
- 1 - 
4838-7281-5074.v1 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

PLUMBERS LOCAL UNION NO. 519 
PENSION TRUST FUND; AND CITY OF 
STERLING HEIGHTS POLICE AND FIRE 
RETIREMENT SYSTEM, DERIVATIVELY 
ON BEHALF OF NOMINAL DEFENDANT 
DISH NETWORK CORPORATION,  
 
                                                 Appellants,  
vs. 
 
CHARLES W. ERGEN; JAMES DEFRANCO; 
CANTEY M. ERGEN; STEVEN R. 
GOODBARN; DAVID K. MOSKOWITZ; TOM 
A. ORTOLF; CARL E. VOGEL; GEORGE R. 
BROKAW; JOSEPH P. CLAYTON; GARY S. 
HOWARD; DISH NETWORK 
CORPORATION, A NEVADA 
CORPORATION; AND SPECIAL 
LITIGATION COMMITTEE OF DISH 
NETWORK CORPORATION,  
 
                                                 Respondents. 

 
 
 
 
 
Supreme Court No. 81704 
 
District Court No.  
A-17-763397-B 
 
 
 
 
 
 
 
 
 
 
 

 
JOINT APPENDIX 

Vol. 28 of 85 
[JA006239-JA006486] 

 
 
Eric D. Hone (NV Bar No. 8499) 
Joel Z. Schwarz (NV Bar No. 9181) 
H1 LAW GROUP 
701 N. Green Valley Pkwy., Suite 200 
Henderson, Nevada 89074 
Tel: (702) 608-3720 
 
Liaison Counsel for Appellants  

J. Stephen Peek 
Robert J. Cassity 
HOLLAND & HART LLP  
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Tel: (702) 669-4600 
 
Attorneys for the Special Litigation 
Committee of Nominal Defendant 
DISH Network Corporation 

  
  

[Additional counsel appear on next page.] 
 

Electronically Filed
Mar 29 2021 03:36 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 81704   Document 2021-09000



- 2 - 
4838-7281-5074.v1 

 
Randall J. Baron (Pro Hac Vice) 
Benny C. Goodman III (Pro Hac Vice) 
Erik W. Luedeke (Pro Hac Vice) 
ROBBINS GELLER RUDMAN & 
DOWD LLP 
655 West Broadway, Suite 1900 
San Diego, CA 92101-8498 
Tel: (619) 231-1058 
 
Lead Counsel for Appellants 

C. Barr Flinn 
Emily V. Burton 
YOUNG CONAWAY STARGATT 
   & TAYLOR, LLP 
Rodney Square 
1000 North King Street 
Wilmington, DE 19801 
Tel: (302) 571-6600 
 
Attorneys for the Special Litigation 
Committee of Nominal Defendant 
DISH Network Corporation 

 
  



- 3 - 
4838-7281-5074.v1 

TABLE OF CONTENTS FOR VOLUME 28 1 

Document Vol. Page No. Date 

Report of the Special Litigation Committee of 
DISH Network Corporation and Appendices 
of Exhibits Thereto (Exs. 1-792; Appx. Vols. 
1-50) 

Evidentiary Hearing SLC Exhibit 1022 

4-73 JA000739-
JA016874 

11/27/18 

 

                                                 
1 Volumes 2-85 of the Joint Appendix include only a per-volume table of contents.  
Volume 1 of the Joint Appendix includes a full table of contents incorporating all 
documents in Volumes 1-85.  
2 The Evidentiary Hearing Exhibits were filed with the District Court on July 6, 
2020. 



EXHIBIT 95 
 
 
 
 
 

EXHIBIT 95

005107

TX 102-005501

JA006239



No. 18-1518 

I N THE  

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH  CIRCUIT  

 
 
 

THOM AS H. KRAKAUER , 
Plaintiff-Appellee , 

 
v. 
 

DISH NETWORK, L.L.C ., 
Defendant -Appellant. 

 
 
 

APPEAL FROM THE UNITED STATES DISTRICT COURT   
FOR THE  MIDDLE DISTRICT OF NORTH CAROLINA  

CATHERINE C. EAGLES , DISTRICT JUDGE  •  CASE NO. 1:14-CV-00333-CCE-JEP 
 
 
 

AMICUS CURIAE BRIEF OF DRI –THE VOICE OF 
THE DEFENSE BAR IN SUPPORT OF 

DEFENDANT AND APPELLANT  
DISH NETWORK L.L.C. 

[All parties have consented .  FRAP 29(a). ] 
 
 
 

HORVITZ & LEVY  LLP  
DAVID  M.  AXELRAD  

FELIX  SHAFIR  
3601 WEST OLIVE AVENUE , 8TH FLOOR 

BURBANK , CALIFORNIA  91505-4681 
(818) 995-0800  

DRI –THE VOICE OF THE DEFENSE BAR  
JOHN  F. KUPPENS,  PRESIDENT  

55 WEST MONROE STREET  
CHICAGO , I LLINOIS 60603 

(312) 795-1101 

ATTORNEYS FOR AMICUS CURIAE  
DRI –THE VOICE OF THE DEFENSE BAR  

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 1 of 45 Total Pages:(1 of 46)

005108

TX 102-005502

JA006240



�����������������������6�&�&�� ������������

�8�1�,�7�(�'���6�7�$�7�(�6���&�2�8�5�7���2�)���$�3�3�(�$�/�6���)�2�5���7�+�(���)�2�8�5�7�+���&�,�5�&�8�,�7
�'�,�6�&�/�2�6�8�5�(���2�)���&�2�5�3�2�5�$�7�(���$�)�)�,�/�,�$�7�,�2�1�6���$�1�'���2�7�+�(�5���,�1�7�(�5�(�6�7�6

�'�L�V�F�O�R�V�X�U�H�V�� �P�X�V�W�� �E�H�� �I�L�O�H�G�� �R�Q�� �E�H�K�D�O�I�� �R�I�� �D�O�O �S�D�U�W�L�H�V�� �W�R�� �D�� �F�L�Y�L�O���� �D�J�H�Q�F�\���� �E�D�Q�N�U�X�S�W�F�\�� �R�U�� �P�D�Q�G�D�P�X�V��
�F�D�V�H�����H�[�F�H�S�W���W�K�D�W���D���G�L�V�F�O�R�V�X�U�H���V�W�D�W�H�P�H�Q�W���L�V���Q�R�W�U�H�T�X�L�U�H�G���I�U�R�P���W�K�H���8�Q�L�W�H�G���6�W�D�W�H�V�����I�U�R�P���D�Q���L�Q�G�L�J�H�Q�W��
�S�D�U�W�\���� �R�U���I�U�R�P�� �D���V�W�D�W�H���R�U�� �O�R�F�D�O�� �J�R�Y�H�U�Q�P�H�Q�W���L�Q���D���S�U�R���V�H�� �F�D�V�H���� �� �,�Q���P�D�Q�G�D�P�X�V���F�D�V�H�V���D�U�L�V�L�Q�J�� �I�U�R�P�� �D��
�F�L�Y�L�O���R�U���E�D�Q�N�U�X�S�W�F�\�� �D�F�W�L�R�Q���� �D�O�O���S�D�U�W�L�H�V���W�R���W�K�H���D�F�W�L�R�Q���L�Q���W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W���D�U�H���F�R�Q�V�L�G�H�U�H�G���S�D�U�W�L�H�V���W�R��
�W�K�H���P�D�Q�G�D�P�X�V���F�D�V�H������

�&�R�U�S�R�U�D�W�H�� �G�H�I�H�Q�G�D�Q�W�V�� �L�Q�� �D�� �F�U�L�P�L�Q�D�O�� �R�U�� �S�R�V�W���F�R�Q�Y�L�F�W�L�R�Q�� �F�D�V�H�� �D�Q�G���F�R�U�S�R�U�D�W�H�� �D�P�L�F�L�� �F�X�U�L�D�H�� �D�U�H��
�U�H�T�X�L�U�H�G���W�R���I�L�O�H���G�L�V�F�O�R�V�X�U�H���V�W�D�W�H�P�H�Q�W�V������

�,�I�� �F�R�X�Q�V�H�O�� �L�V�� �Q�R�W�� �D�� �U�H�J�L�V�W�H�U�H�G�� �(�&�)�� �I�L�O�H�U�� �D�Q�G�� �G�R�H�V�� �Q�R�W�� �L�Q�W�H�Q�G�� �W�R�� �I�L�O�H�� �G�R�F�X�P�H�Q�W�V�� �R�W�K�H�U�� �W�K�D�Q�� �W�K�H��
�U�H�T�X�L�U�H�G�� �G�L�V�F�O�R�V�X�U�H�� �V�W�D�W�H�P�H�Q�W�����F�R�X�Q�V�H�O�� �P�D�\�� �I�L�O�H�� �W�K�H�� �G�L�V�F�O�R�V�X�U�H���V�W�D�W�H�P�H�Q�W�� �L�Q�� �S�D�S�H�U�� �U�D�W�K�H�U�� �W�K�D�Q��
�H�O�H�F�W�U�R�Q�L�F���I�R�U�P�������&�R�X�Q�V�H�O���K�D�V���D���F�R�Q�W�L�Q�X�L�Q�J���G�X�W�\���W�R���X�S�G�D�W�H���W�K�L�V���L�Q�I�R�U�P�D�W�L�R�Q��������

�1�R�������B�B�B�B�B�B�B�B�B�B�� �&�D�S�W�L�R�Q�������B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B

�3�X�U�V�X�D�Q�W���W�R���)�5�$�3�������������D�Q�G���/�R�F�D�O���5�X�O�H��������������

�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B
���Q�D�P�H���R�I���S�D�U�W�\���D�P�L�F�X�V��

�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B

���Z�K�R���L�V���B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�����P�D�N�H�V���W�K�H���I�R�O�O�R�Z�L�Q�J���G�L�V�F�O�R�V�X�U�H����
���D�S�S�H�O�O�D�Q�W���D�S�S�H�O�O�H�H���S�H�W�L�W�L�R�Q�H�U���U�H�V�S�R�Q�G�H�Q�W���D�P�L�F�X�V���L�Q�W�H�U�Y�H�Q�R�U������

������ �,�V���S�D�U�W�\���D�P�L�F�X�V���D���S�X�E�O�L�F�O�\���K�H�O�G���F�R�U�S�R�U�D�W�L�R�Q���R�U���R�W�K�H�U���S�X�E�O�L�F�O�\���K�H�O�G���H�Q�W�L�W�\�"�� �<�(�6 �1�2

���� �'�R�H�V���S�D�U�W�\���D�P�L�F�X�V���K�D�Y�H���D�Q�\���S�D�U�H�Q�W���F�R�U�S�R�U�D�W�L�R�Q�V�" �<�(�6 �1�2
�,�I���\�H�V�����L�G�H�Q�W�L�I�\���D�O�O���S�D�U�H�Q�W���F�R�U�S�R�U�D�W�L�R�Q�V�����L�Q�F�O�X�G�L�Q�J���D�O�O���J�H�Q�H�U�D�W�L�R�Q�V���R�I���S�D�U�H�Q�W���F�R�U�S�R�U�D�W�L�R�Q�V����

������ �,�V�����������R�U���P�R�U�H���R�I���W�K�H���V�W�R�F�N���R�I���D���S�D�U�W�\���D�P�L�F�X�V���R�Z�Q�H�G���E�\���D���S�X�E�O�L�F�O�\���K�H�O�G���F�R�U�S�R�U�D�W�L�R�Q���R�U��
�R�W�K�H�U���S�X�E�O�L�F�O�\���K�H�O�G���H�Q�W�L�W�\�"�� �<�(�6 �1�2

�� �,�I���\�H�V�����L�G�H�Q�W�L�I�\���D�O�O���V�X�F�K���R�Z�Q�H�U�V����

�������������� �.�U�D�N�D�X�H�U �Y�� �'�,�6�+ �1�H�W�Z�R�U�N �/���/���&��

�'�5�,�±�7�K�H �9�R�L�F�H �R�I �W�K�H �'�H�I�H�Q�V�H �%�D�U

�'�5�,�±�7�K�H �9�R�L�F�H �R�I �W�K�H �'�H�I�H�Q�V�H �%�D�U

�D�P�L�F�X�V �F�X�U�L�D�H

�

�

�

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 2 of 45 Total Pages:(2 of 46)

005109

TX 102-005503

JA006241



������������

���� �,�V���W�K�H�U�H���D�Q�\���R�W�K�H�U���S�X�E�O�L�F�O�\���K�H�O�G���F�R�U�S�R�U�D�W�L�R�Q���R�U���R�W�K�H�U���S�X�E�O�L�F�O�\���K�H�O�G���H�Q�W�L�W�\���W�K�D�W���K�D�V���D���G�L�U�H�F�W��
�I�L�Q�D�Q�F�L�D�O���L�Q�W�H�U�H�V�W���L�Q���W�K�H���R�X�W�F�R�P�H���R�I���W�K�H���O�L�W�L�J�D�W�L�R�Q�����/�R�F�D�O���5�X�O�H�������������D�����������%�����"�� �������<�(�6�� �����1�2

�� �,�I���\�H�V�����L�G�H�Q�W�L�I�\���H�Q�W�L�W�\���D�Q�G���Q�D�W�X�U�H���R�I���L�Q�W�H�U�H�V�W����

���� �,�V���S�D�U�W�\���D���W�U�D�G�H���D�V�V�R�F�L�D�W�L�R�Q�"�����D�P�L�F�L���F�X�U�L�D�H���G�R���Q�R�W���F�R�P�S�O�H�W�H���W�K�L�V���T�X�H�V�W�L�R�Q���� �����<�(�6�� �����1�2
�,�I���\�H�V�����L�G�H�Q�W�L�I�\���D�Q�\���S�X�E�O�L�F�O�\���K�H�O�G���P�H�P�E�H�U���Z�K�R�V�H���V�W�R�F�N���R�U���H�T�X�L�W�\���Y�D�O�X�H���F�R�X�O�G���E�H���D�I�I�H�F�W�H�G��
�V�X�E�V�W�D�Q�W�L�D�O�O�\���E�\���W�K�H���R�X�W�F�R�P�H���R�I���W�K�H���S�U�R�F�H�H�G�L�Q�J���R�U���Z�K�R�V�H���F�O�D�L�P�V���W�K�H���W�U�D�G�H���D�V�V�R�F�L�D�W�L�R�Q���L�V��
�S�X�U�V�X�L�Q�J���L�Q���D���U�H�S�U�H�V�H�Q�W�D�W�L�Y�H���F�D�S�D�F�L�W�\�����R�U���V�W�D�W�H���W�K�D�W���W�K�H�U�H���L�V���Q�R���V�X�F�K���P�H�P�E�H�U��

������ �'�R�H�V���W�K�L�V���F�D�V�H���D�U�L�V�H���R�X�W���R�I���D���E�D�Q�N�U�X�S�W�F�\���S�U�R�F�H�H�G�L�Q�J�"���<�(�6�� �����1�2
�,�I���\�H�V�����L�G�H�Q�W�L�I�\���D�Q�\���W�U�X�V�W�H�H���D�Q�G���W�K�H���P�H�P�E�H�U�V���R�I���D�Q�\���F�U�H�G�L�W�R�U�V�¶���F�R�P�P�L�W�W�H�H��

�6�L�J�Q�D�W�X�U�H�����B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�� �� �'�D�W�H�����B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B��

�&�R�X�Q�V�H�O���I�R�U�����B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B��

�&�(�5�7�,�)�,�&�$�7�(���2�)���6�(�5�9�,�&�(
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�


�,���F�H�U�W�L�I�\���W�K�D�W���R�Q���B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B���W�K�H���I�R�U�H�J�R�L�Q�J���G�R�F�X�P�H�Q�W���Z�D�V���V�H�U�Y�H�G���R�Q���D�O�O���S�D�U�W�L�H�V���R�U���W�K�H�L�U��
�F�R�X�Q�V�H�O���R�I���U�H�F�R�U�G���W�K�U�R�X�J�K���W�K�H���&�0���(�&�)���V�\�V�W�H�P���L�I���W�K�H�\���D�U�H���U�H�J�L�V�W�H�U�H�G���X�V�H�U�V���R�U�����L�I���W�K�H�\���D�U�H���Q�R�W�����E�\��
�V�H�U�Y�L�Q�J���D���W�U�X�H���D�Q�G���F�R�U�U�H�F�W���F�R�S�\���D�W���W�K�H���D�G�G�U�H�V�V�H�V���O�L�V�W�H�G���E�H�O�R�Z��

�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B �B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B�B
�� �������������V�L�J�Q�D�W�X�U�H����� � � � � � � � � � � � � � �������������������G�D�W�H��

�

�:�H �D�U�H �X�Q�D�Z�D�U�H �R�I �D�Q�\ �H�Q�W�L�W�L�H�V �W�K�D�W �P�X�V�W �E�H �L�G�H�Q�W�L�I�L�H�G �R�W�K�H�U �W�K�D�Q �W�K�R�V�H �H�Q�W�L�W�L�H�V �L�G�H�Q�W�L�I�L�H�G �E�\
�G�H�I�H�Q�G�D�Q�W �D�Q�G �D�S�S�H�O�O�D�Q�W �'�,�6�+ �1�H�W�Z�R�U�N �/���/���&�� �L�Q �L�W�V �G�L�V�F�O�R�V�X�U�H �R�I �F�R�U�S�R�U�D�W�H �D�I�I�L�O�L�D�W�L�R�Q�V �D�Q�G �R�W�K�H�U
�L�Q�W�H�U�H�V�W�V��

�

�V�� �)�H�O�L�[ �6�K�D�I�L�U �2�F�W�R�E�H�U ������ ��������

�$�P�L�F�X�V �&�X�U�L�D�H

�2�F�W�R�E�H�U ������ ��������

�V�� �)�H�O�L�[ �6�K�D�I�L�U �2�F�W�R�E�H�U ������ ��������

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 3 of 45 Total Pages:(3 of 46)

005110

TX 102-005504

JA006242



 i 

TABLE OF CONTENTS  
Page  

CORPORATE DISCLOSURE STATEMENT  

TABLE OF AUTHORITIES  ...................................................................... ii  

INTEREST OF AMICUS CURIAE ........................................................... 1 

STATEMENT OF COMPLIANCE WITH RULE 29( a) ............................ 2 

SUMMARY OF ARGUMENT  ................................................................... 3 

ARGUMENT  ............................................................................................. 6 

I.  Article III precludes class certification where unnamed class 
members lack standing.  ................................................................... 6 

II. At a minimum, Article III prevents fede ral courts from 
entering judgments that afford relief to uninjured class 
members. ........................................................................................ 14 

III.  The district court’s judgment contravenes Article III and 
should therefore be vacated because the district court 
improperly certified a class containing uninjured class 
members and entered a judgment allowing them to recover.  ....... 19 

A. The district court improperly certified a class that 
includes numerous uninjured members.  .............................. 19 

B. The district court erroneously entered a judgment 
affording re lief to uninjured class members.  ........................ 22 

CONCLUSION ........................................................................................ 33 

CERTIFICATE OF COMP LIANCE  ........................................................ 34 

 
  

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 4 of 45 Total Pages:(4 of 46)

005111

TX 102-005505

JA006243



 ii  

TABLE OF AUTHORITIES  

 Page(s) 

Cases 

Adashunas v. Negley , 
626 F.2d 600 (7th Cir. 1980)  ........................................................... 4, 10 

Amchem Prods., Inc. v. Windsor , 
521 U.S. 591 (1997) ......................................................................... 7, 19 

Ariz. Christian Sch. Tuition Org. v. Winn, 
563 U.S. 125 (2011) ............................................................................. 13 

Avritt v. Reliastar Life Ins. , 
615 F.3d 1023 (8th Cir. 2010)  ......................................................... 9, 10 

Beck v. McDonald , 
848 F.3d 262 (4th Cir. 2017)  ..................................................... 5, 30, 31 

Blum v. Yaretsky, 
457 U.S. 991 (1982) ............................................................................... 8 

Chavrat v. NMP, LLC, 
656 F.3d 440 (6th Cir. 2011)  ............................................................... 26 

Clapper v. Amnesty Int’l USA , 
568 U.S. 398 (2013) ................................................................... 6, 30, 31 

Cunningham v. Spec trum Tax Relief, LLC , 
No. 3:16-cv-02283, 2017 WL 3220411   
(M.D. Tenn. July 28, 2017)  ................................................................. 27 

Cunningham v. Spectrum Tax Relief, LLC, 
No. 3:16-cv-02283, 2017 WL 3222559  
(M.D. Tenn. July 7, 2017)  ................................................................... 27 

Denney v. Deutsche Bank AG, 
443 F.3d 253 (2d Cir. 2006)  .................................................. 4, 9, 10, 14 

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 5 of 45 Total Pages:(5 of 46)

005112

TX 102-005506

JA006244



 iii  

Deposit Guar. Nat’l Bank v. Roper , 
445 U.S. 326 (1980) ............................................................................. 18 

DG ex rel. Stricklin v. Devaughn, 
594 F.3d 1188 (10th Cir. 2010)  ............................................... 10, 11, 16 

Dreher v. Experian Info. Sols., Inc. , 
856 F.3d 337 (4th Cir. 2017)  ................................................... 23, 31, 32 

Gratz v. Bollinger, 
539 U.S. 244 (2003) ............................................................................... 8 

Halvorson v. Auto -Owners Ins. , 
718 F.3d 773 (8th Cir. 2013)  ..................................... 4, 9, 10, 14, 17, 20 

Hollingsworth v. Perry , 
570 U.S. 693 (2013) ............................................................................. 15 

In re Aggrenox Antitrust Litig. , 
94 F. Supp. 3d 224 (D. Conn. 2015)  .............................................. 13, 14 

In re Nexium Antitrust Litig. , 
777 F.3d 9 (1st Cir. 2015)  ......................................................... 4, 16, 19 

In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions , 
148 F.3d 283 (3d Cir. 1998)  .......................................................... 10, 11 

In re Rail Freight Fuel Surcharge Antitrust Litig. , 
725 F.3d 244 (D.C. Cir. 2013)  ......................................................... 9, 14 

In re Salomon Smith Barney Mut. Fund Fees Litig. , 
441 F. Supp. 2d 579 (S.D.N.Y. 2006)  ............................................ 13, 18 

Jones v. Royal Admin. Servs., Inc. , 
887 F.3d 443 (9th Cir. 2018)  ............................................................... 21 

Kleen Prods. LLC v. Int’l Paper Co. , 
831 F.3d 919 (7th Cir. 2016)  ............................................... 5, 10, 11, 16 

Kohen v. Pac. Inv. Mgmt. Co. , 
571 F.3d 672 (7th Cir. 2009)  ......................................................... 20, 32 

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 6 of 45 Total Pages:(6 of 46)

005113

TX 102-005507

JA006245



 iv  

Lewis v. Casey, 
518 U.S. 343 (1996) ......................................................................... 8, 17 

Mazza v. Am. Honda Motor Co., 
666 F.3d 581 (9th Cir. 2012)  ........................................................... 4, 10 

Mims v. Arrow Fin. Servs., LLC , 
565 U.S. 368 (2012) ............................................................................. 24 

Neale v. Volvo Cars of N. Am., LLC , 
794 F.3d 353 (3d Cir. 2015 ) ............................................................ 4, 17 

R.A.V. v. City of St. Paul , 
505 U.S. 377 (1992) ............................................................................... 5 

Raines v. Byrd, 
521 U.S. 811 (1997) ..................................................................... 3, 7, 13 

Schlesinger v. Reservists Comm. to Stop the War, 
418 U.S. 208 (1974) ..................................................................... 3, 8, 15 

Shady Grove Orthopedic Assocs. v. Allsta te Ins., 
559 U.S. 393 (2010) ....................................................................... 18, 19 

Simon v. E. Ky. Welfare Rights Org. , 
426 U.S. 26 (1976) ........................................................................... 9, 15 

Spokeo, Inc. v. Robins, 
136 S. Ct. 1540 (2016) ..................................................... 6, 7, 23, 24, 30 

Sprint Commc’ns Co. v. APCC Servs., Inc. , 
554 U.S. 269 (2008) ............................................................................... 3 

Steel Co. v. Citizens for a Better Env’t , 
523 U.S. 83 (1998) ................................................................... 3, 6, 7, 12 

Torres v. Mercer Canyons Inc. , 
835 F.3d 1125 (9th Cir. 2016)  ................................... 4, 5, 10, 11, 16, 32 

Tyson Foods, Inc. v. Bouaphakeo, 
136 S. Ct. 1036 (2016) ............................................................. 15, 16, 19 

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 7 of 45 Total Pages:(7 of 46)

005114

TX 102-005508

JA006246



 v 

Wal-Mart Stores, Inc. v. Dukes , 
564 U.S. 338 (2011) ................................................................... 7, 10, 19 

Warth v. Seldin, 
422 U.S. 490 (1975) ........................................................... 3, 8, 9, 14, 15 

Willy v. Coastal Corp. , 
503 U.S. 131 (1992) ............................................................................. 18 

Constitutions  

United States Constitution  
art. III .......................................................................................... passim 
art . III , § 2 ............................................................................................. 3 

Statutes  

28 U.S.C. § 2072(b) .................................................................................. 19 

47 U.S.C. § 227(c) ............................................................ 20, 21, 22, 26, 29 

47 U.S.C. § 227(c)(1) ................................................................................ 26 

47 U.S.C. § 227(c)(5) .......................................................................... 26, 29 

Rules  

Fed. R. App. P. rule  29 .............................................................................. 2 

Fed. R. App. P. rule 29(a)  .......................................................................... 2 

Fed. R. Civ. P. rule 23  ..................................................................... passim 

Regulations  

47 C.F.R. § 64.1200(c)(2) (2018) .................................................. 22, 23, 26 

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 8 of 45 Total Pages:(8 of 46)

005115

TX 102-005509

JA006247



 vi  

Miscellaneous  

Brief for DRI –The Voice of the Defense Bar as Amicus Curiae 
Supporting Petitioner, Tyson Foods, Inc. v. Bouaphakeo, 136 
S. Ct. 1036 (2016) (No. 14-1146), 2015 WL 4967192  ................................ 2 

Brief of DRI –The Voice of the Defense Bar as Amicus Curiae 
in Support of Petitioners, Halliburton Co. v. Erica P. John 
Fund, Inc. , 134 S. Ct. 2398 (2014) (No. 13-317), 2014 
WL  108362 ................................................................................................. 2 

Restatement (Second) of Torts (Am. Law Inst. 1977 & Supp. 2018)  
§ 652B  ................................................................................................. 24 
§ 652B cmt. d....................................................................................... 25 

1 William B. Rubenstein, Newberg on Class Actions § 2:6 
(5th ed. 2012 & Supp. 2018)  ......................................................... 12, 18 

 

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 9 of 45 Total Pages:(9 of 46)

005116

TX 102-005510

JA006248



 1 

INTEREST OF AMICUS CURIAE  

Amicus curiae DRI –The Voice of the Defense Bar ( “DRI ”) is an 

international organization that includes more than 22,000 members 

involved in the defense of civil litigation.  DRI’s mission includes 

enhancing the skills, effectiveness, and professionalism of defense 

lawyers, promoting appreciation of the role of defense lawyers in the civil 

justice system, and anticipating and addressing substantive and 

procedural issues germane to defense lawyers and the fairness of the civil 

justice system.  DRI has long been a voi ce in the ongoing effort to make 

the civil justice system more fair and efficient.  To that end, DRI regularly 

participates as amicus curiae in cases that raise issues of vital concern to 

its members, their clients, and the judicial system.  

The question presented by this case —whether or not class actions 

can include numerous uninjured class members—is of exceptional 

importance to DRI because its members routinely represent clients in 

class actions.  By certify ing  a broad class of unnamed  class members who 

suffered no injury and entering a judgment allowing these uninjured 

members to recover, the district court  contravened the jurisdictional 

limits placed on federal courts by the United States Constitution.  
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DRI  has an interest in ensuring that parties are subject to class litigation 

in federal court only when all unnamed class members have standing to 

sue under Article III  of the Constitution.  Indeed, DRI has repeatedly 

filed amicus briefs addressing significant class action issues.  See, e.g.,  

Brief for DRI –The Voice of the Defense Bar as Amicus Curiae Supporting 

Petitioner, Tyson Foods, Inc. v. Bouaphakeo , 136 S. Ct. 1036 (2016) (No. 

14-1146), 2015 WL 4967192; Brief of DRI –The Voice of the Defense Bar 

as Amicus Curiae in S upport of Petitioners, Halliburton Co. v. Erica P. 

John Fund, Inc. , 134 S. Ct. 2398 (2014) (No. 13-317), 2014 WL  108362. 

STATEMENT OF COMPLIANCE WITH RULE 29(a) 

DRI obtained consent of all the parties to file this brief.  This brief 

is submitted pursuant to Rule 29 of the Federal Rules of Appellate 

Procedure.  No party or party’s counsel authored this brief in whole or in 

part; no party or party’s counsel contributed money to fund the 

preparation or submission of this brief; and no other person except 

amicus curiae, its members, or its coun sel contributed money intended to 

fund the preparation or submission of this brief.  
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SUMMARY OF ARGUMENT 

“Article III, § 2, of the Constitution restricts the federal ‘judicial 

Power’ to the resolution of ‘Cases’ and ‘Controversies.’”  Sprint Commc’ns 

Co. v. APCC Servs., Inc. , 554 U.S. 269, 273 (2008).  “No  principle is more 

fundamental to the judiciary’s proper role in our system of government 

than th[is] constitutional limitation of federal -court jurisdiction to actual 

cases or controversies.”  Raines v. Byrd , 521 U.S. 811, 818 (1997) (citation 

omitted) .   

“That case -or-controversy requirement is satisfied only where a 

plaintiff has standing.”  Sprint , 554 U.S. at 273.  To establish standing, 

a plaintiff must show that the defendant’s conduct caused him or her to 

suffer a concrete “injury in fact” and that a favorable judgment will likely 

redress this alleged injury.  Steel Co. v. Citizens for a Better Env’t , 523 

U.S. 83, 102-03 (1998) (citation omitted) .   

Class actions are not exempt from the standing requi rement.  

Warth v. Seldin, 422 U.S. 490, 501 (1975); Schlesinger v. Reservists 

Comm. to Stop the War , 418 U.S. 208, 215-16 (1974).  However, federal 

Courts of A ppeals are divided over the interplay between Article III’s 

standing requirements and unnamed  class members.   
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Since the “constitutional requirement of standing is equally 

applicable to class actions,” some Courts of Appeals hold  that “each 

[class] member must have standing” and that “a class cannot be certified 

if it contains members who lack standing.”  Halvorson v. Auto -Owners 

Ins. , 718 F.3d 773, 778-79 (8th Cir. 2013); accord, e.g. , Denney v. Deutsche 

Bank AG , 443 F.3d 253, 263-64 (2d Cir. 2006).    

Other  courts , however, indicate  the named plaintiff need not show 

the unnamed members have standing, concluding “the ‘cases or 

controversies’ requirement is satisfied so long as a class representative 

has standing, whether in the context of a settlement or litigation class.”  

Neale v. Volvo Cars of N . Am., LLC , 794 F.3d 353, 362 (3d Cir. 2015).   

Still others authorize class certification where the class includes 

only a de minimis number of injured members as long as defendants 

ultimately are not required to pay those members.  E.g. , In re Nexium 

Antitrust Litig. , 777 F.3d 9, 21-25 (1st Cir. 2015).    

Finally,  some courts inconsistently follow different approaches to 

the standing issue in different cases.  Compare, e.g., Mazza v. Am. Honda 

Motor Co. , 666 F.3d 581, 594-95 (9th Cir. 2012) , and Adashunas v. 

Negley, 626 F.2d 600, 604 (7th Cir. 1980), with  Torres v. Mercer Canyons 
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Inc. , 835 F.3d 1125, 1137-38 (9th Cir. 2016) , and Kleen Prods. LLC v. Int’l 

Paper Co., 831 F.3d 919, 927 (7th Cir. 2016) . 

This Court has not yet taken a position on this split of authority. 1  

Consistent with Article III’s limitations, this Court should hold that 

Article III precludes district courts from certifying class actions that 

include uninjured absent class members.  At a minimum, this Court 

should hold that cl ass action judgments cannot requir e defendants to 

provide relief to  these uninjured members.  And this Court should vacate 

the judgment here because the order granting class certification  and the 

subsequent judgment contravene these principles.  

                                      
1  This Court has previously said that, “[i]n a class action, we analyze 
standing based on the allegations of personal injury made by the named 
plaintiffs.”  Beck v. McDonald, 848 F.3d 262, 269 (4th Cir. 2017).  But 
such case law assessed whether the named  plaintiffs had standing to sue, 
without considering whether the unnamed class members must also be 
shown to have standing.  See, e.g., id.  at 266-78.  Cases are not authorities 
for propositions never considered by them.  See R.A.V. v. City of St. Paul , 
505 U.S. 377, 386 n.5 (1992).  
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ARGUMENT  

I.  Article III precludes class certification where  unnamed  
class members lack standing.  

“The Constitution confers limited authority on each branch of the 

Federal Government.”  Spokeo, Inc. v. Robins , 136 S. Ct. 1540, 1546 

(2016).  As to the Judiciary, Article I II “endows the federal courts with 

‘[t]he judicial Power of the United States, ’” and “specif[ies] that this 

power extends only to ‘Cases’ and Controversies.’”  Id. at 1547 (citations 

omitted).  

Article III therefore “l imits federal courts’ jurisdiction to c ertain 

‘Cases’ and ‘Controversies.’”  Clapper v. Amnesty Int’l USA , 568 U.S. 398, 

408 (2013).  “‘One element of the case -or-controversy requirement’ is that 

plaintiffs ‘must establish that they have standing to sue.’”  Id.  (citations 

omitted).   

“[T]he ‘irreducible constitutional minimum’ of standing consists of 

three elements.”  Spokeo , Inc. , 136 S. Ct. at 1547.  “First and foremost, 

there must be alleged (and ultimately proved) an ‘ injury in fact ’—a harm 

suffered by the plaintiff that is ‘concrete’ and actual or imminent, not 

‘conjectural ’ or ‘hypothetical. ’”  Steel Co., 523 U.S. at 103 ( citations 

omitted ).  “Second, there must be causation— a fairly traceable 
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connection between the plaintiff’s injury and the complained -of conduct 

of the defendant.”  Id.   “And third, there must be redressability —a 

likelihood that the requested relief will redress the alleged injury.”  Id.  

Because the “usual rule” in federal courts permits “litigation [to be] 

conducted by and on behalf of the individual named parties only,” 

Wal -Mart Stores, Inc. v. Dukes , 564 U.S. 338, 348 (2011) (citation 

omitted ), the focus of the standing requirement is ordinarily easy to 

identif y: the individual plaintiff must show “ personal injury fairly 

traceable to the defendant’s allegedly unlawf ul conduct and likely to be 

redressed by the requested relief.”  Raines, 521 U.S. at 818  (citation 

omitted) .  But Federal Rule of Civil Procedure 23 authorizes an exception 

to this usual rule, permitting a named plaintiff in certain narrowly 

defined circum stances to bring a class action to represent the interests of 

unnamed  class members.  See Wal-Mart , 564 U.S. at 348 -49.   

“That a suit may be a class action ,” however, “adds nothing to the 

question of standing” under Article III.  Spokeo , Inc. , 136 S. Ct. at 1547 

n.6 (citations omitted) .  Rule 23’s procedural requirements for class 

certification “must be interpreted in keeping with Article III constraints.”  

Amchem Prods., Inc. v. Windsor , 521 U.S. 591, 612-13 (1997).  “Art[icle] 
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III’s [standing] requiremen t remains” in a class action and this 

constitutional requirement is satisfied only if the named class 

representative and the “class of other possible litigants” all share the 

same injury.  Warth , 422 U.S. at 501; accord Schlesinger, 418 U.S. at 215 -

16.  Where some class members have suffered an injury caused by the 

defendant but others have not, the constitutional standing requirement  

is not satisfied .  See Lewis v. Casey, 518 U.S. 343, 358 & n.6 (1996).  

Simply put, federal courts can “provide relief to claimants, in 

individual or class actions,” only if the claimants “have suffered, or will 

imminently suffer, actual harm.”  Id. at 349.  Affording a “class of 

individuals” relief where the defendant caused them no actual harm 

would eviscerate the separation of powers that is so vital to ensuring that 

federal courts do not exceed the narrow role assigned to them by the 

Constitution.  Id. at 349-50, 357-58. 

Accordingly, variations between the named plaintiff’s and unnamed  

class members’ injuries result in a lac k of standing under Article III.  

Gratz v. Bollinger , 539 U.S. 244, 262-63 & n.15 (2003) (citing Blum v. 

Yaretsky, 457 U.S. 991 (1982)); see also, e.g., Lewis, 518 U.S. at 358 & n. 6 

(holding that Article III standing requirement is not satisfied where some 
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class members suffer an injury but others do not); Simon v. E. Ky. Welfare 

Rights Org. , 426 U.S. 26, 40 n.20 (1976) (same); Warth , 422 U.S. at 501-

02 (same). 

Consistent with this precedent, several federal appellate courts 

hold that class certification is inappropriate where the class 

representative demonstrates he has standing but the putative class 

includes unnamed  members who lack standing.  See , e.g., In re Rail 

Freight Fuel Surcharge Antitrust Litig. , 725 F.3d 244, 252 (D.C.  Cir. 

2013); Halvorson , 718 F.3d at 778 -79; Avritt v. Reliastar Life Ins. , 615 

F.3d 1023, 1034 (8th Cir. 2010); Denney , 443 F.3d at 264 .   

This Court should adopt the same rule.   “In order  for a class to be 

certified, each [class] member must have standing and show an injury in 

fact that is traceable to the defendant and likely to be redressed in a 

favorable  decision,” since the “constitutional requirement of standing is 

equally applicable to class actions.”  Halvorson , 718 F.3d at 778-79; 

accord Rail Freig ht , 725 F.3d at 252 (explaining that  named plaintiffs 

must “show that they can prove, through common evidence, that all class 

members were in fact injured by the alleged” misconduct).  Consequently, 

“a class cannot be certified if it contains members who lack standing.”  
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Halvorson , 718 F.3d at 779 (citing Denney, 443 F.3d at 263-64); accord 

Mazza, 666 F.3d at 594 (same);  Avritt , 615 F.3d at 1034 (same);  

Adashunas , 626 F.2d at 604 (affirming denial of class certification wh ere 

it was unclear whether “ proposed class members have all suffered a 

constitutional or statutory violation warranting some relief”) ; see also 

Wal-Mart , 564 U.S. at 364 (acknowledging “necessity” of excluding 

putative class members who “lack standing to seek injunctive or 

declarator y relief” from proposed class seeking such relief) .  

Other appellate decisions have reached a contrary conclusion.  See, 

e.g., Torres, 835 F.3d at 1137 & n.6; Kleen Prods., 831 F.3d at 927 ; DG 

ex rel . Stricklin v. Devaughn, 594 F.3d 1188, 1197 -98, 1201 (10th Cir. 

2010); In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions, 

148 F.3d 283, 307 (3d Cir. 1998).   

But these latter decisions are predicated on flawed rationales.  

Some contend that Rule 23’s prerequisites for class certification (su ch as 

the typicality or adequacy of representation or predominance 

requirements) will protect against the possibility that uninjured absent 

claimants will ultimately recover by the end of the case; others maintain 

that later developments (such as a trial o n the merits following classwide 
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discovery) will perform the same sifting function.  See, e.g. , Torres, 835 

F.3d at 1137 (explaining that the presence of uninjured class members 

“does not necessarily defeat certification of the entire class” because a 

“dis trict court is w ell situated to winnow out those non -injured members 

at the damages phase of the litigation, or to refine the class definition”); 

Kleen Prods., 831 F.3d at 927 (explaining that, at class certification stage, 

named plaintiffs need not show every class member was injured as long 

as the class does not include “too many” uninjured members and each 

member must “ultimately” show injury “to recover”);  Stricklin , 594 F.3d 

at 1197-98, 1201 (explaining that, at class certification stage, named 

plaintiffs need not show unnamed  class members suffered an injury 

caused by the defendant in part because “classwide discovery and further 

litigation answer th[is] question after certification”); Prudential , 148 F.3d 

at 307 (explaining that, whether unnamed  class members are properly in 

federal court is an issue of “compliance with  the provisions of Rule 23, 

not one of Article III standing”).  

Neither of these misguided justifications should permit federal  

courts to ignore whether unnamed  class members satisf y Article III’s 

standing requirement at the class certification stage .   
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First, the theoretic possibility that the class may lose on the merits 

after class certification because of a failure to prove injury , or that 

uninjured class members might be winnowe d out on the merits through 

post-certification proceedings, does not permit a court to ignore Article 

III’s  standing requirement for unnamed  class members.  Because “merits 

question[s] cannot be given priority over an Article III question,” there is 

no basis for “allowing merits questions to be decided before Article III 

questions.”  Steel Co., 523 U.S. at 97 n.2.  “[T]he proposition that the court 

can reach a merits question when there is no Article III jurisdiction opens 

the door to all sorts of ‘generali zed grievances,’ that the Constitution 

leaves for resolution through the political process.”  Id.  (citation omitted).  

Second, Rule 23’s procedural requirements for class certification —

such as the need to show typicality , adequacy of representation, or 

predominance—are not a sufficient substitute for scrutiny of unnamed  

members’ Article III standing.  Standing and Rule 23’s requirements 

“spring from different sources and serve different functions.”  1 William 

B. Rubenstein, Newberg on Class Actions § 2:6 (5th ed. 201 2 & Supp. 

2018).  Thus, “[c]are must be taken, when dealing with apparently 

standing -related concepts in a class action context” because, although 
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“individual standing requirements” and “Rule 23 class prerequisites  . . . 

appear related, in that t hey both seek to measure whether the proper 

party is before the court to tender the issues for litigation, they are in fact 

independent criteria . . . . Often satisfaction of one set of criteria can exist 

without the other.”  In re Salomon Smith Barney Mut.  Fund Fees Litig. , 

441 F. Supp. 2d 579, 605 (S.D.N.Y. 2006)  (citation omitted) .   

Since “there is a fundamental analytical distinction betwee n” 

Rule 23’s prerequisites for class certification and “Article III standing,” 

In re Aggrenox Antitrust Litig. , 94 F. Supp. 3d 224, 250 (D.  Conn. 2015), 

it is improper for courts to replace an examination of standing with an 

analysis of whether class treatment is proper under Rule 23.   The 

Supreme Court has “always insisted on strict compliance with” standing 

requireme nt s because they serve the constitutional separation of powers 

by “keeping the Judiciary’s power within its proper constitutional 

sphere.”  Raines, 521 U.S. at 819-20.  In this era of frequent class actions, 

“courts must be more careful to insist on the formal rules of standing, not 

less so.”  Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 146 

(2011).  
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In short, “Article III standing, as a fundamental constitutional 

requisite of federal judicial power, presents a ‘threshold question in every 

federal case’”—including in class actions.  Aggrenox, 94 F. Supp. 3d at 

250 (citation omitted) ; accord Denney, 443 F.3d at 263  (“The filing of suit 

as a class action does not relax this jurisdictional [standing] 

requirement.”) .  Thus, “a class cannot be certified if it contains members 

who lack standing” because “a named plaintiff cannot represent a class 

of persons who lack the ability to bring a suit themselves.”  Halvorson , 

718 F.3d at 779; see also, e.g., Rail Freight , 725 F.3d at 252 (holding that 

“common evidence” must “show all class members suffered some  injury”). 

II.  At a  minimum, Article III prevents federal courts from 
entering judgments that a fford relief to uninjured class 
members.  

Even assuming a lawsuit could be certified for class treatment 

where the class include s uninjured members , this Court should hold that, 

at a  minimum, a class action judgment cannot  allow uninjur ed members 

to recover.  Any conclusion to the contrary would contravene Article III.  

Article III standing is a constitutional prerequisite “in every federal 

case, determining the power of the court to entertain the suit.”  Warth , 

422 U.S. at 498.  Consequently, the “class representative” and “all 

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 23 of 45 Total Pages:(23 of 46)

005130

TX 102-005524

JA006262



 15 

members of the class he represents” must “suffer the same injury” to 

satisfy Article III’s standing requirement.  Schlesinger, 418 U.S. at 215-

16; accord War th , 422 U.S. at 501.  In other words, A rticle III permits a 

named plaintiff to sue as a representative only for those “who have been 

injured in fact, and thus could have brought suit in their own right.”  

Simon , 426 U.S. at 40 (emphasis added).  This requirement “for a 

personal, particularized injury serves vital interests going to the r ole of 

the Judiciary in our  system of separated powers,” and cannot be altered 

“by issuing to private parties who otherwise lack standing a ticket to the 

federal courthouse.”  Hollingsworth v. Perry , 570 U.S. 693, 715 (2013). 

This essential constitutional limitation would be meaningless if a 

judgment could be entered in favor of uninjured class members merely 

because the named plaintiff brought a lawsuit as a class action, can show 

he or she suffered an injury caused by the defendant, and included 

uninjured members in the class.  “Article III does not give federal courts 

the power to order relief to any uninjured plaintiff, class action or not.”  

Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036, 1053 (2016) (Robert s, 

C.J., concurring).  “Therefore, if there is no way to ensure that the jury’s 
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damages award goes only to injured class members, the award cannot 

stand.”  Id.  

Accordingly, even appellate decisions authorizing  class certification 

notwithstanding the inclusion of uninjured members generally hold that 

defendant s ultimately cannot be required to pay damages to uninjured 

members.  See, e.g., Torres, 835 F.3d at 1137 (holding that uninjured class 

members do “not necessarily defeat certification” where the distri ct court 

can “winnow out those non-injured members at the damages phase of the 

litigation” or refine the class to exclude all such uninjured members); 

Kleen Prods., 831 F.3d at  927 (holding that each class member must 

prove some injury from the alleged violation “in order ultimately to 

recover,” even if they need not do so “at the class certification stage”) ; 

Nexium , 777 F.3d at 32 n.28 (holding that the law “preclude[s] recovery 

for uninjured class members”); Stricklin , 594 F.3d at 1198 (holding that 

altho ugh Rule 23 does not require named plaintiffs , at the class 

certification stage,  to answer whether all class members were injured, 

“classwide discovery and further litigation answer the question after 

certification”). 
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Some courts , however, appear to indicate that a class action 

judgment can afford relief to  uninjured members without contravening 

Ar ticle III .  See, e.g., Neale, 794 F.3d at 369 ( explaining that, “so long as 

a named class representative has standing, a class action presents a valid 

‘case or controversy’” under Article III).   If such cases actually stand for 

this proposition, they are wrong.  

According to such cases, “requiring Article III standing of absent 

class members is inconsistent with the nature of an  action under 

Rule 23.”  Id.  at 367.  These courts therefore maintain that “the 

requirements of Rule 23” should be the sole means for testing “the 

propriety of granting class -wide relief” to all class members.  Id.  at 368.  

This rationale is flawed in several respects.   

First,  requiring unnamed  class members to prove Article III 

standing is not  inconsistent with the nature of a class action under 

Rule 23.  The “constitutional requirement of standing is equally 

applicable to class actions,”  Halvorson , 718 F.3d at 779, and “stan ding is 

not dispensed in gross,” Lewis, 518 U.S. at 358 n.6.   

Indeed, Rule 23’s class action requirements and Article III’s 

standing requirement are wholly “independent criteria” —the “standing 
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doctrine is primarily concerned with ensuring that a real case  or 

controversy exists” whereas Rule 23’s distinct prerequisites “address 

concerns about the relationship between the class representative and the 

class.”  Rubenstein, supra , § 2:6.  “Often satisfaction of one set of [these 

independent] criteria can exist without the other.”  Salomon Smith 

Barney , 441 F. Supp. 2d at 605 (citation omitted).  

Second, even if the nature of a class action under Rule 23 were 

inconsistent with Article III, the latter’s standing requirement would 

nonetheless mandate that  each unnamed class member prove standing 

prior to the entry of a judgment.  Article III trumps the Federal Rules of 

Civil Procedure.  See Willy v. Coastal Corp. , 503 U.S. 131, 135 (1992) 

(holding that Federal Rules of Civil Procedure cannot “expand the 

judicial authority conferred by Article III”).  C lass actions are nothing 

more than a “procedural” mechanism for the “litigation of substantive 

claims, ” Deposit Guar. Nat’l Bank v. Roper , 445 U.S. 326, 332 (1980)—a 

device that does not itself furnish any substantive rights but instead 

provides “only the procedural means by which the remedy may be 

pursued,” Shady Grove Orthopedic Assocs. v. Allstate Ins. , 559 U.S. 393, 

402 (2010) (majority opinion).  Such a procedural device “leaves the 

Appeal: 18-1518      Doc: 41-1            Filed: 10/10/2018      Pg: 27 of 45 Total Pages:(27 of 46)

005134

TX 102-005528

JA006266



 19 

parties’ legal rights a nd duties intact and the rule of decision unchanged.”  

Id.  at 408 (plurality opinion).  Moreover,  the Rules Enabling Act “forbids  

interpreting Rule 23 to ‘abridge, enlarge, or modify any substantive 

right.’”  Wal -Mart , 564 U.S. at 367 (quoting 28 U.S.C. § 2072(b) (2012)). 

Hence, “Rule 23’s requirements must be interpreted in keeping 

with Article III constraints , and with the Rule s Enabling Act.”  Amchem  

Prods., 521 U.S. at 612-13.  At a minimum, Article III and the Rules 

Enabling Act bar uninjured members f rom recovering in a class action.  

See, e.g., Bouaphakeo, 136 S. Ct. at 1053 (Roberts, C.J., concurring); 

Nexium , 777 F.3d at 32 n.28.  

III.  The district court’s judgment contravenes Article III and 
should therefore be vacated because the district court 
improperl y certified a class containing uninjured  class 
members and entered a judgment allowing them  to recover. 

A. The district court improperly certified a class that 
includes numerous uninjured members.  

At the class certification  stage, the district court acknowledged the 

proposed classes may include uninjured members but nonethel ess 

authorized class treatment  because, in the court’s view, “the fact that it 

is impossible to exclude all uninjured class members at this [class 

certification] stage does not pre vent certification. ”  (E.g., ECF No. 111 at 
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23-25, 29-30.)  But, as ex plained above, supra  pp. 6-14, “[i]n order for a 

class to be certified, each member must have standing and show an injury 

in fact that is traceable to the defendant” ; “a class cannot be certified if it 

contains members who lack standing, ” Halvorson , 718 F.3d at 778 -79.  

Consequently, the judgment should be vacated because the court erred 

in certifying a class with uninjured members .  

Moreover , at the very least , a “class should not be certified if it is 

apparent that it contains a great many persons who have suffered no 

injury at the hands of the defendant.”  Kohen v. Pac. Inv. Mgmt. Co. , 571 

F.3d 672, 676-77 (7th Cir. 2009).  T he order granting class certificatio n 

acknowledged this principle, (ECF No. 111 at 24), but improperly failed 

to prevent the class from including many uninjured  members.   

Plaintiff Thomas Krakauer sued under the Telephone Consumer 

Protection Act (“TCPA”) for alleged violations of 47 U.S.C. § 227(c).  

(ECF No. 32 at 13.) 2  Section 227(c) “gives consumers ‘who have received 

more than one telephone call within any 12 -month period by or on behalf 

of the same entity in violation of [certain] regulations’ a private right of 

                                      
2  Plaintiff also alleged a second claim for violation s of a regulation, 
(ECF No. 32 at 13 -14), but the district court dismissed that claim based 
on the stipulation of the parties, (ECF No. 271 at 2 -3).  
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action.”  Jones v. Roya l Admin . Servs., Inc. , 887 F.3d 443, 448 (9th Cir. 

2018) (quoting 47 U.S.C. § 227(c)).  

The order granting class certification explained that Plaintiff’s 

expert “obtained the names and addresses” of people “associated with” 

phone numbers on the Do -Not -Call  Registry, and said “[t]hese persons 

make up the [Do -Not -Call  Registry] class.”  (ECF No. 111 at 11.)  When 

defendant D ISH  Network L.L.C. (“DISH”) explained that only the 

subscribers for such phone numbers could sue under § 227(c), the court 

disagreed, concluding any person who received a call on such a number 

could sue under this provision.  (ECF No. 111 at 14.)   And the class 

definition did not even confine the class to members who actually 

answered a call or heard the phone ring.  (See, e.g., ECF No. 111 at 4; 

ECF No. 153 at 1.)    

But the court was wrong: § 227(c) authorizes o nly subscribers to 

sue.  (Appellant’s Opening Brief (“ AOB”) 21-26.)  By certifying a class of 

those who were merely associated with a number on the Do -Not -Call  

Registry, without limiting the class to telephone number subscribers (i.e., 

the only people who can sue under § 227(c)), the district court necessarily 

certified a class consisting of numerous people who were not injured 
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within the meaning of § 227(c).  The court did not find that this uninjured 

component of the class was de minimis, and therefore failed to guard 

against an order certif ying a class that include s many uninjured people.  

B.  The district court erroneously  entered a judgment 
affording relief to u ninjured class members.  

Even if, at the class certification stage, a court could certify a class 

that includes uninjured members, the judgment should be reversed 

because it ultimately awarded damages to uninjured members.  

The jury here did not  find that ev ery class member was inj ured.  

Instead, the jury was called on to decide whether DISH’s alleged agent 

made two or more solicitation calls to each class number on the Do-Not -

Call Registry in any 12-month period, (ECF No. 293 at 8 -10; AOB 38-39), 

and the district court entered judgment for thousands of class members 

based on the jury’s verdict , directing D ISH to pay “each member of th e 

class” $1,200 per call , (ECF No. 439 at 1, 3 -4).  In other words,  at most,  

the jury  was called on to decide only whether  a technical violation of the 

statute at issue had occurred.  See 47 U.S.C. § 227(c) (creating right of 

action for those who have “received more than one telephone call within 

any 12-month period by or on behalf of the same entity in violation of the  

regulations prescribed under this subsection”) ; 47 C.F.R. § 64.1200(c)(2) 
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(2018) (prohibiting telephone solicitations to “residential telephone 

subscriber[s]” who registered their numbers “on the national do-not -call 

registry”) . 

However, “a statutory viol ation alone does not create” Article III 

standing.  Dreher v. Experian Info. Sols ., Inc. , 856 F.3d 337, 345 (4th Cir. 

2017).  A plaintiff cannot “automatically satisf[y] [Article III’s] injury-in -

fact requirement whenever a statute grants a person a statut ory right 

and purports to authorize that person to sue to vindicate that right.”  

Spokeo, Inc. , 136 S. Ct. at 1549.  Rather , “Article III standing requires a 

concrete injury even in the context of a statutory violation.”  Id .  Thus, a  

statutory violation “divorced from any concrete harm” is insufficient to 

“satisfy the injury -in -fact requirement” since a violation without more 

“may result in no harm.”   Dreher, 856 F.3d at 344 (citation omitted) . 

Courts look to several considerations to assess whether a statutory 

violation constitute s an injury -in -fact under  Article III.  Because the 

standing requirement “is grounded in historical practice,” courts consider 

whether a harm “has traditionally been regarded a s providing a basis for 

a lawsuit in English or Am erican courts.”  Spokeo, Inc., 136 S. Ct. at 1549.   

Additionally, courts look to whether Congress identified a particular  
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statutory  harm as satisfying Article III requirements.   Id.   Finally, even 

where Congress has done so, a claimant must show the violation in 

question is not “divorced from any concrete harm” before it can satisfy 

Article III.  Id.   The judgment here fails to satisfy any of these 

considerations.  

First, the harm here has not traditionally been regarded as 

providing a basis for a lawsuit.    

When Congress enacted the TCP A, it determined that 

“[u]nrestricted telemarketing . . . ‘can be an intrusive invasion of privacy’” 

and the TCPA therefore “bans certain practices invasive of privacy.”  

Mims v. Arrow Fin . Servs., LLC , 565 U.S. 368, 371-72 (2012).   

Under certain  circumstances, American law allow s suits for 

intrusive invasions of privacy: “One who intentionally intrudes, 

physically or otherwise, upon the solitude or seclusion of another or his 

private affairs or concerns, is subject to liabili ty to the other for invasion 

of his privacy, if the intrusion would be highly offensive to a reasonable 

person.”  Restatement (Second) of Torts § 652B (Am. Law Inst. 1977  & 

Supp. 2018).  But the law places sharp limitations on when a person can 

bring such a lawsuit based on a telephone call.  There is “no liability 
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unless the interference with the plaintiff’s seclusion is a substantial one, 

of a kind that would be highly offensive to the ordinary reasonable man.”  

Id.  § 652B cmt. d.  Thus, “there is no liability” for “calling [a person] to 

the telephone on one occasion or even two or three” occasions because “[i]t 

is only when the telephone calls are repeated with such persistence and 

frequency as to amount to a course of hounding the plaintiff, that becomes 

a substantial burden to his existence, that his privacy is invaded.”  Id.  

(emphasis added).   

Here, the jury did not find that each class member received calls 

with such frequency that the calls  amounted to a n unlaw ful  “course of 

hounding ” under traditional legal principles .  Instead, the jury was called 

on to decide whether DISH’s alleged agent made two or more solicitation 

calls to each class number on the Do -Not -Call Registry in any 12-month 

period.  (ECF No. 293 at 8 -10; AOB 38-39.)  Because two or three 

unsolicited telephone calls traditionally are not actionable, Restatement 

(Second) of Torts § 652B cmt. d, and since the jury never found that each 

class member received more than two or three unsolicited telephon e calls 

from DISH ’s alleged agent, the judgment necessarily awarded damages 
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to class members who traditionally would not have been afforded a right 

to sue for these calls.  

Second, the judgment awarded damages for a harm never identified 

by Congress in the statute at issue, 47 U.S.C. § 227(c) (5).   

“Subsection (c)” of 47 U.S.C. § 227 creates private rights of action 

for certain calls “initiated for telemarketing purposes to residential 

telephone subscribers.”  Chavrat v. NMP, LLC, 656 F.3d 440, 449 (6th 

Cir.  2011) (emphasis added); see also 47 U.S.C. § 227(c)(1), (5) (directing 

the Federal Communications Commission to “initiate a rulemaking 

proceeding concerning the need to protect residential telephone 

subscribers’ privacy rights to avoid receiving telephone  solicitations to 

which they object” and creating a right of action for those who have 

“received more than one telephone call within any 12 -month period by or 

on behalf of the same entity in violation of the regulation prescribed under 

this subsection ” (emphasis added)); 47 C.F.R. § 64.1200(c)(2) (prohibiting 

entities from initiating telephone solicitations to a “residential telephone 

subscriber who has registered his or her telephone number on the 

national do -not-call registry” (emphasis added)).   The statutory right of 

action “is accordingly limited to redress for violations of the regulations 
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that concern residential telephone subscribers.”  Cunningham v. 

Spectrum Tax Relief, LLC , No. 3:16-cv-02283, 2017 WL 3222559, at *3 

(M.D. Tenn. July 7, 2017) (em phasis added), adopted by  2017 WL 

3220411, at *1 (M.D. Tenn. July 28, 2017) .  But the district court did not 

limit the class to subscribers who received telemarketing calls on phone 

numbers listed on the Do-Not -Call Registry— the harm targeted by the 

statut ory provision at issue .   

Instead, the court certified a class consisting of members who  were 

merely associated with a phone number on the Registry, without limiting 

the class to the subscribers of those numbers.  Supra  p. 21.  As the court 

later stressed, “[a]t the time of class certification, all the telephone 

numbers had been identified” using records that “included names and 

addresses associated with many of the phone numbers.”  (ECF No. 351 at 

2.)  Plaintiff  therefore provided class notice to thousands of persons 

“associated with these phone numbers.”  (ECF No. 351 at 3.)   This vague, 

ambiguous “associated with” standard did not apply solely to subscribers, 

but also swept in those who merely lived or worked in subscribers’ 

households or otherwise used subscribers’  numbers during the class 

period.  See infra  p. 28.   
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Furthermore, the court subsequently refused to permit D ISH  to 

receive discovery or a trial on whether each “class member was the 

‘subscriber’ to the phone number,” reiterating its earlier ruling that class 

members need not prove “they are ‘subscribers’” and concluding that 

Plaintiff proved his  case when the jury  found each class member received 

the calls in question.  (ECF No. 351 at 5 -11 & n.8.)  The court then decided 

members could recover by affirming, via a claim form, that “the number 

was theirs or their household’s during the class period” and showing 

“they, or their household, paid  for or used the phone number at a time 

within the class period”—in other  words, to recover damages without 

proving they were the numbers ’ subscriber s.  (ECF No. 351 at 1 8 

(emphasis added); see also ECF No. 407 at 4- 5, 11 (agreeing to enter 

judgment based on the data identifying “names associated with” phone 

numbers). )  

The court later relieved many class members  from  complying with 

even this procedure, finding that, with narrow  exceptions, thousands of 

members “were entitled to recover without going through [this] claims 

process” based on member lists likewise derived from n ames merely 

associated with phone numbers.  (ECF No. 437 at 2 -3, 6-8.)  Ultimately 
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the court entered judgment in favor of thousands of class members based 

on such data, directing D ISH  to pay each member $1,200 per call.  

(ECF No. 439 at 1, 6.)  

In short, the judgment permitted class members to recover without 

proving they were the subscribers of the phone numbers at issue— even 

though the harm identified by Congress in § 227(c)(5) is that sustained 

by certain telephone number subscribers.  Consequently, in 

contravention of Article III, the judgment allowed class members to 

recover damages without proof that they suffered the harm singled out 

by the statute in question.  

Finally, even assuming § 227(c) encompasses harm to 

nonsubscribers and th e harm alleged here  has traditionally provided a 

basis for a lawsuit (neither of which is the case), the judgment 

nonetheless violated Article III by awarding damages for a statutory 

violation without proof of any concrete injury.  

Before trial, the district court determined that class members need 

not show they actually picked up or even heard the calls, concluding that 

each member “on a do-not -call list” who received a call here sustained a 

concrete injury from the “ risk  of an invasion of a class member’s privacy” 
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since these “calls are a disruptive and annoying invasion of privacy .”  

(ECF No. 218 at 3 -4.)  But the supposed risk of an invasion of privacy 

stemming from the  receipt of the calls cannot suffice to show the injury 

necessary to satisfy Article III.   

Standing r equirements “ensure that the alleged injury is not too 

speculative for Article III  purposes.”  Clapper , 568 U.S. at 409 (citation 

omitted).  “To establish injury in fact, a plaintiff must show that he or 

she suffered ‘an invasion of a legally protected int erest’ that is ‘concrete 

and particularized’ and ‘actual or imminent, not conjectural or 

hypothetical.’”  Spokeo, Inc., 136 S. Ct. at 1548 (citation omitted).  The 

injury must be “‘real,’ and not ‘abstract.’”  Id .  

Although “‘threatened rather than actual injury can satisfy Article 

III standing requirements,’ not all threatened injuries constitute an 

injury -in -fact.”  Beck, 848 F.3d at  271 (citation omitted).  The “threatened 

injury must be ‘certainly impending’” and bare assertions of such an 

injury are in sufficient to confer Article III standing.  Id.  at 272-73 

(citation omitted).  “[A] threatened event can be ‘reasonab l[y] like l [y]’ to 

occur but still be insufficiently ‘imminent’ to constitute an injury- in -fact.”  

Id.  at 276.  The prospect of “‘ possible future injury’  [is] not sufficient, ” 
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Clapper , 568 U.S. at 409 , so a plaintiff must show facts demonstrating 

the risk of the threatened harm is not too speculative, Beck, 848 F.3d at 

274-75. 

The district court decided, prior to trial, that the calls at issue  could 

create a sufficiently concrete risk of harm because “unwanted 

telemarketing calls are a disruptive and annoying invasion of privacy.”  

(ECF No. 218 at 3 -4.)  But “it would be an end -run around the 

qualifications for constitutional standing if any ne bulous frustration 

resulting from a statutory violation would suffice” to show an Article III 

injury -in -fact.  Dreher, 856 F.3d at 346; see also Beck, 848 F.3d at 273 

(holding that bare assertions of emotional injury from a statutory 

violation are insufficient to confer Article III standing).  In any event,  

during and  after trial,  the court ultimately did not require class members 

to demonstrate that any calls were actually disruptive or frustrating or 

threatened disruption or frustration.  Rather, the jury was called on to 

decide whether DISH’s alleged agent made two or more solicitation calls 

to each class number on the Do -Not -Call Registry in any 12 -month 

period, and judgment awarding damages was entered based on the jury’s 

verdict .  Supra  pp. 22, 25.  The members were therefore allowed to 
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recover without proving any statutory violations had real world effects or 

that such threatened effect s were certainly impending.  Claimants 

cannot recover in federal court based on “a statutory violation divorced 

from any real world effect” because  a “statutory violation absent a 

concrete and adverse effect does not confer standing.”  Dreher , 856 F.3d 

at 346.  

In sum, since the judgment allowed class members to recover 

without showing any real harm, much less the harm Congress sought to 

prevent, it cannot stand.  See id. at 347. 3 

                                      
3  That the judgment permitted uninjured class members to recover 
confirms the importance of ensuring that all  class members have Article 
III standing at the class certification stage .  Some federal courts maintain 
that class certification is proper notwithstanding the inclusion of 
uninjured members because later proceedings will winnow out the 
uninjured members.  See, e.g., Torres, 835 F.3d at 1137 -38; Kohen, 571 
F.3d at 676 -79.  But this view cannot be squared with this case, which 
proceeded to trial and final judgment yet still allowed uninjured 
members to recover.  This case confirms that the Article III standing of 
all members should be resolved at the class certification stage because 
post-certification merits proceedings cannot sufficiently safeguard 
against the possibility that uninjured members will obtain relief by the 
end of the case. 
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CONCLUSION 

For the foregoing reasons and for the reasons stated in DISH  

Network L.L.C.’s opening brief, this Court should vacate the judgment 

and remand for further proceedings consistent with this Court’s opinion.  

October 10, 2018 HORVITZ & LEVY  LLP  
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STATEMENT OF INTEREST  

 The Product Liability Advisory Council, Inc. (PLAC) is a non-profit 

professional association of corporate members representing a broad cross-section of 

American and international product manufacturers, in a diverse group of industries, 

who manufacture and/or sell products throughout the United States. 

https://plac.com/PLAC/AboutPLACAmicus. As a group, PLAC members have 

operations in almost all 50 states. In addition to corporate members, several hundred 

�R�I���W�K�H���Q�D�W�L�R�Q�¶�V���O�H�D�G�L�Q�J���S�U�R�G�X�F�W���O�L�W�L�J�D�W�L�R�Q���G�H�I�H�Q�V�H���D�W�W�R�U�Q�H�\�V���D�U�H���V�X�V�W�D�L�Q�L�Q�J�����Q�R�Q-

voting) members of PLAC.1 

 �3�/�$�&�¶�V���P�H�P�E�H�U�V���V�H�H�N���W�R���F�R�Q�W�U�L�E�X�W�H���W�R���W�K�H���L�P�S�U�R�Y�H�P�H�Q�W���D�Q�G���U�H�I�R�U�P���R�I���O�D�Z���L�Q��

the United States and elsewhere, with emphasis on the law governing the liability of 

product manufacturers and businesses in the supply chain. Since 1983, PLAC has 

fi led more than 1,100 briefs as amicus curiae in both state and federal courts, 

including this court, presenting the broad perspective of businesses seeking fairness 

and balance in the application and development of the law as it affects product 

manufacture and marketing. 

 In conducting their businesses, PLAC members engage in many different 

relationships with other businesses, both small and large. For these reasons, PLAC 

                                           
1 Under Fed. R. Civ. P. 29(a)(4)(E), PLAC affirms that no counsel for a party 
authored any part of this brief and affirms that no person other than PLAC and its 
counsel made a monetary contribution to its preparation or submission. 
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has a strong interest in the law of vicarious liability in the context of common law 

agency and as part of statutory jurisprudence. 

SUMMARY OF ARGUMENT  

 The District Court departed sharply from normal agency principles to hold 

Defendant DISH NETWORK L.L.C. (DISH) vicariously liable for millions in 

penalties under the Telephone Consumer Protection Act (TCPA) for telemarketing 

violations of a third party independent marketing retailer, Satellite Systems Network 

���³�6�6�1�´���� The services provided by such �U�H�W�D�L�O�H�U�V�����D�Q�G���'�,�6�+�¶�V���U�H�Oationship with 

them, exhibit the classic hallmarks of independent business enterprises and do not 

give rise to vicarious liability under agency principles. The retailer was free to 

determine the manner and means of marketing the products and services of its 

business clients, including DISH and DI�6�+�¶�V���F�R�P�S�H�W�L�Wors, for its own benefit. 

 �' �,�6�+�¶�V���O�D�F�N���R�I���F�R�Q�W�U�R�O��is pivotal. In a contract with many provisions that are 

hallmarks of independence and expressly reject any agency relationship, the Court 

narrowed its focus to a term that required retailer consistency with rules applicable to 

promotional programs offered by DISH, a term to comply with governing law, and a 

term vesting DISH with ownership of records about DISH Network Subscribers. In 

doing so, the Court over amplified such unremarkable provisions into the type of 

ongoing control over the manner and means of business operations that supports 

vicarious liability for the conduct of an agent. The Court buttressed this overreach by 

misapplying a separate compliance agreement �E�H�W�Z�H�H�Q���'�,�6�+���D�Q�G���V�W�D�W�H�V�¶���D�W�W�R�U�Q�H�\ 
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generals, which the Court employed to morph the independent relationship between 

DISH and the retailer into agency. 

 Uncorrected, the Cour�W�¶�V���G�H�S�D�U�W�X�U�H���I�U�R�P���D�J�H�Q�F�\��principles threatens to bleed 

into business relationships and contexts which courts have found do not support 

vicarious liability, such as the quality control and verification needed in a trademark 

license to protect a mark from abandonment, and to protect business reputation, and 

goodwill. More broadly, the impact is likely to be substantial, as companies of all 

sizes scramble to reconfigure business to business relationships; sustaining the 

Cour�W�¶�V��amplified notion of agency could severely hurt businesses, their employees, 

and ultimately consumers of affected products and services. 

ARGUMENT  

I. The District Court Changed the Federal Common Law of Agency to 
Effectively Impose Strict Liability on DISH for Contracting for Services 
from Independent Business Enterprises. 

A. Federal common law relies on the Restatements of Agency. 

 When applying federal statutes, th�H���)�R�X�U�W�K���&�L�U�F�X�L�W���U�H�O�L�H�V���³�R�Q���W�K�H��

�5�H�V�W�D�W�H�P�H�Q�W�>�V�@���R�I���$�J�H�Q�F�\���D�V���D���Y�D�O�X�D�E�O�H���V�R�X�U�F�H���I�R�U���J�H�Q�H�U�D�O���D�J�H�Q�F�\���S�U�L�Q�F�L�S�O�H�V�´���L�Q��

developing federal common law principles of agency: �³�Z�H���U�H�O�\���R�Q���µ�W�K�H���J�H�Q�H�U�D�O��

�F�R�P�P�R�Q���O�D�Z���R�I���D�J�H�Q�F�\�¶���D�Q�G���Q�R�W���W�K�H���O�D�Z���R�I���W�K�H���S�D�U�W�L�F�X�O�D�U �V�W�D�W�H���´���L�Q���D�W�W�H�P�S�W�L�Q�J���W�R��

�³�H�V�W�D�E�O�L�V�K���D���X�Q�L�I�R�U�P���Q�D�W�L�R�Q�Z�L�G�H���D�S�S�O�L�F�D�W�L�R�Q���R�I�´���F�H�U�W�D�L�Q���I�H�G�H�U�D�O���V�W�D�W�X�W�R�U�\���W�H�U�P�V���³�I�R�U��

�>�W�K�H�@���S�X�U�S�R�V�H���R�I���D�S�S�O�\�L�Q�J���I�H�G�H�U�D�O���V�W�D�W�X�W�H�V���´���D�Q�G���W�R���G�H�W�H�U�P�L�Q�H���³�W�K�H��general common 

law of agency, the [Supreme] Court notes that it has traditionally looked to sources 
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�V�X�F�K���D�V���W�K�H���5�H�V�W�D�W�H�P�H�Q�W���R�I���$�J�H�Q�F�\���´ Cilecek v. Inova Health Sys. Servs., 115 F.3d 

256, 259-60 (4th Cir. 1997). Because vicarious liability imposed on DISH in this 

case hinges on application of the common law of agency, the implications of the 

�&�R�X�U�W�¶�V���U�X�O�L�Q�J���H�[�W�H�Q�G���E�H�\�R�Q�G���W�K�H���W�H�O�H�P�D�U�N�H�W�L�Q�J���F�R�Q�W�H�[�W�� 

B. Agency rests on the ongoing right to control actions. 

 The agency relationship has served as a way of doing business since the days 

�R�I���U�H�I�H�U�U�L�Q�J���W�R���S�H�U�V�R�Q�V���D�V���³�P�D�V�W�H�U�V�´���D�Q�G���³�V�H�U�Y�D�Q�W�V���´���%�X�W���D�Q agency relationship does 

not arise just because one person provides business services to another. Instead, the 

�U�L�J�K�W���W�R���F�R�Q�W�U�R�O���W�K�H���D�J�H�Q�W�¶�V���D�F�W�V���W�K�U�R�X�J�Kout the relationship is crucial:  

�³�$ relationship is not one of agency within the common-law definition 
unless the agent consents to act on behalf of the principal, and the 
principal has the right throughout the duration of the relationship to 
�F�R�Q�W�U�R�O���W�K�H���D�J�H�Q�W�¶�V���D�F�W�V���´�� 
 

Restatement (Third) �R�I���$�J�H�Q�F�\���†�������������F���������������������³�5�H�V�W�D�W�H�P�H�Q�W�´������ 

 Many agreements to provide services specify terms and conditions but do not 

create a right of control, and therefore do not create an agency relationship, as the 

Restatement § 1.01 cmt. f explains. Courts traditionally have held that no agency 

relationship exists for independent contractors or businesses when the principal does 

not control the activities of the alleged agent, who on a day to day basis acts 

independently. Hofherr v. Dart Indus., 853 F.2d 259, 262 (4th Cir. 1984)(no agency 

relationship in a retailer agreement); see also �,�Q���U�H���0�R�Q�L�W�U�R�Q�L�F�V���,�Q�W�¶�O�����,�Q�F��, 223 F. 

Supp. 3d 514, 522 (W. Va. 2016) (no agency relationship between 
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manufacturer/service providers and authorized dealer because there was not control 

of day to day activities) (collecting cases).  

 �³�)�R�U���D�Q���D�J�H�Q�F�\���U�H�O�D�W�L�R�Q�V�K�L�S���W�R���H�[�L�V�W�����D�Q���D�J�H�Q�W���P�X�V�W���K�D�Y�H���D�X�W�K�R�U�L�W�\���W�R���D�F�W���R�Q��

�E�H�K�D�O�I���R�I���W�K�H���S�U�L�Q�F�L�S�D�O���D�Q�G���µ�>�W�@�K�H���S�H�U�V�R�Q���U�H�S�U�H�V�H�Q�W�H�G���>�P�X�V�W���K�D�Y�H�@���D���U�L�J�K�W���W�R���F�R�Q�W�U�R�O��

the actions of �W�K�H���D�J�H�Q�W���¶�´���5�H�V�W�D�W�H�P�H�Q�W�����7�K�L�U�G�����2�I���$�J�H�Q�F�\���†�������������F�P�W�����F�������������������7�K�H��

sine qua non of agency is whether the principal has the right to control the manner 

and method in which work is carried out by the agent. 223 F. Supp. 3d at 522; see 

also Chemtool, Inc. v. Lubrication Techs., Inc., 148 F.3d 742, 745 (7th Cir. 1998) 

���³�3�U�L�Q�F�L�S�D�O���D�P�R�Q�J���W�K�H�V�H���F�R�Q�V�L�G�H�U�D�W�L�R�Q�V���L�V���W�K�H���U�L�J�K�W���W�R���F�R�Q�W�U�R�O���W�K�H���P�D�Q�Q�H�U���W�K�D�W���W�K�H��

�Z�R�U�N���L�V���G�R�Q�H�´��.  

C. Some measure of quality control and verification does not create an 
agency relationship. 

 Importantly, across types of businesses and business contexts, courts do not 

find the requisite control for vicarious liability �²  even where one party does exert 

some measure of control, such as quality control and verification, but not day-to-day 

control over the manner and means of performing the contracted service. 

 The classic case is where a business imposes some performance standards on 

the independent contractor, but those are not enough for an agency relationship. See, 

Boyle v. RJW Transp., Inc., 2008 U.S. Dist. LEXIS 48724, *20 (N.D. Ill) (requiring 

compliance with laws, performance reports, quarterly assessments, and adherence to 

�³�V�R�P�H�Z�K�D�W���G�H�W�D�L�O�H�G���F�R�Q�G�L�W�L�R�Q�´ did not create agency). 
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 It is not unusual for a business to exert some controls, for one to verify quality 

control, or protect marks, goodwill or reputation, but such controls do not create an 

�D�J�H�Q�F�\���U�H�O�D�W�L�R�Q�V�K�L�S�����$���E�X�V�L�Q�H�V�V���P�D�\���L�P�S�R�V�H���F�R�Q�V�W�U�D�L�Q�W�V���V�X�F�K���D�V���³�V�H�W�W�L�Q�J���V�W�D�Q�G�D�U�G�V���L�Q��

�D�Q���D�J�U�H�H�P�H�Q�W���I�R�U���D�F�F�H�S�W�D�E�O�H���V�H�U�Y�L�F�H���T�X�D�O�L�W�\���´���Z�K�L�F�K���³�G�R�H�V���Q�R�W���Rf itself create a right 

�R�I���F�R�Q�W�U�R�O���´���5�H�V�W�D�W�H�P�H�Q�W�����7�K�L�U�G�����R�I���$�J�H�Q�F�\���†�������������F�P�W�����I���������������������� See Thomas v. 

Freeway Foods, Inc.�������������)�����6�X�S�S�������G�����������������������0���'���1���&�������������������³�,�W���L�V���Z�H�O�O-

established that inspections to determine compliance with customer service and 

trademarks do not establish an agency relationship.� )́; United States v. Bonds, 608 

F.3d 495 (9th Cir. 2009) (no agency where defendant imposed constraints but did not 

control all actions of alleged agent); Singh v. 7-Eleven, Inc., 2007 U.S. Dist. LEXIS 

���������������
�������1���'���&�D�O�������������������³�$���I�U�D�Q�F�K�L�V�R�U���P�X�V�W���E�H���S�H�U�P�L�W�W�H�G���W�R���U�H�W�D�L�Q���V�X�F�K���F�R�Q�W�U�R�O���D�V��

is necessary to protect and maintain its trademark, trade name and good will, without 

the risk of creating an agency relationship with its franchisees.�´���� Wilson-McCray v. 

Stokes, 2003 U.S. Dist. LEXIS 22225 (N.D. Ill.) (no agency where �G�U�L�Y�H�U�¶�V��

transportation agreement had written rules and a right to terminate). 

 In the telemarketing context, detailed levels of control across a broad swath of 

activi ties should exist before agency is found. Jones v. Royal Admin. Servs., 887 F.3d 

443, 451-53 (9th Cir. 2018). In Jones, the Court found a plethora of requirements 

imposed on the telemarketer �± record keeping, providing sales reports and 

cancellation requests, �V�H�F�X�U�L�W�\���P�H�D�V�X�U�H�V�����F�R�O�O�H�F�W�L�Q�J���S�D�\�P�H�Q�W�V���R�Q���F�R�P�S�D�Q�\�¶�V���E�H�K�D�O�I����
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getting approval for sales literature, using ap�S�U�R�Y�H�G���³�V�F�U�L�S�W�V���D�Q�G���P�D�W�H�U�L�D�O�V�´��and 

complying with certain guidelines when selling products �± did not support the 

requisite degree of control for finding an agency relationship and vicarious liability 

under the TCPA. Id. 

D. �7�K�H���'�L�V�W�U�L�F�W�¶�V���&�R�X�U�W�¶�V���H�[�S�D�Q�V�L�R�Q���R�I���D�J�H�Q�F�\���S�U�L�Q�F�L�S�O�H�V���J�U�H�D�W�O�\���H�[�W�H�Q�G�V��
liability for the independent conduct of others. 

 �7�K�H���'�L�V�W�U�L�F�W���&�R�X�U�W���H�U�D�G�L�F�D�W�H�G���W�K�H���G�L�I�I�H�U�H�Q�F�H���E�H�W�Z�H�H�Q���D���E�X�V�L�Q�H�V�V�¶��reasonable 

ability to have some measure of quality control and verification over an independent 

contractor, which does not rise to the level of controlling the manner and means of 

performing the services, and the broad and detailed level of control that does give 

rise to agency. This imposes vicarious liability on any business that hires an 

independent contractor to perform business activities, no matter what their contract 

provides. No prudent business would allow another business to provide marketing or 

distribution services without some type of performance or quality verification, which 

protects consumers, as well as the �F�R�P�S�D�Q�\�¶�V���U�H�S�X�W�D�W�L�R�Q���R�U���S�U�R�G�X�F�W�V�����D�Q�G is 

important to promote on public policy grounds. 

 The District Court missed the overall approach �L�Q���'�,�6�+�¶�V���F�Rntract with its 

Retailers �²  �' �,�6�+�¶�V���O�D�F�N���R�I���F�R�Q�W�U�R�O��over any telemarketing activities. This is not to 

say that DISH had no control or should have to forego all control for a Retailer to be 

an independent contractor. For one, DISH sought to protect consumers on the do-

not-call list by requiring retailers to comply with the law by scrubbing their call lists 
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�± a request that protects consumers and recognizes that the independent contractor 

has that control. Similarly, DISH should be able to impose some control over 

promotional standards. But such control does not equate to control over the manner 

and means of performing work, as would take place in a true agency relationship. 

�5�H�V�W�D�W�H�P�H�Q�W�������G�����R�I���$�J�H�Q�F�\�����†�������������F�P�W�����I�������������������³�>�6]etting standards in an 

agreement for acceptable service quality does not of itself create a right of control.�´������ 

 The Retailer contract shows in many ways that the Retailer is a separate 

business not under �' �,�6�+�¶�V��control of DISH.2 Most prominently, a Retailer has full 

authority to �V�H�O�O���S�U�R�G�X�F�W�V���R�I���'�,�6�+�¶�V��competitors. The Retailer, not DISH, determines 

how its marketing services are performed: how to market the product, and when and 

where to use telemarketing. This contract is a very far cry from the detailed level of 

control required for an agency relationship. 

                                           
2 Multiple provisions show that the businesses that marketed DISH services and 
�S�U�R�G�X�F�W�V�����³�5�H�W�D�L�O�H�U�V�´�����Z�H�U�H���L�Q�G�H�S�H�Q�G�H�Q�W���F�R�Q�W�U�D�F�W�R�U�V�����7�K�H�L�U���F�R�Q�W�U�D�F�W���H�[�S�U�H�V�V�O�\��
provides t�K�D�W���W�K�H���U�H�W�D�L�O�H�U���L�V���D�Q���³�L�Q�G�H�S�H�Q�G�H�Q�W�´���F�R�Q�W�U�D�F�W�R�U�����Q�R�W���D�Q���D�J�H�Q�W�������,�Q�W�U�R�G�X�F�W�L�R�Q���†��
�%���D�W���-�R�L�Q�W���(�[�K�L�E�L�W���������³�-�7�;���´�����S����������see also id., § 11 at JTX1 p. 21 (stating that the 
relationship of the parties is of independent contractors and disavowing that the 
Retailer is an agent of DISH). Retailers warranted that they were independent 
businesses, did not depend on DISH for a major part of their businesses, and either 
�G�L�G���R�U���F�R�X�O�G���V�H�O�O���S�U�R�G�X�F�W�V���R�U���V�H�U�Y�L�F�H�V���W�K�D�W���F�R�P�S�H�W�H���Z�L�W�K���'�,�6�+�¶�V���S�U�R�G�X�F�W�V���R�U���V�H�U�Y�L�F�H�V����
Id. § 3.3 at JTX1 p. 8. DISH could offer other retailers the opportunity to market, 
promote and solicit orders in competition with existing retailers. Id. § 2.4 at JTX1 p. 
5. �' �,�6�+�¶�V���S�U�R�P�R�W�L�R�Q�D�O���S�U�R�J�U�D�P�V���Z�H�U�H���G�L�V�F�U�H�W�L�R�Q�D�U�\���I�R�U���U�H�W�D�L�O�H�U�V���W�R���R�I�I�H�U����Id., Par. 
1.32 at JTX1 p. 3. Retailers warranted that before participating they would carefully 
review the terms of any program and associated business rules or have them 
reviewed by counsel. Id., Par. 3.8 at JTX1 p. 9. 
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 The District �&�R�X�U�W�¶�V���D�S�S�U�R�D�F�K���O�H�D�Y�H�V no room for an independent relationship 

between two businesses because even imposing some performance standards would 

�P�D�N�H���W�K�H���³�K�L�U�L�Q�J�´���F�R�P�S�D�Q�\���W�K�H���S�U�L�Q�F�L�S�D�O���R�I its service provider. Such a departure 

from the ordinary limitations that an absence of control means for the question of 

�D�J�H�Q�F�\���D�Q�G���Y�L�F�D�U�L�R�X�V���O�L�D�E�L�O�L�W�\���V�X�E�M�H�F�W�V���E�X�V�L�Q�H�V�V�H�V���W�R���D���+�R�E�V�R�Q�¶�V���F�K�R�L�F�H�����G�R���W�R�R���O�L�W�W�O�H��

to protect their marks, brands, goodwill and reputation or have sufficient quality 

controls and face vicarious liability. 

E. Statutes and regulations governing telemarketing were not enacted to 
expand agency principles or to impose strict liability for the 
independent conduct of others. 

 There is no reason to believe that telemarketing statutes were intended to 

expand the common law, absent any such language in the statutes. Yet, the District 

Court does just that, by imposing on DISH a strict liability standard. 

 In the context of civil law, strict liability is a theory that applies when a 

company puts an unreasonably dangerous product into the stream of commerce. 

Strict liability flows from the product. It is the nature of the product that leads to 

strict liability. See Restatement (Second�����R�I���7�R�U�W�V���†�����������$���������������������³�2�Q�H���Z�K�R���V�H�O�O�V��

any product in a defective condition unreasonably dangerous to the user or consumer 

or to his property is subject to liability for physical harm thereby caused to the 

ultimate user or consumer.�´���� While telemarketing may irritate recipients of calls, it 

is not dangerous. 
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 Unlike strict liability, vicarious liability flows from a relationship. The TCPA 

did not envision that a buyer of telemarketing services, without control over the 

manner and means of providing the services, could be held strictly liable based on 

vicarious liability.3 The contract here provides rights to a level of quality control 

consistent with an independent relationship. To hold a business liable because the 

independent service provider broke the telemarketing laws improperly imports a 

strict liability theory into violations of TCPA. 

F. The Court misapplied an a�J�U�H�H�P�H�Q�W���E�H�W�Z�H�H�Q���'�,�6�+���D�Q�G���V�W�D�W�H�V�¶���Dttorney 
generals to convert an independent contractor relationship to agency, 
nullifying the contract between DISH and SSN. 

 DISH and s�W�D�W�H�V�¶���D�W�W�R�U�Q�H�\���Jenerals entered into an Assurance of Voluntary 

Compliance ���³AVC�´�����U�H�J�D�U�G�L�Q�J���W�H�O�H�P�D�U�N�H�W�L�Q�J�� (�V�H�H���3�O�D�L�Q�W�L�I�I�¶�V���7�U�L�D�O���(�[�K�L�E�L�W�����������³�3�;��

����� 4́). Importantly, the AVC distinguished between �' �,�6�+�¶�V���³Authorized 

Telemarketers�  ́(¶ 2.3) and �³Covered Marketers�´�����ˆ��2.9): �³Covered Marketers�  ́were 

�³�L�Q�G�H�S�H�Q�G�H�Q�W�´ �³Third Party Retailer[s] authorized by DISH Network to offer, lease, 

sell, service, Advertise, and/or install DISH Network Services and/or DISH Network 

Goods�  ́(¶ 2.15) (emphasis added). SSN was a Covered Marketer, not an Authorized 

Telemarketer. (Dist. Ct. Dkt. 383 at 15.)  

                                           
3 The Congressional history shows some indication that the TCPA should not impose 
strict liability on any telemarketer that might violate its provisions. 147 Cong. Rec. 
S18784-85 (daily ed. Nov. 27, 1991). 
4 Citations are directly to district court record materials because the parties have 
chosen to use a deferred appendix. 
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 The AVC provisions concerning Covered Marketers required DISH to provide 

them with the agreement, inform them that they must abide by it, investigate 

complaints, and monitor and �³�D�S�S�U�R�S�U�L�D�W�H�O�\ �D�Q�G���U�H�D�V�R�Q�D�E�O�\�´��discipline retailers for 

not complying with telemarketing laws or the AVC�¶�V���W�H�U�P�V���± which required the 

retailers to establish written policies and procedures to comply with telemarketing 

laws and to comply with such laws. (¶¶ 4.73, 4.75, 4.77, 4.78.)  

 What is appropriate and reasonable necessarily must depend on �' �,�6�+�¶s 

contract with its retailers. At issue was whether DISH had the type of day-to-day 

control required to create an agency relationship and to impose vicarious liability on 

DISH, not whether DISH met obligations �W�R���W�K�H���V�W�D�W�H�V�¶���$�*�¶�V��under the AVC 

regarding Covered Marketers. But in analyzing whether SSN �Z�D�V���'�,�6�+�¶�V���D�J�H�Q�W����the 

Court focused on whether DISH had met its obligations to �V�W�D�W�H�V�¶���$�*�V, rather than 

the contract and relationship between DISH and SSN. The Court misapplied the 

AVC �W�R���Q�X�O�O�L�I�\���'�,�6�+�¶�V contract with SSN and to convert an independent contractor 

relationship to agency. Importantly, the AVC �Z�D�V���³�Q�R�W���L�Q�W�H�Q�G�H�G���W�R���F�R�Q�I�H�U���X�S�R�Q���D�Q�\��

�S�H�U�V�R�Q���D�Q�\���U�L�J�K�W�V���R�U���U�H�P�H�G�L�H�V�´���D�Q�G��provided it �³�V�K�D�O�O���Q�R�W���F�U�H�D�W�H���D�Q�\���W�K�L�U�G-party 

beneficiary rights and may not be enforced by any person, entity or sovereign except 

the Attorneys General.�  ́(¶7.2.)  
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II.  Imposing Strict Liability Based on Expanded Agency Principles Will 
Diminish the Efficiencies and Competitive Advantages of Contracting with 
Independent Businesses, and Decrease Innovation.  

A. Contracting for services with independent businesses has become a 
business norm that is important to the economy and innovation. 

 Over the last 40 years, U.S. businesses increasingly have purchased a variety 

of services through independent contractors, which typically can supply services at 

lower cost and more efficiency. Steven Alan Cohen & William B. Eimicke, 

Independent Contracting Policy and Management Analysis 8 (2013).5 Contracting 

allows a business the greater efficiency provided by specialists in the product, the 

market, or the desired service. Jeffrey A. Eisenach, The Role of Independent 

Contractors in the U.S. Economy 2 (Dec. 2010).6 It increases workforce flexibility, 

avoids fixed costs, and permits as-needed payment for performance. Id.  

 Contracting for services majorly impacts small and medium size enterprises, 

which are key parts of the lifeblood of the U.S. economy. U.S. businesses employ 

millions. William J. Dennis, Jr., Profile of American Small Businesses and Their 

Owners, �1�,�)�%���5�H�V�H�D�U�F�K���)�R�X�Q�G�D�W�L�R�Q�����³�1�X�P�E�H�U���R�I���(�P�S�O�R�\�L�Q�J���%�X�V�L�Q�H�V�V�H�V���E�\��

Employment Size of Busine�V�V���´�����$�X�J����������������7 Some 28.8 million accounted for 

99.7% of all U.S. business as of 2016. See Small Business Profile, The Small 

                                           
5 https://doi.org/10.7916/D8CR5SR9  
6 https://iccoalition.org/wp-content/uploads/2014/07/Role-of-Independent-Contractors-
December-2010-Final.pdf  

7 https://www.nfib.com/assets/small-business-demographics-nfib-rsearch-2014.pdf  
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Business Advocate, Vol. 35. No. 3, Mar.-Apr. 2016, at 38; Small businesses continue 

to add more net new jobs than large businesses, adding 1.4 million jobs through the 

fi rst three quarters of 2014. Small Business Market Update, Small Business Bulletin, 

June 2015.9 As �³incubators for inno�Y�D�W�L�R�Q���D�Q�G���H�P�S�O�R�\�P�H�Q�W���J�U�R�Z�W�K���´��they produce 

46 percent of the private non-farm GDP in 2008. Kathryn Kobe, Small Business 

GDP: Update 2002-2010, U.S. Small Business Administration, Jan. 2012, at 110. 

Dependence of large companies on services provided by independent contractors 

creates opportunities: U.S. parents of U.S. multinationals collectively purchase from 

U.S. small businesses an estimated $1.52 trillion in goods and services used as inputs 

in the production process �± about 12.3% of their total sales.  Mutual Benefits, Shared 

Growth: Small and Large Companies Working Together, Business Roundtable (Sept. 

14, 2010)11. A large corporation as a customer opens business opportunities for small 

businesses. See Sangeeta Bharadwaj Badal, How Large Corporations Can Spur 

Small-Business Growth, Business Journal (Gallup), Jan. 29, 2013.12 Major 

corporations spend billions annually for products and services; smaller companies 

                                           
8 http://www.sba.gov/sites/default/files/March_April_2016_FINAL_508_compliant.pdf 
9 https://www.sba.gov/sites/default/files/Small_business_bulletin_June_2015.pdf; see 

also SBA Frequently Asked Questions, June 2016, (63% of net new jobs for 21 year 
span), https://www.sba.gov/content/small-business-gdp-update-2002-2010  

10 https://www.sba.gov/sites/default/files/advocacy/SB-FAQ-2016_WEB.pdf 
11 https://www.businessroundtable.org/archive/resources/mutual-benefits-shared-
growth-small-and-large-companies-working-togeth  
12 http://news.gallup.com/businessjournal/160109/large-corporations-spur-
smallbusiness-growth.aspx 
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are more flexible in providing innovative products and services to meet corporate 

needs and quicker in delivering services locally, reducing costs. Id. Their knowledge 

of local markets can be extremely valuable for corporations trying to enter markets. 

Id. 

 Independent contractors enhance small business success. Specializations such 

as product design, advertising, accounting and information technology are being 

contracted out. Cohen & Eimicke, supra�����0�D�Q�\���R�I���$�P�H�U�L�F�D�¶�V���O�D�U�J�H�V�W�����P�R�V�W-

successful companies started out quite small, for one, the legendary growth from tiny 

start-up to multibillion dollar businesses in the tech industry. Many innovative firms 

grow, often quite quickly. Business Roundtable, supra. Greater use of independent 

contracting is evident among companies that have carried out process or production 

innovations. See Cohen & Eimicke, supra, at 12. New organizational forms, 

including networks and strategic alliances are likely to increase opportunities for 

organizations to contract with other businesses. Id. 

B. �7�K�H���'�L�V�W�U�L�F�W���&�R�X�U�W�¶�V���D�S�S�U�R�D�F�K���W�R���D�J�H�Q�F�\���O�L�D�E�L�O�L�W�\���W�K�U�H�D�W�H�Q�V���W�R 
undermine the economic benefits of independent contracting. 

 In this context, using agency principles to impose vicarious liability on one 

business for actions of another independent business threatens great harm. The 

�&�R�X�U�W�¶�V��approach to agency law risks drastically diminishing incentives to use third- 

party contractors or to outsource, reducing the opportunity for small businesses to 

provide services to a large business, and jobs available through small businesses.  
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 Such expansion of agency law puts big business in greater control of smaller 

businesses. To manage risks from an overly expansive approach to vicarious 

liability, large companies will be pushed to exercise day-to-day control over the 

manner and means in which smaller business entities provide services, thereby 

reducing the innovation and nimbleness that small businesses contribute to the 

economy. Liability of small businesses who contract with larger independent service 

providers would be inflated without the real leverage to impose and enforce the type 

of monitoring and controls that the District Court decision would require.13  

 In short, contracting to another business for services has many economic 

benefits. Businesses that independently contract to other businesses create millions 

of jobs. Independent contracting allows small businesses to compete with larger 

ones, increasing competition and lowering prices. Altering the balance of agency 

liability, based on the case before the Court, means the law would create serious 

economic disruptions. 

CONCLUSION 

 For these �U�H�D�V�R�Q�V�����W�K�H���'�L�V�W�U�L�F�W���&�R�X�U�W�¶�V���M�X�G�Jment in favor of the Plaintiffs 

should be reversed. 

  

                                           
13 Small businesses rely on independent contractors for services, outsourcing for 
content creation, marketing, IT, etc., including innovative platforms. Lidiya K, 5 
Things to Outsource in Your Business�����/�H�W�¶�V���5�H�D�F�K���6�X�F�F�H�V�V�����-�X�O�\������������������������
https://letsreachsuccess.com/2016/07/16/things-outsource-business/ 
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��

�&�$�6�(���1�2���������$�����������������������%��
�'�(�3�7�����1�2���������;�,��
��
�9�2�/�8�0�(�������2�)���$�3�3�(�1�'�,�;���7�2��
�7�+�(���5�(�3�2�5�7���2�)���7�+�(���6�3�(�&�,�$�/��
�/�,�7�,�*�$�7�,�2�1���&�2�0�0�,�7�7�(�(���2�)��
�'�,�6�+���1�(�7�:�2�5�.���&�2�5�3�2�5�$�7�,�2�1��
��
��

�'�,�6�+�� �1�(�7�:�2�5�.�� �&�2�5�3�2�5�$�7�,�2�1���� �D�� �1�H�Y�D�G�D��
�F�R�U�S�R�U�D�W�L�R�Q����

�1�R�P�L�Q�D�O���'�H�I�H�Q�G�D�Q�W����

��

Case Number: A-17-763397-B

Electronically Filed
11/28/2018 4:29 PM
Steven D. Grierson
CLERK OF THE COURT
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�(�[���� �'�D�W�H�� �'�H�V�F�U�L�S�W�L�R�Q�� �3�D�J�H���1�R����

������ �� ���������������������� �(�F�K�R�6�W�D�U�� �6�D�W�H�O�O�L�W�H�� �&�R�U�S�R�U�D�W�L�R�Q�� �5�H�W�D�L�O�H�U��
�$�J�U�H�H�P�H�Q�W���Z�L�W�K���6�D�W�H�O�O�L�W�H���6�\�V�W�H�P�V���1�H�W�Z�R�U�N��

����������

������ �� ���������������������� �(�P�D�L�O���I�U�R�P���5�����:�D�U�J�R���W�R���&�H�Q�W�U�D�O���)�L�O�H���5�H�T�X�H�V�W�����H�W��
�D�O������

����������

������ �� ���������������������� �(�P�D�L�O���I�U�R�P���1�����0�H�\�H�U�V���W�R���%�����1�H�\�O�R�Q�����H�W���D�O������ ����������
�������� �� ���������������������� �(�P�D�L�O���I�U�R�P���3�����:�H�\�I�R�U�W�K���W�R���6�����/�D�U�V�R�Q���H�W���D�O���� ����������
�������� �� ���������������������� �(�F�K�R�6�W�D�U�� �6�D�W�H�O�O�L�W�H�� �&�R�U�S�R�U�D�W�L�R�Q�� �³�'�R���1�R�W���&�D�O�O�´��

�3�R�O�L�F�\��
����������

�������� �� ���������������������� �(�P�D�L�O���I�U�R�P���7�����%�L�Q�Q�V���W�R���-�����+�H�U�Q�D�Q�G�H�]�����H�W���D�O������ ����������
�������� �� ���������������������� �/�H�W�W�H�U���I�U�R�P���0�����'�D�Y�L�G�V�R�Q���W�R���$�����7�H�K�U�D�Q�F�K�L���� ����������
�������� �� ���������������������� �(�P�D�L�O���I�U�R�P���0�����'�D�Y�L�G�V�R�Q���W�R���1�����0�H�\�H�U�V�����H�W���D�O������ ����������
�������� ��

����������������������

�3�H�W�L�W�L�R�Q���I�R�U���$�S�S�U�R�Y�D�O���R�I���$�V�V�X�U�D�Q�F�H���R�I���9�R�O�X�Q�W�D�U�\��
�&�R�P�S�O�L�D�Q�F�H�� �Z�L�W�K�� �,�Q�G�L�D�Q�D�����,�Q�� �U�H�� �(�F�K�R�6�W�D�U��
�6�D�W�H�O�O�L�W�H�� �&�R�U�S�R�U�D�W�L�R�Q�� ���,�Q�G���� �&�L�U���� �&�W���� �$�S�U���� ��������
������������

����������

�������� ��
����������������������

�3�H�W�L�W�L�R�Q���I�R�U���$�S�S�U�R�Y�D�O���R�I���$�V�V�X�U�D�Q�F�H���R�I���9�R�O�X�Q�W�D�U�\��
�&�R�P�S�O�L�D�Q�F�H���Z�L�W�K���0�L�V�V�R�X�U�L�����0�L�V�V�R�X�U�L���Y�����(�F�K�R�6�W�D�U��
�&�R�P�P�F�¶�Q�V���&�R�U�S�������&�D�X�V�H���1�R���������&�9�����������������0�R����
�&�L�U�����&�W������

����������

�������� �� ���������������������� �'�,�6�+�� �1�H�W�Z�R�U�N�� �5�H�W�D�L�O�H�U�� �&�R�Q�W�D�F�W�� �,�Q�I�R�U�P�D�W�L�R�Q��
�)�R�U�P���D�Q�G���(�F�K�R�6�W�D�U���5�H�W�D�L�O�H�U���$�S�S�O�L�F�D�W�L�R�Q��

����������

�������� �� ���������������������� �/�H�W�W�H�U���I�U�R�P���'�����+�D�J�H�Q���W�R���$�����$�K�P�H�G�� ����������
�������� �� ���������������������� �(�P�D�L�O���I�U�R�P���$�����$�K�P�H�G���W�R���0�����0�L�O�O�V�����H�W���D�O������ ����������
�������� �� ���������������������� �(�P�D�L�O���I�U�R�P���'�����0�X�U�S�K�\���W�R���5�����%�D�Q�J�H�U�W�����H�W���D�O������ ����������
�������� �� ���������������������� �/�H�W�W�H�U���I�U�R�P���5�����6�Z�D�Q�E�H�U�J���W�R���'�L�V�K���1�H�W�Z�R�U�N���� ����������
�������� �� ���������������������� �(�P�D�L�O���I�U�R�P���$�����$�K�P�H�G���W�R���0�����0�L�O�O�V�����H�W���D�O������ ����������
�������� �� ���������������������� �/�H�W�W�H�U���I�U�R�P���'�����6�W�H�H�O�H���W�R���5�����6�Z�D�Q�E�H�U�J���� ����������
�������� �� ���������������������� �(�P�D�L�O���I�U�R�P���-�����6�S�U�H�L�W�]�H�U���W�R���$�����$�K�P�H�G�����H�W���D�O������ ����������
�������� �� �� �,�Q�W�H�Q�W�L�R�Q�D�O�O�\���R�P�L�W�W�H�G�� ����������

�'�$�7�(�'���W�K�L�V�������W�K���G�D�\���R�I���1�R�Y�H�P�E�H�U��������������
��
��
��

�%�\���B�B���V�����5�R�E�H�U�W���-�����&�D�V�V�L�W�\�B�B�B�B�B�B�B�B�B�B�B�B��
�-�����6�W�H�S�K�H�Q���3�H�H�N�����(�V�T������������������
�5�R�E�H�U�W���-�����&�D�V�V�L�W�\�����(�V�T������������������
�+�2�/�/�$�1�'���	 ���+�$�5�7���/�/�3��
�����������+�L�O�O�Z�R�R�G���'�U�L�Y�H�������Q�G���)�O�R�R�U��
�/�D�V���9�H�J�D�V�����1�H�Y�D�G�D����������������������
��
�&�����%�D�U�U���)�O�L�Q�Q�����$�G�P�L�W�W�H�G���S�U�R���K�D�F���Y�L�F�H����
�(�P�L�O�\���9�����%�X�U�W�R�Q�����$�G�P�L�W�W�H�G���S�U�R���K�D�F���Y�L�F�H����
�<�2�8�1�*���&�2�1�$�:�$�<���6�7�$�5�*�$�7�7���	 ���7�$�<�/�2�5�����/�/�3��
�5�R�G�Q�H�\���6�T�X�D�U�H���������������1�R�U�W�K���.�L�Q�J���6�W�U�H�H�W��
�:�L�O�P�L�Q�J�W�R�Q�����'�(��������������
��
�$�W�W�R�U�Q�H�\�V���I�R�U���W�K�H���6�S�H�F�L�D�O���/�L�W�L�J�D�W�L�R�Q���&�R�P�P�L�W�W�H�H���R�I��
�1�R�P�L�Q�D�O���'�H�I�H�Q�G�D�Q�W���'�,�6�+���1�H�W�Z�R�U�N���&�R�U�S�R�U�D�W�L�R�Q����

TX 102-005575

JA006313
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�&�(�5�7�,�)�,�&�$�7�(���2�)���6�(�5�9�,�&�(��

�� �,���K�H�U�H�E�\���F�H�U�W�L�I�\���W�K�D�W���R�Q���W�K�H�������W�K���G�D�\���R�I���1�R�Y�H�P�E�H�U���������������D���W�U�X�H���D�Q�G���F�R�U�U�H�F�W���F�R�S�\���R�I���W�K�H��

�I�R�U�H�J�R�L�Q�J���9�2�/�8�0�(�� ���� �2�)�� �$�3�3�(�1�'�,�;�� �7�2�� �7�+�(�� �5�(�3�2�5�7�� �2�)�� �7�+�(�� �6�3�(�&�,�$�/��

�/�,�7�,�*�$�7�,�2�1�� �&�2�0�0�,�7�7�(�(�� �2�)�� �'�,�6�+�� �1�(�7�:�2�5�.�� �&�2�5�3�2�5�$�7�,�2�1�� �Z�D�V�� �V�H�U�Y�H�G�� �E�\��

�W�K�H���I�R�O�O�R�Z�L�Q�J���P�H�W�K�R�G���V������

��
�_ �����(�O�H�F�W�U�R�Q�L�F���� �� �E�\�� �V�X�E�P�L�W�W�L�Q�J�� �H�O�H�F�W�U�R�Q�L�F�D�O�O�\�� �I�R�U�� �I�L�O�L�Q�J�� �D�Q�G���R�U�� �V�H�U�Y�L�F�H�� �Z�L�W�K�� �W�K�H�� �(�L�J�K�W�K��
�-�X�G�L�F�L�D�O�� �'�L�V�W�U�L�F�W���&�R�X�U�W�¶�V�� �H���I�L�O�L�Q�J�� �V�\�V�W�H�P�� �D�Q�G�� �V�H�U�Y�H�G�� �R�Q�� �F�R�X�Q�V�H�O�� �H�O�H�F�W�U�R�Q�L�F�D�O�O�\�� �L�Q�� �D�F�F�R�U�G�D�Q�F�H��
�Z�L�W�K���W�K�H���(���V�H�U�Y�L�F�H���O�L�V�W���W�R���W�K�H���I�R�O�O�R�Z�L�Q�J���H�P�D�L�O���D�G�G�U�H�V�V�H�V����
��
�'�D�Y�L�G���&�����2�¶�0�D�U�D�����(�V�T������
�7�+�(���2�¶�0�$�5�$���/ �$�:���)�,�5�0�����3�&����
���������(�D�V�W���/�L�E�H�U�W�\���6�W�U�H�H�W��
�5�H�Q�R�����1�9��������������
��
�7�U�D�Y�L�V���(�����'�R�Z�Q�V�����,�,�,�����(�V�T����
�%�H�Q�Q�\���&�����*�R�R�G�P�D�Q���,�,�,�����(�V�T����
�(�U�L�N���:�����/�X�H�G�H�N�H�����(�V�T����
�7�L�P�R�W�K�\���=�����/�D�F�R�P�E�����(�V�T����
�5�2�%�%�,�1�6���* �(�/�/�(�5���5�8�'�0�$�1���	 ���' �2�:�' �����/�/�3��
���������:�H�V�W���%�U�R�D�G�Z�D�\�����6�X�L�W�H������������
�6�D�Q���'�L�H�J�R�����&�$������������������������
��
�+�R�Z�D�U�G���6�����6�X�V�V�N�L�Q�G�����(�V�T����
�6�8�*�$�5�0�$�1���	 ���6�8�6�6�.�,�1�'��
���������0�L�U�D�F�O�H���0�L�O�H�����6�X�L�W�H����������
�&�R�U�D�O���*�D�E�O�H�V�����)�/��������������
��
�$�W�W�R�U�Q�H�\�V�� �I�R�U�� �3�O�D�L�Q�W�L�I�I�� �3�O�X�P�E�H�U�V�� �/�R�F�D�O�� �8�Q�L�R�Q��
�1�R�������������3�H�Q�V�L�R�Q���7�U�X�V�W���)�X�Q�G��
��
��

�0�D�U�N���(�����)�H�U�U�D�U�L�R�����(�V�T����
�&�K�U�L�V���0�L�O�W�H�Q�E�H�U�J�H�U�����(�V�T����
�* �5�(�(�1�%�(�5�*���7�5�$�8�5�,�*���/�/�3��
�������������*�U�L�I�I�L�W�K���3�H�D�N���'�U�L�Y�H�����6�W�H����������
�/�D�V���9�H�J�D�V�����1�9��������������
�$�W�W�R�U�Q�H�\�V�� �I�R�U�� �1�R�P�L�Q�D�O�� �'�H�I�H�Q�G�D�Q�W�V�� �'�,�6�+��
�1�H�W�Z�R�U�N���&�R�U�S�R�U�D�W�L�R�Q����
��
�-�����5�D�Q�G�D�O�O���-�R�Q�H�V�����(�V�T����
�. �(�0�3�����-�2�1�(�6���	 ���&�2�8�/�7�+�$�5�'�����/�/�3��
�����������+�R�Z�D�U�G���+�X�J�K�H�V���3�N�Z�\���������W�K���)�O�R�R�U��
�/�D�V���9�H�J�D�V�����1�9��������������
��
�%�U�L�D�Q���7�����)�U�D�Z�O�H�\�����(�V�T������
�0�D�\�D���.�U�X�J�P�D�Q�����(�V�T������
�<�H�Y�J�H�Q�L�\���=�L�O�E�H�U�P�D�Q�����(�V�T����
�6�8�/�/�,�9�$�1���	 ���&�5�2�0�:�(�/�/�� �/�/�3��
���������%�U�R�D�G���6�W�U�H�H�W��
�1�H�Z���<�R�U�N�����1�<��������������
��
�$�W�W�R�U�Q�H�\�V���I�R�U���'�H�I�H�Q�G�D�Q�W�V��
��

�� ��

�� �� �� �� �� �� �%�\�����B�B���V�����9�D�O�H�U�L�H���/�D�U�V�H�Q�B�B�B�B�B�B�B�B�B�B�B�B�B�B��
�� �� �� �� �� �� ���������������$�Q���(�P�S�O�R�\�H�H���R�I���+�R�O�O�D�Q�G���	���+�D�U�W�����/�/�3��
��

��
��
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EXHIBIT 97 
 
 
 
 
 

EXHIBIT 97

005180

TX 102-005577

JA006315



005181

TX 102-005578

JA006316



005182

TX 102-005579

JA006317



005183

TX 102-005580

JA006318

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005184

TX 102-005581

JA006319

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005185

TX 102-005582

JA006320

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005186

TX 102-005583

JA006321

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005187

TX 102-005584

JA006322

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005188

TX 102-005585

JA006323

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005189

TX 102-005586

JA006324

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005190

TX 102-005587

JA006325

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005191

TX 102-005588

JA006326



005192

TX 102-005589

JA006327

krick
Sticky Note
None set by krick

krick
Sticky Note
MigrationNone set by krick

krick
Sticky Note
Unmarked set by krick



005193

TX 102-005590

JA006328



005194

TX 102-005591

JA006329



005195

TX 102-005592

JA006330



005196

TX 102-005593

JA006331



005197

TX 102-005594

JA006332



005198

TX 102-005595

JA006333



005199

TX 102-005596

JA006334



005200

TX 102-005597

JA006335



EXHIBIT 98 
 
 
 
 
 

EXHIBIT 98

005201

TX 102-005598

JA006336
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005202

TX 102-005599

JA006337



005203

TX 102-005600

JA006338



005204

TX 102-005601

JA006339



EXHIBIT 99 
 
 
 
 
 

EXHIBIT 99

005205

TX 102-005602

JA006340



005206

TX 102-005603

JA006341



005207

TX 102-005604

JA006342



005208

TX 102-005605

JA006343



EXHIBIT 100 
 
 
 
 
 

EXHIBIT 100

005209

TX 102-005606

JA006344



005210

TX 102-005607

JA006345



005211

TX 102-005608

JA006346



EXHIBIT 101 
 
 
 
 
 

EXHIBIT 101

005212

TX 102-005609

JA006347



005213

TX 102-005610

JA006348



005214

TX 102-005611

JA006349



005215

TX 102-005612

JA006350



005216

TX 102-005613

JA006351



EXHIBIT 102 
 
 
 
 
 

EXHIBIT 102

005217

TX 102-005614

JA006352



005218

TX 102-005615

JA006353



005219

TX 102-005616

JA006354



EXHIBIT 103 
 
 
 
 
 

EXHIBIT 103

005220

TX 102-005617

JA006355



005221

TX 102-005618

JA006356



EXHIBIT 104 
 
 
 
 
 

EXHIBIT 104

005222

TX 102-005619

JA006357



005223

TX 102-005620

JA006358



005224

TX 102-005621

JA006359



005225

TX 102-005622

JA006360



005226

TX 102-005623

JA006361
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EXHIBIT 105 
 
 
 
 
 

EXHIBIT 105

005227

TX 102-005624

JA006362



005228

TX 102-005625

JA006363



005229

TX 102-005626

JA006364



005230

TX 102-005627

JA006365



005231

TX 102-005628

JA006366



005232

TX 102-005629

JA006367



005233

TX 102-005630

JA006368



005234

TX 102-005631

JA006369



005235

TX 102-005632

JA006370



005236

TX 102-005633

JA006371



005237

TX 102-005634

JA006372



TX 102-005635



TX 102-005636Docket 81704   Document 2021-09000



TX 102-005637



TX 102-005638



EXHIBIT 106 
 
 
 
 
 

EXHIBIT 106

TX 102-005639



TX 102-005640



TX 102-005641



TX 102-005642



TX 102-005643



TX 102-005644



TX 102-005645



TX 102-005646



TX 102-005647



TX 102-005648Docket 81704   Document 2021-09000



TX 102-005649



TX 102-005650



EXHIBIT 107 
 
 
 
 
 

EXHIBIT 107

TX 102-005651



TX 102-005652



TX 102-005653



TX 102-005654



TX 102-005655



TX 102-005656



TX 102-005657



EXHIBIT 108 
 
 
 
 
 

EXHIBIT 108

TX 102-005658



TX 102-005659



TX 102-005660



TX 102-005661



EXHIBIT 109 
 
 
 
 
 

EXHIBIT 109

TX 102-005662



TX 102-005663



TX 102-005664



TX 102-005665



EXHIBIT 110 
 
 
 
 
 

EXHIBIT 110

TX 102-005666



TX 102-005667



TX 102-005668



EXHIBIT 111 
 
 
 
 
 

EXHIBIT 111

TX 102-005669



TX 102-005670



TX 102-005671



TX 102-005672




