
- 1 - 
4838-7281-5074.v1 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

PLUMBERS LOCAL UNION NO. 519 
PENSION TRUST FUND; AND CITY OF 
STERLING HEIGHTS POLICE AND FIRE 
RETIREMENT SYSTEM, DERIVATIVELY 
ON BEHALF OF NOMINAL DEFENDANT 
DISH NETWORK CORPORATION,  
 
                                                 Appellants,  
vs. 
 
CHARLES W. ERGEN; JAMES DEFRANCO; 
CANTEY M. ERGEN; STEVEN R. 
GOODBARN; DAVID K. MOSKOWITZ; TOM 
A. ORTOLF; CARL E. VOGEL; GEORGE R. 
BROKAW; JOSEPH P. CLAYTON; GARY S. 
HOWARD; DISH NETWORK 
CORPORATION, A NEVADA 
CORPORATION; AND SPECIAL 
LITIGATION COMMITTEE OF DISH 
NETWORK CORPORATION,  
 
                                                 Respondents. 

 
 
 
 
 
Supreme Court No. 81704 
 
District Court No.  
A-17-763397-B 
 
 
 
 
 
 
 
 
 
 
 

 
JOINT APPENDIX 

Vol. 32 of 85 
[JA007221-JA007440] 

 
 
Eric D. Hone (NV Bar No. 8499) 
Joel Z. Schwarz (NV Bar No. 9181) 
H1 LAW GROUP 
701 N. Green Valley Pkwy., Suite 200 
Henderson, Nevada 89074 
Tel: (702) 608-3720 
 
Liaison Counsel for Appellants  

J. Stephen Peek 
Robert J. Cassity 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Tel: (702) 669-4600 
 
Attorneys for the Special Litigation 
Committee of Nominal Defendant 
DISH Network Corporation 

  
  

[Additional counsel appear on next page.] 
 

Electronically Filed
Mar 29 2021 05:05 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 81704   Document 2021-09023



- 2 - 
4838-7281-5074.v1 

 
Randall J. Baron (Pro Hac Vice) 
Benny C. Goodman III (Pro Hac Vice) 
Erik W. Luedeke (Pro Hac Vice) 
ROBBINS GELLER RUDMAN & 
DOWD LLP 
655 West Broadway, Suite 1900 
San Diego, CA 92101-8498 
Tel: (619) 231-1058 
 
Lead Counsel for Appellants 

C. Barr Flinn 
Emily V. Burton 
YOUNG CONAWAY STARGATT 
   & TAYLOR, LLP 
Rodney Square 
1000 North King Street 
Wilmington, DE 19801 
Tel: (302) 571-6600 
 
Attorneys for the Special Litigation 
Committee of Nominal Defendant 
DISH Network Corporation 

 
  



- 3 - 
4838-7281-5074.v1 

TABLE OF CONTENTS FOR VOLUME 321 

Document Vol. Page No. Date 

Report of the Special Litigation Committee of 
DISH Network Corporation and Appendices 
of Exhibits Thereto (Exs. 1-792; Appx. Vols. 
1-50) 

Evidentiary Hearing SLC Exhibit 1022 

4-73 JA000739-
JA016874 

11/27/18 

 

                                                 
1 Volumes 2-85 of the Joint Appendix include only a per-volume table of contents.  
Volume 1 of the Joint Appendix includes a full table of contents incorporating all 
documents in Volumes 1-85.  
2 The Evidentiary Hearing Exhibits were filed with the District Court on July 6, 
2020. 



EXHIBIT 236 
 
 
 
 
 

EXHIBIT 236

006072

TX 102-006483

JA007221



006073

TX 102-006484

JA007222

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006074

TX 102-006485

JA007223

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006075

TX 102-006486

JA007224

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006076

TX 102-006487

JA007225

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006077

TX 102-006488

JA007226

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006078

TX 102-006489

JA007227

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006079

TX 102-006490

JA007228

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006080

TX 102-006491

JA007229

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006081

TX 102-006492

JA007230

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006082

TX 102-006493

JA007231

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006083

TX 102-006494

JA007232

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006084

TX 102-006495

JA007233

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006085

TX 102-006496

JA007234

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006086

TX 102-006497

JA007235

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006087

TX 102-006498

JA007236

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006088

TX 102-006499

JA007237

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006089

TX 102-006500

JA007238

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006090

TX 102-006501

JA007239

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006091

TX 102-006502

JA007240

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006092

TX 102-006503

JA007241

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006093

TX 102-006504

JA007242

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006094

TX 102-006505

JA007243

Docket 81704   Document 2021-09023

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006095

TX 102-006506

JA007244

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006096

TX 102-006507

JA007245

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006097

TX 102-006508

JA007246

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006098

TX 102-006509

JA007247

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006099

TX 102-006510

JA007248

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006100

TX 102-006511

JA007249

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006101

TX 102-006512

JA007250

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006102

TX 102-006513

JA007251

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006103

TX 102-006514

JA007252

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006104

TX 102-006515

JA007253

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006105

TX 102-006516

JA007254

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006106

TX 102-006517

JA007255

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006107

TX 102-006518

JA007256

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006108

TX 102-006519

JA007257

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006109

TX 102-006520

JA007258

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006110

TX 102-006521

JA007259

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



006111

TX 102-006522

JA007260



EXHIBIT 237 
 
 
 
 
 

EXHIBIT 237

006112

TX 102-006523

JA007261



Dish Network - Transcripts

Werner, Bruce Marcel

3/10/2011

Condensed Transcript

Prepared by:

Jessica Klarfeld
Kelley, Drye & Warren, LLP

Friday, February 13, 2015

006113

TX 102-006524

JA007262



Page 1
1    IN THE UNITED STATES DISTRICT COURT FOR THE CENTRAL DISTRICT OF

ILLINOIS
2    SPRINGFIELD DIVISION
3    Civil Action No. 3:09-CV-03073-MPM-BGC

________________________________________________________
4     DEPOSITION OF BRUCE MARCEL WERNER
5    March 10, 2011 ____________________________________________________

_______
6     UNITED STATES OF AMERICA and the
7    STATES OF CALIFORNIA, ILLINOIS, NORTH CAROLINA, and OHIO,
8     Plaintiffs,
9     v.

10     DISH NETWORK, L.L.C.,
11     Defendant.
12    ___________________________________________________________
13                       A P P E A R A N C E S
14     For the Plaintiffs:    LISA K. HSIAO, ESQ.
15                           U.S. Department of Justice

450 Fifth Street, NW
16                           Sixth Floor S

Washington, D.C.  20001
17     For the Defendant:     LAURI A. MAZZUCHETTI, ESQ.
18                           Kelley Drye & Warren, LLP

200 Kimball Drive
19                           Parsippany, New Jersey  07054
20                           ALYSA HUTNIK, ESQ.

Kelley Drye & Warren, LLP
21                           3050 K Street, NW

Suite 400
22                           Washington, D.C.  20007
23    Also Present:          Brett J. Kitei, Esq.

Kimberly Berridge
24
25

Page 2
1               Deposition of BRUCE MARCEL WERNER, the Witness

2    herein, called by the Plaintiffs in the above-entitled

3    matter on Thursday, the 10th of March, 2011, commencing at

4    the hour of 8:03 a.m., at 3131 South Vaughn Way,

5    Suite 224, Aurora, Colorado, before Amanda L. Maze,

6    Registered Merit Reporter, Certified Realtime Reporter,

7    and Notary Public within and for the State of Colorado,

8    said deposition being taken pursuant to Notice and the

9    Federal Rules of Civil Procedure.

10    ___________________________________________________________

11                            I N D E X

12                                               Page Number

13    Examination by Ms. Hsiao                             5

14                         E X H I B I T S

15    Exhibit Number                       Initial Reference

16       259   OOB Request, 1/23/06, Dish-00002322        50

through -2323

17        260   State of Vermont Subpoena and              62

18             Responsive Documents, Dish5-0000033755          through

-33821

19        261   E-mail chain among B. Werner,              67

20             L. Vallejos, B. Jackson, 6/29/06,

Dish2-0000036847 through -36850

21        262   E-mail chain among B. Werner, R. Musso,    70

22             B. Neylon, F. Smith, 11/7/06 through          11/8/06,

Dish5-0000016058 through

23             -16060

24       263   E-mail chain among B. Werner, R. Musso,    76          R.

Garrow, 4/25/08 through 4/2

25             Dish-00007961
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1                   E X H I B I T S (Continued)
2    Exhibit Number                       Initial Reference
3       264   E-mail chain among B. Werner, R. Musso,    82          M.

Metzger, B. Peckham, B. Van
4             C. Gordon, 7/14/08, Dish-00007610          through -7615
5        265   E-mail chain among B. Werner, R. Musso,    91
6             J. Frank, J. Blum, E. Pastorius,          8/14/08 through

8/15/08, Dish-00006410
7             through -6411
8       266   E-mail chain among B. Werner, R. Musso,    97          B.

Van Emst, 9/2/08, Dish-00007
9             through -7810

10       267   E-mail, S. McElroy to B. Werner,          105          R.
Musso, B. Eichhorn, C. Voor

11             9/4/08, Dish-00007910 through -7911
12       268   E-mail, R. Musso to Distributors,         111

9/5/08, with Response from C.
13             9/9/08, Dish-00006629 through -6630
14       269   E-mail chain among B. Van Emst,           120          R.

Musso, B. Werner, T. Stingl
15             B. Peckham, 9/8/08 through 9/16/08,          Dish-00007719

through -7723
16        270   E-mail, R. Musso to B. Van Emst,          130
17             9/16/08, forwarding Audit Department          Overview,

Dish-00007714
18        271   PowerPoint by B. Werner re: Retail        142
19             Services Risk Management, 11/7/08,          Dish-00006172

through -6179
20        272   E-mail, B. Nelson to many, 12/19/08,      146
21             Dish-00007974 through -7975
22       273   E-mail, K. Gonzales to many, 11/25/08,    147

Dish5-0000037828 through -3782
23        274   Executive Summary of Apex Satellite,      155
24             3/6/09, Dish2-000000415 through -416
25

Page 4
1                   E X H I B I T S (Continued)
2    Exhibit Number                       Initial Reference
3       275   E-mail chain among R. Musso, B. Werner,   158          M.

Garitone, 3/5/09 through 3/1
4             Dish-00006127 through -6130
5       276   E-mail chain among A. Kucera,             162          B.

Werner, D. Mason, B. Van Ems
6             3/11/09, Dish-00006170
7       277   E-mail chain among R. Musso, B. Werner,   165          B.

Van Emst, K. Schmelz, R. Bri
8             3/24/09 through 3/25/09,          Dish5-0000000054 through

-57
9        278   OE Risk Management Presentation by        170

10             C. Voorhies, R. Musso, C. Taber,          Dish2-0000001132
through -1162

11        279   E-mail, B. Werner to L. Vallejos,         172
12             R. Hernandez, 8/7/09, Dish3-0000000497
13       280   E-mail chain among B. Werner,             175          L.

Vallejos, R. Hernandez, C.
14             1/26/10, Dish5-0000047110 through          -47113
15        281   E-mail, R. Hernandez to many, 3/5/10,     181
16             Dish5-0000046512
17       282   E-mail chain between B. Werner and        183          K.

Reese, 5/19/10, Dish2-00000
18        283   E-mail, B. Werner to R. Musso, 6/22/10,   190
19             Dish2-0000038630
20
21
22
23
24
25
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Page 5

1            (Mr. Kitei and Ms. Hutnik were not present at
2 the commencement of the deposition.)
3                   P R O C E E D I N G S
4                    BRUCE MARCEL WERNER,
5 the Witness herein, having been first duly sworn, was
6 examined and testified on his oath as follows:
7                        EXAMINATION
8 BY MS. HSIAO:
9       Q    Good morning, Mr. Werner.

10       A    Good morning.
11       Q    My name is Lisa Hsiao.  I'm the attorney for
12 the United States in this case, or one of the attorneys.
13 And I'll be taking your deposition today.  And I am here
14 on behalf of not only the United States but also the
15 States of California, Illinois, North Carolina, and Ohio,
16 who are other plaintiffs in the litigation against Dish
17 Network.
18            Have you had your deposition taken before?
19       A    Yes, ma'am.
20       Q    How many times?
21       A    Once.
22       Q    Okay.  When was that?
23       A    Three years ago.
24       Q    Do you remember what case it was in?
25       A    Yes.

Page 6

1       Q    What case?

2       A    It was in a matter of one of our retailers,

3 Quad City Satellite in a matter regarding a -- an

4 arbitration matter that was pending.

5       Q    Okay.  Was it involving the TCPA or do-not-call

6 issues?

7       A    No.  Absolutely not.  It had to do with fraud

8 allegations.

9       Q    Okay.  So you've done this before, but just to

10 refresh your memory about the process, everything that you

11 and I say will be taken down by the court reporter.  And

12 because of that, it's important for both of us to speak

13 instead of nod, for example, so that she can reflect it on

14 the record.

15            It's important for us to try not to talk over

16 each other.  You know, sometimes I might ask you a

17 question and you'll know the answer and maybe answer

18 before I finish the question.  And while it's nice to be

19 conversational, it makes it difficult to read the record.

20 And, also, your attorney may need to interpose an

21 objection after the question, and so the record gets a

22 little mixed up.  And I sometimes pause in the middle of

23 my question, so if you want to wait for the question to be

24 done, that would be helpful.

25            (Mr. Kitei and Ms. Hutnik entered the room.)

Page 7

1       Q    (By Ms. Hsiao)  We can take a breaks (sic)

2 whenever you need to.  If you need to consult with your

3 attorney -- the only thing I ask about breaks and

4 consulting with your lawyer is if we are in the middle

5 of a line of questioning, that we finish the question

6 or the line of questioning before we take the break

7 just so that we don't lose the flow.

8            From time to time, your lawyer will object.

9 And in most circumstances, you'll be able to answer the

10 question despite the objection.  She's making it for the

11 record.  There may be times when she instructs you not to

12 answer on the grounds of privilege with attorney-client

13 privilege.  In that case, you will need to make a

14 determination whether you're going to comply with the

15 request of your lawyer.

16            If I'm not clear, which I may not be because

17 this is my third day in a row of doing this, please feel

18 free to ask me to clarify if you don't understand a

19 question or you feel it's ambiguous in any way.  And I

20 will do my best to clarify it.  So do you have any

21 questions before we get started?

22       A    No.  Thank you.

23            MS. MAZZUCHETTI:  And, Lisa, just for the

24 record so I don't interrupt your questioning, I just want

25 to designate the transcript as confidential, and we'll

Page 8

1 dedesignate within 30 days.

2       Q    (By Ms. Hsiao)  So for the record, could you

3 please state and spell your full name.

4       A    My name is Bruce Marcel Werner, Bruce spelled

5 B-R-U-C-E, Marcel, M-A-R-C-E-L, and Werner, W-E-R-N-E-R.

6       Q    And could you provide your home and work

7 addresses and phone numbers, please.

8       A    Yes.  My home address is 2719 South Washington

9 Street, Englewood, Colorado 80113.  And my work address is

10 9601 South Meridian Boulevard, also in Englewood.  I don't

11 know the zip.

12       Q    That's okay.  And your phone numbers?

13       A    I don't have a home phone number but a cell

14 number, 303.658.0522.  My work number, 720.514.5745.

15       Q    Okay.  Can you tell me about your educational

16 background starting with any college.

17       A    I have a graduate -- undergraduate degree came

18 from the University of Colorado in Boulder.

19       Q    And then after that, any graduate work or other

20 training?

21       A    Not -- well, yeah, I had some additional

22 training in -- in Cable TV Institute -- or cable TV

23 background and some undergraduate -- or some postgraduate

24 work with the University of Denver in Denver in

25 telecommunications.
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Page 9

1       Q    Okay.  So this Cable TV work or training that

2 you had, what was that?

3       A    I took some courses with the National Cable TV

4 Institute in -- would have been early '90s just to

5 understand industry technology, that sort of thing.

6       Q    Okay.  And then the postgraduate work, what

7 was -- what was that involving?

8       A    Again, it was -- it was at the University of

9 Denver.  It was the -- the degree program is in

10 telecommunications.  Understanding, again, technology

11 around what our business currently is.

12       Q    And when did you graduate from University of

13 Colorado?

14       A    In 1981.

15       Q    And what was your degree in?

16       A    It was in business.

17       Q    So after you graduated, did you start working?

18       A    Yes, ma'am.

19       Q    And what did you start to do at that time?

20       A    The first job I ever had I was still doing it

21 through college.  I worked for RadioShack.  I was a store

22 manager and did that for a number of years after

23 graduating.

24       Q    Okay.  And then after RadioShack, where did you

25 work then?

Page 10

1       A    I went to work for American Express -- IDS

2 American Express, which was a financial planning

3 investment business.

4       Q    What position did you have at American Express?

5       A    I was a -- I was a registered representative is

6 what it was.  My -- my job was identifying clients and

7 appropriately sell them positions in investment products.

8       Q    So what years did you work for American

9 Express?

10       A    Between, like, '85 and '88 about.

11       Q    Okay.  So in '88 --

12       A    Mid-'80s.

13       Q    '88 or thereabouts.  Where did you go next?

14       A    I owned two small businesses simultaneously.  I

15 joined a partner -- a friend of mine, and we -- I joined

16 him as a partner in a company called Communications

17 Products and Services.  He had a business which was

18 focused on selling construction materials to cable TV

19 contractors and companies across the U.S.

20            And we bought a second company together,

21 Superior Fabricated Products, and we did a turnaround on

22 that company and sold it back to the original owners.

23 That business was -- fabricated plastic items.  It was

24 welding of plastic for specific industrial applications.

25       Q    Okay.  So not specifically related to

Page 11

1 telecommunications --

2       A    No.

3       Q    -- or cable TV?

4       A    No, it was not.

5       Q    So how long did you -- and I don't know whether

6 you still do.  But how long did you work with these two

7 small businesses that you owned?

8       A    Superior Fabricated Products was turned over a

9 year and a half or so after, so it would have been late

10 '89-ish.  We sold it back to the original owners, and I

11 left Communications Products and Services in '91-ish.

12       Q    Okay.  Where did you go next?

13       A    I went to work for PrimeStar by TCI.  PrimeStar

14 by TCI was an early entrance into this business of DBS

15 satellite broadcasting to a small satellite dish.

16       Q    Was it a provider of satellite services?

17       A    Yes, ma'am.

18       Q    And what did you do for PrimeStar?

19       A    I had a couple different positions.  I was a

20 sales team manager and ultimately a customer satisfaction

21 manager, I think was my title.

22       Q    Okay.  How long did you work for PrimeStar?

23       A    Four years.

24       Q    Okay.  So --

25       A    '95/'96.  Somewhere in there.

Page 12

1       Q    '95/'96.

2            Where did you go then?

3       A    I had -- I left and went to -- I went to a

4 company called -- I have to think of the order here for a

5 second.  Teletech was doing a project with GTE

6 Communications.  They were a local service provider,

7 provided local and long-distance service as a reseller in

8 Arizona and New Mexico.

9            And my job there was an activation supervisor.

10 I was responsible for provisioning work orders for new and

11 changes in service for their clients in Arizona and New

12 Mexico.

13       Q    And how long were you with Teletech/GTE?

14       A    A year.  Just a year.

15       Q    Okay.  So where did you go after that?

16       A    I went to work for a company called OnePoint

17 Communications.

18       Q    And what does OnePoint Communications do?

19       A    OnePoint Communications was a -- at the time --

20 and I have to go back.  I've got these two backwards.

21 Teletech Communications -- Teletech had a project with GTE

22 Communications, and the -- they sold local/long-distance

23 service in Washington and Oregon as a reseller of USWest

24 service.

25            OnePoint Communicationsout of Washington, D.C.,
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1 at the time were a -- was a provisions services in New
2 Mexico and Arizona, again, as a local reseller of -- of --
3 of USWest service in those markets down there.
4       Q    So also local and long-distance service?
5       A    Yes, ma'am.
6       Q    And I think you answered this, but what was
7 your position at One Point?
8       A    I was an activation supervisor.  I believe my
9 job title at GTE Communications was not activation

10 supervisor but I was a -- I was a -- I was just a sales
11 manager, I think is what it is.  It was a manager -- I
12 think it was a sales manager.  We were selling business
13 services, reselling business services.
14       Q    So in both of those positions, did you interact
15 directly with customers?
16       A    Yes, ma'am.
17       Q    Okay.  So how long were you with OnePoint
18 Communications?
19       A    For about a year.
20       Q    Okay.  And where did you go after that?
21       A    I ended up going to -- I went to work for
22 U.S. Bank in I want to say '99.
23       Q    And what was your job at U.S. Bank?
24       A    I held two positions over a four-year period.
25 I was -- I managed -- I worked in bank card fraud

Page 14

1 operations.  Supervisor was my title, and I managed a
2 group of people that took both initial reports of fraud
3 from consumers if they -- in case you identified fraud on
4 a credit card statement you got.
5            We would take initial reports of fraud from
6 consumers.  And then we would -- from the report of the
7 fraud to charge-off, I was responsible for managing the --
8 a portfolio, really, of fraud receivables that was
9 probably somewhere 40 or $50 million a year worth of

10 fraud.
11       Q    And you did this for four years?
12       A    Yes, ma'am.
13       Q    Okay.  After U.S. Bank, what was your next job?
14       A    My next job was with Dish Network.
15       Q    Okay.  So that was in 2003?
16       A    2004.
17       Q    2004.
18       A    Right.
19       Q    And what was the position at Dish that you took
20 at that time?
21       A    I was the general manager of risk -- risk and
22 audit in retail services.
23       Q    When you took the job at Dish, who did you
24 report to at that time?
25       A    My first -- my first manager was Nick Meyers.

Page 15

1       Q    Did anybody report to you when you started as

2 general manager?

3       A    Yes, ma'am.

4       Q    And who reported to you?

5       A    There were a total of -- I had five employees.

6 One was a manager, Denise Anderson.  And Lisa Vallejos,

7 Rod Dufault, and two other employees.  I don't recall

8 their names.

9       Q    Now, you said one was a manager.  That was

10 Denise?

11       A    Yes, ma'am.

12       Q    So how did that work?  You were general

13 manager.  And then was there another manager underneath

14 you?

15       A    Ms. Anderson was -- was a team lead/team

16 manager.

17       Q    Were there other employees in the risk and

18 audit retail services department that were below the five

19 people that you mentioned that reported to you?

20       A    No.

21       Q    So that was the whole department?

22       A    That was the whole department.  Yeah.

23       Q    Okay.  What does -- or in 2004 when you

24 started, what did the risk and audit retail services

25 division do?

Page 16

1       A    Our job was and remains to identify and

2 mitigate risks that are associated with new customer

3 activations, incentive payments we make to retailers, all

4 based on a body of business rules.

5       Q    So you're still today in the risk and audit

6 retail services division?

7       A    Yes, ma'am.

8       Q    And as general manager of that division, can

9 you generally describe for me what your responsibilities

10 were.

11       A    Again, is to identify processes where which --

12 by which we can identify risks to Dish Network based on

13 these incentives either through reporting or interview

14 processes or responding to complaints, both on a -- I

15 think that's good enough.  Yeah.

16       Q    And when you say "risks," what do you mean by

17 that, risks to Dish Network?

18       A    Risks that would include inappropriately paid

19 incentive payments, compliance issues that might end up

20 impacting our relationship with consumers.  Those kinds of

21 things.  All a part of the sales process.

22       Q    Now, you mentioned a couple of times incentive

23 payments to retailers.  What do you mean by that?  What

24 are incentive payments to retailers?

25       A    Incentive payments are the payments we make for
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1 retailers for what they do for Dish Network.  They install
2 a Dish Network service; we pay for the installation.  We
3 reimburse the retailer for equipment payments, for
4 equipment.  It's a -- it's the payments we make to a
5 retailer.
6       Q    So when you say "incentive payments," I mean,
7 what part of those payments constitute incentives?
8            MS. MAZZUCHETTI:  Objection to form.
9            THE WITNESS:  The incentives -- well, there's a

10 variety of different incentives that we pay.  Again,
11 primary incentives for installation.  We do -- we pay
12 incentives for retention of retailers.  We pay retailers
13 for -- we reimburse them for advertising for co-op
14 advertising.  We pay for a variety of different things
15 that are associated with installation, including
16 equipment.
17       Q    (By Ms. Hsiao)  Okay.  Now, retention -- you
18 said "retention of retailers."  Did you mean retention
19 of customers?
20       A    Customer retention.  Yeah.
21       Q    So -- do you pay also incentive payments for
22 retailer activations of customers?
23       A    I'm sorry?
24       Q    Well, when a retailer signs up a new customer,
25 do they receive an incentive payment for that?

Page 18

1       A    Yes, ma'am.  That -- yes, ma'am.

2       Q    I used the word "activation," but I don't know

3 if that's the right term that you use.

4       A    It probably is, yeah.

5       Q    So retention of customers.

6            Can you describe the -- is there a structure

7 for incentive payments that a retailer receives for

8 retaining customers?

9       A    Yes, ma'am.

10       Q    What's that structure or the process?

11       A    Based on volume of active subscribers, every

12 month we calculate an incentive that we pay to a retailer

13 for, again, the volume.  The more active subscribers a

14 retailer has, the bigger the incentive.

15       Q    So, I mean, let me see if I understand this.

16 So if you have a small retailer and they sign up, you

17 know, a relatively -- I don't know, 50 customers, is there

18 a point where they would receive an additional payment by

19 retaining, you know, a higher number of customers?  Is

20 that how it works?

21            MS. MAZZUCHETTI:  Objection to form.

22       Q    (By Ms. Hsiao)  I'm just trying to

23 understand the process.

24       A    Yes.  There's a sliding scale, and the more

25 subscribers that a retailer has -- the calculation is new
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1 connects -- I'm sorry, active subscribers less disconnects
2 plus restarts gives you a number of subscribers where a
3 calculation is made based on -- you know, for the first
4 50 you get, like, 75 cents.  For the next hundred
5 subscribers, you get a dollar that's paid out on a monthly
6 basis.
7       Q    And those are retention of existing customers?
8       A    Yes, ma'am.
9       Q    Now, we talked also about bringing in new

10 customers, activations of new customers.  Is there an
11 incentive payment scale for bringing in new customers?
12       A    There's not a sliding scale like there is in
13 retention, but we pay retailers for bringing new
14 subscribers to Dish Network, yes.
15       Q    Okay.  Can you describe to me -- I mean, if
16 there is not a sliding scale, is there a dollar figure
17 that's associated with a certain volume, or how do you
18 figure out how much to pay them?
19            MS. MAZZUCHETTI:  Objection to form.
20            THE WITNESS:  It would be clear to understand
21 that there are different kinds of retailers first so
22 there's different payment types.
23       Q    (By Ms. Hsiao)  Okay.  Well, that would be
24 very helpful.  What are the different kinds of
25 retailers?

Page 20

1       A    There are brick-and-mortar retailers, the

2 full-service retailers.

3       Q    When you say "full service," what does that

4 mean?

5       A    These are the ones that identify new

6 subscribers, and they do the installation; they do

7 service.  They're the -- they're just a full-service

8 retailer.  They attract subscribers, and they do the

9 installation of service too.

10       Q    Okay.  So brick and mortar.  Other kinds?

11       A    We have national accounts.

12       Q    And what are national accounts?

13       A    National accounts are, like, retailers like

14 Best Buy or RadioShack that sell our service through their

15 storefront operations.

16       Q    Are they full service as well?

17       A    No.  Typically -- well, typically they sell

18 their service, and Dish Network fulfills the order for

19 installation.

20       Q    And does Dish maintain the services?  You know,

21 after Dish does the installation, Best Buy doesn't come

22 back and service your account; right?

23       A    No, they do not.

24       Q    So they just sell the initial product and

25 service, and then Dish takes over the rest?
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1       A    Yes.

2            MS. MAZZUCHETTI:  Objection to form.

3       Q    (By Ms. Hsiao)  And with national

4 accounts -- I mean, I know we talked about they make

5 the additional sale.  But does Dish itself service the

6 customer after the initial sale, or does Dish have

7 retailers or vendors or somebody that goes out and does

8 the actual servicing for them?

9       A    Well, it's both.

10       Q    So in some circumstances, Dish employees might

11 do it; in other circumstances, a retailer might do it?

12       A    Not a -- well, not a retailer necessarily but a

13 subcontractor or a regional service provider might do

14 the -- a service call or something like that.  Dish

15 Network also does that.

16       Q    So a subcontractor would be a Dish

17 subcontractor?

18       A    Correct.

19            MS. MAZZUCHETTI:  Objection to form.

20       Q    (By Ms. Hsiao)  And then a regional service

21 provider, would that be an independent company that

22 also is retained by Dish?

23       A    Let's go back just a bit.  Subcontractor is --

24 could be an independent retailer that we categorize as a

25 subcontractor that does some fulfillment work.  The

Page 22

1 regional service providers are larger in nature.  They may

2 be also a retailer.  But they, because of the regional

3 reach, service larger areas.

4       Q    Okay.  So we've gone through brick and mortar,

5 national accounts.  Are there other kinds of retailers?

6       A    Yes, there are.

7       Q    And what are those?

8       A    There would be some of our telco partners.

9       Q    Can you give me examples of the telco partners.

10       A    AT&T.

11       Q    And what does AT&T and the other telco partners

12 do in terms of being a Dish retailer?

13       A    They -- as part of their offer to consumers is

14 they bundle an offer for Dish Network as well as local or

15 long-distance service.  They bundle the package.

16       Q    So can you give me an example of, you know,

17 what would be presented to a customer by AT&T for Dish

18 Network services and other services?

19       A    Hypothetically?

20       Q    Yeah.

21       A    I buy a new house.  I want to have AT&T be my

22 local and long-distance carrier.  And when I call them for

23 service, they make an offer that includes an affiliation

24 with Dish Network as my -- as my DBS provider,

25 entertainment provider.
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1       Q    And do the telco accounts -- do they function
2 like the national accounts in that they sell the initial
3 product and service and then Dish takes care of the
4 maintaining the customer later?
5       A    Yes.
6            MS. MAZZUCHETTI:  Objection to form.
7       Q    (By Ms. Hsiao)  Okay.  So any other kinds of
8 retailers that we haven't mentioned?
9       A    Yes, there are.

10       Q    Okay.  So what are those?
11       A    Another category would be our OE partners.
12       Q    What does OE stand for?
13       A    Order entry.
14       Q    And what do the OE partners -- who are they,
15 and what do they do?
16       A    That's a group of relatively small number of
17 retailers that, unlike the full-service retailers that do
18 sales and service, they -- they sell service -- they sell
19 our service only with Dish Network doing the fulfillment.
20       Q    And when you say "fulfillment," you mean
21 installation --
22       A    Yes, ma'am.
23       Q    -- and servicing later?
24       A    Yes.
25       Q    Okay.  So OE partners.  Any other kind of
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1 retailer?
2       A    No.  I don't -- I don't -- no, there's not at
3 time of order.  No.
4       Q    Now, the regional service providers that you
5 described, could they also be an OE partner?
6       A    That's possible.
7       Q    Okay.  I mean, they could conceivably fit in --
8 well, you tell me.  Could they conceivably fit into one of
9 these other categories that you have told me about?

10            MS. MAZZUCHETTI:  Objection to form.
11            THE WITNESS:  It's possible that a service
12 provid -- a regional service provider could also be a
13 retailer and have a portion of their business being the
14 full service.
15       Q    (By Ms. Hsiao)  Is there something called a
16 TVRO retailer?
17       A    Yes, ma'am.
18       Q    What is that?
19       A    That's another term that describes the
20 full-service retailer.
21       Q    So would that be a brick-and-mortar retailer as
22 you've described them to me?
23       A    Yes, ma'am.
24       Q    Do you know what TVRO stands for?
25       A    Yes, ma'am, I do.
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1       Q    What does it stand for?

2       A    I believe -- it stands for TV receive only.

3 And it's an antiquated term that probably goes back

4 20 years ago before the business got going.

5       Q    Okay.  So it doesn't really apply to the

6 services that Dish provides now?

7       A    Actually, it's very descriptive in that what

8 we -- when you watch TV, it's receive-only signal.  We

9 don't -- well, it doesn't have application to our current

10 business model, no.

11       Q    Okay.  So could a TVRO retailer also be an

12 OE retailer?

13       A    That's possible, yes.

14       Q    So these categories that you've described to

15 me, they're not sort of separate?  A retailer could fit

16 into various categories?

17       A    That's true.

18       Q    How many brick and mortar and -- I mean, I

19 don't know whether that includes OE and TVRO retailers.

20 How many brick-and-mortar retailers does Dish have

21 currently?

22       A    I don't have an exact number, but if I said --

23       Q    Ballpark?

24       A    8- or 9,000.

25       Q    How many OE retailers does Dish have currently?
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1       A    There may be close to 50.

2       Q    And that's today.  When you started in 2004,

3 how many -- if you know, how many OE retailers did Dish

4 have?

5       A    I don't.  I have no idea.

6       Q    Do you know how many brick-and-mortar retailers

7 it had?

8       A    No, ma'am, I don't.

9       Q    Okay.  How about same question for national

10 accounts.  Do you know how many Dish had in 2004?

11       A    I don't know.

12       Q    How about today?

13       A    I don't know today.  It's a small number.  It's

14 dozens, if that many.

15       Q    Okay.  And telco retailers?

16       A    It'll be small again.

17       Q    Okay.  So you were general manager.  At some

18 point since 2004, did you change positions within the risk

19 and audit retail services department?

20       A    Yes, ma'am.

21       Q    Okay.  What was your next position after you're

22 general manager?

23       A    I became -- I'm a -- as of October last year, I

24 am a -- what's my title?  I am a program manager.

25       Q    In the risk and audit retail services division?
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1       A    Yes, ma'am.
2       Q    So is that a promotion from your old job?
3       A    No, it's not a promotion at all.  No.
4       Q    Okay.  What responsibilities do you have in
5 this new position?
6       A    My responsibilities today are directly the
7 result of the way the business -- I'm sorry -- our
8 department has grown over the last six years.  I'm
9 responsible for the interface and the actual dialogue with

10 retailers that are subject of investigations, including
11 the audit and the compliance side of the business.
12       Q    Did your previous job also include
13 communicating with or having any dialogue with the
14 retailers that were the subjects of investigations
15 regarding audits and compliance issues?
16       A    Yes, ma'am.
17       Q    Now, when you say that this new position is
18 directly out of how the business has developed, what do
19 you mean by that?
20       A    In 2004 with five employees, we enhanced the
21 structures that we had around, as I described, the
22 identification and mitigating of the risks that retailers
23 caused to Dish Network.  As the team has grown -- I
24 have -- what? -- two managers.
25            As the general manager -- the general manager
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1 of retail services in audit and risk has two managers, a

2 staff of 22 people doing a variety of audit-related

3 functions.  It generates a lot of conversation, a lot

4 of -- a significant need to dialogue, provide feedback,

5 coaching, training, that sort of thing.

6       Q    And you mean a dialogue with retailers?

7       A    Yes, ma'am.

8       Q    So the department grew from 5 people when you

9 first started to 22 now, including two managers.  Does

10 that include the general manager at the top?

11       A    No.  It would be 23 in the group.  24 now with

12 my stepping away from the general manager position to the

13 program manager.

14       Q    So was the program manager position created

15 specifically for you?

16       A    Yes, ma'am.

17       Q    And who, if anybody, is the general manager

18 now?

19       A    The general manager is Mark Weddle.

20       Q    Now, you've mentioned -- I want to talk about

21 audit and compliance, and I don't want to forget; that's

22 why I'm saying that.

23            Let's talk about compliance in terms of the

24 compliance issues that you dealt with starting in 2004.

25 And I gather you continue to deal with today.  Can you
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1 describe to me what types of compliance issues you're

2 referring to?

3       A    Compliance is a -- is a -- is a category that I

4 would refer back to our retailer agreement.  The agreement

5 has a lot of language that provides direction to our

6 retailers for what they can or can't do, and compliance

7 with that retailer agreement is broadly what I'm talking

8 about with compliance.

9       Q    Do you have -- in 2004 and -- I'm interested in

10 the whole time frame, but if you want me to go through

11 year by year to make it easier, I can.  Did you have or do

12 you have employees in the department that are specifically

13 responsible for compliance?

14            MS. MAZZUCHETTI:  Objection to form.

15            THE WITNESS:  Yes, ma'am, I do.

16       Q    (By Ms. Hsiao)  Who are they?

17       A    Reji Musso is the manager -- compliance manager

18 in the audit and compliance group.  And she has a group of

19 direct reports that support her efforts.

20       Q    Now, before we get more into what these

21 particular people do, I want to ask -- we talked about

22 your education.  But whether you had in your capacity as a

23 general manager at Dish or now as the program manager any

24 training regarding telemarketing laws, the Telephone

25 Consumer Protection Act or the telephone consumer rule,
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1 do-not-call requirements that kind of thing?

2       A    Yes, I have.

3       Q    What training have you received?

4       A    Most of it has frankly come from interaction

5 with counsel.

6       Q    Okay.  So I don't want to know about what you

7 were told by your lawyer.  But were you trained by the

8 legal department?

9       A    The answer is yes in the specific areas of

10 TCPA, telephone sales rule, that sort of thing.

11       Q    When did you receive that training?

12       A    It's been over time.

13       Q    Over time.

14            So when you first started the job in 2004, were

15 you trained then?

16       A    It would be fair that our dialogues and

17 interactions touched on the issues of TCPA, if not

18 immediately, relatively quickly afterwards, yeah.

19       Q    Okay.  So it sounds like on-the-job training.

20 Was there a formal course that you received?

21            MS. MAZZUCHETTI:  Objection to form and to the

22 extent it mischaracterizes testimony.

23            THE WITNESS:  I'm sorry?

24       Q    (By Ms. Hsiao)  Well, I know, for example,

25 Dish has a training department.  Did you receive any
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1 kind of formal, you know, orientation training on TCPA

2 or telemarketing law?

3            MS. MAZZUCHETTI:  Objection to form.

4            THE WITNESS:  Yes, but -- yes, ma'am, I did.

5       Q    (By Ms. Hsiao)  Can you describe that for

6 me?

7       A    But it wasn't at work.  Remember, I was taking

8 some classes at DU also.  And my program in

9 telecommunications included courses that had iterations of

10 1996 TCPA -- the implementation of TCPA -- '96 I think was

11 the year, and then some -- so I was aware of some of that,

12 enhanced with the dialogue with counsel over the last

13 number of years.

14       Q    Okay.  So the training at DU -- is that Denver

15 University?

16       A    Yes, ma'am.

17       Q    The training at DU was not part of your Dish

18 Network job?

19       A    No, ma'am, it was not.

20       Q    And you had that before you joined Dish

21 Network?

22       A    Yes, ma'am.

23       Q    Okay.  Other than the formal course work that

24 you did at DU, did you -- when you joined Dish in 2004 --

25 receive any type of formal courses on TCPA or
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1 telemarketing law?

2       A    Yes.

3       Q    And what were those?

4       A    And those were, again -- not counting the stuff

5 that was done with counsel, we also took some -- perhaps

6 formal would be the wrong way -- through our -- our

7 relationship with PossibleNOW and Do-Not-Call Solutions,

8 I've become a lot more aware of the latest versions or

9 issues regarding TCPA and telephone sale rule.  And they

10 do formalized training, both of our retailers, that sort

11 of thing.

12       Q    PossibleNOW does formal training?

13       A    They have, yes, ma'am.

14       Q    And you've taken that formal training?

15       A    Yes, ma'am.

16       Q    When was the last time you received that?

17       A    The last course I took with them was probably

18 three years ago at a Team Summit event.

19       Q    And you said that PossibleNOW also does

20 training for Dish retailers?

21       A    They provide training for retailers, yes,

22 ma'am.

23       Q    Can you describe to me the program or the

24 process by which PossibleNOW provides training for Dish

25 retailers?
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1       A    Not with detail of what they -- what they do,

2 how they do what they do.  PossibleNOW is a vendor of --

3 of ours that provides do-not-call types of solutions,

4 scrubbing and whatever.  And part of the -- this might be

5 the wrong word for it -- when a retailer approaches

6 PossibleNOW, they are offered a suite of -- of options

7 that include everything from simple uploads and scrubbing

8 of -- of phone call numbers and other items, including

9 training regarding TCPA and telephone sales rule.

10       Q    Do Dish retailers have an obligation to work

11 with PossibleNOW?

12       A    Yes.

13       Q    Can you describe to me the nature of the

14 obligation.

15       A    So retailers that participate or, rather, use

16 the OE -- the POET tool are required to have a

17 relationship with PossibleNOW.  And then there's a --

18 there's a threshold over which -- it's a monthly number.

19 Our business rules require the retailers that exceed that

20 threshold to have a relationship with PossibleNOW also.

21       Q    I don't understand exactly.  What do you mean

22 by "threshold"?  Is it a certain volume?

23       A    Yes, ma'am.

24       Q    Do you know what the volume is?

25       A    No, ma'am, I don't.
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1       Q    Do you have an understanding of what

2 services -- and I don't mean specific for each retailer,

3 but generally what type of service PossibleNOW provides

4 for the retailers of Dish that contract with it?

5            MS. MAZZUCHETTI:  Objection to form.

6            THE WITNESS:  I'm not -- I don't have a good

7 sense of -- of the breadth of the suite of offers that

8 they have, so it would be wrong for me to say I know.

9       Q    (By Ms. Hsiao)  Now, you mentioned DNC

10 Solutions.  What is that?

11       A    That's the -- that's the -- it's not a d/b/a.

12 It's part of the name PossibleNOW, Do-Not-Call Solutions.

13 It's the name.

14       Q    It's the name of the company?

15       A    Yeah.  PossibleNOW.  Their literature always

16 has Do-Not-Call Solutions as part of their business name.

17       Q    Okay.  Do you have an understanding that

18 PossibleNOW assists retailers in what I'm going to call

19 scrubbing -- and let me know if you don't know what I mean

20 by that -- scrubbing their lists against the do-not-call

21 list?

22       A    That's one of the services that PossibleNOW

23 offers.

24       Q    And Dish itself also contracts with

25 PossibleNOW; is that correct?

Page 35

1       A    I believe so.

2       Q    You're not involved with that side of it,

3 though?

4       A    No, ma'am.

5       Q    Do you know what role PossibleNOW plays in

6 working with retailers to communicate the contents of

7 their internal -- when I say "they," the retailer's

8 internal do-not-call list to Dish?

9            MS. MAZZUCHETTI:  Objection to form.

10            THE WITNESS:  I know that as part of the

11 requirement for our retailers that use PossibleNOW is to

12 scrub their numbers and to -- to the extent that they have

13 requests to add someone to their own internal do-not-call

14 list, we want to incorporate those into Dish Network's

15 do-not-call list so there's an upload capability.

16       Q    (By Ms. Hsiao)  Okay.  There's an upload

17 capability.

18            Do you know whether, in fact, PossibleNOW

19 uploads retailers' internal do-not-call list to Dish

20 Network systems?

21       A    I don't know that for sure.  Again, I don't

22 work with that side of the business.

23       Q    Now, you said that the OE retailers have to

24 work with PossibleNOW.  And then business rules require

25 other retailers whose business meets certain thresholds
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1 also to work with PossibleNOW.

2            Is there a part of your department that

3 oversees compliance with that PossibleNOW/retailer

4 relationship?

5            MS. MAZZUCHETTI:  Objection to form.

6       Q    (By Ms. Hsiao)  Do you understand the

7 question?

8       A    No, I don't.

9       Q    I just want to know, is there somebody in your

10 department that, you know, looks to see, are these OE

11 retailers working with PossibleNOW?  Are these particular

12 large retailers whose size requires them to work with

13 PossibleNOW -- is somebody in your department making sure

14 that the retailers are actually doing that?

15       A    One of the responsibilities -- the compliance

16 manager in retail services has that as one of the

17 functions.

18       Q    And that's Reji Musso?

19       A    Yes, ma'am.  And I know that that applies to

20 the OE side only.

21       Q    Is there somebody else that oversees the other

22 retailers that are not OE?

23       A    I'm sure there -- I don't know who that would

24 be.

25       Q    Not in your department?
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1       A    I don't know.  Right.  We have business rules,

2 like I say, but I don't know the enforcement for the --

3 those other retailers.

4       Q    Now, you've mentioned business rules.  Are you

5 referring to some written rules?

6       A    Yes, ma'am.

7       Q    And what are those rules?  I don't mean like

8 tell me what the rule says.  I mean, is it a document?  Is

9 it, you know, a contract?

10            MS. MAZZUCHETTI:  Objection to form.

11            THE WITNESS:  We have -- we have business rules

12 that define virtually all elements of our promotions, our

13 incentive business rules.  Essentially adjuncts to the

14 retailer agreement that specify everything from equipment

15 that's used -- there's an authorized for installation if

16 we're under a promotion to how we pay, how we deal with

17 discipline, how we deal with, you know, the facts blasts.

18 It's a body of written documents that at any time there's

19 hundreds of business rules that are out.

20       Q    (By Ms. Hsiao)  Do you know where these

21 written documents are made available to the retailer,

22 in what form?

23       A    All the business rules are available to the

24 retailer through the retailer care site.

25       Q    That's the website?
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1       A    Right.

2       Q    Does -- when a retailer signs up with Dish, do

3 they get a big packet of documents as well?

4       A    I don't know what a retailer receives.  Once

5 they're onboard, they have access to the body of -- of --

6 of current business rules that are applicable to our

7 business rule -- to their business.

8       Q    Does your department provide any types of

9 training to retailers on the business rules you're

10 referring to?

11       A    Yes, ma'am.

12       Q    What kind of training?

13       A    It's -- without being exclusive, because I'm

14 sure there's more than I can mention to you, but we

15 sponsor formal trainings at virtually all of our Team

16 Summit annual events.  We participate in retailer

17 development forums throughout the U.S.  Direct sales

18 folks, they invite us to participate in those retailer

19 development forums.  We facilitate -- we draft language

20 that's oftentimes included in Charlie Chats, facts blasts,

21 important notices, among those.

22       Q    So you talked about the Team Summit, and that's

23 an annual event?

24       A    Yes, ma'am.

25       Q    And then you also talked about retailer
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1 development forums.  What are those?
2       A    Those are -- those are events that are
3 sponsored by the direct sales channel, and they
4 essentially set up a training for the -- it can last a
5 couple of days.  And they discuss with -- with groups of
6 retailers everything from marketing to new promotions to
7 audit and compliance issues.
8       Q    How often do these retailer development forums
9 occur?

10       A    Probably dozens of times a year.
11       Q    Are they run by the regions?
12       A    Yes, ma'am.
13       Q    And are they in-person events or, like, a
14 webcast -- not a webcast, a satellite TV cast maybe?
15       A    They're like this.  They're an event.
16       Q    Is there any requirement that a retailer
17 participate in -- we talked about Team Summit or these
18 retailer development forums?
19       A    I don't believe so.
20       Q    So it's a voluntary thing for the retailers?
21       A    Right.
22       Q    Do you or somebody on your team -- and I don't
23 know if that's the right word either -- your department
24 personally participate in these retailer development
25 forums?
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1       A    When invited, we would participate, yes.

2       Q    Okay.  Can you give me a sense of how often you

3 or somebody in your department has participated in one of

4 the retailer development forums.

5       A    We probably attend six to eight events a year.

6       Q    And can you give me an example of the kind of

7 training that you provide at such a forum.

8       A    The training would -- again, the focus of what

9 we talk about is compliance with a retailer agreement.  So

10 we -- depending on the issue that's current today, we

11 would address everything from TCPA, trademark license

12 agreement issues, use of third parties, approval for use

13 of third parties, those sort of things.

14       Q    Now, the retailers that can participate in

15 these forums, is it restricted to any group, for example,

16 only OE retailers, or are all retailers welcome?

17       A    It depends on the event.  We've attended forums

18 that were Latino retailer focused only.  We've attended

19 events where just OE.  We've attended -- that were focused

20 on a single retailer at times, where the training is with

21 a single retailer.

22       Q    And the Team Summit, is that open to all

23 retailers or only a specific group?

24       A    Team Summit is open to all retailers.

25       Q    Okay.  The Charlie Chats, what are those?
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1       A    Charlie chat is for retailers because there are

2 a variety of different Charlie Chats.  Some are targeted

3 toward consumers.  I don't think I've ever seen one of

4 those.  But the ones that are targeted towards our

5 retailers are a monthly event where our senior managers

6 share current issues with our retailers in a -- on a -- on

7 a -- on the TV, broadcast to our retailers.

8       Q    Okay.  And what is a facts blast?

9       A    It's a mechanism where we communicate specific

10 issues to our retailers through the retailer care site.

11       Q    So it's information that's put on the site for

12 a retailer to access?

13       A    Yes, ma'am.

14       Q    And are you familiar with the term "POE

15 notice"?

16       A    Yes, ma'am.

17       Q    What is that?

18       A    For -- as a distribution list, I suppose,

19 partner order entries or OE retailers are -- we

20 communicate to them at occasion -- on occasions through

21 this broadcast mechanism.

22       Q    Is it an e-mail broadcast, or some other

23 communications forum is used to convey it?

24       A    I don't know.  I don't manage that myself, so I

25 don't --
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1       Q    You don't send them out?

2       A    No.

3       Q    Now, the facts blast and the retailer care

4 site, that's available to all retailers?

5       A    Yes.

6       Q    But these POE notices that we discussed, it's

7 only order entry retailers; correct?

8       A    Yes, ma'am.

9       Q    Let's talk a little bit about the audit side.

10 When you say "audit," what do you mean?

11       A    The audit side of risk and audit or compliance

12 uses data analytics and scrutiny of events with a retailer

13 to identify potential fraud.

14       Q    Can you give me some examples of the type of

15 fraud you're referring to.

16       A    Use the example of a customer -- sorry.  A

17 retailer approaches an existing Dish Network subscriber

18 and offers them a new customer promotion where that

19 subscriber wouldn't qualify for a new customer promotion.

20 It would be fraudulent to submit a claim for a new

21 subscriber if it wasn't a new subscriber, and we pay

22 incentives based on that.  That's the type of -- one of

23 the types of fraud we have.

24       Q    So is there some sort of systemic -- well, let

25 me back up.
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1            How would you decide to do an audit of a

2 retailer or a group of retailers?

3       A    We would -- either through analytics or from a

4 direct report, we would -- based on the complaint or the

5 information provided, we would look at activity associated

6 with a retailer.

7       Q    When you say "analytics," what do you mean by

8 that?

9       A    We use reporting tools to identify instances

10 where that -- I'll use the example of new connects --

11 where new information -- information associated with new

12 connects might identify a suspicious activity or pattern

13 of activity would be suspicious, and we would look at it.

14       Q    So is it fair to say there's not a regular

15 audit process of all retailers?  It's sort of a you see a

16 problem, you do an audit?

17            MS. MAZZUCHETTI:  Objection to form.

18            THE WITNESS:  I don't know that it would be

19 fair to characterize not an organized audit process in

20 that when we use analytics, we -- we respond to activity

21 that stands out, but we don't exclude any retailer from

22 activity, but rather we look at things that stand out.

23       Q    (By Ms. Hsiao)  So you're constantly looking

24 for problems, and then you investigate those problems

25 within audit?
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1       A    That's fair.

2       Q    Can you describe the audit process for me.

3       A    Yes.  The -- we -- I'll make it simple.  We'll

4 take a report or identify an issue.  We could look at

5 specific data elements if they're indicated, like a body

6 of new connects associated with a specific retailer.

7 Either manually or through analytics look for specific

8 identified risk issues and summarize a report, make some

9 decisions about how we want to respond, if at all, with

10 the retailer.  And then there's significant communication

11 that goes on during and after our investigations.

12       Q    Now, we talked about the personnel that are

13 involved in the compliance side of what you do.  Are there

14 different personnel involved in the audit side?

15       A    Yes, ma'am.

16       Q    Who are they?

17       A    Reji Musso managing the compliance side.

18 There's another manager that manages the audit side.  She

19 also -- there are also two supervisors or lead analysts

20 that manage a group of 16, 17 people -- 15, 16 individuals

21 as part of two different teams in the audit side.

22       Q    The two different teams encompass 16 or

23 17 people?

24       A    Yes, ma'am.

25       Q    And who's the audit manager?
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1       A    Christina Voorhies.

2       Q    And who are the supervisors?

3       A    Currently Roger Hernandez and Lisa Vallejos.

4       Q    So of the department now, you said there were,

5 I don't know, 23, 24 people, so it sounds like 16 or 17 of

6 them are on the audit side.

7       A    Yes, ma'am.

8       Q    And then there are five on the compliance side?

9            MS. MAZZUCHETTI:  Objection to form.

10       Q    (By Ms. Hsiao)  You said Reji and four

11 direct reports, so five people.

12            THE WITNESS:  Yes, ma'am.  Yes, ma'am.

13       Q    (By Ms. Hsiao)  Can you, without going year

14 by year, describe to me when the risk and audit

15 division grew from 5 to 22 people?

16       A    In 2004, there were five.  We -- the need was

17 identified for additional resources in the audit side of

18 our business.  And we added probably three or four

19 different analysts in 2005.  In 2006, added a manager in

20 the audit side.  And then in that same year, we also added

21 a manager in the compliance side as you know we --

22 responding to the business need.

23       Q    So was Reji Musso in the department before

24 2006?

25       A    No, ma'am.
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1       Q    So she joined in 2006?

2       A    Yes, ma'am.

3       Q    What was the reason, if you know, for deciding

4 you needed to increase the numbers on the audit side?

5       A    It would -- it wouldn't be an unfair

6 characterization of the business growing over the last

7 20 years and in earlier years not recognizing the need to

8 police the retailer base as it had grown.  We realized

9 that our processes left opportunities for retailers to

10 take advantage of the payment systems or to receive

11 incentive payments for which they weren't entitled.  And

12 we built processes that would both identify that, and as

13 we found more, we found we needed to do more.

14       Q    Do you have any kind of a template for --

15 backing up.  I'm going back to the audit process that you

16 described to me.  You know, after you do your audit, you

17 decide this retailer has committed fraud.  Do you have any

18 kind of guidelines or template for what type of action to

19 take with respect to the retailer, if any?

20            MS. MAZZUCHETTI:  Objection to form.

21            THE WITNESS:  We don't have a template what

22 actions we take.  It would be fair to say that the outcome

23 of each investigation presents us with a unique set of

24 variables, and we evaluate actions based on that rather

25 than as an example a threshold of dollars or accounts or
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1 something like that.
2       Q    (By Ms. Hsiao)  What are some of the
3 variables that you take into account when deciding what
4 business decision to make with respect to a retailer
5 that's been found to have committed fraud against Dish?
6            MS. MAZZUCHETTI:  Objection to form.
7            THE WITNESS:  These would include sheer size
8 of -- of the fraud, dollars or in terms of numbers.  It
9 could be the number of times we've interacted with the

10 retailer over a specific issue or issues.  Again, it's --
11 those would be the big ones, I suppose.
12            And then, I guess, the whole -- there's a
13 dynamic that includes both the retailer provides us as far
14 as feedback too, how did this occur, are mechanisms in
15 place to prevent it from occurring again, do they take
16 ownership, is there an ability to move forward, that sort
17 of thing.
18       Q    (By Ms. Hsiao)  So how the retailer explains
19 and says, "We're going to make sure this doesn't happen
20 again," for example?
21       A    Right.
22       Q    Do you take into account the volume that the
23 retailer generates for Dish in terms of customer
24 retention?
25       A    It would be wrong to say no.  We're aware of
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1 that.  I don't think it -- I don't think that weighs into

2 our decision, but we're aware of -- of volume.

3       Q    How about in number of new activations that a

4 retailer brings?

5       A    Again, we're aware of it.  Just the fact they

6 bring us business doesn't mean we tolerate fraud.  Fraud

7 costs us money.

8       Q    Do you have a sense of how much annually fraud

9 costs Dish?

10       A    No, ma'am.

11       Q    Okay.  Your department doesn't work with

12 analytics to say, you know, "We had this problem this

13 year, and we've done X to mitigate the problem"?

14            MS. MAZZUCHETTI:  Objection to form.

15            THE WITNESS:  We identify -- I'm sorry.  We

16 focus on retailers whose activities stand out, but it's

17 not clear to me that if I addressed all the potential

18 risk, that I would be able to put a dollar sign on the

19 fraud that's associated with new customer activation

20 fraud, not counting the other types of fraud that might be

21 there.

22       Q    (By Ms. Hsiao)  Oh.  I think I may have --

23 I'm sure I was unclear.  I was just trying to get a

24 sense of, you know, for your whole audit portion of

25 your portfolio, whether you all do anything to say,
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1 "We've identified X amount of dollars in fraud of any

2 kind, and because we've -- you know, we have this

3 active audit department, we've been able to take these

4 actions to basically show that our department is doing

5 its job."  I don't know if there are any reports like

6 that.

7            MS. MAZZUCHETTI:  Objection to form.

8            THE WITNESS:  We do report our -- our -- our

9 monthly and annual results, yes.

10       Q    (By Ms. Hsiao)  So what do those results

11 involve?

12       A    We -- we report regularly both the number of

13 lines of -- of -- lines -- number of accounts we look at,

14 number of retailers that we look at, the dollars

15 associated with any chargebacks that were assessed against

16 the retailer, how many dollars were actually charged back.

17 We talk about -- we report the number of retailers that

18 are termed -- terminated.

19       Q    What's a chargeback?

20       A    It's the -- it's the recovery of incentives

21 paid.  It's recovery of incentives.

22       Q    So you get your money back?

23       A    Yes, ma'am.

24            MS. HSIAO:  Do you mind if we take a break, and

25 we'll look at some documents?
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1            MS. MAZZUCHETTI:  No.
2            (A recess was taken from 9:09 until 9:16 a.m.)
3            (Exhibit Number 259 was marked for
4 identification.)
5       Q    (By Ms. Hsiao)  While you are looking it
6 over, I'm just going to tell Amanda, we're looking at
7 what's been marked as Plaintiffs' Exhibit 259, and it
8 bears the Bates number on the first page Dish -2322.
9 Just let me know when you're ready to talk about it.

10       A    Okay.
11            MS. MAZZUCHETTI:  Sorry.  Is yours two pages?
12            THE WITNESS:  No.  Just one page with the
13 cover.
14            MS. HSIAO:  Just a blank page for some reason
15 at the beginning.
16            MS. MAZZUCHETTI:  Right.
17       Q    (By Ms. Hsiao)  This is entitled an "OOB
18 Request."  Do you know what that is?
19       A    Yes, ma'am.
20       Q    What is it?
21       A    It's a request to -- out of business -- change
22 of status of a retailer to out of business.
23       Q    Do you mean -- what do you mean, "out of
24 business"?
25       A    Change the status of this retailer to active
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1 or -- from an active status to an out-of-business status.

2 Changing the status of the retailer.

3       Q    With respect to Dish?

4       A    Yes, ma'am.

5       Q    So, for example, the document we're looking at,

6 Exhibit  259, the explanation is this retailer's

7 termination.  So in this case, the OOB Request would be to

8 terminate a dealer?

9       A    Yes, ma'am.

10       Q    This --

11       A    This is not the request to terminate.  This

12 is -- this is a report that we share with our accounting

13 department to change the status of the retailer.

14       Q    So this is a piece of paper or a form you send

15 to accounting so that they know the retailer status has

16 changed?

17       A    Yes, ma'am.

18       Q    So the termination has already occurred?

19       A    It may be the same day as this document was

20 created.

21       Q    Okay.  So up above on the first line, the

22 dealer number, OE, that's the order entry number?

23       A    Yes, ma'am.

24       Q    And so that indicates that this is an order

25 entry dealer?
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1       A    No, ma'am.  It does not.

2       Q    Okay.  What does that number signify for the

3 retailer?

4       A    All of our retailers have a unique OE number.

5 That's their order entry number.  That does not indicate

6 that they enter tool -- it does not indicate that they

7 enter sales through the OE tool.  Most retailers, in fact,

8 enter orders through the retailer care site, through

9 R*Connect.

10       Q    R*Connect, is that the name of the retailer

11 care site?

12       A    No.  That's the -- it's a portal in the

13 retailer care site that allows the retailer to access

14 their personal information for sales for service and such.

15       Q    So what does the retailer use the OE number

16 for?

17       A    That's their dealer number.  It's the unique

18 identifier for a retailer.

19       Q    Okay.  And then the AP number, what is that?

20       A    It's an account number.  If we pay a retailer

21 directly for their work on -- we pay it through our

22 accounts payable, unless that's the number that identifies

23 the account we pay them through.

24       Q    And then you have "New AP Number."  What does

25 that mean?
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1       A    A retailer may have more than one AP number.

2       Q    Oh, so they would have several different

3 accounts that you would pay to, for example?

4       A    Typically at one time, we would only pay out --

5 into -- through one payable account at the time.

6       Q    Okay.  So the company name is Dish TV Now.  Is

7 that the name of the retailer?

8       A    Yes, ma'am.

9       Q    And then you have "Reason for OOB."  And here

10 you've checked "Nonactivity."  What does that mean?

11       A    That would be an indication that the retailer

12 had ceased -- no longer actively soliciting new business

13 for Dish Network.

14       Q    Okay.  What is "ATB" in the proceeding box?

15 What does that mean?

16       A    I don't know.  I don't know.

17       Q    And "chargebacks," what does that mean?

18       A    As we talked about a bit ago, that if there

19 were chargebacks associated with the termination of this

20 retailer, you might check that box to indicate that we --

21 we were charging back some incentives.  We may not get

22 those -- we may not be able to recover those dollars, but

23 there were chargebacks assessed.

24       Q    And then fraud we've already talked about.

25       A    Correct.
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1       Q    Just as an accounting practice -- and I don't

2 know whether you know the answer -- where there's

3 chargebacks that you believe the retailer owes you back

4 money, would this form be used to basically withhold money

5 from the retailer's account -- maybe you owe the retailer

6 money, but instead of paying them out money you owe them,

7 you would hold back the chargebacks that they owed you?

8            MS. MAZZUCHETTI:  Objection to form.

9            THE WITNESS:  The purpose of this form is to

10 communicate to accounts -- to our AP -- to our accounting

11 folks that this retailer is out of business.  To the

12 extent that there is chargebacks that we might calculate

13 in a case, we -- we may charge back, but we may in some

14 cases -- and there would be -- we are not able to recover

15 those dollars.

16            The incentive payments that are available to

17 pay a chargeback may be far less than a chargeback is, and

18 oftentimes the purpose of our actions is not to recover

19 dollars.  It's more to -- in this particular case, it

20 would be just to -- the retailer is no longer doing

21 business with us so to severe the relationship, recognize

22 the automatic termination of the agreement.

23       Q    (By Ms. Hsiao)  Okay.  Now, on the

24 explanation lines, it says, "This retailer's

25 termination is due in part to a churn rate greater than

Page 55

1 125 percent of the churn rate experienced by EchoStar

2 with respect to Dish Network subscribers."  What is a

3 churn rate?

4       A    That's the calculation of -- it's a disconnect

5 rate.  So if I have a -- if I have -- it's more complex

6 than this, but if -- if 5 percent of my customers

7 disconnect every month, that's the churn rate.

8       Q    Okay.  So when it says that the "churn rate is

9 greater than 125 percent of the churn rate experienced by

10 EchoStar with respect to Dish Network subscribers,"

11 what -- what's the comparison that's going on there?

12       A    We calculate on a quarterly basis, and we

13 publish these numbers, I believe, the churn rate for Dish

14 Network, so how much of our subscriber base leaves us on a

15 monthly basis.

16            And in the retailer agreement, there's a clause

17 in Section 10.4 of the agreement that speaks to churn in

18 excess of what Dish Network's churn -- if it's over the

19 125 percent of that over a period, that could lead to a

20 recognition of an automatic termination of the retailer

21 agreement.

22       Q    Based on the fact that the dealer is

23 experiencing too many disconnects?

24       A    Yes, ma'am.

25       Q    Okay.  And then the next line, "Failure to
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1 actively market and promote Dish DBS systems and/or

2 programming."  What do you understand that to mean?

3       A    Again, under the retailer agreement, our

4 retailers are required to actively market and promote Dish

5 Network.  To the extent they stop selling our service,

6 again, it can automatically terminate the retailer

7 agreement.

8       Q    Now, I didn't ask you this, but, I mean, are

9 you involved at all with the process of approving a

10 retailer when it first comes to Dish and says, you know,

11 "I want to be a retailer"?

12       A    Yes, ma'am.

13       Q    What's your involvement in that process?

14       A    We have -- in audit and risk, we review

15 applicants or applications to see if they have ever been

16 associated with or currently are associated with a

17 retailer that has ever been -- a retailer of Dish Network.

18       Q    Okay.  Do you do financial checks of retailers?

19       A    No.

20       Q    Or prospective retailers, I'm sorry?

21       A    No, ma'am.

22       Q    And criminal checks of retailers?

23       A    No, ma'am.

24       Q    Is there a department that would handle that

25 kind of vetting of a retailer, prospective retailer?
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1       A    Regarding criminal background checks?  I'm

2 not --

3       Q    And financial.  I'm just talking about

4 generally, you know, you would check into their history to

5 see if they should be a retailer?

6       A    Yes, ma'am.

7            MS. MAZZUCHETTI:  Objection to form.

8       Q    (By Ms. Hsiao)  What -- what department is

9 that, if you know?

10       A    I believe -- well, there's -- there's probably

11 several departments that look at the retailer application

12 package, the sales channel; people that are sales folks

13 look at the agreement.  Our accounts people -- I mean, our

14 central setup folks that set up the OE and AP numbers,

15 they do research into the creditworthiness of applicants.

16       Q    Now, in terms of what your involvement is that

17 you described, determining whether an applicant has ever

18 been associated with an existing or, I guess, a past

19 retailer, what's the purpose of determining whether a new

20 applicant is associated with a past retailer?

21       A    Once a retailer is no longer a Dish Network

22 retailer, there may be -- based on the reason for no

23 longer being a retailer, we may not want them to come back

24 as -- under a new name.  If they were terminated for fraud

25 or for some reason that we wouldn't want them to come
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1 back, we wouldn't want them to come back with a different

2 name, with their wife's name as a principal at the same

3 building, same physical address, that sort of thing.  It's

4 to mitigate risks again.

5       Q    In your experience, has that happened where

6 retailers have applied under a different name -- somebody

7 who is associated with a past retailer that you didn't

8 want to come back?

9            MS. MAZZUCHETTI:  Objection to form.

10            THE WITNESS:  Yes.

11       Q    (By Ms. Hsiao)  Can you give me an example?

12       A    No.  I can't -- I know in our process, we

13 have -- we have not allowed retailers to come back, but I

14 can't give you a specific example right now.

15       Q    Do you recall -- I mean, you named some reasons

16 why you might not want them to come back.  Is it fair to

17 say that those are reasons that you've experienced in your

18 course of dealing with this type of applicant?

19       A    I'm sorry.  What was the question?

20       Q    Well, I mean, you said somebody would apply

21 under their wife's name or, you know, if -- if they

22 committed fraud, you wouldn't want them to come back, and

23 so you would check to see if they weren't associated.  Has

24 that happened where somebody that was terminated applied

25 under their wife's name or under a new business name?
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1            MS. MAZZUCHETTI:  Objection to form.
2       Q    (By Ms. Hsiao)  If you know.
3       A    I know for the latter, the coming back under a
4 similar or a different name, that has occurred.
5       Q    Do you know how often that occurs?  And I don't
6 mean by number but percentage or how regularly you
7 encounter that situation?
8            MS. MAZZUCHETTI:  Objection to form.
9            THE WITNESS:  It's not often, but it does

10 occur.
11       Q    (By Ms. Hsiao)  And is there another team --
12 I mean, we've talked about the compliance team, the
13 audit people.  Which part of your department oversees
14 that applicant review process?
15            MS. MAZZUCHETTI:  Objection to form.
16            THE WITNESS:  It's the audit side.  It would be
17 an audit function.
18       Q    (By Ms. Hsiao)  You mentioned before in
19 terms of some of the training that you do the need to
20 inform Dish that a retailer was using third-party
21 affiliates.  Do you remember that?
22       A    Yes, ma'am.
23       Q    When a retailer -- how does a retailer go about
24 informing you that it's going to use a third-party
25 affiliate?
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1       A    They notify us.  On the retailer care site is
2 a -- it's a request to use a third party -- it's a form to
3 request the use of a third party.
4       Q    And is it incumbent on the retailer to
5 proactively inform you of that plan?
6       A    There's language in the agreement that requires
7 a retailer to notify Dish Network if they use third
8 parties to fulfill any obligations under the agreement.
9 They should tell us.

10       Q    Okay.  Now, when I'm using the term
11 "third-party affiliate," because of the nature of this
12 case, what I'm really interested is third-party companies
13 that do telemarketing.
14            If you receive information that a retailer is
15 using a third-party company to telemarket that was not
16 previously approved by Dish, is there any action that you
17 take?
18            MS. MAZZUCHETTI:  Objection to form.
19            THE WITNESS:  It would -- it would depend,
20 again.  We'd ask the question and ask for information
21 about that third party.  There's not a -- if there's -- if
22 you're asking for is there a canned response or a
23 predictable response if a retailer didn't tell us, didn't
24 tell somebody about it, there's not a "it happens in every
25 case."  No, there's not one of those.
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1       Q    (By Ms. Hsiao)  Okay.  So it's evaluated on

2 a case-by-case basis?

3       A    Yes, ma'am.

4       Q    Now, I know that, you know, there are

5 retailers -- I mean, obviously, we've been in depositions

6 is why I have this information.  But that there are

7 retailers who have used third-party affiliates that Dish

8 has had particularly bad experiences with and would

9 recommend a retailer not to use that affiliate.  Do you

10 recall whether there have been situations like that?

11       A    There have been situations where we've

12 identified third parties that we would not approve or

13 suggest a retailer to use, yeah.

14       Q    If in that circumstance a retailer continued to

15 use the third-party affiliate despite your -- and I don't

16 mean "your" individually but Dish's warning that they were

17 a problem, is there a canned response, I mean, to use your

18 word?  A particular response that would be warranted in

19 that situation?

20            MS. MAZZUCHETTI:  Objection to form.

21            THE WITNESS:  Again, it would depend.  If we

22 know a retailer is using a third party that's caused

23 problems in the past -- I'll use the example of another

24 retailer -- we might want to do other things if they

25 continue to use a third party, which might include audit

Page 62

1 activity -- see, again, it depends on the situation.

2       Q    (By Ms. Hsiao)  Okay.  Well, you mentioned

3 audit activity.  Are there other things that might

4 result from that in your experience?

5            MS. MAZZUCHETTI:  Objection to form.

6            THE WITNESS:  It's hard -- it's hard to

7 speculate.  I mean, a specific situation, I could answer

8 what we would do.  Just the fact that somebody's using a

9 third party that we had another retailer using them and

10 had problems with, it's hard to say what our actions would

11 be.

12       Q    (By Ms. Hsiao)  Sure.  You've said it's on a

13 case-by-case basis.

14            MS. HSIAO:  Can we go off for a second.

15            (A discussion was held off the record.)

16            (Exhibit  Number  260 was marked for

17 identification.)

18            (Mr. Kitei left the room.)

19       Q    (By Ms. Hsiao)  So we're looking at what's

20 been marked as  Plaintiffs'  Exhibit  260, and it's -- the

21 first page is Dish5-33755.  And the particular page of

22 the exhibit I'm looking at is Dish5-33767.  Just for

23 the sake of completeness, you have seen what's been

24 marked  as  Plaintiffs'  Exhibit  260 b e f o r e ?

25       A    I believe I have.  I was on the distribution
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1 list for the bottom part.

2            MS. MAZZUCHETTI:  Are you talking, Lisa, about

3 the whole document?

4            MS. HSIAO:  Yeah.  I'm talking about the whole

5 thing.

6            THE WITNESS:  Oh, no, I'm not familiar with

7 this at all.

8       Q    (By Ms. Hsiao)  Okay.  Now turning your

9 attention to this one page, -33767, you said you were

10 familiar with this e-mail string because you're on it;

11 correct?

12       A    No.  I said -- I was responding to your

13 question have I seen this.  I meant that I must have seen

14 it because I was on the distribution.  I don't recall this

15 specifically, but I must have seen it.

16       Q    Okay.  So this is a September 29th e-mail --

17 September 29, 2006, e-mail, and you're cc'd.  And it's

18 from Reji Musso to john@xsatellite.com.

19            This goes to the subject we were talking about

20 before, third-party affiliates.  And Reji says, "In the

21 course of monitoring OE calls, it has come to our

22 attention that some of our partners are using affiliates,

23 (independent contractors or subagents) for lead

24 generation."  And then she basically says she wants to

25 know who he's using for these services, and John responds
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1 up above.

2            I mean, in this particular situation, he's

3 provided the information.  Clearly Reji was not aware

4 previously that he was using this third-party affiliate to

5 generate leads.  Do you know what, if anything, happened

6 as a result of the provision of this third-party affiliate

7 information to Reji?

8            MS. MAZZUCHETTI:  Objection to form.

9            THE WITNESS:  I don't know what specifically

10 happened, but it would have been our practice at that time

11 to -- to at least memorialize this information in a -- in

12 a tracker, an Excel spreadsheet.

13       Q    (By Ms. Hsiao)  Is there a particular

14 tracker that you would use to memorialize the

15 information?

16       A    The answer is yes.

17       Q    Do you know the name of that tracker or the

18 program?

19       A    The program is -- it'll be Excel.  But I don't

20 know the tracker's specific name.

21       Q    Are you familiar with the TCPA tracker?

22       A    Yes, ma'am.

23       Q    Would it be the TCPA tracker?

24       A    In 2006, it may have had a different name.  I

25 don't know that they're the same.  I don't know if they're
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1 the same.

2       Q    Now, you said that it would be in a

3 spreadsheet.  In terms of record-keeping -- and I don't

4 know if you do this or, you know -- you do record-keeping

5 yourself or whether you delegate it to someone else.  Is

6 there some kind of a folder, electronic or hard copy, for

7 individual retailers where you can store this type of

8 information?

9            MS. MAZZUCHETTI:  Objection to form.

10            THE WITNESS:  This information may exist in a

11 couple of different ways, in electronic format in an Excel

12 spreadsheet with similar retailers with similar requests

13 to use third parties.  This e-mail may exist in hard copy

14 in a compliance file for this retailer.  It may exist in

15 an electronic folder regarding this specific retailer in

16 an e-mail subfolder of some type.

17       Q    (By Ms. Hsiao)  Who maintains those folders

18 that you're referring to?

19       A    If Reji has it in the e-mail folder, it'll be

20 in one of her subfolders.  If it's placed in a compliance

21 folder, the compliance -- Reji would keep this.  If it was

22 printed and put into a retailer's folder and then if it

23 was in electronic format, it would be in the compliance

24 unit's records.

25       Q    Okay.  Now, turning to the first page of this
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1 Exhibit  260 -- I mean, it's a legal document.   And then if

2 you turn to the next page, it appears to be EchoStar

3 Satellite, LLC's response to a subpoena for documents that

4 the State of Vermont sent regarding Satellite Systems Now.

5 Did your office deal with -- I mean, this type of

6 responding to a legal request from an attorney general?

7       A    My team did not respond directly to any

8 attorney general.

9       Q    Would you provide documents, though, in

10 response to a request like this?

11       A    If we were asked for those, we would have

12 provided the documents, yes.

13       Q    Okay.  So this particular complaint is with --

14 or subpoena is with respect to a retailer called Satellite

15 Systems Now.  Are you familiar with that retailer?

16       A    I'm not specifically familiar with them.  I

17 know the name.  I don't know them.

18       Q    So you're not aware if they're still a

19 retailer?

20       A    I don't know.  I could check, but off the top

21 of my head, I couldn't tell you.

22       Q    Do you recall whether Satellite Systems Now is

23 the source of compliance problems?

24       A    I can't answer that.  Again, I don't -- I don't

25 recall.  The name is not familiar recently, so I'd have to
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1 look at records to determine.

2       Q    Okay.

3            MS. MAZZUCHETTI:  Are you done with this one?

4            MS. HSIAO:  Yep.

5            Okay.  We are going to mark another one.

6            (Exhibit  Number  261 was marked for

7 identification.)

8            (Mr. Kitei entered the room.)

9            THE WITNESS:  Yes.

10       Q    (By Ms. Hsiao)  Okay.  We're looking at

11 what's  been  marked  Plaintiffs'  Exhibit  261, which bears

12 the Bates Number Dish2-36847 on the first page.  Have

13 you seen this e-mail string before?

14       A    I must have, yes.

15       Q    Do you recall the subject matter?

16       A    Not until now.  I don't recall it, no.

17       Q    Okay.  Well, based on your review of the

18 document, can you describe to me what these e-mails

19 concern, without too much detail.

20       A    It appears to be a complaint by Brian Jackson

21 with Digital Services -- All Digital Services is his

22 d/b/a -- a series of issues involving a potential other

23 retailer.

24       Q    And I think he calls the other retailer Dish

25 Direct.
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1       A    Dish Direct.  Right.

2       Q    And who is Lisa?  She's the one that sends you

3 an e-mail in the first e-mail on the first page.

4       A    Lisa would have -- would have been Lisa

5 Vallejos.  And in 2006, she was working or managing

6 complaints that might have come into our vendor inquiries

7 mailbox.

8       Q    Okay.  So she asks you, "What would/should we

9 do, if anything, with this retailer?"  Do you recall if

10 you had a chance --

11       A    I don't recall.  I don't recall.

12       Q    In terms of hierarchy with your department and

13 how it interacts with other departments, in this

14 situation, for example, you know, say you said -- you

15 said, "Let's look into this further," then vendor

16 inquiries would do more research?

17       A    Yes, ma'am.

18       Q    Now, say you said, "I think we should fine this

19 retailer."  Would you alone be involved in making that

20 decision to fine -- to impose a fine?

21       A    It would not be -- I'm sorry.  Based on this

22 set of allegations, would I fine the retailer?

23       Q    No.  I'm not asking about specifically.  I'm

24 just trying to get a sense of say you decide we need to

25 impose some kind of punitive measure on the -- on Dish
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1 Direct.  What process would you have to go through to get

2 the imposition of a fine imposed?  That's not very well

3 worded.

4            MS. MAZZUCHETTI:  Objection to form.

5            THE WITNESS:  We have a process that we've

6 tried to adhere to for years.  Let's, first of all,

7 identify the retailer and understand their side of --

8 involve them in the conversation and evaluate next to

9 actions based on the whole -- the whole picture.

10       Q    (By Ms. Hsiao)  So next actions.  Let's take

11 that step.  Then what happens?

12       A    Well, again, it depends on hypothetically if --

13 if -- if he can't -- if we can't prove in addition -- I

14 see a bunch of allegations but very few facts.  Okay?  So

15 I'd want to be able to substantiate something first.  And

16 if we were able to substantiate something occurred and it

17 fit a set of facts, led us to a position where we wanted

18 to financially penalize the retailer for these actions or

19 an action, we would make a recommendation.  And along the

20 way, our conversation is going to include other people's,

21 you know, input.

22       Q    Okay.  So what other people?  You make a

23 recommendation, you know, for a fine, for example.  Who

24 else would be involved in deciding whether to impose the

25 business decision?
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1       A    Again, it's --

2            MS. MAZZUCHETTI:  Objection to form.  Sorry.

3            Go ahead.

4            THE WITNESS:  The retailer is going to be

5 involved.  The sales support folks, the sales channel to

6 understand the dynamic of the relationship.  Again, it

7 would depend on the guidance we would receive.  Counsel

8 would be involved in some of these discussions.  Our

9 senior management group would have input to this too.

10       Q    (By Ms. Hsiao)  Okay.

11       A    As -- as -- as some of the actors.

12       Q    Okay.  Thank you.  We're done with that one.

13            (Exhibit  Number  262 was marked for

14 identification.)

15            (Ms. Hutnik left the room.)

16            THE WITNESS:  Yes, ma'am.

17       Q    (By Ms. Hsiao)  We are looking at

18 P l a i n t i f f s ' Exhibit  262, which is Bates stamped

19 Dish5-16058 on the first page.  Have you seen this

20 e-mail string before?

21       A    Yes, ma'am.

22       Q    And it's dated November 2006.  Can you describe

23 to me the exchange that's taking place here.

24       A    This is a -- it's information of what appears

25 to be from -- I'm sorry -- from an individual named --
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1 pseudonymed Frank Smith providing information to me

2 regarding his business and how he may conduct business

3 with Dish Network.  He claims to have relationships with

4 retailers named AllSat and Sterling, as retailers he's

5 worked with in the past.

6       Q    Now, if you look at the e-mail address on

7 page -16059, you know, it has from ceo@3ccomm.com to

8 bkkwerner@comcast.net.  Is that your personal e-mail

9 address?

10       A    Yes, ma'am, it is.

11       Q    Do you know why or do you remember why you were

12 using your personal e-mail for this line of questioning?

13       A    I can't say for sure, but it's likely that what

14 occurred -- that I was trying to get ahold of a retailer

15 and not appear as being someone affiliated with Dish

16 Network, requesting information as a -- as a retailer or

17 as a -- I didn't want to be identified as an employee of

18 Dish Network.

19       Q    Why not?

20       A    As -- this is a third party that may have been

21 undisclosed to us from any number of people.  If I come

22 off as being a compliance person or as an investigator

23 with Dish Network, he may not provide as much information

24 as if I was a bit more distant.

25            (Ms. Hutnik entered the room.)
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1       Q    (By Ms. Hsiao)  Okay.  He responded to

2 you --

3       A    Yes.

4       Q    -- I take it, and explained who he was, and he

5 said he was affiliated with AllSat and Sterling?

6       A    Yes, ma'am.

7       Q    And then you pass it on to Reji.  I mean,

8 again, do you recall what occurred in this situation with

9 respect to Frank Smith?

10       A    I don't recall what occurred on this one.  I

11 don't know.

12       Q    Do you know whether this exchange with Frank

13 Smith -- I know that's not his name.  It's Rizwan Ali;

14 right? -- resulted in you doing -- or your team doing

15 investigations with AllSat and Sterling?

16       A    I don't know specifically what occurred with

17 this one.  This is five years ago almost.  I don't recall

18 specifically what occurred.

19       Q    Well, based on your experience with the way

20 that your department works, what do you expect occurred

21 after this e-mail exchange?

22            MS. MAZZUCHETTI:  Objection to form.

23            THE WITNESS:  I would have expected that we

24 would have at least reached out to the two retailers that

25 were identified, AllSat and Sterling, and try to
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1 understand who 3CCOM is, who Frank Smith is or, as we

2 said, Rizwan Ali is and what the relationship was.

3            It's likely we searched our database, our Excel

4 spreadsheet, to see if we had any other mention of the

5 3CCOM or Frank or whatever to see if there were other

6 relationships that we could leverage.  That would have

7 been -- this is a complaint of a form; right?  This one

8 happened to come through me.

9            How this particular individual got to me, I

10 don't know, but we would have done what we normally would

11 have done, verify any other types through our -- our --

12 our previous research.  And we would have engaged the

13 retailers for an understanding of what this was.

14       Q    (By Ms. Hsiao)  Now, at this time, during

15 2006, were you actively doing investigations yourself

16 of, you know, for example, the third parties that had

17 been unidentified previously?

18            MS. MAZZUCHETTI:  Objection to form.

19            THE WITNESS:  It would -- it wouldn't be

20 unusual for me to take an element of an investigation and

21 be responsible for it.  The answer is yes.

22       Q    (By Ms. Hsiao)  And, again, you don't know

23 what prompted this -- the line of questioning to this

24 particular third party?

25       A    I could speculate, but I don't know for sure.
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1 No, ma'am.

2            MS. MAZZUCHETTI:  We don't want you to

3 speculate.

4       Q    (By Ms. Hsiao)  Do you keep -- again, I

5 don't mean "you."  Does your department keep records on

6 third-party affiliates?  We talked about retailer

7 files.  How about third-party files?

8       A    Yes, ma'am.  Yes, ma'am, we do.

9       Q    And if you know, how are those files kept?

10       A    We spoke about this a bit ago, and maybe I'm

11 misunderstanding your question.  When a retailer requests

12 the use of a third party, we -- we memorialize the

13 information associated with that third party in one of our

14 trackers.  And we have that -- it's maintained in the

15 compliance files of -- of retail services.

16       Q    And you're right.  We did talk about that.

17            What I'm asking specifically is so you have a

18 folder on, you know, Sterling, for example, which is a

19 retailer.  Do you have specific folders just on these

20 third parties that claim, for example, they work with

21 several retailers?

22       A    We may have some with correspondence or records

23 as supporting documentation for the tracker.  Yes, ma'am.

24       Q    Do you or does anybody in your department have

25 lists of third-party affiliates that have been approved as

Page 75

1 good to work with?

2            MS. MAZZUCHETTI:  Objection to form.

3            THE WITNESS:  No.

4       Q    (By Ms. Hsiao)  Okay.  How about third-party

5 affiliates who have been determined to be bad apples in

6 some respect?

7            MS. MAZZUCHETTI:  Objection to form.

8            THE WITNESS:  No.  Specifically good or bad

9 aren't assessments that we make.

10       Q    (By Ms. Hsiao)  Well, I mean, when somebody

11 submits a retailer for you to approve -- is it your

12 department that approves the third party?

13            MS. MAZZUCHETTI:  Objection to form.

14            THE WITNESS:  We don't approve.  We grant

15 consent.  It's subtly different.  At the same time, we

16 provide feedback to our retailers based on our experience;

17 have we ever had reports that would be negative is the

18 feedback we provide.  So the good/bad is not a fair -- we

19 don't keep lists of good or bad retailers but information

20 about affiliates that are reported to us.

21       Q    (By Ms. Hsiao)  Okay.  So, for example, if

22 you find out that a retailer is using an affiliate that

23 you understand has been the source of complaints in the

24 past, do you withhold your consent in that

25 circumstance?
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1       A    We would -- we would not grant -- we would not

2 grant a consent to use, yeah.

3            MS. MAZZUCHETTI:  Mind if we take a quick

4 bathroom break?

5            MS. HSIAO:  No.  Go ahead.

6            (A recess was taken from 10:08 until

7 10:16 a.m.)

8            (Exhibit  Number  263 was marked for

9 identification.)

10            THE WITNESS:  Yes, ma'am.

11       Q    (By Ms. Hsiao)  Okay.  So we're looking at

12 what  has been marked Plaintiffs'  Exhibit  263, and it

13 has the Bates Number Dish -7961.  And it's an e-mail

14 string from April 2008.  Have you seen these e-mails

15 before?

16       A    My name is on it, so I'm assuming I did.  I

17 don't recall it specifically.

18       Q    Okay.  I mean, having reviewed it now, can you

19 describe to me the exchange of information that's

20 reflected in these e-mails.

21       A    It starts from an e-mail from Brian Garrow to

22 Reji Musso and myself with an offer to put on what appears

23 to be a training curriculum in a call center or call

24 centers that may have been associated with Mr. Garrow in

25 India.
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1       Q    And what was Dish's response to his proposal?

2       A    Thank you for the invitation, but training

3 of -- I'm sorry.  I'm paraphrasing what it says in the

4 document.  But I read it to be that our ability to train

5 extends to our partner -- our retailers, not to third

6 parties that they employ.  And Mr. Garrow's responsible

7 for training of his resources.

8       Q    Do you know whether -- or I could just ask you.

9 Does Dish have a policy that they won't train these

10 third-party call centers?

11       A    I don't think it's fair to say that we have a

12 policy not to as much as our relationship is with our

13 retailers, not with their independent third parties.

14       Q    So what's the -- what's the reasoning behind

15 saying, "We are not going to be involved in training your

16 call centers"?

17       A    Again -- I don't know what the right words are.

18 We don't want to be responsible for someone we don't have

19 a contractual relationship for.  And I think that's a fair

20 way of assessing it.

21            If one of our retailers engages the services of

22 a third party, they're responsible for the terms and

23 reasons of the sale, and they need to hold their third

24 parties responsible for understanding the same terms and

25 conditions that need to be delivered to every customer.
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1 The customer experience has to be the same quality they

2 would if they were in the States or India.

3            It puts a burden on us to take on a training

4 role that, frankly, we're good at with our own retailers.

5 Third parties may have special needs, and it's not

6 reasonable that -- again, since we don't have a

7 contractual relationship, that we should work with them.

8       Q    So you train the retailers because you have a

9 contractual relationship with them?

10       A    Correct.

11       Q    And you won't train the third parties because

12 you don't have a direct contractual relationship with the

13 third parties?

14            MS. MAZZUCHETTI:  Objection to form.

15            THE WITNESS:  Yes.

16       Q    (By Ms. Hsiao)  Now --

17       A    That may not be the only reason.  I could think

18 of other reasons.

19       Q    What other reasons?

20       A    Like, we don't know them.  I don't speak

21 Punjabi or whatever.  Traveling to India would be a

22 challenge.

23       Q    So, for example, Mr. Garrow says that, you

24 know -- well, I gather when he says "I would like to do

25 something," it means "I would like Dish to do something
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1 with me," to train all the call centers on the ground

2 there.

3            Were you aware -- and, again, when I say "you,"

4 I mean Dish.  Was Dish aware that Cyberworks had call

5 centers in India that it was using?

6            MS. MAZZUCHETTI:  Objection to form.

7            THE WITNESS:  Apparently, because he's telling

8 us that he has call centers there.  So we must have been

9 aware, yes.

10       Q    (By Ms. Hsiao)  Now, is there a

11 difference -- and you tell me.  I don't know how it

12 works.  Is a call center the same as a third-party

13 affiliate?

14            MS. MAZZUCHETTI:  Objection to form.

15            THE WITNESS:  A call center could be a third

16 party.

17       Q    (By Ms. Hsiao)  But it could also be owned

18 by the retailer?

19       A    Right.  Yes.  And there could be other types of

20 third parties that aren't call centers.

21       Q    Okay.  So the fact that it's a call center

22 doesn't necessarily mean it's a third-party affiliate; it

23 could be owned by Cyberworks?

24       A    Correct.  And it's not clear in that

25 communication.  And I don't really know what a call center
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1 is.  Is it, like, AT&T on the fourth floor here, or is it

2 somebody having an extra room in his house in, you know,

3 Mumbai that he -- he's up all night long and making calls

4 to America?  I don't know what a call center is.

5       Q    And you don't know what particular call centers

6 Mr. Garrow was using?

7       A    No.  No, ma'am.

8       Q    Do you know whether Cyberworks was an OE

9 retailer?

10       A    I believe they were.

11       Q    Do you know whether Cyberworks ever engaged in

12 training of its call centers of the type described in this

13 e-mail?

14       A    I don't know.

15       Q    Do you know whether other retailers other than

16 Cyberworks have trained their call centers with the type

17 of telemarketing law training that's described here?

18       A    I don't know.

19       Q    Now, in the e-mail that Reji sent back -- do

20 you recall whether in between Mr. Garrow's e-mail at

21 1:13 p.m. and then Reji's e-mail back to him after the

22 weekend, that you and Reji discussed this issue?

23       A    I don't recall.  I don't recall.

24       Q    Typically when you're cc'd on an e-mail like

25 this, do you have a -- do you have a regular practice in
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1 terms of letting Reji respond to it, or does she have to

2 discuss things with you before she sends a response back?

3            MS. MAZZUCHETTI:  Objection to form.

4            THE WITNESS:  I do not require my managers to

5 clear every action with me.  It's prudent that they be

6 able to exercise good judgment in executing their job.  I

7 don't know that Reji and I ever talked about this

8 specifically.  Her response is appropriate.

9       Q    (By Ms. Hsiao)  So you don't know whether

10 you and Reji talked about this particular situation; is

11 that what you mean?

12       A    That's correct.

13       Q    Have you ever discussed with Reji in the

14 past -- and I mean in the past before this e-mail -- the

15 idea of Dish engaging in training of third-party

16 affiliates or call centers used by retailers?

17       A    Was the question have we talked about that?

18       Q    Did you talk about it before so that she knew

19 what to say?

20            MS. MAZZUCHETTI:  Objection to form.

21            THE WITNESS:  I don't -- I don't recall that we

22 ever did or didn't.  I don't recall.

23            Are we done with 263?

24       Q    (By Ms. Hsiao)  We are.

25 //
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1            (Exhibit  Number  264 was marked for

2 identification.)

3            THE WITNESS:  Yes, ma'am.

4       Q    (By Ms. Hsiao)  Okay.  So we're looking at

5 what's  been  marked  Deposition  Exhibit  264, which is

6 Bates stamped Dish -7610 on the first page.  And it's

7 an e-mail string from July 2008.  Do you recall having

8 seen this before?

9       A    Not specifically, no, ma'am.  Again, I'm part

10 of the dialogue, but I don't recall it specifically.  Or

11 it appears to be I'm part of the dialogue here.

12       Q    Okay.  Based on your review of the document,

13 can you give me a sense of what was going on in this

14 exchange?

15       A    This string initiated or started, rather, when

16 Ms. Cici Gordon sent an e-mail to our senior managers at

17 Dish Network and relayed a story of persistent prerecorded

18 phone calls to her cell phone as a result of her

19 contacting what she believed was Dish Network for Dish

20 Network service or discussion of -- of -- of Dish Network

21 service.

22       Q    Okay.  And how is it that you were looped into

23 this e-mail exchange?

24       A    The e-mail came from -- after the senior

25 managers received this e-mail, Mr. DiFranco forwarded this
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1 to Blake Van Emst, my VP, Marci Metzger, and Bruce

2 Peckham.  Mr. Peckham did some preliminary research and

3 responded back to Blake, and Blake -- Blake Van Emst then

4 responded back to me as my group was responsible for this.

5 So I was part of the conversation.  Blake forwarded this

6 to me.  Mr. Van Emst forwarded it to me.

7       Q     On the first page of Exhibit  264, -7610,

8 there's an e-mail from Reji Musso to Marci Metzger, you,

9 Bruce Peckham, and Blake Van Emst.  And she says --

10 obviously, they've identified it.  She doesn't say this.

11 They've identified it as I-Dish.  And she says she's

12 e-mailed and left voice mails for her contact there.

13            She says, "I have not shared the original

14 e-mail yet with the original OE retailer because, quite

15 frankly, I wanted to see how accurate their information

16 was going to be (I don't doubt the consumer at all in this

17 case)."  Do you know what Reji meant when she said that?

18       A    I wouldn't want to speculate.  I don't know.

19       Q    You don't remember?

20       A    I don't recall specifically what she intended

21 by that, no.

22       Q    Do you recall your department -- and I guess

23 Reji's people specifically having encountered previous

24 complaints that came from calls made by I-Dish?

25       A    I don't recall.  I don't recall specifics, no.
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1       Q    Do you recall any particular problems with

2 I-Dish at all?

3       A    I don't.  I don't recall.

4       Q    If you look at the e-mail up above, Reji has

5 heard back from Ben Henderson at I-Dish, and "They

6 researched the call logs and came up with 10 calls exactly

7 the same," which suggests that the complaints were

8 warranted.  Do you know what, if anything, was done with

9 respect to I-Dish to help resolve this type of problem and

10 avoid it happening in the future?

11            MS. MAZZUCHETTI:  Objection to the form of the

12 question.

13            THE WITNESS:  No.

14       Q    (By Ms. Hsiao)  You don't know?

15       A    I don't know.

16            Is that it with this one?

17       Q    Yep.

18            Are there particular retailers that stand out

19 for you as having been the source of TCPA complaints in

20 your time as the head of the department?

21            MS. MAZZUCHETTI:  Objection to the form of the

22 question.

23            THE WITNESS:  I don't know what you mean as far

24 as "stand out."

25       Q    (By Ms. Hsiao)  Well, are there particular
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1 retailers that you remember having been the source of

2 many telemarketing complaints from consumers?

3       A    Nothing stands out in my mind.  I know we've

4 interacted with a number of retailers regarding

5 allegations of violations of do not call, TCPA, and just

6 telephone sales rule.  But nothing stands out as specific.

7       Q    So no one retailer or group of retailers stands

8 out in your mind as particularly egregious?

9       A    As far as abuse or -- or --

10       Q    Yes.  As far as abuse.  Sure.

11       A    Nothing stands out.  Nothing stands out, no.

12       Q    How about in terms of fraud on the audit side

13 of what you all do?  Do any particular retailers stand out

14 as having been really egregious committers of fraud?

15            MS. MAZZUCHETTI:  Objection to the form of the

16 question.

17            THE WITNESS:  No.  We have -- we have

18 processes.  We've audited thousands of retailers.  And we

19 have been uniform in our work, so nothing stands out

20 specifically.  No.  I mean, recent always is better.  I

21 might be able to talk about something that happened in the

22 last week, but nothing stands out as being particularly

23 egregious.

24       Q    (By Ms. Hsiao)  In terms of over time, you

25 mean?  Well, I mean, last week, for example, can you
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1 give me a -- did you deal with any retailers who were

2 the source of telemarketing complaints?

3       A    I did not.

4       Q    How about audit problems, fraud committed by

5 retailers or allegedly committed by retailers?

6       A    Yes.  I had conversations last week with

7 retailers that were involved in investigations.  I also

8 had conversations with nine of our OE retailers in our

9 ongoing call monitoring, kind of feedback process.

10       Q    Tell me about this ongoing call monitoring

11 process.  I mean, what is it?

12       A    So our OE retailers are -- they -- we record --

13 we commit quite a few resources to evaluating and

14 providing feedback about recorded phone calls that are

15 associated with sales that our OE partners make.  We

16 provide feedback in regular phone calls with them.

17       Q    Are these the -- these are the phone calls that

18 are uploaded by OE retailers, and then somebody in quality

19 assurance listens to them?

20       A    Yes.

21       Q    And the quality assurance form is scored for

22 individual phone calls?

23       A    Correct.

24       Q    Now, in those calls, are the retailers scored

25 for compliance with customers' requests to be put on the
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1 internal do-not-call list?

2       A    No.

3       Q    Are they scored for -- and when I mean

4 "scored," is anything recorded in the form -- for whether

5 a -- if a customer has a complaint about the way that the

6 agent behaved?

7            MS. MAZZUCHETTI:  Objection to the form of the

8 question.

9            Are you asking him to tell you what's on the

10 form?

11       Q    (By Ms. Hsiao)  Well, whether it's recorded

12 when you're doing the scoring or, you know, whoever --

13 the quality assurance team is filling out the form, I'm

14 just trying to get a sense of what -- what subject

15 matter is addressed in there and whether there is

16 anything regarding telemarketing complaints.

17            MS. MAZZUCHETTI:  Objection to the form of the

18 question.

19            THE WITNESS:  Again, the calls that are

20 recorded are associated with completed sales calls.  So a

21 request to be put on a do-not-call list would not

22 typically be part of the concluded sale.  I've never

23 listened to a call that had a request.  If it was -- can

24 you restate your question?

25       Q    (By Ms. Hsiao)  Well, I may be under a
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1 misimpression of what the type of calls the calls are.

2 You said they're completed sales calls.

3       A    They are supposed to be.

4       Q    Which suggests that -- these are outbound

5 calls?

6       A    I don't know.

7       Q    Okay.  They could be inbound calls as far as

8 you know?

9       A    Yes.  Our retailers -- the OE retailers, they

10 use the telephone.

11       Q    And as far as you know, the call that is

12 recorded is a call that results in a sale of some sort to

13 the customer?

14       A    Right.

15       Q    So it wouldn't be a customer calling in to

16 complain, "I want you to put me on your do-not-call list"?

17       A    Correct.

18       Q    Okay.  And, similarly, it wouldn't be a cold

19 call to a noncustomer and the customer says, "I don't want

20 the product"?  That wouldn't be recorded?

21       A    Correct.

22       Q    Do you know how -- how it is decided what calls

23 are to be recorded by the retailer?

24       A    Do I know how -- what calls are -- which calls

25 are requested to be uploaded to be monitored?
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1       Q    Right.  We talked about they're supposed to be

2 completed sales.  Are they random calls?  Does Dish just

3 decide itself to pick certain calls?  How are the calls

4 selected for being uploaded and then listened to?

5            MS. MAZZUCHETTI:  Objection to the form of the

6 question.

7            THE WITNESS:  Our IT department generates a

8 request on a weekly basis for retailers that participate

9 in our quality program based on completed sales that that

10 request includes -- basically is account numbers, and

11 they're supposed to provide those calls back to us.

12       Q    (By Ms. Hsiao)  And the retailers have some

13 sort of electronic access that they can upload them to

14 a database for Dish to listen to?

15       A    It's a secured FTP site, yes.

16       Q    What does FTP stand for, if you know?

17       A    File Transfer Protocol.  I don't know.  It's --

18 it's a secure folder -- I'm not a techie.

19       Q    I don't know.  It just keeps being used, and I

20 didn't know what it meant.

21       A    We use a secured FTP site with folders for each

22 of our retailers to deposit their calls.  And it's also

23 where they receive the list of calls that they need to

24 upload for next week's evaluations and such.

25       Q    Okay.  And is it only OE retailers that
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1 participate in this call-monitoring program?

2       A    Yes, ma'am.

3       Q    So that's about -- I think you said about 50, a

4 little less than 50?

5       A    Something like that.

6       Q    How long has the program -- the call-monitoring

7 program been in existence just generally?

8       A    Since 2007.

9            (Exhibit  Number  265 was marked for

10 identification.)

11            MS. MAZZUCHETTI:  Can we go off the record for

12 a moment?  Lisa, can we go off the record for a moment?

13            MS. HSIAO:  Sure.

14            (A discussion was held off the record.)

15            MS. MAZZUCHETTI:  Lisa, I note that this

16 document was inadvertently produced.  It is a privileged

17 document.  The entire trail contains correspondence with

18 in-house counsel at Dish Network, and, therefore, I'm

19 going to claw this document back as inadvertently produced

20 and not permit questioning on this document.

21            MS. HSIAO:  Okay.  I think -- I've rethought

22 this since we had the situation last time that I should

23 ask a couple of questions just to preserve the objection

24 rather than have to call him back, and then somebody can

25 see what the questions were, and we can decide later.  So
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1 you can instruct him not to answer every time.

2            MS. MAZZUCHETTI:  Okay.

3       Q    (By Ms. Hsiao)  I want to ask a few

4 questions to make it -- put it on the record.  This is

5 lawyer stuff.

6            So we are looking at what was marked as

7 P l a i n t i f f s ' Exhibit  265, which is Bates labeled Dish -6410

8 on the first page.  And defense counsel has indicated that

9 they believe the document was inadvertently produced.

10            Mr. Werner, who is Jonathan Frank?

11            MS. MAZZUCHETTI:  Just -- I don't mind you

12 asking who the people are as long as we're -- and you can

13 be looking at the document.  But I don't want the witness

14 testifying off the document.  If he's going to identify

15 people -- I don't want you to take a position that I

16 permitted testimony on the document.

17            MS. HSIAO:  Sure.  No.  I understand.  I want

18 to lay a foundation, and then I'll ask a question.

19            MS. MAZZUCHETTI:  I understand.

20            MS. HSIAO:  And if you instruct him not to

21 answer, that will be what happens.

22            MS. MAZZUCHETTI:  Okay.

23            THE WITNESS:  Jonathan Frank is counsel for

24 Dish Network.

25       Q    (By Ms. Hsiao)  Okay.  Do you recall your
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1 department distributing a facts blast regarding the use

2 of prerecorded outbound telemarketing messages?

3            MS. MAZZUCHETTI:  Lisa, if I can -- if I take

4 the document away from him and you ask him questions, I'm

5 fine with that.

6            MS. HSIAO:  Okay.  That's fine.

7            MS. MAZZUCHETTI:  I don't want him testifying

8 on the document.

9            Go ahead.

10            THE WITNESS:  I don't recall specifically a

11 facts blast.  I know we've addressed prerecorded

12 telemarketing -- I'm sorry, prerecorded messages with our

13 retailers.

14       Q    (By Ms. Hsiao)  Do you recall the content of

15 what you told your retailers about prerecorded outbound

16 telemarketing messages?

17       A    No.  Specifically, no.

18       Q    Do you know who in your department would have

19 prepared the material that was distributed to retailers

20 regarding prerecorded outbound telemarketing messages?

21       A    If documents were created, we would have worked

22 with other departments to create that, and it would have

23 been Reji or myself that would have facilitated or helped

24 that.

25       Q    When these documents were, in fact, created, do
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1 you know for a fact that they were distributed to

2 retailers?

3       A    I don't know -- I don't know if -- I don't know

4 what documents we're talking about, to say if they've been

5 distributed or not.  I don't know which specific ones.

6       Q    Well, do you know whether any documents were

7 created instructing retailers about the use of prerecorded

8 outbound telemarketing?

9       A    I believe we've created documents that have

10 both been part of, again, the training documents we talked

11 in the past.  We've probably talked about that in chats as

12 part of our training at Team Summits, at other training

13 forums, perhaps facts blasts.  But I don't know specific

14 any -- what documents we're talking about to see what has

15 specifically been sent to a retailer.

16       Q    And the facts blast that we talked about,

17 that's -- I don't know if I recall correctly, that's

18 something that's posted on the retailer care site?

19       A    A facts blast is -- usually covers one subject,

20 but there's lots of them.  It's not like we do one and

21 then we replace it with something else.  It's an

22 informational piece, and we do those regularly for a

23 variety of different issues.

24       Q    So if I were to look at the retailer care site,

25 are there a list of different facts blasts there that a
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1 retailer can access?

2       A    Uh-huh.

3            MS. MAZZUCHETTI:  I'm sorry.  Say yes or no.

4 The uh-huh is difficult for the court reporter.

5            THE WITNESS:  Yes.

6       Q    (By Ms. Hsiao)  Is there any kind of tickler

7 or alert that's sent to retailers saying, "An important

8 facts blast has been posted; please review"?

9            MS. MAZZUCHETTI:  Objection to the form of the

10 question.

11            THE WITNESS:  I don't know how -- how it

12 appears on the retailer side.  I know that we have

13 important notices and facts blasts.  I don't know how it

14 appears on the retailer site.  I don't know.

15       Q    (By Ms. Hsiao)  Do you know how retailers

16 are alerted to the existence of new information that's

17 in a facts blast?

18       A    No, ma'am.

19       Q    Who in your department would know that, if

20 anyone?

21       A    The -- I don't know for sure.  Any number of

22 the folks that work on the retailer care side -- I mean on

23 the retailer care line that take calls, they provide

24 direction to our retailers to look at things, and I don't

25 know what the communication mechanism through our tools
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1 is.

2       Q    Is the retailer care line and the people that

3 staff it, are they in your department?

4       A    No, they're not.

5       Q    What department?

6       A    Well, they're in retail services.  They're not

7 in my department.  My unit, audit and risk, is part of

8 retail services.

9       Q    What part of retail services are they in?

10       A    Retail care line is a unit within retail

11 services.

12            MS. HSIAO:  I didn't use it.

13            MS. MAZZUCHETTI:  My objection stands, and

14 you'll be receiving a letter from us.  I understand

15 there's been a couple documents that were -- through this

16 deposition process that we realize were inadvertently

17 produced, likely given the rapidity with which we were

18 trying to make the production.

19       Q    (By Ms. Hsiao)  We were talking before about

20 the call monitoring, the program that you all have.

21 And what type of process do you have where you follow

22 up with retailers about the results of the call

23 monitoring?

24       A    For the partners that -- that upload phone

25 calls, we provide -- our process is pretty involved.  It
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1 goes to -- the calls are evaluated.  National QA evaluates

2 calls, provides weekly a scorecard.  And we debrief both

3 the report and the detail that follows on a weekly basis

4 with the partners that participate.

5       Q    Is there a weekly phone call?

6       A    Yes.  Yes, ma'am.

7       Q    Is it a phone call or in-person meeting?

8       A    It's a phone call.  It's a regularly scheduled

9 phone call.

10       Q    Who participates in those phone calls?

11            (Ms. Berridge left the room.)

12            THE WITNESS:  The retailers that upload calls

13 and then a designated person in compliance or retail

14 services audit and risk that has a regular call with a

15 group of retailers.

16       Q    (By Ms. Hsiao)  And are the -- maybe it's

17 hard to generalize.  But, for example, on those calls,

18 do you ever discuss TCPA compliance or telemarketing

19 compliance issues?

20            MS. MAZZUCHETTI:  Objection to the form of the

21 question.

22            THE WITNESS:  No.  Well, to say no would be

23 wrong.  I have not -- I'm not aware of any calls that --

24 the discussion was resolving TCPA specifically.  And these

25 are calls that talk about sales calls and that kind of
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1 result.

2       Q    (By Ms. Hsiao)  That's right.  So they are

3 completed sales calls, so you wouldn't necessarily be

4 discussing compliance issues with TCPA?

5       A    Correct.

6       Q    Okay.  Let's look at this one.

7            (Exhibit  Number  266 was marked for

8 identification.)

9            THE WITNESS:  Yes, ma'am.

10       Q    (By Ms. Hsiao)  Okay.  We're looking at

11 what's  been marked as Plaintiffs'  Exhibit  266, which

12 has the Bates Number Dish -7809 on the first page.

13 This is an e-mail string from September 2008.  Have you

14 seen this e-mail string before?

15       A    Again, I'm on the distribution.  I must have.

16 I don't recall specifically till now this one.

17       Q    Do you recall a situation where Dish Network

18 penalized National Satellite Systems with a $500 penalty?

19       A    That's what's discussed in this document, yes.

20       Q    You didn't recall it before looking at this?

21       A    I don't recall right now, no.

22       Q    Now, how -- how, if at all, are you involved in

23 a decision to impose, you know, here, this penalty on

24 National Satellite Systems?

25       A    So how am I involved?
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1       Q    Yeah.  How are you involved?  Reji obviously

2 made a recommendation.  What involvement did you have?

3       A    From this -- this string, I can't say what

4 occurred before, so I can't tell you what happened, what

5 my involvement was in this specific situation.  Suffice to

6 say that when we discussed and shared with -- when Reji

7 shared with Blake, I was copied so that we're all on the

8 same page about what the outcome and the logic was for the

9 decision for the penalty with National Satellite.

10       Q    Okay.  Now, the recommendation that she made,

11 that Reji made, was initially she was going to impose a

12 $2,500 penalty, but then she decided to modify it to $500.

13 And on the first page of the document, she links the $500

14 to the penalty that the government would impose.

15            Do you know the basis for imposing a penalty,

16 like $500 or $2,500?

17            MS. MAZZUCHETTI:  Objection to form.

18            THE WITNESS:  Specifically, no, I don't know.

19       Q    (By Ms. Hsiao)  Do you know if it links to

20 any financial loss or expense incurred by Dish in

21 investigating a complaint?

22       A    The penalties that we've imposed were

23 independent of any costs that we incurred.  So no.  The

24 answer is no.

25            (Ms. Berridge entered the room.)
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1       Q    (By Ms. Hsiao)  Do you have any kind of

2 guidelines -- we have talked about business rules that

3 lay out what type of penalty is appropriate for a

4 particular violation.

5       A    Yes, we do.

6       Q    Okay.  And what are those?

7       A    Those are in publications that include our

8 facts blasts or retailer agreements in business rules.  We

9 talk about disciplinary action up to and including

10 termination.

11       Q    So are there certain levels of fines, for

12 example, that are set forth in those business rules you're

13 referring to?

14       A    No.  With the high end being recognition of the

15 automatic termination of the agreement, anything up to

16 that is -- is -- is fair game.  I don't think in any of

17 our documents we talk about specific dollar penalties for

18 activities.  Back to what we talked about before, these

19 cases are evaluated one-off.  Again, all the

20 circumstances -- and this e-mail lays out neatly some of

21 those considerations in this particular case.

22       Q    Okay.  So here Reji lays out that the retailer

23 has revamped their phone system and getting a new phone

24 system installed.  Clearly she felt that was sufficient

25 to --
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1       A    Well, more to the --

2            MS. MAZZUCHETTI:  Excuse me.  I'm just going to

3 object to the form and characterization of the document

4 and what Reji thought.

5       Q    (By Ms. Hsiao)  I'm sorry.  What were you

6 going to say?

7       A    Well, I think what she says here is that the

8 issue, it was not as blatant as persistent -- frequent and

9 persistent.  It was not a do-not-call violation.  The call

10 didn't end up talking to -- you didn't get to a live

11 agent, which is a problem, but at the same time, the

12 responses that the retailer took, based on this document,

13 you know -- it's -- the penalty will be appropriate.

14       Q    And she says -- I'm looking at Reji's e-mail

15 from September 2nd, which is the second e-mail on the

16 first page.  She says, "I speak to them on a weekly basis

17 so that we can make sure they are on track."  Do you know

18 what she's referring to there?

19       A    No.

20       Q    You don't know if it's the call-monitoring

21 meetings that we've been discussing?

22       A    It's not clear to me.  We have a lot of

23 dialogue with our retailers, so I don't know what

24 specifically she is talking about.

25       Q    Are there any other types of regular meetings
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1 that the compliance division has with retailers outside of

2 the call-monitoring discussions we have been talking about

3 with quality assurance?  Do you know of any other regular

4 meetings that you have with retailers?

5       A    Regular meetings, the only ones I could speak

6 to would be the call-monitoring ones.  It's not to say

7 that we don't have ongoing dialogue with any or all of our

8 partners.

9       Q    You just don't know?

10       A    I just don't know.

11       Q    Okay.  Now, the last -- the second-to-last

12 paragraph, she says, "I am not sure what is to be gained

13 if we penalize the 'good retailers' beyond what is fair

14 and reasonable, and I believe that is the precedent we

15 should set."  Do you know what she means by that?

16       A    Specifically, no.

17       Q    Do you know what she means by, quote/unquote,

18 "good retailers"?

19       A    No, ma'am.

20       Q    Okay.  Now, the last paragraph, she says,

21 "I-Satellite and Cactus Concepts are different stories,

22 and I would like to throw the proverbial book at them,

23 with your permission of course, although I'm uncertain as

24 to whether Cactus can pay anything for transgressions

25 beyond what they are in the process of paying now."
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1            Do you know what she was referring to there?

2       A    No, ma'am, I don't.

3       Q    Are you familiar with retailers called

4 I-Satellite and Cactus Concepts?

5       A    I know the names of both those retailers, I-Sat

6 and Cactus Concepts.  But I don't know the specifics that

7 she's referring to here.

8       Q    You don't know why she would like to throw the

9 proverbial book at them?

10       A    No.

11       Q    Do you know or do you recall whether anything

12 was done to, quote/unquote, "throw the proverbial book at"

13 I-Satellite and Cactus Concepts?

14       A    I don't recall specifically if anything was

15 done or not.  Again, I don't know the specifics of what

16 she's saying here are.

17       Q    Now, Reji says on the third-to-last paragraph,

18 "Other retailers with significant penalties were involved

19 in multiple calls to the same consumers or blatant calls

20 to individuals on the DNC."  Do you know if there is some

21 way of finding a list of penalties imposed on retailers

22 and what the penalties were imposed for?

23       A    I don't know if a list exists.  If actions were

24 taken, they would exist in at least the retailers', you

25 know, compliance records.  But I don't know if a list
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1 exists.
2       Q    Do you know what the Siebel database is?
3       A    Yes, ma'am.  I know what Siebel is.
4       Q    What's your understanding of what it is?
5       A    Siebel is a -- I believe is a relationship
6 management tool.  It's a relationship management tool.
7 It's customer -- I'm sorry.  It's retailers -- a lot of
8 information we have regarding our retailers.
9       Q    Do you know whether a penalty imposed on a

10 retailer would be in the Siebel database?
11       A    Documents may be stored as attachments in
12 Siebel, and if documents -- to the extent they may have
13 been recorded, they might be in Siebel.  I wouldn't say
14 that in all cases documents are stored in Siebel.
15       Q    How about the information we were talking about
16 before in terms of who -- you know, if the retailer had
17 certain third-party affiliate call centers they used,
18 would that be in Siebel?
19       A    I don't believe so.
20       Q    So that would be in the retailer's compliance
21 folder that we were discussing?
22       A    No.  Well, perhaps in a retailer file.  More
23 likely in one of our trackers for third parties.
24       Q    Oh, that's right.  I remember you said that.
25            Do you know someone named Steve McElroy?
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1       A    I know Steve.

2       Q    Who is he?

3       A    Steve McElroy was, I believe, one of our

4 regional sales managers.

5       Q    When you -- yeah.  We're done with that.

6            When your department decides to impose a

7 penalty, for example the one we were just looking at on

8 Exhibit  266, do you involve the regional sales manager in

9 the decision?

10       A    Yes, ma'am.

11       Q    What's the involvement?  If you can describe

12 that.

13       A    And, again, when we have an issue, we want to

14 understand -- to the extent that we want to make a

15 decision that's going to be adverse, you know, a penalty

16 or a termination or whatever, I want to have all the

17 relevant parties involved so they know what's going on at

18 the very least but be able to provide input.

19            I don't know that Steve McElroy had anything to

20 do with National Satellite.  But if he was the regional

21 sales manager at the time, we would have at least shared

22 the information we had, what the circumstances were, and

23 then sought his input to appropriate actions.

24       Q    What's your understanding of the -- what are --

25 regional sales manager does with respect to the retailers
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1 in his or her area?

2       A    It depends on the channel.  A regional sales

3 manager that works with our OE partners is specific

4 hands on with the -- with the retailer themselves, the

5 retailers themselves, small population of retailers.

6            If it's one of our -- one of our full-service

7 retailers, a regional sales manager may manage area sales

8 managers in training and promotion of sales of Dish

9 Network stuff.  That's my understanding.

10       Q    Thank you.

11            (Exhibit  Number  267 was marked for

12 identification.)

13            THE WITNESS:  Yes, ma'am.

14       Q    (By Ms. Hsiao)  Okay.  We are looking at

15 what's  been  marked  Plaintiffs'  Exhibit  267, which is

16 Bates number Dish -7910 on the first page.  Have you

17 seen this e-mail before?

18       A    I must have.  I may have.  I'm on the

19 distribution list.  And I'm mentioned as a participant in

20 this conversation.  Until now, I don't recall it.

21       Q    Do you remember having a meeting and some

22 exchanges about Cactus Concepts?

23       A    Specifically until now, I don't recall that

24 specific meeting.

25       Q    Okay.  And can you tell me now what you recall
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1 about that meeting and what happened afterwards?

2       A    I could only share back what's been

3 memorialized in this document.  I don't remember the

4 specifics.  It appears that -- well, it appears that Steve

5 McElroy -- as an aside, I have to apologize.  Steve

6 McElroy appears to be the vice president of sales, not a

7 regional sales manager, and I may have mischaracterized

8 his title a little while ago.

9       Q    We won't tell anybody.

10       A    Having said that, a conversation may have

11 occurred where Shawn with Cactus Concepts was contacted by

12 Steve McElroy, and in that -- in attendance to that

13 meeting was myself, Christina Voorhies, Reji Musso, and

14 Bert Eichhorn.  A variety of issues may have been

15 discussed, as they are listed here.

16       Q    Now, in the e-mail, Steve says there was an

17 investigatory meeting.  Was it common to have

18 investigatory meetings with retailers where, you know, an

19 audit had identified problems?

20            MS. MAZZUCHETTI:  Objection to the form of the

21 question.

22            THE WITNESS:  That's Steve's words.  I don't

23 know what that means.  I don't know what he means.  It's

24 unusual to have an investigatory conversation with

25 retailers.  We have conversations.  We share our results.
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1 I don't know exactly what a investigatory meeting is.

2 It's terms that I wouldn't normally use.

3       Q    (By Ms. Hsiao)  Well, after you do an

4 investigation, you know -- for example, here you've

5 identified problems with churn, duplicate accounts, and

6 other problems -- is it typical for your department,

7 for audit and risk, to have a meeting with the retailer

8 to discuss the problems?

9            MS. MAZZUCHETTI:  Objection to form.

10            THE WITNESS:  Subsequent to investigations or

11 inquiries, we share the results with our retailers so we

12 can -- you know, we talked about so we give feedback about

13 performance.  So it's -- it's important.  It's incumbent

14 upon us to share results with our retailers.

15       Q    (By Ms. Hsiao)  Now, you said Steve McElroy

16 was a vice president of sales.  Is it typical for the

17 vice president of sales to be involved directly with a

18 retailer investigation?

19       A    It's not unusual.  We have a -- we have a fluid

20 relationship with the internal actors, our internal audit

21 folks, our national QA, the folks in ERT, our sales

22 channel, you know.  We have a fluid relationship.  And

23 it's important that we maintain those relationships.  And

24 at times -- it's not unusual to have the vice president be

25 involved in an investigation or the evaluating of next
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1 actions.  It's not unusual.

2       Q    Okay.  So in terms of evaluating next actions,

3 at the bottom of the first page of this Exhibit 267, Steve

4 says, "After the meeting with Shawn, I held a second

5 meeting with the internal participants and polled each

6 member on the course of action they would recommend.  Each

7 member of the meeting recommended termination.  I

8 completely agree with this assessment."

9            I mean, in your experience, this sort of

10 polling about what should happen, is that common?

11            MS. MAZZUCHETTI:  Objection to form.

12            THE WITNESS:  Again, these are Steve's choices

13 of words.  Polling may not be -- I don't think we vote as

14 much as we bring our respective perspectives -- our

15 perspectives regarding what next actions are based on the

16 specific facts.  The details in this situation were

17 consistent in that we evaluate the facts.  We don't make

18 decisions without considering all the facts, be it

19 compliance or fraud, similar process.

20       Q    (By Ms. Hsiao)  And would you qualify this,

21 the problems identified with this retailer as fraud --

22 I mean, I'm sorry -- audit.  Strike that.  As fraud or

23 compliance or both?

24       A    The facts that were here would indicate that

25 there is a bit of both.  If there were some TCPA issues,
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1 they're addressed.  If there's other fraud, if that's the
2 right word, there are issues that are called out here too.
3       Q    Now, we've seen in some of the past exhibits
4 we've looked at, you know, e-mails going back and forth
5 between the retailer asking questions and -- you asking
6 questions to the retailer and the retailer responding.  Do
7 you know what led up to this meeting that's discussed in
8 Exhibit 267?
9       A    Not specifically.  I don't recall.

10       Q    Do you recall whether Cactus Concepts was
11 terminated as a retailer?
12       A    I don't recall.  I could -- I could look.  I
13 could validate, but I'm not aware specifically.
14       Q    Well, I mean, for example, here, you know,
15 Steve says, Everybody at "the meeting recommended
16 termination."  Is there anything that needs to happen
17 after that recommendation for that termination to be
18 implemented?
19       A    Yes, ma'am.
20       Q    What needs -- what needs to be done?
21       A    We need to formalize the termination.  And
22 there's a variety of documents we pull together,
23 including -- we need to formalize the termination
24 essentially.
25       Q    Is there anybody else that needs to approve the
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1 termination beyond the people involved in this e-mail

2 string?

3       A    Yes, ma'am.

4       Q    Who else?

5       A    And approval may not be right as much as our --

6 our documents -- our SOX process, Sarbanes-Oxley documents

7 require signatures and approvals of executive vice

8 president, counsel, director of EP or retail services, and

9 the general manager of retail services.  And it's part of

10 the package is their formal signatures on the documents.

11       Q    So any one of those people that you mentioned,

12 they could have said, "No, we're not going to terminate"?

13            MS. MAZZUCHETTI:  Objection to form.

14            THE WITNESS:  Yes.

15       Q    (By Ms. Hsiao)  Do you know -- I mean, I

16 guess it depends.  For example, in this circumstance,

17 there was a termination recommended and then somebody

18 sends the paperwork around.  Is the paperwork for

19 terminations sent in bulk for signature to a group?

20 You know, how is it actually processed?

21            MS. MAZZUCHETTI:  Objection to form.

22            THE WITNESS:  We formalize it in a folder.

23 Since we can, we -- I want to make sure all my documents

24 are clear and concise and defensible should an issue come

25 up in years to come, if there is a termination.
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1       Q    (By Ms. Hsiao)  So there's a hard copy

2 folder?

3       A    Yeah.  Typically there's hard copy.  Well,

4 there has to be a hard copy.

5       Q    And they would physically sign the hard copy?

6       A    Yes, if there is a termination.

7       Q    If there is a termination.

8            Do you recall whether there was any push back

9 from anybody as to the recommendation to terminate Cactus

10 Concepts?

11       A    I don't recall.

12            MS. HSIAO:  Can we go off for a minute.

13            (A discussion was held off the record.)

14            (Exhibit Number 268 was marked for

15 identification.)

16            MS. MAZZUCHETTI:  Give me a moment, please, on

17 this one.

18            Okay.

19            Give us a moment.  We see names of counsel.

20            MS. HSIAO:  Sure.

21            MS. MAZZUCHETTI:  Can you give us a moment off

22 the record?  Bruce, you can stay here.

23            (A discussion was held off the record.)

24       Q    (By Ms. Hsiao)  We're looking at what's been

25 marked Plaintiffs' Exhibit 268, which bears the Bates
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1 Number Dish -6629 on the first page.  First of all, do

2 you know -- do you see on the e-mail, the second e-mail

3 on the first page, it says "to," number sign,

4 "distributors"?  Do you know what that e-mail box is?

5       A    That's a distribution list that goes to

6 authorized Dish Network distributors.

7       Q    Now, we've talked about retailers.  What are

8 the authorized Dish Network distributors?

9       A    So as a -- as a retailer -- and I'll use the

10 example of the full-service retailers.  In order to set up

11 service for Dish Network -- for a new customer, they need

12 to buy equipment, approved parts and such.  Retailers can

13 purchase equipment from an authorized Dish Network

14 distributor or from Dish Network through our own

15 distribution line -- group called Echosphere.

16       Q    So the Echosphere is the Dish internal

17 corporate entity that sells the equipment?

18            MS. MAZZUCHETTI:  Objection to form.

19            THE WITNESS:  Yes.  It's how we distribute our

20 product, through Echosphere.  Yeah.  They're one of our --

21 they are not a distributor.  It's how we sell our product

22 to our retailers.

23       Q    (By Ms. Hsiao)  So Echosphere sells, like,

24 the dishes and the receivers to your retailers?

25       A    Yes, ma'am.
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1       Q    And then the distributors, they're separate

2 entities; right?  They're not connected with Dish in terms

3 of the corporate --

4       A    No.  They're independent distributors, and they

5 sell equipment to our retailers.

6       Q    Are there distributors that are also retailers?

7       A    No, ma'am.

8       Q    So distributors solely sell equipment; is that

9 correct?

10       A    Yes, ma'am.

11       Q    Okay.  So in Exhibit  268 -- again, do you

12 recall having seen this e-mail string before?

13       A    Until right now, I don't recall.  But I may

14 have seen this as it was originally drafted.

15       Q    Do you -- can you describe for me the subject

16 matter of these e-mails.

17       A    This is a communication -- it appears to be a

18 communication from Reji Musso to our distributors offering

19 opportunities to -- to gain a better understanding of what

20 TCPA is and provide some additional education is what it

21 is.

22       Q    Do the distributors sell Dish Network products

23 or services directly to consumers?

24       A    No, ma'am.

25       Q    So they only sell to retailers?
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1       A    Yes, ma'am.

2       Q    Why do the distributors need to be educated on

3 the TCPA?

4       A    They're responsible for the retailers they sell

5 equipment to.  That might be wrong.  Our distributors --

6 we pay our distributors for equipment that they sell --

7 when a -- rewind.

8            When a retailer buys equipment from a

9 distributor, they look for the distributor for payment for

10 that equipment rather than from Dish Network.  So the

11 distributor takes on some new roles regarding training,

12 feedback about promotions, about whatever.  So Reji's

13 providing a -- appears to be providing a forum so that our

14 distributors can understand TCPA a bit better and have an

15 opportunity to share that knowledge with their respective

16 retailers.

17       Q    So are there retailers that -- the retailers

18 that you're describing that work with the distributor and

19 get paid by the distributor, do those retailers not work

20 directly with Dish?

21       A    I'm sorry.  Do the retailers -- I'm sorry?

22       Q    I'm just trying to understand what you said.

23 And I think I may have misunderstood.

24            When you said distributors that sell equipment

25 to retailers, the retailers look to distributors for
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1 payment -- is that right?

2       A    Correct.

3            MS. MAZZUCHETTI:  Objection to form.

4       Q    (By Ms. Hsiao)  So that subset of retailers

5 that works with distributors, do those retailers also

6 work directly with Dish as OE retailers, for example,

7 or is this a whole new set of retailers that we're

8 talking about?

9            MS. MAZZUCHETTI:  Objection to form.

10            THE WITNESS:  It would -- it would be fair --

11 it would be fair to say that it's another overlay of

12 payments and responsibilities.

13       Q    (By Ms. Hsiao)  Okay.  So it's basically the

14 same retailers we've been talking about, but they may

15 work with a distributor?

16            MS. MAZZUCHETTI:  Objection to form.

17            THE WITNESS:  An OE retailer or a full-service

18 retailer could work with a distributor or with Dish

19 Network direct -- that's not true.  A full-service

20 retailer can work with -- purchase their equipment from a

21 distributor or purchase their equipment from an Ecosphere

22 office.

23            An OE retailer may be associated with a

24 distributor, but because of -- remember, we talked about

25 they don't do full service.  An OE retailer is just a
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1 sales function.  An OE retailer would not purchase

2 equipment from Echosphere in that they don't do

3 installations.

4       Q    (By Ms. Hsiao)  Okay.  I understand, I

5 think.

6       A    Did it make sense?

7       Q    Yeah.  Yeah.  So, for example, a retailer

8 that -- only full-service retailers would work with a

9 distributor because only full-service retailers do

10 installation; is that correct?

11            MS. MAZZUCHETTI:  Objection to form.

12            THE WITNESS:  A full-service retailer could

13 purchase equipment from a distributor or from Echosphere.

14 In some cases, an OE retailer could be associated with a

15 distributor, but since there's no equipment involved, Dish

16 Network does all the fulfillment, but they may be

17 associated with a distributor as being their sponsor

18 maybe.  I don't know what the right word is for that.

19       Q    (By Ms. Hsiao)  Okay.  And then in terms of

20 circumstances under which the distributor would need to

21 educate retailers about their TCPA compliance

22 obligations, can you describe for me the circumstances

23 under which that kind of training would occur?

24            MS. MAZZUCHETTI:  Objection to form.

25            THE WITNESS:  No.  I can't tell you under what
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1 circumstances that training occurs.  Suffice to say that

2 distributor -- retailers that purchase from distributors

3 look to the distributor for product training and

4 awareness.  Similarly, they may look to the distributor

5 for an awareness of contractual obligations.

6       Q    (By Ms. Hsiao)  Was there any obligation on

7 the part of distributors to educate retailers that they

8 work with on the TCPA?

9       A    I don't know.

10       Q    Do you know whether the training that Reji's

11 describing  in  Exhibit  268 ever occurred with respect to

12 the distributors?

13       A    I do not know.

14       Q     So up above, the first e-mail on Exhibit  268,

15 there's an e-mail from Cindy Hart, which says "Vice

16 President, Dish Operations."  Do you know if that's a

17 distributor, or is that an internal Dish person?

18       A    Cindy Hart is vice president of Dish operations

19 for a company called CVS Systems up on the top.

20       Q    So that's a distributor?

21       A    She's one of -- CVS Systems is one of our

22 distributors.

23       Q    It sounds like -- and correct me if this

24 interpretation is wrong -- that CVS Systems had a meeting

25 with Reji in order to get this understanding of TCPA.  She
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1 says, "Friday at 2:30 works" for us.

2            MS. MAZZUCHETTI:  Objection to form.

3            THE WITNESS:  I read it differently.  I see

4 that Cindy is responding to Reji's invitation with a time

5 that might work for a class or some discussion.  Again, I

6 don't know that that ever occurred.  But it appears to me

7 that she's responding to Reji's invitation.

8       Q    (By Ms. Hsiao)  So there was an agreement

9 that there would be a call, but you don't know whether

10 it actually happened?

11       A    Correct.  Or who the attendees might have been

12 or, you know, whatever.

13       Q    Are you familiar with the term "CRP"?

14       A    Yes, ma'am.

15       Q    What does that mean?

16       A    It's an acronym for customer retention program.

17       Q    What is the customer retention program?

18       A    It's a program that acknowledges and in some

19 ways rewards retailers for low levels of customer

20 disconnects, churn.

21       Q    Can you describe the structure for rewarding

22 customers for low levels of churn.

23            MS. MAZZUCHETTI:  Objection to form.

24            THE WITNESS:  Actually, it's -- it's a -- I may

25 have misspoken.  It's a program to acknowledge and reward
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1 our retailers for low churn, not from our customers.  I
2 heard you say "customers."
3       Q    (By Ms. Hsiao)  Okay.  So is there a
4 structure for rewarding retailers similar to the
5 incentive structures for, you know --
6       A    Yes, ma'am.
7       Q    -- retention?
8            And what's that structure?
9       A    It assigns a color value, you know, green,

10 white -- what are the colors?  Green, white, yellow,
11 orange, and red to the calculated churn rate for a
12 subscriber -- or to a retailer on a quarterly basis.  And
13 essentially if a retailer that has high churn is -- is
14 penalized.  Essentially pays more for equipment if his
15 churn is high.
16       Q    So it sounds like the incentive structure is
17 like a discount; it's not really an affirmative award?
18            MS. MAZZUCHETTI:  Objection to form.
19            THE WITNESS:  No.  Essentially -- for retailers
20 that have high churn, they pay more for equipment, but
21 retailers with low churn, they pay for equipment at a
22 different rate or at a -- they pay equipment at the price
23 that's there.  We reward retailers for maintaining good
24 customers.
25 //
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1            (Exhibit  Number  269 was marked for

2 identification.)

3            THE WITNESS:  Yes, ma'am.

4       Q    (By Ms. Hsiao)  Okay.  So we're looking at

5 what's  been marked as Plaintiffs'  Exhibit  269, the

6 first page of which is Dish -7719.  And it's an e-mail

7 string from September 2008.  Have you seen these

8 e-mails before?

9       A    In its current form, I've seen it again today.

10 I'm on the string and have been -- was in the whole

11 string.  I've not seen it before today.

12       Q    You've seen the e-mails that you were on before

13 but not the whole string?

14       A    I haven't seen it produced in this way before,

15 this form.  Obviously, I'm on the string.  I don't recall

16 the specific e-mails, though.

17       Q    Okay.  Do you recall during September 2008 that

18 your department was dealing with some problems regarding

19 I-Satellite, a retailer?

20       A    Based on this document, it appears to be that,

21 yeah.

22       Q    What were the problems?

23       A    As discussed in this e-mail, there were --

24 there appear to be a couple different issues.  The

25 retailer had churn, high churn.  They had -- we may have
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1 been able to connect as many as 80 or so TCPA violations

2 to this retailer.  There was a pending lawsuit that may be

3 associated with one of those TCPA violations.  And this is

4 a discussion of what actions should be taken regarding the

5 retailer.

6       Q    And it says that there are $219,366 of

7 equipment for receivers.  Is that chargebacks?

8       A    I'm confused about what that is.  It's not

9 chargebacks.  I don't know what that discussion regarding

10 equipment is all about.

11       Q    Okay.  And it says -- I'm looking on the last

12 page of the -- or second-to-last page, I guess, of the

13 e-mail at -7722 in the e-mail from Blake Van Emst to Tom

14 Stingley.  Who's Tom Stingley?

15       A    Tom Stingley was executive vice president of

16 retail services during this period, I believe.

17       Q    And so in Blake's e-mail to Tom, cc'ing Steve

18 McElroy, he says in the third sentence -- the fourth

19 sentence, "Their OE tool business churn is about 5 percent

20 per month, and their TVRO churn is about 1.5 percent to

21 2 percent per month."  What's the difference between an OE

22 tool business churn and a TVRO churn?

23       A    Earlier we discussed the different types of

24 retailers.  OE retailer does just sales; Dish Network does

25 the installation.  We calculate a churn -- their churn
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1 based on that population of accounts that were sold

2 through the POET tool.  It appears that I-Sat also had a

3 TVRO business or a full-service business, and their churn

4 in that line of business was 1.5 percent to 2 percent per

5 month.

6       Q    Okay.  And at the very bottom line of Blake's

7 e-mail, he says, "My belief is their OE business is out of

8 control."  What do you take that to mean?

9       A    I don't know what that means specifically.  I

10 don't know what it means.

11       Q    Is having 5 percent churn on OE business

12 unusually high?

13       A    Yes, ma'am.

14       Q    Is there a typical percentage that's

15 acceptable?

16       A    I wouldn't characterize churn as acceptable at

17 any time; however, we make measurements based on what Dish

18 Network's experience is for churn as a reference point; we

19 talked earlier about 125 percent over a period may be

20 reason for cause of termination.  So "acceptable" is not

21 the right word, but there is Dish Network experience as a

22 reference point.

23       Q    So 5 percent is far above that experience

24 point?

25       A    Well above, yes.
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1       Q    Okay.  And then if you look at the e-mail that

2 follows the one we were just discussing, which is on

3 page -7721, and it's another e-mail from Blake to himself

4 and Tom, cc'ing Steve McElroy, he again outlines

5 additional information and says, "Unless you disagree, I

6 would like to proceed to inform them that until further

7 notice, we will eliminate their access to the OE tool."

8 Now, would you consider eliminating a retailer's access to

9 the OE tool to be some punitive measure?

10       A    Yes, ma'am.

11       Q    And what would be the purpose for taking that

12 particular punitive measure?

13       A    They would no longer be able to enter sales

14 through the POET tool.

15       Q    Does that have any practical impact on the

16 retailer?

17       A    If you can't enter sales, you don't have

18 income.  It basically shuts off their business through

19 that tool.

20       Q    Through the OE tool.  But we had talked about

21 how retailers could also enter business through the

22 retailer care site.  So that would still be available if

23 the OE tool was cut off; is that right?

24       A    Correct.  I believe what Blake is saying here,

25 to turn off the OE tool but leave their access to the
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1 retailer care site for the full-service business still
2 active.
3       Q    What makes the OE tool somehow preferable to
4 the retailer care site?
5            MS. MAZZUCHETTI:  Objection to form.
6            THE WITNESS:  I don't -- I don't know what
7 "preferable" means.
8       Q    (By Ms. Hsiao)  Well, why is it a penalty to
9 cut off the OE tool?  If they still have access to

10 place new sales, why does it matter that you're cutting
11 off this particular avenue?
12       A    It appears that their OE business was
13 substantially larger than their door to door -- or their
14 full-service business.  So the model's real different.
15 Again, on the OE side, they sell the service but have no
16 obligation for service or install.  It takes different
17 resources.  It's a different business model entirely than
18 full-service business.  It has to be managed entirely
19 different.
20       Q    Are OE retailers more likely to use
21 telemarketing as a way to market Dish products and
22 services?
23       A    I don't know what telemarketing is in that
24 context.
25       Q    Well, do OE retailers commonly use agents to
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1 place phone calls to non-Dish customers to sell Dish
2 products and services?
3            MS. MAZZUCHETTI:  Objection to form.
4            THE WITNESS:  I don't know what -- I'm not
5 close to what our OE retailers -- how they attract
6 subscribers.  I don't know that they -- I think what
7 you're saying is -- if I heard you right -- was that do
8 they make phone calls to -- to -- to attract to get
9 subscribers?

10       Q    (By Ms. Hsiao)  Right.  Are they making
11 telemarketing calls to bring in new business?
12            MS. MAZZUCHETTI:  Objection to the form of the
13 question.
14            THE WITNESS:  Again, telemarketing, is that
15 outbound telemarketing?
16       Q    (By Ms. Hsiao)  Outbound phone calls to
17 entice customers.
18       A    I don't know the model.  I don't know the
19 model.  That's something that our retailers are
20 responsible for.  I'm not close to what their model is.
21       Q    Does access to the OE tool allow a retailer to
22 activate a larger number of new customers?
23       A    Larger?  That's a relative term.  And I don't
24 know how that fits.
25       Q    Well, I mean, larger in comparison to using the
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1 retailer care site.

2       A    I wouldn't say that.  There's -- there's

3 different models entirely.  And, again, the OE tool allows

4 a retailer to subscribe -- acquire a subscriber and not do

5 installation or service.  The full-service, entirely

6 different model, allows the retailer to identify a

7 subscriber, provide service, provide ongoing service, and

8 that sort of thing.  Larger, I don't know if that's a fair

9 characterization of the difference between OE and

10 full-service business.

11       Q    I'm just trying to figure out the practical

12 impact.  You know, you cut somebody off the OE tool, and

13 you said they wouldn't be able to bring in new business.

14       A    Through that tool.

15       Q    Through that tool.

16            But why does it matter if they can use this

17 other tool? I guess is the question I have.

18       A    Well, the -- again, relying on the information

19 that's here, their business may be better in aggregate --

20 the quality of the sale may be better witnessed by the

21 lower churn as -- as laid out in this document.  The churn

22 is low.  They may be doing a better job of it.

23            To shut them off on the OE side eliminates the

24 high churn, and it may be where the complaints are coming

25 from too; if I'm reading this properly, the TCPA
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1 complaints may be coming from third parties that are

2 entering sales through the OE tool.

3       Q    Are third parties -- I mean, third parties that

4 retailers use, are they allowed access to the retailer

5 care site as well if the retailer has access to the

6 retailer care site?

7            MS. MAZZUCHETTI:  Objection to the form of the

8 question.

9            THE WITNESS:  I don't know.

10       Q    (By Ms. Hsiao)  I mean, I understand what

11 you're saying in terms of if you cut them off the tool

12 where there's a lot of churn, then maybe their business

13 would be better if they are just restricted to retailer

14 care.  That's what you meant; right?

15            MS. MAZZUCHETTI:  Objection to the form of the

16 question.

17            THE WITNESS:  Right.

18       Q    (By Ms. Hsiao)  Now, it said here somewhere

19 76 TCPA complaints.  In the experience of your

20 compliance department, is that a lot of complaints for

21 one retailer to receive in a five-month period?

22       A    It may be.  It depends on volume too.  As a

23 number all by itself, it may be insignificant.  I don't

24 know.  Again, I'd like to look at the rest of -- before I

25 make a judgment.  It's one of the things we would need to
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1 look at.

2       Q    If you look at the first page of Exhibit 269,

3 Tom Stingley -- the very bottom e-mail, Tom Stingley sends

4 an e-mail to Blake Van Emst on September 16th, 2008, where

5 he has "So let me get this straight," and he paraphrases

6 the various problems we have been talking about.  He says,

7 "Why are we waiting to cut them off the tool and hold

8 money for chargebacks?"  And do you recall what the

9 explanation was?

10       A    I'm sorry?

11       Q    Do you recall -- I'm sorry.  Do you recall what

12 the explanation was for why Dish is waiting to cut

13 I-Satellite off "the tool and hold money for chargebacks"?

14       A    I don't recall what the answer was.  It may

15 have been just a question.

16       Q    Okay.  And then if you look at Blake's response

17 to Tom, the second-to-last paragraph says, "Please

18 remember that cutting them off the OE tool is a death

19 sentence.  Their owned and installed business won't be

20 able to cover chargebacks from the OE tool."  Do you know

21 what that means?

22       A    I'd speculate, but, no, I don't know what it

23 means.

24       Q    In your view, is cutting somebody off the OE

25 tool a death sentence in terms of their business?
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1       A    It may be if -- it may be in the context that

2 if this retailer's migrated all of its business -- instead

3 of having the resources to do full service and he is doing

4 everything OE, to be able to transfer back to that other

5 business model would be difficult and take time.  So that

6 may be what -- what Blake was saying.

7       Q    Okay.  And then the very top, they send this to

8 you -- Blake sends it to you -- this whole e-mail string,

9 it looks like.  And says, "Please read below.  Did we have

10 a chance to get their CRP information?"  Do you recall the

11 customer retention program information was obtained?

12       A    I don't recall.

13       Q    Do you recall what, if anything, happened to

14 I-Satellite as a result of this series of communications?

15       A    Without researching, I couldn't tell you

16 specifically what happened.  No, I don't know.

17       Q    So you don't remember that they were cut off

18 from the OE tool?

19       A    No, I don't recall.

20            MS. HSIAO:  Let's break.

21            (A recess was taken from 12:02 until 1:06 p.m.)

22       Q    (By Ms. Hsiao)  Let's mark a document.

23            Before we do, I just want to ask you -- so you

24 don't have to read this whole document.  Did your

25 department produce some kind of audit compliance reports
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1 for the sales department?

2       A    We've provided a number of reports for

3 different departments -- for a number of departments over

4 time.

5       Q    Okay.  So I just want to look at this document

6 that we're going to mark so I can see what it is.

7            (Exhibit  Number  270 was marked for

8 identification.)

9            THE WITNESS:  Okay.

10       Q    (By Ms. Hsiao)  So the document that's been

11 marked  as  Plaintiffs'  Exhibit  270, which is Dish -7714.

12 There's an e-mail on the front, and it contains a

13 report which lists you as the owner.  Can you tell me

14 what the attachment to the e-mail is on -- and it

15 doesn't have a Bates number.  I think it must have been

16 a document that was in native form attached to the

17 e-mail.  But I don't know if you can identify what

18 these two pages are.

19       A    These are pages of what subsequently is a

20 larger report that gets produced for our senior managers

21 on a weekly basis.  This talks about status -- in the

22 second page behind the e-mail is status of current issues

23 in the audit department.  And the second page is some

24 reporting regarding our compliance, the compliance side of

25 our business.
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1       Q    So the first page you are referring to -- I

2 think it's cut off.  Does it say "Audit department"?

3       A    Yes.

4       Q    My version is cut off.  Yours appears to be

5 okay.

6       A    Yeah.

7       Q    And the next page says "Compliance department"?

8       A    Yes.

9       Q    It says "Owner:  Bruce Werner."  What does that

10 mean for this document?

11       A    As the general manager in retail services, I

12 was responsible for the production of this document.  And

13 I own the processes that lead to -- that led to this.

14       Q    And at the top, on the left-hand side next to

15 the Dish Network logo, it says "Sales department."  What

16 does that mean for this report?

17       A    Retail services is -- is a -- retail services

18 is a department within the sales organization, sales

19 department.  So our reporting structure is through sales,

20 though audit and compliance is part of retail services.

21       Q    This just indicates you are part of the sales

22 department?

23       A    Yes.  These two pages are part of a larger

24 report that includes documents from other parts of retail

25 services, other parts of the sales organizations.
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1       Q    Okay.  Looking at the first page of the report

2 under the audit department page, it says, "Working

3 Audits - Priority."  What does that mean?

4       A    At the time, these would have been audits that

5 would have been in process, that we had -- we had auditors

6 doing work on these investigations.

7       Q    And then under "Terminations Pending," what

8 does that mean?

9       A    That would have been retailers that we

10 anticipated -- we're assembling documents for termination.

11       Q    When you are assembling documents for

12 termination, do you as a regular course communicate that

13 process with the retailer?  That is, do they know that

14 they are the subject of a pending termination?

15            MS. MAZZUCHETTI:  Objection to form.

16       Q    (By Ms. Hsiao)  Or are they informed they

17 are the subject of a pending termination?

18       A    Retailers are aware of the fact that we're

19 doing investigations and looking at activity.  At the

20 point that we make a decision regarding that retailer, we

21 may or may not share specific information.

22       Q    Is there a risk to sharing it with a retailer?

23       A    Yes, ma'am.

24       Q    What is that risk?

25       A    The biggest risk, I think, is your subscriber
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1 base.  That if a retailer realizes that the life cycle for

2 their business is short, they may try to, you know, run

3 off copies of or contact their subscribers.  That's one of

4 the risks.  It doesn't make sense to let a retailer know

5 that -- we've always held that information close when it

6 comes to the conclusion of an audit.  We've held it close.

7       Q    Okay.  So for example, under the first one

8 under "Termination Pending," it says "Ascent Marketing"

9 and their OE number, dash, "Duplicate accounts," dash,

10 "pending business decision RS&I."  What does the

11 "duplicates accounts" entry mean there?

12       A    The focus of the investigation was focusing on

13 duplicated accounts, a promotional account for an existing

14 subscriber, where we talked earlier where they wouldn't

15 have normally qualified for that.

16       Q    Where it says "Pending business decision," what

17 does that mean?

18       A    It means that we're -- RS&I is one of our

19 distributors.  So at the time of -- it was pending

20 termination.  We were waiting for the go-ahead or dialogue

21 with RS&I.  We wanted to make sure that they were part of

22 the conversation.

23       Q    Okay.  So at that point -- I guess on this

24 first entry, you hadn't yet had the interaction with RS&I

25 that you needed to finalize the decision?
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1       A    At the time of this report, that's how I would

2 understand this report, yes.

3       Q    Now, if a termination -- if the reason for an

4 investigation were TCPA violations, would that similarly

5 be reflected where, for example, duplicate accounts is

6 here in this entry?

7       A    I would expect that, yeah.  If -- it would.

8 Recognize that this may be a primary reason.  A

9 termination may be based on multiple factors.  An

10 allegation of a proven TCPA violation and other issues.

11 And right, wrong, or indifferent, we pick a title for the

12 reason of termination, and that may not be inclusive of

13 all of the reasons we -- all of analysis or the

14 relationship.

15       Q    Sure.  And do you remember whether in this

16 instance -- or not in this instance but in other instances

17 whether TCPA violations would ever be one of the reasons

18 that were listed -- among other reasons for a termination?

19            MS. MAZZUCHETTI:  Objection to form.

20            THE WITNESS:  I don't -- I don't recall

21 specifically the TCPA would have been a specific -- was a

22 specific title for termination.  I don't recall.

23       Q    (By Ms. Hsiao)  Okay.  So let's look down at

24 the next, "Terminations Recognized."  And what does

25 that mean?
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1       A    These are -- these are terminations that have

2 been completed, where appropriate signatures and

3 notifications of the business has occurred, and the

4 retailer -- we've recognized the automatic termination for

5 the -- termination of the retailer agreement.

6       Q    Okay.  So, for example, we were looking at a

7 couple exhibits regarding Cactus Concepts, and it says

8 here "Cactus Concepts -- Dups."  So does that mean that

9 that termination has been completed?

10       A    Yes, ma'am.

11       Q    And then the "dups," what does that mean?

12       A    The primary reason for termination was

13 duplicated accounts, duplicative accounts.

14       Q    Okay.  "Department Updates," what does that

15 mean?

16            (Ms. Berridge left the room.)

17            THE WITNESS:  Again, this is a report that goes

18 to our senior managers.  To the extent there are notes

19 of -- of importance, we want to funnel that up to -- to

20 the guys on top.  So these are just updates about what we

21 got going on in the department in the audit department.

22       Q    (By Ms. Hsiao)  And you say on the bottom

23 two bullets there -- say "Mediation with Retailer TMS

24 Marketing" and also with Retailer Airbel.  What are

25 those mediations that you're referring to?
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1       A    So we -- a part of our retailer agreement

2 allows for resolving of issues through arbitration.  To

3 the extent that we terminate a retailer and we're unable

4 to recover -- the example, incentives that were paid

5 improperly, we may engage in arbitration or mediation to

6 try to recover those dollars, among other things.

7       Q    Okay.  And then "Team Activities," what does

8 that mean?

9       A    It would have been a category of -- another

10 thing of department updates.  Are there special programs

11 we're engaging with, if we were going to have any travel

12 planned, special training functions, you know, that kind

13 of thing, we would put it down here.

14       Q    Okay.  And then "Legal Action Pending," what is

15 the meaning of that?

16       A    Again, to the extent that there may be things

17 that we may be required to support our legal staff, we

18 might make a note of that here.

19       Q    So you wouldn't yourself be engaging in legal

20 action?

21       A    No.  Fair to say that we provide support.  I'm

22 not an attorney.

23       Q    Okay.  So let's go to the next page,

24 "Compliance Department," and there's a chart at the top,

25 which has got all the months of 2006, 2007, 2008.  What is
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1 that chart?

2       A    On the top half of the page is a record of

3 reports of allegations of TCPA violations.  This is a

4 summary document that would correspond with our other

5 trackers or whatever the documents we have for tracking

6 TCPA violations.

7       Q    Okay.  So it says for the week ending

8 September 9th, 2008, we received 68 allegations.  We were

9 able to identify three of the retailers as Infinity Sales

10 Group, formerly E-Management, Apex, and I-Satellite.  And

11 I guess the numbers were 1, 1, and 11.  And then it says

12 "The common thread among the unidentified are prerecorded

13 messages -- press 1/press 2."

14            And what's the purpose for which you provided

15 that little summary down below?

16       A    Again, this report is a summary document, and

17 we like to call out and it's prudent of us to report to

18 our managers the salient characteristics -- what are the

19 trends we're seeing this week or that.  We're trying to

20 call that out in that line.

21       Q    And then for a "Third-Party Vendor --

22 Application," what's that?

23       A    This is a -- this is a reporting of the number

24 of applications -- I'm sorry.  Requests for use of third

25 party -- the request to use third party -- it's a
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1 reporting of how many applications and requests came to

2 us.

3       Q    Okay.  So it looks like there were three for

4 that -- well, it says, Satellite Solutions Network, one,

5 Florida Cellular, two, but then on your inquiries, it says

6 1 -- consent granted, one.  What are the inquiries and

7 consent granted mean?

8       A    I would read this as being the inquiries would

9 be the -- I understand this to report the number of

10 inquiries we had to use a third party, and then to the

11 extent that we granted consent to use, that's the

12 reporting back.  There appears to be a discrepancy to the

13 requests and the number on top.

14       Q    So it should really be three; if there was

15 Satellite Solutions, one, and Florida Cellular, two, then

16 the inquiry should have been three?

17            MS. MAZZUCHETTI:  Objection to form.

18            THE WITNESS:  It's possible.  It could just be

19 reversed too.  It could be that those were right and we

20 forgot to correct above.  It's what I would call a typo.

21 We'd have to research it to find out.

22       Q    (By Ms. Hsiao)  Down below it says

23 "Telephone listing/yellow-white pages -- no updates."

24 What does that mean?

25       A    We try to -- we try to understand -- we have
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1 been trying to understand the -- the instances in which
2 retailers list themselves in Yellow Pages or White Pages
3 as Dish Network rather than independent retailers.
4       Q    How you to determine that?  How do you
5 investigate that?
6       A    For one, we pick up the phone and we call.  And
7 if Dish Network is on the other side of the line, we try
8 to identify the retailer that's identified with that phone
9 number.  To the extent a retailer lists themselves or a

10 publication as Dish Network, that's a trademark violation.
11 And then we request -- we take action to make sure it
12 doesn't happen in the future.
13       Q    Okay.  And we talked about the presale
14 disclosures in terms of the call monitoring and QA
15 assurance.
16       A    Correct.
17       Q    That's what this relates to?
18       A    Exactly.
19       Q    Okay.  So going to the first page of
20 Exhibit 270, and it's from Reji to Blake Van Emst.  Who
21 typically sends the report that we've been looking at to
22 the senior managers?
23       A    Today there's a -- there's a individual --
24 there's several individuals on the compliance side that
25 are tasked with being responsible to make sure that this
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1 report gets out.  In 2008, Reji sent at least this one --

2 appears that at least Reji sent this one.

3       Q    But this one says it just went to Blake.  Is

4 that common that only Blake would get the report?

5       A    Today that's not the case.  It's, again,

6 bundled in with a larger report.  And I don't know who

7 circulates the final document.  In 2008, this report was

8 circulated to Blake.

9            (Ms. Berridge entered the room.)

10       Q    (By Ms. Hsiao)  So Reji's message to Blake

11 says, Also, the TCPA complaints seem to be coming from

12 about five or six called IDs-affiliates.  I think

13 Mike's plan to eliminate all affiliates may have

14 merit."  Do you know what she's referring to there?

15       A    No.

16       Q    Do you know if there's a plan by Mike Mills to

17 eliminate all affiliates?

18       A    I don't know.  I don't know if this is talking

19 to Mike Mills -- to Mike Mills specifically.  And I'm not

20 aware of what plan they're talking about.

21       Q    We talked a bit about the different kinds of

22 training that you all have done with retailers at Team

23 Summit and the Charlie chats and that kind of stuff.  Did

24 PossibleNOW also hold training for Dish retailers?

25       A    I believe so.
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1       Q    Do you recall whether that -- when that

2 happened the first time, just roughly?

3       A    I have a recollection that they participated

4 and provided training at Team Summit three or four years

5 ago.  I might be wrong with the date.  But PossibleNOW has

6 provided some training at some events.  Be clear too that

7 the PossibleNOW -- when a retailer engages with

8 PossibleNOW, the word "suite" may not -- the suite of

9 products that they offer are discussed and the benefits

10 are surely discussed, I'm sure.  And that has some

11 training attached with that.

12       Q    So a retailer's individual contract with

13 PossibleNOW may also include training for that retailer;

14 correct?

15       A    Yes, ma'am.

16       Q    Do you know whether the retailer training

17 for -- I mean, sorry -- the PossibleNOW training for Dish

18 retailers is -- is specific to Dish in any way?  I mean,

19 obviously, we've talked about the law.  But is it specific

20 to the situation that Dish has certain requirements and

21 certain business rules regarding telemarketing?

22            MS. MAZZUCHETTI:  Objection to form.

23       Q    (By Ms. Hsiao)  If you know.

24       A    I don't know how to answer that question.  I

25 don't know how to answer that question.  I don't know.
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1       Q    Okay.  Do you know whether PossibleNOW had

2 webinars for Dish retailers on DNC compliance?

3       A    I know they did.

4       Q    Do you recall how frequently they occurred?

5       A    No, ma'am.

6       Q    Do you know if PossibleNOW regularly holds such

7 webinars for Dish retailers?

8       A    I'm not close --

9            MS. MAZZUCHETTI:  Objection to form.  Sorry.

10            THE WITNESS:  I'm not close to the relationship

11 itself, so I'm not -- I can't answer the question with any

12 confidence.

13       Q    (By Ms. Hsiao)  Is anybody in your

14 department responsible for being the interface with

15 PossibleNOW on behalf of the compliance side?

16       A    Ms. Musso was instrumental in managing that

17 relationship as PossibleNOW came on with Dish Network.  I

18 don't know who is responsible for maintaining that

19 relationship today.

20            Are we done with 270?

21       Q    Yes.

22       A    Okay.

23            (Exhibit  Number  271 was marked for

24 identification.)

25       Q    (By Ms. Hsiao)  This document, again, you
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1 don't need to read it that carefully.  I just don't
2 know what it is.
3       A    Yes, ma'am.
4       Q    Okay.  So we're looking at what's been marked
5 as Plaintiffs' Exhibit 270, which has the Bates number
6 Dish -6172 on the first page.
7            MS. MAZZUCHETTI:  This is 271.
8            MS. HSIAO:  I'm sorry.  271?
9            THE REPORTER:  Yes.

10       Q    (By Ms. Hsiao)  Have you seen this document
11 before?
12       A    Yes, ma'am.
13       Q    What is it?
14       A    This is an outline of a training program that I
15 put together apparently in November of 2008.
16       Q    And what was this program?
17       A    I can't -- I don't recall -- I don't know if
18 this is the final product or if this was a -- some
19 iteration of a draft.  It doesn't have the event on the
20 title page, so I can't speak to what it specifically is.
21       Q    Are these the slides for a presentation that
22 you gave?
23       A    Yes, ma'am.
24       Q    Do you recall whether you -- regardless of
25 whether these particular slides were used, did you give
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1 this presentation that this is the draft or the final for?

2       A    I don't recall.  I would have to look at a

3 calendar to see what happened on November 7th.  I'd have

4 to research it.  I don't recall.

5       Q    Do you know who you would have given this

6 presentation to?

7       A    Offhand, I couldn't tell you.

8       Q    Well, as part of your job when you were general

9 manager -- or at this time were you -- yeah.

10            When you were general manager, did you give --

11 regularly give presentations about your department?

12       A    Yes, ma'am.

13       Q    And to whom would you give such presentations?

14       A    We would -- I would put presentations on, and

15 I'd have the support of others.  But we would put

16 presentations on for -- as we talked earlier, at retailer

17 development forums, oftentimes to annual sales events with

18 our distributor partners, our distributors, sometimes

19 one-offs for retailers or special functions, or we would

20 even do it for internal at times too.

21       Q    And what would you say the purpose of your

22 presenting this information was for?

23       A    Again, without knowing what the final product

24 was, it would appear that what I'm trying to do -- in this

25 document is convey both where the audit and compliance
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1 fits into retail services -- because we talk about retail

2 services in general -- and, again -- and then the specific

3 areas that we have oversight responsibility of.

4       Q    An educational document?

5       A    Yeah.  That's fair.

6       Q    Now, we were discussing quite a bit third-party

7 affiliates and the use of call centers and, you know,

8 sometimes the call center is a third-party affiliate;

9 sometimes it's wholly owned by a retailer.  Have you ever

10 requested that a retailer stop using a particular call

11 center?

12       A    I don't recall ever doing that.

13       Q    Is it something that you would have done?

14            MS. MAZZUCHETTI:  Objection to form.

15            THE WITNESS:  I would like -- I'd like to

16 characterize the feedback we give to the retailer as

17 "Would I have told them or not" is not the words I would

18 use.  We would provide some guidance to the retailer and

19 let them make their own decisions.  They are independent

20 entities.  So we try to walk the line of provide support

21 and at the same time not tell them what to do.

22       Q    (By Ms. Hsiao)  So you might have suggested

23 that they stop using a call center, for example?

24       A    It's possible.  I have no recollection of a

25 specific, but that's possible.
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1       Q    And along the same lines, do you know whether
2 Reji Musso has ever instructed or told a retailer to stop
3 using a particular call center?
4       A    I can't -- I don't know.  I do not know.
5       Q    You're not aware that she has?
6       A    I'm not aware that she has or not.
7            (Exhibit Number 272 was marked for
8 identification.)
9            THE WITNESS:  Yes, ma'am.

10       Q    (By Ms. Hsiao)  Okay.  We're looking at
11 what's been marked as Plaintiffs' Exhibit 272, which
12 has the Bates number Dish5-37328 as the first page.
13 And this is an e-mail string.  Are you familiar with
14 the fact that Dish sends out press releases on retailer
15 terminations?
16       A    I know we have done that, yes.
17       Q    Do you continue to do that today?
18       A    We have not done one in a while.
19       Q    When did the company start issuing these press
20 releases on retailer terminations, if you remember?
21       A    I don't recall.  2008.  In 2008, we had some
22 press releases associated with retailer terminations I'm
23 aware of.  But I couldn't tell you an exact date.
24       Q    Okay.  So Exhibit 272 is dated November 25th,
25 2008.
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1       A    Actually, I have a different document.

2            MS. MAZZUCHETTI:  Yeah.  So do I.

3 December 19th.

4       Q    (By Ms. Hsiao)  Okay.  We can ask about this

5 one.  Let me give you the other one since I started

6 talking about it.  This will be 273.

7            (Exhibit  Number  273 was marked for

8 identification.)

9       Q    (By Ms. Hsiao)  This is 273.  This is the

10 one I was talking about.

11            Since we were on the other one and you have

12 looked at it, why don't I finish asking you about that.

13            MS. MAZZUCHETTI:  Wait a minute.  I'm just

14 going to note for the record this document appears to be

15 inadvertently produced.  It contains the names of several

16 individuals on the legal team, and, therefore, our

17 intention is to claw it back as inadvertently produced.

18            MS. HSIAO:  Okay.  For the record, I would just

19 note that there doesn't appear to be any actual

20 attorney-client communications in this document.  And I'm

21 not going to ask about the contents of the document

22 anyway.

23       Q    (By Ms. Hsiao)  Let's do the one that you

24 were looking at first before we get to the one that

25 Lauri objected to.
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1       A     Exhibit  272?

2       Q    272.

3       A    Yes, ma'am.

4       Q    Okay.  So -- I'm going to need to correct that

5 last one because I made a statement about the wrong Bates

6 number, then.   So Exhibit  272 has a Bates number on the

7 first page of Dish -7974.  And it's an e-mail string from

8 Ben Nelson to Bruce Werner and others.  The first line

9 just says, "My meeting notes for our 12/8/08 ROET audit

10 and compliance meeting below."  What is ROET?

11       A    I don't know.

12       Q    And then "audit and compliance meeting."  Do

13 you know what the meeting is that he's referring to?

14       A    I don't know -- I don't know for sure.

15       Q    Okay.  Does your team have regular meetings

16 that would involve you, Christina Voorhies, and Reji

17 Musso?

18       A    We have regular meetings but not with the --

19 not with Ben Nelson at the time.

20       Q    And who is Ben Nelson?  Do you recall that --

21       A    Ben Nelson was a project manager

22       Q    So do you know why you had this meeting with

23 him?

24       A    Short of the cryptic notes from the meeting, I

25 can't say for sure what the meeting was.  It appears to
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1 be -- this document would appear to say that we met to

2 talk about -- I don't know what it is.  I don't know what

3 ROET is.  I don't know if that's a misspelled POET.  I

4 don't know.

5       Q    Okay.  So when he says -- he has in asterisks,

6 "Tool has great potential and significant risk."  Do you

7 know what that refers to?

8       A    No, ma'am.  I don't know what tool he's talking

9 about.

10       Q    Okay.  And then further down, sort of

11 three-quarters of the way down the page, do you see

12 there's a paragraph says, "May want to restrict tool

13 access"?

14       A    Uh-huh.

15       Q    "Only allow select retailers to access the

16 tool."  Again, do you know what was discussed that led to

17 that entry in these meeting notes?

18       A    I can't answer that.  I don't know.  Again, I

19 don't know what tool we're talking about, what's

20 referenced in this communication.

21       Q    Was in -- in late 2008, was there any

22 discussion about restricting access to the order entry

23 tool?

24       A    Not that I'm aware of.

25       Q    And if there had been, you would have been part
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1 of that conversation?

2       A    No, ma'am.

3       Q    Not necessarily?

4       A    Not necessarily.

5       Q    Under that entry I just read, he says, "Due to

6 compliance and laws, would be setting up smaller retailers

7 to fail which could have many negative impacts on Dish."

8 Do you know what that refers to?

9       A    No, ma'am, I don't.

10       Q    Okay.  So going back to what's been marked as

11 Exhibit  273.

12            MS. MAZZUCHETTI:  I jumped the gun.  You were

13 correct.  There is not attorney-client communications on

14 this e-mail, and, therefore, it's fair game and not

15 privileged.

16            MS. HSIAO:  Okay.  As I said, I wasn't going to

17 ask about the content anyway, but thank you.

18       Q    (By Ms. Hsiao)  The Bates number for

19 Exhibit  273 is Dish5-37828 on the first page.   We had

20 been talking a little bit about press releases.  And I

21 just wanted to know about whether there were weekly

22 press releases on terminated retailers.

23       A    No, ma'am.

24       Q    So, now, this particular e-mail on

25 November 25th, 2008, says, "FYI, per usual, we sent last

Page 151

1 week's retailer termination press release to our contacts

2 at the trades and local media."

3       A    Can I take a moment just to read the document?

4       Q    Sure.

5       A    Thank you.

6            Okay.

7            MS. HSIAO:  Amanda, would you mind reading back

8 what my question was, my last question about this.

9            (The requested proceedings were read back.)

10       Q    (By Ms. Hsiao)  Okay.  So we've been talking

11 about whether Dish sends regular -- or has sent regular

12 press releases regarding retailer termination.  And

13 this e-mail suggests, you know, they maybe were sent on

14 a weekly basis.  Do you know if that is the case, or am

15 I reading this wrong?

16       A    I think your question is do we send weekly -- a

17 moment ago is we send out weekly.  This says it's weekly.

18 During the time, we had -- we did terminate a series of

19 retailers in a period of time, and we made regular

20 communications to the -- to the -- to the trade -- trade

21 journals.  It would be wrong to say we do it weekly.  At

22 the time, we did, perhaps more frequently than we have,

23 you know, certainly recently.

24       Q    So during this time period, November 2008, were

25 there many retailers that were terminated, you know, close
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1 to that time frame?

2            MS. MAZZUCHETTI:  Objection to the form of the

3 question.

4            THE WITNESS:  I want to verify to see what the

5 total number is.  One of these references -- one of these

6 articles references, I think it said 30 over the last

7 several months.  I'd have to verify the numbers.

8       Q    (By Ms. Hsiao)  Was there some series of

9 audits taking place during late 2008 -- or maybe I

10 guess early 2008 up until November 2008 that led Dish

11 to terminate a large number of retailers?

12            MS. MAZZUCHETTI:  Objection to the form of the

13 question.

14            THE WITNESS:  My team -- the audit team's been

15 in place since 2004, and we regularly complete audits and

16 regularly recognize automatic termination of retailer

17 agreements.  I don't recall anything special about 2008

18 except for the fact that we chose to publicize our

19 actions.

20       Q    (By Ms. Hsiao)  Do you know why it was that

21 Dish chose to publicize its actions regarding these

22 retailer terminations?

23       A    I'm not clear, no.

24       Q    You weren't consulted as to whether it was a

25 good idea?
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1       A    I don't -- I don't recall.

2       Q    Now, all of the terminations that are discussed

3 in, I gather, whatever this last press release is talks

4 about dealers who had -- retailers who had committed fraud

5 and misrepresentation when establishing customer accounts

6 for Dish Network.

7            Do you recall whether, when the press releases

8 that we're discussing were being sent out, there were

9 press releases announcing that retailers had been

10 terminated for TCPA and do-not-call violations?

11            MS. MAZZUCHETTI:  Objection to the form of the

12 question.

13            THE WITNESS:  I don't recall the language that

14 was used in each of the press releases that we've

15 published, that were released.  I'm not aware -- I'm not

16 conscious of the specific language that was used in all of

17 them.  It's possible.

18       Q    (By Ms. Hsiao)  It's possible -- do you know

19 whether -- I mean, we had been looking at the weekly

20 reports before that had listed a reason which could

21 have been one of several as to the reason for

22 termination, whether a primary reason or a reason

23 listed for termination was TCPA or do-not-call

24 violations.

25            (Ms. Hutnik left the room.)
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1            MS. MAZZUCHETTI:  Objection to the form of the

2 question.

3            THE WITNESS:  I don't -- I don't have a memory

4 of specific TCPA termination ever being -- make it --

5 making it into a -- into a press release.

6       Q    (By Ms. Hsiao)  Okay.

7       A    It's possible.

8       Q    We're done with that one.

9            We were discussing RS&I, the distributor, a

10 little bit ago and how they may be looped into the

11 discussion when a termination is being considered as an

12 option for a retailer.  Do you remember that?

13       A    Yes, ma'am.

14       Q    In your recollection, does RS&I -- or have they

15 ever gone to bat for a retailer that Dish feels, you know,

16 is a problem and should be terminated?

17       A    Yes, ma'am.

18       Q    Do you recall a specific instance of that

19 happening?

20       A    No.  A specific, no.

21       Q    Not a specific -- you don't remember a specific

22 case, but you know it's happened in the past?

23       A    Yes.

24       Q    And what's your understanding of why RS&I would

25 go to bat for a retailer that, you know, Dish was unhappy
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1 with?

2            MS. MAZZUCHETTI:  Objection to the form of the

3 question.

4            THE WITNESS:  RS&I is responsible for the

5 behavior of their retailers and at times have argued that

6 since they hold the financial obligation or risk for --

7 for -- for chargebacks that gets passed on to the

8 retailer, they have at times argued that termination is

9 harsh.  They're willing to take the risk to move forward

10 with the retailer.

11            These would be typically in cases where

12 duplicated accounts might have occurred or fraud might

13 have been identified, but it was -- I apologize for

14 putting some structure -- some -- some structure around

15 the words, but maybe it wasn't that bad.  So they may have

16 argued that it's okay; they're willing to move forward

17 with the retailer if we would consider not terminating.

18       Q    (By Ms. Hsiao)  Okay.  This is another

19 document I just want to identify what it is.

20            (Exhibit  Number  274 was marked for

21 identification.)

22            THE WITNESS:  Yes, ma'am.

23       Q    (By Ms. Hsiao)  Okay.  I'm looking at what's

24 been marked as  Plaintiffs'  Exhibit  274, and it's Bates

25 Number Dish2-415 on the first page.  And it's entitled
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1 Dish Network Executive Summary of Apex Satellite, Inc.,

2 and it gives the OE number with a date of March 9th,

3 2009.  Do you know what Exhibit 274 i s ?

4            MS. MAZZUCHETTI:  March 6, 2009.

5       Q    (By Ms. Hsiao)  March 6, 2009.

6       A    This is a copy of a draft of -- I believe it's

7 a draft of an executive summary that would have been one

8 of the documents we assemble when we put together a

9 termination package for -- for circulating to our -- our

10 senior managers.

11       Q    And who would prepare this executive summary?

12       A    It would have been assembled -- it probably

13 would have been a couple of different people that

14 assembled it.  Based on the documents, one of our --

15 our -- one of the analysts in the audit team may have

16 assembled it after consulting or reviewing with myself or

17 with Reji or with someone what are the most important

18 issues to put into the audit or into the summary, rather.

19       Q    So this would be used so when the executives

20 receive a package, they can read it and see what happened?

21       A    They don't gotta go through this much paper

22 (indicated).  They have a summary.  Right.

23       Q    Now, do you know if this retailer, Apex

24 Satellite, was terminated?

25       A    Based on this, I can't say.  I don't recall
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1 specifically.

2       Q    Under "Action Taken," it says, "Retailer was

3 immediately put on hold."  What does that mean?

4       A    Retailer log-ins -- essentially access to our

5 tools was eliminated.  Hold, we would normally use that

6 term to describe that we eliminated their ability to have

7 payments released.  That's what the hold would normally

8 mean.  Then log-ins are -- we eliminated access -- we

9 didn't want to release any funds to the retailer.  We

10 didn't want to have access to our tools as a result of

11 this investigation.

12       Q    So the log-ins for the POET shutdown means that

13 Apex can't get into the OE tool?

14       A    They couldn't get into the OE tool; correct.

15       Q    And they also couldn't get into the retailer

16 care site?

17       A    That's correct.

18       Q    And then the "IP addresses escalated to IT

19 security to block," what does that mean?

20       A    So for -- for their -- we typically -- we would

21 typically address the issue of IP addresses in terms of

22 third parties.  Some of the information we ask for today

23 includes where are these third parties accessing our tools

24 from.  So at the time of the termination or the locking --

25 logging out of accounts or the hold and the logging --
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1 log-ins being shut off for POET, we also went to IT

2 security, and we put -- we added the IP addresses

3 associated with their third parties to a blacklist so

4 those entities would not have access to the tool on behalf

5 of -- of Apex.

6       Q    Okay.  Well, thank you.

7       A    Yes, ma'am.

8       Q    That's all I had for that one.  I have another

9 document.

10            (Exhibit  Number  275 was marked for

11 identification.)

12            THE WITNESS:  Yes, ma'am.

13       Q    (By Ms. Hsiao)  Okay.  So we're looking at

14 what's  been marked as Exhibit  275, which has Bates

15 number Dish -6127 on the first page.  And it's an

16 e-mail string from March 2009 which you are on the very

17 last e-mail.  Do you recall the events that led to this

18 series of e-mails?

19       A    What caused --

20       Q    Yes.

21       A    -- this e-mail?

22            I don't know specifically.  I believe it's

23 associated with the previous discussion of Apex and having

24 their log-in shutoff and those kind of conversations.

25       Q    Okay.  So there's some problems with Apex, and
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1 then I guess somebody prepared this draft document on

2 March 6th.  Now we're at March -- I guess around the same

3 time, March 5th, 6th.  There are e-mails involving Reji

4 and Marc Garitone at RS&I.

5       A    I apologize.  A draft document?

6       Q    The previous exhibit that we were looking at,

7 the executive summary.

8       A    Oh, okay.  Okay.  Yeah.

9       Q    It was dated March 6th.  I don't know if

10 that -- you know, if that's actually the draft.

11       A    That was Exhibit  274.  Yes.

12       Q    So somebody drafted that executive summary, it

13 looks like, and then around the same time, these e-mails

14 were being exchanged.

15       A    Yes, ma'am.

16       Q    And Marc Garitone of RS&I is corresponding with

17 Reji.  Do you know who Marc Garitone is?

18       A    Yes, ma'am.

19       Q    Who is he?

20       A    Marc Garitone is the fraud -- person for fraud

21 and compliance with RS&I, one of our distributors.

22       Q    Now, what is the -- I mean, if you know, what

23 does Mr. Garitone do in his capacity as fraud and

24 compliance at RS&I?

25       A    I don't know what his whole job
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1 responsibilities are.  I know that my unit engages -- or

2 my unit engaged with him -- in issues that deal with

3 investigations and issues regarding fraud and compliance.

4       Q    Okay.  So to paraphrase what's going on, he

5 basically takes issue and pushes back with, you know,

6 Reji's comments regarding this retailer.  And then Reji

7 responds to him.  But then she sends you a draft e-mail.

8 Do you recall reading the draft and talking with her about

9 what her concerns were that led her to e-mail you?

10       A    I --

11            MS. MAZZUCHETTI:  Give me a moment, Bruce.

12            I'm going to object to your characterization of

13 the document.  It speaks for itself.  I'm not sure I agree

14 with it.

15            Bruce, you can go ahead and answer the

16 question.

17            THE WITNESS:  I'm sorry.  What was the

18 question?

19       Q    (By Ms. Hsiao)  Well, there is this e-mail

20 exchange between Reji and Marc Garitone, and the top

21 e-mail appears to be an e-mail from Reji to you.  And I

22 think she drafted a response to Mark or drafted an

23 e-mail to Mark, and she wanted your take on the

24 situation.  And I just wanted to know whether you

25 recalled what caused her concerns that led her to
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1 e-mail you and ask for advice.

2       A    I don't recall this exchange or the specific

3 draft language.  I think the document as it's presented

4 here kind of speaks for itself in the sense that the way I

5 read it, Mark is saying in a way that we're being heavy

6 handed and Reji is taking a very aggressive position

7 regarding violations of federal law.

8            And after she spends the weekend thinking about

9 it, she might have been harsh in her delivery, so she's

10 not taking back what she said, but I think she's trying to

11 make sure that relationship with the distributor isn't

12 damaged.  Just she wants to put the right face on it.

13            And, again, I would ask Reji what she intended

14 by the language, but it seems to me she was -- she was

15 quite appropriate in the first communication with RS&I and

16 was wondering if she should soften up a little bit.

17       Q    Do you know what she means -- what she meant in

18 the second sentence of her e-mail to you, "I get

19 frustrated because nobody wants to take responsibility for

20 the bad stuff"?

21       A    I don't know.

22       Q    We're done with that one.

23            MS. MAZZUCHETTI:  Can we take a break?

24            MS. HSIAO:  Yes.

25            (A recess was taken from 2:07 until 2:14 p.m.)
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1            (Exhibit  Number  276 was marked for

2 identification.)

3       Q    (By Ms. Hsiao)  We are looking at what's

4 been marked as  Plaintiffs'  Exhibit  276, which is Bates

5 numbered Dish -6170.  It's an e-mail string from

6 March 2009 on which you appear.  Do you recall the

7 subject of this e-mail string?

8       A    This document reminds me of it.  I don't

9 remember it specifically, but, yeah, I was part of this.

10       Q    So the bottom e-mail from Adam Kucera, who is

11 he?

12       A    Adam Kucera is a -- is a program manager with

13 Dish Network.

14       Q    And, I mean, why was he sending the e-mail

15 about -- I guess the subject is fraud and discussing the

16 chat meeting.

17       A    Adam has been a support -- so once a month, we

18 do a Charlie chat.  And it's a retailer-focused broadcast.

19 And in putting together content, Adam's helped assemble

20 that.  He's reaching out to Blake, Daniel Mason, and

21 myself regarding -- appears to be he's asking for what are

22 your thoughts on issues regarding fraud to address in the

23 Charlie chat, the retailer chat that's coming up.

24       Q    So this is in anticipation of a chat that's

25 coming up?
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1       A    Yeah.  This is -- this is putting together

2 content.  Yes.

3       Q    And so, for example, a discussion of fraud

4 under Number 1, he has, "We've recently termed" -- I take

5 it that means terminated -- "some retailers.  How many and

6 when?"  And then the answer -- I guess is this the answer?

7 "We've terminated a hundred plus retailers since last

8 summer."  Is that what Blake's response was?

9       A    Without seeing the way it occurred, I believe

10 that's my comment to Adam, because above Blake is

11 mentioning that "I see that Bruce responded" -- oh, these

12 are Blake's comments.  Right.

13       Q    Yeah.  It wasn't clear to me what order they

14 came in because the e-mails appears -- the time seems

15 mixed up.

16       A    Small detail, and I apologize.  Adam Kucera,

17 his title is operations and communications manager, not a

18 program manager.

19       Q    Okay.  You think Blake said, "We've terminated

20 a hundred plus retailers since last summer"?

21       A    Yes.

22       Q    Do you know whether those "a hundred plus

23 retailers" that were terminated were terminated for fraud?

24       A    Without looking at the doc- -- at our records,

25 I couldn't say specifically what they were terminated for.
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1       Q    Okay.  Well, you know, the subject is Jim

2 "would like to address fraud issues and concerns," and the

3 discussion is of terminating retailers.  To me, that

4 suggests that it is for fraud.  But to you, it doesn't

5 suggest that?

6            MS. MAZZUCHETTI:  Objection.  Asked and

7 answered.

8            THE WITNESS:  Fraud is -- I think in our

9 business, fraud is used to encompass anything that has to

10 do with fraud or compliance.  That's why we weigh back in

11 and say, If you want to talk about anything to do with my

12 unit, compliance is something to be considered as well,

13 not just the fraud.

14            I think the subject is -- I won't say what Adam

15 should have said there, but I think he's talking fraud at

16 the same time I'm responding with -- with an issue

17 regarding -- under the title of fraud that it has more to

18 do with compliance.

19       Q    (By Ms. Hsiao)  When you say "compliance,"

20 you mean Telephone Consumer Protection Act and

21 do-not-call compliance?

22       A    Correct.  These are just as important, and it

23 is just as relevant as far as talking points on those

24 venues.

25       Q    Okay.  And then at the -- in the beginning of
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1 the last full paragraph of Adam's e-mail, he says, "As

2 many of you are probably aware, we've been announcing

3 retailer terminations for fraudulent activity."  Does this

4 refresh -- I'm sorry.  Does this relate back to what we

5 saw before, the November 2008 press releases about

6 retailer terminations?

7       A    Adam may be referencing back to some of those

8 events, yes.

9       Q    Okay.  So we're done with that one.

10            Do you recall your department engaging in

11 something called an SP-ERT customer experience initiative?

12       A    No.

13            (Exhibit Number 277 was marked for

14 identification.)

15            THE WITNESS:  Yes, ma'am.

16       Q    (By Ms. Hsiao)  Okay.  We're looking at

17 what's been marked as Plaintiffs' Exhibit 277 w i t h

18 Bates Number Dish5-54 on the first page.  Having looked

19 through this document, does this refresh your memory as

20 to whether you all had an SP-ERT customer experience

21 initiative?

22       A    I've never heard it called that, and it's my

23 mistake.  We currently work what we call the SP-ERT report

24 on a weekly basis.

25       Q    Okay.  And can you describe what that
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1 initiative involves.

2       A    That report -- it's essentially a report that

3 we get from ERT on a weekly basis that lists disclosure

4 issues that are -- that are escalated through CSR to ERT,

5 and to the extent that we can tie those -- those

6 disclosure issues to one of our sales partners, the folks

7 that use the OE tool, we provide the -- the complaint and

8 have an opportunity for them to research, and then we

9 debrief those calls on a weekly basis.

10       Q    Now, you refer to the sales disclosure issues.

11 Does the report also include complaints about violations

12 of do-not-call list?

13       A    No.

14       Q    Okay.  Does it include, for example, requests

15 by customers to be placed on an internal do-not-call list?

16       A    No, ma'am.

17       Q    Does it -- does the report include any

18 information related to TCPA compliance, as you understand

19 it?

20       A    No, ma'am.

21       Q    Is this initiative done in conjunction with a

22 call-monitor quality assurance process we talked about

23 before?

24       A    It's not in conjunction.  The audience for

25 inclusion in -- in the items that are escalated are -- are
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1 OE partners.  And in that sense, it's the same -- it's the

2 same audience, the same -- same retailers.  But they're

3 not the same.  These are disclosure driven, and they're

4 specific for disclosures that are -- that are complaints

5 regarding nondisclosure is really what they are.

6       Q    So it's a specific nondisclosure issue that

7 generates these reports?

8       A    Yes, ma'am.  Well, the report is a summary of

9 specific complaints compiled on a weekly basis and

10 debriefed with the specific retailers.  And we ask for

11 feedback, again, to increase the awareness of disclosure

12 and the whole sales process with our partners.

13       Q    Did you say this was only the OE retailers, or

14 is it all retailers?

15       A    This applies only to our sales -- OE sales

16 partners.  That's where the SP comes from, sales partner.

17       Q    Are OE and sales partner interchangeable, I

18 mean, as they're used in this document?

19       A    Yes, ma'am.  In that document, they are.

20       Q    Not in all cases probably.  I mean, we'd have

21 to look at other examples, I guess.

22       A    Right.

23       Q    Do you recall how many presentations your audit

24 and compliance team has given at Team Summit?  I don't

25 mean how many in a given summit.  I mean over the last
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1 however many years.
2       A    I believe we've provided some presentation over
3 the last four years at least.
4       Q    Have you personally participated in those
5 presentations?
6       A    Yes, ma'am.
7       Q    About how many retailers attend each
8 presentation?
9       A    As -- certainly not to draw a comparison

10 between the different years because the first year we did
11 it, I recall we did it specifically to an audience of OE
12 partners, so there was 50, 60 multiple employees for a
13 single retailer.  So it's hard to say what that attendance
14 was like.
15            Last year we put on six different classes
16 over -- over a two-day period -- two -- two-day period,
17 and we had attendance in excess of a hundred retailers,
18 individuals, in each of our -- close to each one of all of
19 our presentations.
20       Q    When did you open it up to retailers other than
21 OE retailers?
22            MS. MAZZUCHETTI:  Objection to the form of the
23 question.
24            THE WITNESS:  I don't think it's fair to say
25 that we didn't open it up previously to -- to -- we didn't
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1 open it up to -- to -- to -- brick-and-mortar retailers or

2 full-service retailers as much as we developed a different

3 curriculum that was appropriate for that audience.

4            The first presentation we did at Team Summit

5 was -- the material is specifically targeted to that OE

6 and, frankly, had a bigger focus on compliance, because

7 our OEs, as you had mentioned several times today, they're

8 likely to use the phone more -- and perhaps more than our

9 regular retailers or regular full-service retailers.

10       Q    (By Ms. Hsiao)  So can you say what year?

11 Was it just the first year that it was OE targeted and

12 then the next year, I guess 2008 maybe, that it would

13 have been changed to encompass items of interest for

14 all retailers?

15            MS. MAZZUCHETTI:  Objection to the form of the

16 question.

17            THE WITNESS:  I'd have to check to see what the

18 calendar was.  That's not far off.  It might be a year

19 off.  And it may have been that we did -- again, without

20 checking, we likely did some training for OE and

21 full-service retailers simultaneously in some years too.

22       Q    (By Ms. Hsiao)  So, for example, last year,

23 2010, did you do training for both OE as well as I'll

24 just call them regular full-service retailers?

25       A    I don't recall that we had a formal
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1 presentation or a program for OE last year.  However, one

2 of the benefits of -- of Team Summit is we have ongoing

3 dialogue with individuals.  So it would be appropriate to

4 say that we -- we interacted with every one of our OE

5 partners, and compliance was a portion of those

6 interactions.

7       Q    Now, when you say that you "interacted with

8 every one of" your OE partners, do you mean at Team

9 Summit?

10       A    Yeah.

11       Q    So all of the OE partners come and come to this

12 presentation?

13       A    Most of them.  Most of them do, yeah.  And we

14 talk about a variety of things, from the -- from OE --

15 from QA monitoring, from feedback to sales trends, new

16 promotions, and compliance.  It's a trade show, so there's

17 opportunities to talk about a lot of things.

18       Q    And is that the case every year that most of

19 the OE partners come to the Team Summit?

20       A    Yes.

21       Q    Okay.  This is another document I'm going to

22 introduce.  I just want to know what it is.

23            (Exhibit  Number  278 was marked for

24 identification.)

25            THE WITNESS:  Yes.
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1       Q    (By Ms. Hsiao)  So we're looking at what's

2 been  marked  Plaintiffs'  Exhibit  278, which bears the

3 Bates Number Dish2-1132 on the first page, and it's a

4 document entitled "OE Risk Management."  Do you know

5 what this document is?

6       A    I believe it's the -- I'm not a hundred percent

7 sure.  I believe it's an outline for a presentation that

8 was delivered at a Team Summit in 2009 to an audience of

9 OE retailers.

10       Q    Okay.  And why do you think that?

11       A    It talks about -- on page 2, it talks about OES

12 management, how many retailers were terminated in 2008,

13 how many year to date, which would lead me to believe this

14 is 2009 it was drafted for.  And I recall that the theme

15 of your 2009 Team Summit was Rock Solid Business.

16       Q    And you see the term "Rock Solid" in this

17 document?

18       A    In a couple different places in the document,

19 yes, ma'am.

20       Q    Okay.  And of the -- of the retailers that were

21 terminated in 2008, the 47 -- and I'm looking at page 2 of

22 this document, which is Bates Number Dish2-1133 -- do you

23 know how many of those dealers were terminated?  And I

24 know we've used the term "fraud," but I'm particularly

25 interested in TCPA compliance issues as their primary
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1 reason for termination.

2       A    I'd have to reference -- I would have to look

3 at the document or our records to make sure.  I don't

4 know.

5       Q    And your answer would be the same for 2009?

6       A    Yes, ma'am.

7       Q    I told you it would be short.  Another one.

8            (Exhibit  Number  279 was marked for

9 identification.)

10            THE WITNESS:  Yes, ma'am.

11       Q    (By Ms. Hsiao)  Okay.  So we're looking at

12 what's  been marked as Plaintiffs'  Exhibit  279, which

13 bears the Bates Dish3-497.  And it's an e-mail from you

14 on August 7, 2009, to Lisa Vallejos and Roger

15 Hernandez.  Do you recall the circumstances under which

16 you drafted this e-mail?

17       A    Not specifically, no.

18       Q    Okay.  Let's see if we can figure out what's

19 going on through the e-mail itself.  You say, "Please

20 start assembling termination package for the following

21 retailer."  Leading up to this point where you drafted

22 this e-mail, what had to have happened to order your

23 people to start assembling a termination package?

24            MS. MAZZUCHETTI:  Objection to the form of the

25 question.
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1            THE WITNESS:  A number of things could have

2 occurred, and that would -- I would be speculating if I

3 said what it was.  There was some event or series of

4 events that led to recognize the automatic termination of

5 the retailer agreement.  The retailer, in my estimation at

6 that time, had violated the retailer agreement such that

7 my recommend at the time was automatic termination.

8       Q    (By Ms. Hsiao)  Okay.  And this retailer was

9 LA Activations, Inc., doing business as Direct

10 Satellite Sales, doing business as My Dish Pro?

11       A    Yes, ma'am.

12       Q    Did they use all of those names, or is one of

13 those names the one that they would use?

14       A    That's the name that's associated with the --

15 that's on the retailer agreement.  That's the party to the

16 retailer agreement.

17       Q    The whole name?

18       A    The whole name.  Yes, ma'am.

19       Q    Okay.  And then it says -- after the OE number

20 and AP number, it says, "This retailer is concurrent with

21 RS&I and Echo."  We talked about RS&I.  What does it mean

22 to be concurrent with RS&I?

23       A    Back to our confusing conversation of

24 full-service retailers and they can purchase equipment

25 from Echosphere or they can purchase equipment from RS&I.
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1 The term "concurrent" means there's a separate agreement

2 to purchase equipment from Echosphere and from one of our

3 distributors.  In this case, that distributor was RS&I.

4            So concurrent with RS and Echo -- it may be

5 duplicative or something, but RS&I -- they buy equipment

6 from RS&I and Echosphere.  We call it Echo here.  So as we

7 assemble the termination package, we have to recognize

8 that relationship has two relationships.  So when one

9 termination occurs, we terminate both sides of that

10 agreement -- those agreements, rather.

11       Q    Okay.  And then you say -- so you say, "We will

12 need copies of both active agreements" so both the RS&I

13 and the Echo agreement?

14       A    Correct.

15       Q    You say here, "Termination will be based on,

16 among other things, violations of TCPA."  So is this a

17 specific example of the type of, you know, termination

18 reason that we've been talking about in terms of the

19 reports, you know, where you list the reason for

20 termination?

21       A    Yes.  It may be -- it may not be the only thing

22 that was there.  And what ultimately ended up being in our

23 termination matrix for the reason for term may or may not

24 be TCPA.  But at least in part, there was an issue that

25 was a violation of TCPA.
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1       Q    Okay.  So skipping a paragraph where it says,

2 "Please start and store in Q drive executive summary,

3 impact summary, audit notification, and termination

4 letter."  What is the Q drive?

5       A    That's a shared drive.  We lovingly call it

6 Q drive.  We designate that shared folder or that file,

7 rather, for folks in the audit and compliance groups only.

8       Q    And the termination package that's being

9 assembled, all the information that you've listed up here

10 would be then stored on the Q drive in a folder for this

11 particular retailer?

12       A    Much information would be shared in that

13 location, yes.

14       Q    Okay.  And then you say, "Correspondence will

15 be added.  Please do not discuss this action with RS&I at

16 this time."  Why did you say that?

17       A    I can't say right now.  There was a reason for

18 getting all our pieces together before we engaged our

19 distributor.

20       Q    Okay.

21       A    Right now I couldn't tell you why I said that.

22       Q    Okay.  I'm done with that one.

23            (Exhibit  Number  280 was marked for

24 identification.)

25            THE WITNESS:  Yes, ma'am.
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1       Q    (By Ms. Hsiao)  Okay.  So we're looking at

2 what's  been marked as Exhibit  280 with  Bates  Number

3 Dish5-47110 on the first page.  And it's an e-mail

4 string from January 2010.  Do you recall having seen

5 these e-mails before?

6       A    As I said, I don't recall this one

7 specifically, but I was part of the conversation, it

8 appears.

9       Q    Okay.  And could you describe to me what occurs

10 during this series of e-mails.

11       A    It appears that this is -- this is a

12 communication from Lisa Vallejos reporting on the audit

13 results regarding a retailer name of Jennifer Amico, d/b/a

14 Capital satellite -- Capital Sats, rather.  It appears

15 this is the third audit in less than a year that was

16 conducted on this retailer.

17            And the conversation turns around, should we be

18 taking additional actions instead of just charging back

19 the incentives that were paid to the retailer

20 inappropriately.

21       Q    And so Christina Voorhies offers at the top of

22 the second page of -4771, "How do we feel about this

23 dealer?  She has been on many reports and is still a

24 problem."

25            And on the first page of the document, Roger
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1 Hernandez says, "She has been given a chance to shape up.

2 In addition, we went above and beyond to offer a payment

3 plan.  An overall picture of her fraud should be easy to

4 paint."

5            And then you weigh in, and you say, "I offer

6 that we spend too much time on retailers that repeatedly

7 violate agreements and business rules.  I agree with

8 Roger."  What did you mean by that?

9       A    I think too often we spend time on retailers

10 that have repeated patterns of behavior.  They just --

11 they don't clean up.  They don't change behaviors.  And

12 those -- those behaviors are contract violations.  And at

13 some point -- in this particular case, I think we need to

14 be harder with the retailers than just charging back and

15 moving on.

16       Q    Would you like to see more -- I mean, you said

17 in this case you think something more needs to be done.

18 In general, given that you do this every day, would you

19 like to see more punitive measures taken to retailers that

20 repeatedly violate agreements and business rules?

21       A    I think the position I'd always want to take is

22 that we evaluate each situation individually.  While

23 frustration might be associated with a retailer that does

24 it multiple times, I still want to take the time to be

25 diligent in evaluating each case for whatever action we're
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1 planning.

2            Clearly somebody that repeatedly violates the

3 retailer agreement is someone that I spend too much time

4 on.  But, still, I don't think I'd want to shortcut the

5 process to the extent that I want to cut out fair

6 evaluation.

7       Q    I mean, we looked at -- I forget which document

8 it was -- where Reji said she gets frustrated with people

9 who don't change their behavior.  Is that the sort of

10 spending "too much time on retailers that repeatedly

11 violate agreements" that you're referring to here?

12            MS. MAZZUCHETTI:  Objection to the form of the

13 question.

14            THE WITNESS:  I think it's a similar sentiment,

15 but, again, I always want to go through the due diligence.

16 All the time I spend complaining about the repetitive

17 nature of some retailers, it's certainly something that's

18 applicable to all retailers, so I need to check based on

19 what's reasonable based on this current set of

20 situation -- or circumstances, rather.

21       Q    (By Ms. Hsiao)  Sure.  So, for example, we

22 were just looking at an exhibit that showed that there

23 were 47 retailers terminated in 2008 and 50-some in

24 2009 to date.  Would you say that the increase in

25 terminations has been as a result of the type of
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1 sentiment that you're expressing here, where, "You know

2 what?  It's enough.  Enough repeated problems.  We're

3 going to cut you off, and we're going to do it more

4 aggressively going forward"?

5       A    No.

6            MS. MAZZUCHETTI:  Objection to the form of the

7 question.  Foundation.

8       Q    (By Ms. Hsiao)  So you haven't seen -- or

9 have you seen a trend where -- where Dish terminates

10 dealers now more frequently than it did in the past,

11 say, compared so when you first began your position

12 with retail audit and risk?

13       A    It is the case that we are -- we've terminated

14 more retailers in more recent years than we did in the

15 past.  It is not a fair characterization to say we're

16 frustrated and we terminate based on that sentiment is all

17 I was saying.

18       Q    Sure.  And I understand that.

19            Would you be able to characterize the reasons

20 for the increase in terminations that you just described?

21 Would you be able to attribute it to any particular set of

22 reasons?  We've talked about TCPA violations.  We've

23 talked about fraud in terms of duplicative accounts, that

24 kind of thing.  Would you be able to attribute it to any

25 specific reason?
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1       A    Yes.
2            MS. MAZZUCHETTI:  Objection to the form of the
3 question.
4       Q    (By Ms. Hsiao)  What reason would you be
5 able to attribute the increases to?
6       A    We've become better at understanding analytics.
7 Better reporting that points us to retailers that have
8 detectable, based on analytics, patterns we want to look
9 at rather than taking reports from individuals regarding

10 fraud, which was a common way of identifying fraud in
11 2004, 2005, 2006.
12       Q    So is it fair to say you have better systems
13 now for kind of tracking what's really going on and,
14 therefore, you can identify problems more readily over
15 time as opposed to relying on one-off reports?
16            MS. MAZZUCHETTI:  Objection to the form of the
17 question.
18            THE WITNESS:  I believe we have better
19 reporting, period.  What did you call it, systems?
20       Q    (By Ms. Hsiao)  Well, yeah.  I mean, you
21 said "analytics."  To me, analytics doesn't mean
22 anything.  I mean, is it -- do you have a better -- I'm
23 trying to use a different word other than "systems."
24            Better reporting of data and recording of
25 reports and complaints and so forth that allow you to
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1 collect information and then make decisions based on a
2 collection of information as opposed to on individual
3 reports, say, from one consumer or one retailer?
4            MS. MAZZUCHETTI:  Objection to the form of the
5 question.
6            THE WITNESS:  On the -- on the -- we are better
7 able to use data to identify patterns that are suspect.
8 That's exclusive of individual reports or complaints; I
9 think the word you used was "complaints."  We're better

10 able to use data today.
11       Q    (By Ms. Hsiao)  Okay.  Thank you.
12       A    Yes, ma'am.
13       Q    I'm done with that one.
14            (Exhibit Number 281 was marked for
15 identification.)
16            THE WITNESS:  Yes, ma'am.
17       Q    (By Ms. Hsiao)  We are looking at what's
18 been Bates labeled 281, which bears the Bates
19 Dish5-46512.  And it's a March 5th, 2010, e-mail from
20 Roger Hernandez to a number of people, including
21 yourself.  And it has a chart in it.  Can you tell me
22 what this chart is.
23       A    It is a snapshot of a segment of our
24 termination matrix.
25       Q    What's the termination matrix?
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1       A    It's a -- an Excel spreadsheet where we track
2 terminations by year.
3       Q    Who maintains that document?
4       A    There are a number of individuals, but it's
5 housed in our shared drive in retail services, in audit
6 and risk in retail services.
7       Q    Is that the Q drive?
8       A    Yes, ma'am.
9       Q    Does the spreadsheet have in it anywhere the

10 reason for the termination?
11       A    Yes, it does.
12       Q    That's not reflected on this particular
13 document, though; correct?
14       A    Yes, ma'am.  That's correct.
15       Q    And the spreadsheet is a -- I forget what the
16 word is.  It's an evolving document.  It's not a document
17 that's printed out and put in a folder; correct?
18       A    No.  It's a -- it's -- I'm sorry.  It is not
19 put into a -- we don't print it.  It's just a -- it's a
20 repository of information, and we don't print it out
21 typically.
22       Q    Do you have -- do you know how far back the
23 information in the spreadsheet goes?
24       A    I believe it goes back to -- it goes back to
25 2006 -- 2005, I believe.  As it has evolved, the

Page 183

1 information is -- that we -- that we memorialize in those

2 documents has changed.  We've added and subtracted some

3 data elements.  But we keep it back to 2005, I believe.

4 2006 at least.

5       Q    Okay.  That's all I have for that one.

6            (Exhibit Number 282 was marked for

7 identification.)

8            THE WITNESS:  Yes, ma'am.

9       Q    (By Ms. Hsiao)  Okay.  So we're looking at

10 what's been marked as Plaintiffs' Exhibit 282, which is

11 Bates Number Dish2-38604.  And it's a May 19th, 2010,

12 e-mail string that you are -- I guess you received an

13 e-mail, and you sent an e-mail back.  Do you recall the

14 circumstances that led to these e-mails?

15       A    I do in this case, yes.

16       Q    Okay.  What do you recall about what was going

17 on here?

18       A    Luis Dominguez with Antennas Enterprises had

19 established a call center that was managed or owned by his

20 family, I believe, in Mexico City for purposes of

21 marketing DirecTV and his hope was Dish Network sales

22 from -- from that location.

23       Q    Okay.  And was he asking your permission to

24 operate the call center to offer Dish services?

25       A    No, he was not.  He was -- he was having a
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1 conversation with Kevin Reese, which is the area sales

2 manager.  This was shortly after Team Summit in 2010.

3       Q    Okay.  So Team Summit in 2010 occurs.  And then

4 you get this e-mail from Kevin Reese explaining the

5 situation and saying, "Would we consider letting him

6 operate this call center under any circumstances?"  Now,

7 you mentioned Team Summit.  Why was that relevant in your

8 mind to Kevin's asking you these questions?

9       A    I had the conversation that Luis was having

10 with Kevin at Team Summit, the use of a third party -- or

11 his own call center in Mexico City.  And I told him that

12 there's -- under no circumstances would we approve use of

13 a third-party entity or facility outside the U.S.

14       Q    Okay.  So -- I mean, let's look at your

15 response where you say -- and I'm looking at the fifth

16 paragraph down where you say, "Compliance with TCPA and

17 TSR is required.  Our experience with third parties,

18 specifically in Mexico and the Caribbean basin, biases us

19 against this business practice based on legal exposure to

20 Dish as we derive the ultimate benefit.  This has been a

21 point made time again by regulators."  What were you

22 referring to there?

23       A    That the argument is, as I've heard it placed,

24 is irrespective of whether or not Dish Network made the

25 call, we derive the benefit of a new subscriber, so we're
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1 ultimately responsible for violations of TCPA, TSR, that

2 sort of thing.

3            So to the extent that we have any entity

4 operating outside the U.S. distances us from our ability

5 to hold them accountable for their behaviors or their

6 actions.

7       Q    And what does them -- what does them being

8 outside the U.S. have to do with your ability to hold them

9 accountable?  You mean legally accountable?

10       A    Well, to exercise appropriate controls.  I

11 don't have -- in this correspondence, I laid out a couple

12 of things.  I used the example of our partners -- our OE

13 retailers.

14            We do a lot to support their sales efforts.

15 We've talked today about the quality monitoring.  We

16 require, you know, full disclosure of sales.  Every time a

17 new promotion comes up we review scripts and -- and -- and

18 prequarterly disclosures, and we provide them ongoing

19 training.  We have on-site visits from our area sales

20 managers, our field service development individuals.

21            All of that is mainland U.S. and regional.  We

22 don't have resources in Mexico.  I don't have them in the

23 Dominican Republic.  I don't have them anywhere else.  So

24 to be able to exercise appropriate control and feedback

25 would be difficult outside the U.S.  And we've decided
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1 that it's not appropriate.

2       Q    Okay.  So it sounds like you feel like you can

3 exercise appropriate control and feedback for the

4 in-United States, I guess, retailers and the third

5 parties.

6            MS. MAZZUCHETTI:  Objection to the form of the

7 question and to the extent it calls for a legal

8 conclusion.

9            THE WITNESS:  I don't know if it's fair to say

10 that we've decided we can exercise control.  But we're

11 more likely to be able to influence behaviors with

12 somebody that's close than somebody farther away.

13       Q    (By Ms. Hsiao)  I was just using your words

14 when you said you couldn't exercise control over the,

15 you know, non-U.S. entities.

16       A    Yes.

17       Q    I was just trying to compare that whether you

18 can exercise control over the U.S.-based entities.

19            Now, in the last sentence of this -- of your

20 answer back to Kevin, you say, "Given these and other

21 issues, we have required all entities that use

22 non-U.S.-based entities to cease those relationships."

23 And then you say you're not going to make an exception for

24 Louise.  Do you recall other circumstances where you've

25 required retailers that use non-U.S.-based entities to
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1 cease those relationships?

2       A    We've published business rules that require

3 access to any of our sales tools to -- to originate in the

4 continental U.S.

5       Q    And are those also published on the retailer

6 chat site?

7       A    Yes, they are.

8       Q    So we've discussed today at various times, you

9 know, a call center based in India.  Does that count as

10 using a non-U.S.-based entity, or is there some exception

11 for that?

12            MS. MAZZUCHETTI:  Objection to the form of the

13 question.

14            THE WITNESS:  There were actually two

15 questions.

16       Q    (By Ms. Hsiao)  No, it is.  And I'm just

17 trying -- do you understand the question?

18       A    Two different parts.

19       Q    Okay.  We've talked, for example, about people

20 saying, "I have a call center in India.  And, you know,

21 this is what they're doing."  So now you've got a business

22 rule saying there are no non-U.S.-based entities that can

23 be used.  Does that mean that a call center in India can

24 no longer be used by a retailer?

25            MS. MAZZUCHETTI:  Objection to the form of the
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1 question.

2            THE WITNESS:  The answer would be yes.

3       Q    (By Ms. Hsiao)  Okay.  So as far as you're

4 concerned, all of your retailers now must use

5 U.S.-based third-party affiliates?

6       A    Yes.  However, the second part of your question

7 a moment ago was, are there any exceptions?

8       Q    Okay.  So what are the exceptions?

9       A    There's only one.  We do have one retailer,

10 National Satellite Systems, that has a facility in -- I

11 think specifically in India, and that's the only

12 exception.

13       Q    And was there a process that National Satellite

14 Systems had to go through to get consent from Dish to use

15 this calling center in India?

16       A    Not a -- not a process, no.

17       Q    Okay.  Well, why -- why were they granted an

18 exception and nobody else?

19       A    So earlier today we talked about -- a number of

20 examples were retailers were using in some documents

21 hundreds of different independent call centers inside the

22 U.S., outside the U.S., whatever.

23            National Satellite owns and operates and has

24 for a number of years used their own facility successfully

25 in -- in India.  That was a decision that -- we were aware
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1 of that well before we published business rules limiting
2 the use of offshore and the relationship with National
3 Satellite, as was witnessed in some of the earlier
4 documents we talked about, in a successful, compliant
5 relationship with Dish Network.
6       Q    When were the business rules requiring all
7 third-party entities to be U.S. based published?  Just
8 generally if you know.
9            MS. MAZZUCHETTI:  Objection to the form of the

10 question.
11            THE WITNESS:  I don't recall specifically.
12 It's been a few years.
13       Q    (By Ms. Hsiao)  Since you've been in your
14 general manager -- in the retail audit and risk
15 department?
16       A    Yes, ma'am.  I'm sorry.  That part of the
17 question I might have misunderstood.
18       Q    I'm sure it was a very unclear question.
19            Since you've been the general manager for
20 retail audit and risk, at some time between then and the
21 present, these business rules have been published?
22       A    Yes, ma'am.
23            MS. MAZZUCHETTI:  Can we take a break?
24            MS. HSIAO:  Yeah.  In fact, I think I'm
25 basically done.  So I just want to look and see what else
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1 I've got.

2            (A recess was taken from 3:13 until 3:20 p.m.)

3            (Exhibit  Number  283 was marked for

4 identification.)

5            THE WITNESS:  Yes, ma'am.

6       Q    (By Ms. Hsiao)  Okay.  So we're on

7 P l a i n t i f f s ' Exhibit  283.   Dish2-38630 is the Bates

8 number on the document.  And this is a June 22nd, 2010,

9 e-mail from you to Reji Musso regarding National

10 Satellite Systems, who we were just discussing.

11            And you have a number of observations in this

12 e-mail.  Do you recall the circumstances under which you

13 sent this e-mail to Reji?

14       A    I don't know what precipitated it.  This is

15 some time after Team Summit, and this document is just a

16 summary of kind of what our conversation was.  She had a

17 closer relationship with National.  And me being new with

18 them, it was important that she became aware of what -- so

19 I'm not doing something contrary to what she would have

20 said or wasn't aware of.  Just communication.

21       Q    Now, what do you mean, you were "new with

22 them"?

23       A    I had never met with owners, Kobi and Kapil.

24       Q    So this is the first you had --

25       A    This is the first time I ever interacted with
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1 them.  Hey, these are my observations.

2       Q    Okay.  So if we go down to the -- you say,

3 "Nathan Jones introduced us."  Who is Nathan Jones?

4       A    Nathan Jones was the national sales manager

5 that supported National Satellite.

6       Q    Okay.  And then you say, "I shared my

7 observations which were echoed by Nathan."  Now -- correct

8 me if I'm wrong -- are your observations what appear below

9 that sentence, or are the statements below something

10 that's just independent things?

11       A    This was -- this is the summary of some of the

12 things that we have had to deal with over the years

13 with -- with National Satellite.  I think we talked

14 earlier of an instance where they had TCPA issues, not do

15 not call, but they had the examples of -- what was it? --

16 we talked about them earlier.  They were responsive to

17 TCPA complaints that were received.

18            I know we had issues with compliance -- not

19 with compliance, with disclosure issues.  That it was

20 important to put some structures around those.

21       Q    Okay.  So going through, National Satellite was

22 important to Dish Network.  That must have been something

23 that you all -- you and Nathan discussed or that you and

24 Kapil and Kobi discussed.

25            MS. MAZZUCHETTI:  Objection to the form of the
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1 question.

2            THE WITNESS:  That comment is -- is something I

3 would say about all of our retailers.  They're important

4 to Dish Network.

5       Q    (By Ms. Hsiao)  Okay.  And then the next

6 statement, "Troubling were what appeared to be regular

7 problems in controlling the business."  What do you

8 mean by that?

9       A    Again, the issues of disclosure specifically is

10 what I was talking about, I think, there.

11       Q    And then the next statement, "Compliance group

12 regularly received complaints regarding telemarketing

13 practices," what were you referring to there?

14       A    I don't know in that particular issue.  There

15 were -- there were a couple of TCPA issues that were

16 resolved -- remember we talked about earlier today?  I

17 don't recall what specifically I was referencing there.

18       Q    Okay.  And then going to your second -- the

19 last two statements, "It was going to be critical to put

20 controls in place to eliminate these problems."  What did

21 you mean by that?

22       A    That it's important that National Satellite be

23 compliant with full disclosures, specifically, and terms

24 and conditions be appropriately disclosed to consumers in

25 the sales process.
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1       Q    So, I mean, correct me if this is not accurate,

2 did you tell National Satellite's people, "It's going to

3 be critical for you to put controls in place to eliminate

4 the problems we've been having"?

5       A    The answer would be yes.

6       Q    Okay.  And the last statement, "We spend too

7 much time responding to National Satellite issues."  Did

8 you tell that to them as well?

9       A    That was the gist of the conversation we had,

10 yes.

11       Q    Do you recall the resolution, if any, of the

12 conversation that you had with them?

13       A    National Satellite is a -- is a good retailer

14 for us.  They've done work for us for years.  And when

15 disclosure particular issues come up and seem to cluster,

16 we provide feedback.  Sometimes we're harsh in our choices

17 of words than we would want.  Yeah.

18       Q    Do you recall that -- I mean, since this

19 June 2010 discussion -- you had this discussion with them

20 in May, but since this e-mail, that National Satellite

21 Systems performed better in terms of the various problems

22 that you've identified here?

23       A    Yes, ma'am.

24       Q    Would you say that the time spent by your

25 compliance group responding to National Satellite issues
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1 has diminished since you had that conversation with Kobi

2 and Kapil?

3       A    I don't know that I can say that without

4 looking at disclosure reports and such.  My sense is

5 that's the case.

6       Q    Okay.  So let's look at this last one.  This

7 has been previously marked as Exhibit 169.

8            MS. HSIAO:  I don't know if you want to let me

9 look at yours.

10            MS. MAZZUCHETTI:  Oh, let me find it for you.

11            MS. HSIAO:  It was from Robb Origer's

12 deposition.

13            THE WITNESS:  Is it this whole document?

14       Q    (By Ms. Hsiao)  Yeah, I think so.

15            MS. MAZZUCHETTI:  I don't think I have the full

16 set of the Origer -- let me see.

17            MS. HSIAO:  You don't have it?  All right.

18 Then I'm going to have to peer over your shoulder.

19            THE WITNESS:  Can I pop this out?

20       Q    (By Ms. Hsiao)  Yeah.  You have to use this

21 thing (indicated).

22       A    Oh.

23            MS. MAZZUCHETTI:  Unless it's stuck in my bag.

24            MS. HSIAO:  If you don't have it, Lauri, that's

25 fine.
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1            MS. MAZZUCHETTI:  We divided up some things.

2            MS. HSIAO:  I should have made my own copy.

3            MS. MAZZUCHETTI:  I have it.  Let me make sure

4 we didn't write on it.

5            MS. HSIAO:  I just need the beginning.  I don't

6 need the end.  You saved the day.

7            MS. MAZZUCHETTI:  Can I look with you?

8            THE WITNESS:  Sure.

9            Yes, ma'am.

10       Q    (By Ms. Hsiao)  Okay.  So we're looking at

11 what was previously marked as Exhibit 169, which has

12 Bates Number Dish5-31652 as the first page.  I want to

13 direct your attention to the third page of this

14 document, which has the e-mail message from Mike Mills

15 on December 21st, 2006.

16       A    In the middle of the page?

17       Q    Yes.

18       A    Starting with "Don't have the OE grip"?

19       Q    Exactly.

20       A    Yes, ma'am.

21       Q    Just as a backdrop, this e-mail string

22 discusses Jerry Dean Rider d/b/a JSR Enterprises and how

23 they have a Philippines call center or affiliate working

24 with them.  Mike says, "In the bigger picture, we need to

25 work with legal on a standardized affiliate program
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1 template, including what they can do, can't do, who they

2 can use, how much they can pay out to affiliates,"

3 et cetera.  Do you know whether such a template was ever

4 developed?

5       A    I'm not aware of a template that was ever

6 drafted.

7       Q    Now, on December 21st, 2006, do you recall

8 whether the business rules that we were talking about with

9 respect to U.S.-based affiliates or U.S.-based third

10 parties was in place?

11       A    It's more recent than that.  Again, I don't

12 have the date, as I said, but I don't think -- in 2006, we

13 were addressing what did we want to do with affiliates.

14 Clearly we didn't have that rule in place at that time.

15       Q    And do you recall -- I mean, I know you didn't

16 send any of these e-mails, but you're cc'd on all of

17 them -- the discussion of various degrees of discipline

18 that are discussed in this e-mail?

19            MS. MAZZUCHETTI:  Objection to form.

20            THE WITNESS:  I'm sorry.  So what's the

21 question?  I misunderstood.

22       Q    (By Ms. Hsiao)  Well, in the e-mail, I mean,

23 people discuss -- you know, the last page, for example,

24 if you look at the very last page of the -- it's not

25 the last page of the document.  It's the last page of
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1 the e-mail string at -31655.

2       A    Yes, ma'am.

3       Q    It's part of an e-mail from Brian Neylon to

4 Reji Musso and cc'ing others, including you, where he

5 says, "Mike, what is his volume?  Why would I" -- and it's

6 not clear here, but I think it says, "Why would I not just

7 terminate?  Where is he located?"  So termination's

8 discussed there.

9            And then on the first page of the document,

10 they discuss a fine.  And I'm just wondering whether you

11 recall the discussion as to what type of discipline to

12 impose.

13       A    Specifically in this case, I have no

14 recollection of what the conversation was.

15       Q    Is that type of discussion where various types

16 of discipline -- is that common where you discuss various

17 types of discipline with respect to a retailer that has

18 been found to have committed some sort of violation?

19            MS. MAZZUCHETTI:  Objection to the form of the

20 question.

21            THE WITNESS:  I don't know if it would be

22 unusual that we would discuss different disciplines.  It

23 would be unusual if we didn't involve other departments in

24 our evaluations, though.  I think that's what was going on

25 here.
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1       Q    (By Ms. Hsiao)  Here you have you, Reji,

2 Robb Origer, who was the director of retail services at

3 that time.

4            THE WITNESS:  Was he director, or was he vice

5 president?

6       Q    (By Ms. Hsiao)  He was high up.  I don't

7 remember specifically.

8       A    I think he was director.  Yeah, it says "retail

9 services."

10            MS. MAZZUCHETTI:  Don't talk till there's a

11 question.

12       Q    (By Ms. Hsiao)  Brian Neylon, what was his

13 position at that time?

14       A    He was vice president of retail services -- or

15 of our sales organization.

16       Q    So there are various possible disciplinary

17 tracks that were discussed.  And then somebody says --

18 Robb says at the end, second-to-last e-mail on the first

19 page, "A demand letter to provide detail and a warning of

20 up to and including," and then Reji says, "We can

21 certainly do that.  What fine would you like to impose?"

22            And we talked a little bit about the fines.

23 You know, who made the ultimate decision in a circumstance

24 like this as to what fine would be imposed?

25       A    I can't say in this particular case what
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1 decision it was and who ultimately made that decision.

2       Q    So there's not one person or one position that

3 would have the say in terms of what fine to impose?

4       A    Recommendation would be made from the

5 compliance side, and then, you know, there would be input

6 to is that appropriate or not from other departments.

7       Q    So would the recommendation from the compliance

8 side come from you or come from Reji or both of you?

9            MS. MAZZUCHETTI:  Objection to the form of the

10 question.

11            THE WITNESS:  It would -- it would be -- after

12 we weighed all the facts and the circumstances, we would

13 make a recommendation.  And it would be us -- it would

14 be -- ultimately, it came from me at the time as general

15 manager.  But clearly Reji was the compliance manager, and

16 we worked closely in making decisions that were

17 appropriate.

18       Q    (By Ms. Hsiao)  And so you would make the

19 recommendation.  And to whom would you make that

20 recommendation?

21       A    It would -- it would be -- it would go to my

22 direct report -- or my manager in the sales channel.

23 Again, the other business interests.

24       Q    Who was your manager at the time?

25       A    Robb Origer.
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1       Q    Okay.  And would Robb similarly make a

2 recommendation, or did he have the power to say that was

3 it?

4       A    He had the power to say that was it.

5       Q    You don't remember what was done in this

6 circumstance?

7       A    I don't.

8            MS. HSIAO:  I don't have any more questions for

9 today.  I'm loathe to close the deposition just because we

10 haven't looked at the retailer files yet that are

11 available for us.  But I will make every effort not to

12 have to call you back.  So that's my . . .

13            MS. MAZZUCHETTI:  Okay.  And, you know,

14 obviously, we'll wait until you make whatever request.

15 But we object to keeping the deposition open because those

16 files have been made available for some time now.

17            MS. HSIAO:  We're done.  Thank you very much.

18            THE REPORTER:  Signature?

19            MS. MAZZUCHETTI:  Yes.  And expedited.  Same.

20            THE REPORTER:  Lisa, same order as usual?

21            MS. HSIAO:  Yes.

22            (The deposition was concluded at 3:40 p.m., on

23 Thursday, March 10, 2011.)

24

25
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Page 1
1    IN THE UNITED STATES DISTRICT COURT FOR THE CENTRAL DISTRICT OF

ILLINOIS

2    SPRINGFIELD DIVISION

3    Civil Action No. 3:09-CV-03073-MPM-BGC

________________________________________________________

4     DEPOSITION OF BLAKE DANIEL VAN EMST

5    March 18, 2011 ____________________________________________________

____

6     UNITED STATES OF AMERICA and the STATES OF CALIFORNIA,

7    ILLINOIS, NORTH CAROLINA, and OHIO,

8    Plaintiffs,

9    v.

10    DISH NETWORK, L.L.C.,

11    Defendant. ________________________________________________________

12                       A P P E A R A N C E S

13     For the Plaintiffs:    PATRICK R. RUNKLE, ESQ.

14                           U.S. Department of Justice

450 Fifth Street, NW

15                           Sixth Floor S

Washington, D.C.  20001

16                            For the Defendant:     JOSEPH A. BOYLE,

ESQ.

17                           Kelley Drye & Warren, LLP

200 Kimball Driv

18                           Parsippany, New Jersey  07054

19    Also Present:          Brett J. Kitei, Esq.

20

21

22

23

24

25

Page 2

1               Deposition of BLAKE DANIEL VAN EMST, the
2    Witness herein, called by the Plaintiffs in the
3    above-entitled matter on Friday, the 18th day of March,
4    2011, commencing at the hour of 7:59 a.m., at 1225 17th
5    Street, Suite 700, Denver, Colorado, before Wendy
6    Evangelista, Registered Professional Reporter and Notary
7    Public within and for the State of Colorado, said
8    deposition being taken pursuant to Notice and the
9    Federal Rules of Civil Procedure.

10    ________________________________________________________
11                            I N D E X

Page Number
12     Examination by Mr. Runkle                              4
13                          E X H I B I T S
14     Exhibit Number                         Initial Reference
15        348  EchoStar Retailer Agreement                    65
16       349  E-mail to Various Recipients from              92
17           Dale Gallegos, 4/2/03
18      350  EchoStar PossibleNOW Retailer Chat,           101

3/12/08
19       351  DISH Network Terminates Retailers             108
20           Media Announcements
21      352  E-mail to Steve McElroy, Robert               121

Calbert, and Bruce Werner from
22           Van Emst, 3/5/09
23      353  E-mail to Bruce Werner from Blake             134        Van

Emst, 1/26/10
24       354  E-mail to Bruce Werner and Reji Musso         145
25           from Blake Van Emst, 9/16/08

Page 3
1                   E X H I B I T S (Continued)
2    Exhibit Number                         Initial Reference
3      355  E-mail to Various Recipients from Debi        161

Adams, 9/30/08
4       356  Spreadsheet                                   164
5       357  E-mail to Blake Van Emst from Jason           167
6           Borup, 10/3/08
7      358  E-mail to Blake Van Emst from Jason           170

Borup, 10/15/08
8       359  E-mail to Blake Van Emst, Robert Calbert,     172
9           and Mike Mills from Reji Musso, 9/4/09

10      360  Affidavit of Blake Van Emst, 12/19/08         176
11      361  E-mail to Various Recipients from             188

Marciedes Metzger, 3/28/09
12       362  E-mail to Lisa Vallejos from Christina        191
13           Voorhies, 10/13/08
14      363  Letter to Kapil Juneja from Blake Van Emst,   195

9/23/10
15
16
17
18
19
20
21
22
23
24
25

Page 4

1                   P R O C E E D I N G S
2                  BLAKE DANIEL VAN EMST,
3 the Witness herein, having been first duly sworn, was
4 examined and testified on his oath as follows:
5                        EXAMINATION
6 BY MR. RUNKLE:
7       Q    Good morning, Mr. Van Emst.
8            This deposition will be governed by the
9 Federal Rules of Civil Procedure and the United States

10 is requesting under Rule 31(e)(1) that the witness
11 review and sign the transcript.
12            We're now on the record in United States
13 versus DISH Network.  This is the Central District of
14 Illinois, 09CV03073.  This is your deposition.  I'm
15 Patrick Runkle.  I represent the United States, and I'm
16 here on behalf of the United States.
17            Have you ever been deposed before?
18       A    No.
19       Q    Okay.  The court reporter is taking down your
20 testimony word for word, so it's important that you
21 speak in a loud enough voice that she understand.  Do
22 you understand that?
23       A    Yes.
24       Q    Okay.  I'll ask the questions.  If you don't
25 understand a question, please inform me, and I'll be

Van Emst, Blake Daniel Pages 1 - 4
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Page 5

1 happy to rephrase it for you.  Do you understand?

2       A    Yes.

3       Q    Okay.  If you need to take a break during the

4 deposition, please me know; I'll be happy to allow you

5 to do so.  Do you understand?

6       A    Yes.

7       Q    Okay.  If you need to consult with one or

8 more of your attorneys, please wait until you've

9 finished answering a question to do so.  Please don't

10 consult when a question is pending unless there's a

11 privilege issue.  Okay?

12       A    Yes.

13       Q    Okay.  Are you taking any medications or have

14 you consumed any substances that would prevent you from

15 sitting here and answering my questions today?

16       A    No.

17       Q    Okay.  Are you under a doctor's care for any

18 medical condition that would prevent you from sitting

19 here and answering my questions today?

20       A    No.

21       Q    Okay.  As you probably know, this case covers

22 a long time period; essentially, from 2003 to the

23 present.  I understand that you may have limited

24 knowledge of some of those time periods.  If there's

25 any -- if you have any question or if my questions are

Page 6

1 unclear as to the time period, I will try to rephrase
2 them.  But please let me know if that's the case.
3       A    Okay.
4       Q    Okay.  Could you give your full name and
5 correct spelling?
6       A    Blake Daniel Van Emst.
7       Q    And the spelling?
8       A    Do you want me to -- okay.  B-L-A-K-E;
9 D-A-N-I-E-L; V-A-N; E-M, as in Mary, S-T.

10       Q    And is the correct spelling Van space Emst?
11       A    Technically, there should be a space between
12 them.
13       Q    I understand.  There's just some issues with
14 the e-mails and stuff.
15       A    I generally put it together; but, yes,
16 technically, there's a space between "Van" and "Emst."
17       Q    It's more for my own knowledge than anything
18 else.
19       A    Yes.
20       Q    Okay.  Have you ever been known by or used a
21 different name?
22       A    No.
23       Q    Okay.  Can you give your place and date of
24 birth?
25       A    Kalamazoo, Michigan; September 14th, 1971.
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1       Q    Okay.  And can you give your present
2 residence, including the street address?
3       A    Yes.  4410 Orofino Place, Castle Rock,
4 Colorado 80108.
5       Q    And where did you live before that?
6       A    Chicago, Illinois.
7       Q    You don't need to --
8            MR. BOYLE:  This is confidential, the whole
9 transcript, as usual.

10            MR. RUNKLE:  Okay.
11       Q    (By Mr. Runkle)  Mr. Van Emst, are you
12 married?
13       A    Yes.
14       Q    Can you give the name and occupation of your
15 spouse?
16       A    Yes.  Susan Lynn Winders is my wife.  And
17 she's an attorney.
18       Q    What firm does she work for?
19       A    She works for RE/MAX.
20       Q    Okay.  She's corporate counsel for RE/MAX?
21       A    She's corporate counsel for RE/MAX.  I'm
22 sorry.
23       Q    Okay.  Have you been married before?  Were
24 you married before that?
25       A    No.

Page 8

1       Q    Okay.  Can you give a brief history of
2 your -- a brief educational history since high school?
3       A    I have attended college and I have a
4 master's.
5       Q    Okay.  Where did you attend college?
6       A    Hillsdale College.
7       Q    Where is that?
8       A    Hillsdale, Michigan.
9       Q    And when did you attend Hillsdale College?

10       A    1990 through 1994.
11       Q    Okay.  And what is your degree -- what degree
12 did you attain at Hillsdale?
13       A    A BA in history and marketing.
14       Q    Okay.  And you mentioned you have a master's
15 degree.  Where is that from?
16       A    Loyola University; Chicago, Illinois.
17       Q    And what is that master's degree in?
18       A    Business administration; an MBA.
19       Q    When did you attain that degree?
20       A    I believe I attained that degree in 2002.
21       Q    Okay.
22       A    2001 or 2002.  I can't remember exactly.  It
23 hangs on my wall every day.
24            MR. BOYLE:  Hillsdale College.  Isn't that
25 Russell Kirk?
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1            THE WITNESS:  Yes.
2            MR. BOYLE:  That's what I thought.
3       Q    (By Mr. Runkle)  And after you got your MBA,
4 what did you do?
5       A    Actually, I was working for -- at that
6 time -- EchoStar while I was getting my MBA.  So I
7 continued to work at EchoStar.
8       Q    Okay.  When did you start -- and I'm going to
9 refer to EchoStar and all of its related entities as

10 DISH Network.
11       A    Okay.  That's fine.
12       Q    Is that fine with you?
13       A    It's fine with me.  Obviously, you're aware
14 that there was a split.  And so I want to --
15       Q    I'm absolutely aware of it.
16       A    -- make sure you're aware of it.
17       Q    Okay.  So when did you start working for
18 EchoStar/DISH Network?
19       A    1996.
20       Q    Okay.  And what was your first position with
21 DISH Network?
22       A    Area sales manager.
23       Q    Okay.  And what were your responsibilities in
24 that position?
25       A    To maintain relationships with accounts and
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1 prospect new retailers, new accounts.

2       Q    Okay.  From what I understand, DISH Network

3 didn't start -- or EchoStar didn't start setting DISH

4 Network programming until sometime around that year.  Is

5 that accurate?

6       A    The spring of 1996; March or April of 1996.

7       Q    Okay.  So you joined the company shortly

8 after it started?

9       A    I joined the company before we -- before DISH

10 Network launched.

11       Q    Okay.

12       A    And we sold the 6-foot -- we called them

13 C-band dishes.

14       Q    What are those?

15       A    Those are a -- it's not a DBS, not a

16 small-service -- you've probably seen the large --

17       Q    So it's a kind of dish?

18       A    The difference would be it's an analog

19 service broadcast from -- over -- received through a

20 satellite as opposed to a digital service.

21       Q    Okay.  So those are the huge dishes that

22 people had that lived out in the sticks in the '80s,

23 essentially?

24       A    Yes.

25       Q    Okay.  So did DISH sell that service before
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1 it started its -- did EchoStar sell that service before
2 it started its -- the DBS system in 1996?
3       A    We didn't sell service.
4       Q    Okay.  What did you sell?
5       A    We sold equipment.
6       Q    Okay.  All right.  So in your position as
7 regional sales manager in -- or -- I'm sorry.
8       A    Area sales manager.
9       Q    I'm sorry -- area sales manager in 1996, what

10 retailers did you work with at that time, if you can
11 recall any?
12       A    Names of retailers?
13       Q    Yes.
14       A    The Earth Station, Dale Satellite, Classic
15 Stereo.  That's about all -- there are many more.
16       Q    Okay.
17       A    I just -- off the top of my head, that's all
18 I can remember.
19       Q    Okay.  Can you think of any retailers you
20 worked with then that are still DISH-authorized dealers
21 today?
22       A    I wouldn't -- I don't -- I'm not aware of
23 their status today.
24            MR. BOYLE:  One thing that Patrick will agree
25 with is he doesn't want you to speculate.
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1            THE WITNESS:  Yeah.  I'm not aware.  They
2 still could be.  I'm not aware of their current status.
3       Q    (By Mr. Runkle)  Not trying to trick you.
4       A    No, no.  I'm just trying to -- you know, I'm
5 just not aware.
6       Q    Okay.  So how long did you hold the position
7 of area sales manager?
8       A    Through, I believe, 1999.
9       Q    Okay.  And you continued to work for EchoStar

10 in 1999?
11       A    Yes.
12       Q    What was your new title in 1999?
13       A    I was an inside sales manager.
14       Q    Okay.  And what responsibilities did you
15 have -- as an inside sales manager, what were your
16 responsibilities?
17       A    I managed the day-to-day -- I managed an
18 inside sales team that would take equipment orders on a
19 daily basis.
20       Q    Okay.  And where did you perform that work?
21       A    Chicago.
22       Q    Okay.
23       A    A suburb of Chicago.
24       Q    And, physically, what was the location of
25 that?  Was there an office?
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1       A    There was a physical office.

2       Q    Okay.  And there was a sales -- you said

3 there was a sales team in that office?

4       A    Correct.

5       Q    Okay.  Can you explain a little bit more to

6 me about what that sales team did?  You said they sold

7 equipment.

8       A    Yes.  They did not visit accounts.  But there

9 was a team that would handle a specific geography in the

10 Midwest.  Accounts were called to order DBS equipment,

11 and they would take that order and answer questions, you

12 know, as well.

13       Q    Okay.  When you say "accounts," do you mean

14 consumers or do you mean retailers?

15       A    Retailers.

16       Q    Okay.  And how would that process work?  Did

17 they -- would they order systems before sales were made?

18 Would they order, like, a certain number of systems or

19 would they order a system every time they made a sale to

20 a consumer?

21       A    Both.

22       Q    Okay.  And do you have any idea of the

23 general volume of sales that that office was responsible

24 for in terms of -- volume of equipment, that is?

25       A    Yeah.  I don't want to speculate now.  It

Page 14

1 would be -- I don't recall.  I do not know.
2       Q    Okay.  And when you say that office was --
3 had a geographical responsibility, there were other
4 offices like that; is that accurate?
5       A    Yes.
6       Q    Okay.  Do you know offhand where the other
7 offices were?
8       A    Yes.
9       Q    Okay.  Where were they?

10       A    Baltimore, Atlanta, Denver, Sacramento, and
11 Dallas.
12       Q    Okay.  And do those offices -- are those
13 offices still in existence today doing that same work?
14       A    No.
15       Q    Okay.  The functions that those offices
16 performed, who does that work today; what division of
17 DISH?
18            MR. BOYLE:  Objection; lack of foundation.
19       Q    (By Mr. Runkle)  Does any division of DISH do
20 that work today?
21       A    When I said "no," a majority of those sales
22 offices are no longer in existence.  We still do have --
23 we have a distribution office in Atlanta and Denver.
24       Q    What does the Atlanta office do?
25       A    Distributes equipment to satellite retailers.

Page 15

1       Q    And what does the -- you said there's one in

2 Dallas?

3       A    There's one in Atlanta, one in Denver, and

4 there still is one in Sacramento.

5       Q    And the Sacramento office does the same

6 thing?

7       A    Correct.

8       Q    Okay.  And it's essentially the same work

9 that was being done back when you -- when you oversaw

10 that sales office in --

11            MR. BOYLE:  Objection; lack of foundation.

12            THE WITNESS:  The structure of the office is

13 different.

14       Q    (By Mr. Runkle)  All right.  We'll go back

15 into that later.

16            So after -- you had that position from 1999

17 through when?

18       A    2001.

19       Q    Okay.  And what position did you --

20       A    By the way, I want to make sure.  I'm

21 speculating on some of these dates.

22       Q    Oh, dates are rough.

23       A    I just want to make sure.

24            MR. BOYLE:  Rough dates.

25            THE WITNESS:  I think it's around 2001.
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1       Q    (By Mr. Runkle)  There's a rule of reason.
2       A    Uh-huh.
3       Q    All right.  Around 2001.  And what position
4 did you assume after that?
5       A    The regional sales manager position.
6       Q    Okay.  And what were your responsibilities as
7 a regional sales manager?
8       A    I managed an outside sales force; so --
9       Q    What is the --

10       A    -- people that would have day-to-day contact
11 with retailers.
12       Q    Okay.  And what were the titles of those
13 people who you --
14       A    Area sales managers.
15       Q    Okay.  So you supervised the people who had
16 your position before, essentially?
17       A    Yes.
18       Q    Okay.  How many area sales managers did you
19 supervise at that time?
20       A    Nine.
21       Q    And did they each have a geographic
22 responsibility or some other type of responsibility?
23       A    Geographic responsibility.
24       Q    Okay.  And where did you perform that work?
25       A    Chicago.
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1       Q    Okay.  And what region -- roughly, what
2 region did you have responsibility over at that time?
3       A    The Midwest region.
4       Q    Okay.  How was that -- was that divided by a
5 number of states or in some other way?
6       A    DMAs.
7       Q    Okay.  Explain DMAs.
8       A    DMA is a Neilsen-defined market and they
9 cross state boundaries.

10       Q    So, for instance, a DMA would be Cincinnati,
11 but it would include part of Kentucky; is that accurate?
12       A    Correct.
13       Q    Okay.  So the area sales managers were
14 assigned by DMA?
15       A    Correct.
16       Q    Okay.  So you said -- how long did you hold
17 that position?
18       A    Approximately a year.
19       Q    Okay.  What did you do after that?
20       A    I was a regional director.
21       Q    Okay.  And what were your responsibilities as
22 regional director?
23       A    I ran the sales team in Chicago and the
24 operational aspects of the Chicago office; so the
25 accounting and the shipments of products to retailers.
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1       Q    Okay.  And how were your responsibilities
2 different in those two positions you just described?
3       A    One is a sales-only position.  The regional
4 director position is really responsible for all the
5 operations as well.
6       Q    Okay.  And can you tell me the other
7 operations of the office as opposed to just the sales
8 part of that office?
9       A    There's a warehouse component, meaning the

10 shipment -- the daily shipments of product.  There was
11 an administrative staff which focused on the collection
12 of our -- we had receivables so that -- that's all that
13 responsibility, in addition to the sales responsibility.
14       Q    Okay.  By "receivables," do you mean physical
15 items or money?
16       A    Money.
17       Q    And what receivables did you have at that
18 time?
19       A    When we would sell a retailer satellite
20 equipment, we would collect monies for this satellite
21 equipment.
22       Q    Okay.  Now, I think we're up into the early
23 to mid-2000s.  What position did you have after that?
24       A    The operations director --
25       Q    Okay.
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1       A    -- in Denver.

2       Q    Okay.  So when did you assume that position?

3       A    2002, I'm going to say, 2003; somewhere in

4 there.

5       Q    Okay.  And what were your responsibilities as

6 operations director in Denver?

7       A    The forecasting of equipment that would be

8 needed for the regional sales offices, the pricing of

9 new satellite products, the --

10       Q    When you say "the pricing of new satellite

11 products," do you mean physical products or programming?

12       A    Physical products.

13       Q    Okay.  What else did you do as operations

14 manager?

15       A    I really standardized many of our processes

16 in regional offices.

17       Q    As operations manager --

18       A    Director.

19       Q    -- director -- I'm sorry.  As operations

20 director, what responsibilities did you have over any

21 sales components at that time, if any?

22       A    None.

23       Q    Okay.  So would you call the operations

24 director job a logistical sort of job?

25       A    Yes.
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1       Q    Okay.  And why would you say that?
2       A    Again, logistical in the ordering of
3 equipment, making sure that equipment is distributed
4 properly, pricing equipment.  That all falls under
5 logistics of some sort.
6       Q    Okay.  Do you -- were there any other
7 responsibilities that you can think of other than those
8 sorts of equipment-related responsibilities you had as
9 operations director?

10       A    Our customer-relationship-management system,
11 the management of our tools that we used in the regional
12 sales offices, I managed those and the improvements of
13 those tools.
14       Q    Can you talk to me about those tools?  What
15 did you call it; the customer relations --
16       A    CRM.  Siebel would be our tool.
17       Q    Okay.  I know that tool still exists, so this
18 is one of those time questions.  Okay?  Okay.  So can
19 you tell me about that tool in the era that you're
20 describing as operations director?  What went into that
21 tool?  I mean, what data was put into that tool?
22       A    Sales orders, account contact information,
23 business rules, training materials.
24       Q    Were these all retailer-related items?
25       A    Yes.
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1       Q    Can you think of anything else but -- can you

2 think of anything else that was put into that tool at

3 that time?

4       A    No.

5       Q    Okay.  And you said that you worked on

6 improvements that -- I don't want to take words out of

7 your mouth.  You said that you worked on improvements to

8 this tool when you were operations director.  Can you

9 talk to me about those improvements?

10       A    As an example, the way that we calculated

11 freight, we worked on an automated process.  Prior to

12 that, it was really manual.  So that was one of the

13 improvements I know we worked on.  I cannot remember

14 other -- there were other improvements.  I can't

15 remember them all off top of my head.

16       Q    Okay.  Did you have -- you said you had

17 responsibility over that.  Did you have primary

18 responsibility over that tool when you were operations

19 director?

20       A    No.

21       Q    What other departments, if any, had

22 responsibility at that time?

23       A    At that time, Retail Services would have been

24 involved in that tool.

25       Q    Okay.  So this was a tool by which retailers
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1 entered -- did retailers enter orders into this tool?
2       A    Yes.
3       Q    Okay.  And how did retailers enter orders
4 into this tool at that time?
5       A    They would log into this tool and that would
6 take them to our Order Entry tool known as R*Connect.
7       Q    Okay.  Did the -- you just said that the
8 Order Entry tool is R*Connect.  What is POET?  Is that
9 an Order Entry tool also?

10       A    Yes.
11       Q    Okay.  And did POET exist at that time?
12       A    I'd be speculating.  I don't know.
13       Q    Okay.  So at this time, the time period we're
14 talking about when you were operations director,
15 retailers -- you say they logged into this tool and then
16 looked into R*Connect.
17       A    Yes.
18       Q    Can you describe that to me?  I don't
19 understand why there would be two.  The -- I don't
20 understand why there would be two log-ins.  What's the
21 difference?
22       A    They're not two log-ins.
23       Q    Okay.
24       A    They would log into the customer facing
25 version of retailer care site with their credentials.
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1 And then from the retailer care site, they can click
2 "Enter New Order" and that would pop up -- that would
3 automatically drive them to R*Connect or Order Entry
4 tool.
5       Q    Okay.  And so at that time -- and we're
6 talking about the time you were operations director --
7 did retailers enter orders in any other way?  Did
8 retailers transmit orders to DISH Network in any other
9 way?

10       A    Yes.
11       Q    And how did -- what other way?
12       A    In a situation where the tool is down, they
13 could call.
14       Q    Okay.  After you held your position as
15 operations director, what position did you assume?
16       A    Vice president of Retail Services.
17       Q    And when was that?
18       A    2008.
19       Q    Okay.  When in 2008 did you assume that
20 position?
21       A    January or February of 2008.
22       Q    Okay.  And I'm not going to ask you why you
23 moved positions because I assume these are all
24 promotions.  Is that accurate?
25       A    Yes.
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1       Q    Okay.  Now, the move from operations director
2 to VP of Retail Services, can you describe how that --
3 how that change came about; how that promotion came
4 about?
5            MR. BOYLE:  He's a good guy.  He knows what
6 he's doing.
7       Q    (By Mr. Runkle)  Did you apply for it -- for
8 the promotion?
9       A    I have a hard time understanding the

10 question.
11       Q    My essential question is whether you moved
12 straight up or sort of diagonally.  How would you
13 describe that change in responsibilities?  I'm going to
14 ask you about the actual responsibilities.  But I'm
15 wondering whether the operations director reports
16 straight up to the VP of Retail Services.
17       A    The answer there is no.
18       Q    Okay.
19       A    I reported to -- in my operations role, I
20 reported to a VP of Sales.
21       Q    Okay.  And who would the VP of Sales have
22 reported to at that time -- or who were they?  Because I
23 think you had the job for an extended period of time.
24       A    I believe Brian Neylon at that time.
25       Q    Okay.  And were there any other VPs of Sales
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1 that you remember reporting to during the time you were

2 operations director?

3       A    No.

4       Q    So when you -- okay.  I'm going to go back

5 to -- can you describe the circumstances under which you

6 moved to become VP of Retail Services?  Did you apply

7 for a promotion?  Did you apply for the job?

8       A    No.  I did take assessment tests.

9       Q    Okay.

10       A    It's a confusing question for me.

11       Q    I'm asking whether you -- I assume you

12 didn't -- did -- I'm assuming that it didn't just happen

13 while you were sleeping.  Were you selected for the job?

14 How were you notified you were becoming the VP of Retail

15 Services?

16            MR. BOYLE:  Object to the form of the

17 question.

18       Q    (By Mr. Runkle)  Were you ever notified that

19 you became the VP of Retail Services?

20       A    Yes.

21       Q    And how were you notified?

22       A    Verbally.

23       Q    By whom?

24       A    By, I believe, Erik Carlson.

25       Q    And who is Erik Carlson?
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1       A    At that point, the VP of Sales.
2       Q    Okay.  All right.  Now I want to go back -- I
3 want to go back a little bit in time and ask you about
4 the time period when you -- I believe you were regional
5 sales manager.  Is that accurate?
6       A    Yes.
7       Q    That's one of your titles?
8       A    Yes.
9       Q    Okay.  During the time period when you were

10 regional sales manager, to whom did you report?
11       A    Erik Carlson.
12       Q    Okay.  And what was his title at that time?
13       A    Director of Sales -- or director of --
14 regional director.
15       Q    Okay.  All right.  Let's move forward in time
16 again.
17       A    Okay.
18       Q    When you assumed your position in early 2008
19 at VP of -- Retail Services VP, who held that position
20 prior to you assuming it, if anybody?
21       A    Rob Origer.
22       Q    Okay.  And do you know who held the position
23 before him?
24       A    Yes.
25       Q    And who is that?
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1       A    Nick Meyers.
2       Q    Okay.  And do you know who held that position
3 before Nick Meyers?
4       A    Yes.
5       Q    And who was that?
6       A    Scott Bergen.
7       Q    Now, when you assumed the position in early
8 2008, I'm assuming your responsibilities changed from
9 when you were operations director.  Is that correct?

10       A    Yes.
11       Q    Okay.  And can you -- obviously, we're going
12 to be talking a lot about this today.  Can you give me a
13 general overview of your new responsibilities when you
14 assumed the position in early 2008?
15       A    Retailer compensation, retailer care line; so
16 retailer care.
17       Q    Okay.
18       A    Risk and audit.
19       Q    I don't mean to interrupt you.  Can you be
20 more general?  What was your function as VP of Retail
21 Services?  What did you see your function as when you
22 assumed that position?
23       A    A sales operations -- in charge of the sales
24 operations team.
25       Q    Okay.  And what did that sales operations
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1 team do?
2       A    Compensation.
3       Q    But, I mean, what sales did they make?  It's
4 a sales team.  So what sales did they make?
5       A    It's not a sales team.
6       Q    Okay.
7       A    It's an operations team.
8       Q    Sales operations team.
9       A    That's right.

10       Q    I'm sorry.  What does a sales operations team
11 do?
12       A    All the operations involving our -- the
13 operations involving our retailers.
14       Q    Okay.  And when you say "operations," can you
15 define that as you're using it today?  I may look like a
16 lawyer, but I'm not a corporate lawyer.
17       A    Yes.
18       Q    Can you tell me what "operations" means as
19 you're using it today?
20       A    Compensation.
21       Q    Okay.
22       A    A call center function to handle retailer
23 questions about business rules, payments, et cetera; a
24 risk and audit team; an analytics team that would be
25 working on retailer incentives and metrics; a
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1 communications team, retailer communications; and an
2 operations team that interacted with our IT department.
3       Q    Okay.  Now, I was going to ask you about the
4 structure of the Retail Services department, but I think
5 that's what you were just giving me.
6       A    Yes.
7       Q    Is that accurate?
8       A    Yes.
9       Q    Okay.  So let's go through some of those

10 pieces, because I'm interested in all of the pieces.
11       A    Okay.
12       Q    First you spoke about a compensation area.
13       A    Yes.
14       Q    Can you describe how -- what the structure of
15 that -- is that a team?  Would you call it a
16 compensation team?
17       A    Yes.
18       Q    Okay.  And can you describe the structure of
19 that team to me?
20       A    Yes.
21       Q    Okay.
22       A    We have approximately 30 individuals that
23 manage our bi-weekly payments to retailers.
24       Q    And what are those individuals' titles?
25       A    They vary.
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1       Q    Okay.  Give me some examples.
2       A    They would be business analysts, operation
3 analysts.
4       Q    And the responsibility of this team is to
5 handle the bi-weekly compensation payments to the
6 retailers; is that correct?
7       A    Yes.
8       Q    And what aspects of those payments do they
9 handle?

10       A    The calculation of all the different payment
11 types.
12       Q    And do they cause those payments to occur?
13 I mean, are they responsible for actually making those
14 payments happen?
15       A    I don't understand the question.
16       Q    Are they responsible only for calculating the
17 payments or do they have other responsibilities; this
18 team?
19       A    They're responsible for calculating the
20 payments.
21       Q    Okay.  And what happens after they calculate
22 the payments?
23       A    The monies get over to our AP group,
24 accounting, and paid to retailers.
25       Q    Okay.  And is the AP group part of Retail
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1 Services?
2       A    No.
3       Q    Okay.  So the compensation team would
4 calculate payments and then send this to AP?
5       A    Correct.
6       Q    And then those payments would get made that
7 way?
8       A    Yes.
9       Q    Okay.  So let's move on to the -- to another

10 part of Retail Services.  You said there's a -- we can
11 have her read it back.
12            MR. RUNKLE:  Can you read back all the pieces
13 of the --
14       Q    (By Mr. Runkle)  Well, I have down the
15 communications team, metrics.  There's the compliance
16 team.  But we'll go through the rest of them.
17            So let's try the communications team first.
18 What are the responsibilities of the communications
19 team?
20       A    To communicate our changes that occur within
21 the business.
22       Q    Communicate to whom?
23       A    Retailers, third parties.
24       Q    Okay.  And how do they perform -- I'm sorry.
25 We need to go back to the compensation team.
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1       A    Okay.
2       Q    When you assumed your position in 2008, has
3 the compensation team's function or structure changed
4 since then?
5            MR. BOYLE:  Object to the form of the
6 question.
7            THE WITNESS:  The -- no.
8       Q    (By Mr. Runkle)  Okay.  Let's move on to the
9 communications team.  The communications team is

10 responsible for communicating things to retailers,
11 essentially?
12       A    Yes.
13       Q    Okay.  And how do they do that?
14       A    In various -- there are various ways that we
15 communicate.
16       Q    Give me some examples.
17       A    Okay.  We can post alerts on the retailer
18 care site, which we just discussed.  We have an e-mail
19 distribution; so we would send out e-mail information to
20 retailers.  We do a retailer broadcast approximately
21 monthly, and they would be responsible for helping
22 generate the content of that.
23       Q    Okay.  When you say "broadcast," what's the
24 format of that broadcast?
25       A    How -- please rephrase the question.
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1       Q    Is it a television broadcast?
2       A    Yes.
3       Q    Okay.  Is there any other way that you
4 communicate with retailers; this team?
5       A    Those would be the methods.
6       Q    Okay.  Does your -- does Retail Services
7 utilize something called a retailer chat?
8       A    That's the broadcast I just referred to.
9       Q    So that's a video broadcast?

10       A    Yes.
11       Q    And does this team make transcripts of that
12 broadcast?  Are there written transcripts of this
13 broadcast generated?
14            MR. BOYLE:  Object to the form of the
15 question.
16            THE WITNESS:  I'm not aware.
17       Q    (By Mr. Runkle)  Okay.  We'll talk more about
18 it later.
19       A    Okay.
20       Q    You said there's a metrics team -- well, how
21 many people are there in the communications team?
22       A    Three, today.
23       Q    How many were in that team when you assumed
24 your position in 2008?
25       A    I can't recall.
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1       Q    Was it more or less?
2       A    It would be right around the same number.
3       Q    Okay.  Have the functions of that team
4 changed since you assumed your position in 2008?
5       A    No.
6       Q    Okay.  So you said there's a metrics team; is
7 that accurate?
8       A    There's an analytics team.
9       Q    Okay.  Let's talk about the analytics team.

10 How many people are in the analytics team?
11       A    Four.
12       Q    Okay.  And what's the -- what's the function
13 of the analytics team?
14       A    They evaluate retailer metrics -- the
15 attachment of HD, attachment of DVR -- metrics that we
16 used as a business.
17       Q    Is the analytics department responsible for
18 any type of QA program, if there is one, for retailers?
19       A    Yes.
20       Q    I'm just -- if you could give me a fuller
21 description of what the analytics team does.  I'm not --
22 I just don't understand what they do.  Can you give me a
23 clearer description of what they do?
24       A    Yes.  They do ad hoc reporting and they do --
25 for the business.  And they do -- they evaluate metrics
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1 for the business; retailer metrics.

2            When you're asked about QA, quality

3 assurance, we have a program that measures churn by

4 retailers.  And so I believe that is a QA function.  And

5 so that's why I would say yes.  They come up with the

6 CRP, Customer Retention Program.

7       Q    Okay.

8       A    It's a way to measure retailer churn.  They

9 manage and implement the rankings that we give retailers

10 based upon their ability to maintain their customer

11 base.

12       Q    Okay.  So analytics -- does analytics track,

13 for instance, the number of activations that a retailer

14 sells over any given period of time?

15       A    Yes.

16       Q    Okay.  What other information does

17 analytics -- does analytics gather information?

18       A    Yes.

19       Q    Okay.  And where do they gather that

20 information from that -- the information that they use

21 to make their calculations?

22       A    Multiple sources.

23       Q    Do they gather it from the retailers

24 themselves?

25       A    No.
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1       Q    Okay.  Do they gather it from internal DISH
2 Network systems that show, for instance, activations
3 that retailers make?
4       A    Yes.
5       Q    Let's go back to -- okay.  Has the structure
6 or function of the analytics department changed since
7 you arrived in your position in 2008?
8       A    Repeat the question again.
9       Q    Has the function -- we'll go with the

10 function first.
11       A    Okay.
12       Q    Has the function of the analytics department
13 changed since you arrived in your position in 2008?
14       A    No.
15       Q    Okay.
16       A    There are always improvements and there are
17 things that we can measure.  So when you say that, I
18 would say, no, the function hasn't changed.
19       Q    I'm talking about generalities now.
20       A    Yes.
21       Q    I'm talking about how the -- I'm trying to
22 find the structure and function of your department.
23       A    Fair enough.
24       Q    The different pieces of it.
25       A    Okay.
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1       Q    Okay.  So there's a Retail Services team.
2       A    Yes.
3       Q    Is that accurate; or no?
4            MR. BOYLE:  Object to the form of the
5 question.
6       Q    (By Mr. Runkle)  Okay.  Let's go back to the
7 pieces of the Retail Services department.
8       A    Okay.
9       Q    I wasn't writing them down when you were

10 saying them because I didn't realize those were the
11 actual pieces.  What's another piece that we haven't
12 talked about yet?
13       A    The retailer care line.
14       Q    Okay.  Is there a team responsible for the
15 retailer care line?
16       A    Yes.
17       Q    Is that its only responsibility; that team?
18       A    Yes.
19       Q    Okay.  So there's a retailer care line team?
20       A    There's a retailer care line team and there's
21 a manager for that team.
22       Q    Okay.  And so what's the function of that
23 team?
24       A    To answer retailer questions related to
25 payments, business rules --
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1       Q    Okay.

2       A    -- over the phone or in the form of service

3 requests, which is an e-mail type of -- a written

4 communication.

5       Q    Okay.  How many people are in the retailer

6 care line team right now?

7            MR. BOYLE:  Object to the form of the

8 question.

9            THE WITNESS:  Approximately 30 today.

10       Q    (By Mr. Runkle)  Okay.  And how many people

11 were on that team when you assumed your position in

12 2008, approximately?

13       A    A large number.  I don't know.

14       Q    Okay.  Was it fewer or more than 30?

15       A    More than 30.

16       Q    Okay.  Has there been -- is there a reason

17 for the decline?

18       A    Greater efficiency.

19       Q    Okay.  So can you talk to me about the

20 structure of that team?  You said there's management for

21 that team.

22       A    Yes.

23       Q    Who manages that team?

24       A    Bruce Peckham.

25       Q    Okay.  And what's his title?
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1       A    General manager.
2       Q    Okay.  And what is the other management with
3 responsibilities over the retail care line team?
4       A    Supervisors -- retailer care line supervisor.
5       Q    Are there any other management positions in
6 that team?
7       A    No.
8       Q    Okay.  So we talked about the compensation
9 team, retailer care line, communications, and analytics.

10 What's another piece of Retail Services?
11       A    The sales operations team.
12       Q    Okay.  And what's the function of the sales
13 operations team?
14       A    Prioritize sales initiatives that require IT
15 development.
16       Q    Okay.  What's -- can you give me an example
17 of a sales initiative?
18       A    Yes.  Developing a mobile application, an
19 iPad, to take a sales order.
20       Q    Is that something that this team has done?
21       A    No.  That's something that this team is
22 working with IT to do.
23       Q    Okay.
24       A    You asked for an example.
25       Q    Yeah.  That's a great example.
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1            That's something that they're working on
2 right now?
3       A    Yes.
4       Q    Okay.  And when -- what's the goal of that
5 project?  What's the goal of that application?
6       A    To facilitate an order on a mobile device.
7       Q    And who would send that order in?
8       A    A retailer.
9       Q    Okay.  So would that essentially be a tool

10 that would allow access to, you know, the retailer
11 Order Entry tools through an iPad?  Is that --
12       A    Yes.  The Order Entry portion, yes.
13       Q    The Order Entry portion.  Okay.
14            How many people are in the sales operations
15 team?
16       A    Approximately ten.
17       Q    Okay.  And do they have any other -- do they
18 have any other responsibilities other than the -- I
19 think you called it prioritization of sales operations.
20       A    Yes.
21       Q    Okay.  What are their other functions?
22       A    Part of that team does a UAT function;
23 user-acceptance testing.
24       Q    And you are going to have to explain what
25 that means.
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1       A    Okay.  When we roll out promotional changes
2 and changes to our -- for the business, that will be the
3 group that tests those changes in our tools prior to
4 going live with the -- prior to them actually going into
5 production for our retailers.  They do user-acceptance
6 testing for retailer tools.
7       Q    Okay.  Does this team do anything else?
8       A    Yes.
9       Q    What else?

10       A    Production and support.
11       Q    And what is that?
12       A    If we have an issue -- if our tool goes down
13 today, they would be the team that would interact with
14 our IT group to identify the issue and work to resolve
15 the issue.
16       Q    Okay.  Would you call this team a logistical
17 team?
18       A    No.
19       Q    Okay.  Would you describe their functions as
20 IT functions?
21       A    No.
22       Q    Okay.  I'm just -- how would you characterize
23 what they do; the kinds of tasks that this team does?
24 I'm just confused as to what they actually do.
25            MR. BOYLE:  Objection; asked and answered.
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1       Q    (By Mr. Runkle)  When you say "prioritize

2 sales initiatives," I don't understand what "prioritize"

3 means.  What does that mean?  I'm not trying to be

4 confusing.  I just don't understand what that means.

5       A    There are a number of different channels of

6 business; direct sales -- I'm sorry -- national

7 accounts, our -- we sell to teleco partners.  We sell to

8 retailers.  There's different priorities for each one of

9 those specific channels.  And they would manage,

10 prioritizing that with IT, to make sure that we have the

11 most important priority and working that through to

12 conclusion.

13       Q    Okay.  Thank you.  I think that clarifies

14 what I was asking.

15            All right.  You said that there's a

16 compliance.  Is that accurate?  Did you say that one of

17 the teams was called the compliance team?

18       A    Part of our risk and audit team, yes.

19       Q    The risk and audit team.  Okay.  Excuse me.

20            Can you describe the structure of the risk

21 and audit team?

22       A    Yes.

23       Q    Okay.  What is that structure?

24       A    We have a general manager.  Under that

25 general manager we have someone that's in charge of our
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1 compliance.  Also, we have a team that works on, really,
2 what I would consider fraud-related -- retailer
3 fraud-related issues.
4       Q    And what are the titles of those two -- you
5 said there's a compliance manager, essentially?
6       A    Yes.
7       Q    And then there's a person -- is there a
8 person that manages this other piece; the fraud piece?
9       A    Yes.

10       Q    Okay.  Those two people report to the general
11 manager; is that accurate?
12       A    Yes.
13       Q    Okay.  So keep on going down.
14       A    There's actually three people.  I want to
15 make sure that --
16       Q    Okay.  Who's the third person that reports to
17 that general manager?
18       A    I don't want to speculate.  I forget the --
19 his title.
20       Q    Okay.  But who is it?
21       A    The individual's name?
22       Q    Yes.
23       A    Bruce Werner.
24       Q    Bruce Werner reports to the general manager?
25       A    Yes.
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1       Q    Okay.  Who's the general manager right now?
2       A    Mark Weddle.
3       Q    Okay.  And so -- okay.  I'm confused because
4 I thought Bruce Werner was the compliance manager's
5 supervisor.  Is that accurate?
6       A    He -- no.
7       Q    Okay.  So Bruce Werner -- what are Bruce
8 Werner's responsibilities?
9       A    He handles communications with our

10 distributors and also communicates directly with our
11 retailers undergoing investigations.
12       Q    Okay.  All right.  So would you say that --
13 so you said that Bruce Werner and then the heads of the
14 compliance and fraud teams all report to Mark Weddle --
15 all three of those people report to Mark Weddle; is that
16 accurate?
17       A    Yes.
18       Q    But you don't remember Bruce Werner's title?
19       A    I think it's operations manager.  I don't --
20       Q    Okay.  Does he head a team?
21       A    No.
22       Q    Okay.
23       A    I don't believe so.
24       Q    Okay.  But the other two -- we're talking
25 about the compliance piece and the fraud piece -- would
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1 you call them a compliance team and a fraud team?  Can I

2 call them that and you'll know what I'm talking about?

3       A    Yes.

4       Q    Okay.  So who's in charge of the fraud team?

5       A    Well, again, Mark Weddle is the general

6 manager.

7       Q    Right.  We already -- we're past that.  So

8 who's the --

9       A    Both Bruce and Christina Voorhies.

10       Q    Bruce and Christina Voorhies are in charge of

11 fraud team?

12       A    Yes.

13       Q    Okay.  And what's Christina Voorhies' title?

14       A    I'm not aware.

15       Q    Okay.  And how many people are in that --

16 let's keep going down the structure.

17       A    Yes.

18       Q    Okay.  Who's beneath Christina Voorhies and

19 Bruce Werner on the fraud team?

20       A    Are you looking for names of individuals

21 or --

22       Q    No.  I'm looking for the structure now.  Is

23 there a structure beneath them?

24       A    Yes.

25       Q    What is that structure?
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1       A    There are a number of analysts that would
2 actually be doing the -- doing the audit work.
3       Q    Okay.  Is there anyone else -- is there any
4 structure; like, are there managers beneath --
5       A    There's one additional manager beneath
6 Christina.
7       Q    Okay.
8       A    That's Roger Hernandez.
9       Q    Roger Hernandez?

10       A    Yes.
11       Q    Okay.  And are there any other management
12 positions within that team?
13       A    No.
14       Q    Okay.  And so the analysts who work on that
15 team are the ones who do the actual -- you described it
16 as they do the actual fraud-investigation work,
17 essentially.  That's the way you had described it.
18       A    Yes.
19       Q    Okay.  Do you know if those analysts have
20 other responsibilities?
21       A    Yes.
22       Q    Okay.  What do they do?
23       A    Secret shopping; calls.
24       Q    Okay.  And --
25       A    I'm sorry.
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1       Q    -- is that part of their responsibility as

2 an -- as investigators on the fraud team?

3       A    Yes.

4       Q    Okay.  Let's move over to the compliance

5 piece.

6       A    Okay.

7       Q    I believe the compliance -- the manager of

8 the compliance team is Reji Musso; is that accurate?

9       A    That's correct.

10       Q    Okay.  And what is the structure of that

11 team, to your knowledge?

12       A    Reji, I believe, has three direct reports.

13       Q    Okay.  And who are those people?

14       A    Serena Synder, Dillon Monasmith (phonetic),

15 and Jen Patcher (phonetic).

16       Q    Okay.  Are there any -- are there any other

17 management positions in the compliance team other than

18 Ms. Musso?

19       A    No.

20       Q    Okay.  Has the function of the risk and audit

21 team changed since you assumed your position in early

22 2008?

23       A    No.

24       Q    Okay.  What is the function of the risk and

25 audit team?
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1       A    To identify bad -- to identify fraud or other
2 bad activities that are being perpetrated by retailers.
3       Q    Okay.  Does that team do anything else?
4       A    Yes.
5       Q    Okay.  What other things does it do?
6       A    They have a QA function.
7       Q    Okay.
8       A    Part of that is to identify if disclosures
9 have been given properly by the compliance team.  But

10 that also -- I believe that's another -- an additional
11 responsibility.
12       Q    Okay.  Can you think of any other
13 responsibilities or -- any other functions that that
14 team has?
15       A    Any different types of bad activity or --
16       Q    Yes.
17       A    Co-op fraud.
18       Q    What's co-op fraud?
19       A    We provide an accrual to retailers when they
20 activate a customer.  They can utilize this accrual if
21 they advertise and follow our standard guidelines when
22 they advertise.  And so co-op fraud would be trying to
23 manipulate things to make them eligible for co-op or
24 trying to inflate invoices; things of that nature.
25       Q    Okay.  Anything else you can think of that
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1 the risk and audit team does?
2       A    I think that's a general statement.  Anything
3 that has to do with compliance.
4       Q    Okay.
5       A    So someone that performs a -- whether it be
6 an installation out of -- you know, we pay a certain
7 amount for professional installation.  If we find that a
8 retailer has shipped a box and some of the monies that
9 we pay involve a professional installation, that would

10 be -- that would be fraud, in our opinion.  We have -- I
11 mean, that's a general -- there's a large -- I mean,
12 when you're asking me, I hope you're not asking me for
13 specifics.
14       Q    No, no.
15       A    Not following our standard business rules --
16       Q    Okay.  I think --
17       A    -- or complying with the retailer agreement.
18       Q    Okay.  I think you've given me a good
19 overview of it.  And that was actually my next question.
20 When you said retailers doing bad acts or whatever you
21 said --
22       A    Yeah.
23       Q    -- does that include violating the retailer
24 agreement?
25       A    Absolutely.
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1       Q    Okay.  And does that include violating
2 business rules?
3       A    Yes.
4       Q    Okay.  Does that include violating any other
5 directives that DISH may have given to the retailers?
6       A    Yes.
7       Q    Okay.  All right.
8            MR. RUNKLE:  Do you want to take a brief
9 break?

10            MR. BOYLE:  Sure.
11            (A recess was taken from 8:57 a.m. until
12 9:06 a.m.)
13       Q    (By Mr. Runkle)  All right.  So we talked
14 about -- we talked about risk and audit -- the risk and
15 audit team.  And we'll go back to that, obviously, soon.
16       A    All right.
17       Q    So there's the risk and audit team, sales
18 operations, analytics, communications, retailer care
19 line, and compensation.  Are there any other pieces of
20 Retail Services?
21       A    Yes.
22       Q    Okay.  What are the other pieces?
23       A    There's a group that handles the forecasting
24 of equipment purchases.
25       Q    What's that group called?
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1       A    We call it the forecasting group.
2       Q    Okay.  And I'm assuming that they -- what you
3 just said is what they do.
4       A    Yes.
5       Q    Okay.  Do they do anything else?
6       A    They're involved in the -- many of the things
7 I told you when I was the director of operations, I
8 really took that responsibility -- that position didn't
9 remain.

10       Q    Okay.
11       A    I took that with me to Retail Services.
12       Q    Okay.
13       A    So all the pricing of products; things like
14 that.
15       Q    And that relates to hardware --
16       A    Yes.
17       Q    -- the forecasting group?
18       A    Yes.
19       Q    How many people are in the forecasting group?
20       A    Four.
21       Q    Are there any other pieces of Retail
22 Services?
23       A    Yes.
24       Q    Okay.  What are those pieces?
25       A    I didn't differentiate this earlier.  But as
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1 part of the retailer care line group, they're the group
2 that handle payment disputes from retailers.
3       Q    Okay.  And that's included in those 30 people
4 that we talked about?
5       A    Actually, it would be incremental to that 30
6 number.  It's really a separate function.  Bruce Peckham
7 manages that team.
8       Q    Okay.  And that would be, like, the payment
9 dispute team?  Can we call it that?

10       A    We call it the dispute team.
11       Q    The dispute team.
12            Okay.  And in what circumstances could a
13 retailer payment dispute arise?
14       A    If we failed to make a particular payment
15 or -- in many cases, they dispute something and we
16 actually pay it properly.
17       Q    Okay.  And what are the natures of those
18 disputes?  I mean, why would they think that they should
19 get money that they didn't -- that's an eternal
20 question.
21            MR. BOYLE:  Exactly.  I think I should get
22 more money right now.
23            MR. RUNKLE:  Yeah.
24       Q    (By Mr. Runkle)  Can you give me an example
25 of what a retailer payment dispute would be?
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1       A    Well, we pay many different payment types.

2 An example would be that we pay a DVR incentive.

3 Someone attaches a DVR on an account and maybe they got

4 paid on the entire rest of the account but we didn't

5 make a DVR payment.

6       Q    So let's talk for a second about the kinds of

7 payments that are made to retailers.  You said there are

8 many types -- or that there are some types.  Can you

9 tell me those types?

10       A    Do you want me to list them?

11       Q    A list would be fantastic.

12       A    There's an activation incentive.  I'm giving

13 you examples of some.  There are more than what I am

14 going to list.  There's an activation incentive, DVR

15 incentive, premium customer incentive, equipment

16 reimbursement incentives.  There are multiple different

17 types of pieces of equipment that we would reimburse.

18 There's the antenna reimbursement incentive, advanced

19 programming incentive.

20       Q    What's that?

21       A    If a customer activates programming greater

22 than -- AT-200 or greater, we pay an additional

23 incentive to the retailer.

24       Q    I'm sorry.  You said 8,200?

25       A    AT-200.  America's Top 200 or greater.
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1       Q    Oh, I've got it.
2       A    We pay an additional incentive to the
3 retailer.
4       Q    Can you think of any other payment types?
5       A    Yes.
6       Q    Okay.
7       A    An existing customer DISHing-it-up.  Labor
8 incentive; DISH mover labor incentive.
9       Q    What is an existing customer?  Is that a

10 separate type of payment?  I'm sorry.
11       A    So there's an incentive paid when retailers
12 bring us new customers, and then we pay incentives for
13 certain types of existing customer work that a retailer
14 would perform.
15       Q    Okay.  And those are the examples you were
16 just giving?
17       A    Yes.
18       Q    And what's "DISHing-it-up"?
19       A    An upgrade in receiver.
20       Q    Okay.
21       A    As an example, you have an SDA receiver that
22 receives -- that broadcasts SD, or standard definition,
23 channels.  You buy an HDTV.  You would like to upgrade
24 to an HDTV receiver so that you could watch your
25 high-definition television content.
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1       Q    Are there any payments made to retailers
2 based on the loyalty of an existing customer; for
3 instance, like, after a customer has been a customer for
4 a long time?  Is that a separate payment type?
5       A    We pay a monthly incentive, as long as that
6 were -- up to 60 months, to the retailer -- as long as
7 that particular customer's account is active.
8       Q    Okay.
9       A    I mentioned earlier, we make a -- we have a

10 CRP program.
11       Q    Okay.  What does that stand for?
12       A    Customer Retention Program that segments
13 retailers by churn or their ability to retain customers.
14 We make payments to retailers that do a
15 better-than-average job of retaining customers.
16       Q    Okay.  All right.  And before we -- I do want
17 to ask you more about that.
18            Are there any other pieces of the Retail
19 Services department that you can think of?
20       A    No.
21       Q    Okay.  Let's talk briefly about the
22 management structure, like the -- who are your direct
23 reports?
24       A    Okay.
25       Q    Yeah.  Who are your direct reports?  Can you
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1 give me their positions?

2       A    Mark Weddle.

3       Q    Okay.  So it's the people who run these

4 teams?

5       A    Yes.

6       Q    There's no other management structure in

7 Retail Services?

8       A    That's correct.

9       Q    Okay.

10       A    Yes.  They are general managers that run

11 these teams, for the most part.

12       Q    Let's talk about payments to retailers.  You

13 talk about a variety of different incentives.  Also,

14 earlier, you talked about something called a co-op

15 program.

16       A    Yes.

17       Q    How are -- the co-op payments, are they

18 considered an incentive; or how are those payments made?

19            MR. BOYLE:  Object to the form of the

20 question.

21            THE WITNESS:  We're reimbursing them for

22 dollars that they have spent.

23       Q    (By Mr. Runkle)  Is that part of the same --

24 would you consider that part of the same structure of

25 incentives that we were just talking about, or is that a
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1 different animal entirely?
2       A    The structure of the question is difficult
3 for me to -- there's a similarity in that the retailer
4 is receiving a payment.  One is to cover a portion of
5 the costs they spend on that that is still different
6 than making an activation payment when you bring me a
7 new customer.
8       Q    Okay.  Are there any other -- I'm just trying
9 to get a picture of the entirety of payments that are

10 made to retailers.  Okay?
11       A    Uh-huh.
12       Q    You talked about a number of incentives.
13 There's the co-op program which reimburses retailers for
14 various things that we'll talk about.
15       A    Uh-huh.
16       Q    Are there any other kinds of payments that
17 are made to retailers?
18            MR. BOYLE:  Objection; lack of foundation.
19            THE WITNESS:  I'm unaware of -- I'm sorry.
20 Explain to me -- I want to make sure I'm answering
21 correctly.  Explain what you mean by -- there are many
22 different payment types.  Is that what you're asking me?
23       Q    (By Mr. Runkle)  Right.
24       A    There are more than what I've just described.
25       Q    I understand that.  What I'm saying is:  Is
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1 the compensation team's bi-weekly payments the exclusive

2 way that DISH Network transfers monies to retailers?

3            MR. BOYLE:  Objection; lack of foundation.

4            THE WITNESS:  You --

5       Q    (By Mr. Runkle)  I may be talking apples

6 and --

7       A    That's the -- that's the way that we would --

8 that's the way that I'm aware of -- ask me the question

9 one more time, please.

10       Q    Does any other part of DISH Network make

11 payments to calculate or cause to be made payments to

12 retailers other than Retail Services?

13            MR. BOYLE:  Objection; lack of foundation.

14 Object to the form of the question as well.

15            THE WITNESS:  Retail Services makes retailer

16 incentive payments.

17       Q    (By Mr. Runkle)  Are there other types of

18 retailer payments?

19            MR. BOYLE:  Object to the form of the

20 objection and object to lack of foundation.

21            THE WITNESS:  Not that I'm aware of.

22       Q    (By Mr. Runkle)  Not that you're aware of.

23            MR. BOYLE:  That was his answer to the

24 question.

25       Q    (By Mr. Runkle)  Okay.  All right.  So let's
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1 talk about churn briefly.  Can you define "churn" in a

2 more complete way than you have before?  You've kind of

3 given me a brief overview of it.  Can you define "churn"

4 to me?

5       A    Churn or retention -- when I talked about

6 measuring retention -- would be -- we define that

7 as customers over a specific period of time, a

8 retailer's customer disconnects minus the restarts over

9 their subscriber base.

10       Q    Okay.  So customer disconnects, I think,

11 that's self-explanatory.  What are restarts?

12       A    A disconnected customer that comes back --

13       Q    Okay.

14       A    -- that restarts their service.

15       Q    Okay.  And how do you calculate the customer

16 base?

17       A    Over a particular time period.

18       Q    Okay.  I mean, what -- who is in the customer

19 base over that particular time period?

20       A    The new subscribers of that particular

21 retailer would have added -- new subscribers the

22 retailer would have added.

23       Q    Okay.  So let's talk more specifically.

24 How -- what is the time period that churn is measured in

25 right now -- or retention, as you said?  What is that
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1 time -- how do you measure that time period right now?

2       A    We look at multiple time periods.  A 12-month

3 time frame called customer retention; so there's 12.

4 There's a 24-month index and a 36-month index.

5       Q    Okay.  And what are the goals for -- how is

6 that index calculated?  What is the final number that

7 comes out of that calculation?  Is that a percentage?

8 It sounded like it was a percentage calculation.

9       A    Yes.

10            MR. BOYLE:  Object to the form of the

11 question.

12            Go ahead.

13       Q    (By Mr. Runkle)  Okay.  So do you have goals

14 for retailers to meet as to that percentage?

15       A    We segment them.  And if they reach -- if

16 they meet specific thresholds, there would be either

17 penalties or there could be additional incentive

18 payments.

19       Q    Okay.  What are those thresholds?

20            MR. BOYLE:  Objection.

21            You can answer.

22            THE WITNESS:  The customer retention program,

23 a white -- I'm sorry.  Do you want me to list all the

24 buckets that are --

25       Q    (By Mr. Runkle)  I'm trying to get a general

Van Emst, Blake Daniel Pages 57 - 60
006214

TX 102-006625

JA007363



Page 61

1 idea of how you do this.  How do you calculate those
2 thresholds?  You just said there were thresholds.  I'm
3 trying to figure out what that is.
4       A    Yes.  The thresholds that we have are based
5 upon -- we look at averages for the entire channel and
6 calculate thresholds based on that.
7       Q    Okay.  And when you said -- you said there's
8 multiple thresholds.
9       A    Yes.

10       Q    What are those thresholds?  There's a good
11 threshold and a bad threshold, essentially?
12       A    We give color-coded designations for
13 retention.
14       Q    Okay.
15       A    Green being the best, followed by white,
16 followed by yellow, followed by orange and red.
17       Q    Okay.  So how do you get in the green group?
18       A    You have -- your CRI index for a 12-month
19 period is less than 1 percent.
20       Q    Okay.  How do you get in the white group?
21       A    Your CRI index for a 12-month period is
22 between 1 and 1.5 percent.
23       Q    Okay.  How do you get in the other groups?
24       A    It would be less -- greater than -- they
25 would continue to escalate -- continue to be larger from
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1 that point.
2       Q    Okay.  And how -- what's the final group; the
3 red group?  What's the threshold for that group?
4       A    I believe it's greater than 4 percent.
5       Q    Okay.  Does DISH -- are you aware of whether
6 DISH Network calculates customer retention for its own
7 direct sales channel?
8       A    Am I aware of that?
9       Q    Yes.

10       A    Yes.
11       Q    Okay.  And does it calculate it in the same
12 way?
13       A    Yes.
14       Q    Okay.  Is your department responsible for
15 comparing -- if DISH Network does this, does your
16 department compare retailers' CRI indexes against DISH
17 Network's own retails -- direct-sale CRI indexes?
18       A    Yes.
19       Q    Okay.  And how does it perform that
20 comparison?
21       A    The retailer -- TVRO retailer CRI is less
22 than our direct CRI, Customer Retention Index, over a
23 12-month period.
24       Q    What do you mean by that?  Is that a goal
25 or --
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1            MR. BOYLE:  No.  It's an answer.

2            THE WITNESS:  You asked me how we compare --

3       Q    (By Mr. Runkle)  Okay.

4       A    -- or how the -- I think the question was:

5 How does the retailer --

6       Q    I was asking about the process.  I'm sorry.

7 When I said "how," I meant the process.  How do you

8 compare those two things?  I'm asking you to give me an

9 explanation of that process.

10            MR. BOYLE:  Object to the form of the

11 question.  How do you compare them?  You look at them.

12            THE WITNESS:  We look at that and we evaluate

13 them.

14       Q    (By Mr. Runkle)  Okay.  And the result of

15 that comparison, you just said, is that the retailer

16 churn is -- the retailer CRI indexes are less than DISH

17 Network's?

18            MR. BOYLE:  Object to the form of the

19 question.

20            THE WITNESS:  It's too broad.

21       Q    (By Mr. Runkle)  I'm just -- I don't

22 understand your answer.  You told me that they were

23 less -- the retailers' CRI indexes were less than DISH

24 Network's?

25            MR. BOYLE:  He didn't say that.  Why don't
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1 you just ask him the question:  Who does a better job

2 with the CRI index?  It's not that hard.

3            THE WITNESS:  The TVRO retailer CRI index is

4 less than the direct sales channel CRI index.

5       Q    (By Mr. Runkle)  Right.  But I don't

6 understand that because I'm talking about -- I'm talking

7 about periods of time.

8       A    Oh, I --

9       Q    Is the DISH Network direct sales CRI index

10 always more than every retailer's CRI index?

11       A    Is the -- no.

12       Q    Okay.  Well, then, I just -- I think we're

13 talking past each other.  I'm very confused.

14            How does DISH Network -- how does your

15 department use DISH Network's own direct sales CRI index

16 in its comparisons in -- scratch that.  Let's start

17 again.

18            Does your department use DISH Network's

19 direct sales CRI index to set thresholds for retailers'

20 CRI indexes?

21       A    No.

22       Q    Okay.  Can you tell me generally whether --

23 can you tell me generally, over the last 12 months, what

24 is DISH Network's direct sales CRI index?

25       A    No.
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1       Q    You don't know the answer?
2       A    I don't know what it is.
3       Q    Can you tell me generally, on average, what
4 DISH Network's direct sales CRI index is?  Give me a
5 ballpark figure.
6       A    It's greater than 1.5 percent and less than 2
7 percent.
8       Q    That's all I was looking for.  Thank you.
9            Let's move on.

10            MR. RUNKLE:  This is going to be our first
11 exhibit.
12            (Exhibit  Number 348 was marked for
13 identification.)
14            MR. RUNKLE:  I wanted to tell you about the
15 exhibit.  In looking through the database, I found a lot
16 of different copies of this.
17            MR. BOYLE:  Okay.
18            MR. RUNKLE:  This is the copy that was filed
19 along with Mr. Van Emst's declaration in the Charvat
20 case.
21            MR. BOYLE:  Okay.
22            MR. RUNKLE:  And so I wanted to get a real
23 copy of it, because it seems like they're unsigned.
24            MR. BOYLE:  Okay.
25            MR. RUNKLE:  They usually go unsigned.  And
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1 if you want to challenge what this is, you know, you
2 can.  But I'm telling you this is the copy that was
3 filed in the subdivision of Ohio.
4            MR. BOYLE:  Okay.
5            MR. RUNKLE:  Take a minute to review it.
6 That has nothing to do with anything.  I'm talking to
7 Joe.
8            THE WITNESS:  I want to tell -- can I talk to
9 counsel?

10            MR. RUNKLE:  I mean, there's no real question
11 pending, but . . .
12            MR. BOYLE:  Don't worry.  We won't go crazy
13 here.  I want to figure out what the issue is.
14            MR. RUNKLE:  Okay.
15            (A recess was taken from 9:28 a.m. until
16 9:30 a.m.)
17            MR. BOYLE:  Okay.  The witness just wanted to
18 point out that those -- the reason why a lot of them
19 aren't signed is because they have electronic
20 signatures.
21            MR. RUNKLE:  That's fine.  I mean, I was
22 talking to you to make sure we didn't get an objection
23 about whether this was real.
24            MR. BOYLE:  Right.  I've got you.  We'll just
25 proceed accordingly.
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1       Q    (By Mr. Runkle)  Okay.  Have you had a chance

2 to review it?

3            MR. RUNKLE:  I'm not really going to ask you

4 much about the trademark addendum.  But I wanted to give

5 you a complete copy of this document.

6       Q    (By Mr. Runkle)  Have you had a chance to

7 review this?

8       A    Yes.

9       Q    And do you recognize this document?

10       A    Yes.

11       Q    Okay.  This is Government  348.  This does not

12 have a Bates number in this case yet, but this is a

13 document that was filed in a case in the Southern

14 District of Ohio called Charvat versus EchoStar

15 Satellite.  This is Document 33, Exhibit 7.

16            What is this document?

17       A    The EchoStar Retailer Agreement.

18       Q    Okay.  And is this a retailer agreement with

19 a specific retailer?

20       A    Yes.

21       Q    What retailer is that?

22       A    Dish Pronto.

23       Q    Okay.  And I want to step away from this

24 document for a second and ask you a few questions, and

25 then we'll come back to it.
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1       A    Okay.
2       Q    So can you tell me, what types of retailers
3 does EchoStar have?  If it has different types of
4 retailers, what are those types?
5       A    There are different channels --
6       Q    Okay.
7       A    -- which would be a type of retailer.
8       Q    Sure.  What are channels?
9       A    A national account.

10       Q    Okay.
11       A    An alliance retailer; teleco retailer.
12       Q    Okay.
13       A    A TVRO, or a full-service retailer; an OE
14 retailer, which is sales-only retailer; and a commercial
15 retailer.
16       Q    Okay.  Any other types that you can think of?
17 Any other -- I'm sorry.  Any other channels?
18       A    Under commercial, there are a couple of
19 different types of commercial retailers, like a private
20 cable operator.  I mean, there's a segmentation under
21 that.
22       Q    Okay.  Anything else?
23       A    No.
24       Q    Okay.  So what are commercial retailers?  Can
25 you describe what a commercial retailer is to me?
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1       A    A retailer that focuses his efforts on
2 nonresidential business, so MDUs, bars, restaurants;
3 what we would define as public/private sales.
4       Q    Okay.  Do all commercial retailers
5 exclusively focus on those types of sales -- commercial
6 sales that you just talked about?
7       A    Do they exclusively focus on --
8       Q    Yes.
9       A    No.

10       Q    Okay.  What do some of them do that is not
11 commercial sales?
12       A    Residential.
13       Q    Okay.  And so could you describe to me how
14 that works with the channels?  One retailer could be at
15 more than one channel; is that accurate?
16       A    Yes.
17       Q    Okay.  Let's talk about the -- let's talk
18 about the TVRO or full-service channel.
19       A    Sure.
20       Q    Okay.  Can you describe that channel to me?
21       A    That's fairly broad.  What we expect of --
22       Q    No.  What does a full-service retailer --
23 what services does the full-service retailer channel
24 provide?
25       A    That is a retailer that performs sales and
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1 installations.
2       Q    Okay.  Do they perform any other services?
3       A    They can participate in existing customer
4 services like the DISHing-it-up example that we had
5 discussed earlier.
6       Q    Okay.  Do full-service retailers provide
7 ongoing customer service to customers?
8       A    Yes.
9       Q    Okay.  And how do they do that task?

10       A    If we receive a trouble call, we refer that
11 back to the original retailer of record and they would
12 go out and perform the service necessary to make sure
13 the customer's satisfied with their service.
14       Q    Okay.  Would that relate to hardware issues,
15 that kind of trouble call that you just referred to?
16       A    Yes.
17       Q    Okay.  Do those retailers perform any other
18 types of ongoing customer service?
19       A    Yes.
20       Q    Okay.  What are those types?
21       A    DISHing-it-up; the ability to upgrade a
22 customer's hardware.  Again, it's not a hardware issue,
23 but the ability to upgrade a customer's hardware
24 equipment in the house.
25       Q    Okay.  Do those -- do the full-service
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1 retailers provide ongoing customer service in the nature
2 of billing to customers?
3       A    No.
4       Q    Okay.  Who provides that service?
5       A    DISH Network.
6       Q    Let's go to the other sales channel that you
7 described as -- I think you described it as partners.
8 The one that includes telecos?
9       A    Alliance.

10       Q    Okay.  And what is -- can you describe that
11 channel to me?
12       A    Those are -- I have difficulty with all of
13 the terminology.  But I believe CLEX and ILEX, those
14 would be the --
15       Q    If you have difficulty with it, we have no
16 hope here.
17            MR. BOYLE:  Local Exchange Carrier.
18            MR. RUNKLE:  Oh, all right.  We've got the
19 right guy in the room here, apparently.
20            THE WITNESS:  So they would include Iowa
21 Telecom; different telecommunication companies.
22       Q    (By Mr. Runkle)  Okay.
23       A    And they would be a little bit different in
24 that they perform the billing, in many cases.
25       Q    Right.  And is that -- is the alliance
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1 channel exclusively companies that sell DISH Network
2 service bundled with other services?
3       A    Did you say "typically"?
4       Q    Sure.
5       A    Yes.
6       Q    Okay.  When would that not be the case in
7 that channel?
8       A    I'm not aware of when that would be the case.
9       Q    Okay.  Can you tell me what channel the

10 big-box retailers might be in if they're in any channel?
11       A    National accounts.
12       Q    Okay.  And can you describe national accounts
13 to me?
14       A    You did that in your questioning.
15       Q    Okay.
16       A    Big-box retailers, such as RadioShack, as an
17 example.
18       Q    What are the number -- do you have a general
19 idea of the number of national accounts that there are
20 right now?
21       A    I do not.
22       Q    Okay.  Would you say that it is typically
23 big-box retailers that have national penetration?  Is
24 that what that channel is?
25       A    Typically, that would be the case.
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1       Q    Okay.  Are there any circumstances where
2 that's not the case that you can think of?
3       A    There are regional consumer -- regional
4 national accounts as well that would not have a national
5 footprint.
6       Q    Okay.  Can you give me an example of that?
7       A    HHgregg.
8       Q    And -- okay.  So let's move on to the OE
9 channel.

10       A    Okay.
11       Q    You described it as the sales-only channel.
12       A    Yes.
13       Q    Okay.  What did you mean by "sales only."
14       A    Dish Network uses its own resources, whether
15 internal or third-party resources, to install the
16 consumer.  The OE tool would be the sales entity.
17 Unlike your full-service retailer, they're not doing the
18 installation.
19       Q    Okay.  Let's step back for a second.  Do the
20 national-accounts entities, do they perform
21 installation?
22       A    No.
23       Q    Okay.  Who performs installation?
24       A    DISH Network or one of the DISH Network
25 entities would complete installations.
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1       Q    Okay.  Do the national-accounts entities have
2 any ongoing customer service -- do they perform an
3 ongoing service in the way we discussed with the
4 full-service entities?
5       A    No.
6       Q    Okay.  Who performs those tasks for the
7 national accounts?
8       A    DISH Network.
9       Q    Okay.  Let's move back to OE -- the OE

10 channel.  Is that also true about OE retailers; that
11 DISH Network performs the ongoing customer service?
12       A    Yes.
13       Q    Okay.  Do the OE -- does the EO channel
14 perform any other services other than sales?
15       A    I'm not aware.
16       Q    Okay.  How do national accounts -- I'm
17 assuming we're talking about -- if we're talking about
18 big-box retailers, we're talking about consumers who go
19 into a Best Buy and buy DISH Network.  Is that an
20 accurate sort of description of how that could work?
21            MR. BOYLE:  Object to the form of the
22 question.
23       Q    (By Mr. Runkle)  You said RadioShack.  How
24 does RadioShack sell DISH Network services?
25       A    A customer would go into RadioShack, they
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1 would then call a number at DISH Network, and DISH
2 Network would complete the -- would complete the credit
3 check and do all the necessary things to complete the
4 sale.
5       Q    Okay.  Who would answer that call?
6       A    DISH Network.
7       Q    But who at DISH Network?
8       A    You mean what group -- what organization at
9 DISH Network?

10       Q    Yes.
11            MR. BOYLE:  That's not what you asked.  You
12 said, "Who"; like, Bill Smith, hi.  "Which group" is a
13 better question.
14            THE WITNESS:  The direct sales organization.
15       Q    (By Mr. Runkle)  Okay.  And the direct sales
16 organization is not part of your organization?
17       A    Correct.
18       Q    So do the national accounts entities transmit
19 orders to DISH Network in any other way other than by
20 telephone?
21       A    I'm not aware.
22       Q    Okay.
23       A    They could.  I'm not aware of that.
24       Q    Okay.  Let's move back to OE retailers -- the
25 OE channel.  How do the entities in the OE channel
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1 transmit orders to DISH Network?

2       A    POET.

3       Q    Okay.  And what is POET?

4       A    Partner Order Entry Tool.

5       Q    Okay.  And you said earlier that at some

6 point in your career with DISH Network POET didn't

7 exist.  Are you aware of when POET came into existence?

8       A    No.

9       Q    Are you generally aware of when POET came

10 into existence?

11       A    Yes.

12       Q    Okay.  And what time period would that have

13 been?

14       A    After 2000 and prior to 2008 when I came into

15 Retail Services; somewhere in that time period.

16       Q    Okay.  So let's turn back to the retailer

17 agreement that we have in front of us for Dish Pronto.

18            Can you tell me, is Dish Pronto -- what sales

19 channel is -- or what retailer channel is Dish Pronto a

20 part or was it a part of?

21       A    Dish Pronto was an OE retailer.

22       Q    Okay.  And are there different types of

23 retailer agreements for the different channels?

24       A    The OE retailer would have filled out a

25 standard EchoStar retailer agreement.
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1       Q    Okay.  Is this standard EchoStar retailer

2 agreement used for any of the other retailer channels?

3       A    I do not believe so.

4       Q    Okay.  So is DISH Network currently taking on

5 new OE retailers?

6       A    Currently, as of this moment?

7       Q    As of the current time frame.

8       A    Yes.

9       Q    Okay.  Can you describe the process through

10 which an entity would become a DISH Network OE retailer

11 at the present time?

12       A    No.

13       Q    Why can't you describe that process?

14       A    Because that would be the sales organization

15 working with our central set-up working with another --

16 our central set-up organization which manages the

17 agreements for DISH Network.

18       Q    Okay.  Which -- okay.  Now, that's -- you're

19 going to have to explain that to me.  Which part of DISH

20 Network is responsible for taking on new retailers?

21       A    The sales organization.

22       Q    Okay.  Is that the same sales organization we

23 just talked about that would be responsible for

24 answering the phones when RadioShack called?  Is that

25 the same organization?
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1       A    Yes.
2       Q    Okay.  Briefly, if you know, could you
3 describe the structure of the part of the sales
4 organization that takes on new retailers?  Do you know
5 the structure of that organization?
6       A    The -- I'm aware of the structure of the
7 organization.
8       Q    Okay.  And is that the same organization that
9 you worked for in the late '90s and late 2000s?

10       A    Yes.
11       Q    Okay.  Does that organization work in the
12 same way today that it did when you worked there?
13            MR. BOYLE:  Objection; lack of foundation.
14            THE WITNESS:  I'm not -- I would not be close
15 enough to be able to answer that question.
16       Q    (By Mr. Runkle)  Okay.  So let's talk --
17 let's take the last date that you would have worked in
18 that organization, which I believe you said was sometime
19 in the early 2000s.
20       A    Correct.
21       Q    Okay.  Could you describe to me, then, what
22 the process was for a -- did the OE channel exist at
23 that time?
24       A    No.
25       Q    Okay.  Did the full-service channel exist at
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1 that time?

2       A    Yes.

3       Q    Okay.  Could you describe to me, at that

4 time, what was the process for an entity to become a

5 DISH Network full-service retailer?

6            MR. BOYLE:  Objection; lack of foundation.

7            THE WITNESS:  There was a retailer

8 application process.  And, again, I don't -- I don't

9 remember all the details involved if you're asking about

10 from a -- I don't remember all the details involved.

11 The area manager was extremely -- you know, was involved

12 in that process.

13       Q    (By Mr. Runkle)  Okay.  Well, I'm asking

14 for -- as I said, there's a rule of reason.  I'm not

15 asking you for a process.  I'm asking you for how --

16 let's say it's 2000 right now.

17       A    Yes.

18       Q    This whole Justice Department thing is not

19 working right now.  Patrick Runkle wants to open PR

20 Dish.

21       A    Okay.

22       Q    How would I -- how would that process have

23 occurred when you were working in that organization?

24            MR. BOYLE:  Objection; lack of foundation.

25            THE WITNESS:  Either a lead would have been

Page 80

1 passed to the area sales manager to contact you.

2 Somehow contact would have taken place.  There are

3 various ways that it could have happened.  And from

4 there, there would be an application process.

5       Q    (By Mr. Runkle)  Okay.  When you had these

6 responsibilities in the late '90s and early 2000s, can

7 you give me an example of how you made contact with

8 someone who eventually became a DISH Network retailer?

9       A    There were established satellite retailers

10 and small independent electronic stores that I would

11 have proactively contacted attempting to make --

12 attempting to add them as a DISH Network retailer, and

13 there would have been retailers that would have

14 contacted us, DISH Network, expressing interest in

15 becoming a DISH Network retailer.

16       Q    Can you give me an example of a retailer --

17 if you recall, a retailer who contacted you asking to

18 become a DISH Network retailer?

19       A    I cannot recall.

20       Q    Okay.  Can you recall any of the methods that

21 any of those people would have learned of the

22 opportunity to become a DISH Network retailer?

23            MR. BOYLE:  Object to form of the question.

24       A    (By Mr. Runkle)  Could you restate the

25 question?
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1       Q    Okay.  Did DISH Network advertise at the

2 time -- I'm talking now only about the time that you had

3 any familiarity with this process.  Did DISH Network

4 advertise the opportunity to become a DISH Network

5 retailer?

6       A    Could you tell me what you mean by

7 "advertise"?

8       Q    Publicly disseminate that opportunity -- that

9 opportunity's existence.

10       A    I struggle with the way you've asked the

11 question.  If there is a satellite retailer -- when you

12 say "publicly disseminate," we might have mailed

13 something to that satellite retailer asking them if they

14 would be interested in becoming a DISH Network retailer.

15       Q    That's a great example.  That's what I'm

16 looking for.

17       A    Okay.  Yes.

18       Q    Can you think of any other examples like that

19 of a mailing that went out saying, Become a DISH Network

20 retailer?  Can you think of anything that was similar to

21 that that the organization did at the time?

22            MR. BOYLE:  Object to the form of the

23 question.

24            THE WITNESS:  No.

25       Q    (By Mr. Runkle)  All right.  Let's go back to
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1 the retailer agreement.  What interactions do you have

2 with the standard EchoStar retailer agreement in your

3 day-to-day job?

4            MR. BOYLE:  Object to the form of the

5 question.

6            THE WITNESS:  I mean, again -- ask that one

7 more --

8       Q    (By Mr. Runkle)  Do you refer to the EchoStar

9 retailer agreement in your day-to-day job?

10       A    We refer -- please rephrase the question.

11       Q    I'm going to ask you questions about specific

12 parts of this retailer agreement.  I'm just asking you

13 how much familiarity you have with this retailer

14 agreement.  Can you describe that to me more generally?

15       A    I am familiar with the agreement.

16       Q    Okay.

17       A    However, I need to refer to the agreement

18 when we -- on a -- when particular situations come up.

19 I would not, you know -- yes, I am familiar with the

20 agreement.

21       Q    Okay.  Do you have access to copies of the

22 retailer agreement for all the retailers?

23       A    Yes.

24       Q    Okay.  And how do you access the copies of

25 the agreement?

Page 83

1       A    I have a copy.
2       Q    Where do you have that copy?
3       A    In my office.
4       Q    Physically or on a computer?
5       A    I have a PDF on my computer.
6       Q    A retailer agreement for every retailer?
7       A    The standard retailer --
8       Q    The standard DISH Network --
9       A    Yes.

10       Q    Okay.
11       A    If not the standard DISH Network retailer
12 agreement, not -- not for every -- not every individual
13 retailer's agreement.
14       Q    Okay.  But let's say -- you said this was the
15 agreement for the OE channel, essentially, the one that
16 we're looking at right here?
17       A    Okay.  Yes.
18       Q    That's correct, right?
19       A    (The witness nodded.)
20       Q    Okay.  So you would have a copy of the
21 standard OE retailer agreement on your computer, but it
22 wouldn't necessarily say "Dish Pronto" on it on the
23 front page?
24       A    Yes.
25       Q    Okay.
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1       A    And that is not -- this is an old -- I would
2 not have this agreement.
3       Q    Okay.
4       A    This is prior to -- effective December 31st,
5 2004.  I believe it's --
6       Q    Have the terms of the agreement changed since
7 then?
8       A    The agreement has been modified since then.
9       Q    Okay.  How has it been modified since then,

10 to your knowledge?
11       A    I'm not aware of all the -- I wouldn't be
12 able to give you all the ways it's been modified.
13       Q    Let's look first in the first page here when
14 it -- it defines the term "business rules."  Can you
15 read that and tell me whether that's an accurate current
16 definition of "business rules" as you understand it?
17       A    (Reviewed document.)
18            So what was the question again?
19            MR. BOYLE:  Hold on one second.
20            MR. RUNKLE:  I don't have a question.
21            MR. BOYLE:  Let's go off the record.
22            (A recess was taken from 9:55 a.m. until
23 9:56 a.m.)
24            MR. BOYLE:  I'm sorry.  Can you read back the
25 question?

Van Emst, Blake Daniel Pages 81 - 84
006220

TX 102-006631

JA007369



Page 85

1            (The reporter read page 84, line 13 through
2 line 16.)
3            MR. BOYLE:  I'm going to the object to the
4 form of that question and on foundation grounds.
5            THE WITNESS:  I'm not aware if we -- I would
6 have to look at the most recent retailer agreement to
7 see if this was the exact same language.
8       Q    (By Mr. Runkle)  But in the parlance you use
9 as when you refer to a business rule, is this generally

10 a -- what you mean by "business rule"; the same entity?
11            MR. BOYLE:  Do you mean the definition or the
12 phraseology?
13            MR. RUNKLE:  The phraseology.
14            MR. BOYLE:  Okay.
15       Q    (By Mr. Runkle)  I'm not trying to hold you
16 to this definition.  I'm just trying to say:  This is a
17 business rule?
18       A    Yes.
19       Q    Okay.  So let's turn to -- I want to go to
20 paragraph 7, generally, which is on page --
21            MR. BOYLE:  16 of 32.
22       Q    (By Mr. Runkle)  -- 16 of 32.
23       A    Okay.
24       Q    Now, I understand that there could be
25 privilege issues with this.  That's why I'm not asking
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1 for anything you've learned from lawyers about this.
2 But I do understand that in your department -- and you
3 can correct me if I'm wrong -- in your department, do
4 you evaluate, under paragraph 7.1, whether a retailer
5 has used its best efforts to promote and enhance
6 EchoStar's business?  Does your department do that?
7       A    I'm not -- you would have to speak with
8 the -- I'm sorry.  The question is -- can you repeat
9 that again?

10       Q    Does your department evaluate whether a
11 retailer has used its best efforts to promote and
12 enhance EchoStar's business reputation and good will?
13       A    Does my department evaluate whether --
14       Q    Yes.
15       A    We would have to -- yes.
16       Q    Okay.  Does your department have a specific
17 process for performing that evaluation?
18       A    There are a number of factors that would go
19 into that evaluation.
20       Q    Okay.  And -- but there's no specific process
21 just for that, is what I'm asking?
22       A    No.
23       Q    Okay.  So would those evaluations be part of
24 the risk audit team -- the risk audit team's
25 evaluations?  Excuse me.
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1       A    Yes.
2       Q    Okay.  Have you ever -- has your department,
3 to your knowledge, ever sent a termination notice to a
4 retailer saying that the retailer was terminated for
5 failure to use its best efforts to promote and enhance
6 EchoStar or DISH Network's business reputation?
7            MR. BOYLE:  I just want to caution the
8 witness to the extent -- if the only source of the
9 knowledge is from a communication with the lawyer, he

10 can't answer the question; otherwise, he can.
11            THE WITNESS:  I'm not aware.
12       Q    (By Mr. Runkle)  You're not aware of --
13            MR. RUNKLE:  I don't -- I didn't want my
14 question to be diffused through that.
15            MR. BOYLE:  Right.
16            I think you should answer if you're not aware
17 one way or the other --
18            THE WITNESS:  I'm not aware one way or
19 another.
20       Q    (By Mr. Runkle)  You're not aware of
21 termination notices that specifically say this language?
22       A    That is correct.
23       Q    Okay.  All right.  Let's do the next
24 sentence.  "Retailer shall allow only its employees, and
25 shall not use any independent contractors, affiliates or
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1 sub-agents, to fulfill obligations hereunder without
2 EchoStar's specific prior written consent, which consent
3 may be withheld in EchoStar's sole and absolute
4 discretion for any reason or no reason."
5            Is that still part of the agreement as you
6 are familiar with it today -- the standard agreement?
7 Excuse me.
8       A    Yes.  I believe it is.
9       Q    Okay.  And -- okay.  Were you familiar with

10 retailer -- you were familiar -- were you familiar
11 with retailer agreements in the time period before you
12 moved to DISH Network's Denver office?  Were you
13 familiar with the standard retailer agreement, then?
14       A    Yes.
15       Q    Do you remember whether it had that provision
16 in it?
17       A    No.
18       Q    No, you don't remember or --
19       A    No, I don't remember.
20       Q    Okay.  Let's go to 7.3.
21       A    Okay.
22       Q    "Retailer shall comply with all Business
23 Rules, including without limitation all Business Rules
24 which govern or are applicable to any Promotional
25 Program in which Retailer participates."
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1            Now, I am -- the only thing I want to know
2 here is:  What is "Promotional Program"?  What does
3 "Promotional Program" mean to you?
4            MR. BOYLE:  You mean as it's used in that --
5            MR. RUNKLE:  Yes.
6            MR. BOYLE:  Okay.  Objection; the document
7 speaks for itself.
8            THE WITNESS:  I think it's outlined in the
9 definitions.

10       Q    (By Mr. Runkle)  Okay.
11       A    "Promotional offer as determined by
12 EchoStar."
13       Q    Okay.  And what's a promotional offer as
14 determined by EchoStar?
15            MR. BOYLE:  Objection; the document speaks
16 for itself.
17       Q    (By Mr. Runkle)  Is that America's Top 150;
18 or something?  Is that a promotional offer?
19       A    No.
20       Q    Okay.  What's -- give me an example of a
21 promotional offer.
22       A    DHA.
23       Q    What's DHA?
24       A    It's a lease promotion.
25       Q    Okay.  And what does DHA stand for?
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1       A    Digital Home Advantage, I believe.
2       Q    Okay.  And how does it work?
3       A    By the way, I -- that acronym I'm not
4 completely positive about.
5            MR. BOYLE:  We're in acronym hell.
6       Q    (By Mr. Runkle)  That's okay.  Can you
7 describe to me how that works?  How is that different
8 from America's Top 250?
9       A    America's Top 250 is a package.  Someone

10 participating in a promotion -- as an example, the DHA
11 is a lease promotion; the difference between a package
12 and a promotion.
13       Q    Okay.  What does a promotion include that a
14 package does not?
15            MR. RUNKLE:  Object to the form of the
16 question.
17            THE WITNESS:  Can you rephrase the question?
18       Q    (By Mr. Runkle)  What's the difference
19 between a package and a promotion?
20       A    Promotions would determine whether the
21 customer is leasing the equipment or owning the
22 equipment.  When you participate in a promotion, you
23 still subscribe to a DISH Network package.
24       Q    Let's move on to the third sentence in this
25 paragraph, 7.3.  "Furthermore, Retailer shall take all
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1 actions and refrain from taking any action, as requested

2 by EchoStar in connection with the marketing,

3 advertisement, promotion and/or solicitation of orders

4 for Programming and the sale of DISH DBS Systems, and

5 Retailer shall cooperate by supplying EchoStar with

6 information relating to those actions as EchoStar

7 reasonably requests."

8            Is this sentence still in the retailer

9 agreement today, as you are familiar with it?

10       A    I'm not -- I'm not aware.  I don't know.

11       Q    Okay.  As you're aware today, are retailers

12 required to take all actions and refrain from taking any

13 action as requested by EchoStar?

14       A    Yes.  I believe so.

15       Q    Okay.  And is your department responsible for

16 ensuring retailer compliance with those directives?

17            MR. BOYLE:  Object to the form of the

18 question.

19            THE WITNESS:  We're responsible for making

20 sure the retailers are compliant with the current DISH

21 retailer agreement and the -- all business rules.

22       Q    (By Mr. Runkle)  Okay.  And which part of

23 your department is responsible for that?

24       A    The risk and audit group.

25       Q    And the entire group?
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1            MR. BOYLE:  Object to the form of the
2 question.
3            THE WITNESS:  The entire group, yes.
4            MR. RUNKLE:  Okay.  Let's take a brief break.
5            (A recess was taken from 10:06 a.m. until
6 10:12 a.m.)
7            (Exhibit Number 349 was marked for
8 identification.)
9       Q    (By Mr. Runkle)  Okay.  Have you had a chance

10 to look at that?
11       A    Oh, I --
12       Q    I'm sorry.
13       A    I'll read it through.
14       Q    Okay.
15       A    (Reviewed document.)
16            I can't read this at the top here.
17       Q    That's fine.
18       A    Okay.  Can I ask a question?
19       Q    What's the question?
20       A    There are two separate e-mails.  I mean, I
21 don't know if this is -- there's one e-mail chain here
22 that Star Satellite set up, and then you have a separate
23 e-mail --
24       Q    This all came to me as one --
25       A    -- about credit checks.  I'm confused.
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1       Q    Yeah.  I'm more interested in the documents
2 that are -- like, these documents and the --
3            MR. BOYLE:  How do you know they came to you
4 as one?
5            MR. RUNKLE:  Because they're together.
6            MR. BOYLE:  Okay.  Well --
7            MR. RUNKLE:  They're sequential.
8            MR. BOYLE:  Well, the problem is it's 2 of 3
9 is after 3 of 3.

10            MR. RUNKLE:  Right.  But you see the Bates
11 are --
12            MR. BOYLE:  Yeah.  Okay.
13            MR. RUNKLE:  That's the problem.
14            MR. BOYLE:  Okay.
15       Q    (By Mr. Runkle)  I know you didn't
16 participate in the e-mails, so I'm not going to ask you
17 questions about the e-mails.
18       A    Okay.
19       Q    But the e-mails are provided to establish
20 that you got one of them --
21            MR. BOYLE:  Somewhere down the road.
22       Q    (By Mr. Runkle)  -- somewhere down the road.
23            MR. BOYLE:  Okay.  Shoot.
24       Q    (By Mr. Runkle)  Okay.  This is
25 t h i s Government 349.  This is an e-mail chain and
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1 attached documents from April 2003.  Mr. Van Emst
2 received the last e-mail in this chain, apparently.
3 We're going to talk about that.  It starts with Bates
4 Dish-00002842.
5            Have you had a chance to review that?
6            MR. BOYLE:  He's talking about those numbers
7 (indicated).
8            THE WITNESS:  I've got you.  I wanted to make
9 sure.

10            I did receive this.  And I'm on this e-mail.
11       Q    (By Mr. Runkle)  Okay.  Do you recall
12 receiving this e-mail?
13       A    No.
14       Q    Okay.  Do you recall receiving e-mails like
15 this?
16       A    Yes.
17       Q    Okay.  You're familiar with some of the
18 topics discussed in this -- in this e-mail or the
19 documents attached to it?
20            MR. BOYLE:  Object to the form of the
21 question.
22            THE WITNESS:  I'm not familiar with the
23 documents attached to it.  They're a separate -- that's
24 what I was saying earlier.  This is a separate e-mail
25 chain.
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1       Q    (By Mr. Runkle)  Right.

2       A    They're unrelated.  That's my concern.  I am

3 familiar with this front document.  I see a copy of --

4 and this second one where it starts, "Star Satellite Set

5 up," I'm not -- I'm not on any of these e-mails.

6       Q    Well, I apologize if -- it seemed to me that

7 this was part of -- and this was all one document to me.

8 So you're saying that what starts on 2845 wasn't

9 included in the other --

10       A    I'm saying the one that I'm on seems to have

11 the title, "Subject:  Retailer Credit Checks for

12 4/2/2003," and all the other subsequent documents seem

13 to have the title "Star Satellite Set-Up," of which I

14 don't believe I'm copied on.

15       Q    That's fine.  Let's go to the attached

16 documents at the back.  Are you familiar with what these

17 documents are?  I have an understanding you're not

18 familiar with the exact documents.

19            MR. BOYLE:  So when you say "documents at the

20 back," you're talking about --

21            THE WITNESS:  2846.

22            MR. RUNKLE:  2846 through 2851.

23            MR. BOYLE:  Okay.

24       Q    (By Mr. Runkle)  This looks to me to be some

25 sort of packet about -- you know, involving an
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1 application of a retailer or something like that.  I
2 don't know what it is.  That's why I'm wondering if
3 you're familiar with these types of documents.
4       A    I'm not familiar with this document.
5       Q    This one right here?
6       A    That's correct.
7       Q    Okay.  Let's go to -- so this list of things
8 right here you're not familiar with?
9       A    I sort of mentioned earlier I don't know what

10 the -- I cannot read what this 17 -- what these things
11 mean in the document.
12       Q    That's fine.  I'm just -- have you seen a
13 document that looks like this before?
14       A    No.
15       Q    Okay.  Let's --
16       A    I'm not -- I don't remember receiving --
17 seeing a document like this.
18       Q    That's fine.  Let's turn 2849.
19       A    Okay.
20       Q    Are you familiar with the form of this
21 document?
22       A    No.  I don't --
23       Q    You don't remember filling out this document
24 when you were involved with retailers back before you
25 had your current position?
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1       A    Yes.  I don't remember this filling out.
2       Q    All right.  Let's go to the next document,
3 the next page.  Are you familiar with the form of this
4 document?
5       A    I'm not familiar with this document.  I can
6 read what the document is.
7       Q    Okay.  What does it appear to be to you?
8       A    It appears to be a document that would be
9 outlining the items needed for a retailer to

10 successfully complete the retailer agreement.
11       Q    Okay.  And since you don't specifically
12 remember this, you would just say that those pieces
13 speak for themselves?  You don't have any specific
14 knowledge about these pieces that are on here?
15       A    I am aware that when a new retailer gets set
16 up, he needs to complete the FT form.  I believe the
17 commercial amendment, what used to be separate -- I'm
18 aware -- I understand what this document -- and a W-9
19 would be required for a new retailer before they -- from
20 a prospective retailer.  It's the same thing with the
21 multi- -- and so I am familiar with that, yes.
22       Q    Okay.  Well, let's talk about some of those
23 things, then.  That's why I put this document in front
24 of you.  What is the multi-blanket certificate?
25       A    I believe that that is a -- we need that for
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1 tax purposes from a retailer.
2       Q    Okay.  And the application piece, what do you
3 remember about the retailer application when you had
4 those responsibilities in the early 2000s?
5       A    In the early 2000s, there was a --
6 whatever -- call.  There was a two- or three-page
7 retailer application.  It asked for pertinent
8 information from the business.  I don't remember all the
9 information that was requested; but general address

10 information and information on the principals of the
11 business.
12       Q    Okay.  Do you remember what information on
13 the principals that it asked for?
14       A    I don't recall all the -- I know that it
15 requested all the principals involved in the business.
16 I don't remember the specific details on -- about
17 everything we requested from the -- as it relates to the
18 exact information we wanted about every one of those
19 principals.
20       Q    On the contract section, is that -- would
21 that refer to the completed retailer agreement or would
22 that be some other contract?
23       A    That would be speculation on my part.
24       Q    Okay.  But is it fair to say that a retailer
25 would need to fill out the retailer agreement to become
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1 a retailer?
2       A    Yes, yes.
3       Q    Okay.  Let's talk a little bit about the
4 process for becoming a DISH retailer as you knew it in
5 your -- you know, in your responsibilities in the early
6 2000s.  You said the application would give information
7 on the principals.  Did you have any responsibilities to
8 examine that application?
9       A    Yes.

10       Q    Okay.  And what responsibilities did you
11 have?
12       A    With the -- generally, not always, the area
13 manager collected the retailer application.  And so the
14 responsibility -- or my responsibility was to make sure
15 the information was completed.
16       Q    Okay.  What else did you do with that
17 information?
18            MR. BOYLE:  Objection; assumes facts not in
19 evidence.
20            THE WITNESS:  Yeah.  I'm not -- at that
21 point, as an area manager, I sent that on to be
22 processed at the regional sales office.
23       Q    (By Mr. Runkle)  Okay.  Do you know what the
24 regional sales office did with it, if anything?
25            MR. BOYLE:  Objection; lack of foundation.
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1            THE WITNESS:  I'm not aware of everything --
2 when I was an area manager, I was not aware of
3 everything that the regional sales office did at that
4 point.
5       Q    (By Mr. Runkle)  Okay.  When you were an area
6 manager, were you familiar with the -- did the -- were
7 you -- when you were an area manager, did the retail
8 sales office or anyone else in DISH Network perform
9 background checks on the principals that were -- whose

10 names were given in retailer applications?
11            MR. BOYLE:  Objection; lack of foundation.
12            THE WITNESS:  I can't recall at that point
13 whether or not a background check was performed.  I do
14 not remember.
15       Q    (By Mr. Runkle)  Okay.  Do you know whether
16 that's the case today?
17            MR. BOYLE:  Objection; lack of foundation.
18            THE WITNESS:  Our central set-up group would
19 be responsible for that today.
20       Q    (By Mr. Runkle)  Okay.
21       A    And I'm not aware of all the checks and
22 processes that take place with our central set-up group.
23       Q    Are you aware of any of the checks and
24 processes that would take place with the central set-up
25 group?
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1            MR. BOYLE:  Objection; lack of foundation.
2            THE WITNESS:  I am aware that they looked to
3 make sure it is a principal, that the -- I'm aware that
4 they run a credit check and I'm aware that they look to
5 see if a principal has been associated with any prior
6 business that is terminated.
7       Q    (By Mr. Runkle)  Okay.  And are you aware of
8 anything else about that?
9       A    I'm not aware of anything else.

10       Q    Okay.
11            (Exhibit Number 350 was marked for
12 identification.)
13       Q    (By Mr. Runkle)  Okay.  Have you had a chance
14 to review this document?
15       A    Yes.
16       Q    This is Government 350.  This is a retailer
17 chat for March 12, 2010 (sic).  It's DISH-00006718.
18            MR. BOYLE:  I have it as March 12, 2008.
19            MR. RUNKLE:  Oh, my goodness.  Yes, 2008.
20            MR. BOYLE:  Okay.
21       Q    (By Mr. Runkle)  Mr. Van Emst, do you
22 recognize this document?
23       A    No.
24       Q    Do you recall a document like this?
25            MR. BOYLE:  Objection.
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1            THE WITNESS:  No.
2            MR. RUNKLE:  I believe Mr. Van Emst is the
3 custodian of this document.
4            MR. BOYLE:  I have no idea who wrote that.
5            THE WITNESS:  I don't recall -- I mean, I
6 don't recall this -- are you asking me if I recall this
7 specific document?
8       Q    (By Mr. Runkle)  Yes.
9       A    No.

10       Q    Okay.  Do you recall a retailer chat about
11 PossibleNOW that took place in March 2008?
12       A    I don't recall that.
13       Q    Okay.  Do you recall some of the topics that
14 are discussed in this retailer chat?
15       A    The topics -- I do recall the topics as I
16 read this.
17       Q    Okay.  Let's turn to the page 2, which is the
18 first real page of it.
19       A    Okay.
20       Q    And it says, "We thought we would take this a
21 step further and introduce Possible Now who has been
22 selected to oversee compliance for Echostar."
23            Can you tell me, in early 2008 when you
24 assumed your position, was PossibleNOW a vendor for
25 EchoStar at that time?
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1            MR. BOYLE:  Object to the form of the

2 question.

3            THE WITNESS:  I do not recall.

4       Q    (By Mr. Runkle)  Okay.  Is PossibleNOW a

5 vendor for EchoStar now?

6       A    Yes.

7       Q    Okay.  Does this document refresh your

8 recollection -- do you know when PossibleNOW became a

9 vendor for EchoStar?

10       A    I do not recall.

11       Q    Okay.  Does this document refresh your

12 recollection at all about when that occurred?

13       A    We're talking about introducing them in March

14 of 2008 to our retailers.  So from this document, I

15 would say that's when we introduced it to our retailers.

16 Again, I don't recall if we had a prior relationship.

17 We say we had an internal relationship to this prior to

18 this, so . . .

19       Q    Okay.  So at the point in which PossibleNOW

20 was introduced to your retailers, as you just said, do

21 you recall the process by which PossibleNOW was

22 introduced to the retailers?

23       A    I do not recall the process.  This document

24 looks like it was -- that it slates -- that we were

25 utilizing the retailer broadcast.
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1       Q    Okay.  Did your department institute a

2 business rule or some other requirement that retailers

3 used PossibleNOW at some point in 2008?

4       A    We did institute a rule that certain

5 retailers use PossibleNOW.  I cannot -- I don't know

6 when that -- you said in 2008.  I'm not -- that would --

7 I cannot remember that.  I don't recall that.

8       Q    Okay.  And what was that rule?  You do recall

9 the rule?

10       A    I recall that certain retailers were required

11 to engage with PossibleNOW.  I don't remember -- I

12 cannot remember off the top of my head specifically how

13 we outlined that.

14       Q    Okay.  Do you remember whether it was the OE

15 retailers or some subset of the EO retailers?

16       A    I can't recall.

17       Q    Okay.  I'd like you to turn to page 4 of this

18 document, which is 6721.

19       A    (The witness complies.)

20       Q    It says -- the second bullet point is, "All

21 retailers will have access to a 'no cost' approach for

22 the purpose of uploading numbers for customers/consumers

23 that contact them directly."

24            Do you recall this "no cost" approach?  Do

25 you recall what this refers to?
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1       A    I do not.
2       Q    Okay.  Does your department have a
3 requirement for retailers to upload numbers for
4 customers or consumers that contact them directly?
5            MR. BOYLE:  Object to the form of the
6 question.
7            THE WITNESS:  Would you please rephrase?
8       Q    (By Mr. Runkle)  Sure.  Does your department
9 have a requirement of any retailers that they upload

10 numbers for customers or consumers that contact them
11 directly to PossibleNOW?
12            MR. BOYLE:  Objection.
13            THE WITNESS:  Yeah.  I would need to --
14 I'm -- I would need to -- again, that would be -- we
15 would need to talk to Reji or Bruce.  I'm --
16       Q    (By Mr. Runkle)  You're not familiar with the
17 specifics of --
18       A    I'm not aware of the specifics.  That's
19 correct.
20       Q    But you're generally aware of a situation
21 regarding retailers and PossibleNOW and --
22       A    Yes.
23       Q    Okay.  Since you're not aware of specifics,
24 can you tell me generally what you're aware of about
25 that, as we sit here?

Page 106

1       A    About PossibleNOW?

2       Q    Yes.  What requirements are there for

3 Possible -- for your retailers --

4            MR. BOYLE:  Beyond what he's already

5 testified to?

6            MR. RUNKLE:  Yes.

7       Q    (By Mr. Runkle)  Any there any other things

8 you can tell me about that, because I --

9       A    No.  I mean, I told you that there are

10 requirements for certain retailers to utilize

11 PossibleNOW.  You asked me when we engaged them.  It

12 looks like it's 2007, from the document.  I'm not aware

13 of -- I mean, that's what the document states.

14       Q    Right.

15       A    I'm aware that we introduced, as I read this

16 document, and -- you know, it says it's used on a

17 retailer chart that was done on March 12th, 2008.

18       Q    Uh-huh.  Okay.

19       A    And you're asking me about a "no cost"

20 approach.  I'm not aware of the -- I am aware that there

21 are services from PossibleNOW that cost money.  And so I

22 don't know the --

23       Q    I'm sure that they don't provide all their

24 services for free.

25       A    I agree with that.
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1            MR. BOYLE:  They're not the only mercenaries

2 of the institution?

3            MR. RUNKLE:  Right.

4       Q    (By Mr. Runkle)  So you're aware of some

5 requirement that retailers engage with PossibleNOW --

6       A    Yes.

7       Q    -- like the one you talked about?

8       A    Yes.

9       Q    Are you aware of how -- of whether retailers

10 have complied with that requirement?

11       A    I'm not -- no.  I'm not -- my group -- our

12 group would be -- my team would be monitoring that.

13       Q    Okay.  Have they ever reported to you

14 instances of noncompliance with, you know, requirements

15 to use PossibleNOW?

16       A    I don't recall.

17       Q    Okay.  You don't recall generally or

18 specifically?  I just --

19       A    I don't recall specifically.

20       Q    Okay.  But it's possible that it could have

21 happened?

22       A    It is possible that it could have happened.

23       Q    Okay.  You don't recall specifically

24 taking -- do you recall specifically taking any

25 action -- this is yourself.  Do you recall specifically
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1 taking any action on the basis of a retailer signing up

2 or not signing up with Possible NOW?

3       A    I don't specifically remember any -- I

4 cannot -- I cannot recall.

5            MR. RUNKLE:  Okay.  I need to arrange some

6 documents.  Let's take a brief break for five minutes.

7            THE WITNESS:  Okay.

8            (A recess was taking from 10:35 a.m. until

9 10:39 a.m.)

10            (Exhibit  Number  351 was marked for

11 identification.)

12            MR. RUNKLE:  Joe, the issue with these is I

13 found a number of Word documents in the production that

14 did not get Bates numbers on the TIF images of the

15 document.  Some drafts of these press releases were on

16 the claw-back form.  I checked, and these are the actual

17 press releases themselves.

18            MR. BOYLE:  Okay.

19            THE WITNESS:  Okay.  I've read the document.

20       Q    (By Mr. Runkle)  Okay.  This is a document

21 that includes a -- this is an exhibit that includes five

22 DISH Network press releases.  As I just discussed with

23 counsel, we don't have Bates numbers for these because

24 they're not burned onto the TIF image.  But they do have

25 Bates numbers and were produced by DISH to plaintiffs.
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1            Mr. Van Emst, do you recognize these press
2 releases?
3       A    Yes.
4       Q    Okay.  Stepping outside these press releases
5 for one second, what authority, if any, do you have to
6 terminate DISH retailers?
7       A    Could you rephrase the question?
8            MR. BOYLE:  I think he's asking -- I think
9 I'm right.  He's asking, in your role in your current

10 capacity, do you have the authority to decide to
11 terminate a DISH retailer?
12            THE WITNESS:  My signature is required on
13 a -- when we recognize the automatic termination of the
14 retailer agreement.
15       Q    (By Mr. Runkle)  Okay.  Well, see, that's why
16 I wanted to ask the question I wanted to ask, which is:
17 What authority do you have -- what is your role in the
18 process of terminating a DISH dealer?  Your signature is
19 required?
20       A    My signature is required.
21       Q    But I assume it's more than your signature.
22       A    Well, I'm involved in -- my signature -- I
23 review a termination packet.
24       Q    Okay.  What is a termination packet?
25       A    It has the pertinent information involved in
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1 our audit.

2       Q    Okay.  And where does the termination packet

3 come from?

4       A    It is generally -- it is produced by someone

5 in the risk/audit team.

6       Q    Okay.  And where does that document go --

7 where does that termination packet go once they produce

8 it?

9       A    Do you mean who reviews the -- can you

10 rephrase the question?

11       Q    Where does it go physically -- I mean,

12 physically or electronically?  To whom do they send it,

13 the termination packet?

14       A    The termination packet requires the proper

15 signatures to be valid and it gets -- you said "where

16 does it go?"

17       Q    Uh-huh.

18       A    It's eventually stored.  We file those

19 termination packets.

20       Q    Okay.  So what are the proper signatures that

21 you just referred to that are required for a termination

22 packet?

23       A    We require the signatures -- they have a

24 signature from the manager, the general -- of the risk

25 and audit team; so the general manager from the risk and
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1 audit team and the vice president of Retail Services.
2       Q    And that's you?
3       A    That's me.
4       Q    Okay.
5       A    And legal -- it requires a legal signature --
6 a signature the legal department.
7       Q    Okay.
8       A    And I believe an SVP or EVP signature.
9       Q    Okay.  Do those signatures need to be

10 collected in a particular order?
11       A    The signatures are the EVP/SVP being the
12 final signature on the packet.
13       Q    Do the other signatures take place in any
14 particular order?
15       A    Signatures from the risk and audit group take
16 place.  And then sometimes there's a signature from
17 Legal prior to my signature, and sometimes Legal's
18 signature comes after my signature.
19       Q    Okay.
20       A    The final signatures always the SVP/EVP.
21       Q    And currently who's the SVP or EVP?
22       A    Jim DiFranco.
23       Q    Has that been true since you assumed your
24 position in 2008?
25       A    No.
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1       Q    Okay.  And who was that person prior to that
2 person?
3       A    Tom Stingley was that EVP for a period of
4 time.
5       Q    Okay.  And when did you cease being the EVP?
6       A    I can't give you an -- I believe sometime in
7 2009.
8       Q    Okay.  And how would you describe your
9 substantive role in the termination process, other than

10 signing the termination packet that is?
11       A    I reviewed the packet to make sure that I was
12 in agreement with the recommendation to terminate.
13       Q    Okay.  And before you receive a packet, have
14 you -- is it typical that you would have had some sort
15 of prior notice that a packet would be on its way?
16       A    It is possible.  I don't know that I would
17 say it is typical.
18       Q    But can you give me an example of an instance
19 where you knew that a packet was on its way?
20       A    Can I give you a specific example?
21       Q    Sure.
22       A    That would be difficult to do.  But I do have
23 prior knowledge because I might be aware of an issue,
24 and then we formalize that in the form of a termination
25 packet.  And so I'm aware of those issues prior to the
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1 termination packet prior to receiving the termination
2 packet.
3       Q    Okay.
4       A    However, there are instances where I get
5 termination packets and I review them and I have not
6 been aware of prior issues.
7       Q    Okay.  Can you direct -- have you ever
8 directed the risk and audit team to prepare a
9 termination packet?

10       A    Yes.  But I can't recall a specific
11 instances.
12       Q    Okay.  Does anyone else in DISH Network have
13 the power to create termination packets other than the
14 risk and audit team?
15            MR. BOYLE:  Objection; lack of foundation.
16            THE WITNESS:  Could you rephrase the
17 question?
18       Q    (By Mr. Runkle)  You said that the
19 termination packets come from the risk and audit team.
20 Do they come from anywhere else, to your knowledge?
21       A    The termination packet?
22       Q    That's right.
23       A    I'm only aware of them coming from the risk
24 and audit team.
25       Q    Okay.  Now, when you said you evaluate the
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1 packet to see if you'd agree with the recommendation,
2 can you give me an overview of how you perform that
3 task?
4       A    I look at a number of factors involved and
5 the nature of the -- of the issue.  Remember, I --
6       Q    Please continue.
7       A    Termination packets are based upon numerous,
8 numerous things.  I talked already about the different
9 types of fraud.  So we would evaluate all of those on a

10 case-by-case basis.
11       Q    Right.  And I'm not asking you about
12 telemarketing yet.  I'm asking you about termination
13 packets, in general.
14       A    Okay.
15       Q    And so you essentially look at what you would
16 say would be a variety of factors?
17       A    Yes.
18       Q    Okay.  And can you name some of those
19 factors?
20            MR. BOYLE:  Objection; asked and answered.
21            THE WITNESS:  I think you're asking for --
22       Q    (By Mr. Runkle)  Okay.  Let's say you get a
23 termination packet recommending that you terminate a
24 dealer for excessive churn.
25       A    Okay.
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1       Q    How would you evaluate that termination

2 packet?

3       A    Well, I would evaluate that termination

4 packet.  I would refer to our retailer agreement and

5 evaluate, you know, again, a large number of things.

6 Obviously, I'm aware of what the retailer agreement

7 would say in that particular instance.

8       Q    And what would it say?

9            MR. BOYLE:  Objection to the form of the

10 question.

11            MR. RUNKLE:  He said he was aware of

12 something.  I'm asking him what he's aware of.

13            MR. BOYLE:  Well, he -- you asked him to

14 provide the number of factors he would look at.  He said

15 he would look at the retailer agreement.  Now you want

16 to know what he's looking at in the retailer agreement

17 in a hypothetical.  I object to the form of the

18 question.

19       Q    (By Mr. Runkle)  So would you see whether the

20 churn statistics in the packet violated the retailer

21 agreement, in your opinion?

22       A    Yes.

23       Q    Okay.  And would you look at that over a

24 period of time or would you look at what's in the

25 termination packet?  Would you ask for more information?
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1       A    In certain instances, I would ask for more
2 information.
3       Q    Okay.  Let's look back at these documents
4 here.
5       A    Okay.
6       Q    These press releases are from 2008 and 2009.
7 It's fair to say that you were in charge of the Retail
8 Services department during these terminations?
9       A    Yes.

10       Q    Okay.  And I'd like to ask you on a
11 per-document basis -- and I'm trying not to torture you.
12       A    Okay.
13       Q    I'm trying to ask you what you remember about
14 these terminations.  In this first document, there are
15 four dealers:  Dish TV, Incorporated; Cyberworks
16 Software, Incorporated; STVR Entertainment,
17 Incorporated; and Powersat USA, Incorporated.
18       A    Uh-huh.
19       Q    Do you remember anything about those
20 terminations?
21       A    I do not.
22       Q    Do you remember these being DISH dealers at
23 some point in the past; these companies?
24       A    I do recognize the names as being DISH
25 Network retailers.
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1       Q    Okay.  Were any of these dealers OE dealers?
2       A    I can't answer that definitively.
3       Q    Do you recall whether any of these dealers
4 were terminated in whole or in part because of alleged
5 telemarketing violations?
6       A    I don't recall the nature of the
7 termination -- the reason for the termination.
8       Q    Okay.  The press release says, "Illegal
9 activity including fraud and misrepresentation."  Do you

10 know whether those included potential telemarketing
11 violations or not?
12            MR. BOYLE:  Objection; asked and answered.
13            THE WITNESS:  Yeah.  I'm not aware of what
14 we -- I'm not aware.
15       Q    (By Mr. Runkle)  Did you help draft these
16 press releases?
17       A    I did not.
18       Q    Okay.  Let's move on to the next page.
19 There's six DISH dealers on this page.  Do you recall
20 the circumstances of the termination of any of these six
21 dealers?
22       A    I do not recall the details around the
23 terminations.  I recognize -- like I said before, I
24 recognized some of the names as former DISH Network
25 retailers.
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1       Q    Okay.  But do you remember the reasons that
2 any of these DISH Network retailers were terminated?
3       A    I do not.
4       Q    All right.  Let's move on to the next page.
5 This one has nine DISH Network retailers on it.  Do you
6 remember the circumstances of the termination of any of
7 these DISH retailers?
8       A    I remember the circumstances of one of the
9 terminations there.

10       Q    Okay.  Which one?
11       A    Aloha.
12       Q    Okay.  What do you remember about those
13 circumstances?
14       A    I remember that one is a -- as being related
15 to duplicate accounts; the manipulation of customer
16 information to qualify the subscribers as a new -- an
17 existing subscriber as a new DISH Network customer.
18       Q    Okay.  Can you tell me -- can you describe
19 that process a little bit more, the duplicate accounts
20 practice that you just mentioned?
21       A    It would be modifying an existing customer's
22 information to attempt to qualify them as a new DISH
23 Network subscriber and, therefore, qualify for many of
24 the -- some of the promotional benefits that a new DISH
25 Network subscriber gets, from the retailer's
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1 perspective, to qualify -- attempt to get additional new

2 customer incentives on an existing customer.

3       Q    Okay.  And which part of your department

4 would have done that investigation, if any part of your

5 department?

6       A    The risk and audit group.

7       Q    And which team inside the risk and audit

8 group would have done that investigation?

9       A    That would have been the team that worked for

10 Christina.

11       Q    We called it the fraud team?

12       A    Yes.

13       Q    Okay.  Let's turn to the next page.  This

14 page has 11 DISH Network retailers on it that were

15 terminated on or around February 9th, 2009.  Do you

16 recall the circumstances -- do you recall the

17 circumstances around the termination of any of these

18 DISH retailers?

19       A    I don't recall the reasons for termination

20 for this group of DISH Network retailers.

21       Q    Okay.  But you recall that they were, at one

22 point, DISH Network retailers?  You remember the names

23 like last time?

24       A    Many of them.  Some of them I actually don't

25 recognize from looking at it.
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1       Q    Okay.  Some of the names are very colorful,

2 as we've all learned during this litigation.

3       A    Yeah.

4       Q    And let's turn to the last page here.

5       A    Okay.

6       Q    This has ten DISH Network retailers on it

7 that it appears were terminated in -- sometime in or

8 around March of 2009.  Do you recall the circumstances

9 of termination of any of these retailers?

10       A    I do not recall the reasons for termination

11 for these retailers.

12       Q    All right.  Let's talk now about the DISH

13 dealer named I-Satellite.  Was there ever a DISH dealer

14 named I-Satellite?

15       A    Yes.

16       Q    Okay.  And do you recall it being run by a

17 man named Jason Borup?  Does that sound familiar to you?

18       A    Yes.

19       Q    Okay.  And is I-Satellite currently a DISH

20 Network retailer?

21       A    No.

22       Q    Okay.  When did I-Satellite cease being a

23 DISH Network retailer?

24       A    Sometime in 2008 or late 2009 -- late 2008,

25 early 2009.
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1       Q    Was I-Satellite terminated?
2       A    Yes.  I believe they were.
3       Q    Okay.  Do you recall the circumstances of
4 that termination?
5       A    No.
6       Q    Okay.  Do you recall the reason for the
7 termination?
8            MR. BOYLE:  Objection; asked and answered.
9            THE WITNESS:  No.

10            MR. RUNKLE:  Okay.  I need to take a bathroom
11 break.  Let's take ten minutes.
12            MR. BOYLE:  Absolutely.
13            MR. KITEI:  It's 11:00.  Would you like to do
14 lunch?
15            MR. RUNKLE:  If we can do a short lunch, that
16 would be great.
17            MR. BOYLE:  Okay.
18            MR. RUNKLE:  All right.  Let's do that.
19            MR. BOYLE:  We'll be back as soon as
20 possible.
21            MR. RUNKLE:  Great.
22            (A recess was taken from 10:59 a.m. until
23 11:54 a.m.)
24            (Exhibit Number 352 was marked for
25 identification.)
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1       Q    (By Mr. Runkle)  Have you had a chance to
2 review this?
3       A    Okay.
4       Q    This is Dish-00006142 through 6144.  It's an
5 e-mail exchange between Mr. Van Emst, Steve McElroy,
6 Bruce Werner, Robert Calbert, and a number of other
7 people earlier on in the e-mail chain.  The subject is
8 "APEX Meeting - Recap."
9            Mr. Van Emst, do you recall this e-mail

10 exchange?
11       A    I do not.
12       Q    Okay.  Does reading it help refresh your
13 recollection?
14       A    Yes.
15       Q    Okay.  Are you familiar with the issues that
16 are discussed in this e-mail, generally?
17       A    Generally, yes.
18       Q    Okay.  So what do you recall about the
19 situation with APEX Satellite?
20       A    I don't recall the situation with APEX with
21 the exception of --
22       Q    Of what you've just read?
23       A    -- what I just read.
24       Q    Okay.  Let's go through that, then.  Let's
25 start at the end.
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1       A    Okay.
2       Q    There's an e-mail talking about a meeting
3 with Reza, who I believe is the owner of APEX Satellite.
4 Do you recall that, that a guy named Reza is the owner
5 of APEX Satellite?
6            MR. BOYLE:  Object to the form of the
7 question.
8            THE WITNESS:  I don't know.
9       Q    (By Mr. Runkle)  Anyway --

10       A    I don't recognize him as an employee -- that
11 name as an employee.
12       Q    Okay.  So it's talking about a meeting that a
13 number of people had with APEX Satellite.  Do you recall
14 whether you attended that meeting?
15       A    I do not recall.
16       Q    Okay.  It seems from this e-mail that he
17 reported at this meeting that he was doing a number
18 of -- what I think you referred to earlier as bad acts.
19 Is that a fair characterization of the results of this
20 meeting?
21       A    When I read through here, these look -- these
22 appear to be bad acts, yes.
23       Q    Okay.  And then it seems like there's a
24 discussion after the report of this meeting about
25 potentially terminating APEX Satellite.  Is that a fair
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1 characterization of the rest of it?
2       A    Yes.
3       Q    Okay.  I want to ask you first a question
4 about this first e-mail -- this first part of the e-mail
5 from you, which is the very top of the -- the latest in
6 time.
7       A    At the very end.
8       Q    Yes.
9       A    Okay.

10       Q    You say, "I have no issue with this but we
11 need to outline violations clearly in building our case.
12 We also need to inform RS&I since this is one of their
13 OE retailers."  Could you tell me, What is RS&I?
14       A    They're a distributor.
15       Q    Okay.  Are they the only distributor?
16       A    No.
17       Q    Okay.  How many other distributors are there?
18       A    Five.
19       Q    Okay.  Can you describe to me what a
20 distributor does, generally?
21            MR. BOYLE:  Objection; lack of foundation.
22       Q    (By Mr. Runkle)  Let me put it this way:
23 What role does a distributor have in the Dish Network
24 retailer sales channel?
25       A    Retailers can purchase equipment from a
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1 distributor.  In that scenario, they would get paid

2 through a distributor.

3       Q    Okay.

4       A    Or retailers have the option -- retailers can

5 purchase equipment directly from Echosphere, a

6 distributor of EchoStar, and get paid from EchoStar.

7       Q    Okay.  And do distributors do anything other

8 than that task of distributing equipment that you just

9 described, generally?

10            MR. BOYLE:  Objection; lack of foundation.

11       Q    (By Mr. Runkle)  I mean, do they have any

12 other role in the retailer sales channel other than what

13 you just said?

14       A    They would -- they have their own sales

15 channel that prospects -- that would bring on

16 retailers -- that would prospect retailers.  They handle

17 retailer training.  They have their own training.  They

18 handle retailer payments for retailers that purchase

19 through distributors.

20       Q    Okay.  Do they handle incentive payments?

21       A    Yes.

22       Q    Which incentive payments do they handle?

23       A    All of the incentive payments associated to a

24 retailer that purchased through a distributor.

25       Q    And when you say about APEX, "We also need to
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1 inform RS&I since this is one of their OE retailers" --
2 when you said "their OE retailers," what did you mean by
3 that phrase?
4       A    This particular retailer was a
5 distributor/retailer.  Although they did not purchase
6 equipment because they were in the sales-only model,
7 they did their business through RS&I.
8       Q    Okay.  Now, I'm trying to square the idea of
9 a retailer -- a distributor/retailer or a

10 retailer/distributor.
11       A    A retailer that -- so there's a distributor.
12       Q    Okay.
13       A    And then a retailer who would sell products
14 and services to customers could -- has the ability to be
15 a retailer directly with the DISH Network or through one
16 of these six authorized distributors.
17       Q    Okay.  Now, when you say that the
18 distributor -- this retailer, APEX, went through the
19 distributor RS&I?  Is that what you're saying?
20       A    Yes.
21       Q    Okay.  When you say "their OE retailers,"
22 would that possibly mean that RS&I brought APEX to --
23 brought APEX into the fold as a DISH retailer?
24       A    Yes.
25       Q    Okay.  And is that, in fact, what happened?
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1            MR. BOYLE:  Objection; lack of foundation.
2            THE WITNESS:  I don't know the background of
3 that.  Obviously, I can read what I wrote here.
4       Q    (By Mr. Runkle)  But from this writing, it
5 would mean that way, that "their OE retailer" means that
6 RS&I brought APEX on and, therefore, it's their OE
7 retailer.
8       A    Yes.
9       Q    Okay.  Can distributors bring on other types

10 of retailers that are in the retailer sales channel,
11 like the TVRO?
12       A    Yes.
13       Q    Okay.  And are there any limitations on
14 distributors in terms of what types of retailers they
15 can bring on?
16       A    I'm only aware of TVRO retailers and OE
17 retailers.
18       Q    Okay.  And -- all right.  So when you -- when
19 you say in this sentence "We need to outline the
20 violations clearly in building our case," are you
21 talking about building a case for termination?
22       A    Yes.
23       Q    Okay.  And does that sort of follow the
24 process that we talked about earlier about the
25 termination packet and you approving the termination
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1 packet?  Is that what you mean?

2       A    Yes.

3       Q    Okay.

4       A    I think I had to instruct Bruce to put

5 together the packet.

6       Q    When you talk about -- let's look at the last

7 e-mail on this page right here, the one on the bottom.

8       A    Okay.

9       Q    It says -- it's an e-mail from Ms. Musso to

10 Robert Calbert and others saying, "I made some comments

11 below.  The other thing is this - if he doesn't respond

12 to the TCPA complaints within 7 business days - and if

13 the information is vague, then I think termination is

14 the best option for DISH ... in fact, I think it may be

15 anyway."

16            I'd like to talk with you about the

17 responding to TCPA complaints within seven business

18 days.  Do you know what Ms. Musso is talking about there

19 with responding to TCPA complaints?

20       A    I read what she's responding to; that we want

21 responses within seven days.

22       Q    Right.  Are you familiar with her

23 department's practice of asking for information about

24 TCPA complaints, generally?

25       A    Generally, yes.
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1       Q    What can you tell me about that practice
2 just -- you know, other than its existence?
3       A    Just that when there's an allegation, we
4 immediately contact -- if we can identify the third
5 party, we contact the third party to glean information
6 that they might have regarding that specific allegation.
7       Q    Okay.  And is that a process that existed at
8 the time you assumed your position in 2008?
9       A    I can't recall.

10       Q    Okay.  Does that process continue today?
11       A    Yes.
12       Q    Okay.  What other kinds of things -- and I'm
13 not asking for an exhaustive list; I'm asking for a few
14 examples.  What other kinds of things does Ms. Musso's
15 team, to your knowledge, do to investigate TCPA
16 allegations against retailers?
17       A    Could you rephrase the question?
18       Q    Okay.  You said that one thing Ms. Musso's
19 team does is send out, you know, a notification and
20 request for information -- something like that -- to a
21 retailer when an allegation comes in.  I'm asking you:
22 To your knowledge, does Ms. Musso's team do anything
23 else to investigate TCPA allegations that come in
24 against retailers or what -- what are the processes of
25 that, to your knowledge?
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1            MR. BOYLE:  Could I have that read back?
2            (The reporter read page 129, line 18 through
3 line 25.)
4            MR. BOYLE:  Object to the form of the
5 question.
6            You can answer.
7            THE WITNESS:  I know they do a number of
8 things.  I'm not involved with the details of all those
9 items.

10       Q    (By Mr. Runkle)  Okay.  Do they have -- do
11 they report the results of their investigations of TCPA
12 allegations to you directly?
13       A    The results in the form of termination would
14 come to me directly.
15       Q    Okay.  What other results of TCPA
16 investigations would come to you?
17       A    That's what I'm aware of.  I believe that she
18 does reporting on TCPA allegations that she gets that I
19 have seen in the past.
20       Q    Okay.  And what's the nature of that
21 reporting that you've seen?
22       A    Just the number of allegations.
23       Q    Okay.  So it's some sort of general report --
24       A    We have a tracking matrix.  Again, I --
25       Q    But she doesn't write to you every time they
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1 figure something out for every allegation?

2       A    No.

3       Q    Okay.  You said that a termination would be

4 something that you would be -- that would require your

5 notification.

6       A    Correct.

7       Q    You'd be notified about the termination.

8       A    Yes.

9       Q    What about the assessment of a fine as

10 discipline to a retailer if DISH Network has that

11 practice?

12       A    I would be notified of that as well.

13       Q    Okay.  What can you tell me about that

14 process?  Is that similar to the termination process or

15 how -- how does the fine process work?

16       A    It is dissimilar in that we don't put

17 together a packet.  Obviously, there would be a

18 recommendation from Reji and/or Bruce on the fine.  That

19 would come to me for the approval if we're going to levy

20 a fine.

21       Q    Okay.  Would that require any -- would a fine

22 require anyone else's approval?

23       A    No.

24       Q    Okay.  And how would a fine be levied against

25 a retailer?
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1       A    I don't understand the question.

2       Q    I mean, how would a retailer pay a fine that

3 you approved?

4       A    We would -- this might not be the case in all

5 situations.  But in general, we would deduct it from the

6 payments that we would be -- from our bi-weekly payments

7 that I told you we make earlier.

8       Q    Okay.  And can you think of any other way

9 that that would happen?  Would the retailer ever be

10 asked to actually pay the money in a check form?

11       A    I don't understand the difference.

12       Q    I'm just asking the form that those payments

13 would take.  You said one was a deduction from their

14 bi-weekly payments.  What other form could a payment for

15 a fine take by a retailer?

16            MR. BOYLE:  Objection; mischaracterizes his

17 testimony.

18            THE WITNESS:  We could -- we certainly would

19 accept payment in the form of a check.

20       Q    (By Mr. Runkle)  Okay.  Can you recall any

21 instances where you -- scratch that.

22            Have you levied fines for bad acts that

23 retailers have committed other than telemarketing

24 violations?

25       A    Yes.
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1       Q    Okay.  Have you levied fines for fraud
2 allegations?
3       A    When you say "a fine," if someone created a
4 duplicate account, we would not fine them but we would
5 charge them back the incentives paid when they created
6 the duplicate account.  So that is different than a
7 fine, but they would not -- we would be taking back the
8 incentives we paid in a situation where they manipulated
9 account information.

10       Q    Okay.
11       A    I differentiate the two.  That's why I point
12 that out.
13       Q    I appreciate your explanation.  So that would
14 be something like a penalty as opposed to a fine?
15            MR. BOYLE:  Object to the form of the
16 question.
17       Q    (By Mr. Runkle)  Would the process for
18 instituting those two things -- one, a fine, and the
19 other the chargeback or however you want to call it --
20 would the process for levying those two things be the
21 same; the fine process that you just described?
22       A    No.
23       Q    Okay.  How would the chargeback process be
24 different?
25       A    I know specific incentives were paid on a
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1 particular customer.  If I find that there's
2 manipulation that's taken place to -- with that
3 customer, I would charge back those particular
4 incentives paid on that customer.  As an example, I paid
5 $380 in the form of incentives for this particular
6 customer.  We find that it was a duplicate account.  I
7 charge back $380.
8       Q    Okay.  And would the process for getting an
9 approval to levy that chargeback be the same as the

10 process for getting an approval for a fine?
11       A    Yeah.  Both require my approval.
12       Q    Okay.  So the process for a chargeback would
13 come from the fraud, then -- the audit team?
14       A    Yes.
15       Q    Okay.  Let's move on to our next exhibit.
16            (Exhibit Number 353 was marked for
17 identification.)
18       Q    (By Mr. Runkle)  Have you had a chance to
19 review this?
20       A    Yes.
21       Q    This is Government 353.  This is an e-mail
22 exchange between Mr. Van Emst and, in essence, Mike
23 Trimarco.  This is from January 2010.  It starts on
24 DISH5-00000368.
25            Do you recognize this e-mail exchange?
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1       A    I don't recognize it.
2       Q    Does reading it refresh your recollection as
3 to the topics that are discussed herein?
4       A    Yes.
5       Q    Okay.  So outside of the context of this
6 e-mail -- and this may have refreshed your recollection
7 about this.  What can you tell me about Mike Trimarco?
8 What do you know about Mike Trimarco?
9       A    I know that he was the principal for a

10 business by the name of Dish Pronto.
11       Q    Okay.
12       A    I remember that he had very high churn.
13       Q    Okay.
14       A    His customer retention index was very high.
15       Q    Do you know anything else about Mark Trimarco
16 personally?
17       A    That's very general.
18       Q    I don't know whether you had occasion to know
19 anything about him personally.  Do you know anything
20 about his other businesses other than his business as a
21 DISH Network retailer?
22            MR. BOYLE:  Objection; lack of foundation.
23            THE WITNESS:  No.
24       Q    (By Mr. Runkle)  Okay.  In this e-mail
25 exchange, it seems like you've sent a termination letter
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1 to Mr. Trimarco; is that accurate?

2       A    I infer that from the original start where

3 Bruce is referring him to -- I assume there's an

4 attachment here.

5       Q    Right.  I didn't get the attachment.

6       A    Okay.

7       Q    So do you recall terminating Dish Pronto?

8       A    Yes.

9       Q    This e-mail exchange appears to say that that

10 termination was due to churn.  Is that an accurate way

11 to characterize the termination?

12       A    Yes.

13       Q    Okay.  And when Mr. Trimarco, up here at the

14 top of page 2, is talking about -- he says, I think we

15 need to know what Dish's number is in order to see which

16 three-month period we were in violation of.  I think a

17 60-day window (sic) might work better for everyone --

18            MR. BOYLE:  No.

19            MR. RUNKLE:  No?

20            MR. BOYLE:  He said "windown," not window.

21            MR. RUNKLE:  "Windown."

22            MR. BOYLE:  It's a misspelling.  You said

23 "window," which it clearly is not.  My guess is it's to

24 wind down.

25            MR. RUNKLE:  I'm sorry.  Window, sic.
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1       Q    (By Mr. Runkle)  All right.  Is he talking
2 here about -- this is generally the concept of churn
3 that we were discussing earlier?
4       A    Yes.
5       Q    Okay.  He says quoting -- or you're talking
6 about a section here that says that a retailer could be
7 terminated for experiencing a churn equal to or greater
8 than 125 percent of the churn rate experienced by DISH
9 with respect to DISH Network subscribers generally

10 during any consecutive three-month period.  That's an
11 accurate statement of something that's in the retailer
12 agreement -- or was in his retailer agreement?
13       A    Yes.
14       Q    And so when he's saying, I think a 60 day
15 window, sic, would work much better for everyone, no,
16 what is he asking for, as you read this?  Could you
17 explain that to me?
18       A    Do you want me to infer?  I agree that I
19 think he's saying he would like to continue doing
20 business for 60 days during a wind-down period.
21       Q    You think he means wind down?
22       A    I think --
23            MR. BOYLE:  Answer the question.  He already
24 answered it.  And I don't know why you would think it
25 was extraordinary that anybody would think that was not
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1 wind down.
2            MR. RUNKLE:  I don't think it's extraordinary
3 at all.  I'm just trying to understand what he's saying.
4            MR. BOYLE:  Well, objection; lack of
5 foundation.  You're asking him to speculate on someone
6 else's state of mind.
7       Q    (By Mr. Runkle)  But you can answer.  Let me
8 know what you think he means.
9       A    I believe that he's saying that he would like

10 to -- and I'm speculating.  But we recognized the
11 automatic termination in his retailer agreement and shut
12 off his ability to enter orders, shut off the tool
13 access to him.  I believe he's asking if he can continue
14 to sell for 60 days.  This is all speculation.  I don't
15 know if I should be --
16            MR. BOYLE:  Don't speculate.
17            THE WITNESS:  I assume he has advertising or
18 something like that out in the marketplace, and he's
19 trying to wind down his operations as opposed to being
20 shut off immediately.
21       Q    (By Mr. Runkle)  Okay.  That's a very helpful
22 clarification because I thought he was asking for a
23 shorter evaluation period for churn rate.
24            MR. BOYLE:  I don't think so.
25       Q    (By Mr. Runkle)  Okay.  Be that as it may, do
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1 you know whether Dish Pronto was granted a 60-day

2 wind-down period?

3       A    Yes.

4       Q    Were they granted that?

5       A    No.

6       Q    Okay.  Let's talk a little bit more about the

7 last e-mail he writes to you.  "Blake, did you look at

8 how well the new activations were doing from June 2009

9 and on?  It is clear as day the efforts we have put in

10 and that the churn rate [sic] where it needs to be.  The

11 last time I was out there we demonstrated how the

12 measurement looked so far.  It would take time without

13 adding volume right away."

14            And he says something else in there.  And

15 then he says, "You are throwing away very good business

16 if someone would just take the time to look at DISCO

17 rate."  And "DISCO" means something else to me.  What

18 does "DISCO rate" mean to you?

19       A    I believe that that is short for disconnect.

20       Q    Okay.

21       A    And churn is measured by disconnects minus

22 restarts over your subscriber base.

23       Q    Okay.  So he's pleading with you and saying,

24 Don't turn me off, look at my disconnect rate, is what

25 he's doing here?
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1            MR. BOYLE:  Object to form of the question.
2       Q    (By Mr. Runkle)  You can answer.
3       A    I believe -- I assume that that's what he was
4 asking for.
5       Q    And to your knowledge, did DISH Network do
6 any business with Dish Pronto after this time, this
7 entity called Dish Pronto?
8       A    I'm unaware of us doing any business with
9 Dish Pronto after this time.

10       Q    Okay.  I want to ask you a more general
11 question about termination.  But if we want to talk
12 about it in the context of Dish Pronto, we can do so.
13            After a retailer is terminated through the
14 termination process we described earlier and through the
15 termination process reflected in this e-mail, does that
16 retailer continue to receive the monthly incentive
17 payments that we discussed earlier?
18       A    No.
19       Q    Okay.  And under what circumstances would an
20 ex-DISH retailer, if any -- under what circumstances, if
21 any, would a former DISH retailer continue to receive
22 monthly incentive payments after they ceased selling
23 DISH?
24            MR. BOYLE:  Object to the form of the
25 question.
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1            THE WITNESS:  I'm not aware of -- can you

2 rephrase the question?

3       Q    (By Mr. Runkle)  Okay.  What I'm trying to

4 get at is:  Is there a way, if a company is selling DISH

5 Network services, for them to cease selling DISH Network

6 services but then keep getting the incentive payments

7 for the subscribers they have already signed up?  Does

8 that happen?

9            MR. BOYLE:  I'm going to object to the form

10 of the question.

11            THE WITNESS:  I'm -- I am not aware of a

12 terminated retailer ever receiving monthly incentives

13 post-termination.  You phrased the question in such a

14 way that it --

15       Q    (By Mr. Runkle)  Well, I'm asking generally.

16 You already said that they didn't get it.  What I'm

17 asking about are other retailer --

18            MR. BOYLE:  Now I object for lack of

19 foundation.

20       Q    (By Mr. Runkle)  Can a retailer cease selling

21 DISH Network services in a manner that is not a

22 termination?

23       A    Say it one more time.

24       Q    Can a retailer unilaterally -- can a retailer

25 stop selling DISH Network services without being
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1 terminated by DISH Network?

2       A    Can a retailer stop selling DISH Network

3 services and continue to receive a monthly incentive?

4       Q    Yes.

5       A    Our monthly incentive calculation requires

6 they be continuously and actively marketing DISH Network

7 product and would require a minimum -- to receive their

8 monthly incentive, they need to continue and activate a

9 minimum of subscribers on a quarterly basis.

10       Q    Do you know what that minimum number is?

11       A    I don't recall.

12       Q    Okay.  Do you remember if it's in the

13 hundreds or thousands.

14       A    It would be less than that.

15       Q    Okay.

16       A    But I don't want to speculate.

17       Q    That's okay.

18            But that's the way the monthly incentive

19 works?

20       A    Yes.

21       Q    Next I want to ask you about the co-op

22 program, the co-op program we discussed where DISH

23 reimburses for advertisements.

24       A    Sure.

25       Q    What types of advertisements -- of retailer
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1 advertisements are reimbursed through the co-op program?

2       A    Approved advertising.

3       Q    Okay.

4       A    And what I mean by that is we have general

5 generic approved ads that we allow retailers to insert

6 their name and run those.  Those are preapproved.  A

7 retailer can create their own ad, but they need to

8 submit that to us to make sure that that meets all of

9 our -- has the proper disclosures, it meets our

10 requirements, and would -- and that would also be

11 eligible for co-op reimbursement.

12       Q    Okay.  Would any other types of marketing

13 other than the advertisements -- I'm sorry.  Are you

14 talking about print advertisements?

15       A    We allow more than print advertising in our

16 co-op program.

17       Q    Okay.  What other types of advertising do you

18 allow in your co-op program?

19       A    Television, radio, events.

20       Q    What are -- what's events advertising?

21       A    Fairs, home shows.  Those would be events.

22       Q    Right.  How would a DISH retailer advertise

23 at a fair?  Give me an example, if you know?

24       A    They have to pay to attend a -- you know,

25 like the California State Fair.  They could use co-op
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1 advertising funds to offset some of their costs to
2 attend the event.
3       Q    So do they have like a booth --
4       A    Yeah.
5       Q    -- with hay or something like that?  I'm
6 kidding.
7            MR. BOYLE:  The whole place could catch on
8 fire.
9       Q    (By Mr. Runkle)  They have a booth at the

10 state fair, essentially, is what you're talking about?
11       A    I don't know if I can commit to the hay.
12            MR. BOYLE:  But the funnel cakes for sure.
13            MR. RUNKLE:  But we're in Denver, so you've
14 got to have hay.
15       Q    (By Mr. Runkle)  All right.  So it would be
16 like a booth at the county fair or something like that?
17       A    Yes.
18       Q    Okay.  What else?  What other kinds of
19 advertising?
20       A    Banners, billboards.  There are a number of
21 other ones that I wouldn't be able to tell you about
22 that I can't remember off the top of my head.
23       Q    What about Internet advertising?
24       A    We do not have -- I do not believe we have
25 any co-op available for Internet advertising.
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1       Q    Okay.  Does the co-op program reimburse for
2 telemarketing activity?
3       A    I do not believe we allow co-op for
4 telemarketing activities.
5       Q    Was that true when you took your position in
6 2008?
7       A    I believe it to be the case when I took my
8 position in 2008.
9       Q    Okay.  I'm just making sure that I know what

10 you're saying.  You believe it to be the case that the
11 co-op program did not reimburse for telemarketing
12 activities --
13       A    Yes.
14       Q    -- when you took your position?
15       A    Yes.
16       Q    At any time since then are you aware of the
17 co-op program reimbursing retailers for telemarketing
18 activities?
19            MR. BOYLE:  Objection; asked and answered.
20            THE WITNESS:  I'm not aware.
21            MR. RUNKLE:  All right.  Let's move on.
22            (Exhibit  Number 354 was marked for
23 identification.)
24       Q    (By Mr. Runkle)  Have you had a chance to
25 review this?
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1            MR. BOYLE:  Hold on a second.  There's one
2 sentence in here that I think is privileged.
3            MR. RUNKLE:  Where is it?
4            MR. BOYLE:  It's on page 7721.
5            MR. RUNKLE:  Okay.
6            MR. BOYLE:  It talks about Lori Kalani.  It's
7 the sentence that says, "Lori actually visited ISat
8 [sic] yesterday."
9            MR. RUNKLE:  Dot, dot, dot.

10            MR. BOYLE:  Right.
11            MR. RUNKLE:  Okay.
12            MR. BOYLE:  So if you'll refrain from
13 questioning on that basis --
14            MR. RUNKLE:  Sure.
15       Q    (By Mr. Runkle)  So you've had a chance to
16 review this?
17       A    Yes.
18       Q    This is an e-mail chain between Mr. Van Emst,
19 Mr. Warner, Reji Musso, and a number of other people
20 earlier on in the chain from September 16th, 2008.  It's
21 Dish-00007719.
22            Mr. Van Emst, do you recall this e-mail
23 exchange?
24       A    I do not recall it.
25       Q    But in reading it, does that refresh your
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1 recollection as to some of the topics in there?
2       A    Yes.
3       Q    Okay.  And so is it fair to say that this is
4 a discussion about certain issues that a DISH OE
5 retailer was having with compliance issues?
6       A    Yes.
7       Q    Okay.  And that's the retailer we talked a
8 little bit about before lunch, I-Satellite; is that
9 correct?

10       A    Yes.
11       Q    Okay.  First I'd like you to turn to the
12 last page -- well, the second to last page which
13 actually has text on it.
14       A    (The witness complied.)
15       Q    The first e-mail here is an e-mail to you
16 from Bruce Peckham, who I believe you testified earlier
17 was the manager of the retailer care line team; is that
18 correct?
19       A    The general manager of retailer care line.
20       Q    Okay.  And what part of his responsibilities
21 would this e-mail have been related to?
22       A    He manages the dispute team as well.
23       Q    That's right.  You did say that.  I'm sorry.
24            So this would be the dispute over payments,
25 as part --
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1       A    Correct.
2       Q    -- of his responsibilities?
3       A    Yes.
4       Q    Okay.  In the next e-mail up here where you
5 write back and talking, you know, about some technical
6 details about this company, you say, "First is the Churn
7 for Isat [sic] by OE tool and by their full service TVRO
8 business."
9            And so was I-Sat -- and I understand that

10 they were -- your testimony was that they were
11 terminated, so I'm going to use the past tense.  Was
12 I-Sat -- at this time, did it fall both within the OE
13 channel and the TVRO channel?
14       A    I believe they did both.
15       Q    And how common is that for retailers?
16       A    Define "common."
17       Q    I'm just trying to understand the -- I'm
18 trying to understand the concept here.  I'm trying to
19 get my head around it because I don't quite get it.
20            All-Sat -- I'm sorry.  I-Sat -- there are the
21 colorful names again that fill my head.
22       A    Uh-huh.
23       Q    I-Sat was an OE retailer, and then they
24 had -- they also had a full-service TVRO business.
25 Would those two have been the same company or a
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1 different company in your --

2       A    They're one company.

3       Q    Okay.  But DISH saw them as two different

4 entities or -- I'm just seeing how DISH would treat a

5 company that had both -- I'm asking how DISH would treat

6 a company from the prospective of your department that

7 had both pieces.  Do you see what I mean?

8            MR. BOYLE:  Object to the form of the

9 question.

10            THE WITNESS:  I mean, I think one retailer

11 could do business with us multiple ways.

12       Q    (By Mr. Runkle)  Okay.  So when I-Sat was

13 terminated, were they -- was it just their OE business

14 that was terminated or was the entire relationship with

15 I-Sat, including their TVRO business, terminated?

16       A    They were terminated as a retailer.  That

17 would impact all -- any type of business they did with

18 us.

19       Q    Okay.  So the answer to my question is yes?

20       A    Yes.

21       Q    Okay.  And so when you say their OE tool

22 business churn is about 5 percent per moth and their

23 TVRO churn is about 1.5 to 2 percent per month, do you

24 know why there would be a difference between the two

25 types -- the two -- why would there be a difference
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1 between the churn rates of the two different types of
2 business?
3       A    The quality of the customer they would be
4 bringing to us in those two different types.
5 I-Satellite, I believe from their TVRO business, they
6 were primarily, I believe, a door-to-door company,
7 again, where they were a full-service retailer.
8       Q    Okay.
9       A    And then they had a call-center facility and

10 they also created orders through the OE tool, again,
11 through a different capacity where they weren't
12 facing -- where it wasn't a face-to-face sale.
13       Q    Okay.  So those two channels would bring
14 in -- could bring in a different type of customer?
15       A    Could.
16       Q    Okay.  And in this instance, reading this,
17 you think that that's probably was the case with I-Sat.
18       A    There certainly is a difference of quality
19 between the two.
20       Q    And so one question I want to ask you that's
21 more of a technical question outside this e-mail is --
22 my understanding is that a TVRO retailer still enters
23 orders into the R*Connect system.  Is that accurate?
24       A    That's correct.
25       Q    Okay.  What functionality does POET have that
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1 R*Connect does not have, if any?
2       A    Restate the question, please.
3       Q    Okay.  OE retailers enter orders through
4 POET.
5       A    Yes.
6       Q    TVRO retailers enter orders through
7 R*Connect?
8       A    Yes.
9       Q    What are the differences between the two, if

10 any; the systems?
11       A    There are two main differences.  Through
12 POET, they would be scheduling an installation --
13 because they are not an installing entity -- where they
14 would be scheduling resources to perform an
15 installation.  The second difference is that with
16 R*Connect, we would be providing a claim form number.
17 Because when the full-service retailer went out to the
18 customer's house and performed the installation, at that
19 point, they would need to get the customer to sign the
20 customer agreement.  Those are the two differences.
21       Q    That's the R*Connect system?
22       A    I explained both.
23       Q    I know.  The thing you just said about having
24 the customer sign the customer agreement --
25       A    The customer signs the customer agreement
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1 regardless.  However, because DNS -- because our own

2 DISH Network resources are handling the installation in

3 an OE retailer sale, DNS -- our own internal resources

4 would be collecting that customer agreement.

5       Q    Okay.

6       A    In a retailer situation, he's the only person

7 that's touching the customer.  He needs to be able to

8 get that customer to sign the customer agreement.

9       Q    That makes good sense.

10            Now, the next sentence after that says,

11 "Secondly, Isat [sic] came to us and asked that we go

12 beyond our standard 18 months to research receivers that

13 were disconnected within the first 180 days and were

14 returned to DISH Network and where they were also

15 charged back for the equipment."

16       A    We're --

17       Q    I'm sorry.  I'm still on the same e-mail.

18       A    Okay.

19       Q    I just want to ask you about the process of

20 where it says "go beyond our standard 18 months to

21 research receivers that were disconnected within the

22 first 180 days."  What does that mean to you?

23       A    We will research incentive disputes up to 18

24 months.  So what that means to me is they were asking us

25 to research items that fell outside of 18 months.
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1       Q    Okay.  In an attempt to -- why do you think
2 they would have asked you to do that?
3       A    Because they felt they were owed monies on
4 something that happened more than 18 months ago.
5       Q    And then you have a line in the next
6 paragraph that says, "Reji is compiling their TCPA
7 violations and I should have that tomorrow but it's been
8 ~70" -- approximately 70 -- "in the last couple months.
9 And that has the "approximate" symbol.  Do you recall

10 anything about I-Sat's TCPA violations that you were
11 talking about here?
12       A    The details of any -- please rephrase the
13 question.
14       Q    Do you recall the fact that they had TCPA
15 violations that your department knew about?
16            MR. BOYLE:  Object to the form of the
17 question.
18            THE WITNESS:  No.  I don't recall.
19       Q    (By Mr. Runkle)  Okay.  And then you say,
20 "Based on this information, I'd like to contact Isat
21 [sic] and communicate the following:  1)  We are
22 removing their access from the OE tool immediately
23 however, they can continue with their TVRO activations."
24 I think that's self-explanatory.  And then there's
25 something around return breakage.  And I'm assuming
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1 that's equipment related.  Is number 2 equipment
2 related?
3       A    Yes.
4       Q    Okay.  And number 3 says, "We can review
5 access to the OE tool but they need to change their
6 business model to allow us to reconsider anything."  And
7 in reading that today, what did you mean by that?
8       A    I would only be speculating as to what I
9 meant by that at that time.

10       Q    Do you think you meant they need to change
11 their business model to rectify the concerns you had up
12 there?
13       A    I mentioned earlier they had a number of TCPA
14 violations.  It sounds like we would need to -- they
15 would need to make changes before we --
16       Q    Right.
17       A    -- would be willing to make any -- allow
18 access.
19       Q    Right.  And do you also mean perhaps fix the
20 other issues up here that you're talking about, the
21 churn and that stuff?
22       A    Again, I'd be speculating.  But 5 percent
23 churn is not a sustainable retention model for us.
24       Q    Okay.  So then we'll go to next e-mail here,
25 which is from a few day later.  This is an e-mail to --
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1 from you to yourself and Mr. Stingley, who you testified

2 was the -- he was your supervisor at the time or he

3 was --

4       A    I believe he was the executive vice president

5 at that time.

6       Q    That's right.  He was the EVP at that time.

7 And Steve McElroy -- who is Mr. McElroy?

8       A    He was the vice president of sales.

9       Q    Okay.  And so you e-mailed them and then you

10 discussed -- it seems you discussed I-Sat and their TCPA

11 violations.  What I just want to point out -- and your

12 counsel can react to this however they want to.  At the

13 very bottom, you say, "DISH Network has requested

14 indemnification on 5 complaints and outside counsel is

15 very aware of I-Sat through the Deas complaint.  The

16 bulk of these alleged pre-recorded messages."

17            When you said that DISH Network has requested

18 indemnification on five complaints, is that something

19 your department would have requested?

20       A    No.

21       Q    Okay.  What department would have requested

22 something like that?

23            MR. BOYLE:  Objection.  I just don't want you

24 to -- quite frankly, if the answer -- I'll go ahead and

25 let him answer the question.
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1            Go ahead and answer the question if you know.

2            THE WITNESS:  I was going to say I don't know

3 specifically which --

4       Q    (By Mr. Runkle)  But it -- would it have been

5 your department or the sales department?

6       A    That would have requested the

7 indemnification?

8       Q    Yes.

9       A    No.

10       Q    Okay.  So you talk about a number of TCPA

11 violations here in this e-mail.  You write that to

12 Mr. Stingley, who was the EVP at the time.  Mr. Stingley

13 writes back to you says, "Proceed as you outline."  And

14 then five days pass  and we're now up to September 16th,

15 2008.  And Mr. Stingley writes back to you, "Blake,

16 where do we stand on I-Satellite?"  Is that a fair

17 characterization of this e-mail chain?

18       A    Yes.

19       Q    Okay.  So then you write back to him and

20 Mr. McElroy and you say, "We (Mike Mills, Reji Musso,

21 Bruce Wener [sic] and I) met on Friday to discuss this.

22 Mills asks that we look at the new 22 data which covers

23 (jan-jun) since and that we complete our dups analysis."

24 What is a dups analysis?

25       A    Duplicate accounts.
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1       Q    Okay.  And that's the practice you talked

2 about before?

3       A    Modifying an existing customer to make them

4 appear as new.

5       Q    Okay.  And then Mr. Stingley writes back to

6 you and says, "How many TCPA violations do we have on

7 I-Satellite?"  You write back and say, "80 + Allegations

8 which is the largest issue (I believe 84 on Friday).

9 These allegations are primarily harassing phone calls

10 where their autodialer calls multiple times."

11            Then Mr. Stingley writes back to you and

12 says, "Have these allegations been substantiated?"  You

13 write back and say, "The only thing that we can validate

14 is DNC violations where the customer was on the DNC list

15 longer than 31 days on the day of the call.  We have no

16 way to substantiate persistant [sic] or harassing calls

17 to customers.  These can turn into lawsuits and I

18 believe that we have one pending today."

19            So when you say, "The only thing that we can

20 validate is DNC violations where the customer was on the

21 DNC list longer than 31 days on the day of the call,

22 what do you mean by "validate"?

23       A    I believe that we can -- in that particular

24 situation, we can identify that that actually occurred.

25 If we get frequent -- and I'm referencing that.  Down
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1 below, I talk about frequent and persistent or

2 persistent and harassing calls, which I don't believe we

3 had -- we have -- I think we were given raw details.

4 But I think it was far difficult to -- more difficult to

5 validate that and tie that to I-Satellite.

6       Q    Okay.  Was it more difficult -- you actually

7 say, "We have no way to substantiate that."  Do you mean

8 that it was difficult or that you had no way to do it?

9       A    I can't recall.

10            MR. BOYLE:  Objection; the document speaks

11 for itself.

12       Q    (By Mr. Runkle)  Okay.  At any time since

13 September 16th, 2008, has your department endeavored to

14 substantiate persistent or harassing call complaints

15 coming from consumers?

16            MR. BOYLE:  Could you read that back, please?

17            (The reporter read page 158, line 12 through

18 line 15.)

19            MR. BOYLE:  By any person in his department?

20            MR. RUNKLE:  Yes.  He just said they had no

21 way of doing it.

22            MR. BOYLE:  No.  I think he was talking about

23 with respect to this particular e-mail, and then you

24 tried to say something about the whole department.

25            MR. RUNKLE:  No, no.  I asked him if there --
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1 I'm asking if -- I asked him if the department had a way

2 of substantiating persistent or harassing calls to

3 consumers.  He said, "We have no way of doing that."

4            THE WITNESS:  I'm not -- we would need to

5 check with Reji or someone on the team.  I'm removed

6 from that.

7       Q    (By Mr. Runkle)  Okay.  You're not familiar

8 with that process?

9       A    I'm not.

10       Q    Okay.  Let's go -- let's move up the chain.

11 Mr. Stingley writes back to you and says, "Let me get

12 this straight," and he talks about a number of what

13 we've been calling bad acts, I believe.  He says, "Why

14 are we waiting to cut them off of the tool and hold

15 money for chargebacks?"  And then you write back in a

16 few minutes -- in 13 minutes.  And you say, "Agree on

17 the churn but wanted to get the most recent calculation

18 to validate."  Then you talk about a number of other

19 details about their business.

20            And then at the end, you say, "Please

21 remember that cutting them off of OE tool is a

22 death sentence, thier [sic] owned and installed business

23 won't be able to cover chargebacks from the EO tool.  I

24 have no issue with proceeding immediately but wanted to

25 make sure that we looked at everything since they are a
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1 large retailer."

2            So when you say, "I have no issue with

3 proceeding immediately but wanted to make sure that we

4 looked at everything since they are a large retailer,"

5 what did you mean by that?

6            MR. BOYLE:  Objection; the document speaks

7 for itself.

8            THE WITNESS:  I am informing my manager, who

9 is the EVP of the group, just to make sure he's

10 understanding -- this whole document is making sure he's

11 understanding the actions we're taking here.

12       Q    (By Mr. Runkle)  Okay.  Are you telling him

13 that you don't want to cut them off the tool and hold

14 money for chargebacks like he's recommending here in the

15 prior e-mail?

16       A    I don't -- no.

17       Q    Okay.  Let's turn back to the third page when

18 Mr. Stingley told you to proceed as you outlined.  And

19 what you outlined was to remove access to their OE tool.

20 Did you remove access to their OE tool in September --

21 on September 11th, 2008, when Mr. Stingley told you to

22 proceed as you outlined?

23            MR. BOYLE:  Object to the form of the

24 question.

25            THE WITNESS:  I cannot recall.
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1       Q    (By Mr. Runkle)  Okay.  Did you remove access
2 to the OE tool after September 16th after this exchange
3 here; do you recall?
4       A    I cannot recall.
5       Q    Okay.
6       A    I am aware that we terminated them.  I cannot
7 recall what happened in this time -- specific time
8 frame.
9       Q    Okay.  But your boss said here, Why are we

10 waiting to cut them off?  And you don't recall what
11 happened in this specific time frame?
12       A    I think your question was:  Did we remove
13 them from the OE tool on September 16th.
14       Q    Right.
15       A    I do not -- I don't recall whether it was --
16 I do not recall.
17       Q    Okay.  Let's move on.
18            (Exhibit Number 355 was marked for
19 identification.)
20       Q    (By Mr. Runkle)  Have you had a chance to
21 review this?
22       A    Yes.
23       Q    Okay.  So this is -- this doesn't have a
24 Bates number on it.  It must be one of the -- there's
25 some of the DISH5 series that didn't get Bates numbers
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1 burned on the TIFs.  Trust me that this is -- this has a

2 Bates number in our case.

3            And this is an e-mail exchange from Debi at

4 I-Satellite -- or issattv.com -- Mr. Van Emst, Bruce

5 Werner, Ms. Musso, Ms. Snyder, and Elizabeth Bolivar at

6 DISH Network.  This happened -- this e-mail -- the last

7 e-mail in the chain is on September 30th, 2008.

8            Are you familiar with this e-mail exchange,

9 Mr. Van Emst?

10       A    I'm not familiar with it.

11       Q    Okay.  But does reading it refresh your

12 recollection --

13       A    Yes.

14       Q    -- as to some of the topics in here?

15       A    Yes.

16       Q    Okay.  So it seems to me like if you start at

17 the back of this e-mail chain, there's an e-mail from

18 you on September 28th to Jason Borup asking for a number

19 of -- asking for a number of -- I don't know how I'd put

20 it -- asking for a number of things from I-Satellite --

21 making a number of requests to I-Satellite.  Is that an

22 accurate way to state this e-mail?

23       A    Yes.

24       Q    So then we're going to skip right up to the

25 end of the e-mail chain --
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1       A    The very end?
2       Q    Yes -- which is September 30th.  This is the
3 e-mail that Debi sent you.  And she says, "Hello All."
4 And she sent this to you and the other people I noted.
5 She says, "Attached is the updated TCPA violation list.
6 We've added the affiliates (including the affiliates
7 terminated) responsible for the violations.  We
8 apologize for all the confusion.  We will have all TCPA
9 violations eliminated within 45 days.  I-Satellite will

10 be the lead generator for all our call centers therefore
11 we will have direct control of all of our offices."
12            When she says, "I-Satellite will be the lead
13 generator for all our call centers," what does that mean
14 to you?
15       A    I would be speculating that they would be
16 lead -- they would be bringing customers that they would
17 be selling as opposed to someone else generating leads
18 for them that they would be selling for their call
19 centers.
20       Q    Okay.  So who else would generate leads for
21 I-Satellite?
22            MR. BOYLE:  Objection; lack of foundation.
23            THE WITNESS:  I do not know.
24       Q    (By Mr. Runkle)  Okay.  So what I'm showing
25 you here is our next exhibit.  And it's going to be
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1 Government 356.  This is the attachment to this e-mail.
2 That's the first time that happened.  I was flawless up
3 to right then with my equipment.
4            MR. BOYLE:  Right at the end, drove off the
5 tracks.
6            THE WITNESS:  I think you had something on
7 the screen.  Is that what you were going to --
8            MR. RUNKLE:  Yeah.  I apologize.  The
9 computer wanted to go to standby for reasons unknown.

10       Q    (By Mr. Runkle)  All right.  This is the
11 attachment to this e-mail.  If you see, it says,
12 "Attached TCPA.DISH.09.16.08.V2.XLS."
13       A    Uh-huh.
14       Q    This is Government 356, which is
15 DISH5-0000000346.  It's an Excel spreadsheet,
16 TCPA.DISH.09.16.08.V2.XLS.
17            Mr. Van Emst, do you recall this spreadsheet?
18       A    No.
19       Q    Okay.  This e-mail indicates that you got
20 this spreadsheet, though.  Looking at it, do you recall
21 ever -- does it refresh your recollection as to whether
22 you've ever seen it?
23       A    I don't recall the spreadsheet.
24       Q    Okay.
25       A    You're right.  I did receive it.
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1       Q    Do you generally look at the attachments to
2 e-mails that you received?
3       A    Yes.
4            MR. BOYLE:  Object to the form of the
5 question.
6       Q    Okay.  So I'll zoom in on this a little bit.
7       A    I can see it.
8       Q    You can see it?
9       A    Yes.

10       Q    Okay.  I'll scroll down to let you see it.
11 This is the sheet called TCPA.  There's 86 lines of
12 violations on the spreadsheet.
13       A    Is that what those are?
14       Q    There's 86 entries.  There's 86 lines here.
15 And on this e-mail, it says, "Attached is the updated
16 TCPA violation list."
17       A    Okay.
18       Q    So as you read this e-mail today, is this
19 retailer sending you a list and saying --
20            MR. BOYLE:  Did you say who created this?
21            MR. RUNKLE:  The author is "Serena.Synder."
22       Q    (By Mr. Runkle)  But, Mr. Van Emst, as you
23 sit here today -- this is an e-mail saying, "Attached is
24 the updated TCPA list," from a retailer.  It appears to
25 have 86 entries on a list that says "TCPA violations."
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1 Is that a fair assessment?
2       A    Yes.
3       Q    Okay.  So do you recall becoming aware on
4 September 30th that I-Satellite had told you about 86
5 TCPA violations that had been committed?
6       A    No.
7       Q    Okay.  Did you personally -- in your role as
8 VP of Retail Services, did you create any policies about
9 what would happen if a retailer admitted to TCPA

10 violations to you?
11            MR. BOYLE:  Object to the form of the
12 question.
13            THE WITNESS:  I don't -- did I personally?
14 Please rephrase the question.
15       Q    (By Mr. Runkle)  If a retailer walked into
16 your office and said, I just committed 85 TCPA
17 violations, what would you do?
18            MR. BOYLE:  Object to the form of the
19 question.
20            THE WITNESS:  That's an area -- I'd ask Reji
21 and Bruce to open up an investigation into the matter.
22       Q    (By Mr. Runkle)  This is September 30th,
23 2008.  It appears from this e-mail chain that you
24 haven't turned off the OE tool.  Is that a fair
25 assessment from this?

Page 167

1            MR. BOYLE:  Objection; mischaracterizes the

2 document.

3            THE WITNESS:  I don't see that being -- it

4 does not state that in the document.  You just showed me

5 a subsequent document, which I believe was dated

6 September 16th.

7       Q    (By Mr. Runkle)  That was a prior document.

8       A    It was a prior document.

9       Q    That's correct.

10       A    And it's difficult for me to tell between

11 that and this document if the actual -- if the access to

12 the OE tool shut off or not.

13       Q    Okay.  Let's move on the next document.

14            (Exhibit  Number  357 was marked for

15 identification.)

16       Q    (By Mr. Runkle)  Have you had a chance to

17 review this document?

18       A    Yes, I have.

19       Q    Okay.  This is Government  357.  This is an

20 e-mail exchange between Jason Borup and Mr. Van Emst

21 from October 3rd, 2008.  Again, this is one of the

22 documents that didn't get a Bates number burned onto the

23 TIF image, but it is -- it does have Bates number in our

24 case.

25            Mr. Van Emst, do you recall this e-mail
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1 exchange?

2       A    I do not.

3       Q    Okay.  It appears here that Mr. Borup is

4 talking -- that you are talking about an amendment of

5 some kind.  Does reading this refresh your recollection

6 as to what kind of amendment you're talking about here?

7       A    I'm not aware of the details of an amendment.

8       Q    Did your department have a practice of

9 creating amendments to the retailer agreement to address

10 issues with retailers?

11       A    There's not a general practice to create

12 amendments to address issues.

13       Q    Okay.  Could you be discussing here an

14 amendment created to address the issues of I-Satellite

15 that we've been discussing?

16       A    Yes.

17       Q    Okay.  When you say, "We have executive

18 review of the amendment on our side tonight," what is

19 "executive review," just for my information?

20       A    That would have probably been reviewed by a

21 VP and above.  I cannot recall if that was Tom Stingley

22 or Steve McElroy.  But that would have been a review by

23 either one or more multiple VPs or above.

24       Q    Okay.  So you would be part of the executive

25 review?
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1       A    Yes.

2            MR. BOYLE:  You don't want to ask him about

3 terminating the log-ons?

4            THE WITNESS:  I was just going to say I saw

5 that in here in the last sentence.

6            MR. BOYLE:  I'm shocked.

7       Q    (By Mr. Runkle)  Did I miss something?

8       A    The last sentence says, "The I expect that we

9 can turn on your log ons quickly."  My assumption there

10 would be --

11       Q    I'm sorry.  I completely missed that.  I

12 thought that was in the next document.

13       A    POET access had been shut off at some point.

14       Q    Okay.  So it says, "If everyone is in

15 agreement and this is executed tomorrow morning, then I

16 expect that we can turn on your log-ons quickly."

17       A    Right.

18       Q    Okay.  So was there -- from reading this

19 e-mail, it appears that their execution of the agreement

20 resulted in their -- would result in their log-ons being

21 restored.  Is that a fair assessment?

22       A    Yes.

23       Q    Okay.

24            MR. BOYLE:  It would also, obviously, imply

25 that their log-ons were turned off at some point --
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1            MR. RUNKLE:  Yeah.
2            MR. BOYLE:  -- which you seem to have left
3 out of your analysis.
4            (Exhibit Number 358 was marked for
5 identification.)
6       Q    (By Mr. Runkle)  Have you had a chance to
7 review this?
8       A    Yes.
9       Q    Okay.  So this is an e-mail exchange between

10 Jason Borup and Mr. Van Emst in October of 2008.  This
11 i s Government 358.  This also doesn't have a Bates
12 number on the TIF image.
13            Mr. Van Emst, do you recall this e-mail
14 exchange?
15       A    No.
16       Q    Does reading it refresh your recollection as
17 to some of the topics contained therein?
18       A    Yes.
19       Q    So it appears here that there's -- there was
20 an agreement that was signed that required I-Satellite
21 to pay $21,250 for TCPA violations.  Is that a fair
22 assessment of what happened?
23       A    Yes, based on what I'm reading.
24       Q    Okay.  And so do you know if I-Satellite ever
25 paid that fine?
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1       A    I do not recall.
2       Q    Okay.  In your department, when you would
3 levy fines or chargebacks for TCPA violations, do you
4 know what would happen to that money?
5       A    I do not.
6       Q    Okay.  Did your -- did you ever suggest that
7 it should be distributed to the people who had made
8 telemarketing complaints against that entity?
9       A    I did not suggest that.

10       Q    Okay.  And when Mr. Borup says, "Ok...thank
11 you!!  I can pay it with credit card.  I can pay it at
12 any time."  It seems like you may be talking past him,
13 and I'm just trying to understand what the exchange is
14 here.
15            You're saying, "I assume that this amount
16 should be subtracted from the balance of the $219,000"
17 and he asks whether he can pay with a credit card.  Is
18 there anything I'm missing about that or is he just
19 talking past you?
20            MR. BOYLE:  Objection; lack of foundation.
21            THE WITNESS:  I don't -- yeah.  There's not
22 enough in this to understand if we had made him pay the
23 21,000 or -- there's not enough information in this
24 e-mail for me to able be to comment on that.
25       Q    (By Mr. Runkle)  Okay.  But you don't
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1 remember him -- you don't remember, like, taking a call

2 where you got his credit card number?

3       A    I don't remember that kind of call.

4       Q    Okay.  All right.  Do you know when their

5 log-ons were restored?

6       A    I do now.

7       Q    Okay.  So let's move on.

8            (Exhibit  Number  359 was marked for

9 identification.)

10       Q    (By Mr. Runkle)  Okay.  Have you had a chance

11 to read this document?

12       A    Yes, I have.

13       Q    This is an e-mail from Ms. Musso in September

14 of 2009 to Mr. Van Emst, Brian Neylon, Mr. Werner,

15 Mr. Calbert, Mike Mills, and Vendor Inquiries.  The

16 subject is "TCPA."

17            Ms. Musso writes to you, "I think there may

18 be a correlation to the termination of RPM and LA

19 Activations with respect to our TCPA complaints.  While

20 they were down last month from July (196) to August (49)

21 through 8/26, we have only had 1 issue reported to us in

22 the last 8 days.  We also confirmed that everything was

23 working right on the CSC side!  We are making an

24 impact!!!!"

25            Okay.  Do you recall receiving this e-mail
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1 from Ms. Musso?
2       A    I do not.
3       Q    Okay.  And when Ms. Musso -- when you read
4 it, do you recall the situation described in here?
5       A    I --
6       Q    It makes sense to you?
7       A    I understand the e-mail.
8       Q    Okay.  So when she refers to the termination
9 of RPM and LA Activations, are those two different DISH

10 dealers?
11       A    Yes.
12       Q    Okay.  Do you recall the circumstances
13 surrounding those terminations?
14       A    I remember that we terminated both retailers.
15 I can't remember all the details of the terminations.
16       Q    Do you remember why those dealers were
17 terminated?
18       A    No.
19       Q    Okay.  Do you believe that terminating
20 dealers that commit TCPA violations is an effective way
21 to make an impact, as Reji Musso is saying, on the
22 number of TCPA complaints received by DISH Network?
23            MR. BOYLE:  I object to the characterization
24 of the document.
25            THE WITNESS:  Could you rephrase the
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1 question, please?

2       Q    (By Mr. Runkle)  Okay.  Do you believe that

3 terminating DISH dealers who commit TCPA violations will

4 lead to a reduction of the number of TCPA complaints

5 received by DISH Network?

6            MR. BOYLE:  Object to the form of the

7 question.

8            THE WITNESS:  Please start off again.  Do I

9 believe that what?

10       Q    (By Mr. Runkle)  Ms. Musso seems to be saying

11 here, We terminated two dealers and our TCPA complaints

12 are down.  In your experience as vice president of this

13 department, is that an accurate experience?  Does that

14 reflect reality?  If you terminate a dealer who is

15 committing TCPA violations, does that reduce the number

16 of TCPA complaints coming into DISH Network.

17       A    If we terminate a retailer --

18            MR. BOYLE:  Object to the form of the

19 question.

20            THE WITNESS:  I was going to say if we

21 terminate a retailer that has participated in TCPA --

22 has TCPA complaints, you would have to have fewer TCPA

23 complaints post-termination, right?  I guess I still

24 have a hard time understanding what you're asking me.

25 Do I believe that terminating a retailer reduces --
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1       Q    (By Mr. Runkle)  If you terminate a retailer

2 that you know is committing TCPA violations, does that

3 reduce the number of TCPA complaints that come into DISH

4 Network?

5            MR. BOYLE:  Object to the form of the

6 question.

7            THE WITNESS:  I think you need to -- can you

8 ask the question a different way?  I don't think that's

9 what Reji is --

10       Q    (By Mr. Runkle)  I'm asking about your

11 practice.  You're responsible for this department.

12       A    Uh-huh.

13       Q    You make termination decisions; is that

14 correct?

15       A    Yes.

16       Q    So when you have made -- did you make the RPM

17 and LA Activations termination decisions?

18       A    I would have been involved in the

19 terminations of those retailers.

20       Q    Okay.  Did those retailers have TCPA

21 complaints against them, to your knowledge?

22       A    I'm not aware of whether they did or did not.

23       Q    Have you ever terminated a retailer that you

24 know had TCPA complaints against it?

25       A    Yes.
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1       Q    Okay.  Which retailer?

2       A    I cannot recall which one, but I know we've

3 terminated retailers based on TCPA --

4       Q    Okay.  And after you terminated those

5 retailers, did the number of TCPA complaints coming into

6 DISH Network go down?

7       A    That would be speculation.  I don't know

8 whether they went up or down.

9       Q    Okay.  Did you check to see whether it had an

10 impact on those violations coming in?  When you

11 terminated the dealers you just talked about that you --

12 you know you terminated some dealers and you can't

13 remember their names, but you terminated some dealers

14 for TCPA violations.  After you terminated those

15 dealers, did you check with the people in your

16 department whom you supervise -- so that would be

17 Ms. Musso's team.

18       A    Uh-huh.

19       Q    -- did you check with them to see if TCPA

20 complaints were going down?

21       A    No.

22       Q    Do you know why you didn't do that?

23       A    No.

24            (Exhibit  Number  360 was marked for

25 identification.)
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Page 177

1       Q    (By Mr. Runkle)  Okay.  Are you familiar with

2 this document?

3       A    Yes.

4       Q    Okay.  This is an affidavit, Mr. Van Emst --

5 the affidavit of Mr. Van Emst in the case of Philip J.

6 Charvat versus EchoStar Satellite, Southern District of

7 Ohio, Case Number 07CV01000.  This was filed on December

8 19th, 2008.  It's Document Number 33, Attachment 1.

9            Do you recall this document?

10       A    Yes.

11       Q    What is this document?

12       A    This was an affidavit that I signed, as I

13 recall, as it related to -- I don't remember all the

14 details of the case.  But I do recall the document.

15       Q    Okay.  Did you draft this document?

16       A    I did not draft this document, no.

17       Q    Okay.  Did you read this document before you

18 signed it?

19       A    Yes, I did.

20       Q    Okay.  And did you -- why did you sign it

21 after you read it?

22       A    Because I agreed to the --

23            MR. BOYLE:  Objection.

24       Q    (By Mr. Runkle)  Did you agree with this

25 document when you read it?  Did you agree with the facts

Page 178

1 in it?

2       A    Yes.

3       Q    Okay.  So let's go to paragraph 6 on page 2.

4       A    Okay.

5       Q    It says, "EchoStar does not, and cannot,

6 control the manner and means in which the Retailers

7 market and sell DISH Network brand systems and

8 packages."  Was that true when you assumed your position

9 in early 2008.

10       A    Yes.

11       Q    How did you come to know that information?

12       A    How did I --

13       Q    What's the basis of that knowledge?  You told

14 the Court that EchoStar does not and cannot control the

15 manner and means in which the retailers market and sell

16 DISH Network brand systems and packages.

17       A    Our visibility to the sale is very limited.

18 We have visibility when an activation takes place.  But

19 I don't have the visibility of the sale.

20       Q    What I'm asking about is controlling the

21 manner and means in which the retailers -- among other

22 things.  I'm asking about the statement that says,

23 "EchoStar does not, and cannot, control the manner and

24 means in which the Retailers market and sell DISH

25 Network brand systems and packages."  You just talked

Page 179

1 about activations.

2            MR. BOYLE:  No, no.  He didn't just talk

3 about activations.  He said he cannot see the sale.

4            MR. RUNKLE:  That's right.

5            MR. BOYLE:  Right.  So that's not

6 activations.

7            MR. RUNKLE:  He talked about -- let me finish

8 my question.

9            MR. BOYLE:  No, because it's

10 mischaracterizing what he said.

11            MR. RUNKLE:  It's not mischaracterizing what

12 he said.

13            MR. BOYLE:  Yes, it is.

14       Q    (By Mr. Runkle)  You just talked about

15 activations, which is part of the sale process.  Can you

16 tell me about how you formed the basis of knowledge that

17 you cannot control the manner and means in which the

18 retailers market DISH Network brand systems and

19 packages?

20            MR. BOYLE:  Objection; asked and answered.

21 It's specifically what he answered.

22       Q    (By Mr. Runkle)  So the only way you form the

23 basis of this knowledge is that you don't see the sale?

24            MR. BOYLE:  No.

25            THE WITNESS:  Market or sale.  We see when an

Page 180

1 activation takes place.  That's where we get -- that's

2 our visibility.

3       Q    (By Mr. Runkle)  Okay.  "The details of when,

4 how, and by whom the actual marketing and sales are to

5 be performed are left to the retailers."  Has that been

6 true for the entire time that you've been a VP at DISH

7 Network?

8       A    Yes.

9       Q    Okay.  I'm trying to square this with the

10 discussion we just had about I-Satellite where you asked

11 I-Satellite for a bunch of different changes in their

12 business and then cut off their log-ons.  Did that

13 control the manner or means in which they marketed and

14 sold DISH Network brand systems and packages?

15            MR. BOYLE:  Objection; mischaracterizes the

16 documents regarding I-Satellite.

17            THE WITNESS:  I don't understand the

18 question.

19       Q    (By Mr. Runkle)  Okay.  When you cut off

20 I-Satellite's log-ons and then entered into a new

21 agreement, did that control the manner and means in

22 which they marketed and sold DISH Network brand systems

23 and packages?

24            MR. BOYLE:  Objection.

25            THE WITNESS:  Was there -- I'm not familiar

Van Emst, Blake Daniel Pages 177 - 180
006244

TX 102-006655

JA007393

Docket 81704   Document 2021-09023



Page 181

1 with the amendment you just referenced with I-Satellite,

2 I don't know -- it would be hard for me to speculate as

3 to that outline in the amendment.

4       Q    (By Mr. Runkle)  Okay.  But when I-Satellite

5 wrote to you and said, Here's our 86 TCPA violations and

6 we're going to stop lead generation by affiliates and

7 our TCPA complaints are going to stop within 45 days,

8 did DISH Network have a role in bringing that about?

9            MR. BOYLE:  I object.  This is an absolutely

10 outrageous line of questioning.  That has nothing to do

11 with what's in this affidavit, and you know it.  And

12 you're mischaracterizing what that document says because

13 you specifically acknowledge that it was I-Satellite

14 that proposed to make those changes, which is exactly

15 what he's talking about in that affidavit.

16            THE WITNESS:  Again, like I said, I don't

17 understand the line --

18       Q    (By Mr. Runkle)  You don't understand --

19       A    Ask the question one more time.  I'm sorry.

20       Q    Okay.  We just talked about a situation where

21 you requested a lot of information from I-Satellite.

22 Let's go back to that document.

23       A    Okay.

24       Q    No, no.  It's the next one.  It's the one

25 with the attachment.

Page 182

1            MR. BOYLE:  It's Exhibit 355.
2            MR. RUNKLE:  Thank you.
3       Q    (By Mr. Runkle)  Okay.  I would like to go to
4 the next to last page where you are writing.  And you
5 say, "Jason, I think that we are still waiting on some
6 detailed information on these items.  These were my
7 notes."  In numbers 4, 5, and 6, you ask for controls.
8 You say, "4)  Controls:  Documents concrete strategies
9 ISAT [sic] will implement to stop complaints.  5)

10 Controls:  Documents concrete strategies ISAT [sic] will
11 implement to manage affiliate relationships in place and
12 those anticipated.  6)  Controls:  Documents concrete
13 strategies ISAT [sic] will implement to better manage
14 D@D business."
15            So am I wrong, or is this asking you -- for
16 I-Satellite to implement concrete strategies in these
17 three?
18            MR. BOYLE:  That's just an outrageous
19 mischaracterization of the document.  Why are you doing
20 this?
21            MR. RUNKLE:  Can you let the witness answer
22 the question?
23            MR. BOYLE:  I don't want to -- I want to at
24 least be on the record before he answers the question
25 that you are mischaracterizing specifically the import

Page 183

1 of this document.  It couldn't be more obvious.
2            So go ahead and answer the question.
3            MR. RUNKLE:  Well, if I'm mischaracterizing
4 it, the witness can explain it.  You put what you wanted
5 to put on the record.
6       Q    (By Mr. Runkle)  Please explain what you
7 meant if you weren't asking for them to document
8 concrete strategies that they will implement.
9            MR. BOYLE:  Well, now, that's a different

10 question.  That's a completely different question.  As
11 long as --
12            MR. RUNKLE:  I'm asking him what he was
13 asking for.
14       Q    (By Mr. Runkle)  What were you asking them to
15 do?
16       A    Identify the control -- it's -- document the
17 concrete strategies that I-Sat will implement --
18            MR. BOYLE:  That's exactly --
19            THE WITNESS:  I mean, I was asking for their
20 controls of the business.
21       Q    (By Mr. Runkle)  Okay.  Were you asking them
22 to implement those strategies?
23            MR. BOYLE:  I'm sorry.  Could I hear that
24 back?
25            THE WITNESS:  Was I asking --

Page 184

1            MR. BOYLE:  Hang on.
2            (The reporter read page 182, line 21 through
3 line 22.)
4            MR. BOYLE:  Objection; again, it
5 mischaracterizes the e-mail.
6            MR. RUNKLE:  I'm not mischaracterizing the
7 e-mail.  I'm asking him a question.
8       Q    (By Mr. Runkle)  Were you asking them to
9 implement strategies.  Is the answer yes or no?

10            MR. BOYLE:  Again, I object.  It completely
11 mischaracterizes the document.  He says he doesn't
12 remember the situation.  You asked him to talk about the
13 contents of the document.  So, now, if you're asking him
14 a question, it can only be about the contents of the
15 document, and I believe you are mischaracterizing the
16 contents of this document.
17            THE WITNESS:  One last time with the
18 question, please.
19       Q    (By Mr. Runkle)  The question is -- I'll
20 rephrase it to try to be more clear.
21       A    Okay.
22       Q    When you asked I-Sat -- what this e-mail
23 indicates to me is that you asked I-Sat to document
24 concrete strategies that they would implement in the
25 future.  Is that fair?
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1       A    Yes.

2       Q    Okay.  So how does that square with the idea

3 that DISH Network cannot control -- and it may not

4 square with it, but I'm asking for an explanation.

5            MR. BOYLE:  No.  It does square with it.

6            MR. RUNKLE:  Okay.

7            MR. BOYLE:  It clearly does square with it,

8 so don't imply that it doesn't.  There is a big

9 difference here, and I think you're purposely

10 manipulating these documents where you ask him about a

11 situation where he doesn't remember it.  You ask him to

12 go over the document and then you say -- then you act as

13 if he has a specific recollection of what occurred in

14 the document when he testified he didn't.

15            MR. RUNKLE:  Okay.

16            MR. BOYLE:  I think completely unfair.

17            MR. RUNKLE:  I disagree.

18            THE WITNESS:  I'm sorry.

19       Q    (By Mr. Runkle)  So the process -- did the

20 process of asking -- of communicating with I-Sat,

21 changing their log-ons, did that result in any changes

22 to I-Sat's behavior that you can recall?

23       A    I cannot recall.

24       Q    Okay.  Are there any other times that you or

25 anyone else in your department that you're aware of

Page 186

1 asked a retailer to change their method of marketing
2 DISH Network products or services?
3            MR. BOYLE:  Any other times?
4            MR. RUNKLE:  Any times.
5            MR. BOYLE:  Well --
6            MR. RUNKLE:  Any times.
7            MR. BOYLE:  There you go.  Thank you.
8            THE WITNESS:  One more time, please.
9       Q    (By Mr. Runkle)  Are there any times that

10 you -- that you or anyone else in your department --
11 asked a retailer to change the method that they use to
12 market DISH Networks products or services?
13            MR. BOYLE:  Objection; lack of foundation.
14            THE WITNESS:  I'm not aware of -- changed
15 their marketing method?  Is that what you're asking me.
16       Q    (By Mr. Runkle)  Change anything about their
17 manner and means of their marketing?
18            MR. BOYLE:  Again, I object to the form of
19 that question.  I think it's ridiculously broad.
20            THE WITNESS:  I mean, the answer would be if
21 we find advertising that doesn't have the proper
22 disclosures and things like that and we ask our
23 retailers to change their method of advertising, we
24 identify those situations.
25       Q    (By Mr. Runkle)  Okay.  Are you aware of a

Page 187

1 practice or process where someone in your department
2 would cause to be sent a request for a retailer to stop
3 marketing to a specific consumer phone number?
4            MR. BOYLE:  Object to the form of the
5 question.
6            THE WITNESS:  I'm not aware of -- I'm sorry.
7 Rephrase the question.
8       Q    (By Mr. Runkle)  Are you aware of a process
9 or practice of yourself or anyone else in your

10 department to cause to be sent a notice to retailers to
11 stop marketing to a particular consumer phone number?
12            MR. BOYLE:  Object to the form of question;
13 mischaracterizes the previous testimony at depositions
14 that at least I've attended.
15            THE WITNESS:  I'm not aware.
16            MR. RUNKLE:  Okay.  Joe, how does that
17 mischaracterize the testimony of previous depositions?
18            MR. BOYLE:  Because it says, Don't call them.
19 It doesn't say, Don't make a marketing call.  It just
20 says, Don't call them.
21       Q    (By Mr. Runkle)  Okay.  Are you aware of a
22 process or practice in your department -- by you or
23 anyone else in your department, that is -- to cause to
24 be sent a notice to any retailer directing them to cease
25 calling a specific consumer phone number?

Page 188

1            MR. BOYLE:  If you're aware of it.

2            THE WITNESS:  I'm not aware.

3       Q    (By Mr. Runkle)  You're not aware of that

4 practice?

5       A    No.

6       Q    Okay.  I have just a couple more documents.

7            (Exhibit  Number  361 was marked for

8 identification.)

9            MR. BOYLE:  This one, was it previously or

10 not --

11            MR. RUNKLE:  You know, I can't remember.

12            MR. BOYLE:  Okay.  I just was wondering.  I

13 wasn't going to read it again.

14            MR. RUNKLE:  I think it may have been a

15 different version.

16            MR. BOYLE:  Okay.

17       Q    (By Mr. Runkle)  Have you had a chance to

18 review this?

19       A    Yes.

20       Q    This is an e-mail chain from Ms. Metzger to

21 Mr. Van Emst and a number of other DISH Network

22 employees from March of 2009 with the Subject "ACN."  It

23 starts on Bates DISH5-000000004.  And now that I say

24 that, I think it was an exhibit yesterday.

25            Mr. Van Emst, are you familiar with this
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Page 189

1 e-mail exchange?

2       A    No.

3       Q    Does reading it refresh your recollection?

4       A    Yes.

5       Q    Okay.  I want to ask you some very basic

6 questions about this.  What is "ACN," if you have any

7 knowledge about what ACN is?

8       A    I believe they are a lead generator, from

9 what I read in this document.

10       Q    Okay.  At one point in this document, it

11 characterizes something along the lines of Amway that --

12 like an Amway salesman.  Does that mean anything to you?

13       A    I know what Amway is.

14       Q    Right.  In your experience, does -- is that

15 what ACN is; or you don't have knowledge?

16       A    I don't know.

17       Q    Okay.  Are you familiar that some DISH

18 dealers run affiliate -- what I've learned in prior

19 depositions what were called affiliate programs.

20       A    Like a lead -- I think that's used -- I would

21 use the words "lead generator."

22       Q    Okay.  I don't think that's exactly the way

23 I'm using it.

24       A    Okay.

25       Q    I'm saying "affiliate programs," meaning an

Page 190

1 entity selling DISH signing up individual salespeople

2 who go around and sell, you know, any kind of product

3 like an Amway salesman.  Are you familiar with that

4 practice?

5       A    I'm not -- I mean, I'm familiar with an

6 affiliate, meaning someone who doesn't have a direct

7 relationship with us but has a direct relationship with

8 a retailer that sells our product.

9            MR. BOYLE:  That's not --

10       Q    (By Mr. Runkle)  That's not what I'm talking

11 about.

12       A    Okay.

13       Q    Reji showed me a -- I'll just describe to you

14 what I mean and see if you have any knowledge about

15 that.

16       A    Okay.

17       Q    This may not be a formal question, but I'm

18 trying to describe to you what it is.  Reji showed me a

19 spreadsheet that had an individual sheet in it that was

20 a list of, like, you know, hundreds of people --

21 individual people with addresses and phone numbers.

22 Those people had been signed up by Saveology or some

23 other -- I think some of them were signed up by ACN.

24 But one of them was signed up by a different DISH dealer

25 that had what she called an affiliate program.

Page 191

1            My understanding of that was that these

2 people would go around and, you know, they were kind of

3 like their own little individual salespeople.

4       A    They made sales and that -- those sales are

5 formal relationships.  We would see those sales

6 through -- what was the retailer you just mentioned

7 there?

8       Q    This is Saveology.

9       A    So we would see the sales activity through

10 Saveology's --

11       Q    Right.  Are you familiar with that practice?

12       A    I understand -- yeah, I'm familiar with it.

13       Q    Okay.  How did you become familiar with it?

14 I mean, do you know of that practice occurring with DISH

15 dealers or are you just generally aware of that

16 practice?

17       A    I'm generally aware of what you're referring

18 to as an affiliate.

19       Q    Okay.  Have you had individual dealings with

20 Saveology on the topic of ACN salespeople or --

21 Saveology is Elephant Group.

22       A    Not that I recall.

23       Q    Okay.

24            (Exhibit  Number  362 was marked for

25 identification.)
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1       Q    (By Mr. Runkle)  Okay.  Have you had a chance

2 to review this document?

3       A    Yes, I have.

4       Q    Okay.  So this is an e-mail chain between

5 Christina Voorhies, Lisa Vallejos, and Mr. Van Emst was

6 on this e-mail chain at the very beginning.  This is

7 DISH5-0000039394 and 39393.  That is from October 2008.

8            Do you recall writing the e-mail that began

9 this e-mail chain?

10       A    I don't recall writing the e-mail.

11       Q    I'd like to ask you a few questions about the

12 terminology in here that you wrote.  You said, "I'm just

13 looking at our new CRP information for Phase 22 which

14 became effective over the weekend."  What is CRP?

15       A    That's the retention program I've been

16 mentioning throughout the day.

17       Q    And Phase 22 sounds like a science-fiction

18 concept to me.  Explain what that is.

19       A    Every quarter, we implement a new phase.  And

20 so we calculate churn every quarter.

21       Q    Okay.

22       A    Does that make sense?

23       Q    Sure.  What is Phase -- what would Phase 22

24 mean?

25       A    The 22nd time we've recalculated churn.
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1       Q    So now you're up to Phase 54?

2            MR. BOYLE:  It's quarterly.

3            THE WITNESS:  Phase 31, I think, is where

4 we're at.

5       Q    (By Mr. Runkle)  This is 2008.  I'm sorry.

6 It hasn't been that long ago.

7            Okay.  So you reference a particular DISH

8 dealer here.  You say, "I see DISH Factory Direct has

9 churn around 8%.  On churn alone, I think that we can

10 make a case to terminate but I wonder if they have any

11 duplicates."

12            Can you tell me, what do you know about DISH

13 Factory Direct?

14       A    I don't remember anything about that -- about

15 the business.

16       Q    Okay.  The reason I'm asking this question is

17 I understand from prior deponents that DISH Factory

18 Direct was a retailer that may have become eCreek that

19 does outbound calling on behalf of DISH Network.  I'm

20 not verifying -- I'm not saying that that's true.  I'm

21 asking whether you have any knowledge of that situation.

22            MR. BOYLE:  Object to the form of the

23 question.

24            THE WITNESS:  Ask the question again.

25       Q    (By Mr. Runkle)  Okay.  Do you know whether
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1 DISH Factory Direct is an entity that became eCreek,

2 which performs outbound calling on behalf of DISH

3 Network?

4            MR. BOYLE:  Object to the form of the

5 question.

6            THE WITNESS:  I'm not -- I don't remember

7 DISH Factory Direct.  I am aware of eCreek and I do know

8 that they do -- that would be conjecture.

9       Q    (By Mr. Runkle)  Okay.  Are you aware of the

10 fact that eCreek in -- had a predecessor organization

11 that was a DISH dealer?  Is that something you're aware

12 of?

13            MR. BOYLE:  Object to the form of the

14 question.

15            THE WITNESS:  I can't remember.

16       Q    (By Mr. Runkle)  Okay.  Do you know who Scott

17 Larson is?

18       A    I do recognize that name.

19       Q    Okay.  What do you know about Scott Larson?

20       A    I believe he used to be a DISH Network

21 employee.

22       Q    Okay.  Is he a DISH Network employee now?

23       A    No.

24       Q    Do you know when he left the company?

25       A    No.
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1       Q    Do you know what he did after he left the

2 company?

3       A    I believe he's a principal in eCreek.  I

4 don't recognize him being involved with DISH Factory

5 Direct.  But I just -- I don't recall.

6       Q    Do you recognize him as being involved with

7 any other DISH dealer -- or any DISH dealer?  Excuse me.

8       A    No.

9            (Exhibit  Number  363 was marked for

10 identification.)

11       Q    (By Mr. Runkle)  Have you had a chance to

12 review this document?

13       A    Yes.

14       Q    Okay.  This a letter from Mr. Van Emst sent

15 to Mr. Kapil Juneja at National Satellite Systems.  The

16 date of the letter is September 23rd, 2010, on DISH

17 Network letterhead.  The Bates number is

18 DISH5-0000011765.

19            Mr. Van Emst, do you recall this letter?

20       A    I do not.

21       Q    Okay.  In this letter -- are you familiar

22 with the content of this letter?  Does reading it

23 refresh your recollection as to the situation here?

24       A    Yes.

25       Q    Okay.  Can you describe to me what your
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1 recollection is with -- the situation with National

2 Satellite Systems as described in this letter?

3       A    Reading this letter, I -- I believe they that

4 responded to some TCPA complaints.  That's -- I don't --

5 I don't remember the --

6       Q    Do you have any recollection?

7       A    Beyond what I'm reading in this letter, I

8 don't have a recollection of the details outside of this

9 letter.

10       Q    So they were responding to complaints that

11 DISH received from the Federal Trade Commission, is what

12 the letter says?

13       A    Uh-huh.

14       Q    Okay.  And so in the second sentence of the

15 second paragraph, it says, "Further, based on our

16 in-person meeting with you on Wednesday, June 9, 2010,

17 concerning this matter, DISH understands that you have

18 made changes to your marketing strategy and reassigned

19 the executive that was responsible for the marketing

20 campaign that generated these complaints."

21            My first question is:  Did you attend the

22 in-person meeting or do you recall the in-person meeting

23 with Mr. Juneja.

24       A    I don't recall that meeting.

25       Q    Do you recall ever meeting with Mr. Juneja?
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1       A    I don't recall Mr. -- meeting with

2 Mr. Juneja.

3       Q    Okay.  Have you ever had any phone

4 conversations with Mr. Juneja?

5       A    I don't recall any phone conversations with

6 Mr. Juneja.

7       Q    Okay.  Have you ever exchanged e-mails with

8 Mr. Juneja?

9       A    I don't recall exchanging e-mails with

10 Mr. Juneja.

11       Q    Okay.

12       A    I believe there's another individual with the

13 company named Kobe Levi, who I do remember I have met --

14 I have met him before; not related to this, but . . .

15       Q    Okay.  Have you met -- do you recall meeting

16 Mr. Juneja at any time?

17            MR. BOYLE:  Objection; asked and answered.

18            MR. RUNKLE:  I asked him if he had a meeting.

19 I want to clarify.

20       Q    (By Mr. Runkle)  Do you remember meeting --

21       A    I do not.

22       Q    -- actually meeting him?

23       A    I do not.

24       Q    Okay.  This letter seems to indicate that

25 there was a meeting at which some changes to their
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1 marketing strategy were discussed.  Is that accurate,
2 based on what you're reading from this letter?
3       A    Yes.
4       Q    Okay.  And at that meeting -- was it your
5 department's practice to have in-person meetings with
6 DISH retailers such as the one described here, perhaps?
7            MR. BOYLE:  Objection; lack of foundation.
8 He didn't attend the meeting.
9            MR. RUNKLE:  He said he didn't recall whether

10 he attended the meeting.
11            MR. BOYLE:  Well, that's true.  But there's
12 lack of foundation for that reason.
13            THE WITNESS:  There are occasional meetings
14 with retailers and Retail Services.
15       Q    (By Mr. Runkle)  Okay.  And do you discuss
16 changes with -- to those retailers' marketing strategies
17 when you have those meetings?
18            MR. BOYLE:  Object to the form of the
19 question.
20            THE WITNESS:  I mean, I believe, as I look at
21 who's copied here, it would probably be a conversation
22 with the sales team.
23       Q    (By Mr. Runkle)  Okay.  Which --
24       A    The individuals copied:  Rob Calbert and
25 Terrence Rukas.
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1       Q    Okay.  But you -- I'm asking you, because you

2 seem to have signed this letter.

3       A    Yes.

4       Q    Okay.  So when you say "our in-person

5 meeting," you may not have attended.  Is that your

6 testimony or --

7       A    That's my belief, yes.

8       Q    Okay.  So you may not have attended this

9 meeting?

10       A    I believe "our" indicates that Reji, Rob, and

11 Terrence attended the meeting.

12       Q    Okay.

13       A    But the letter came from me, as most of the

14 correspondence does.

15       Q    Okay.  Do you remember if after you wrote

16 this letter and confirmed your understanding, do you

17 remember what happened with National Satellite Systems?

18       A    I do not.

19       Q    Okay.  So since September 23rd, 2010, have

20 you ever asked anyone who reports to you whether

21 National Satellite Systems has, you know, abided by the

22 understandings that are described in this letter?

23            MR. BOYLE:  Object to the question;

24 mischaracterizes the effect of the document.

25            THE WITNESS:  I'm not aware of my team coming
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1 to me and telling me about an issue with National

2 Satellite Systems since September 23rd.

3       Q    (By Mr. Runkle)  Okay.  Have you asked them

4 about any issues with National Satellite Systems since

5 this letter?

6       A    I wouldn't have specifically asked about

7 National Satellite Systems.  But I do ask about -- to be

8 kept abreast of any issues, whether it be duplicates or

9 TCPA violations; anything like that.

10       Q    Okay.  In your practice of asking to be kept

11 abreast of those issues, what do you expect your team to

12 tell you as part of that practice?

13       A    Just as we looked at in one of the former

14 documents where Reji came and said, I believe there's an

15 issue -- in one of the prior documents we went over, I

16 think it was I-Satellite where she identified that there

17 had been issues with I-Sat -- I would expect that they

18 would come to me and tell me about those issues.

19       Q    Let's take that issue.  If they came to you

20 and told you about that, what would you do?

21            MR. BOYLE:  Come on.  We just went through

22 it.  Objection; calls for a hypothetical, speculation,

23 and we've been over it.

24            THE WITNESS:  Yeah.  We would --

25       Q    (By Mr. Runkle)  Do you have a personal --
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1 you know, do you have a personal practice of what you do

2 when Reji comes to you with such a complaint?

3            MR. BOYLE:  Object to the form of the

4 question; asked and answered.

5            THE WITNESS:  I don't understand.  I would

6 look at all the detail.  I think you've seen from some

7 prior information that we'd ask them to put together a

8 termination packet.  You've seen some of the things --

9 we've asked for fines.

10       Q    (By Mr. Runkle)  Okay.  And can you give me

11 an example other than I-Satellite where Reji has come to

12 you with such a concern?

13            MR. BOYLE:  Objection.  Are we going to go

14 back over this -- all this ground?

15            MR. RUNKLE:  No.

16            MR. BOYLE:  Because if we are, I'm going to

17 terminate the deposition on the grounds that it's

18 harassing.  We're at the end of the day and you're now

19 asking questions about subject matter you spent time

20 going through with the documents.

21            MR. RUNKLE:  He just talked about Reji coming

22 to him.  I'm asking him whether -- I'm asking him about

23 this process.  If this is the exact same process he

24 testified to before, then is --

25       Q    (By Mr. Runkle)  Is this the exact same
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1 process as you testified to before?
2       A    I don't understand what you're asking me.
3 You're asking me --
4       Q    I'm asking you about whether you have
5 policies that you've directed your managers to do
6 something.  Okay?  So you said Reji -- I expect her to
7 keep me abreast.  You expect to be kept abreast of such
8 issues.
9       A    Yes.

10       Q    Is that a policy that you have for the people
11 that report to you?
12       A    I want to -- I would -- yes.  I would like
13 to -- I would like to be aware of issues or pertinent
14 issues in the department.
15       Q    Okay.  And how are they aware of that policy?
16       A    Pardon me?
17       Q    I'm talking to you about this practice that
18 you just referred to where people are supposed to keep
19 you abreast of what happens in the department.
20       A    Okay.
21       Q    I just want to know some details about that.
22 Then we're going to be done.  I'm not trying to harass
23 you.
24       A    Okay.
25       Q    How would Reji know that she's supposed to
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1 keep you abreast of those things?  Can you think of how
2 that is or is -- or do you not know how she knows that
3 she's supposed to keep you abreast of issues?
4       A    She would come to speak with me about an
5 issue or prepare a termination document or prepare a
6 fine, depending upon what the situation would be.
7       Q    Okay.  So what I'm -- let me be more clear.
8 When you assumed your position or at any time
9 thereafter, did you ever tell Reji something like, Keep

10 me abreast of issues that arise in your department?
11       A    Yes.
12            MR. RUNKLE:  Thank you.  We're done.
13            THE WITNESS:  Okay.
14            MR. RUNKLE:  Thank you very much.
15            MR. BOYLE:  Thank you.
16            THE REPORTER:  Signature and same order?
17            MR. BOYLE:  Yes.
18            MR. RUNKLE:  And I'd like to note that
19 Mr. Van Emst is a DISH Network executive and --
20            MR. BOYLE:  Well, wait, wait, wait.  Before
21 you get that out, as long as you are willing to concede
22 that is by virtue of the fact that he's vice president
23 or higher, I will accept your designation and
24 stipulation on that.
25            MR. KITEI:  Is that on the record?
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1            MR. RUNKLE:  Well, I'm not saying that Reji
2 Musso and Ms. Metzger are not executives, but I -- but
3 Mr. Van Emst had said that he's an executive, and so I
4 will stipulate that he is an executive.
5            MR. BOYLE:  Okay.  That's fair.
6            MR. RUNKLE:  And so we'll keep the deposition
7 open on that basis only.
8            MR. BOYLE:  But you didn't ask for two days.
9            MR. RUNKLE:  We have not yet asked for two

10 days.
11            MR. BOYLE:  Well, you have to ask before the
12 deposition starts.
13            MR. RUNKLE:  I don't know about that.
14            MR. BOYLE:  Well, we'll agree to disagree on
15 that point.  But I note my objection that it was not
16 asked for prior.
17            THE REPORTER:  Same order?
18            MR. RUNKLE:  Yes.
19            THE REPORTER:  Do you need it expedited?
20            MR. RUNKLE:  No, we don't.
21            THE REPORTER:  Okay.  Thank you.
22            (The deposition was concluded at 2:01 p.m.,
23 on Friday, March 18, 2011.)
24
25
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1               I, BLAKE DANIEL VAN EMST, do hereby certify
2    that I have read the above and foregoing deposition and
3    that the above and foregoing transcript and accompanying
4    amendment sheet(s), if any, constitute a true and
5    complete record of my testimony.
6
7    Amendment sheet(s) attached [ ]
8    No changes, therefore no Amendment sheet(s) attached [ ]
9                              _______________________________

10                             BLAKE DANIEL VAN EMST
11
12
13               Subscribed and sworn to before me this
14    ______ day of _______________, 2011.
15               My commission expires: __________________.
16
17
18
19                           _____________________________

Notary Pub
20

_____________________________
21
22                           _____________________________
23
24
25
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1 DEPOSITION OF BLAKE DANIEL VAN EMST

2

3                  REPORTER'S CERTIFICATE

4            I, Wendy Evangelista, Registered Professional

5 Reporter and Notary Public in and for the State of

6 Colorado, do hereby certify that prior to the

7 commencement of the examination the Witness was by me

8 first duly sworn to testify the truth; that said

9 deposition was taken in shorthand by me at the time and

10 place hereinabove set forth and was thereafter reduced

11 to typewritten form under my supervision, as per the

12 foregoing transcript; that the same is a full, true, and

13 correct transcription of my shorthand notes then and

14 there taken.

15            I further certify that I am not related to,

16 employed by, nor counsel for any of the parties or

17 attorneys herein, nor otherwise interested in the event

18 of the within action.

19            My commission expires August 12, 2012; and I

20 have hereunto set my hand March 30, 2011.

21

22                         ________________________________

23                        Registered Professional Reporter

24                                 Notary Public

25
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