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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 
MATTHEW DONACA, an individual and on  
behalf of all others similarly situated,  
         
 Plaintiff, 
 
v.       Civil Action No.:  11-cv-2910-RBJ-KLM 
 
DISH NETWORK, L.L.C., 
  
 Defendant. 
 
 

DECLARATION OF TODD DIROBERTO 

______________________________________________________________________________ 
 

1. I, Todd DiRoberto, declare as follows: 

2. I am over the age of 18 years and not a party to this action.  I have personal 

knowledge of the matters contained in this declaration and, if called as a witness to testify, I 

could and would competently testify to them. 

3. I am the former president of American Satellite, Inc. (“American Satellite”), a 

former DISH Network, L.L.C. (“DISH”) authorized dealer, which is also known as an “OE 

Retailer”. 

4. American Satellite, Inc. was formed in 2005 as a Nevada corporation, and was 

registered to do business in California. 

5. While American Satellite was a DISH dealer, it was headquartered in California 

with multiple offices in San Diego.  

6. At one time, American Satellite had as many as 80 employees, but is no longer in 

business. 
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7. American Satellite became a DISH OE retailer in 2006, after becoming a 

conditional license in 2006.  

8. Attached as Exhibit 1 is the DISH Network Retailer Agreement entered into 

between American Satellite and DISH on December 31, 2008.  American Satellite and DISH 

entered into similar Dish Network Retailer Agreements every year on December 31. 

9. While American Satellite was a DISH OE retailer, it was tasked with the goal of 

acquiring new customers for DISH’s satellite television business.   

10. In order to acquire new customers for DISH American Satellite used a number of 

tools, including both inbound and outbound telemarketing. 

11. With respect to outbound telemarketing, shortly after it formed, American 

Satellite hired third parties that would use various forms of telemarketing to pre-qualify 

prospective customers and transfer them over to American Satellite to be sold DISH satellite 

television services.  

12. With respect to its own internal telemarketing, in an attempt to generate new 

leads, American Satellite would purchase “real time leads” from third party lead generation 

companies and web-sites that that run promotional offers on the internet. 

13. An example of one of these companies is Marketing Giants. 

14. It is my understanding that Marketing Giants sold American Satellite real time 

leads using an aggregation service, which obtained the leads that were sold to American Satellite 

from yet more lead generation web sites with which they were affiliated.   

15. When a potential customer expressed interest in the satellite television product, 

the customer’s information would appear on the computer screen in front of one of American 

Satellite’s telemarketers, who would hand dial that lead. 
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16. An individual participating in a promotion on the lead generation website, which 

eventually became a “real time lead”, agreed to be contacted by accepting the terms in the “Use 

of Personal Information” section of the various websites. 

17. As a result, American Satellite did not scrub any of the real time leads that it 

purchased against the Federal Do Not Call list prior to calling potential customers in order to sell 

them DISH services.  

18. When making these outbound telemarketing calls, American Satellite used two 

telecommunications providers, Telepacific and Cbeyond. 

19. In accordance with our understanding of its contractual obligations, American 

Satellite disclosed to DISH any and all third parties it did business with.  

20. While a DISH OE dealer, American Satellite occasionally received complaints 

from DISH with respect to telemarketing activity. 

21. With respect to telemarketing compliance issues, including these complaints, 

American Satellite was typically contacted by Reji Musso and/or Serena Snyder. 

22. American Satellite regularly responded to these complaints after gathering the 

requested information.   

23. Throughout various times it was a DISH OE Dealer, American Satellite was fined 

by DISH. 

24. From time to time, American Satellite would receive a demand letter from an 

individual or a law firm regarding an alleged violation of the Telephone Consumer Protection 

Act (“TCPA”) in connection with an alleged pre-recorded message or for contacting an  

individual on a federal or state do not call list.  An example of one such demand letter is attached 

at Exhibit 2.   
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25. American Satellite was also named, along with DISH, as a defendant in a number 

of lawsuits brought by individuals alleging a violation of the TCPA in connection with an 

alleged pre-recorded message or for contacting an individual on a federal or state do not call list.  

An example of several of those lawsuits is attached as Exhibit 3. 

26. American Satellite maintained that because these individuals providing their 

information to various websites, it was allowed to contact them. 

27. At DISH’s request, American Satellite regularly indemnified DISH from such 

demand letters, lawsuits and claims.  

28. DISH advised American Satellite that the state by state laws with respect to pre-

recorded messages were something to be wary of, and to ensure that American Satellite 

maintained “opt-in” information for any individual it was contacting on any state or federal do 

not call list. 

29. DISH also suggested several vendors for American Satellite to contact regarding 

telemarketing compliance. 

30. With respect to the content of the telemarketing calls American Satellite made, 

DISH regularly monitored and reviewed calls as well as suggested edits and approved all scripts 

used by our representatives. 

31. American Satellite was terminated as a DISH dealer on May 7, 2010.  Attached at 

Exhibit 4 is a copy of the termination notice American Satellite received. 

32. DISH claimed that the termination was as a result of a proposed e-mail marketing 

campaign involving a reference to the movie Avatar, and did not inform American Satellite that 

the termination occurred because of any telemarketing activity.  
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33. Sworn as true to the best of my knowledge and belief, subject to the penalties of

perjury.
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Ex. Date Description Page No. 

246 03/06/2014 Defendant Dish Network LLC’s Opposition to 
Plaintiffs’ Motion for Summary Judgment 

6416 

247  
01/29/2016 

Trial Transcript, United States v. DISH Network, 
LLC, Case No.09-3073 (C.D. Ill.) (D.I. 621) (J. 
DeFranco Testimony) 

6830 

248  
02/02/2016 

Trial Transcript, United States v. DISH Network, 
LLC, Case No.09-3073 (C.D. Ill.) (D.I. 622) (M. 
Mills Testimony) 

7056 

249  
02/03/2016 

Trial Transcript, United States v. DISH Network, 
LLC, Case No.09-3073 (C.D. Ill.) (D.I. 625) (B. 
Neylon Testimony) 

7334 

250  
06/05/2017 

Judgment in a Civil Case, United States v. DISH 
Network, LLC, Case No.09-3073 (C.D. Ill.) (D.I. 
799) 

7589 

251  Undated DNC Investigation Team Manual 7592 
252  Undated DISH Outbound Operations – Summary of 

Processes and Procedures 
7633 

253  Undated DISH Sting Process 7646 
254  Undated Sting Flow 7652 
255 Undated Retailer JSR: Timeline 7654 
256 Undated Retailer Star Satellite: Timeline 7656 
257 Undated Retailer SSN: Timeline 7658 
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Attorneys for the Special Litigation Committee of 
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1

DEFENDANT DISH NETWORK, L.L.C.’S

OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Defendant DISH Network L.L.C. (“DISH”) opposes Plaintiffs’ Motion (d/e 342

“Plaintiffs’ Motion”) seeking summary judgment on the Second Amended Complaint (“SAC”)

filed by Plaintiffs the United States of America, acting upon notification and authorization to the

Attorney General by the Federal Trade Commission (“FTC”), and the States of California,

Illinois, North Carolina, and Ohio (the “State Plaintiffs,” and together with the FTC,

“Plaintiffs”).

This Opposition is based upon the Declarations of Joey Montano, John Taylor,

and Mike Mills, the pleadings and papers on file in this action, and upon such oral argument

and/or documentary matters as may be presented to the Court at or before the hearing on

Plaintiffs’ Motion. DISH also moved for summary judgment on January 6, 2014 (“DISH’s

Motion”). (d/e 346.) DISH’s Motion and the declarations, exhibits, and memorandum of law on

which it is based also are incorporated herein.

INTRODUCTION

Plaintiffs come to this Court and proclaim that all facts are “clear” and there is

“no material fact” at issue in their massive case. If that were so, the plentiful references to

EchoStar and DISH in contexts outside of this case would be entirely unnecessary. Likewise,

references to the deplorable conduct and criminal/civil histories of certain independent

businesses with which DISH had, at one point or another, a contractual relationship would be

unnecessary. If the facts are clean and clear, and the violations obvious, then Plaintiffs would

not have resorted to shrill rhetoric and inflammatory argument that diminishes, rather than

enhances, their case. Yet, Plaintiffs’ Motion is loaded with innuendo and citations to various

incidents that are – without question – unrelated to this case.
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2

A corollary to Plaintiffs’ proliferation of smear and guilt-by-association

arguments is their heavy reliance on events that are not only outside the statute of limitations but

also, in many instances, before the 2003 promulgation of the Amended Telemarketing Sales Rule

(“TSR”). This is not only improper but it also highlights the weakness in Plaintiffs’ case in

general and specifically in Plaintiffs’ Motion. The reason Plaintiffs employ this tactic is that the

relevant facts do not support their Motion or their case. In 2003, the TSR ushered in a new

regime of compliance requirements, most specifically, the creation of the National Do Not Call

Registry (the “NDNCR” or “Registry”). Thus, in 2003, a new regulatory regime arose that

created challenges for businesses as well as the FTC. Importantly, as set forth herein, the FTC

has had more than its fair share of problems meeting these challenges. The FTC has encountered

well-documented, undeniable, and significant implementation problems, including accuracy

problems for the NDNCR. In fact, the initial roll out of the Amended TSR was so problematic

that, in 2007, Congress had to step in and pass the Do Not Call Improvement Act (the

“Improvement Act”). No one would begrudge the FTC’s difficulties after the initial enactment

of the TSR, or even the need for an “Improvement Act.” The FTC certainly has needed such

leniency. In fact, it continues to struggle with hygiene issues, recording consumer complaints

properly, and problems ensuring that sellers and telemarketers can accurately download the

NDNCR. The FTC, however, accords no such similar grace to DISH. Instead, the FTC smears

DISH and relies on pre-TSR conduct, as well as conduct well outside the statute of limitations, to

do so. This Court should see through this tactic, apply the law to the facts, and deny Plaintiffs’

Motion.

The staleness of much of Plaintiffs’ evidence also eviscerates any support for the

draconian injunctive relief they seek. DISH has been proactive in refining and upgrading its
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compliance process in light of technological advancements and in response to ever increasing

government regulations at both the state and federal level, coupled with DISH’s own interest in

avoiding compliance problems while assuring it maintains its excellent customer service. Most

important, DISH has been responsive to consumer complaints. The evidence shows that DISH’s

conduct is causing a positive trend in reducing the number of complaints and ensuring even

better compliance with the telemarketing laws. Plaintiffs’ injunctive relief request completely

side steps this critical set of facts. There is no mention by Plaintiffs of the current state of affairs

at DISH vis-à-vis the alleged need for injunctive relief. Thus, Plaintiffs’ Motion does not carry

their burden of proof to obtain prospective injunctive relief. Plaintiffs also fail to address the

continued improvement of DISH’s compliance efforts and instead rely mainly upon events which

occurred many years ago.

A. DISH Properly Conducts Legally Protected Telemarketing

As an initial matter, DISH’s telemarketing is a legal activity designed to inform

the public about its products and services. DISH currently provides its services to over 14

million people in the United States – including TV subscribers and broadband users – especially

in rural areas where network television, cable television, and cable broadband may not otherwise

be available. DISH’s products allow homes to receive a panoply of digital, news, cultural,

political, weather, education, sports, and entertainment programming critical to keeping people

informed in all of these areas of life in the twenty-first century United States. Thus, DISH’s

business has brought needed services to underserved areas.

DISH’s growth has been achieved in an extremely competitive environment. Its

continued success depends in part on its timely investment in, and introduction and

implementation of new competitive products and services. To be successful, DISH must be
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innovative and active in making sure its customers have access to the newest and best

technology.

One way that DISH promotes its products is through legal and constitutionally-

protected telemarketing, i.e., phone calls to potential subscribers and to current and former

subscribers to offer new packages and special one-time events. These telemarketing calls,

however, are not the only calls that DISH makes. DISH also calls its subscribers, for example, to

give them information about service matters, outages, and DISH’s periodic need to reposition the

subscribers’ DISH receivers. DISH also returns phone calls to subscribers and others who have

asked it for information, and calls subscribers whose payments are in arrears.

It is beyond dispute that truthful advertising benefits consumers by significantly

lowering prices, improving consumer choices, bringing consumers information that would

otherwise be unavailable and providing consumers with market alternatives. In fact, Robert

Pitofsky, FTC Chairman in 1995, stated that a core principle of advertising regulation is “an

understanding that unnecessary restraints on truthful advertising can be as harmful to consumers

as deceptive or unfair advertising.” The benefits of telemarketing are similar to any other form

of truthful advertising. Consumers benefit by being made aware of products and services that

can be of value to them. Telemarketers can lower prices for entire product categories and alert

consumers to specific lower prices or better service packages. This improves the individual

consumer’s welfare.1 This ample support for the benefits of legal telemarketing should not be

surprising, after all, it is a primary method of fundraising by politicians and some of the greatest

charitable institutions in this country.

1 Expert Report of Avery M. Abernethy dated July 25, 2012 (“Abernethy Report”) at p. 3-
4.
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B. Plaintiffs’ Nine-Year Investigation Has Proven That
DISH Meets Any Reasonable Compliance Standard

Despite this legal premise as to DISH’s calling practices, Plaintiffs have spent

nine years of relentless prosecution, including the review of hundreds of thousands of pages of

documents, countless depositions of DISH personnel, Independent Retailers, and experts, and

massive computer processing of DISH’s call records, and yet for all their efforts, their evidence

establishes that DISH is 99% compliant (or better) with the telemarketing laws and rules at issue

in this case.2 With respect to calls made by DISH or DISH Telemarketing Vendors, Plaintiffs

examined approximately 1 billion call records dating back from as long ago as 2003. In

Plaintiffs’ Motion, out of this universe of 1 billion calls, Plaintiffs cite approximately 1% as

evidence of DISH’s violations.3 Thus, in no instance can Plaintiffs claim that DISH’s error rate

was ever higher than approximately 1% of the total records produced in this case.4 That means

that DISH had a 99% compliance rate with the TSR and Telephone Consumer Protection Act

(“TCPA”), which is exemplary and far better than the accuracy rate that the FTC or its

contractors meet in maintaining the accuracy of the NDNCR.

Even for this 1% alleged error rate, Plaintiffs merely rely upon so-called “issue

calls,” which are not violations. Rather, they are simply calls to numbers that appear on the

2 Error rates are a fact of life in our computer driven society.
3 Plaintiffs’ Motion claims that DISH (excluding calls placed by Retailers) made 1,707,713

Registry violation calls (to avoid double counting, this does not count the Registry EBR
calls that Plaintiffs claim are overridden by a Do Not Call request). The FTC also claims
8,369,726 Do Not Call request violations. That yields a total of 10,077,439 claimed Do
Not Call violation calls placed by DISH – just 1% of the approximately one billion that
DISH placed during this period.

4 If, as Plaintiffs insinuate, DISH has a corporate mentality of nonchalance, or a culture of
non-compliance, regarding the telemarketing laws, then surely Plaintiffs’ massive
investigation would have yielded a greater percentage of alleged “issue calls.”
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NDNCR. It is indisputable that the NDNCR contains a very high percentage of numbers that

cannot form the basis for an “issue” because they either do not belong on the NDNCR, they are

numbers over which Plaintiffs have no jurisdiction, or they are numbers that are not subject to

the laws at issue in this case. Thus, as this case hinges on alleged violations arising out of

numbers on the NDNCR, the Government’s burden begins with proof that the NDNCR is viable,

scrubbed, maintained, and reliable. The Court cannot be asked to readily conclude that DISH

violated the TSR and TCPA by calling numbers on the Registry if the Court cannot also find the

predicate facts to establish the maintenance of the Registry, and that the credibility of the

Registry (as it has existed over time) is beyond question. This Court should conclude that the

NDNCR is not reliable, and has been maintained haphazardly by the FTC and its contractors.

Thus, Plaintiffs’ contentions regarding DISH’s alleged NDNCR violations (and the claim that

they vitiate DISH’s safe harbor defense) must be rejected, as these alleged violations are based

on an over-inclusive and inaccurate NDNCR.

Plaintiffs also sought to expand the reach of the TSR and TCPA through broad

based and far reaching claims and vicarious liability. Plaintiffs claim that DISH is responsible

for the conduct of wholly separate and independent businesses. These independent businesses

maintain their own separate existence, employees, and operating procedures. DISH contracts

with these companies and they are referred to herein as either “Independent Retailers” or

“Retailers.” As set forth herein, not only has this case proved the lack of merit regarding

Plaintiffs’ claim of widespread abuse by these Independent Retailers but also Plaintiffs have no

basis to attribute liability for any conduct by these Independent Retailers to DISH.

Moreover, after an over nine-year investigation related to Independent Retailers,

during which Plaintiffs sought and obtained access to information regarding all 7,500 of these
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Independent Retailers, Plaintiffs’ Motion only claims violations by six of them. That means that

Plaintiffs found no actionable conduct as to over 99% of the Independent Retailers.5 Simply put,

Plaintiffs’ far reaching investigations have borne no fruit.

Plaintiffs’ Motion fails on many other levels. First, Plaintiffs rely on 488 “facts,”

and a mountain of allegedly supporting evidence, to claim that there are no disputed questions of

material fact. However, even assuming these facts are uncontroverted (they are not), this

mountain of information does not support Plaintiffs’ Motion. Rather, it underscores the need for

a trial. Plaintiffs’ Motion raises numerous factual issues that cannot be resolved through a

summary process. Second, dozens of the alleged undisputed facts are in dispute and/or are not

supported by the cited evidence. Many are not facts at all, but inappropriate opinion or

argument. Plaintiffs inappropriately generalize, and impute the isolated experiences of six

Independent Retailers to DISH and other Independent Retailers who are not mentioned in

Plaintiffs’ Motion. At the same time, Plaintiffs ask this Court to ignore that DISH has made vast

efforts to comply with the telemarketing laws, including employing a team of people devoted to

such efforts. DISH has compliance teams dedicated to ensuring adherence to the telemarketing

laws for the calls that DISH and its Telemarketing Vendors place. DISH also has a retail

services department that has the function to, in part, investigate telemarketing complaints and

determine (where possible) the source of the call. If a Retailer made the call at issue, DISH takes

appropriate action based on the results of the investigation. Plaintiffs unfairly and

inappropriately failed to set forth these and numerous other relevant and material facts that

5 This investigation of Independent Retailers did not result in naming any of them as
parties to this case. Rather, Plaintiffs improperly ask the Court to take the legal leap of
faith that would find DISH responsible for all wrong conduct, wherever found and for
whatever action, for businesses and people who do not work directly for DISH.
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clearly indicate that there are triable issues. Finally, the inferences upon which Plaintiffs rely are

all drawn against DISH when the law requires that these inferences be drawn in DISH’s favor.

This simple legal truism requires denial of Plaintiffs’ Motion.

C. Plaintiffs’ Motion Fails to Establish Any Basis for Liability
For Calls That DISH or DISH’s Telemarketing Vendors Placed

Plaintiffs offer no evidence of knowing conduct by DISH, or its Telemarketing

Vendors ePLDT and eCreek, that any of the calls placed violated the TSR and/or TCPA.

Plaintiffs rely primarily upon the alleged total number of DISH calls identified as “issue calls”

by DISH’s expert. First, as noted above, DISH’s accuracy percentage far exceeds any

reasonable standard for compliance. Further, DISH’s expert was responding to Plaintiffs’ expert

analysis of the DISH, ePLDT, and eCreek call records. Plaintiffs’ expert analysis is flawed

because, among other reasons, Dr. Yoeli incorrectly assumed each number on the NDNCR

properly. DISH’s expert never conceded, and indeed, expressly disavowed the contention that

these issue calls are violations. Thus, there is no evidentiary basis for Plaintiffs’ claims

regarding the calls placed by DISH or its Telemarketing Vendors.

Even assuming, however, that each “issue call” was a violation, the amount

claimed in Plaintiffs’ Motion is a minute percentage of the approximately one billion calls placed

from 2003-2010. Less than a 1% error rate is surely within the acceptable range of errors under

the safe harbor. In fact, the FTC allows its own contractor, Lockheed Martin, a 5% error rate

when managing the NDNCR (and, in practice, it has a much higher error rate).

Other than pointing to the tiny percentage of “issue calls,” Plaintiffs offer no

evidence that DISH is not entitled to the safe harbor defense under the TSR and TCPA for calls

placed by DISH, ePLDT, and/or eCreek. The safe harbor defense only requires good faith

compliance. There is no evidence that DISH acted in bad faith. (Because of that absence of
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contrary evidence, DISH also has moved for summary judgment on its safe harbor defense). (d/e

346.) Further, particularly pertinent to Plaintiffs’ Motion, questions of good faith are factual and

not typically resolved on summary judgment.

Plaintiffs also do not attempt to show that even a single “issue call” occurred

through the conduct of an individual at DISH, ePLDT, or eCreek acting with “actual knowledge

or knowledge fairly imputed on the basis of objective circumstances” that any such call was

“unfair or deceptive,” or was prohibited by the TSR. (d/e 80 at p. 8.) This is a critical omission

as it bears upon the burden of proof to recover civil penalties. (Id.) At a bare minimum, and as

this Court has acknowledged, civil penalties “raise issues of knowledge or intent.” (Id. at 7.)

Thus, even if this Court finds that Plaintiffs have produced any evidence pointing

to any such alleged knowledge or intent (they have not), such issues could not be resolved on

summary judgment, at least not in favor of Plaintiffs. Moreover, to the extent Plaintiffs’ Motion

relies upon inference with respect to the conduct of DISH or its Telemarketing Vendors, these

inferences must be drawn in DISH’s favor and preclude the entry of summary judgment. In sum,

Plaintiffs have no basis to obtain summary judgment on any aspect of civil penalties. Indeed,

due to the wholesale lack of evidentiary support to support Plaintiffs’ claim, DISH has moved for

summary judgment to dismiss the FTC’s claim for civil penalties. (d/e 346.)

D. Plaintiffs’ Vicarious Liability Claims Regarding the Independent Retailers Also Fail

As to Plaintiffs’ various liability claims based on Independent Retailers’ conduct,

after an exhaustive search, Plaintiffs failed to obtain any evidence of TSR or TCPA violations by

the vast majority of these Retailers (that is, they found no evidence of alleged violations with

respect to over 99.9% of the Independent Retailers). Indeed, Plaintiffs’ Motion alleges

actionable misconduct by only six, out of 7,500, Independent Retailers, and they proffer no

evidence as to any actionable conduct by these Retailers that can be attributed to DISH.
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Plaintiffs’ Motion does not establish an agency relationship between DISH and these

Independent Retailers and the FTC can neither legally nor factually show that these Independent

Retailers were telemarketers for DISH or that DISH assisted and facilitated any actionable

conduct. Plaintiffs then ask this Court to take the inferential leap based on such inadequate

evidence to infer that DISH’s entire compliance program regarding the Independent Retailers,

during an eight-year time period, was simply a ruse to avoid TSR and TCPA compliance. In

doing so, they ignore the evidence of DISH’s robust monitoring and compliance, and that DISH

regularly disciplined and terminated Retailers for telemarketing violations. Instead, Plaintiffs

spin DISH’s compliance activities in an attempt to create an inference of willful non-compliance.

Plaintiffs also make up legal arguments out of thin air that, if adopted, would

create strict liability for both sellers and anyone engaged with a seller when it comes to

telemarketing violations. For example, Plaintiffs blame DISH for not immediately terminating a

retailer upon the discovery of a single instance of an alleged telemarketing violation or receipt of

consumer complaint. No law requires such zero tolerance and indeed DISH should be afforded a

reasonable opportunity to investigate the veracity of any such instances of alleged telemarketing

violations and take appropriate steps.

Even more distorted is Plaintiffs’ attempt to use the results of DISH’s efforts to

investigate, and, where appropriate, discipline and/or terminate Retailers as proof that DISH was

not serious about its compliance program. Thus, Plaintiffs turn the law on its head by using

DISH’s good faith conduct to comply with the TSR and TCPA requirements, as evidence against

it. If DISH did nothing and investigated nothing, it would have learned nothing and known

nothing. Of course, Plaintiffs then would claim, as a result, that DISH has no safe harbor
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defense. In short, Plaintiffs have adopted the “damned if you do and damned if you don’t”

approach.

DISH actively investigated complaints, including those received from Plaintiffs

and the Better Business Bureau, and worked with offending Independent Retailers to cure

identifiable problems. Plaintiffs twist this laudable activity into an accusation that DISH is an

enabler of the Retailers’ telemarketing and, therefore, liable under the TSR’s “cause” and

“assisting and facilitating” provisions and/or the TCPA “on behalf of” provisions with respect to

these Independent Retailers’ conduct. From this stretch, Plaintiffs claim massive and

unprecedented monetary penalties.

Plaintiffs’ Motion creates a compliance nightmare for any company that contracts

with retailers, franchisees, or other third parties as a method to increase distribution of its

products or services. Independent Retailers separately have promoted and sold DISH’s products

and services, while many at the same time promote numerous other branded products and

services. DISH had Retailer Agreements with approximately 7,500 Independent Retailers during

the time period relevant to this case who used any number of methods to promote products, such

as direct mail, radio/TV advertising, flyers, the Internet, and, of course, telemarketing.

DISH enters into specific Retailer Agreements with the Independent Retailers,

which agreements set forth the obligations of each party, including the requirement that the

Retailer obey all federal and state laws, including the TSR and the TCPA. (See Response to PUF

¶¶124 and 156.) Further, DISH has comprehensive compliance procedures to confirm that

Independent Retailers perform in accordance with the Retailer Agreements.6

6 Plaintiffs attempt to vilify DISH for entering into a Retailer Agreement with a third-party
entity whose principal, unbeknownst to DISH, had a criminal background. There is no

(footnote continued)
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As to Plaintiffs’ focus on the conduct of six Independent Retailers – out of some

7,500 – with whom DISH has done business, Plaintiffs argue that DISH is liable for all of the

alleged violations committed by each of these six entities. DISH, however, did not know and

could not have known much of what Plaintiffs claim about these Independent Retailers when it

entered into the Retailer Agreements with them. Because DISH has an effective compliance

program, however, it was able to ascertain wrongdoing, investigate that wrongdoing, and if it

determined that the Independent Retailer would not cease its wrongdoing, terminate the

Independent Retailer. Plaintiffs try to impugn DISH’s very effective compliance program by

arguing that at the first sign of non-compliance or receipt of a consumer complaint, DISH

immediately should have terminated the Independent Retailers. That is not the real world or the

law. Nor is it a standard that the FTC applies in its own use of third parties, such as Lockheed

Martin, its contractor, for the NDNCR.

E. Plaintiffs’ Motion Is Not Supported by Undisputed Facts

Plaintiffs’ Motion is both legally and factually unsupported and contrary to the

established rules regarding the drawing of inferences on summary judgment. It is well-settled

that inferences must be drawn in DISH’s favor. Plaintiffs, however, engage in exactly the

opposite exercise by relying heavily on inferences drawn against DISH. For example, Plaintiffs

mischaracterize internal correspondence from DISH’s in-house counsel regarding retailer

conduct and/or the TSR/TCPA. This privileged material was made available to Plaintiffs by

(footnote continued)

requirement, as Plaintiffs suggest, that DISH or any company using independent third-
party businesses perform a criminal background check on such business before entering
into an agreement with them.
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Order of the Court. (d/e 151.) Plaintiffs rely on much of this correspondence as evidence of

alleged bad faith. In lifting the privilege for this documentation, this Court stated:

The in camera review shows that Dish’s attorneys actively
participated in monitoring compliance with the Rule. Dish
attorneys investigated consumer complaints. Dish attorneys
arranged for consumers to participate in sting operations designed
to establish that Dish retailers and distributors were violating Dish
procedures for compliance with the Rule.

Thus, this Court’s description of the role of in-house counsel clearly supports an

inference that that role was one that supported compliance. Plaintiffs now seek to have the Court

infer the precise opposite from the very same conduct. Obviously, such an inference cannot be

drawn against DISH on Plaintiffs’ Motion. Rather, this Court should draw the inference that

such conduct was in furtherance of DISH’s good faith compliance efforts.

In addition to its impermissible attempt to rely upon inferences it seeks to draw

against DISH, Plaintiffs also have failed to factually and legally support their claims with

admissible evidence. Plaintiffs’ failures can be summarized as follows:

By relying solely on “hits” to the NDNCR generated by “massive computer

processing,” rather than consumer testimony, Plaintiffs essentially assume that

every number on the NDNCR is a residential number that belonged to the

consumer who registered it at the time the call was made. Plaintiffs cannot prove

that each alleged NDNCR violation call was made to a residential, rather than

business or government, telephone subscriber who placed his or her number on

the NDNCR. The undisputed facts show that the opposite is true. Consumer

landlines are a minority of numbers on the NDNCR. The NDNCR is comprised

mostly of wireless numbers, business and government numbers, VoIP numbers,

and invalid numbers. Plaintiffs, therefore, cannot meet their burdens of proof
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because the FTC has not removed millions of business, government, abandoned,

and invalid numbers from the NDNCR, leading to a highly inflated and

knowingly flawed registry of numbers. In addition, Plaintiffs lack enforcement

jurisdiction as to many of these phone numbers.

Even as to residential landline numbers on the NDNCR, there are millions that

Plaintiffs know are not still associated with the Registrant Consumer. The FTC

concedes as much as it has unsuccessfully attempted to purge these numbers from

the NDNCR.

Plaintiffs make no attempt to account for this massive over-inclusiveness of

numbers on the NDNCR. Thus, Plaintiffs’ claims for over a billion dollars of

fines are based on an NDNCR that, by their own admission, is incapable of

producing a baseline for any violation, much less civil penalties of over a billion

dollars. Plaintiffs’ proposed injunction effectively would shut down entirely

lawful aspects of DISH’s business.

Under the TSR, the FTC has jurisdiction only over interstate calls, not intrastate

calls. 16 C.F.R. § 310.2(dd). The FTC has no evidence that each of the claimed

violation calls for which it seeks relief was interstate.

As to the alleged violations between 2003 and 2007, Plaintiffs cannot prove that

these alleged calls were even telemarketing calls, as opposed to calls for some

other purpose.

As to the Independent Retailer call records, Plaintiffs cannot prove which of the

calls were telemarketing calls, or that any telemarketing calls were made for a

DISH product or service, rather than some other company’s product or service. In
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fact, the FTC’s own investigator admitted that some of these Independent Retailer

calls were made to sell something other than a DISH product.

Under the TCPA and each of the state laws, State Plaintiffs can only seek relief

for telemarketing calls that are placed to residents in their states. State Plaintiffs

have no proof that telemarketing calls for which they claim a violation were

placed to consumers within the boundaries of California, Illinois, North Carolina,

and/or Ohio. Thus, State Plaintiffs seek hundreds of millions of dollars of fines

without proving that their residents were harmed. State Plaintiffs try to show calls

into their states based only on area codes. The FCC and courts repeatedly have

made clear that, due to advances in technology, area codes and telephone numbers

cannot be relied upon to prove that a call recipient resided or was located in a

particular state at the time of the call.

State Plaintiffs also claim that DISH made telephone calls using prerecorded

messages in violation of the TCPA. When all of these calls were made, the TCPA

did not bar such calls to a company’s customers. All of those pre-recorded calls

were made to then-existing DISH customers. Thus, there is no violation. The

prerecorded messages played during the allegedly violative calls confirm that the

calls were made to DISH customers: “Please listen to an important announcement

from DISH Network, your satellite television provider,” or “Dear DISH Network

Customers, add your favorite Chinese TV channels now!”

Finally, the FTC’s claim that DISH is liable for alleged abandoned calls (or

prerecorded message calls) by Independent Retailers Dish TV NOW and

Tenaya/Star Satellite, which DISH did not even know (and could not have
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known) were occurring because these Retailers were actually actively concealing

such information from DISH, are barred by the applicable statute of limitations.

F. Plaintiffs’ Motion Must Be Denied

In sum, the undisputed facts show that DISH acted in compliance with both the

TSR and TCPA, it has implemented robust and comprehensive written Do Not Call policies and

procedures, and continues to update and refine them as the law evolves. DISH has trained its

personnel, and the personnel of its Telemarketing Vendors on these policies and procedures, and

monitors compliance by these groups. DISH maintains an internal Do Not Call list (“DISH

Internal DNC List”), purchases versions of the NDNCR from the FTC, and relies on a

sophisticated process (using the FTC’s own subcontractor) to prevent telemarketing calls to

consumers who placed their telephone numbers on the Do Not Call lists. DISH vigorously

monitored and enforced all of these telemarketing policies and procedures, including by using

multiple levels of telemarketing campaign reviews, tracking consumer telemarketing complaints,

investigating and addressing such complaints, and enhancing its processes as a result of such

efforts. In fact, DISH has bettered its compliance program year-after-year, and bettered by far

the FTC’s own contractor’s compliance with respect to the NDNCR.

As to the Independent Retailers, first Plaintiffs’ Motion fails to supply the legal

basis to hold DISH liable for the conduct of any Independent Retailer cited therein. Also, the

isolated conduct of less than 1% of the Independent Retailers does not support Plaintiffs’ Motion

asserting over a billion dollars in penalties. Plaintiffs have not proven any retailer violations that

could be attributed to DISH. Further, there is simply no legal basis under the TSR, TCPA, or

state law to find DISH vicariously liable for such few Independent Retailers’ conduct.

In the face of these facts, Plaintiffs’ proposed form of order is both ominous and

odious. First, Plaintiffs reveal their true mindset (all telemarketing should be illegal) by seeking
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to ban DISH’s telemarketing activities for five years and potentially indefinitely. (Plaintiffs’

Motion at 152.) This is clearly an unconstitutional impingement on DISH’s free speech rights

and is unsupportable. Next, based on guilt by association, Plaintiffs seek to ban all Independent

Retailers from access to DISH’s sales process based on the alleged conduct of less than 1% of

Independent Retailers. Even if Plaintiffs had proven telemarketing violations by six Independent

Retailers, they cannot justify punishing every Independent Retailer. Finally, the fines they

suggest, nearly $1.3 billion, are outrageously excessive, do not correspond to any of the evidence

in this case, and are multiples of more than what the FTC has obtained in civil penalties of all of

its TSR enforcement actions combined.7 This outrageous request is plainly, and ominously,

oppressive, unreasonable, and unconstitutional. Plaintiffs’ Motion should be denied in its

entirety.

DISH’S RESPONSE TO PLAINTIFFS’ STATEMENT OF MATERIAL FACTS

DISH states as follows for its Response to the Plaintiffs’ Statement of Material

Facts. Consistent with Local Rule 7.1, DISH has segregated its response into Undisputed

Material Facts, Disputed Material Facts, Disputed Immaterial Facts, and Undisputed Immaterial

Facts. In addition, DISH provides Additional Material Facts.

UNDISPUTED MATERIAL FACTS

1. The National Do-Not-Call Registry (“Registry”) was established in 2003 and now
contains more than 200 million phone numbers. Dziekan Decl. ¶ 3 (Ex. 1).

2. Consumers register their phone numbers on the Registry via the Internet or through an
automated telephone system, and telemarketers register with the FTC and download the Registry

7 It should be apparent to the Court that the use of such inflated numbers and claims for
billions of dollars in damages occur for two entirely inappropriate reasons: (1) to obtain
favorable political headway for the FTC and the state Attorneys General in characterizing
their “fight;” and (2) to develop leverage for unreasonable settlement demands.
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in order to comply with the law. Answer to Second Am. Compl. ¶¶ 11, 15, Mar. 19, 2013 (d/e 263)
(Ex. 2).

3. Dish is a business entity formed under the laws of Colorado with a principal place of
business in Englewood, Colorado. Ex. 2 at ¶ 9.

4. Dish was known as Echostar until January 1, 2008, when it changed its name. Press
Release, EchoStar, EchoStar Communications Corporation Announces Distribution Date for the
Separation of Its Businesses (Dec. 28, 2007), available at http://about.dish.com/press-
release/corporate/echostar-communications-corporation-announces-distribution-date-separation-i
(Ex. 3).

14. Since October 18, 2003, Dish has placed interstate telemarketing calls to American
consumers through a network of call centers located in, among other places, Colorado, Texas,
New Jersey, West Virginia, and the Philippines. Dish Dep. 21:23-22:14, 24:10-25:24, 30:24-
31:24, 33:11-34:21, 109:15-25, 115:12-22, 118:7-122:23, Dec. 15, 2010 (Bangert) (Ex. 12); Dish
Dep. 61:5-20, Apr. 18, 2012 (Bangert) (Ex. 13).

19. Dish recorded data about the calls in its September 2007 to March 2010 call records in a
computer system, which accurately stored the phone number dialed, the date and time of the call,
a name indicating the campaign during which the call was made, and the “disposition code”
entered by the Dish employee or agent who handled the call. Ex. 14 at 68:5- 24, 158:18-159:9,
161:5-16; Ex. 12 at 14:17-15:13; Montano Dep. 56:8-56:18, Nov. 29, 2012 (Ex. 19).

26. Dish’s expert excluded the following from the “issue calls” in UF25: non- telemarketing
calls, calls where Dish asserts that the “telephone never rang” on the recipient’s phone, and calls
where Dish reached a business. Ex. 27 at 69:11-18; Ex. 16 at 6-7; John Taylor, Expert Rebuttal
Report at 10, Nov. 6, 2013 (Ex. 28).

36. In March 2011, Dish produced a copy of its entity-specific do-not-call list to Plaintiffs on
a disc labeled “Dish Network LLC Internal Do-Not-Call Lists,” with the cover letter from Dish’s
counsel reading: “. . . we enclose a CD-Rom containing DISH’s Internal Do Not Call lists,
which are responsive to Request No.1 of Plaintiffs’ Third RFPDs.” Letter from Boyle to Hsiao,
Mar. 11, 2011 (Ex. 31).

38. Since approximately December 2007, Dish has used an outside telemarketing-
compliance vendor, PossibleNow, to maintain the entity-specific do-not-call lists compiled by
Dish and its retailers, and has hired PossibleNow employees—including persons designated by
Dish as expert witnesses in this case—to consult on other compliance issues. Sponsler Dep.
64:7-69:5, Nov. 13, 2013 (Ex. 32), Sponsler Dep. Ex. 16, Nov. 13, 2013 (Ex. 33); Ex. 27 at
28:12-21; E-mail from Sponsler to Hutnik (July 25, 2007) (Ex. 34).

39. According to Mr. Taylor, Dish did not have access to many of the entity-specific do-not-
call requests its retailers collected until long after those requests had been made by consumers,
because its retailers did not upload those requests to PossibleNow. Ex. 27 at 47:21-49:8.

42. eCreek’s call-center agents labeled the calls where consumers asked not to be called as
“DNC,” meaning “do not call.” eCreek DNC Procedure (Ex. 37).
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120. One of Dish’s marketing strategies is placing outbound telemarketing calls to its current
and former customers. Ex. 12 at 104:2-106:7, 215:3-216:9; E-mail from Senderovitz to Altahwi
(Sept. 13, 2007) (Ex. 81); E-mail from Pastorius to Blum et al. (June 19, 2009) (Ex. 82).

129. Since Dish’s debut in 1996, it has contracted with thousands of TVRO (an acronym
meaning “TV Receive Only”) retailers. Ex. 62 at 16:2-7; Ex. 88 at 18:7-15.

131. TVRO retailers are local or regional entities that typically employ an installation staff.
Ex. 62 at 15:14-23.

132. Once a TVRO retailer makes a sale, the retailer’s employee or agent travels to the
customer’s home to install Dish service, and TVRO retailers do not receive payments from Dish
until they verify that they have installed or activated the customer. Ex. 62 at 15:14-23;
Amendment No. 1 to EchoStar TVRO Dealer Agreement with Teichart Mktg. ¶ 10 (June 10,
1997) (Ex. 91); Ex. 88 at 15:10-16:13.

313. An automated dialer or automatic telephone dialing system is defined as “equipment
which has the capacity to store or produce telephone numbers to be called using a random or
sequential number generator; and to dial such numbers.” 47 U.S.C. § 227(a)(1) (Ex. 236).

378. Mrs. Doucette has had her landline number, (310) 816-3152, since 1994 and her mobile
number, 310-650-9165, since 1992. Ex. 278 at 14:11-16.

390. The Johnsons signed up for Dish service in 2005 or 2006. Ex. 279 at 16:1-25.

479. Exhibits 16, 26, 28, and 298 are true and correct copies of reports of John Taylor
produced by Dish in connection with this litigation. Ex. 295 at ¶¶ 11, 16, 18, 89.

452. Mrs. Skala was a Dish Network customer from approximately 2004 to October or
November 2008. Ex. 292 at 17:24-19:3; 50:15-19.

DISPUTED MATERIAL FACTS

DISH disputes the accuracy and competence of these facts for the reasons stated.

21. Dish maintained an entity-specific do-not-call list, which recorded, among other things,
the phone numbers of persons who stated they did not wish to receive telemarketing calls by or
on behalf of Dish Network and the dates those requests were received. Ex. 12 at 210:13-21,
235:2-18, 240:3-241:23; Dish Dep. 237:1-241:15, Dec. 17, 2010 (Davis) (Ex. 21).

Response: While it is not disputed that DISH maintained an entity specific do not call

list, the list itself did not record things; rather it was a record of telephone numbers, many

of which FTC has no jurisdiction over, that purportedly belonged to persons who

requested to not be called at the time that they made such request (Defendant DISH
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Network’s Statement of Additional Material Facts (“AMF”), are set forth below8 (AMF ¶

19); the exhibits cited by Plaintiffs (Exs. 12 and 21) do not support the contentions

contained in this paragraph, that persons making such a request used the phrase “by or on

behalf of” DISH.

22. In May and June 2010, Dish produced its September 2007 to March 2010 internal call
records (the “2007-2010 call records”) in two sets: (1) a hard drive Bates numbered DISH-
00000001, containing calls handled by Dish’s domestic and Filipino call centers; and (2) two
CDs Bates numbered DISH-00000002, containing calls placed by eCreek’s dialer. Letter from
Korzha to Crane-Hirsch et al., May 27, 2010 (Ex. 22); Letter from Korzha to Crane-Hirsch et al.,
June 29, 2010 (Ex. 23); Letter from Boyle to Crane-Hirsch & Runkle, Apr. 27, 2010 (Ex. 24);
Letter from Boyle to Crane-Hirsch & Runkle, June 28, 2010 (Ex. 25).

Response: DISH disputes any implication that the call records contain telemarketing

telephone calls. As stated in DISH’s Second Supplemental Responses to Plaintiffs’ First

Request for Production of Documents for ESI (Plaintiffs’ Ex. 23), the records produced

had not been analyzed to determine whether the telephone numbers called were, inter

alia, on the applicable do not call registry, satisfied applicable grace periods, were based

on an existing business relationship, or whether the records ever left the dialer, were

made for collection purposes, or were made to business telephone numbers.

23. The analysis by Dish’s proffered expert, John Taylor of PossibleNow, confirmed as
accurate Plaintiffs’ findings that certain Dish calls in DISH-00000001 were “issue calls” or
Registry “hits”—i.e., calls were to telephone numbers that had been on the Registry for at least
31 days. John Taylor, Revised Expert Report at 1-2, Sept. 20, 2012 (Ex. 26).

8 DISH’s Additional Material Facts Numbers 1 through 427 are from DISH Network,
L.L.C.’s Memorandum of Law In Support of Its Motion for Summary Judgment,
Statement of Undisputed Facts, d/e 353. DISH acknowledges the Court’s suggestion to
not incorporate by reference these facts, and to restate the facts relied on to support
DISH’s Opposition to Plaintiffs’ Motion. With the exception of Additional Mateial Facts
1-6, each of these Additional Material Facts are relied on to support DISH’s Opposition.
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Response: The exhibit cited by Plaintiffs (Ex. 26) does not support the contentions

contained in this paragraph (see DX-238 Declaration of John Taylor dated February 5,

2014 (“Taylor Decl.”).

24. As used by Dish’s expert, the term “issue calls” means that Dish could not exclude on the
basis of any defense identified by its expert. Taylor Dep. 5:18-6:11, Nov. 20, 2013 (Ex. 27).

Response: The exhibit cited by Plaintiffs (Ex. 27) does not support the contentions

contained in this paragraph.

27. 53,167 of those 501,650 calls were to California phone numbers. Ex. 16 at 8.

Response: Plaintiffs have no evidence that any calls were made to “California phone

numbers”9 and the document cited does not provide any such evidence (see AMF 388-

400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).

28. 42,019 of those 501,650 calls were to California phone numbers using a 90-day Registry
grace period as opposed to a 31-day grace period. Ex. 28 at 10.

Response: Plaintiffs have no evidence that any calls were made to “California phone

numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any such

evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).

29. 24,096 of those 501,650 calls were to Illinois phone numbers. Ex. 28 at 10.

9 A dispute about a fact is “genuine” for purposes of summary judgment if the evidence of
the fact is such that a reasonable jury could return a verdict for the nonmoving party.
Borcky v. Maytag Corp., 248 F.3d 691, 695 (7th Cir. 2001). The Court should further
construe all facts in a light most favorable to the nonmoving party, and resolve all
ambiguities in favor of DISH. Mullin v. Temco Mach., Inc., 732 F.3d 772, 776 (7th Cir.
2013).
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Response: Plaintiffs have no evidence that any calls were made to “Illinois phone

numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any such

evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).

30. 16,005 of those 501,650 calls were to North Carolina phone numbers. John Taylor,
Supplemental Rebuttal Report of John Taylor at 3, Nov. 18, 2013 (Ex. 298).

Response: Plaintiffs have no evidence that any calls were made to “North Carolina

phone numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any

such evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).

31. 23,853 of those 501,650 calls were to Ohio phone numbers. Ex. 28 at 10.

Response: Plaintiffs have no evidence that any calls were made to “Ohio phone

numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any such

evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).

32. Dish does not preserve any information about the creation of its calling campaigns—
which are telesales efforts calling prospective, former, or current customers—and how it scrubs
its calling lists. Gogineni Decl. ¶ 8, Jan. 2, 2013 (d/e 224) (Ex. 29); Montano Decl. ¶ 14, Jan. 4,
2013 (d/e 227) (Ex. 30).

Response: The exhibits cited by Plaintiffs (Exs. 29 and 30) do not support Plaintiffs’

statement contained in this paragraph (see AMF ¶¶ 20, 34-35, 50-74).

35. Dish’s expert excluded from his call counts all calls in Dish’s 2007-2010 call records that
reached businesses. Ex. 16 at 7; Ex. 27 at 69:11-18, 71:1-4; Ex. 28 at 10.

Response: DISH’s expert did not arrive at the conclusions that Plaintiffs attribute to him

in this paragraph (see Taylor Decl. ¶¶ 2-10).

37. According to Dish, the telephone numbers on this list are those of consumers who told
Dish and its retailers that that they did not wish to receive future telemarketing calls. Ex. 21 at
237:1-241:15.
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Response: The exhibit cited by Plaintiffs (Ex. 21) does not support Plaintiffs’ statement

contained in this paragraph (see AMF ¶¶ 19).

43. From November 2008 through March 2010, Dish and/or eCreek made 140,349
telemarketing calls to more than 23,000 distinct consumer telephone numbers that had been
recorded as “DNC” by eCreek and Dish more than 30 days prior to the 140,349 illegal calls.
Yoeli Decl. ¶ 27 (Ex. 38); Third Party Vendor List-Calls.xls (Apr. 26, 2010) (Ex. 39); Ex. 21 at
289:14-290:18.

Response: Plaintiffs’ characterization of “illegal calls” is misleading and lacks

foundation; DISH disputes the veracity of the information relied upon by Plaintiffs’

expert (see AMF ¶¶ 112-178).10

44. In November 2013, Dish’s expert found 8,224,409 “issue calls” to the phone numbers of
persons who had stated to Dish or a Dish retailer that they did not wish to receive outbound
telephone calls 30 days or more prior to the calls at issue. Ex. 28 at 11 (Tables 3b-3d).

Response: The facts alleged in this paragraph are irrelevant and immaterial to any fact

that is pertinent to Plaintiffs’ motion; Plaintiffs’ characterization of “issue calls” as calls

“to the phone numbers of persons who had stated to Dish or a Dish retailer that they did

not wish to receive outbound telephone calls” is misleading and confusing; the exhibit

cited by Plaintiffs in this paragraph (Ex. 28) does not support Plaintiffs’ statement

contained in this paragraph (see Taylor Decl. ¶¶ 2-10.)

10 Courts will disregard alleged facts that contain legal conclusions, are hearsay, not based
on personal knowledge, irrelevant, or not supported by evidence in the record. Phillips v.
Quality Terminal Servs., LLC, 855 F.Supp.2d 764, 771-772 (N. D. Ill. 2012.) Moreover,
a party may not rely on vague, conclusory terms. Bumba v. Pavilion Foundation, No. 09
CV 2314, 2012 WL 7660209 at *6 (C.D. Ill. March 7, 2012), citing Gabrielle M. v. Park
Forest-Chicago Heights, Il. Sch. Dist. 163, 315 F.3d 817, 822 (7th Cir. 2003.)
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45. 3,114,488 of the 8.2 million calls in UF44 were placed to numbers that were actually on
Dish’s entity-specific do-not-call list and accessible to Dish at the time of the call. Ex. 28 at 11
(Tables 3b, 3d).

Response: The facts alleged in this paragraph are irrelevant and immaterial to any fact

that is pertinent to Plaintiffs’ motion; the issue is not “calls . . . placed to numbers,” as

claimed by Plaintiffs, because placing calls alone is not a basis for liability under the TSR

or TCPA, and instead, the content of the calls to actual persons are material questions of

fact. Phillips, 855 F.Supp.2d at 771-772.

46. 2,397,390 of the 8.2 million calls in UF44 were also calls that had been on the Registry
for more than 31 days. Ex. 38 at ¶ 29(b)(i). 11,004 of these 2,397,390 calls were included
within the 501,650 “issue” identified by Dish’s Expert John Taylor in UF25 (i.e., calls to
numbers on the Registry for more than 31 days). Ex. 38 at ¶ 29(b)(i). Excluding these 11,004
calls yields a total of 2,386,386 calls to phone numbers that had been on the Registry for more
than 31 days and that are numbers of persons who had stated to Dish or a Dish retailer that they
did not wish to receive outbound telephone calls 30 days or more prior to the call.

Response: The facts alleged in this paragraph are irrelevant and immaterial to any fact

that is pertinent to Plaintiffs’ motion. Phillips, F.Supp.2d at 771-772.

47. 302,983 of the 2,386,386 calls in UF46 were to California phone numbers. Ex. 38 at ¶
29(b)(i).

Response: Plaintiffs have no evidence that any calls were made to “California phone

numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any such

evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).

48. 296,640 of the 2,386,386 calls in UF46 were to California phone numbers using a 93-day
Registry grace period. Ex. 38 at ¶ 29(b)(ii).

Response: Plaintiffs have no evidence that any calls were made to “California phone

numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any such

evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).
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49. 118,289 of the 2,386,386 calls in UF46 were to Illinois phone numbers. Ex. 38 at ¶
29(b)(i).

Response: Plaintiffs have no evidence that any calls were made to “Illinois phone

numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any such

evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).

50. 97,785 of the 2,386,386 calls in UF46 were to North Carolina phone numbers. Ex. 38 at ¶
29(b)(i).

Response: Plaintiffs have no evidence that any calls were made to “North Carolina

phone numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any

such evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10)

51. 95,275 of the 2,386,386 calls in UF46 were to Ohio phone numbers. Ex. 38 at ¶ 29(b)(i).

Response: Plaintiffs have no evidence that any calls were made to “Ohio phone

numbers” (Mullin, 732 F.3d at 776), and the document cited does not provide any such

evidence (see AMF 388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10).

53. Steve McNichols of California, who has the phone number (323) 254-9603, received an
illegal call from Dish on June 18, 2009, and wrote to FTC the same day, “This company will not
stop calling me no matter how many times I have asked them to stop!” Ex. 1 at ¶ 29, Ex. A; Ex.
38 at ¶ 28, App. B.

Response: The alleged statements made in Exhibit 1 in support of this paragraph

constitute inadmissible hearsay with respect to anything allegedly said by the declarant

and therefore do not support the alleged facts; the telephone number referenced in this

paragraph does not appear in DISH’s call records or any of the call records produced in

this case (Taylor Decl. ¶14); Plaintiffs’ characterization of the alleged call as “illegal” is

misleading and lacks foundation. Phillips, F.Supp.2d at 771-772; Bumba, 2012 WL

7660209 at *6.
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55. Dish has known since at least January 2003 that prerecorded telemarketing messages,
also known as “robocalls,” are generally unlawful. E-mail from Davidson to Meyers et al. (Jan.
17, 2003) (Ex. 40); see Kyle Gaffaney, Federal Ban on Automated Prerecorded Messages, So-
Called “Robocalls,” Goes into Effect, 22 Loy. Consumer L. Rev. 130 (2009) (Ex. 41).

Response: The facts alleged in this paragraph are irrelevant and immaterial to any facts

that are pertinent to Plaintiffs’ motion; the exhibits cited by Plaintiffs (Exs. 40 and 41) do

not support Plaintiffs’ statement contained in this paragraph; the term “generally

unlawful” is misleading, and as such constitutes an irrelevant immaterial statement; to the

extent this paragraph addresses conduct outside the applicable statute of limitations, these

facts are not material because they cannot form the basis for any liability as to DISH.

Phillips, 855 F.Supp.2d at 771-772; Bumba, 2012 WL 7660209 at *6; 15 U.S.C. §

57b(d), accord FTC v. Magazine Solutions, LLC, No. 7-692, 2010 WL 1009442, at *13

(W.D. Pa. Mar. 15, 2010) (federal three year statute of limitations applies to these

claims.)

56. Since October 18, 2003, Dish has placed prerecorded telemarketing calls to American
consumers using a Dish-owned system to deliver prerecorded messages. Ramjee Decl. ¶¶ 7-8,
Jan. 4, 2013 (d/e 229) (Ex. 42).

Response: Disputed with respect to Plaintiffs’ characterization that DISH’s pre-recorded

message campaigns were regular, ongoing, or continuous as Plaintiffs’ use of “since”

implies. Merriam-Webster Online Dictionary, available at http://www.merriam-

webster.com/dictionary/since (defining “since” as “from a definite past time until now”)

(last accessed Jan. 28, 2014). In fact, DISH’s use of prerecorded messages was sporadic

at best, with the overwhelming majority of campaigns confined to a six-month period

between September 2007 and March 2008. See Ramjee Decl. ¶ 7(a)-(tt), Jan. 4, 2013 (d/e
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229) (Ex. 42).11 Moreover, discovery revealed that DISH had only 61 calling campaigns

over the more than ten-year period identified by Plaintiffs which utilized pre-recorded

messages. Id. at ¶ 5. Further, as the recording transcripts set forth at Paragraphs 7(a)

through (uu) of the Ramjee Declaration demonstrate, most of these calls were made to

existing customers.

In addition, to the extent this paragraph addresses conduct outside the applicable

statute of limitations, these facts are not material because they cannot form the basis for

any liability as to DISH. 15 U.S.C. § 57b(d).

Finally, there is no evidence to support the assertion that the recipients of such

calls were “consumers” who are protected by the TSR (i.e., the numbers called were

residential landlines still associated with the individuals who registered them in the first

instance).

92. Dish’s lawyers and compliance personnel have known specifically since before the
Registry went into effect that Dish would have to pay up to $11,000 per violation for violating
the TSR. E-mail from Maciejewski to Tran (Sept. 9, 2003, 4:50PM) (Ex. 57).

Response: DISH does not deny that its attorneys and compliance personnel have been

aware of the TSR since before the DNC Registry went into effect, and affirms that it has

sought to comply with those requirements. However, the exhibit referenced in this

paragraph (Ex. 57), and the reference to a penalty per violation, is not attributable to

DISH’s attorneys or compliance personnel. The referenced exhibit is from DISH’s

Information Technology Dept.

11 The campaign names include the date when the campaigns were used. For example,
“AM 090507 GREEK,” Ramjee Decl. at ¶ 7(a), occurred on September 5, 2007.
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93. Dish’s lawyers acknowledge that the marketing department does not tell them about sales
initiatives that may raise telemarketing concerns. E-mail from Davis to Pastorius (June 6, 2008)
(Ex. 58).

Response: The exhibit cited by Plaintiffs in this paragraph (Ex. 58) does not support the

contentions contained in this paragraph; it does, however, support the fact that DISH took

seriously its compliance efforts and, as such, constitutes a fact that supports DISH’s safe

harbor defense; DISH further objects to the use of Exhibit 58 on the grounds of attorney-

client privilege and the attorney work product doctrine.

94. In early 2010, Dish realized that its internal dialing systems did not actually scrub
telephone numbers on its entity-specific do-not-call list from its telemarketing campaigns. E-mail
from Montano to Davis (Jan. 28, 2010) (Ex. 59); E-mail from Bagwell to Montano (Jan. 28,
2010) (Ex. 60).

Response: Plaintiffs state that DISH’s internal dialing systems did not scrub telephone

numbers on its Internal DNC list out of its telemarketing campaigns and that DISH knew

of such fact. That is an incorrect assertion and heavily disputed in any event. Any

dialing issues were the results of one-off human errors – in occasional instances, DISH

employees simply failed to select the correct filtering/scrubbing option before the

relevant calling campaigns took place. The two emails that Plaintiffs cite show that

dialing errors were not the result of DISH’s scrubbing technology not working as it

should but, rather, a single instance where a DISH manager failed to add a number to

DISH’s IDNC list and suppress that number from DISH’s dialer. See E-mail from

Montano to Davis (Jan. 28, 2010) (Ex. 59) (“I am concerned that Kenny [a DISH

manager] looked the number up . . . but failed to recognize that it wasn’t on our internal

DNC list. He should have added [it] to the list, suppressed it in [the] dialer, and included

the number in [the list] to be suppressed in through Possible Now.”); E-mail from

Bagwell to Montano (Jan. 28, 2010) (Ex. 60) (same). Thus, at most, DISH realized that,
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in occasional instances, as the result of human error, certain numbers that should not have

been called were not suppressed; but, there is no evidence of a uniform, consistent, and

ongoing failure of DISH’s internal dialing system to scrub, as Plaintiffs have asserted.

Contrary to the contention in this paragraph, DISH’s automated dialing machines do

scrub for telephone numbers on its entity specific DNC list for DISH’s telemarketing

campaigns (AMF ¶¶ 50-57).

104. PossibleNow discovered at some point in 2007 or 2008 that Dish’s system for scrubbing
its calling lists was “flawed and not operating in a compliant manner.” PossibleNow, Dish
Network Client Profile (Ex. 69).

Response: The exhibit cited by Plaintiffs (Ex. 69) does not support the contentions

contained in this paragraph; however, the exhibit does support the fact that DISH took

seriously its compliance efforts and, as such, constitutes a fact that supports DISH’s safe

harbor defense; the contentions in this paragraph misstate the evidence, because Exhibit

69 consists of a memo from PossibleNOW indicating potential upgrades and/or current

processes or procedures, and the reference in the paragraph appears to be related solely to

the scrubbing process using lists provided by Retailers to DISH; to the extent this

contention references Retailers, it is also irrelevant and immaterial because such retailer

is not DISH’s agent, and any conduct alleged by that retailer does not establish liability as

to DISH. See Opposition at Sections II and V.

105. PossibleNow told Dish in 2009 that it needed to improve its compliance systems in order
to comply with “regulator mandates,” but Dish did not buy the product PossibleNow
recommended. Ex. 32 at 34:22-40:25, Sponsler Dep. Ex. 15, Nov. 13, 2013 (Ex. 70).

Response: The exhibits cited (Exs. 32 and 70) do not support the contentions contained

in this paragraph. As Mr. Sponsler testified, the recommendations he made were for the
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purposes of selling services without any specific knowledge regarding DISH’s retailer

compliance program:

[I]n 2009 my relationship with Dish was fairly new. I didn’t know very
much about what they did or how they did it. And so, I had recommended
to them the most – one of the most comprehensive programs that we do
without having an analysis of, you know, how did Dish, what was their
relationship with their retailers, specifically, and how did they handle that
through contracts. I didn’t even look at that stuff. This was just, you
know, kind of the Cadillac program that I put out there. And what I am
saying is that today, in 2013, knowing what I know now about Dish’s
relationships, I would design a different program recommendation.

(AMF 431, DX-226 (Sponsler Dep.54:9-24.). The interaction described in Exs.

32 and 70 regarding PossibleNOW/Compliance Point, however, does support the

fact that DISH took seriously its compliance efforts and, as such, constitutes a fact

that supports DISH’s safe harbor defense.

106. For years, Dish told consumers who complained about telemarketing that they should
contact each of their thousands of “independent” retailers if they wish to stop receiving Dish
telemarketing calls. Letter from Romero to Fink (Feb. 21, 2007) (ex. 71); Letter from Bappe to
Fox (July 14, 2006) (Ex. 72); dnc tracker template -Direct3.doc (July 1, 2012) (Ex. 73); Musso
Decl. at 2, Aug. 16, 2010 (d/e 48-3) (Ex. 74).

Response: Plaintiffs misstate the exhibits in support of this paragraph; the exhibits cited

by Plaintiffs (Exs. 71, 72, 73, and 74) do not support the contentions made by Plaintiffs in

this paragraph; however, they do support the fact that DISH took seriously its compliance

efforts and, as such, constitutes a fact that supports DISH’s safe harbor defense.

107. When a do-not-call complaint came in, the Dish customer service agent was required to
ask the consumer if he or she answered the phone when the telemarketer called. Dish, ERT
Tracker-TCPA at DISH5-0000078125 (Ex. 75).

Response: The exhibit cited by Plaintiffs (Ex. 75) does not support the contentions made

by Plaintiffs in this paragraph; however, it do support the fact that DISH took seriously
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its compliance efforts and, as such, constitutes a fact that supports DISH’s safe harbor

defense.

108. If the consumer said “no,” the Dish employee was required to read the following
statement: “Calls to a consumer by a telemarketer do not actually constitute a violation of the
Telephone Consumer Protection Act if the consumer does not answer the call.” Ex. 75 at
DISH5-0000078125.

Response: The exhibit cited by Plaintiffs (75) does not support the contentions made by

Plaintiffs in this paragraph; however, it does support the fact that DISH took seriously its

compliance efforts and, as such, constitutes a fact that supports DISH’s safe harbor

defense.

112. Ms. Musso, Dish’s telemarketing compliance manager for its retailers, agreed that the
retailers were on “the honor system” and stated that retailers committing telemarketing violations
were judged on a “case by case basis.” Ex. 77 at 63:15-64:23, 133:12 134:10, 222:9- 223:5,
244:16- 245:9.

Response: The exhibit cited by Plaintiffs (Ex. 77) does not support the contentions made

by Plaintiffs in this paragraph; Plaintiffs ignore the fact that DISH’s interactions with the

Retailers are governed by contract (see AMF ¶¶ 180-196); DISH has robust procedures in

place concerning alleged telemarketing violations, which supports the fact that DISH

took seriously its compliance efforts and, as such, constitutes a fact that supports DISH’s

safe harbor defense (see AMF ¶¶ 197-210).

114. Dish received many thousands of consumer complaints about telemarketing. Active
Tracker .xls (Ex. 79).

Response: The exhibit cited by Plaintiffs in this paragraph (Ex. 79) constitutes

inadmissible hearsay with respect to any of the contents of this document and therefore

does not support the alleged facts regarding the content of any given complaint; however,

Exhibit 79 does support the fact that DISH took seriously its compliance efforts and, as
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such, constitutes a fact that supports DISH’s safe harbor defense. Phillips, 855 F.Supp.2d

at 771-772.

116. Ms. Musso testified that she did not look at complaints that did not contain a caller ID
number reported by the complainant because “you can’t get blood from a turnip.” Ex. 77 at
221:15 – 222:23.

Response: Plaintiffs misstate the exhibits in support of this paragraph; the exhibit cited

by Plaintiffs (Ex. 77) does not support the contentions made by Plaintiffs in this

paragraph; the information contained in that exhibit, however, does support the fact that

DISH took seriously its compliance efforts and, as such, constitutes a fact that supports

DISH’s safe harbor defense.

121. Dish’s system for scrubbing—i.e., eliminating from its calling lists numbers that should
not be called—depended on Dish employees inputting criteria into a number of proprietary data
systems. Ex. 13 at 19:22-20:22, 84:8-21; 114:13-115:22, 152:18-153:10; Ex. 17 at 129:14-
130:15, 160:19-161:07.

Response: DISH employees are responsible for setting up the determined scrub criteria

for a campaign by selecting (i.e. inputting) the criteria into the Pdialer application that

will then process the list based on the criteria selected. However, that is only one step in

the process, a secondary scrub takes place at PossibleNow in instances where the lists are

telemarketing calls.

122. Dish did not scrub its current and former customer telemarketing calling lists against the
Registry. E-mail from Davis to Gregg (Oct. 13, 2008) (Ex. 83); E-mail from Dexter to Kuehn
(Oct. 25, 2011) (Ex 84).

Response: The exhibits cited by Plaintiffs (Exs. 83 and 84) do not support the

contentions contained in this paragraph; Exhibits 83 and 84 do, however, provide facts

that support DISH’s safe harbor defense; DISH further objects to the use of Exhibits 83

and 84 on the grounds of attorney-client privilege and the attorney work product doctrine.

3:09-cv-03073-SEM-TSH   # 381    Page 54 of 413                                          
         

006470

TX 102-006885

JA007623

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



33

123. Dish did not scrub many of its telemarketing calling lists against its entity specific do-
not-call list. Ex. 28 at 10-11.

Response: The exhibit cited by Plaintiffs (Ex. 28) does not support the contentions made

by Plaintiffs in this paragraph; the word “many” as used in this paragraph is vague and

misleading. Bumba, 2012 WL 7660209 at *6.

124. Dish did not establish written policies for scrubbing of its lists. Ex. 13 at 149:8-151:11.

Response: The deposition testimony cited by Plaintiffs does not support this statement

of fact. Indeed, the deponent on whose testimony Plaintiffs exclusively rely qualified his

responses with respect to whether there was a written policy – “I don’t think it was in a

written policy [regarding the “auditing” of DNC lists],” “I can’t speak to ever,” and “not

to my knowledge.” Exh. 13 at 149:18, and 149:23-24. Thus, rather than stating

definitively that DISH had no written policy – as Plaintiffs suggest – Mr. Bangert

testified that he simply did not know one way or another.

In fact, the record reveals that, since at least 2003, DISH has had written policies

and practices designed to comply with the TSR and TCPA in order “to protect the

privacy rights of consumers and to promote compliance with applicable laws and

regulations,” and “to honor the request of any person who opts not to receive telephone

solicitations” from DISH. (DX-2, Montano Decl. ¶ 16; see also DX-5, DISH-00000449-

52 at 450; DX-6, DISH-00001939-41 at 1940; DX-3, DISH-00006052 at 6053; and DX-

4, DISH-00006850 at 6851.) Further, DISH periodically updated its “‘Do Not Call’

Policy” and related supporting procedure documents and distributed them internally to all

DISH employees with responsibility for outbound calls in the ordinary course of DISH’s

business. (DX-5. DISH-00000449-52 at 450; DX-6, DISH-00001939-41 at 1940; DX-3,

DISH-00006052 at 6053; and DX-4, DISH-00006850 at 6851.) DISH’s “Do Not Call”
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Policy and related supporting procedures set forth, among other things: (a) the procedures

by which any persons who inform DISH that they do not wish to receive solicitation calls

from DISH are placed on DISH’s Internal DNC List (as defined below); (b) the

procedures by which DISH complies with the NDNCR; (c) the precise language DISH

personnel are to use when responding to requests to be added to DISH’s Internal DNC

list and/or requests for a copy of DISH’s “Do Not Call” Policy; and (d) the procedures for

updating DISH’s Internal DNC List. (DX-5, DISH-00000449-52 at 450; DX-6, DISH-

00001939-41 at 1940; DX-3, DISH-00006052 at 6053; and DX-4, DISH-00006850 at

6851.)

125. Dish did not educate the employees that created marketing lists on how to ensure that
those lists were appropriately scrubbed for do-not-call compliance with federal or state
telemarketing laws. Ex. 13 at 119:17-120:9, 129:25-131:10.

Response: Plaintiffs grossly misrepresent the record. In fact, they flatly contradict it.

The deposition testimony cited by Plaintiffs in support of this fact supports the opposite

conclusion – that DISH did educate and train its employees on how to ensure calling lists

were appropriately scrubbed for compliance with federal and state telemarketing laws.

For example, the following exchanges took place between Plaintiffs’ counsel and the

deponent:

Q. . . . Did DISH Network have a training program for users of P-
Dialer? . . . Go ahead. Answer the question.
A. I guess the answer to the question is: We decided. How it worked
is that we worked with legal. Legal told us which types of scrubs would
be applicable, and then those would be the scrubs that would be used.
Q. I’m asking about a training program. If the answer is no, that’s
fine.
A. I’m not saying the answer is no.
Q. Okay.
A. What I’m saying is: That’s how it works. I learned how to use the
system in instruction with IT, reviewing the documents, and learning it.
So yes. I would say to that regard, there is a training program.
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Q. Okay. Did other users undergo this – of P-Dialer undergo this
training program?
A. I personally trained everyone on P-Dialer, and, as I said, when I
transitioned it to Monte, this was one of the things I trained him on.

Ex. 13 at 119:17-120:14 (emphasis added and counsel’s objections omitted). Plaintiffs,

again, seriously misrepresent the record and their Motion for Summary Judgment should

be denied for that reason alone. See Internet Mktg. Group, Inc., 2006 WL 273540.

It is clear that DISH trained its personnel, and the Telemarketing Vendors, on

DISH’s Do Not Call compliance policies and procedures. (DX-2, Montano Decl. ¶ 12.)

This training is (and has been) provided to any DISH employee or vendor responsible for

managing and/or implementing outbound calling campaigns. (Id.) DISH took this training

seriously. (Pl. Dep. Ex. 268 (Werner) DISH-00006629.) DISH’s project manager of

technical operations, Bob Davis, managed the outbound call operations area, including

new outbound requests, Do Not Call compliance, TCPA compliance, and dialer

operations. (DX-170, Davis Dep. 17:9-18; 38:2-23.) The project manager of technical

operations supervised a dialer operations manager, who supervised two to three business

operations specialists, and an outbound operations manager, who supervised two to three

employees. (Id. 18:10-18.)

Training is provided in person by a departmental coach, by a member of DISH’s

legal or compliance teams, or by an employee of PossibleNOW, a third party that

provides TCPA training and compliance services for DISH. (DX-2, Montano Decl. ¶ 13;

DX-14, DISH-00000126-77 (“CSC Do Not Call Requests”); DX-12, DISH-00000438-44

(“Do Not Call Regulatory Compliance”); DX-11, DISH2-0000037715 (email regarding

DNC training schedule); DX-9, 38646, 38647-49 and 38650-52 (e-mail re: DNC training

w/ attached presentations re: Inbound DNC Process and Investigator Process for DNC);
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DX-17, DISH5-0000021632-53 (PowerPoint presentation delivered by PossibleNOW);

DX15, 21674-78 (same); DX-16, 21689-703 (same); DX-18, 21738-60 (same).) A

trainee may also be assigned to review a PowerPoint presentation on DISH’s Do Not Call

compliance procedures, available on DISH’s intranet, with his or her department

managers. (DX-2, Montano Decl. ¶ 14.) The managers will discuss the presentation with

the trainee and, later, the trainee may address any questions about Do Not Call

compliance to the trainee’s managers and/or DISH’s Do Not Call compliance team. (Id.)

DISH also provides its inbound and outbound calling employees with specific

training on: (1) how to access and provide consumers with DISH’s Do Not Call Policy;

(2) how to add consumers to DISH’s Internal DNC List; and (3) how to distinguish

between the types of calls that may or may not be placed to consumers, regardless of

whether they are on a Do Not Call list. (DX-2, Montano Decl. ¶ 15; DX-14, DISH-

00000137-38, 140-55, 161-65.) All of DISH’s outbound call agents also receive training

on the applicable telemarketing laws and specific do not call regulations. (DX-217,

Dexter Dep. 43:8-17.) DISH provided the department responsible for placing outbound

telephone calls with telemarketing compliance training through a PowerPoint

presentation that was followed up with a group discussion. (DX-217, Dexter Dep. 16:20-

17:15.)

DISH also provides its Telemarketing Vendors’ agents with the same training that

DISH agents receive. (DX-217, Dexter Dep. 45:2-5.) DISH’s Do Not Call policy is

available on a DISH website to which all DISH agents (and Telemarketing Vendor

agents) have access. The policy is part of the training that is provided to any agents who

are engaged in outbound calling. (Id. 179:25-180:4; 181:20-23.) Initially, with respect to

3:09-cv-03073-SEM-TSH   # 381    Page 58 of 413                                          
         

006474

TX 102-006889

JA007627

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



37

do-not call scrubbing against DISH’s Internal DNC List and the NDNCR list, Russell

Bangert, a DISH employee trained in telemarketing compliance, trained all personnel

responsible for using DISH’s dialer and scrubbing system (P-Dialer) as to which scrubs

to perform on outbound calling lists (including scrubs against all do not call lists), and

then trained the individual who took over this responsibility at DISH for Mr. Bangert.

(DX-217, Id. 111:20-112:5; 119:7-121:12.) Thereafter, training for DISH’s dialer and

scrubbing systems, as well as procedures for all outbound calls, was performed by

DISH’s Dialer Operations Team in its Bluefield call center prior to processes being

centralized and updated at DISH’s corporate campus and integrated with PossibleNOW

in early 2008. (DX-2, Montano Decl. at ¶ 16.)

126. Dish does not have a practice of requiring all outbound calling campaigns to be vetted for
compliance. E-mail from Fletcher to KBSCorpPB@echostar.com (Mar. 14, 2008) (Ex. 85); E-
mail from Dexter to Walden (Aug. 16, 2011) (Ex. 86).

Response: The exhibits cited by Plaintiffs (Exs. 85 and 86) do not support the

contentions contained in this paragraph – the vast majority of the contents of Exhibit 85

relate to physical mail and e-mail, not telemarketing, and Exhibit 86 appears to relate to

survey campaigns and not telemarketing campaigns; however, these exhibits do support

the fact that DISH took seriously its compliance efforts and, as such constitute facts that

supports DISH’s safe harbor defense; DISH further objects to the use of Exhibit 86 on the

grounds of attorney-client privilege and the attorney work product doctrine.

397. Dish’s 2003-2007 call records reflect that Dish made 115 calls to the Johnson’s telephone
number between February 2006 and August 2007, including at least three calls more than 30
days after July 12, 2007, when Dish placed the Johnsons’ number on its entity-specific do-not-
call list. Ex. 38 at ¶ 13.
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Response: The exhibit cited by Plaintiffs (Ex. 38) does not support the contentions in

this paragraph, because Ms. Johnson’s telephone number was placed on the Registry on

November 7, 2007, and therefore, any alleged calls received prior to this date cannot

constitute TSR or TCPA violations. Moreover, DISH placed this consumer’s telephone

number on its accessible internal do-not-call list on October 23, 2008, and the July 12,

2007 date to which Plaintiffs refer is the date on which this consumer’s telephone number

was placed on a Retailer’s internal do-not-call list (to which DISH did not have access at

that time) (Taylor Decl. at ¶ 4). The facts alleged in this paragraph are irrelevant and

immaterial to any fact that is pertinent to Plaintiffs’ motion, because Ms. Johnson had an

EBR with DISH since in or about 2005 or 2006 until mid-2013, and therefore, any calls

made to this consumer during the time alleged by Plaintiffs would not have been potential

TCPA or TSR violations (Taylor Decl. at ¶ 4). See Opposition at Section IV; Phillips,

855 F.Supp.2d at 771-772.

401. Dish’s 2007-2010 call records show that during the year between September 2007 and
September 2008, Dish made 52 separate telemarketing calls to the Johnsons’ landline number as
part of the following telemarketing campaigns: TH VOL TRAIL (1MTH), BF VOL TRAIL
(2MTH), BF VOL TRAIL (4MTH), TH VOL TRAIL (5MTH), EP VOL TRAIL (6MTH), TH
VOL TRAIL (7MTH), EP VOL TRAIL (8MTH), OR VOL TRAIL (9MTH). Ex. 38 at ¶ 13.

Response: This is disputed because Ms. Johnson’s telephone number was placed on the

Registry on November 7, 2007, and therefore, any alleged calls received prior to this date

cannot constitute TSR or TCPA violations. Moreover, DISH placed this consumer’s

telephone number on its accessible internal do-not-call list on October 23, 2008, and the

July 12, 2007 date to which Plaintiffs previously referred is the date on which this

consumer’s telephone number was placed on a Retailer’s internal do-not-call list (to

which DISH did not have access at that time) (Taylor Decl. at ¶19). The facts alleged in
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this paragraph are therefore irrelevant and immaterial to any fact that is pertinent to

Plaintiffs’ motion, because Ms. Johnson had an EBR with DISH since in or about 2005 or

2006 until mid-2013, and therefore, the alleged calls made to this consumer by DISH

would not have been potential TCPA or TSR violations (Taylor Decl. at ¶ 4); The exhibit

cited by Plaintiffs in this paragraph does not support the contentions contained in this

paragraph, because the call campaign codes referenced in this paragraph (i.e., “TH VOL

TRAIL (1MTH), BF VOL TRAIL (2MTH), BF VOL TRAIL (4MTH), TH VOL TRAIL

(5MTH), EP VOL TRAIL (6MTH), TH VOL TRAIL (7MTH0, EP VOL TRAIL

(8MTH), OR VOL TRAIL (9MTH)”) are campaigns that DISH uses to call current

customers or to call customers within an 18-month period after such consumer has

terminated services with DISH, and accordingly, these particular campaign codes

indisputably show that the calls were made within the proper EBR period (Taylor Decl.,

¶20).

426. During one of two Dish calls on January 5, 2007, Ms. Nagendra told Dish she did not
want any more telemarketing calls, the disposition code “SP” was entered into Dish’s system,
and her landline number was added to Dish’s entity-specific do-not-call list. Ex. 38 at ¶ 15.

Response: The alleged exhibit cited by Plaintiffs in this paragraph (Ex. 38) does not

support the contentions contained in this paragraph regarding whether Ms. Nagendra told

DISH she did not want any more telemarketing calls or whether the disposition code

“SP” was entered into DISH’s system; the telephone number 973-895-0071 was entered

into DISH’s internal DNC list on January 5, 2007, which supports the fact that DISH

took seriously its compliance efforts and, as such, constitutes a fact that supports DISH’s

safe harbor defense.
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427. “SP,” which stands for “suppression,” is used by Dish’s internal systems to suppress a
particular telephone number and prevent it from being dialed in future telemarketing campaigns
or, if entered directly into the dialer, immediately. System A Dispositions 1_12_09.doc (Ex.
288); Ex. 14 at 158:11-159:9, 162:10-16.

Response: “SP” is the dialer disposition used when an outbound call is placed and the

consumer receiving the call indicates that they would like to stop receiving telemarketing

calls (Ex. 14 at 158:21-23); the system registers the consumers phone number on the

DISH internal DNC list during nightly updating processes (Id. at 161:1-4); this process

and the disposition “SP” should not be confused with the process for suppressing a

telephone number directly in the dialer which will stop all calls (Id. at 162:10-12); the SP

dialer disposition only adds the number to the internal DNC list (Id.).

433. Ms. Phillips’ telephone number was first placed on the Registry on June 3, 2007, and re-
registered in 2010 and 2012. Ex. 1 at ¶ 13.

Response: The facts alleged in this paragraph are disputed, because DISH’s records

indicate that Ms. Phillips’ 336-351-5395 telephone number was placed on the Registry on

June 4, 2007) (Taylor Decl., ¶26).

434. Ms. Phillips has never been a Dish customer and she has not contacted Dish to inquire
about services by phone or through completing a lead form on the Internet. Ex. 289 at 36:15-16;
37:3-38:1.

Response: The exhibit cited by Plaintiffs (Ex. 289) does not support the contention

contained in this paragraph, that Ms. Phillips never contacted DISH to inquire about

services, because Ms. Phillips testified that she conducted internet research about DISH’s

and DirectTV’s services prior to signing up for DirecTV (Ex. 289, 36:23-38:4), and Ms.

Phillips could not recall one way or the other whether she provided her phone number to

DISH while looking into its products and services (id., at 38:2-4).
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436. The calls were so incessant she tried to contact Dish twice to address the error and stop
the calls. Ex. 289 at 46:1-6, 50:20-52:20, 62:6-12.

Response: The facts alleged in this paragraph are argumentative; the exhibit cited by

Plaintiffs in this paragraph (Ex. 289) does not support the contention in this paragraph

that the calls that Ms. Phillips received were “incessant.” Bumba, 2012 WL 7660209 *6.

438. Between October 25, 2007 and December 6, 2007, Dish called Ms. Phillips’ home
telephone number six times as part of its HG STZ LATINO, EC PLYINTV NEW(ESP), and EC
STZ LATINO 2P telemarketing campaigns. Ex. 38 at ¶ 16.

Response: Ms. Phillips conceded that the calls made to her were a case of mistaken

identity because the campaign codes associated with the referenced calls indicate that

these were telemarketing calls offering service-related upgrades to an existing DISH

customer or to a consumer who DISH believed to be a customer based on the associated

telephone number. (Taylor Decl., ¶28-29; Pls. Ex. 289 at 43:1-45:1). DISH’s

telemarketing calls were directed at an individual of Hispanic descent that it believed to

be a customer of DISH. Ms. Phillip’s conceded as much in her deposition as she testified

that her (336) 351-5395 telephone number was newly assigned to her and that she was

receiving DISH calls attempting to locate an individual of Hispanic descent. (DX-236 at

31:12-32:25; Pls. Ex. 289 at 43:1-45:1).

439. Between 2008 and 2010, Ms. Phillips continued to receive calls marketing Dish on her
336-351-5395 number, sometimes up to two a day, usually around lunchtime and dinner time,
encouraging her to subscribe for Dish; if she did not answer a message would be left urging her
to subscribe to Dish. Ex. 289 at 67:6-68:5, 72:5-23.

Response: The alleged statements in Exhibit 289 constitutes inadmissible hearsay with

respect to anything allegedly said by any unidentified callers; the facts alleged in this

paragraph lack foundation, and they are disputed, because DISH’s call records indicate

that DISH placed only the following two calls to Ms. Phillips after December 31, 2007:
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1) March 5, 2009 under the “AM RA 0305” campaign; and 2) March 6, 2009 under the

“AM ADHOC AUTOPAY” campaign (Taylor Decl., ¶30); the facts alleged in this

paragraph are disputed because the campaign codes associated with the foregoing two

calls indicate that these were not telemarketing calls, and therefore, these calls were

placed by DISH to an existing DISH customer or to a consumer who DISH believed to be

a customer based on the associated telephone number. (Id.).

440. Ms. Phillips knew it was Dish calling from the phone number displayed and from
the message itself, which mentioned Dish Network and “was like listening to a commercial on
your telephone.” Ex. 289 at 67:11-69:8, 70:8-16.

Response: The exhibit cited by Plaintiffs (Ex. 289) does not support the contention

contained in this paragraph, that Ms. Phillips knew that the calls she was receiving were

from DISH; the alleged statements made in Exhibit 289 in support of this paragraph

constitute inadmissible hearsay with respect to the calls she allegedly received; the facts

alleged in this paragraph are disputed because Ms. Phillips never chose to speak to a live

individual to obtain the origin of the calls (Pls. Ex. 289 at 69:12-16); the facts alleged in

this paragraph are speculative, because Ms. Phillips could not recall any of the products

or services that were allegedly being offered because she did not wait on the phone long

enough (all that she recalls is that “DISH Network” was mentioned), (id. at 70:5-71:8),

nor did she ever confirm that the numbers on her caller I.D. were telephone numbers used

by DISH, and instead, she only recalls seeing different numbers on her caller I.D. when

the calls rang to her home (DX-236 at 73:9-74:12); the facts alleged in this paragraph

lack foundation; the facts alleged in this paragraph misstate the testimony, which does not

mention any “number displayed.” Phillips, 855 F.Supp.2d at 771-772.
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443. Mr. Sill placed his landline number on the Registry on December 20, 2005. Ex. 1
at ¶ 18.

Response: DISH’s records indicate that Mr. Sill’s 309-579-3058 telephone number was

placed on the Registry on or about December 25, 2005. (Taylor Decl., at ¶ 31.)

451. Mrs. Skala placed her land line number, (708) 389-0244, on the Registry in
August 2007. Ex. 1 at ¶ 19.

Response: Ms. Skala’s 708-389-0244 landline telephone number was placed on the

Registry on or about August 22, 2007. (Taylor Decl., ¶34).

454. After her July 2009 do-not-call request, Dish called Ms. Skala at least nine more times.
Ex. 38 at ¶ 20; Ex. 292 at 20:8-23.

Response: The facts alleged in this paragraph do not support the contention that the

alleged nine calls were telemarketing calls. Moreover, DISH’s safe harbor defense is a

complete defense to any alleged violations of the TSR or TCPA. See 16 C.F.R. §

310.4(b)(3) (TSR safe harbor); 47 C.F.R. § 64.1200(c)(2) (TCPA safe harbor).

455. In early 2010, Mrs. Skala received several sales calls from Dish Network to her land line
number—each time she told the caller she was not interested and to please not call again. Ex.
292 at 20:4-22:20, 23:11-24:3, 39:20-23, 64:3-8; Ex. 38 at ¶ 20.

Response: The cited testimony does not support the contention.

456. These calls led Mrs. Skala to file two complaints in January and February 2010.
Ex. 1 at ¶ 20.

Response: DISH does not dispute that Mrs. Skala filed two complaints in January and

March, 2010; however, Plaintiffs have not provided any evidence that calls from DISH

“led Mrs. Skala to file” the referenced complaints.

457. Dish continued to call Mrs. Skala and labeled telemarketing calls to her number as
“DNC” two more times, on February 3 and March 2, 2010, yet apparently never placed her
number on Dish’s entity specific do-not-call list. Ex. 38 at ¶ 20.
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Response: Ms. Skala’s deposition testimony does not confirm that she received the

number of calls referenced in the cited exhibit. Moreover, DISH’s safe harbor defense is

a complete defense to any alleged violations of the TSR or TCPA. See 16 C.F.R. §

310.4(b)(3) (TSR safe harbor); 47 C.F.R. § 64.1200(c)(2) (TCPA safe harbor).

DISPUTED IMMATERIAL FACTS

The following facts alleged by Plaintiffs are not material given the governing law of Plaintiffs’
claims.12 In addition, DISH disputes the accuracy and competence of these facts for the reasons
stated.

16. Since October 18, 2003, Dish has placed live interstate telemarketing calls to American
consumers through several vendors to whom it sends telemarketing lists. Ex. 12 at 32:5-33:2,
34:22-35:23, 37:10-46:6, 104:2-109:25, 140:14-141:6.

Response: The phrase “telemarketing lists” is vague and therefore fails to provide

relevant evidence of any material fact in support of Plaintiffs’ motion. Bumba, 2012 WL

7660209 at *6.

17. Dish made more than one interstate telemarketing call as part of its telemarketing
activities. John Taylor, Expert Report of John Taylor at 9 (Oct. 14, 2013) (removing only
174,474 calls out of millions as “intrastate” calls) (Ex. 16).

Response: The use of the phrase “telemarketing activities” is vague and therefore fails to

provide relevant evidence of any material fact in support of Plaintiffs’ motion; in

addition, the identification of alleged “interstate” calls by area code cannot be the basis of

any claim of liability by Plaintiffs in their motion, see AMF ¶¶ 388-400. Bumba, 2012

WL 7660209 at *6.

12 Material facts” are defined by the substantive law at issue in the case, and are those facts that
are necessary to apply the law. Golden v. Barenborg, 850 F.Supp. 716, 720 (N.D. Ill. 1994)
aff'd, 53 F.3d 866 (7th Cir. 1995). A fact is immaterial if it does not affect the outcome of the
claim given the governing substantive law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986).
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18. From 2006 through 2011, Dish had a contract with a Colorado-based vendor— eCreek,
headed by a former Dish executive—that used its own dialer to place Dish telemarketing calls
using dialing lists provided by Dish. Ex. 12 at 43:24-46:17, 264:7-265:4; Dish Dep. 66:24-
68:18, Dec. 16, 2010 (Davis) (Ex. 17), Dish Dep. Ex. 119, Dec. 16, 2010 (Davis) (Ex. 18).

Response: The phrase “headed by a former DISH executive” is vague and therefore fails

to provide relevant evidence of any material fact in support of Plaintiffs’ motion; in

addition, the employment background of the “head” of eCreek is irrelevant and

immaterial. Bumba, 2012 WL 7660209 at *6.

20. Dish is responsible for telemarketing calls placed by eCreek that Dish produced as its
internal call records because it provided the dialing lists to eCreek. Letter from Augustino to
Dortch (Dec. 9, 2011) (“[I]f the principal directs the retailer’s telemarketing activity by
providing call lists for telemarketing, the principal can be held liable for the reseller’s
telemarketing based on those lists.”) (Ex. 20); Ex. 14 at 114:13-117:7.

Response: The use of the term “responsible” is an impermissible legal conclusion;

moreover, the source for this legal conclusion is a letter (Ex. 20) from counsel regarding

“resellers” and uses the phrase “can be held liable,” not “is liable.” Phillips, 855

F.Supp.2d at 771-772.

33. In addition to the 501,650 Registry hits referenced in UF25 above, Dish Expert Taylor
also found that Dish’s 2007-2010 call records contained 873,551 “issue calls” to numbers on the
Registry for more than 31 days that Dish claimed were part of “lead” campaigns—i.e., sales
initiatives that called groups of consumers who had supposedly inquired about Dish. Ex. 26 at 7.

Response: Response: DISH’s expert, John Taylor, presented the conclusion relied upon

by Plaintiffs in his expert report dated September 20, 2012. Plaintiffs’ Ex. 26 at 7, 10.

However, that report and the conclusions stated therein were expressly superceded by Mr.

Taylor’s more recent report, dated October 14, 2013. Compare Plaintiffs’ Ex. 26 at 7, 10

with Plaintiffs’ Exhibit 16 at 1. Mr. Taylor made it clear in the latter report, as follows:

In my previous Expert Report, prepared in July 2012, my analysis was
narrowly focused on the conclusions presented by the government in
December 2011. At the time, Plaintiffs' conclusions did not include any
analysis of the Retailer files for either entity-specific or National Do Not
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Call Registry (“NDCNR”) raw hits. In this report, I disregard the
government's analysis of and conclusions produced in December 2011,
and begin conduct an empirical analysis of the entire set of records
presented. This analysis consists of (435MM Dish/Ecreek 2007-
2010)(25MM Retailer records).

Plaintiffs’ Ex. 16 at 1 (emphasis added); see also Additional Material Fact No. 465

(Taylor’s September 2012 report was simply an amended version of his July 2012 report,

intended to correct a few numerical discrepancies in the earlier report).

In his October 14, 2013 report, Mr. Taylor excluded duplicate calls, bad records,

non-telemarketing calls, calls to customers with whom DISH had an established business

relationship, responses to inquiries, and bad result codes, among other things, from his

conclusions regarding the 2007-2010 call records Plaintiffs’ Ex. 16 at 4-8. His new

conclusion regarding the inquriy calls addressed above appears in the October report, and

demonstrates why Plaintiffs’ attempt to rely on his prior conclusion on this issue is

misleading, and why any attempt to rely on his new conclusion would be equally invalid.

Id. at 6-7. In particular, Mr. Taylor removed the inquiry calls at issue from the analysis

long before the end, and did not, thus, subject them to the other grounds for eliminating

potential issue calls which appear later in the analysis. Id. at 6-8. In light of the fact the

his new analysis supercedes that which appears in his September 2012 report, and given

that the 873,551 would have to be subjected to the new analysis in order for it to have any

validity, Mr. Taylor’s discrete conclusions in this regard (from either report) are wholly

unreliable as evidence of actual or potential TSR/TCPA violations. Id. at 1, 4-8. The

conclusion in his September report is therefore irrelevant and immaterial to any fact that

is pertinent to Plaintiffs’ motion, and Plaintiffs’ attempt to rely on that conclusion is

(again) misleading.
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Moreover, even if Mr. Taylor’s conclusion had not been superceded (it was), the

conclusion remains irrelevant and immaterial to any fact that is pertinent to Plaintiffs’

motion. (Taylor Decl. ¶¶ 2-10.)

34. Dish’s expert excluded a number of potential issue calls on the basis of several asserted
defenses: that the “telephone never rang” despite the fact that Dish initiated the call (309,931);
that Dish reached someone who did not speak English or told Dish it had the wrong number
(12,552); or that Dish’s dialer happened to be located in the same state as the recipient of the call
(10,029). Ex. 26 at 5, 8.

Response: DISH’s expert, John Taylor, presented the conclusions relied upon by

Plaintiffs in his expert report dated September 20, 2012. Plaintiffs’ Ex. 26 at 5, 8.

However, that report and the conclusions stated therein were expressly superceded by Mr.

Taylor’s more recent report, dated October 14, 2013. Compare Plaintiffs’ Ex. 26 at 7, 10

with Plaintiffs’ Exhibit 16 at 1. Mr. Taylor made it clear in the latter report, as follows:

In my previous Expert Report, prepared in July 2012, my analysis was
narrowly focused on the conclusions presented by the government in
December 2011. At the time, Plaintiffs' conclusions did not include any
analysis of the Retailer files for either entity-specific or National Do Not
Call Registry (“NDCNR”) raw hits. In this report, I disregard the
government's analysis of and conclusions produced in December 2011,
and begin conduct an empirical analysis of the entire set of records
presented. This analysis consists of (435MM Dish/Ecreek 2007-
2010)(25MM Retailer records).

Plaintiffs’ Ex. 16 at 1 (emphasis added); see also Additional Material Fact No. 465

(Taylor’s September 2012 report was simply an amended version of his July 2012 report,

intended to correct a few numerical discrepancies in the earlier report).

In his October 14, 2013 report, Mr. Taylor excluded duplicate calls, bad records,

non-telemarketing calls, calls to customers with whom DISH had an established business

relationship, responses to inquiries, and bad result codes, among other things, from his

conclusions. Plaintiffs’ Ex. 16 at 7, 9. As demonstrated by Mr. Taylor’s new report, the

potential issue calls that Plaintiffs identify above were removed from the analysis long
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before the end, and were thus not subjected to the other grounds for eliminating potential

issue calls which appear later in the analysis. Id. at 7-10. In light of the fact the Mr.

Taylor’s new analysis supercedes that which appears in his September 2012 report, and

given that the calls at issue would have to be subjected to the new analysis in order for

the counts to have any validity, Mr. Taylor’s discrete conclusions in this regard (from

either report) are wholly unreliable as evidence of actual or potential TSR/TCPA

violations. Plaintiffs’ Ex. 16 at 1, 7-10. The conclusions in his September report are

therefore irrelevant and immaterial to any fact that is pertinent to Plaintiffs’ motion, and

Plaintiffs’ attempt to rely on that conclusion is (again) misleading.

Moreover, even if Mr. Taylor’s conclusions had not been superceded (they were),

the conclusions remain irrelevant and immaterial to any fact that is pertinent to Plaintiffs’

motion. (Taylor Decl. ¶¶ 2-10.)

41. Dish did not take a role in the process of sharing its entity-specific do-not-call list, and
Dish does not know if retailers actually upload do-not-call requests to PossibleNow. E-mail
from Musso to Pastorius et al. (June 17, 2008) (Ex. 35); Dish Dep. 37:11-38:10, Apr. 16, 2012
(Werner) (Ex. 36).

Response: The exhibit cited by Plaintiffs (Ex. 35) does not support the contention made

by Plaintiffs in this paragraph; indeed, that exhibit supports the opposite contention, that

DISH was to be made aware of any issues with independent retailers uploading their lists;

in addition, Exhibit 35 is an isolated email and cannot support the broad sweeping

statement contained in this paragraph; the fact is immaterial because DISH was not

required under the law to share its entity specific DNC list with any Independent

Retailers; Ex. 36 consists of testimony regarding simply one department; PossibleNOW

specifically performs the task for DISH and therefore DISH does “take a role” (AMF ¶¶

24; 35; 45-48); as Ms. Musso testified, the Retailer Agreements require OE retailers to
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sign up with PossibleNOW, and to share their internal lists with PossibleNOW – a

process in which DISH is uninvolved (DX-241, Musso Dep., p. 55:13-22); Ms. Musso’s

compliance group merely receives monthly reports from PossibleNOW which state which

retailers have signed up with PossibleNOW (id. at 58:21-60:1); the reference to retailers

is also irrelevant and immaterial because such retailers are not DISH’s agents, and any

conduct alleged by those retailers does not establish liability as to DISH. See Opposition

at Section V; Phillips, 855 F.Supp.2d at 771-772.

52. Stephanie Doss of Virginia, who has the phone number (540) 966-3131, received an
illegal call from Dish on September 10, 2008, and wrote to FTC the same day, “I have asked
them repeatedly to remove me from their call list and not call anymore as there is an 8 month old
baby in the house who they are constantly waking up, even talking to a supervisor, but so far, we
have not gotten any relief from their numerous phone calls every day! PLEASE HELP.” Ex. 1
at ¶ 29, Ex. A; Ex. 38 at ¶ 28, App. B.

Response: The alleged statements made in Exhibit 1 in support of this paragraph

constitute inadmissible hearsay with respect to anything allegedly said by the declarant

and therefore do not support the alleged facts; Plaintiffs’ characterization of the alleged

call as “illegal” is misleading and lacks foundation. Phillips, 855 F.Supp.2d at 771-772;

Bumba, 2012 WL 7660209 *6.

54. Betty Carter of Texas, who has the phone number (713) 661-3986 and received an illegal
call from Dish on January 20, 2009, stated simply, “Make them stop calling me, Please.” Ex. 1 at
¶ 29, Ex. A; Ex. 38 at ¶ 28, App. B.

Response: The alleged statements made in Exhibit 1 in support of this paragraph

constitute inadmissible hearsay with respect to anything allegedly said by the declarant

and therefore do not support the alleged facts; Plaintiffs’ characterization of the alleged

call as “illegal” is misleading and lacks foundation. Phillips, 855 F.Supp.2d at 771-772;

Bumba, 2012 WL 7660209 *6.
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59. From 2002 until the end of 2007, at the earliest, Dish used prerecorded messages to sell
international programming. Dish, 2003 Mktg Plan Int’l Programming Chinese Servs. at DISH5-
0000088604 (Oct. 15, 2002) (Ex. 45); E-mail from Davis to Munger (Nov. 9, 2007) (Ex. 46).

Response: DISH disputes Plaintiffs’ characterization that DISH used pre-recorded

messages to sell international programming on regular, ongoing, or continuous basis

between 2002 and the end of 2007, as Plaintiffs’ use of the word “from” suggests.

DISH’s use of prerecorded messages was sporadic at best, with the overwhelming

majority of campaigns confined to a six-month period between September 2007 and

March 2008. See Ramjee Decl. ¶ 7(a)-(tt), Jan. 4, 2013 (d/e 229) (Ex. 42). Moreover,

discovery revealed that DISH had only 61 calling campaigns over the more than ten-year

period identified by Plaintiffs, which utilized pre-recorded messages. Id. at ¶ 5. Further,

as the recording transcripts set forth at Paragraphs 7(a) through (uu) of the Ramjee

Declaration demonstrate, many of these calls were calls to existing customers during the

period from September 2007 to October 2007. To the extent this paragraph addresses

conduct outside the applicable statute of limitations of the TSR and TCPA, these facts are

not material because they cannot form the basis for any liability as to DISH; to the extent

that any of the prerecorded messages identified by Plaintiffs in this paragraph were sent

to customers with whom DISH had an existing business relationship (“EBR”), there can

be no liability under the TSR/TCPA for calls to numbers on the the NDNCR for these

messages, and the facts alleged in this paragraph are therefore irrelevant and immaterial

to any fact that is pertinent to Plaintiff’s motion; the exhibits cited by Plaintiffs (Exs. 45

and 46) do not support Plaintiffs’ statement contained in this paragraph. Phillips,

F.Supp.2d at 771-772; Bumba, 2012 WL 7660209 at *6; 15 U.S.C. § 57b(d).
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Further, the evidence that Plaintiffs cite do not support the broad asserted fact.

For example, the purported “2003 Mktg. Plan Int’l Programming Chinese Servs.”

document references only a contemplated marketing plan that would utilize an “auto

dialer program.” DISH5-0000088604. There is no mention of a prerecorded message

campaign that Plaintiffs lead the Court to believe is discussed therein. The other

document that Plaintiffs cite is an email chain amongst DISH employees regarding

DISH’s investigation into a DNC complaint resulting from a “sales pitch” for Hindi

Programming. E-mail from Davis to Munger (Nov. 9, 2007) (Ex. 46). It is inappropriate

for Plaintiffs to make such sweeping generalization about DISH’s international

programming telemarketing practices based on a single email about a single campaign to

sell Hindi programming. In fact, in another TSR Do Not Call case brought by the FTC –

FTC v. Internet Mktg. Group, Inc., No. 3:04-0568, 2006 WL 273540 (M.D. Tenn. Feb. 2,

2006) – the Middle District of Tennessee denied the Commission’s motion for summary

judgment exclusively on grounds that the FTC misrepresented and over-generalized the

record throughout its statement of undisputed material facts, thereby failing to comply

with the local rule requiring that statements of fact accurately reflect or summarize the

record evidence. Id. at *3-4 (FTC’s broad, generalized assertion that a “substantial

number” of calls violated the TSR based upon evidence of two specific calls justified

denial of agency’s motion for summary judgment). The liberties that Plaintiffs take with

the record evidence in this case similarly justify denial of their motion for summary

judgment here.

60. Between October 18, 2003 and March 2010, Dish initiated 98,054 prerecorded calls with
the disposition code DPV to American consumers in 15 specific Dish automessage campaigns:
AM 100507ZEE, AM 090507 GREEK, AM 090607 CHIN, AM 090607 FILI, AM 090607
KORE, AM 091107 ARAB, AM 091107 GREEK, AM 091207 CHIN, AM 091307 KINO, AM
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091407 FRENCH, AM 091407 GERMAN, AM 092107 FREEHD, AM 100407 INDUSM, AM
100407 INDUSV, and AM 100807 INDUS. Ex. 38 at ¶ 29(a)(ii).

Response: DISH disputes that any such calls referenced occurred at any time other than

during the period from September 2007 to October 2007. To the extent this paragraph

addresses conduct outside the applicable statute of limitations of the TSR and TCPA,

these facts are not material because they cannot form the basis for any liability as to

DISH; to the extent that any of the prerecorded messages identified by Plaintiffs in this

paragraph were sent to customers with whom DISH had an EBR, there can be no liability

under the TSR/TCPA for calls to numbers on the the NDNCR for these messages, and the

facts alleged in this paragraph are therefore irrelevant and immaterial to any fact that is

pertinent to Plaintiff’s motion; the exhibits cited by Plaintiffs (Exs. 45 and 46) do not

support Plaintiffs’ statement contained in this paragraph. Phillips, 855 F.Supp.2d at 771-

772; Bumba, 2012 WL 7660209 at *6; 15 U.S.C. § 57b(d).

61. As part of the 15 Dish automessage campaigns listed in UF60, Dish initiated 46,523 calls
to California phone numbers of persons who had stated to Dish or a Dish retailer that they did
not wish to receive outbound telephone calls 30 days or more prior to the calls at issue. Ex. 28 at
12 (Tables 4a, 4b).

Response: Plaintiffs have no evidence that any calls were made to “California phone

numbers,” and the document cited does not provide any such evidence (see AMF 388-

400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10); Plaintiffs have no evidence that

the calls were initiated to the persons who had stated to DISH or a Retailer that they did

not wish to receive outbound telephone calls; the reference to a retailer is also irrelevant

and immaterial because such retailer is not DISH’s agent, and any conduct alleged by that

retailer does not establish liability as to DISH. Mullin, 732 F.3d at 776; see Opposition at

Section V.
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62. As part of the 15 Dish automessage campaigns listed in UF60, Dish initiated 14,196 calls
to Illinois phone numbers of persons who had stated to Dish or a Dish retailer that they did not
wish to receive outbound telephone calls 30 days or more prior to the calls at issue. Ex. 28 at 12
(Tables 4a, 4b).

Response: Plaintiffs have no evidence that any calls were made to “Illinois phone

numbers,” and the document cited does not provide any such evidence (see AMF 388-

400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10); Plaintiffs have no evidence that

the calls were initiated to the persons who had stated to DISH or a Retailer that they did

not wish to receive outbound telephone calls; the reference to a retailer is also irrelevant

and immaterial because such retailer is not DISH’s agent, and any conduct alleged by that

retailer does not establish liability as to DISH. Mullin, 732 F.3d at 776; see Opposition at

Section V.

63. As part of the 15 Dish automessage campaigns listed in UF60, Dish initiated 4,983 calls
to North Carolina phone numbers of persons who had stated to Dish or a Dish retailer that they
did not wish to receive outbound telephone calls 30 days or more prior to the calls at issue. Ex.
28 at 12 (Tables 4a, 4b).

Response: Plaintiffs have no evidence that any calls were made to “North Carolina

phone numbers,” and the document cited does not provide any such evidence, (see AMF

388-400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10); Plaintiffs have no evidence

that the calls were initiated to the persons who had stated to DISH or a Retailer that they

did not wish to receive outbound telephone calls; the reference to a retailer is also

irrelevant and immaterial because such retailer is not DISH’s agent, and any conduct

alleged by that retailer does not establish liability as to DISH. Mullin, 732 F.3d at 776;

see Opposition at Section V.

64. As part of the 15 Dish automessage campaigns listed in UF60, Dish initiated 3,640 calls
to Ohio phone numbers of persons who had stated to Dish or a Dish retailer that they did not
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wish to receive outbound telephone calls 30 days or more prior to the calls at issue. Ex. 28 at 12
(Tables 4a, 4b).

Response: Plaintiffs have no evidence that any calls were made to “Ohio phone

numbers,” and the document cited does not provide any such evidence (see AMF 388-

400; see also Response to ¶ 354; Taylor Decl. ¶¶ 2-10); Plaintiffs have no evidence that

the calls were initiated to the persons who had stated to DISH or a Retailer that they did

not wish to receive outbound telephone calls; the reference to a retailer is also irrelevant

and immaterial because such retailer is not DISH’s agent, and any conduct alleged by that

retailer does not establish liability as to DISH. Mullin, 732 F.3d at 776; see Opposition at

Section V.

65. Dish’s internal database reflects that it dialed these 15 campaigns only to “residential”
customers. Screenshots of Dish Predictive Dialer (Ex. 47).

Response: Plaintiffs proffer no evidence that the 15 campaigns were dialed only to

residential customers. Bumba, 2012 WL 7660209 at *6; Mullin, 732 F.3d at 776

82. Dish acknowledged internally in 2002 that it had not obeyed Oregon’s do-not-call list. E-
mail from Kuelling to Moskowitz (May 21, 2002, 7:06PM) (Ex. 49).

Response: This fact is immaterial because it is outside the applicable statute of

limitations period and prior to the enactment of the amended TSR (15 U.S.C. § 57b(d));

in addition, Oregon is not a state plaintiff in this matter; finally, the exhibit cited in this

paragraph (Ex. 49) reflects an investigation conducted by counsel and contains the

inconclusive statement that “apparently we do not subscriber to Oregon’s no call list . .

.”; Plaintiffs’ contention that DISH did not “obey Oregon’s do not call list” is irrelevant

and immaterial to any fact that is pertinent to Plaintiffs’ motion; such a statement does
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not even support the contention that Oregon law was violated. Phillips, 855 F.Supp.2d at

771-772.

83. Dish stopped dialing into Oregon when it realized it had been breaking the law, and then
fabricated an excuse why it had not complied. E-mail from Kuelling to Moskowitz (May 24,
2002, 12:43AM) (Ex. 50).

84. At that point, Dish employees did not even know what types of calls were being made to
what states and from where. Ex. 50.

Response to 83 & 84: the conduct alleged in these paragraphs is outside the statute of

limitations (15 U.S.C. § 57b(d)); the exhibit cited by Plaintiffs in this paragraph (Ex. 50)

does not in any way show a “fabricat[ion]” of an excuse, but rather simply consists of a

statement that one of the “main list supplier[s] . . .” did in fact scrub against Oregon’s do

not call list; the author of the email only notes that other list suppliers “may not” scrub

their lists; the period at issue is well outside the statute of limitations and does not support

the contention; exhibit 50 does not support the contention that “DISH employees did not

even know what types of calls were being made from what states and from where”

85. A few days later, Dish compiled a list of states that did not have do-not-call lists, and
proceeded to dial into those states without analyzing whether other rules might apply. E-mail
from Kuelling to Dodge (May 23, 2002) (Ex. 51).

Response: The exhibit cited in support of this paragraph (Ex. 51) is immaterial because

it is outside the three year statute of limitations period and prior to the enactment of the

amended TSR (15 U.S.C. § 57b(d)); the statements in the exhibit constitute inadmissible

hearsay and therefore do not support the alleged facts, nor do these alleged facts provide

any relevant information to Plaintiffs’ motion. Phillips, 855 F.Supp.2d at 771-772.

88. Dish and its retailers’ telemarketing practices were the subject of dozens of state
investigations. 10 04 07 Legal and RS Project Report.xls (Oct. 4, 2007) (Ex. 54).

3:09-cv-03073-SEM-TSH   # 381    Page 77 of 413                                          
         

006493

TX 102-006908

JA007646

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



56

Response: The statements made in this paragraph are simply claims of violations of the

TSR and/or TCPA are therefore inadmissible hearsay that cannot support any fact

material to the Plaintiffs’ motion. Phillips, 855 F F.Supp.2d at 771-772.

90. In 2007, Dish learned that it called a consumer on its entity-specific do-not-call list, while
responding to a Colorado Attorney General inquiry. Ex. 46.

Response: The exhibit cited by Plaintiffs (Ex. 46) does not support Plaintiffs’ statement

contained in this paragraph, and instead, that exhibit describes the subject call as a

“possible violation of our business rules and TCPA”; the email reflects that the failure, if

any, was due to an error, and therefore the facts alleged in this paragraph are irrelevant

and immaterial to any fact that is pertinent to Plaintiffs’ motion.

91. In 2007, Dish presented its compliance program to FTC as evidence that it complied with
the TSR. Dish, Echostar Satellite LLC Presentation to Div. of Mktg. Practices, Federal Trade
Commission at FTC006-000731 (Jan. 19, 2007) (Ex. 56).

Response: DISH’s settlement discussions with the FTC covered a wide range of topics;

the material contained in Exhibit 56 relates to settlement discussions and is therefore

inadmissible under Federal Rule of Evidence 408 and should not be admitted for any

purpose in this action, including Plaintiffs’ motion.

95. In late 2003, Dish created a new marketing initiative called the “Order Entry (OE) Tool.”
OE retailers (i.e., those that were a part of this initiative) would only have to make a sale, and
collect payment and customer information “on Dish Network’s behalf.” “DISH Network takes
care of everything after the sale.” The OE tool did everything except find the consumer. Letter
from Ahmed to Hagen (Oct. 7, 2003) (Ex. 61); Dish Dep. 21:21-22:2, May 3, 2012 (Mills) (Ex.
62).

Response: DISH admits that it utilizes an order entry tool (“OE Tool”); the statement

that the “OE Tool did everything except find the consumer” constitutes hyperbole and
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therefore is misleading, immaterial and irrelevant; the exhibits cited by Plaintiffs (Exs. 61

and 62) do not support the contentions contain in this paragraph.

96. Sometime in 2009, Dish created and implemented a Quality Assurance (“QA”) call-
monitoring system that required OE retailers to upload dozens of recordings of sales calls every
week to Dish for qualitative evaluation by a team of Dish sales personnel. Dish, Important
Notice – Quality Assurance Program (2009) (Ex. 63); SSN Production Cover E-mails at SSN-
000179, SSN-000434 (Dec. 1, 2011) (producing document titled “Important Notice – Quality
Assurance Program”) (Ex. 297).

97. The Dish QA program does not monitor for telemarketing compliance. Letter from
Origer to Bamira (Feb. 20, 2007) (Ex. 64); Ex. 36 at 147:5-149:13; Snyder Dep. 20:20-21:18,
24:6-16, 25:12-19, Mar. 8, 2011 (Ex. 65).

98. The QA program “monitor[s] and evaluate[s]” the OE retailers to ensure they were
offering “a high quality representation of DISH Network,” and so that Dish could “provide
feedback to assist [the OE retailers] on how to constantly improve from a sales perspective.” Ex.
63; Ex. 64.

Response to 96, 97 & 98: The facts alleged in these paragraphs are irrelevant and

immaterial to any fact that is pertinent to Plaintiffs’ motion; the quality assurance

program referenced in these paragraphs relates only to post-sales disclosures and as such

has no bearing on the TSR and TCPA claims. Phillips, F.Supp.2d at 771-772.

101. In 2006, when Dish created an entity-specific do-not-call process for its retailers, it
devised a “three strikes” system wherein a retailer would be terminated if Dish caught it breaking
the telemarketing laws three times. Dish, Do Not Call List Escalation Process (May 16, 2006)
(Ex. 67).

102. Dish changed the “three strikes” policy in 2007 to a policy calling for a “business
decision” as to whether to continue the relationship with the retailer in spite of the telemarketing
violations. Dish, Do Not Call Process Flow (Aug. 20, 2007) (Ex. 68).

Response to 101 & 102: The exhibits cited by Plaintiffs (Exs. 67, 68) do not support the

contentions made by Plaintiffs in these paragraphs; these facts are also immaterial

because there is no zero tolerance policy under the TSR and/or TCPA whereby DISH is

required to terminate an Independent Retailer based upon a single alleged TSR or TCPA
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violation or even any specific number of TSR and/or TCPA violations; see, e.g., TSR, 60

Fed. Reg. 30,406, 30,417 (June 8, 1995).

103. Between 2003 and December 3, 2013, consumers have filed tens of thousands of
complaints with the FTC identifying Dish telemarketing calls—including complaints about
Registry violations, entity-specific violations, and prerecorded messages. Ex. 1 at ¶¶ 20, 26, 28,
29, 30, Ex. A.

Response: The facts in paragraph 103 are disputed because the process of “identifying

dish telemarketing calls” is in the vast majority of instances a hearsay statement as are

attempts to tie DISH to claims of registry violations, entity-specific violations, and

prerecorded messages. Other than legally admissible statements contained in the cited

exhibit, this alleged fact is immaterial because it does not prove a fact relevant to

Plaintiffs’ motion.

110. Dish created an email distribution list called the “POE Notice,” which told the OE
retailers to stop calling approximately 100 specific phone numbers. Musso Dep. 127:1-22,
140:15-19, 141:6-11, 147:24 -150:8, Mar. 16, 2011 (Ex. 77); Metzger Dep. 160:20 – 161:11,
Mar. 17, 2011 (Ex. 78).

111. Those phone numbers were of people who had sued Dish or its retailers about
telemarketing violations, or of people who presented an extremely escalated telemarketing
complaint to a Dish executive. Ex. 77 at 127:15-22, 146:7-16; Ex. 78 at 160:20-161:5, 169:6-23,
173:2-12.

113. Dish’s compliance manager and experts did not provide a single, measurable metric by
which Dish could evaluate its retailers’ compliance with telemarketing laws. Ex. 77 at 174:12-
24; 256:18-257:13; Ex. 32 at 35:3-38:21.

Response to 110, 111 & 113: The exhibits cited by Plaintiffs (Exs. 77 & 78) do not

support the contentions made by Plaintiffs in these paragraphs; these paragraphs are also

immaterial because there is no zero tolerance policy under the TSR and/or TCPA

whereby DISH is required to terminate an Independent Retailer based upon a single
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alleged TSR or TCPA violation or even any specific number of TSR and/or TCPA

violations; see, e.g., TSR, 60 Fed. Reg. 30,406, 30,417 (June 8, 1995).

The exhibits cited by Plaintiffs do not contain any testimony by DISH’s

compliance manager or its expert that DISH, in fact, did not have a “single, measurable

metric” to evaluate its Retailer’s telemarketing compliance. Rather, Ms. Musso testified

that (1) a Retailer may have a good sales process but still commit some TCPA violations

(Exh. 77 at 174:12-24), and (2) when DISH’s quality assurance process was implemented

in August 2009, which was designed to ensure that proper disclosures were being made

to consumers, DISH did not require its OE Retailers to provide DISH with the telephone

numbers they called. (Id. at 256:18-257:13). There was no questioning from Plaintiffs’

counsel about whether DISH measured Retailers’ compliance with telemarketing laws.

115. Of the 50,000-plus Dish-related telemarketing complaints FTC received, Plaintiffs have
identified 1,505 complaints submitted by consumers within one calendar day of receiving an
actual violative call as contained in the call records in this case. Ex. 1 at ¶ 29, Ex. A; Ex. 38 at ¶
28(b), App. B.

Response: This fact is disputed because “the 50,000-plus Dish-related telemarketing

complaints FTC received,” cannot be authenticated and/or admitted into evidence as

actual DISH related telemarketing complaints. Further, this fact asserts numbers that

cannot be correlated to the cited report (Plaintiffs’ Ex. 1 at ¶ 29, Ex. A; Ex. 38 at ¶ 28(b),

App. B.). This fact is also immaterial because it is offered to support an inference to be

drawn against DISH that the mere matching of the call records and complaints occurring

within a “calendar day” means that the complaint was related to the call contained in the

call record. This is not an inference that can be drawn against DISH on summary

judgment. Mullin, 732 F.3d at 776; Phillips, 855 F.Supp.2d at 771-772.
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117. Dish admitted before the FCC that it would be liable under the TCPA: (a) “if [Dish]
directs the [third party’s] telemarketing activity by providing call lists for telemarketing”; and (b)
“if [Dish] knows that a retailer is repeatedly engaging in violative telemarketing when selling
[Dish]’s products or services, and [Dish] fails to take reasonable measures to address the
unlawful conduct.” Ex. 19.

Response: The exhibit cited by Plaintiffs (Ex. 19) does not contain the language quoted

in the paragraph, and is therefore irrelevant; the exhibit does not provide support for any

portion of the contention; the alleged “admission” is not an admission by DISH with

respect to liability in this case; this statement is simply a statement of Plaintiffs’ legal

position and therefore, it does not constitute an admissible fact.

118. In 2002, Dish knew that many of its retailers were using robocalls to sell Dish service, as
top Dish sales executives engaged in an email discussion stating: “[robodialing] has caused a few
concerning calls, but seems to be greatly outweighed by the results.” E-mail from Meyers to
Neylon & Ahmed (Mar. 11, 2002) (Ex. 80).

119. In 2002, Dish lawyers knew that “state law frowns on pre-recorded telemarketing calls.”
Ex. 80.

Response to 118 & 119: Regardless of whether or not DISH knew that some of its

Retailers placed telephone calls via an autodialer, such practice was not unlawful in 2002.

Moreover, even now, as Plaintiffs acknowledge (see Plaintiffs’ Motion at 164 n.15) the

mere placement of a call by means of an autodialer is not per se unlawful, as there are

exceptions allowing such calls to be placed, such as if there is an existing business

relationship between the caller and recipient. See 47 C.F.R. § 64.1200(a)(2)(iv). the

reference to a retailer is irrelevant and immaterial because such retailer is not DISH’s

agent, and any conduct alleged by that retailer does not establish liability as to DISH. See

Opposition at Section V.

127. Dish sells nearly 60 percent of its new subscribers through the “indirect sales channel”—
the term it uses for sales that come from sources other than Dish’s marketing department.
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Bangert Decl. ¶ 4, Padberg v. Dish Network, No. 2:11-ev-04035-NKL (W.D. Mo. May 16, 2012)
EFC No. 90-10 (Ex. 87); Ahmed Dep. 13:19-25, Apr. 11, 2012 (Ex. 88).

Response: DISH does not dispute the contents of the exhibit cited by Plaintiffs in this

paragraph (Ex. 87), however, the documents relied on do not support Plaintiffs’ position.

Mr. Bangert’s declaration indicates that 60 percent of sales, not necessarily new

subscribers, are through indirect sales changes. Bumba, 2012 WL 7660209 at *6.

128. Included in the indirect sales channel are two types of entities that account for more than
80 percent of the sales in the indirect sales channel—“TVRO” retailers and “OE” retailers. Dish,
Indirect Sales (June 6, 2011) (Ex. 89); Ex, 88 at 13:19-25; Dish, Dish Network Activations
Dashboard at DISH5-0000090412 (Sept. 6, 2011) (Ex. 90).

Response: DISH does not dispute that certain retailers used an OE tool in the past, and

that certain retailers were referred to as “TVRO” retailers; DISH also does not dispute

that these retailers historically accounted for 80 percent of the sales in the indirect sales

channel; however, the OE tool is no longer operational and therefore is irrelevant and

immaterial to any fact that is pertinent to Plaintiffs’ motion; the reference to retailers is

irrelevant and immaterial because any such retailers are not DISH’s agents, and any

conduct alleged by those retailers does not establish liability as to DISH. See Opposition

at Section V.

130. Dish currently has active contracts with about 7,436 TVRO retailers. Ex. 74 at ¶ 4.

Response: As of January 24, 2013, DISH had agreements with 4,110 active TVRO

retailers, (see DX-224, Mills January 26, 2014 Declaration ¶ 4); furthermore, the number

of agreements that DISH currently has with its TVRO retailers is irrelevant and

immaterial to any fact that is pertinent to Plaintiffs’ motion. See Opposition at Section V;

Phillips, 855 F.Supp.2d at 771-772.
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133. Each TVRO retailer delivers, on average, fewer than ten activations per month to Dish,
and the 7,500 or so active TVRO retailers account for about 30 percent of Dish’s indirect sales
and around 18 percent of Dish’s overall sales. Ex. 90 at DISH5-0000090412; Ex. 89 at DISH5-
0000090754.

Response: In 2013, there were 4,501 distinct TVRO retailers that activated an account,

but not all activated each month; the average number of activations for this population of

4,501 TVRO Retailers was 13 per month during 2013; in 2013, active TVRO retailers

accounted for about 30 percent of DISH’s indirect sales and around 18 percent of DISH’s

overall sales (DX 224, Mills Decl. ¶5.); furthermore, the number of distinct TVRO

retailers that activated an account is irrelevant and immaterial to any fact that is pertinent

to Plaintiffs’ motion. See Opposition at Section V; Phillips, 855 F.Supp.2d at 771-772.

134. In late 2003, Dish sales executive Amir Ahmed began contracting with nationwide direct-
marketing organizations on a new initiative, called “order entry” or “OE.” Ex. 61.

Response: Mr. Ahmed did not contract with anyone and the OE Tool was not offered

exclusively to “nationwide direct-marketing organizations” Ex. 88 at 22:12-21:10. The

OE Tool was previously used by AT&T and Radio Shack in 2001, 2002 and 2004.

135. Dish’s plan was that these OE direct marketing organizations would use “aggressive”
nationwide marketing methods, and enter their sales directly into Dish’s computer systems, using
Dish’s credit-qualification system, and without having to handle physical inventory. Ex. 88 at
19:20-22:4; Ex. 61.

Response: Misstates exhibits; the exhibit cited by Plaintiffs (Ex. 88) does not support the

contention made by Plaintiffs in this paragraph; the other exhibit cited by Plaintiffs (Ex.

61) is cited for Plaintiffs’ statement that “DISH’s plan that OE directing marketing

organizations would use aggressive nationwide marketing methods”; exhibit 61 does not

say that, but rather addresses “consumer promotions” meaning, as is clearly from seen
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from the exhibit, that the offers to the consumer on price were to be aggressive and to the

consumer’s advantage.

136. Dish created an online tool, the “order entry tool,” for this purpose, and called entities
with access to this tool “OE retailers.” Ex. 88 at 19:20-22:4.

Response: The testimony cited by Plaintiffs (Ex. 88) does not support the contentions

made by Plaintiffs in this paragraph; the testimony referenced in Exhibit 88 establishes

that the OE Tool was previously used by AT&T and Radio Shack before it was in use

with other Independent Retailers.

137. The OE retailer initiative was a selective program that, at the beginning, was limited to a
small number of national marketing entities that high-level Dish employees personally selected
for participation in the program. Ex. 61; Ex. 88 at 22:8-24; Myers Dep. 96:13-97:2, Feb. 24,
2012 (Ex. 92).

Response: The exhibits cited by Plaintiffs in this paragraph (Exs. 61, 88, 92) do not

support Plaintiffs’ contentions regarding “high level DISH employees” and the alleged

selection for participation use of the OE Tool.

139. Dish’s OE tool walked the telemarketing agents at OE retailers’ call centers through
every step of the sales process, with Dish generating and performing all the tasks necessary to
make the retailers’ sales activities as efficient as possible. Ex. 61; E-mail from
POESupport@echostar.com at IDISH-006521 (Jan. 27, 2006) (Ex. 94); Lowe Decl. ¶ 5, Nov. 5,
2013 (Ex. 95).

Response: Misstates exhibits, and the documents cited therein speak for themselves; the

exhibits cited by Plaintiffs (Exs. 61, 94 and 95) do not support the contention made by

Plaintiffs in this paragraph; furthermore, Plaintiffs’ contention about DISH’s OE Tool is

not relevant to any material fact in Plaintiffs’ motion. Phillips, 855 F.Supp.2d at 771-772.

140. The OE tool allowed individual telemarketing agents at the OE retailer call center to sign
in using Dish-provided usernames and passwords. Ex. 62 at 33:14-33:22.
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Response: The exhibit cited by Plaintiffs in this paragraph (i.e., Ex. 62) does not support

Plaintiffs’ reference to “telemarketing agents,” which is not defined; Plaintiffs alleged

that this case involves outbound telemarketing, and vague reference to “telemarketing

agents” in “call center[s]” provides no evidence regarding a fact that is material to

Plaintiff’s motion; individuals may handle inbound calls, as well as calls which are not

sales related – i.e., non-outbound and non-telemarketing calls. Bumba, 2012 WL 7660209

at *6.

141. Dish provided multiple passwords to the OE retailers because it knew that the OE
retailers had many telesales agents selling Dish to consumers. Ex. 62 at 33:14-35:6.

Response: Sales Rep ID may or may not have been used by certain retailers, as

evidenced by Ex. 62.

142. Dish and the OE retailers then used the individual Dish-provided logins to track the OE
retailers’ telemarketing activities—for example, Dish tracked the IP addresses that the OE
retailers were using to log in to Dish’s system. Ex. 62 at 221:23-224:20; Ex. 36 at 155:14-
157:20.

Response: The exhibits cited by Plaintiffs in this paragraph (i.e., Exs. 62 and 36) do not

support Plaintiffs’ contention.

143. Dish also gave OE retailers the option of using “Sales Rep ID” numbers in order to track
sales metrics of individual call center agents, and Dish generated reports of agent sales for OE
retailers. Ex. 62 at 223:12-224:20; E-mail from POESupport@echostar.com (Mar. 15, 2007)
(Ex. 96).

Response: The exhibits cited by Plaintiffs in this paragraph (i.e., Exs. 62 and 96) do not

support Plaintiffs’ contention. Rather, the Sales Rep ID may or may not have been used

by certain retailers, as evidenced by Ex. 62.
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144. Dish gave OE retailers detailed “17734” reports that tracked the OE retailers’ sales
activities by more than 60 metrics, including internal Dish data that was designed to increase the
OE retailers’ sales numbers. Ex. 96.

Response: The Sales Rep ID may or may not have been used by certain retailers, as

evidenced by Ex. 62.

145. Unlike the TVRO retailers, OE retailers are not required to perform installations. Ex. 88
at 15:10-16:13; Ex. 92 at 82:18-83:3; 95:20-96:12.

Response: Plaintiffs’ statement is incorrect; TVRO retailers are not “required to perform

installations”; in addition, there is no evidence of a one size fits all “OE retailer” designation

146. Once an OE retailer call center agent enters a sale into Dish’s system, Dish displays to
that agent an installation calendar, which allows the agent to bind Dish to a date and time where
Dish or a Dish agent will install Dish service at the customer’s home. Ex. 88 at 15:10-16:13; Ex.
92 at 82:18-83:3.

Response: Misstates testimony; Plaintiffs’ contention that an “agent” can “bind” DISH

is incorrect; there is no evidence to support such contention.in addition, there is no

evidence of a one size fits all “OE retailer” designation. Phillips, 855 F.Supp.2d at 771-

772.

147. Dish required the OE call-center agent to obtain a Social Security number and credit card
from the prospective customer, in order to perform a credit check for Dish service that was
arranged for and provided by Dish, using Dish credit-qualification guidelines. Ex. 94 at IDISH-
006527; E-mail from Metzger to Benigo (Nov. 18, 2008) (Ex. 97).

Response: The exhibits cited by Plaintiffs (Exs. 94, 97) do not support the contentions

made by Plaintiffs in this paragraph; there is no one size fits all process whereby “DISH

required the OE call center agent to obtain the Social Security number and credit card

from the prospective customer . . .”

148. The OE tool required that the OE call-center agent take a credit-card payment from the
consumer, and also required that the agent solicit the prospective customer to give Dish
authorization to auto-charge the consumer’s credit card every month. Ex. 94 at IDISH-006534.
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Response: The exhibit cited by Plaintiffs (Ex. 94) does not support the contention made

by Plaintiffs in this paragraph; there is no evidence that the “OE Tool” “required” the

undefined “OE call center agent” to do anything; furthermore, this alleged “fact” attempts

to convey improperly that every Independent Retailer utilizing the OE Tool was

operating a call center and that that call center made outbound telemarketing calls.

149. The OE tool also instructed the OE retailer’s telemarketing agent to read a number of
specific sentences to the consumer after a sale was made, so that Dish could fulfill its disclosure
obligations under state and federal law. Ex. 94 at IDISH-006535; Simplexity Dep. 66:6-23
(Sept. 10, 2013) (Zaruba) (Ex. 98).

Response: The facts alleged in this paragraph are irrelevant and immaterial to any fact

that is pertinent to Plaintiff’s motion; the disclosure obligations referred to in this

paragraph were required after a sale was made, and as such have no relevance to alleged

telemarketing, which by definition occurs pre-sale. Phillips, 855 F.Supp.2d at 771-772.

150. The Dish executive who created the OE program said at its inception that the retailers
were acting “on DISH Network’s behalf” when they made sales and took payments from
consumers. Ex. 61.

Response: The exhibit cited by Plaintiffs (Ex. 61) does not support the contention made

by Plaintiffs in this paragraph; in fact, this is a complete mischaracterization of Exhibit

61, which does not state that the retailers were acting “on DISH Network’s behalf” in

marketing DISH’s services or products; furthermore, to the extent this statement is

offered as a legal conclusion, such a statement is inadmissible for that purpose; the

reference to retailers is also irrelevant and immaterial because such retailers are not

DISH’s agents, and any conduct alleged by the retailers does not establish liability as to

DISH. See Opposition at Section V; Phillips, 855 F.Supp.2d at 771-772.
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154. Existing Dish retailers often inquired about the opportunity to “get on [the] OE tool” so
that they could market nationally, and Dish established unofficial quotas so that an OE retailer
had to bring Dish a certain number of customers every month in order to stay on the OE tool. E-
mail from Ballard to Mills (July 18, 2007) (Ex. 103); Ex. 92 at 95:20-97:7.

Response: The exhibits cited by Plaintiffs in this paragraph (Exs. 92 and 103) do not

support the contention made by Plaintiffs in this paragraph; there is no evidence

regarding all “existing DISH retailers” “often” inquiring about the opportunity to use the

OE Tool; the reference to retailers is also irrelevant and immaterial because such retailers

are not DISH’s agents, and any conduct alleged by the retailers does not establish liability

as to DISH. See Opposition at Section V.

155. Dish knows that retailers generating more than 150 sales per month use outbound
telemarketing to achieve that sales level. E-mail from Origer to Musso et al. (Aug. 17, 2007)
(Ex. 104).

Response: The exhibit cited by Plaintiffs (Ex. 104) does not support the contention made

by Plaintiffs in this paragraph; misstates the document, which does not state that all

Independent Retailers that consummate 150 sales per month use outbound telemarketing

to achieve that sales level; the reference to retailers is also irrelevant and immaterial

because such retailers are not DISH’s agents, and any conduct alleged by the retailers

does not establish liability as to DISH. See Opposition at Section V.

156. In 2002, Dish believed that allowing retailers to use affiliates, which Dish identified as
“third-parties, independent contractors, agents, sub-agents, companies, or any other person or
entity—including Telemarketers—[that] solicit[s], take[s], or transmit[s] any orders for DISH
Network products or services,” would lead to telemarketing violations. Dish, Facts Blast (July
10, 2002) (Ex. 105); Dish, Facts Blast (July 16, 2002) (Ex. 106).

Response: Neither of the exhibits cited by Plaintiffs (Exs. 105 and 106) support the

contentions made by Plaintiffs in this paragraph; the exhibits do, however, show that
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DISH proactively informed Independent Retailers of their requirement to comply with

the telemarketing laws.

158. Dish allowed OE retailers to use, in some case, hundreds of thousands of affiliates,
including overseas entities. Affiliate List_Masters.xls (Ex. 107); E-mail from Mills to Neylon (
Feb. 7, 2007) (Ex. 108); E-mail from Origer to Neylon et al. (July 12, 2006) (Ex. 109); E-mail
from Musso to tmdiroberto@aol.com (Sept. 28, 2006) (Ex. 110); E-mail from Brandvein to
Musso (Oct. 3, 2006) (Ex. 111); Letter from Ahmed to Trimarco (Sept. 2, 2009) (Ex. 112); E-
mail from Musso to Ahmed (Apr. 19, 2011) (Ex. 113); Dish, Facts Blast (Sept. 9, 2008) (Ex.
114); Dish, Facts Blast: Important Notice Unauthorized Use of Third Party Lead Generation &
Telemarketing Servs. (June 19, 2007) (Ex. 115); Rahim Dep. 130:16-130:22, Mar. 14, 2012 (Ex.
116).

Response: The exhibits cited by Plaintiffs (Exs. 107-116) do not support the contention

made by Plaintiffs in this paragraph, but do provide information that supports DISH’s

safe harbor defense. DISH did not “allow” OE retailers to use overseas affiliates to

telemarket. In fact, as several of the documents cited by Plaintiff confirm that pursuant to

DISH policy and its Retailer Agreements, DISH “prohibit[ed retailers] from using

foreign-based (outside of the United states) affiliates, call centers, agents, subcontractors,

or any other partners either directly or indirectly or via another party in order to generate

leads or sales for DISH Network in any way.” Dish, Facts Blast (Sept. 9, 2008), at 1 (Ex.

114) (emphasis added); Dish, Facts Blast: Important Notice Unauthorized Use of Third

Party Lead Generation & Telemarketing Servs. (June 19, 2007) (Ex. 115).

Further, Plaintiffs would have this Court believe that a single OE retailer may

have used hundreds of thousands of affiliates, itself. That assertion is belied by the very

testimony of Rick Rahim, an independent retailer that they cite. Mr. Rahim testified that,

at one point, there were “a quarter of a million affiliates” total but that, even then, “we

were the only ones interacting with the customer.” Rahim Dep. 130:19-130:22, Mar. 14,

2012 (Ex. 116).

3:09-cv-03073-SEM-TSH   # 381    Page 90 of 413                                          
         

006506

TX 102-006921

JA007659

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



69

159. If an OE retailer contacted a consumer and entered that consumer’s information into the
OE tool but did not complete the sale, Dish used that information to telemarket to those
customers 48-72 hours after the OE retailer made the initial contact. E-mail from Binns to
Parekh et al. (Aug. 11, 2004) (Ex. 117); E-mail from Pacini to Binns (Jan. 13, 2005) (Ex. 118).

Response: The exhibits cited by Plaintiffs (Ex. 117 and 118) do not support the

contention made by Plaintiffs in this paragraph; the exhibits contradict this contention for

at least one specific user of the OE Tool, Radio Shack, which did not have that

experience; furthermore, the context of Exhibits 117 and 118 demonstrate that there was

an issue with the OE code filters, which caused DISH to mistakenly contact customers

where retailers had not consummated a sale. Once this was brought to DISH’s attention,

DISH immediately worked on the coding of the OE filters to ensure that it does “not

include any retailer leads in [DISH’s] outbound telemarketing.” (Ex. 118, DISH5-

000006969). Russell Bangert’s testimony regarding this issue and Exhibit 117 confirm

that this practice was a mistake, which DISH sought to resolve expeditiously. (DX-233,

Bangert 4-18-12 Tr. 202:10 – 203:4). The reference to retailers is also irrelevant and

immaterial because such retailers are not DISH’s agents, and any conduct alleged by the

retailers does not establish liability as to DISH. See Opposition at Section V.

160. Dish took no action to limit international computer access to its OE tool until 2008 or
2009. Ex. 77 at 240:3-13.

Response: The exhibit cited by Plaintiffs (Ex. 77) does not support the contention made

by Plaintiffs in this paragraph, and makes no reference to “international computer

access.”

161. By September 2004, the highest levels of Dish management, including Dish co- founder
Jim DeFranco, were aware that the first OE retailer, Dish TV Now, was probably using illegal
telemarketing to sell Dish Network service. E-mail from Kuelling to Dodge (Sept. 16, 2004)
(Ex. 119).
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Response: The exhibit cited by Plaintiffs (Ex. 119) does not support the contention made

by Plaintiffs in this paragraph; the claim that somebody was “probably using illegal

telemarketing” is hyperbole and argument, and provides no facts material to Plaintiffs

motion; exhibit 119 does reflect, however, DISH’s mandate that Independent Retailers

comply with the TCPA and establishes that Dish TV Now misrepresented to DISH that it

complied with the TCPA; the reference to Dish TV Now is irrelevant and immaterial

because such retailer is not DISH’s agent, and any conduct alleged by that retailer does

not establish liability as to DISH. See Opposition at Section V.

162. By September 2005, Dish lawyers believed that, when it knew pertinent facts about a
retailer’s illegal telemarketing activities and failed to take action to stop accepting sales from that
retailer, it would be liable for that entities’ conduct. E-mail from Oberbillig to Oberbillig et al.
(Sept. 30, 2005 5:26pm) (Ex. 120).

Response: The exhibit cited by Plaintiffs (Ex. 120) does not support the contention made

by Plaintiffs in this paragraph; this contention is nothing more than an opinion regarding

Plaintiffs’ views about liability in this action and therefore fails to provide relevant

evidence of any fact material to Plaintiffs’ motion; furthermore, Exhibit 120 confirms

that DISH took affirmative steps to remind its Independent Retailers of their obligations

to comply with telemarketing laws.

163. Dish has a policy that its retailers are liable for their independent affiliates’ conduct.
Dish, EchoStar Retailer Agreement with American Satellite Inc. ¶ 7.1 (Oct. 19, 2005) (Ex. 121);
E-mail from Donelly to Creelsdishtv@anythingdish.com at DISH5-0000086614 (July 18, 2011,
4:41pm) (Ex. 122); E-mail from Musso to Pyle (Feb. 4, 2007) (Ex. 123).

Response: The broad statement contained in this paragraph regarding DISH’s alleged

policies is not supported by Exhibits 121, 122 and 123; Independent Retailers’ liability

for the acts of yet other third parties constitutes a legal conclusion and does not provide

evidence of a fact material to Plaintiffs’ motion; the reference to retailers is also
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irrelevant and immaterial because such retailers are not DISH’s agents, and any conduct

alleged by the retailers does not establish liability as to DISH. See Opposition at Section

V; Phillips, 855 F.Supp.2d at 771-772.

164. Dish knows that its retailers are “smart business people” who know where their sales and
leads come from. E-mail from Origer to Musso et al. (Dec. 22, 2006) (Ex. 124).

Response: The facts alleged in this paragraph are irrelevant and immaterial to any fact

that is pertinent to Plaintiffs’ motion; the exhibit cited by Plaintiffs (Ex. 124) does not

support the contention made by Plaintiffs in this paragraph; Exhibit 124 does, however,

provide further information regarding the fact that DISH reminded its Independent

Retailers of their obligations to comply with telemarketing laws.

165. As Dish internally recognizes, its retailers have become extremely adept at hiding their
identities from consumers and regulators when they commit telemarketing violations. E-mail
from Metzger to Laslo (July 21, 2008) (Ex. 125).

Response: Misstates the exhibit; the email exchange referenced in Exhibit 125 confirms

that the practice of “spoofing” causes recipients of calls and others (such as DISH) to be

misled as to the identity of the calling party; the reference to retailers is also irrelevant

and immaterial because such retailers are not DISH’s agents, and any conduct alleged by

the retailers does not establish liability as to DISH. See Opposition at Section V.

166. Dish has no regular practice of performing background checks or public records searches
on its retailers prior to allowing them to market on Dish’s behalf. Dish Dep. at 19:2-16, 26:17-
25, 32:8-23, 43:9-11, 47:11-24, May 4, 2012 (Van Vorst) (Ex. 126).

Response: The characterization of a “regular practice” is vague and as such is

immaterial; DISH does, in fact, check certain information with respect to potential

Independent Retailers; in addition, Bruce Werner testified that the DISH finance team

does credit worthy checks, and his audit team performs due diligence to confirm whether
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the applying retailer was a retailer that previously was terminated under a different name,

or to determine whether there are reasons not to establish a relationship with that retailer

(Werner Dep., 57:16-59:7); the reference to retailers is also irrelevant and immaterial

because such retailers are not DISH’s agents, and any conduct alleged by the retailers

does not establish liability as to DISH. See Opposition at Section V.

168. Dish told this Court that it was not aware of retailers performing outbound telemarketing
and said that it has so many retailers that it cannot even go through all of its documents to figure
out whether they are breaking the telemarketing laws. Ex. 74.

Response: Misstates the testimony; the exhibit cited by Plaintiffs (Ex. 74) does not

support the contention made by Plaintiffs in this paragraph; Exhibit 74 is a declaration

that was given in connection with Plaintiffs’ requests during the discovery process in this

action, and related to a request for information regarding DISH’s approximately 7,500

Independent Retailers; in response, DISH confirmed to the Court that it did not have any

simple method to check which of the approximately 7,500 Independent Retailers might

from time to time pick up the phone or otherwise use outbound telemarketing calls as a

means to market or sell DISH services; the reference to retailers is also irrelevant and

immaterial because such retailers are not DISH’s agents, and any conduct alleged by the

retailers does not establish liability as to DISH. See Opposition at Section V.

170. In 2007, Dish believed that its retailers’ outbound telemarketing was responsible for
about 20,000 new Dish customer acquisitions every month. E-mail from Mills to Werner (May
17, 2007) (Ex. 129).

Response: Misstates the document; the exhibit cited in this paragraph (Ex. 129)

constitutes a “guess” by a DISH employee and therefore does not support Plaintiffs

contention; the reference to retailers is also irrelevant and immaterial because such
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retailers are not DISH’s agents, and any conduct alleged by the retailers does not

establish liability as to DISH. See Opposition at Section V.

171. Dish created a “compliance” department in its “Retail Services” division in order to
“bring[] structure to [Dish’s] efforts in complying with Federal, State and internal requirements
surrounding marketing.” E-mail from Werner to Metzger (Aug. 21, 2006) (Ex. 130); Ex. 77 at
10:10-11, 16:8-25, 17:12-18:7.

Response: Misstates the exhibit; DISH had compliance efforts in place with respect to

telemarketing prior to 2006; the e-mail contained in Exhibit 130 does not say that any

department was “created,” but rather that Ms. Musso joined an existing department.

172. Dish’s Executive Vice President of sales did not want to create the compliance
department. The Retailer Chat at 1:06:00 (Jan. 16, 2007) (Ex. 131).

Response: The exhibit cited by Plaintiffs (Ex. 131) does not support the contention made

by Plaintiffs in this paragraph; far from indicating any desire not to employ robust

compliance, the retailer chat makes very clear, beginning at approximately 1:05:00, that

DISH takes Independent Retailer compliance with telemarketing laws very seriously.

173. In 2006, Dish brought on Reji Musso to head Dish’s new compliance efforts for OE
retailers. Ex. 77 at 15:22-16:25, 17:18-18:7, 18:21-19:13.

Response: The exhibit cited by Plaintiffs in this paragraph (Ex. 77) does not support the

contention that Ms. Musso’s compliance efforts were solely related to “OE retailers.”

175. Internally, Ms. Musso told in-house counsel that she understood she should “deflect
responsibility away from [Dish]” for retailer telemarketing complaints. E-mail from Musso to
Berridge & Pastorius (Nov. 6, 2007, 10:42pm) (Ex. 132).

Response: The exhibit cited by Plaintiffs (Ex. 132) does not support the contention made

by Plaintiffs in this paragraph; rather, this e-mail exchange between Ms. Musso discusses

how other DISH employees are responsible for compliance efforts, and acknowledges
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that when an Independent Retailer commits a violation, Ms. Musso attempts to allocate

responsibility for that violation where it belongs – the Independent Retailer.

176. Dish retailers committed more telemarketing violations than the ones identified
specifically by the Plaintiffs’ call records in this case. E-mail from Rukas to Slater et al. (March
5, 2009) (Ex. 133).

Response: Plaintiffs’ motion addresses only six Independent Retailers for which they

have no admissible evidence to claim a violation attributable to DISH; accordingly, the

information in paragraph 176 contains no information or evidence relevant to a fact that

is material to Plaintiffs’ motion; furthermore, the exhibit cited by Plaintiffs (Ex. 133)

does not support the contention made by Plaintiffs in this paragraph; “Plaintiffs’ call

records” in this case fail to identify any telemarketing violations; the reference to retailers

is also irrelevant and immaterial because such retailers are not DISH’s agents, and any

conduct alleged by the retailers does not establish liability as to DISH. See Opposition at

Section V.

177. Dish’s lawyers created what it called the “sting” or “merchant identification” process in
2005 or 2006, which involved giving fake ID information to consumers complaining about
telemarketing calls, who were told to sign up with the offending caller in order to allow Dish to
determine which of its retailers made the sale. Ex. 78 at 149:19-152:9; Dish, Sting Flow (Sept.
13, 2006) (Ex. 134); Dish, Acknowledgement Form: Do Not Call (DNC) Sting Procedures
(2007) (Ex. 135); Dish, Vendor is not Found. What Next? (Ex. 136).

Response: DISH conducted the sting to determine if one if its independent retailers may

have made the sale, and did not assume that one of its independent retailers had made the

sale.

178. Dish’s sting program found that many OE retailers were using illegal telemarketing to
sell Dish Network service. DatabaseDump All.xls (Sept. 19, 2007) (Ex. 137).
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Response: The voluminous exhibit cited by Plaintiffs (Ex. 137) does not contain any

evidence that supports the contention made by Plaintiffs in this paragraph. Mullin, 732

F.3d at 776.

179. Dish did not terminate the retailers identified in its sting program, despite having told
consumers and regulators that it would do so. Letter from Musso to Cain (Aug. 6, 2008) (Ex.
138); Letter from Origer to Brandvein (Aug. 16, 2007) (Ex. 139); E-mail from Musso to
Alex@yourdish.tv (Jan. 17, 2007) (Ex. 140); E-mail from Mills to Musso (Dec. 20, 2006) (Ex.
141); E-mail from Werner to Origer et al. (Feb. 13, 2007) (Ex. 142); E-mail from Musso to
Werner (July 22, 2008, 5:21pm) (Ex. 143); Ex. 56 at FTC006-000731.

Response: The exhibits cited by Plaintiffs (Exs. 138-43) do not support the contention

made by Plaintiffs in this paragraph; they do, however, demonstrate that area codes and

other aspect of calling numbers can be manipulated in a practice known as “spoofing,”

and that DISH has informed Independent Retailers that they must comply with the

telemarketing laws.

180. A Dish employee testified that its sting program was unsuccessful. Ex. 78 at 149:19-
154:14.

Response: The testimony cited by Plaintiffs (Ex. 78) does not support the contention

made by Plaintiffs in this paragraph, but it does show that DISH made extraordinary

efforts to resolve complaints about alleged violations of the telemarketing laws.

181. Dish did not share its entity-specific do-not-call list with its retailers until 2008. Ex. 77 at
53:2-5, 55:7-56:3.

182. Dish had a policy until 2008 that it did not collect from its retailers the phone numbers of
those persons who had requested not to receive Dish telemarketing calls. Ex. 77 at 53:13-55:15;
Ex. 36 at 37:11-43:09.

183. Dish does not know whether any retailer has actually complied with its post-2008 policy
requiring retailers to upload do-not-call lists. Ex. 36 at 37:11-43:09.

Response to 181, 182 & 183: The exhibits cited by Plaintiffs (Exs. 36 & 77) do not

support the contention made by Plaintiffs in these paragraphs; Plaintiffs mischaracterize
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the cited testimony in Exhibit 77 as to the difference between “shar[ing]” an entity

specific do not call list and allowing entities to scrub against that list; as for Paragraph

183, Ms. Musso testified that she receives monthly reports from PossibleNOW indicating

which retailers signed up with them (DX-241, Musso Dep. 59:18-60:10); the reference to

retailers is also irrelevant and immaterial because such retailers are not DISH’s agents,

and any conduct alleged by the retailers does not establish liability as to DISH. See

Opposition at Sections V.

190. In or around October 2003, Dish began pursuing Hagen to market Dish using Dish’s new
OE Tool. Ex. 61.

Response: Misstates the document; Exhibit 21 shows that David Hagen pursued DISH

to become an independent retailer, and not the other way around.

192. In November 2003, Dish TV Now became Dish’s first OE retailer. Ex. 62 at 19:14-20.

Response: The fact that Dish TV Now was the first Independent Retailer to use the OE

tool is irrelevant and immaterial to any fact that is pertinent to Plaintiffs’ motion. Ex. 88

at 22:12-21:10. The OE Tool was previously used by AT&T and Radio Shack in 2001,

2002 and 2003.

193. Dish entered into a contract with Dish TV Now by which: (a) Dish appointed Dish TV
Now as an “Authorized Retailer”; (b) Dish authorized Dish TV Now to “market, promote, and
solicit” orders for Dish service nationally; (c) Dish authorized Dish TV Now to use Dish
trademarks in marketing; (d) Dish gave itself a right of access to all Dish TV Now records in
connection with its Dish retailership; (e) Dish required that Dish TV Now “shall take all actions
and refrain from taking any action, as requested by [Dish] in connection with the marketing,
advertisement, promotion and/or solicitation of orders”; and (f) Dish provided that the agreement
would be terminated if Dish TV Now “fail[ed] to comply with any applicable federal, state or
local law or regulation.” EchoStar Retailer Agreement with Dish TV Now at 1, 6, 16, 25-26, 29-
32, Charvat v. EchoStar Satellite, LLC, No 07-cv-01000 (S.D. Ohio Dec. 19, 2008) ECF No. 33-
3 (Ex. 152).
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Response: DISH does not dispute that it entered into a Retailer Agreement with Dish TV

Now, which agreement speaks for itself; however, DISH disputes that the agreement

would be automatically terminated if Dish TV Now failed to comply with any applicable

federal, state, or local law or regulation, because the agreement allows DISH the option

of providing written notice if it did not want to terminate the agreement; such Retailer

Agreement also did not provide DISH with access to “all Dish TV Now records in

connection with its Dish retailership;” rather, under paragraph 17.9 of the Retailer

Agreement, Dish TV Now was obligated to maintain certain records, and DISH had the

right, on notice, to audit such records; the reference to a retailer is also irrelevant and

immaterial because such retailer is not DISH’s agent, and any conduct alleged by that

retailer does not establish liability as to DISH. See Opposition at Section V.

194. Dish did not perform a public records check on David Hagen before contracting him to
pilot the OE program. Ex. 88 at 80:16-81:18.

Response: Misstates the testimony; irrelevant and immaterial; DISH had no legal

obligation to perform a public records search on David Hagen before entering into a

retailer agreement with Dish TV Now; DISH did not contract with David Hagen to “pilot

the OE program.”

195. David and Annette Hagen worked with Dish to improve the OE tool. E-mail from
Yonker to Ahmed (Mar. 10, 2004) (Ex. 153); E-mail from Ahmed to Mills & Novotny (Jan. 1,
2004) (Ex. 154).

Response: Misstates the documents; Exhibits 153 and 154 show that David Hagen and

Annette Hagen were complaining to DISH about, amongst other things, the operation of

the OE tool and were threatening to cease being an Independent Retailer; the Exhibits
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further show that DISH was working with Dish TV Now to resolve the issues raised by

David Hagen and Annette Hagen.

196. Dish provided logins and IDs to Dish TV Now so that Dish was able to track specific
sales made by individual agents in Dish TV Now’s call center. Ex. 147 at 97:13-99:18.

Response: Misstates the testimony; David Hagen testified at his deposition that DISH

provided logins and IDs to Dish TV Now so that Dish TV Now could track the

commissions earned by its individual agents; Mr. Hagen did not testify that DISH was

tracking the individual activity by Dish TV Now’s agents.

197. The sales volume generated by Dish TV Now was important to the most senior of Dish’s
executives, including Dish co-founder and then-CEO Charles Ergen, and Dish offered Mr.
Hagen any support it could give him. Ex. 154.

Response: Misstates the document; Exhibit 154 states that DISH’s co-founder and then-

CEO, Charles Ergen, was paying attention to Dish TV Now’s sales activity; the

referenced exhibit does not state that DISH offered Mr. Hagen “any support it could give

him.”

201. On June 15, 2004, Dish TV Now contracted with an Illinois-based voice broadcasting
company, Guardian Communications (“Guardian”), to call consumers on lead lists purchased
from telemarketing lead list vendors and play prerecorded sales messages to sell Dish service.
Tr. of Baker Test. at 122:6-125:5, 233:19-238:22, In Re: Guardian Commc'ns Inc. Investigative
Hr'g, FTC No. 052-3166 (June 28, 2006) (Ex. 156); Guardian Commc'ns, Voice Messaging
Agreement with Dish TV Now (June 15, 2004) (Ex. 157).

Response: Misstates the testimony; the exhibits cited by Plaintiffs (Exs. 156 & 157) do

not support the contention made by Plaintiffs in this paragraph; David Hagen informed

DISH that Dish TV Now was dialing lists of its own current and former customers. In

fact, DISH TV Now actively withheld information from DISH regarding the advertising

source of the new orders placed by DISH TV Now as it was regarded as “proprietary”

3:09-cv-03073-SEM-TSH   # 381    Page 100 of 413                                         
          

006516

TX 102-006931

JA007669

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk

mlauk
Sticky Note
None set by mlauk

mlauk
Sticky Note
MigrationNone set by mlauk

mlauk
Sticky Note
Unmarked set by mlauk



79

information and a competitive advantage over DISH. (AMF ¶¶,428, Hagen Dep. 134:8-

135:2, DX-149.) Even when directly confronted by DISH about whether DISH TV Now

was “using predictive dialers and leaving messages trying to sell the customers DISH

Network,” DISH TV Now unequivocally denied using such practices. (AMF ¶ 429; DX

223 (DISH8-000098.) In response to such inquiries, DISH TV Now assured DISH that

its use of predictive dialers was limited to “consumers who have previously inquired with

[DISH TV Now] about satellite TV service or are current DISH TV Now DISH Network

customers,” and that its predictive dialer “only connects live customers to a live DISH

TV Now agent” and never uses an automated or prerecorded message. (Id.)

202. Guardian Communications marked all of its Dish TV Now sales calls with the code
“WOW TV.” Baker Decl. ¶ 12, Mar. 28, 2012 (Ex. 158).

Response: DISH objects to the Plaintffs’ reliance on a Declaration from Mr. Baker. Mr.

Baker was deposed in this case on May 14, 2002; Mr. Baker was therefore not

unavailable to testify under Fed.R.Evid. 804(a), and Mr. Baker’s declaration is

inadmissible hearsay. Fed.R.Evid. 840(b)(5); FTC v. Communidyne, 1994 WL 323327

(N.D.Ill. June 27, 1994.)

203. Dish TV Now only sold Dish services and did not sell DirecTV service. (Ex. 147 at
9:16-11:11, 144:10-147:11.)

Response: Misstates the testimony; the exhibit cited by Plaintiffs in this paragraph (Ex.

165) shows that DISH conducted secret shops and learned that Dish TV Now was only

selling Direct TV; Exhibit 172, relied upon elsewhere by Plaintiffs, states that DISH had

contacted Dish TV Now’s call center and the sales people indicated that Dish TV Now no

longer sold DISH products or services. See also December 16, 2005 email from Mike

Mills to David Hagen (AMF ¶ 430, DX-225 ( Dish-Paper-023286).
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204. Between May 2004 and August 2004, pursuant to its contract with Dish TV Now,
Guardian placed 6,673,196 prerecorded telemarketing calls to American consumers who
answered the phone and were not connected to a live operator within two seconds, and Guardian
produced records of those calls to the FTC. Ex. 157; Ex. 156 at 122:6-125:5; WOW_TV_P
20040521.txt (May 21, 2004) (Ex. 159); WOW-TV_P05212004213321013.txt (May 21, 2004)
(Ex. 160); Baker Dep. at 68:15-19, May 14, 2012 (Ex. 161); DishTVNow spreadsheet.xls (2006)
(Ex. 162); Ex. 38 at ¶ 26(d); Ex. 158 at ¶¶ 10, 18.

Response: Plaintiffs proffered no evidence to support the contention that “American

consumers,” rather than businesses or other non-consumers, were called; the reference to

a retailer is also irrelevant and immaterial because such retailer is not DISH’s agent, and

any conduct alleged by that retailer does not establish liability as to DISH.

206. By June 2004, Dish was aware that Dish TV Now was using prerecorded messages to sell
Dish service. Ex. 119.

Response: Exhibit 119 demonstrates only that DISH received a complaint regarding

“using predictive dialers and leaving messages,” and that Amir Ahmed (a DISH Vice

President) made clear to Dish TV Now that DISH was not interested in this type of

marketing; Mr. Hagen of Dish TV Now responded as follows:

Dish TV Now uses a predictive dialer to make outbound calls to
consumers who have previously inquired with us about satellite TV
service or are current Dish TV Now DISH Network customers. The
intelligent dialer knows the difference between a No Answer, Busy,
Answering Machine or Live Connect. The dialer only connects live
customers to a live Dish TV Now agent. We do not leave messages. We
have a list of over five million past and current customers that we scrub
against the Do Not Call List. In addition, we maintain a Dish TV Now Do
Not Call List. Any customer who wishes to opt out on future solicitations
is immediately added to the list. Dish TV fully complies with the TCPA.

(Exhibit 119); the reference to a retailer is also irrelevant and immaterial because such

retailer is not DISH’s agent, and any conduct alleged by that retailer does not establish

liability as to DISH.
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208. On August 7, 2004, David Hagen complained to Dish Vice President Amir Ahmed that
Dish Network was soliciting prospective customers that had first been contacted by Dish TV
Now after Dish TV Now’s sales attempt failed based on the customer’s credit score or the OE
Tool erred. Ex. 117 at DISH5-0000066940.

209. Dish took the consumer information entered by the Dish TV Now sales agent, which had
not resulted in a sale, and placed outbound sales calls itself to that consumer within 48-72 hours.
Ex. 117; Ex. 118.

Response to 208 & 209: The record evidence demonstrates that DISH was not

deliberately soliciting prospective customers that Dish TV Now initially contacted. This

is confirmed in an email wherein Brian Pacini explains that “[i]f a failed created score

shows up in the lead tracking database then it should be taken out.” (Ex. 117, August 10,

2004 Email Pacini to Bangert); furthermore, to ensure that this practice stopped, Todd

Binns recommends that DISH “will need development to change the OE code so that

[DISH] can filter this from [DISH’s] extracts. Until this is done we will continue to

contact retailer leads and have no way to identify them.” (Ex. 117, August 11, 2004

Email from Binns to all). Finally, Russell Bangert testified to the inadvertent mistake

committed by DISH as to Exhibit 117, stating that “it’s a mistake, and that the retail

entity [Dish TV Now] is clearly upset with it and escalates that to us, which then prompts

a discussion as to how we can resolve instances like this from occurring in the future.”

(DX-233, Bangert 4-18-12 Tr. 202:10 – 203:4).

210. Dish vice president Amir Ahmed testified in 2012 that he did not know whether David
Hagen was using prerecorded messages to sell Dish, despite emails he sent to David Hagen on
the topic. Ex. 88 at 51:8-52:9; Ex. 119.

Response: Misstates the exhibit; the exhibit cited by Plaintiffs (Ex. 119) does not show

that Mr. Ahmed had knowledge of Dish TV Now’s use of prerecorded messages; see

response to ¶ 206 above.
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211. Illinois consumer Morton Sill received prerecorded calls from Dish TV Now in February
2005. Sill Dep. 47:3-52:23, 56:9-60:9, June 19, 2012 (Ex. 163); Sill Dep. Ex. 3, June 19, 2012
(Ex. 164).

Response: DISH does not dispute that Mr. Sill testified during his deposition that he

received a telephone call from DISH TV Now; however, DISH disputes that this call was

made by DISH or anyone acting on behalf of DISH. (Taylor Decl. ¶32). Mr. Sill’s

testimony constitutes inadmissible hearsay with respect to anything allegedly said by the

alleged caller. DISH’s call records and the call records at issue in this action do not

support the contention that DISH TV Now placed any calls to Mr. Sill).

213. Dish told consumers that it could not help them when they complained about Dish TV
Now’s calls and had no way of finding out if Dish TV Now was making calls. Letter from
Gutierrez to Schackmann (Apr. 12, 2005) (Ex. 166); Letter from Steele to Swanberg (Sept. 14,
2004) (Ex. 167).

Response: Misstates the exhibits; Exhibit 166 is a letter to the Illinois Attorney

General’s office encouraging it to contact Dish TV Now regarding a consumer complaint

made by Mr. Bill Morton regarding calls allegedly made by Dish TV Now; Exhibit 167 is

a September 14, 2004 letter from DISH’s corporate counsel stating that DISH researched

the consumer’s claims, put the consumer’s phone number on DISH’s internal “Do Not

Call List,” provided the consumer with a copy of DISH’s Do Not Call policy, and

indicated that DISH would forward a copy of the consumer’s letter to Dish TV Now for

resolution; there is no evidence in either exhibit that DISH told consumers that it could

not help them or had no way of finding out who made the calls in question; the reference

to a retailer is also irrelevant and immaterial because such retailer is not DISH’s agent,

and any conduct alleged by that retailer does not establish liability as to DISH. See

Opposition at Section V.
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215. On or around July 26, 2004, Dish received a complaint from Ryan Swanberg stating that
he had received a telemarketing call from Dish TV Now. Letter from Swanberg to Dish (July
26, 2004) (Ex. 168).

Response: DISH does not dispute that Mr. Swanberg sent a letter dated July 26, 2004 to

DISH complaining that he received a prerecorded telemarketing call from DISH TV

Now; however, DISH disputes that this call was made by DISH or anyone acting on

behalf of DISH; Mr. Swanberg’s testimony constitutes inadmissible hearsay with respect

to anything allegedly said by the unidentified caller; the material contained in Exhibit 168

is inadmissible under Federal Rule of Evidence 408 and therefore should not be admitted

for any purpose in this action, including Plaintiffs’ motion.

216. Nearly two months later, on September 14, Dish sent Swanberg a letter stating it had
researched the complaint and would forward the information to Dish TV Now, although no one
can recall what research Dish actually performed. Ex. 167; Ex. 168; Steele Dep. 194:20-197:4,
Apr. 12, 2012 (Ex. 169).

Response: Misstates the exhibits; Exhibits 167 and 168 show that DISH received a

complaint from Ryan Swanburg and responded to it on September 14, 2004; Exhibit 169

establishes that former in house counsel, Dana Steele, could not recall at her deposition,

eight years after the fact, how DISH researched Mr. Swanberg’s Complaint; notably,

Exhibit 119 shows that at the same time, Vice President Amir Ahmed questioned Dish

TV Now regarding a complaint that had been received about it.

219. In September 2004, Dish Vice President Amir Ahmed sent Mr. Hagen an email asking
the following either-or question: Was Dish TV Now “telemarketing consumers over the phone”
or was it using “predictive dialing and leaving messages”? Ex. 119.

Response: The exhibit cited by Plaintiffs in this paragraph (Ex. 119) does not support

the contention made by Plaintiffs in this paragraph. Instead, it clearly shows that DISH
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did not have knowledge of any pattern or practice of illegal telemarketing using

prerecorded messages by Dish TV Now).

218. Dish employees providing training and sales support inside Mr. Hagen’s call center saw
firsthand in August 2004 Dish TV Now’s sales agents marketing with predictive dialing to sell
Dish service. Ex. 155 at ¶¶ 27, 28.

Response: The exhibit cited by Plaintiffs does not support this statement. The exhibit

references a notation in a database that “insurance is a big push with them” and then

references predictive dialing. Its not clear whether the predictive dialing was used for

DISH service or for insurance. Moreover, the use of predictive dialing was not a per se

violation of the TSR.

220. Hagen responded to Mr. Ahmed’s email stating that Dish TV Now was “us[ing] a
predictive dialer” to place outbound calls to a large database of former customers, that his dialer
could determine if a human being answered the phone, and that his company “fully complies
with the TCPA.” Ex. 119.

Response: Misstates the exhibit; see response to ¶206 above for Mr. Hagen’s full

response, which indicated that Dish TV Now was calling both its own current and former

customers; the reference to a retailer is also irrelevant and immaterial because such

retailer is not DISH’s agent, and any conduct alleged by that retailer does not establish

liability as to DISH.

221. Dish stated in an affidavit filed in the Southern District of Ohio that Dish “had no way of
knowing” how Dish TV Now was marketing Dish service. Aff. of Blake Van Emst at 2, Charvat
v. EchoStar Satellite, LLC, No. 07-cv-01000 (S.D. Oh. Dec 19, 2008) ECF No. 33-1 (Ex. 171).

Response: Misstates the exhibit; Exhibit 171 does not state that DISH “had no way of

knowing” how Dish TV Now was marketing DISH service; the reference to a retailer is

also irrelevant and immaterial because such retailer is not DISH’s agent, and any conduct

alleged by that retailer does not establish liability as to DISH.
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222. On January 3, 2006, Dish wrote a letter to David Hagen complaining about his lack of
sales and asking him to ramp up his marketing plans. Letter from Mills to Hagen (Jan. 3, 2006)
(Ex. 172).

Response: Misstates the exhibit; Exhibit 172 is a letter asking Mr. Hagen to share with

DISH the plans that Dish TV Now had to market DISH products and services; it does not

request that Mr. Hagen “ramp up his marketing plans.”

223. On January 20, 2006, Dish terminated Dish TV Now because too many customers whom
Dish TV Now acquired had cancelled and because Dish TV Now had ceased actively marketing
Dish. Ex. 165; Letter from Origer to Dish TV Now Inc. (Jan. 20, 2006) (Ex. 173); Werner Dep.
Ex. 259, Mar. 10, 2011 (Ex. 174).

Response: The exhibit cited by Plaintiffs (Ex. 165) does not support the contention made

by Plaintiffs in this paragraph; the exhibit, which consists of an email from Mike Mills to

Amir Ahmed dated December 22, 2005, sets forth the multiple reasons to discontinue a

relationship with Dish TV Now, including, among other things, that DISH had become

aware of telemarketing complaints and a litigation against Dish TV Now and that Dish

TV Now was marketing DirecTV and not DISH products and services; as set forth in the

exhibit, DISH elected to rely on provisions of the Retailer Agreement regarding churn

and DishTV Now’s failure to market DISH’s services; the reference to a retailer is also

irrelevant and immaterial because such retailer is not DISH’s agent, and any conduct

alleged by that retailer does not establish liability as to DISH. See Opposition at Section

V.

226. Dish cannot say, knowing what it knows now, that it would not have contracted with
David Hagen to sell Dish service. Ex. 62 at 30:14-24.

Response: Misstates the testimony; the exhibit cited by Plaintiffs in this paragraph (Ex.

62) does not support the contention made by Plaintiffs in this paragraph; the deposition

testimony cited in this paragraph was elicited from a single witness about what DISH
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might have done in a hypothetical circumstance; it does not constitute any evidence about

DISH actually did; accordingly, it is irrelevant and immaterial to any aspect of Plaintiffs’

motion; the reference to a retailer is also irrelevant and immaterial because such retailer is

not DISH’s agent, and any conduct alleged by that retailer does not establish liability as

to DISH. See Opposition at Section V.

229. Dish entered into contract with SSN by which: (a) Dish appointed SSN as an “Authorized
Retailer”; (b) Dish authorized SSN to “market, promote, and solicit” orders for Dish service
nationally; (c) Dish authorized SSN to use Dish trademarks in marketing; (d) Dish gave itself a
right of access to all SSN records in connection with its Dish retailership; (e) Dish required that
SSN “shall take all actions and refrain from taking any action, as reasonably requested by [Dish]
in connection with the marketing, advertisement, promotion of, or taking of orders”; and (f) Dish
provided that the agreement would be terminated if SSN “fail[ed] to comply with any applicable
federal, state or local law or regulation.” Dish, EchoStar Retailer Agreement with SSN at 1, 2, 6,
7 (Mar. 27, 2001) (Ex. 180).

Response: DISH does not dispute that it entered into a Retailer Agreement with Satellite

Systems Network (“SSN”), which agreement speaks for itself; however, DISH disputes

that the agreement would be automatically terminated if SSN failed to comply with any

applicable federal, state, or local law or regulation, because the agreement allows DISH

the option of providing written notice if it did not want to terminate the agreement; such

Retailer Agreement also did not provide DISH with access to “SSN records in connection

with its Dish retailership;” rather, under paragraph 6.4 of the Retailer Agreement, SSN

“shall cooperate by supplying EchoStar with information relating to those actions as

EchoStar reasonable [sic] requests.”; the reference to a retailer is also irrelevant and

immaterial because such retailer is not DISH’s agent, and any conduct alleged by that

retailer does not establish liability as to DISH. See Opposition at Section V.

Response 229(f): DISH does not dispute that it entered into a Retailer Agreement with

SSN, which agreement speaks for itself; however, DISH disputes that the agreement
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would be automatically terminated if SSN failed to comply with any applicable federal,

state, or local law or regulation, because the agreement allows DISH the option of

providing written notice if it did not want to terminate the agreement; such Retailer

Agreement also did not provide DISH with access to “all SSN records in connection with

its Dish retailership;” rather, under paragraph 17.9 of the Retailer Agreement, SSN was

obligated to maintain certain records, and DISH had the right, on notice, to audit such

records; the reference to a retailer is also irrelevant and immaterial because such retailer

is not DISH’s agent, and any conduct alleged by that retailer does not establish liability as

to DISH). See Opposition at Section V.

231. By May 2001, Dish expected SSN to make up to 1,500 new activations per month, and
Dish knew that SSN would use telemarketing to generate these expected activations. E-mail from
Ahmed to DeFranco (May 31, 2001, 11:27pm) (Ex. 183).

Response: Misstates the exhibit; the referenced exhibit (Ex. 183) only states that SSN

has a “[p]otential sales Volume up to 1500 per month,” and that SSN would be using

both “telemarketing and direct mail to close the deals”; the email does not state, however,

whether SSN would be using outbound or inbound telemarketing; Mike Mills testified at

his deposition that SSN mostly used print and online marketing to drive inbound calls,

and DISH only became aware of SSN’s outbound telemarketing efforts when SSN was

named in a DirecTV lawsuit (Mills Dep. 5-3-12 Tr. 51:13 – 52:6).

232. By January 2002, Dish expected SSN to make up to 3,000 to 5,000 new activations per
month, and invited SSN to join the Retailer Bonus Program based on its performance. Letter
from Origer to Tehranchi (Dec. 28, 2006) (Ex. 184).

Response: Exhibit 184 does not remotely support this fact; this is an unrelated “Notice of

Complaint” letter from DISH to SSN regarding consumer complaint.
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237. SSN has been selling Dish since the early 2000s and remains a Dish retailer as of 2013.
Ex. 180; Dish Network Retailer Agreement with Satellite Sys. Network (Dec. 31, 2010) (Ex.
189); Ex. 182 at 17:16-22, 26:12-26:14.

Response: SSN ceased being an active Independent Retailer in 2013 (Mills Decl., ¶7);

the reference to a retailer is also irrelevant and immaterial because such retailer is not

DISH’s agent, and any conduct alleged by that retailer does not establish liability as to

DISH. See Opposition at Section V.

238. On June 28, 2004, Dish founder and CEO Charles Ergen received a telemarketing sales
call from SSN at one of his residences, after which Mr. Ahmed told Ergen that SSN used
“message broadcasting” (i.e., prerecorded message telemarketing) as “their primary source” of
generating satellite TV service activations. E-mail from Ahmed to Ergen et al. (June 28, 2004)
(Ex. 190).

Response: Mistates the exhibit; Exhibit 190 shows that Mr. Ahmed told Mr. Ergen that

SSN uses message broadcasting to sell DirecTV; when Mr. Ahmed followed up with

SSN, SSN indicated that it only used live persons for calls, and did not use message

broadcasting; notably, SSN refused to share its telemarketing script with DISH; the

reference to a retailer is also irrelevant and immaterial because such retailer is not DISH’s

agent, and any conduct alleged by that retailer does not establish liability as to DISH. See

Opposition at Section V.

242. In September 2005, Dish decided not to terminate its relationship with SSN; instead, Dish
contemplated placing SSN on probation, and there is no evidence that further remedial or
punitive action was taken against SSN. Ex. 194.

Response: Exhibit 194 is privileged and should not be relied on for any reason.

Moreover, DISH did take action against SSN. There is at least one instance where SSN’s

earnings were garnished (see DISH-PAPER-007994 – 5/10/07 Email from Oberbillig to

Mills, Musso and Neylon: “I was aware of a garnishment issues, ($15K) that was taken

from [Satellite System Network’s] funds this week for Nathaniel Burdge, which Bruce
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Werner had spoken to Alex about.”); also, in February 2007, DISH implemented a call

monitoring system for SSN to gather quality assurance information, which included

biweekly on-site monitoring by DISH (see DISH-PAPER-008055: “Effective August 1,

2006 Echostar will begin monitoring inbound and outbound phone calls from your call

center(s). By monitoring calls we will provide feedback to you and your business

regarding undiscovered customer issues as well as compliance with your Echostar retailer

agreement.”; DISH-Paper-007991).

243. Dish recognized it was responsible for SSN’s violations because it knew what SSN was
doing. Ex. 194.

Response 243: DISH objects to the use of Exhibit 194 on the grounds of attorney-client

privilege and the attorney work product doctrine; in addition, Plaintiffs’ statement is a

mischaracterization of Exhibit 194; Novak only states that “SSN is a problem because we

know what he is doing and have cautioned him to stop. There is risk in continuing to

give warnings without follow-through action”; nothing in Exhibit 194 demonstrates that

DISH is responsible for SSN’s actions; also, SSN’s retailer agreement with DISH

indicates that SSN is responsible for its own compliance and is an independent

contractor, see Ex. 193 (Retailer agreement Section 9.1, Compliance with Laws: “[SSN]

shall comply with all applicable governmental statutes, laws, rules, regulations,

ordinances, codes, directives and orders (whether federal, state, municipal, or otherwise)

and all amendments thereto … and Retailer is solely responsible for its compliance with

all Laws that apply to its obligations under this Agreement.”; see also Sections 11

through 13: “Independent Contractor”, “Limitation of Liability” and “Indemnification.”).
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245. In, November, and December 2006, stings conducted by two separate consumers—
Jeffrey Mitchell and Gregory Fisher—identified SSN as the source of illegal prerecorded
message telemarketing. Ex. 137.

Response: Exhibit 137 is voluminous and Plaintiffs have not directed the Court or the

parties to the relevant sections, if any; otherwise, the exhibit does not appear to support

the contentions in this paragraph).

249. SSN contracted with Five9, an online call-center software provider, to provide outbound
dialing services, and Five9’s business records accurately depict SSN’s calling activity.
Maslennikov Decl. ¶¶ 8, 16, Donaca v. Dish Network LLC, No.11-cv-2910 (D. Colo. Dec. 21,
2012) (Ex. 197).

Response: DISH does not dispute that SSN contracted with Five9 to provide for

outbound dialing services; DISH, however, disputes that Five9’s business records

accurately depict SSN’s calling activity; Exhibit 197, Maslennikov Decl. ¶12(iii), states

that Five9 provided “All Call Detail Records for SSN that had been retained by Five9 at

the time the subpoena was issues”; the document only shows SSN’s calling activity

through Five9 up to the date of the subpoena.

250. The Five9 records accurately represent outbound telemarketing calls selling Dish service,
and that SSN did not sell any other product during that time. Ex. 182 at 18:21-23, 26:15-27:7,
34:13-19; Tehranchi Decl. ¶¶ 8-12, Donaca v. Dish Network LLC, No.11-cv-2910 (D. Colo.
Aug. 19, 2013) (Ex. 198)

Response 250: DISH does not dispute that SSN contracted with Five9 to provide for

outbound dialing services; DISH, however, disputes that Five9’s business records

accurately depict SSN’s calling activity; Exhibit 197, Maslennikov Decl. ¶12(iii), states

that Five9 provided “All Call Detail Records for SSN that had been retained by Five9 at

the time the subpoena was issues”; the document only shows SSN’s calling activity

through Five9 up to the date of the subpoena; Ms. Tehranchi also testified that Five9 was

not the exclusive dialer company hired by SSN, see Tehranchi Dep. Tr. 27:8-11: “Q
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Okay. Has Satellite Systems Network used companies similar to Five9 in the past, other

dialing companies? A Yes.”); Plaintiff’s evidence therefore contradicts the contention

that Five9’s records are an accurate representation of SSN’s outbound telemarketing

records. Mullin, 732 F.3d at 776.

251. Dish’s expert concluded in his November 2013 rebuttal report that, during 2010 and
2011, SSN made at least 381,811 calls to phone numbers on the Registry in the records obtained
from Five9. Ex. 28 at 13 (Table 5a).

Response: Plaintiffs have no evidence that any calls were made to phone numbers in

Illinois, Ohio, North Carolina, or California, and the document cited does not provide any

such evidence; see AMF 388-400. Mullin, 732 F.3d at 776; furthermore, Table 5a

represents “potential issue calls” occurring after February 9, 2009. To the extent this

contention references Retailers, it is also irrelevant and immaterial because such retailer

is not DISH’s agent, and any conduct alleged by that retailer does not establish liability as

to DISH. See Opposition at Sections II and V.

252. 37,688 of those 381,811 calls were to California phone numbers. Ex. 28 at 13 (Table 5a).

Response: Plaintiffs have no evidence that any calls were made to “California phone

numbers,” and the document cited does not provide any such evidence; see AMF 388-

400; see also response to ¶ 251. Mullin, 732 F.3d at 776. To the extent this contention

references Retailers, it is also irrelevant and immaterial because such retailer is not

DISH’s agent, and any conduct alleged by that retailer does not establish liability as to

DISH. See Opposition at Sections II and V.

253. 17,357 of those 381,811 calls were to Illinois phone numbers. Ex. 28 at 13 (Table 5a).
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Response: Plaintiffs have no evidence that any calls were made to “Illinois phone

numbers,” and the document cited does not provide any such evidence; see AMF 388-

400; see also response to ¶ 251. Mullin, 732 F.3d at 776. To the extent this contention

references Retailers, it is also irrelevant and immaterial because such retailer is not

DISH’s agent, and any conduct alleged by that retailer does not establish liability as to

DISH. See Opposition at Sections II and V.

254. 13,088 of those 381,811 calls were to North Carolina phone numbers. Ex. 28 at 13 (Table
5a).

Response The exhibit cited does not support Plaintiffs’ contention in this paragraph, as

the data in Table 5a is for “Five9/NSS” not SSN. Plaintiffs have no evidence that any

calls were made to “North Carolina phone numbers,” and the document cited does not

provide any such evidence. See AMF 388-400; see also response to ¶ 251. Mullin, 732

F.3d at 776.

255. 22,878 of those 381,811 calls were to Ohio phone numbers. Ex. 28 at 13 (Table 5a).

Response: Plaintiffs have no evidence that any calls were made to “Ohio phone

numbers,” and the document cited does not provide any such evidence; see AMF 388-

400; see also response to ¶ 251. Mullin, 732 F.3d at 776. To the extent this contention

references Retailers, it is also irrelevant and immaterial because such retailer is not

DISH’s agent, and any conduct alleged by that retailer does not establish liability as to

DISH. See Opposition at Sections II and V.

256. Dish’s expert concluded in his November 2013 report that, during 2010 and 2011, SSN
made at least 65,936 calls to phone numbers of consumers who stated to Dish or a Dish retailer
that they did not wish to receive phone calls. Ex. 28 at 13-14 (Tables 5b, 5c).
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Response: Plaintiffs have no evidence that any calls were made to phone numbers in

Illinois, Ohio, North Carolina, or California, and the document cited does not provide any

such evidence; see AMF 388-400. Mullin, 732 F.3d at 776; furthermore, Table 5b and

5c represent “potential issue calls” occurring after February 9, 2009. To the extent this

contention references Retailers, it is also irrelevant and immaterial because such retailer

is not DISH’s agent, and any conduct alleged by that retailer does not establish liability as

to DISH. See Opposition at Sections II and V.

258. By August 18, 2011, Dish had developed a “standard go after SSN letter” for sending to
SSN regarding its illegal telemarketing. E-mail from Berridge to Kitei (Aug. 18, 2011) (Ex.
199).

Response: The alleged statements made in Exhibit 199 in support of this paragraph

constitute inadmissible hearsay and therefore do not support the alleged fact; DISH

further objects to the use of Exhibit 199 on the grounds of attorney-client privilege and

the attorney work product doctrine. Phillips, 855 F.Supp.2d at 771-772.

259. Two consumers complained to FTC within one calendar day of having received a
violative call as contained in the Five9 call records, reporting SSN’s caller ID and stating:
“Please make them stop calling; PLEASE!!!!” and “They have called two to three times a day
for the last two weeks. When I finally answered they contacted me about satellite dishes. I let
them know . . . [I] would like to be taken off their list. They told me to hold while they
transferred my call and then hung up on me. I have since received several more calls, twice a
day. ” Ex. 1 at ¶ 29, Ex. A; Ex. 38 at ¶ 28(b), App. B; Ex. 182 at 34:13-37:1.

Response: The exhibits referenced in this paragraph neither relate to nor remotely

support any of the contentions made in this paragraph.

261. Dish entered into a contract with Star Satellite by which: (a) Dish appointed Star Satellite
as an “Authorized Retailer”; (b) Dish authorized Star Satellite to “market, promote, and solicit”
orders for Dish service nationally; (c) Dish authorized Star Satellite to use Dish trademarks in
marketing; (d) Dish gave itself a right of access to all Star Satellite records in connection with its
Dish retailership; (e) Dish required Star Satellite “shall take all actions and refrain from taking
any action, as requested by [Dish] in connection with the marketing, advertisement, promotion
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and/or solicitation of orders”; and (f) Dish provided that the agreement would be terminated Star
Satellite “fail[ed] to comply with any applicable federal, state or local law or regulation.” Ex.
200 at 16, 22, 24, 28.

Response: DISH does not dispute that it entered into a Retailer Agreement with Star

Satellite, which agreement speaks for itself; however, DISH disputes that the agreement

would be automatically terminated if Star Satellite failed to comply with any applicable

federal, state, or local law or regulation, because the agreement allows DISH the option

of providing written notice if it did not want to terminate the agreement; such Retailer

Agreement also did not provide DISH with access to “Star Satellite records in connection

with its Dish retailership;” rather, under paragraph 17.9 of the Retailer Agreement, Star

Satellite was obligated to maintain certain records, and DISH had the right, on notice, to

audit such records; the reference to a retailer is also irrelevant and immaterial because

such retailer is not DISH’s agent, and any conduct alleged by that retailer does not

establish liability as to DISH. See Opposition at Section V.

262. Star Satellite began as a TVRO retailer, and had several regional sales and installation
operations, including an operation in Los Angeles. Ex. 92 at 17:11-18:20; 23:16-24:7; 66:1-
67:2, 85:24-86:7.

Response: The cited testimony does not support the contention that Star Satellite was a

TVRO retailer; Myers only testifies that when he started Tenaya he “didn’t really know

what it would become … [and that he] wanted to see if [he] could … start a business and

run a business”; Myers also states that Tenaya “ended up being door-to-door.” (Ex. 92 at

18:5-10); the reference to a retailer is also irrelevant and immaterial because such retailer

is not DISH’s agent, and any conduct alleged by that retailer does not establish liability as

to DISH. See Opposition at Section V.
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263. Beginning in May 2004, Star Satellite began a business relationship with the same voice
broadcasting company used by Dish TV Now, Guardian (aka U.S. Voice Broadcasting, Inc.), see
UF 201 supra. Ex. 92 at 76:3-77:3, 106:1-107:24; Walter Eric Myers, Statement ¶ 5, 6 (Mar. 22,
2006) (Ex. 202).

Response: The fact that Star Satellite entered into a business relationship with Guardian

is irrelevant and immaterial to any fact that is pertinent to Plaintiffs’ motion; also, neither

the testimony at 106:1-107:24 nor Exhibit 202 ¶ 5 stand for this proposition.

271. In July and November 2005, Dish provided outbound telemarketing sales scripts to Star
Satellite. E-mail from Anderson to Myers & bcs@starsatllc.com (July 28, 2005) (Ex. 206); E-
mail from Mills to Myers (Nov. 3, 2005) (Ex. 207).

Response: Exhibit 206 does not support the contention contained in this paragraph;

Exhibit 206 demonstrates that DISH helped provide training materials that were to guide

its retailers, but that DISH did not mandate the use of any particular sales script; the

exhibit only shows that DISH provided a sample script for Star Satellite to work off of:

“I’m still working on getting the QA form for you, but I did find some scripts for

outbound calling that you may be able to adapt and work with, if you want.” (emphasis

added); Ex. 207 only shows that DISH provided comments back to retailers regarding

the sales script; Mike Mills emailed to Myers in response to Myers’ request: “Let me

know if you need me to make any changes to these scripts”; also, Mike Mills’ deposition

clarifies that he has never commented on or seen sales scripts for outbound sales scripts,

but that he did provide comments and feedback on inbound sales scripts; Mills also

testified that DISH never provided outbound sales scripts to the OE retailers (Mills Vol I

Tr. 77:22 – 78:24.); Myers also testified that when phone sales were being made, he was

not given scripts by DISH, but that DISH was involved with making sure Star Satellite

was providing the disclaimers appropriately (See Myers Tr. 93:23 -94:22.)
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273. Dish’s lawyers edited a settlement agreement by which Dish and Star Satellite settled the
claim and kept the terms of the settlement secret. Facsimile from Conley to Myers (Sept. 29,
2005) (Ex. 210).

Response: DISH does not dispute that a draft settlement agreement was sent to Myers;

Exhibit 210, however, only shows that DISH sent Myers a revised version of the

settlement agreement that still needed to be approved by Myers and his attorney; this is

an unexecuted draft settlement agreement.

275. As late as November 3, 2005, Dish provided Star Satellite with telemarketing support. E-
mail from Mills to Myers (Nov. 3, 2005) (Ex. 213).

Response: Exhibit 213 does not support the contentions contained in this paragraph;

rather, it is demonstrative of DISH’s involvement with approving scripts and has nothing

to do with calling or dialing customers; Mike Mills’ deposition clarifies that he has never

commented on or seen sales scripts for outbound sales scripts, but that he did provide

comments and feedback on inbound sales scripts; Mills also testified that DISH never

provided outbound sales scripts to the OE retailers (Mills Vol I Tr. 77:22 – 78:24.);

Myers testified that when phone sales were being made, he was not given scripts by

DISH, but that DISH was involved with making sure Star Satellite was providing the

disclaimers appropriately (Myers Tr. 93:23-94:22).

276. In the four months between July 30, 2005 and November 26, 2005, Dish placed at least
43,100,876 illegal prerecorded calls marketing Dish for Star Satellite, and Guardian produced
accurate records of those calls to the FTC. Ex. 38 at ¶ 26(e); Ex. 158 at ¶¶ 15-20.

Response: The exhibit cited by Plaintiffs (Ex. 38 at ¶ 26(e)) does not support the

contentions made by Plaintiffs in this paragraph. Mullin, 732 F.3d at 776.

277. 5,727,417 of those 43,100,885 calls were to California phone numbers. Ex. 38 at ¶ 26(e).
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Response: The exhibit cited by Plaintiffs (Ex. 38 at ¶ 26(e)) does not support the

contentions made by Plaintiffs in this paragraph. Mullin, 732 F.3d at 776.

278. 2,659,984 of those 43,100,885 calls were to Illinois phone numbers. Ex. 38 at ¶ 26(e).

Response: The exhibit cited by Plaintiffs (Ex. 38 at ¶ 26(e)) does not support the

contentions made by Plaintiffs in this paragraph. Mullin, 732 F.3d at 776.

279. 1,716,225 of those 43,100,885 calls were to North Carolina phone numbers. Ex. 38 at ¶
26(e).

Response: The exhibit cited by Plaintiffs (Ex. 38 at ¶ 26(e)) does not support the

contentions made by Plaintiffs in this paragraph. Mullin, 732 F.3d at 776.

280. 3,419,175 of those 43,100,885 calls were to Ohio phone numbers. Ex. 38 at ¶ 26(e).

Response: The exhibit cited by Plaintiffs (Ex. 38 at ¶ 26(e)) does not support the

contentions made by Plaintiffs in this paragraph. Mullin, 732 F.3d at 776.

282. On November 22, 2005, Star Satellite ended its relationship with Guardian. Ex. 92 at
148:13-149:4.

Response: DISH does not dispute that Star Satellite stopped using Guardian as of

November 22, 2005; DISH, however, disputes the characterization of this testimony as it

is taken out of context; Myers specifically testified that Star Satellite used Guardian up

until November 22, 2005 which “ was the time when [he] completely shut down the call

center”; he further stated that he shut down due to Guardian’s CID, which scared him:

“It really scared me; and I essentially just right away went and shut down every bit of

telemarketing we did and sold the call center, closed it down, fired all the employees and

just shut it all down” (DX-240, 148:13 – 149:4).

284. Star Satellite remains a Dish retailer. Ex. 92 at 55:17-56:16.
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Response: The reference to a retailer is irrelevant and immaterial because such retailer is

not DISH’s agent, and any conduct alleged by that retailer does not establish liability as

to DISH (see Opposition at Section V); DISH does not dispute that Star Satellite remains

a DISH retailer; DISH, however, disputes the characterization of Myers’ testimony as it

is taken out of context; the testimony reflects that “Star Satellite still has a small door-to-

door contingent” that sells DISH service (Ex. 92, Myers Tr. 55:22 – 56:1); Myers

testified that he shut down the telemarketing component of Star Satellite nine years ago in

2005 (Ex. 92, Myers Tr. 148:13-149:4).

285. Dish paid for Myers’ employees to go on several incentive trips to luxury destinations.
Ex. 92 at 167:19-169:2.

Response: DISH does not dispute that Myers’ sent his employees on incentive trips

organized and paid for by DISH; DISH, however, does dispute the characterization of

Myers’ testimony as it is taken out of context; Myers testified that an annual trip was

provided by DISH for its top 100 retailers as an award to Star Satellite; this was not an

automatic trip awarded to retailers: rather, they had to earn it; Myers only sent his

employees because he does not like traveling.

289. Dish was aware that Mr. DiRoberto had “trouble in the past” and that “he had basically
made his money in illegal things.” Castillo Dep. 37:1-38:4, June 14, 2012 (Ex. 219).

Response: The exhibit cited by Plaintiffs in this paragraph (Ex. 219) does not support

the contention made by Plaintiffs in this paragraph; the deposition testimony cited by

Plaintiffs (Ex. 219, 37:1-38:4) fails to establish at what point “DISH was aware that Mr.

DiRoberto had ‘trouble in the past’ and that ‘he had basically made his money in illegal

things’”; any such testimony, however, is irrelevant and immaterial to any fact that is

pertinent to Plaintiffs’ motion; in addition, the cited testimony constitutes inadmissible
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hearsay with respect to anything allegedly said by the declarant regarding this topic;

accordingly, Plaintiffs have no evidence that DISH knew that DiRoberto “had ‘trouble in

the past’” or at the time that American Satellite became a DISH retailer.

293. Dish entered into a contract with American Satellite by which: (a) Dish appointed
American Satellite as an “Authorized Retailer”; (b) Dish authorized American Satellite to
“market, promote, and solicit” orders for Dish service nationally; (c) Dish authorized American
Satellite to use Dish trademarks in marketing; (d) Dish gave itself a right of access to all
American Satellite records in connection with its Dish retailership; (e) Dish required that
American Satellite “shall take all actions and refrain from taking any action, as requested by
[Dish] in connection with the marketing, advertisement, promotion and/or solicitation of orders”;
and (f) Dish provided that the agreement would be terminated if American Satellite “fail[ed] to
comply with any applicable federal, state or local law or regulation.” Ex. 121 at 1, 5, 6, 15, 17,
22.

Response: DISH does not dispute that it entered into a Retailer Agreement with

American Satellite, which agreement speaks for itself; however, DISH disputes that the

agreement would be automatically terminated if American Satellite failed to comply with

any applicable federal, state, or local law or regulation, because the agreement allows

DISH the option of providing written notice if it did not want to terminate the agreement;

such Retailer Agreement also did not provide DISH with access to “all American

Satellite records in connection with its Dish retailership;” rather, under paragraph 17.9 of

the Retailer Agreement, American Satellite was obligated to maintain certain records, and

DISH had the right, on notice, to audit such records; the reference to a retailer is also

irrelevant and immaterial because such retailer is not DISH’s agent, and any conduct

alleged by that retailer does not establish liability as to DISH. Phillips, 855 F.Supp.2d at

771-772; see Opposition at Section V.

295. American Satellite used prerecorded messages to sell Dish service. Ex. 219 at 26:9-
27:23, 44:19-46:13, 76:13-79:22.
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