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Forwarded Message
From Eichhorn Bert Bert EichhornDishnetwork.com

To man in castle@vahoo.com

Sent Wednesday January 2009 501 PM

Subject Re progress

do need to look into VB violations have been so focussed on fraud know our legal dept agrees with you about the

exposure

Sent using BlackBerry

From Manuel Castillo

To Eichhorn Bert

Sent Wed Jan 07 175825 2009

Subject Re progress

What is Bad account in your standards

The are using massive DNC violations prepaid cards and spam

Other than that they are clean no selling existing customers

irseif to getting slapped with lawsuit for millions for violating the DNC like DIRECTV

Look it up or did already know about it

On Thu 1/8/09 Eichhorn Bert BertEichhornàDishnetwork corn wrote

From Eichhorn Bert Bert.Eichhorn@Dishnetwork.com

Subject Re progress

To man_in_castleyahoo com

Date Thursday January 2009 1248 AM

ahoo.com

Patrick

progress

Sent using BlackBerry

Why are am sat and allegro among the lowest percentage of bad accts

DEPOSITION

_______

From Manuel Castillo

To Eichhorn1 Bert

Sent Wed Jan 07 174509 2009

Subject Re progress

The checks and links on the site are proof unless you dont want to see it

My guess is that Andy Steeples might be lying to Glen the owner about AMSAT putting thru the bad deals with

If you look at the checks from Allegro they are made out to CW Web designs Caleb Wickman its

le the owner might not even know who CW web designs is or maybe he knows but the have an agreement
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that if license goes bad they both use the other one but thats just speculation

The FACTS are

Jand AMSAT have an agreement

SAT Puts thai Allegro Voice Broadcasting deals to avoid liability

AT Puts that Allegro deals with prepaid debit cards

Andy Steeples and Allegro employee knows about it since he was warned by me and other former AMSAT

employees and did nothing about it except remove evidence from AMSATs home page
Glen Vastine is accountable either because he knows or because he does not have proper oversight of his

business

Any questions

On Thu 1/8/09 Eichhorn Bert BatEichhorniIDishnetwork coin wrote

From Eichhorn Bert Bert.Bichhorn@Dishnetwork.com

Subject Re progress

To man_in_cast1eyahoo com

Date Thursday January 2009 1230 AIVI

She implied that they were violating the spirit and the language of the retailer agreement She wants proof

She asked why would they risk the allegro license and protect trhe am sat license

Sent using BlackBerry

From Manuel Castillo

horn Bert

Jan 07 172753 2009

Re progress

her impression on it

On Thu 1/8/09 Eichhorn Bert BertEichhorniIVishnenvork corn wrote

From Eichhorn Bert Bert.Eichhorn@Dishnetwork.com

Subject Re progress

To man in_castleyahoo.com

Date Thursday January 2009 12 15 AM

Kathy told me to write it up and send it all the way to the top of the sales channel

Sent using BlackBerry

From Manuel Castillo

To Eichhorn Bert

Sent Wed Jan 07 164649 2009

Subject progress

Any progress on that Info
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Dealer Name Complainant's Name

Date 
Complaint 
Submitted Nature of Complaint

How Retailer 
Identified

Complaint Disposition 
(Violation) COMMENTS

Allegro Discount 
Advertising William Cohen 10/26/2006 Pre-recorded calls Sting Status Not Determined

Initial verbal discussion with owner of Allegro indicates that this complaint is 
erroneous.  Consumer has indicated that he has a "tape" - Allegro has asked that 

he produce.
Allsat Inc Melissa Wallace 8/4/2006 Sting AllSat settled with her.
Allsat Inc Aaron Hakeem Sting

Allsat Inc Fred Wall 10/11/2006
"Alleged calls from Dish 
Network" Consumer provided Status Not Determined Retailer was notified on 10/31/06 - working on responses.

Allsat Inc Michael Huber 10/26/2006 Caller id Status Not Determined
Still researching-no record of o/b call. Consumer provided tel# which RS searched 

through Google and it directed us to a web site for AllSat.

Allsat Inc Ronnie Martin 7/25/2006 Unsolicited calls Caller id Status Not Determined Response was insufficient - working on details of allegation.

Allsat Inc Mr. Brian 8/24/2006

Unsolicited calls
Requested to be on 
internal DNC Consumer provided No Violation

Consumer attempted to set up a sale himself to determine who was calling him all 
the time.  Asked who the co was and the consumer identified AllSat.  No work 

order to confirm. AllSat has no record of call.

Allsat Inc NA 7/25/2006 Obscene Phone Calls Consumer provided Status Not Determined Response was insufficient - working on details of allegation.

Allsat Inc Narashimha Acharya 9/20/2006 Unwelcome calls Consumer provided Status Not Determined
MyDishGlobal (which at the time led us to Allsat.  That relationship was terminated 

on August 3,2006.  Global Wizards LLC should be notified about this allegation.

Allsat Inc not listed 8/7/2006 Not provided Consumer provided Status Not Determined Response was insufficient - working on details of allegation.

Allsat Inc Ruth Khan 9/5/2006 Obscene Phone Calls Consumer Provided Status Not Determined Response was insufficient - working on details of allegation.

Allsat Inc Nikhil Goyal 9/22/2006 Not provided Consumer Provided Status Not Determined Retailer was notified on 10/31/06 - working on responses.

Allsat Inc Patricia Hussion 10/4/2006 Unwelcome calls Consumer Provided No Violation Relationship unconfirmed - AllSat has no record of call.

Allsat Inc Rejat Jain 10/25/2006 Frequent/Persistent Calls Consumer provided Status Not Determined

No longer has relationship w/ My Dish Global - requested info on termination of 
relationship AND any possible involvement with Jain; however, this call was linked 

to All Sat through the misrespresented relationship with My Dish Global.

Allsat Inc Yousuf Raza 9/18/2006 Frequent/Persistent Calls Consumer provided Status Not Determined Response was insufficient - working on details of allegation.

American Satellite Michael Brawner 10/13/2006 Unwelcome calls Sting Status Not Determined Retailer was notified on 10/31/06 - working on responses.

American Satellite Robert Parker 9/20/2006 Frequent/Persistent Calls Sting Status Not Determined

V&T Marketing (lead gen), 5125 Convoy St., Suite 304, San Diego, CA 
92111//Dana had conversation with marketing company.  American termed the 

relationship with them. No clear indication of any wrongdoing.  

Atlas Assets Anonymous 10/3/2006 Frequent/Persistent calls Sting Status Not Determined

Atlas Assets is working on responses, but lacks accountability and sense of 
urgency. Notified yesterday that they will be going to the call center - "Silverbird" - 

on Tuesday to do due diligence. In researching "Silverbird" RS has found NO 
information. Have asked that Atlas contact me.

Atlas Assets Anonymous 9/21/2006 Unknown Sting Status Not Determined

At present, they have admitted to only one recognition.  Since the same number 
was presented on caller id, they have been advised that they are responsible for 

figuring out why this occurred and where the calls are coming from.
Atlas Assets Anonymous 8/28/2006 Profanity Sting Status Not Determined See comment above - retailer has not formally responded to date.
Atlas Assets Anonymous 8/11/2006 Unknown Sting Status Not Determined See comment above - retailer has not formally responded to date.
Atlas Assets Anonymous 8/11/2006 Unknown Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Bob Olive 10/17/2006
Frequent/Persistent 
Calls Sting Status Not Determined

This sting yielded 37 additional complaints.  There are 33 other 
complaints associated, yet unidentified, with 503-426-31xx nos.
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Dealer Name Complainant's Name

Date 
Complaint 
Submitted Nature of Complaint

How Retailer 
Identified

Complaint Disposition 
(Violation) COMMENTS

Atlas Assets Brian Lovelace 9/1/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Chad Jarvis 8/9/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Clara Beatty 10/12/2006 Frequent/Persistent calls Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Courtney Cummings 8/23/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets David Abbott 8/22/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Dennis Dewitt 9/8/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Dennis Reeser 10/4/2006

Frequent/Persistent calls   
Rude Behavior
Hung Up Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Jennifer 9/21/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Joe Biggy 9/8/2006
Unsolicited calls after 
11:00 PM. Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Joe Burk 10/18/2006 Frequent/Persistent calls Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets John Dillon 8/23/2006
Misrepresentation           
Unsolicited calls Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Johnny Shipley 9/15/2006
Frequent calls
Harrassment Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Joyce Villareale 9/8/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Kathy Deroch 9/19/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Kim Hendricks 9/18/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Lance Lowery 9/29/2006 Rude/Harrassing Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Larry/Janice Vormbrock 9/6/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Lisa Lukas 8/11/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Lucen Hodges 8/24/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets
Melvin/Virginia 

Hambright 10/4/2006

Frequent/Persistent calls   
Rude Behavior    
Harrassment
Hung Up Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Mike Nelms 9/29/2006 Frequent/persistent calls Sting Status Not Determined See comment above - retailer has not formally responded to date.
Atlas Assets Mike Witsaman 8/28/2006 Frequent/Persistent calls Sting Status Not Determined See comment above - retailer has not formally responded to date.
Atlas Assets Mrs. Bell 10/18/2006 Frequent/Persistent calls Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Shirley Brightenstein 8/21/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Tabitha Atterberry 10/10/2006 Frequent/Persistent calls Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Teresa Payne 8/23/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Theresa J. Daughtry 9/27/2006 Frequent/Persistent Calls Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Tim Croxen 9/9/2006
"Alleged calls from Dish 
Network" Sting Status Not Determined See comment above - retailer has not formally responded to date.

Atlas Assets Tonia Trom 10/18/2006

Frequent/Persistent       
Rude Behavior
Hung Up Sting Status Not Determined See comment above - retailer has not formally responded to date.

Brandvein Anonymous 9/23/2006 Unwanted solicitations Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.

Brandvein Anonymous 8/22/2006
"Alleged calls from Dish 

Network" Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.
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Dealer Name Complainant's Name

Date 
Complaint 
Submitted Nature of Complaint

How Retailer 
Identified

Complaint Disposition 
(Violation) COMMENTS

Brandvein
David & Rose Marie 

Geissinger 8/22/2006
"Alleged calls from Dish 

Network" Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.

Brandvein Joseph Meistas 9/19/2006

Frequent Calls         
Requested to be on 

internal DNC list Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.

Brandvein Kip Kibler 9/25/2006
"Alleged calls from Dish 

Network" Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.

Brandvein Laura Barron 9/26/2006 Frequent/Persistent Calls Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.

Brandvein Peavy 9/22/2006 Unwanted solicitations Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.

Brandvein Peggy Clark 9/14/2006 Unsolicited Calls Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.

Brandvein Ronald Clark 9/23/2006
"Alleged calls from Dish 

Network" Sting Admitted Violation
Problems with the scrub of the DNC list.  Problem has been rectified and all 

operations in Delhi have been suspended.

Brandvein Robert Yaklin 10/31/2006
Frequent calls
On the DNC list Sting No Violation Consumer did not enter name in DNC until 9/26/06.  This was not a violation.

Cascade Callworks Kristina Ertner 10/17/2006 Unsolicited Calls Caller id Status Not Determined Retailer was notified on 10/31/06 - working on responses.
Cyberworks 
Software Stewart Abramson 10/3/2006 Unsolicited Calls Sting No Violation

There was a lead for "Tom Bell" at this number - of consumer's 4 numbers, one is 
not on the DNC and this is the one that was used for the lead.

Defender Don Keys 10/3/2006 Unsolicited Calls Caller id No Violation
Consumer initiated phone call - retailer called back - consumer requested to be 

removed from internal DNC list and retailer complied.
Dish Factory Direct 

Inc Amber Nickerson 8/5/2006 Unsolicted Calls Caller id No Violation Calls were placed on 8/3 and 8/4 and she was not added to DNC until 8/5/06.

Dish Pronto Becky Lee 10/9/2006 Frequent/Persistent Calls Consumer provided Unknown Letter was sent 10/16 - no reply.
Dish Pronto Claude Gainer Misrepresentation Retailer provided No Violation Never dialed.  This is another retailer.

Dish Pronto John Healey 8/25/2006 Recorded Intro Message Sting Retailer identified
Retailer has lead from this retailer/consumer. This does not appear to be a 

violation.

Dish Pronto Ronald/Tammy Todd 9/30/2006

Frequent/Persistent       
Rude Behavior
Hung Up Caller id Unknown

Mr. Todd was not at home and Mrs.Todd advised the rep to call back. On calling 
back the same day Mr. Todd expressed his disinterest and hung up.  Lead 

supported by opt in info.

Dish Pronto Wayne Leboeuf 9/29/2006

Frequent/Persistent calls    
Harassment

Caller id No Violation

Mr.Leboeuf told the rep (Steve) that he would need to speak to his wife to book 
Dish. Mr. Leboeuf called back on his Steve's extension & expressed his interest. 

Steve offered a callback and when he was about to process the order Mr. Leboeuf 
was reluctant to give out his SSN & card/ checking account details on phone. Steve 
asked Mr. Leboeuf to chekc the site and followed up the next day and that's when 
Mr. Leboeuf asked not to be called again. No call has been made since then to Mr. 

Leboeuf. Lead supported by opt in info.

Dish Pronto Cara 9/1/2006

Mulitple calls-various 
retailers. Sky High named 
by Cara Consumer provided No Violation

Did not get through - customer hung up before getting connected,  AND not dialed 
from the DP- SkyHigh center.  Lead supported by opt in info.

Dish Pronto Melony Russell 8/5/2006 Frequent calls Caller id number No Violation Never Dialed

Dish Pronto Ryan Smith 8/26/2006 Unknown Unknown No Violation Never Dialed

Dish Pronto Susan Burkholder 8/26/2006 Unknown Caller id No Violation

Mrs. Burkholder spoke to the rep (David) and she seemed to be interested in the 
promotion. No where on the call she asked to be taken off the calling list and she 
wanted to consult with her husband before booking the order. David called her 

back the same day and found out that they already have Dish.  Lead supported by 
opt in info.

Dish TV, Inc Tom Bruiniers 8/24/2006 Unsolicited Calls Consumer provided No violation No record of dialing. Response was sufficient. 
E-Management Michael Brewer Closed, info was sufficient.

GlobalWizards Anita Kumar 10/12/2006 Frequent/Persistent Calls Web site reference Status Not Determined

Consumer id'd MyDishGlobal which was linked to Allsat in error.  Relationship with 
MyDishGlobal was terminated by AllSat on8/3/06  Global Wizards, LLC will be 
notified about this allegation 11/3/06.  Customer indicates that she has tapes.

GlobalWizards Narashimha Acharya 9/20/2006 Unwelcome calls Consumer provided Status Not Determined

Consumer id'd MyDishGlobal which was linked to Allsat in error.  Relationship with 
MyDishGlobal was terminated by AllSat on8/3/06  Global Wizards, LLC will be 

notified about this allegation 11/3/06.  
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Dealer Name Complainant's Name

Date 
Complaint 
Submitted Nature of Complaint

How Retailer 
Identified

Complaint Disposition 
(Violation) COMMENTS

I Dish Com LLC/Blu 
Kiwi    Anita Kumar 10/12/2006 Frequent/Unsolicited Calls Consumer provided Status Not Determined Retailer was notified on 10/16/06 - working on responses. Clear Link Technologies 5202 W Douglas Corigan Way, suite 300 Salt Lake City Ut

I Dish Com LLC/Blu 
Kiwi    Douglas Mckellar 10/5/2006 Frequent/Unsolicited Calls Caller id Status Not Determined

Information requested was received.  Specifics surrounding the allegations was 
requested. Modified letters to include specifics on individual claims.

I Dish Com LLC/Blu 
Kiwi    Naveen/Zibi Jamal 6/2/2006 Obscene Phone Calls Caller id Status Not Determined

Information requested was received.  Specifics surrounding the allegations was 
requested. Modified letters to include specifics on individual claims.

I Dish Com LLC/Blu 
Kiwi    Varun Gupta 8/18/2006 Frequent/Unsolicited Calls Caller id Status Not Determined

Information requested was received.  Specifics surrounding the allegations was 
requested. Modified letters to include specifics on individual claims.

Jerry Dean Grider 
d/b/a/ JSR 
Enterprises Hannah Klein 9/29/2006 On DNC list Sting

TCPA Violation          
Retailer Identified

Third Party, no longer under contract, placed call following a corrupted DNC 
download.

Jerry Dean Grider 
d/b/a/ JSR 
Enterprises Melissa Wallace 10/20/2006 Frequent/Unsolicited Calls Sting Status Not Determined Letter sent 10/31/06 - retailer identified.

Marketing Guru Aaron Hakeem 9/8/2006 Sting ?

Marketing Guru Ryan Amherst 7/28/2006

Frequent/Persistent Calls   
Refusal to remove from 
internal list Consumer provided Status Not Determined Working with MG/VP-Sales on responses.

Marketing Guru Tracy Rose 8/30/2006 Unwelcome calls Consumer provided Status Not Determined Working with MG/VP-Sales on responses.

Marketing Guru Barbara Drake 9/8/2006
Caller represented self as 
"VP of Marketing" Consumer provided Status Not Determined Working with MG/VP-Sales on responses.

Marketing Guru Charlotte /Grover Gilbert 8/9/2006

Requested removal from 
internal list. Was hung up 
on.

Identification of 
Caller ID # Status Not Determined Working with MG/VP-Sales on responses.

Marketing Guru Dawayne Lawrence 9/9/2006 Unknown Unknown Status Not Determined Working with MG/VP-Sales on responses.

Marketing Guru Jody Lyn Creamer 10/20/2006 Unwanted solicitations Consumer provided Status Not Determined Working with MG/VP-Sales on responses.

Marketing Guru Kenneth Sheilds 7/17/2006 Unwanted solicitations Consumer provided Status Not Determined Working with MG/VP-Sales on responses.
Marketing Guru Manish Malhotra 7/26/2006 Unwanted solicitations Sting Status Not Determined Working with MG/VP-Sales on responses.

Marketing Guru Keith Pomroy 7/14/2006
Frequent/Persistent Calls   
Harrassment Consumer provided Status Not Determined Working with MG/VP-Sales on responses.

Marketing Guru Puri Manoj 9/14/2006 3/4 calls daily Sting Retailer identified Working with MG/VP-Sales on responses.

Marketing Guru     Josh Rice 6/17/2006
Disconnect and reconnect 
account Caller ID Status Not Determined Working with MG/VP-Sales on responses.

National Satellite 
Systems Aaron Hakeem 10/10/2006

Unwanted solicitations      
DNC List Sting

Retailer identified        
TCPA Violation

Consumer was put on DNC in January of 2005.  The "scrub" did not eliminate this 
consumer.  

RPM Technologies 
and Satellite Sameer Alam 10/8/2006 Unsolicited calls Caller ID No violation

Retailer indicates that they do not outbound. They get leads from door hangers 
and referrals and the "817" area code for this consumer is not even one of their 

target areas.  
Satellite Systems 

Now     Michael Todd 8/29/2006 Sting Retailer identified
Retailer and their attorney working with consumer on settlement and will also 

insure that EchoStar has no liability.
Satellite Systems 

Now     Michael Todd 10/18/2006 Misrepresentation Sting Retailer identified
The second call was a follow-up to the first.  Retailer is trying to get a copy of call 

as consumer "badgers" the CSR into saying he is Dish Network.
Sterling Satellite Rawal, K.H. 6/5/2006 Sting

Sterling Satellite Robert Yaklin 10/25/2006
Frequent calls
On the DNC list Sting No violation Consumer confirmed that he was not put on the list until 9/26. 

Sterling Satellite Stewart Abramson 10/11/2006 On DNC list Sting TCPA Violation
Called consumer following distribution of POE notice-412-665-0118 does not show 

on DNC - all other 3 do. Sterling working with consumer.
United Ken Teleis
United Michael Todd

Options for identifying retailer

Caller ID
Consumer Provided

Sting
Web site reference
Retailer provided
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS

SPRINGFIELD DIVISION

UNITED STATES OF AMERICA and )
The STATES OF CALIFORNIA, ) BENCH TRIAL
ILLINOIS, NORTH CAROLINA, and )
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UNITED STATES DISTRICT JUDGE
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P R O C E E D I N G S

* * * * * * * * * * *

THE COURT: Court is reconvened. Please

continue, Ms. Ohta.

BRIAN NEYLON

recalled as a witness herein, having been duly

sworn, was examined and testified as follows:

CROSS EXAMINATION

BY MS. OHTA: (Cont'd)

Q. Good morning. So you testified that your

account managers did not review sales scripts to

improve QA scores?

A. The account managers would have reviewed

documents and provided guidance on making sure that

disclosures were fairly and accurately represented

to potential customers.

Q. So are you changing your testimony to say

that they did review sales scripts to improve QA

scores?

A. I can't speak to that, but their job was to

ensure that the selling entity, our OE partners,

were fairly and accurately representing what the

terms and conditions of the consumer promotion was,

and the consumer was clear in their mind what they

were getting and committing to.
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Q. I'd like to show you the deposition

testimony of Mr. Mike Mills. It's in your binder.

And it should be under the front tab. If you will

turn to page 106 of that deposition transcript.

If you'd like to start reading at page 106,

line 20. And the pertinent parts I'd like you to

focus on are around 107 starting line 4.

A. Beginning where, I'm sorry?

Q. Beginning with page 106 line 20. And this

is just so you can get some context, beginning with

the question (as read:) Okay. What involvement

does the sales group, your group, have in the QA

program?

A. (As read:) Okay. What involvement does the

sales group, your group, have in the QA program as

it exists today? We get -- the answer was, we get

scores on a weekly basis for all of the retailers

and which we are required to discuss those scores

with the retailers, as well as identify specific

areas of opportunity within those scores. And when

you say specific areas of opportunity, can you give

me some examples? If there's a low score, it should

be higher. Okay. And how does your -- does your

organization take steps to help the retailer improve

that score? Mr. Boyle: Objection. The witness:

TX 102-014848
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Yes. Question by Mr. Runkle: Okay. What steps?

We would listen to calls onsite. We would review

scripting and ensure that whatever was being missed

was, in fact, included in their scripting. These

are probably the two big ones.

Q. So it appears that account managers did

indeed review the sales scripts in an effort to

improve QA scores; right?

A. That is what Mike is saying; yes.

Q. And the reason that you couldn't

specifically speak to that, is that because you're

not as familiar as Mr. Mills with what account

managers are up to?

A. I didn't -- I didn't review scripts with

accounts when I visited them. So I wouldn't speak

to it.

Q. Is it true that you're less familiar than

Mr. Mills with what account managers are up to? I

know you're in a more senior position and Mr. Mills

works more directly with them.

A. I'm not sure I can say less familiar. I

think I might be more familiar in some areas and

less familiar in other areas, but in aggregate I'm

not sure it would be a fair statement that I would

be totally more or less familiar.

TX 102-014849
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Q. Did you know that Mike Mills himself

regularly reviewed sales scripts and provided

comments on them for OE retailers?

A. I don't recall.

Q. Okay. So yesterday we talked about how you

told Mike Mills and account managers that improving

scores should be their number one priority and that

you expected each of them to get 110 percent

involved and drive them--that is OE retailers--to

compliance; is that right?

A. Yes.

Q. Great. Can we turn to Plaintiff's

Exhibit 1048 in your binder. If you would turn to

page 3 of that exhibit. Sorry, page 4. Page 4 of

that exhibit.

So under the section entitled Actions Taken to

Remedy, toward the bottom of the page. I know there

are two of them, I'm directing your attention to the

one toward the bottom.

A. Okay.

Q. Did you know that national account managers

were writing actual call flow sales scripts for the

OE retailer that must be followed?

A. I think there's -- no. The -- the call flow

would be a general outline on an opening, a

TX 102-014850
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proposition, fact-finding questions, closing,

consummating the sale, and confirming the sale. So

a call flow is really a generic flow that the call

would follow.

Q. So did you know that national account

managers were writing them and requiring OE

retailers to follow them?

A. No, ma'am.

Q. So in this document, if you will turn to --

just take a look at the top of the document where it

says that the particular national account manager

who authored this page is Will Walker.

So Will Walker says that he actually -- he

wrote this actual call flow sales script and

required the OE retailer to follow it. Do you know

specifically whether he did so or not?

A. I don't.

Q. But if he did, that would have been one way

to drive compliance as you instructed the account

managers to do; is that right?

A. We required that our partners include in

their sales process the disclosures that were

applicable to that particular sale. So that the

customer fully understands what they were getting,

what they would pay, and what they were committing

TX 102-014851
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to from -- from a timeline commitment prospective.

Q. So if this national account manager did

require the OE retailer to follow a script that he

wrote, he would have had the right to do so under

the retailer agreement; is that right? He wouldn't

have been doing anything inappropriate?

A. The retailer agreement -- the retailer

agreement didn't -- as they were acting as an

independent -- as an independent contractor, the

information that we gave to them on how they conduct

their business is -- is up to them whether they

choose to incorporate it into their business or not.

The things that we required of them was that

there was accurate disclosures on what the customer

was agreeing to. And we enforced that through

listening to calls.

Q. But the retailer agreement said that DISH

could ask retailers to take -- take any actions or

refrain from any actions relating to marketing;

correct?

A. As it relates to marketing?

Q. Yes, as it relates to marketing.

A. Yes.

Q. So if the national account manager did

require the OE retailer to follow a script that the

TX 102-014852
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account manager wrote, that would have been within

the bounds of what's permitted by the retailer

agreement; correct? It's not like the account

manager was doing something wrong or inappropriate?

A. So the -- I believe the section you're

referring to in the agreement referenced marketing.

This is -- this is in reference to what happened

when a potential customer was talking to an account.

So that wouldn't be marketing.

Q. And how is -- can you explain how you see

that distinction?

THE COURT: I'm sorry, I don't understand

the answer.

Q. I was gonna ask the same thing, Your Honor.

A. So the marketing of the offer would be a

piece of mail that you get in your house or an

internet ad that you saw. And it would -- it would

define what -- what the -- our ads back then

probably had a price point that was either 24.99 or

19.99, and sign up for DISH. And that would be a --

that would be the marketing piece.

And then when you called we went through --

they went through a sales -- a sales flow that

included additional details that they could get HD

and this is how much it costs, or a DVR box and this

TX 102-014853
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is how much it costs on a monthly basis.

And that your 19.99 package that for 12 months,

and then after that it would be for the regular

price, and at that time it was probably somewhere in

the low to mid-forties.

Q. But these scripts are for OE retailers, what

they say to customers when they're selling the

product? How is that not marketing?

A. The marketing is to -- the marketing is to

prompt the call to a selling entity. And it's not

always a call. Today we have retailers that do

marketing where a customer will walk into a place of

business and ask about, "Hey, I want to get this

offer." So it doesn't all generate a call. It can

be -- it could be a sale consummated online, it

could be a sale consummated through chat today, or

in person.

Q. So these calls with the customer when the OE

retailer sales rep is asking them questions about

how many TVs they have in their house and what

channels they like to watch, and trying to sell

them -- right-size them and sell them the right

package, that's not marketing?

A. I would say that -- that's selling. In the

fact that you understand what the customer's needs

TX 102-014854

JA015592



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY J. SULLIVAN, CSR, RPR

OFFICIAL COURT REPORTER

2201

and requirements are, and that you tailor the

solution -- we have multiple different solutions and

we want to make sure that what the customer gets

satisfies their needs and they're not dissatisfied.

A dissatisfied customer is gonna be upset with us

and it's not gonna be a good, long-term relationship

with us.

Q. Okay. We'll go back at a later point as to

the exact language of that retailer agreement and

see if that distinction between selling and

marketing is there as you're describing it, but for

now let's move on.

So was your answer that if your national

account manager did require the OE retailer to

follow a script as he wrote it, that that would not

have been permitted by the retailer agreement?

A. Can you ask me that question again? I'm

sorry.

Q. So I asked you, so if -- so here, in this

document Will Walker says, (as read:) I wrote an

actual call flow sales script that must be followed,

implicitly by the OE retailer. In doing so was he

doing something that's permitted by the retailer

agreement or not?

A. I think that -- and I can't speak to this

TX 102-014855
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specifically, but I think Will was trying to help

this particular account, Go Dish, in Houston, from

a -- a construct prospective. Making sure that

the -- the disclosures -- and I think if you look --

if you look up top, the reasons for the scores have

slipped, the time limit on -- excuse me, the time

limit on sales calls and disclosure read. I think

that's what the problem was he was trying to solve.

So that he was highlighting to them that there was

things that were not included that needed to be

included.

Q. And this particular way of solving the

problem, that would have been within the bounds of

the retailer agreement?

A. I would say that this is collaborative.

This was an effort between the field-based sales rep

and -- although I'm not sure it says on here who at

Go Dish, if it was the owner or one of his senior

managers, but you know, he was trying to help them

get to a point where they fully disclosed to a

customer within the call flow what the customer was

getting.

Q. If you could answer for me with a yes or no.

Would this have been allowed under the retailer

agreement? A yes or a no, please.

TX 102-014856
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A. I apologize, I'm not sure that I fully

understand the question to give a yes or no answer.

Q. Okay, so let's try again.

So your national account manager Will Walker

says that he wrote an actual call flow sales script

that must be followed. Did he have the right to

require that of an OE retailer under the terms of

the retailer agreement?

A. He did not.

Q. So he was violating the retailer agreement

when he did this?

A. I don't think he was violating the retailer

agreement. I think what he was trying to do was

solve the problem that was detailed in that first

bullet point on the page, which was there was --

their seemed to be, at least from reading this, an

internal policy on time limit of sales calls at Go

Dish.

And it seemed that disclosures were -- although

it doesn't say this here, what I get from this is

there was either disclosures not being read, or not

being read fully. And he was trying to get -- he

was highlighting that and trying to get them to

understand that that was important to us.

And this was -- this was part of an evolution.

TX 102-014857
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I believe this -- although it's not dated, I could

assume that based on the focus that we were putting

on this at the account by account level, that not

all accounts started at the same point and not all

accounts got to the same point in the scale. But

Will was trying to help his individual accounts get

further along the scale in doing better on QA.

THE COURT: So you said both he did not

violate the retailer agreement and then you say, "I

don't think he was violating the retailer

agreement."

A. Yeah.

THE COURT: Okay. He did not have the

right to require? I'm confused.

A. Yeah. What -- what his job was was to --

his job was to educate and coach and share best

practices and point out things that he thought that

a re-seller or a dealer or an OE partner could do

better based on the information that he had

available to him.

And I think from this prospective Go Dish had a

company policy that they were very focused on time

limits on sales calls, and things that usually are

negatively impacted by that would be full

disclosures.

TX 102-014858
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Q. I'm gonna put up the provision of the

retailer agreement. I think it might help here.

For you, Mr. Neylon, it's under tab 7 of the binder

Mr. Bicks gave you, the black one. And for us on

the screen, Andrea, if you would pull up PX238.

7.3, please.

If it's easier, it will be right there on the

screen right next to you, Mr. Neylon.

And again, we're gonna focus on the sentence

kind of in the middle of that paragraph which starts

(as read:) Furthermore, retailer shall take all

actions and refrain from taking any action as

requested by EchoStar in connection with the

marketing, advertisement, promotion, and/or

solicitation of orders for programming and the sale

of DISH DBS systems.

Do you see that?

A. Yes.

Q. Okay. So to go back to a point that was

giving us a little trouble earlier. DISH's right to

ask retailers to take all actions and refrain from

any actions extends to marketing, it also extends to

solicitation of orders for programming; is that

right?

A. The -- the 7.3 -- the 7.3 is in relationship

TX 102-014859
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to the marketing of an order. So the marketing

would be the consumer -- for example, at the time

our introductory price point I think I said was

19.99. They didn't have the right to advertise

24.99 -- excuse me, a lower price point, like 15.99,

or 14.99. They didn't have the right to advertise

that there was no commitment when, in fact, there

was a two year commitment.

So as it related to what they could advertise,

that was what we told them, but how they could

advertise and market, and where they could, was up

to them.

Q. So, Mr. Neylon, I understand that you're

talking about the beginning of that paragraph which

talks about complying with business rules which

governs specific promotional programs?

A. Yes.

Q. But right now we're talking about the yellow

highlighted sentence in the middle of the paragraph

which says (as read:) In addition to business rules

which govern the specifics of promotional programs.

We're talking about a more general provision which

says retailers shall take all actions and refrain

from taking any actions as requested by EchoStar in

connection with not only the marketing, but also the
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advertisement, promotion, and/or solicitation of

orders for programming.

So if a national account manager required an OE

retailer to follow a script as he dictated, he would

have been within his rights to do so under this

provision which says retailers have to take actions

related to the solicitation of orders for

programming; isn't that right?

A. I don't know that Will, in fact, gave a full

script, or if he was focused on the parts of a call

flow that required us to make sure that the customer

was fully disclosed what they were getting and what

they were committing to.

Q. Okay. We are gonna move on from that point.

Can we turn back to the Plaintiff's Exhibit 1048,

page 4.

A. I'm sorry, one more time that number?

Q. Plaintiff's Exhibit 1048 and page 4 of that

exhibit. And that's back in the white binder.

A. Yes.

Q. So the second bullet point under that

page -- I'm sorry. The second bullet point under

that section Actions Taken to Remedy says (as read:)

Updated disclosures. If disclosures are not being

read as I have written, I will disable log-ins.
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Did you know that your national account

managers were doing that?

A. So the action here was that in this case

Will has provided the written disclosures, and that

if they weren't being followed, that the remedy that

we had was disabling the log-in or log-ins. And

disabling log-ins would ultimately prevent them from

placing orders with DISH and interrupt their revenue

stream.

So it was a remedy that we had to ensure that,

from a compliance prospective, that the disclosures

for the promotion were being fairly and accurately

represented to the potential customer.

Q. So national account managers were taking

this action to drive the compliance that was so

important to the company? That's right?

A. National account managers and others were

taking compliance very seriously because we wanted

to make sure that a potential customer knew what

they were getting. We didn't want unhappy

customers.

Q. And DISH had the right to do that under the

retailer agreement; right?

A. We had the right to turn off log-ins; yes.

Q. And turn off log-ins because disclosures
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weren't read as written by DISH?

A. We have many rights under the contract, but

turning off the log-in interrupts their ability to

give an order, which interrupts their business flow,

which is a fairly drastic measure. The threat of

it, the threat of it is -- is sometimes enough to

make sure that people are doing -- doing the

disclosures. Reading correctly.

Q. Definitely. And that was well within your

rights to have that threat?

A. Yes.

Q. So turning to the third bullet point in that

section. Did you know your national account

managers were requiring individual sales people at

OE retailers to meet with them once a week to

monitor calls?

A. I'm sorry, I was reading. Can you ask me

that question again.

Q. So I asked you did you know your national

account managers were requiring individual sales

people at OE retailers to meet with them once a week

to monitor calls?

A. I'm not -- I'm not sure that I would say

that that was a broad practice at every -- at every

retailership, but as it relates here to Orbit, also

TX 102-014863

JA015601



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY J. SULLIVAN, CSR, RPR

OFFICIAL COURT REPORTER

2210

located in Houston, Texas, that that's what Will

wrote here.

Q. And you were aware that this was happening?

A. As it relates to Will requiring that he meet

with a salesperson from Orbit?

Q. Yes.

A. No, I was not.

Q. So you weren't aware of this instance?

A. I was not aware of that instance; no.

Q. But again, DISH had the right to require

such actions, if it chose, under the retailer

agreement; is that right?

A. We had the right to ensure that our

promotion was being fairly and accurately

represented. And we did that through launching the

QA process. It gave us visibility into who was

doing what. And it gave us visibility into how each

individual company was doing as it related to both

our direct sales efforts and to the -- their peers

within the sales channel.

And as I think I said yesterday, we looked --

we looked at each company individually. We looked

at each score individually. And where we saw areas

of opportunity, because they under-indexed or they

scored lower than their peer group, we focused -- we
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focused our efforts in those areas. To make sure

that the customer on the other end of the phone knew

what they were getting and knew what they were

committing to.

Q. That makes perfect sense. And so you also

had the right on the back end to drive the

compliance to your QA standards by requiring things

like requiring sales people to meet with DISH agents

for live call monitoring?

A. I think in this case Will -- Will worked --

worked with the ownership structure at Orbit. And

this is what he wrote. This is -- this is what his

plan of attack was.

Q. Would you turn to page 6 of the same

document. And if you would focus on the fourth

bullet point under Current Action Items.

So speaking of national account managers

working with the OE retailers to improve these QA

scores, does it appear from this highlighted bullet

point that national account managers were working

with the retailers to identify specific sales reps

who were failing QA?

A. I'm not -- I don't read -- I read this

bullet point differently. The QA scores that we

give to the individual accounts, we don't have
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visibility to the agent level, we have visibility to

the account level. And where we see areas of

opportunity, we give that information to the

ownership, and they have the ability to go and look

within their -- within their metrics, within their

business, to understand who is doing better or

worse.

And I read this that we highlighted an area --

or calls that -- calls that were failing QA. We

would give that feedback to the individual retailer.

And that retailer would then go see who the sales

agent was and they would work with that individual

sales agent to do better.

Q. Okay. So the QA system did identify

individual sales agents who needed to do better?

A. The -- the QA process -- we listened to a

call and we were able to score the call. And we

gave that information back to the client or the

partner. To the extent that it was a call that

wasn't good, then that was a piece of information

that the -- that the account or the owner of the

account didn't have before. So we were able to

highlight to him that you might -- you might want to

focus your energy here. You have an opportunity to

improve your company's performance by focusing in
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this area if you so choose.

Q. But in this bullet point though it appears

that the QA system is being used to identify

specific agents that are failing QA; is that right?

A. No. I think the QA process gave us a view

into both the overall business and specific calls.

We got specific calls, we didn't -- we didn't get

three calls from John and two from Dave and one from

Mary. We asked for a random sampling of calls and

we scored those calls, and we provided that

information back to the account so they could take

that data and if there was areas of improvement they

saw, they could incorporate it in their business and

make their business good. Excuse me, better.

Q. So yes or no question, Mr. Neylon: Were

specific sales agents who were failing QA being

identified?

A. I don't know.

Q. I'm gonna read this fourth bullet point to

you. (As read:) Agents that are consistently

failing QA are being removed from the phones for

additional coaching.

Does that sound like specific agents were being

identified for their low QA scores?

A. I answered I don't know from the prospective
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of did I know. My sense from reading this is that

the account owner knew who the agent was and the

account owner removed that agent from the phone --

Q. So --

A. -- and provided additional coaching.

Q. Okay. So you don't know, you don't know and

didn't know, that individual agents who were failing

QA were being removed from phones for additional

coaching pursuant to this QA action plan?

A. My understanding from reading this is that

we gave information to the ownership level of an

account and --

Q. I'm sorry to interrupt. I'm asking, so you

didn't know --

MR. BICKS: Your Honor, can I ask that she

not interrupt him. That's not fair I don't think.

THE COURT: I think she's getting a little

frustrated with not getting an answer to her

question.

Ms. Ohta, if you will be careful about

interrupting.

Q. So did you know that this was happening?

That agents were consistently failing QA are being

removed from the phones?

A. I did not. No.
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Q. Thank you.

Turning to the bullet point below that, did you

know financial penalties are being imposed on agents

that failed QA?

A. I did not know.

Q. But these are action items that were

pursuant to an OE partner QA action plan in order to

improve these scores? These were in Richard

Brilli's action plan?

A. Yes.

Q. Would you turn to page 3 of the same

exhibit. And if you'll turn to the bolded,

italicized section toward the bottom of that page.

Do you know whether national account managers

were withholding offers if OE retailers didn't agree

to update their scripting to comply with QA?

A. No.

Q. Sorry. Was that a no?

A. No.

Q. So when you testified earlier for Mr. Bicks

that DISH did not exercise control over OE retailer

activities in certain ways, in fact, you didn't know

a lot of what your national account managers were

doing with regard to the OE retailers? What they

were requiring of them. Is that right?
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A. The national -- my sales managers were

requiring that they incorporate the QA disclosures

so that the customer understand what they were

getting.

Q. I understand that. You told them to drive

the compliance and they --

A. Yes.

Q. -- were doing what you told them to; is that

right?

A. Yes.

Q. But the specifics of how they were

accomplishing that, you just testified today that

you didn't know a lot of the specific action plans

that the national account managers were undertaking

to execute according to your commands. Or, you

know, the mandates to them?

A. The ones we discussed I wasn't aware of.

Q. So when you testified for Mr. Bicks that

DISH did not exercise certain levels of control over

OE retailers' activities, you didn't have this

information?

A. I wasn't aware.

Q. Would you turn to Plaintiff's Exhibit 616 in

your -- in the white binder.

So we've been talking about your earlier 2009
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e-mail where you communicated the number one

priority in terms of improving the QA scores, the

110 percent involvement, the driving them to

compliance. And that was an e-mail back in 2009.

And I just wanted to ask you, so DISH's

emphasis on keeping these QA scores high to make

sure the customer gets the experience as dictated by

the QA forum, that remained a high priority for

DISH; correct?

A. Yes. Yes.

Q. And that remained a high priority for DISH

all the way through the August 13, 2011, time period

in this e-mail; is that right?

A. Yes. Ongoing priority.

Q. And in this e-mail Mike Mills informs you

that he ripped the team again last week. Can I take

that to mean that he reprimanded them or had a --

you know, exhorted them to improve the QA scores

even further?

A. I'm not sure what Mike said, but I assume he

had conversations with the individual or the

collective team on where we were wasn't acceptable.

Q. So this communicated a continuing priority

and emphasis or keeping these QA scores high; is

that right?
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A. Yes. I think that the other e-mail below it

where I said I thought we'd see an improvement this

week, and I think we actually went backwards. And

Mike's explanation was at the time we had changed

the center where the QA scoring was being done and

it seemed that there was a -- some of the slide or

the decline was caused by calibration issues between

the center that was being used and then the new

center that we used to score these calls. So some

of the -- some of the slide was caused by the same

people weren't doing the scoring for the two

measurement periods.

But he also, as it says here, there's little

things contributing. But he goes on to say about

the referencing a new center, and that's where we

changed the center that we did the scoring through.

Q. So if you'll turn to the second page of this

exhibit. And it has these, what I'm reading, as QA

questions and scores and Delta points where we can

see increases or decreases in the scores. Is this

the kind of indexing that you were referencing

earlier in your testimony?

A. Yes. Yes.

Q. So DISH was analyzing these QA scores for OE

retailer sales calls at this level of detail
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consistently; is that right?

A. Yes.

Q. Can we turn back to the retailer agreement,

PX238. And that's at tab 7 of the black binder for

you, Mr. Neylon.

So we've talked a little bit about how you felt

that some of the requirements came from business

rules related to certain promotional programs; is

that right?

A. Yes.

Q. But the retailer agreement gave DISH the

right to issue any business rules it chose related

to promotional programs; isn't that right?

A. I'm sorry, one more time?

Q. The retailer agreement itself gives DISH the

right to issue any business rules it chooses in

relation to promotional programs; is that right?

A. Yes.

Q. And it can change those promotional rules at

their sole discretion at any time it wishes; is that

right?

A. Yes.

Q. Now back to the more general provision in

the middle of that paragraph starting "furthermore."

You testified earlier that DISH had oversight
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over how DISH products were marketed, but not the

vehicles and -- not the vehicles, I think these were

your words, not the vehicles that DISH -- not the

vehicles that the OE retailers were marketing

through?

A. Yes.

Q. Taking a look at this yellow, highlighted

paragraph. DISH could have controlled the vehicles

that OE retailers were marketing through pursuant to

this paragraph -- pursuant to this provision; isn't

that right?

A. I'm sorry, the question one more time?

Q. So reading this yellow, highlighted

paragraph --

A. Yes.

Q. -- DISH could have controlled the vehicles

that OE retailers were marketing through if it

chose?

A. We didn't have control over where they

marketed or how they marketed. We had control --

we -- we, through the promotional business rules,

had control over what they marketed.

Q. But DISH could have had that control

pursuant to this provision that says (as read:)

Retailers shall take all actions and refrain from
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taking any actions in connection with marketing and

advertisement. Is that right?

A. As it relates to our promotional program.

Which was our consumer facing offer.

Q. But there's no limitation to promotional

programs in this particular part of this paragraph?

So I'm not asking whether DISH did exercise

that right to control, I'm just asking DISH could

have exercised control over the vehicles that OE

retailers were marketing through according to this

one sentence that's highlighted here?

A. I don't know.

Q. In fact, DISH could have required anything

regarding marketing of its OE retailers pursuant to

this one sentence here; isn't that right?

A. I don't know.

Q. Thank you, those are all my questions.

THE COURT: Any other questions from the

states?

MR. LOESER: Yes, Your Honor.

THE COURT: All right.

CROSS EXAMINATION

BY MR. LOESER:

Q. Mr. Neylon, my name is Jeff Loeser. I'm an

attorney for the State of Ohio.

TX 102-014875

JA015613



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY J. SULLIVAN, CSR, RPR

OFFICIAL COURT REPORTER

2222

Now, I believe you said your title is executive

vice-president for customer acquisition and

retention; is that right?

A. Yes, sir.

Q. And so you're goal in DISH is to get new

customers?

A. Get new customers and keep our existing

customers; yes.

Q. And DISH has a lot of ways to do marketing;

right?

A. Yes.

Q. You do TV advertising?

A. We do.

Q. Print advertising?

A. We do.

Q. And back before the OE retailers, you had

what I'll call non-OE retailers that had their own

storefronts throughout the countries; right?

A. Yes. And we still do today.

Q. And there were thousands of these?

A. Yes, there -- yes, there is.

Q. And DISH also has its own internal

telemarketing center; right?

A. DISH -- we have inbound sales centers today;

yes.
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Q. And DISH doesn't do outbound sales centers?

Doesn't do outbound telemarketing?

A. We contract on a limited basis to a third

party to do so, but most of our sales today from a

DISH prospective is inbound sales.

Q. And that third party is a vendor; right?

A. Yes.

Q. And then in the earlier or mid-2000s DISH

decided to set up this OE retailer program; right?

A. Yes.

Q. And this was basically -- these OE retailers

would do marketing, but DISH would do the

installation and maintenance and the long-term

customer contact?

A. They would do the marketing and selling, and

then DISH would do the installation and ongoing

customer relationship or management; yes.

Q. And DISH wanted to do this to get more

subscribers; right?

A. We saw this as an opportunity to leverage

some entrepreneurial resources that we saw in the

marketplace; yes.

Q. Now, if DISH had wanted to DISH could always

hire more sales people under DISH itself; right?

More of its own call center operators or vendors?
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A. We felt that -- are you asking me about

today or then?

Q. Then?

A. So when we started the OE channel our direct

sales efforts were not as large as they are today.

There's -- there's -- there's -- I would classify it

as that sometimes independent entrepreneurs do

things better than a broader enterprise. And we

have a -- we have a -- it's been the history of our

company since -- for most of our existence, that we

have a distributed approach to the marketplace in --

in many parts of our business.

We don't -- we don't fully do all of our --

we -- through vendors, we do some of our customer

service. Through our installation resources are --

some of it is outsourced. Our sales, some of it is

outsourced. Through other people, not just

ourselves.

Q. With the OE retailers there are some things

that DISH doesn't do? They don't do the OE

retailers' hiring?

A. We don't.

Q. You don't do the payroll for the OE

retailers?

A. No.
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Q. You don't pay their taxes?

A. No.

Q. You don't have to rent or maintain their

facilities?

A. No.

Q. Okay. But I do -- I did want to go through

what DISH does with the retailers. So when a

retailer signs up a customer, that customer's

contract is with DISH; right?

A. Yes.

Q. And DISH sets the programming and pricing

that the retailers can sell?

A. Yes.

Q. DISH -- DISH sent facts blasts with

marketing tips to the retailers?

A. Yes.

Q. DISH holds trainings for the OE retailers?

A. Yes.

Q. They send out videos, I think they're called

Charlie Chats?

A. We do video broadcasts to our entire

third-party selling base, that is really a, here's

what's going on, here's what's new, here's what's

coming. Updates to consumer promotions. We talk

about, in certain cases, changes in retailer
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incentives. So it's -- that's a vehicle we still

use today to communicate various topics.

Q. DISH lets the retailers use its logo if they

add DISH Authorized Retailer to it; right?

A. Yes, we do.

Q. DISH has the authority to approve or reject

any affiliates that the OE retailer might use?

A. We do.

Q. DISH, as we kind of discussed, there's a 45

question QA process they score the OE retailers on?

A. Yes.

Q. And at least occasionally it looks like DISH

wrote call flow scripts for the retailers?

A. I think my sales managers from time to time

have provided information to OE retailership owners

on flows.

Q. And as you said, to educate, coach, and

share best practices with them?

A. In certain cases; yes.

Q. And DISH -- DISH's OE entry tool, it's DISH

that runs the credit report or checks the credit of

the customer; right?

A. It's actually done by one of the bureaus,

but yes, we interface with the bureau directly. The

partner doesn't.
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Q. So the retailer doesn't have the authority

to decide whether or not the DISH customer

qualifies; right?

A. They do not.

Q. And occasionally the retailers might screw

up and DISH would fine them; right?

A. We have.

Q. Or you could fine them?

A. We have, yes.

Q. But really that's just money that's already

DISH's and it's just not sent on to the retailers;

right?

A. The fine is usually in -- in reaction to a

bad behavior. The customer -- the customer might

not have been fully disclosed that they were in a

two year agreement, or that the rate they were

getting in the first year was an introductory rate

and that they would go up. So the -- the ability

for DISH to make a profit is multiple years from the

day that the customer comes to DISH.

And to the extent that the fine is levied

against an individual retailer or retailerships,

it's a way for us to demonstrate that -- that this

behavior is not good and we're gonna take action.

And it's -- it's intended as a deterrent to future
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bad behavior, if you want to call it that.

Q. And DISH keeps the fine though; right?

A. In the -- in this -- yes.

Q. And DISH can demand that the OE retailers

provide recorded calls for DISH's review; right?

A. We have a requirement that we ask them

for -- we ask them for a sample of calls. They

don't provide us with calls. We don't ask for a

number of calls, we ask for specific calls related

to specific accounts. So it's -- the word I'm

looking for is random. So it's a random request.

Q. And DISH scores the retailers on these

calls; right?

A. Yes, we do.

Q. And I know we talked about it a little bit,

but Andrea, if you could pull up the retailer

agreement again, PX238, 7.3.

We talked a little bit about what this means,

but reading it, DISH shall take -- in the middle.

(As read:) Furthermore, retailers shall take all

actions and refrain from taking any action as

requested by EchoStar in connection with the

marketing, advertisement, promotion and/or

solicitation of orders for programming and sale of

DISH DVS systems. That's what it says; right?
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A. Yes.

Q. Now, Mr. Neylon, we have talked about all of

this. These OE retailers are what DISH calls

independent contractors; right?

A. Yes.

Q. Thank you. No further questions.

CROSS EXAMINATION

BY MR. KIRKMAN:

Q. Good morning, Mr. Neylon. I'm David Kirkman

from the State of North Carolina and I just have a

few questions to follow-up on some things you

discussed yesterday.

You were asked several questions about JSR and

about their termination. You discussed that

yesterday; correct?

A. Yes, sir.

Q. How soon after DISH learned that JSR had a

lawsuit against it by the State of Missouri was JSR

terminated?

A. I don't know the specifics, but I believe I

became aware of it in the e-mail, that the actual

press release that I was sent, I believe that was in

early February of 2008. And I believe we terminated

very soon after.

Q. It was within a week; correct?
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A. I'm not sure the specifics, but I know it

was really -- very soon after.

Q. Okay. DISH had several OE retailers back in

2006 who had been with them for a number of years;

is that correct?

A. Yes.

Q. Retailers such as EBN Financial? They were

OE retailers for a long time, were they not?

A. They were -- yes.

Q. How about Sterling, were they OE retailers

for several years?

A. Yes.

Q. Satellite Systems Network?

A. Yes.

Q. They were OE retailers for almost ten years;

isn't that correct?

A. I believe so, yes.

Q. Back in 2006 did DISH do Dunn and Bradstreet

checks on its existing retailers?

A. Not to the best of my knowledge.

Q. Did they ever do any public record searches

on their OE retailers on regular intervals back in

2006?

A. Not to the best of my knowledge.

Q. Did they even do Google searches to see if

TX 102-014884

JA015622



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY J. SULLIVAN, CSR, RPR

OFFICIAL COURT REPORTER

2231

their OE retailers were in the news back in 2006?

A. Not to the best of my knowledge.

Q. How about if DISH became aware that a

particular OE retailer was generating complaints

about robo calls or TCPA violations; did such

searches occur then?

A. I don't know.

Q. Could you please look at Exhibit PX1086 in

your binder. And turn to page 23?

A. Just a moment.

(Court reporter requested clarification.)

A. I have 1086.

Q. Do you have that document open to page 23?

A. Yes, sir.

Q. Do you know who Ron Dufault is?

A. I know who Ron is.

Q. Was he with your group?

A. He was in -- he was in our Retail Services

Group, sir.

Q. Okay. This is an e-mail from Ron Dufault

dated September 21, 2006; is that correct?

A. Yes.

Q. Can you read the paragraph that begins just

after "Yes, I just cracked it"?

A. (As read:) It is Satellite Systems Network,
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OE number 821907, owner is Alex Tehranchi. They

were fined $25,500 by North Carolina in 2004 for

TCPA violations. I've attached a couple of

documents for your reading pleasure.

Q. Did DISH Network move to terminate

Mr. Tehranchi and his company Satellite Systems

Network in 2006?

A. I don't believe so.

Q. Did they in 2007?

A. No.

Q. Did they in 2008?

A. No.

Q. Those are my questions.

THE COURT: Any other states questions?

MR. LOESER: No, Your Honor.

MS. OHTA: No, Your Honor.

THE COURT: Mr. Bicks?

MR. BICKS: Thank you, Your Honor.

REDIRECT EXAMINATION

BY MR. BICKS:

Q. Can we pull up Neylon 1 we started his

examination with.

I just want to orient ourselves in time for a

minute. You see Neylon 1 up on the graphic?

A. Yes.
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Q. And you were asked questions, in fact the

focus of your cross-examination was about a quality

assurance program; right?

A. Yes.

Q. Can you just, on the context of this

timeline, point out what we're talking about in

terms of timing? What's the date of the documents

and the quality assurance program that you were

talking about, what year are we talking about?

A. My recollection is that we started this

process and program sometime in the August-September

time frame of 2009.

Q. All right. So when we look at this timeline

2009, you see that the violations that are at issue

in this case are 2004, 2005, 2006, 2007. And then

you've got the 2010 to 2011 violations; right?

A. Yes.

Q. All right. So the quality assurance you're

talking about takes place after all the conduct

involving Dish TV Now, Star Satellite, American

Satellite, JSR; right?

A. Yes.

Q. All right. Now just as a general

proposition, is quality assurance a good thing for

customers?
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A. Yes.

Q. Is that something that a responsible company

does?

A. Yes.

Q. All right. And was any quality assurance in

your mind ever intended to change the independent

contractor relationship with retailers that's

provided in the agreement?

A. No.

Q. And in practice--putting aside this

contract--in practice, did DISH ever control the

marketing practices when it comes to telemarketing,

newspapers, TV, radio of any OE retailer?

A. No.

Q. Could DISH, from a practical standpoint, in

terms of the business relationship, do that?

A. No.

Q. Now, you were shown the contract, and I

know -- the retailer agreement, 238. Obviously,

sir, your background, you are not a lawyer; right?

A. I am not a lawyer.

Q. All right. But does it make sense from your

prospective to pull one sentence out of a contract

and not look at the whole contract?

A. No.
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Q. All right. So I want to show you this 7.3.

And you've been asked a lot about one sentence

within one paragraph. But let's pull up the whole 7

section for a minute.

What is the top of the section? Has to do with

orders; right?

A. Yes.

Q. All right.

THE COURT: Excuse me, Mr. Bicks. The

grand jury is ready for me. Is now a good time to

break?

MR. BICKS: It is.

THE COURT: All right. Court is in recess.

You may stay here. I'm going to another courtroom.

(A break was taken.)

THE COURT: Please continue, Mr. Bicks.

BY MR. BICKS:

Q. We were talking about 238 and Paragraph 7.

This has to do with the topic orders; right,

Mr. Neylon?

A. Yes.

Q. All right. And the provision you were

talking about in 7.3, that little in the middle

about retailers shall take all actions; right? And

you see right before that the relevant terms of the
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promotional program appearing right before that,

under orders, within the whole paragraph? Do you

see that?

A. Yes.

Q. What again is a promotional program?

A. That would be the consumer-facing

proposition; an introductory price, an offer to our

customer.

Q. And can we then go to Paragraph 11 at page

20. Do you see the entire paragraph that talks

about independent contractor?

A. Yes.

Q. All right. Any question in your mind from

your intent as an executive that the relationship

with the OE retailers was that of an independent

contractor?

A. It was an independent contractor

relationship.

Q. And in your mind is there a difference

between the vehicle of advertising--something like a

newspaper, a television, a radio, whether it be a

telephone--is that a completely separate kind of

area than uniformity of product disclosure?

A. Yes.

Q. And can you explain why?
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A. The -- the television, radio, newspaper

print is the method to get the message there. What

is the message is the promotional offer.

Q. Right. And so if I'm gonna buy -- if I'm a

customer and I want to -- talking about DISH, and

it's $19.99 a month. Is it important to make sure

that that $19.99 is the same communication whether

it be on a radio, whether it be on a TV, whether it

be in a newspaper, whether it be on a telephone?

MS. HSIAO: I'm going to make a leading

objection, Your Honor.

THE COURT: I'm surprised you're making it

now, since he's been leading --

MS. HSIAO: I figured I would wait until it

got so bad I had to object.

THE COURT: The objection is sustained.

You do lead very well.

Q. Can you explain to us, sir, the difference

between the actual method of marketing and the

actual disclosure of things like pricing?

A. So the -- the importance of controlling

the -- what is marketed is we're a national company,

we have one price point whether you're in Ohio or

California. There's certain attributes to our offer

that we include--that could be three months of HBO.
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There's also attributes of the offer that the

customer needs to be aware of--that there's a fee

for our DVR system.

So what the customer is getting, the

retailers -- nobody other than we have control over

what the introductory promotional offer is.

How that is encapsulated and gotten to a

customer, either through a radio ad or television ad

or their mailbox or a flier handed out at a state or

local fair, that is up to -- solely up to our

independent retailers.

Q. And did DISH, on a day-to-day basis, ever

dictate whether marketing would be done on a

telephone, a radio, a television, or anything like

that?

A. No.

Q. Did DISH have any role in determining how

much investment would be spent on any of those

different marketing vehicles?

A. No.

Q. You were shown -- and to go back to the

contract. Can you bring up 9.1 at page 17.

And you see the provision that deals with

compliance with the laws and says the retailer is

solely responsible for its compliance? Are you with
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me, Mr. Neylon?

A. Yes. Yes.

Q. Is that your understanding of what was the

relationship and obligations of OE retailers?

MS. HSIAO: Objection, leading.

THE COURT: The objection is overruled.

A. Yes, it is.

Q. And was this ever amended or changed by any

retailer ever?

A. No.

Q. And did ever -- any retailer ever

communicate to you that they were anything but

solely responsible for compliance with all laws?

A. No.

Q. Now, you were shown Plaintiffs' 486.

Remember that?

A. Yes.

Q. And I want to show you the second paragraph

on the first page. Can you blow up, Trudy, in order

to project, that three lines right there.

This says (as read:) In order to protect the

consumers and to alleviate complaints to government

agencies, EchoStar has renewed our dedication to

first minimize and hopefully eliminate these types

of complaints.
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Is that a good thing to do?

A. I think this is a good thing for potential

customers, or prospective customers, and it's a good

thing for the retailer. And I think it's a good

thing for DISH.

Q. And do you know, you were questioned about

this quality assurance steps that were taken in

2010. Do you know if those were something that

actually various state Attorney General required

DISH to do?

A. Yes. Yes, they did.

Q. And is it a good thing to do what a state

Attorney General requires you to do?

A. I believe so. Yes.

Q. And in this same document at page 5 there's

a statement about the TCPA. It's page -- yes, right

there, Trudy. Let's blow that up.

This is also in this quality assurance

document. And the bottom paragraph says (as read:)

All retailers that engages in telemarketing or

utilities, any entity that performs telephone

solicitations, should become familiar with and

adhere to all applicable laws, including maintaining

documentation to provide such adherence.

Do you see that?
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A. Yes.

Q. And I want to focus on the point -- the

language in there says that the retailers should

become familiar with and adhere to all applicable

laws. Was that your understanding of the obligation

of the retailers?

A. Yes, it was.

Q. And why have it in this document?

A. This is, in my opinion, a reaffirmation of

what the retailer had already agreed to when they

signed the retailer agreement.

Q. And in practice, did any information ever

come to your attention which said that the

arrangement was anything different than what is

represented here, which is that the retailer should

become familiar with and adhere to all applicable

laws?

A. Nothing ever changed in my mind, no.

Q. All right. Now, you were asked questions

about Exhibit 107, this question of use of voice

broadcasting. Remember those questions?

A. Yes.

Q. And this is a document that goes back to the

year 2000 -- I'm sorry, I meant Exhibit 80.

Plaintiff's Exhibit 80. Are you with me on 80? Do
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you remember this? It's on the screen.

THE COURT: It's pretty non-legible on the

screen.

A. I've got it.

Q. Can that be seen?

A. I have a copy.

Q. Okay. And you were asked -- this is the

year -- this is 2002; right?

A. Yes, it is.

Q. And there's a statement in here from Nick

Myers that he says in the third paragraph, (as

read:) We know of no Colorado law which prohibits

leaving solicitation voice mails.

Do you see that?

A. Yes.

Q. You're not here obviously as an expert on

state law and telemarketing; right.

A. No, I'm not.

Q. All right. He actually drops down in here

and he talks about a retailer in Fort Collins,

Colorado, named Satellite systems Network out of

Fort Collins, Colorado. Do you see that?

A. Yes.

Q. And so we're complete about the e-mail, if

you go to the next page, you do have a comment here
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by Mr. Novak which he says he doesn't know New York

law, but in general state law frowns on prerecorded

telephone calls. Are you with me, trying to orient

ourselves?

A. Yes.

Q. Was it clear at this time about exactly what

the law was on the use of prerecorded telephone

calls?

A. It wasn't clear to me; no.

Q. Nevertheless, was it DISH's practice to

frown on it?

A. Yes.

Q. And let me show you Defendant's 607. This

is a communication from November of 2006 to all

retailers. And I want to show you Paragraph 5, and

blow that up at the bottom.

Is this consistent -- you with me on this?

This is a facts blast?

A. Yes.

Q. And it says (as read:) EchoStar strongly

discourages the use of prerecorded messages or

solicitations.

Was that the policy of EchoStar and then DISH?

A. Yes.

Q. And why?
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A. Couple of reasons. One was it was difficult

to implement correctly from a retailer's

prospective. But more importantly, the customers we

were getting from this type of marketing were of a

lower quality than our average customer. And I

think I said a little earlier, we don't make money

on customers from day one. It's multiple years in

the future before we make a profit on that customer.

And if they are of lower quality that typically is a

leading indicator that they will leave us before we

make a profit on them.

Q. And then the next sentence says, (as read:)

In the event that state or federal laws permit you

to engage in prerecorded messaging, you should

ensure that you strictly comply with such laws.

Why did DISH remind retailers that they should

ensure that their strictly comply with the laws?

A. Because it was important to us and we used

this as a vehicle to reaffirm their requirements

from what they signed in the retailer agreement.

Q. And you were asked questions about JSR. And

I want to show you Exhibit 250, Plaintiffs' 250.

And let me back up while you're looking at

that, because you were asked questions about why you

would -- did you rely on the judgment of Mike Mills
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and Reji Musso?

A. Yes.

Q. And why did you rely on their judgment?

A. Well, I've known Mike -- I've known Mike --

I knew Mike a while at that time, and I know Mike

through today. I believe he's an honest guy. I

believe his judgment is good and I trust him. As I

did and do Reji.

Q. And I want to ask you, because there was an

inference made that kind of the people at DISH just

sat there and accepted everything that was said and

didn't follow-up. And I want to ask you about that.

You see the questions that Reji is raising

here? Third -- second paragraph. (As read:) Do

you have affiliates? The information, while vague,

points to multiple other complaints that we've been

unable to identify. Richard, it's critical that I

get feedback immediately. How about your leads?

Where do they come from? Are they shared with any

other retailers?

What does this tell you when you see this about

the level of proactivity that's going on here?

A. I think I get from this that Reji is trying

to -- Reji is following up. She's asking the

questions. We have -- and I think I alluded to it
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yesterday, we got information that we always

couldn't -- sporadic pieces of information, we

couldn't always connect the dots.

At some point after -- later on in certain

cases, we did get pieces of information that allowed

us to go back in time and connect some dots and get

to resolution on some complaints. But what Reji

says here, I think she uses the word vague in here.

So the information that we provided, then that could

have been some of the information that we had

included in a facts blasts that we put up on the

screen yesterday. It could have been names,

addresses, phone numbers, bank account names --

numbers, excuse me. Just small pieces of

information that we -- that we housed and that we

used to go and solve some complaints that we

couldn't solve.

Q. And then look --

THE COURT: I have a question. So why

couldn't you pinpoint it if you have the retailer's

number?

A. We couldn't pinpoint who was actually doing

it if it was being done by a third party. And in

certain cases certain third parties were using

generic names or were working for more than one
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retailer.

Q. And look, for example, at Plaintiff's

Exhibit 1135. This is on December 21st. And you

see at the bottom there Reji is saying, (as read:)

I will do a check on the above-named company. It's

in the middle paragraph. I will do a check on the

above-named company and see what we can figure out

about this company, if anything.

Do you see that?

A. Yes.

Q. And what does that indicate to you about

following up when information is brought to DISH's

attention?

A. I think what Reji is saying here is she's

got a new piece of information, South Coast

Holdings, and that she was going to do some

follow-up to find out if we had additional

information about it, or if we could find out

additional information about it. And see if we

could associate it with any other complaints that we

had -- that we had gotten.

Q. And if you see in the second paragraph, the

last sentence, (as read:) Always unidentifiable.

Was that a challenge for DISH?

A. It was a challenge.
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Q. Yeah. And you were shown -- but even though

it was a challenge, did you sit there and just

forget about it?

A. No, we did not.

Q. And Plaintiffs' 1361. It's an exhibit that

you were shown on cross-examination.

You see the first sentence of that -- the

middle paragraph, "unfortunately." And by the way,

do you know who Ms. Marciedes Metzger is?

A. Yes.

Q. Who is she? She goes by Marcie?

A. Marcie Metzger. She works in our customer

service organization.

Q. And she says here, (as read:)

Unfortunately, most of the time we're not able to

identify the caller. And therefore, we're not able

to offer a complete resolution to the consumer.

Can you explain that and how that impacted what

you all were trying to do?

A. Yeah. I think what Marcie is alluding to

here is that we get the customer complaint and we

don't have enough information gathered to get to

resolution on the complaint.

Q. Does that mean that you just stopped and

threw up your hands?
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A. No. What we generally did there was we --

we logged it and it was -- it was, for want of a

better term, an unsolved case. And in -- on a go

forward basis additional pieces of information might

come into our possession and we would be able to go

back and see if it's associated with things that we

hadn't been able to solve. Or understand.

Q. Thank you, Mr. Neylon. That's all I have.

THE COURT: Ms. Hsiao?

MS. HSIAO: Yes, Your Honor.

RECROSS EXAMINATION

BY MS. HSIAO:

Q. Good morning -- is it Neylon or Neylon?

A. Neylon.

Q. Sorry for mispronouncing. I have that

problem myself.

THE COURT: In that I just mispronounced

your name.

Q. It happens all the time.

You just said that a lot of times you got a

complaint and you couldn't figure out where it was

coming from; right?

A. Yes.

Q. But I believe that the testimony that you've

given over the last two days shows that even when
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you got a complaint and you figured out who was

responsible and you figured out there was a

violation, oftentimes nothing happened; isn't that

right?

A. In certain cases we -- we spoke to the

account, we did some coaching, we leveled fines, and

in certain cases we ended up terminating.

Q. But not after the first complaint certainly?

A. Generally, no.

Q. Not after the second in the case of JSR,

SSN, Satellite Systems Network?

A. In those cases, no.

Q. Now, Mr. DeFranco -- I don't know -- I don't

think you were here when he testified last week.

But he said that, you know, maybe some retailers,

there were nine stings, Marketing Guru had nine

stings or more, but if that's out of 30,000 calls,

that's not a big deal. That's your attitude too,

isn't it?

MR. BICKS: Objection, Your Honor. That's

not what Mr. DeFranco said.

THE COURT: The objection is overruled.

A. I think my -- I'm sorry, what adjective you

used. Was my philosophy --

Q. Your attitude?
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A. No. My attitude is we look at every

complaint on an individual basis and we try to

investigate it to see what the root cause was. I

think that -- that my attitude was also to find out

where it originated from and how it originated. And

was it a mistake, was it an employee within a

business doing bad things, or was it intent at the

ownership level as a -- as a means of practice.

Q. So you did that by talking to the retailer;

right?

A. We did that by talking to the retailer. We

did it by understanding -- and I asked in one of the

e-mails what was their volume because I wanted to

understand in the context of their overall business

was this -- was it a rampant problem that we just

found out about or didn't know about, or was it an

isolated incident. Or was it one instance. So we

could come to a determination on it.

Q. Well, you testified yourself that you didn't

do audits after you got a complaint; right?

A. I didn't? No.

Q. The compliance people didn't do audits?

A. They did not.

Q. They didn't ask for call records?

A. They did not.
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Q. They didn't ask for campaign calling lists

to see if other people were being called, for

example, on the Do Not Call Registry?

A. Correct.

Q. They didn't even go to the retailer and see

what was going on there; right?

A. They did not.

Q. You sent your sales people there sometimes

to find out what was happening?

A. Yes.

Q. But the compliance people, they weren't on

the ground at those retailers after a complaint

was --

A. Our compliance people have visited --

visited some of our third-party centers. Excuse me,

third-party sellers.

Q. Well, nobody went to JSR; right?

A. I'm not -- I don't know.

Q. And in fact, we know now that the complaints

that you got were just the tip of the iceberg; isn't

that right?

A. We now know that.

Q. You figured it out with -- well, you figured

out, I think in many cases, you talked about LA

Activations, that somebody had too many sales. It
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didn't seem reasonable; right?

A. Yes.

Q. You wanted to investigate?

A. Yes.

Q. The tip of the iceberg problem; right?

A. There was a problem between what his -- his

activations were and what he produced as a marketing

expense.

Q. And you could have taken -- we've talked a

lot about the retailer agreement. You could have

taken action that would put things on hold while you

did an investigation; isn't that right?

A. Putting a retailer on hold would interrupt

the economic flow of monies. So by putting a

retailer on hold generally is an action that leads

to the business going out of business.

Q. Well, it also would stop them from selling

DISH for a while, wouldn't it?

A. Yes, but we -- I assume we didn't put

certain people on hold until we were sure that we

had a problem, instead of taking a course of action

that punished an innocent party.

Q. Well, what about seeing if there were other

innocent consumers that got illegal phone calls like

the one that you got complaints about? You didn't
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do anything about them, did you?

A. I did not.

Q. They continued to be victimized by these

illegal calls; correct? While you waited and

investigated? By you, I mean DISH, not you

personally.

A. While DISH investigated; yes.

Q. And we also know now that Ms. Musso, who I

know did her best to ask questions and to

investigate, her doing that wasn't enough? It

wasn't enough to prevent it, was it?

A. No.

Q. So as an homage to Mr. Bicks's

demonstratives, we have own our demonstrative now on

JSR Enterprises. I'm going to pass out -- we

only -- I apologize, we only have black and white

copies, but we --

THE COURT: You should apologize.

Q. We have a color copy we're going to put on

the screen. And, Your Honor, we will get you a

color copy. We're having some made.

So as a preface to this, and as an homage to

your European background, I'm sure you're familiar

with the story of Nero fiddling while Rome burned;

you know about that, right?
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A. Yes.

Q. So let's look at what happened. You brought

on JSR as an OE retailer in August 2006. And the

complaints started rolling in within a month after

that.

And Ms. Musso investigated. Ms. Musso asked

questions. There was a sting. There were actually

I think two stings early in the fall of 2006. And

the complaints kept coming in.

Sorry, PowerPoint is a little slower than me

talking.

Mr. Goodale gave you some legal advice about

how he believed his calls were legal.

And there were some, in fact, admitted

violations. There was a corrupted DNC file.

While DISH dithered and investigated and

accepted the flimsy excuses that were offered by

JSR, JSR lit up the country. And they made two and

a half million calls to people on the Do Not Call

Registry. And we now know from Mr. Goodale that

they made prerecorded calls as well. All of those

two and a half million calls were press 1 voice

broadcasting calls.

MR. BICKS: Your Honor, are we gonna have a

question --
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MS. HSIAO: I'm getting there.

MR. BICKS: It's kind of a closing

argument. And a lot of this is not in evidence and

supported --

MS. HSIAO: All of this is exhibits that

have been offered or will be offered into evidence.

These are all -- the red flags, literally and

figuratively.

THE COURT: Objection is overruled.

BY MS. HSIAO:

Q. And you can see what was happening at this

time. So January 31st, 2007, was the last

complaint. You found out about the Missouri

injunction in February, 2007; right?

A. Yes.

Q. And while all that was going on, while you

were investigating, let's look at our violations.

You know that there were all these calls that were

made; correct?

A. I wasn't aware, no. These ones, these

complaints? Excuse me?

Q. So this is our comic relief for the day.

The Lincoln heads represent the population of

Springfield, Illinois in 2010. 116,000 people. And

every one of those heads represented every man,
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woman and child in this city we're in here now. And

that's how many people were called by JSR

Enterprises during this six month period that you

waited and sat on your hands.

Is that acceptable behavior?

A. I think -- I think in hindsight we now know

what we didn't know then. I think every one of

these complaints, when presented to my enterprise or

my corporation, were dealt with in a serious manner.

I think we --

Could we have done more or better? Yes. I

think we were -- we were -- we were dealing with

what we knew at the time.

And I would say that when presented with

information that I got on February the 7th, we took

swift action to terminate the relationship.

Q. Well, it looks pretty unreasonable, doesn't

it? What happened? What you let happen?

A. I'm sorry that it happened to these

individual people. I didn't know it was happening.

I don't know that we knew to the level of detail

that we have today that it was happening. And I

think that when we -- when we were made aware of the

magnitude of it, we took swift action.

Q. Well, not swift enough evidently; right?
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A. I think we took swift action.

Q. Now, you talked quite a bit with Mr. Bicks

and the states Attorneys General about the retailer

agreement, and all the things that it gives DISH the

right to do. Remember those -- do you remember that

testimony?

A. Yes, ma'am.

Q. And in fact, Paragraph 7.3 of the retailer

agreement gives DISH the right to make the retailers

do anything it wants; right?

A. That's not my understanding.

Q. It requires them to take any action that

DISH requires with respect to marketing and refrain

from any action that DISH requires them to refrain

from, doesn't it? That's correct, isn't it?

A. That's a narrow reading of the overall

document. I think there's other sections in the

document, Page 1 and Section 11, that clearly

outlines in broader terms they are an independent

contractor for DISH Network and EchoStar.

Q. You know DISH calls -- the people at DISH

call 7.3 the absolute power clause? Have you heard

that?

A. I have not.

Q. And DISH made the retailers do a lot of

TX 102-014912
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things. Things you said a reasonable, responsible

company does. Quality assurance programs; right?

A. That we were required to do by the state

Attorney Generals of multiple states.

Q. DISH was required to do it and you required

the retailers to do it; right?

A. Yes. And I believe that it was a good thing

for potential customers.

Q. Mandatory disclosures? Required by the AVC

and you made the retailers do them; right?

A. Yes, we did.

Q. But you told your lawyer, you told Mr. Bicks

just a few minutes ago, that DISH chose not to

control the retailers when it came to their

telemarketing; isn't that right?

A. Yes.

Q. In fact, DISH told everybody else that it

couldn't control their retailers with respect to

telemarketing. You know that; right?

A. Telemarketing is the vehicle for marketing.

What we did control was what they were marketing as

it related to the consumer-facing proposition.

Q. You told the Justice Department and the FTC

that you couldn't control the retailers; correct?

A. I'm not aware of what we told.
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Q. DISH told this Court and other courts that

it couldn't control the retailers and their

telemarketing; isn't that right?

A. I'm not aware -- you're asking me to comment

on other people's testimony that I was not read or

was not --

Q. I'm asking you to comment on the company's

position. You know what the company's position in

this lawsuit and other suits have been?

A. Yes. To comply with all laws of both

federal, state, and local laws.

Q. But you know that DISH has been, for years,

saying that it can't control the retailers and their

telemarketing activities; isn't that right?

A. Yes. Can't control how they market our

product.

Q. But it could, it just didn't want to; isn't

that correct?

A. I don't believe we could.

Q. Well, we talked about the retailer

agreement. And I would submit to you that the

reason you didn't, even though you could have, was

because it was in DISH's interest to let those

retailers keep dialing; isn't that right?

A. No. It's not in our interest, because
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ultimately that customer has a -- has a bad

experience and could form a negative opinion of my

company. And also, customers that are brought to my

company via that vehicle tend to be not a good

investment for us.

Q. Well, and I will bring you back to PX486, I

think it was, that Mr. Bicks referred to earlier. A

few concerning complaints --

A. I'm --

Q. We will put it up on the screen.

A. I'm sorry, I can't read it. Sorry.

Q. Okay, go ahead. Sorry.

THE COURT: I don't remember from the

evidence, when did DISH actually do a study that

showed that these customers who were dialed in this

fashion were not a good investment?

A. We looked at it -- we looked at it from

the -- from the retailer's prospective and we saw

that people that were doing this had high churn.

High churn --

THE COURT: When was this?

A. We took actions for some of these people in

2008 and 9 when customers -- retailers that have

high churn mean that -- that the customer leaves us,

generally speaking, prior to us reaching a breakeven

TX 102-014915
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point from our investment. And while it -- it might

feel good to get a customer today, if we don't make

money on them for three or four years, and you never

get to three or four years, that's not a good use of

our capital.

Q. So the exhibit I'm looking at is 80. PX80.

A. 80?

Q. Yes.

A. Yes.

Q. And Nick Myers, who I think you said was one

of your regional directors, he made a comment back

in 2002 that's pretty apt for what we are dealing

with today, which is that (as read:) The complaints

have caused a few concerning calls, but they seem to

be greatly outweighed by the results.

That's what happens, isn't it? That's why

we're here today?

A. Yeah, I can't comment on what Nick's frame

of mind was at the time. That's not my philosophy.

My philosophy has always been that we wanted to do

what I would believe to be classified as good

business. We wanted to make sure that the customer,

when presented with our offer, fully knew what they

were getting and fully knew what they were

committing to.
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Q. Now, I just want to address one last

question, which is in response to the Court's

question. You said that, you know, DISH doesn't

make any money on these people for at least

four years or something like that?

A. It depends on the individual customer. But

we invest money today, and through that customer

paying us each month for programming, we make a

little bit of money every month. And at some point

in the future hopefully we actually break even and

start making some money.

Q. Well, DISH has to report in its public

filing the amount -- average monthly revenue per

subscriber, doesn't it?

A. Yes, we do.

Q. So you're aware, I'm sure, that in 2007 DISH

was making $65.83 per subscriber?

A. I can't answer yes to that question, but I

do know that our average revenue per -- average

revenue per subscriber was probably in that

ballpark. If you're telling me that's what we

reported, then that's what we reported; yes.

Q. And you know it was about that. It actually

has gone up. So in 2008 it was $69.27. In 2010 it

was $73.22 -- and 32. In 2011 it was $76.93. Do
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those numbers sound right to you?

A. Yeah. That would be the revenue we get from

the customer, and then you would offset our costs

for that customer. Some of that money went to HBO

or ESPN or ABC or Viacom or things like that.

Q. So DISH made that money every month for each

of its subscribers? That's what it was reporting to

the SEC; correct?

A. That was our revenue from the customer, yes.

There's a cost basis that needs to be applied to

that too.

Q. Right. The per subscriber acquisition cost

was between $656 and $771 per subscriber; right?

A. Yes.

Q. Is that per year or per month?

A. That would be per subscriber.

Q. Per subscriber for the whole lifetime of

their subscription?

A. You pay the subscriber acquisition cost

once.

Q. So if I were to tell you that JSR

Enterprises brought in about $8,000 subscribers for

DISH, you can't tell me you didn't make any money

off those customer; isn't that right?

A. I can't tell you if we did or didn't on a
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per subscriber basis; no.

Q. Thank you, I have nothing further.

THE COURT: Mr. Loeser. I'm sorry,

Ms. Ohta.

RECROSS EXAMINATION

BY MS. OHTA:

Q. Mr. Neylon, you just testified for Mr. Bicks

that DISH had nothing to do with what OE retailers

were spending on advertising; is that right?

A. Yes.

Q. Andrea, could you put up Plaintiff's

Exhibit 409. I apologize, I don't have paper copies

of this. If you will follow along on the screen.

If you will turn to the second page of that

exhibit. Does this appear to be a document where

DISH is tracking the advertising spending of its OE

retailers?

A. This looks to be one of our sales teams

tracking grid for what our retailers are telling

them they're spending on a month over month basis.

Q. On advertising; is that right?

A. That would be -- yes.

Q. And it's tracking whether spending is up or

down or flat, and by what percentages; is that

right?
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A. This would be based on what the account

manager or someone at DISH was told they were

spending, versus -- January versus December.

Q. Right. And this is a DISH document tracking

that information?

A. This would be a sales -- sales document,

yeah, internal document. Tracker.

Q. Thank you.

I'm gonna turn to Plaintiff's Exhibit 1201.

And we will pass that up to you.

So you just testified for Mr. Bicks that the QA

program started in 2009. Have you had a chance to

look at this document? Isn't it true actually that

the QA program started, at the very latest, in

September of 2006?

A. The QA process that we were talking about

that where we scored the calls and documented the

results, and the variances on a week over week

basis, and for them to upload calls to us for

listening was done in August of 2009. As it relates

to this, that -- that it seems to me that our

field-based sales people were doing onsite -- maybe

doing onsite listening of calls.

Q. You know we've had earlier testimony in this

Court from Reji Musso that in the August-September
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2006 time frame, a QA program was launched which

involved a combination of onsite call monitoring and

also call recording and monitoring. Does that sound

correct to you?

A. I'm not aware.

Q. So you're just not aware of when the QA

program started?

A. Yes.

THE COURT: What is MBG?

A. I'm not sure.

Q. I'm gonna turn you again to Plaintiff's

Exhibit 238, Paragraph 7.3. It's that same retailer

agreement provision that we've been going over back

and forth again and again.

So according to this provision, whether it's

through a business rule attached to a promotion or

through the provision that says retailers have to

take all actions or refrain from any actions

relating to marketing, DISH always had the right to

require a QA program of its OE retailers if it

wished to?

Do you want me to repeat the question?

A. I'm sorry, yes.

Q. Okay. So with -- according to this

provision in the retailer agreement that we've been

TX 102-014921

JA015659



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY J. SULLIVAN, CSR, RPR

OFFICIAL COURT REPORTER

2268

looking at over and over again, DISH always had the

right to require a QA program of its OE retailers if

it chose to; isn't that right?

A. We had -- we had the right to implement a QA

process to ensure that the disclosures for the

offers were being fairly and accurately represented

to the customers they were trying to bring to my

company.

Q. Right. And it chose not to exercise that

right until the 2006 time frame?

A. We started the process, it looks like, on

a -- on some sort of basis in 2006. And we expanded

those efforts and increased those efforts in 2009.

Q. But it could have done this earlier

according to your retailer agreement if you chose?

If DISH chose?

A. Yeah, this section gives us the right to

implement monitoring of calls.

Q. Thank you.

Oh, actually I have one more question. So you

told Mr. Bicks that in your mind these OE retailers

are independent contractors; is that right?

A. Yes.

Q. So when you told your national account

managers to go out and get 110 involved in the
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operations of these independent contractors, did you

think it was appropriate?

A. I thought it was appropriate that they take

ownership of it. That they understand the

importance of the initiative to ensure that

prospective customers were being fairly and

accurately represented what they were getting. And

to ensure that the customer -- the customer wasn't

lied to and that that would -- that the customer

experience with my company would -- would be not

good.

Q. So DISH could get 110 percent involved in

certain aspects of its independent contractor's

business operations if there's a good enough reason?

A. Well, I think that some would argue you

can't do better than a hundred percent. My sense is

that I used the 110 percent argument as an emphasis

point to say that -- that it is important -- that it

is important, gravely important, very important,

ultimately important, utmostly important, whatever,

to make sure that the people selling our product are

doing so in an accurate manner so that the customer

who is -- who is sold DISH Network has a great

experience and is a customer for a long period of

time.
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Q. Great. Thank you. Those are all my

questions?

THE COURT: Mr. Loeser.

RECROSS EXAMINATION

BY MR. LOESER:

Q. Mr. Neylon, I know we've talked a lot about

7.3. And I think you talked with Mr. Bicks about

how this applies only to programming and what prices

they could sell and what programming they could

sell; right?

A. We dictated what the promotion was. And the

promotion was inclusive of pricing and packaging and

commitments and things like that.

Q. But whether or not you or DISH believes this

would apply to telemarketing, it is in fact true

that DISH at times directed or asked retailers --

directed retailers to do certain things and refrain

from certain things? We went over those call flow

scripts and the QA process and the fines. So DISH

was directing these marketers on how to do

telemarketing; right?

A. Not telemarketing. Telemarketing in my mind

is the action of -- of calling. What the QA process

was intended to do, that when there was a customer

speaking to a selling entity, or a sales agent at a
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selling entity, that they were fairly and accurately

represented what they were getting, what they were

committing to, so that -- so that there was no

surprises.

Q. DISH did know that these companies were

doing telemarketing; right? Some of them?

A. Some of them.

Q. Because they had -- I believe I saw the

application form had a list of what percentage of

marketing you'll be doing, and one of those was

telemarketing; right?

A. Yes.

Q. And in fact, whatever the contract may say,

you at times -- Dish did educate, coach, and share

best practices with these retailers; right?

A. We educated, coached, shared best practices

with our selling partners; yes.

Q. And I -- I'm guessing that DISH shared its

education, coaching and best practices with its own

telemarketers vendors, it's internal direct sales;

right?

A. I apologize, I didn't follow the question.

Because I run direct sales as well today, so --

Q. Does DISH -- do you also provide best

practices and educate your direct sales
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telemarketers?

A. So we have -- we have inbound sales agents

at DISH. They don't make outbound telephone calls.

And our internal sales -- or internal sales reps,

employees, we train them and educate them on our

processes, our promotions, our programming, just

like -- yes, because it's their function, their job

function.

Q. Just like you train the OE retailers on your

programming and sales; right?

A. The training that we provided to them was

the construct of what the offerings were. And what

the customer was getting. What they were committing

to. How they communicated that to the potential

customer was -- was up to them.

Q. Just to be clear, you mentioned that DISH

does take inbound calls. But at least with some --

I believe one of the vendors was eCreek, DISH does

do some outbound telemarketing directly; right?

A. I know that we have. I can't speak to today

that we do.

Q. And so wouldn't, instead of using the OE

retailers, one option be for DISH just to do its own

telemarketing like it has in the past?

A. I think I answered this a little bit
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earlier. We have a distributed approach to the

marketplace in varying parts of our business.

Having had exposures to a wide swath of our

business, I see the advantage of having a

distributed approach to the marketplace.

Entrepreneurs are entrepreneurs and the advantage --

one of the advantages of doing business with

entrepreneurs is that -- that they're entrepreneurs.

We're a big company.

Q. And one of the advantages is that DISH is

trying to get out of telemarketing liability for

these telemarketers, isn't it?

A. I'm not sure I understand the question.

Q. DISH is disputing that it's liable for these

retailers' calls; right?

A. Yes.

Q. So one of your benefits is trying to claim

you're not liable for these retailers?

A. I think we're not. Again, I'm not a lawyer

but the claim is premised on the -- the relationship

being that of an independent contractor.

Q. Because you were able to outsource your

telemarketing?

A. We didn't -- we didn't outsource -- we

didn't outsource telemarketing per say. Just like
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we wouldn't outsource direct mail or shared mail or

television or radio or local fairs participation.

We left that to the independent retailer to decide

how they were going to market and attract a

potential customer.

Q. And you let them decide that rather than

DISH making that decision and doing it in-house?

A. We have and we do do a lot of marketing

practices in-house. Some greater than others. Some

more effective than others. So we have -- within

our own internal sales efforts we have a distributed

approach to the marketplace.

MR. LOESER: Thank you. No further

questions.

MR. RUNKLE: Your Honor, I have something

that I think will answer the Court's most recent

question, if I could ask a few questions to the

witness?

THE COURT: You may.

RECROSS EXAMINATION

BY MR. RUNKLE:

Q. If we could PX1201 up there.

A. What was the number?

Q. PX1201. Do you have -- it's a loose sheet.

A. I've got it.
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Q. It's a one page e-mail?

A. Yes.

Q. The Court asked for MBG stands for. Does

MBG stand for money back guarantee?

A. I don't know.

Q. So did DISH offer a money back guarantee for

30 days or 90 days at certain points in time?

A. We've done a lot of consumer-facing

promotions or tests. I can't answer honestly if we

have done a money back guarantee for 30 or 90 days.

Q. Okay. Let's assume for a moment that MBG

stands for a type of promotion. Okay?

A. Okay.

Q. So what's happening here is that -- I mean

it actually is you, since you're being asked, you

are using the scores from a QA program in 2006, or

the results of a QA program in 2006, to compare the

OE retailers with the direct retailers in order to

identify whether Jim, who I'm assuming is

Mr. DeFranco, can turn off the money back guarantee

that DISH is offering; isn't that right?

A. Just -- I'd like to read it real quick.

Sorry, I apologize.

Q. Sure.

A. So reading this, the -- the money back

TX 102-014929

JA015667



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY J. SULLIVAN, CSR, RPR

OFFICIAL COURT REPORTER

2276

guarantee, they argued to turn off the money back

guarantee, if I follow this and put the pieces

together. From a direct sales prospective the money

back guarantees, and it says here from Jodi Martin,

who was in marketing at the time. The latest

results from direct tests showed no impact on close

rates from taking money back guarantee away -- money

back guarantee, if that's what it stands for, away

from a specific group of reps.

So that seemed to say that that part of the

consumer-facing promotion on -- those reps didn't

impact their close rates. That coupled with the

confirmation that the OE guys were not using, on a

test basis, is -- the reasons that the OE guys

wouldn't use is that the money back guarantee would

be that the customer would be able to get out of

their promotion requirements, the two year

commitment. And the OE guys would see that they

didn't offer it because they didn't want the

customer to be not under a two year -- a two year

commitment.

We had, at one point in time, where you could

pay an activation fee and not have a two year

commitment. And our third-party sellers didn't

support that because that, in their minds, left them
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a little -- it let the customer have a short-term

view of the relationship with DISH. They might live

in an apartment and have nine months left on the

lease and there's no penalty to leave our service.

So that's why they wouldn't do it.

Q. But information, specific information about

how the retailers are selling appears to have

influenced DISH's decisions about how to sell its

products? Wouldn't you agree with me, Mr. Neylon?

A. I think that question from Jody was that she

was -- she was trying to gather information and go

back and speak with Jim. I don't know what

happened.

Q. Thank you.

THE COURT: Anybody else?

MS. HSIAO: No, Your Honor.

THE COURT: Mr. Bicks, are you done?

MR. BICKS: Can I just put up one exhibit

fast?

THE COURT: You may.

REDIRECT EXAMINATION

BY MR. BICKS:

Q. 139. DTX139. You were asked about the

churn rate and JSR. Were they profitable for DISH?

Remember that?
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A. Yes.

Q. What's kind of -- when DISH looks at its

churn rate, what's a break even number? What's the

ballpark?

A. Anywhere from below 1. -- below 2, 1.9, 1.8

is good. Below 1.3, 1.2, 1.1, 1.0 is great. And

this is measured on a monthly basis.

Q. So what happens when you're up there at

8 percent?

A. I approach it pretty simply. I take the 8,

I multiply it by 12 and get 96. In my mind almost a

hundred percent of the customers that come to us are

gone by the end of the first year.

Q. Thank you.

THE COURT: May this witnesses be excused

at this time?

MS. HSIAO: One second, Your Honor.

RECROSS EXAMINATION

BY MS. HSIAO:

Q. So is it your testimony, Mr. Neylon, that

DISH didn't make any money on the 8,000 subscribers

JSR brought it?

A. That's not my testimony.

Q. You don't know; right?

A. I don't know.
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Q. Thank you. No more questions, Your Honor.

THE COURT: I don't write as fast as my

Court Reporter. Sir, you're excused.

(The witness was excused.)

THE COURT: Next witness.

MS. HSIAO: Your Honor, while we are

waiting for the next witness, we were wondering if

we could have a preview for DISH's case for the

coming days, including when Mr. Bicks -- how long he

thinks it will take with respect to his argument on

the Rule 52 motion, and then the witnesses we have

coming up for the rest of this week and next week?

THE COURT: Do the plaintiffs rest at this

time? Subject to the exhibits?

MS. HSIAO: We have the deposition

transcripts we want to offer and resolving the

exhibits we want to have admitted.

THE COURT: Okay. And your next witness is

Mr. Ahmed?

MR. BICKS: Yes. I thought I said this,

but I will say it again. Yes, Amir Ahmed is the

next witness. The Court knows we have the Rule 52

motion that we mentioned to the Court. I believe we

have indicated to the Court that we had some short

deposition readings. We actually pared those back
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even shorter.

I think --

THE COURT: So you think I have a learning

disability? I can't read?

MR. BICKS: No, I don't think that.

THE COURT: All right.

MR. BICKS: And then the next witness is

Amy Dexter. And then the next witness is going to

be Russell Bangert.

THE COURT: So it's not Ahmed next?

MR. BICKS: It is.

I left out Mr. Sponsler. Mr. Sponsler will be

before Amy Dexter and Russell Bangert.

THE COURT: All of these witnesses, Ahmed

and Sponsler, the next two witnesses, will be long;

correct?

MR. EWALD: My direct of Mr. Ahmed is

pretty short. But with Mr. Neylon so was Mr. Bicks,

and the cross took triple --

THE COURT: It was not ten minutes,

Ms. Ohta.

MS. OHTA: I'm sorry, Your Honor.

THE COURT: All right. Let's get Mr. Ahmed

in.

MR. BICKS: So, Your Honor, is the case
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closed then?

THE COURT: No. I have to get the

depositions and do the exhibits.

MR. BICKS: Okay.

THE COURT: Then you will be allowed to

make your argument.

MS. HSIAO: Do you want -- Your Honor, does

the Court want to put time limits on anything on the

argument? I don't know --

THE COURT: You think Mr. Bicks needs a

time limit?

MS. HSIAO: I'm wondering what we should be

anticipating, and what we should be prepared for?

MR. BICKS: I think ballpark about

20 minutes.

MS. HSIAO: Works for us.

THE COURT: Okay. Just so you know, I've

quit putting my Fitbit on during court given what my

heart rate has been. I'm going to try it again.

If you will step over here, Diane will swear

you in.

(The witness was sworn.)

AMIR AHMED

called as a witness herein, having been duly sworn,

was examined and testified as follows:
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DIRECT EXAMINATION

BY MR. EWALD:

Q. Good morning, Mr. Ahmed.

A. Good morning.

Q. Will you please state your name for the

record?

A. Amir Ahmed.

Q. And what is your educational background?

A. I have a business degree from Indiana

University.

Q. Could you pull the microphone a little bit

closer to you, do you mind?

A. Sure.

Q. Thank you.

THE COURT: We can actually turn up the

sound if you want.

Q. I think it's fine. Say something?

A. How are you?

Q. Better.

What is your current position at DISH?

A. I'm the senior vice-president of sales

overseeing the door-to-door organization and the

independent local retailers.

Q. Do you currently have any responsibilities

relating to OE retailers?
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A. No, I do not.

Q. When did you start working at DISH?

A. I started June of 1993 as a sales manager

out of our Miami office. Would you like me to

continue?

Q. Yes, please.

A. Okay. In August of 1995 I was promoted to

director of sales and operations overseeing the

mid-west region that was in Chicago.

Then in 2001 promoted to vice-president of

sales. And that was overseeing the southeast,

mid-west and the northeast region.

Then in 2005 promoted to SVP, senior

vice-president of sales and distribution.

Q. Let me stop you there. From that time

period that you just described, at some point did

you have responsibility for OE retailers?

A. Yes, I did.

Q. Can you tell us about that?

A. Sure. Started in 2003, I think the program

launched end of 2003, until about end of 2005. I

left the company early 2006.

Q. So you just said that you left the company

in early 2006. Can you tell us about that?

A. Sure. Well, personal reasons. My daughter
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was diagnosed with a pretty bad illness where she

could not live in Denver or at high altitudes. She

had to live at sea level. So the decision was made

to move to Dallas.

And to be very honest, it was travel on a daily

basis, and then on a weekly basis, and then it

became every two weeks, you know. And it just

became too much. And I just wanted to find balance

in life. It was just a personal reason, after 13

years it was just time to spend time with the

family.

Q. So after -- What time period was that when

you decided to spend time with your family?

A. I mean I made the decision around after

Thanksgiving of 2005 that I was going to leave.

Officially it was January 31st of 2006.

Q. So what did you do after leaving DISH?

A. Trying to be a good dad to be honest.

Nothing for a while. Went on vacation, spring break

with the family for the first time. Went to Europe

when the kids came out of school. I did basic

things as finally figuring out where the kids go to

school and picking them up after practice, and just

things like that, you know. And I took some time

off. And I needed to take some time off.
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Q. What happened after that period of time?

A. Sure. I was -- I was approached by

Marketing Guru. We had -- that was one of our

retailers. Benny Traub, who was one of the owners

of Marketing Guru, approached me. And had actually

called Jim DeFranco and said, "Hey, can I speak to

him. There's an opportunity."

And his proposition was that, "I'm a big DISH

retailer, I know how to market, but I would love to

do business like I am with DISH with AT&T, with

Verizon, with the cable companies. And you have

some relationships with all these major players.

And would you help me consult and go out there and

meet with them and pitch a program and try to get me

contracts so I can sell their services."

So I looked at it where I can live in Dallas

and kind of travel and visit these guys. And I did

that.

Q. So how long did you do that?

A. I did that until about December of that

year. And did a lot of the contracts, including

building a business model. Did meet with Benny on

numerous occasions, built a pretty good business

model as it relates to -- their part was that we

wanted to be a separate business to build something
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like a Switzerland, they called it. Agnostic to the

customer. Customer calls, based on all the

marketing, and regardless of what they're need is or

what they're looking for, you have an option.

So based on where they lived, you know, it's

just not about DISH Network. If they lived in an

apartment, guess what, we offer Comcast. If you're

looking for telco service, we offer AT&T, like that.

So the model was, you know, how do you go out

there and build it, just outside just marketing.

So I went out and did deals with a lot of the

moving companies. I did deals with some realtor

company, because that's a prime time to move. And

you can work would them and say, "Here's the deal.

We can offer services for consumers who are moving,

moving into house."

And it worked. It was a pretty good model that

we built.

Q. So at some point in time did you return back

to DISH?

A. Yes, I did. I returned -- well, I -- I

started talking to DISH about two years later about

coming back. And I did come back officially end of

May of 2009.

Q. And what was your position when you
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returned?

A. When I came back I was senior vice-president

of sales and distribution.

Q. At that point in time did you have some

connection to the OE retailers?

A. It fell underneath me. I had the

responsibility -- I had inherited some additional

responsibilities. As an example, I also inherited

the telco division, which I didn't really know too

much about that. So I had to learn that.

Q. What is telco?

A. Telco is that we had partnerships -- while I

was gone we built partnerships with Wind Stream,

TVS, Frontier Communications. So that was something

new to me that fell underneath me.

And then obviously the OE retailers was

underneath me at that time. I had the independent

local retailers, which I was passionate about. That

was the business that I was involved in and built.

We had thousands of those retailers.

Also inherited the commercial division, which

was fairly new to me. That is the entire

organization that deals with hospitals, hotels, and

so on.

And so, yeah, that's the indirect channel. I
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mean the indirect channel, that was my

responsibility.

Q. And was there someone that dealt directly

with the OE retailers? Responsibility for it?

A. Well, when I came back there was an

organization. There were account managers. We had

some operations people. We had Mike Mills as a

director. I gave that responsibility -- Brian

Neylon had gotten there right before me. Brian

Neylon's responsibility as a VP was to run the OE

channel. So it was a pretty good infrastructure at

that point.

Q. Now, did your focus change at some point

once you got back?

A. In August of 2013 I was asked to go build a

door-to-door organization. And I did. I moved to

Utah for about a year. And working with a lot of

the universities and students to build a

door-to-door organization that exits today and we're

continuing to build that.

Q. Let's talk a little bit about OE retailers.

What do OE retailers bring to the relationship with

DISH?

A. Well, they're business people that do a

tremendous amount of advertising and spend a lot on
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advertising. They are independent contractors. And

they have a retailer agreement with us. But they

are, you know, retailers that advertise DISH

products.

Q. And why does it make sense for DISH to use

OE retailers?

A. Well, they're business people. What I mean

by that is -- I mean if you look at -- if you look

at, from DISH -- it doesn't matter, DirecTV,

whatever, but when we advertise, we're advertising

on a national basis. We're taking television ads

out, we're taking ads out in U.S.A. Today, we're

taking print ads out in newspaper, right, that hits

every home. But one page ad, as an example, in the

U.S.A. Today, or two television ads.

The OE retailers are very specific. So you

might have one that does tremendous direct mail.

And they're going to do testing. So they will do A

and B testing. And what I mean by that is, they're

not just going to go out and do a direct mail and

just wait for, right, a response. It could work or

it could not work. Because they're spending their

own money, they're taking the risk.

So what I mean is, one week you could see a

direct mail in a town that has an offer, and it
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could be the fonts, the color scheme. And the next

week the same house gets a direct mail piece, but it

could be totally different messaging. Because

they're seeing what the response rate is. Someone

might be doing tremendous print advertisement.

Someone might be doing radio, right. A lot of them

will do internet. So it all depends.

But they bring specific expertise, just like

all the independent satellite dealers do to their

specific niche. And that's why these guys were very

valuable, and they still are today.

Q. Now, you mentioned, I believe, that these OE

retailers are bound by a contact with DISH; is that

right?

A. That's correct. The retailer agreement.

Q. Are the terms of this retailer agreement

essentially the same for all retailers?

A. Yes, they are.

Q. By entering into these agreements was it

contemplated that DISH had the authority to control

the day-to-day operations of all of its retailers?

A. No.

Q. Is there any way that DISH could do that?

As a practical matter?

A. No. I don't think they would allow us to do
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it.

Q. And why do you --

THE COURT: Who is "they"?

A. All the retailers. Because they're the ones

who are kind of running their business, right. They

understand what they're selling, where they're

selling, how they're marketing, how much money

they're spending. Right? Who they need to hire,

what their operational cost is. I don't think I can

go in there and say, "This is what you need to do."

Q. And in your 20 or so years at DISH did any

retailer tell you that they thought they were agents

of DISH?

A. No.

Q. Did DISH review the product disclosures that

retailers used?

A. The product disclosures being?

Q. Well, when I say product disclosures, the

specification about the DISH -- the DISH promotional

programs?

A. Absolutely. I mean if it was -- on the

promotional end of it, on the terms and conditions

and product disclosures, they're very specific. You

have to be able to explain what the technology is,

what the promotion is, what the pricing is, what the
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consumer offer is. So we would review that with

them; yes.

Q. And why is that important?

A. Well, let's take -- it's competitive; right?

It's -- you have -- you have a consumer offer and

it's not just about the price points. So let's just

say today we have an offer that's called 49.99, or

DirecTV has an offer for 19.99. That doesn't mean

it's 19.99. It depends on what the customer gets.

If they buy a certain type of hardware there could

be DVR costs associated, there could be HD costs

associated, there could be local channels cost

associated with. If they purchase additional

receives, there would be additional costs

associated. Your programming cost could go up in

month 13. So you need to explain that to the

customer, because they might think that that's their

cost forever.

Okay, there could be other installation costs.

There's an agreement that they're signing. So it's

a two year agreement, you need to let them know

that.

So there's -- you have to go through what

you're selling, you have to think customers, you

have to make sure they completely understand what
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they're buying. So yes, we would review that and we

would go through that with them. It's training,

it's education.

Q. Does DISH tell retailers how to market their

products?

A. No. Again, I don't -- I don't think I can

go out there and -- or DISH would not, but I know I

can't go out there and tell a retailer go spend

dollars in advertising and where to advertise.

Q. And when a retailer markets products,

markets DISH, who bears the financial risk?

A. The retailer does.

Q. Let's talk a little bit about the OE tool.

What is the OE tool?

A. Well, it's a platform to process an order

for consumer order from beginning to end. It's --

it's an easier form to do it. If you -- seriously,

if you think about it, when DISH launched, I mean

retailers would stand out there, and you wanted to

buy DISH products, you know, they probably had a

clipboard. And they would sit there, name, address,

and all this other stuff, and then call it in to

Dish Network to qualify the customer.

It's technology that every retailer uses to

qualify customer and then go through the promotions
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and the programming and the hardware. It's just an

order-enter platform.

Q. Is there a similar tool that DISH uses for

its independent retailers?

A. Yes, it's -- there is one difference. It's

a similar tool, it's called -- it's called Accent

today. But the difference is on the OE tool you

process the entire order. However, the retailer can

schedule the installation, where we perform the

installation, meaning DISH Network. And the other

for the independent dealers is exactly the same, but

the end, because they're doing the installation,

they schedule it themselves.

THE COURT: I'm sorry. Did you say on the

OE tool the retailer cannot schedule installation?

A. No. They have the ability to schedule

installation. And independent retailers, they do

their own installation.

Q. I know there are a lot of terms that get

thrown around. When you say independent retailers,

you are talking about the TVRO retailers?

A. Yeah. We call them independent local

retailers, but that's what it was, TVRO. The

thousands of them out there.

Q. Very briefly explain what that is?
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A. That is -- that's a passion of mine. These

are the thousands of retailers that are the local

mom and pops. They're in the local communities.

You know, I'm sure there's two or three in

Springfield. And they've been around forever. And

they market DISH, or whatever, DirecTV products.

They usually have a storefront. And majority of

them you've got a husband and wife and kids involved

in the business.

And you know, but they're independent local

retailers. Meaning, you know, they're very much

segmented into the specific area and they kind of

own that area for themselves. So they're just good

old business people, you know.

Q. So how did the OE tool come about?

A. Well, DirecTV launched a program, they

launched their own version of OE tool. And it gave

their retailers, even our retailers, the ability to

market on a national level. Okay. Where

historically, you know, we had 6, 7, 8,000

independent retailers that were the majority of our

business. And every community had an independent

retailer, and it was difficult for them to grow.

DirecTV I think figured it out. They were very

top-centric from the beginning of the consumer
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electronic stores. I think they always wanted to

penetrate the independent satellite dealers. They

developed a tool.

And then we ended up developing a -- we had a

tool that we developed for AT&T. And so AT&T can

sell our product because we were their vendor

provider, and we can perform their installation.

And that's where the origination happened.

Q. And then did you use it with another

retailer after that?

A. I did. Yes, I -- I launched the OE tool as

an -- a plan to offer it to some of our retailers;

yes.

Q. Did you use it with Radio Shack?

A. I did. Radio Shack was a major, major

account for us. They had close to 5500 stores. And

we did launch the OE tool with them. Imagine 5500

stores, 5500 locations. Inventory going in

everywhere, returns coming back to them,

warehousing. Carrying different SKUs. Installation

issues.

And so it was a nightmare for them and for us.

So we did launch all the stores on the OE program;

yes.

Q. Was the OE program conceived of as something
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to foster telemarketing?

A. No.

Q. Did you have in your mind at the beginning

that the OE tool would create possible telemarketing

problems for DISH?

A. No, I did not.

Q. Did you view the OE tool as allowing

retailers to act on behalf of DISH?

A. No.

Q. In the 2004-2005 time period what was your

understanding of the predominate form of marketing

that the OE retailers were using?

A. We only had a few at that time. I mean --

but at that time the entire industry, but it was

print advertising, a tremendous amount of print

advertising. There was a tremendous amount of

direct mail going on. There were newspaper ads.

There was television ads. Obviously a lot of radio

ads. But then some of the retailers started playing

with internet advertisement, because that was up and

coming at that time.

Q. Now, you talked briefly, I think in an

earlier question, about the financial investment

that OE retailers make in marketing; right?

A. Yes.
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Q. Can you talk a little bit more about how

significant that investment is for a typical OE

retailer?

A. Depending on the retailer, but into the

millions. Millions of ads, hitting -- you could

pick up -- you would see ads literally every single

day from DirecTV, and you would see ads from our

retailers literally every day. On -- every

Thursday, which is a major print house day, you

would see an ad where there's a direct mail ad on a

money mailer, or coupon ads, newspaper inserts, you

would see it on Sundays every around the country.

Same with DirecTV.

Q. Now, Mr. Ahmed, you've been doing sales a

long time; right?

A. Yes.

Q. How long have you been in the sales

business?

A. Well, before DISH?

Q. Just generally.

A. A long time. Obviously since I started with

DISH in '93.

Q. Now, is it important for marketing to be

targeted at specific portions of the population in

your mind?
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A. Can you repeat that? I'm sorry.

Q. Sure. Is it important for marketing to be

targeted at specific portions of the population?

A. Yes. And what I mean by that is you have

to -- when you're marketing you have to make sure

that you're getting a customer that wants your

product and wants to be there as a long-term

customer.

So as an example, it doesn't make sense to go

out there and just market DISH Network into Chicago

or New York, because you have high-rises, you have

MDUs. You aren't going to get the response. You're

going to go into rural America. So you have to be

intelligent about what you're going to do. You are

going to go into rural America a lot. You're going

to think about where there's an advantage over cable

companies.

So the answer is yes, you have to understand

where you're going. You can't just blanket it, just

market, you know, DISH or any product, you know.

Q. So would blasting the entire country with

the same marketing technique be a useful and

profitable strategy in your mind?

A. No. It's kind of a stupid strategy.

Q. Is blasting prerecorded calls across the
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country a profitable marketing strategy in your

mind?

A. No, it's not. Can I explain the previous

one?

Q. Sure.

A. Look, okay, you're advertising, you --

everything is about the customer calling in. And

when a customer -- internet, print advertisement,

television, the customer is educated. They're

making a decision. They're looking at an ad,

they're comparing what they have at home, they're

looking at what their options are, and then they are

taking their initiative themselves to call. So they

know that they're interested. They have looked at

the pricing, they have looked at the promotion.

Maybe they want to enhance whatever TV viewing they

have at their house.

So that makes sense; okay. And that is why

it's important to target around the country; right.

If you're just out there and just randomly just

placing ads, or, you know, telemarketing, the

customer is not educated; right? It's all about the

response and how you close that customer.

Q. We've heard some testimony in this trial

from a few individuals that worked at retailers.
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They said that essentially print marketing is dead,

you know, direct mail marketing is dead. Do you

agree with that?

A. No. It's -- it was very strong while I was

there, it was very strong when I came back. It

still is. It just -- you know, you can go in your

mailbox or you can -- today the OE retailers

continue, continue to spend tremendous amount of

dollars on print advertising. And you're seeing the

same thing from DirecTV today. Same type of

methods.

Q. Mr. Ahmed, are you familiar with the Retail

Services Department?

A. Yes.

Q. What is it?

A. It's organization that kind of runs the

operations behind the scenes. So they're the ones

that make the payments. They're the ones that

charge back the customer. They're the ones that

kind of run the DISH portal with the -- with all our

advertising that we put out there for the retailers

or the product, the business rules. That's their

responsibility basically.

And today they also -- Retail Services also

oversees the compliance group, the Compliance and
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Audit Group.

Q. And how long has Retail Services been

around?

A. I believe since inception. Different names,

but it's always been there as a support.

Q. When you came back to DISH in 2009 who was

in charge of retailer compliance issues?

A. It was under Blake Van Emst. And Reji Musso

was in charge of it, and I believe she reported into

Blake Van Emst.

Q. And before you left in 2006 which

departments had primary responsibility to deal with

any kind of retailer compliance issues?

A. I mean Retail Services, Legal Department. I

mean that's who I would go to.

Q. And what has been your role in compliance?

A. Not day to day, but obviously working with

them. If, you know, any issues arose they would --

they would come to me. Listen to their feedback.

And, you know, we have people that deal with it.

But involved in the sense that, you know, respecting

what they're saying and listening to their guidance

and so on; yes.

Q. Is telemarketing compliance important to

you?
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A. Excuse me?

Q. Is telemarketing compliance, with the laws,

is that important to you?

A. Yes, it is important to me.

Q. When you did get information relating to

retailer compliance issues, what did you do with it?

A. Immediately look -- I'm not the most

talented guy as it relates to all the laws. I think

there are people more intelligent than me. That

part of it, I understand there are laws, but I very

quickly would go to legal or go -- go to Retail

Services. And ask for their opinion and -- but

those were the two organizations that we had that

dealt with it; yes.

Q. Are you familiar with a company called Dish

TV Now?

A. Yes.

Q. And what is that company?

A. They were I believe our first OE retailer.

Q. Around what time frame are we talking about?

A. Later -- end of 2003.

Q. Are you aware that this Court found that

Dish TV Now made about 6.6 million prerecorded calls

from June to August 2004?

A. Yes.
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Q. And in 2004 and 2005, were you aware that

Dish TV Now was using a company called Guardian

Communications to make those prerecorded calls?

A. No, I was not aware of that.

Q. When did you find that out?

A. During these proceedings of this trial.

Q. How did you feel when you found out that

Guardian made prerecorded calls on behalf of Dish TV

Now?

A. Pissed off. Angered. Cheated. I'm being

honest.

Q. Why?

A. Because they were the first account that I

brought on. And they were a very large DirecTV

account. And they were -- their whole plan,

marketing plan, was huge print ads, television ads,

internet advertisement, direct response television.

And so it's a surprise. And that's not was ever

discussed with me. And yeah, so it wasn't the plan.

It was never discussed.

Q. So let's talk a little bit more about that.

Why don't you talk a little bit about what you

recall regarding your initial contacts with Dish TV

Now?

A. Well, they reached out to me about
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opportunity to sell DISH Network. And we knew of

them, retailers knew of them, because they were a

very large DirecTV account. We would see their ads.

And I did meet a company in San Diego that was

a very large DirecTV retailer using their OE

platform. I was interested in seeing if I could get

some of their business. And they said no, but they

said, "We have -- there's a company in North

Carolina that we know of."

So they reached out to me and they talked

about, you know, how they market. How big they are

with Direct. They had done tremendous business with

Prime Star, which was a competitor of ours in the

early days of satellite.

And one of their big pitch was the fact that,

you know, "We do a lot of advertisement. And

obviously, DISH Network is becoming a pretty big

household name out there in satellite. We get tons

of calls. And we have to walk away from that

business because we don't have the ability to sell

DISH Network. And so this is huge incremental

opportunity for us and for you guys."

And so that obviously peaked my interest, and

had a couple of conversations with them.

Q. So who was the principal of Dish TV Now?
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A. David Hagan.

Q. And did Mr. Hagan and other representatives

from Dish TV Now come visit you and other DISH

executives in Denver?

A. They did.

Q. Can you talk about that, please?

A. Sure. They made a formal visit. There was

probably four or five individuals. You know, this

is back in 2003, dealing with thousands and

thousands of independent satellite dealers.

They were impressive. Very impressive. And

what I mean by that is, you know, you don't see --

not to make fun of my independent satellite dealers,

but not everyone wears suits and ties. They came

in, were very professional. They flew in on their

own jet, or private plane into our Centennial

Airport, did not come to DIA.

They did a fabulous presentation in terms of

marketing. They talked about their facility. They

talked about how they do television ads, how they

promoted DirecTV, the volume they do. And it was an

impressive, impressive presentation. From four or

five -- it could have been five or six, but very

professional. Incredible presentation, incredible

marketing. And we knew of them because of DirecTV.
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Q. So at any point in time during that meeting

was the prospect of them using telemarketing to

market DISH products discussed?

A. No.

Q. At some point in time did Dish TV Now submit

a business plan?

A. Yes, they did.

Q. We will bring you a binder right now.

Trudy, pull up PX198, please.

Mr. Ahmed, if you want to look at the paper

version, it's behind tab 1.

A. Okay.

Q. Is this the business plan that Dish TV Now

submitted to you?

A. Yes, they did.

Q. And what does this document indicate will be

the marketing methods used by Dish TV Now?

A. Can I take a moment?

Q. Yes, please.

A. This is a lot of television ads, print

advertisement, and also introduction of internet.

Q. And in that first paragraph, does it

describe what they did for DirecTV? How many

consumers activations they were able to get, and by

what methods?
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A. Yes. They talk about averaging 27,000

activations per month for DirecTV, including about

10,000 calls they get from customers seeking DISH

Network service.

Q. And it says they would get those through

commercial -- direct response commercials,

newspaper, co-op direct mail, Yellow Pages, and

internet advertising?

A. That's correct.

Q. Was that impressive to you?

A. Yes, it's very impressive. Because again,

keep in mind, you know, at that time, you know,

we've got three national accounts that are doing

business with us, that is Sears, Radio Shack and

Costco. And 90 percent of our business is done

through independent satellite dealers. So that is

very impressive. And it stands out.

Q. So let's turn to the second page.

A. Okay.

Q. Did Dish TV Now project sales they would be

able to make for DISH?

A. Yes.

Q. And what were those projections?

A. There's a ramp-up period here. And they

showed November of 2003, starts at around 2,000
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looks like, and it reaches a peak of about 25,000 by

the following year, following September.

Q. Now, was Dish TV Now brought on as an OE

retailer?

A. Yes, they were. There's -- I will tell you

what else is impressive about this?

Q. Please.

A. They -- they're projecting direct response

television, which they did, in 50 markets. And the

reason I'm saying that, why that's important, is

because the volume that they're talking about, you

know, we're gonna do the installations, so basically

that helped me in some sense identifying where the

markets they were gonna spend their dollars

advertising so I could prepare the installation

group, at least give them some idea that, you know,

this is where you're gonna see some sales.

Q. And it says Top 50 Producing DMAs. What is

that?

A. They've probably -- I look at it where this

is where they're gonna spend advertisement. This is

probably where they've had the best response for --

for DirecTV. But -- but this is more of -- more

of -- looks like where they're gonna get the best

results, or most amount of sales.
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Q. And I know you didn't write this document,

but do you know what DMAs means?

A. Designated market areas, I believe.

THE COURT: Mr. Ewald. Is now a good time

to break for lunch?

MR. EWALD: Perfect, Your Honor.

THE COURT: All right. We will reconvene

at 1:30.

(A lunch break was taken.)

THE COURT: All right. We have everyone.

Please proceed, Mr. Ewald.

MR. EWALD: Thank you, Your Honor.

BY MR. EWALD:

Q. Good afternoon, Mr. Ahmed.

A. Sir, good afternoon.

Q. I just want to clear up one little issue

that -- during your earlier testimony. You made

reference to two acronyms, MDUs and SKUs, earlier in

your testimony. Can you explain what each of those

is as relates to DISH and retailers?

A. Sure. MDU, that stands for multiple

dwelling unit. That would be apartments, condos.

SKUs. I apologize, I don't know what it stands

for. But I'll give you an example. If you are a

consumer electronic stores and you have ten TVs, ten
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different brands, you have ten SKUs. That's all it

is. So from Radio Shack--that's when I mentioned

it--we had five receivers, they were carrying five

SKUs.

Q. Okay. So I think we left off, we had just

gotten to the point where Dish TV Now became an OE

retailers. Do you remember that?

A. Yes.

Q. And is that the beginning of 2004?

A. That was end of 2003.

Q. Okay. Now, at the time that you brought on

Dish TV Now as an OE retailer were you aware of

Mr. Hagan's felony conviction?

A. No, I was not.

Q. If you had known that he was a felon what

would you have done?

A. Probably not have talked to him, but

definitely not have approved him as a retailer.

Q. And did you ever find out at some point in

time that he was a felon?

A. I did. I did.

Q. And do you recall when that was?

A. Sure. I came back end of May 2009, and it

was shortly after, a month or two after. I don't

remember who it was, but somebody came up to me and
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said, "Hey, do you remember David Hagan?" And I

said "yes." And he goes, "The guys in jail."

That's how I found out.

Q. What was your overall impression of

Mr. Hagan when you were -- when he made his pitch to

you, when you were working with him during that

2003, 2004, 2005 time period?

A. Flamboyant. Very talented. He was, in his

opinion, the greatest marketer in the world. Felt

that he could create television ads better than us

and DirecTV. His print advertisement can drive

calls better than anyone. But he was just -- he was

eccentric. I'm going honest. He was a very

confident individual.

Q. Did you visit Dish TV Now's headquarters?

A. Yes, I did.

Q. About how many times did you do that?

A. I know of three times.

Q. And what was your overall impression when

you visited?

A. It was incredible. It was a phenomenal

facility. We had not seen things like that,

facilities like that, unless you went to Sears or

Radio Shack. It was a very large facility.

Extremely professional. Beautiful office and --
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It was one of the most incredible marketing

areas. They had a studio to shoot commercials,

which I had not seen. They had an engineering

department there. They did have a call center. But

extremely well put together, huge operation.

Q. While you were there did you visit the call

center?

A. Yes, I did.

Q. And what did you observe?

A. A lot of cubicles. Employees. They would

give me a tour for about 15 and 20 minutes. And

then they also gave me a tour of engineering

department, marketing department, so on.

Q. At any time during your visit to Dish TV

Now's headquarters was there any indication to you

that they were marketing via prerecorded messages?

A. No, sir.

Q. Did you ever visit Dish TV Now's offices

with some marketing people from DISH?

A. I did. It probably was the second trip.

They had shot some TV commercials. And I cannot

tell you who I took from marketing, but there was a

couple of individuals that went from marketing. And

their marketing team wanted to show those

commercials. They also showed us a lot of the print
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ads, and they were very obviously proud of them. So

I did make that trip with a couple of marketing

folks.

Q. Based on your observation, interactions with

Mr. Hagan in which you just described, did you

believe that you were in a position to influence how

he marketed DISH's products?

A. Mr. Hagan?

Q. Yes.

A. No. I'm sorry, absolutely not.

Q. And -- why?

A. You have to know him. What I mean by that

is the guy was talented. I mean they -- really,

they showed us -- you're talking about in 2003.

They're showing us TV commercials and how to market

DISH. And they shoot commercials like that in their

studio. Things I had not seen from independent

satellite deals.

So it was -- I don't think I could have gone in

there and told him, "By the way, this is how you

need to do a print ad, or this is where you need to

advertise, or this is what commercials look like."

It just wasn't going to happen. He was way ahead of

us. And he actually thought he was better than us.

Q. Do you recall an e-mail when you asked Dish
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TV Now whether they were using telemarketing?

A. Yes.

Q. DTX223. And Mr. Ahmed, it's in Tab 2 of

your binder if you want to look at the hard copy.

A. I'm sorry, can you tell me?

Q. Tab 2.

A. Thank you.

Q. Of course. Trudy, can you blow up -- the

bottom.

So, Mr. Ahmed, this is an e-mail from you to

Mr. Hagan September 16th, 2004?

A. Yes.

Q. I think it was sent pretty late at night?

A. Yeah. Actually, 1:16 in the morning. I

work hard.

Q. And you say (as read:) David, this is

simple. Is Dish TV Now telemarketing customers over

the phone, or are you guys using predictive dialers

and leaving messages trying to sell the customers

DISH Network? We're not interested in this type of

marketing. We're receiving complaints on your

department doing just this kind of marketing.

Now, did Mr. Hagan respond to that e-mail?

A. Yes, he did.

Q. What did he say?
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A. Would you like me to read it?

Q. Yes.

A. It say (as read:) Amir, Dish TV Now uses a

predictive dialer to make outbound calls to

consumers who have previously inquired with us about

satellite TV service or are current Dish TV Now DISH

Network customers. The intelligent dialer knows the

difference between a no answer, busy, answering

machine, or live connect. The dialer only connects

live customers to a live Dish TV Now agent. We do

not leave messages. We have a list of over 5

million past and current customers that we scrub

against the do not call list. In addition, we

maintain a Dish TV Now do not call list. Any

customer who wishes to opt out on future

solicitations is immediately added to the list.

Dish TV fully complies with the TCPA.

Q. Mr. Ahmed, did this e-mail address the

concerns you raised in your e-mail to Mr. Hagan on

December 16th, 2004?

A. Based on that response; yes.

Q. And do you interpret this e-mail to assure

you that he is not engaging in prerecorded calls?

A. Yes, that's correct.

Q. That he's complying with TCPA and DISH do
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not call lists?

A. Correct.

Q. I'm sorry. The Dish TV Now do not call

list?

A. Correct. He's complying.

Q. Before receiving this e-mail on

September 16th, 2007, had anyone at Dish TV Now told

you that they intended to do outbound telemarketing

as a marketing technique?

A. You meant 2004?

Q. I'm sorry, 2004. Thank you.

A. Sure. No, no one had told me that.

Q. And had you received any evidence, even

separate and apart from Dish TV Now, before

receiving the e-mail from Mr. Hagan, that they were

doing prerecorded calls?

A. No.

Q. At any point in time did anyone from Dish TV

Now mention Guardian Communications?

A. No.

Q. Would DISH have consented to Dish TV Now's

use of Guardian?

A. Based what I know now of Guardian. No. If

they're doing illegal activities, absolutely not.

Q. Do you recall when Dish TV Now was
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terminated?

A. Yes. I believe January of 2005. Is that

correct?

Q. Let's look actually, we -- may I approach,

Your Honor?

THE COURT: You may.

Q. I won't make you hold it this time.

Mr. Ahmed, we have a timeline that we've been

using with a few other of the witnesses. I will

just show this to you. Can you see that?

A. Yes.

Q. And this timeline lists the date of

termination as January 2006, not 2005?

A. Oh, I'm sorry.

Q. Does that sound right?

A. Yes. So they were terminated right around

when I was leaving; yes.

Q. And you left when?

A. I left, official date was January 31, 2006.

I was transitioning out around November, December.

You know, that's important.

Q. Okay. Let's turn to another retailer. Star

Satellite. Are you familiar with a company called

Star Satellite?

A. Yes, I am.
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Q. And how are you familiar with them?

A. They were a door-to-door company. And then

obviously an OE retailer after that.

Q. Are you aware that this Court found in

summary judgment that Star Satellite contracted with

a company called Guardian Communications to make

calls on its behalf?

A. Yes.

Q. Are you aware that the Court found that

Guardian Communications made about 43 million

prerecorded calls on behalf of Star Satellite from

July 2005 to November 2005?

A. Yes.

Q. Were you aware at that time in 2005 that

Guardian Communications was making prerecorded calls

for Star Satellite?

A. No.

Q. Before I move into Star Satellite I just

wanted to ask you one more thing, general

background. You said they did door-to-door sales,

and that you now or in the recent past have had a

focus on door-to-door sales. Can you explain what

that is in this context?

A. Meaning the -- how we door-to-door?

Q. The method --
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A. Sure. Basically it's more of a summer

program. And what I mean by that is when you do

door-to-door sales, it's -- well, I'm passionate

about this too. I want to explain it, because it's

the hardest thing to do.

You usually do it in summer because it's

Daylight Savings Time. The majority of decisions

are made when both decision-makers are home.

Parents. So seldom during the day do you get sales.

So it's usually the evenings when parents are home.

The importance of it is, look, I don't think

anyone sits at home and says, "I hope someone knocks

on the door and helps me buy something or helps me

change my video provider."

So the context of the reason I'm saying that is

because it is a difficult task. And you knock on

the door and you have to really showcase the

product. You have to convince a customer that we

have better technology, this is gonna change your

viewing experience, you've got to get that

communication going. And then obviously you have a

better offer for them then currently what they have

at home.

So that's how we do it. There's a lot of

students we hire in college, because it's a great
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way to, one, make money. But two, learn about, you

know, how to sell, how to overcome objections, and

so on. And that's the gist of it. From our

prospective. There's a lot of door-to-door

companies from the satellite prospective.

Q. Thank you. So when do you recall first

interacting with Star Satellite?

A. October of that year.

Q. You say that --

A. 2005.

Q. Will you pull up PX212. And, Mr. Ahmed,

this is Tab 3 in your binder.

A. Okay.

Q. Mr. Ahmed, have you seen this letter before?

A. Yes, I have.

Q. What is it?

A. It was a letter sent to them. Obviously my

signature is on it.

Q. It's dated October 26, 2005?

A. Correct.

Q. The first line says (as read:) Further to

our conversation yesterday, among other issues

EchoStar Satellite, LLC, EchoStar, has received an

inquiry from the Offices of Congressman Fred Upton

of the State of Michigan's 6th Congressional
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District, concerning telemarketing activities

apparently being conducted by your company.

Now. You recall being deposed in this case?

A. Yes, I was.

Q. And you didn't recall at your deposition

either this letter or what's referred to as further

to our conversation yesterday at that time. Do you

recall that?

A. That's correct.

Q. Do you have a recollection as you sit here

today about that conversation that's referenced in

the first sentence?

A. Yes, I do.

Q. And what caused you to remember now, but not

remember a few years ago at your deposition?

A. I've read Mr. Myers' testimony in

preparation for this trial. But I kind of put two

and two together, to be very honest.

There was one conversation I had with a

retailer out of Utah. I did not -- I couldn't

remember it was them. I've only dealt with them one

time, which was on this phone call. But it was a

legendary conference call. I was embarrassed to

say, but I was very loud, maybe rude or violent on

the phone, because a complaint came to my desk. And
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the reason I remember is because I was reprimanded

for the first time by HR.

Q. Why were you reprimanded?

A. Because someone from marketing down the

hall, which is very much further down the hall,

complained that I was yelling very loud and I'd said

some foul language, and they went and told HR.

Q. And why did you react like that?

A. Got a complaint. Don't appreciate it. I

wanted to send a message. I didn't know who they

were. I asked for a call. And I wanted to send a

message that at a higher up, I don't appreciate a

complaint, and you guys need to take the business

seriously. And they needed to hear it from me.

Q. And how did Mr. Myers react?

A. On the call? I don't remember too much

about that call. I've heard that he didn't say much

because I was yelling so much to him. But

apologetic, I believe, like any retailer would be.

And that there's no issues and we'll fix it and, you

know, move forward, there will be no issues coming

from us.

Q. Now, that second sentence in the first

paragraph you write, (as read:) You have confirmed

you have halted all telemarketing activities
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involving persons named on the National Do Not Call

Registry as necessary to comply with applicable

telemarketing, do not call, and other laws.

When Mr. Myers told you this did you believe

him?

A. Yes, I did. I think I scared him enough --

whatever -- there was a complaint that came. And I

addressed it in such a way that I didn't want to

hear about any complaints; okay. You guys are in

business with me and with DISH Network, up-and-up,

do it correctly, this is what I care about; okay.

So if he responded, I can't recall that

conversation, but I was -- yes. I was satisfied.

Q. Let's go to PX211, which is tab 4,

Mr. Ahmed, in your binder.

And am I correct, Mr. Ahmed, that this is an

e-mail chain between you and Mr. Myers that's dated

October 25, 2005, the day before the letter that we

just looked at?

A. That's correct.

Q. And in this e-mail you say, (as read:)

Eric, I need you to become very serious about the

business and the methods you are using to market the

types of customers you are bringing in -- bringing

to us, excuse me. Low completion rate and high

TX 102-014978
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churn does not help anyone. It's not all about huge

sales, but rather quality customers that want to be

DISH Network subscribers for a long time.

What did you mean when you say low completion

rates. What is that?

A. That one is pretty simple. It's -- can I

give an example?

Q. Yes, please.

A. If you do a hundred sales, and a hundred

customers are inquiring and want to purchase DISH,

and have gone through the process, then you might

have certain issues; right? You might have no line

of sight. You might have 4 or 5 or 8 percent that

something happens. A hundred percent are not going

to get activated in the ground.

But if you only get 60 in the ground, well, you

missed an opportunity on the 40 or 30. And why? So

I'm not interested in that. I'm trying to educate

him and saying, "Look, it's about the quality of the

customer. It's about when you sell to a customer

that they're long-term DISH customers. This is how

it's gonna help you and how you're gonna make

revenue and how you're gonna grow. It doesn't

matter if you give me a bunch of customers that are

going to disconnect. I don't want that."
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It's an education process. He's a young guy.

I'm telling him, "Look, it's about quality of the

customers and not about sales. If you give me a

hundred customers and 90 are with me for a long

time, that's great. I don't need 1,000 and maybe 50

held with me."

Q. In the last concept, when you say high

church, is that the phenomenon you're talking about?

A. Sure. Churn is disconnects. Customers

disconnecting. Correct.

It's -- you know, I don't know how much I went

into it, but it's a complete education that it's all

about quality sales. And churn is a direct

reflection of how many customers that purchase from

me, how long they stick around. And we know that's

what matters. And we have a huge breakeven, a long

breakeven, a long three years for breakeven. And

I'm just trying to educate him, that's all it is.

Q. Now, are you aware of any other complaints

about Star Satellite's telemarketing?

A. No. At that time, no. I -- obviously I've

learned there were three or four additional

complaints during, you know, preparation for this

trial; yes.

Q. Okay. Thank you.
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Now let's turn to the retailer SSN. Are you

familiar with the company called SSN?

A. Yes, I am.

Q. Actually, one other question I wanted to ask

before we turn away from Star Satellite. You refer

to high churn in the e-mail with Star Satellite.

Trudy, could you put that back up there.

In your experience can DISH make a profit on a

retailer with high churn?

A. It doesn't matter if it's a retailer, it's

us. You can't, you have -- in those days it could

have been three years breakeven. Today, as an

example, it's close to four years to breakeven on a

customer.

Look, you need to understand that when a

customer purchases DISH, or gets DISH or DirecTV,

it's not just, oh, you're happy-go-lucky. We're

investing. And nowadays, even those days, that was

the advent of HD and DVR. And customers are buying

televisions, they want the latest technology. Not

everyone just has one television at their house.

The customers we're looking for, single family

dwelling home, families, they have two or three

televisions. That means you're putting two or three

receives in their home.
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You've got programming costs. I want people to

understand that. You have programming costs that

all the programmers deal with. That's a tremendous

cost. You have installation costs, you have to roll

out a truck to install. You have future service

calls; okay. You've got operational costs from a

DISH prospective. You know, there's costs to launch

the satellite, to how to maintain it. There's

billing costs. Then you have the commissions you're

paying out.

So when you add all that up there's a

tremendous cost there. And that's what I'm trying

to educate all of them; right? It's not about just

sales and be happy that you did a bunch of sales.

That you have to be joined at the hip with me; okay.

And you've got to think long-term. You've got to

think long-term. And some of these guys took it to

a different level. You know, and yelled at them a

little bring the too much.

Q. Let's talk about SSN?

A. Yes.

Q. Was SSN an OE retailer?

A. Yes, they were.

Q. And are you aware that this Court found in

summary judgment that SSN made about 381,000 calls
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to numbers on the National Do Not Call Registry from

2010 to 2011?

A. Yes.

Q. Were you aware that that was happening

during that time period, 2010 to 2011?

A. In '10, '11; no. I have found out that was

the case, but when -- when are we talking about?

During this trial, yes, I did find that out; yes.

Q. So let's talk a little bit about your early

interactions relating to SSN.

PX80, Trudy. This is tab 5, Mr. Ahmed. Let's

go all the way to the beginning e-mail on page 3.

A. Okay.

Q. And it starts at the bottom of page 2 there.

Before we go there, let's step back a second.

Mr. Ahmed, you were, I guess, copied to this

e-mail. Right above it, right. From Amir Ahmed.

Do you see that?

A. Okay.

Q. On page two?

A. Okay.

Q. Have you seen this e-mail before?

A. Yes, I have.

Q. Your Honor, I move PX80 into evidence.

MS. HSIAO: No objection.
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THE COURT: It's not previously admitted?

It's admitted.

(Plaintiff's Exhibit PX80 admitted.)

Q. Let's go back to the bottom of page 2,

carryover to 3. Go to page 3.

Mr. Ahmed, this is a complaint about a

prerecorded call; is that right?

A. Yes. It says (as read:) Prerecorded

message on my answering machine.

Q. If you go back to page 2. Let's focus on

your e-mail. You e-mail Brian Neylon and Scott

Novak on March 8, 2002. Do you see that?

A. Yes.

Q. What do you say?

A. I'm asking Brian who is the retailer, if

this originated from a retailer. And I'm asking

Scott what are the laws, what do you want me to do

here? You know, I don't understand the laws and I'm

asking him to clarify it.

Q. And who is Scott Novak?

A. Scott Novak was in our Legal Department.

Q. Okay. So then both Mr. Novak and

Ms. Davidson respond; right? Mr. Novak first. He

says, amongst other things (as read:) Wade: Is

calling with prerecorded message a specific
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violation of the Federal Telemarketing Act.

Do you see that?

A. Yes, I do.

(Court reporter requested clarification.)

Q. I said it was Scott Novak, it's actually

Ms. Davidson who sends this e-mail.

She also says at the beginning (as read:) Our

retailer agreement does have a clause that says that

retailers must follow all laws, federal, state, and

local. So if this is a violation of state law, that

he needs to be advised of this.

Then Mr. Novak jumps in, right? You see there

where he says, Mr. Novak says, (as read:) Don't

know New York law specifically, but in general state

law frowns on prerecorded calls.

A. Yes.

Q. Okay. So based on their responses to you

does it seem like Ms. Davidson or Mr. Novak knows

for sure whether or not prerecorded calls are legal

during this time period?

A. Can I read Ms. Davidson's comment? I've

read Mr. Novak's, it seems like he's not confident

on the law. Can I just have a second?

Q. Sure.

MS. HSIAO: I object, Your Honor. He's
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asking the witness to comment on somebody else's

knowledge when he's already testified that he is not

knowledgeable about the law. It seems kind of

irrelevant.

Q. I'm asking for his impression of the e-mails

sent to him in response to a question that he asked.

THE COURT: You may ask that.

A. It seems like both of them are not confident

on exactly what the law is.

Q. Okay. Then if you turn -- and at this time,

in 2002, did you know whether or not prerecorded

calls were against the law?

A. No. I did not have solid knowledge of that.

Q. Let's go to first page and e-mails from--the

very top there Trudy--Nick Myers. Who is Nick Myers

in this time, Mr. Ahmed?

A. Nick Myers at that time would have been the

regional director for the mountain region. So that

would be our Denver office.

Q. And you see, I guess it's the fourth

paragraph down there, (as read:) While we are not

lawyers, we know of no Colorado law which prohibits

leaving solicitation voice mails. Vector claims the

same.

Do you see that?
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A. Yes.

Q. Based on Mr. Myers' response does it seem

like he knew for sure whether or not prerecorded

calls are legal at that time?

A. For certain I don't think he knows the laws.

Based on this response.

Q. And just to make sure we're all clear, in

the -- Trudy, can you back down for a second.

Dennis Frey's e-mail earlier to Brian Neylon,

you weren't on this e-mail, but he says (as read:)

Brian, this is Satellite Systems Network out of Ft.

Collins, Colorado.

Do you see that?

A. Yes.

Q. Scroll back out, Trudy.

I want to ask you about the second to last

sentence there where Mr. Myers says, (as read:)

This caused a few concerning calls, but seems to be

greatly outweighed by the results.

Mr. Ahmed, do you agree with that sentence from

Mr. Myers?

A. Generally I don't agree with that, what Nick

said. It's -- he's saying it has caused a few

concerning calls which seem to be greatly outweighed

by the results.
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No, I don't -- I don't -- generally I don't

agree with that, because -- first of all, it's a

complaint. So I think, you know, you need to go

look into what caused it. Who's the retailer? Is

there any other issues?

And then results -- I don't understand what the

results mean. Because I know everything to me is

about customers, long-standing customers. I don't

know what he means by what the results are. What

kind of customers are we getting.

But if this is prerecorded calls, whether it's

legal or illegal, and I've said this, it doesn't

make sense. That's not a marketing method that

makes sense. There is no guarantee that is going to

bring us great customers. Matter of fact, it

probably wouldn't. So to me this doesn't make sense

why he would say that.

Q. So let's go to PX187, tab 6.

A. Okay.

Q. And this is June 12, 2002, letter from

Ms. Davidson to Mr. Tehranchi.

A. Yes, I see the letter.

Q. Have you seen this document before?

A. Yes, I have.

Q. So just to set the stage a little bit. The
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previous e-mail chain we were looking at was in

March of 2002; is that right?

A. Yes, that's correct.

Q. This one is a couple months later in June?

A. Correct.

Q. And we just looked at an e-mail from

Ms. Davidson where she said that she thought it

would be good to send out a letter to SSN. Do you

remember that?

A. Can you repeat that again? I'm sorry.

Q. In one of the e-mails -- the e-mail we just

looked at, the chain, Ms. Davidson referred to

possibly needing to send a communication out to SSN?

A. That's correct. I see it.

Q. And this letter comes a couple months later?

A. That's correct. In June.

Q. And what does she say in that third

paragraph about telemarketing compliance with the

law?

A. She's saying (as read:) Please ensure that

all practices pertaining to telemarketing are within

the law.

She's basically saying, you know, you need to

follow the law, make sure you're abiding by it. And

you know, as a retailer, I believe it's his
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responsibility. She's guiding him to take a look at

it and make sure you're doing everything correctly.

Q. Let's go to PX190, tab 7. Have you seen

this document before?

A. Yes, I have.

Q. Let's go all the way to the beginning. Page

3.

This is e-mail from Charlie Ergen. It's dated

June 28, 2004. So now we're basically a couple

years later after the last letter we just saw from

Ms. Davidson in June of 2002; right?

A. Correct.

Q. And what is Ergen telling you?

A. He's saying he received a call at his home,

or at his ranch, on his answering machine. Liked

the script. And he did get the 800 number. He

called them back and they tried it sell him DirecTV.

Q. Now you responded, it's on page 2, later

that day; right?

A. Yes, I did.

Q. And what did you say back to Mr. Ergen?

A. Probably got the information. Charlie, he

wanted to know who is it, what is the churn, does a

distributor sell to them? So I probably went and

got that information from someone. Probably the
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guys running the account.

And I said it's Satellite Systems Network.

They have been a retailer since March of 2001.

Their subscriber base with the churn since

inception. And I also talk about that they are

DirecTV, is one of their largest retailers, eighth

largest retailer, doing close to 6 to 8,000

activations a month. And they use message

broadcasting with DirecTV as their primary source to

generate sales. And I talked about -- okay, I

talked about the projections and I talked to the

Sacramento team --

Q. Okay. So at this time, in 2004, do you know

whether or not SSN's message broadcasting

telemarketing was compliant with telemarketing laws?

A. -- no, I do not have any knowledge of that.

Q. So let's go through the rest of the chain.

What was -- turn to page 1. What was SSN's response

to inquiries about their script? You see the e-mail

from Mr. Oberbillig?

A. Yes.

Q. What does he tell you?

A. He's saying that he has spoken to Alex. All

telemarketing is done live. They do not -- they do

live. And if they do receive an answering machine,
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that if they -- if they do receive an answering

machine, they leave a message. That he's not

willing to provide the script.

He says 20 percent is telemarketing, however,

it's going to be less than 1 percent over the next

six months as his focus is going to be on TV,

newspaper and aggressive direct mail campaign with

about 5 million pieces a month.

Q. So DISH asked for the script from SSN, and

they refused to provide it?

A. They refused to provide it; yes.

Q. And they're also indicating here that within

six months they're going to reduce the telemarketing

all the way down to 1 percent; is that what it says?

A. Yes, less than 1 percent.

Q. And we are, just to remind everybody, in

June of 2004; right?

A. Yes.

Q. Okay. So let's go to PX656, which is tab 8.

A. Okay.

Q. Have you seen this e-mail before?

A. Yes.

Q. Like we did last time, let's go to page 2,

the beginning.

A. Okay.
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Q. Now, in this e-mail you're asking Jim

DeFranco a question; right?

A. Yes, I am.

Q. What are you asking him?

A. I'm asking him to recommend increasing his

activation payment by $25. $175 to $200. This is

September, so for about a three or four month

period.

Q. Why are you doing that?

A. Anything that came like that it would be

from the region. So here the region that's probably

running it --

(Court reporter requested clarification.)

Q. I know who is running it, it's Mike

Oberbillig and Jim Spritzer. Sorry.

And they're communicating back to me that,

"Look, he is a very large DirecTV retailer. He's

moving his business -- he will move his business

over to DISH a little bit and do a tremendous amount

of advertising for us."

And probably to be competitive--I know that

DirecTV paid more than us to their larger OE

retailers--and so I'm requesting $25 payment to see

if I can get that business. And for him to invest

in advertisement for DISH, which is what he is

TX 102-014993

JA015731



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY J. SULLIVAN, CSR, RPR

OFFICIAL COURT REPORTER

2340

saying is print advertisement and direct response

television and direct mail.

And this e-mail from you to Mr. DeFranco is

September 14th, 2004?

A. Yes.

Q. Which is a couple months after the last

e-mail we looked at?

A. Uh-huh, yes.

Q. Now, you look at page 1 -- first of all, go

back to page 2. Did Mr. DeFranco approve your

request?

A. Yes, he did.

Q. Now Trudy, can we go back to page 1, please.

And you have this e-mail that Jim Spreitzer

sends you on the next day, September 15, 2004;

right?

A. Yes.

Q. Who is Jim Spreitzer?

A. Jim would be the regional director for the

west coast region. And we had an office in

Sacramento.

Q. So what did Mr. Spritzer tell you about

SSN's marketing plan in connection with this

increased economics?

A. His response is that he's hiring people for
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DISH, so I would assume that he would have separate

groups selling DISH, because he had a huge group

selling DirecTV. And he's contacting advertising

agencies to develop commercials, would be obviously

television or direct response ads.

Q. So at this point in time is it your

impression that SSN had moved away from voice

broadcasting and prerecorded calls?

A. Yes. I mean he -- pretty simple, I didn't

think that that was a problem. He is basically

saying that, "We're gonna promote DISH in these

methods, yes." Print advertisement and television

advertisement.

Q. Let's go to PX120, which is tab 9.

A. Okay.

Q. Have you seen this e-mail chain before?

A. Yes, I have.

Q. And I know this one is scrunched together

and difficult to read, but let's go to page 6, the

beginning of the e-mail chain.

Is this relating to a complaint about

prerecorded calls?

A. Yes. It says, (as read) from Margaret

Sweeney, I just received an autodialer call at the

house.

TX 102-014995

JA015733



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY J. SULLIVAN, CSR, RPR

OFFICIAL COURT REPORTER

2342

Q. And this is dated September 23rd, 2005?

A. That's correct.

Q. So we're talking about a little more than a

year after the e-mail that we -- chain we just

talked about how they were going to be using

television commercials; right?

A. That's correct.

Q. Now let's go to the bottom of page 4. You

see the carryover to page 5, that e-mail from Mike

Mills to yourself and Mr. Oberbillig?

A. I'm just trying to look for it. I'm sorry.

Q. Sure. I know it's hard.

A. From Mike Mills. This is on page 5.

Q. Carryover from 4 to 5.

A. I see it now.

Q. The very top there of page 5, what does Mike

Mills say the results of a preliminary investigation

about who made this prerecorded call?

A. Mike is responding to me and Mike Oberbillig

and he's saying, "Yes, this is Satellite Systems."

Q. Okay. So then let's go to page 4 again.

A. Okay.

Q. Now, you end up forwarding this on. Are

you -- you indicate that -- in response you will

deal with Novak and let legal handle it?
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A. Mm-hmm, yes.

Q. You end up forwarding the e-mail chain on, a

couple -- a little bit above that you see from Amir

Ahmed to, amongst others, Scott Novak, September 26,

2005? Do you see that?

A. Yes.

Q. And so you were the one that looped in

Mr. Novak into this conversation; is that right?

A. Yes.

Q. And why would you do that?

A. I did that -- I mean this is just -- that

was my -- whether it was Retail Services or legal,

that's where I would go for any issues that came on

my desk. You know, like I said, I didn't have all

the understanding of the laws, but I thought it was

best to get it to people that had a little bit

better understanding, which would be legal and

Retail Services.

Q. Okay. And then Mr. Novak writes a long

e-mail that carries over from the bottom of page 3

to page 4. Do you see that?

A. Yes.

Q. I just want to focus on, for now, the last

paragraph there. It says (as read:) I favor

probation provided that there is unanimous
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understanding that EchoStar becomes aware of any one

additional violation, he's terminated.

Do you see that?

A. Yes.

Q. And then you respond to Mr. Novak; right?

A. Yes, I did.

Q. What do you say?

A. I said (as read:) I prefer to put them on a

30 to 60-day probation.

Basically he's recommending probation, and I'm

saying 30 to 60 days.

Q. So --

A. Agreeing with him.

Q. Agreeing with him?

A. Yes.

Q. And then does someone else from legal weigh

in? See an e-mail response from Dana Steele?

A. Yes. Dana Steele was in legal.

Q. And what does she say?

A. Dana says -- she's recommending probation

for up to a year so if there's any offense within a

year it could lead to, at our discretion,

termination.

Q. Do you respond to that recommendation from

Ms. Steele?
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A. It was a recommendation from legal, so I

agreed, I said, "Okay with me."

Q. Now, Mr. Oberbillig, remind me again, did --

what responsibility did Mr. Oberbillig have with

respect to SSN at this time?

A. The Sacramento office -- they were based out

of LA, I believe. And that fell into the Sacramento

or west coast region, so Mike was the account

manager. He was a regional sales manager at that

time, and his boss was Jim Spritzer. So it fell

under their jurisdiction, management of the account.

Q. So Mr. Oberbillig has a conversation with

SSN and what does SSN tell him?

A. SSN -- Mike is saying that apparently he's

spoken to him. He claims it's not him. And any

telemarketing he does is done by the law. And they

only call people that call into the center. And he

would personally like to talk to Scott Novak in

legal to talk about telemarketing.

Q. And does Mr. Oberbillig's investigation stop

there?

A. No.

Q. What happens?

A. Mike looks like he takes upon himself to --

himself or one of his employees, they ended up
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calling the phone number. And he says (as read:) I

had one of my people call and sign up. They signed

up to get add number for -- to be a customer. And

then he responds this is United Satellite, not SSN.

Q. Not SSN. So the basis for Mr. Novak's

recommendation about probation for SSN was premised

on erroneous information?

A. On this -- on this account; yes.

Q. Let's look at PX504, which is at tab 10.

Have you seen this e-mail before?

A. Yes.

Q. Okay. Let's go to the beginning again on

page 4.

A. Okay.

Q. Is this a complaint about a prerecorded

call?

A. It's about a telemarketing call.

Q. Okay. Let's go to page 2.

A. Okay.

Q. Leslie Fiedler is -- is she a DISH employee?

A. Yes.

Q. And she conducts an investigation?

A. Yes, she does. She calls the 800 number.

Q. And what does she find?

A. That it was -- she says, last paragraph says
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(as read:) This is Satellite Systems Network.

Q. And you react to this e-mail; right? On

pages 1 and 2. Do you see that?

A. Yes.

Q. And what do you say?

A. (As read:) This is Alex's last chance. Fix

it or he gets a letter and will lead to termination.

It's that simple.

Q. What does Mr. Oberbillig say in response?

On page 1.

A. He's saying that he wants to verify, but

last time an issue came up it was not SSN, but it

was United. And he will call both accounts. He

will call both of the accounts.

Q. And then does Mr. Oberbillig report back on

the results of his investigation?

A. Yes.

Q. What does he say?

A. Said that he verified it was SSN. So

obviously he spoke to Alex directly. And was saying

that the customer was a past customer of SSN and had

purchased DirecTV. And that they are -- started

outbound calling their past 155,000 DirecTV

customers. And they -- the customers are scrubbed

against the most recent do not call list.
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He does continue though, he says that he should

stop using message broadcasting and leaving messages

even if he has followed do not call lists. And do

not call list, even if it's a prior customers, even

if he's following the Federal Trade Telemarketing

Guidelines. And informed him he must follow DISH

Network guidelines and stop using mining

immediately. And --

Q. So at this point -- sorry. At this period

of time is SSN-- is he forthcoming to you?

A. Pardon me?

Q. Does SSN seem forthcoming to you at this

period of time?

A. Forthcoming?

Q. Yes.

A. What do you mean by that?

Q. Well, they explained --

A. Yeah, I'm -- I'm satisfied with their

response. It's saying he's verified with them that,

"You need to stop, you know. It doesn't matter if

you're following the law, just don't do it. We

don't want that business." And Alex has agreed.

You know, this -- this is end of 2005. So I'm

sorry, I just wanted to read it more because I

probably wasn't paying too much attention. But yes,
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I'm satisfied with this response.

Q. And then I think at the very end of that

e-mail from Mr. Oberbillig he indicates that Alex

agreed with what Mr. Oberbillig was stating about

stopping prerecorded messages. And he indicates,

"He understood we do not allow this." Do you see

that?

A. Correct.

Q. So this is October 27, 2005, near the end of

2005. What's happening in your career right now at

this point in time?

A. I don't -- I don't think I have informed

DISH Network at this time that I'm leaving, but I

had made up my mind. But you know, shortly

thereafter I was probably transitioning out. I know

I started transitioning out definitely in terms of

Thanksgiving in terms of some of my

responsibilities.

Q. When you started transitioning and left DISH

in 2006, where did you understand things stood with

SSN?

A. My understanding is that they solved

whatever issues they were having, and they, you

know, put it to bed. They fixed their issues.

Q. When you came back in 2009, was SSN on your
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radar?

A. No.

Q. And why not?

A. Well, I don't know if they were doing a lot

of business. I had -- when I came back -- I came

back, again, there was a complete new organization

in the OE channel. We had Brian Neylon as a VP.

When I was there it was me and the regions. We had

a director, we had account managers, we had Brian.

But when I came back my concentration was on

the telco, to get back the independent Satellite

dealer business. I think we had lost some business

to DirecTV. I was very focused at that time with --

with national accounts. You know, we had lost

Costco to DirecTV when I left. I did the Costco

deal, so I was a little, you know, offended about

that. I worked my butt off to get the Costco

account back from DirecTV.

I concentrated -- on the OE retailers, I

concentrated on the OE retailers that had high

churn. And I terminated retailers that had high

churn. Because to me, it didn't make sense why we

were doing business with them.

So they weren't on the radar. They were small,

and the group was handling them.
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Q. Since you came back in 2009 did you hear any

more complaints like the kind you heard about

prerecorded messages in 2004-2005?

A. No.

Q. Did any complaints come across your desk, do

you recall, related to SSN?

A. No.

Q. When you came back to DISH in 2009 did you

come back to the same, at least, position, as in the

same title?

A. The title was the same.

Q. But you say a lot more responsibility?

A. A lot more responsibility. I mean that's

important.

Q. Right. And what had changed about the OE

channel from when you left to when you came back in

2009?

A. There were more OE retailers. Obviously the

organization. We had a compliance group, Blake

group, Reji's group, was new to me. But there were

more OE retailers when I came back.

Q. PX658, please. Tab 11, last one in your

binder, I believe.

A. Okay.

Q. Mr. Ahmed, do you recognize this e-mail?
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A. Yes, I do.

Q. And there's a reference in there that you

and Brian Neylon cleaned up the OE channel. Do you

see that?

A. Yes.

Q. What did you mean by that?

A. Brian is on the team, you know, he's my VP,

so it's one team. And he's running it, and I'm not

sitting here trying to take the credit or anything,

because he was involved.

But basically what I'm telling Tom and Jim.

There's a lot going on in this e-mail, but basically

what I'm saying is that, you know, there was

retailers that were doing a decent amount of

activations, but that had high churn. I mean -- you

know, I'm not interested. You know, I think I might

have said, I have to read this thing, I haven't read

it for a while. 30,000 activations per month, but I

terminated a lot of these retailers that accumulated

total of about 30,000 activations a month. And I

don't believe they're aligning with us, had high

churn, and wasn't interested in their business.

Q. Now, if history is any guide plaintiffs will

show you a document here in a little bit that refers

to shady and illegal marketing practices relating to
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OE retailers. And I want -- I'm interested in your

answer to the question do you think that all of the

OE retailers were engaged or are engaged in shady

and illegal marketing practices?

A. No.

Q. Can you explain?

A. Actually that's -- that offends me. No,

because look, there's no doubt, okay, based on what

I'm seeing, there were a couple of guys that had bad

intentions. Okay. Hagan is one of them. And I

take it personally, because I'm the one who did that

deal. Okay.

Star Satellite. Don't know them, couldn't tell

you who they were, but they were a retailer, okay, I

take that personally too. No doubt they had bad

intentions.

But as a whole these are business people.

They're great marketers. They provide tremendous

amount of advertising for us. They help us as a

company. They help other retailers.

Okay. Imagine an OE retailer advertising--and

some of them will do 60 million direct mail pieces

or free standing inserts on a weekly basis--and

they're hitting towns in Illinois. And you know why

that benefits me? Because the independent satellite
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dealer who's local in that community, the customer

is seeing an ad marketing by an OE retailer. And if

the local retailer is doing their job, the customer

should buy from them. So it's impacting so many

people, it's not just about them.

But most of them are great business people. I

mean they're doing great advertisement. They're

running great businesses. Right. They employ tons

of people. You know, when they sell, the thousands

that they're selling, we're installing. It's not

DISH, it's all our partners that do installations

for them. We're rolling vans.

So I don't agree with that. Yes, there are a

couple of people that did some -- had some bad

intentions here.

Q. You're in sales; right, Mr. Ahmed?

A. Yes.

Q. And activation numbers are important to you,

right, and to your job?

A. Yeah. I'd be lying if I said no. Yes, of

course.

Q. Do you value activations over legal

compliance?

A. Goes hand in hand. It's not -- I've said

that. I mean you can go back to the history of me,
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okay. Everyone needs to know that. It is not about

activations. It's not -- that's the whole point.

It's like being labeled here it's all about

activations. It's not about activations. It's

about who the consumer is. It's the length of how

long they will be with us. Are they satisfied.

I could go out tomorrow and get 3 million

activations for Charles, but if 2.9 million

disconnect, the company doesn't exist. I know I

won't have a job, my people won't.

It's not all about activations. Yes, I'm a

sales guy, I want activations; okay. But quality

activations. And compliance is a balancing act.

You want to do it right. You want to make sure that

the retailers are doing it right. You want to make

sure the employees -- you expect the best out of

them, expect the best out of retailers. And I've

been that way from day one. And I'm just telling

you how I feel about it.

MR. EWALD: Thank you. I have no further

questions.

MS. HSIAO: Your Honor, May I proceed?

THE COURT: Yes.
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CROSS EXAMINATION

BY MS. HSIAO:

Q. Good afternoon, Mr. Ahmed. We have met

before --

A. Yes.

Q. -- I took your deposition, I'm sure you

remember. It's nice to see you. I just have some

follow-up questions based on what Mr. Ewald asked

you.

So you've been at DISH for a long time. Since

1993; right?

A. Correct.

Q. And you've been a senior vice-president

since 1993; is that right?

A. No. I became senior vice-president in the

end of January 2005.

Q. Okay. So you were not a senior

vice-president in 1993?

A. No. I was a sales manager.

Q. Well, I have to tell you. I actually looked

up on LinkedIn. And your LinkedIn page says you

have been a senior VP since September 1993. So

that's not right, is it?

A. Okay, if -- if it said there -- I apologize,

because I will tell you one thing, okay. I don't
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know, you know, probably my daughter updated that.

I've never really gone on the LinkedIn. I don't

even use it, to be very honest with you.

But SVP, 1995. Excuse me, 2005. January 2005.

Are you sure it says that? SVP. It says when I

started. I'm an SVP today on LinkedIn now, not

since 1993.

Q. Let me give you a copy. I don't know if

you --

A. No, that's fine.

Well, I tell you what, I'm looking at it. And

that's one thing that I wouldn't even know how to go

on LinkedIn and do that, to be very honest with you.

So it's there, that's fine, no problem.

Q. You'll have to tell your daughter to fix it.

A. I promise you I will, because as

embarrassing as it is for a professional, don't even

go on LinkedIn and don't care about it.

Q. But you have 450 connections, so you might

want to check it out.

A. Yeah. You know, someone should go through

my computer, because every single week I get and I

delete, delete. I don't think I have ever accepted

anyone for a while. I understand, I apologize for

that.
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Q. So let's go back to the early years. Your

early years with the order entry tool.

Now, this program that we're talking about that

started around 2003-2004, that was your baby; right?

That was your brainchild?

A. The order entry tool?

Q. For use by these retailers?

A. Yeah, I definitely started that.

Q. You nurtured that along and it was your

idea; right?

A. Yes. The OE tool was mine; yes.

Q. And you were passionate about those

retailers you were bringing in? I think you told

Mr. Ewald that.

A. I am passionate about the retailers.

Q. Today even?

A. Yes, I am.

Q. So now as I understand it, and correct me if

I'm wrong, the OE program, those retailers that were

selling nationally, they had to be on the telephone

to close the sale with their customers; right?

A. Correct.

Q. And the fastest way to make -- the fastest

way to get somebody on the telephone is to call

them, is it not?
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A. Sure, you can call the customer, but that

doesn't -- what are you getting at?

Q. Well, I'm just getting at the idea that the

OE tool and the program encourage the use of a

telephone to sell DISH; correct?

A. The OE tool was developed for retailers to

go out and market our product. Simple as that.

That's exactly what it was for. Never, never was it

intended for what I think you're saying is for them

to just make random calls at all.

Q. No. I'm not saying that. I'm saying that

the sale began and ended on the telephone with the

consumer; right?

A. Sure. Consumers calling in OE partner,

exactly, processing the order; correct.

Q. That's all I was trying to say.

A. Okay.

Q. So Dish TV Now. You talked quite a bit

about it. And your first visit to North Carolina to

see David Hagan's call center.

And I think Mr. Ewald showed you a document, a

business plan, projecting that Dish TV Now was going

to bring 19,000 to 21,000 activations a month; is

that right?

A. Correct.
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Q. Is that a lot?

A. Sure, that's a lot. But there were other

retailers doing that for DirecTV at that time.

Q. But for DISH, on your OE tool, that was a

great win, wasn't it? It was a prize?

A. Yes, that's -- that's significant

activations.

Q. Almost like a gift to you?

A. They're also -- yes, their business model

showed they can do that; correct.

Q. And you went in there and they gave you this

great presentation, I think you said. Came on a

private plane. You were dazzled by the presentation

and flash?

A. They came to Denver, yes, and presented;

correct.

Q. So you trusted them that they were selling

so many DirecTV accounts, and that they could do the

same for DISH; right?

A. Correct.

Q. And you didn't do any actual background

research into them other than the fact that they

were selling DirecTV; is that right?

A. Yes, I didn't do any background check on

them.
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