
 

 

 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

PLUMBERS LOCAL UNION NO. 
519 PENSION TRUST FUND; AND 
CITY OF STERLING HEIGHTS 
POLICE AND FIRE RETIREMENT 
SYSTEM, DERIVATIVELY ON 
BEHALF OF NOMINAL 
DEFENDANT DISH NETWORK 
CORPORATION, 

APPELLANTS, 

V. 

CHARLES W. ERGEN; JAMES 
DEFRANCO; CANTY M. ERGEN; 
STEVEN R. GOODBARN; DAVID 
K. MOSKOWITZ; TOM A. 
ORTOLF; CARL E. VOGEL; 
GEORGE R. BROKAW; JOSEPH P. 
CLAYTON; GARY S. HOWARD; 
DISH NETWORK CORPORATION, 
A NEVADA CORPORATION; AND 
SPECIAL LITIGATION 
COMMITTEE OF DISH NETWORK 
CORPORATION, 

RESPONDENTS. 
 

Supreme Court No.:  81704 
 

 
 

District Court Case No. 
A-17-763397-B 

Appeal from Eighth Judicial District Court, State of Nevada, County of Clark 
The Honorable Elizabeth Gonzalez, District Court Judge 

RESPONDENT SPECIAL LITIGATION COMMITTEE OF DISH 
NETWORK CORPORATION’S APPENDIX TO ANSWERING BRIEF 

 
J. Stephen Peek (1758) 
Robert J. Cassity (9779)  
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV 89134 
Telephone: 702.669.4600 
Fax:  702.669.4650 
speek@hollandhart.com 
bcassity@hollandhart.com 
 

 
 

 
C. Barr Flinn (pro hac vice) 
Emily V. Burton (pro hac vice) 
Lakshmi A. Muthu (pro hac vice 
forthcoming) 
YOUNG CONAWAY STARGATT & 
TAYLOR, LLP 
Rodney Square, 
1000 North King Street 
Wilmington, DE 19801 
bflinn@ycst.com 
eburton@ycst.com 
lmuthu@ycst.com 

 
Attorneys for Respondent Special Litigation Committee  

of DISH Network Corporation 
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May 26 2021 04:19 p.m.
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DATED this 26th day of May, 2021 

HOLLAND & HART LLP 

/s/ J. Stephen Peek 
J. Stephen Peek
Robert J. Cassity
9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

C. Barr Flinn
(Admitted pro hac vice)
Emily V. Burton
(Admitted pro hac vice)
Lakshmi A. Muthu
(Pro hac vice forthcoming)
YOUNG CONAWAY STARGATT &
TAYLOR, LLP
Rodney Square,
1000 North King Street
Wilmington, DE 19801

Attorneys for Special Litigation 
Committee of Nominal Defendant DISH 
Network Corporation 
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CERTIFICATE OF SERVICE 

Pursuant to Fed. R. Civ. P. 5(b), I hereby certify that on the 26th day of May, 

2021, I served a true and correct copy of the foregoing RESPONDENT SPECIAL 

LITIGATION COMMITTEE OF DISH NETWORK CORPORATION’S 

APPENDIX TO ANSWERING BRIEF by electronic transmission to the parties 

on electronic file and/or depositing same in the United States mail, first class postage 

fully prepaid to the persons and addresses listed below: 
 

Randall J. Baron, Esq. 
Benny C. Goodman III, Esq. 
Erik W. Luedeke, Esq. 
ROBBINS GELLER RUDMAN & DOWD, 
LLP 
655 West Broadway, Suite 1900 
San Diego, CA 92101 
 
Attorneys for Plaintiffs  
 
Eric D. Hone, Esq. 
Joel Z. Schwarz, Esq. 
H1 LAW GROUP 
701 North Green Valley Parkway  
Suite 200 
Henderson, NV 89074 
 
Liaison Counsel  
 
 

Mark E. Ferrario, Esq. 
Chris Miltenberger, Esq. 
GREENBERG TRAURIG LLP 
10845 Griffith Peak Drive, Ste 600 
Las Vegas, NV 89135 
Attorneys for Nominal Defendant 
DISH Network Corporation  
 
J. Randall Jones, Esq. 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Pkwy, 17th 
Floor 
Las Vegas, NV 89169 
 
Brian T. Frawley, Esq.  
SULLIVAN & CROMWELL LLP 
125 Broad Street 
New York, NY 10004 
 
Attorneys for Defendants 
 

 
  /s/ Valerie Larsen  
An Employee of Holland & Hart LLP 
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THE O’MARA LAW FIRM, P.C. 
DAVID C. O’MARA (Nevada Bar No. 8599) 
311 East Liberty Street 
Reno, NV  89501 
Telephone:  775/323-1321 
775/323-4082 (fax) 

Liaison Counsel 

ROBBINS GELLER RUDMAN 
 & DOWD LLP 
RANDALL J. BARON 
BENNY C. GOODMAN III 
ERIK W. LUEDEKE 
655 West Broadway, Suite 1900 
San Diego, CA  92101-8498 
Telephone:  619/231-1058 
619/231-7423 (fax) 

Lead Counsel for Plaintiffs 

[Additional counsel appear on signature page.] 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

PLUMBERS LOCAL UNION NO. 519 
PENSION TRUST FUND, Derivatively on 
Behalf of DISH NETWORK 
CORPORATION, 

Plaintiff, 

vs. 

CHARLES W. ERGEN, et al., 

Defendants, 

– and –

DISH NETWORK CORPORATION, a 
Nevada corporation, 

Nominal Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Lead Case No. A-17-763397-B 
(Consolidated) 
Dept. No. 11 

NOTICE OF DEPOSITION OF SPECIAL 
LITIGATION COMMITTEE MEMBER 
ANTHONY M. FREDERICO 

Case Number: A-17-763397-B

ELECTRONICALLY SERVED
7/12/2019 12:01 PM
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TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD 

PLEASE TAKE NOTICE that pursuant to Rule 30 of the Nevada Rules of Civil Procedure, 

plaintiffs will take the deposition upon oral examination of Special Litigation Committee Member 

Anthony M. Frederico.  The deposition will take place at the Executive Suites at Lakewood Ranch, 

6151 Lake Osprey Drive, Sarasota, FL 34240, on Wednesday, July 24, 2019, at 9:00 a.m., and will 

continue from day to day thereafter until completed.  The deposition will be taken before a duly 

authorized notary public or other officer authorized to administer oaths.  Plaintiffs intend to record 

the deposition stenographically, pursuant to NRCP 30(b)(2).  This deposition is intended for 

possible use in Court proceedings pursuant to NRCP 32.  You are invited to attend and participate. 

DATED:  July 12, 2019 O’MARA LAW FIRM, PC 
 

/s/ David O’Mara  
 DAVID C. O’MARA 
 

311 East Liberty Street 
Reno, NV  89501 
Telephone:  775/323-1321 
775/323-4082 (fax) 

 
Liaison Counsel 

 
ROBBINS GELLER RUDMAN  
 & DOWD LLP 
TRAVIS E. DOWNS III 
BENNY C. GOODMAN III 
ERIK W. LUEDEKE 
TIMOTHY Z. LACOMB 
655 West Broadway, Suite 1900 
San Diego, CA  92101-8498 
Telephone:  619/231-1058 
619/231-7423 (fax) 
travisd@rgrdlaw.com 
bennyg@rgrdlaw.com 
eluedeke@rgrdlaw.com 
tlacomb@rgrdlaw.com 

 
Lead Counsel for Plaintiffs 
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SUGARMAN & SUSSKIND 
HOWARD S. SUSSKIND 
100 Miracle Mile, Suite 300 
Coral Gables, FL  33134 
Telephone:  305/529-2801 
305/447-8115 (fax) 
sugarman@sugarmansusskind.com 

 
Additional Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty 

Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing 

document on all parties to this action through the Court’s electronic filing system. 

 
DATED:  July 12, 2019 /s/ Bryan Snyder 

 BRYAN SNYDER 
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THE O’MARA LAW FIRM, P.C. 
DAVID C. O’MARA (Nevada Bar No. 8599) 
311 East Liberty Street 
Reno, NV  89501 
Telephone:  775/323-1321 
775/323-4082 (fax) 

Liaison Counsel 

ROBBINS GELLER RUDMAN 
 & DOWD LLP 
RANDALL J. BARON 
BENNY C. GOODMAN III 
ERIK W. LUEDEKE 
655 West Broadway, Suite 1900 
San Diego, CA  92101-8498 
Telephone:  619/231-1058 
619/231-7423 (fax) 

Lead Counsel for Plaintiffs 

[Additional counsel appear on signature page.] 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

PLUMBERS LOCAL UNION NO. 519 
PENSION TRUST FUND, Derivatively on 
Behalf of DISH NETWORK 
CORPORATION, 

Plaintiff, 

vs. 

CHARLES W. ERGEN, et al., 

Defendants, 

– and –

DISH NETWORK CORPORATION, a 
Nevada corporation, 

Nominal Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Lead Case No. A-17-763397-B 
(Consolidated) 
Dept. No. 11 

NOTICE OF DEPOSITION OF SPECIAL 
LITIGATION COMMITTEE MEMBER 
CHARLES M. LILLIS 

Case Number: A-17-763397-B

ELECTRONICALLY SERVED
7/12/2019 12:01 PM
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TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD 

PLEASE TAKE NOTICE that pursuant to Rule 30 of the Nevada Rules of Civil Procedure, 

plaintiffs will take the deposition upon oral examination of Special Litigation Committee Member 

Charles M. Lillis.  The deposition will take place at the Courtyard by Marriott Seattle Downtown, 

612 2nd Avenue, Seattle, WA 98104, on Friday, July 19, 2019, at 9:00 a.m., and will continue 

from day to day thereafter until completed.  The deposition will be taken before a duly authorized 

notary public or other officer authorized to administer oaths.  Plaintiffs intend to record the 

deposition stenographically, pursuant to NRCP 30(b)(2).  This deposition is intended for possible 

use in Court proceedings pursuant to NRCP 32.  You are invited to attend and participate. 

DATED:  July 12, 2019 O’MARA LAW FIRM, PC 
 

/s/ David O’Mara  
 DAVID C. O’MARA 
 

311 East Liberty Street 
Reno, NV  89501 
Telephone:  775/323-1321 
775/323-4082 (fax) 

 
Liaison Counsel 

 
ROBBINS GELLER RUDMAN  
 & DOWD LLP 
TRAVIS E. DOWNS III 
BENNY C. GOODMAN III 
ERIK W. LUEDEKE 
TIMOTHY Z. LACOMB 
655 West Broadway, Suite 1900 
San Diego, CA  92101-8498 
Telephone:  619/231-1058 
619/231-7423 (fax) 
travisd@rgrdlaw.com 
bennyg@rgrdlaw.com 
eluedeke@rgrdlaw.com 
tlacomb@rgrdlaw.com 

 
Lead Counsel for Plaintiffs 
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SUGARMAN & SUSSKIND 
HOWARD S. SUSSKIND 
100 Miracle Mile, Suite 300 
Coral Gables, FL  33134 
Telephone:  305/529-2801 
305/447-8115 (fax) 
sugarman@sugarmansusskind.com 

 
Additional Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty 

Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing 

document on all parties to this action through the Court’s electronic filing system. 

 

 

DATED:  July 12, 2019 /s/ Bryan Snyder 
 BRYAN SNYDER 
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THE O’MARA LAW FIRM, P.C. 
DAVID C. O’MARA (Nevada Bar No. 8599) 
311 East Liberty Street 
Reno, NV  89501 
Telephone:  775/323-1321 
775/323-4082 (fax) 

Liaison Counsel 

ROBBINS GELLER RUDMAN 
 & DOWD LLP 
RANDALL J. BARON 
BENNY C. GOODMAN III 
ERIK W. LUEDEKE 
655 West Broadway, Suite 1900 
San Diego, CA  92101-8498 
Telephone:  619/231-1058 
619/231-7423 (fax) 

Lead Counsel for Plaintiffs 

[Additional counsel appear on signature page.] 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

PLUMBERS LOCAL UNION NO. 519 
PENSION TRUST FUND, Derivatively on 
Behalf of DISH NETWORK 
CORPORATION, 

Plaintiff, 

vs. 

CHARLES W. ERGEN, et al., 

Defendants, 

– and –

DISH NETWORK CORPORATION, a 
Nevada corporation, 

Nominal Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Lead Case No. A-17-763397-B 
(Consolidated) 
Dept. No. 11 

AMENDED NOTICE OF DEPOSITION 
OF SPECIAL LITIGATION 
COMMITTEE MEMBER GEORGE R. 
BROKAW 

Case Number: A-17-763397-B

ELECTRONICALLY SERVED
7/29/2019 11:23 AM
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TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD 

PLEASE TAKE NOTICE that pursuant to Rule 30 of the Nevada Rules of Civil Procedure, 

plaintiffs will take the deposition upon oral examination of Special Litigation Committee Member 

George R. Brokaw.  The deposition will take place at Robbins Geller Rudman & Dowd LLP, 655 

West Broadway, Suite 1900, San Diego, CA 92101, on Wednesday, July 31, 2019, at 9:00 a.m., and 

will continue from day to day thereafter until completed.  The deposition will be taken before a duly 

authorized notary public or other officer authorized to administer oaths.  Plaintiffs intend to record 

the deposition stenographically, pursuant to NRCP 30(b)(2).  This deposition is intended for possible 

use in Court proceedings pursuant to NRCP 32.  You are invited to attend and participate. 

DATED:  July 29, 2019 O’MARA LAW FIRM, PC 
 

/s/ David O’Mara  
 DAVID C. O’MARA 
 

311 East Liberty Street 
Reno, NV  89501 
Telephone:  775/323-1321 
775/323-4082 (fax) 

 
Liaison Counsel 

 
ROBBINS GELLER RUDMAN  
 & DOWD LLP 
TRAVIS E. DOWNS III 
BENNY C. GOODMAN III 
ERIK W. LUEDEKE 
TIMOTHY Z. LACOMB 
655 West Broadway, Suite 1900 
San Diego, CA  92101-8498 
Telephone:  619/231-1058 
619/231-7423 (fax) 
travisd@rgrdlaw.com 
bennyg@rgrdlaw.com 
eluedeke@rgrdlaw.com 
tlacomb@rgrdlaw.com 

 
Lead Counsel for Plaintiffs 
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SUGARMAN & SUSSKIND 
HOWARD S. SUSSKIND 
100 Miracle Mile, Suite 300 
Coral Gables, FL  33134 
Telephone:  305/529-2801 
305/447-8115 (fax) 
sugarman@sugarmansusskind.com 

 
Additional Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty 

Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing 

document on all parties to this action through the Court’s electronic filing system. 

 

DATED:  July 29, 2019 /s/ Valerie Weis 
 VALERIE WEIS 

RA012
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J. Stephen Peek, Esq. (1758)
Robert J. Cassity, Esq. (9779)
HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600
Fax: (702) 669-4650
speek@hollandhart.com
bcassity@hollandhart.com

C. Barr Flinn (Admitted pro hac vice)
Emily V. Burton (Admitted pro hac vice)
YOUNG CONAWAY STARGATT & TAYLOR, LLP
Rodney Square, 1000 North King Street
Wilmington, DE 19801
Tel: (302) 571-6600
Fax: (302) 571-1253

Attorneys for Special Litigation Committee of 
Nominal Defendant DISH Network 
Corporation  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PLUMBERS LOCAL UNION NO. 519 
PENSION TRUST FUND and CITY OF 
STERLING HEIGHTS POLICE AND FIRE 
RETIREMENT SYSTEM, derivatively on 
behalf of nominal defendant DISH 
NETWORK CORPORATION, 

Plaintiffs,  
v. 

CHARLES W. ERGEN; JAMES 
DEFRANCO; CANTEY M. ERGEN; 
STEVEN R. GOODBARN; DAVID 
MOSKOWITZ; TOM A. ORTOLF; CARL E. 
VOGEL; GEORGE R. BROKAW; JOSEPH 
P. CLAYTON; and GARY S. HOWARD,

Defendants, 

CASE NO.:  A-17-763397-B 
DEPT. NO.:  XI 

THE SLC’S AND PLAINTIFFS’ JOINT 
STATUS REPORT REGARDING 

AUGUST 12, 2019 STATUS 
CONFERENCE 

DISH NETWORK CORPORATION, a 
Nevada corporation, 

Nominal Defendant 

Case Number: A-17-763397-B

Electronically Filed
8/9/2019 1:19 PM
Steven D. Grierson
CLERK OF THE COURT
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The Special Litigation Committee (the “SLC”) of DISH Network Corporation (“DISH”) 

and Plaintiffs, by and through their counsel of record, submit the following status report regarding 

this matter in advance of the August 12, 2019 status conference. 

A. The SLC’s Motion to Defer 

On December 19, 2018, the SLC filed a Motion for Summary Judgment Deferring to the 

SLC’s Determination that the Claims Should Be Dismissed (the “Motion to Defer”), by which 

the SLC requested that the claims in the Plaintiffs’ Verified Consolidated Shareholder Derivative 

Complaint for Breach of Fiduciary Duties of Loyalty and Good Faith, Gross Mismanagement, 

Abuse of Control, Corporate Waste and Unjust Enrichment (“Complaint”) be dismissed with 

prejudice based upon the SLC’s determination, detailed in the SLC’s Report dated November 27, 

2018, that pursuit of the claims asserted in the Complaint would not be in DISH’s best interest.  

On January 14, 2019, Plaintiffs filed a Motion Pursuant to NRCP 56(f) to Conduct Discovery 

Necessary to Respond to the SLC’s Motion to Defer.  On January 23, 2019, the Court entered an 

Order granting the Stipulation reached between Plaintiffs and the SLC resolving the Rule 56(f) 

Motion and the discovery sought by Plaintiffs (the “January Stipulation”).  On February 21, 2019, 

the Court entered an Order granting the parties’ Stipulation approving, among other things, a 

briefing and hearing schedule for the SLC’s Motion to Defer (the “February Stipulation”).  

B. Discovery Regarding the SLC’s Independence and Good Faith, 

Thoroughness is Complete 

The SLC produced documents responsive to the categories of documents as required by 

the January Stipulation, together with accompanying privilege and redaction logs.  The parties 

held meet and confer conferences regarding certain entries on the SLC’s privilege and redaction 

logs and the parties were able to reach a resolution of those meet-and-confer issues.  Counsel for 

the SLC and the Plaintiffs worked together in good faith regarding deposition scheduling and 

Plaintiffs have now taken the depositions of SLC members Charles Lillis (July 19), Anthony 

Federico (July 24), and George Brokaw (July 31).  Thus, discovery by the Plaintiffs into the SLC’s 

independence and the good faith, thoroughness of the SLC’s investigation has concluded. 
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C. Motion to Defer Briefing and Evidentiary Hearing 

Although Plaintiffs have recently filed a motion to stay these proceedings pending the 

resolution of a forthcoming petition for writ of certiorari to the United States Supreme Court of 

one of the two underlying do-not-call litigation matters against DISH (Krakauer v. Dish Network, 

L.L.C.), the currently stipulated schedule requires Plaintiffs to file their Opposition to the SLC’s 

Motion to Defer on or before August 31, 2019; and for the SLC to file its Reply in support of its 

Motion to Defer on or before October 14, 2019.  The hearing on the SLC’s Motion to Defer is 

currently scheduled for November 4, 2019 at 9:00 a.m.  Regardless of the Court’s decision on 

Plaintiffs’ motion to stay, which will be before the Court on Monday, the Parties agree that we 

would like to  discuss with the Court, during the August 12, 2019 status conference, rescheduling 

the November 4, 2019 hearing to a date on which the Court will have time to conduct an 

evidentiary hearing that includes live testimony from the members of the SLC in accordance with 

In re DISH Network Derivative Litigation, 133 Nev. Adv. Op. 61 (September 14, 2017). 

 
DATED this 9th day of August 2019. 
 
 
HOLLAND & HART LLP 
 
_/s/ Robert J. Cassity_______________ 
J. Stephen Peek, Esq. (#1758) 
Robert J. Cassity, Esq. (#9779) 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
 
C. Barr Flinn (pro hac vice) 
Emily V. Burton (pro hac vice) 
YOUNG CONAWAY STARGATT & 
TAYLOR, LLP 
Rodney Square, 1000 North King Street 
Wilmington, DE 19801 
 
Attorneys for the Special Litigation 
Committee of Nominal Defendant DISH 
Network Corporation 

 

DATED this 9th day of August 2019. 
 
THE O’MARA LAW FIRM, P.C. 
 
 
__/s/ David O’Mara, Esq. ________ 
David C. O’Mara, Esq. (#8599) 
311 East Liberty Street 
Reno, NV 89501 
 
Randall J. Baron (pro hac vice) 
Benny C. Goodman III (pro hac vice) 
Erik W. Luedeke (pro hac vice) 
ROBBINS GELLER RUDMAN  
& DOWD LLP 
655 West Broadway, Suite 1900 
San Diego, CA 92101 
 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 9th day of August 2019, a true and correct copy of the 

foregoing THE SLC’S AND PLAINTIFFS’ JOINT STATUS REPORT REGARDING 

AUGUST 12, 2019 STATUS CONFERENCE was served by the following method(s): 

 
  Electronic:  by submitting electronically for filing and/or service with the Eighth 
Judicial District Court’s e-filing system and served on counsel electronically in accordance 
with the E-service list to the following email addresses: 
 
David C. O’Mara, Esq.  
THE O’MARA LAW FIRM, PC. 
311 East Liberty Street 
Reno, NV 89501 
 
Travis E. Downs, III, Esq. 
Benny C. Goodman III, Esq. 
Erik W. Luedeke, Esq. 
Timothy Z. Lacomb, Esq. 
ROBBINS GELLER RUDMAN & DOWD, LLP 
655 West Broadway, Suite 1900 
San Diego, CA 92101-8498 
 
Howard S. Susskind, Esq. 
SUGARMAN & SUSSKIND 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33134 
 
Attorneys for Plaintiff Plumbers Local Union 
No. 519 Pension Trust Fund 
 
 

Mark E. Ferrario, Esq. 
Chris Miltenberger, Esq. 
GREENBERG TRAURIG LLP 
10845 Griffith Peak Drive, Ste 600 
Las Vegas, NV 89135 
Attorneys for Nominal Defendants DISH 
Network Corporation  
 
J. Randall Jones, Esq. 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Pkwy, 17th Floor 
Las Vegas, NV 89169 
 
Brian T. Frawley, Esq.  
Maya Krugman, Esq.  
SULLIVAN & CROMWELL LLP 
125 Broad Street 
New York, NY 10004 
 
Attorneys for Defendants 
 

  

      By: __/s/ Valerie Larsen_________________ 
             An Employee of Holland & Hart, LLP 
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From: David O'Mara, Esq. <david@omaralaw.net>
Sent: Thursday, July 2, 2020 8:10 PM
To: Romea, Dulce; 'nhorstman@rgrdlaw.com'; Chricy E. Harris, J.D.; 

DC11InBox@ClarkCountyCourts.us; Kutinac, Daniel
Cc: eluedeke@rgrdlaw.com; randyb@rgrdlaw.com; bennyg@rgrdlaw.com; 

speek@hollandhart.com; scmorrill@hollandhart.com; vllarsen@hollandhart.com; Flinn, 
Barr; r.jones@kempjones.com; Burton, Emily; i.mcginn@kempjones.com; 
ferrariom@gtlaw.com; rosehilla@gtlaw.com

Subject: RE: Plumbers Local Union No. 519 Pension Trust Fund v. Ergen, No. A-17-763397-B - 
Plaintiffs' Exhibits

Attachments: PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW v.1.docx

Attached is Plaintiff’s proposed Findings of Facts and Conclusions of Law.  

Can we get a copy of the SLC’s Exhibit List.  I believe they submitted their exhibits, but I don’t have the SLC’s form Romea 
sent us earlier this week. 

Thank you.  Happy 4th of July. 

David 

From: Romea, Dulce <RomeaD@clarkcountycourts.us>  
Sent: Thursday, July 2, 2020 4:50 PM 
To: 'nhorstman@rgrdlaw.com' <nhorstman@rgrdlaw.com> 
Cc: eluedeke@rgrdlaw.com; randyb@rgrdlaw.com; bennyg@rgrdlaw.com; David O'Mara, Esq. <david@omaralaw.net>; 
speek@hollandhart.com; scmorrill@hollandhart.com; vllarsen@hollandhart.com; bflinn@ycst.com; 
r.jones@kempjones.com; eburton@ycst.com; i.mcginn@kempjones.com; ferrariom@gtlaw.com; rosehilla@gtlaw.com
Subject: RE: Plumbers Local Union No. 519 Pension Trust Fund v. Ergen, No. A‐17‐763397‐B ‐ Plaintiffs' Exhibits

Received. Thank you! 

Dulce Marie V. Romea 
Courtroom Clerk  
to the Hon. Elizabeth Gonzalez 
Department XI 
Eighth Judicial District Court 
State of Nevada 
RomeaD@clarkcountycourts.us 
(702) 671-0694

From: nhorstman@rgrdlaw.com [mailto:nhorstman@rgrdlaw.com]  
Sent: Thursday, July 2, 2020 4:21 PM 
To: Romea, Dulce 
Cc: eluedeke@rgrdlaw.com; randyb@rgrdlaw.com; bennyg@rgrdlaw.com; david@omaralaw.net; 
speek@hollandhart.com; scmorrill@hollandhart.com; vllarsen@hollandhart.com; bflinn@ycst.com; 
r.jones@kempjones.com; eburton@ycst.com; i.mcginn@kempjones.com; ferrariom@gtlaw.com; rosehilla@gtlaw.com
Subject: Plumbers Local Union No. 519 Pension Trust Fund v. Ergen, No. A-17-763397-B - Plaintiffs' Exhibits

RA017



RA018



RA019



 

4840-4986-1825.v1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

THE O’MARA LAW FIRM, P.C. 
DAVID C. O’MARA (Nevada Bar No. 8599) 
311 East Liberty Street 
Reno, NV  89501 
Telephone:  775/323-1321 
775/323-4082 (fax) 

Liaison Counsel 

ROBBINS GELLER RUDMAN  
 & DOWD LLP 
RANDALL J. BARON 
BENNY C. GOODMAN III 
ERIK W. LUEDEKE 
655 West Broadway, Suite 1900 
San Diego, CA  92101-8498 
Telephone:  619/231-1058 
619/231-7423 (fax) 

Lead Counsel for Plaintiffs 

[Additional counsel appear on signature page.] 
 

IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CLARK 

PLUMBERS LOCAL UNION NO. 519 
PENSION TRUST FUND, Derivatively on 
Behalf of DISH NETWORK 
CORPORATION, 

Plaintiff, 

vs. 

CHARLES W. ERGEN, et al., 

Defendants, 

– and – 

DISH NETWORK CORPORATION, a 
Nevada corporation, 

Nominal Defendant. 
 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Lead Case No. A-17-763397-B 
(Consolidated) 
Dept. No. 11 

[PROPOSED] FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

Date of Hearing:  July 6-7, 2020 
Time of Hearing: 10:00 a.m. 
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On July 6-7, 2020, the parties appeared for a hearing on the Motion for Summary Judgment 

Deferring to the Special Litigation Committee’s Determination that the Claims Should be 

Dismissed (“Motion for Summary Judgment” or “MSJ”).  Plaintiffs Plumbers Local Union No. 

519 Pension Trust Fund and City of Sterling Heights Police and Fire Retirement System appeared 

by and through their counsel of record, Randall J. Baron, Benny C. Goodman III, and Erik W. 

Luedeke of Robbins Geller Rudman & Dowd LLP, and David C. O’Mara of The O’Mara Law 

Firm, P.C.  Defendants appeared by and through their counsel of record, J. Stephen Peek and 

Robert J. Cassity of Holland & Hart LLP, and C. Barr Flinn and Emily V. Burton of Young 

Conaway Stargatt & Taylor, LLP.  The Court, having considered the briefing and evidence filed 

by the parties, the relevant legal authorities, and the oral arguments of counsel, makes the following 

findings of facts and conclusions of law in DENYING the Special Litigation Committee’s (“SLC”) 

Motion for Summary Judgment. 

Any Finding of Fact more appropriately designated as a Conclusion of Law shall be so 

deemed and any Conclusion of Law more appropriately designated as a Finding of Fact similarly 

shall be so deemed. 

I. FINDINGS OF FACT 

A. Dish Entered into an Assurance of Voluntary Compliance with 46 
State Attorneys General 

1. On July 16, 2009, Dish Network Corporation (“Dish”) entered into an Assurance 

of Voluntary Compliance (the “2009 AVC”) with 46 state Attorneys General.  See Ex. 2, 2009 

AVC at 3-4, 8.1 

2. The 2009 AVC provides that, among other things: 

3.1 DISH Network’s duties, responsibilities, burdens and obligations 
undertaken in connection with this Assurance shall apply to DISH Network and all 
of its subsidiaries, parents, affiliates, predecessors, successors and assigns of all of 
the foregoing, and the officers, directors, employees, shareholders, agents, servants, 
and assigns.  DISH Network shall provide a copy of this Assurance to its 
subsidiaries, parents, affiliates, predecessors, successors and assigns of all of the 
foregoing to whom this Assurance applies, and the officers, directors, employees, 

                                                 
1 All “Ex.__” references refer to the Exhibits submitted to the Court in advance of the hearing. 
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shareholders, agents, servants, and assigns who have managerial-level 
responsibilities for performing the obligations outlined in this Assurance. 

* * * 

4.  TERMS OF ASSURANCE 

Upon execution of this Assurance, DISH Network shall be bound from 
directly or indirectly engaging in the practices set forth herein and shall be required 
to directly or indirectly satisfy the affirmative requirements set forth herein. 

* * * 

Third-Party Retailers 

4.56 DISH Network shall require its Third-Party Retailers to offer, lease, 
Advertise, install, and/or sell DISH Network Goods and/or DISH Network 
Services, and to make representations to Consumers in connection therewith, in a 
manner consistent with the terms of this Assurance. 

* * * 

Telemarketing and Do Not Call 

4.67 DISH Network shall comply with all federal, state and local laws 
regarding Telemarketing, including, but not limited to, those which prohibit calling 
Consumers who are on any federal, state, or local do-not-call lists unless otherwise 
exempted by such laws. 

* * * 

4.74 DISH Network shall affirmatively investigate Complaints regarding 
alleged violations of federal, state and local laws regarding Telemarketing, 
including, but not limited to, those which prohibit calling Consumers who are on 
any federal, state, or local do-not-call lists, unless otherwise exempted by such 
laws, and shall take appropriate action as soon as reasonably practicable against 
any Authorized Telemarketers and Covered Marketers it has determined to be in 
violation of the requirements of this Assurance. 

* * * 

4.77 DISH Network shall require any Covered Marketer that Telemarkets 
any DISH Network Goods and/or DISH Network Services to establish written 
policies and procedures to comply with all federal, state and local laws regarding 
Telemarketing, including, but not limited to, those which prohibit calling 
Consumers who are on any federal, state and local do-not-call list. 

4.78 DISH Network shall monitor, directly or through a third-party 
monitoring service approved by DISH Network, its Covered Marketers to 
determine whether they are Telemarketing Consumers and, if so, to determine 
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whether the Covered Marketer is complying with all applicable federal, state, and 
local do-not-call laws.  Upon request from an Attorney General, DISH Network 
shall provide the requesting Attorney General with a copy of such written policies 
and procedures.  DISH Network states that it has had persons pose as potential 
subscribers in order to engage in “sting”-type operations to determine if certain 
Covered Marketers are complying with its do not call policies.  Among other things, 
DISH Network will continue engaging in such practices as part of the monitoring 
process described above. 

4.79 DISH Network shall appropriately and reasonably discipline a Covered 
Marketer if DISH Network reasonably determines that, in connection with 
Telemarketing DISH Network Goods and/or DISH Network Services, the Covered 
Marketer has: (a) failed to fulfill contract requirements with respect to compliance 
with federal, state, or local telemarketing laws; (b) violated federal, state, or local 
telemarketing laws; and/or (c) failed to comply with the terms of this Assurance as 
they relate to this Telemarketing and Do Not Call section. 

Ex. 2, 2009 AVC at 8, 20, 22-24. 

3. In 2009, Defendants James DeFranco, Charles W. Ergen, Cantey M. “Candy” 

Ergen, Joseph P. Clayton, David K. Moskowitz, Tom A. Ortolf and Carl E. Vogel (“Managing 

Director Defendants”) were briefed on the terms of the 2009 AVC.  See Ex. 10, Lillis Tr. at 133:2-

138:7; Ex. 12, Ex. 15, Brokaw Tr. at 69:24-70:16; Ex. 6, SLC Report at 212-13 (“Most Director 

Defendants learned about the 2009 AVC around the time that DISH entered into it from various 

sources. . . .  In their capacities as officers, Ergen and DeFranco formally received a copy of the 

2009 AVC because in those roles they had ‘managerial-level responsibilities for performing the 

obligations outlined in this Assurance’ and were officers ‘necessary to ensure DISH Network’s 

compliance with the terms of this Assurance.’”). 

B. Dish Continued to Violate the TCPA and DNC Laws Following the 
2009 AVC, Resulting in $65.1 Million Treble Damages Order 

4. On April 18, 2014, Thomas Krakauer brought a consumer class action lawsuit 

against Dish for violations of the Telephone Consumer Protection Act (“TCPA”) and Do-Not-Call 

(“DNC”) laws.  Ex. 1, Krakauer v. DISH Network L.L.C., No. 1:14-CV-333, 2017 U.S. Dist. 

LEXIS 77163, at *3-*4 (M.D.N.C. May 22, 2017) (“Krakauer”). 
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5. On January 19, 2017, the jury in Krakauer found Dish liable for violations of the 

TCPA resulting from, among other violations, over 50,000 calls made between May 2010 and 

August 2011 in violation of the DNC Laws by Dish’s third-party retailer Satellite Systems 

Network (“SSN”), and awarded the plaintiff class $400 per violation.  Ex. 23, Jury Verdict Sheet 

at 2. 

6. On May 22, 2017, the Krakauer Court found that “Dish Network willfully and 

knowingly violated the TCPA,” and ordered Dish to pay $65.1 million in trebled damages.  Ex. 1, 

Krakauer, 2017 U.S. Dist. LEXIS 77163 at *37. 

7. In its trebled damages order, the Krakauer Court made several findings of fact and 

law, including, but not limited to, the following: 

While Dish promised forty-six state attorneys general in 2009 that it would enforce 
TCPA compliance by its marketers, Dish did nothing to monitor, much less enforce, 
SSN’s compliance with telemarketing laws.  When it learned of SSN’s 
noncompliance, Dish repeatedly looked the other way. 

* * * 

On paper, Dish was committed to monitoring its marketers’ compliance 
with telemarketing laws and investigating complaints of violations.  In reality, 
however, Dish repeatedly looked the other way when SSN violated the 
telemarketing laws and when SSN disregarded contractual duties related to 
compliance. 

* * * 

Beyond sharing the terms of the Compliance Agreement with its marketers, 
Trial Tr. Jan. 11, Doc. 302 at 73:25-74:10 (Ahmed testimony), the record is silent 
about any efforts Dish undertook to comply with the promises and assurances it 
made.  According to Dish’s co-founder, the Compliance Agreement changed 
nothing: “This is how we operated even prior to the agreement as it related to 
telemarketing.”  Trial Tr. Jan. 13, Doc. 304 at 168:17-169:6 (DeFranco testimony).  
That, however, is patently inaccurate, as Dish’s compliance department never 
investigated whether a marketer had violated telemarketing laws.  See discussion 
infra pp. 17-19. 

* * * 
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Despite these complaints, lawsuits, and violations of federal and state law, 
Dish never disciplined SSN at any point between 2006 and 2011.  See Trial Tr. Jan. 
12, Doc. 303 at 20:11-21:12, 22:4-:21 (Musso testimony). 

* * * 

When it came to OE Retailers, the division of Dish that responded to 
customer complaints was a compliance department in name only.  It operated on 
“relationships of trust” with marketers.  Trial Tr. Jan. 12, Doc. 303 at 145:10-:12 
(Musso testimony).  It never investigated the legitimacy of customer complaints 
alleging that SSN violated the TCPA; in the words of the compliance manager in 
charge of the department, that task was simply “not my job.”  Id. at 41:12-42:7. 

* * * 

Several Dish employees, including the compliance manager, testified that it 
was not feasible for Dish to monitor compliance of its marketers.  Trial Tr. Jan. 12, 
Doc. 303 at 41:12-42:7 (Musso testimony); Trial Tr. Jan. 13, Doc. 304 at 174:24-
175:7 (DeFranco testimony); see Trial Tr. Jan. 11, Doc. 302 at 228:20-229:14 
(Ahmed testimony).  This testimony is not credible.  First, in the Compliance 
Agreement, Dish had agreed to monitor and enforce compliance.  PX 55 at ¶¶4.78-
4.79.  Second, in 2009, PossibleNow offered to audit Dish’s marketers for TCPA 
compliance for a fee of $1,000 to $4,500 per marketer. PX 70.  Dish did not buy 
any of these options for any marketer or force any marketer to buy it themselves.  
Trial Tr. Jan. 12, Doc. 303 at 85:19-:22 (Musso testimony).  Nor did Dish take any 
other steps to comply with the provision of the Compliance Agreement that it would 
“monitor, directly or through a third-party monitoring service . . . its Covered 
Marketers . . . to determine whether the Covered Marketer is complying with all 
applicable federal, state, and local do-not-call laws.”  PX 55 at ¶4.78. 

* * * 

Dish knew that SSN had committed many TCPA violations over the years.  It had 
received many complaints and knew of at least three lawsuits, one of which resulted 
in a money judgment and two of which resulted in injunctions.  Supra pp. 11-12.  
It knew SSN’s uncorroborated and conclusory explanations – that violations were 
inadvertent or the product of rogue employees – were not credible.  See PX 194.  It 
knew SSN was not scrubbing all its lists or keeping call records.  Supra pp. 12-14, 
16-17.  It ignored SSN’s misconduct and, despite promises to forty-six state 
attorneys general, it made no effort to monitor SSN’s compliance with 
telemarketing laws.  See supra pp. 14-16, 17-19.  Dish had the power to control 
SSN’s telemarketing; it simply did not care whether SSN complied with the law or 
not.  Cf. United States v. Blankenship, 846 F.3d 663, 673 (4th Cir. 2017) (holding 
that “not caring about adherence to legal requirements amounts to criminal 
willfulness” (internal quotation marks omitted)).  Dish knew or should have known 
that its agent, SSN, was violating the TCPA, and Dish’s conduct thus willfully and 
knowingly violated the TCPA. 

* * * 
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Dish contends its conduct was not willful or knowing for several reasons, 
none of which are persuasive.  Dish first contends that its actions were not willful 
because it instructed SSN to comply with the law and, specifically, to scrub its lists 
with PossibleNow.  See, e.g., DX 1 at 7; DX 2; DX 3 at 47; DX 5.  While there was 
evidence of this, the evidence also revealed that these were empty words.  For 
instance, when SSN told Dish’s compliance department that it was, in fact, not 
using PossibleNow to scrub customer lists in 2009, and again in 2010, Dish did 
nothing. Supra pp. 13-14, 16-17.  In context, Dish only paid lip service to 
compliance. 

* * * 

Dish was aware that SSN disregarded other instructions from Dish about 
telemarketing compliance, as discussed supra pp. 12-13, but Dish took no 
disciplinary action against SSN, did not monitor SSN’s compliance, and allowed 
SSN to keep selling Dish products by telemarketing.  See Trial Tr. Jan. 12, Doc. 
303 at 20:11- 21:12, 22:4-:21, 78:4-79:1, 82:24-83:6 (Musso testimony). . . .  The 
evidence shows that Dish cared about stopping complaints, not about achieving 
TCPA compliance. 

Dish contends that the complaints received about SSN were few in number 
and insufficient to put it on notice that there were widespread violations, and that 
everyone involved at Dish believed that SSN was complying with telemarketing 
laws. Doc. 312 at 13-19.  First, the testimony that Dish thought SSN was in 
compliance is not credible and is controverted by Dish’s own documents.  See 
generally PX 15.  Second, even if some Dish employees did think this, that belief 
was only possible because Dish ignored the facts and failed to investigate and 
monitor SSN’s compliance. . . .  Given the tens of thousands of violative calls SSN 
made in a span of just over a year, even a cursory investigation or monitoring effort 
by Dish would have uncovered the violations.  Under these circumstances, what 
Dish calls a mistaken belief is actually willful ignorance. 

* * * 

Dish easily could have discovered the full extent of the violations with a minimal 
monitoring effort, which it had promised forty-six state Attorneys General it would 
undertake. Dish’s conduct was willful. 

* * * 

The evidence shows that Dish’s TCPA compliance policy was decidedly two-faced. 
Its contract allowed it to monitor TCPA compliance, supra pp. 8-9, and it told forty-
six state attorneys general that it would monitor and enforce marketer compliance, 
supra pp. 14-16, but in reality it never did anything more than attempt to find out 
what marketer had made a complained-about call.  Supra pp. 17-19.  It never 
investigated whether a marketer actually violated the TCPA and it never followed 
up to see if marketers complied with general directions concerning TCPA 
compliance and or with specific do-not-call instructions about individual persons.  
Supra pp. 12-13, 17-19.  Dish characterized people who pursued TCPA lawsuits 
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not as canaries in the coal mine, but as “harvester” plaintiffs who were 
illegitimately seeking money from the company.  See supra p. 19.  The Compliance 
Agreement did not cause Dish to take the TCPA seriously, so significant damages 
are appropriate to emphasize the seriousness of such statutory violations and to 
deter Dish in the future. 

In the years leading up to the class period, Dish disregarded multiple 
warnings that SSN was calling people on the Registry.  See supra pp. 10-14, 16-17.  
As a result, SSN made over 50,000 calls on Dish’s behalf to people on the Do Not 
Call Registry.  Trial Tr. Jan. 12, Doc. 303 at 188:14-:18 (Verkhovskaya testimony).  
This case does not involve an inadvertent or occasional violation. It involves a 
sustained and ingrained practice of violating the law. 

Dish did not take seriously the promises it made to forty-six state attorneys 
general, repeatedly overlooked TCPA violations by SSN, and allowed SSN to make 
many thousands of calls on its behalf that violated the TCPA.  Trebled damages are 
therefore appropriate. 

* * * 

The Court finds that Dish Network willfully and knowingly violated the 
TCPA and that treble damages are appropriate to deter Dish and to give suitable 
weight to the seriousness and scope of the violations Dish committed. 

Ex. 1, Krakauer, 2017 U.S. Dist. LEXIS 77163 at *2, *7, *19-*24, *28-*29, *31-*32, *34-*37 

(emphasis in original). 

8. On May 30, 2019, the United States Court of Appeals for the Fourth Circuit 

unanimously affirmed the trial verdict and judgment in Krakauer, finding that the Krakauer 

judgment rested on “solid evidence.”  Ex. 7, Krakauer v. Dish Network, L.L.C., 925 F.3d 643 (4th 

Cir. 2019) (“Krakauer II”).  The Fourth Circuit held, in pertinent part: 

The district court also noted the half-hearted way in which Dish responded 
to consumer complaints, finding that the “evidence shows that Dish cared about 
stopping complaints, not about achieving TCPA compliance.” . . . The court then 
assessed Dish’s arguments to the contrary, finding that its refrain that it knew 
nothing of SSN’s widespread violations was simply not credible: “Given the tens 
of thousands of violative calls SSN made in a span of just over a year, even a 
cursory investigation or monitoring effort by Dish would have uncovered the 
violations.  Under these circumstances, what Dish calls a mistaken belief is actually 
willful ignorance.” 

* * * 
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The evidence also showed that Dish failed to respond to these concerns in any 
serious way and was profiting handsomely from SSN’s sales tactics.  It may be that 
Dish believes that its warnings and admonitions should have been given greater 
weight by the jury.  Because the jury resolved this question and had extensive 
evidentiary support for its conclusion, it does not matter whether Dish now believes 
its argument to be convincing.  Dish had its chance to persuade the jury, and it lost. 

* * * 

Dish seems to think that so long as it includes certain language in a contract or 
issues the occasional perfunctory warning to a retailer the court will not look past 
the formalities and examine the actual control exercised by Dish.  Moreover, Dish 
failed to recognize that repeated expressions of ignorance as to a widespread 
problem can evince more than simply negligence; they can also be a sign that the 
violations are known, tolerated, and even encouraged.  Trebling is never to be done 
lightly.  Given the consequences for a company, a trebled award must rest on solid 
evidence.  Here [it] was. 

Ex. 7, Krakauer II, 925 F.3d at 661-63. 

9. On October 15, 2019, Dish filed a Petition for a Writ of Certiorari of the Krakauer 

opinion with the U.S. Supreme Court, seeking review of a single issue: “The question presented is 

whether a call placed in violation of the Telephone Consumer Protection Act, without any 

allegation or showing of injury – or even that Plaintiffs heard the phone ring – suffices to establish 

concrete injury for purposes of Article III.”  Ex. 8, Petition for a Writ of Certiorari at i.  Dish’s 

Petition for a Writ of Certiorari did not seek review of the District Court and Fourth Circuit’s 

findings that Dish’s conduct was willful.  On December 16, 2019, the U.S. Supreme Court denied 

Dish’s Petition for a Writ of Certiorari. Ex. 9, correspondence regarding denial of petition for writ 

of certiorari. 

C. United States v. Dish Network, LLC 

10. While Dish settled with 46 state attorneys general through the 2009 AVC, the other 

four state Attorneys General and the federal government, through the Federal Trade Commission 

(“FTC”), continued pursuit of claims that Dish was regularly violating the TCPA.  This action was 

litigated in the U.S. District Court for the Central District of Illinois.  The Illinois District Court 

concluded that Dish caused its telemarketers – including SSN – to violate DNC laws through 
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“years and years of careless and reckless conduct” and therefore ordered penalties against Dish 

totaling $280 million.  See the SLC’s Pre-Evidentiary Hearing Disclosures Pursuant to NRCP 

16.1(a)(3) at TX 105-000449; United States v. Dish Network, LLC, 256 F. Supp. 3d 810, 983 (C.D. 

Ill. 2017). 

D. SLC Formation and Composition 

11. On October 19, 2017, Plumbers Local Union No. 519 Pension Trust Fund filed this 

shareholder derivative action.  On January 12, 2018, Plaintiffs filed their operative consolidated 

complaint, alleging, among other things, that Dish’s directors breached their legal obligations to 

conduct Dish’s business in accordance with the TCPA after promising to do so under the terms of 

the 2009 AVC. 

12. “On April 11, 2018, DISH’s Board formed the SLC, pursuant to NRS 78.125, by 

unanimous written consent, to investigate the issues raised in this action.”  Ex. 6 at 24. 

13. The members of the SLC are Defendants Charles Lillis and George Brokaw, and 

non-defendant Anthony Federico.  Ex. 6 at 24. 

E. The SLC Investigation and Conclusion 

14. The SLC claims it investigated whether “the Named Defendants breached their 

fiduciary duties by knowingly causing DISH to violate the DNC Laws and thus incur the 

judgments in the Underlying DNC Actions.”  MSJ at 13. 

15. On November 27, 2018, the SLC filed a 353 page Report with the Court.  Ex. 6, 

SLC Report. 

16. The SLC concluded that Defendants had an objectively reasonable belief that Dish 

and they were complying with the law, and therefore found Dish could not prevail on the claims 

against each of the Defendants.  See Ex. 6, SLC Report at 17, 22-23, 96, 149-50, 201-11, 216-22, 

293, 306 (“First, and most fundamentally, the allegation that the Director Defendants knowingly 
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caused DISH to violate the DNC Laws is not correct. . . .  The Director Defendants believed that 

DISH was not legally responsible for any violations by Retailers.”). 

17. Based on the SLC Report, on December 19, 2018, the SLC moved for summary 

judgment, asking the Court to dismiss all claims against each of the Defendants.  See MSJ. 

II. CONCLUSIONS OF LAW 

A. Standard of Review 

18. The question before the Court is whether the Court should defer to the SLC’s 

recommendation that the claims asserted in this action be dismissed. 

19. In Dish I, the Nevada Supreme Court adopted the Auerbach standard, which sets 

forth the burden for judicial deference to special litigation committee’s recommendation.  Ex. 5, 

In re DISH Network Derivative Litig., 133 Nev. Adv. Rep. 61, 401 P.3d 1081, 1085, 1088 (Nev. 

2017) (citing Auerbach v. Bennett, 393 N.E.2d 994 (N.Y. 1979)).  Under Auerbach, the SLC bears 

the burden of showing there is no genuine issue of material fact that “the SLC is independent and 

conducted a good-faith, thorough investigation.”  See Ex. 5, Dish I, 401 P.3d at 1087.  “A factual 

dispute is genuine when the evidence is such that a rational trier of fact could return a verdict for 

the nonmoving party.”  Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1030-31 (2005). 

20. The SLC, as the moving party, is entitled to no presumption and bears the burden 

of proof.  See Ex. 5, Dish I, 401 P.3d at 1089-90; see also Hasan v. CleveTrust Realty Inv’rs, 729 

F.2d 372, 376 (6th Cir. 1984) (“Neither the Auerbach approach nor the Zapata approach allows a 

reviewing court to extend to the members of a special litigation committee the presumption of 

good faith and disinterestedness.”).  Only if a special litigation committee meets its burden are its 

conclusions protected by the business judgment rule.  Ex. 5, Dish I, 401 P.3d at 1087. 

21. The SLC members bear the burden of showing the SLC conducted a good faith and 

thorough investigation.  The SLC must show: (1) “that the areas and subjects to be examined are 
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reasonably complete and [(2)] there has been a good-faith pursuit of inquiry into such areas and 

subjects.”  Auerbach, 393 N.E.2d at 1003 (emphasis added); Ex. 5, Dish I, 401 P.3d at 1088-89.  

The Nevada Supreme Court held that “pro forma” and “half-hearted” investigations that are 

“shallow in execution” will not receive business judgment protection.  Ex. 5, Dish I, 401 P.3d at 

1092 (citing Auerbach, 393 N.E.2d at 1003).  Even if the SLC’s investigation appears thorough, if 

evidence “raise[s] a triable issue of fact as to the good-faith pursuit of [the SLC’s] examination,” 

the Motion must be denied.  See id. at 1088-89. 

22. The SLC members also “bear the burden of proving that there is no material 

question of fact about their independence.”  London v. Tyrrell, No. 3321-CC, 2010 Del. Ch. LEXIS 

54, at *41 (Del. Ch. Mar. 11, 2010).  “SLC members are not given the benefit of the doubt as to 

their impartiality and objectivity.”  Id. at *40.  The independence inquiry “is critically important 

if the [SLC] process is to remain a legitimate mechanism in [Nevada’s] corporate law.”  Id. at *53.  

“[A]n SLC member is not independent if he or she is incapable, for any substantial reason, of 

making a decision with only the best interests of the corporation in mind.”  Id. at *39.  “The 

composition of an SLC must be such that it fully convinces the Court that the SLC can act with 

integrity and objectivity, because the situation is typically one in which the board as a whole is 

incapable of impartially considering the merits of the suit.”  Id. at *40. 

23. If the SLC fails to meet its burden of showing there are no genuine issues of material 

fact related to the independence, good faith and/or thoroughness of the special litigation committee 

and/or its investigative process or work product, then a Nevada trial court cannot, as a matter of 

law, defer to a special litigation committee’s business judgment and adopt as its own the findings 

of that committee.  In such instances, summary judgment must be denied. 
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B. Genuine Issues of Material Fact Exist as to Whether the SLC 
Conducted a Good Faith and Thorough Investigation 

24. Based on the evidence recounted above, the Court concludes that genuine issues of 

material fact exist as to the good faith and thoroughness of the SLC’s investigation. 

25. Genuine issues of material fact exist as to the good faith and thoroughness of the 

SLC’s investigation because the SLC has not demonstrated a willingness to deal openly and 

honestly with the adjudicated facts from the Krakauer verdict and treble damages order, which 

were affirmed on appeal.  See Sutherland v. Sutherland, 968 A.2d 1027, 1030 (Del. Ch. 2008) 

(“the touchstone of good faith in the context of a special litigation committee report is its 

demonstrated willingness to deal openly and honestly with all relevant and material information”). 

26. Genuine issues of material fact also exist as to the good faith and thoroughness of 

the SLC’s investigation because the SLC addressed the wrong issues, which “is an example of an 

unreasonable methodology.”  See Boland v. Boland, 31 A.3d 529, 566 (Md. App. 2011) (“Under 

our standards, although the court should not question the SLC’s substantive conclusions, it should 

examine what issues the SLC actually set out to address.  The SLC cannot arrive at a reasonable 

answer if it addresses the wrong issues.  Thus, addressing the wrong issues is an example of 

unreasonable methodology.”). 

27. Genuine issues of material fact also exist as to the good faith and thoroughness of 

the SLC’s investigation because the SLC relied on theories that are not supported by the law. 

28. Genuine issues of material fact also exist as to the good faith and thoroughness of 

the SLC’s investigation because the SLC failed to thoroughly evaluate all theories of liability 

against each of the Defendants.  See London, 2010 Del. Ch. LEXIS 54, at *54 (special litigation 

committee investigation is not in good faith unless the committee investigates “all theories . . . 

asserted in the plaintiffs’ complaint”); Ex. 5, Dish I, 401 P.3d at 1092 (pro forma and half-hearted 
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SLC investigations not eligible for business judgment protection); London, 2010 Del. Ch. LEXIS 

54, at *51; Boland, 31 A.2d at 565-68. 

C. Genuine Issues of Material Fact Exist Regarding the Independence of 
the SLC Members and the SLC Investigation 

29. Based on the evidence recounted above, the Court concludes that genuine issues of 

material fact exist as to the independence of each of the SLC members and the SLC’s investigation. 

30. Genuine issues of material fact exist as to the independence of the SLC and its 

investigation because there is evidence that a majority of the SLC prejudged the merits of the 

wrongdoing underlying Plaintiffs’ claims and determined that Plaintiffs’ claims were not valid.  

See London, 2010 Del. Ch. LEXIS 54, at *51 (recognizing that genuine issues of material fact may 

exist regarding an SLC’s independence when there is evidence “that the SLC members prejudged 

the merits of the suit based on that prior exposure or familiarity, and then conducted the 

investigation with the object of putting together a report that demonstrates the suit has no merit, 

this will create a material question of fact as to the SLC’s independence”). 

31. Genuine issues of material fact also exist as to the independence of the SLC and its 

investigation because there is evidence that a majority of the SLC members lack independence 

from Dish’s co-founder, Defendant Charles Ergen, among other defendants. 

* * * 

O R D E R 

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that, because 

genuine issues of material fact exist as to whether the SLC is independent and conducted a good-

faith and thorough investigation, the Court will not defer to the SLC’s business judgment and the 

Motion for Summary Judgment is hereby DENIED. 

IT IS SO ORDERED. 

DATED:  _________________________ ____________________________________ 
THE HONORABLE ELIZABETH GONZALEZ 
DISTRICT JUDGE 
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