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Case 2:09-cv-01348-RCJ-GWF Document 103 Filed 10130/13 Page 1 of 1 

~A0450 (Rev. 5/85) Judgment in a Civil Case 

UNITED STATES DISTRICT COURT 

DISTRICT OF 
Nevada 

Nalder et aI., 

JUDGMENT IN A CIVIL CASE 
Plaintiffs, 

v. 
United Automobile Insurance Company, Case Number: 2:09-cv-O I 348-RC]-GWF 

Defendant. 

r Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has 
rendered its verdict. 

IX Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or heard and a 
decision has been rendered. 

r Notice of Acceptance with Offer of Judgment. A notice of acceptance with offer of judgment has been filed in this 
case. 

IT IS ORDERED AND ADJUDGED 

The Court grants summary judgment in favor of Nalder and finds that the insurance renewal statement contained an 
ambiguity and, thus, the statement is construed in favor of coverage during the time of the accident. The Court denies 
summary judgment on Nalder's remaining bad-faith claims. 

The Court grants summary judgment on all extra-contractual claims and/or bad faith claims in favor of Defendant. 
The Court directs Defendant to pay Cheyanne Nalder the policy limits on Gary Lewis's implied insurance policy at the time 
of the accident. 

October 30, 2013 lsi Lance S. Wilson 

Date Clerk 

lsi Summer Rivera 

(By) Deputy Clerk 
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ORDR 
MATTHEW 1. DOUGLAS 
Nevada Bar No. 11371 
ATKIN Vv'1NNER & SHERROD 
1117 Sbuth R1U1Cho Driye 
Las Vegas, Nevada 891 02 
Phone (702) 243·7000 
Facsirhile (702) 243-7059 
:ri~dliuglasal:;a\\'~1<tww:'~'3.cotn 

Attorl1eys jOt interwJi10r UnitedAutontobile insUl'tJflce CompaNY 

EIGHTH .JUDICIAL DISTInCT COURT 

CHEYANNENALDER, 

Phdn~iff, 

'is. 

GARY LEWIS and DOES 1 tllroughV, 
inclusive, 

Defffildartls, 

UNlTEDAUrOMOBILE INSURANCE 
COMPANY, 

Interve:hOl'. 

GARY LEVv1S, 

TI1IrdParty Plaintiff: 

VS. 

lJNrrED AUTOMOBILE lNS1JRANCE 
COMPANY,RANDALL TINDALL, ESQ. 
and RESNICK & LOUlS, P.e., and DOES I 
through V., 

Third Party Defendants. 

CASE NO.; 07 A549111 
DEPT. NO.: 20 

C,'onsDlidaied with 
CASE NO,: A -18,. 772220-C 
DEPT. NO.: 20. 

ORDERON MOTIONS HEAR)) JANUARY 9'\ 2019 

This matter huviJ1g come on for hearing onJanuary 9th,2019; in DepartrilentXX, hefore 

Page 1 of6 

Case Number: 07A549111

Electronically Filed
2/14/2019 3:41 PM
Steven D. Grierson
CLERK OF THE COURT

APP0478



Jan. 24. 2019 2: 59PM Atkin Winner & Snerrod No. 1944 P. 4/8 

[he llOIlOr<lble Eric Johnson, on (1) Third Palty PJaintiff Lewis j Motion for Relief 1hnn Orders 

2 and Joinder in Motions for Relief from Orders on Order Shortening Time, (2) Intervenor United 

3 Automobile Insurance Company's ("UATC") C(lunter-Motion l1J Stay PemlingAppeal, (3) 

4 
Intervenor HATe's Motion to Dlsmiss Plaintiff's Complaint (Case No. A-18~772220-C), (4) 

5 

6 
Defendant Lewis' (through Breen J\111tz, Esq.) withdrawals of Defendant Lewis Motions to 

7 
Dismiss fllecl in case No. A-U:;..772220~C and case no. 07A549 11 1 and Defendanfs Lewis l 

8 Motions for RelkffroIn Judgment purs1.Jant to N .R.C.P. 60 in case No. A-18~ 772220~C and case 

9 .. Jlo .. 07A549111; (5) Defendant Lewis Motions to Dismiss (through Randall Tindall, Esq.) filed in 
!l 

Cl 10 
0 case Nt). A-18-772220-C and CUSe110. 07A549111 and Dcfcndal1tsLcwis' Motion,': [Of Relief 
~ 11 ttl 
I;Q ;t 
~. !If 12 

tJj 
~ 

1>1< 

from Judgluent pursuant to N,R.C.P. 60 ill case No. A-18~772220-C and case 110. 07A549111; 

(6) VAre's OrallVlotion to Continue Detcndant Lewis Motions to DisilllSS (through Randall 
~ 13 
-< 

~ 
.:1 

14 
P.1 ...: 

Tindall, Esq.)filcdin case No. A- J 8-772220~C and case no. 07 A549111 .md Defendants Lewis' 

Z p 

Z ..; 15 

~ 
po: 
~ 

~ L6 

Motions for Relief from JudglIlent pursuanl10 N.R.C.P. 60 in case No. A-18-772220~Cand ease 

no .. 07A5491 ! I pendingnewcOlillseJ; (7) UAIC's Motion for an Evidentiary hearing for a tl'aud 

Z ..; 

1-1 17 
~ 

upon the court; Plaintiff appearingtmough her COlJ11SeJ ofTcc:ord David Stephens, Esq. of 

~ 18 -< Stephens & By,vater, and Defendant Lewls appeal'ing through his C01.msd Qfrecord, Breen 

19 
Al11tz, ESq~, Intei'velior!Tllird Patty DefendantUAIC appcadng thtoughits counsel of record, 

20 
Thcunas E. WilmeT, ESll & Matthew J. Douglas, Esq. of the Law Finn of Atkin Wumet mid 

21 

22 
Shenod,Third Party Plaintiffr,cwis appearing through his counsel of record Thom<ls 

23 Christensen, Esq. ofTne Christensen I ,(1wOffiecs, and Tbitd Parry Defendants Rundall Tindall 

24 and Resitick & Louis P .C. appearing through their COll11scl o[reeord Dan R. W<lite, Esq. of 

25 Lewis Roca Rothgerbel' Christie, U ,P, the COUlt having reviewed the pleadings and. documents 

26 on filchcrcin, and c01l5ideratioll given lohemjng at oral argument, finds arJ follows: 

27 
ill 

28 

Page 2 of6 
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1 

') 
L. I. That the issues of law on second certified question before the Nevada Supreme Court 

3 In.!amesNalder, Gum'dian Ad Litem on behal(()j'Cheyanne Nalde,.; and Gary Lewis, 

4 
individuCllly v, Vniled Automobile insurance CorJ1pany. case nO, 70504,are 

5 

6 
sllbstantially similar and/or l'clatcd 10 issues oflawin these consolidated cases; 

7 
2, Thm the first and second claims for relief ofPlailltiffNaldcr in her Complaint in case 

8 no. A-1S-772no-c, herein, seeking a new judgment on her O1'iginaljudgmcnt, 

Ii 
9 entcJ'ed in case no. 07 A549ll1 arid steking Declatatol'y idlef, respectively, contain 

Ii 
Q 10 
0 issues of law which substantially sin'lilar and/or related to issues of law 011.asec01'ld 
~ 11 ~ 
iJ:I ~ 
::t= til 12 

fJj ... 
I'< 

certified question before the Nevada Supreme Courtin.James Naida, GuardianAd 

Lilem on behalf ofCheyai1ne Nalder; and Gm:v Lewis, individually v. United 
~ 13 
«: 

~ 
~ 

14 
P-1 ..: 

Au/olnobfie Insurance Company, case no. 70504; 

Z 0 

g: ..; 15 
po 

3. Thatthe 'third claim for relief of PIElinliffNalderin her Complaint in case no. A·18~ 

~ 
I'l 

z 16 772220,.C, herein, seeking general and special d<JDlages related to a July 2007 

Z -< 
j;<"! 17 
~ 

automobile accident have been previously litigated or, could have heen litigated., in 

E-1 18 < her original aeil:oH,015C no. 07 A549111, herein; 

19 
4. This Cl;lse is UliusuaI hut the Court does not find an), unethical behavior by eilhetMr. 

20 
Christensen o1'Mr. Arn[z. 

2L 

22 
CONCLlJSJONS OF LAW 

')':' ",j 1. Pursuantto N.R,C.P, 24 and N.R.S. 12.130 UAIC has a shown right and intetcs1 to 

24 inlervene in these malleI'S; 

25 2. That the third claim [or reliefof Plaintj[[Nalder in her Complaint incase no, A-18-

26 77222JJ-C, herein, seeldtlg gel1ef'ul and special dalrtages related to the Jnly 2007 

27 
aUtomobile accident are J)l'ccludedas same have been previously litigated or, could 

28 
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28 

have been previously litigated il.1 Case No, 07 AS49111, herein, pursuant to the factor 

as set fo1'th Five Stat Capital Corp. v, Ruby, n4 Nev, 1048, 1054-55, 194 P ,3d 

3. Tha( the f1!'st claim f()1' relief of Plaintiff Naldor in her Complaint in case no, A" 18w 

7n220~C, herein, seeking Hnew jndgli1ent on her original 2007 judgment fl'om case 

no, 07 A549111 is not a valid Gause of action and the Courhvould dismiss same under 

t11e Medina decision, but based upon the request of Counsel for PluintitT David 

Stephens, PJainliff's first claim t'Or reUef win be stayed pending decision in James 

!Vedder, G@l'dial1 Ad Lirem 011 btha(l of CheyunlleNafder; Clnd Gary Lewis, 

individualZvv. U,iited Au/ml1obile Insurance Company, case no, 70504; 

ORJ)F,R 

IT IS HEREBY ORDERIW; ADJUDGED AND DECREED that Third Party Plaintiff 

Lewis' Motion for Relief 1i'om Orders and Joinder in all other MotiDns for Relieffrom Orders on 

Order ShortenillgTiIne, oswell os PlaintiffNalder's Motion for RelieffrOl1). Orders~ are 

DENTED, fut the rea'!ons Rtatedin the record; and, 

IT IS Illi'REBYFURTHER ORJ)ERED, ADJUDGE]) .AND DECREED Intervenor's 

Hllie's Cbunfer~JvWtionto Stay Pending Appeal is GRAN'fED, forther reasons stated in the 

record, and PlaintiffNalder's first und second claimsf<'lr relief in her Complaintin case no. A-

18-772220-C, 11etei11, (claim 1) seeking a 11eW jlldgmertt on ]lCl" original jnoglncnt entered in ca~c 

no, 07A5491 I 1 !~nd, (ch1im 2) seeking Dedaratory relief, respectively, nre STAYED pending 

further t'uling by the Nevada Suprcnw Court ill James Nalder, OU('(l'dian Ad Lilem on behafj'o/ 

Cheyanne iVa/del'; and Gmy Lewis, individually v. United Automobile insurance Company, case 

110. 70504; And 

I'; / 

Page4nf6 
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IT IS HEREBY }rURTHER OlWEREO, ADJUDGED AND DECREED Tntervenor 

2 DAlC's Molion to Dismiss Plaintiffs Complaint (Case No. A-18-772220-C) is GRANTED IN 

3 PAR Tand DEFERRED IN PART, such that Plaintiff N alder' Il third claim for reliefin her 

4 
Complaint in case no. A-18~ 772220-C,hcrcin, (claim 3) seeking general and special dmnages 

5 

6 
related to and arising from the July 2007 automobile accident, is DISMISSED, but ruling on the 

7 
Motion to Dismiss PlaintiffNaldefs first und second claims [01' relief in her Complaint in case 

8 110. A-18-772220-C, l1crein, seeking a new judgment 011 her original judgment; entered incase 

9 
I> 

no. D7 A54911l and seeking Declaratory relief, respectively, are DEl''ERRED pending further 
~ 
~ 

0 10 
0 :ruling hy the Nevadn Supreme Court in .lmncs NaMe!', Gl.H1rdic{l1 Ad Litem on beha(f of 
~ 

11 ~ 
f.Q :.1t 
~ Iii 12 

Cf'J 
.... 
I'< 

CheyanneNctlder; w1d GW)ILewis, indiVidually \I; United AutolNobtfe Insurance Company, case 

rio. 70504; 
~ 13 
..: 

~ ,." 
14 

~ ..: 
IT IS HEREBY FURTHER ORDERED, AD.JUDGED AND DECREED that 

Z t:I 

Z -< 15 
~ >-

Defendan.t Lewis (through Breen Arntz, Esq.) WITHDRAWALS of Defendant Lewis'Motions 

~ 
f'l 

16 ~ to Dismiss flIed in case No. A-J 8-772220-C as well mi case 1m. 07 A54911 1 and Defendants 

Z ..q 

"'" 17 
~ 

Lewis' Motions for Re1ieffrom Judgmentpursuant to N.R.C.P. 60 in crise No. A-18-772220-C 

Eo; 

-< 18 asyvell as case no. 07AS49111 (filedbyR<lndall Tindall> Esq.) are hereby WITHDRAWN; 

19 rr IS HEREBY }i'UR'I'lillR ORDERED, ADJUDGED AND DECREED lhat 
20 

Defeiltbnt Lewis MolLotlS lo Dismiss filed in caSe No. A-18-772220-C as wen as case no. 
21 

22 
07A549111 and Defenqants Lewis' M.otions fOf ReI iet' ii'om Judgment pursuant to N .R.C.P. 60 

23 in case No, A~ 18-772220-C as well as case no. 07 A549111 (through Randall Tindall, Esq.) are 

24 all hereby STRlCKEN per WITHDRA WAL by Cou):)Se] for Lewis, Breen Amtz, Esq.; 

25 IT IS HEUJi:BY FURTHER ORDERED, ADJUDGED AND DECREED that DAIe's 

26 
Oral Motion to COlltinue Defendant Le,vis' Motions to Di;.;miss fIled inca~e No. A-18-772220-C 

27 
as wen as case no; 07A549111 und Defendants Lewis; Motions for RelieHrom Judgment 

28 
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27 

28 

pursuant to N .KC.P.60in case No. A-ll)~7n220-C ax well as case no. 07A549111 (through 

Randall Tindall, Esq.) pending new counsel to be retained by UAlC, is hereby DENIED 
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IT IS SO ORDRRED. 
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INTRODUCTION 

Petitioners, CHEYENNE NALDER and GARY LEWIS (“Petitioners”) by 

and through their attorneys of record, DAVID A. STEPHENS, ESQ., E. BREEN 

ARNTZ, ESQ., respectively, hereby petition for a Writ of Mandamus, pursuant to 

NRS §34.160 – 34.310 and NRAP 21,  directing the Eighth Judicial District Court 

of the State of Nevada (”District Court”) or Respondent court to: 

      Vacate its October 19, 2018 orders; wherein, the District Court granted 

leave to intervene after Judgment had already been entered in these actions. This 

Petition is supported by the attached Memorandum of Points and Authorities, the 

accompanying Appendix, all papers filed with the District Court in this matter, 

and argument by counsel that the Court may entertain.  

DATED  this 7th day of February, 2019.  

S/David A Stephens    S/ E Breen Arntz 
DAVID A. STEPHENS, ESQ. 
Nevada Bar No. 00902 
STEPHENS & BYWATER, P.C 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
Telephone: (702) 656-2355 
dstephens@sgblawfirm.com 
Attorney for Cheyenne Nalder 

E. BREEN ARNTZ, ESQ.  
Nevada Bar No. 3853 
5545 Mountain Vista Ste. E.  
Las Vegas, NV 89120 
Telephone: (702) 384-8000 
breen@breen.com 
Attorney for defendant Gary Lewis
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II. STATEMENT OF RELIEF SOUGHT 
 
 Petitioners request that this Honorable Court: Issue a Writ of Mandamus 

requiring the District Court to vacate its prior order allowing UAIC to intervene 

subsequent to judgment being entered in this action, and enter an order denying the 

said motion as NRS 12.130 does not permit intervention subsequent to trial or 

settlement or the entry of a judgment in any action.  

 Petitioners further request that this Honorable Court: Issue a Writ of 

Mandamus directing the District Court to strike any and all Pleadings filed in the 

Nalder v. Lewis actions by UAIC after the granting of its Intervention.   

III. STATEMENT OF RELEVANT FACTS 

 A. Relevant Procedural Facts  

On June 3, 2008, the lower court signed the final judgment in this action 

in favor of Petitioner, CHEYENNE NALDER, (a minor) through her guardian 

ad litem James Nalder and against the sole Defendant in that action, GARY 

LEWIS.  (Ex. 1.)  Notice of Entry of that Judgment was filed on August 26, 

2008. (Ex 1.) This final judgment resolved this dispute as to the parties 

involved.  On March 22, 2018, Petitioner Cheyenne Nalder filed her Ex Parte 
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Motion to Amend the Judgment to reflect her own name because she was no 

longer a minor. The Amended Judgment was thereafter filed on March 28, 

2018. See, Ex. 2.  

More than 10 years after the original, final judgment in this case was 

filed, United Automobile Insurance Company, filed a Motion to Intervene. See, 

Ex. 3. The Motions, based on the certificates of “service,” were not served on 

any of the parties, but was ultimately opposed by Cheyenne Nalder’s counsel.  

The Opposition and Motion to Aside later filed detailed not only the procedural 

defects of UAIC’s Motion, but also included the very clear and well settled 

case law that does not allow for intervention after a final judgment or 

settlement. See Ex. 5.  Even though the Nevada Supreme Court has clearly and 

consistently held that “in all cases” intervention must be  before judgment is 

entered and that intervention is never permitted after judgment is entered or 

settlement reached, the lower Court, without hearing oral argument, allowed 

UAIC to Intervene.  The Order was filed and entered on October 19, 2018. See, 

Ex. 6 & 7. Since its intervention, UAIC has made several strategic filings 

which complicate this previously resolved matter, including a Motion to 

Consolidate this action with another action. See Ex. 8. This action was, many  
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years ago, resolved, yet now is consolidated with a new action that involves 

different facts and issues of law. This Writ is therefore necessary. 

IV. STATEMENT OF THE LAW 

 A. Writ of Mandamus Authority 
 
 NRAP 21 sets forth the procedural rules required to qualify for a Writ of 

Mandamus.  Rule 21(b) sets forth the general requirements of a Writ Petition.  Writ 

Petitions require a statement of: (a) the relief sought; (b) the issues presented; (c) 

the facts necessary to understand the issues presented by the petition; and (d) the 

reasons why the writ should issue, including points and legal authorities. 

 Mandamus is an extraordinary remedy, and the decisions as to whether a 

petition will be entertained lies within the discretion of the Supreme Court.  Poulos 

v. Eighth Judicial Dist. Court of State of Nev. In and For Clark County, 98 Nev. 

272, 652 P.2d 1177 (1974).  Mandamus should not be used unless the usual and 

ordinary remedies fail to provide a plain, speedy, and adequate remedy, and 

without it there would be a failure of justice.  See, Stromberg v. Second Jud. Dist. 

Ct. ex rel. County of Washoe, 125 Nev. 1, 200 P.3d 509, 511 (2009).  This Court 

“will exercise [its] discretion to consider writ petitions despite the existence of an 

otherwise adequate legal remedy when an important issue of law needs   
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clarification, and this court’s review would serve considerations of public policy, 

sound judicial economy, and administration.”  City of N. Las Vegas v. Eighth 

Judicial Dist. Court ex. Rel. County of Clark, 122 Nev. 1197, 1204, 147 P.3d 1109, 

1114 (2006).   

V. ARGUMENT 

a.   Intervention was Improper.  

Intervention was unknown at common law and is creature of statute. Geis v. 

Geis, 125 Neb. 394, 250 N.W. 252 (1933).  In Nevada, NRS 12.130 permits a party 

to intervene under certain circumstances.  The statute, in its entirety, reads as 

follows: 

NRS 12.130 Intervention: Right to intervention; 
procedure, determination and costs; exception. 

 
1. Except as otherwise provided in subsection 2: 
 
(a) Before the trial, any person may intervene in an 

action or proceeding, who has an interest in the 
matter in litigation, in the success of either of the 
parties, or an interest against both. 

 
(b) An intervention takes place when a third person is 

permitted to become a party to an action or 
proceeding between other persons, either by 
joining the plaintiff in claiming what is sought by 
the complaint, or by uniting with the defendant in 
resisting the claims of the plaintiff, or by 
demanding anything adversely to both the 
plaintiff and the defendant. 
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(c) Intervention is made as provided by the Nevada 
Rules of Civil Procedure. 

 
(d) The court shall determine upon the intervention at 

the same time that the action is decided. If the 
claim of the party intervening is not sustained, the 
party intervening shall pay all costs incurred by 
the intervention. 

 
2. The provisions of this section do not apply to 

intervention in an action or proceeding by the 
Legislature pursuant to NRS 218F.720. 
(Emphasis added.) 

 
As the Court can see, NRS 12.130 specifically states “before the trial any 

person may intervene in an action or proceeding, who has an interest in the matter 

in litigation, in the success of either of the parties, or an interest against both.”  The 

Nevada Supreme Court has previously held “The plain language of NRS 12.130 

does not permit intervention subsequent to the entry of a final judgment.”  Lopez 

v. Merit Insurance Co., 853 P.2d 1266, 1268 (1993) (emphasis added).   

         In Lopez, Plaintiffs, Eric and Erwin Lopez, sued Defendant Leone for injuries 

stemming from a motor vehicle crash.  Eric and Erwin agreed to accept Leone’s 

policy limits in exchange for a covenant not to execute.  Eric and Erwin then 

brought suit against Leone for purposes of having a judgment entered to collect 

applicable UM/UIM coverage from Merit Insurance.  Eric and Erwin notified 

Merit about the action.  The district court allowed Eric and Erwin to “prove up”  
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their damages in a hearing, and subsequently entered default judgments in favor of 

Eric and Erwin in excess of $100,000.00 each.  “No appeal was taken from these 

judgments, and they became final.”  Id. at 1267. Subsequent to the entry of 

judgment in Lopez, Merit Insurance sought to have the judgments set aside.  As the 

Court noted: 

Facing potential liability arising out of these judgments 
on its uninsured/underinsured motorist policy with Eric 
and Erwin's mother, Merit, on October 28, 1991, filed a 
"Motion To Set Aside Default Judgments And To 
Intervene." The district court granted both motions, 
finding that Eric and Erwin "did not give proper notice 
of the action and its trial to MERIT INSURANCE 
COMPANY. Id.   

 
The Supreme Court reversed the lower court, holding that intervention 

cannot be had under any circumstances after judgment has been entered in an 

action.  The Court explained its position as follows: 

NRS 12.130(1) provides that "before the trial, any 
person may intervene in an action or proceeding, who 
has an interest in the matter in litigation, in the success 
of either of the parties, or an interest against both."  
NRS 12.130(2) further provides that an intervenor may 
join the plaintiff "in claiming what is sought," or may 
join the defendant "in resisting the claims of the 
plaintiff." The plain language of NRS 12.130 clearly 
indicates that intervention is appropriate only during 
ongoing litigation, where the intervenor has an 
opportunity to protect or pursue an interest which will 
otherwise be infringed. The plain language of NRS  
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12.130 does not permit intervention subsequent to the 
entry of a final judgment. 
 
Id. at 1267-1268 (emphasis added). 

 The decision in Lopez reiterated the long standing prohibition against 

intervention post judgment.  Dating all the way back to 1938, the Nevada Supreme 

Court has held that intervention cannot be had after a final judgment is entered.  

See, Ryan v. Landis, 58 Nev. 253, 75 P.2d 734. (1938). In Ryan the Court adopted 

the holding from a California decision a decade before which held that “in all 

cases [intervention] must be made before trial.”  Id. (citing Kelly v. Smith 204 

Cal. 496, 268 P. 1057 (1928).  The Nevada Supreme Court has subsequently 

confirmed “In refusing to allow intervention subsequent to the entry of a final 

judgment, this court has not distinguished between judgments entered following 

trial and judgments entered by default or by agreement of the parties.”  Lopez v. 

Merit Insurance Co., 853 P.2d 1266, 1268 (1993) (emphasis added).  

In Dangberg Holdings. v. Douglas Co., 115 Nev. 129, 139 (Nev. 1999) the 

Supreme Court further clarified that intervention after judgment, which includes 

settlement, is not possible.   

The plain language of NRS 12.130 does not 
permit intervention subsequent to the entry 
of a final judgment.  Lopez v. Merit Ins. Co., 
109 Nev. 553, 556, 853 P.2d 1266, 1267-68 
(1993). Additionally, in Ryan v. Landis, 58 
Nev. 253, 260, 75 P.2d 734, 735 (1938) 
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(quoting Henry Lee Co. v. Elevator Co., 42 
Iowa 33 (1918)), we reiterated that:  
"intervention must be made before the trial 
commences. After the verdict all would admit it 
would be too late to intervene. But a voluntary 
agreement of the parties stands in the place 
of a verdict, and, as between the parties to 
the record as fully and finally determines the 
controversy as a verdict could do." Dangberg 
Holdings. v. Douglas Co., 115 Nev. 129, 139 
(Nev. 1999). Emphasis added.  
 

The Court has subsequently reiterated that NRS 12.130 does not permit 

intervention subsequent to the entry of a final judgment and that “[i]n all cases” 

intervention can only be granted before judgment is entered.  Id. 

 Indeed, the Nevada Supreme Court has detailed its reasoning as to why NRS 

12.130 does not permit intervention subsequent to the entry of final judgment and 

why intervention must “in all cases” be made before judgment is entered.  The 

Court has explained, “It is not the intention of the statute that one not a party to the 

record shall be allowed to interpose and open up and renew a controversy which 

has been settled between the parties to the record, either by verdict or voluntary 

agreement.  Ryan v. Landis, 58 Nev. 253, 260, 75 P.2d 734, 735. (1938) (quoting 

Henry Lee & Co. v. Cass County Mill & Elevator Co., 42 Iowa 33 (1875).   
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In 1956, in the case of Eckerson v. Rudy, the Court not only recognized the 

long standing line of authority from the Nevada Supreme Court mandating that 

intervention cannot be had after judgment has been entered, but also noted that 

such a holding is supported by public policy.  In that action, the appellant claimed 

that a default judgment was improperly entered, and that the appellant should have 

been allowed to intervene to set the default judgment aside.  The Court held, “This 

they may not do by intervention where the controversy is ended and settled to the 

satisfaction of the parties litigant.”  Eckerson v. Rudy, 72 Nev. 97, 295 P.2d 399, 

400 (1956). 

 In 1968, in the case of McLaney v. Fortune Operating Co., the Nevada 

Supreme Court reversed the lower court’s decision to allow intervention after 

judgment had been entered.  The opinion states “The lower court allowed 

[appellants] to intervene . . . after judgment.  The motion to intervene came too 

late and should have been denied.”  McLaney v. Fortune Operating Co., 84 Nev. 

491, 499, 444 P.2d 505, 510 (1968). 

 In 1993, in Lopez v. Merit Insurance Co., 853 P.2d 1266 (1993), the Nevada 

Supreme Court again confirmed its long held position that “in all cases” 

intervention cannot be granted after the entry of judgment.  The Court detailed the 

long and consistent line of authority upholding NRS 12.130, which does not allow  
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intervention after judgment has been entered.  The Court discussed case after case 

where appellants, over the course of several decades, had asked district courts to 

allow them to intervene for myriad reasons.  Without exception, every time a 

district court judge found that intervention could not be had after judgment had 

been entered the district court judge’s decision was upheld.  Without exception, 

every time a district court judge allowed intervention after judgment was entered 

the district court judge’s decision was reversed.  In the instant Writ, Petitioners 

seek nothing other than to be treated the same way every other litigant who has 

presented this issue to the Court has been treated since 1938. 

 In the instant action, a final judgment was entered on August 26, 2008.  That 

judgment had remained on the docket that way for the better part of ten years. In 

2018, the judgment creditor, (who had recently reached the age of majority), 

petitioned the Court to Amend the judgment to reflect her own name. Subsequent 

to final judgment being entered, and subsequent to the Amended final judgment 

being entered, UAIC was allowed to intervene in this matter.  There is no dispute 

that the motion to intervene was granted subsequent to final judgment being 

entered.  There is no dispute that Nevada authority holds that NRS 12.130 does not 

permit intervention subsequent to the entry of a final judgment, or that “in all  
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cases” intervention is not allowed after judgment.  Intervention can never be (and 

has never been) permitted after a final judgment has been entered, and should not 

have been permitted by the lower court in this action.  

It is not disputed that in case number 18-A-772220 the parties to the 

litigation entered into a written settlement agreement filed in the action (Ex. 4) and 

the Court below still allowed intervention contrary to the long line of cases.    

 The lower court’s orders allowing UAIC to intervene subsequent to final 

judgment or settlement being entered flies in the face of almost a century of clear 

and consistent holdings from the Nevada Supreme Court which have, in the most 

broad terms possible (“in all cases”) unequivocally held that intervention cannot be 

allowed for any reason after judgment has been entered.  UAIC’s concerns, just 

like the concerns raised by Merit Insurance about not being properly notified in 

Lopez, do not change the fact that intervention can never be (and never has been) 

allowed  after judgment has been entered.  UAIC cannot identify, and the lower 

court did not identify, a single case in all of Nevada’s jurisprudence where 

intervention has ever been allowed subsequent to judgment being entered.  The 

lower court’s order should be vacated as it violated the core principles of stare  
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decisis which required that UAIC’s motions for intervention subsequent to the 

entry of final judgment or settlement be denied.   

 b. Procedural Due Process was Denied to Petitioners. 

 The United States Constitution as well as the Constitution of the State of 

Nevada guarantee that a person must receive due process before the government 

may deprive him of his property.  See, U.S Const. amend. XIV, § 1 (“nor shall any 

State deprive any person of life, liberty, or property, without due process of law”); 

 Nev. Const. art. 1, § 8(5) (“No person shall be deprived of life, liberty, or 

property, without due process of law.”). This Court has recognized that procedural 

due process “requires notice and an opportunity to be heard.” Maiola v. State, 120 

Nev. 671, 675, 99 P.3d 227, 229 (2004);  see also Browning v. Dixon, 114 Nev. 

213, 217, 954 P.2d 741, 743 (1998). 

The requirements of procedural due process apply to the deprivation of 

interests encompassed by the Fourteenth Amendment’s protection of liberty and 

property. When protected interests are implicated, the right to some kind of prior 

hearing is paramount. Board of Regents v. Roth, 408 U.S. 564, 569–71 (1972).   

UAIC’s failure on the face of both pleadings to properly serve them renders them 

void as a violation of due process requiring the voiding of the orders allowing  

intervention.   
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VI. CONCLUSION AND RELIEF SOUGHT 

 As a result of the foregoing, Petitioners pray for this Honorable Court to 

grant relief via a Writ of Mandamus directing the District Court to vacate its order 

allowing UAIC to intervene subsequent to final judgment, and enter an order 

denying said motion in case no 07A549111. Further, Petitioners seek direction to 

the lower Court that any filings proffered by UAIC in case 07A549111 be stricken 

from the record and any Orders issued at UAIC’s request be stricken as void in 

Case 07A549111.  

Further, Petitioners seek a Writ of Mandamus directing the District Court to 

vacate its order allowing UAIC to intervene subsequent to settlement, and enter an 

order denying said motion in case no 18-A-772220. Petitioners likewise seek 

direction to the lower Court that any filings proffered by UAIC in case 18-A-

772220, not related to the third-party complaint, be stricken from the record  

and any Orders issued at UAIC’s request, not related to the third-party complaint 

be stricken as void in case 18-A-772220.   

 Dated: 2/6/19 

_S/ David A Stephens_____________   _S/ E Breen Arntz_________ 
DAVID A. STEPHENS, ESQ.    
Nevada Bar No. 00902 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
Attorney for Cheyenne Nalder 

E. BREEN ARNTZ, ESQ.  
Nevada Bar No. 3853 
5545 Mountain Vista Ste. E.  
Las Vegas, NV 89120 
Attorney for defendant Gary Lewis

 
  

APP0512



30 
 

NRAP 26.1 DISCLOSURE STATEMENT 
 
 

 The undersigned counsel of record certifies that the following are the 

persons and entities as described in NRAP 26.1(a) (1), and must be disclosed.  

These representations are made in order that the justices of this Court may evaluate 

possible disqualification or recusal: 

E. Breen Arntz, Esq., Attorney for Defendant Gary Lewsi 
 
David A. Stephens, Esq., Stephens & Bywater, P.C., Attorneys for Cheynne Nalder 
 
Thomas F. Christensen, Esq., Christensen Law Offices, Attorneys for Third Party 
Plaintiff Gary Lewis 
 

DATED this 6th day of  February, 2019. 
 
               
 
     
_S/ David A Stephens______                         _S/ E Breen Arntz_________
David A. Stephens, Esq. 
Nevada Bar No. 00902 
STEPHENS & BYWATER, P.C. 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
Attorney for Cheyenne Nalder 
 

E. BREEN ARNTZ, ESQ.  
Nevada Bar No. 3853 
5545 Mountain Vista Ste. E.  
Las Vegas, NV 89120 
Attorney for Defendant Gary Lewis 
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ROUTING  STATEMENT 
 

 This matter is not retained by the Supreme Court under NRAP 17(a) nor is it 

presumptively assigned to the Court of Appeals pursuant to NRAP 17(b).  

Petitioners believe the Supreme Court should retain this writ because it relates to a 

matter that is currently pending before the Supreme Court pursuant to NRAP 

17(a)(6).  The Supreme Court has accepted two certified questions from the Ninth 

Circuit Court of Appeals in Supreme Court Case No. 70504.  Intervenor 

misrepresented the issues the Supreme Court is deciding in Case No. 70504 in 

order to influence the trial court regarding the simple issues of a common law 

action on a judgment pursuant to Mandelbaum v. Gregovich, 24 Nev. 154, 50 P. 

849 (1897).  In addition, the judgment amount is over $3,000,000.    
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CERTIFICATE OF COMPLIANCE 
 

 I hereby certify that I have read the above and foregoing brief and to the best 

of my knowledge, information and belief, it is not frivolous or interposed for any 

improper purposes. I further certify that this brief complies with all applicable 

Nevada Rules of appellate procedure, in particular NRAP 28(e), which requires 

every assertion in the brief regarding matters in the record to be supported by 

appropriate references to the records. I understand that I may be subject to 

sanctions in the event that the accompanying brief is not in conformity with the 

requirements of the Nevada Rules of appellate Procedure.  

 DATED this 6th day of February, 2019.  

 

_S/ David A  Stephens________          _S. E Breen Arntz______________ 
DAVID A. STEPHENS, ESQ. 
Nevada Bar No. 00902 
STEPHENS & BYWATER, P.C. 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
Telephone: (702) 656-2355 
dstephens@sgblawfirm.com 
Attorney for Cheyenne Nalder 

E. BREEN ARNTZ, ESQ.  
Nevada Bar No. 3853 
5545 Mountain Vista Ste. E.  
Las Vegas, NV 89120 
Telephone: (702) 384-8000 
breen@breen.com 
Attorney for defendant Gary Lewis
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRAP 21(a)(1) and NRAP 25(c)(1), I hereby certify that I am an 

employee of  Stephens and Bywater and that on the 7th day of  February, 2019, I 

caused the foregoing  PETITION FOR WRIT OF MANDAMUS to be served as 

follows: 

[ X  ] personal, including deliver of the copy to a clerk or other responsible 
person at the office of counsel; and/or 

 
[    ] by mail; and/or 

 
The Honorable David Jones 
Eighth judicial District Court 
Department XXIX 
Regional Justice Center, Courtroom 3B  
200 Lewis Ave 
Las Vegas, Nevada 89155 
Respondent Judge 
 
The Honorable Eric Johnson 
Eighth Judicial District Court 
Department XX 
Regional Justice Center, Courtroom 12A 
200 Lewis Ave 
Las Vegas, Nevada 89155 
Respondent Judge 
 
Matthew Douglas, Esq.  
Atkin Winner & Sherrod 
1117 South Rancho Drive 
Las Vegas, NV 89102 
mdouglas@awslawyers.com 
vhall@awslawyers.com 
eservices@awslawyers.com 
Attorney for UAIC, Respondent   
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THOMAS F. CHRISTENSEN, ESQ.   
Nevada Bar 2326 
CHRISTENSEN LAW OFFICES 
1000 S. Valley View Blvd.  
Las Vegas, NV 89107 
T: 702-870-1000 
courtnotices@injuryhelpnow.com 
Attorney for Third party plaintiff Gary Lewis (in case # A-18-772220) 

 
 
 
    _S/ MaryLee Goldstein_____________ 
    Employee of Stephens and Bywater, P.C. 
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NRAP 26.1 DISCLOSURE 

The undersigned counsel of record certifies that the following are 

persons and entities as described in NRAP 26.1(a), and must be dis-

closed.  These representations are made in order that the judges of this 

court may evaluate possible disqualification or recusal. 

Real party in interest United Automobile Insurance Company 

(UAIC) is a privately held limited-liability company.  No publicly traded 

company owns more than 10% of its stock. 

UAIC is represented by Thomas E. Winner and Matthew J. Doug-

las at Atkin Winner & Sherrod, and by Daniel F. Polsenberg, Joel D. 

Henriod, and Abraham G. Smith at Lewis Roca Rothgerber Christie, 

LLP.  

Dated this 10th day of July, 2019.   

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By:    /s/ Daniel F. Polsenberg    
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
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1 

INTRODUCTION 

To petitioners Cheyanne Nalder and Gary Lewis, a decade-old 

judgment against Lewis has untold power.  Although the judgment ex-

pired without its renewal under NRS 17.214, that has not stopped them 

from seeking (1) to amend it; (2) to beget a new action and a new (or re-

newed) judgment; and (3) to brandish it to prevent Lewis’s insurer, 

United Automobile Insurance Company (UAIC), from intervening in ei-

ther action or consolidating the two.  Now they have asked for this 

Court’s extraordinary intervention to keep the district court from mak-

ing the very determinations about the judgment’s expiration that would 

confirm that intervention and consolidation are justified. 

The effect of an expired judgment on a district court’s discretion in 

matters of intervention or consolidation might be an interesting issue, 

but it poorly and prematurely teed up in this petition.  This Court 

should deny the petition. 

ROUTING STATEMENT 

Although UAIC disagrees with petitioner’s characterizations 

about the record, UAIC agrees that it makes sense for the Supreme 
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Court to retain the petition because of its familiarity with the issues in 

the certified question, Docket No. 70504. 

ISSUES PRESENTED 

1. In an action purporting to renew a judgment, does a district 

court have discretion to let the defendant’s insurer intervene before the 

trial or judgment in the action? 

2. An expired judgment is a void judgment, Leven v. Frey, 123 

Nev. 399, 410, 168 P.3d 712, 719 (2007), and a void judgment may be 

vacated under NRCP 60(b)(4) at any time, including by the court on its 

own motion, Rawson v. Ninth Judicial Dist. Court, 133 Nev., Adv. Op. 

44, 396 P.3d 842, 848 & n.4 (2017).  When a plaintiff seeks to revive an 

expired judgment against an insured, does a district court have discre-

tion to let the insurer intervene to contest the expired judgment’s valid-

ity, especially when the insured refuses to do so? 

3. If Ryan v. Landis, 58 Nev. 253, 75 P.2d 734 (1938) holds oth-

erwise, should that case be reconsidered or overruled? 
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STATEMENT OF FACTS 

A. The Accident 

Cheyenne Nalder alleges that on July 8, 2007 Gary Lewis negli-

gently struck her with his car.  (1 R. App. 2.)1 

B. The 2007 Lawsuit 

On October 9, 2007, Nalder through her guardian ad litem filed 

suit against Lewis.  (1 R. App. 1.)  Lewis did not answer, and eight 

months later the district court entered a default judgment for $3.5 mil-

lion.  (1 R. App. 5, 6–7.) 

C. The Bad-Faith Action Against UAIC 

Nalder then sued Lewis’s former insurer, UAIC, in federal court, 

based on an assignment of Lewis’s rights to a claim for bad faith.  (1 R. 

App. 231–32; 11 R. App. 2531.) 

1. Due to an Ambiguity, the 
Accident Is Deemed Covered 

The federal court initially granted UAIC summary judgment be-

cause at the time of the accident, Lewis had let his policy lapse.  (1 R. 

                                      
1 “R. App.” refers to real party in interest UAIC’s appendix. 
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App, 87, 99, 231–32.)  The Ninth Circuit found an ambiguity in the re-

newal statement, however (1 R. App. 104, 11 R. App. 2547), and on re-

mand the district court construed the ambiguity against UAIC to imply 

a policy covering the 2007 accident.  (1 R. App. 110, 232.) 

UAIC paid Nalder the $15,000 policy limits and $90,000 for her 

attorney’s fees. 

2. The Judgment Against Lewis Expires 

Nalder appealed, however, because she considered the entire $3.5 

million default judgment a consequential damage of UAIC’s failure to 

defend, even though UAIC had acted in good faith.  (1 R. App. 110.) 

Pending that appeal, Nalder let that default judgment expire 

without renewing it under NRS 17.214.  (1 R. App. 15.) 

3. This Court Accepts Certified Questions on the 
Availability of Consequential Damages 

The Ninth Circuit certified to this Court two questions: first, 

whether an insurer who mistakenly but in good faith denies coverage 

can be liable for consequential damages beyond the payment of policy 

limits and the costs of defense; and second, whether the expiration of 

the judgment without renewal cuts off the right to seek, in an action 
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against the insurer, consequential damages based on that judgment.  (2 

R. App. 257, 268.) 

D. Nalder “Amends” the Expired 
Judgment in the 2007 Suit 

Shortly after this Court accepted the second certified question, 

Nalder moved ex parte to “amend” the expired 2008 judgment to be in 

her own name rather than that of her guardian ad litem.  (1 R. App. 62, 

71, 74; 2 R. App. 273, 282; P. (Dkt. 78085) App. 6–7;2 5 R. App. 1108 (de-

scribing the amendment as “an amendment of the expired judgment”).)3 

                                      
2 “P. (Dkt. #) App.” refers to the petitioners’ appendix in the indicated 
docket. 
3 Coverage counsel initially moved on Lewis’s behalf to vacate the 
amended judgment.  (1 R. App. 26–28; 4 R. App. 841, 852)  After the dis-
trict court in a minute order granted UAIC permission to intervene (4 
R. App. 839, 10 R. App. 2313) but before the entry of a written order (4 
R. App. 874), Lewis, through another attorney, alleged that coverage 
counsel had not conferred with Lewis about the motion and moved to 
strike it.  (1 R. App. 26–28.)  Two days later, the district court entered 
its written order granting UAIC permission to intervene (1 R. App. 31), 
and UAIC was able to file its own motion to vacate the judgment (1 R. 
App. 35).  Both Nalder and Lewis opposed the motion.  (1 R. App. 78, 
134.) 
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E. Nalder Brings a New Action Testing the 
Validity of the Expired Judgment 

A few days later, on April 3, 2018, Nalder filed a new complaint 

against Lewis as a purported “action on the judgment,” seeking a new 

$3.5 million judgment (minus $15,000 plus interest) and a declaration 

that the six-year limitation for bringing such an action had not expired.  

(10 R. App. 2284–88.) 

F. UAIC Intervenes in the Pending Actions 
and Moves to Consolidate Them 

To contest Nalder’s new effort to revive the expired 2008 default 

judgment against its insured, UAIC moved to intervene in both actions 

and moved for their consolidation.  (P. (Dkt. 78085) App. 8; 10 App. 

2083; 1 R. App. 227; P. (Dkt. 78085) App. 213; 11 R. App. 2610.)  The 

motion to intervene was properly served both by mail and by electronic 

service (3 R. App. 732–74), and the motion to consolidate was properly 

e-served (11 R. App. 2624); Nalder and Lewis opposed both motions.  (1 

R. App. 8, 2 R. App. 310, 3 R. App. 741, 4 R. App. 754, 763, 10 R. App. 

2308, 2329, 11 R. App. 2685, 2743.)  Seeking to create a judgment in the 

2018 action, Nalder and Lewis submitted a stipulated judgment against 

APP0536



7 

Lewis for the full amount requested in Nalder’s complaint.  (3 R. App. 

595, 4 R. App. 771.) 

The district court granted intervention in both cases (1 R. App 31, 

10 R. App. 2450),4 and the judge in the lower-numbered 2007 case or-

dered the related cases consolidated (P. (Dkt. 78243) App. 2).  The dis-

trict court did not enter judgment on Nalder’s and Lewis’s stipulation.  

(5 R. App. 1133–34.) 

G. While the Case is Stayed, Nalder and Lewis Try 
to Create a Judgment in the 2018 Action 

On January 9, 2019, the district court orally dismissed part of 

Nalder’s 2018 complaint and stayed the remaining proceedings.  (5 R. 

App. 1129, 1141–42.)  The district court gave no indication that the or-

der staying proceedings was anything other than immediate; in fact, the 

district court made it clear that it was refusing to sign Nalder’s and 

                                      
4 At the time, both cases were pending before Judge David Jones in De-
partment 29.  On October 24, 2018, a week after UAIC’s intervention, 
Judge Jones disclosed his prior work with Lewis’s then-coverage coun-
sel, Randy Tindall.  (1 R. App. 76–77.)  Upon objection by Nalder’s coun-
sel and a request to refer Tindall to the state bar, Judge Jones voluntar-
ily recused himself.  (1 R. App. 76–77.)  (The claim against Tindall was 
later dismissed.  (5 R. App. 1169.))  The 2007 case was eventually reas-
signed to Judge Eric Johnson in Department 20, who granted consolida-
tion.  (11 R. App. 2626.) 
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Lewis’s proposed judgment.  (5 R. App. 1132–33, 7 R. App. 1664–66.)  

And again in a minute order on January 22, 2019, the district court 

granted a stay pending this Court’s resolution of the certified questions.  

(7 R. App. 1664–66, 9 R. App. 2159.)   

Yet that same day, Nalder and Lewis worked to evade the stay be-

fore a written order memorializing the then-in-effect stay could be en-

tered (6 R. App. 1311, 1316–185): Nalder served and Lewis accepted an 

offer of judgment for over $5 million, and they submitted the judgment 

to the clerk for entry.  (5 R. App. 1194, 1197, 1201.)  As the notice of ac-

ceptance and the clerk’s entry of judgment were filed at the same mi-

nute (5 R. App. 1194, 1201), neither UAIC nor the district judge had ad-

vance notice of this judgment.  UAIC moved to vacate the judgment.  (5 

R. App. 1176, 8 R. App. 1853.)  Based on the mistake or inadvertence in 

the clerk’s entering judgment while the case was stayed, the district 

court vacated the judgment.  (7 R. App. 1656, 1666–67.) 

                                      
5 See also 9 R. App. 2002–04 (counsel’s comments on the draft order, in-
cluding the denial of Nalder’s and Lewis’s stipulation and the granting 
of the stay). 
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Nalder and Lewis complained that in vacating the judgment the 

district court violated their due process, and they asked the court to re-

instate the judgment on grounds that the oral ruling and minute order 

could not restrain the parties until the entry of a written order staying 

the case.  (6 R. App. 1328, 1487; 10 R. App 2272.)  The district court de-

nied the motions, noting that it had stayed the matter at the previous 

hearing, that the judgment entered by the clerk was void, and that va-

cating merely “put us back to where I thought I clearly had indicated I 

wanted us to be” at the time the district court stayed the case.  (10 R. 

App. 2283; 7 R. App. 1656, 1666–67; 10 App. 2286–87.) 

SUMMARY OF THE ARGUMENT 

United Automobile Insurance Company timely intervened.  In the 

2018 action, intervention was timely because that case—seeking to re-

vive an expired judgment from 2008—has not proceeded to trial or judg-

ment.   

And in the underlying 2007 action, intervention is likewise appro-

priate because (1) that case is consolidated with the 2018 action in 

which UAIC’s intervention is proper, (2) UAIC intervened not to reopen 

what the parties did in 2008 but to prevent Nalder from reopening that 
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expired judgment, (3) to the extent Nalder raises doubts about the 2008 

judgment’s expiration, the district court has not ruled on that mixed 

question of law and fact, so the objection to intervention is premature.   

If a wooden reading of Ryan v. Landis, 58 Nev. 253, 75 P.2d 734 

(1938) would prevent intervention in these circumstances, that case 

should be reconsidered or overruled. 

ARGUMENT 

Standard of review:  Intervention may be as of right or permis-

sive.  Determining whether a party has met the requirements to inter-

vene as of right “is within the district court’s discretion.”  Hairr v. First 

Judicial Dist. Court, 132 Nev., Adv. Op. 16, 368 P.3d 1198, 1201 (2016) 

(quoting Am. Home Assurance Co. v. Eighth Judicial Dist. Court, 122 

Nev. 1229, 1238, 147 P.3d 1120, 1126 (2006)).  And “[a] district court’s 

ruling on permissive intervention is subject to ‘particularly deferential’ 

review.”  Id., 132 Nev., Adv. Op. 16, 368 P.3d at 1202 (quoting United 

States v. City of New York, 198 F.3d 360, 367 (2d Cir. 1999)).  This is 

true even on the question of timeliness.  Lawler v. Ginochio, 94 Nev. 

623, 626, 584 P.2d 667, 668 (1978). 
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I. 
 

INTERVENTION IS SUBSTANTIVELY PROPER 

Apart from the question of timeliness, there is little dispute that 

the district court acted within its discretion to allow intervention, 

whether as of right or for permissive intervention. 

A. Intervention Gives Voice to Unrepresented Positions 
and Protects the Integrity of the Judicial Process 

Intervention is an essential tool for protecting the integrity of the 

judicial process and ensuring that Courts resolve legal issues correctly.  

Rule 24 offers two paths to intervention:  The district court must let a 

party intervene when a statute confers such a right or  

when the applicant claims an interest relating to the 
property or transaction which is the subject of the ac-
tion and the applicant is so situated that the disposi-
tion of the action may as a practical matter impair or 
impede the applicant’s ability to protect that interest, 
unless the applicant’s interest is adequately repre-
sented by existing parties. 

NRCP 24(a); Am. Home Assurance Co., 122 Nev. at 1238, 147 P.3d at 

1126.6 

                                      
6 UAIC refers to the rules in effect as of the time of intervention in 
2018. 

APP0541



12 

But even without such an interest, the district court may allow in-

tervention “when an applicant’s claim or defense and the main action 

have a question of law or fact in common.”  NRCP 24(b)(2).  In exercis-

ing discretion, the court should consider whether intervention will “un-

duly delay or prejudice the adjudication of the rights of the original par-

ties.”  NRCP 24(b).  Of course, a case may take longer to resolve when-

ever a proposed intervenor demands “anything adversely to both the 

plaintiff and the defendant,” but that kind of “prejudice” is baked into 

the statutory right of intervention itself.  NRS 12.130(1)(b); see also St. 

Charles Tower, Inc. v. County of Franklin, No. 4:09-CV-987-DJS, 2010 

WL 743594, at *6–7 (E.D. Mo. Feb. 25, 2010) (“[P]rejudice that results 

from the mere fact that a proposed intervenor opposes one’s position 

and may be unwilling to settle always exists when a party with an ad-

verse interest seeks intervention.” (quoting United States v. Union Elec. 

Co., 64 F.3d 1152, 1159 (8th Cir. 1995))).  The question is whether the 

delay in moving for intervention causes undue harm.  Lawler, 94 Nev. 

at 626, 584 P.2d at 669; St. Charles Tower, 2010 WL 743594, at *6–7 

(citing Union Elec. Co., 64 F.3d at 1159). 
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B. The District Court Had Discretion 
to Allow UAIC’s Intervention 

The district court had good cause to allow UAIC’s intervention 

here.  UAIC had a right to intervene based on its interest in preventing 

an expired judgment from being enforced or revived against its in-

sured—for which Nalder expressly seeks to hold UAIC liable in the bad-

faith lawsuit.  NRCP 24(a).  And given Lewis’s refusal to cooperate in 

UAIC’s defense—going so far as to collaborate with Nalder in trying to 

get a multimillion-dollar judgment entered against himself, and to pre-

vent UAIC from protecting Lewis against such a judgment—there is no 

question that the original parties left UAIC’s interest inadequately rep-

resented.  NRCP 24(a).  Had Lewis cooperated in the defense, UAIC ar-

guably would not have needed to intervene; his refusal made interven-

tion essential.  Cf. Hairr, 132 Nev., Adv. Op. 16, 368 P.3d at 1201–02 

(upholding denial of intervention where “petitioners and the State have 

the same ultimate objective” and petitioners could not “point to any ar-

guments that the State was refusing to make”).  Plus, the question of 

the judgment’s expiration without renewal in the bad-faith lawsuit (now 

pending before this Court as a certified question) dovetails the main 

question in the 2007 litigation: whether the judgment can be amended 
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or revived after its expiration.  In fact, to have refused intervention in 

these circumstances would have been an abuse of discretion. 

II. 
 

UAIC’S INTERVENTION IN THE 2018 ACTION, 
IN WHICH THERE IS NO JUDGMENT, WAS TIMELY 

The real issue, then, is timing. 

Half of Nalder’s and Lewis’s petition fails on its own terms.  They 

tether their petition to the statement in Lopez v. Merit Insurance Co., 

109 Nev. 553, 556, 853 P.2d 1266, 1268 (1993) that “NRS 12.130 does 

not permit intervention subsequent to the entry of a final judgment.”  

But there is no judgment—final or otherwise—in the 2018 action.  (5 R. 

App. 1132–33.)   

They point to the statement that “a voluntary agreement of the 

parties stands in the place of a verdict” (Pet’n 23–24 (citing Dangberg 

Holdings v. Douglas County, 115 Nev. 129, 978 P.2d 311 (1999)), ne-

glecting that what counts is not the mere agreement, but “judgment . . . 

by agreement.”  Ryan v. Landis, 58 Nev. 253, 75 P.2d 734, 735–36 

(1938) (emphasis added).  Estate of Lomastro ex rel. Lomastro v. Am. 

Family Ins. Grp., 124 Nev. 1060, 1071 n.29, 195 P.3d 339, 347 n.29 
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(2008) (describing Lopez as holding that “intervention after entry of 

judgment on a settlement agreement was not timely” (emphasis 

added)).  In Eckerson v. C.E. Rudy, Inc., for example, it was important 

in denying intervention that the parties had not only settled, but that 

“[b]y the time the application for intervention was made a default judg-

ment had been entered.”  72 Nev. 97, 98–99, 295 P.2d 399, 399–400 

(1956).   

Here, in contrast, UAIC timely sought intervention before Nalder 

and Lewis submitted their proposed judgment.  The district court did 

not enter judgment on that settlement.  So even on the notion that a 

judgment cuts off all rights of intervention, the district court properly 

let UAIC intervene in the 2018 action. 

And as discussed immediately below, that categorical view about 

the timing of intervention misreads the rule, the statute, and the case 

law. 
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III. 
 

UAIC’S INTERVENTION IN THE 2007 ACTION, 
WHICH NALDER IS TRYING TO REVIVE, WAS TIMELY 

The petition’s objection to UAIC’s intervention in the 2007 action 

is equally unfounded.  First, because UAIC’s intervention in the 2018 

action was timely and that action has been consolidated with the 2007 

action, kicking UAIC out of the consolidated action would have been un-

tenable.  Second, UAIC’s intervention in the 2007 action was itself 

timely because UAIC is not seeking a new or different judgment; UAIC 

is just preventing Nalder from transforming the old, expired judgment 

into a valid one.  No case forbids intervention in this circumstance, and 

other jurisdictions approve it.  Third, even if the validity of the 2008 

judgment were enough to prevent intervention, that mixed question of 

law and fact has not been resolved, making this petition premature.  

And fourth, if Nalder and Lewis are correct that this Court’s cases for-

bid intervention even to point out a judgment’s voidness due to expira-

tion—an issue that could be raised by nonparty amici or the court on its 

own motion—those cases should be reconsidered or overruled. 
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A. The 2007 Action Is Consolidated with the 2018 
Action, in which UAIC Properly Intervened 

Because UAIC properly intervened in the 2018 action, it is a 

proper party to this action, which has now been consolidated with the 

2007 action.  Nalder and Lewis assume that a party must justify inter-

vening in each of a consolidated action’s constituent cases before inter-

vention in any one of those cases will be honored for the consolidated ac-

tion.  There is no basis for that assumption.  As set forth in the answer 

to the petition in Docket No. 78243, consolidation was proper.  So 

UAIC’s demonstrated right to intervene in the 2018 action renders 

them a proper party to this now-consolidated action. 

B. Intervention Properly Attaches to Nalder’s Pending 
Quest to Revive an Expired Judgment 

1. What Cuts Off Intervention Is the Absence 
of a Pending Issue, Not a Judgment 

This Court’s “cases generally reflect that intervention is timely if 

the procedural posture of the action allows the intervenor to protect its 

interest.”  Estate of Lomastro, 124 Nev. at 1071 n.29, 195 P.3d at 347 

n.29.  So while an intervenor “must take the action as he finds it,” 

Ryan, 58 Nev. 253, 75 P.2d at 736, if a “matter[] would otherwise be 

subject to reconsideration,” the intervenor can raise that issue just as 
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well as any party.  Estate of Lomastro, 124 Nev. at 1068 n.10, 195 P.3d 

at 345 n.10 (quoting Arizona v. California, 460 U.S. 605, 615 (1983)). 

The entry of a judgment does not, in itself, cut off the right to in-

tervene.  Although this Court has occasionally denounced as untimely 

attempts to intervene to reopen a final judgment—“where the contro-

versy already is ended and settled to the satisfaction of the parties liti-

gant”— “it would more accurately be said that there was no pending ac-

tion to which the intervention might attach.”  Eckerson, 72 Nev. at 98–

99, 295 P.2d at 399–400, quoted in Lopez, 109 Nev. at 556, 853 P.2d at 

1268. 

a. USUALLY, AN INTERVENOR IS PRECLUDED 
ONLY FROM MOST CHALLENGES TO 
A FACIALLY VALID JUDGMENT 

“No intervention after a final judgment” is a decent rule of thumb, 

for in most cases only a party to a judgment can appeal that judgment 

or challenge it in the district court.  See Anthony S. Noonan IRA, LLC v. 

Bank of New York Mellon, No. 71365, 429 P.3d 294 (Nev. Oct. 12, 2018) 

(unpublished table disposition) (citing Lopez, 109 Nev. at 556–57, 853 

P.2d at 1268–69).  That includes most motions under Rule 60(b).  Id.  

And in many cases, such as when an insured is pursuing tort claims 
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that will require the insurer to pay out uninsured-motorist benefits, the 

need for intervention becomes clear well before the judgment.  See 

Lopez, 109 Nev. at 556–57, 853 P.2d at 1268–69. 

b. AN EXPIRED JUDGMENT IS NOT A JUDGMENT 

Not so with a judgment that, without facing a threat of being reo-

pened or relitigated, simply expires by its own terms.  In contrast with a 

judgment that appears valid on its face, after the time for enforcing a 

judgment has passed without renewal, “a judgment no longer exists to 

be renewed.”  Kroop & Kurland, P.A. v. Lambros, 703 A.2d 1287, 1293 

(Md. Ct. Spec. App. 1998) (citations omitted).  The expired judgment is 

void.  Leven v. Frey, 123 Nev. 399, 410, 168 P.3d 712, 719 (2007).  And 

that can be raised not just on direct appeal from proceedings to enforce 

that judgment, but as a collateral attack in the underlying case.  Raw-

son v. Ninth Judicial Dist. Court, 133 Nev., Adv. Op. 44, 396 P.3d 842, 

848 & n.4 (2017); NRCP 60(b)(4).  Not only can the parties mount such 

an attack, but the court on its own motion can, too.  A-Mark Coin Co., 

Inc. v. Redfield’s Estate, 94 Nev. 495, 498, 582 P.2d 359, 361 (1978).  

The burden for establishing renewal rests with the party asserting its 

continued validity.  Leven, 123 Nev. at 405, 168 P.3d at 717.  “Either a 
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judgment is void or it is valid.  Determining which it is may well pre-

sent a difficult question, but when that question is resolved, the court 

must act accordingly.”  11 WRIGHT & MILLER, FEDERAL PRACTICE AND 

PROCEDURE § 2862 (3d ed.).  In a real sense, when the parties take ac-

tion to revive and expired judgment, they are no longer operating “after 

a final judgment.” 

Other jurisdictions have held that an interested party such as an 

insurer can bring a Rule 60(b) motion to vacate certain judgments 

against its insureds—even without the insured’s consent.  Crawford v. 

Gipson, 642 P.2d 248, 249–50 (Okla. 1982) (citing Kollmeyer v. Willis, 

408 S.W.2d 370 (Mo. Ct. App. 1966)).  Particularly when the plaintiff 

undertakes to enforce a void judgment, “any interested person[] may 

show such nullity.”  Gumina v. Dupas, 159 So. 2d 377, 379 (La. Ct. App. 

1964). 

Ryan v. Landis, 58 Nev. 253, 75 P.2d 734 (1938) is not to the con-

trary.  There, this Court rejected intervention as “a proper remedy to 

vacate a judgment alleged to be void,” id., 58 Nev. 253, 75 P.2d at 735–

36, relying on the Washington Supreme Court’s decision in Seattle & N. 

Ry. Co. v. Bowman, 102 P. 27 (Wash. 1909).  That case, however, makes 
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clear that it is not talking about a motion under modern Rule 60(b)(4); 

far from it, the proposed intervenors in Bowman who claimed defective 

service did not directly attack the judgment in the trial court but came 

up with that theory only on appeal: 

As the judgment is regular upon its face and recites due 
and personal service, it would seem that the validity of 
such service and the question whether the person upon 
whom it had been made was an authorized officer of the 
defendant could only be questioned in a proceeding di-
rectly attacking the judgment, properly instituted by 
motion or petition . . . . 

102 P. at 28–29 (emphasis added).  The problem was not that such a 

motion was unavailable to the proposed intervenors, but that they 

elected not to use it. 

But even supposing that good reasons exist for denying a third 

party the right to challenge as void a judgment that is “regular upon its 

face,” there is no reason to bar intervention that merely points out a 

judgment’s facial invalidity due to expiration.  As the court could so con-

clude on its own, or with the help of amici, so should an intervenor be 

able to make that same point.  Cf., e.g., United States v. Windsor, 570 

U.S. 744, 755 (2013) (amicus appointed to argue that the Court lacks ju-

risdiction, a position not taken by either party). 
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2. Nalder’s Attempt to Revive an Expired Judgment 
Creates a New, Pending Issue in the 2007 Case 

Here, the district court appreciated the difference between inter-

vening in a case after a valid, final judgment and intervening in new lit-

igation to revive an expired judgment: 

But I do see, you know, a distinction between that case, 
those cases, and what we have here, which is you now 
have essentially the prospect of new litigation, which is 
that 2018 case, on—to enforce that 2007 judgment. 

And that new litigation creates new issues, which is 
whether that judgment has expired . . . or has been re-
newed.  And I think definitely UAIC . . . has an interest 
in that and meets the elements necessary to intervene. 

(5 R. App. 1132–33.)  UAIC is not challenging or seeking to reopen the 

2007 judgment, even in the sense discussed in Ryan v. Landis.  Those 

issues were long ago decided, and but for Nalder’s harried reaction to 

this Court’s certified question, that case would have stayed closed.  Ra-

ther, it is Nalder who is attempting to resuscitate a decade-old judg-

ment without timely renewing it under NRS 17.214.  (5 R. App. 1109–

10 (describing this case as “litigation to declare that judgment a valid or 

continuing, renewed or whatever, judgment”).)  That new controversy 

has not gone to trial or otherwise to judgment, and while that dispute 

hinges in part on what to make of a document called “judgment” in the 
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docket from 2008, UAIC’s intervention in this present, pending dispute 

is timely. 

C. The Undeveloped Record Underscores 
the Impropriety of Writ Relief 

Nalder and Lewis are not just wrong in their legal position.  They 

are also bringing this challenge in the wrong form: a premature petition 

for extraordinary relief rather than an appeal in the ordinary course.  

Because the status of the 2008 judgment is uncertain, and Nalder and 

Lewis swear that nothing this Court does will resolve it, this Court can-

not prejudge the validity of the 2008 judgment to bar intervention. 

1. Orders Granting Intervention Are Appealable, 
and this Court Should Not Hear the Petition 

When a district court has denied intervention, the party seeking 

intervention cannot appeal, so “a mandamus petition is an appropriate 

method to seek review of such an order.”  Hairr, 132 Nev., Adv. Op. 16, 

368 P.3d at 1200 (citing Am. Home Assurance Co., 122 Nev. at 1234, 147 

P.3d at 1124). 

In contrast, a party contesting an order granting intervention can 

do so on appeal.  See Lopez, 109 Nev. at 554, 853 P.2d at 1266.  This 
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Court should abstain from hearing the petition now and allow the dis-

trict court to more fully develop the issues. 

2. This Court Should Not Grant Mandamus in the 
Face of Legal and Factual Uncertainty 

 “Mandamus is an important escape hatch from the final judgment 

rule, but such relief must be issued sparingly and thoughtfully due to 

its disruptive nature.  Advisory mandamus, like any form of interlocu-

tory review, carries the significant negative risks of delaying the ulti-

mate resolution of the dispute and undermining the ‘mutual respect 

that generally and necessarily marks the relationship between . . . trial 

and appellate courts.’”  Archon Corp. v. Eighth Judicial Dist. Court, 133 

Nev., Adv. Op. 101, 407 P.3d 702, 709 (2017) (quoting Bauman v. U.S. 

Dist. Court, 557 F.2d 650, 653 (9th Cir. 1977)). 

3. Further Findings Are Necessary to Resolve the 
Threshold Question of Renewal or Expiration 

Here, even assuming for a moment Nalder’s and Lewis’s position 

that a final judgment precludes intervention, it is far too early to say 

whether there is such a judgment.  Integral to their argument against 

intervention is the assumption that they will prevail in her new claim 

about renewal, proving a final judgment in the 2007 action.  But the 
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case is stayed pending this Court’s resolution of the certified questions 

(6 R. App. 1311, 1316–18), and even then, Lewis and Nalder repeatedly 

assert that this Court is “NOT deciding if the judgment is expired.”  

(E.g., 6 R. App. 1330, 1489; 10 R. App. 2277.)  The district court will 

eventually consider this Court’s decision, any decision from the Ninth 

Circuit, and its own factfinding to decide whether the 2008 judgment is 

valid.  The district court’s decision may provide grounds for the district 

court to reconsider the intervention question or for an appeal. 

For now, though, that remains uncertain.  Simply assuming that 

they win on this crucial question is an abuse of the extraordinary writ 

procedure. 

D. Preventing Intervention Would 
Produce Waste and Absurd Results 

Ignoring the circumstances that call for intervention in a case 

such as this—where a party is attempting to revive a facially invalid 

judgment—would produce tremendous waste and perverse results. 
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1. Denying Intervention Would 
Waste this Court’s Resources 

That UAIC has intervened to participate in the consolidated case 

below, rather than to appeal to this Court, highlights an absurd conse-

quence of Nalder’s and Lewis’s petition.  By their logic, this Court’s 

work would triple: this Court would grant their petition, then UAIC 

would file its own petition challenging a judgment affecting its interests 

without its joinder, then the district court would join UAIC as a party, 

and finally, after a final judgment, the losing party could appeal. 

Something similar happened in the two-part saga of Gladys Baker 

Olsen Family Trust ex rel. Olsen v. Olsen.  In part one, the district court 

entered a judgment invading the assets of a nonparty trust, removing 

the nonparty trustee, and taking other adverse actions. 109 Nev. 838, 

839, 858 P.2d 385, 385 (1993) (Olsen I).  The trust moved to intervene 

after the judgment, but “only for purposes of appealing” the order.  Id.  

This Court vacated the intervention order, noting that the district court 

could not grant intervention solely to confer party status for standing to 

appeal.  Id. at 841–42, 858 P.2d at 386–87.  Without being a proper 

party, the trust lacked standing to appeal the order, so this Court dis-

missed the appeal without prejudice to file a writ petition instead.  Id.  
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In part two, this Court heard and granted the petition heard the trust’s 

writ petition challenge to the order of June 2, 1993.  Gladys Baker Olsen 

Family Trust ex rel. Olsen v. Eighth Judicial Dist. Court, 110 Nev. 548, 

874 P.2d 778 (1994) (Olsen II).  This Court held that “joinder rather 

than knowledge of a lawsuit and opportunity to intervene is the method 

by which potential parties are subjected to the jurisdiction of the court.”  

Id. at 553, 874 P.2d at 781.  The trust was an indispensable party to a 

judgment regarding trust property, and “failure to join an indispensable 

party may be raised by the appellate court sua sponte.”  Id. at 554, 874 

at 782 (citing Schwob v. Hemsath, 98 Nev. 293, 646 P.2d 1212 (1982)).  

This Court vacated the order as void and remanded for the trust to 

be . . . joined as a party.  Id. 

It cannot be that every time a court fails to join an indispensable 

party to a judgment—rendering the judgment void—the party and the 

district court are powerless to remedy that defect and instead must pe-

tition this Court for extraordinary relief.  Rather, the problem in Olsen 

was that the district court tried to confer only appellate standing, with-

out actually joining the trust to any proceedings in the district court.  

By contrast, the recognition that the judgment was void—something, 
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again, the district court could decide sua sponte—freed the court to join 

the trust as a party to the district-court proceedings. 

Here, too, it would be absurd to deny UAIC intervention now, only 

to have to vacate the judgment affecting UAIC’s rights on the basis that 

UAIC was an indispensable party who ought to have been joined.  In-

stead, the district court properly exercised its discretion to join UAIC, 

not merely to appeal a judgment between other parties, but to partici-

pate as an indispensable party in Nalder’s pending efforts to revive a 

judgment that on its face appeared expired. 

2. Denying Intervention Would 
Spur Collusive Settlements 

A basic principle of intervention is that an intervening party can-

not “be prejudiced by not doing an act that they had no right to do” be-

fore the intervention.  State ex rel. Moore v. Fourth Judicial Dist. Court, 

77 Nev. 357, 361, 364 P.2d 1073, 1075–76 (1961). 

Yet to deny intervention in these circumstances would also create 

a disastrous template for collusive settlements in preparation for a 

claim against an insurer.  The defendant could refuse to cooperate with 

the insurer, stipulate to an exorbitant judgment, then prevent the in-

surer from coming in to vacate the judgment on behalf of the insured.  
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3. Denying Intervention Would Give 
UAIC Fewer Rights than an Amicus 

As discussed, where the court has power to act on its own motion, 

anyone could appear amicus to assist the court’s resolution.  Indeed, 

this Court has approved of “allowing a proposed intervenor to file an 

amicus brief” where doing so “is an adequate alternative to permissive 

intervention.”  See, e.g., Hairr, 132 Nev., Adv. Op. 16, 368 P.3d at 1203 

(quoting McHenry v. Comm’r, 677 F.3d 214, 227 (4th Cir. 2012)).  And 

amici can appear at any stage of litigation, including rehearing on ap-

peal.  E.g., Powers v. United Services Auto. Ass’n, 115 Nev. 38, 40–41, 

979 P.2d 1286, 1287–88 (1999); Bahena v. Goodyear Tire & Rubber Co., 

126 Nev. 606, 608, 245 P.3d 1182, 1184 (2010).  In such a circumstance, 

it makes no sense to bar a party whose interests are adversely affected 

from intervening to make the same arguments.  Id. (recognizing that 

amicus briefing may be inadequate when the proposed intervenor’s in-

terests are not represented by the original parties). 
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E. If Ryan v. Landis Is Read to Prevent 
Intervention, It Should Be Overruled 

The rule UAIC proposes—that an intervenor may appear after 

judgment when (1) the judgment appears void on its face, (2) the origi-

nal parties raise new issues regarding the validity of the facially void 

judgment, (3) the dispute does not reopen or relitigate any issue in the 

original judgment, and (4) the court or amici could raise the same argu-

ments, without the original parties’ acquiescence—does no violence to 

the principles that thread through the case law from Ryan to Eckerman 

to Lopez to Lomastro.  It remains true that “[a]n intervener must take 

the action as he finds it”: the intervenor cannot make arguments re-

garding previously decided issues that, under NRCP 60(b) or NRAP 3A 

only a party could make.  Ryan, 58 Nev. 253, 75 P.2d at 736.  And these 

limitations preserve the “simplicity, clarity and certainty” of a jurisdic-

tion rule that nonetheless does not force absurd, and duplicative, writ 

petitions or appeals.  See Olsen I, 109 Nev. 838, 841, 858 P.2d 385, 387 

(1993).  It would simply bring Nevada into the mainstream of jurisdic-

tions interpreting Rule 24.  See McDonald v. E. J. Lavino Co., 430 F.2d 

1065, 1071 (5th Cir. 1970) (describing limits on intervention after judg-
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ment, including that the intervention not reopen or relitigate the origi-

nal lawsuit); see generally 7C WRIGHT & MILLER, FEDERAL PRACTICE 

AND PROCEDURE § 1916 & n.23 (3d ed.) (listing cases in nearly every 

circuit allowing intervention in limited circumstances after a final judg-

ment);.7 

                                      
7 SEC v. U.S. Realty & Improvement Co., 310 U.S. 434, 458–461 (1940); 
Flynt v. Lombardi, 782 F.3d 963 (8th Cir. 2015); Blum v. Merrill Lynch 
Pierce Fenner & Smith Inc., 712 F.3d 1349 (9th Cir. 2013); United 
States v. City of Detroit, 712 F.3d 925 (6th Cir. 2013); In re Lease Oil 
Antitrust Litig., 570 F.3d 244 (5th Cir. 2009); Tweedle v. State Farm 
Fire & Cas. Co., 527 F.3d 664 (8th Cir. 2008); Alstom Caribe, Inc. v. 
Geo. P. Reintjes Co., 484 F.3d 106 (1st Cir. 2007); Elliott Indus. Ltd. 
P’ship v. BP Am. Prod. Co., 407 F.3d 1091 (10th Cir. 2005); Acree v. Re-
public of Iraq, 370 F.3d 41, 50 (D.C. 2004); Tocher v. City of Santa Ana, 
219 F.3d 1040 (9th Cir. 2000); Pansy v. Borough of Stroudsburg, 23 F.3d 
772 (3d Cir. 1994); United States ex rel. McGough v. Covington Techs. 
Co., 967 F.2d 1391 (9th Cir. 1992); Beckman Indus., Inc. v. Int’l Ins. Co., 
966 F.2d 470 (9th Cir. 1992); Ceres Gulf v. Cooper, 957 F.2d 1199 (5th 
Cir. 1992); Officers for Justice v. Civil Serv. Comm’n, 934 F.2d 1092 (9th 
Cir. 1991); United Nuclear Corp. v. Cranford Ins. Co., 905 F.2d 1424 
(10th Cir. 1990); United States v. Yonkers Bd. of Educ., 902 F.2d 213 (2d 
Cir. 1990); Grubbs v. Norris, 870 F.2d 343 (6th Cir. 1989); Bank of Am. 
Nat’l Trust & Savs. Ass’n v. Hotel Rittenhouse Assocs., 844 F.2d 1050 
(3d Cir. 1988); Fiandaca v. Cunningham, 827 F.2d 825 (1st Cir. 1987); 
Hill v. W. Elec. Co., 672 F.2d 381, 387 (4th Cir. 1982); Brown v. Eckerd 
Drugs, Inc., 663 F.2d 1268, 1278 (4th Cir. 1981), vacated on other 
grounds, 457 U.S. 1128 (1982); Howse v. S/V “Canada Goose I”, 641 
F.2d 317 (5th Cir. 1981); Fleming v. Citizens For Albemarle, Inc., 577 
F.2d 236 (4th Cir. 1978); McDonald, 430 F.2d 1065 (reversing denial of 
insurer’s motion to intervene); Shy v. Navistar Int’l Corp., 291 F.R.D. 
128 (S.D. Ohio 2013); Nextel Commc’ns of Mid-Atlantic, Inc. v. Town of 
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Hanson, 311 F. Supp. 2d 142 (D. Mass 2004); S. Pac. Co. v. City of Port-
land, 221 F.R.D. 637 (D. Or. 2004); Van Etten v. Bridgestone/Firestone, 
Inc., 117 F. Supp. 2d 1375 (S.D. Ga. 2000), vacated on other grounds sub 
nom. Chi. Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304 
(11th Cir. 2001); Smith v. Bd. of Election Comm’rs, 586 F. Supp. 309 
(N.D. Ill. 1984); Wilson v. Sw. Airlines Co., 98 F.R.D. 725 (N.D. Tex. 
1983); In re Franklin Nat’l Bank Secs. Litig., 92 F.R.D. 468 (E.D.N.Y. 
1981); Armstrong v. Bd. of Sch. Dirs., 471 F. Supp. 827, 846 (E.D. Wis. 
1979); New York State ex rel. New York County v. United States, 65 
F.R.D. 10 (D.D.C. 1974); EEOC v. Am. Tel. & Tel. Co., 365 F. Supp. 
1105 (E.D. Pa. 1973), aff’d, 506 F.2d 735 (3d Cir. 1974); Winders v. Peo-
ple, 45 N.E.3d 289, 293 (Ill. App. Ct. 2015); R.D.B. v. A.C., 27 So. 3d 
1283, 1286 (Ala. Civ. App. 2009); Olver v. Fowler, 168 P.3d 348, 352–53 
(Wash. 2007); Ex parte Caremark RX, Inc., 956 So. 2d 1117, 1129 (Ala. 
2006); City of Chicago v. Ramirez, 852 N.E.2d 312, 322 (Ill. Ct. App. 
2006); Johnson Turf & Golf Mgmt., Inc. v. City of Beverly, 802 N.E.2d 
597, 600 (Mass. App. Ct. 2004); Jenkins v. City of Coll. Park, 840 A.2d 
139, 146 (Md. 2003); Taylor v. Abernethy, 560 S.E.2d 233, 236 (N.C. Ct. 
App. 2002); Wichman v. Benner, 948 P.2d 484, 488 (Alaska 1997); Hu-
mana Health Plans, Inc. v. Durant, 650 So. 2d 203, 204 (Fla. Dist. Ct. 
App. 1995); Cruz Mgmt. Co., Inc. v. Thomas, 633 N.E.2d 390, 393 (Mass. 
1994); Blue Cross/Blue Shield of R.I. v. Flam ex rel. Strauss, 509 
N.W.2d 393, 396 (Minn. Ct. App. 1993) (reversing denial of insurer’s 
motion to intervene to vacate judgment against insured); Weimer v. Yp-
parila, 504 N.W.2d 333, 336 (S.D. 1993); Rosenbalm v. Commercial 
Bank of Middlesboro, 838 S.W.2d 423, 427 (Ky. Ct. App. 1992); Bouhl v. 
Gross, 478 N.E.2d 620, 624 (Ill. App. Ct. 1985) Petition of City of Shaw-
nee, 687 P.2d 603, 612 (Kan. 1984) (“The trial court not only had juris-
diction to grant the motion to intervene, but also authority to grant re-
lief from the final judgment . . . .”); Salvatierra v. Nat’l Indem. Co., 648 
P.2d 131, 135 (Ariz. Ct. App. 1982); Vicendese v. J-Fad, Inc., 389 A.2d 
1021, 1024 (N.J. Super. Ct. 1978); Elwell v. Vt. Commc’ns Mktg. Grp., 
Inc., 349 A.2d 218, 220 (Vt. 1975) (““While there is some authority for 
the proposition that intervention after final judgment is untimely, we 
feel that the better view is that intervention may be permitted even af-
ter final judgment where those already parties are not prejudiced, and 
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But if Ryan and its progeny are read to bar every intervention in a 

case whose docket includes a document labeled “judgment,” this Court 

should reconsider those cases today. 

1. The Washington Authority on which 
Ryan Relied Has Been Discarded 

Stare decisis is at its weakest when the cases relied upon to create 

a rigid rule have themselves been discarded.  In re Estate of Sarge, 134 

Nev., Adv. Op. 105, 432 P.3d 718, 722 (2018) (overruling Mallin v. 

Farmers Ins. Exch., 106 Nev. 606, 797 P.2d 978 (1990), which had relied 

on now-overruled federal cases). 

Here, as discussed, Ryan rejected “the proposition that interven-

tion is a proper remedy to vacate a judgment alleged to be void” based 

on a Washington Supreme Court case, though that case did not actually 

                                      
that where there is real potential for harm to the intervenor interven-
tion should be denied as untimely only in extreme circumstances.”); E. 
Constr. Co. v. Cole, 217 N.W.2d 108, 110 (Mich. Ct. App. 1974); Wags 
Transp. Sys., Inc. v. City of Miami Beach, 88 So. 2d 751, 752 (Fla. 1956); 
Zeitinger v. Hargadine-McKittrick Dry Goods Co., 250 S.W. 913, 916 
(Mo. 1923); Sizemore v. Dill, 220 P. 352, 355 (Okla. 1923); Casey v. Ohio 
State Nurses Ass’n, 114 N.E.2d 866, 867–68 (Ohio Ct. App. 1951); 
Brown v. Brown, 98 N.W. 718, 721 (Neb. 1904). 
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categorically bar such a remedy.  See Ryan, 58 Nev. 253, 75 P.2d at 

735–36 (citing Seattle & N. Ry. Co. v. Bowman, 102 P. 27 (Wash. 1909)). 

But even if it did, Washington has abandoned such a categorical 

approach, holding now intervention is permitted after judgment upon a 

“strong showing” of the factors.  Olver v. Fowler, 168 P.3d 348, 352–53 

(Wash. 2007); compare also Safely v. Caldwell, 42 P. 766 (Mont. 1895) 

(cited in Ryan and prohibiting intervention after default judgment), 

with In re Marriage of Glass, 697 P.2d 96, 99 (Mont. 1985) (“motions to 

intervene made after judgment are not per se untimely”). 

2. Under Ryan’s Strict Reading, 
NRS 12.130 Would Be Unconstitutional 

Cases such as Ryan v. Landis often invoke NRS 12.130’s reference 

to intervention “[b]efore the trial” as a limitation on the time for inter-

vention.  It is not.  The Legislature was simply respecting the separa-

tion of powers, enacting a substantive standard for intervention (“an in-

terest in the matter in litigation”) and allocating costs, NRS 12.130(1),  

but not treading on the judiciary’s exclusive power to “manage the liti-

gation process” and “provide finality.”  See Berkson v. LePome, 126 Nev. 

492, 501, 245 P.3d 560, 566 (2010) (invalidating NRS 11.340, a statute 
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allowing plaintiffs to refile claims after their reversal on appeal, for vio-

lating separation of powers). 

The Legislature can “sanction the exercise of inherent powers by 

the courts,” but it cannot “limit or destroy” them.  Lindauer v. Allen, 85 

Nev. 430, 434, 456 P.2d 851, 854 (1969).  Thus, a statute that attempted 

to limit the preclusive effect of a judgment was unconstitutional for in-

terfering with a “judicial function.”  State Farm Mut. Auto. Ins. Co. v. 

Christensen, 88 Nev. 160, 162–63, 494 P.2d 552, 553 (1972).  If possible, 

however, this Court reads statutes so as not to impinge on the judici-

ary’s rulemaking, adjudicative, and other incidental powers.  Borger v. 

Eighth Judicial Dist. Court, 120 Nev. 1021, 1029–30, 102 P.3d 600, 606 

(2004).  In Borger, for example, because the expert-affidavit require-

ment for medical-malpractice claims “contains no explicit prohibition 

against amendments [of defective affidavits], and because legislative 

changes in the substantive law may not unduly impinge upon the abil-

ity of the judiciary to manage litigation,” this Court held that district 

courts retained their discretion to allow amendments.  Id.  “Retention of 

this discretion . . . is consistent with well-recognized notions of separa-

tion of legislative and judicial powers.”  Id. 
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Thus, the Nebraska Supreme Court held that a statute allowing 

intervention “before the trial commences” could not restrict the judici-

ary from allowing intervention after judgment:  

[H]owever that section may affect the right of a party 
to intervene, we are satisfied that it was not intended, 
and should not be permitted, to require a court to pur-
sue an erroneous theory to a worthless decree, nor to 
curtail, in any degree, its power to do complete justice, 
so long as it retains jurisdiction of the cause and the 
parties. 

Brown v. Brown, 98 N.W. 718, 721 (Neb. 1904). 

Here, too, this Court should read NRS 12.130 to avoid an uncon-

stitutional infringement on judicial power.  The Legislature cannot force 

the judiciary to accept intervention after a final judgment; that is why 

the statute only addresses intervention “[b]efore the trial.”  At the same 

time, though, the Legislature cannot restrict the judiciary’s rulemaking 

authority or ad hoc decisionmaking to permit intervention in limited 

circumstances after a final judgment; the statute simply does not ad-

dress it.  The court remains free to apply its own rules of civil proce-

dure, as the federal courts and many state courts have, to govern post-

judgment intervention.  The district courts retain jurisdiction after 

judgment over some matters, including to declare a judgment void.  So 
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to read NRS 12.130 as categorically barring intervention after the trial 

would render the statute unconstitutional for infringing on the judici-

ary’s exclusive power. 

IV. 
 

NALDER AND LEWIS WERE ACCORDED DUE 
PROCESS THROUGH PROPER, TIMELY SERVICE 

Nalder and Lewis do not articulate any due process violation.  

They claim to have been improperly served (Pet’n 28), but substantial 

evidence shows that they were properly served (3 R. App. 732–74, 11 R. 

App. 2609) and indeed opposed the motions.  (1 R. App. 8, 2 R. App. 310, 

3 R. App. 741, 4 R. App. 754, 763, 10 R. App. 2293, 2314, 11 R. App. 

2670, 2728.)  Any error, moreover, would have been harmless because 

Nalder and Lewis had repeated opportunities to be heard on reconsider-

ation.  (2 R. App. 310 (countermotion to set aside intervention order); 6 

R. App. 1328 (motion for reconsideration); 6 R. App. 1487 (motion for re-

consideration); 10 R. App. 2272 (joinder in motion for reconsideration).)  

Regardless, this Court is ill-equipped to decide that fact question in the 

first instance.  See Beazer Homes Holding Corp. v. Eighth Judicial Dist. 

Court, 128 Nev. 723, 736, 291 P.3d 128, 137 (2012) (“The district court 
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is in the best position to analyze the facts and circumstances of this 

case . . . .”). 

CONCLUSION 

For the foregoing reasons, this Court should deny the petition.   

Dated this 10th day of July, 2019. 
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ERIC JOHNSON
DISTRICT JUDGE

DEPARTMENT XX

ORDR

EIGHTH JUDICIAL DISTRICT COURT

CLARK COLINTY, NEVADA

JAMES NALDER, Case No. 07A549lll

Case No. A-18-772220-C

Dept. No. XX

Plaintiff,

Defendants.

ORDER

On October 19, 2018, ffi order was entered granting Intervenor United Automobile

Insurance Company's Motion to Intervene in Case No. 07A549111 by Judge David Jones. On

December 27,2018, an order was entered granting Intervenor's Motion to Consolidate Case No. A-

l8-772220-C and Case No. 07 A5491I I by Judge Eric Johnson. Cheyenne Nalder and Gary Lewis

filed a petition for a writ of mandamus regarding the orders granting UAIC's intervention in Case

No. A-18-772220-C and Case No. 074549111. Additionally, Gary Lewis filed a petition for a writ

of mandamus regarding the order granting consolidation of Case No. A-18-772220-C and Case No.

07A549111. On April 30, 2020, the Nevada Supreme Court entered an order finding that the

district court erred in granting intervention in Case No. 074549111 and Case No. A-18-772220-C

and Case No. 07,4,5491l1 were improperly consolidated.

The Nevada Supreme Court ordered the district court to vacate its order granting UAIC

leave to intervene in Case No.074549111 and to strike any related subsequent pleadings and

orders. The Nevada Supreme Court also ordered the district court to vacate its order granting

UAIC's motion to consolidate Case No. A-18-772220-C and Case No. 07,4,5491 I 1 and to reassign

Case No. A-18-772220-C to Judge Kephart.

Accordingly, the Clerk's Office is directed to vacate the order granting UAIC leave to

intervene in Case No. 074549111 and to strike any related subsequent pleadings and orders.
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ERIC JOHNSON
DISTRICT JUDGE

DEPARTMENT XX

Additionally, the Clerk's office is directed vacate the order granting UAIC's motion to consolidate

Case No. A-I8-772220-C and Case No. 07 A5491I 1, and to reassign Case No. A-18-772220-C to

Judge Kephart.

DATED this / .L day of Apr il, ZO2O.

ERIC JOHN
URT JUDGE
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Consolidated original petitions for writs of mandamus 

challenging district court orders granting intervention, consolidation, and 

relief from judgment in tort actions. 

Petitions granted in part and denied in part. 

Christensen Law Offices, LLC, and Thomas Christensen, Las Vegas; E. 
Breen Arntz, Chtd., and E. Breen Arntz, Las Vegas, 
for Petitioner Gary Lewis. 

Stephens & Bywater, P.C., and David A. Stephens, Las Vegas, 
for Petitioner/Real Party in Interest Cheyenne Nalder. 

Lewis Roca Rothgerber Christie LLP and Daniel F. PoIsenberg, Joel D. 
Henriod, J. Christopher Jorgensen, and Abraham G. Smith, Las Vegas; 
Winner & Sherrod and Matthew J. Douglas, Las Vegas, 
for Real Party in Interest United Automobile Insurance Company. 

BEFORE GIBBONS, STIGLICH and SILVER, JJ. 

OPINION 

By the Court, STIGLICH, J.: 

These writ petitions arise from litigation involving a 2007 

automobile accident where Gary Lewis struck then-minor Cheyenne 

Nalder. A default judgment was entered against Gary after he and his 

insurer, United Automobile Insurance Company (UAIC), failed to defend 

Cheyennes tort action. After Cheyenne's attempt a decade later to collect 

on the judgment through a new action, UAIC moved to intervene in and 

consolidate the decade-old tort lawsuit and this new action, and the district 

court granted UAIC's motions. In these proceedings, we consider whether 

intervention and consolidation after final judgment is permissible. Because 
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we hold that intervention after final judgment is impermissible under NRS 

12.130, we conclude that the district court erred in granting intervention in 

the initial action where a default judgment had been entered but properly 

granted intervention in the new action where a final judgment had not yet 

been entered. We also conclude that because an action that reached final 

judgment has no pending issues, the district court improperly consolidated 

the two cases. Finally, we conclude that the district court properly vacated 

a judgment erroneously entered by the district court clerk when a stay was 

in effect. Accordingly, we grant these petitions for extraordinary relief in 

part and deny in part. 

FACTS 

In July 2007, petitioner Gary Lewis struck then-minor 

petitioner/real party in interest Cheyenne Nalder with a vehicle. James 

Nalder, as guardian ad litem for Cheyenne, instituted an action in 2007 

(Case No. 07A549111, hereinafter the 2007 case) seeking damages. In 2008, 

the district court entered a default judgment against Gary for 

approximately $3.5 million. Real party in interest UAIC did not defend the 

action because it believed that Gary's insurance policy at the time of the 

accident had expired. Subsequently, in a separate proceeding that was 

removed to federal court, the federal district court held that the insurance 

policy between UAIC and Gary had not lapsed because the insurance 

contract was ambiguous and, therefore, UAIC had a duty to defend Gary. 

The court, however, only ordered that UAIC pay James the policy limits.' 

Since 2008, James (on behalf of Cheyenne) has collected only $15,000—paid 

by UAIC—on the $3.5 million judgment. 

1-James and Gary appealed that decision, which is now pending before 
the Ninth Circuit. 
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In 2018, the district court substituted Cheyenne for James in 

the 2007 case, given that she had reached the age of majority. Cheyenne 

subsequently instituted a separate action on the judgment (Case No. A-18-

772220-C, hereinafter the 2018 case) or alternatively sought a declaration 

that the statute of limitations on the original judgment was tolled by Gary's 

absence from the state since at least 2010, Cheyenne's status as a minor 

until 2016, and UAIC's last payment in 2015. The complaint2  sought 

approximately $5.6 million, including the original judgment plus interest. 

UAIC moved to intervene in both the 2007 and the 2018 cases. 

While those motions were pending, Cheyenne and Gary stipulated to a 

judgment in favor of Cheyenne in the 2018 case. The district court did not 

approve their stipulation and granted UATC's motions to intervene in both 

the 2007 and the 2018 cases. It also granted UAIC's motion to consolidate 

the 2007 and the 2018 cases, concluding that the two cases shared 

significant issues of law and fact, that consolidating the cases would 

promote judicial economy, and that no parties would be prejudiced. After 

consolidation, the 2018 case was reassigned from Judge Kephart to Judge 

Johnson, the judge overseeing the 2007 case. 

During a hearing on the consolidated cases, the district court 

orally stayed the proceedings in the 2018 case pending the resolution of 

certified questions before this court in Nalder v. United Automobile 

Insurance Co., Docket No. 70504. The district court subsequently granted 

the stay in a minute order. On the same day, Gary filed an acceptance of 

an offer of judgment from Cheyenne despite the stay, and the district court 

clerk entered the judgment the following day. The district court 

2Gary brought a third-party complaint against UAIC and its counsel 
in the 2018 case, which was later dismissed. 
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subsequently filed a written order granting the stay and, because of the 

stay, granted UAIC relief from and vacated the judgrnent. 

Cheyenne and Gary filed this petition for a writ of mandamus 

in Docket No. 78085, asking this court to direct the district court to vacate 

the two orders granting UAIC's intervention in the 2007 and 2018 cases and 

to strike any subsequent pleadings from UAIC and related orders. Gary in 

Docket No. 78243 seeks a writ of mandamus directing the district court to 

vacate its order consolidating the cases, to reassign the 2018 case back to 

Judge Kephart, and to vacate its order granting UAIC's motion for relief 

from judgment. We have consolidated both petitions. 

DISCUSSION 

A writ of mandamus is available to compel the performance of 

an act that the law requires as a duty resulting from an office, trust, or 

station, or to control an arbitrary or capricious exercise of discretion. Int'l 

Game Tech., Inc. v. Second Judicial Dist. Court, 124 Nev. 193, 197, 179 P.3d 

556, 558 (2008). Whether to entertain a writ of mandamus is within this 

court's discretion, and the writ will not be issued if the petitioner has a 

plain, speedy, and adequate legal remedy. Smith v. Eighth Judicial Dist. 

Court, 107 Nev. 674, 677, 818 P.2d 849, 851 (1991). Generally, orders 

granting intervention and orders granting consolidation can be challenged 

on appeal. See generally, e.g., Lopez v. Merit Ins. Co., 109 Nev. 553, 853 

P.2d 1266 (1993) (challenging intervention on appeal from final judgment); 

Zupancic v. Sierra Vista Recreation, Inc., 97 Nev. 187, 625 P.2d 1117 (1981) 

(challenging consolidation on appeal from permanent injunction). 

Nonetheless, this court may still exercise its discretion to provide writ relief 

"under circumstances of urgency or strong necessity, or when an important 

issue of law needs clarification and sound judicial economy and 

administration favor the granting of the petition." Cote H. v. Eighth 
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Judicial Dist. Court, 124 Nev. 36, 39, 175 P.3d 906, 908 (2008) (internal 

quotation marks omitted). 

Here, although we recognize that petitioners have a remedy by 

way of appeal, we exercise our discretion to consider these petitions because 

they raise important issues of law that need clarification. Namely, we 

clarify whether intervention is permissible in a case after final judgment 

has been reached. We also clarify whether consolidation of cases is proper 

where one case has no pending issues. Sound judicial economy and 

administration also militate in favor of granting this petition, as our 

extraordinary intervention at this time will prevent district courts from 

expending judicial resources on relitigating matters resolved by a final 

judgment and, additionally, will save petitioners the unnecessary costs of 

relitigation. 

Intervention 

Cheyenne and Gary argue that UAIC's intervention was 

improper in the 2007 and 2018 cases because a final judgment was reached 

in one and a written settlement agreement in the other. Determinations on 

intervention lie within the district court's discretion. See Lawler v. 

Ginochio, 94 Nev. 623, 626, 584 P.2d 667, 668 (1978). While we ordinarily 

defer to the district court's exercise of its discretion, "deference is not owed 

to legal error." AA Primo Builders, LLC v. Washington, 126 Nev. 578, 589, 

245 P.3d 1190, 1197 (2010). Because its decision rested on legal error, we 

do not defer here to the district court's decision to permit UAIC's 

intervention in the 2007 case ten years after final judgment was entered. 

NRS 12.130 provides that "[b]efore the trial, any person may 

intervene in an action or proceeding, who has an interest in the matter in 

litigation, in the success of either of the parties, or an interest against both." 

(Emphases added.) In Ryan v. Landis, in interpreting a nearly identical 
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predecessor to NRS 12.130, we adopted the principle that there could be no 

intervention after judgment, including default judgments and judgments 

rendered by agreement of the parties. 58 Nev. 253, 259, 75 P.2d 734, 735 

(1938). We reaffirmed that principle in Lopez v. Merit Insurance Co., 109 

Nev. at 556-57, 853 P.2d at 1268. In reversing a lower court's decision 

allowing an insurance company to intervene after judgment, we reasoned, 

"[Ole plain language of NRS 12.130 does not permit intervention 

subsequent to entry of a final judgment." Id. at 556, 853 P.2d at 1268. We 

do not intend today to disturb that well-settled principle that intervention 

may not follow a final judgment, nor do we intend to undermine the finality 

and the preclusive effect of final judgments. 

The record clearly shows that a final judgment by default was 

entered against Gary in 2008 in the 2007 case. Intervention ten years later 

was therefore impermissible. We reject UAIC's argument that intervention 

was permissible because the 2008 final judgment expired and is thus void.3  

Nothing permits UAIC to intervene after final judgment to challenge the 

validity of the judgment itself.4  See Ryan, 58 Nev. at 260, 75 P.2d at 736 

3We additionally reject UAIC's argument that consolidation of the two 
cases provided a basis for intervention in the 2007 case or that there was a 
pending issue in the 2007 case. As discussed later, consolidation was 
improper, as there was no pending issue in the 2007 case. We also decline 
to consider UAIC's arguments that public policy warrants granting 
intervention or that NRS 12.130 is unconstitutional, because those 
arguments are waived. See Old Aztec Mine, Inc. v. Brown, 97 Nev. 49, 52, 
623 P.2d 981, 983 (1981) ("A point not urged in the trial court . . . is deemed 
to have been waived and will not be considered on appeal."). 

4If UAIC wanted to challenge the validity of a judgment, it could have 
timely intervened before judgment to become a proper party to the litigation 
to challenge it under NRCP 60. See NRCP 60(b)-(c) (2005) (allowing parties 
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(rejecting the interveners argument that intervention was timely because 

the judgment was void); see also Eckerson v. C.E. Rudy, Inc., 72 Nev. 97, 98-

99, 295 P.2d 399, 399 (1956) (holding that third parties attempting to 

intervene to challenge a default judgment could not do so after judgment 

had been entered and satisfied). We therefore hold that the district court 

acted in excess of its authority in granting UAIC's motion to intervene in 

the 2007 case. 

Turning to the 2018 case, we determine that the district court 

properly granted UAIC's motion to intervene. The district court never 

entered judgment on the stipulation between Cheyenne and Gary. The 

stipulation therefore lacked the binding effect of a final judgment and did 

not bar intervention.5  Cf. Willerton v. Bassharn, 111 Nev. 10, 16, 889 P.2d 

823, 826 (1995) ("Generally, a judgment entered by the court on consent of 

the parties after settlement or by stipulation of the parties is as valid and 

binding a judgment between the parties as if the matter had been fully 

tried, and bars a later action on the same claim or cause of action as the 

initial suit."). 

to move for relief from judgment). Alternatively, UAIC could have brought 
an equitable independent action to void the judgment. See NRCP 60(b) 
(permitting independent actions to relieve a party from judgment); Pickett 
v. Comanche Const., Inc., 108 Nev. 422, 427, 836 P.2d 42, 45 (1992) (allowing 
nonparties to bring an independent action in equity if they could show that 
they were "directly injured or jeopardized by the judgment"). 

5We note that even if the court had approved the party's stipulation, 
there is no final judgment "[u]ntil a stipulation to dismiss this action is 
signed and filed in the trial court, or until this entire case is resolved by 
some other final, dispositive ruling . . . ." Valley Bank of Nev. v. Ginsburg, 
110 Nev. 440, 446, 874 P.2d 729, 734 (1994). 
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We reject Cheyenne and Gary's argument that their agreement 

is sufficient to bar intervention. Our precedent holds that it is judgment, 

not merely agreement, that bars intervention. Cf. Lopez, 109 Nev. at 556, 

853 P.2d at 1268 ("[T]his court has not distinguished between judgments 

entered following trial and judgments entered . . . by agreement of the 

parties." (emphasis added)); see also Ryan, 58 Nev. at 259-60, 75 P.2d at 735 

("The principle is the same if the judgment is by agreement of the parties." 

(emphasis added)). Allowing the agreement itself to bar intervention would 

permit the undesirable result of allowing parties to enter into bad-faith 

settlements and forbidding a third party potentially liable for the costs of 

the judgment from intervening because settlement was reached. Cf United 

States v. Alisal Water Corp., 370 F.3d 915, 922 (2004) ("Intervention, 

however, has been granted after settlement agreements were reached in 

cases where the applicants had no means of knowing that the proposed 

settlements was contrary to their interests."). 

We also clarify that to the extent that our prior opinion in Ryan 

relies on Henry, Lee & Co. v. Cass County Mill & Elevator Co., 42 Iowa 33 

(1875), that reliance was intended to explain why our statute does not 

distinguish between a judgment rendered through verdict or through 

agreement of the parties. See Ryan, 58 Nev. at 260, 75 P.2d at 735. We did 

not, nor do we intend today, to state that a settlement agreement on its own 

stands in the place of a judgment. Neither does our opinion in Dangberg 

Holdings Nevada, LLC v. Douglas County, 115 Nev. 129, 139-40, 978 P.2d 

311, 317 (1999), suggest so. In Dangberg Holdings, we only noted that there 

was nothing in the record to support petitioner's assertion that there was a 

finalized settlement agreement barring intervention. See id. We hold that 
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it is the judgment that bars intervention, not the agreement itself reached 

by the parties. 

Additionally, we note that UAIC timely moved to intervene 

when it filed its motion one month before the agreement between Cheyenne 

and Gary was made. The situation here is distinguishable from the 

situation in Ryan, 58 Nev. at 259, 75 P.2d at 735, where we affirmed the 

district court's denial of a motion for intervention filed almost a year after 

judgment, and in Lopez, 109 Nev. at 555, 853 P.2d at 1267, where we 

reversed the grant of a motion to intervene filed after judgment was 

entered. While NRS 12.130 does not explicitly state whether the filing of 

the motion for intervention or the granting of the motion is the relevant 

date in determining timeliness, NRCP 24 permits intervention based on the 

timeliness of the motion. See NRCP 24(a) (2005)6  ("Upon timely application 

anyone shall be permitted to intervene in an action . . . ."); NRS 12.130(1)(a) 

("Before the trial, any person may intervene in an action or 

proceeding . . . ."); Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 993, 860 P.2d 

720, 723 (1993) ("Whenever possible, this court will interpret a rule or 

statute in harmony with other rules and statutes."). We consider the filing 

of the motion as controlling because any other interpretation would permit 

collusive settlements between parties one day after an absent third party 

6The Nevada Rules of Civil Procedure were amended effective 
March 1, 2019. See In re Creating a Comm. to Update and Revise the Nev. 
Rules of Civil Procedure, ADKT 522 (Order Amending the Rules of Civil 
Procedure, the Rules of Appellate Procedure, and the Nevada Electronic 
Filing and Conversion Rules, Dec. 31, 2018). Any references in this opinion 
to the Nevada Rules of Civil Procedure apply to the rules that were in effect 
during the district court proceedings in this case. See In re Study Comm. to 
Review the Nev. Rules of Civil Procedure, ADKT 276 (Order Amending the 
Nevada Rules of Civil Procedure, July 26, 2004). 
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tries to intervene or permit judicial delay and bias in determining 

timeliness. 

UAIC also met NRCP 24's requirements for intervention. 

NRCP 24(a)(2) permits a party to intervene as a right where the party 

shows that (1) it has a sufficient interest in the subject matter of the 

litigation, (2) its ability to protect its interest would be impaired if it does 

not intervene, (3) its interest is not adequately represented, and (4) its 

application is timely. Am. Home Assurance Co. v. Eighth Judicial Dist. 

Court, 122 Nev. 1229, 1238, 147 P.3d 1120, 1126 (2006). UAIC has shown 

that it has a sufficient interest in the 2018 case, as it could potentially be 

liable for all or part of the judgment. Its ability to protect its interests would 

also be impaired without intervention because as an insurer, it would be 

bound to the judgment if it failed to defend. See Allstate Ins. Co. v. Pietrosh, 

85 Nev. 310, 316, 454 P.2d 106, 111 (1969) ("[W]here the [insurance] 

company is given notice of the action, has the opportunity to intervene, and 

judgment is thereafter obtained . . . we hold that the company should be 

bound . ."). UAIC's interests are not adequately represented by Gary, 

whose interests are adverse to UAIC's and who is represented by the same 

counsel as Cheyenne. Lastly, UAIC timely moved to intervene in the 2018 

case. UAIC's intervention in the 2018 case was therefore proper.7  

7We reject Cheyenne and Gary's arguments that UAIC provided them 
with improper notice of its motions to intervene and thereby deprived them 
of due process. UAIC complied with NRCP 24 and NRCP 5 to provide 
Cheyenne with sufficient notice of UAIC's motions. See NRCP 5(b)(2) 
(permitting service by mailing a copy to the attorney or party's last known 
address or by electronic means); NRCP 5(bX4) ("[F]ailure to make proof of 
service shall not affect the validity of the service."); NRCP 24(c) ("A person 
desiring to intervene shall serve a motion to intervene upon the parties as 
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Accordingly, we hold that the district court was required by law to deny 

UAIC leave to intervene in the 2007 case but did not arbitrarily and 

capriciously act when granting UAIC leave to intervene in the 2018 case. 

Consolidation 

NRCP 42(a) allows consolidation of pending actions that involve 

"a common question of law or fact." Like under its identical federal 

counterpart, a district court enjoys "broad, but not unfettered, discretion in 

ordering consolidation." Marcuse v. Del Webb Cmtys., Inc., 123 Nev. 278, 

286, 163 P.3d 462, 468 (2007). However, this rule ``may be invoked only to 

consolidate actions already pending." Pan Am. World Airways, Inc. v. U.S. 

Dist. Court, 523 F.2d 1073, 1080 (9th Cir. 1975). We determine that the 

district court improperly consolidated the 2007 and 2018 cases because a 

recently filed action cannot be consolidated with an action that reached a 

final judgment. 

In Lee v. GNLV Corp., 116 Nev. 424, 426, 996 P.2d 416, 417 

(2000), we clarified that "a final judgment is one that disposes of all the 

issues presented in the case, and leaves nothing for the future consideration 

of the court, except for post-judgment issues such as attorney's fees and 

costs." Thus, when a final judgment is reached, there necessarily is no 

"pending" issue left. See Simmons Self-Storage Partners, LLC v. Rib Roof, 

Inc., 127 Nev. 86, 91 n.2, 247 P.3d 1107, 1110 n.2 (2011) (noting that where 

issues remain pending in district court, there is no final judgment); see also 

provided in Rule 5.). While we recognize that Gary was not given prior 
notice of the motions to intervene, Gary had post-hearing opportunities to 
be heard on the issue. See Parratt v. Taylor, 451 U.S. 527, 543-44 (1981) 
(recognizing that due process rights may be adequately protected by 
postdeprivation remedies), overruled on other grounds by Daniels v. 
Williams, 474 U.S. 327, 330-31 (1986). 
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Pending, Black's Law Dictionary (10th ed. 2014) (defining "pending as 

"[r]emaining undecided; awaiting decision"). 

No pending issue remained in the 2007 case. A default 

judgment was entered against Gary in 2008 in the 2007 case, which resolved 

all issues in the case and held Gary liable for about $3.5 million in damages. 

Amending the 2008 judgment in 2018 to replace James' name with 

Cheyenne's was a ministerial change that did not alter the legal rights and 

obligations set forth in the original judgment or create any new pending 

issues. See Campos-Garcia v. Johnson, 130 Nev. 610, 612, 331 P.3d 890, 

891 (2014) (noting that an "amended judgment" that does not alter legal 

rights and obligations leaves the original judgment as the final, appealable 

judgment). While the 2007 and 2018 actions share common legal issues and 

facts, no issue or fact is pending in the 2007 action that permits it to be 

consolidated with another case. 

We reiterate our goal of promoting judicial efficiency in 

permitting consolidation. See Shuette v. Beazer Homes Holdings Corp., 121 

Nev. 837, 852, 124 P.3d 530, 541 (2005). Allowing a case that has reached 

final judgment to be consolidated with a newer case undermines that goal 

by permitting relitigation of resolved issues and requiring parties to spend 

unnecessary additional court costs. We hold that the district court 

improperly granted UAIC's motion to consolidate the 2007 and 2018 cases.8  

Relief from judgment 

Finally, we address whether the district court erred in vacating 

the judgment entered by the clerk pursuant to NRCP 68 after Gary filed an 

8Because we hold that the district court abused its discretion in 
granting consolidation, we do not reach Gary's due process arguments 
against the motion. 
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acceptance of Cheyenne's offer of judgment. NRCP 60(b)(1) allows the 

district court to relieve a party from judgment for "mistake, inadvertence, 

surprise, or excusable neglect." Here, the district court granted UAIC's 

motion for relief from the judgment because the clerk mistakenly entered 

judgment when the case was stayed. Reviewing the district court's decision 

on whether to vacate a judgment for an arbitrary and capricious exercise of 

discretion, Cook v. Cook, 112 Nev. 179, 181-82, 912 P.2d 264, 265 (1996), we 

determine that the district court did not err. 

Gary argues that the district court improperly voided the 

judgment resulting from Cheyenne and Gary's settlement because 

judgment was entered before the written stay was filed. While we recognize 

that judgment was entered before the written stay was filed, we note that 

it was entered after the district court entered a minute order granting the 

stay. 

Generally, a "court's oral pronouncement from the bench, the 

clerk's minute order, and even an unfiled written order are ineffective." 

Millen v. Eighth Judicial Dist. Court, 122 Nev. 1245, 1251, 148 P.3d 694, 

698 (2006) (quoting Rust v. Clark Cty. Sch. Dist., 103 Nev. 686, 689, 747 

P.2d 1380, 1382 (1987)). These include Idlispositional court orders that are 

not administrative in nature, but deal with the procedural posture or merits 

of the underlying controversy." State, Div. of Child & Family Servs. v. 

Eighth Judicial Dist. Court, 120 Nev. 445, 455, 92 P.3d 1239, 1246 (2004). 

However, "[o]ral orders dealing with summary contempt, case management 

issues, scheduling, administrative matters or emergencies that do not allow 

a party to gain a procedural or tactical advantage are valid and 

enforceable." Id. 
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We determine that a minute order granting a stay operates like 

an administrative or emergency order that is valid and enforceable. A stay 

suspends the authority to act by operating upon the judicial proceeding 

itself rather than directing an actor's conduct. Nken v. Holder, 556 U.S. 

418, 428-29 (2009). It is analogous to a judge orally disqualifying himself 

in Ham v. Eighth Judicial Dist. Court, 93 Nev. 409, 410-11, 566 P.2d 420, 

421-22 (1977), which we deemed administrative because it did not direct the 

parties to take action, dispose of substantive matters, or give any party a 

procedural or tactical advantage. State, Div. of Child & Family Servs., 120 

Nev. at 453, 92 P.3d at 1244. A stay preserves the "status quo ante," and 

thus the parties may not modify the rights and obligations litigated in the 

underlying matter.9  Westside Charter Serv., Inc. v. Gray Line Tours of S. 

Nev., 99 Nev. 456, 460, 665 P.2d 351, 353 (1983). We hold that the district 

court's minute order was an effective stay and the clerk mistakenly entered 

Cheyenne and Gary's settlement judgment. We likewise reject Gary's 

argument that the district court vacating the parties judgment, ex parte, 

violated due process. We note that the district court could have sua sponte 

vacated the mistakenly entered judgment without notice to the parties. See 

NRCP 60(a) ([C]lerical mistakes in judgments . . . arising from oversight or 

omission may be corrected by the court at any time of its own 

initiative . . . and after such notice, if any, as the court orders."). In Marble 

9Gary argues that parties can settle during a stay. We need not 
consider that argument because he fails to cite to any supporting authority 
for this proposition. See Edwards v. Emperor's Garden Rest., 122 Nev. 317, 
330 n.38, 130 P.3d 1280, 1288 n.38 (2006) (providing that appellate courts 
need not consider claims that are not cogently argued or supported by 
relevant authority). Even assuming arguendo that parties can settle on 
their own during a stay, nothing permits entry of that settlement agreement 
by the court during a stay. 
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v. Wright, 77 Nev. 244, 248, 362 P.2d 265, 267 (1961), we distinguished a 

clerical error as "a mistake or omission by a clerk, counsel, judge, or printer 

[that] is not the result of the exercise of the judicial function" and "cannot 

reasonably be attributed to the exercise of judicial consideration or 

discretion." The clerk's entry here of the judgment was a clerical mistake 

that did not involve any judicial discretion. Therefore, notice was not 

required, Gary's due process rights were not violated, and the district court 

properly vacated the judgment. 

CONCLUSION 

We conclude that intervention after final judgment is 

impermissible, and the district court erred in granting intervention in the 

2007 case. We also conclude that an action that reached final judgment has 

no pending issues, and therefore, the district court improperly consolidated 

the 2007 and 2018 cases. Finally, we conclude that a minute order granting 

a stay is effective, and the district court properly vacated the erroneously 

entered settlement judgment between the parties. Accordingly, we grant in 

part and deny in part Cheyenne and Gary's petition in Docket No. 78085 

and direct the clerk of this court to issue a writ of mandamus instructing 

the district court to vacate its order granting UAIC leave to intervene in 

Case No. 07A549111 and to strike any related subsequent pleadings and 

orders. We also grant in part and deny in part Gary's petition in Docket No. 

78243 and direct the clerk of this court to issue a writ of mandamus 

instructing the district court to vacate its order granting UAIC's motion to 

16 
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, J. 

consolidate Case Nos. 07A549111 and A-18-772220-C, and to reassign Case 

No. A-18-772220-C to Judge Kephart." 

Al/Lig:A.4 , J. 
Stiglich 

We concur: 

Silver 

loGary also seeks our intervention to direct the district court to strike 
as void any orders issued in the 2018 case by Judge Johnson regarding the 
third-party complaint. We decline that request because Gary has failed to 
demonstrate why he is seeking this relief and any allegations of conflicts of 
interest in the petition do not relate to Judge Johnson. See Edwards, 122 
Nev. at 330 n.38, 130 P.3d at 1288 n.38. 
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CASE   NO.   07A549lll  
CASE   NO.   A-18-772220-C  
DEPT   NO.   XX  
 

 
 

NOTICE   OF   ENTRY   OF   ORDER  

YOU,   AND   EACH   OF   YOU,   WILL   PLEASE   TAKE   NOTICE   that   an   ORDER   TO   VACATE  

THE   ORDER   GRANTING   UAIC   LEAVE   TO   INTERVENE   IN   CASE   NO.   07A549111   AND   TO  

STRIKE   ANY   RELATED   SUBSEQUENT   PLEADINGS   AND   ORDERS   was   entered   in   the  

above-entitled   matter   on   the   12th   day   of   April,   2020,   a   copy   of   which   is   attached   hereto   as   Exhibit  

1.  

 
DATED   THIS   ____   day   of   __________,   20__.  

  
      CHRISTENSEN   LAW   OFFICES,   LLC  
 
 
       BY:___________________________  

Thomas   Christensen,   Esq.   
Nevada   Bar   No.   2326  
1000   S.   Valley   View   Blvd.  
Las   Vegas,   Nevada   89107  
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Steven D. Grierson
CLERK OF THE COURT
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ERIC JOHNSON
DISTRICT JUDGE

DEPARTMENT XX

ORDR

EIGHTH JUDICIAL DISTRICT COURT

CLARK COLINTY, NEVADA

JAMES NALDER, Case No. 07A549lll

Case No. A-18-772220-C

Dept. No. XX

Plaintiff,

Defendants.

ORDER

On October 19, 2018, ffi order was entered granting Intervenor United Automobile

Insurance Company's Motion to Intervene in Case No. 07A549111 by Judge David Jones. On

December 27,2018, an order was entered granting Intervenor's Motion to Consolidate Case No. A-

l8-772220-C and Case No. 07 A5491I I by Judge Eric Johnson. Cheyenne Nalder and Gary Lewis

filed a petition for a writ of mandamus regarding the orders granting UAIC's intervention in Case

No. A-18-772220-C and Case No. 074549111. Additionally, Gary Lewis filed a petition for a writ

of mandamus regarding the order granting consolidation of Case No. A-18-772220-C and Case No.

07A549111. On April 30, 2020, the Nevada Supreme Court entered an order finding that the

district court erred in granting intervention in Case No. 074549111 and Case No. A-18-772220-C

and Case No. 07,4,5491l1 were improperly consolidated.

The Nevada Supreme Court ordered the district court to vacate its order granting UAIC

leave to intervene in Case No.074549111 and to strike any related subsequent pleadings and

orders. The Nevada Supreme Court also ordered the district court to vacate its order granting

UAIC's motion to consolidate Case No. A-18-772220-C and Case No. 07,4,5491 I 1 and to reassign

Case No. A-18-772220-C to Judge Kephart.

Accordingly, the Clerk's Office is directed to vacate the order granting UAIC leave to

intervene in Case No. 074549111 and to strike any related subsequent pleadings and orders.

I
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J

4

5
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ERIC JOHNSON
DISTRICT JUDGE

DEPARTMENT XX

Additionally, the Clerk's office is directed vacate the order granting UAIC's motion to consolidate

Case No. A-I8-772220-C and Case No. 07 A5491I 1, and to reassign Case No. A-18-772220-C to

Judge Kephart.

DATED this / .L day of Apr il, ZO2O.

ERIC JOHN
URT JUDGE
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OPPS (CIV)
David A. Stephens, Esq.
Nevada Bar No. 00902
STEPHENS & BYWATER, P.C.
3636 North Rancho Drive
Las Vegas, Nevada 89130
Telephone: (702) 656-2355 
Facsimile: (702) 656-2776 
Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYENNE NALDER, ) CASE NO.: 07A549111
)
) DEPT NO.:  XXIX

Plaintiff, )
)

vs. )
)

GARY LEWIS, )
)          

                                   Defendants.                  )
______________________________)

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION 
TO SET ASIDE JUDGMENT

Date: 10/31/2018
Time: 9:00 a.m.  

Cheyenne Nalder, through her attorney, David A. Stephens, Esq., opposes the Defendant’s

Motion to Set Aside the Judgment, as follows:

POINTS AND AUTHORITIES

I.  INTRODUCTION

Cheyenne Nalder, (“Nalder”), by and through her attorney, David A. Stephens,

Esq., opposes the Defendant’s Motion for Relief from Judgment.  

UAIC’s motion, which was modified slightly from the attachment to its own

Motion to Intervene, was filed on behalf of Gary Lewis, (“Lewis”).  It should be denied

because the tolling statutes, NRS 11.200, NRS 11.250 and NRS 11.300, apply to the 

Case Number: 07A549111

Electronically Filed
10/8/2018 4:48 PM
Steven D. Grierson
CLERK OF THE COURT
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statute of limitations for judgments contained in the same chapter at NRS 11.190(a)(1)

and extend the time for filing an action on the judgment or renewal under NRS 17.214.

Nevada has two methods for dealing with the expiration of statutes of  limitation.

Both methods are dependent on the expiration of the statutes of limitation and the

associated tolling statutes.  The statute of limitations in this matter is tolled until well

past the time Nalder amended the judgment and filed an action on the judgment.  The

judgment never expired.  The judgment does not have to be revived.  This Court did not

make a mistake.  The amended judgment is not void.  Defendant’s motion must be

denied.

This action was initially brought by Nalder against Lewis.  This complaint was

initiated because Nalder wants to maintain her judgment against Lewis.  This intention

is irrespective of its enforceability against UAIC.  Lewis and Nalder are still involved

in ongoing claims handling litigation against Lewis’s insurance company, UAIC,

because of its failure to defend Lewis in the original case.  

   Because the statute of limitations on Nalder’s personal injury action was

approaching, Nalder recently took action in both Nevada and California to maintain her

judgment against Lewis, who resides in California, or, in the alternative, to  prosecute

her personal injury action against Lewis to judgment.  UAIC has inserted itself into

theses actions trying to assert the simple, but flawed, concept that unless a judgment

renewal pursuant to NRS 17.214 is brought within six years, a judgment is no longer
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valid.   UAIC’s motivation for bringing this argument is not made in good faith and is

to avoid payment of damages arising from its claims handling failures that occurred in

the first Nalder v. Lewis injury case.  

UAIC argues that the tolling statutes, NRS 11.200, NRS 11.250, and NRS 11.300,

do not apply to the statute of limitations for judgments contained in the same chapter at

NRS 11.190(a)(1).  UAIC provides no legal authority for this unreasonable position.

Unfortunately for UAIC, this position is not supported in Nevada’s statutory scheme,

Nevada’s case law, nor common sense.  UAIC’s position is frivolous and must be met

with a firm rejection.   UAIC should  not be allowed to continue this waste of judicial

resources.  

II.  Factual background of the underlying case and the insurance coverage

The underlying matter arises from an auto accident that occurred on July 8, 2007,

wherein Lewis accidentally ran over Nalder.  Nalder was born April 4, 1998 and was a

nine-year-old girl at the time.  At the time of the accident Lewis maintained an auto

insurance policy with United Auto Insurance Company (“UAIC”), which was renewable

on a monthly basis.   Before the subject incident, Lewis received a statement from UAIC

instructing him that his renewal payment was due by June 30, 2007. The renewal

statement also instructed Lewis that he remit payment prior to the expiration of his

policy “[t]o avoid lapse in coverage.”  The statement provided June 30, 2007 as the

effective date of the policy.  The statement also provided July 31, 2007 as the expiration
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date of the policy.   On July 10, 2007, Lewis paid UAIC to renew his auto policy.

Lewis’s policy limit at this time was $15,000.00.  

Following the incident, Nalder’s father, James Nalder, extended an offer to UAIC

to settle Nalder’s injury claim for Lewis’s policy limit of $15,000.00.  UAIC never

informed Lewis that Nalder offered to settle Cheyenne’s claim.  UAIC never filed a

declaratory relief action.  UAIC rejected Nalder’s offer.  UAIC rejected the offer because

it believed that Lewis was not covered under his insurance policy given that he did not

renew his policy by June 30, 2007.  

After UAIC rejected James Nalder’s offer, James Nalder, on behalf of Cheyenne

Nalder, filed this lawsuit against Lewis in the Nevada state district court.  

UAIC was notified of the lawsuit but declined to defend Lewis or file a

declaratory relief action regarding coverage.  Lewis failed to appear and answer the

complaint. As a result, Nalder obtained a default judgment against Lewis for

$3,500,000.00.  Notice of entry of judgment was filed on August 26, 2008.  

III.  Factual Background of the Claims Handling Case Against UAIC

On May 22, 2009, James Nalder, on behalf of Cheyenne Nalder, and Lewis filed

suit against UAIC alleging breach of contract, breach of the implied covenant of good

faith and fair dealing, bad faith, fraud, and violation of NRS 686A.310.   Lewis assigned

to Nalder his right to “all funds necessary to satisfy the Judgment” and retaining to

himself any funds recovered above the judgment.  Lewis left the state of Nevada and
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relocated to California prior to 2010.  Neither Lewis, nor anyone on his behalf, has been

subject to service of process in Nevada since 2010.  

Once UAIC removed the underlying case to federal district court, UAIC filed a

motion for summary judgment as to all of Lewis and Nalder’s claims, alleging Lewis did

not have insurance coverage on the date of the subject collision.  The federal district

court granted UAIC’s summary judgment motion because it determined the insurance

contract was not ambiguous as to when Lewis had to make payment to avoid a coverage

lapse.  Nalder and Lewis appealed this decision to the Ninth Circuit.  The Ninth Circuit

reversed and remanded the matter because Lewis and Nalder had facts to show the

renewal statement was ambiguous regarding the date when payment was required to

avoid a coverage lapse.    

On remand, the U.S. District Court concluded the renewal statement was

ambiguous and therefore, Lewis was covered on the date of the incident because the

court construed this ambiguity against UAIC.   The U.S. District Court also determined

UAIC breached its duty to defend Lewis, but did not award damages because Lewis did

not incur any fees or costs in defense of the Nevada state court action.  Based on these

conclusions, the district court ordered UAIC to pay the policy limit of $15,000.00. 

UAIC then made three payments on the judgment: June 23, 2014; June 25, 2014; and

March 5, 2015.  

Both Nalder and Lewis appealed that decision to the Ninth Circuit, which
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ultimately led to the certification of the first question to the Nevada Supreme Court,

namely whether an insurer that breaches its duty to defend is liable for all foreseeable

consequential damages of the breach.  

After the first certified question was fully briefed and pending before the Nevada

Supreme Court, UAIC had the idea that the underlying judgment could only be renewed

pursuant to NRS 17.214.  Even though UAIC knew at this point that they owed a duty

to defend Gary Lewis, they did not undertake to investigate the factual basis or the legal

grounds, or discuss this idea with Lewis, or seek declaratory relief on Lewis’ behalf

regarding the statute of limitations on the judgment.  All of these actions would have

been a good faith effort to protect Lewis.  Instead, UAIC filed a motion to dismiss Lewis

and Nalder’s appeal with the Ninth Circuit for lack of standing.  This allegation had not

been raised in the trial court.  It was something UAIC concocted solely for its own

benefit. This allegation was brought for the first time in the appellate court.  If UAIC’s

self-serving affidavit is wrong, this action will leave Lewis with a valid judgment against

him and no cause of action against UAIC.  

UAIC ignored all of the tolling statutes and presented new evidence into the

appeal process, arguing Nalder’s underlying $3,500,000.00 judgment against Lewis is

not enforceable because the six-year statute of limitation to institute an action upon the

judgment or to renew the judgment pursuant to NRS 11.190(1)(a) expired.  The only

proof that it expired was UAIC counsel’s affidavit that no renewal pursuant to NRS
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17.124 had been filed.  As a result, UAIC contends Nalder can no longer recover

damages above the $15,000.00 policy limit for breach of the contractual duty to defend

because the judgment lapsed after the judgment (in the case against UAIC) was entered

in the U.S. District Court.   This would be similar to arguing on appeal that a plaintiff is

no longer entitled to medical expenses awarded because the time to file a lawsuit to

recover them expired while the case was on appeal.

Even though Nalder believes the law is clear that UAIC is bound by the judgment,

regardless of its continued validity against Lewis, Nalder, in an abundance of caution,

took action in Nevada and California to demonstrate the continued validity of the

judgment against Lewis.   These Nevada and California state court actions will

demonstrate that UAIC has again tried to escape responsibility by making

misrepresentations to the Federal and State Courts.   

III.  Factual Background of 2018 cases

Cheyenne Nalder reached the age of majority on April 4, 2016.  Nalder hired

David A. Stephens, Esq., to maintain her judgment.  First, counsel obtained an amended

judgment in Cheyenne’s name as a result of her reaching the age of majority.  This was

done appropriately, by demonstrating to the court that the judgment, as a result of the

tolling provisions, was still within the applicable statute of limitations.  

Nalder then filed a separate action with three distinct claims for relief, pled in the

alternative.  The first claim is an action on the amended judgment which will result in
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a new judgment which will have the total principal and post judgment interest reduced

to judgment, so that interest would now run on the new, larger principal amount.  

The second alternative claim is for declaratory relief is for a determination of

when a renewal under NRS 17.214 must be filed and when the statute of limitations,

which is subject to tolling provisions, will run on the judgment.  

And finally, the third claim, should the Court determine that the judgment is

invalid, is an action on the injury claim within the applicable statute of limitations for

injury claims, that is, two years after her reaching the age of majority.  

Nalder also retained California counsel, who filed a judgment in California, which

has a ten-year statute of limitations regarding actions on a judgment.  Nalder maintains

that all of these actions are unnecessary to the questions on appeal, and most are

unnecessarily early; however, out of an abundance of caution, she brings them to

maintain a judgment against Lewis and to demonstrate the actual way this issue should

have been litigated in the Eighth Judicial District Court of Nevada, not midway into an

appeal by a self-serving affidavit of counsel for UAIC.  

UAIC made representations that it would be responsible for any judgment entered

in this case in order to gain intervention.  UAIC also mischaracterized the position Lewis

took regarding representation appointed by UAIC in order to gain intervention.  Lewis

made it clear that if he felt the proposed course by UAIC was not just a frivolous delay

and was based on sound legal research (and not just the opinion of UAIC’s counsel), that
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1 See Exhibit 2 attached hereto, which includes copies of the first page of each Motion to
Intervene as well as each Certificate of Service.  In case number 18-772220, electronic service is
marked.  In case number 07A549111, no type of service is marked.  Exhibit 3 is a print out of the
Service Contact History from the Court’s efiling system for each case.  This Exhibit demonstrates
that David A. Stephens, Esq., was not added to the electronic service contact list until September
4, 2018 and September 18, 2018 respectively.  Filing and serving through the Court’s efiling
system requires affirmative clicks by the filer wherein it would have been obvious to the filer that
he/she was not really serving anyone with the Motions to Intervene on August 16th and 17th,
2018. 
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it could be pursued.  UAIC did not provide any Nevada authority for this unique reading

of the chapter on statutes of limitation with their tolling provisions.  UAIC instead used

the confidential client communications requesting the legal basis for UAIC’s position,

then misstated it to the Court.  

UAIC, without notice to Lewis or any attorney representing him, filed two

motions to intervene which were both defective in service on the face of the pleading.

 (See Affidavit of David A. Stephens, Esq., attached as Exhibit 1 and Exhibits 2 and 3.)

Counsel for Nalder, through diligence, discovered the filings on the court website and

obtained them through the court’s attorney portal.  As noted in the Affidavit attached

hereto as Exhibit 1, Mr. Stephens contacted Matthew Douglas, Esq., to advise that he

had not been served and asked for additional time to file an opposition.1  His requests

were denied in violation of NRPC 3.5A.  Oppositions were filed and courtesy copies

supplied to the Court.  Replies were also filed---all before the in “chambers hearing,” but

the Court granted the motions and cited “no opposition was filed.”  The granting of the
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intervention after judgment is contrary to NRS 12.130, which states that intervention will

only by granted before trial:

Intervention: Right to intervention; procedure,
determination and costs; exception.   1. Except as otherwise
provided in subsection 2:  (a) Before the trial …[Emphasis
added]. 

No order has been issued and UAIC has yet to file any pleading in intervention

in this case, but, suddenly, Randall Tindall, Esq., another attorney being paid by UAIC,

has filed almost an identical pleading to the pleading attached to UAIC’s motion to

intervene.  He filed this pleading on behalf of Lewis.

IV.  ARGUMENT

The validity of the judgment against UAIC is the only issue before the Ninth

Circuit.  The basis for the enforceability against UAIC is the nature of the action filed

against UAIC, the effect of the assignment and the timing of the judgment. The

continued enforceability against Lewis is not determinative.  All of those arguments

would result in UAIC being liable for the judgment, even if it was expired as to Lewis

now.   As a result, Nalder is not required to have a continuing valid judgment against

Lewis.  

Whether UAIC is responsible for the judgment is the issue before the Supreme

Court of Nevada.   Independent from that issue, Nalder has now instituted an action on

the Nevada State Court judgment to demonstrate and maintain its continued validity
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against Lewis.  

A. The Judgment is not expired because the statute of limitation is tolled

The Nevada six-year statute of limitations to pursue an action on the judgment was

tolled by the three payments UAIC made on the judgment.  NRS 11.200.  As a result of

just that tolling statute, the Nevada statute of limitations on the judgment would not

expire until March 5, 2021 six years from the last payment.  

The Nevada statute of limitations was also tolled during the period of time that

Nalder was a minor.  NRS 11.250.  She reached the age of majority on April 4, 2018.

As a result, the statute of limitations does not run until April 4,  2022.  

Lewis’ California residency also continues to toll the six-year statute of limitations

because Lewis has not been subject to service of process in the State of Nevada from

2010 to the present.  NRS 11.300.  The Nevada statute of limitations has not run and is

still tolled to this day.  

Finally, California’s statute of limitations on a judgment is ten years from the date

the judgment became final.  There are also applicable tolling statutes in California. The

Nevada judgment became final, at the earliest, August 26, 2008.  Nalder obtained the

sister state judgment in California prior to August 26, 2018.  

Though the statute of limitations on Nalder’s judgment is not even close to

running, this action was taken because Nalder’s tort statute of limitations was about to

run.  If the judgment is deemed not valid, then Nalder still wants to protect her tort
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claim.   Also, this action is the appropriate way to litigate and clarify the Nevada

statutory scheme for actions on a judgment and judgment renewal.   

The judgment remains collectible even in the absence of an action upon the

judgment or renewal of the judgment for three reasons.  UAIC made three undisputed

payments toward the judgment on June 23, 2014; June 25, 2014; and March 5, 2015.

Pursuant to “NRS 11.200 Computation of time.  The time in NRS 11.190 shall be

deemed to date from the last transaction  . . .  the limitation shall commence from the

time the last payment was made.”  Further, when any payment is made, “the

limitation shall commence from the time the last payment was made.”   Therefore,

UAIC’s last payment on the judgment extended the expiration of the six-year statute

of limitations to March 5, 2021.  

Additionally, NRS 11.250 outlines various circumstances that prevent the running

of the statute of limitations and states, in relevant part:

“If a person entitled to bring an action other than for the recovery of real

property be, at the time the cause of action accrued, either:

“1. Within the age of 18 years; 

. . .

“the time of such disability shall not be a part of the time limited for the

commencement of the action.”

NRS 11.250 (emphasis added).
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Nalder was a minor when she obtained the judgment.  She turned 18 on April 4,

2016.  Therefore, the earliest that the six-year statute of limitations runs is April of 2022.

This judgment was never recorded and the provisions of NRS 17.214 relating to real

property have no application here.  

Pursuant to NRS 11.300, the absence of Lewis from the State of Nevada tolls the

statute of limitations to enforce a judgment and it remains tolled because of his absence.

See Bank of Nevada v. Friedman, 82 Nev. 417, 421, 420 P.2d 1, 3 (1966).   

UAIC submits that North Dakota is a state with similar renewal methods to

Nevada.  While UAIC is partially correct, the language of the renewal statute in North

Dakota contains a ten year period in the body of the statute and does not refer back to

the chapter on statutes of limitations and its tolling provisions as does Nevada’s statute.

Further, the case cited by UAIC, F/S Manufacturing v. Kensmoe, 798 N.W.2d 853 (N.D.

2011), supports Nalder’s contentions here.   (See, Exhibit 4, for a complete copy of the

case decision, which is provided for the Court’s convenience.)  As that North Dakota

Court notes: 

“Of course, it may be easier to renew a judgment by affidavit; but it by no
means follows that the old judgment may not be made the basis of a new
suit, and many cases arise where it is an advantage to be able to bring suit,
instead of renewing by affidavit — the case at bar being an example. It is
our conclusion that the two remedies are not inconsistent, and that a
judgment creditor may either sue upon his judgment, or renew it by
affidavit, if he complies with the respective laws.”

Id. at 857, emphasis added.
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“We express no opinion, however, whether the statute of limitations for an
action on a judgment was tolled during the pendency of the bankruptcy
automatic stay. See N.D.C.C. §§ 28-01-15(1) (ten-year statute of
limitations for an action upon a judgment), 28-01-29 (‘When the
commencement of an action is stayed by injunction or other order of a
court, or by a statutory prohibition, the time of the continuance of the stay
is not a part of the time limited for the commencement of the action.’).” 

Id. at 862.

These tolling statutes present a catch-22 for the use of NRS 17.214 and the “strict

compliance” interpretation given by the Nevada Supreme Court.  One of the terms of the

statute in Nevada is that the renewal needs to be brought within 90 days of the expiration

of the statute of limitations.  If that 90-day period is strictly construed, any renewal

attempt pursuant to NRS 17.214 by Nalder at the present time, or earlier as argued by

UAIC, would be premature and therefore ineffective because it would not be filed within

the 90-day window prior to expiration of the statute of limitations.  

NRS 17.214 was enacted to give an optional, not “mandatory,” statutory

procedure in addition to the rights created at common law for an action on the judgment.

UAIC claims the plain, permissive language of  NRS 17.214: “A judgment creditor 

. . . may renew a judgment,” (emphasis added), mandates use of NRS 17.214 as the only

way to renew a judgment.  This is contrary to the clear wording of the statute and the

case law in Nevada.  See Mandlebaum v. Gregovich, 24 Nev. 154, 161, 50 P. 849, 851

(1897) and general statutory interpretation.  
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UAIC cites no authority for this mandated use of NRS 17.214.  The legislative

history demonstrates that NRS 17.214 was adopted to give an easier way for creditors

to renew judgments.  This was to give an option for renewal of judgments that was easier

and more certain, not make it a trap for the unwary and cut of rights of injured parties.

Where as here, the timing of the expiration is in doubt, the best way to renew the

judgment is the common law method, which is only supplemented by the statutory

method, not replaced.  

V.  The Statute of Limitations in California on a Judgment of a 
Sister State is Ten Years

Lewis now resides in California.  In California, an action upon a judgment must

be commenced within 10 years of entry of the judgment.  See Cal. Code Civ. P. § 337.5.

Alternatively, a judgment must be renewed within 10 years of entry of the judgment.

Kertesz v. Ostrovsky, 115 Cal. App. 4th 369, 372, 8 Cal. Rptr. 3d 907, 911 (Cal. Ct. App.

2004); see also, Cal. Code Civ. P. §§ 683.020, 683.120, 683.130.  Out of an abundance

of caution,  Nalder has incurred the expense to renew her judgment by filing actions in

both Nevada and California.  In spite of this action, Nalder contends that she timely

instituted an action on the  judgment or, alternatively, that the six-year limitations period

has not yet expired.

/ / /

/ / /
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VI.  The Underlying Judgment Did Not Expire As To Lewis Because Nalder
 Was Not Required to Institute an Action on the Judgment and 

Renew the Judgment

An action on a judgment is distinguishable from the treatment of an application

to renew the prior judgment.  Pratali v. Gates, 4 Cal. App. 4th 632, 637, 5 Cal. Rptr. 2d

733, 736 (Cal. Ct. App. 1992).  This distinction is inherently recognized in the Nevada

Revised Statutes’ treatment of both courses of action.  “A judgment creditor may enforce

his judgment by the process of the court in which he obtained it, or he may elect to use

the judgment as an original cause of action and bring suit thereon and prosecute such

suit to final judgment.”  Mandlebaum v. Gregovich, 24 Nev. 154, 161, 50 P. 849, 851

(1897) (emphasis added).  NRS 11.190(a)(1) provides the option that either an action

upon the judgement or a renewal of the judgment be commenced.  The limitation period

for judgments runs from the time the judgment becomes final.   Statutes of limitations

are intended to ensure pursuit of the action with reasonable diligence, to preserve

evidence and avoid surprise, and to avoid the injustice of long-dormant claims.  Petersen

v. Bruen, 106 Nev. 271, 273-74, 792 P.2d 18, 19-20 (1990).

NRS 17.214 provides the procedural steps necessary to renew a judgment before

the expiration of the statute of limitations set forth in NRS 11.190(1)(a).  NRS 17.214

provides that a judgment creditor may renew a judgment that has not been paid by filing

an affidavit with the clerk of the court where the judgment is entered, “…within 90 days

before the date the judgment expires by limitation.”  NRS 11.190(a)(1), NRS 11.200,
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NRS 11.250, NRS 11.300 must be read together with NRS 17.214 because they relate

to the same subject matter and are not in conflict with one another.  Piroozi v. Eighth

Judicial Dist. Court, 131 Nev. Adv. Op. 100, 363 P.3d 1168, 1172 (2015).  When these

five statutes are read together, they establish that a party must either file an action on the

judgment or renew the judgment under NRS 17.214 before the statute of limitations runs.

The Nevada Supreme Court expressly adopted this result in Levin v. Frey, 123

Nev. 399, 403, 168 P.2d. 712, 715 (2007): “An action on a judgment or its renewal must

be commenced within six years under NRS 11.190(1)(a); thus a judgment expires by

limitation in six years.”  

The Nevada Supreme Court held that the time to file a renewal under NRS 17.214

is subject to statutory and equitable tolling provisions.  See O’Lane v. Spinney, 110 Nev.

496, 874 P.2d 754 (1994).  The statute of limitation tolling provisions in NRS 11.200,

NRS 11.250, NRS 11.300 apply to the computation of the time for filing for renewal

under NRS 17.214.  

The Nevada Supreme Court also recognizes the well-established rule that it will

not look beyond the plain language of the statute when the words “have a definite and

ordinary meaning.”  Harris Associates. v. Clark County School. District, 119 Nev. 638,

642, 81 P.3d 532, 534 (2003).  “Normal principles of statutory construction also

preclude interpreting a statute to render part of it meaningless.”  United States v. Bert,

292 F.3d 649, 652 n.11 (9th Cir. 2002).  
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UAIC’s apparent position is that even though Nalder filed an action upon the

judgment, she was also required to file a renewal of the judgment.  This interpretation

ignores the clarity of the disjunctive “or”.  UAIC’s proposed interpretation of the statute

effectively renders the “or” used NRS 11.190(1)(a) meaningless.  If the Nevada

Legislature intended to require a judgment creditor to file an action on the judgment and

renew the judgment, then the Nevada Legislature would have used the word “and”.

However, the Nevada Legislature uniquely understood that a party was only required to

proceed with one course of action to ensure the validity of a judgment.  This

understanding is reflected in the permissive language of NRS 17.214(1), which states

that a judgment creditor “may renew a judgment which has not been paid. . . .”  

Based on the unambiguous language of NRS 11.190(1)(a), NRS 11.200, NRS

11.250, NRS 11.300 and NRS 17.214, the underlying judgment did not expire in this

matter.  Indeed, any renewal pursuant to NRS 17.214 filed by Nalder would be

premature and possibly held to be ineffective.  Nalder timely commenced her action on

the judgment before the statute of limitations expired.  As a result, the judgment does not

/ / /

/ / /
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have to be renewed and any renewal under NRS 17.214 is not possible at this time.  This

is the reason for the declaratory relief allegation in Nalder’s 2018 complaint.   

VII.  CONCLUSION

For the reasons set forth above, Nalder respectfully requests that this Court deny

the Motion to Set Aside the Judgment brought by Gary Lewis, (without his consent).

Dated this   8th         day of October, 2018.

STEPHENS & BYWATER, P.C.

 S/ David A Stephens                   
David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada  89130
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 8th day of October, 2018, I served the following

document:  PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO SET ASIDE

JUDGMENT

O VlA  ELECTRONIC FILING; (N.E.F.R. 9(b))

Matthew J. Douglas, Esq.

Randall Tindall, Esq.

G VIA ELECTRONIC SERVICE (N.E.F.R.  9) A

G BY MAIL:  by placing the documents(s) listed above in a sealed
envelope, postage prepaid in the U. S. Mail at Las Vegas, Nevada,
addressed as set forth  below:  

G BY FAX:  by transmitting the document(s) listed above via
telefacsimile to the fax number(s) set forth below.  A printed
transmission record is attached to the file copy of this document(s).

G BY HAND DELIVER: by delivering the document(s) listed above
to the person(s) at the address(es) set forth below.  

S/David A Stephens
An Employee of Stephens & Bywater
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STEPHENS & BYWATER, P.C.
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Telephone: (702) 656-2355 
Facsimile: (702) 656-2776 
Email: dstephens@sgblawfirm.com
Attorney for Cheyenne Nalder

DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYENNE NALDER, ) CASE NO.: 07A549111
)
) DEPT NO.:  XX

Plaintiff, )
)

vs. )
)

GARY LEWIS, )
)          

                                   Defendants.        )
__________________________)

PLAINTIFF’S OPPOSITION TO UAIC’S MOTION 
FOR RELIEF FROM JUDGMENT

Date: 12/12/2018
Time: 9:00 a.m.   

Cheyenne Nalder, through her attorney, David A. Stephens, Esq., opposes

UAIC”s Motion for Relief from Judgment, as follows:

POINTS AND AUTHORITIES

I.  INTRODUCTION

United Automobile Insurance Company’s, (“UAIC”), motion should be denied

because the tolling statutes, NRS 11.200, NRS 11.250 and NRS 11.300, apply to the 

statute of limitations for judgments contained in the same chapter at NRS 11.190(a)(1)

and extend the time for filing an action on the judgment or for renewal under NRS

17.214.  

Case Number: 07A549111

Electronically Filed
10/29/2018 5:30 PM
Steven D. Grierson
CLERK OF THE COURT
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UAIC argues that the tolling statutes, NRS 11.200, NRS 11.250, and NRS 11.300, do

not apply to the statute of limitations for judgments contained in the same chapter at

NRS 11.190(a)(1).  UAIC provides no legal authority for this unreasonable position.

Unfortunately for UAIC, this position is not supported in Nevada’s statutory scheme,

case law or common sense.  NRS 11.200 specifically refers to NRS 11.190.  The other

two statutes are part of chapter 11 and deal specifically with when the statute of

limitations is tolled.  UAIC’s position is frivolous and must be met with a firm rejection.

II.  FACTS

A.  FACTS ON UNDERLYING CASE

The underlying matter arises from an auto accident that occurred on July 8, 2007,

where Gary Lewis, (“Lewis”), accidentally ran over Nalder.  Nalder was born April 4,

1998 and was a nine-year-old girl at the time.  At the time of the accident Lewis

maintained an auto insurance policy with United Auto Insurance Company (“UAIC”),

which was renewable on a monthly basis.  

Following the accident, Nalder’s father, James Nalder, extended an offer to UAIC

to settle Nalder’s injury claim for Lewis’s policy limit of $15,000.00.  UAIC never

informed Lewis that Nalder offered to settle Cheyenne’s claim.  UAIC never filed a

declaratory relief action.  UAIC rejected Nalder’s offer.  UAIC rejected the offer because

it believed that Lewis was not covered under his insurance policy given that he did not

renew his policy by June 30, 2007.  
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After UAIC rejected James Nalder’s offer, James Nalder, on behalf of Cheyenne

Nalder, filed this lawsuit against Lewis in the Nevada state district court.  

UAIC was notified of the lawsuit but declined to defend Lewis or file a

declaratory relief action regarding coverage.  Lewis failed to appear and answer the

complaint. As a result, Nalder obtained a default judgment against Lewis for

$3,500,000.00.  Notice of entry of judgment was filed on August 26, 2008.  

Nalder recently obtained an amended judgment in this matter.  She amended the

judgment to get it into her name because she is not longer a minor.  

Nalder wants to maintain her judgment against Lewis.  This intention is

irrespective of its enforceability against UAIC.  Lewis and Nalder are still involved in

ongoing claims handling litigation against Lewis’s insurance company, UAIC, because

of its failure to defend Lewis in the original case.  

   Because the statute of limitations on Nalder’s personal injury action may have

been approaching, Nalder recently took action in both Nevada and California to maintain

her judgment against Lewis, who resides in California, or, in the alternative, to

prosecute her personal injury action against Lewis to judgment.  

Cheyenne Nalder reached the age of majority on April 4, 2016.  Nalder hired

David A. Stephens, Esq., to maintain her judgment.  First, counsel obtained an amended

judgment in this case in Cheyenne’s name as a result of her reaching the age of majority.

This amended judgment was obtained appropriately, by demonstrating to the Court that
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the judgment, as a result of the tolling provisions, was still within the applicable statute

of limitations.  

Nalder then filed a separate action with three distinct claims for relief, pled in the

alternative.  (See Case No. A-18-8772220-C).  The first claim is an action on the

amended judgment which will result in a new judgment which will have the total

principal and post judgment interest reduced to judgment, so that interest would now run

on the new, larger principal amount.  

The second alternative claim is for declaratory relief seeking a determination of

when a renewal under NRS 17.214 must be filed and when the statute of limitations,

which is subject to tolling provisions, will run on the judgment.  

And finally, the third claim, should the Court determine that the judgment is

invalid, is an action on the injury claim within the applicable statute of limitations for

injury claims, that is, two years after her reaching the age of majority.  

Nalder also retained California counsel, who filed a judgment in California, which

has a ten-year statute of limitations regarding actions on a judgment.  Nalder maintains

that all of these actions are unnecessary to the questions on appeal, and most are

unnecessarily early; however, out of an abundance of caution, she brings them to

maintain a judgment against Lewis and to demonstrate the actual way this issue should

have been litigated in the Eighth Judicial District Court of Nevada, not midway into an

appeal by a self-serving affidavit of counsel for UAIC.  
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UAIC has inserted itself into theses actions trying to assert the simple, but flawed,

concept that unless a judgment renewal pursuant to NRS 17.214 is brought within six

years, a judgment is no longer valid.   UAIC’s motivation for bringing this argument is

not in good faith and is to avoid payment of damages arising from its claims handling

failures that occurred in the first Nalder v. Lewis injury case.  

UAIC made representations that it would be responsible for any judgment entered

in this case in order to gain intervention into this case and the case filed by Nalder in

2018. 

B. CLAIMS HANDLING CASE AGAINST UAIC

On May 22, 2009, James Nalder, on behalf of Cheyenne Nalder, and Lewis filed

suit against UAIC alleging breach of contract, breach of the implied covenant of good

faith and fair dealing, bad faith, fraud, and violation of NRS 686A.310.   Lewis assigned

to Nalder his right to “all funds necessary to satisfy the Judgment” and retaining to

himself any funds recovered above the judgment.  Lewis left the state of Nevada and

relocated to California prior to 2010.  Neither Lewis, nor anyone on his behalf, has been

subject to service of process in Nevada since 2010.  

Once UAIC removed the insurance case to federal district court, UAIC filed a

motion for summary judgment as to all of Lewis and Nalder’s claims, alleging Lewis did

not have insurance coverage on the date of the subject collision.  The federal district

court granted UAIC’s summary judgment motion because it determined the insurance
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contract was not ambiguous as to when Lewis had to make payment to avoid a coverage

lapse.  Nalder and Lewis appealed this decision to the Ninth Circuit.  The Ninth Circuit

reversed and remanded the matter because Lewis and Nalder had facts to show the

renewal statement was ambiguous regarding the date when payment was required to

avoid a coverage lapse.    

On remand, the U.S. District Court concluded the renewal statement was

ambiguous and therefore, Lewis was covered on the date of the incident because the

court construed this ambiguity against UAIC.   The U.S. District Court also determined

UAIC breached its duty to defend Lewis, but did not award damages because Lewis did

not incur any fees or costs in defense of the Nevada state court action.  Based on these

conclusions, the district court ordered UAIC to pay the policy limit of $15,000.00. 

UAIC then made three payments on the judgment: June 23, 2014; June 25, 2014; and

March 5, 2015.  

Both Nalder and Lewis appealed that decision to the Ninth Circuit, which

ultimately led to the certification of the first question to the Nevada Supreme Court,

namely whether an insurer that breaches its duty to defend is liable for all foreseeable

consequential damages of the breach.  

After the first certified question was fully briefed and pending before the Nevada

Supreme Court, UAIC had the idea that the underlying judgment could only be renewed

pursuant to NRS 17.214.  Even though UAIC knew at this point that they owed a duty
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to defend Gary Lewis, they did not undertake to investigate the factual basis or the legal

grounds, or discuss this idea with Lewis, or seek declaratory relief on Lewis’ behalf

regarding the statute of limitations on the judgment.  All of these actions would have

been a good faith effort to protect Lewis.  Instead, UAIC filed a motion to dismiss Lewis

and Nalder’s appeal with the Ninth Circuit for lack of standing.  This allegation had not

been raised in the trial court.  It was something UAIC concocted solely for its own

benefit. This allegation was brought for the first time in the appellate court.  If UAIC’s

self-serving affidavit is wrong, this action will leave Lewis with a valid judgment against

him and no cause of action against UAIC.  

UAIC ignored all of the tolling statutes and presented new evidence into the

appeal process, arguing Nalder’s underlying $3,500,000.00 judgment against Lewis is

not enforceable because the six-year statute of limitation to institute an action upon the

judgment or to renew the judgment pursuant to NRS 11.190(1)(a) expired.  The only

proof that it expired was UAIC counsel’s affidavit that no renewal pursuant to NRS

17.124 had been filed.  As a result, UAIC contends Nalder can no longer recover

damages above the $15,000.00 policy limit for breach of the contractual duty to defend

because the judgment lapsed after the judgment (in the case against UAIC) was entered

in the U.S. District Court.   This would be similar to arguing on appeal that a plaintiff is

no longer entitled to medical expenses awarded because the time to file a lawsuit to

recover them expired while the case was on appeal.
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Even though Nalder believes the law is clear that UAIC is bound by the judgment,

regardless of its continued validity against Lewis, Nalder, in an abundance of caution,

took action in Nevada and California to demonstrate the continued validity of the

judgment against Lewis.   These Nevada and California state court actions will

demonstrate that UAIC has again tried to escape responsibility by making

misrepresentations to the Federal and State Courts.   

IV.  ARGUMENT

UAIC seeks to set aside the amended judgment based on NRCP 60(b) arguing it

the judgment was void prior to the court amending it.  

NRCP 60(b)(3), which allows the court to relieve a party from a final judgment

if it is void, “is normally invoked . . . in a case where the court entering the challenged

judgment was itself disqualified from acting, [citation omitted], or did not have

jurisdiction over the parties, [citation omitted], or of the subject matter of the litigation.”

Misty Management Corp. v. First Judicial District Court, 83 Nev. 180, 426 P.2d 728,

729 (1967).

None of those grounds apply unless, UAIC is arguing that if the judgment was not

timely renewed it was disqualified from acting.  UAIC provides no support for that

position.  

However, assuming, arguendo, that position is correct, UAIC still fails establish

that the judgment had to be renewed or even that the time for renewal had expired.
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A. The Judgment is not expired because the statute of limitation is tolled

The Nevada six-year statute of limitations for bringing an action on a judgment

is provided for in NRS 11.190(1)(a).  That time period has either not expired, or it has

been tolled.

i.  The six-year time period was tolled by the three payments UAIC made on the

judgment.  

NRS 11.200, states:

“The time in NRS 11.190 shall be deemed to date from the last

transaction or the last item charged or last credit given; and whenever any

payment on principal or interest has been or shall be made upon an existing

contract, whether it be a bill of exchange, promissory note or other

evidence of indebtedness if such payment be made after the same shall have

become due, the limitation shall commence from the time the last payment

was made.”

NRS 11.200 is specifically made applicable to the statues of limitation set forth

in NRS 11.190

UAIC made its last payment on the judgment on March 5, 2015.  Thus, as a result

of this statute, the six-year statute to file suit to enforce the judgment began running on

March 6, 2016 and would not expire until March 6, 2021, which is six years from the last

payment.  

APP0737



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-10-

ii. The Nevada statute of limitations to bring an action on a judgment was also

tolled during the period of time that Nalder was a minor.  

NRS 11.250 states:

“If a person entitled to bring an action other than for the recovery of

real property be, at the time the cause of action accrued, either: 

1. Within the age of 18 years; 

* * *

“the time of such disability shall not be a part of the time limited for the

commencement of the action.”

Nalder reached the age of majority on April 4, 2016.  The statute of limitation to

enforce a judgment was tolled until she reached the age of 18.  As a result, the statute of

limitations to file an action to enforce the judgment does not run until April 4,  2022. 

iii. Lewis’ residency in California since 2010 tolls the statute of limitations.

Pursuant to NRS 11.300, the absence of Lewis from the State of Nevada tolls the

statute of limitations to enforce a judgment and it remains tolled because of his absence.

See Bank of Nevada v. Friedman, 82 Nev. 417, 421, 420 P.2d 1, 3 (1966).   

Pursuant to NRS 11.300, Lewis’ California residency also tolls the six-year statute

of limitations to enforce a judgment because Lewis has not been subject to service of

process in the State of Nevada from 2010 to the present.  

iv. The time to renew the judgment has not run
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NRS 17.214 provides that the renewal must be brought within 90 days of the

expiration of the statute of limitations.  If that 90-day period is strictly construed, any

renewal attempt pursuant to NRS 17.214 by Nalder at the present time, or earlier as

argued by UAIC, would be premature and therefore ineffective because it would not be

filed within the 90-day window prior to expiration of the statute of limitations. 

v. The renewal statute is optional, rather than mandatory

NRS 17.214 was enacted to give an optional, not “mandatory,” statutory

procedure in addition to the rights created at common law for an action on the judgment.

UAIC claims the plain, permissive language of  NRS 17.214: “A judgment creditor 

. . . may renew a judgment,” (emphasis added), mandates use of NRS 17.214 as the only

way to renew a judgment.  This is contrary to the clear wording of the statute and the

case law in Nevada.  See Mandlebaum v. Gregovich, 24 Nev. 154, 161, 50 P. 849, 851

(1897) and general statutory interpretation.  

UAIC cites no authority for this mandated use of NRS 17.214.  The legislative

history demonstrates that NRS 17.214 was adopted to give an easier way for creditors

to renew judgments.  This was to give an option for renewal of judgments that was easier

and more certain, not make it a trap for the unwary and cut of rights of injured parties.

UAIC cites Leven v. Frey, 123 Nev. 399, 168 P.3d 712 (2007), for the proposition

that judgment renewal is mandatory.  However, that is not what the case held. It held that

strict compliance with the statue was necessary to renew a judgment.  That is not the
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same as holding that a judgment must be renewed by this statutory process.  Id., 168

P.3d at 719.  The issue of enforcing a judgment by a suit was never considered by the

Nevada Supreme Court in the Leven case.

 Mandlebaum v. Gregovich, 24 Nev. 154, 161, 50 P. 849, 851 (1897), specifically

allowed a judgment creditor to file a suit to enforce a judgment fifteen years after it was

entered.  The Nevada Supreme Court stated:

“The averments of the complaint and the undisputed facts are that at the

time of the rendition and entry of the judgment in 1882, the appellant was

out of the state, and continuously remained absent therefrom until March,

1897, thereby preserving the judgment and all right of action of the

judgment creditor under the same.  Notwithstanding nearly fifteen years

had elapsed since the entry of the judgment, yet, for the purpose of action,

the judgment was not barred - for that purpose the judgment was valid.”

Id. 

Where as here, the timing of the expiration is in doubt, the best way to renew the

judgment is the common law method, which is only supplemented by the statutory

method, not replaced.  

Though the statute of limitations on Nalder’s judgment is not even close to

running, this action was taken because Nalder’s tort statute of limitations was about to

run.  If the judgment is deemed not valid, then Nalder still wants to protect her tort
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claim.   Also, this action is the appropriate way to litigate and clarify the Nevada

statutory scheme for actions on a judgment and judgment renewal.   

B.  The Statute of Limitations in California on a Judgment of a Sister State is
Ten Years

Lewis now resides in California.  In California, an action upon a judgment must

be commenced within 10 years of entry of the judgment.  See Cal. Code Civ. P. § 337.5.

Alternatively, a judgment must be renewed within 10 years of entry of the judgment.

Kertesz v. Ostrovsky, 115 Cal. App. 4th 369, 372, 8 Cal. Rptr. 3d 907, 911 (Cal. Ct. App.

2004); see also, Cal. Code Civ. P. §§ 683.020, 683.120, 683.130.  Out of an abundance

of caution,  Nalder has incurred the expense to renew her judgment by filing actions in

both Nevada and California.  In spite of this action, Nalder contends that she timely

instituted an action on the  judgment or, alternatively, that the six-year limitations period

has not yet expired.

C.  The Underlying Judgment Did Not Expire As To Lewis Because Nalder Was
Not Required to Institute an Action on the Judgment and Renew the
Judgment

An action on a judgment is distinguishable from the treatment of an application

to renew the prior judgment.  Pratali v. Gates, 4 Cal. App. 4th 632, 637, 5 Cal. Rptr. 2d

733, 736 (Cal. Ct. App. 1992).  This distinction is inherently recognized in the Nevada

Revised Statutes’ treatment of both courses of action.  “A judgment creditor may enforce

his judgment by the process of the court in which he obtained it, or he may elect to use
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the judgment as an original cause of action and bring suit thereon and prosecute such

suit to final judgment.”  Mandlebaum v. Gregovich, 24 Nev. 154, 161, 50 P. 849, 851

(1897) (emphasis added).  NRS 11.190(a)(1) provides the option that either an action

upon the judgement or a renewal of the judgment be commenced.  The limitation period

for judgments runs from the time the judgment becomes final.   Statutes of limitations

are intended to ensure pursuit of the action with reasonable diligence, to preserve

evidence and avoid surprise, and to avoid the injustice of long-dormant claims.  Petersen

v. Bruen, 106 Nev. 271, 273-74, 792 P.2d 18, 19-20 (1990).

NRS 17.214 provides the procedural steps necessary to renew a judgment before

the expiration of the statute of limitations set forth in NRS 11.190(1)(a).  NRS 17.214

provides that a judgment creditor may renew a judgment that has not been paid by filing

an affidavit with the clerk of the court where the judgment is entered, “…within 90 days

before the date the judgment expires by limitation.”  NRS 11.190(a)(1), NRS 11.200,

NRS 11.250, NRS 11.300 must be read together with NRS 17.214 because they relate

to the same subject matter and are not in conflict with one another.  Piroozi v. Eighth

Judicial Dist. Court, 131 Nev. Adv. Op. 100, 363 P.3d 1168, 1172 (2015).  When these

five statutes are read together, they establish that a party must either file an action on the

judgment or renew the judgment under NRS 17.214 before the statute of limitations runs.

The Nevada Supreme Court expressly adopted this result in Levin v. Frey, 123

Nev. 399, 403, 168 P.2d. 712, 715 (2007): “An action on a judgment or its renewal must
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be commenced within six years under NRS 11.190(1)(a); thus a judgment expires by

limitation in six years.”  

The Nevada Supreme Court held that the time to file a renewal under NRS 17.214

is subject to statutory and equitable tolling provisions.  See O’Lane v. Spinney, 110 Nev.

496, 874 P.2d 754 (1994).  The statute of limitation tolling provisions in NRS 11.200,

NRS 11.250, NRS 11.300 apply to the computation of the time for filing for renewal

under NRS 17.214.  

The Nevada Supreme Court also recognizes the well-established rule that it will

not look beyond the plain language of the statute when the words “have a definite and

ordinary meaning.”  Harris Associates. v. Clark County School. District, 119 Nev. 638,

642, 81 P.3d 532, 534 (2003).  “Normal principles of statutory construction also

preclude interpreting a statute to render part of it meaningless.”  United States v. Bert,

292 F.3d 649, 652 n.11 (9th Cir. 2002).  

UAIC’s apparent position is that even though Nalder filed an action upon the

judgment, she was also required to file a renewal of the judgment.  This interpretation

ignores the clarity of the disjunctive “or”.  UAIC’s proposed interpretation of the statute

effectively renders the “or” used NRS 11.190(1)(a) meaningless.  If the Nevada

Legislature intended to require a judgment creditor to file an action on the judgment and

renew the judgment, then the Nevada Legislature would have used the word “and”.

However, the Nevada Legislature uniquely understood that a party was only required to
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proceed with one course of action to ensure the validity of a judgment.  This

understanding is reflected in the permissive language of NRS 17.214(1), which states

that a judgment creditor “may renew a judgment which has not been paid. . . .”  

Based on the unambiguous language of NRS 11.190(1)(a), NRS 11.200, NRS

11.250, NRS 11.300 and NRS 17.214, the underlying judgment did not expire in this

matter.  Indeed, any renewal pursuant to NRS 17.214 filed by Nalder would be

premature and possibly held to be ineffective.  Nalder timely commenced her action on

the judgment before the statute of limitations expired.  As a result, the judgment does not

have to be renewed and any renewal under NRS 17.214 is not possible at this time.  This

is the reason for the declaratory relief allegation in Nalder’s 2018 complaint.   

VII.  CONCLUSION

Nevada has two methods for dealing with the expiration of statutes of  limitation.

Both methods are dependent on the expiration of the statutes of limitation and the

associated tolling statutes.  The statute of limitations in this matter is tolled until well

past the time Cheyenne Nalder, (“Nalder”), amended the judgment and filed an action

on the judgment.  The initial judgment never expired.  The judgment does not have to

be revived.  This Court did not make a mistake.  The amended judgment is not void.

UAIC’s motion must be denied.

For the reasons set forth above, Nalder respectfully requests that this Court deny

the Motion to Set Aside the Judgment brought by Gary Lewis, (without his consent).
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Dated this   29th    day of October, 2018.

STEPHENS & BYWATER, P.C.

 S/ David A Stephens                   
David A. Stephens, Esq.
Nevada Bar No. 00902
3636 North Rancho Drive
Las Vegas, Nevada  89130
Attorneys for Plaintiff

APP0745



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-18-

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 29th day of October, 2018, I served the

following document:  PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION

TO SET ASIDE JUDGMENT

O VlA  ELECTRONIC FILING; (N.E.F.R. 9(b))

Matthew J. Douglas, Esq.

Randall Tindall, Esq.

E. Breen Arntz, Esq.

G VIA ELECTRONIC SERVICE (N.E.F.R.  9) A

G BY MAIL:  by placing the documents(s) listed above in a sealed
envelope, postage prepaid in the U. S. Mail at Las Vegas, Nevada,
addressed as set forth  below:  

G BY FAX:  by transmitting the document(s) listed above via
telefacsimile to the fax number(s) set forth below.  A printed
transmission record is attached to the file copy of this document(s).

G BY HAND DELIVER: by delivering the document(s) listed above
to the person(s) at the address(es) set forth below.  

S/David A Stephens
An Employee of Stephens & Bywater
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MATTHEW J. DOUGLAS 
Nevada Bar No. 11371 
ATKIN WINNER & SHERROD 
1117 South Rancho Drive 
Las Vegas, Nevada 89102 
Phone (702) 243-7000 
Facsimile (702) 243-7059 
mdouglas@awslawvers.com 
Attorneys for Intervenor United Automobile Insurance Company 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

JAMES NALDER, 

Plaintiff, 

vs. 

GARY LEWIS and DOES I through V, 
inclusive, 

Defendants, 

UNITED AUTOMOBILE INSURANCE 
COMPANY, 

Intervenor. 

CASE NO.: 07A549111 
DEPT. NO.: 20 

Consolidated with 
CASE NO.: A-18-772220-C 
DEPT. NO.: 20. 

UAIC'S REPLY IN SUPPORT OF ITS 
MOTION FOR RELIEF FROM 
JUDGMENT PURSUANT TO NRCP 60 

COMES NOW, UNITED AUTOMOBILE INSURANCE COMP ANY (hereinafter 

referred to as "UAIC"), by and through its attorney of record, ATKIN WINNER & SHERROD 

and hereby submits its Reply in support of its Motion for Relief from Judgment Pursuant to 

NRCP 60(b), asking that this Court declare as void the Amended Judgment entered on March 28, 

2018, because the underlying Judgment expired on 2014 and is snot capable of being revived. 

III 

III 

III 

III 

III 

III 

III 

Page 1 of27 

Case Number: 07A549111

Electronically Filed
1/2/2019 10:35 AM
Steven D. Grierson
CLERK OF THE COURT
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This Reply & Motion is made and based upon the papers and pleadings on file herein, the 

Memorandum of Points and Authorities attached hereto, and such oral argument as the Court 

may pelmit. ('l 
DATED this +- day of J'tNllfriL1 ,201 .. 

ATKIN WINNER & OD 

Matthew J. Doug as 
Nevada BarNo. 11371 
1117 South Rancho Dri 
Las Vegas, Nevada 8910 
Attorneys for Intervenor UAIC 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

At the outset, DAlC would like to point out to the Court two important issues in reply to 

Plaintiff s Opposition to this Motion. First, despite 17 pages of argument, nowhere in Plaintiff s 

Opposition does she dare suggest the original judgment herein, filed June 3, 2008, was ever 

timely renewed pursuant to N.R.S. 17.214. Accordingly, it is uncontroverted the judgment 

entered June 3, 2008 was not timely renewed per statute and, thus, expired. (See Exhibit B to 

UAlC initial Motion) . The second issue is, despite Plaintiffs multitude of "kitchen sink" type 

arguments to try and "fix" this clear expiration of judgment, none of her arguments overcomes 

this clear fact. 

Plaintiffs main arguments l to try and overcome her expired judgment are essentially 

these: (1) The judgment was tolled by 2 statutes of limitations relating to Plaintiff s minority 

andlor Lewis' residence out of state; (2) Plaintiff complied with the N.R.S. 17.214 by filing an 

action against DAlC; (3) that the judgment was tolled by DAlC's payment of policy limits in 

Page 2 of27 
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2015 in regard to the Federal Court's judgment in the case filed against UAIC. 

The fact that Cheyanne was a minor when the cause of action giving rise to the default 

judgment accrued does not serve to extend or toll the deadline to renew the default judgment 

because the default judgment was not issued to Cheyanne, but rather Mr. Nalder, who was not a 

minor at the time the default judgment expired and so did not have a legal disability that would 

toll the six-year statute of limitations to renew the default judgment. 

Additionally, Mr. Lewis' alleged absence from the State of Nevada also did not serve to 

toll the deadline for renewal of the default judgment under NRS 11.300 because renewal of a 

judgment is not a separate cause of action. Moreover, Mr. Lewis' alleged absence from the State 

of Nevada did not impede Mr. Nalder from attempting to either execute the default judgment, 

comply with the requirements for renewal under NRS 17.214, or bring an action on the judgment 

against Mr. Lewis because Mr. Nalder and his counsel Mr. Christensen (who, notably, also 

represents Mr. Lewis in the underlying proceedings and other related proceedings) were well 

aware ofMr. Lewis' location in Califomia and assuredly would have had no difficulty serving 

Mr. Lewis with process in Califomia. NRS 11.300 does not apply when the absent defendant is 

otherwise subject to service of process. 

Next, the underlying action Plaintiff filed against UAIC (now on appeal) was not an 

action to collect on the default judgment because UAIC was not a judgment debtor thereon. In 

fact, prior to commencing the Federal Comi action against UAIC (on appeal), Plaintiff did not 

hold any judgment against UAIC on which they could bring an action. Instead, Plaintiff sought 

to have a judgment entered against UAIC for the first time in the action on appeal. The default 

judgment in this matter instead served merely as evidence for Plaintiffs claims of damage 

allegedly caused by UAIC' s breach of the duty to defend. And in order to continue to serve as 

---------- (Cont.) 
1 VAlC acknowledges Plaintiff makes other arguments and, VAlC will reply to each, but VAlC 

believes those other arguments do not deserve mention here. 
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evidence for their consequential damages claim, this default judgment had to remain valid and 

enforceable, which required that the judgment be renewed pursuant to the requirements ofNRS 

17.214 or, alternatively, required Mr. Nalder to bring an action on the judgment against Mr. 

Lewis-neither of which were done by Plaintiff. 

Finally, UAlC's satisfaction of the judgment (in the case on appeal) could not serve to 

extend the life of the 2008 default judgment - which had been previously entered in a wholly 

separate proceeding of which UAlC was not even a party. 

II . 

RESPONSE TO PLAINTIFF's "FACTS" SECTIONS 

F or her Opposition, Plaintiff N alder refers to some of the pertinent facts in regard to the 

Motion at bar, but also adds in completely extraneous facts (e.g. claims handling) and resOlis to 

pure argument to support her untenable position in regard to the expired judgment and, regarding 

her subsequent filed action, Case no. A-18-772220-C (which is not even relevant to this Motion 

and, is itself the subject of a separate Motion to dismiss before this Court). Accordingly, UAlC 

must respond to these, herein. 

First, on page 3 of her brief, lines 10-23, Plaintiff attempts to explain her position in 

"amending" this expired judgment by suggesting her "intent", in amending the judgment, was 

"inespective of [the judgment's] enforceability against DAlC." Besides being conclusory 

argument, this statement is an admission by Plaintiff that she knew full well her action in 

amending the judgment was an attempt to litigate issues already before the Nevada Supreme 

Court.2 That is, by claiming the amended judgment was sought "irrespective" of the original 

judgment's enforceability against DAlC, Plaintiff is admitting that she knew the issue of the 

2 Although the COUli is likely aware, UAlC notes that Plaintiff filed an action, via assignment of 
Lewis' claims, against UAlC which has been pending in the Federal District cOUli, U.S. COUli of Appeals 
for the Ninth Circuit and, now, the Nevada Supreme COUli for nearly 10 years. A sufficient histOlY of 
this case is attached hereto in to Order CertifYing the 2nd ceIiified question to the Nevada Supreme COUli 
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enforceability of the judgment was on appeal. Moreover, Plaintiffs statement that she merely 

amended the judgment to "get it in her own name" is a red-hen-ing. She had already sued UAIC, 

with an assignment on the judgment, through her guardian ad litem (her father) and, as such, 

same guardian could take any other enforcement actions she needed in regard in regard to the 

judgment so, the "need" to put the judgment in her name is in-elevant. In ShOli, it must be seen 

for what it was - an attempt to resuscitate an expired judgment. Similarly, her claims that she 

needed to suddenly institute a new action against Lewis in Califomia is pure fancy. Plaintiffs 

own counsel in the Appellate matter against UAIC (Thomas Christensen) also, represents Lewis, 

on his third-pru.iy Complaint3, in the case consolidated with this one, Case No. A-18-772220-C, 

and has answered discovery on his behalf citing his California address as far back as 2010.4 

Indeed, in his final supplemental disclosures, pursuant to F.R.C.P. 26, in the Federal Court action 

(on appeal), Mr. Christensen disclosed his offices as the contact for Gary Lewis. 5 Accordingly, as 

Plaintiff s own counsel was the contact for Lewis, was representing him and knew his California 

address since at least 2010 - nothing prevented Plaintiff from executing on the judgment in any 

way she saw fit against Lewis in California at any time and, thus, this argument is also a red 

hen-ing. 

Next, on page 4, lines 4-28, of the fact section of the opposition, Plaintiff launches into 

full argument by noting her 3 claims as to why her new action, consolidated herein, under Case 

No. A-18-772220-C, is not precluded by the prior action on appeal. First, each such "argument" 

is circular in nature or, just plain incon-ect. Regardless, the fact is these arguments are absolutely 

---------- (Cont.) 
and, the Nevada Supreme Court's Order accepting same celiified question. See Order of Ninth Circuit 
and Nevada Supreme Court, attached hereto as Exhibits 'E' & 'F', respectively. 

3 See Copy of Lewis' 3rd Party Complaint filed by Thomas Christensen, attached hereto as Exhibit 
'G.' 

4 See Copy of Lewis' Answers to interrogatories in the Federal Court action attached hereto as 
Exhibit 'H' 

5 See Copy of NAlder & Lewis' 12'h supplement to FRCP 26 disclosures, attached hereto as 
Exhibit '1 ' 
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1 irrelevant to the Motion at bar and, instead relate to the consolidated action and a separate 

2 Motion to dismiss filed by DAlC and, thus, should be disregarded by the Court. 

3 
On page 5, lines 1-11, Plaintiff makes the completely incorrect argument that DAlC's 

4 
"motivation" here is "not in good faith" as it is "to avoid paying damages arising from claims 

5 

6 
handling failures" in regard to the original judgment entered herein. First, two Federal District 

7 
COUli judges have already ruled DAlC did not act in bad faith in regard to the original 

8 judgment entered herein. Indeed, the judgment order in the case on Appeal specifically granted 

9 
A 

summary judgment in DAlC's favor on all extra-contractual claims for "bad faith.,,6 Although .. .. 
0 10 
0 that order is technically on appeal - the only issues that remain are (1) whether the original 
~ 

11 ~ 
~ ~ 
~ Ilil 12 

CJ) 
... 
II< 

judgment here is expired; and, (2) if the judgment is not expired can Plaintiff recover the default 

judgment as a consequential damage. Regardless, the fact is that judgment order in the case on 
~ 13 
-< 

~ 
,.:I 

14 
~ -< 

appeal also found DAlC haslhad a duty to defend Lewis in regard to the July 2007 loss 

Z ~ 

Z -< 15 
~ > 

underlying this action. Accordingly, by intervening here and advancing a motion to vacate an 

~ 
III 
z 16 improper attempt to amend an expired judgment against its insured - DAlC's actions must be 

Z -< 
1-4 17 
~ 

found to be in "good faith" by trying to relieve its insured of same. 

~ 18 « Finally, at pps. 5-8, Plaintiffs lengthy history of 'claims handling' is irrelevant to the 

19 
issues in this motion, but moreover, show an attempt to re-litigate these issues that have already 

20 
been decided in the original case. See Exhibit 'E' & 'F', hereto. It would appear Plaintiff states 

21 

22 
same in attempt to argue issues already before the Nevada Supreme Court. Regardless, not only 

23 are these arguments incorrect, but they also serve to underscore the inappropriateness of this 

24 argument as these issues are before the Nevada Supreme Court. Id. Moreover, Plaintiffs 

25 argument concerning the sufficiency of the proof made by DAlC to show the original judgment 

26 expired - but makes no showing that she (or her Guardian Ad Litem) did comply with 

27 
N.R.S. 17.124. The reason for this is simple, Plaintiff did not comply and the judgment expired 

28 
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1 and this argument must be ignored as inelevant to the Motion at bar. 

2 III. 

3 ARGUMENT 

4 
For her Opposition, Plaintiff incorrectly argues that DAIC has only moved for this court 

5 

6 
to vacate the judgment under N.R.C.P. 60(b)(3), for the judgment being "void." First, as can be 

7 
seen from the initial Motion, DAIC has actually argued this Court can relieve a party from this 

8 amended judgment due to mistake, under NRCP 60(b)(1) or, because a judgment is void under 

9 
II 

NRCP 60(b)(4). DAIC continues to argue that both of these provisions apply. Moreover, .. .. 
0 10 
0 Plaintiff's suggestion that DAIC provides no support that the judgment is void "unless they are 
~ 

11 ~ 
~ ::a 
::r:: ~ 12 

Cf:J 
... 
114 

arguing its expired" is confusing - as that is exactly what UAIC has argued - that her original 

judgment was void and could not be amended. 
~ 13 
< 

r:.::i 
,.:I 

14 
~ < 

Further, as can be seen, N.R.C.P. 60(b)(3) actually relates to the Court's power to relieve 

Z c:l 

Z < 15 
I-C :> 

a party from judgment due to fraud (whether intrinsic or extrinsic).7 Accordingly, this appears to 

~ 
1"1 
Z 16 be an interesting Freudian slip by Plaintiff as DAIC argued has noted in other briefs before this 

Z < 
I-C 17 
~ 

court - it believes this COUli can find such fraud here given other infOlmation that has come to 

£-I 

« 18 light. As such, N.R.C.P. 60(b)(3) gives this Court another basis to set aside this amended 

19 
judgment. FUliher, as also argued by DAIC in other briefs herein, District COUlis have the 

20 
inherent power to set aside judgments procured by extrinsic fraud. Lauer v District Court, 62 

21 

22 
Nev. 78, 140 P.2d 953. 

23 In ShOli, DAIC believes all of the above noted basis under Rule 60 or, the Lauer case, 

24 offer ample grounds for this COUli to vacate the amended judgment as will be discussed below. 

25 Moreover, none of Plaintiff's arguments in opposition to this Motion prevent such action by the 

26 COUli and, thus, the Motion should be granted and the 2018 "Amended judgment", herein, 

27 

28 ---------- (Cant.) 
6 See Copy of 10130113 Judgment Order in the Federal Action, attached hereto as Exhibit 'J. ' 
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should be vacated. 

The district court has wide discretion in such matters and, batTing an abuse of discretion, 

its determination will not be disturbed. Union Petrochemical Corp. v. Scott, 96 Nev. 337, 609 

P.2d 323 (1980). While equitable relief from a judgment is generally given only to the patiies to 

the action or those in privity, relief may be granted to one who is not a party to the judgment if 

he demonstrates that he is directly injured or jeopardized by the judgment. Pickett v. Comanche 

Constr., Inc., 108 Nev. 422, 836 P.2d 42 (1992). Given the issues on appeal, UAlC pleads it will 

be directly injured here should this cOUli not set aside this amended judgment. 

A. The Court made an Error of Law, Likely Based on Mistake of Fact, When it Granted 
the Ex Parte Motion to Amend Judgment or, Alternatively, the Judgment was Void as it 
has Expired or, Further in the Alternative, the Judgment was based upon a Fraud and, 
thus, the Amended Judgment should be Set Aside. 

NRCP 60(b) allows this COUli to relieve a party from a final judgment due to mistake 

{NRCP 60(b)(1)} or, due to fraud {NRCP 60(b)(3)} or, because a judgment is void {NRCP 

60(b)(4)}. UAlC believes all 3 of these provisions apply and, ask this COUli to relieve Lewis of 

this amended Judgment and/or vacate same amended judgment entered March 28,2018. Exhibit 

D to the Initial Motion. 

1. The Court made a mistake of law when it granted the Amended Judgment 

It must be noted that, in her Opposition, Plaintiff completely failed to address this basis to 

grant the Motion and, thus, this Court can assume Plaintiff has no response to this argument and, 

grant the Motion. 

As noted in the original Motion, because the Motion to amend this judgment was done Ex 

Parte, it was not served on Lewis or UAlC nor did Lewis or Plaintiff inform UAlC. 

Accordingly, UAlC (on its own or, on behalf of Lewis) did not have an oppOliunity to make the 

COUli aware that the Judgment had already expired on its own terms, and that Cheyenne's 

---------- (Cont.) 
7 It appears this error may stem from the Court relying on the suh-pm1s to Rule 60 as they existed 
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1 position that the deadline to renew the judgment was tolled was inapt. Furthelmore, the Ex Parte 

2 Motion did not advise the COUli that the Judgment had expired in 2014 and had not been 

3 properly renewed. Moreover, the Plaintiff failed to advise this Court that these very issues were 

4 
on appeal before the Nevada Supreme COUli. DAlC contends that, had the cOUli been fully 

5 

6 
apprised of these facts, it likely would not have granted the Ex Parte Motion. 

7 
As such, DAlC asks this COUli to rectify the mistake and void the Amended Judgment in 

8 accordance with NRCP 60(b)(1). 

9 
II 

2. The Amended Judgment is void. .. .. 
0 10 
0 As is clearly demonstrated in the Initial Motion, the original 2008 Judgment expired and, 
~ 

11 ~ 
~ 'l 
::z:: ~ 12 

CJ) 
... 
"" 

it was not renewed. Accordingly, there is simply no legal or equitable basis for the COUli to 

revive it. The six-month deadline does not apply to requests for relief from a judgment because 
~ 13 
< 

~ 
,.J 

14 
~ < 

the judgment is void. Therefore, the instant motion is clearly timely. The Amended Judgment is 

Z /:l 

Z < 15 - > 
void as based on an expired original judgment and, pursuant to NRCP 60(b)(4), this COUli should 

~ 
1"1 
z 16 declare it void and unenforceable. 

Z < - 17 
~ 

The case Plaintiffrelies on, Misty Mgmt. Corp. v. First Judicial Dist. Court, 83 Nev. 180, 

E-c 18 « 426 P.2d 728 (1967), suppOlis DAlC's argument. As stated by Plaintiff, the COUli there held this 

19 
provision is invoked when the cOUli that entered the judgment was "disqualified from acting." 

20 
Here, DAlC has put fOlih a demonstration that the original 2008 judgment expired and was not 

21 

22 
timely renewed. Plaintiff does not dispute this fact (rather, she makes tolling arguments which 

23 will be addressed below). Accordingly, as the original judgment expired in 2014, the original 

24 judgment was void when Plaintiff filed her Ex parte Motion for the "amended Judgment." As the 

25 judgment Plaintiff sought to amend was void, the COUli here was ' disqualified from acting." 

26 As such, DAlC argues this COUli can vacate the Amended judgment as it was based upon 

27 

28 ---------- (Cant.) 
in 1967, when the Misty Mgmt. C01p. case they rely on was published. 
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a void original judgment pursuant to N.R.C.P.(b)(4).8 

3. The Amended Judgment is based upon a fraud upon the Court. 

Additionally, UAlC argues that the circumstances set forth above also offer grounds for 

this COUli to hold a hearing on attempt to perpetrate a fraud upon the court and, thus vacate the 

amended judgment under N.R. C.P. 60(b )(3). Specifically, the clear conflict of interest by 

Plaintiff s counsel and, the evidence of collusion. This is based on new facts which were not all 

known at the time this Motion was initially filed. 

As noted above, Plaintiff is represented by Mr. Christensen in the matter against UAlC 

now on appeal. Mr. Christensen also purpOlis to be counsel for Lewis and has infOlmed UAlC's 

first retained counsel for Lewis that he may not appear and attempt to vacate this judgment. See 

Correspondence and emails from Tom Christensen to Steve Rogers, Esq., attached hereto as 

Exhibit 'K. 'Then, after counsel retained by UAlC for Lewis files a Motion for Relief from this 

'amended judgment', Counsel secured by Mr. Christensen for Lewis, Mr. Arntz9
, files a Motion 

to Strike claiming Lewis does not want this multi-million dollar judgment vacated. So, per 

Plaintiff, UAIC's retained defense counsel cannot move to vacate this amended judgment and 

her counsel has actively interfered with UAIC's duty to defend its insured and vacate the 

amended judgment - all for the sale benefit of Plaintiff and her counsel. This is clearly an 

attempt at a fraud upon the cOUli solely to benefit Plaintiff and her counsel - and same should not 

8 It must be noted that, should Plaintiff argue UAIC cannot seek to vacate the Judgment 
as it is the insurance carrier, UAIC would point out that, besides other reasons to allow same 
(e.g. fraud upon the Court and direct injury to UAIC) it is also true that the case Plaintiff may 
rely on, Lopez v Merit, only noted that a catTier should not be considered a pmiy under rule that 
allows the district cOUli to relieve pmiy from a [mal judgment, order, or proceeding upon a 
showing of mistake, inadvertence, surprise, or excusable neglect. Lopez v. Merit Ins. Co., 109 
Nev. 553, 853 P.2d 1266 (1993). Accordingly, for the requested relief under Rule 60 for a void 
judgment or, fraud, this holding would not be a bar. Indeed, as a further distinguishing factor, 
UAIC is not contesting the original 2008 judgment or, its amount. 

9 UAIC directs this Court to the email from Tom Christensen, dated 9/6/18, attached as part of 
Exhibit 'K', explaining to Steve Rogers, Esq. that "we" would like Breen Arntz, Esq. to represent Lewis. 
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be tolerated. 

InNC-DSH, Inc. v Garner, 125 Nev. 647 (2009) the Nevada Supreme Court set forth the 

definition of a fraud upon the Court in considering motion for relief from judgment under NRCP 

60. In NC-DSH, Inc. the lawyer for a plaintiffs malpractice case forged settlement documents 

and disappeared with the settlement funds. ld. In allowing the Plaintiffs Rule 60 motion to set 

aside the dismissal (and settlement) the COUli set fmih the following definition for such a fraud, 

as follows: 

"The most widely accepted definition, which we adopt, holds that the concept 
embrace[s] only that species of fraud which does, or attempts to, subvert the 
integrity of the court itself, or is a fraud perpetrated by officers of the court so 
that the judicial machinery cannot perform in the usual manner its impartial task 
of adjudging cases ... and relief should be denied in the absence of such conduct. 

ld at 654. 

In the case at bar it seems clear that Plaintiff s counsel (Mr. Christensen) is attempting 

just such a fraud. That is, besides the original judgment being expired and, the effect of its 

expiration on appeal before both the Nevada Supreme COUli and the U.S. COUli of Appeals for 

the Ninth Circuit, Plaintiff still attempted this' amendment of judgment'. Moreover, Mr. 

Christensen (Plaintiffs additional Counsel) represents both the judgment-creditor and 

judgment-debtor in these consolidated actions. FUliher, in his role as counsel for Plaintiff and 

Defendant, Mr. Christensen is attempting, as an officer of the cOUli, to prevent UAIC from 

exercising its contractual and legal duty to defend Mr. Lewis and vacate this farce of a judgment 

by telling UAIC's first retained counsel to not file the motion for relief from this judgment. 

Additionally, Counsel secured for Lewis by Plaintiff has now moved to strike the Motion of 

UAIC's retained counselfor Lewis seeking relieffrom this judgment. UAIC pleads this clearly a 

fraud perpetrated by officers of the court so that the judicial machinery cannot perform in 

the usual manner its impartial task of adjudging cases. In other words, Mr. Christensen, 

Counsel for Plaintiff, is seeking on the one hand to enforce an invalid judgment and, with the 
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other, prevent anyone from contesting it - by representing both sides. This is the definition of 

a conflict ofinterest. After all, Plaintiffs is attempting to improperly "fix" an expired multi-

million judgment, while at the same time Counsel for Plaintiff is also claiming to represent the 

judgment-debtor (Lewis) and advising retained counsel not to vacate the amended judgment. 

How could this possibly benefit Mr. Lewis? Is having a multi-million dollar judgment against 

him which had expired be resulTected by an improper amendment of the judgment to his benefit? 

Is preventing anyone from vacating or setting aside this improper amended judgment to his 

benefit? In ShOli, it does not - it only benefits Plaintiff and her counsel. VAIC argues this is 

clear fraud and collusive conduct and, accordingly, the Court should therefore exercise its 

equitable power and vacate the amended judgment based on this fraud. 

B. Further in the alternative, This Court may exercise is Equitable Authority and vacate 
the Amended Judgment on the Court's own Motion. 

VAIC fmiher pleads, in the alternative, that this Comi vacate the 2018 "amended 

judgment" on its own Motion given the clear fraud that appears to have been perpetrated and is 

set fOlih above. 

As this Comt is aware, District Courts have the inherent power to set aside judgments 

procured by extrinsic fraud. Lauer v District Court, 62 Nev. 78, 140 P.2d 953. In the case at bar 

the potential extrinsic fraud abounds. Besides the inherent conflict of interest of Plaintiff s 

Counsel, it also true that Plaintiff failed to advise this comt that 1) the 2008 judgment had 

expired and, 2) that the issue over the effect of same expired judgment was before both the 

Nevada Supreme Comi and the U.S. Comi of Appeals for the Ninth Circuit when it filed its ex 

parte Motion to amend this judgment. Extrinsic fraud is usually found when conduct prevents a 

real trial on the issues or, prevents the losing pmiy from having a fair opportunity of presenting 

his/her defenses. Murphy v Murphy, 65 Nev. 264 (1948). The Comi may vacate or set aside a 
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judgment under Rule 60 on its own Motion. A-Mark Coin Co. v. Estate of Redfield, 94 Nev. 495 

(1978). 

Given the fairly egregious attempt to prevent DAlC, or Counsel retained on Lewis' behalf, 

from vacating the improper attempt to amend an expired judgment, when such judgment was 

procured without notice, while these issues were on appeal and, with Plaintiff s counsel 

representing both sides - DAlC pleads with this Court to exercise its own discretion and 

authority to vacate the amended judgment based on all of the above. 

C. Plaintiff's Arguments that the Original Judgment is not Expired are and, Serve as No 
Bar to the Instant Motion . 

1. The Judgment Expired on June 3, 2014 

Nevada law provides that the statute of limitations for execution upon a judgment is six 

(6) years. NRS 1 1. 190(1)(b). The judgment creditor may renew a judgment (and therefore the 

statute of limitation) for an additional six years by following the procedure mandated by NRS 

17.214. The mandated procedures were not followed. Therefore the judgment expired. 

NRS 17.214(1)(a) sets forth the procedure that must ne followed to renew a judgment. A 

document titled "Affidavit of Renewal" containing specific infOlmation outlined in the statute 

must be filed with the clerk of the court where the judgment is filed within 90 days before the 

date the judgment expires. Here, the Affidavit of Renewal was required to be filed by March 5, 

2014. No such Affidavit of Renewal was filed by James Nalder, the judgement creditor. 

Cheyenne was still a minor on March 5, 2014. The Affidavit of Renewal must also be recorded if 

the original judgment was recorded, and the judgment debtor must be served. No evidence of 

recordation (if such was required) or service on Lewis is present in the record. 

The Nevada Supreme Court, in Leven v Frey, 123 Nev.399,168 P.3d 712 (2007), held that 

judgment creditors must strictly comply with the procedure set fOlih in NRS 17.214 in order to 

validly renew a judgment. Id. At 405-408,168 P.3d 717-719. There is no question that neither 
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Cheyenne nor her guardian ad litem did so. Therefore the Judgment expired. 

1. Payments by UAIC on a judgment entered against it, in a separate action, do not toll 
the expiration of the 2008 judgment entered against Lewis. 

Contrary to Plaintiffs asseliion, the payments made by UAIC in 2015 were not 

"payments on [this] judgment." Plaintiff's Opposition, p. 9, line 24. Instead, the payments made 

by UAIC went toward satisfaction ofthe judgment entered by the district court in the action 

against UAIC, now on appeal. And because the action against UAIC was not an action upon the 

original default judgment here 10 but in a separate action under assignment against UAIC, UAIC 

did not acknowledge the validity of the original default judgment by satisfying the judgment 

entered against it by the district court. As such, UAlC's satisfaction of the judgment against it 

in a separate action could not serve to extend the life of this default judgment previously entered 

in a wholly separate proceeding of which UAlC was not even a pruiy. 

Instead, UAIC's satisfaction of the underlying judgment against it merely reflected its 

acknowledgment that an implied insurance policy existed that afforded coverage for Mr. Lewis ' 

accident, as the Federal district court ultimately concluded, and that the underlying judgment 

reflected an obligation on its prui to pay the policy limits ofMr. Lewis' policy. See Milwaukee 

County v. M E. White Co., 296 U.S. 268, 275 (1935) . This in no way can be considered an 

acknowledgment of the default judgment's continuing validity, especially given UAlC's 

continued opposition to Plaintiff s effOlis in the herein and on appeal to collect on the excess 

judgment. Accordingly, the payments were not made on this judgment and, this argument serves 

10 An action upon ajudgment is one that seeks to collect upon a debt owed. See, e.g., Fid. Nat'! 
Fin. Inc. v. Friedman, 225 Ariz. 307, 310, 238 P.3d 118, 121 (2010) ("Our post-statehood case law 
confirms that every judgment continues to give rise to an 'action to enforce it, called an action upon a 
judgment.' .. . As was true at common law, the defendant in an action on the judgment under our 
statutory scheme is generally the judgment debtor, and the amount sought is the outstanding liability on 
the original judgment. The judgment debtor cannot deny the binding force of the judgment, but can asselt 
such defenses as satisfaction or partial payment. If indebtedness remains on the original judgment, the 
action results in a new judgment in the amount owed.") (internal citations omitted and emphasis added). 
Appellants' action against VAlC, however, was not an action to collect on the default judgment, as UAlC 
was not ajudgment debtor thereon. 
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as no bar to the Motion. 

2. The deadline to renew the Judgment was not tolled by any statute or rule 

In her Ex Parte Motion, Cheyenne suggested that the deadlines mandated by NRS 17.214 

were somehow extended because celiain statutes of infOlmation can be tolled for causes of action 

under some circumstances. No such tolling applies to renewal of a judgment because renewal of 

a judgment is not a cause of action. 

The introduction to NRS 11.090, the statute of limitation law, states that it applies to: 

" ... actions other than those from the recovery of real propeliy, unless further limited by specific 

statute ... " The list which follows includes various causes of action for which suit can be brought. 

Nowhere in the list is renewing a judgment defined as or analogized to a cause of action. 

The Nevada Supreme Court has held that actions to enforce a judgment fall under the six 

year "catch all" provision ofNRS 11.090(1)(a). Leven at 403, 168 P.3d at 715 ("An action on a 

judgment or its renewal must be commenced within six years under NRS 11.190 (1) (a); thus a 

judgment expires by limitation in six years"). In summary, neither statute, NRS 11.190 nor NRS 

17.214, provides for any tolling of the time period to renew a judgment. 

a. The deadline to renew the Judgment was not tolled by Cheyenne's minority 

Setting aside the fact that the deadline to renew a judgment is not an action to which 

statutes of limitation/tolling apply, Cheyenne's proposition that the deadlines set fOlih in NRS 

17.214 were tolled by her minority are inapt for a few reasons. First, the tolling statute cited by 

Cheyenne, NRS 11.280, does not universally toll all statutes of limitations while a plaintiff is a 

minor. Rather, it is expressly limited to actions involving sales of probate estates. 

Legal disability prevents running of statute. NRS 11.260 and 11.270 shall not 
apply to minors or others under any legal disability to sue at the time when the 
right of action first accrues, but all such persons may commence an action at any 
time within 1 year after the removal of the disability. 

Emphasis added. NRS 11.260 applies to actions to recover an estate sold by a guardian. NRS 
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1 11.270 applies to actions to recover estates sold by an executor or administrator. Neither of those 

2 causes of action are at issue here. Therefore, NRS 11.260 would not authorize tolling the 

3 deadline for the renewal of a judgment while a judgment creditor was a minor. This statute 

4 
would not apply in any instance because the judgment creditor, James, was not a minor, and so 

5 

6 
did not have a legal disability. 

7 
NRS 11.250 clearly speaks in telIDS of "bring[ing]" a cause of action, the "accru[ al]" of a 

8 cause of action, and "commencement" of a cause of action, all of which do not apply to the 

9 
II 

renewal of a default judgment resulting from a cause of action that has already been brought. .. .. 
Cl 10 
0 Renewal of a default judgment in order to prevent its expiration does not constitute a cause of 
~ 

11 ~ 
~ ~ 
::z:: ~ 12 

CJ) 
.... 
"" 

action. See FIS Manufacturing v. Kensmore, 798 N.W.2d 853, 858 (N.D. 2011) ("Because the 

statutory procedure for renewal by affidavit is not a separate action to renew the judgment, the 
~ 13 
< 

~ 
,..:I 

14 
~ < 

specific time period [provided to renew] cannot be tolled under [the equivalent to NRS 11.300] 

Z c::l 

Z < 15 - :> 

based on a judgment debtor's absence from the state."). 

~ 
~ 

z 16 On March 5, 2014, the deadline to file the Affidavit of Renewal, Cheyenne was still a 

Z < - 17 
~ 

minor. The judgment creditor was her guardian ad litem James Nalder. It was James Nalder, not 

foot 18 
< Cheyenne, who had the responsibility to file the Affidavit of Renewal by the March 5, 2014 

19 
deadline. The fact that Cheyenne, the real party in interest was a minor is not legally relevant. 

20 
As Cheyenne was not the judgment creditor at any time prior to the date of the issuance 

21 

22 
of the Amended Judgment, anyone looking at the Judgment would believe that it expired on June 

23 4,2014, since there was no Affidavit of Renewal filed. If Cheyenne's apparent argument were 

24 given credence, either the judgment never expired, because she was the real pmiy in interest and 

25 was a minor at the time, the Judgment would have otherwise expired, or the judgment did expire 

26 but was revived upon her reaching the age of majority. To adopt this proposition would frustrate 

27 
the celiainty NRS 17.214 was enacted to promote - the reliability of the title to real property. 

28 
If tolling of deadlines to amend judgments were sanctioned, title to real propeliy owned 
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1 by anyone who had ever been a judgment debtor would be clouded, as a title examiner would not 

2 know whether a judgment issued more that six years prior had expired pursuant to statute, or was 

3 still valid, or could be revived when a real party in interest who was a minor reached the age of 

4 
majority. As the comi held in Leven, one of the primary reasons for the need to strictly comply 

5 

6 
with NRS 17.214's recordation requirement is to "procure reliability of the title searches for both 

7 
creditors and debtors since any lien on real property created when a judgment is recorded 

8 continues upon that judgment's proper renewal." Id. At 408-409, 168 P.3 d 712, 719. Compliance 

9 
I> 

with the notice requirement ofNRS 17.124 is impOliant to preserve the due process rights of the .. .. 
0 10 
0 judgment debtor. Id. If a judgment debtor is not provided with notice of the renewal of a 
~ 

11 ~ 
~ ~ 
::t: go; 12 

U) 
... 
lac 

Judgment, he may believe that the judgment has expired and he need take no fmiher action to 

defend himself against execution. 
:: 13 
< 

~ 
,..J 

14 
~ < 

b. Lewis' residency in California did not toll the deadline to renew the Judgment 

Z ~ 

Z < 15 
1-4 > 

Cheyenne's Ex Patie Motion next cites NRS 11.3000, which provides "If, when the cause 

~ 
P'I 
z 16 of action shall accrue against a person, the person is out of State, the action may be commenced 

Z < 
1-4 17 
~ 

within the time herein limited after the person's return to the State; and if after the cause of 

f-4 

<: 18 action shall have accrued the person depatis from the State, the time of the absence shall not be 

19 
pati of the time prescribed for the commencement of the action." Cheyenne ' s argument that the 

20 
deadline to renew the Judgment are tolled by NRS 11 .300 fails because, again renewing a 

21 

22 
judgment is not a cause of action. As the Supreme Comi of North Dakota, a state with similar 

23 statutes to Nevada regarding judgments, held in FIS Manufacturing v Kensmore , 789 N.W.2d 

24 853 (N.D. 2011), "Because the statutory procedure for renewal by affidavit is not a separate 

25 action to renew the judgment, the specific time period[provided to renew] cannot be tolled under 

26 [the equivalent to NRS 11.300] based on a judgment debtor's absence for the state." Id. At 858. 

27 
Furthermore, Mr. Lewis' alleged absence from the State of Nevada did not impede Mr. 

28 
Nalder from attempting to execute the default judgment or comply with the requirements for 

Page 17 of27 
APP0763



1 renewal under NRS 17.214, as Mr. Nalder and his counsel Mr. Christensen (who, notably, also 

2 represents Mr. Lewis in the underlying proceedings and other related proceedings) were well 

3 aware of Mr. Lewis' location in Califomia and assuredly would have had no difficulty serving 

4 
Mr. Lewis with process in Califomia. For example, as early as March of2010, Mr. Lewis' 

5 

6 
executed verified answers to intenogatories through Mr. Christensen's office that provided his 

7 
address in Califomia. See D.E. 16-17699,87,95,165-166; D.E. 16-17698,0082. Thus, as early 

8 as four years before the expiration of the default judgment, M1'. Nalder and his counsel were well 

9 
Il 

aware of Mr. Lewis' location in Califomia and fully capable of taking the necessary steps to .. .. 
~ 10 
0 prevent expiration of the default judgment under the requirements ofNRS 11.190 and NRS 
~ 

11 ~ 
~ ~ 
::t: ~ 12 

CJ) 
... 
.... 

17.214. 

In addition, applying Cheyenne's argument that the time to renew a judgment was tolled 
~ 13 
-< 

~ 
,.J 

14 
~ -< 

because of the judgment debtor's absence from Nevada would have a similarly negative impact 

Z /:l 

Z -< 15 - > 
on the ability for property owners to obtain clear title to their property. Nothing on a judgment 

~ 
1'1 
z 16 would reflect whether ajudgment debtor was outside of the state and a facially expired judgment 

Z -< - 17 
~ 

was still valid. Therefore, essentially, a responsible title examiner would have to list any 

~ 

<: 18 judgment that had ever been entered against a property owner on the title insurance policy, 

19 
because he could not be sure the judgments older that six years for which no affidavit of renewal 

20 
had been filed were expired or the expiration was tolled. 

21 

22 
3. The Time to Renew the Judgment has run. 

23 Inexplicably, Plaintiff also argues that the time to renew the judgment, under N.R.S. 

24 17.214, has not run because the statute "provides that renewal must be brought within 90 days of 

25 expiration of the statute." Although unclear, it appears Plaintiff is suggesting she has until 90 

26 days prior to the expiration of her original statute of limitations on her injury claim (i.e. 2 years 

27 
after she reaches majority) to renew the judgment. Besides being ridiculous because she has 

28 
already brought said injury claims, it is also the case that this argument is based on a complete 
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mis-statement of the statute and, thus, must be dismissed. 

The pertinent sections ofN.R.S. 17.214 are, as follows: 

NRS 17.214 Filing and contents of affidavit; recording affidavit of renewal; 
notice to judgment debtor. 

1. A judgment creditor or a judgment creditor's successor in interest may renew a 
judgment which has not been paid by: 

(a) Filing an affidavit with the clerk of the cOUli where the judgment is entered 
and docketed, within 90 days before the date the judgment expires by limitation. 
The affidavit must specify: 

*** 

4. Successive affidavits for renewal may be filed within 90 days before the 
preceding renewal of the judgment expires by limitation. 

Under the plain reading of this statute, it is clear that in both places the statute references 

the 90 day time frame, it is in relation to the date of the expiration of the judgment. Nowhere 

does the statute even mention any statute of limitations. Obviously, the 90 day time frame in 

paragraph l(a) clearly states that an affidavit to renew the judgment must be filed within 90 days 

before the judgment expires by limitation. As such, this refers to the 90 day period before 

expiration of a judgment under N.R.S. 11.190, or 6 years from June 2008, which has clearly 

passed here. Next, under paragraph 4, the statute further notes that successive rene·wals must also 

be filed within 90 days before the receding judgment expires by limitation. Again, this is 

referencing the next successive 6 year period under N.R.S. 11.190. 

Accordingly, in this case, as this 90 day period prior to expiration of the June 2008 

judgment passed some time back in 2014, the judgment has clearly expired and cannot be 

revived. 

4. The Renewal statute is Mandatory - unless the party would like to allow his/her 
judgment to expire. 

Here too, Plaintiffs argument is somewhat baffling. Despite the clear limitation of 6 

years underN.R.S. 11.190, Plaintiff suggests that because N.R.S. 17.214 states a creditor "may" 
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1 renew his/her judgment, this process is not mandatory. This argument also should be dismissed. 

2 It is clear N.R.S. 11.190 provides a 6 year statute of limitations for enforcement of 

3 judgments. It is also absolutely clear that, a patiy may renew a judgment under the procedures set 

4 
fOlih in N.R.S. 17.214. However, the use of "may" in paragraph 1 of 17.214 is not there to 

5 

6 
suggest failing to renew under 17.214 will have no effect and the judgment and it will remain 

7 
valid beyond 6 years. Instead, it is merely stating that a creditor has the option to renew a 

8 judgment - however, if he/she fails to do so, the judgment still expires. 

9 .. As this Comi held in Leven v. Frey, 168 P.3d 712 (Nev. 2007), one of the primary .. .. 
~ 10 
0 reasons for the need to strictly comply with NRS 17.214's recordation requirement is to "procure 
~ 

11 ~ 
~ ~ ::t: P<I 12 en ... 

""' 

reliability of title searches for both creditors and debtors since any lien on real propeliy created 

when a judgment is recorded continues upon that judgment's proper renewal." Id. at 719. 
~ 13 
< 

~ 
,..:I 

14 
~ < 

Compliance with the notice requirement ofNRS 17.214 is impOliant to preserve the due process 

Z Cl 

Z < 15 
~ > 

rights of the judgment debtor. Id. If a judgment debtor is not provided with notice of the 

~ 
~ 

z 16 renewal of a judgment, he may believe that the judgment has expired and he need take no fmiher 

Z < 
1-4 17 
~ 

action to defend himself against execution. To accept Plaintiffs at'gument would defeat this 

E-I 18 <: purpose as there would never be any finality to a judgment. 

19 
Finally, any reliance by Plaintiff on the Comi's holding in Mandlebaum that the 

20 
judgment creditor 's and assignee's action was timely brought because the statute oflimitations 

21 

22 
was tolled due to the judgment debtor's absence from the State of Nevada, is misplaced because, 

23 as discussed above, the action against DAIC on appeal is not an action on the judgment sufficient 

24 to satisfy the requirements ofNRS 11.190. FurthelIDore, the Nevada Supreme Court has more 

25 recently held that NRS 11.300 "does not apply when the absent defendant is otherwise subject to 

26 service of process." Simmons v. Trivelpiece, 98 Nev. 167, 168, 643 P.2d 1219, 1220 (1982). As 

27 
discussed above, Mr. Nalder and his counsel Mr. Christensen were not prevented from pursuing 

28 
an action on the judgment against Mr. Lewis due to his absence from the State of Nevada 
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because they were well aware of his location in California and assuredly would have had no 

difficulty serving Mr. Lewis with process in California, pursuant to NRCP 4( e )(2) for example. 

See, e.g., Simmons, 98 Nev. at 168, 643 P.2d at 1219. 

Accordingly, for all of the above, this argument also cannot save Plaintiff. 

5. The California Statute of limitations on Sister State Judgments cannot Save Plaintiff as 
it is Irrelevant, Inapplicable and Immaterial. 

First, the statute of limitations for bringing an action on a judgment or renewing a 

judgment in Califomia is inelevant to this Court's detelmination of the Nevada default 

judgment's continuing viability under Nevada law. Second, because the Nevada default 

judgment was expired as a matter of Nevada law at the time Mr. Nalder domesticated it in 

California, the resulting California Judgment based on a Sister-State Judgment rendered against 

Mr. Lewis is also invalid. See Cal Code Civ Proc § 1710.40 ("A judgment entered pursuant to 

this chapter may be vacated on any ground which would be a defense to an action in this state on 

the sister state judgment[.]"). 

The above argument by UAIC would appear to confirmed by the decision in Friedson v 

Cambridge Enters., 2010 LEXIS 116 (NV. 2010). In Friedson the creditor had obtained a 

judgment, in California, in 1997 which was domesticated in Nevada the same year. In 2005. the 

creditor attempted to amend the judgment to name add a party as an alter ego of the debtor. 

Thereafter, the District Comi granted the debtor's motion to dismiss all enforcement actions on 

the ground that the 6 year limitation on actions on a judgment had expired. The Supreme Comi 

affirmed, despite the fact that the original judgment in California had yet to expire and, fmiher, 

stated the creditor could no longer renew the now expired sister state judgment in Nevada. 

Friedson v Cambridge Enters., 2010 LEXIS 116 (NY. 2010). 

Accordingly, because the Judgment based on a Sister-State Judgment obtained by Mr. 

Nalder against Mr. Lewis in California is invalid, the statute oflimitations on such judgments in 
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California is, again, ilTelevant, inapplicable, and immaterial. 

6. Plaintiff failed to file an action on the Original Judgment nor, Renew the original 
judgment and, thus, this also cannot save Plaintiff. 

For her final argument, although not entirely clear, it appears Plaintiff first claims that she 

had the choice, under N.R.S. 11.190 to either file an action on the original 2008 judgment or, to 

file a timely renewal under N.R.S. 17.214. UAIC agrees and, this is not disputed. What is also 

undisputed, however, is Plaintiff failed to do either. Next, it appears Plaintiff may also be 

actually be making the strained argument that she could either file an action on the judgment or, 

that she has until 90 days prior to expiration of the latest limitation under N.R.S. 11 .200, N.R.S . 

11.250 or N.R.S. 11.300. Plaintiff's Opposition p . 14, lines 12-25. Quite simply, this argument is 

a complete mis-statement of the statutes and, should be disregarded by this Comt. 

First, it is clear Plaintiff failed to file an action on the original default judgment within 6 

years of June 2008, when it was entered. An action upon a judgment is one that seeks to collect 

upon a debt owed. See, e.g., Fid. Nat'l Fin. Inc. v. Friedman, 225 Ariz. 307,310,238 P.3d 118, 

121 (2010) ("Our post-statehood case law confirms that every judgment continues to give rise to 

an 'action to enforce it, called an action upon a judgment.' . . . As was true at common law, the 

defendant in an action on the judgment under our statutory scheme is generally the judgment 

debtor, and the amount sought is the outstanding liability on the original judgment. The 

judgment debtor cannot deny the binding force of the judgment, but can assert such defenses as 

satisfaction or paltial payment. If indebtedness remains on the original judgment, the action 

results in a new judgment in the alllount owed.") (internal citations omitted and emphasis added). 

As such, Plaintiffs action against UAIC, was not an action to collect on the default judgment, as 

UAIC was not a judgment debtor thereon. As Plaintiff has presented no action filed on the 

judgment before June 2014, she has not met this option to satisfy N.R.S. 11.190. 
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Accordingly, in a last ditch attempt to save her clearly expired judgment, Plaintiff makes 

the convoluted argument that this court do "back flips" to reach an untenable reading ofN.R.S. 

17.214 to equate the language noting "expiration of judgment" in that statute with separate 

statutes of limitations in N.R.S. 11.200, N.R.S. 11.250 or N.R.S. 11.300. Quite simply, as noted, 

above this argument is inconect. 

Notably, the case relied on by Plaintiff for this convoluted proposition, Piroozi v. Eighth 

Jud. Dist. Court, 2015 Nev. LEXIS 119,363 P.3d 1168 (2015), has absolutely no bearing on this 

argument. In Piroozi the COUli was examining the effect of conflicting comparative negligence 

statutes. Specifically, the interplay between N.R.S. 41.141 and N.R.S. 41A.045 controls in 

assessing comparative negligence amounts in a case involving medical professionals. Id. 

Specifically, the cOUli was resolving a conflict when these two statutes were read together and, 

detelmined that in such an instance the specialized statute, relating to medical malpractice would 

apply. Id. Nothing in this case stands for the proposition Plaintiff asselis here. Here, Plaintiff is 

asking this COUli to ignore the clear language of N.R. S. 17.214 and extend the time to renew a 

judgment based on wholly separate limitations statutes. 

As noted above, under the plain reading ofN.R.S. 17.214, it is clear that in both places 

the statute references the 90 day time frame to renew a judgment, it is in relation to the date of 

the expiration of the judgment. Nowhere does the statute even mention any other statute of 

limitations. Obviously, the 90 day time frame in paragraph lea) clearly states that an affidavit to 

renew the judgment must be filed within 90 days before the judgment expires by limitation. As 

such, this refers to the 90 day period before expiration of a judgment under N.R.S. 11.190, or 6 

years from June 2008, which has clearly passed here. To suggest the COUli should read in an 

open ended time frame based on any possible statutory limitation period is to ignore the plan 

meaning. Similarly, Next, under paragraph 4, the statute further notes that successive renewals 

must also be filed within 90 days before the receding judgment expires by limitation. Again, this 
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is referencing the next successive 6 year period under N.R.S. 11.190. 

Moreover, as noted above, it is clear that the statutes of limitation Plaintiff clings to, 

N .R.S. 11.200, N.R.S. 11.250 or N.R.S. 11.300, do not apply herein. See Section C.2., of this 

Reply, above. 

Accordingly, in this case, as this 90 day period prior to expiration of the June 2008 

judgment passed some time back in 2014, the judgment has clearly expired and cannot be 

revived and the Court need not accept Plaintiff s pained attempt to alter the plain meaning of a 

statute to do so. 

7. Plaintiff's Argument that this Court may Equitably toll the time to file Renewal in this 
Instance has Absolutely no Support. 

In yet another attempt to save her expired judgment, Plaintiff further argues that the 

Nevada Supreme Comi has stated "the time for renewal under N.R.S. 17.214 is subject to 

statutory and equitable tolling provisions." Plaintiff's Opposition, p . 15, lines 4-9. However, the 

suppOli provided for this argument simply does not stand for the proposition asselied and, thus, 

must also be dismissed. 

Specifically, Plaintiff cites O'Lane v Spinney, 110 Nev. 496, 874 P.2d 754 (1994), in 

suppOli of the above argument. However, besides the issues in that case being completely 

dissimilar - that case involved a patiies alleged mistaken belief they could not timely renew the 

judgment because of a Bankruptcy Stay for the debtor - it is also true that the case did not even 

unequivocally hold equitable tolling applied. Id. The Comi found that the creditor was mistaken 

in her belief that she could not renew the judgment and, in any event, could have petitioned to lift 

the stay for such purpose ifthere was a question. Id. Fmiher the Comi stated the following: 

"Although there is no basis in law for legally preserving or resuscitating the 
judgment, there would be a basis for invoking the doctrine of equitable tolling 
during the period of O'Lane's bankruptcy proceedings if it could be shown that 
O'Lane had no legitimate basis for seeking protection under the Bankruptcy Act. 
In other words, if it could be demonstrated that O'Lane's bankruptcy petitions 
offered no legitimate prospect or intention of a discharge of his indebtedness, and 
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that the filings were simply a subterfuge to avoid satisfying Spinney's judgment, 
then the district court could properly conclude that the Spinney judgment was 
subject to preservation and continuing validity based upon the doctrine of 
equitable tolling. Because this court is in no position to determine whether the 
requisite support for invoking an equitable tolling exists, we must remand 
this matter to the district court to provide Spinney an opportunity to prove, 
if she can, that an evidentiary foundation exists for equitable relief and the 
continuation of the receivership. In the event Spinney is unable to prove the 
requisite factual and legal basis for equitable relief, the receivership must be 
terminated" 

Id. at 501, 757 (internal citations omitted) (emphasis added). 

As can be seen, not only did the COUli not decide whether equitable tolling even 

applies, it is also clear the issues there are completely distinguishable from the case at 

bar. As noted, 0 'Lane dealt with a creditors slight delay in renewal due to a Banlauptcy 

stay and, thus, the interplay and - potential pre-emption by - Federal Bankruptcy law. 

None of these facts exist here. Lewis has not filed Bankruptcy, there is no stay and, it had 

been nearly 4 years since the judgment expired. 

Accordingly, this argument offers no bar to granting DAlC's Motion as Plaintiff 

can offer no such facts to even consider equitable tolling. 

III 

III 

III 
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IV. 

CONCLUSION 

Since the Judgment expired in 2014, the Amended Judgment should not have been 

issued. It should be voided, and the COUli should declare that the Judgment has expired for all 

the above. ~ 

DATED lhiSX day o[ J~N~~ ,201.. 

ATKIN WINNE , & S ERROD 

M~S'ES;P----
Nevada Bar No. 11371 
1117 S. Rancho Driv 
Las Vegas, Nevada 89 02 
Attorneys for UAIC 
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CERTIFICATE OF SERVICE 

I certify that on this a~'i' day of January, 2019, the foregoing UAIC'S REPLY IN 

SUPPORT OF ITS MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO NRCP 

60 was served on the following by [ Xl Electronic Service pursuant to NEFR 9 [ ] Electronic 

Filing and Service pursuant to NEFR 9 [ ] hand delivery [ ] overnight delivery [ ] fax [ ] fax and 

mail [ ] mailing by depositing with the U.S. mail in Las Vegas, Nevada, enclosed in a sealed 

envelope with first class postage prepaid, addressed as follows: 

David Stephens, Esq. 
STEPHENS & BYWATER, P.C. 
3636 North Rancho Drive 
Las Vegas, NY 89130 
Attorney for Plaintiff 

Randall Tindall, Esq. 
Carissa Christensen, Esq. 
RESNICK & LOUIS, P.C. 
8925 West Russell Road Suite 220 
Las Vegas, NY 89148 
Attorney for Defendant Lewis 

Breen Arntz, Esq. 
5545 S. Mountain Vista St. Suite F 
Las Vegas, NY 89120 
Additional Attorney for Defendant Lewis 

Thomas Christensen, Esq. 
CHRISTENSEN LA W OFFICES 
1000 S. Valley View Blvd. 
Las Vegas, NV. 89107 
Counselfor Third Party Plaintiff Lewis 

Daniel Polsenberg, Esq. 
LEWIS ROCA ROTH GERBER CHRISTIE, LLP 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, NY. 89169 
Counsel for third party defendants Tindal and Resnick & Louis 
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Case 2:09-cv-01348-RCJ-GWF Document 136 Filed 12/27/17 Page 1 of 10 

FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

J.A1v!ES NALDER, Guardian 
Ad Litem on behalf of 
Cheyanne Nalder; GARY 
LEWIS, individually, 

Plaintiffs-Appellants, 

v. 

UNITED AUTOMOBILE 

INSURANCE COMPANY, 

Defendant-Appellee. 

No. 13-17441 

D.C. No. 
2:09-cv-01348-RCJ-GWF 

ORDER CERTIFYING 
QUESTION TO THE 
NEVADA SUPREME 

COURT 

Appeal from the United States District Court 
for the District of Nevada 

Robert Clive Jones, District Judge, Presiding 

Argued and Submitted January 6,2016 
San Francisco, California 

Filed December 27, 2017 

Before: Diarmuid F. O'Scannlain and 
William A. Fletcher, Circuit Judges: 

• This case was submitted to a panel that included Judge Kozinski, 
who recently retired. 
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2 NALDER V. UNITED AUTO INS. CO. 

SUMMARY** 

Certified Question to Nevada Supreme Court 

The panel certified the following question of law to the 
Nevada Supreme Court: 

Under Nevada law, if a plaintiff has filed suit 
against an insurer seeking damages based on 
a separate judgment against its insured, does 
the insurer's liability expire when the statute 
of limitations on the judgment runs, 
notwithstanding that the suit was filed within 
the six-year life of the judgment? 

ORDER 

Pursuant to Rule 5 of the Nevada Rules of Appellate 
Procedure, we certify to the Nevada Supreme Court the 
question of law set forth in Part II of this order. The answer 
to this question may be determinative of the cause pending 
before this court, and there is no controlling precedent in the 
decisions of the Nevada Supreme Court or the Nevada Court 
of Appeals. 

Further proceedings in this court are stayed pending 
receipt of an answer to the certified question. Submission 
remains withdrawn pending further order. The parties shall 
notify the Clerk of this court within one week after the 

** This summary constitutes no part of the opinion of the court. It has 
been prepared by court staff for the convenience of the reader. 
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NALDER V. UNITED AUTO INs. CO. 3 

Nevada Supreme Court accepts or rejects the certified 
question, and again within one week after the Nevada 
Supreme Court renders its opinion. 

I 

Plaintiffs-appellants, James Nalder, guardian ad litem for 
Cheyanne Nalder, and Gary Lewis will be the appellants 
before the Nevada Supreme Court. Defendant-appellee, 
United Automobile Insurance Company ("UAlC"), a Florida 
corporation with its principal place of business in Florida, 
will be the respondent. 

The names and addresses of counsel for the parties are as 
follows: 

Thomas Christensen, Christensen Law Offices, LLC, 
1000 South Valley View Boulevard, Las Vegas, Nevada 
89107, and Dennis M. Prince, Eglet Prince, 400 South 
Seventh Street, Suite 400, Las Vegas, Nevada 89101, for 
appellants. 

Thomas E. Winner, Susan M. Sherrod and Matthew J. 
Douglas, Atkin Winner & Sherrod, 1117 South Rancho 
Drive, Las Vegas, Nevada 89102, for respondent. 

IT 

The question oflaw to be answered is: 

Under Nevada law, if a plaintiff has filed 
suit against an insurer seeking damages based 
on a separate judgment against its insured, 
does the insurer's liability expire when the 
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statute of limitations on the judgment runs, 
notwithstanding that the suit was filed within 
the six-year life of the judgment? 

The Nevada Supreme Court may rephrase the question as 
it deems necessary. 

III 

A 

This is the second order in this case certifying a question 
to the Nevada Supreme Court. We recount the facts 
essentially as in the first order. 

On July 8, 2007, Gary Lewis ran over Cheyanne N alder. 
Lewis had taken out an auto insurance policy with DAIC, 
which was renewable on a monthly basis. Before the 
accident, Lewis had received a statement instructing him that 
his renewal payment was due by June 30, 2007. The 
statement also specified that "[t]o avoid lapse in coverage, 
payment must be received prior to expiration of your policy." 
The statement listed June 30, 2007, as the policy's effective 
date and July 31, 2007, as its expiration date. Lewis did not 
pay to renew his policy until July 10, 2007, two days after the 
accident. 

James Nalder ("Nalder"), Cheyanne's father, made an 
offer to DAIC to settle her claim for $15,000, the policy limit. 
DAIC rejected the offer, arguing Lewis was not covered at 
the time of the accident because he did not renew the policy 
by June 30. DAIC never informed Lewis that Nalder was 
willing to settle. 
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Nalder sued Lewis in Nevada state court and obtained a 
$3.5 million default judgment. Nalder and Lewis then filed 
the instant suit against VAlC in state court, which VAlC 
removed to federal court. Nalder and Lewis alleged breach 
of contract, breach of the implied covenant of good faith and 
fair deaiing, bad faith, fraud, and breach of section 686A.31 0 
of the Nevada Revised Statutes. VAlC moved for summary 
judgment on the basis that Lewis had no insurance coverage 
on the date of the accident. Nalder and Lewis argued that 
Lewis was covered on the date of the accident because the 
renewal notice was ambiguous as to when payment had to be 
received to avoid a lapse in coverage, and that this ambiguity 
had to be construed in favor of the insured. The district court 
found that the contract could not be reasonably interpreted in 
favor of Nalder and Lewis's argument and granted summary 
judgment in favor ofVAlC. 

We held that summary judgment "with respect to whether 
there was coverage" was improper because the "[p ]laintiffs 
came forward with facts supporting their tenable legal 
position." Nalderv. UnitedAuto.lns. Co., 500 F. App'x 701, 
702 (9th Cir. 2012). But we affirmed "[t]he portion of the 
order granting summary judgment with respect to the 
[Nevada] statutory arguments." Id. 

On remand, the district court granted partial summary 
judgment to each party. First, the court found the renewal 
statement ambiguous, so it construed this ambiguity against 
VAle by finding that Lewis was covered on the date of the 
accident. Second, the court found that VAlC did not act in 
bad faith because it had a reasonable basis to dispute 
coverage. Third, the court found that VAlC breached its duty 
to defend Lewis but awarded no damages "because [Lewis] 
did not incur any fees or costs in defending the underlying 
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action" as he took a default judgment. The court ordered 
DAlC "to pay Cheyanne Nalder the policy limits on Gary 
Lewis's implied insurance policy at the time ofthe accident." 
Nalder and Lewis appeal. 

B 

Nalder and Lewis claim on appeal that they should have 
been awarded consequential and compensatory damages 
resulting from the Nevada state court judgment because 
DAlC breached its duty to defend. Thus, assuming that 
DAlC did not act in bad faith but did breach its duty to 
defend Lewis, one question before us is how to calculate the 
damages that should be awarded. Nalder and Lewis claim 
they should have been awarded the amount of the default 
judgment ($3.5 million) because, in their view, DAlC's 
failure to defend Lewis was the proximate cause of the 
judgment against him. The district court, however, denied 
damages because Lewis chose not to defend and thus incurred 
no attorneys' fees or costs. Because there was no clear state 
law and the district court's opinion in this case conflicted 
with another decision by the U.S. District Court for the 
District of Nevada on the question of whether liability for 
breach of the duty to defend included all losses consequential 
to an insurer's breach, we certified that question to the 
Nevada Supreme Court in an order dated June 1,2016. In 
that order, we also stayed proceedings in this court pending 
resolution of the certified question by the Nevada Supreme 
Court. 

After that certified question had been fully briefed before 
the Nevada Supreme Court, but before any ruling or oral 
argument, DAlC moved this court to dismiss the appeal for 
lack of standing. DAlC argues that the six-year life of the 
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default judgment had run and that the judgment had not been 
renewed, so the judgment is no longer enforceable. 
Therefore, VAlC contends, there are no longer any damages 
above the policy limit that Nalder and Lewis can seek 
because the judgment that forms the basis for those damages 
has lapsed. For that reason, UAle argues that the issue on 
appeal is moot because there is no longer any basis to seek 
damages above the policy limit, which the district court 
already awarded. 

In a notice filed June 13, 2017, the Nevada Supreme 
Court stayed consideration ofthe question already certified in 
this case until we ruled on the motion to dismiss now pending 
before us. 

N 

In support of its motion to dismiss, VAlC argues that 
under Nev. Rev. Stat. § 11.190(1)(a), the six-year statute of 
limitations during which Nalder could enforce his default 
judgment against Lewis expired on August 26, 2014, and 
Nalder did not renew the judgment. Therefore, says VAlC, 
the default judgment has lapsed, and because it is no longer 
enforceable, it no longer constitutes an injury for which 
Lewis or Nalder may seek damages from VAle. 

In response, Nalder and Lewis do not contest that the six
year period of the statute of limitations has passed and that 
they have failed to renew the judgment, but they argue that 
VAlC is wrong that the issue of consequential damages is 
mooted. First, they make a procedural argument that a lapse 
in the default judgment, if any, may affect the amount of 
damages but does not affect liability, so the issue is 
inappropriate to address on appeal before the district court 
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has evaluated the effect on damages. Second, they argue that 
their suit against VAlC is itself "an action upon" the default 
judgment under the terms of Nev. Rev. Stat. § 11.190(1)(a) 
and that because it was filed within the six-year life of the 
judgment it is timely. In support of this argument, they point 
out that DAle has already paid out more than $90,000 in this 
case, which, they say, acknowledges the validity of the 
underlying judgment and that this suit is an enforcement 
action upon it. 

Neither side can point to Nevada law that definitively 
answers the question of whether plaintiffs may still recover 
consequential damages based on the default judgment when 
six years passed during the pendency of this suit. Nalder and 
Lewis reach into the annals of Nevada case law to find an 
opinion observing that at common law "a judgment creditor 
may enforce his judgment by the process of the court in 
which he obtained it, or he may elect to use the judgment, as 
an original cause of action, and bring suit thereon, and 
prosecute such suit to final judgment." Mandlebaum v. 
Gregovich, 50 P. 849, 851 (Nev. 1897); see also Leven v. 
Frey, 168 P.3d 712, 715 (Nev. 2007) ("An action on a 
judgment or its renewal must be commenced within six 
years." (emphasis added)). They suggest they are doing just 
this, "us[ing] the judgment, as an original cause of action," to 
recover from VAlC. But that precedent does not resolve 
whether a suit against an insurer who was not a party to the 
default judgment is, under Nevada law, an "action on" that 
judgment. 

VAlC does no better. It also points to Leven for the 
proposition that the Nevada Supreme Court has strictly 
construed the requirements to renew a judgment. See Leven, 
168 P.3d at 719. Be that as it may, Nalder and Lewis do not 
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rely on any laxity in the renewal requirements and argue 
instead that the instant suit is itself a timely action upon the 
judgment that obviates any need for renewal. VAIC also 
points to Nev. Rev. Stat. § 21.010, which provides that "the 
party in whose favor judgment is given may, at any time 
before the judgment expires, obtain the issuance of a writ of 
execution for its enforcement as prescribed in this chapter. 
The writ ceases to be effective when the judgment expires." 
That provision, however, does not resolve this case because 
Nalder and Lewis are not enforcing a writ of execution, 
which is a direction to a sheriff to satisfy a judgment. See 
Nev. Rev. Stat. § 21.020. 

Finally, apart from Nalder and Lewis's argument that it is 
inappropriate to address on appeal the effect of the statute of 
limitations on the size of damages they may collect, neither 
side squarely addresses whether the expiration of the 
judgment in fact reduces the consequential damages for 
VAIC's breach of the duty to defend. Does the judgment's 
expiration during the pendency of the suit reduce the 
consequential damages to zero as VAlC implies, or should 
the damages be calculated based on when the default 
judgment was still enforceable, as it was when the suit was 
initiated? Neither side provides Nevada law to answer the 
question, nor have we discovered it. 

v 

It appears to this court that there is no controlling 
precedent ofthe Nevada Supreme Court or the Nevada Court 
of Appeals with regard to the issue of Nevada law raised by 
the motion to dismiss. We thus request the Nevada Supreme 
Court accept and decide the certified question. "The written 
opinion of the [Nevada] Supreme Court stating the law 
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governing the question[] certified ... shall be res judicata as 
to the parties." Nev. R. App. P. 5(h). 

If the Nevada Supreme Court accepts this additional 
certified question, it may resolve the two certified questions 
in any order it sees fit, because N alder and Lewis must 
prevail on both questions in order to recover consequential 
damages based on the default judgment for breach of the duty 
to defend. 

The clerk of this court shall forward a copy of this order, 
under official seal, to the Nevada Supreme Court, along with 
copies of all briefs and excerpts of record that have been filed 
with this court. 

IT IS SO ORDERED. 

Respectfully submitted, Diarmuid F. O'Scannlain and 
William A. Fletcher, Circuit Judges. 

Diarmuid F. 0' Scannlain 
Circuit Judge 
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IN THE SUPREME COURT' OF 'l'HE STATE OF NEVADA 

JAMES'NALDER, GUARDIAN AD 
IJTEM ON BEHALF OF CHEYANNE 
NALDER; AND GARY LEWIS; 
INDMDUALLY, 
AppellantsJ 

va. 

Dr. ~'rr.J,TED . AUTOMOBILE IN. SlJ'RANCE j 
COMPANY, 
Respondent. 

----------~= ... ~. ~ ._-. . ... 

No; 70504 

FEB 2 j zm3 

. ORD$RACCEPTING SECOND CERTIF1ED QUESTION.AND 
DIRECTING SUPPLEMENTAL BRIEFING 

The United States Ninth Circ.:uit Cotfl.'t of Appeals p~'eviou$ly 

certified a legal question to this court under NRAP 5, asking us to answer 

the following question: 

Whether) under Nevada law, the liability of a.n 
insurer t.hat has breached its duty to defend, but 
has not acted in bad faith, is capped at the policy 
limit plus ally costs incurred by the insured in 
mounting a de£ense1 Oi' is the insurer liable for all 
losses consequential to the ineurerjs breach? 

Because no clearly controlling Nevada precedent answers that legal 

question and the apSW(3r could determine pm-t of the federal case, we 

a.ccepted that certified question and directed the parties to file briefs 

addressing that question. After briefing had been completed, respondent 

United Automobile Insurance Comp any infonlled this court that it had filed 

a motion to dismiss in the federal C3.se. We then stayed our consW.eration 

of the, certified question because a decision by the Ninth Circuit granting 

the motion to dismiss would I.'ender the question before this court advisory. 

I 
lj 

II ••• 
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The Ninth·Circuit has 'now certified another legal q1.tGstion. to 

this-court under NRAP 6. The new question! wbichis related to the motion 

to dismiss pending in the Ninth Ch'cuit, asks 'Us to answer the following: 

Under Nevada law, if a plaint1£f has filed suit 
against an insurer seeking' damages based on a 
separ<l.te judgment against its itls'I.lred, does the 

_________ I! _____ -'j~n~"'$4_'n .... r"'"er~~s"'_,l.Jll""a.J.Jbl,Uil~jty-expire when the-stat:ut.!;-~JJ,-------+---+-

Sumnu;c COURT 

or 
N(V~"" 

lill1itations on the judgmellt'l:imS, notwithstanding 
that the suit was fIled 'I.\'ithin the six~year life of the 
judgment? 

That question is focused on the insmer's liability. but elsewhere in the 

Ninth Circuit' 8 certification Orde1'1 it makes clear that the court is concerned 

,ovith whether the plaintiff in this scenari.o can continue to seek the amouht 

of the separate judgment against' the insured as consequential damages 

caused by the insurer's b:reach of the duty'to derend its insured- when. the 

sepamte judgment was not renewed as contemplated by l\TRS 11.190(1)(30.) 

and NRS 17,214 during the pendency of the action against the imnu;er. We 

"therefore choose to accept the Nlnth Crrcuit1s invitation to '~rephrase the 

question as [we] deem necessary." Consistent witll.language tha,t appear.;: 

elsewhere in the certification order, we rephrase the question as follows: 

In an. action against an. inSUre)' for hreach of the 
duty to defend its insured, can the plaintiff 
continue to seek consequential damages in the 
amount of a default judgment obtained against the 
iu.smed when the judgment against the insured 
was not renewed and,the time for doing so expired 
while the action against the insurer was pending? 

As no ol9<.'tt'ly r..ontrolling Nevada. precedent answers this. legal question and 

the answer may determ.ihe the federal case, we accept this certified question 

a.s rephrased; See NRAP 5(a); Volvo Ca.TS of N. Am" Inc. u, Ricci, 122 Nev. 

746, 749-51, 137 P_3d 1161, 1163-64 (2006). 

2 
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Appellants shall have 30 days from the date of this order to file 

and serve a supplemental opening brief. Respondent shall have 30 days 

from the elate the sUPl)!emental opening brief is served to file and serve a 

supplemental answering brief Appellants shall then have 20 days from the 

date the supplemental answering blief is served to file and serve any· 

-------I.~s~unmn~II;H-mn_eB--L~T "···-lv 1- '0.£ Tl~_ ~.~"" .... 1 .. , ...... r.>"_L_1 'i._:_£_ -'1--1Lbe.-.linUt.' '-
_ Pl'" «;! eB~F" 1#7l"':b. *~~~~~ t;;U--u..'--I-----

SU~RF.}.'l: (;0111\1 

<iF 

Nn'ADh 

addressing the second certified question and shall comply with NRAP 28, 

28.2, 3l(c), and 32. Se~ NEAP 5(g)(2). To the emellt that there are po:dions 

of the record that have fiot already been provided. to this court and. are 

necessary for this COU1"t to resolve the secoTI{t ce:rtified question, the partic.s 

may submit a joint appendix containing those additio1lal documents. See 

NRAP 5(d), Given the l'elationshipbetween the two cel'tified questions, we 

lift the stay as to the first certified question. 

It is so ORDERED) 

J. 

{teku' -
Pickering . 7 I" J. J, 

Gibbons 

/.Ju~--=---t---------' 
Hardesty 

.1, J. 
Stiglich 0 

lAs the parties hav~ already paid a filing fee when this CO'l.'lrt accepted 
the first certified questioh, no additional filing fee will be assessed at this 
time. . -, 

Tho HonQrable Ron D. Parraguirl"e, Justi(lej voluntarily recused 
hiDlsolffrQD1 participation in the decisioh oftbis matter. 
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Pursiano Barry Bruce Lavelle, LLP 
Laura Anne Foggan 
Mark Andrew Boyle 

~.tt ew -l. 'hatp, ... td. 
Clerk, Unlted States CO'urt of Appeals for the Ninth Circuit 
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Electronically Filed 
10/24/2018 1 :38 PM 
Steven D. Grierson j i 

TPC 
Thomas Christensen, Esq. 
Nevada Bar No. 2326 

CLER OF THE ~1. .... .... 
'I 

1000 S. Valley View Blvd . 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
courtnotices@injuryhelpnow.com 
Attomey for Third Party Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Cheyenne Nalder ) 
Plaintiff, ) 

vs. ) 
) 

. Gmy Lewis, ) 
Defendant. ) 

) 
United Automobile Insurance Company, ) 

Intervenor, ) 
) 

Gmy Lewis, ) 
Third Party Plaintiff, ) 

vs. ) 
) 

United Automobile Insurance Company, ) 
Randall Tindall, Esq. and Resnick & Louis, P.C, ) 
and DOES I through V, ) 

Third Party Defendants. ) 
) 

CASE NO. A-18-772220-C 
DEPT NO. XXIX 

THIRD PARTY COMPLAINT 

Comes now Cross-c1aimantlThird-party Plaintiff, GARY LEWIS, by and through his 

attomey, Thomas Christensen, Esq. and for his Cross-ClaimlThird party complaint against the 

cross-defendant/third party defendants, United Automobile Insurance Co., Randall Tindall, 

Esq., and Resnick & Louis, P.C., for acts and omissions committed by them and each of them, 

Case Number: A-18-772220-C 

1 

Ii 
!f 
Ii :! 

I i ' 
I 
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as a result of the finding of coverage on October 30, 2013 and more particularly states as 
2 

follows: 
.3 

II 
1. That GalY Lewis was, at all times relevant to the injury to Cheyenne Nalder, a 

5 resident of the County of Clark, State of Nevada. That Gary Lewis then moved his residence to 

6 Califomia at the end of 2008 and has had no presence for purposes of service of process in 

7 Nevada since that date. 

9 

10 

I L 

)- --, 
L-

1-· .) 

14 

15 

16 

J7 

IH 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2S 

2. That United Automobile Insurance Company, hereinafter referred to as "UAlC", 

was at all times relevant to this action an insurance company doing business in Las Vegas, 

Nevada. 

3. That third-party defendant, Randall Tindall, hereinafter referred to as "Tindall," 

was and is at all times relevant to this action an attomey licensed and practicing in the State of 

Nevada. At all times relevant hereto, third-party Defendant, Resnick & Louis, P.C. was and is a 

law film, which employed Tindall and which was and is doing business in the State of Nevada. 

4. That the true names and capacities, whether individual, cOl'porate, partnership, 

associate or otherwise, of Defendants, DOES I through V, are unknown to cross-claimant, who 

therefore sues said Defendants by such fictitious names. cross-claimant is infOlmed and 

believes and thereon alleges that each of the Defendants designated herein as DOE is 

responsible in some manner for the events and happenings referred to and caused damages 

proximately to cross-claimant as herein alleged, and that cross-claimant will ask leave of this 

Comt to amend this cross-claim to insert the true names and capacities of DOES I through V, 

when the same have been ascertained, and to join such Defendants in this action. 

5. Gary Lewis ran over Cheyenne Nalder (bom April 4, 1998), a nine-year-old girl 

at the time, on July 8, 2007. 

6. This incident occurred on private property. 

2 
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10 
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)
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14 

)5 

lG 

i7 
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I) 

19 

7. Lewis maintained an auto insurance policy with Vnited Auto Insurance 

Company ("VAlC"), which was renewable on a monthly basis. 

8. Before the subject incident, Lewis received a statement from VAlC instructing 
, 

him that his renewal payment was due by June 30, 2007. ; i 
,I 
'I 

9. The renewal statement also inshucted Lewis that he remit payment prior to the ; i ;i 
'I 

" expiration of his policy "[t]o avoid lapse in coverage." ,[ 

10. 

11. 

12. 

The statement provided June 30, 2007 as the effective date of the policy. 

;1 
The statement also provided July 31, 2007 as the expiration date of the policy. :\ 

'1 
It On July 10, 2007, Lewis paid DAle to renew his auto policy. Lewis's policy l! 

limit at this time was $15,000.00. :1 
it 

13. Following the incident, Cheyenne's father, James Nalder, extended an offer to i! 
;i 

DAlC to settle Cheyenne's injury claim for Lewis's policy limit of$15,000.00. 

14. VAlC never infOlmed Lewis that Nalder offered to settle Cheyenne's claim. 

15. DAlC never ftled a declaratory relief action. 

16. VAlC rejected Nalder's offer. 

d :1 
~ f 

n 

17. DAlC rejected the offer without doing a proper investigation and claimed that i; 
20 Lewis was not covered under his insurance policy and that he did not renew his policy by June 

21 30,2007. 

24 

25 

26 

',"I ~ I 

18. After VAlC rejected Nalder's offer, James Nalder, on behalf of Cheyenne, filed a 

lawsuit against Lewis in the Nevada state court. 

19. DAlC was notified of the lawsuit but declined to defend Lewis or file a 

declaratory relief action regarding coverage. 

20. Lewis failed to appear and answer the complaint. As a result, Nalder obtained a 

2g default judgment against Lewis for $3,500,000.00. 

3 
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. .l 

6 

7 

9 

10 

II 

12 

14 

15 

16 

j7 

Ii{ 

19 

20 

21 

22 

24 

25 

26 

27 

28 

21. Notice of entry of judgment was filed on August 26, 2008. 

22. On May 22, 2009, Nalder and Lewis filed suit against DAlC alleging breach of 

contract, an action on the judgment, breach of the implied covenant of good faith and fair 

dealing, bad faith, fraud, and violation ofNRS 686A.31O. 

23. Lewis assigned to Nalder his right to "all funds necessary to satisfy the 

Judgment." Lewis left the state of Nevada and located in Califol11ia prior to 2010. Neither Mr. 

Lewis nor anyone onrus behalf has been subject to service of process in Nevada since 2010. 

24. Once DAlC removed the underlying case to federal district cOUlt, DAlC filed a 

motion for SUllllUaty judgment as to a1l of Lewis's and Nalder's claims, a1leging Lewis did not 

have insurance coverage on the date of the subject collision. 

25. The federal district COUlt granted DAlC's sUffilllmy judgment motion because it 

determined the insurance contract was not ambiguous as to when Lewis had to malce payment to i 

avoid a coverage lapse. 

26. Nalder and Lewis appealed to the Ninth Circuit. The Ninth Circuit reversed and 

remanded the matter because Lewis and Nalder had facts to show the renewal statement was 

ambiguous regarding the date when payment was required to avoid a coverage lapse. 

27. On remand; the district COUlt entered judgment in favor of Nalder and Lewis and 

against DAlC on October 30, 2013. The COUlt concluded the renewal statement was ambiguous 

and therefore, Lewis was covered on the date of the incident because the court constmed this 

ambiguity against DAlC. 

28. The district COUlt also determined DAIC breached its duty to defend Lewis, but 

did not award damages because Lewis did not incur any fees or costs in defense of the Nevada 

state COUlt action. 

4 
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29. Based on these conclusions, the district court ordered UArC to pay the policy 
2 

limit of$15,000.00. 

30. UATC made tlu:ee payments on the judgment: on June 23,2014; on June 25, 2014; 

5 and on March 5, 2015, but made no effort to defend Lewis or relieve him of the judgment 

(1 against him. 

7 31. UATC knew that a primaty liability insurer's duty to its insured continues D:om 

the filing of the claim until the duty to defend has been discharged. 

9 
32. UArC did an unreasonable investigation, did not defend Lewis, did not attempt to 

10 

11 
resolve or relieve Lewis from the judgment against him, did not respond to reasonable 

12 opportunities to settle and did not communicate opportunities to settle to Lewis. 

13 33. Both Nalder and Lewis appealed to the Ninth Circuit, which ultimately led to 

14 certification of the first question to the Nevada Supreme Comt, nanlely, whether an insurer that 

15 breaches its duty to defend is liable for all foreseeable consequential damages to the breach. 

16 
34. After the first celtified question was fully briefed and pending before the Nevada 

it 
Supreme Comt, DATC embarked on a new strategy puting their interests ahead of Lewis's in 

IR 

19 
order to defeat Nalder's and Lewis's claims against DAre. 

20 35. UATC mischaractel'ized the law and brought new facts into the appeal process that 

21 had not been prut of the underlying case. DATC brought the false, frivolous and groundless 

22 claim that neither Nalder nor Lewis had standing to maintain a lawsuit against UATC without 

filing a renewal of the judgment pursuant to NRS 17.214. 

24 
36. Even though UATC lrnew at this point that it owed a duty to defend Gaty Lewis, 

25 
DATC did not undeltake to investigate the factual basis or the legal grounds or to discuss this 

16 

27 
with Gmy Lewis, nor did it seek dec1aratOlY relief on Lewis's behalf regarding the statute of 

limitations on the judgment. 

5 
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37. All of these actions would have been attempts to protect Gary Lewis. 

38 . DAlC, instead, tried to protect themselves and harm Lewis by filing a motion to 

dismiss Gary Lewis' and Nalder's appeal with the Ninth Circuit for lack of standing. 

39. This was not something brought up in the trial comt, but only in the appellate 

(i court for the first time. 

7 

9 

10 

Il 

12 

13 

14 

15 

16 

'" I I 

Ii{ 

19 

20 

21 

22 

24 

25 

26 

'j' 
~I 

28 

40. This action could leave Gary Lewis with a valid judgment against him and no 

cause of action against DAlC. 

41. DAlC ignored all of the tolling statutes and presented new evidence into the 

appeal process, arguing Nalder's underlying $3,500,000.00 judgment against Lewis is not 

enforceable because the six-year statute oflimitation to institute an action upon the judgment or 

to renew the judgment pursuant to NRS 11.190(1)( a) expired. 

42. As a result, DAlC contends Nalder can no longer recover damages above the 

$15,000.00 policy limit for breach of the contractual duty to defend. DAlC admits the Nalder 

judgment was valid at the time the Federal District Comt made its decision regarding damages. 

43. The Ninth Circuit concluded the palties failed to identify Nevada law that 

conclusively answers whether a plaintiff can recover consequential damages based on a 

judgment that is over six years old and possibly expired. 

44. The Ninth Circuit was also unable to determine whether the possible expiration of 

the judgment reduces the consequential damages to zero or if the damages should be calculated 

from the date when the suit against DAlC was initiated, or when the judgment was entered by 

the trial court. 

45. Both the suit against DAlC and the judgment against DAlC entered by the trial 

cOUlt were done well within even the non-tolled statute of limitations. 

6 
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I 
I 
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46. Even though Nalder believed the law is clear that DAIC is bound by the 
2 

-, judgment, regardless of its continued validity against Lewis, Nalder took action in Nevada and 
.~ 

4 
California to demonstrate the continued validity of the underlying judgment against Lewis. 

s 47. These Nevada and California state court actions are further hanning Lewis and 

6 Nalder but were undelialcen to demonstrate that DAIC has again tried to escape responsibility 

7 by malting misrepresentations to the Federal and State Courts and putting their interests ahead 

of their insured's. 

9 
48. Cheyenne Nalder reached the age of majority on April 4, 2016. 

10 

It 
49. Nalder hired David Stephens to obtain a new judgment. First David Stephens 

12 obtained an amended judgment in Cheyenne's name as a result of her reaching the age of 

majority. 

14 50. This was done appropriately by demonstrating to the cOUlt that the judgment was 

15 still within the applicable statute oflimitations. 

16 
51. A separate action was then filed with three distinct causes of action pled in the 

1'1 
J, 

alternative. The first, an action on the amended judgment to obtain a new judgment and have 
18 

19 
the total principal and post judgment interest reduced to judgment so that interest would now 

20 lUn on the new, larger plincipal amount. The second altemative action was one for dec1aratOly 

21 relief as to when a renewal must be filed base on when the statute of limitations, which is 

22 subject to tolling provisions, is mnning on the judgment. The third cause of action was, should 

23 the court determine that the judgment is invalid, Cheyenne brought the injUly claim within the 

24 
applicable statute oflimitations for injUlY claims - 2 years after her majority. 

25 
52. Nalder also retained California counsel, who flled a judgment in Califomia, which 

26 

27 
has a ten year statute of limitations regarding actions on a judgment. Nalder maintains that all 

2H of these actions are unnecessalY to the questions on appeal regarding DAle's liability for the 

7 
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judgment; but out of an abundance of caution and to maintain the judgment against Lewis, she 
2 

brought them to demonstrate the actual way this issue should have been litigated in the State 

4 
Comi of Nevada, not at the tail end of an appeal. 

5 53. DAIC did not discuss with its insmed, GARY LEWIS, his proposed defense, nor 

6 did it coordinate it with his counsel Thomas Clnistensen, Esq. 

7 54. DArC hired attomey Stephen Rogers, Esq. to represent GARY LEWIS, 

8 
misinfOlming him of the factual and legal basis of the representation. This resulted in a number 

9 
of improper contacts with a represented client. 

10 

lL 
55. Thomas Christensen explained the nature of the conflict and Lewis's concem 

regarding a frivolous defense put f01th on his behalf. If the state court judge is fooled into an 

13 improper lUling that then has to be appealed in order to get the conect law applied damage 

14 could ocem to Lewis dming the pendency of the appeal. 

15 56. A similar thing happened in another case with a frivolous defense put f01th by 

16 
Lewis Brisbois. The trial judge fonner bar counsel, Rob Bare, dismissed a complaint 

i7 
erroneously which wasn't reversed by the Nevada Supreme Comi until the damage from the 

Il{ 

19 
erroneous decision had ah'eady occured. 

20 57. UAre's strategy of delay and misrepresentation was designed to benefit UAre 

21 but harm GARY LEWIS. 

n 58. In order to evaluate the benefits and burdens to Lewis and likelihood of success of 

the course of action proposed by DArC and each of the Defendants, Thomas Christensen asked 

24 
for communication regarding the proposed course of action and what research supported it. It 

25 
was requested that this communication go through Thomas CJn'istensen's office because that 

26 

27 
was Gaty Lewis's desire, in order to receive counsel pdor to embaI1cing on a course of action. 

2R 
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59. Clnistensen informed Stephen Rogers, Esq. that when Gmy Lewis felt the 

proposed course by DAle was not just a frivolous delay and was based on sound legal research 

and not just the opinion ofUAle's counsel, that it could be pursued. 

60. Stephen Rogers, Esq. never adequately responded to requests. 

61. Instead, DAlC obtained confidential client communications and then misstated 

the content of these communications to the Court. This was for DAlC's benefit and again 

harmed GalY Lewis. 

62. UAle, without notice to Lewis or any attomey representing him, then filed two 

motions to intervene, which were both defective in service on the face of the pleadings. 

63. In the motions to intervene, DAlC claimed that they had staIlding because they 

1 j would be bound by and have to pay any judgment entered against Lewis. 

14 64. In the motions to intelvene, DAle fraudulently claimed that Lewis refused 

15 representation by Stephen Rogers. 

16 
65. David Stephens, Esq., counsel for Nalder in her 2018 action, through diligence, 

17 
discovered the filings on the COUlt website. He contacted Matthew Douglas, Esq., described the 

19 
lack of service, and asked for additional time to file an opposition. 

20 66. These actions by UAle and counsel on its behalf are a violation ofNRPC 3.5A. 

21 67. David Stephens thereafter filed oppositions and hand-delivered cOUltesy copies to 

22 the cOUlt. UAle filed replies. The matter was fully bliefed before the in chambers "hearing," 

but the court granted the motions citing in the minuted order that "no opposition was filed." 

24 
68. The granting of DAle's Motion to Intelvene after judgment is contrmy to NRS 

25 
12.130, which states: Intelvention: Right to intervention; procedure, determination and costs; 

26 

27 
exception. 1. Except as othelwise provided in subsection 2: (a) Before the trial ... 

28 
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69. These actions by State Actor David Jones ignore due process, the law, the United 
2 

-, States and Nevada constitutional rights of the palties. The court does the bidding of insurance 
.l 

4 
defense counsel and clothes defense counsel in the color of state law in violation of 42 USCA 

5 section 1983. 

6 70. David Stephens and Breen Arntz worked out a settlement of the action and 

7 signed a stipulation. This stipulation was filed and submitted to the court with a judgment prior 

8 
to the "hearing" on UAlC's improperly served and groundless motions to intervene. 

<) 

71. Instead of signing the judgment and ending the litigation, the comt asked for a 
10 

Il 
wet signed stipulation as a method of delaying signing the stipulated judgment. 

12 72. This request was complied with prior to the September 19,2018 "hearing" on the 

13 Motion to Intervene. The judge, without reason, failed to sign the judgment resolving the case. 

14 73. Instead, the judge granted the Motion to Intervene, fraudulently claiming, in a 

15 minute order dated September 26, 2018, that no opposition had been filed. 

74. Randall Tindall, Esq. ftled unauthorized pleadings on behalf of Gary Lewis on 
17 

September 26,2018. 
IH 

19 
75. UAlC hired Tindall to further its strategy to defeat Nalder and Lewis' claims. 

20 Tindall agreed to the representation despite his knowledge and understanding that this strategy 

21 amounted to fraud and required him to act against the best interests of his "client" Lewis. 

22 76. Tindall mischaracterized the law and filed documents designed to mislead the 

23 Comi and benefit UAlC, to the detriment of Gruy Lewis. 

77. These three filings by Randall Tindall, Esq. are ahnost identical to the filings 
25 

proposed by UAlC in their motion to intelvene. 
26 

27 
78. Galy Lewis was not consulted and he did not consent to the representation. 

28 79. Gary Lewis did not authorize the filings by Randall Tindall, Esq. 

10 
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23 
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80. Gary Lewis himself and his attomeys, Thomas Christensen, Esq. and E. Breen 

Amtz, Esq., have requested that Tindall withdraw the pleadings filed fraudulently by Tindall. 

81. Tindall has refused to comply and continues to violate ethical rules regarding 

H 
Garv Lewis. i j 

J II 

'I 
82. Gary Lewis filed a bar complaint against Tindall, but State Actors Daniel Hooge II 

:I 
11 and Phil Pattee dismissed the complaint claiming they do not enforce the ethical rules if there is Ii 

II litigation pending. 'I 

i! 
li 

83. This is a false statement as Dave Stephens was investigated by this same state ; I 
j\ 
11 actor Phil Pattee while he was cUll'ently representing the client in ongoing litigation. :1 
:i 

84. The COUlt herein signed an order granting intervention while still failing to sign 1) 
!I 
" the judgment resolving the case. i i 
I: 
;j 

85. DAlC, and each of the defendants, and each of the state actors, by acting in Ii 
concert, intended to accomplish an unlawful objective for the pUlpose ofhanning GalY Lewis. 

86. Gary Lewis sustained damage resulting :fl:om defendants' acts in incUll'ing 

attomey fees, litigation costs, loss of claims, delay of claims, judgment against him and as more 

fully set forth below. 

87. Defendants and each of them acting under color of state law deprived plaintiff of 

rights, privileges, and immunities secured by the Constitution or laws of the United States. 

88. GalY Lewis has duly peliOlIDed all the conditions, provisions and telIDS of the 

agreements or policies of insurance with UAle relating to the claim against him, has furnished 

and delivered to UAlC full and complete patticulars of said loss and has fully complied with all 

the provisions of said policies 01' agreements relating to the giving of notice as to said loss, and 

has duly given all other notices required to be given by Gmy Lewis under the tel IDS of such 

policies or agreements. 

11 
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89. That Gary Lewis had to sue VAlC in order to get protection under the policy. 

That DAlC, and each of them, after being compelled to pay the policy limit and found to have 

failed to defend its insured, now fraudulently claims to be defending him when in fact it is 

H 
continuing to delay investigating and processing the claim; 110t responding promptly to requests ,! 

H n 
for settlement; doing a one-sided investigation, and have compelled Gmy Lewis to hire counsel i ~ 

if 
II :, 

to defend himself from Naldel~ Tindall and UAlC. All of the above are unfair claims II 

settlement practices as defined in NJtS, 686A31O and Defendant has been damaged in an H 
~ ~ 11 

i1 

amount in excess of Ten Thousand Dollars ($10,000.00) as a result ofDAlC's delay in settling Ii 
if 
II and fraudulently litigating this matter. i I 

!. 

90. That DAlC failed to settle the claim within the policy limits when given the i i 
opportunity to do so and then compounded that enor by malting frivolous and fraudulent claims i I 

!i 

P 
" and represented to the cOUlt that it would be bound by any judgment and is therefore responsible ! I 

for the full extent of any judgment against Gary Lewis in this action. 

91. DAlC and Tindall's actions have interfered with the settlement agreement Breen 

Amtz had negotiated with David Stephens and have caused Gary Lewis to be further damaged. 

92. 
: ~ 

The actions of DAlC and Tindall, and each of them, in this matter have been !' ;i 

fraudulent, malicious, oppressive and in conscious disregard of Gmy Lewis' lights and therefore 

Gruy Lewis is entitled to punitive damages in an amount in excess of Ten Thousand Dollars . , 

($10,000.00). 

93. Dpon information and belief, at all times relevant hereto, that all Defendants, and 

each of them, whether individual, corporate, associate or otherwise, were the officers, directms, 

brokers, agents, contractors, advisors, servants, partners, joint venturers, employees and/or 

alter-egos of their co-Defendants, and were acting within the scope of their authOlity as such 

12 
APP0802



2 

.~ 

.\ 

4 

s 

6 
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10 

It 

12 

13 

14 

15 

16 

17 

IH 

19 

20 

21 

agents, contractors, advisors, servants, partners, joint venturers, employees and/or alter-egos 

with the pennission and consent of their co-Defendant. 

94. That during their investigation of the claim, DAle, and each of them, threatened, 

II 
intimidated and harassed Gary Lewis and his counsel. il 

H 
n 

95. That the investigation conducted by DAle, and each of them, was done for the II 

purpose of denying coverage and not to objectively investigate the facts. 

at:: 
./V. 

the prompt investigation and processing of claims. 

97. That DAle, and each of them, failed to affhm or deny coverage of the claim 

within a reasonable time after proof of loss requirements were completed and submitted by 

Gary Lewis. 

98. That DAle, and each of them, failed to effectuate a prompt, fair and equitable 

settlement of the claim after liability ofthe insured became reasonably clear .. 

99. That DAle, and each of them, failed to promptly provide to Gary Lewis a 

reasonable explanation of the basis in the Policy, with respect to the facts of the Nalder claim 

and the applicable law, for the delay in the claim or for an offer to settle or compromise the 

claim. 

100. That because of the improper conduct of DAle, and each of them, Gary Lewis 

H 
ij 

it 
;r 
:} 

22 was forced to hire an attomey. 

23 101. That Gary Lewis has suffered damages as a result of the delayed investigation, 

24 
defense and payment on the claim. 

25 
102. That Gary Lewis has suffered anxiety, wony, mental and emotional distress as a 

26 

27 
result of the conduct ofUAle, and each ofthe Defendants. 

28 
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103. The conduct of UAlC, and each of the Defendants, was oppressive and malicious 

and done in conscious disregard for the rights of Gary Lewis. 

4 104. UAlC, and each of them, breached the contract existing between UAlC and GalY 

Lewis by their actions set fOlth above which include but are not limited to: 

6 a. Umeasonable conduct in investigating the loss; 

7 b. Umeasonable failure to affinn or deny coverage for the loss; 

c. Umeasonable delay in making payment on the loss; 

9 
d. Failure to make a prompt, fair and eqnitable settlement for the loss; 

10 

Il 
e. Umeasonably compelling GillY Lewis to retain an attomey before affording coverage or 

12 making payment on the loss; 

f. Failing to defend GillY Lewis; 

)4 g. Fraudulent and frivolous litigation tactics; 

)5 h. Filing false and fraudulent pleadings; 

16 
i. Conspiring with others to file false and fraudulent pleadings; 

17 
91. As a proximate result of the aforementioned breach of contract, Gmy Lewis has 

IS 

19 
suffered and will continue to suffer in the future damages as a result of the delayed payment on 

20 the claim in a presently unascertained amount. Gary Lewis prays leave of the comt to insert 

21 those figures when such have been fully asceltained. 

22 92. As a futher proximate result of the aforementioned breach of contract, Gaty 

23 Lewis has suffered anxiety, wony, mental and emotional distress, and other incidental damages 

24 
and out of pocket expenses, all to their general damage in excess of$10,OOOO. 

25 
93. As a fu'ther proximate result of the aforementioned breach of contract, Gaty 

26 
Lewis was compelled to retain legal counsel to prosecute this claim, and UAlC, and each of 

28 them, are liable for attomey's fees reasonably and necessarily incurred in connection therewith. 
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94. That UAlC, and each of them, owed a duty of good faith and fair dealing 
2 

.... . ~ 
implied in every contract. 

4 95. That UAle, and each of the them, breached the covenant of good faith and fair 

5 dealing by their actions which include but are not limited to: 

6 a. Umeasonable conduct in investigating the loss; 

7 b. Unreasonable failure to affllID or deny coverage for the loss; 

c. Unreasonable delay :in mak:ing payment on the loss; 

9 
d. Failure to malce a prompt, fair and equitable settlement for the loss; 

10 

It 
e. Umeasonab1y compelling Gmy Lewis to retain an attorney before affording coverage or 

making payment on the loss; 

f. Failing to defend Gmy Lewis; 

14 g. Fraudul~nt and frivolous litigation tactics; 

\5 h. Filing false and fraudulent pleadings; 

16 
i. Conspiring with others to fIle false and fraudulent pleadings; 

\ .... . ' 
96. As a proximate result of the aforementioned breach of the covenant of good faith 

IS 

19 
and fair dealing, Gary Lewis has suffered and will continue to suffer in the futme damages as a 

20 result of the delayed payment on the claim in a presently unascertained amount. GalY Lewis 

21 prays leave of the court to inselt those figures when such have been fully ascertained. 

22 97. As a further proximate result of the aforementioned breach of the covenant of . 

good faith and fair dealing, Gmy Lewis has suffered anxiety, wony, mental and emotional 

24 
distress, and other incidental damages and out of pocket expenses, all to their general damage in 

25 
excess of $10,0000. 

26 

27 
98. As a fulther proximate result of the aforementioned breach of the covenant of 

28 good faith and fair dealing, Gary Lewis was compelled to retain legal counsel to prosecute this 

15 
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claim, and DAlC, and each of them, are liable for their attomey's fees reasonably and 
2 

" ,\ 

necessarily incurred in connection therewith. 

<1 
99. The conduct ofUAle, and each of the Defendants, was oppressive and malicious 

5 and done in conscious disregard for the rights of Gary Lewis, and GalY Lewis is therefore 

6 entitled to punitive damages. 

7 

9 

10 

It 

12 

13 

14 

15 

16 

17 

IH 

19 

;w 

21 

2', -u 

24 

25 

26 

27 

100. That UAlC, and each of the Defendants, acted unreasonably and with knowledge 

that there was no reasonable basis for their conduct, in their actions which include but are not 

limited to: 

a. Unreasonable conduct in investigating the loss; 

b. Unreasonable failure to affllID or deny coverage for the loss; 

c. Unreasonable delay in making payment on the loss; 

d. Failure to make a prompt, fair and equitable settlement for the loss; 

e. Umeasonab1y compelling Gruy Lewis to retain an attomey before affording coverage or 

making payment on the loss; 

f. Failing to defend Gruy Lewis; 

g. Fraudulent and frivolous litigation tactics; 

h. Filing false and fraudulent pleadings; 

i. Conspiring with others to file false and fraudulent pleadings; 

101. As a proximate result of the aforementioned breach of the covenant of good faith 

and fair dealing, Gruy Lewis has suffered and will continue to suffer in the future damages as a 

result of the delayed payment on the claim in a presently unascertained amount. GalY Lewis 

prays leave of the court to inselt those figures when such have been fully ascertained. 

102. As a fmther proximate result of the aforementioned breach of the covenant of 

28 good faith and fair dealing, Gruy Lewis has suffered anxiety, wony, mental and emotional 

16 
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distress, and other incidental damages and out of pocket expenses, all to their general damage in 
2 

excess of$10,OOOO. 

4 
103. As a further proximate result of the aforementioned breach of the covenant of 

good faith and fair dealing, Galy Lewis was compelled to retain legal counsel to prosecute this 

claim, and DAlC, and each of them, are liable for their attomey's fees reasonably and 

7 necessarily incuned in connection therewith. 

104. The conduct ofUAlC; and each of the Defendants, was oppressive and malicious 

9 
and done in conscious disregard for the rights of Gmy Lewis, and Gmy Lewis is. therefore 

10 

II 
entitled to punitive damages. 

12 105. That DAlC, and each of them, violated NRS 686A.310 by their actions which 

13 include but are not limited to: 

14 a. Unreasonable conduct in investigating the loss; 

15 b. Umeasonable failure to affil1n or deny coverage for the loss; 

16 
c. Umeasonable delay in making payment on the loss; 

17 
d. Failure to malce a prompt, fair and equitable settlement for the loss; 

J~ 

19 
e. Umeasonably compelling Gmy Lewis to retain an attomey before affording coverage or 

20 making payment on the loss; 

2f f. Failing to defend Gary Lewis; 

22 g. Fraudulent and frivolous litigation tactics; 

23 h. Filing false and fr'audulent pleadings; 

24 
i. Conspiring with others to file false and fraudulent pleadings; 

25 
106. As a proximate result of the aforementioned violation ofNRS 686A.310, Gaty 

26 

27 
Lewis has suffered and will continue to suffer in the future damages as a result ofthe delayed 

28 
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payment on the claim in a presently unascertained amount. Gmy Lewis prays leave of the court 
2 

. , 

.} 

to insert those figures when such have been fully asceltained . 

107. As a further proximate result of the aforementioned violation ofNRS 686A.310, 

5 Gary Lewis has suffered anxiety, worry, mental and emotional distress, and other incidental 

6 damages and out ofpocket expenses, all to his general damage in excess of$lO,OOOO. 

7 108. As a further proximate result of the aforementioned violation ofNRS 686A.310, 

8 
Gmy Lewis was compelled to retain legal counsel to prosecute this claim, and U..A..lC; and each 

9 
of them, are liable for their attomey's fees reasonably and necessarily incuned in connection 

10 
therewith. 

11 

109. The conduct of UAlC, and each of them, was oppressive and malicious and done 

13 in conscious disregard for the rights of Gary Lewis, and Gary Lewis is therefore entitled to 

14 punitive damages. 

15 110. That uArc, and each of them, had a duty of reasonable care in handling Gmy 

16 
Lewis' claim. 

17 
111. That at the time of the accident herein complained of, and immediately prior 

If{ 

19 
thereto, UAlC, and each of them, in breaching its duty owed to Gary Lewis, was negligent and 

20 careless, inter alia, in the following particulm's: 

21 a. 1)nreasonable conduct in investigating the loss; 

22 b. Umeasonable failure to affum or deny coverage for the loss; 

24 

25 

26 

27 

c. Unreasonable delay in making payment on the loss; 

I 

I 
d. Failure to make a prompt, fair and equitable settlement for the loss; 

e. Umeasonably compelling Gmy Lewis to retain an attomey before affording coverage or 

making payment on the loss; 

f. Failing to defend G81y Lewis; ! 
~ 

! 
[ 

I 
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g. Fraudulent and frivolous litigation tactics; 
2 

.., h. Filing false and fr'audulent pleadings; 

.1 

i. Conspiring with others to file false and fraudulent pleadings; 

5 112. As a proximate result of the aforementioned negligence, Gary Lewis has suffered 

6 and will continue to suffer in the future damages as a result of the delayed payment on the claim 

7 in a presently unasceliained amount. Plaintiff prays leave of the court to inselt those figures 

when such have been fully asceliained. 
9 

113. As a further proximate result of the aforementioned negligence, Gary Lewis has 
10 

II 
suffered anxiety, WOllY, mental and emotional distress, and other incidental damages and out of 

pocket expenses, all to his general damage in excess of $10,0000. 

114. As a fulther proximate result of the aforementioned negligence, GalY Lewis was 

14 compelled to retain legal counsel to prosecute this claim, and UArC, and each of them, is liable 

15 for his attorney's fees reasonably and necessarily incull'ed in connection therewith. 

16 
115. The conduct ofUArC, and each of them, was oppressive and malicious and done 

i7 
in conscious disregard for the lights of Gmy Lewis, and Gmy Lewis are therefore entitled to 

19 
punitive damages. 

20 116. The aforementioned actions of DAre, and each of them, constitute extreme and 

21 outrageous conduct and were performed with the intent or reasonable knowledge or reckless 

22 disregard that such actions would cause severe emotional harm and distress to Gary Lewis. 

23 117. As a proximate result of the aforementioned intentional infliction of emotional 

24 
distress, Gmy Lewis has suffered severe and extreme anxiety, worry, mental and emotional 

25 
distress, and other incidental damages and out of pocket expenses, all to his general damage in 

26 

27 
excess of $10,0000. 

2R 
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118. As a further proximate result of the aforementioned negligence, GalY Lewis was 

compelled to retain legal counsel to prosecute this claim, and DAlC, and each of them, are 

liable for his attomey's fees reasonably and necessati1y incuned in connection therewith. 

119. The conduct of DAle, and each of them, was oppressive and malicious and done 

in conscious disregard for· the rights of Gmy Lewis and Gmy Lewis is therefore entitled to 

punitive damages. 

120. That Rand!lll Tindall, as a result of being retained by DAlC to represent Gmy ! 
Lewis, owed Gaty Lewis the duty to exercise due care to:ard Gaty L~WiS. ~ . I 

I 
121. Randall Tindall also had a heightened duty to use such skill, prudence, and! 

diligence as other members of the profession commonly possess and exercise. I 
! 

122. Randall Tindall breached the duty of cat'e by failing to communicate with Gaty I 
Lewis, failing to follow his reasonable requests for settlement, case strategy and communication. i 

123. That breach caused harm to GalY Lewis including but not limited to anxiety, 

emotional distress, delay, enhanced damages against him. 

124. GalY Lewis was damaged by all of the above as a result of the breach by Randall 

Tindall. 

WHEREFORE, Gaty Lewis prays judgment against DAlC, Tindall and each of 

them, as follows: 

1. Indemnity for losses under the policy including damages paid to Mr. Lewis, 

attorney fees, interest, emotional distress, and lost income in an amount in excess of 

$10,000.00; 

2. General damages in an amount in excess of $10,000.00; 

3. Punitive damages in an amount in excess of $10,000.00; 
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20 
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22 

25 

4. Special damages in the amount of any Judgment ultimately awarded against him 

in favor ofNalder plus any attomey fees, costs and interest. 

5. Attomey's fees; and 

6. Costs of suit; 

7. For such other and further relief as the Court may deem just and proper. 

, \ 

DATED THIS L cr day of Of ,lob{/r, 2018. 

f '" (II I /'- I 1\ 
,,/! {/ \ 

Thomas Christenseh, Esq. 
Nevada BarNo. 2326 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
T: (702) 870-1000 
F: (702) 870-6152 
courtnotices@injmyhe1pnow.com 
Attorney for Cross-Claimant 
Third-party Plaintiff 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b) and NEFCR 9, I certify that I am an employee of 

CHRISTENSEN LAW OFFICES and that on this/.)~{-v day of ()J.- ,2018, I served a copy of 

the foregoing Cross-Claim/Third Party Complaint as follows: 

xx E-Served through the Comt's e-service system to the following registered recipients: 

Randall Tindall, Esq. 
Resnick & Louis 
8925 W. Russell Road, Suite 225 
Las Vegas, NV 89148 
rtindall@rlattomeys.com 
Ibell@r1attomeys.com 
sOltega-rose@r1attomeys.com 

David A. Stephens, Esq. 
Stephens, Gourley & Bywater 
3636 North Rancho Ddve 
Las Vegas, NV 89130 
dstephens@sgblawfum.com 

Matthew J. Douglas 
Atkin Winner & Shenod 
12117 South Rancho Drive 
Las Vegas, NV 89102 
mdouglas@awslawyers.com 
vhall@aws1awyers.com 
eselvices@awslawyers.com 

E. Breen Amtz, Esq. 
Nevada Bar No. 3853 
5545 Mountain Vista Ste. E 
Las Vegas, Nevada 89120 
breen@breeILcom 

An employee of CHRISTENSEN LAW OFFICES 
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CHRISTENSEN LAW 

www.injuryhelpnow.com 

INTG 
THOMAS CHRISTENSEN, ESQ. 
Nevada Bar No. 2326 
DAVID F. SAMPSON, ESQ.
Nevada Bar No. 6811 
CHRISTENSEN LAW OFFICES, LLC 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107-
Attorneys for Plaintiffs 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEVADA 

JAMES NALDER, Guardian Ad Litem for minor
Cheyanne Nalder, real party in interest, and 
GARY LEWIS, Individually; 

Plaintiffs, 

vs. 

UNITED AUTOMOBILE INSURANCE CO, 
DOES I through V, and ROE CORPORATIONS 
I through V, inclusive 

Defendants. 

) 
) 
) 
) 
) CaSe No.: 2:09.,cv-1348 
) 
) 
) 
) JURy DEMAND REQUESTED 
) 
) 
) 

-) 

-----------------------------) 

ANSWER TO INTERROGATORIES 

COMES NOW the Plaintiff, GARY LEWIS, and for his Answers to Interrogatories 
-, 

propounded to him, states, under oath, and in accordance with Rule 33 of the Nevada Rules of 

Civil Procedure, as follows: 

INTERROGATORY-eNO. 1: State your name and all names by which you have ever been 

known, your present residence address,_ any other address at which you have lived during the 

past five years, and if you are married, state the name and address of your spouse and the date 

and place of your marriage. 

0081 
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2 
ANSWER TO INTERROGATORY NO.1: OBJECTION: This Interrogatory is objectt~d to on 

3 
the grounds it is overly broad, unduly burdensome, compound and seeks information not 

4 

5 
reasonably calculated to . lead to the discovery of admissible evidence. However without 

6 waiving said objections Plaintiff responds as follows: Gary Scott Lewis, 4908 Brightview, 

7 Cbvina, CA 91722 (present address); 5049 Spencer Unit D, Las Vegas, NY 89119; 113 

8 
Templewood Ct. Las Vegas, NY 89149; I am single. Plaintiff reserves the rig..~t to supplement 

9 

this answer as discovery continues .. 
10 

11 INTERROGATORY NO.2: State your date of birth, and Social Security Number. 

12 ANSWER TO INTERROGATORY NO.2: OBJECTION: This Interrogatory is objected to on 

13 the grounds it is overly broad, unduly burdensome, compound and seeks information not 

14 
reasonably calculated to· lead to the discovery of admissible evidence. However without 

15 

16 
waiving said objections Plamtiff responds as follows: Date of Birth 412811974, social XXX-

17 XX-7750. Plaintiff reserves the right to supplement this answer as discovery continues. 

18 INTERROGATORY NO.3: If you have ever been convicted of a felony, state the date of the 

19 conviction and the offense involved. 
20 

ANSWER TO INTERROGATORY NO.3: OBJECTION: This Interrogatory is objected to on 
21 

22 
the grounds it is overly broad, unduly burdensome, compound and seeks information not 

23 reasonably calculated to lead to the discovery of admissible evidence. However without 

24 waiving said objections, Plaintiff responds as follows: 1998, Grand theft and forgery. Plaintiff 

25 
reserves the right to supplement this answer as discovery continues. 

26 
INTERROGATORY NO.4: Give a complete employment and educational history for the ten 

27 

28 (10) years preceding the incident in question, setting forth details such as the name and address 

~. 
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of your employers, the date of commencement and termination, the place and nature of 

2 
employment duties performed, the name of your supervisor, etC. 

3 
ANSWER TO INTERROGATORY NO.4: OBJECTION: This mterrogatory is objected to on 

·4 

5 
the grounds it is oyerly broad, unduly burdensome, compound and seeks information not 

6 reasonably calculated to lead to the dIscovery of admissible evidence. However without 

7 waiving said objections, Plaintiff responds as follows: (2000-2002)ACS Components and 

8 
. Fasteners, Covina, CA , warehouse associate, purchasing agent and saies representative, 

9 

10 
supervisor-David Hanson; (2002-2007) American Leak Det.ection, Las Vegas, NV, plumber 

11 technician/customer service representative, supervisor-Rich Welsh; (2007-201O)Self 

12 employed. Plaintiff reserves the right to supplement this answer as discovery continues. 

13 INTERROGATORY NO.5: If you involved in an incident on July 8,2007, state the time and 
. . . . 

14 
location of said incident and describe the details of the incident in your own words, describing 

15 

16 
factually (without legal conclusion) what caused it to happen. 

17 ANSWER TO INTERROGATORY NO.5: OBJECTION: This mterrogatory is .objected to on 

18 the grounds it is overly broad, unduly burdensome, compound and calls for a narrative 

19 response. However without waiving said objections, Plaintiff responds as follows: I ran over 
20 

Cheyanne Nalder with my truck. Plaintiff reserves the right to supplement this answer as 
21 . 

22 
discovery continues. 

23 INTERROGATORY NO.6: Please state your relationship to Cheyanne Nalder. 

24 ANSWER TO INTERROGATORY NO.6: OBJECTION: This Interrogatory is objected to on 

25 
the grounds it is overly broad, unduly burdensome, compound and seeks information not 

26 
reasonably calculated to lead to the discovery of admissible evidence. However without 

27 

28 

~. 
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waiving said objections, Plaintiff responds as follows: I was friends with Cheyanne's father. 

2 
Plaintiff reserves the right to supplement this answer as discovery continues. friends 

3 
INTERROGATORY NO.7: Please state your relationship to James Nalder. 

4 

5 
ANSWER TO INTERROGATORY NO.7: OBJECTION: This Interrogatory is objected to on 

6 the grounds it is overly broad, unduly burdensome, compound and seeks information not 

7 reasonably calculated to lead to the discovery of admissible evidence. However without 

8 
waivmg said objections, Plaintiff responds as follows.: friends. Plaintiff reserves the right to 

.9 

10 
supplement this answer as discovery continues. 

11 INTERROGATORY NO.8: If you consumed any intoxicating beverages or consumed any 

12 type of drug within twenty-four (24) hours preceding each accident, please state the time and 

13 place of each drink or consumption and the kind and amount of intoxicating beverages or drug 

14 
used or consumed. 

15 

16 
ANSWER TO INTERROGATORY NO.8: OBJECTION: This Interrogatory is objected to on 

17 the grounds it is overly broad, unduly burdensome, compound and seeks information not 

18 reasonably calculated to lead to the discovery of admissible evidence. However without 

19 
waiving said objections, Plaintiff responds as follows: None. Plaintiff reserves the right to 

20 
supplement this answer as discovery continues. 

21 

22 
INTERROGATORY NO.9: If you maintain you were insured under a policy of automobile 

23 insurance issued by United Automobile Insurance Company please state the' dates of coverage 

24 for said policy and policy number. 

25 
ANSWER TO INTERROGATORY NO.9: OBJECTION: This Interrogatory is objected to on 

26 
the grounds it is overly broad, unduly burdensome and compound. However without waiving 

27 

28 said objections, Plaintiff responds as follows: I was covered by a policy of insurance through 

~. 
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UAIC, which UAlC renewed on mUltiple occasions with me. It is my understanding I was 

2 
covered by policy No. NV A020021926, which UAlC advised me it was renewing and that I 

3 
would have no lapse in coverage as long as payment was made prior to the expiration of my 

4 

5 
policy, which the "Renewal Notice" said was July 31, 2007. I made the payment long before 

6 July 31, 2007 and understood the policy had been renewed again and there was no lapse in 

7 coverage. Plaintiff reserves the right to supplement this answer as discovery continues. look on 

8 
insurance card. It is my understanding I was covered with insurance through UAlC which 

9 

coverage and insurance UAlC continually renewed from early 2007 through I believe 
10· 

11 September 2009. 

12 INTERROGATORY NO. 10: If you maintain you attempted, or made a payment of policy 

13 premium to United Automobile Insurance Company for automobile insurance coverage 

14 
between June 12, 2007 and July 10, 2007 please state the (a) form or method of such payment 

15 

16 
(b) the location of said payment, (c) the date of said payment, and (d) proof of any such 

17 payment. 

18 ANSWER TO INTERROGATORY NO. 10: OBJECTION: This Interrogatory is objected to 

19 
on the grotiuds it is overly broad, unduly burdensome and compOlind. However without 

. . 
20 

waiving said objections, Plaintiff responds as follows: N/A. The "Renewal Notice" I received 
21 

22 
said that I would not have a lapse in coverage if payment was made before the expiration of my 

23 policy, which the "Renewal Notice said was July 31, 2007. Payment was made on July 10, 

24 2007. Plaintiff reserves the right to supplement this answer as discovery continues. 

25 
INTERROGATORY NO. 11: If you mamtain any payment, alleged in answer to interrogatory 

26 
No. 10, herein, was via credit card, please state the card issuing company and account number. 

27 

28 

~. 
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ANSWER TO INTERROGATORY NO. 11: OBJECTION: This Interrogatory is objected to 

2 
on the grounds it is overly broad and unduly burdensome. However without waiving said 

3 
objections, Plaintiff responds as follows: NI A. The "Renewal Notice" I received said that I 

4 

5 
would not have a lapse in coverage if payment was made before the expiration of my policy, 

6 which the "Renew~l Notice said was July 31, 2007. Payment was made on July 10, 2007. 

7 Plaintiff reserves the right to supplement this answer as discovery continues. 

8 
INTERROGATORY NO. 12: If you maintain any payment, alleged in answer to interrogatory 

9 

10 
no. 10, herein, was via check, please state the (a) bank account holder's name, (b) the check 

11 number, ( c) the name of the bank, and (d) the bank account number and account number. 

12 ANSWER TO INTERROGATORY NO. 12: OBJECTION: This Interrogatory is objected to 

13· on the grounds it is overly broad, unduly burdensome and .compound. However without 

14 
waiving said objections,.£laintiffresponds as follows: N/A. The "Renewal Notice" I received 

15 

16 
said that I would not have a lapse in coverage if payment was made before the expiration of my 

17 policy, which the "Renewal Notice said was July 31, 2007. Payment was made on July 10, 

18 . 2007, Plaintiff reserves the right to supplement this answer as discovery continues. . 

19 INTERROGATORY NO. 13: If you maintain any payment, alleged in answer to interrogatory 
20 

no. 10, herein was via money order, please state the (a) issuing entity name, and (b) the 
21 

22 
location issued from. 

23 ANSWER TO INTERROGATORY NO. 13: OBJECTION: This Interrogatory is objected to 

24 on the grounds it is overly broad, unduly burdensome and compound. However without 

25 
waiving said objections, Plaintiff responds as follows: N/A. The "Renewal Notice" I received 

26 
said that I would not have a lapse in coverage if payment was made before the expiration of my 

27 

28 

~. 
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c,.,. 

1 policy, which the "Renewal Notice said was July 31, 2007. Payment was made on July 10, 

2 
2007. Plaintiff reserves the right to supplement this answer as discovery continues. 

3 
INTERROGATORY NO. 14: If you have obtained, or are aware of the existence of, any oral, 

4 

5 
written, or recorded statement or description made or claimed to have been made by any party 

6 or witness, state the name of the person giving the statement and the date given. 

'7 ANSWER TO INTERROGATORY NO. 14: OBJECTION: This Interrogatory is objected to 

8 
on the grounds it is overly broad, unduly b:urdensome and compound. However without 

9 

waiving said objections, Plaintiff responds as follows: Please see Plaintiffs List of Witnesses 
10 

11 and Documents and Supplements (particularly the reports of Charles Miller and any and all 

12 statements contained in Defendant's claims fIle). Plaintiff reserves the right to supplement this 

13 answer as discovery continues. 

14 
INTERROGATORY NO. 15: State the name and specialty of any person you intend to use as 

15 

16 
an expert witness in this case and give a summary of the expert's opinion concerning the case. 

17 . ANSWER TO INTERROGATORY NO. 15: OBJECTION: This Interrogatory is objected to 

18 on the grounds it is overly broad, unduly burdensome, compound and is premature as the time 

19 
for disclosure of experts is not upon us. However, without waiving said objections, Plaintiff 

20 
responds as follows: Charles M. Miller, 1442A Walnut St. #55 Berkeley, CA 94709; is 

21 

22 
expected to testify as an expert regarding any subject matter related to his expertise in the field 

23 of insurance, [mdings on his review and examinations, including but not limited to testing 

24 results, as well as the damages as a result of this incident and his report and opinions. Plaintiff 

25 
reserves the right to supplement this answer as discovery continues. Charles Miller. 

26 
INTERROGATORY NO. 16: Please state the name of any checking and savings accounts ill 

27 

28 your name in June and July 2007 and, of each, state the bank name and account number. 

~. 
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1 ANSWER'TO :INTERROGATORY NO. 16: OBJECTION: This Interrogatory is objected to 

2 
on the grounds it is overly broad, unduly burdensome, compound and seeks information not 

3 
reasonably calculated to lead to the discovery of admissible evidence. However without 

4 

5 
waivirig said objections, Plaintiff responds as-follows: I think I may have had an account with 

6 Community Bank, however, I do not recall the account number. Plaintiff reserves the right to 

7 supplement this answer as discovery continues. 

8 
INTERROGATORY NO. 17: Please state the na..rne of any credit card accounts in your name 

9 

in June and July 2007 and for each, state the issuing entity name and account number. 
10 

11 
ANSWER -TO INTERROGATORY NO. 17: OBJECTION: This Interrogatory is objected to 

12 on the grounds it is overly broad, unduly burdensome, compound and seeks information not 

13 reasonably calculated to lead to the discovery of admissible evidence. However without 

14 
waiving said objections,Plaintiff responds as follows: None. Plaintiff reserves the right to 

15 

16 
supplement this answer as discovery continues. None 

17 :INTERROGATORY NO. 18: If you have ever made any claim or fIled any lawsuit against any 

18 . pers~n, group, organization, .corporation, industrial commission or any other entity, describe in 

19 detail the nature of the claim or lawsuit or how it was resolved. 
20 

ANSWER TO INTERROGATORY NO. 18: OBJECTION: This Interrogatory is objected to 
21 

22 
on the grounds it is overly broad, unduly burdensome, compound and seeks information not 

23 reasonably calculated to lead to the discovery of admissible evidence. However without 

24 waiving said objections, Plaintiff responds as follows: None. Plaintiff reserves the tight to 

25 
supplement this answer as discovery continues, 

26 
INTERROGATORY NO. 19: The date you first spoke to, were contacted by, contacted, 

27 

28 corresponded with, orotherwise communicated with counsel for James Nalder, Guardian Ad 

~. 
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1 Litem for minor Cheyanne Nalder, or any individual at the Christensen Law Offices and the 

2 
method of contact. 

3 
ANSWER TO lNTERROGATORY NO. 19: OBJECTION: This Interrogatory is' objected to 

4 

5 
on the grounds it is overly broad, unduly burdensome, compound and seeks information not 

6 reasonably calculated to lead to the discovery of admissible evidence. However without 

7 waiving said objections, Plaintiff responds to the best of his recollection, I do not recall the 

8 
exact date, it was shortly after the accident, James Nalder asked me to call David Sampson and 

9 

10 
I called him. Plaintiff reserves the right to supplement this answer as discovery continues. 

11 INTERROGATORY NO. 20: The date your first spoke to, were contacted by, contacted, 

12 corresponded with, or otherwise communicated with counsel for James Nalder, Guardian Ad 

13 Litem for minor Cheyanne Nalqer, or any individual at the Christensen Law Offices wherein a 

14 
covenant not to execute andlor ~signment of rights or chose in action against United 

15 

16 
Automobile Insurance Company was discussed, proposed or presented and the method of said 

17 contact. 

18 ANSWER TO INTERROGATORY NO; 20: OBJECTION: This Interrogatory is objected to 

19 on the grounds it is overly broad, unduly burdensome, compound and seeks information not 
20 

reasonably calculated to lead to the discovery of admissible evidence. However without 
21 

.22 
waiving said objections, Plaintiff responds as follows: I spoke with David Sampson about a 

23 possible assignment on multiple occasions. I do not recall the exact dates. The assignment 

24 was executed on February 28, 2010. Plaintiff reserves the right to supplement this answer as 

25 
discovery continues. 

26 

27 

28 
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1 INTERROGATORY NO. 21: The date you signed or executed a covenant not to execute and 

2' assignment of rights to choses in action with counsel for James Nalder, Guardian Ad Litem for 

4 

5 

6 

7 

8 

9 

10 

11 

12 

.13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~. 
CHRISTENSEN LAW 
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minor Cheyanne Nalder, or any individual at the Christensen Law Offices. 

ANSWER TO INTERROGATORY NO. 21: OBJECTION: This Interrogatory is objected to 

on the grounds it is overly broad, unduly burdensome, compound and seeks information not 

reasonably calculated to lead to the discovery of admissible evidence. However without 

waiving said objections, Plaintiff responds as follows: February 28, 2010. Plaintiff reserves the 

right to supplement this answer as discovery continues. 

DATED this ry~ day Of---'-\~_\_'~_'_/ _, 20 \~ 
CHRISTENSEN LAW OFFICES, LLC 

BY:. ___ -4-+ __ 4-______ ~~ 

THO 'Is TENS EN, ESQ. 
Nevada Bar o. 2326 
DAVID F. SA.M:PSON, ESQ. 
Nevada Bar No. 6811 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
Attorney for Plaintiffs 
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STATE OF NEVADA ) 
:ss 

COUNTY OF CLARK ) 

GARY LEWIS, being first duly swo~ deposes and says: 

That he is the Plaintiff in the above-entitled action; that he has read the foregoing 

Answers to Interrogatories and knows the contents thereof, and that the same is true of his 

own knowledge except for tho~e matters therein stated on information and belief, and as for 

those matters he believes them to be true. 

SUBSCRIBED and SWORN to before me 
tbisA day of '1..e40 ,20/ll. 

a~\l . 
GARYLEWiS ~ ~ 

SANCRAJ. OURIITA-GONZALES 
Notary Public Stote of Nevada 

No. 02-78670-1 
c:ppt. expo Oct. 22,2010 

aid County and State. 
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LTWT 
THOMAS CHRISTENSEN, ESQ. 
Nevada Bar No. 2326 
DAVID F. SAMPSON, ESQ. 
Nevada Bar No. 6811 
CHRISTENSEN LA \V OFFICES, LLC 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
Attorneys for Plaintiffs 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEVADA 

JAMES NALDER, Guardian Ad Litem for minor' ) 
Cheyanne Nalder, real patty in interest, and 
GARY LEWIS, Individually; 

Plaintiffs, 

vs. 

UNITED AUTOMOBILE INSURANCE CO, 
DOES I through V, and ROE CORPORATIONS 
I through V, inclusive 

Defendants. 

'\ 
) 

) 
) 
) Case No.: 2:09-cv-1348 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------------) 

PLAINITFF'S 12th SUPPLEMENT TO LIST OF WINTESSES AND DOCUMENTS 

I 

LIS,T OF WITNESSES 

1. JAMES NALDER, c/o Christensen Law Offices, LLC, 1000 S. Valley View Blvd., Las 
Vega,>, NV 89107, is expected to testify as to facts and circumstances surrounding this 
litigation. 

2. CHEYENNE NALDER, c/o Christensen Law Offices, LLC, 1000 S. Valley View 
Blvd., Las Vegas, NV 89107, is expected to testify as to facts and circumstances giving 
rise this litigation. 

3. GARY LEWIS, c/o Christensen Law Offices, LLC, 1000 S. Valley View Blvd., Las 
Vegas, NV 89107, is expected to testify as to facts and circumstances giving rise this 
litigation. Cr(~(";(;~v·! 
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4. PERSON MOST KNOWLEDGABLE OF UNITED AUTOMOBILE INSURANCE 
CO. c/o Atkin, Winner, Sherrod, 1117 S. Rancho Dr. Las Vegas, NY 89102, is expected 
to testify as facts and circumstances giving rise to this litigation. 

5. PERSON MOST KNOWLEDGABLE OF US AUTO INSURANCE AGENCY, INC., 
is expected to testify as to facts and circumstances giving rise to this litigation. 

6. ELSIE CABRERA OF US AUTO INSURANCE AGENCY, INC., 3909 W. Sahara 
Ave. #4 Las Vegas, NY 89102, is expected to testify as to facts and circumstances 
giving rise to this litigation. 

7. ELSIE MALDONADO OF US AUTO INSURANCE AGENCY, INC., 3909 W. Sahara 
Ave. #4 Las Vegas, NV 89102, is expected to testify as to facts and drcurn.stances 
giving rise to this litigation. 

8. MANNY CORDOVA OF US AUTO INSURANCE AGENCY, INC., 3909 W. Sahara 
Ave. #4 Las Vegas, NV 89102, is expected to testify as to facts and circumstances 
giving rise to this litigation. 

9. ALEX PEREZ or PMK at US Auto Insurance Agency, 3909 W. Sahara, Suite #4, Las 
Vegas, NV 89102; is expected to testify regarding his knowledge of the facts and 
circumstances surrounding the incident in question, in specifically regarding Lewis 
payment of his policy premium July 10, 2007. 

10. PMK at US Auto Insurance Agency, 3909 W. Sahara, Suite #4, Las Vegas, NV 89102; 
is expected to testify regarding his knowledge of the facts and circumstances 
surrounding the incident in question, in specifically regarding Lewis payment of his 
policy premium July 10, 2007. 

11. Charles M. Miller, 1442A Walnut St. #55 Berkeley, CA 94709; is expected to testify as 
an expert regarding any subject matter related to his expertise in the field of insurance, 
findings on his review and examinations, including but not limited to testing results, as 
well as the damages as a result of this incident and his report and opinions. 

12. Steven Plitt, KUNG, PLITT, HYLAND DEMOLONG & KLEIFIELD, 3838 N. Central 
Ave. 15th Fl. Phoenix, AZ 85012, is expected to testify as an expert designated by 
Defendants to offer expert testimony as defined in N.R.C.P. 26(b)(5) consistent with his 
report surrounding his review of the documentation and claim file, and extra
contractual or "bad faith" claims of Plaintiff. 

13. Kristen Scott, 399 McClure St. Apt. 4, EI Cajon, CA 92021; is expected to testify as to 
the facts and circumstances giving rise to this litigation. 

14. ELYSE CABRERA aka MONICA MALDONADO, 8976 High Horizon Ave. Las 
Vegas, NV 89149 is expected to testify as to the facts and circumstances giving rise to 
this litigation. 

2 
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15. GISELLE MOLINA, c/o Atkin Winner & Sherrod, 1117 S. Rancho Dr. Las Vegas, NV 
89102; is expected to testify as to the facts and circumstances giving rise to this 
litigation. 

16. LISA WATSON, unknown address, is expected to testify as to the facts and 
circumstances giving rise to this litigation. 

17. ERIC COOK, c/o Atkin Winner & Sherrod, 1117 S. Rancho Dr. Las Vegas, NV 89102; 
is expected to testify as to the facts and circumstances giving rise to this litigation. 

18. ANNIE VEGA, c/o U.S. Auto Insurance Agency, 3909 W. Sahara Ave., #4, Las Vegas, 
1\I-Y 89102, is expected to testify to the facts and circumstances giving rise to this 
litigation. 

19. PMK of U.S. Auto msurance Agency, 3909 W. Sahara Ave., #4, Las Vegas, NV 89102, 
is expected to testify to the facts and circumstances giving rise to this litigation. 

20. DANICE DAVIS of UAIC, c/o Atkin Winner & Sherrod, 1117 S. Rancho Dr. Las 
Vegas, NV 89102; is expected to testify as to the facts and circumstances giving rise to 
this litigation. 

21. DOUG HOUSBECK of UAIC 5012 Moose Falls Drive Las Vegas, NV 89141; is 
expected to testify as to the facts and circumstances giving rise to this litigation. 

CUSTODIAN. OF RECORDS for all witnesses listed by Plaintiff herein and supplements 
hereto, are expected to testify as to the records provided to the Plaintiff. 

PERSONS MOST KNOWLEDGEABLE for all witnesses listed by Plaintiff herein and 
supplements hereto, are expected to testify as expert witnesses about the injuries sustained 
by Plaintiffs as a result of this incident. 

All witnesses listed by the Defendant and any other party to this litigation. 

All witnesses identified during discovery and or deposed during discovery of this litigation. 

Rebuttal andlor impeachment witnesses. 

Experts unknown at this time. 

Plaintiff reserves the right to supplement this list as the discovery process continues. 

II 

LIST OF DOCUMENTS 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1. Judgment/Notice of Entry 

2. Various insurance documents 

3. Letter dated 8/2/2007 from Christensen Law to United Automobile Insurance Company 

4. Letter dated 8/6/07 from United Automobile Insurance Company to Christensen Law 

Offices, LLC 

5. Letter dated 10/10/2007 from United Automobile Insurance Company to Christensen 

Law Offices, LLC 

6. Letter dated 10/23/07 from Christensen Law to United Automobile Insurance Company 

7. Letter dated 11/1/07 from United Automobile Insurance Company to Christensen Law 

Offices, LLC 

8. Defendant's claim file 

9. Defendant's Underwriting file materials for policies of insurance with Lewis 

10. Charles Miller's report, Deposition/Trial history and curriculum vitae and supplemental 

report, second supplemental report 

11. Assignment 

12. Steven Plitt report, curriculum vitae, testimony history and fee schedule 

13. US Auto Insurance Agency documentation 

14. Recording of UAIG call 

15. Article, United Auto Set up in Bad-Faith Case?, published 10/20/2009 

http://www.claimsmag.comfNews?2009/10IPages?United-Auto-Set-Up ... 

16. United Automobile Insurance Company A.M. Best Rating 

17. Article, United Automobile Insurance Complaints-Will no Honor Claim, posted 08-22-

2008, complaints board. com, 

4 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

18. Article, United Automobile unhappy being caught denying payments to medical 

providers, posted April 27, 2010, http://injurylaw.labovick.com 

19. VAIC-Mission Statement 

20. VAIC web page 

21.UAIC-Our Products 

22. Correspondence from UAIC to Christensen Law Offices and SeegMiller & Associates 

23. Underwriter diary notes 

24. Specimen Policy Language (terms) for each such policy term referenced in Exhibit 
"E" to Defendant's Initial Production. 

25. All records from U.S. Auto fusurance Agency, 3909 W. Sahara Ave., #4, Las 
Vegas, NY 89102 related to this matter. 

26.Various documents faxed to Christensen Law from U.S. Auto fusurance Agency, Inc. 

27. Color photographs of Cheyanne Nalder 

101. University Medical Records for Cheyanne Nalder 

102. Northstar Imaging Records for Cheyanne Nalder 

103. Mercy Air Records for Cheyanne Nalder 

104. Desert Radiologists Records for Cheyanne Nalder 

105. Grover C. Dills Medical Center Records for Cheyanne Nalder 

106. Meadow Valley Ambulance Records for Cheyanne Nalder 

All exhibits listed by any other party to this litigation. 

All documents identified during discovery in this litigation. 

All pleadings filed in the case 

All depositions including exhibits 

Rebuttal and/or impeachment documents. 

5 
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Plaintiff reserves the right to supplement this list as the discovery process continues. 

2 III 

3 COMPUTATION OF DAMAGES 
4 

5 Plaintiff has summarized the special damages incurred thus far and, according to current 

6 calculations, the special damages appear to be at least $3,500,000.00. See Judgment listed in 

7 preceding section. Plaintiff reserves the right to supplement this section as the discovery 

8 process continues. 

9 IV 

10 INSURANCE AGREEMENTS 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiff reserves the right to supplement this section as the discovery process continues. 

DATEDthis IS dayof ~ ,2010. 

CHRISTENSEN LAW OFFICES, LLC 

By:_---+ __ ---iL-___ _ 

6 

ISTENSEN, ESQ. 
Ne ada Ba 2326 

. SAMPSON, ESQ. 
Nevada Bar # 6811 
1000 S. Valley View Blvd. 
Las Vegas, NY 89107 
Attorneys for Plaintiffs 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of CHRISTENSEN LAW 

OFFICES, LLC., and that on this IS day of ~. ,2010, I served a copy of 

the foregoing PLAINTIFF'S 12th SUPPLEMENT TO LIST OF WITNESSES AND 

DOCUMENTS as follows: 

xx U.S. Mail-By depositing a true copy thereof in the U.S. mail, first class 

postage prepaid and addressed as listed below; and/or 

Facsimile-By facsimile transmission pursuant to EDCR 7.26 to the facsimile 
number(s) shown below and in the confirmation sheet filed herewith. Consent to 
service under NRCP 5(b )(2)(0) shall be assumed unless an objection to service by 
facsimile transmission is made in writing and sent to the sender via facsimile within 24 
hours of receipt of this Certificate of Service; and/or 

Hand Delivery-By hand-delivery to the addresses listed below. 

Thomas E. Winner, Esq., 
Matthew J. Douglas, Esq., 
1117 S. Rancho Dr. 
Las Vegas, NV 89102 
Attorney for Defendant 
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Carolyn Mangundaya~ 

From: Steve Rogers 
Sent: Friday, September 07,20188:12 AM 
To: 
Cc: 

Carolyn Mangundayao; Thomas Christensen; breenarntz@me.com 
Reception 

Subject: RE: Gary Lewis 

Tom: 

In response to your second 09/06/18 email, you'll recall that you declined my request that you conference Mr. Lewis In 
on our 08/13/18 phone call; My request confirms that I was agreeable to your particIpation In my communications with 
MrLewls. 

I will convey to UAIC your wish to retain Mr. Arntz to represent Mr. Lewis. 

Please contact me with any·questlons. 

Steve 
(please f that there is a typo in the concluding line of my 08/23/18 letter: "he will communicate with me" inaccurately 
omitted the word "not") 

ROGERS 
MASTRANGELO 
CARVALHO & 
MITCHEll 

Stephen H. Rogers, Esq. 
ROGERS, MASTRANGELO, CARVALHO & MITCHELL 
700 South Third Street 
Las Vegas, Nevada 89101 
Telephone: (702) 383-3400 . 
Facsimile: (702) 384-1460 
Email: srogers@rmcmJaw.com 

I , 

This message and ilny file(s) 01 attachment(s) trllnsmitted herewith are confidentiClI. intended for the nilmed recipient only, and may 
contain information that is a trade secret, proprietary, protected by attorney work product doctrine, subject to attorney-client 
privilege, or is otherwise protectp.d t1g(linst unauthorized lise or disclosure. This message and any file(s) or att<lchnlent(s) transmitted 
herewith are based on a reasonable expectation of privacy consistent with ABA Formal Opinion No. 99-413. Any disclosure, 
distribution, copying, or use of. this information by anyone other than the intended recipient, regardless of address or routing, is 
strictly prohibited. If you receive lhi~ mess<lge in error, please advise the sender hy immediate reply and delete lhe original message. 
Thank you. 

From: Carolyn Mangundayao 
Sent: Friday, September 07,! 2018 7:55 AM 
To: Thomas Christensen <thomasc@lnjuryhelpnow.com>; Steve Rogers <srogers@rmcmlaw.com>; breenamtz@me.com 
Cc: Reception <receptionlst@lnjuryhelpnow.com> 
SubJect: RE: Gary lewis 
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See attached. 

TbankyOu. 
1 I 
• j 
1 • 
· I 

~ 
ROGEM 
MASTRANGELO 
CARVALHO & 
MITCHEll 

Caro(yn !M.a1ZfJU1Ufa.jtip 
Legal Assistant to Stephen H. Rogers. Esq., Bert O. Mitchell, Esq. &. William C. Mitchell, Esq. 
ROGERS, MASTRANOBLO, CARVALHO & MITCHELL 
100 South Third Street ' ! 
Las Vegas, Nevada 8910i 
Telephone: (102) 383-3,4nO 
Facsbnl1e: (702) 384-1$ 
Email: mnangundayao@rincmlaw.c;om 

· , 
I : 
; . 

ThIs ComaU. and any alt11c1tmcnlJ th=to.ls Intended on1y for use by Ihe nddressee(s) nruncd hcrcln and may contaln legally privileged aruflor 
confidenUaJ WbnnatICD. It you are noltha Intended reclplenl of1hJs e-maI~ you are hereby nollfied !hat IUI,V dIssomInatlon. dJstributJon or cop)'lng 
otlhls ~ BDd any attachmentt thereto, Is SU'I«Iy probtblted. If you hava received lh1s e-maflln errol'. please fnuMdJaleJy noli()' mo by HIllII 
(by replying to tJUs message) or cetcphone (noted show) and pemumeolly cfetet~ the orlgInaI ond auy copy orany ~ and any prltdout 
tbercot Thank you Cor your ~on with respllCt Co ibis 1It1lItct. 

I : 

! , 

From: Thomas Christensen [malltg;thgmasc;@!nlurybetpogw.ooml 
I 

Sent: ThursdaV, September,OS, 2018 5:46 PM 
TOI Steve Rogers <StOAArs@tmcmlayt.CQm>; bmeMmt%@me.mm 
Cc: carolyn Mangundayao' <CfMOIlundavap@rmgn'aW,91m>i Receptfon <receptfonlst@lnluryhefpoow.coDl> 
SUbject: Gary Lew ; 

Stephen. 

What is the date ofyoudetter and how was it delivered? We do not have that letter. Please forward it to 
us. Given your dual representatfon ofUAIC and Mr Lewis and that you feel commmunIcation with Mr Lewis 
through my office is not acceptabJe we think it better to allow Breen Amtz to represent Mr Lewis's interest in 
these two actions as independent counsel. Could you make a request tbat VAIC pay for independent 
counsel? Thank you. ': 

I 

Tommy Christensen ; t 
I 

Christensen Law OfficeS t • 
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Case 2:09-cv-01348-RCJ-GWF Document 103 Filed 10/30/13 Page 1 of 1 

'Q.A0450 (Rev. 5/85) Judgment in a Civil Case 

UNITED STATES DISTRICT COURT 

DISTRICT OF 
Nevada 

Nalder et aI., 

JUDGMENT IN A CIVIL CASE 
Plaintitfs, 

v. 
United Automobile Insurance Company, Case Number: 2:09-cv-01348-RCJ-GWF 

Defendant. 

r Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has 
rendered its verdict. 

IX Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or heard and a 
decision has been rendered. 

n Notice of Acceptance with Offer of Judgment. A notice of acceptance with offer of judgment has been filed in this 
case. 

IT IS ORDERED AND ADJUDGED 

The Court grants summary judgment in favor of Nalder and finds that the insurance renewal statement contained an 
ambiguity and, thus, the statement is construed in favor of coverage during the time of the accident. The Court denies 
summary judgment on Nalder's remaining bad-faith claims. 

The Court grants summary judgment on all extra-contractual claims and/or bad faith claims in favor of Defendant. 
The Court directs Defendant to pay Cheyanne Nalder the policy limits on Gary Lewis's implied insurance policy at the time 
of the accident. 

October 30, 2013 /s/ Lance S. Wilson 

Date Clerk 

/s/ Summer Rivera 

(By) Deputy Clerk 
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( 

CHRISTENSEN LAW 
WWW.ihtllry"elrnow.com 

August 13, 2018 

Stephen 11, Rogers, Esq. VIA Fa)l: (702)384--1460 
______________ ~R~O~l~IEMBuS~lwM~A~ST~R~AQilN~G~EuLuO~IC~tw\R~\~m~lw.H~O~·£8ulr~~~lTuG~t~IR~[~"~I ______ ~F)illnwawl1~;s~i~·o~ur~n)lir~'nwl~a'~&~cnOnnLl ____ ~----t-~~ 

700 S. Third Stl'eet 
La~ \Iegas, r~evada 89101 

Dear Stephen:; 

r am in receipt of your ]etlei' daCed Friday, August :10. 2018. r was ciisappointed that ~'()u 
have chosento disregal'd my requestthat you cotlln1unicatn \l,Iith me 3l'ld not directly with 
my client. Yilli say you have "been retained to defend Ml~ L8"vi5 with reg<Ird to Ms. Nalder'g 
2018 actions." Would you be !lO kind as to provide me with all CO[J.llllunlcat[Qns wrilten or 
verbal OJ' notes of communications you have had with UAIC, their attorneys und/or .lI.11: 
Lewis fi'om your' fi,'st contact regarding this rm.ttar to the present? 

Please-confirm that UAIC seela; now to honor the insurance conu'<\ct with l"{r, LeWis and 
provide a defense [01' him and payimy judgment that may result? This is thefirsr indicatioi't 
I am aware of Where UAIC seeks to defend Mn Lewis. I repeat, please do hot lake any 
actionsJ includIng requesting more time 01' filing anything on behalf of Mr. L-ew[swithout 
first getting authorily from Ivh: Lewjsthl'Ough me. PJease only cOh1municate through this 
office with Mr. Lewis. If you have already filed something or requested art extel!siol'i. 
without written authority from MI~ Lewis, he requests that you immediately reverse that 
action, Please also only communicate With UAIC that .my attempt by them to hire any other 
attorneys to t<Jke action Oil behalf of Mr. Lewis must include l10tice to those attorneys tnqt 
they must: rirst get Mr. Lewis' consent through my nffice before taking any action indudt:ng 
requesting extensions of time or filing any pleadings on his behalf. 

Regarding youI' statement that Mt; LeWis WouJd not be any worse offifyou shQuld loseyoUl' 
motions. That is Hot corl~ct, Wr! agree that the validity of the judgmentis unimportullt ut 
chIs stage of the claims halidllng case. lJAfCI lloweVelj is aJ'guillg that Mr, Lewisl claimS 
handllng case should be disltiissed becilu$::! the)' claim lhe judg111ent Is not valid. If you 
interpose all insufficient improper defense that delays the illevitabJe entry of judgment 
against Ml; Lewis and the Ninth CircuJt dit,;mis~es tha ;;ppetil theil MI~ LeWis \vill huv~ a 
judgment ugnillst hjm and no daim against UAIC. In addition, you will cause <\dditional 
dimHlges and m:pc,lsC to both parties foJ' which, ullimntely, M1: Lev,ris would be mspooslble. 

W!1D S. V"II(>\' View nlvd. llls Vcgll~ .. NV ·mil ri! 
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CHRI5T~N5EN LAW 
Www.lnJ u q'i, ~\ Iinow, co In 

Could you be mistaken about )lour statoment th<lt "the origInal Judgment expired and 
cannot be !'tw;ved?" r will asl( your colnment on iust one legal concept ~- Mr. Lewis' absence 
from the state, There are other.'; but this one Is $u[flcieut 011 its own, There uTe three 
statutes aptJlicable to thiS' j1arro\V issue: NRS 11.190j NRS1:t..300 and HRS 17.2140. 

NRS 11.190 Periods of Iim1cntlnn. "'. a:Olions •• may only he cOinnllOilcx:d uS follows: 
1. \\fill:!." 6 ye-i,s: 

(0) ... nil uc(ipu npO!! tl juugtilciil or dec,.c~ of uny euur( of lbv United SllIics, or or llny stull; or kITHory wiLliin U1C 
Unlled Stales. Or Ihe reneWal tbereof. 

NRS ll.3110 Ahsence from Sln/o 5U~Pl!llds runnIng uf sinllllc. If" ... aflcrlim emlse (If nctiolllihnllllPve 
m:cructllhc person (defcndanl) departs fromlhe Stale, tile lilUll. of Ihe a\Y~ellc~ slttll noL be Ilnrl of the Ciml< prcs<aibed 
for the rommcllcemClli oflhe action, 

NRS 17.];14 FlIIllg Mid (:OIlluilfs of nffidnvll; i'cclil'dlng nffidovlt, 110tlCO to judllnItliL debton SUCceSS Iva 
nmdnvlt~, 

L A jud.f!llIcnl cr~di(or or II jutl!;lmcnl cn;(lilQr'~ suocessor in hilcrc..<;{ mlly rel10w njlldgmcntwlllcil hns not been 
piM.by: 

(<1) Fillpg All nffidDvll widl dle clerk of the tOUl'lwilCfC Ill¢ jud!\lll~nt l~ ¢nt¢(ed nnd docketl!d. within 90 (/uys 
be!ore the dntcH:c Judgl11ent expires by limllntion. 

These statutes make it clear that both an actioil on the judgment or an optional renewa.! is 
stllL availabl~ thrnugh today because Ml~ Lewis has berm In California since Jat<! 2008. Jfyou 
h<1ve case law from Nev«da contrary to the deal' language oftbese statutes please shan~ it 
with me so that 1 may review it and dIscuss it with my client. 

Yout prompt attention is appreciated. Mr.l.,ewis does lIotwishyou to me any motions until 
and unless he Is convinced. that they will benefit M.~ Lewis -- \lot ha)'m him and benefit 
[lAIC. Mr. Lewis would like all your communkatitms to go through my orflte, He doesllot 
wish to have YOll c:opy him on correspondence with my office. Please do not communicate 
directly with Mr. Lewis. 

ve,yCtTA 
TOlnmy Christensen 
CHRISTENSEN LAW OrFlCE, LLC 

I 
I 
J 
I 
~ 

~ 

I 
! 

! 
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Carolyn Mangundayao 

From: Steve Rogers 
Sent: Friday, September 07,20188:12 AM 
To: 
Cc: 

Carolyn Mangundayao; Thomas Christensen; breenarntz@me.com 
Reception 

Subject: RE: Gary Lewis 

Tom: 

In response to your second 09/06/18 email, you'll recall that you declined my request that you conference Mr. lewis In 
on our 08/13/18 phone call; My request confirms that I was agreeable to your participation in my communications with 
Mrlewls. 

I will convey to UAIC your wish to retain Mr. Arntz to represent Mr. lewis. 

Please contact me with any'questlons. 

Steve 
(please f that there is a typo in the concluding line of my 08/23/18 letter: "he will communicate with me" inaccuratelv 
omitted the word "not") 

ROGERS 
MASTRANGELO 
CARVALHO & 
MITCHEll 

Stephen H. Rogers, Esq. 
ROGERS, MASTRANGELO, CARVALHO & MITCHELL 
700 South Third Street 
Las Vegas, Nevada 89101 
Telephone: (702) 383-3400 
Facsimile: (702) 384-1460 
Email: srogers@rmcmlaw.com 

I 

This message ;)nd ,lny file(s) of altachmcnt(s) transmitted herewith are confidential. intended for the nillllcd recipient only, and m<ly 
cont<lin information that is a trade secret, proprietary, protected by attorney work product doctrine, subject to attorney-client 
privilege, or is otherwise protected ag'linst unauthorized use or disclosure. This message and any file(s) or attachment(s) transmitted 
herewith are based on a reasonable expectation of privacy consistent with ABA Formal Opinion No. 99-413. Any disclosure, 
distribution, copying, or use of, this information by anyone other th<ln the intended recipient, regardless of address or routing, is 
strictly prohibited. If you receive this message in error, please advise the sender hy immediate reply and delete the original message. 

Thank you. 

From: Carolyn Mangundayao 
Sent: Friday, September 07,· 2018 7:55 AM 
To: Thomas Christensen <thomasc@lnjuryhelpnow.com>; Steve Rogers <srogers@rmcmlaw.com>; breenarntz@me.com 
Cc: Reception <receptionlst@lnjuryhelpnow.com> 
Subject: RE: Gary lewis 

1 
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See attached. 

Thank you. 

P 
I 

I ! 
! I 

I . 
I • 

1 t 
· i 
I . 

I 

ROGERS 
MASTRANGELO 
CARVALHO & 
MffCHEll 

Carolyn !M.angutulajtip 
Legal Assistant to Stephen H. Rogers, Esq., Bert O. Mitchell, Esq. & William C. Mitchell, Esq. 
ROOERS, MASTRAN(lELO, CARVALHO & MITCHELL · , 700 South third Street I 

Las Vegas, Nevada 8910i 
Telephone: (702) 383.~4(tO 
Facslmlle: (702) 384-1~ 
Email: cmangundayao@rincmJaw.com 

NoUceot~nR~~~ 

· , 
I • 
; . 

'11tts e-mail. and any auacbmcnls ihno. Is Intended only for use by the nddressee(s) l14med hareln and may contain lcaally prlvllcaed and/or 
confIdmdaJ fnfbrmatloa. If you are not the intended recipient of this e-maI~ you IUe hereby notlRcd that 8D)' dlssemfnatlon, dfstributfoft or copying 
ollbls eoma1I, and 11ft)' attachment! thereto, Is strlcdy problbltecL It you have recelved lbJs e-maliinerror.pleasefmmedlalal).no~ mo by ~mall 
(by replylDa to this message) or cetcpbone (noted above) and permaneady delete the original and any copy ofllD)' e-mail and any printout 
Iberco£. Thank you Cor yout CGOp\lI8tfon wlih respect co this m4tter. 

~ , 
From: Thomas Christensen lmalltojthomasc@!nlurvhelpnow.coml 

I 
Sent: Thursday, September,OS, 2018 5:46 PM 
To: Steve Rogers <smmtrs@rmcm1aw.com>; breeMmt2@mg.c;pm 
Cc: carolyn Mangundayao <cmaDftundayap@rroc:mIaw.cgm>i Receptfon <receptfonIst@lnhtD!he'pnow,com> 
SUbJect: Gary lewis . 

Stephen. 

What is the date ofyoutletter and how was it delivered? We do not have that letter. Please forward it to 
us. Oiven your dual representation ofUAIC and Mr Lewis and that you feel commmunication with Mr Lewis 
through my office is not acceptable we think it better to allow Breen Amtz to represent Mr Lewis's interest in 
these two actions as Independent counsel. Could you make a request tbat UAIC pay for independent 
counsel? Thank you. I 

Tommy Christensen 
I 

; ; 
· , : . 
J 

Christensen Law OftlceS • 
I 

2 
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Case Number: 07A549111

Electronically Filed
7/30/2019 2:05 PM
Steven D. Grierson
CLERK OF THE COURT
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NOAS 
MATTHEW J. DOUGLAS (SBN 11,371) 
ATKIN WINNER & SHERROD 
1117 South Rancho Drive 
Las Vegas, Nevada 89102 
(702) 243-7000 
MDouglas@AWSLawyers.com  
 
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
DPolsenberg@LRRC.com 
JHenriod@LRRC.com  
ASmith@LRRC.com  
 
Attorneys for Intervenor  
United Automobile Insurance Company 
 

DISTRICT COURT  
CLARK COUNTY, NEVADA 

 
CHEYENNE NALDER, 
 

Plaintiff, 
 
vs. 
 
GARY LEWIS; DOES I through V, inclu-
sive, 
 

Defendants. 

Case No. 07A549111  
 
Dept. No. XX 
 
Consolidated with A-18-772220-C 
 

NOTICE OF APPEAL 
 

 
  

UNITED AUTOMOBILE INSURANCE 
COMPANY, 
 

Intervenor. 
 

 
 
  

GARY LEWIS, 
 

Third Party Plaintiff, 
 
vs. 
 
UNITED AUTOMOBILE INSURANCE 
COMPANY; RANDALL TINDALL, ESQ.; 
and RESNICK & LOUIS, P.C.; and 
DOES I through V, 
 

Third Party  
Defendants. 

 
 
  

Case Number: 07A549111

Electronically Filed
8/21/2019 6:35 PM
Steven D. Grierson
CLERK OF THE COURT
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NOTICE OF APPEAL 

Please take notice that intervenor United Automobile Insurance Com-

pany hereby appeals to the Supreme Court of Nevada from: 

1. All judgments and orders in this case; 

2. “Order,” filed on July 26, 2019, notice of entry of which was served 

electronically on July 30, 2019 (Exhibit B); and 

3. All rulings and interlocutory orders made appealable by any of the 

foregoing. 

Dated this 21st day of August, 2019. 

 LEWIS ROCA ROTHGERBER CHRISTIE LLP 

 
By:  /s/Abraham G. Smith 

DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
3993 Howard Hughes Parkway  
Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
MATTHEW J. DOUGLAS (SBN 11,371) 
ATKIN WINNER & SHERROD 
1117 South Rancho Drive 
Las Vegas, Nevada 89102 
(702) 243-7000 
 
 

Attorneys for Intervenor United  
Automobile Insurance Company 
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CERTIFICATE OF SERVICE 

I certify that on August 21, 2019, I served the foregoing “Notice of Appeal” 

through the Court’s electronic filing system to the following counsel: 
David A. Stephens 
STEPHENS & BYWATER, P.C. 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
DStephens@SGBLawFirm.com  
 
E. Breen Arntz 
E. BREEN ARNTZ, ESQ. 
5545 Mountain Vista, Suite E 
Las Vegas, Nevada 89120 
Breen@Breen.com  
 

Thomas F. Christensen 
CHRISTENSEN LAW OFFICES 
1000 S. Valley View Blvd. 
Las Vegas, Nevada 89107 
CourtNotices@InjuryHelpNow.com  
 

  
  

          /s/Lisa M. Noltie      
                                             An Employee of Lewis Roca Rothgerber Christie LLP 
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David A. Stephens, Esq.
Nevada Bar No. 00902
Stephens Law offices
3636 North Rancho Drive
Las Vegas, Nevada 89130
Telephone: (702) 656-2355 
Facsimile: (702) 656-2776 
Email: dstephens@davidstephenslaw.com
Attorney for Cheyenne Nalder

DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYENNE NALDER, ) CASE NO.: 07A549111
)
) DEPT NO.:  XX

Plaintiff, )
)

vs. )
)

GARY LEWIS, )
)          

                                   Defendants.                  )
____________________________________)
UNITED AUTOMOBILE INSURANCE )
COMPANY, )

)
Intervenor. )

____________________________________)

CHEYENNE NALDER’S MOTION FOR COSTS AND ATTORNEY’S FEES

Date:       
Time:       

Cheyenne Nalder, through her attorney, files this motion to recover the fees and costs

incurred by reason of the improper intervention and also improper consolidation by United

Automobile Insurance Company of this matter with the newer case.  This motion is based upon 

/ / /

/ / /

/ / /

/ / /

Case Number: 07A549111

Electronically Filed
6/2/2020 10:45 AM
Steven D. Grierson
CLERK OF THE COURT
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the points and authorities attached to this motion and such argument is made by counsel at the

time of the hearing of this matter.

Dated this 2nd day of June, 2020.

 S/David A Stephens                        
David A. Stephens, Esq.
Nevada Bar No. 00902
3636 N. Rancho Drive
Las Vegas, NV 89130
Attorney for Cheyenne Nalder

POINTS AND AUTHORITIES

NRS 12.130 provides:

(d) The court shall determine upon the intervention at the same time that

the action is decided. If the claim of the party intervening is not sustained, the

party intervening shall pay all costs incurred by the intervention.

The Nevada Supreme Court has determined that United Automobile Insurance Company,

(“UAIC”), was not entitled to intervene into this matter.  Thus, UAIC’s intervention was

improper.   Therefore, Nalder is entitled to her costs incurred due to the intervention from UAIC.

Black’s Law Dictionary defines “cost” as “a pecuniary allowance made to the successful

party (and recoverable from the losing party), for its expenses in prosecuting or defending an

action or a distinct proceeding within an action.”  (Black’s Law Dictionary 5th edition, p. 312,

1979).

Cheyenne Nalder has incurred the following costs by reason of the intervention by UAIC,

including the litigation revolving around the intervention, the writ proceedings, appeals by
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UAIC, and the Writ issued by the Nevada Supreme Court finding that UAIC’s intervention was

improper.  Using the definition of costs in NRS 18.005, and limiting them to those costs related

to intervention, Cheyenne’s costs are $458.52.  (See Memorandum of Costs attached to this

motion as Exhibit 1.)

In addition to seeking her costs, Cheyenne Nalder is seeking recovery of her attorney’s

fees she incurred by due to the intervention of UAIC into this matter.  The definition of costs in

NRS 18.005 is limited to NRS 18.010 to 18.150.  

Webster’s Dictionary defines costs as follows: 

“In a general sense expenses incurred in litigation as; a) those payable to the

attorney or counsel by his client, especially when fixed by law;-commonly called

fees, b) those given by the law or the court to prevailing party against the losing

party.”

New Webster New Colligate Dictionary, p. 18 1949.

Thus, as defined by Webster’s the term costs can include attorney’s fees.  The term

“costs” in NRS 12.130 is not limited by NRS 18.005 and can include attorney’s fees.

Additionally in this case, attorney’s fees can also be recovered under NRS 18.010(2)(b)

which states:  

“[W]ithout regard to recovery sought, when the court finds the claim,

counterclaim, cross claim or third party complaint or defense of the opposing

party was brought without reasonable ground or to harass the prevailing party.”  

In this case the intervention by UAIC into this case was brought without good cause. 

Here the intervention of UAIC into this case was brought without reasonable grounds. 
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Intervention is specifically prohibited in NRS 12.130 after a judgment had already been entered. 

It is also prohibited by case law.  (See, Opinion of the Nevada Supreme Court in Case No.

78085, which is the writ issued in this matter.)

UAIC’s intervention has caused Cheyenne to incur significant time and expense in legal

fees defending her judgment in this case, which should have ended upon the entry of the

judgment by the court relative to her motion to amend.  Since that time she has had to battle a

motion to intervene in this case.  Once the intervention was granted she has had to oppose a

motion to dismiss, and then a motion to set aside the judgment.  

She has filed a writ to the Nevada Supreme Court with respect to the intervention.  She

has also been involved in a second writ to the Supreme Court relative to the consolidation of the

two Nalder cases which was caused by the wrongful intervention.  

She has also been involved in an appeal of this court’s order to denying UAIC’s motion

to set aside.  (It appears this appeal is going to be mooted by the Supreme’s Court’s decision in

Case No. 78085.  UAIC has provided a notice of mootness to Nevada Supreme Court which will

likely result in the dismissal of this appeal).

Cheyenne’s attorney has worked on this case on a contingency fee basis, Cheyenne could

not afford to litigate this matter if she had to pay an attorney an hourly rate.  She could not even

afford to advance the costs.  (See Declaration of David A. Stephens, Esq., attached as Exhibit 2

to this Motion.)  

Even though Cheyenne’s attorney represents her on a contingency fee basis, he has kept

track of his hours incurred in litigating this case.  As of May 29, 2020, he has incurred 220.4

total hours in litigating this case, including the new case, the writs and appeals, thus far.  Of
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those total hours, he has isolated the sum of 100.9 hours which are directly related to the

intervention by UAIC.  He is not seeking recovery for the other hours in that they were not

directly related to the intervention.  (See Declaration of David A. Stephens, Esq., attached as

Exhibit 2 to this Motion.)  

He has also incurred more hours where he cannot determine whether those hours

involved intervention or not, and also significant hours in the new case.  He has not included

those hours in this claim for fees in that UAIC’s intervention in the new case was allowed to

stand by the Nevada Supreme Court.    (See Declaration of David A. Stephens, Esq., attached as

Exhibit 2 to this Motion.)  

Because this case is time consuming and high risk litigation, he should be compensated,

at a minimum, on a reasonable hourly basis.  The Court could consider the contingency fee

arrangement, rather than an hourly basis for awarding fees.  

In analyzing a motion for attorney’s fees, the Court must look to the Brunzell factors,

which are as follows:  

“(1) the qualities of the advocate: his ability, his training, education, experience,

professional standing and skill; (2) the character of the work to be done: its

difficulty, its intricacy, its importance, time and skill required, the responsibility

imposed and the prominence and character of the parties where they affect the

importance of the litigation; (3) the work actually performed by the lawyer: the

skill, time and attention given to the work; (4) the result: whether the attorney was

successful and what benefits were derived.”

Brunzell v. Golden Gate National Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 (1969).
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1.  The qualities of the advocate: 

Mr. Stephens was licensed to practice law in Nevada in 1983.  He has been practicing

law in Nevada since 1983.  His litigation experience is broad based having dealt in personal

injury, commercial litigation, bankruptcy litigation, etc.  He has taught CLE classes on

automobile litigation and bankruptcy litigation.  He believes he is regarded as having an

excellent standing as an attorney in the community.    (See Declaration of David A. Stephens,

Esq., attached as Exhibit 2 to this Motion.)  

2.  The character of the work to be done.

This case, to say the least, has been difficult.  It involves a large sum of damages and

issues regarding liability for paying the damages.  It also involves experienced and respected

attorneys on the other side.  Novel issues of law have been raised.  There have been various writs

and various appeals made to the Nevada Supreme Court.  Mr. Stephens’ role has been important

in that he has been working to preserve the judgment entered by Cheyenne in 2007 such that she

can actually collect the money due to her for the injuries suffered in the accident in 2007.  This

work has taken a significant amount of time and significant skills to move forward.  (See

Declaration of David A. Stephens, Esq., attached as Exhibit 2 to this Motion.)  

3.  The work performed by the lawyer:

Mr. Stephens has performed almost all of the work for Cheyenne since he substituted into

this case with respect to his law firm.  This work has taken his time away from other legal

matters.  He has tried to give his best time and attention to the work in this matter in order to

properly represent and protect Cheyenne in this hotly contested case.  (See Declaration of David

A. Stephens, Esq., attached as Exhibit 2 to this Motion.)  
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4.  The result:

Mr. Stephens was able to get an amended judgment for Cheyenne.  Thus far he has been

successful maintaining the viability of the judgment.  He was able, by way of a writ, to get the

intervention of UAIC in the 2007 case overturned.  Thus, while the new case is not yet final, the

results, thus far, have been successful from the perspective of Cheyenne Nalder.    (See

Declaration of David A. Stephens, Esq., attached as Exhibit 2 to this Motion.)  

While Mr. Stephens’ retainer agreement with Cheyenne Nalder is a contingency fee

agreement, the case of O’Connell vs. Wynn Las Vegas, LLC, 134 Nev. Ad. Op. 67, 429 P.3d 664,

670 (Nev. App. 2018), indicates that an attorney does not have to keep track of his or her hours

in order to file a motion for attorney’s fees and recover attorney’s fees.  

However, in this case Mr. Stephens has kept track of all of his time worked on this case. 

He has taken out all of the time related to the new case.  He has also taken out all of the time of

where he cannot tell if it was directly related to the intervention by UAIC or not.  Based on that

case his hours in this case resulting from the intervention of UAIC and their related work to that

intervention is 100.9 hours. (See Declaration of David A. Stephens, Esq., attached as Exhibit 2 to

this Motion.)  

The O’Connell decision also noted that “whatever method the court ultimately uses, the

result will prove reasonable as long as the court provides sufficient reasoning and findings in its

support of its ultimate determination.”  O’Connell at 670. Additionally, “the district court must

properly weigh the Brunzell factors in deciding what amount to award.”  O’Connell at 670.  The

O’Connell case is also noted that “[C]ourts should also account for the greater risk of non-

payment for attorneys who take contingency fee cases, in comparison to attorneys who bill and
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are paid on an hourly basis, as they normally obtain assurances that they will receive payment.”

O’Connell, at 671.  Finally “contingency fees allow those who cannot afford an attorney who

bills at an hourly rate to secure legal representation.” O’Connell at 671.

Mr. Stephens took a large risk in litigating this matter on a contingency fee basis.  That

work has been complicated and the investment of time has increased by UAIC’s improper

intervention.  He should be compensated for the work necessitated by the improper intervention,

which given existing statutes and case law, was frivolous in this case.  He may be compensated

on an hourly basis or based on the risks he has taken thus far on some sort of contingency basis.

For these reasons it is respectfully requested that Cheyenne be awarded her court costs

caused by the intervention and attorney’s fees. 

Dated this 2nd day of June, 2020.

   S/David A Stephens                       
David A. Stephens, Esq.
Nevada Bar No. 00902
3636 N. Rancho Drive
Las Vegas, NV 89130
Attorney for Cheyenne Nalder
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2nd day of June, 2020, I served the following

document:  CHEYENNE NALDER’S MOTION FOR COSTS AND ATTORNEY’S FEES 

O VlA  ELECTRONIC FILING; (N.E.F.R. 9(b))

Daniel Polsenberg, Esq.

Matthew J. Douglas, Esq.

Thomas F. Christensen, Esq.

E. Breen Arntz, Esq.

G VIA ELECTRONIC SERVICE (N.E.F.R.  9) A

G BY MAIL:  by placing the documents(s) listed above in a sealed envelope,
postage prepaid in the U. S. Mail at Las Vegas, Nevada, addressed as set forth 
below:  

G BY FAX:  by transmitting the document(s) listed above via telefacsimile to the
fax number(s) set forth below.  A printed transmission record is attached to the
file copy of this document(s).

G BY HAND DELIVER: by delivering the document(s) listed above to the
person(s) at the address(es) set forth below.  

s/David A Stephens
An Employee of Stephens Law Offices
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1  I recognize that this declaration is self-serving to have a high opinion of my status in the
legal community.  I have worked hard for many years to be a consummate legal professional and an
excellent attorney. To the extent the Court trusts Martindale-Hubbell ratings, I am well rated there.
In the end, all I can do is hope that it is true.

2  I am not representing Cheyenne Nalder in the claims handling case in US District Court and
the related appeals to the Ninth Circuit.

DECLARATION OF DAVID A STEPHENS, ESQ.
IN SUPPORT OF MOTION FOR FEES AND COSTS

David A. Stephens, under pains and penalty of perjury, declares as follows:

1.  I am the attorney of record for Cheyenne Nalder in the above entitled matter.

2.  I am licensed to practice law before all courts in the State of Nevada.

3.  I was licensed to practice law in the State of Nevada in 1983 and I have been practicing

law in the State of Nevada since that time.

4. In the years I have been practicing law I have dealt with personal injury matters,

commercial litigation, bankruptcy litigation and other litigation matters.

5.  I have taught CLE classes on automobile accident litigation and bankruptcy litigation.

6.  I believe that I am regarded as having an excellent standing as an attorney in the legal

community of Las Vegas.1

7.  This case has been a difficult case to handle.  It involves a large sum of damages and

significant issues regarding who may be liability for paying the damages.

8.  The case also involves experienced and respected attorneys on the opposing side of

Cheyenne’s case.

9.  Novel issues have been raised in this case.  Various writs have been filed with the Nevada

Supreme Court and various appeals have been filed with the Nevada Supreme Court, in addition to

appellate litigation out of the US District Court claims handling case.2  That appellate litigation has

also affected this state court case.

10.  I have been working to preserve the judgment Cheyenne first obtained in 2007 such that

she can actually collect the money owed to her by reason of the injuries she suffered in the motor

vehicle accident in 2007.

11.  The work on this case has taken a significant amount of time and significant legal skills
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3  UAIC has filed a Notice of Mootness in that appeal and the other parties have requested that
it be dismissed.  As of this writing no order has been issued by the Nevada Supreme Court as to this
appeal.

-2-

to move forward.

12.  As to my law firm I have performed almost all of the work for Cheyenne since I

substituted into this case.  This work has taken a significant portion of my time at work away from

other legal matters.

13.  I have tried to give my best time and attention to the work in this matter in order to

properly represent and protect Cheyenne in what is a very hotly contested case.

14.  I was able to get an amended judgment for Cheyenne in this case.  I have been

successful, thus far, in maintaining the viability of that judgment.  

15.  I was able, by way of a writ, to get the intervention of UAIC into this case overturned,

which resulted in the consolidation of this case with her newer filed case, (A-18-772220-C),  being

overturned too.

17.  The results in this case appear to be final, assuming the appeal of UAIC of this Court’s

order denying UAIC’s motion to set aside is dismissed.3  From the perspective of Cheyenne I believe

the results have been successful thus far.

18.  I am litigating this matter on a contingency fee for Cheyenne.  It is my understanding,

from talking with Cheyenne, that she could not afford an attorney to litigate this matter for her but

for a contingency fee arrangement.  She could not even afford to advance the costs of this matter.

19.  I have incurred the costs set forth in the Memorandum of Costs filed in this matter.  

20.  Even though I am representing Cheyenne on a contingency fee basis, I have kept track

of my hours in representing her.  As of May 29, 2020, I have incurred 220.4 total hours in litigating

this case, including the new case, the writs and appeals, thus far.  Of those total hours, I have

isolated the sum of 100.9 hours which are related to the intervention by UAIC.  I am not seeking

recovery for the other hours in that they were not related to the intervention.

21.  I have incurred more hours where I cannot determine whether those hours involved

intervention or not, and also significant hours in the new case.  I have not included those hours in
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this claim for attorney’s fees in that UAIC’s intervention in Cheyenne’s new case was allowed to

stand by the Nevada Supreme Court.    

Dated this 2nd day of June, 2020.

 S/David A Stephens                  
David A. Stephens, Esq.
Nevada Bar No. 00902
3636 N. Rancho Drive
Las Vegas, NV 89130
Attorney for Cheyenne Nalder
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