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CLERE OF THE COUE :I

MATTHEW J. DOUGLAS
Nevada Bar No. 11371

ATKIN WINNER & SHERROD
1117 South Rancho Drive

Las Vegas, Nevada 89102

Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglas@awslawyers.com

Attorneys for Intervenor/Third Party Defendant United Automobile Insurance Company
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

CHEYANNE NALDER, CASE NO.: 07A549111
DEPT. NO.: 20
Plaintiff,
CASE NO.: A-18-772220-C
vs. DEPT. NO.: 20.
GARY LEWIS and DOES I through V,
inclusive, UAIC’S OPPOSITION TO THIRD
PARTY PLAINTIFF LEWIS’
Defendan‘[s’ COUNTER-MOTION FOR SUMMARY

JUDGMENT & COUNTER-MOTION TO
STRIKE AFFIDAVIT OF LEWIS IN
SUPPORT OF SAME COUNTER-

UNITED AUTOMOBILE INSURANCE

COMPANY, MOTION FOR SUMMARY JUDGMENT
AND/OR STAY PROCEEDINGS
Intervenor. PENDING APPELLATE RULING
AND/OR STAY COUNTER-MOTION
GARY LEWIS, FOR SUMMARY JUDGMENT

PENDING NECESSARY DISCOVERY

Third Party Plainift, PURSUANT TO N.R.C.P. 56(f)

VS.

UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & LOUIS, P.C., and DOES I
through V.,

Third Party Defendants.

COMES NOW, UNITED AUTOMOBILE INSURANCE COMPANY (hereinafter
referred to as “UAIC”), by and through its attorney of record, ATKIN WINNER & SHERROD
and hereby files its Opposition to Defendant/Third Party Plaintiff Gary Lewis’ Counter Motion

for Summary Judgment & UAIC’s Counter-Motion to Strike Affidavit of Gary Lewis, Stay

Page 1 of 56
Case Number: 07A549111 ReSDLeWiSOO]_



SHERROD

A TKIN W INNER

A NEVADA LAW FIEM

2
21
22
23
24
25
26
27

| Proceedings for appellate ruling and/or for discovery pursuant to NNR.C.P. 56(f). Third Party

Plamntiff’s extra-contractual claims have been previously litigafed, and judgment entered, Third
Party Plaintiff’s continued requests to re-litigate these claims is both improper and clear forum
shopping which should be summarily dismissed by this Court. Moreover, the Affidavit of Lewig
filed in support of his Motion is improper and must be stricken in whole ar in part.

This Opposition & Counter-Motion is made and based upon the papers snd pleadings on
file herein, the Memorandum of Points and Authorities attached hereta, and such oral argument
as the Court may permit.

DATED this H day of Ug{pﬁﬁ_\h]fﬁ 2018,

ATKIN' W &ISHERROD

P

Mafthew I. Douglas

Nevada Bar No. 11371

1117 South Rancho Drive

Lag Vegas, Nevada 89102

Attornevs for Intervenor/Thivd Party Defendant
UAIC

AFFIDAVIT OF COUNSEL IN SUPPORT OF UAIC’s
MOTION.TO 5TAY LEWLS’ COUNTER-MOTION FOR SUMMARY JUDGMENT
PENDING APPEAL AND/OR FOR DISCOVERY PURSUANT TO N.R.C.P. 54(f)

STATE OF NEVADA )
) 88:
COUNTY OF CLARK )

Mafthew J. Douglas, Esq., having been first duly sworn, deposes and states:

1. I am a duly licensed and practicing attorney of the State of Nevada and I am partner of
the law firm of Atkin Winner & Sherrod maintaining offices at 1117 South Rancho
Drve, Las Vegas, Nevada 89102;

2. I represent Intervenor, UAIC, in the above-captioned action;

3. 1 have reviewred the facts and circumstances surrounding thig matter and, Third Party
Plaintiff Tewis’ Counter-Motion for Summary Judgment and T am competent to testify to those
facts contained herein upon personal knowledge, or if 50 stated, upon my best information and
belief;

28 " 4, That the following 15 true and accurate to the best of affiant's knowledge and information;
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5. That, Defendant/Third Party Plaintiff Lewis is the judgment-debtor 1o the inthial action
filed by Cheyanne Nalder to collect on a 2008 judgment, within which Lewis filed thig Third-
party Complaint;

f. Counsel for Third Party Plaintiff [ewis is Thomas Christensen, Fsq.;

7. Thomas Christensen, Esq. also represents the judgment-creditor, Cheyanne Nalder on the
original 2008 judgment in the consolidated matter 074549111 and in an ongoing appeal in the
case of Nalder, ef al v U4IC, Federal District Court case no. 2:09-cy-01348-RCI-PAL which is
befare the U.5. Court of Appeals for the Ninth Circuit under docket no. 13-17441 as well as
before the Nevada Supreme Court on certified questions;

8. In regponge to UAIC s Motion to dismiss the third party Complamt under the theory of
claim preclusion and, while a Motion for Evidentiary hearing on the mofivations and conflicts of
Wr. Christenzen, by UAIC, is pending, the instant Counter-Motion for summary judgment was
filed with a 127 paragraph affidavit, purportedly signed by Gary Lewis, attached as support;

9. That given many of the issues raised in the instant matter filed by Nalder, as well as in
Lewis® third party Complaint and Lewis’ counter-Motion for summary judgment are on appeal
before the Ninth Circuit and Nevada Supreme Court, this counter-motion for summary judgment
should be stayed pending resolution of the pending appeals;

10, That, alternatively, in order to properly respond to Counter-Motion for summary
fudgment and, the Lewis affidavit made in support of same, UAIC is requesting discovery
pursuant to NR.C.P. 56(0);

11, That, as this case is still in the pleadings stage (as UAIC has a pending Motlon to
dismiss}, no joint case conference report has been filed or, discovery scheduling order entered
and, thus, no discovery has or, can, take place;

12, That given the lengthy averments of the Lewis affidavit and, the isgues sumounding the
creation of same, TATIC requests, af a minimum, the following discovery:

a-written discovery fo Gary Lewis;
b-deposition of Gary Lewis,

¢-deposition of Thomas Christensen, Esq.,
d-deposition of Breen Arntz, Esq.;
e-deposition of David Stephens, E=q.;

13.  This discovery is necessary to respond to the Maotien and, will lead to the creation of
gemune 1ssues of facts, as follows:

a & b —the writfen discovery and deposition of CGary Lewis will lead fo a creation of
cemuine issue of fact hecause 1JAIC needs to examine Lewis on who drafted the affidavit, who
advized him to refuse UAIC?s retained defense counsel, whether Lewis was advised of the fact
that the original 2008 jodgment expired, whether Lewis was advised that the 12s0es raized by his
counsel to combat the theory that the 2008 judgment is expired are already on appeal before the
Ninth Cirewit and Nevada Supreme court, where he got his knowledge and understanding of the
alleged facts he testified to regarding the case on appeal and other facts in his affidavit, why he
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| believes UAIC s efforts to vacate an “amended jodgment™ made on an expired judgment will

cause him more damages; why, despite the preceding igsue, he wanted Breen Amtz, Esq. to enter
into a stipulated judgment in this action for the same increased judgiment he now claims to fear,
how Breen Amtz, Esq. came to represent him, what support he has for his allegations concerning
UALC g actions/failures to act in regard to his claims (e g that TTAIC ignored statutes,
migcharacterized the law, failed to imvestigate, that UAIC damaged his confractual relationship
with Nalder (and what confractual relationship exists), what facts he has to support his
allegations UATIC's defense is frivolous or that he will lose, what damages Lewis has actnally
sustained, the factual bases for his allegafions that UAIC has violated NS, 6864310, what
facts he has to support the allegation that UAIC breached the covenant of good faith and fair
dealing or acted unreasonably, what facts he has to support his claims of a conspiracy invelving
UAICY;

c- the deposition of Thomas Christensen, Esq. is necessary and will lead to genuine issues
of fact in regard to his representation of both the judgment-creditor, Nalder, and the judgment-
debtor, Lewis, in the same action, that said conflict has cansed a frawd upon the court which he
continues to perpetrate by fomenting more [itigation and has precluded UAIC from abiding its
duty to defend Lewis in blocking retained defense counsel®s attempts to confer with Lewis and
retaining other counsel for both Lewis and Nalder to obfuscate his intentions, regarding his role
in drafting the affidavit signed by Lewis;

d —the deposition of Breen Amtz, Baq. is necessary and will lead fo genuine issues of
material fact concerning his refention to represent Lewis by attorney Christensen and also
blocking UAICs retamned counsel from defending Lewis and prevent them from either vacating
the improper “amended judgment™ in the 2007 action or, dismissmg the eyrrent complaint and,
instead seeking to enter a stipulated judgment which subjects his client, Lewis, to damages when
a judgment against him already expired and said issue on appeal;

e. the deposition of David Stephens 12 necessary and will lead to material issues of fact
concerning how he was retained to amend an expired judgment for Nalder, his discussions with
Mr. Amtz, Esq. fo enter a stipulated judgmeni on this action while UAICs intervention was
pending, his understanding of the case on appeal when he undertook his attempt to amend an
expired judgment; '

14, In short, TATC believes the above requested discovery will lead to material issues of fact
because such discovery will reveal the hollowness of Lewis®s affidavit and, therefore the entire
counter-motion for summary judgnent as all the alleged “facts™ in support of game motion are, at
least, all in dispute or, at worst, interposed improperly to produce a fraud upon the court;

15 Ax gtated, this case has just been filed and discovery conducted and, thus the case is not
at the appropriate stage to consider a summary jadgment motion without discovery;

16.  No prejudice will come to any party if the requested discovery is allowed, but severe
prejudice will accrue to UATC if same is refused;

o
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¥ iy, DPEBORM A APOSTOLEC-POIRE
U_,// z i NOTARY PUBLIC
s W3l STATE OF NEVADA

1 || .

16. This Motion is brought for good cause and not for purposes of unnecessary delay.

-~

Further Affiant Sayeth Nayght. g
DATED this E ‘_‘lk day of December, 2018,

Matthew J. Dmuglai?Eﬁq.

SUBSCRIJ’??D AND SWORN to before me

&
NOTARY PUBLIC in and
Clark County, Nevada

i ABAT. No. 08787401
= My ARPT. EXPIRES JUNE 29, 2078

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
COUNTER MOTION TO STRIKE LEWIS AFFIDAVIT AND/OR STAY COUNTER-
MOTION PENDING APPEAL AND/OR, FOR DISCOVERY PURSUANT TO N.R.C.P.

36(f) & OPPOSITION TO LEWIS' COUNTER-MOTION FOR SUMMARY JUDGMENT

L.
INTRODUCTION

In an obviecus attempt to stir up mare litigation over matters previously ruled upon as well
as to cloud 1ssues before this Courf, Third Party Plaintiff Lewis has filed the pregent counter-
Motion based on Affidavit of Gary Lewis which appears to be nothing more than areument of
counsel. Most alarmingly, the disjointed and rambling argument makes one thing clear — third
Party Plaintiff Lewis' counge] believes everyone involved - UAIC, retained counsel for Lewis, a
sitting Dhstriet Cowrt Judge and, Nevada Bar Counsel — are all in some sort of conspiracy against
him and/or are conflicted. This can only be seen as an attempt fo deflect attention from the one

person in this matier with a clear conflict in this case — Third Party Plaintift’ counsel, Mr. Tom

Christensen. AL asks this Court to consider Occam’s Raror in such a scenario. What ig the
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simpler answer - is everyone involved in this case in a conspiracy against Mr, Christensen or, is it
sitnply that Mr. Christensen is trying to hide from this court his conflict of interest and attempt to
cover up his failure to renew his client’s judgment by casting dispersions and creating false claims.

After all the conclusory and self-serving argument is wiped away, what one is left with is

are really speculative claims conceming issues on appeal or, that are clearly in dispute. Further,

than when examined closely, they are really all falge controversies fomented by Mr. Christensen
himself, to benefit himself and his original client, Nalder. Thiz is most clearly evidenced by the
alleged stipulated judgment Nalder (through her ‘new’ counsel David Stephens, Esq.) and Lewis
(through Counsel retained for him by Mr, Christensen attempted to have the court enter. By this

stipulated judgment Lewis attempted to stipudate fo some damages he now elaims U4IC s fivalous

defense will subfect him to. This upside, backwards and sideways. In short, despite all the bluster

and accusations made against UAIC, Lewis hay rot grficulated how aftempting o relicve him

from an expired mudti-miilion dollar judement is harming bim.

In short, The Counter Motion for summary judgment is based on Lewis” affidavit, which
is basically pure legal argument made by counsel — bt sigrned by the client. Tt is bereft of persong]
knowledge in many places and, most importantly, does not contain facts to support the conclusory
statements of law. In short, there exist grave questions about Mr. Lewls® s personal knowledge
much less his ability to attest io the matters sef forth herein. First, at no fime does Mr. Lewis ever
attest how he came to learn any of the legal matters attested to, much less the acions of third
parties. Indeed, as Lewis himse.lf admits — he refiised to talk to TUAIC or retained defense counsel
and, thus, how can he be aware of their beliefs, actions or reasoning — much less of their conspiracy.
As such, his alleged “personal knowledge” is not evident and the affidavit should be stricken in its
entirety for this reason. At the very least, based on the Affidavit of TAIC Claims V.P. Brandon
Carroll, material issues abound and the motion should be denied.

Accordingly, TTAIC believes the Affidavit of Lewis should be stricken and the Motion

Page 6 of 55 .
ageba Respl . ewis006




S HERROD

A TKIN W INNER

A HEVADA LAW FIEM

20
21
22
73
24
25

27
28

denied. In the alternative, UAIC requests the CauntaruMclntian for summary judgment be staved or,
deferred, pending appeal discovery and/or staved vunder N.R.C.P. 56{f) for additional discovery to
respond to the Motion.

IL.

STATEMENT OF FACTS

Intervenor/Third Party Defendant will not re-state the entire history of this matter as it is
adequately set forth in Order Certifying a Second (Question to the Nevada Supreme Court by
United States Court of Appeals for the Ninth Circuit, which was filed on January 11, 2018. 4 copy
of the Ovder certifving the second question of law is attached herefo as Exhibit A" Said certified

question was accepted and, refornmulated, by the Nevada Supreme Court on February 23, 2018, 4

copy of the vder accepting the second certified guestion of Iaw by the N Sup. Ct. is attached

hereto as Exhibit ‘B’

Rather, the salient points are that Plamnfiff Chevanne Nalder obtained the original judgment
against Defendant/Third Party Plaimtiff Gary Lewis opn dugust 24, 2008 for personal injuries
sternming from a July 7, 2007 accident beiween Nalder and Lewis. After obtaining the judgment,
Counsel for Piaﬁﬂtﬁf’ then filed an action against Mr Leswis’ msurer, UAIC, Intervenorn/Third
Party Defendant herein and that mafter proceeded is U5, Federal District Court for the District of
Nevada as Nalder ef al. v U4IC, case no. 2:059-cv-1348. That complaint was filed upon an
assignment of Lewis® causes of action against UAIC for alleged “bad faith”, however, the
assignment was only obfained after the lifigation was filed. The criginal Complaint by Lewis
apainst UATIC specifically plead improper investigation by UAIC in regard to the elatm, improper
denfal of coverage, that UAICs actions caused expense and aggravation to Lewis, that UAIC

committed various breaches of the Nevada Unfair Claims Practices Act {IN.R.S. 686A.3 10 ef seq. ),

! Thomas Christensen, Esg., wha is also Counsel for Lewis as third party Plaintiff, herein, and
progeniftor of this Motion.

Pace 7 of 55 )
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and that TTATC breached the implied covenant of good faith and fair dealing. See Exhibit 'C°, copy

aof origingl filed Complaint by Nalder and Lewis againgt UAIC

In any event, following lengthy and comprehensive discovery, the District Cowrt granted
complete summary judgment in favor of UAIC finding no policy of msurance in effact as between
Lewis and UATC? and, aceordingly, that there was no “bad faith.” 4 copy of the District Court’s
Order dared 1220010 is artached herero gs Exhibit ‘D, ' Lewis and Nalder appealed this judgment
to the TL.S. Court of Appeals for the Ninth Circuit wherein, following atgmment, the Ninth Circuit
reversed finding a potential ambiguity in the language of Lewis® renewal statement. On remand,
the parties again filed cross-motions for summary judgment® and, The District Court now found
that Lewis has an implied policy of insurance on the date of the loss — due to the ambiguity in the
renewal ~ but the Cowrt found UTAIC had committed no statutory or common law bad faith as its
belief the policy had lapsed was a reasonable one. A copy the ULS. District Court’s 10/30/13 Order
& Judement iz aftached hereto as Exhibits 'G' & 'H', respectively.

Lewis and Nalder appealed again to the Ninth Circuit and that appeal remains pending,

Indeed, it is evident from Nalder and Lewis” Opening brief on the appeal that they are arguing
nearly identical issues as Lewis argues herein (indeed the argument 1s often verbatim).4 copy of
Nalder and Lewis’ Opening brief on Appeal iy attached ay Exhibit T Following briefing and
argument, the Ninth Circuit certified a first carl:'lﬂe.d, question to the Nevada Supreme Court asking,
in short, whether Plaintiff and Lewis could recover their default judgment from UAIC as a
‘consequential damage’ ever in the gbsence of bad faith. During the pendency of this issue it was

obzerved that Plaintiff had failed to renew her 2008 judement against Lewis porsuant to Nevada

law. Specifically, under N.R.8. 11.1901}a} the Hmitation for action fo execute on such a

* Tt is uncontroverted that Lewis fafled to make a timely renewal premium and his policy with
UAIC lapsed days before the July 8%, 2007 loss.

* A copy of Plaintiff's Motion for Swwmary Judgment i attached as Exhibit 'E’ and a copy of
LA s Oppasition, attached as Exhibir B

Page 8 o 55 Respl ewis00S8




LTo

A TKIN WINNER &S HERROD

A HNEVADA LAW FIREM

| I

[= I R v A T =8

20
21
22
23
24
25
26
27
28

judgment would be six (6) years, unless remewed under N.R.S. 17.214. Upeon realizing the
judpment had never been timely renewed, UAIC filed a Motion to Dismiss the Appeal for Lack of
Standing with the Ninth Cirenit on March 14, 2017, On December 27, 2017 the Ninth Circuit

certified a second question to the Nevada Supreme Cowrt — gpecifically certifying the following

question:

“Under Newvada law, if a plaintiff has filed suit against an insurer seeldng damages based ona
separate judgment against its insured, does the insurer’s liability expire when the statute of
limitations on the judgment runs, notwithstanding that the suit was filed within the six-year Llife
of the judgment?™

Hee Fxh 4

On February 23, 2018 the Nevada Supreme Court issued an order accepting this second certified
question and ordered Appellants to file their Opemmng brief within 3¢ days, or by March 26, 2018,
Bee Exhibir ‘R’ In accepting the certified question, the Nevada Supreme Court rephrased the

question as follows:

In an action against an insurer for breach of the duty to defend its msured, can the
plaintiff continue to seek consequential damages in the amount of a default
jmdgment obtained against the insured when the judgment against the ingnred was
not renewed and the time for deing so expired while the action against the insurer
was pending?

Id

This issue remains pending and, is currently being bnefed before the Nevada Supreme
Court. Despite the above, in what appears to be a clear case of forum shopping, Plainfiff retained
additional Coumsel (Plaintiff”s Counsel herein, David Stephens, Esq.) who filed an ex parfe Motion
on March 22, 2018 seeldng, innocently enough, to “amend™ the 2008 expired judgment fo be in
the name of Cheyenne Nalder individually. Thereafter, the Court obviously not having been

informed of the above-noted Nevada Supreme Cowrt case, eniered the amended judgment and

same was filed with a notice of entry on May 18, 2018,
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Furthermore, Plaintiff then imitiated a “new™ action, under case no. A-18-772220-C*in a

thinly veiled attempt to have this Court rule on issues pending before the Nevada Supreme Court
and “fig” their expired judgment. This intent appears clearly evidenced by paragraph five (5} of
Plaintiff’s prayer for relief herein which states Plaintiff 1 seeking this Court to make “a declaration
that the statute of limitations on the judgment on the judgment is still folled as a regult of
Defendant’s continned absence from the state.”

Upon learning of these machinations in July 2018, when a 3 day notice of mtent to take
default against Lewis wag gent to UAIC, UAIC immediately attempfed to refain counsel for Lewis
to defend him and relisve him of the amended judgment and, dismiss the new action. See Affidavit
of Brandon Carroll for U4AIC and, exhibits thereto, attached as Fxhibit 'J " However, Counnsel for
Malder and Lewis, Mtr. Christenzen refused to allow communication with Lewis and forbade and
filings on his behalf, Jd Upon leaming of this interference, UAIC moved to intervene to protect
Lewis and UAIC’s interests in the consolidated cases herein. fd However, while the Motion to
intervene was pending Counsel for Nalder and Lewis mrranged for additional counsel for Lewis to
appear, Breen Amtz, Esq., and he and new counsel for NAlder, Stephens, attempted fo enter a
stipulated judgment as between Lewis and Nalder, See Exhibit J' & 4 copy of the proposed
stipulated judgment is aftached hereto as Exhibis 'K’ The stipulation granfs all damages Nalder
seeks in this mafter. See Exhibif ‘K’

Then, despite the apparent contradiction of coungel representing both the judgrment-
creditor and judgment-debtor in the same action, Mr. Christensen, on behalf of Lewis, has now
filed the instant third party complaint agamst UAIC seeldng to, agamn, re-litigate issues of “bad
faith” against UAIC despite the above-referenced appeals. 4 copy of the Third Party Complaint,

filed hevein, by Lewis is attached heveto as Fxhibit L. As this Court can see, this Third Party

4 Both Lewis and UAIC have pending Motions to dismiss this action before this court for claim
preclusion.
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Complgint again pleads the same canses of action as plead in Lewis® initial complaint against
UAIC, seeking both common law and/or statutory bad faith against UAIC, and attendant damages,
for failures involved in the handling and lifigation of the 2007 loss. See Exhibity " & L
Moreover, the third party complaint also makes allegations against lawyers in the case, a sitting
judge and, Nevada Bar Counsel. See Exhibif 'L ' It is these same allegations which Lewis now
makes anew in this pending counter-motion for summary judgment.

Given the above noted outrageous conduct by Mr, Christensen, UAIC has also filed &
Motion for an evidentiary hearing for a fraud upon the court given what is clear forum shopping
and an improper attempt to reniitigate issues between the same parties. Ag will be set forth in deiail
below, besides denying this Motion and/or granting UATCs Counfer-Motions in the alternative,
we see an, attermnpt of fraud upon the court which shonld not be conntenanced and an evidentiary
hearing should be held on these issues.

1T
COUNTER-MOTION TO STRIKE LEWIS® ARFIDAVYIT AND/OR TO STAY

PROCEEDINGS PENDING APPEAT AND/OR FOR DISOCVERY PURUANT TO
N.R.C.P. 56(f)

A, Motion to Strike Affidavit of Gary Lewis

Besides what appears to be conclasory and argumentative averments in his affidavit, UAIC
also has well-founded doubts about the personal knowledge of Mr. Lewis in offering many
staternents in his affidavit put forth in support of this Motion for summary judgment. Specifically,
the affidavit appears fo be nothing more than the arguments of counsel, signed by his client.
Moreover, the language of the affidavit itself suggests that although he attests to “personal
knowledge™ — the statements cite legal argument (though he is notf an attormey) and, moreover,
offer conclusory allegations which are the subject of ongoing litigation on appeal or, this case.
Accordingly, UAIC asks this Court to strike the affidavit in whole or, altematively, to strike the
most abjection paragraphs. UAIC maintains that this affidavit governed by N.E.C.P.56{).
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Rule 56(e) of the Nevada Rules of Civil Procedure requires that [ s]upporting and opposing
affidavits shall be made on personal knowledge, shall sef forth such fact.s__ ag would be admissible
in evidence, and shall show affirmatively that the affiant is competent to testify to the mafters
stated therein.” It mmst be noted that thig rule is exactly the same as the Federal counter-part,
F.R.C.P. 56(e). The Nevada Supreme Court has confirmed that affidavits pursuant to Rule 56(e)

must be on personal knowledge and must present admissible evidence cited to federal court

"opinions regarding same. Daugherty v Wabash Life Ins. Co,, 87 Newv. 32, 482 P.2d 814 (1971},

8ee Cuzze v Univ. & Crfy College Sys., 123 Nev 598, 602-3, 172 1.3d 131, 134 (2007) (Anding
when a Motion for summary judgment relies on affidavits, the affidavits must be set forth on
*facts that would be admissible as evidence™). A party must come forth with more than his gwn
uncorroborated statements in an affidavit to support a claim. ¥eager v Harrah's Club, 111 Nev.
830, 897 P 2d 1093 (1995}

In reviewing motions for summary judgment, courts may not congider affidawits or
declarations that do not comply with these requirements. £l Dech v. Univ. of Minnesota, 60 F.3d
423, 428 (&th Cir. 1995y, Schoo! Dist 1S v. AC and 8, 5 F.3rd 1255, 1261 (9% Cir. 1993, cert
dented, S12U.8, 1236 (1983); Mitchellv. Toledo Hosp., 964 F.2d 577, 585 {6th Cir. 1992}, Friedel
v. City of Madizon, 832 F2d 965, 970 (7th Cir. 1987); United States v. M E. Dibble, 429 F.2d 558
{9™ Cir. 1970).

All matters set forth in declarations must be based on personal knowledge and statemenis
in a declaration are inadmissible unless the declaration itself affimnafively demonstrates that the
declarant has personal kmowledge of those facts. Daugherty v Wabash Life fns. Co., 87 Nev. 32,
482, P.2d 814 {1971); Love v. Commerce Bank of St Louis, N.4., 37 F.3d 1295, 1256 (&th Cir.
1994%; Gagre v. Morthwesternt Nat'l Ins. Co., 881 F.2d 309, 315-16 (6th Cir. 1989) (holding that
staternents in affidavits that are not based on personal knowledge and personal observation do not
contain facts that are admissible evidence for summary udgment purposes); £l Deeb, 60 F.3d at
428 {affidavits “shall be made on personal knowledge™ and must include facts “to show the affiant
possesses that kmowledge.™) Dibble, 429 F.2d at 602.

While it is true that a court may exercise discrefion i dealing with deficiencies in

Page 12 of 55 Respl ewis012




G HERROD

ATKIN WINNER

A HEVADA LAW FIERM

20
21
22
23

- 25

26
27
28

declarations, “leniency does not streteh so far that Rule 56(e) becomes meaningless.™ Schoof Dist.
No. 17,5 F.3d at 1261, citing Peferson v. United States, 694 F24 943,945 (3™ Cir. 1982)(lack of
personal knowledge and failure fo aftach authenticated document viclated rule 56(e} and made
sununary judgment improper).

In the case at bar, Third Party Plaintiff has aftached the affidawit of Gary Lewis (See Exhibir
3 to Lewis motion, hergin) in support of their request for summary judgment. However, UAIC
argues this affidavit is clearly not based upon personal knowledpe and, additionally, fails to offer
facts, but instead conchisory allegations, which are improper and cannot support a Mofion for
gummary judgment onder N.R.C.P. 56.

UAIC believes the affidavit’s deficient paragraphs share one or more of the following 3
improper categories — attestations that are irrelevant to the case at bar, attestations not based on
personal knowledge and conchisory argnment.

I Imelevant avenments concerning issuss in case on appeal which are precluded herein
and, thus, cannot offer support of any claim in this third-party complaint,

As this Court can see, paragraphs 7 - 40 essentially are aftestations regarding the alleged
background of the original action Nalder v U4SC cumrently on appeal. These averments have
absolutely no bearing on the issues raised by Lewis herein. In short, Lewis® alleged ‘bad faith® or,
extra-contractual, canses of action against UATC stemmming from the original claim and lawsuit by
Nalder m 2007 — have already been litigated in the prior case and, indeed, the Federal District
Court’s have twice found UAIC committed no actionable “bad faith.” Bes Exhibits 4, ‘D, G,
& 'H ' Accordingly, these paragraphs appear to be an attempt to re-litigate these issues — which is
the subject of UAIC s Motion to dismiss for claim preclosion.

This iz made evident by paragraph 32, which states:

32. The district court also granted summary judgment in favor of UAIC on my bad

farth allegations even though there were questions of fact regarding the reasonableness of
UATCs actions and their failure to defend me or communicate offers of setilement to me were
sufficient to sustain a bad faith claim vnder Miller v, Allstate, Nalder and T appealed this

erronacs declision.

Stmilarly, Lewis’ aftestations regarding damages he suffered “at that ime” have no bearing here
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as that issue, regarding consequential damages for the breach of the duty to defend are squarely on

appeal. Accordingly, again Lewis™ attestafion at paragraph 33 1s irrelevant to the case at bar, as
follows:

33. At this time [ had already suffered damages as a resnlt of the judgment entered
against me.

Further, paragraph 39 also refers to alleged acts by UAIC which relate to the case on appeal when
Lewis attests that:

39. UAIC did an unreascnable investigation, did not defend me, did not attempt to

mesolve or relieve me from the judgment against me, did not respond to reasonable opportunities

10 settle and did not cornmuntcate opportunities to setile fo me.

This paragraph is pure legal argument and, in any event, relates to 1ssues on appeal.

Moreover, it is incorrect as the Court found there were no issues of fact in granting UAIC summery

fudoment om the bad faith counts. Id Regardless, though still fechnically on appeal, such matters

cannot be raised herein and need to be stiicken.
Accordingly, as all the above averments relate to 1ssues on appeal, they are precluded here
and offer no support to Lewis” “alleged™ claims here and, should be stricken.

2. Attestations recardine issues on appeal which are either not based on personal
knowledge or contain improper legal aipument and/or conclusory attestations.

Most glaring are the scores of attestations made by Lewis that appear fo be pure lagal
argument or, simply conchisory in nature, which are msufficient under N.R.C.P. 56{¢). Again, many
of these allegations appear to be an attempt fo “re-litigate™ issues now on appeal in the original
action filed by Nalder and Lewis .aga.inst UAIC and, thus, are mﬂre. evidence of Lewis® forum
shopping. These paragraphs are penerally located at paragraphs 41-31 and, as can be seen
mtermingling conclusory legal argument and speculaiion with a recounting of the history of the
case on appeal. UAIC contends these averments are not on personal knowledge of Lewis, are
conclusory legal argument of isstes on appeal and, are speculative, as follows:

41. After the first certified question was fully briefed and pending before the Nevada
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Supreme Court, UATC embarked on a new strategy putting their interests ahead of mine in order
to defeat Nalder’s and my claims against UAIC.

This paragraph containg conclusory arguments that TAIC put their interest ahead of Lewns,
UATIC sought to show the judgment against Lewis expired and, thus, such a finding cannot
possibly Iirt Lewis. Regardless, this igsue is on appeal.

42, UATC mischaracterized the law and brought new facts into the appeal process that

had not been part of the underlying case. UAIC brought the false, frivelous and groundless

clatm that neither Nalder nor 1 had standing to maintain a lawswit against UAIC without filing a
renewal of the judgment pursuant fo NRS 17.214.

43, Even though UAIC knew at this point that it owed a duty to defend me, UAIC did
not undertake to investigate the factal basgis or the legal grounds or to discuss this with me, nor
did it seek declaratory relief on my behalf regarding the statute of limitations on the judgment.

44. This failure to investigate the factual bagis for the validity of the jodgment against
me caused me additional damages.

45. UAIC, instead, tried to protect themselves and harm me by filing a motion to
dismiss my and Nalder's appeal with the Ninth Circuit for lack of standing.

" 46, This was not something brought up in the trial court, bui only in the appellate

court for the first time. My understanding is that the Ninth Circwit is not a trial eourt that takes
evidence.

47, Thiz action could leave me with a valid judgment against me and no cause of
action against UAIC.

48, TAIC ignored all of the tolling statutes and presented new evidence info the
appeal process, arsuing Nalder's underlying $3,500,000.00 judgment against me is not

enforceable because the six-year statote of limitafion to instifite an action upon the judgment or
to renew the judgment pursuant to NRS 11,1901 Wa) expired.

All the above averments are conclusory paragraphs attempting to argue the Plantiff's

position on whether the underlying judgment is expired. Moreover, these are the very issues before

the Nevada Supreme Court.See Exhibit ‘B." In short, if Lewis® argument reparding the

applicability of tolling statutes ig correct and the judgment is not expired — why is the issne on a
certified question to the Nevada Supreme Court? The fact is, the Supreme Court took the question

to grapple with these arguments and, thus, TJAIC's position must be reasonable as there clearly is
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a dispute®. Regardless, as they are on appeal, they are not the basis for claims/damages herein,

Finally, Lewis’ attestation that the question on appeal could leave him with a valid judgment with
no cause of action against UATC is not only conclusory, but somewhat ridiculous. That is, if the
Supteme Court agrees the judgment expired — as UAIC argues — than there is no further judgment
against him and, this “amendment™ of an expired judgment herein will fail. Aecordingly, this is
pure speculative argument — and not a sound one af that — because if the judgment is not found to
be expired, Lewis will be in no worse position than he was before TTAIC raised these arguments.
Next, Lewis launches into a series of paragraphs which appear to be nothing more than
conclusory argument to justify Nalder’s forum shopping in this mafter and, in California, in
attempt {0 reswmrect her expired judgment. Besides, again, being argument regarding issues on
appeal, it is also is apparent these statements could not be based on the personal knowledge of

Lewis becanse they reference actions Nalder or, her counsel took, These paragraphs are, ag

follows:

53, Fwven though Nalder believed the law is clear that UAIC is bound by the judgment, regardless
of its continued validity against me, and fook action in Nevada and California to insure and
demonsirate the continued validity of the underlying judgment against me. Before the actions of
UAIC questioning the validity of the judgment, as part of my assignment of a portion of my
claim againgt UATC Nalder's only efforts to collect the judpment had been directed at TAIC and
not me. Thus UAIC s improper investigation and refusal to withdraw a fraudulent affidavit
cansed me and continue to cause me injury and damage.

54. These Nevada and California state courf actions are further harming me and Nalder but were
undertaken to demenstrate that UAIC has again tried to escape responsibility by making
misrepresentaiions to the Federal and State Courts and putiing their interests ahead of mine.

55, Cheyenne Nalder reached the age of majority on April 4, 2016.
56. Nalder hited David Stephens to obtain a new judgment. First Dayid Stephens obtained an

amended judgment in Cheyenne’s name as a result of her reaching the ags of
majority.

* It must be noted that, at paragraphs 50-31, the Lewis affidavit implicitly acknowledges the
Ninth Cireuit conld not resolve the above noted argument regarding whether the judgment is expired and,
thus, certified the question. This admission alons justifies sfriking the above-referenced paragraphs are
canclusory and irrelevant argument.
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1 || 57. This was dene appropriately by demonstrating to the court that the judgment was still within
the applicable statute of limitations. [ have read the Mandlebaum v. Gregovich , 24 Nev. 154, 50
2 | p. 849, (1897) case. It is exactly my situation and it provides: “T he averments of the complaint
and the undisputed facts are that, at the time of the rendition and entry of the judgment in 1882,
the appellant was out of the state, and continnously remamed absent therefrom until March,

4 || 1897, thereby preserving the judgment and all rights of action of the judgment creditor under the
game. Notwithstanding nearly fifteen years had slapsed since the entry of the judgment, yet, for
the purposes of action, the judgment was not barred — for that purpose the judgment was valid.”
I3, Mandlebaum ar 851.

58. A separate action was then filed with three distinct canses of action pled in the

alternative. The first, an action on the amended judgment to obtain a new judgment and have
the total principal and post fjudgment interest reduced to judgment so that interest would now
rum on the new, larger principal amount. The second alternative action was one for declaratory
relief ag to when a renevwal moust be filad base on when the stabate of limitations, which is
subject to tolling provisions, is ronning on the judgment. The third cause of action was, should
the court determine that the judgment is invalid, Cheyenne brought the mjory claim within the
applicable statute of limitations for injury claims - 2 years affer her majority.

LTH

59, Nalder also retained California counsel, who filed a judgment in California, which

has a ten year statute of limitations regarding actions on a judgment. Nalder maintains that all
of these actions are unmecessary to the questions on appeal regarding UATC?s liahility for the
judgment; but out of an abundance of ¢aufion and to mainfain the judgment against me, she
brought them to demonstrate the actual way this issue should have been litigated in the State
Court of Nevada, not at the tail end of an appeal by a fraudulent affidavit of coungel for UAIC.

Ag can be seen, the above paragraphs cite case law and, make purely concluscry argument

A NEYADA LAW FIEM

regarding the appropriateness of Nalder®s actions here and, in California, to revive her expired

A TKIN W INNER &S HERROD

judgment. Besides that, the arguments reference beliefs of another party (Nalder) and her counsel
| || and, thus, cannot be on personal knowledge. Finally, they are also circular in nature. That is, they

20 '

claim Lewis was injured because Nalder “had™ to file these new actions even though she

21
“helieved™ her judgment was still valid only because TJAIC filed the Maotion to dismiss. However,

22
~g || this is illogical. If their belief was truly the action could be maintained by dint of tolling for
24 | Cheyanne’s majority — since she allegedly fumed 18 in April 2016 — Nalder wewdd have had to

25 | Bring this action based on same tolling by April 2018, So, again, the argument, begides being pure

26 conclusory argument, and not based on personal knowledge, is also incorrect as any alleged
27

“damage” Lewis sustained would have been incmred regardless of UAIC’s actions as it still would
28

have needed to be filed this past spring.
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Further, Lewis, then embarks on a series of averments which actually deal with issues
concerning this litigation, but again, the paragraphs are speculative, conelusory or, not based on
personal knowledge. These paragraphs, at 61-71, state as follows:

61. UAIC hired aftomey Stephen Rogeis, Esq. to repregent me, misinforming him of the factual
and legal basis of the representation. This resulied in a munber of improper contacts with me.
These contacts were made in spite of my requests to discuss any matters related to my claims
against UAIC with my attorney handling my action against UAIC Thomas Christensen.

62, Thomas Chnstengen explained the nature of the conflict and my concern regarding a
frivolous defense put forth on oy behalf. T fear that if the state court judge is fooled info an
improper ruling that then has to be appealed in order to get the comect law applied damage could
occur to me during the pendency of the appeal.

63, Regardless of potential greater damage shonld the trial court be focled these actions by UAIC
and Tindall are causing immediate damages of continved litigation, htigation costs and fees and
damage to my confractual relationship with Cheyenne Nalder.

64, UAIC s sfrategy of trickery, delay and misrepresentation was designed to benefit UATC bt
hatm me.

65, In order to evaluate the benefits and burdens to me and the likelihood of success of the
course of action proposed by UAIC and the defense aftorneys hired by UAIC, T asked through
my attorney Thormas Christensen that UAIC and their atforneys communicate to Thomas
Christensen regarding the proposed course of action and what research supported it. It was
requested that this commurdcation go through Thomas Christensen’s office becauss that

wag my degire, in order to receive counsel prior to embarking on a course of action.

66. My attorney Thomas Christensen informed Stephen Rogers, Ezq. that when I felt
the proposed course by UAIC was not just a frivelous delay and was based on sound legal
research and not just the opinion of UTAIC?s counsel, that it could be pursued.

|
67. Stephen Rogers, Esq. never provided any Nevada law or agsurances that UAIC
will be responsible if thefr proposed defense fails or documents or communications regarding
my representation.

68, Instead, UAIC obtained my confidential client conmunications and then misstated the
content of these commundcations to the Court. That is why I sought Cumis counsel. The conflict
of having UAIC as a co-client with any attomey representing me i3 a conflict I am unwilling to
waive, This wag for UAIC’s benefit and again harmed me.

69. JAIC, without notice to me or any attorney representing me, then filed two motions to
ntervens, which were both defective in service on the face of the pleadings.

70. In the motions to intervene, UAIC claimed that they had standing becanse they would be
bound by and have to pay any judgment entered against me. '
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71. In the motions to intervene, UAIC fraudulently claimed that I refused representation by
Stephen Rogers.

FE
73. I am informed that David Stephens, Esq., counsel for Nalder m her 2018 action,

through diligence, discovered the filings om the court website. He contacted Matthew Douglas,
Fsq., described the lack of service, and asked for additional time to file an opposition,
74. These actions by UAIC and counsel on its behalf are harmful to me and benefit UAIC and
not me.
Ag this Court again see, this set of paragraphs again contain purely speculative or, conclusory
argument and, m{)réwer, are often bereft of personal lmowledge. Lewis claims UAIC
“misinformed” Steve Roger's regarding his representation, but offers no basis for this opinion -
much less was those misrepresentations werefare. Lewis also worries this Court “will be fooled”
and thus, this will cause “damage to his contractual relationship with Nalder.” Again, tlﬁs is pure
speculation and, regardless, fails to idenfify hig fufure percerved “damage to his contractual
relationship ™ Next his characterization of UAICs actions as “trickery™ efe. is clearly argument
and, again, bereft of any specific facts. Finally, Lewis” suggestion that UATC somehow received
confidential commumnications (without any reference to same or, proof) as well as arguments about
the sufficiency of UAIC s intervention {which was required by his Counsel’s atfempts to thwart
UAICs duty to defend and, potentially, inpose a fraud upon the court} is again pure argument and
iz itrelevant. Finally, Lewis atfestations about what Counsel for Nalder did 18 not based on personat
knowdedge and, his claims that UAIC®s actions are “harmful to him" is pure speculation and, again,
bereft of actual facts (o support this clatm. In shert, how is UAIC trying to relieve him of a multi-
millien dollar judgment harmful to Lewis? The angwer 18, it 18 not harmful, and Lewis does not
dare say how this claim is true. For all of the above, each of these paragraphs should be stricken.
For the next set of paragraphs, Lewis' averments steer into wild fancy that is not only
speculative and/or argument, but are completely frrelevant. These paragraphs, at 76-82 & 91-99,
states as follows:
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76. I do not understand why the court pranted UATC s Motion to Intervene after

judgment since it is contrary to NRS 12,130, which states: [ntervention: Right to intervention;
procedure, determination and costs; exception. 1. Except as otherwise provided m subsection
2: (a) Before the trial ...

77. These actions by State Actor David Jones ignore my rights to due process and the
law and constitution of the Tnited States and Nevada. The court does the bidding of UAIC and
clothes defense counsel in the color of state law in violation of 42 USCA section 1983,

78. David Stephens representing Nalder and E. Breen Amitz representing me worked

out & settlement of the action and signed a stipulation. This stipulation was filed and submifted
to the cowrt with a judgment prior to the “hearing™ on UATC's improperly served and groundless
motions to infervene.

79. ['was completely aware of the setflement entered into by E. Breen Amfz. I authotized that
action because the defense put forward by UAIC is frivolous. I do not want to incur greater fees
and expenses in a battle that I will most likely loose. [ also don't wanf to create the situation
where Nalder will have even greater damages against me than the judgment. From all the
information [ have gathered from UAIC the judgment against me is valid. I don™t

want a frivolous defense that will ultimately fail. T don®t want to take that risk.

80, Instead of signing the judgment and ending the litigation as [ had requested, the
court asked for a wet signed stipulation as a method of delaying signing the stipulated judgment.

$1. This request was complied with prior to the September 19, 2018 “hearing™ on the
Motion to Intervene. The judge, without reason, failed to sign the judgment resolving the case.

82, Instead, the judge granted the Motion to Intervene, fraudulently ¢laiming, in a
minute order dated September 26, 2018, that no opposition had been filed.

LR RS

91. I filed a bar complaint against Tindall, but State Actors Daniel Hooge and Phil Pattee
dismissed the complamt claiming they do not enforce the ethical rules if there is litigation
pending. This makes no gense to me. Why won't the bar protect the public from these
unethical fraudulent practices by Tindall?

92 With thiz affidavit I am appealing the dismissal of my bar complaint against Randal]l Tindall.

33, With thag affidavit I am requesting an investigation of Daniel Hooge and Phil Pattee
reparding the dismissal of my bar complaint.

94, Following Mr. Tindall’s involvement the court signed an order granting intervention while
still fadling to sign the judgment resolving the case.

93, I later discovered Judge JTones and Mr. Tindall had a business relationship while working
together at another Insurance company.
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96. Although Judge Jones remaved himself from these cases he did not rescind the orders he
issued after Mr. Tindall’s involvement in the cage, These orders are tainted by Mr. Tindall’s prior
invulvement.

37, UAIC and Tindall, and each of the state actors, by acting in cancert, infended to accomplish
an unlawful objective for the purpose of harming me.

98. I sustained damage resulting from defendants’ acts in incurring attorney fees, litigation costs,
logs of claims, delay of claims, and as more fully set forth below.

99, UAIC and Tindall acting under color of state law deprived me of rights, privileges, and
immunities secured by the Constitution or laws of the United States.

As this Cowrt can see, the preceding paragraphs appear to be rambling and wild accusations made
at not only UAIC — buwr a sitting District Cowrt judge and, Bar Counsel. Quite simply they are
inappropriate. Firét, purely legal arguments about whether a sitting judge should have denied a
motion to intervene or, entered a stipulafion whils an infervention was pending is pure legal
arsument abd noust be stricken. Moreover, accusations against Bar Counsel and averments about
bar complaints are not only improper an irrelevant — but Counsel for Third Party Plaintiff Lewis
was already warned — in open court — prior to filing this Motion !.‘Em‘ Such matters were
confidential, yef he still anmounces them publicly. This should not be tolerated. Moreover, appeals
of bar complaints, allegations against Judge Jones and Bar Counsel, as well as alleged section 1983
allegations are irrelevant, conclusory, and speculative and must be stiicken. Finally, Lewis® claims
he sustained “damages™ from the above is also wholly unsupported with any specific facts and,
therefore is speculative and must be stricken.

The final set of averments continue this wild conspiracy theory, but also launch into
conclusory legal allegafions gbout UATC’s actions which are pure argument without any factual
basis for the alleged claims and, fhus, TTAIC asks they be stricken. The paragraphs, contained
within p. 101-122, state as followrs:

161, That [ bad to sue UAIC in order to get protection under the policy. That UAIC, and each of
them, afier being compelled to pay the policy limit and found to have failed to defend me, now
frandulently claim to be defending me when in fact UAIC 15 continuing to delay investigating

and processing the claim; not responding promptly to requests for setilement; doing a one-sided
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investigation, and have compelled me to hire counsel to defend myself from Nalder, Tindall and
TAIC. All of the ahove are unfair claims settlement practices as defined in N.R.S. 6864310 and
I have been damaged.

102. That TTAIC failed to settle the claim when given the opportunity to do so and then
compounded that error by making frivolous and fraudulent claims and represented to the court
that it would be Bound by any judgment and is therefore responsible for the full extent of any
judgment against me in this action,

103, TAIC and Tindall’s actions have inferfered with the settlement agreement Breen Atz had
negotiated with David Stephens and have caused me to be further damaged.

104. The actions of UAIC and Tindall, and each of them, in this mafier have been fraudualent,
malicious, oppressive and in congcious disregard of my rights.

105, Tt seeims to me that the above mentioned parties have communicated with each other and
conspired together to hatm me.

106. During the litigation and imvestigation of the claim, UATC, and Tindall, threatened,
intimidated and harassed me and my comnsel.

107. The investigation conducted by UAIC, and Tindall, was done for the purpose of denying
coverage and not to objectively investigate the facts.

10&. UAIC and Tindall, failed to adopt and impiement reasonable standards for the prompt
investigation and processing of claims.

109, UAIC and Tindall, failed to affirm or deny coverage of the claim within a reasonable time
after proof of loss requirements were completed and suboutted by me.

110, UAIC and Tindall, failed to effectuate a prompt, fair and equitable setflemeant of the claim
after my lability became reasonably clear.

111. UAIC and Tindall, failed to promptly provide to e a reasonable explanation of the basis in
the Policy, with respect to the facts of the Nalder claim and the applicable law, for the delay in
the claim or for an offer 1o settle or compromise the claim.

112. Because of the improper conduct of TAIC and Randall Tindall, I was forced to hire an
attormey.

113. I have suffered damages as a result of the delayed investigation, defense and payment on the
claim.

114. I have suffered anxiety, worry, mental and emotional distress as a result of the conduct of
JAIC and Tindall.

115. The conduct of UAIC and Tindall, was oppressive and malicions and done in conscions
disregard of my rights.
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116. UAIC and Tindall, breached the contract existing between me and UAIC, breached the
covenant of good faith and far dealing, acted unreasonably and with knowledge that there was
no reasonable basis for their conduct, violated NRS 6864 310 and were negligent by their
actions set forth above which include but are not limited to: Unreasonabls conduet in
investigating the loss; Unreasonable failure to affirm or deny coverage for the loss; Unreasonable
delay in making payment on the loss; Failure to make a prompt, fair and equitable settlement for
the loss; Unreasonably compelling me to retain an attorney before affording coverage or making
payment on. the loss; Failing to defend me; Frandulent and frivolons litigation tactics; Filing false
and fraudulent pleadings; Conspiring with others to file false and frandulent pleadings,

117. As a proximate result of the aforementioned, I have suffered and will confimue to suffer in
the fiture damages as a result of the fraudulent litigation tactics and delayed payment on the
judgment.

118, Ag a further proximate result of the aforementioned, [ have suffered anxiety, worry, mental
and emotional distress, and other incidental damages and out of pocket expenses.

11%. As a further proximate result of the aforementioned, [ was compelled to retain legal counse]
to prosecute this claim, and UAIC and Tindall, are liable for attorney’s fees reasonably and
necegsarily incutred in connection therewith,

120, The conduct of TAIC and Tindall, was oppressive and malicions and done in conscions
disregard of my rights.

121. The aforementioned actions of UAIC and Tindall, constitute extreme and ontrageous

conduct and were performed with the mtent or reasonable knowledge or reckless disregard that
such actions would cause severs emotional hamm and distress to me.

122, As a proximate result of the aforementioned infentional infiiction of emotional
distress, T have suffered severe and extreme anxiety, worry, mental and emotional distress, and
other incidental damages and out of pocket expenses.

Here, it appears Lewis is doing no more than, re-siating the allegations of his Third Party

Complaint. These paragraphs allege violations of breach of the covenant of good faith and fair

dealing, as well as N.R.S. 686A.310 —but are bereft of actual factual support. These are conclusory
allegations that must be stricken. For instance, the paragraphs suggesi UATC has “continued to
delay investigation and proceasing of the claim™, but fails to state what these failures are/were. The
fact ig, there iz no claim currently as the loss belying this action occurred in 2007, went to judgment
and, is on appeal. Rather, it appears, again, these are attempts to re-[itigate 1ssues already on appeal.
Fusther, claims that UAIC failed to settle are also bereff of support and, again, deal with issues on
appeal (in regard to TANC’s falure to tender the poliey limit previously). I, Lewis is claiming
there has been some failure to resl:rdnl:i to settle now, these are still 1ssues in the context of the
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matters on appeal — specifically whether the consequential damages are owed so, is also irrelevant.
Lewis argument UATC is bound by any judgment (in the Nalder action) is also pure Speculaﬁ‘;re
argument.

Next, Lewis claims the actions of UAIC and Tindall have been fraudulent and malicious,
but, from what 15 also alleged, the only evidence of this is the claim that Tindall and, ﬁAIC, should

not relieve him of & multi-million dollar expired judgment against him and, should have let a

stipalated judgment- for the fid] amount sought by Nalder — be entered. This argument i specions
at best and, at the very least conclusory. The allegations of conspiracy are also lacking in any
evidence and are speculative — which is confirmed by the language “it seems to me.” The allegation
Tindall threatened/harassed him is again pure argument without any factual support of actual acts
of such “infimidation.”

Purther, paragraphs 108-122 are clearly nothing more than conclusory legal arguments.

The paragraphs read like a complaint -hut bereft of factual suppert. Such conclusory legal

arguments regarding UAIC s alleged failures under NRS 686A.310 and/or the covenant of good
faith and fair dealing - without specific factual support for each claiin - are argument and must be
stricken, Similarly, averments that the actions are oppressive or malicious without factual support
of actions supporting same are likewise argionent that muost be stricken. Moreover, the self-serving
allegations that Lewis has suffered “emotional distress™ is again without actoal factual support
and, thus, pure conclosory argument which must be stricken. Indeed, as noted below, Nevada has
not recognized “emotional distress™ as a valid extra-contractual claim against an insarer anyway.
Owerall, as the Court can see and, as discussed above, Lewis” affidawnit is basically pure
legal argument made by coungel — bt sigred by the client. It is bereft of personal knowiedge in
many places and, most importantly, does not contain. facts to support the conclusory staternents of
law. In short, there exist grave guestions about Mr. Lewis” 8 personal knowladge much less his
ability to atfest to the mafters set forth herein. First, af no time does Mr. Lewis ever attest how he
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came to [earn any of the legal matters attested to, much less the actions of third parties. Indeed, as
Lewis himself adimits — he refused to talk to UAIC or retained defense counsel and, thus, how can
he be aware of their beliefs, actions or reasoning — much less of their conspiracy. Ag such, his
alleped “personal knowledge™ iz not evident and the affidavit should be stricken in ifs entirety for
this reason.

UATC asks this court to consider this affidavit pursuant to N.R.CP.56(e) and find that said
affidavit lacks the requisite specificity or, personal knowledge as required pirsuant to N.RLC.P.
56(e) and, strike the affidavit in total. Alternatively, UAIC agks this Court to strike the paragraphs,
discussed above from this affidavit for the reasons noted. At the very least an evidentiary hearing
where Levwis appears should be held such that parties can Inquire as to his alleged personal
knowledge. Based upon same UAIC asks this Court fo deny Lewis’ Counter-Motion for summary
jodgment for these additional reasons.

B. Motion to Stay/Defer pending Appeal

Additionally, or, in the alfemaiive, UAIC also moves this Comrt to stay all proceedings in
this matter and/or, Third Party Plaintiff’s Counter-Motion for summary judgment due to the
infertwined and inter-related 1ssues now on appeal, which could substantially affect this litigation.
The stay may be granted within this Cowt’s discretion.

In the case af bar it i3 unazsailable that the subject of the expiration or, ongoing validity, of
the 2008 judgment in the case of Nalder v Lewis, 07A549111, which is consolidated herein, is at
issue both in this Court in both consolidated actions and, on appeal to the Nevada Supreme Court,
See Fxhibit ‘B 7 Ag stated above, the issue of whether the 2008 expired or, is tolled per casze law
and statutes argued by Plaintiff and Lewis, iz squarely before the Nevada Supreme Court. It is
further uncontroverted P]a:r'.nﬁff and Lewis have raised the 1gsues herein, See Exhidit ‘L. Indead,
Levwis Third Party Complaint and, the present Motion, is premised upon their argument that UAIC
has acted improperly in arguing the judgment ig expired and by teyving to relieve Leswis of the
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1 || aftempts to revive it herein. As such, to avoid forum shopping and, potentially, confhicting

outcomes, both equitable principles and judicial economy favor staying or, deferring these matters
and, particulatly this Counter Motion. for summary judgment, until the appeal is resolved.

As such, UAIC asks this Court to exercise its discretionary anthority and stay or, defer,
these proceedings or, al least this counter-Motion for summary jodgment, until a decision is
rendered in the Nevada Supreme Court.

C. Motion to stay pending additional discovery parsnant to Rule 56{f)

Addntionally, and/or further in the aliernative, TIAIC also brings this Counter-Motion to
stay the hearing on this Lewis® Counter Motion for summary judgment until UAIC can conduct
discovery, pursuant to N.R.C.P. 56(f) necessary to respond to the motion which TTAIC also
believes will lead to material issues of fact and development of a record.

N.ER.CP. 56 {(f) provides a mechanism for a district court to grant a continuance when a
party opposing the Motion for summary judgment is unable to marshal facts in support of its
opposition. dmeritrade Ine. v First Imtersiate Boank, 105 Nev, 696, 669, 782 P.2d 1318, 1320
(1989, In order to grant 4 motion pursuant to rule 560f) the movant expresses how discovery will
lead to the creafion of issues of fact. Bakerink v. Orthopaedic Assoc Lid m 94 Nev. 428, 431, 581
P2df@, 11 (1978). A motion granting a continnance tnder rale 56{f) will be reviewed only for an
abuse of discretion. Harrison v Falcon Products, 103 Nev. 358, 560, 746 P.2d 642, 642 {1987).
i

MNRCP. 36 (f) provides, as follows:

When Affidavits Are Unavailable. Should it appear from the affidavits of a party opposing the
motion that the party cannot for reasons stated present by affidavit facts essential to justify the
party’s opposition, the court may refuse the application for judgment or may order a continuance

to perrmt affidavits to be obtained or depositions to be taken or discovery to be had or may make
mich other order as s just.

Az can be seen, from the affidavit of counsel for UAIC {above) and, affidavit of Claims
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V. P. Brandon Carroll®, UATC has set forth meaningful discovery it requests to oppose the Motion
and how same will [ead to genuine issues of matenial fact. Specifically, that given the lengthy
averments of the Lewis affidavit and, the issues surrounding the creation of same, UAIC requests,

at a minirmurn, the following discovery:

a-wntten discovery to Gary Lewls;
b-deposition of Gary Levwis;

c-deposition of Thomas Chostensen, Ezq.;
d-deposition of Breen Amntz, Esq.;
e-deposition of David Stephens, Esq.;

This discovery is necessary to respond to the Motion and, will lead to the creation of gemune
issues of facts, as follows:

2 & b — the written discovery and deposition of Gary Lewis will lead to a creation of
genuine issue of fact becanse UAIC needs to examine Lewis on who drafted the affidavit, who
advised him to refuse UALC s retained defense counsel, whether Lewis was advised of the fact
that the original 2008 judgment expired, whether Lewis was advised that the issues raised by his
cotnsel to combat the theory that the 2008 judgment is expired are already on appeal before the
Ninth Circuit and Nevada Supreme courf, wheze he got his knowledge and understanding of the
alleged facts he testified to regarding the case on appeal, why he believes UAIC s efforts to
vacafe an “amended judgment” made on an expired judgment will cause him more damages;
why, despite the preceding issue, he wanted Breen Amitz, Esq. fo enter into a stipulated judgment
in this action for the same increaged judgment he now claims to fear, how Breen Amiz, Esqg.
came to represent him, what support he has for his allegations concerning UAIC s
actions/failures to act in regard to his claims (e.g. that UATC ignored statoies, mischaracterized
the law, failed to investigate, that UAIC damaged his contractual relationship with Nalder (and
what contractual relationship exists), what facts he has to support his allegations TUAIC®s defense
is frivolous or that he will lose, what damages Lewis has actually sustained, the factual bases for
his allegations that UAIC has vicolated N.R.S. 686A.310, what facts he has to support the
allegation that UAIC breached the covenant of good faith and fair dealing or acted unreasonably,
what facts he has to support his claims of a conspiracy involving UAIC),

¢~ the deposition of Thomas Christensen, Esq. 1s necessary and will lead {0 genuine 15sues
of fact in repard to his representation of both the judgment-creditor, Nalder, and the judgment-
debtor, Lewis, in the same action, that smd conflict has cansed a fraud npon the court which he
continues to perpetrate by fomenting more litigation and has precladed UAIC from abiding its
duty to defend Lewis in blocking retained defense counsel’s aftempis to confer with Lewis and
retaining other counsel for both Lewis and Nalder to obfuscate his infentions, regarding his role
in drafting the affidavit signed by Lewis;

5 Qee Exhibit)
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d — the deposition of Breen Arntz, Bsq. is necessary and will lead to genuine issues of
material fact conceming his retention to represent Lewis by attorney Christensen and also
blocking UAIC’s retained counsel from defending Lewis and prevent them from either vacating
the improper “amended judgment” in the 2007 action or, dismissing the current complaint and,
ingtead seeking to enter a stipulated judgment which subjects his client, Lewis, to damages when
a Judgment agamst him already expired and said issus on appeal;

e. the deposition of David Stephens is necessary and will lead to material issues of fact
concerning how he was retained to amend an expired judgiment for Nalder, his diseussions with
Mr. Amtz, Baq. to enter a stipulated judgment on this action while UAIC s mtervention was
pending, hig understanding of the case on appeal when he undertook his attempt to amend an
expired judgmeni;

Maoreover, UAIC has presented the affidavit of Brandon Carroll has attested that JAIC
has been hindered in any defense of these claims because it hag been forbidden from speaking io
its insured Lewis, through retained defense counsel. See Exhibit 7 This has not only inhibited
any investigation of the claims alleged by Lewis, but also prejudiced UAIC in its defense herein
- ag can cleatly be seen. fd Moreover, this raises issues of non-cooperation under the policy by
Lewis and, thus, possible defenses for UAIC. UAIC needs the discovery and, deposition of
Lewis, to explore these issues. Id

The case of Aviation Ventures, Inc. v Joan Morris, Ine., 121 Nev. 113, 110 P.3d 59
(2003), i3 squarely on point. In that case a party brought a summary judgment motion before
discovery commenced and, despite a rule S6(f) motion by the party opposing the motion —with
affidavits attesting to the discovery needed and how it would lead to material issues of fact —the
Court denied the Motion, On appeal, the Newvada Supreme Court reversed and noted that
sumimary judgment is improper when the ¢ase ig in the early st.ag&s of litigation and a party
seeks additional tune to compile facts to support ifs opposition. Aviation Ventures, Inc v Joan
Morris, Inc., 121 Nev, 113, 110 P.3d 59 {2005).

In short, UAIC believes this case is premafture for summary judgment as the matter was

just filed. No discovery order has been entered and, no discovery conducted. Thus, no record has

been created and, moreover, no prejudice will accrue any party in allowing same discovery. The
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ghove requested discovery will lead to material issues of fact becaunse such discovery will reveal
the hollowness of Lewis®s affidavit or lack of support for same. Moreover, it will likely lead fo
defenses for UAIC conceming its prejudice by Lewis” failure to cooperate or communicate. As
such, the entite counter-motion for summary judgment as all the alleged “facts™ in support of
same motion are, at least, all in dispute or, at worst, interposed improperly to produce a fraund
upon the court and UAIC believes this discovery will reveal same and, thus, the continuance, per

rule 56(T), should be granted and the above-requested discovery allowed.

IV.

OPPOSITION TO THIRD PARTY PLAINTIFF LEWIS®' COUNTER MOTION FOR
SUMMARY JUDGMENT

In addition to the arguments to strike and stay this Motion, UAIC must also note that the
fact is Lewis” Motion should be denied cutright. The fact 1s many of the argnments made are
¢learly attempts to re-litigate matters already decided by the Federal Digtrict Court in the sister-
case on appeal and, thus, these should be summarily disregarded’. Plaintiff’s own briefs betray

this m that Lewis recyeled the exact same gruments ke made in this Motion — verbatim — as

were mede in his Motion for summory fudemert in the federal cowrt case on gppeal, In short

most of the allegations made against UAIC stem from their claims handling of the 20{7 loss and
the first suit brought by Nalder against UAIC which. resolted in the original defanlt judgment in
case 074549111 — all of which have previcusly been litigated (e g notice of the demand, failure
to pay the demand and failure to defend the inftial lawsuit) and, thus, cannot serve as a basis for
clafms herein.

Further, in terms of any “new” arguments for “bad faith”, altheugh the Counter-Motion

iz disjointed and rambling, it seems they essentially boil down to 4 claims which Lewis asserts

T Obviously, should UAIC s Mation to dismiss this third-party complaint for claim preclugion be
granted, UAIC belisves this would resolve these matters.
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have “damaged™ him: (1) that JATC did not defend him in 2014-1018; {2) That UATC was
meorrect to move for dismissal of the appellate action due to an expired judgment, (3) that UAIC
15 wrong to vy and defend him and vacate the improper amendment of the expired judgment or,
enforcement of same herein, and (4) UAIC was wrong to engage counsel to defend lim and file
mations to relieve him of a multi-million judgment and disregard his wishes. As this Court can
see, when one actually Jooks at the claims being made — without bellicose and conspiratorial
argument- the absurdity of the claims becomes clear. Overall, Lewis is argoing UATC should not
do anything and, instead, allow Counsel Thomas Christensen, who represents both the judgment-
creditor and judgment-debtor (himself), engineer a way to cover up his failure to renew his
client’s expired judgment. That UATC should pay for conflict counsel for conflicts salely
manufactured by Thomas Christensen, for his own benefit, when he is the anly attorney in clear
contlict in this matter. Regardless, Lewis® argiments are speculative at best, bat regardless,
material issues of fact remain and/or there exists a genuine dispute and, thus, the Motion should
be demied.

A, LEGAL STANDARDS
1. Standard for Summmary Judement

The defense concurs with the plaintifts that Weoed v. Safeway, 121 New. 724, 121 P.3d
1026 (2005), sets the applicable standard for summary judgment motions.

When guoting Wood v. Sgfeway, attorneys most commonly focus an the parts of the
decision that raised the responding party’s burden to overcome the motion from the “aliphtest
doubt” standard to the currently-applicable “genuine issue of material fact™ standard, That is the
case here. But the opposing party”s burden of proof is the second step in this court’s analysis, not
the first. The meovant must initially meet its burden of proof before the responding party is forced
to raize a genuine issue of matertal fact.

NRCP 56{c) requares that 3 motion for summary judgment include specific evidence to
substantiate the claims:
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Motions for summary jodgment and responses thereto shall include a concise statement
setting forth each fact material to the disposition of the motion which the party claims is
or is not genuinely in issue, citing the parficular portions of any pleading, affidavit,
deposition, interrogatory, answer, admission, or ofher evidence upon which the party
relies.

NRCP 56{c) (emphasis added).
The Wood v. Sgfeway decision supports the language of Rule 56, namely, that i is
inifially the plaintiff®s burden to present admissible evidence that would prove the claims:

Summary judgment is appropriate tnder NECP 56 when the pleadings, depositions,
answers fo interrogatories, admissions and affidavits, if any, that are properly
before the court demonstrate that no genuine issne of material fact exists, and the
moving party 18 entitled to judgment as a matter of law.”

Wood v. Safeway, 121 Nev, at 731 {emphasis added).

The decision alse states: “when a motion for summary judgment is made and supported
as required by NRCP 56, the non-moving party may not rest upon general allsgations butf must,
by affidavit or otherwise, set forth specific facts demonstrating the existence of a gemuine factual
igsne.” 1d. (emphasis added).

Here, while Plaintiff™s has submitted what purports to be “evidentiary proof™, If is really
just a concluszory and rambling affidavit of the third party Plaintiff. Accordingly, initially, UAIC
urges this Court to strike same affidavit in whole or, wnsupported and conclusory allegations
made therein, Should the Ceart 2o strike same, UAIC argues Lewis cannot meet his burden on
the present Motion and, same should be denied as the third party plaintiff’s motion would fail to
meef the minimum evidentiary standard for a summary judgment motion set forth In NRCP 56
and explained in Wood v. Sgfewey. For this reason alone, the motion nst be denied.

Alternatively, should the Court not strike the Lewis affidavit in whole or in part and/or the
Court feels Lewis has met his burden to proceed to the second step of the analysis for swmmary
judgment, UAIC directs this Court to the affidavit of Claims V.P. for UAIC, Brandon Carroll. See
Exhibit J' As can be seen, from Mr. Cartoll’s averments, it is clear they create, at the very least,
material issues of tact as to all claims raized by Lewis and, thus, on this basis the Maotion should

alzo be denied.
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2. Standards on Extra~contractual andior “bad Faith” claims

In Schumacher v. State Farm Fire & Cas, Co., 467 F. Supp. 2d 1050 (D, Nev, 2006) the

3 || United States Digtrict Court, in applying Nevada law, held that “Nevada's definition of bad faith

is: (1) an insurer's denial of (or refusal to pay) an insured's elaim; (2) without any reasonable bagis;
and (3} the insurer's knowledge or awareness of the lack of any reasonable basis to deny coverage,
or the insurer's reckless disrepgard as to the unreasonableness of the denial.”™ See fd. at 109596
citing Pioneer Chor Alkali Co., Inc. v. National Union Fire Inswrance Co., 863 F Supp. 1237, 1247
(D.Newv, 1994}, citing dmerican Excess frs. Co, v. MGM Grand Hotel, Inc., 102 Nev. 601, 603,
729 P.2d 1332 (1980); Falline v. GNLV Corp., 107 Nev. 1004, 1005, 823 P.2d &8E (1961).i In
Schumacher, gupra, the Cowrt fonnd that where an msorer did not deny coverage but simply paid
a different value than the insured requested, the insurer did not commit bad faith). Lilkewise, in
Fioneer Chior Alcholi Compary, Ine. v. National Union Fire fnsurance Company, 863 F. Supp.
1237 (D. Nev. 1994, the U 8. District Court also stated that where a legitimate confractual dispute
gxists, the insurer *is entitled to its day mm court on such an issue without facing a claim for
bad faith simply because it disagrees with [the i.nsured].” Id. at 1250. (Emphasiz Added).
Indeed, in its most recent comprehensive case involving insarer bad faith, The Nevada Supreme
Court stated, in Affstate v Miller, 125 Nev, 300, 212 P.3d 318 (NV. 2009), that “when there is a
gennine dispute regarding an insurer's legal obligations, the court can determine if the
insnrer's actions were reasonable. .. and the Cowrt “evaluates the insurer's actions at the time
it made the decision.” Id at 317, 329-330 (Emphasis Added).

The foregoing mdicates that if a dispute exists as to the merits or amount to which an
insured 15 entitled under the policy he may cerfainly seek recovery from the insurer under the
contractual provisions of the policy. However, when there is a genuine dispute regarding coverage
there can be no bad faith or exira-contractual damages. Further, that when the insured has not
demonsirated the “extent of his damages™ he is not “legally entitled”™ to any specific damages and
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a cause of action. for “bad faith™ has not accrued.

For these and the reasons set forth below, Third Party Plaintiff’s metion for summary
judgment must be denied as clearly a genuine dispute exists as to whether UAICs acfions are in
“bad faith” in merely frying to vacate a multi-million dollar judgment against him. Additionally,
as will be discussed helow, as Lewis cannot claim damages onder NRS 686A4.310 at this time, he
15 not entitled to summary judgment as to same.

B. RESPONSE TO LEWIS' “BACKGROUND ON INSURANCE CLAIMS
HANDLING LITIGATION AND VERDICTS ABOVE POLICY LIMITS

Though not clearly part of the Counter-Motion for Summary judgment, Lewis® brief of pps.
£-7 purports to set forth his “general principles of insurance™, “role of iﬁm;ranc:e companies” and,
“claims handling standards.” In response, UAIC merely would like to peimnt out the relevant and
appropriate law and statutes governing same in opposition to Lewis® claimed recitation of law.

First, in regard fo the dities of an insurer in regarﬂ to its insured, they are adequately set
forth in Allstate v Miller, 125 New. 300, 212 P.3d 318 (NV. 2009). There, the court stated that the
insurer mst give the insureds interests equal consideration to its own. 74 Here, UAIC believes
that seeldng to find the original 2008 judgment is expired and, thus, no longer enforceable as to
either UAIC or Lewir, iz in keeping with this standand.

Next, in terms of the claims handling standards, UATC mugt point out that Lewis has aliered
MN.E.8. 686A.310, generally referred fo as the Unfair Claims Practices Act — by changing the
language of the statute. As such, UAIC sets forth the actual statnie, as follows:

N.E.S. 6864310

1. Engaring in anv of the following activities is considered to be an unfair practice:

{a} Mistepresenting to insureds or claimants pertinent facts or insurance policy provisions
redating to any coverage at issue. '

{b} Failing to acknowledee and act reagsonably promptly upon communications with respect to
claims arizing under ingurance policies.

{¢} Failing to adopt and implement reasonable standards for the prompt investigation and
processing of ¢laims arising under insurance policies.

{d) Failing to affirm or deny coverage of claims within a reasonable time after proof of loss
requirements have been completed and submitted by the nsured.
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{e) Failing to effectuate prompt, fajr and equitable settlements of claims in which liability of the
ingurer has become reasonably clear.

(1) Compelling insureds to institute litigation to recover amounts due onder an insurance policy
by offering substantially less than the amormts ultimatelyv recovered in actions brought by such
ingureds. when the insureds have made claims for amounts reasonably similar to the amourits
ultimatelv recovered.

(2) Attempting to settle 4 claim by an insured for less than the amount to which a reasonahble
parson wonld have belisved he or she was enfitled by reference to written or printed advertising
material accompanving or made part of an application.

(h) Attempting to settle claims on the basis of an application which was altered without notice to,
or knowledee or consent of, the insured, or the representative. agent or broker of the insured.

(i) Failing, upon pavment of a claim. to inform insureds or beneficiaries of the coverage under
which pavmens 1s made.

() Making known to insuteds or claitnants a practice of the insurer of appealing from arbitration
awards in favor of insureds or claimants for the purpose of compelling them to accept
settlements or compromises less than the amount avwarded in arbitration.

(k) Delaving the investigation or payient of claims by requiring an insured or a claimant, or the
phyaician of either, to submit a preliminary claim report, and then requiring the subgequent
submission of formal proof of lass forms, both of which submissions contain substantially the
same information.

(N Failing to settle claims promptly, where liability has become reasonably clear, under one
portion of the insurance policy coverage in order to influence settlements under other portions of
the insurance policy coverage.

(m) Failing to comply with the provisions of NES 687B.310 to 687B.300, inclugive, or
6878.410.

(n Failing to provide promptly to an insared a reagonable explanation of the basis in the
insurance policy, with respect to the facts of the insured's claim and the applicable laww, for the
denial of the claim or for an offer to setfle or compromise the claim.

{0y Advising an insured or claimant not to seek lepal counsel.

(p} Misleading an insured or claimant conceming any applicable statute of limitations.

As will be shown below, UAIC has not violated any of the enumerated sections of ﬁhe act
and, at the very least, material issues of fact exist regarding any claimed breaches.

C. RESPONSE TO LEWIS “CLAIMS HANDLING LITIGATION SECTION

Again, though not elearly part of the Counter-Motion for Summary judgment at pps. &-72
of his brief, Lewis launches info a lengthy recitation of his view of “bad faith” law, which mostly
contains citations to dated and out of state case law which is not binding on this Court. However,
important for this Motion is the fact that this argiment is recycled — verbatim — from his last
motion for summary judement in the Federal couvt action on appeal, which he filed in March
of 2013. See Lewis/Nalder ‘s Motion for Summary Judement, filed March 4, 2013, attached hereto

as Exhibit 'E’, pps. 13-18; Bee aleo, Appellont Lewis/Nalder's Opening Brief on appeal to the

Nimth eiroudt, atfached as Exhibit "I Thig is germane to this Motion because this is further proof
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that Lewis’ third party complaint and, counter-motion for summary judgment, is clearly an

attempt fo re-lifigate the issues already decided by the Federal District Court in Nalder ef al.

v [JAIC, case mumber 2:09-cv-1348, which is now on appeal. Overall, given that the arguments are
the same and, to save this Court from further briefing herein, TJAIC attaches hereto a copy of its
Opposition to that 2013 Motion for summary jodgment by Lewis and, incorporates all of ifs
arguments, in regard to the cases cited, herein. Copy of UAICs Opposition fo Lewis/Nalder's
Motion for summary judement in Federal court actions is attached hereto as Exhibit 'F.’

In short, JAIC would point ot the proper standard for bad faith claims in Nevada was
enunciated in Alstare v Ailler, 125 Nev. 300, 212 P.3d 318 (NV. 2009), that ““when there is a
genuine dispute regarding an insurer's legal obligations, the court can determine if the
insurer's actions were reasonable... and the Court “evaluates the insurer's actions at the time
it made the decision.” fid at 317, 329-330 (Emphasis Added).

Further, in terms of Lewis” ¢itation to Landow v. Medical fns. Exch. of Cal., 892 F. Supp.
239 (1955), for the prc;pr:rsition that an insurer could be held liable for emotional distress caused to
an insured by a failure to seftle a claim prior to litipation, that case is a federal district conrt case
and, thug, not binding on this Court. Indeed, no Nevada court has ever allowed such damages.
Moreover, in Zandow the parties acknowledged coverage was in effect and merely disagreed over
whether the insurer should subject an insured to the stress of lifigating the clalm. Id Here, the only
additional litigation herein has been initiated by Nalder and UAIC has tried to terminate this new
litigation mnd, thus, that case completely distinguishable from the case at bar.

D. RESPONSE TO COUNTER MOTION FOR SUMMARY JUDGMENT

As noted above, the areas of the alleged dispute raised by Lewis® third parfy complaint and,
counter-motion. for summary judgment on same fhird party complaint, stem from alleged
disagreements over whether UAIC should be allowed to defend him and, relieve him of a mulii-
million dollar judgment which UAIC believes is expired. The issue of whether the 2008 judzment
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is expired 1§ squarely Eefr::-re the Nevada Supreme Court and, thus, is ¢learly an issue of genuing

dispute. See Fxkihit ‘B Moreover, given the affidavit of Brandon Carroll for UAIC (Exhibir '), -
there also is clearly a genuine over UATC s duty to defend Lewis and, how they may do so fo try

and relieve him from a multi-milion dollar judgment which it believes expired. If there is a

genuine dispute over bath thﬂ.‘i.?ﬂlidit}f of the judgment which forms the basis of this suit as well as

UATIC's duties to Lewis in relation thereto, by defimtion, there can be no bad faith or exira-

comtractual remedies and, this Court should deny the Motion. The Nevada Supreme Court has held

that, generally, issues of bad faith are questions for the jury. Alistate v Miller, 125 Nev, 300, 212

P.3d 318 (NV. 2009

1. UAIC is Not Liable for any Judgment Apainst Lewis in this Action Merely becanse it
has intervened.

For hig first argurnent, ngis argues that becanse UAIC arpued if may be [iable for a
judgment against Lewis In its Motion to intervene it is now liable for any judgment. This 15 surely
a case of Lewis trymg to have the *“tail wag the dog’ and the argument should be outright denied
for being meorrect in. fact and law.

UATC sought to intervene under N.R.CP. 24, NRCP 24(a)2) imposes four (4)
requiremnents for the intervention of right: (1) the application must be timely; {2} it must shov an
inferest in the subject matter of the action; (3} it must show that the protection of the interest may
be impaired by the disposition of the action; and (4) it must show that the interest is not adeguately
represented by an existing party, State fndus, fns. Sy v, Eighth Judicial Dise. Cowrt, 111 Nev, 28,

888§ P.2d 911 (1595). °

# The Rule specifically reads: (a) Infervention of Right. Upon fimely application anyone shall be permitted
tiy Intervens in an action: (1) when a statute confers an woconditional right to intervens; or (23 when the
applicant claims an interest relating to the property or transaction which is the subject of the action and he
is 50 sitnated that the dispasition of the action may as a practical matfer fnpait or impede his ability to
protect that inferest, unless the applicant's interest iz adequately represented by existing parties.
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In arguing the Maotion UAIC arcued, alternatively, that it had an interest that may be
impaired rof only in protecting Lewis, but because “UAIC could potentially be responsible for any
damages Lewis is found liable for — including the imstant amended judgment.™ In his Motion,
Lewis takes out the word pofentially to try and trick this Court into thinking IJAIC has somehow
admitted it will be lable. Accordingly, this Conet should ipnore this ndiculous argument.

JAIC? s intervention was done as a necessity to protect both Lewis and UAIC due fo Lewis”®
mﬁnsel’s conflicted machinations. To allow this arsument of Lewis would be to undermine the
issues of the validity of an expired judgment — the exact fssue Nalder has gought to forom shop
away from the Nevada Supreme Court — and reward this behavior.

Further, is Lewis or, his Counsel, soggesting that, if UAIC had not intervened, he would
not have sought to collect same from UAIC? The obvious answer tndereuts this ridienlous circular
argument.

In seeking to indervene - after Lewis' counsel forbode refained defense counsel from
defending him — UAIC was merely 10 prevent the obvious schemes of Nalder and Leswis to do an
‘end run” around the Nevada Supreme court and improperly resurrect an expired judgment. Merely
intervening does not, ipso facto, mean UAIC is responsible for any judgment entered. At the very
least, material issues of fact exist over this issue and, thus, the Court should deny thas claim.

2. UAIC hag Not Breached the Covenant of Good Faith and Fair Dealing

As nofed above, when one manages to wade through the Third Party Plaintiff’s brief, the
actual “new” ? arpuments for “bad faith” presented in the Mofion, it seems they essentially boil
devn to 4 claims which Lewis asserts have “damaged” him: {1} that UATC did not defend him in
2014-1018; (2) That TTAIC was incorrect to move for dismissal of the appellate action due to an

expired judgment, {3) that UAIC iz wrong to try and defend him and vacate the improper

¥ That is, thase, net litigated in the case on appeal
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amendmeit of the expired judgment or, enforcement of same herein, and {4) UAIC was wrong to
engage counsel to defend him and file motions to relieve him of a multi-million judgment and
disregard his wishes. Each, when actually reviewed, can be easily dispensed with as clearly, at the
very least, 1ssues of matenal fact exist per the affidavit of Brandon Carrell (ExAfbit V'), on behalf
of UAIC, Moreover, the case law cited by Lewis is clearly distinguishable. Accordingly, the
motion for summary judgment on these claims should be denied.

g, LAIC had no new defenge obligations to Lewis in 2013-2018 unitil the attempt to amend
the 2008 fudgment and, rew acfion, were discovered

In hiz Motion, Lewis argues UAIC did nothing to defend him in 2013-2018 and, as such,
UAIC cannot possibly claim to be defending Lewis now. This argument misses one clear issue —
that there was no new difty to defend triggered in the fime after the Federal District court fimst
found an implied policy, in October 2013, and when the attempt to amend the judgment and new

action being filed was digcovered m July 2018, Quite stmply, there was nothing to defend in the

time noted by Plaintiff and, accordingly, this argument is hollow and should be digregarded.

In Andrew v Cepfiry Suwrety Co., 2014 WL 1764740,%6 (D, Nev. 2014), the court
concluded that the Nevada Supreme Court would apply a “four corners rule™ with respect to an
insurer’s duty to defend analysis such that an insurance company’s defense obligation is

determined by comparing the allegations in the complaint to the terms of the policy. Under

Mevada law 1t is long been the case that where theie iz no potential for coverage, no duty to defend

oF indemnify exists. Bidart v. Amer. Title Ins. Co., 103 Nev, 175 (1987). Moreover, the Nevada

- Supreme Court stated that the duty to defend ig not absolute and only exists when there is arguable

or possible coverage. United National Ins, Co. v Frontier Ins. Co., 120 Nev. 678, 687 (2004).
In the case at bar, it is unquestioned that no coutt found a policy In existence, such as to
afford Lewis a defense, wnil October 2013, Lewis tacitly admits this when he alleges UAIC did

*nothing to defend him™ in the ensuing 5 years until thege new 1ssues arose. The fact 1s, UATC had
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no reascen to defend him, because no new complaint had been filed, pursuant to the above-nofed

case law, to trigger its defense obligations. Accordingly, where no action triggered 1ts defense
obligations until the present matters arose in 2018, there was no duty to defend um. Accordingly,
this argurment is an attempt to fool the court into think UATC fafled to act. The court should not be
fooled.

Further any argument that TAIC should have, upon learning of its duty to defend, tried fo
vacate the original 2008 judement in 2013, is also specious. As this Court kmows, the procedure
for opening and/or vacating judgments is govermned by N.R.C.P. 60 and, sub-section (b) of that rule
specifically notes that a 6 month time limit applies. Accordingly, as the default judgment against
Lewis was entered in June 2008, UAIC learning of its duty to defend in 2013 still left it with no
timely recourse regarding said default jﬂénmt on behalf of Leswis. Accordingly, this argument
is also hollow and should be disregarded.

Az such, the claims that UATIC failed to defend Lewis in 2013-2018 is a red-herring that
should be disregarded by this court and, serves as no basis for surnmary judgment.

b, At the very least a material isswe of fact exists as fo whether U4IC 'y aotion in moving
to dismiss the Appellate action due to the 2008 fudement beinp expired was not in bad
fuith and, did not damaee Lewis,

Without any legal authority, Lewis argues that UAIC s actions, in moving to dismiss the
Nalders” appeal in the federal court action, by clatming the judgment against him expired, without
mforming him or, seeking a declaratory judgment action on sama; was In bad faith and “damaged
him.” Lewis makes no showing of these damages and, overall, the arpument 18 simply without
merit. At the very least a material issue of fact exists as to this issue.

It has never been contested by Lewis that the original 2008 judgment against him expired
and, was not timely renewed. As noted herein, ypon realizing the judgment was expired, TTAIC
moved to dismiss the appeal as the judgment it was seeking damages for was expired. Specifically,

fn that Motfon, UAIC argued the judgment is unenforceable — as fo Lewis and UAIC.
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Accordingly, rather than damage [ewis, the Motion actually sought to confirm that the judgment

against Lewis way expired. The issue 1§ still on appeal. Indeed, in accepting the certifled guestion,
the Nevada Supreme Court rephrased the question as follows:

In an action against an insurer for breach of the duty to defend its insured, can the
plaintiff continue to seek consequential damages in the amount of a default
judgment obtained against the insured when the judgment against the insured was
not renewed and the time for doing so expired while the action against the insurer
was pending?
See Exhibit ‘B’

As this Court can see, regolution of this question in favor of UATC is also a resolution in faver of

Lewis as the judernent against him would be void, As such, given the question is before the Nevada
gupreme Court, at the very least a material issue of fact exists regarding whether these actions
*damaged’ Lewis or, conversely, helped him. Accordingly, UAIC and Lewis” interests are aligned
in seeking to extinguish the judgment a,gainsf him and Lewis arguments otherwise are not based
on anything but sheer conjecture.

Furthermore, in terms of Lewils argument that UAIC should have filed a declarafory
judgment on this issue first, to Htigate the alleged “tolling statutes™, this is also a red-herring, After
all, should the Nevada Sapreme Court rule against UAIC on the above question, in terms of the
ability for Plaintiff to putsue damages on the 2008 judgment, Lewis is iin 5o waorse position than
he was before UAIC moved fo dismiss. That is, if the court finds the action for consequential
damages may proceed, regardless of the judgment’s expiration, the Court must still find UATC is
responsible for same consequential damages. Whether or not TTAIC ig successful on that second
izmie iz independent from the judsment issue and, thus, agam, Lewis i3 in no different position
than he would have been before the Motion to dismiss — as that issue was currently before the
supreime court.

In short, Lewis has not adsquately articulated how UAIC moving to dismiss the appeal for

an expired judgment “harmed him” — because he cannot. Moreover, even if Lewis comes up with
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some argument, the fact remains that at the very least a material issue of fact exists on this issue

per the affidavit of Brandon Carroll (exhibit ') and the pﬂnding decision on appeal. Accordingly,
the Court should deny the summary judgment on, this issue.

¢. At the very least o moterial issue of fact exists as to UAIC's duty to defend Lewis in
regard o the amended fudgment ond "new ™ action and same did not damage Lewis.

It appears that Lewis® additional arpument is that, as UAIC breached the policy when it
initially refused to defend Lewis in regard to the original 2007 action, it cannot defend him now
as it has relinguished the right to control the defense. Lewis relies on a California citation for this
proposition. In short, the theory Lewis 15 advancing is distmguishable from the case at bar for 2
simple reasons, UAIC had no policy in effect for Lewis (and, therefore, duty to defend) until

October 2013 and, second, these are mew actions and, thus UAIC never breached the duty o

defend these *new™ actions. Accordingly, at the very least a material 1ssue of fact exists as to this

¢laim and, surmmary judgment should be denied.
It is axiomatic that a policy a liability insurance comes with a duty to defend and, that same

duty is broader than the duty to indemnify * United Nat'l Ins. Co. v. Frontier Ins. Co., 120 Nev.,

678 (2004). Tt iz further well-settled in Nevada that when an insurer refaing defense counsel to
defend ifs insured, same counsel reprezents both the insurrzar and insured and has duties o both.
New. Yellow Cab Corp. v Eight Jud Dist Cowrt of Nev, 123 Nev. 44 (2007). Such dual
representation is allowed as long as no actual conflict exists, i

Accordmgly, under the above noted case [avw, {JAIC has a dufy to defend this action on
Lewis' behalf — and attempt to reﬁeve Lewis from this “amended judgment- and has retained
cotnsel to do just that. There is nothing improper in this regard. The fact remains TTAIC s duty to

defend was only established, at law, in 2013 and, thas, UAIC is trying to comply with same here.

10 Thus, UAIC would have a duty to defend even if policy limits have been fendered, which they
have been here.
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The issues swrrounding the amending of the 2008 judgment and, new suit filed, only arose this

vear and, thus, UAIC's duty to defend these new judgiments and claims only arcose now. By

seeking to stand by its duty to defend Lewis and, seeking fo relieve him of an expired muulii-
million dollar yndgment - which UAIC believes was improperly aftempted to be revived- there is,
at the very least, a material 1ssue of fact ag noted in the Affidavit of Brandon Carroll (Exhihit
J'). Moreover, these issues are partially before the Nevada Supreme Court.

The case cited by Lewis in support of these arguments, Hinton v. Beck, 176 Cal. App. 4%
1378 (Ca. Ct. of App. 2009), is both non-hinding on thig court and, easily disthmguishable. In that
cage the Court prevented an ingurer from intervening in a personal injury case, while it was still
being lifigated, after it failed to defend. f4 Here, the mattaf UAIC allegedly failed to defend was
litigated back i 2008 and the judgment entered then TUAIC has not tnied to mmtervene in that
original matter, nor challenge the original default judgment enfered in 2008, Rather, only after a
court found a duty to defend and, then, an improper attempt to revive the expired 2008 judgment
through amendment and, a new action filed, did UAIC seek to intervene. Accordingly, theée
factors distinguish thiz matter from the Hinfon case and, at the very least, create a material 1ssus
of fact regarding TJAIC's ability to defend Lewis and intervene to contest these issues.
Accordingly, again, this should not be a basis for summary judgment.

Finally, Lewis utterly fails to articulate how UATC retaining defense counsel on his
behalf or, intervening, and geeling to vacate an expired judgment and dismiss a newly filed

action based on same expired judgment is not in his interest. Lewis argument that a failed

defense for him here will result in a large judement against him is absolutely ridiculous for 2

reasons. First, if a judgment ends up being entered against him, ke fs no worse position than he

would heve been had UAIC not tried fo defend him. Second, the fact is, by way of stipulated

judgment, Lewis atfempied to enter the exact fudement Plaintiff Nalder is seeldng in the new

action. See Stipulated Judgment, aﬁaﬂh.e.:i hereto as exhibit ‘K7 Accordingly, any argument that
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Lewis makes claiming a failed defense here would expose him to the gxact same judement he

sought to stipulate too - 15 owutlandish.

Regardless, as noted above, UAIC has a duty to defend and a material issue of fact, at the
very least, exists as to whether UAIC?s actions herein in trying to relieve Lewis from this
judement and, new action, was in ‘bad faith’ or “harmed him” Accordingly, the Court should
also deny this ground for summary judgment.

d At the very least a moterial tssue af fact existy in regard to U4IC s retention of coungel

for Lewis and have him file Morions on fis behalf under their ity to defend.

Lewis also takes umbrage with the fact that UAIC retained counsel to defend him in these
actions and, that said counsel either failed to heed his communications and/or filed pleadings
without his consent. On the surface this could seem to be a compelling argoment - as Lewis paints
Tindall as some rogue counsel out for UATC s inferest and not his own. However, when one views
the actnal circumstances it is apparent that Lewis argument 1= built upon a false premise. That is,
he claimg Tindall*s actions in filing a motion to vacate a molt-million dollar judgment and, dismiss
an action on same judgment, is somehow “harming™ him. This iz pure speculation with no factual
proof of harm. Moreover, the arpument fails to aclknowledge UAIC’s duty to defend him from
thege actions and, indeed, what may be the manipulations of his Coungel, Thomas Christensen —
who also represents the creditor and, thus, is conflicted. In short, UAIC has a duty to defend per
the ruling of the federal district court and UAIC 1z merely trying to fulfill that duty. At the Verj;r
least, therefore, a material isswe of fact exists as to these issues.

Tt is axiomafic that a policy a liability insurance comes with a duty to defend and, that same

duty is broader than the duty to indemnify.!! Cnited Nat 'l fns. Co. v. Frontier Ins. Co,, 120 Nev,

678 (2004). It is further well-seftled in Nevada that when an insurer refaing defense counsel to

1 Thus, UAIC would have a duty to defend even if policy limits have been tendered, which they
have been here.
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defend its insured, same counsgel represents hoth the insurer and insured and has duties to both.
Nev, Yellow Cab Corp. v Eiehr Jud Dist. Court of MNev., 123 Nev, 44 (2007). Such dual
representation is allowed as long as no actoal conflict exists. 74 An inswrer must only provide
independent, “Cumis™ counsel, when an actual conflict exists. Stafe Farm Mut. duto. Ins. Co. v
Hansen, 357 P.3d 338 (2013).

In the case at bar, the federal distriet cowrt case, in the matter on appeal, the court there hag
implied an insuwrance policy between Lewis and UAIC for the time of the July 2007 loss. See
Fxhibit H " 'The policy which was implied states, in pertinent part, as follows:

We will defend any suit or settle any claim for damages as we think appropriate, We
will not defend or settle any suit or claim after we reach our ot of liakility. We have no
duty to defend any suit or setfle any claim for bodily injury or property damage not
covered under this policy.

See Copy of UAIC policy terms, affached hereto as Exhibit ‘M, at page 2, Part I — Liability,
Coverage 4. Indeed, the right of an imsurer to control the defense has been recognized by the
MNevada Supreme Court in 4ilstate v Miller, 125 Nev. 300, 212 P.3d 318 (NV. 2009).

As can be seen from the above-cited principles and, implied contract, UAIC had a duty to

defend Lewis beginning, at least, on October 30, 2013, As discussed above, this duty was not

triggered unfil JAIC was made aware of the new “amendment” of the expired judement and, the

new action thereupon, herein, when Nalder gave nofice she was going to defanlt Lewis. See Exhibi

o including atachmenty thereto. Given these events, UAIC felf it needed to defend its insured
and did so, despite counsel for third party Lewis” interference because of his conflicted dual
repregentation of the ereditor and debtor, eventually retaining Randy Tindall, Bsq. to file necessary
motions to vacate the “amended” judgment and dismiss the new action, fd This was reasonable
and proper under the circumstances. Lewis has yet to articulate how this will‘has harmed him.
Accordingly, at the very least UAIC®s actions can be seen ag reasonable and, thus, a genuine

dispute exists as fo these issues, preventing summeary judgment.
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In his Motion, Lewis maintains that UAIC has breached the covenant of good faith and fair

dealing because either, (1) Attorney Tindall never talked to Lewis, (2) Attorney Tindall and/or
UAIC failed to gmve notice to Coungel for Nalder and Lewis, Tom Christensen, and (3) filed
pleadings without his consent and/or that he asked be withdrawn. In support of these claims, Lewis
cites Powers v U844, 114 Nev. 690, 962 P.2d 596 (1998) for the broad principle that an insurer

cannot “deny a reasonable request of the ingured or harags the mnsured ™ Lewis Motion, p. 15, lines

15-17 The problem is, of course, nowhere in the Powers case is such a prineiple noted, As this
Court is probably aware, the Powers case 1s generally cited in regard to two 1gsnes — (1) an insurer’s
burden for alleging a material misrepresentation under the policy to deny coverage and, (2) that &
quasi-fiduciary duty between the insured and insurer exists which iz part of the covenant of good
Jaith and fair dealing which reguires the insurer fo puls s inferests on equal footing with the
imsureds. Powers v U544, 114 Nev, 690, 962 P.2d 596 (1998), Specifically, in Powery the ingurer
was found to have wrongfully denied a claim and, indeed scught to prosecute ifs insured for
making a fraudolent claim, when it appeared the insurer may have manufactured evidence against
its insured. /& Indeed, because of such behavior the court upheld the bad faith finding against the
insurer. i The only mention in the Powers decision of the insurer “disregarding™ requests of the
ingured 1s in relation to the fact the jury agreed with Powers that USAA had refosed hig (1} requests
for photos used at his EU.O., (20 failed to allow him to be present when his sunk boat was raised
and, (3} failed to protect the boat (evidence) after it was raised. Jd. at 602, 700.

Ag sich, when one reviews the case relied upon by Lewts for his claims, 1t 18 clearly
distinguishable. Nowhere does it say an insurer cannot seek to vacate an expired judgment against
itg mnsured nor, defend him from a suit based upon same improper judgment. See Exhibir V7
Moreover, the issues are digsimilar to Powers. In Powers the insurer denied the insured reqﬁests

that dealf with access to evidence — evidence he needed to defend a criminal froud case. Asnoted

above, USAA apparently denied Powers access to photos used at his E.U.O., to be present when
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evidence was collected and, failure to protect evidence. Such actions do not even come close fo
equating with the claims Lewis’ makes against UAIC here. Rather, Lewis complains the UAIC
failed to commumicate or, communicated improperly, or failed to heed his demand to cease the
defense. Besides being completely different that the alleged refusals in Powers, it also true that
thege arguments omit relevant facts, Namely, that conflicted counsel Thomas Christensen was
prohibiting retained defense counsel from communicating with Lewis. Id As such, the complaint
that UAIC failed to communicate with Lewis, or copy Christensen on correspondence is a red-
herring considering issues of fact exist over Christensen’s frue motivations and conflicts, as well
a3 interference with or, non-cooperation under the policy. /7. The other problem with this argument
ig it ignores UAIC s right to control the defense of its insured under the policy, noted above. As
such, given UATC s right to control the defense there is at least a maferial issue of fact or, genuine
dispute over this issue and Lewis” iight to “deny himself a defense.”

Congider this hypothetical: Single vehicle accident with a husband driving and he is
allegedly negligent causing an accident injuring his passenger, who is his wife. Under Nevada law
the wife would bave to sue her hushand for negligence to recover. Under Lewis” theory, the
hushand could refuse retained defense coungel and command them not to mount a defense fo his
wife"s claims claiming he was negligent and does not want fo contest it — despite the insurer having

evidence that either, he way not negligent or, there may be collusion with his plainsifffwife. This

- would turn justice on its head and, potentially, allow a frandulent claim. UAIC hopes this Court

can see the parallels here. That is, James Nalder (claimant Cheyanne’s father) and Gary Lewis

have heen friends for years. The loss, where Gary hit James’ daughter, occurred while they were

both in aitendance at their biker's club picnie. It is understandable if Lewis feels gnilty for his
actions and wants to see his friend’s daughier compensated. Lewis also has no fondy of lus own

g0, of course wants an insurer o pay. Lewis is also represented by the same counsel who represents

the creditor — Nalder. TAIC hopes the ¢court see the concern for the same fraud or collusion, as in
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the hypothetical above, here. In short, an insurer must be able to mount a defense where it believes

a defense to its insured is valid- as UAIC believes it has done here — even when the insured
proclaime not to want same, especially when potential fraud or collugion may be involved. [

Finally, again, Lewis” argument that if UAIC’s defense through retained defense counsel
fails, he will be exposed to a larger judgment than he otherwise would have is completely
baseless. First, without any defense, Plaintitf would simply enter the judgment she seeks —
adding on interest acerued, efc. So, if the defense fails Lewis® 18 in no worse a position. Further,
the argument is completely undercut by the fact that his “independent™ counsel, Breen Amtz,

Esq. by way of stipulafed judgment, attempted to stipulate to the exact judgment Plaintiff Nalder

15 secking in the new action with nterest accrued tacked on. See Stipwdared Sudement, attached
hereto ax exhibit 'K ' Accordingly, any argument that Lewis makes claiming a failed defense

here would expose him to the exact same judgrnent he sought to stipulate too - is not enly

specious, but ignores an insured's duties to mitipate his damages. Moreover, this court should
note that attorneys can be fiduciaries too. By this action is counsel for Lewis (Christensen and
Aratz) puiting thetr interests ahead of Lewis”,

At the very least, given the Nevada Supreme Court 15 ¢urrently fasked with deciding the
i2sues coneerning the validity of the 2008 judgment, these defenses cannot be argued as “frivolons™
and, af the very Jeast, an issue of fact exigts over the defenses Further, there is no evidence of
conspiracy except Lewis” conclusory allegations —which UAIC has denied. Jd Most importantly,
as ﬁatad throughout this brief — Lewis has not articulated how these defenses by UAIC hare him.
UAIC iz merely trying to refieve him from a multi-million dollar judgment. TTATC has a dufy to
defend him per court ruling and, a right to control that defense. Moreover, UAIC believes this ié
in Lewis® interests and, that UAIC s and Lewis’ interests are actually aligned here. /4 Regardless,
certainly there is a material issue of fact regarding whether UAIC is pufting ity interests above
Lewis’. Finally, at the very least a “genuine dispute” exists over thess issues, preventing S'LIH]I[]&I‘};
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judgment for Lewis.

e. At the very least, materiod issues of fact exist as 1o Lewis’ other claimed breaehes of
the covenant of good faith and fair dealing

Again though difficult fo discern from the disjointed brief, it seems that in addition to the
‘main’ claims for breach of the covenant of good faith and fair dealing discussed above, Leswis®
also make some other accusations. UATC will digcuss sach, below, but in short, again they suffer
from the same defect a5 those above- Lewis” claims are speculative or conclusory and, at the very
least genuine disputes regarding these issues exist between UAIC and Lewis, and thus matenal
1zsues of fact, preventing summary judgment,

Levwis’ elaims that, because he asserts a conflict exists between himself and retamed
defense counsel, UAIC must pay for independent, “Cumis™ counsel, in this case Breen Amitz, Bsq.
However, as will be shown an issue remaing whether there is an acfual conflict or merely one
confrived by Nalder's counsel, Tom Christensen, colluding with Lewis. In short, an insurer must
only provide independent, “Cumis” coungel, when an actoal contliet exists. Stave Farm Mt duro,
Ine Co. v, Honsen, 357 P.3d 338 (2015). In this case, although Lewis’ clafms thete is a conflict -
same s not readily apparent. Rather, the conflict iz allegedly becanse Lewis doss not want his
retained defense counsel to vacate an expired multi-million dollar judgment against-um because
of vague references to *harm to a contractnal relationshap” which. 1s not supported or explained. As
such, this alleged conflict hardly passes the ‘smell test.” At the very least, Leewis must come forth
with some evidence explaining this claim and, the alleged damage'?, which he has not. Regardless,
to be sure, UAIC has filed a declaratory judgment action on the issue, which is now pending before
the federal district court and, at the very least, this court should consider this a material issue of

fact as to whether a conflict actually exists. See Exhibit F' Furthermore, the fact this alleged

Y Lewwis cannot cure this in his Reply. Bvidence supporting claims must be set forth in his initial
brief s0 TUATC can properly respond.
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conflict - and, indeed Lewis ‘independent counsel Amtz - appears to be engineered by Counsel for
the judgment-creditor Nalder “on Lewis” behalf” further, adds to the aroma of this conflict. As

stated herein, the only attorney — Tom Chrigtensen - with an actual conflict in this case —Is fhe one

complaining of same. This should not escape the attention of this cowt. Accordingly, UAIC asks
this court to find a genuie dispute c:;:ists on this issue or, at the very least, a matenal issue of fact,
preventing summary judgment.

Mext, Lewiz makes the improper and false claim UAIC failed fo parsue settlement
negotiations to relieve him of the judgment. First, discussions of offers of compromise are
improper and not admissible under statute. N.R 8 48 705. Moreover, this is not an established
cause of action and, rather, may be a factor to consider in bad faith action. 4listate v Miller, 125
Newv. 300, 212 P.3d 318 (NV. 2009). Most impnrtantl};, however, the allegatiom is watrue, TJAIC
attended a mediation of these matters several fimes, both through court mandated ones on appeal
and, thiough private mediation. Accordingly, this argument also cannot sustain sommary
judgment.

Lewis also claims, oddly, that UAIC has done no investigation to relieve him of the
judgment. This argument is baffling because UAIC bas retained 2 defense counsel — Steve Rogers
and Randall Tindall — to do just that and, indeed, Steve Rogers drafted motions explicitly stating
the reasons why the amended judgment should be vacated, the original judgment s expired and
that the new action be dismissed. See Fxhibir /L ° Accordingly, this argument should be dented.

F The defense provided Lewis iv not frivelows and, instead, is seeking to relieve him of
an expired fudemernt — issues which are before the Nevada Supreme Cowrt.

In his brief, Lewis contines to assert issues regarding the validity of the judgment pursuant
to the Mandlebaum case or, tolling statutes. The issues are not only before the Nevada Supreme
Court, but extensively briefed elsewhete and, thus, UATC will not re-state all arguments. In short,

however, it is clear a material issue of fact exists over thege issues.
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Nevada law provides that the statute of limitations for execution upon a judgment 15 sig (6}
vears. NRS 11L.150{1 Wb}, The judgment credifor may renew a judgment (and therefore the statute
of limrtation) for an additional six years by following the procedure mandated by NRS 17.214
The mandated procedures were not followed. Therefore the judgment expired.

(1) Payments by UAIC on a judgment entered against if, in a separate action,
do not toll the expiration of the 2008 jndgment entered against Lewis.

Contrary to Plaintiff’s asgertion, the payments made by UAIC in 2015 were not

“payments on [this] judgment.” Instead, the payments made by UATIC went toward satisfaction

of the judgment entered by the district court in the action asainst UAIC, now on appeal. See

FExhibir *J.' And because the H.C-ﬁ(};l againgt UAiC was not an action upon the original defanlt
judement here'? but in a separate action under assipnment against UAIC, T4 did not
acinowledge the validity of the oviginal defanlt fudgment by satisfving the fudgment enfered
pgainst it by the district couwrt,
{i)  The deadline to renew the Judgment was not tolled by any statute or rule

Lewis has suggested that the deadlines mandated by WRS 17.214 were somehosw sxtended
becange cerfain statufes of information can be tolled for causes of action under some
circumstances. Mo such tolling appliss to renewal of a judgment because renewal of a judgment is
not a cause of action.

-The introduetion to NRS 11.090, the statute of limitation law, states that it applies to:

“...actions other than those from the recovery of real property, unless further limited by specific

13 An action wpan a judgment is one that seeks to collect upon 2 debt owed. See, ez, Fid New?
Fin. Inc. v. Friedman, 225 Ariz. 307, 310,238 P.3d 118, 121 (20100 (“Our post-statehood case law
confirms that every judgment continues to give rse to an “action to enfores L, called an action upon a
judgment.” ... Aswag true at common law, the defendant in an aotion on the fudement under our
statutory scheme is generally the fudgment debtor, and the amount sought is the outstanding liability on
the crginal judgment. The judgment debtor cannot deny the binding force of the judgment, but can assert
such defenses ag safisfaction or partial payment. If indebtedness remaing on the original judgment, the
action results in 2 new judgment in the amount owed. ™) {infernal citations omitted and emphasis added).
Appellants” action against UAIC, howeser, was not an action to collect on the defanlt judgment, as UATC
was not a judgment debtor thereon.
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statute...” The list which follows includes varions causes of action for which suit can be brought.

MNowhere in the list is renewing a judement defined as or analogized to 8 cause of action.

The MNevada Supreme Court has held that actions to enforce a judgment fall under the srx
year “‘catch all” provision of NRS 11.090(1)(a). Lever at 403, 168 P.3d at 715 (“An action on a
judgment or its renewal must be commenced within six yvears under NES [1.190 (1) {a}; thus a
judginent expires by hmitaiion m six years™). In summary, neither statute, NRS 11.190 nor NES
17.214, provides for any tolling of the fime period to renew a judgment.

(iiiy  The Mandelbanm case is not persuasive.

Finally, any reliance by Plaintiff on the Court’s holding in Mandlebaumn that the
judgment creditor’s and assignee’s action was timely brought because the statute of [mitations
was tolled due to the rudgment debtor’s absence from the State of Nevada, is misplaced because,

as discussed above, the action against UAIC on appeal 18 not an action on the judgment sufficient

to satisfy the requirements of NRS 11.150.

Simularly, Lewis cites to Los Angeles Airways v Estate of Hughes, 49 Nev. 160,659 P. 2d
871 (1983) apparently for the sarme proposition as the Mandelbaum case. However, again
Hurhes also offers no support for the argument because in that case to the tolling of statutes for
filing of an action and says nothing about extending the time to renew a judgment. Los Angeles
Afrwoys v Estare of Hughes, 99 Ney, 166, 659 P. 2d 871 (1983). Moreover, again, the relignee ig

also misplaced because, as discussed above, the action against TJAIC on appeal iz not an action

on the judement sufficient to satizfy the requirerments of NRS 11.190.

Accordingly, for all of the above, these arguments also cannot save Plaintiff or Lewis and,
in any event, provide no support for the summary judgment herein.

3. UAIC has not breached any provision of MBS, 686A.310 nor, iz Lewis entitled to
relief under the gtatute anyiway.

14 Should Plaintiff raise any forther arpoments in tegard to this issue in hig reply, UAIC would
meotporate its arpuments in its Reply in support of its Motion to vacats the amended jndpment, hersin.
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Again, wwhile unclear, if Lewis iz claiming UAIC breached the unfair claims practices act,

it i clear he has not met his burden to supply facts to support same. Moreover, should this court
find some issue, in the alternative, UAIC argues the Affidavit of V.P. of Claims Brandon Carroll
creates a matenal 1ssue of fact in ragai‘ds to any such alleped breaches. See Exhibit *J°

In this way, for the statutory section for which Lewis has alleged violations by UAIC —the
evidence for violation of any section is not set forth and, in the Ieast, is in dispute as material issues
of fact exist. For these simple reasons, plaintiff’s Motion for summary judgment should be dented.

Furthermore, UAIC argues that, under an implied insu.ranc.f: policy — as Lewis has here -
he has no cause of action under N.R.S. 686A.310, as these causes of action were not anticipated
for “implied contracts.”

A District Court Judge for the Distret of Nevada reached this very conclusion in
interpreting Newvada law. In Mevada Assoc. Servs., Inc. v First Amer. Title fus. Co., 2012 7.8, Dist.
LEXIS 105466 (U.S, Dist. NV 2012}, the Court thers found Plaintiffs were seeking an implied
insurance contract and, as such, N.R.S, 6864 310 was simply inapplicable to such a constructed
contract and dismissed the claims. In so ruling the Court stated that:

“Plaintiff's ¢laimg are based on a purported implied contract and Plaintiff has cited no
authority suggesting that NR.8. § 6864 applies to implied agreements. Plaintiff's claim
under this statuie are bare assertions or mese recitations of the law void of factual allegation
and cannot survive the motion to dismiss. Accordingly, the Cowrt dismisses the claims for
violations of N.R.S. § 686A.7
Id. at 9-10.
It should be apparent the soundness of the Cowrt’s rationale in Nevada Adssoc Sers.
Because the statute only applies, by its own terms, to an insurance policy. Here as is undisputed
there was no Insurance policy in effect on the date of loas, NLR.S. 686A 310 should not be applied

retroactively where no written comfract was in place. Moreover, UAIC argues it would be

inherenfly unfair for a Cowrt to imply a contract where one existed, only then to apply,
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refroactively, duties from a statate to the parties of this new, implied contract.

Additionally, even were Levwis to have proved a viable statutery violation has Motion must
still fail because he has not presented any admissible evidence that any alleged violation has caused
him to suffer damages or, the amount of said damges.

It is clear that section 686A.310 requires that a claimant’s injury be “as a result of” an
insurer’s action. See Exhibit ‘47, 6864.310 (2). This reading of the statute is confirmed by the
Nevada Supreme Cowrt in Palmer v Del Webd s High Sierra, 108 Nev, 673, 674 (1992), where
the court found that the “as a result of” clause created a causation element. In this way, as 686 A.310
expressly refers to damages “as a result of” the insurer’s acts — it should be consiraed as requiring
Pléinﬁff to prove cansation for same damages.

In this matter, it is clear that Lewis fails to prove —he has suffered damage “as a result of”
a statatory violation. Quite simply vague allegafions of speculative damage to “contractual
relations” without proof or explanation or, claims of fees for independent counsal arranged by the
creditors counsel — to enter a judgment against him ~ doeg not prove damages. At the very least,
as noted above, material issues of fact abound concerning these alleged claims.

As such, Lewis fails to make a primea facie showing againgt UAIC under NRS 6864310

and, Lewis’ Motion for summary judgment should be denied.

4. Any Judpment entered against Lewis herein is net the measure of any damages against
TJAIC.

Faor his final argument, Lewis afteinpts some interesting circular logic. Despite a 2
Federal District court’s already holding UAIC did not act in “bad faith™ in failing to defend
Lewis when fhe original 2008 judgment - Lewis tries fo bootstrap his claims of bad faith here to
now make UAIC liable for that same jundgment. This arpnunent 18 specious. [t misstates the law
and, attempts, again to re-litigate issues on appeal. Moreover, those cases apply when an insurer

[ails to defend and, as this Cowrt can see UAIC iz trying to defend, but gets thwarted by Counsel
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for Lewis. The Court should see through this ruse.

Lewis bases his argument on out of state case law, not binding on this Court and, Alfstate
v Miller, 125 Nev. 300, 212 P.3d 318 {NV. 2009}, However, all those cases, including Miller dealt
with sifuations when an msurer failed to defend on the original tort claim. That issue was already
litigated in the case on appeal and, UJAIC has prevailed None of those cases stand for the
perDSiti.ﬂn asserted by Lewls here — that, after finding there was no bad faith breach of the duty
to defend and, insurer can later be found liable for the prior judgment due to some other, new,
claim of bad faith, Moreover, UAIC has tried to defend this cage and, thus, has not breached any
such duty se, this principle does not apply. See Exhibir V7

Accordingly, this cotrt shonld deny this argument and, at the very least, material issues of
fact, precluding summary judgment on this issus,

V.
CONCLUSION

Based upon the foregoing, Defendants UNITED AUTOMOBILE INSURANCE
COMPANY respectfully requests that this Court grant their Counter-Motions and/or deny Lewis’
Motion for Summary Tudgment as materials issyes of fact abound.

DATED this dea}' of 2018.

Matthew Douglas, B,
MNewada Bar No. 113
1117 8. Rancho Driy

Las Vegas, Nevada 89102

Attorneys for U4IT
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3 | TO THIRD PARTY PLAINTIFF LEWIS'S MOTION FOR SUMMARY JUDGMENT was
4 || served on the following by [ ]| Electronic Service pursuant fo NEFR 9 M”ﬁéﬂtrﬂnic Filing and
5 | Service pursuant to NEFR 9 [ ] hand delivery [ | overnight delivery [ ] fax [ ] fax and mail [ ]
6 | mailing by depositing with the .8, mail in Las Vegas, Nevada, enclosed in a sealed envelope with

7 || first class postage prepaid, addressed as follows:

David Stephens, Esq.
STEFHENS & BYWATER, P.C.
3636 North Rancho Dirive

. Las Vepas, NV 89130

Attorney for Plainfiff

Randall Tindall, Esq.
{arissa Christensen, Esq.
RESNICK & LOUIS, P.C. ;
§925 West Russell Road Suite 220
Las Vegas, NV 89148
Attarney for Defendonf Lewis !
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Breen Amiz, Esq.

5545 S. Mountain Visia 8t, Suite F

Las Vegas, NV 89120

Additional Attorney jor Defendant Lewis
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Thomas Christensen, Esq.
CHRISTENSEN LAW OFFICES
1000 8. Valley View Blwd.

20 Las Vegas, NV. 59107

Counsel for Third Party Plaintiff Lewis - :
21 - '::..-.-—----o--- #-7/A

22 A employes of ATKIN WINNER & SHERROD

24
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FOR PUBLICATION

UNITE]) STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT L!
NO j()rf){}
JanEs NAIDER Guardian Mo, 13u1’?441
Ad Litem on behalf of
Cheyanne Nalder; GARY D.C. ND
LEWIS, individnally, 2:09-cv- [}1348 ROJ-GWF N
Plaintifts-Appellants, . :
W, ORDER CERTIFYING
(JUESTION TO THE
URNITED AUTOMOBILE NEVADA SUPREME
INSURANCE COMPANTY, COURT '
Defendant-Appelice. | :

Appeal from the United States District Court
far the District of Nevada
Robert Clive Jones, District Judge, Presiding

Arguéd and Submijtted Jannary 6, 2016
San Francisco, Califomia

" Filed December 27, 2017

Before: Diarmuid F. O*'Scannlain and
William A. Fletcher, Cireuit Judges.”

" This cage wes suhmcmad ¢ a peoel that ingluded Mudge Kozm.sh
o wha recently retived,

GROEIVEy,
JAN 11 2018

ELIZARETH A BROWN
CLERK OF SUPREE COLRT
DEFUTY CLERK

B-orgz
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SUMMARY"™

Certiﬂ_ed Question to Nevada Supreme Court

The panel certified the following question of law to the
Nevada Supreme Court;

Under Nevada law, if a plaintiff has filed suit
-against an insirer sesking damages based.on
a separate fudgment against 1ts insured, does
the ingurer’s liability expire when the statute
of limifations on. the judgment mns,
notwithstanding that the soif was filed within
the six-year life of the judgment?” )

ORDER

Pursuant to Rule 5 of the Nevada Pules of Appellate:
Procedure, we certify to the Nevada Supreme Court the

question of law set forth in Part Il of this order, The answer
to this question may be detenminative of the caise pending
before this court, and there is no controlling precedent in the
decisions of the Mevada Supreme Court or the Nevada Court
of Appeals. o -

Further - proceedings in this court' are stayed pending

" receipt of an answer to the certified question. Submission

rémains withdrawn pending further order.” The partiés shall
notify the Clerk of this court within one weele after .the

. " Thi¢ summary constitutes no part of the opinion af the court. Tt has

- bean prepared by court sl ff for the convenisnce of the reader.

ResoLewis(v)S'S



 NALDER V. UNITED AUTO ING, CO. 3

Nevada Supieme Court accepts or rejects the certified

question, end again within ons week after the Nevada
Supreme Court renders its opinian.

1

Plaintiffs-sppellants, James Nalder, guardian ad liter for
Cheyanne Nalder, and Gary Lewis will be the appellants-

before the Nevada Supreine Cowrt. Defendant-appellee,

United Automobile Insurance Comparry {“UAIC™), a Florida,

corporation with its principal place of buginess in Florida,
will be the respondent.

. The names.and addresses of counsel for the parties are as

follows:

Thotnas Christensen, Christensen Law Qffices, LLC,
1000 Sauth Valley View Boulevard, Las Vegas, Nevada
89107, and Demnis M. Prince, Eglet Prince, 400 South
Seventh Street, Suite 400, Las Vegas, Nevada 85101, for
appellants.

_ Thomas E. Winner, Susan M. Sherrod and Matthew J.
Douglas, Atlin Winner & Shemod, 1117 South Rincho
Dirive, Las Vegas, Nevada 82102, for respondent.

i |
The question of [aw to be answered 15
Under Nevada law, if & plaintiff has filed
guit againgt an insurer seeking damages based

ofi a separate judgment against its msured,
does the insurer’s liability expire when the

N
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statute of limitations on the judgment runs,
notwithstanding that the suit was filed within
the six-year life of the judgment?

The Nevada Supreme Court may mphrasa the quastmn a8
1t deems neceszary.

m
A

This is the second order in this case certifying a question
to the Nevada Supreme Cowt We recount the facts
essentially as in the first order.

O Taly 8, 2007, GaryLewis ran over Cheyamne Nalder,
Lewis had taken ont an aufo insurance policy with UTAIC,
which was renewable on a monthly basis. Before the
accident, Lewis had received a statement instructing him that
- his renewal payment was due by June 30, 2007. The
statement alse specified that “[t]o avoid lapse in-coverage,
payment rmust be received prior to expiration of your policy.”
The statement listed Tune 30, 2007, ag the policy’s effective
date and July 31, 2007, as its expiration date. Lewis did nat
pay ta renew his policy until July 10, 2007, two days after the
dcoident,

Tames Malder (“Nalder™), Cheyinne’s father, made an
offer to UATC to zeftle her claim for $15 000, the policy limit.
UAIC réjected the offer, arpuing Lewis was not covered at
the time of the aceident because he did not renew the pelicy
by June 30, UAIC never mfonmed Lewis that Nalder was
willing to sattle. .
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Nalder sued Lewis in Nevada state cotrt and obtained a .

$3.5 million default judgment. Nalder and Lewis then filed
the instant suit against UAIC in state court, which UAIC

removed to federal court. Malder and Lewis alleged breach .

of contract, breach of the implied covenant of good faith and
fair dealing, bad faith, frand, and breach of section 6864310
of the Nevada Revised Statutes, UAIC moved for summary
judpment on the bams that Lewis had no insurance coverape
on the date of the accident. Nalder and Lewis arsned that

- Lewis was covered on the date of the accident because the
renewal notice was ambipnons as to when paymenthad to be
received to avoid a lapse in coverage, and that this ambipuity
had to be constmed in favor of the insured. The district court
found that the contract could not be reasonably nterpreted in
favor of Nalder and Lewis’s argument and granted summary
judgment in favor of TAIC,

We held that summary judgmment “with respect to whether
there was coverapge” was improper because the “[p]laintifts
came forward with facts supporting their tenable legal
position.” Nalder v. United Auto. fns. Co.,500F, App'x 701,
702 (9th Civ, 2012), But we affirmed “[t]he portion of the
order granting summary judgment with respect to the
[Mevada] statufory arguments.” fd.

On remand, the district court granted partial summazy
‘Judgment to each party. First, the court found the renewal

statement ambipuous, so it construed this ambiguity against-

UAIC by finding that Lewis was covered on the date of the
accident. Second, the court found that UAIC did not act in
bad faith because it had a reasopable basiz to dispute
coverage. Third, the court found that UAIC breached its duty
to defend Lewis but awarded no damages “because [Lewis]
did not incur any fees or costs In defending the underlying
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action™ as he took a default judgment. The court ordered
UAIC “to pay Cheyanne Nalder the policy linuits on Gary
Lewis's implied insurance policy at the time of the accadent.™
Nalder and Lewis appeal.

B

Nalder and Lewis claim on appeal that they should have
been awarded consequential and compensatory. damages
resulting from the Nevada state- court jndgment because
UAIC breached its duty to defend. Thus, assuming that
UAIC did not act in bad faith but did breach its duty to
defend Lewis, one question before us is how to calenlatethe
demages that shonld be awarded, Nalder and Lewis claim
they should have besn awarded the amount of the default
judgrnent ($3.5 million) because, In their view, UAICs
failure o defend Lewis was fhe proximate cause of the
judgment against him. The district court, however, denied
damages becanse Lewis chosenot to defend and thus incurred
no aftorneys’ fees or costs. Because there was no clear state
law and the distret court’s opimon in this case conflicted
© with another decision by the U.S. Diswict Court for the
- District of Nevada on the question of whether Nability for

breach of the duty to defend included all lossés consequential
to an insurer's breach, we certified that question fo the
Mevada Supréme Court in an order dated June 1, 2016, In
that arder, we also stayed proceedings in this comt pending
resolution of the cerfified guestion by the Nevada Supréme
Court, :

Adfler that certified question had been fully briefed before
the Nevada Supreme Court, but before any ruling or oral
argument, TAIC moved this court to dismiss the appeal for
lack of standing. UAYC argues that the six-year life of the
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_ default judgment had run and that the judgment had hot been
renewed, 20 the jndgment i3 no longer Eﬂf_@xéﬂable.
Therefore, UAIC contends, there are no' [onger any datnages
above the policy limit thet Nalder and Lewis can seék

because the judgment that forms the hasisTor thoge damages -

has lapsed. For that reason, UAIC argues that the issue on
appeal s maoot becauss there is no longer any bagis to seek
damages above the policy limdt, which the distdet court
already awarded. _ "

In a notice filed June 13, 291?, the -Neva;:la; Supreme

Courf stayed consideration of the question already cértified in

this case until we ruled on the motion to disthiss now pending
before us. '

v

In suppdrt of its motion to dismiss, HAIC argues that

under Nev. Rev. Stat. § 11.190¢1)(a), the six-vear stafiute of

limitations during which Nalder could enforce his default
- Judgment against Lewis expired en August 26, 2014, and
Nalder did not renew the judgment. Therefore, says UAIC,
the defanlt judpment hag lapsed, and becanse it ie no lonper
enforceable, it no longer constitutes an injury for which
Lewis ar Nalder may seek damages from UAIC, '

In responge, Nalder and Lewis do not cantest that. the six-
year perfod of the statnfe of limitations has passed and that

- ‘they have fhiled to renew the judgment, but they argue that
UAIC is. wrong that the issue of consequential damages is
mooted. First, they make a procedural argument that a lapse
in the default judgment, if any, may affect the ameunt of
damages but does not affect liability, so the isque is

inappropriate to address on appeal before the district court ;
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hag evaluated the effect on damages. Second, they argue that
their suit against UAIC ig itself “an action upen™ the default
judgment wnder the terms of Nev. Rev, Stat; § 11.190(13(a)
" and that becavse it was filad within the six-vear life of the
judgment it iz timely. In support of this arpument, they point

aut that UATC has already paid out more than $90,000 in this

case, which, they say, aclnowledges the walidity of the

underlying judgment and that this suit is an enforcement. -

action upon it

Neither side can point to Nevada law fhat definifively |

answers the question of whether plaintiffs may still recover
consequential damages based dén the defimlt’judgment when
Fix years passed during the pendency of this suit. MNalderand
Lewis reach into the annals of Nevada case law to find an
opinicn observing that af common law 3 Judgment creditar

may enforce his judpment by the process of.the court in.

which he obtained it, or he may elect to use the judement, as
an origingl cause of action; and bring suif thereon, and
prosecute such suit to final judgment” Mardleboun v.
Gregavich, 50 P. 849, R31 (Nev. 1897); see alsa Leven v.
Frey, 168 P.3d 712, 715 (Nev. 2007T) (“An action on a
judgment or its remewal must be commnenced within. six
years.” (emphazts added)). They sugpest they are doing just

thiz, “vs[ing] the judgment, as an original cause of action,” to .
recaver from JAIC,. Buf that precedent dosd not resglve -

whether a suit against an ingurer who was not a party t the

default judgment is, under Nevada law, an “astion on” that

judgment.

UAIC does ne better. It also-points to Leven for the

proposition that the Nevada Supreme Court hag strictly
cohstrued the requirsments to venew 2 judgment. Seé Leven,
168 P3d at719. Be that as it may, Nalder.and Lewis do not
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rely on agy laxity in the renewal raqm'.rﬂm'entsl and -argue-

instead that the instant suit is itself a timely action upon the
- judpment that obviates any need for renewal. UAIC also
points to Nev. Rev. Stat. § 2].010, which provides that “the
party in whose favor judgment is given may, at any fime

before the judgment expires, obtain the issuance of a writ of

exécution for its enforcement as preseribed in this chapter.
The wiit ceages to be effective when the judgment expires.”

. That provision, however, does not resolye this case baganse
Nalder and Lewis are not enforcing a writ of execution,
which is a direction to a sheriff to satisfy a jadgment. See
Nev. Rev. Stat, § 21.020. .

Finally, apart from Nalder and Lewis’s argument that it is
inappioptiate to address on appeal the effect of the statute of
bmitations on the size of damages they may collect, neither
side squarely addresses whether the expiration of fhe
judgment in fact reduces the conssquential damages for
UATC’s breach of the dnty to defend. Does the judgment’s
expiraion during the pendency of the suit reduce the
consequential damages to zerc as UAIC impliss, or shauld
the damages be calenlated bassd on when the default

judpment was still enforceable, as 1t was when the suit was.

imitiated? Neither side provides Nevada law to answer the
question, nor have we discovered it

v

It appears to this court that there is no.controlbing
precedent of the Nevada Sopreme Court or the Nevada Court
of Appeals with regard to the issus of Nevada law raised by
the motion to dismiss, We thus request the Nevada Supreme
Court accept and decide the certified question. “The written

opinion of the [Nevads] Supreme Courf stating the law -
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governing the question[] certified . . . shall be res judicata a3
to the parties.” Nev. R. App. P. 5(h). '

If the Nevada Suproine Court accepts this additiohal
certified question, it may resolve the two certified questions
it any order it sees fit, because WNalder and Lewis imust
prevail on both gnestions in order to Tecover consequential
damages based on the default judgmentfor breach of the duty
tir defend,

Thie clerk of ihis court shall forward a copy-of this order,
under official seal, fo the Nevada Supreme Court, along with
copies of all briets and excerpts of record that have been filed
with this court.

IT IS 50 ORDERED,

Raspectfully submitted, Digrmuid F. O'Scagplain and

William A. Fletcher, Circuit Tudjes. N

Djafuid F. 0*Scannlain
Circoit Judpe
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES NALDER, GUARDIAN AD No. 70504

LITEM ON BEHALF OF CHEYANNE

NALDER:; AND GARY LEWIS,

INDIVIDUALLY, )
Appellants, F ﬂ E‘“ E"‘ D
vs.

UNITED AUTOMOBILE INSURANCE FEB 23 20
COMPANY, LR SUBREE CourRT
Hespondert. BY uépu??{gfgn%

ORDER ACCEPTING SECOND CERTIFIED QUESTION AND
DIRECTING SUPPLEMENTAL BRIEFING

The United States Ninth Circuit Court of Appeals previously
certified a legal question to this court under NRAP 5, asking us to answer

the following question;

Whether, urnider Nevada law, the liability of an
msurer that has breached ite duty to defend, but
has not acted in bad faith, is capped at the policy
limit plus any costs incurred by the mnsured in
mounting a defense, or is the insurer liakle for all
losses consequential to the insurer's breach?

Because no clearly controlling Nevada precedent answers that legal
question and the answer cowld determine part of the federal case, we
accepted that certified question and directed the parties to file briefas
addressing that question. After briefing had been eompleted, respondent
United Automobile Insurance Company informed this court that it had filed
a motion to dismisg in the federal case. We then stayed our consideration
of the certified question because a decision by the Ninth Circuit granting

the motion to dismiss would render the question before this court advisory.

i7-07128
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The Ninth Circuit has now certified another legal question to

thiscourt under NRAF 5. The new queation, which is related to the motion
to diamiss pending in the Ninth Circuit, asks us to answer the following:

Under Nevada law, if a plaintiff has filed suit
ggainat an insurer seeking damages based on a
separate judgment against iig insured, does the
insurer's liability expire when the stafute of
limitations on the judement runs, notwithstanding
that the suit was filed within the six-vear life of the
rudgment?

That question is focused on the insurer's liability, but elsewhere in the
Ninth Circwit’s certification order, it makes clear that the court is concerned
with whether the plaintaff in this scenario can continue to seek the amount
of the separate judgment against the insured as consequential demages
caused by the insurer’s breach of the duty to defend its insured when the
separate judgme:ﬁt was not renewed as contemplated by NRS 11.190(1)(a)
and NRS 17.214 during the pendency of the action against the insurer. We
therefore choose to accept the Ninth Circuit's invitation to “rephrase the
gquestion as [we] deem necessary.” Consistent with language that appears
elsewhere in the certification order, we rephrase the question as follows:

In an action against an insurer for breach of the
duty to defend its insured, ecan the plaintiff
continue to sesk consegquentinl damages in the
amagunt of a default judgment obtained against the
insured when the judgment against the insured
was not renewed, and the time for doing so expired
while the action against the insurer was pending?

As no clearly controlling Nevada precedent answers this. legal question and
the anawer may determine the federal case, we accept this certified question
as rephrased. See NRAP b{a); Voluve Cars of N. Am., Inc. v. Ricei, 192 Nev,
7486, 749-51, 137 P.3d 1181, 1163-64 (2006).

IR
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Appellants shall have 30 days from the date of this order to file

and serve a supplemental opening brief. Respondent shall have 30 days
from the date the supplemental opening brief is served to file and serve a
gupplemental answering brief. Appellants shall then have 20 days from the
date the supplemental answering brief is served to file and serve anly-
gupplemental reply brief. The supplements] briefs shall be Iimited to
addressing the second certified question and shall comply with NRAP 28,
28.2, 31(c), and 32. See NRAP 5(g)(2). To the extent that there are portions
of the record that have not already been provided to this cowrt and are
necessary for this court to resolve the second certified question, the parties
may submit a joint appendix contaming those additional documents. See
NRAP 5{d). Given the relationship between the two certified questions, we
lift the stay as to the first certified question.

It is 50 ORDERED.!

’Dw-@ g?v\ C.d.

Dojiglas ! Cherry
' %/\ﬁ CJ, prfkuuw , .
Giibbons Pickering J
A—L)LM‘ . A‘K%Ju I
Hardesty y Stiglich

1Az the parties have already paid a filing fee when this court accepted
the first cextified question, no additional filing fee will be assessed at this
. ; e

The Honorable Ron D. Parraguirre, Justice, woluntarily recused
himself from participation in the decision of this matter.
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Eglet Prince

Christensen Law Offices, LLC
Atlin Winner & Sherrod
Cole, Scott & Kissane, P.A.
Lewis Roca Rothgerber Christie LLP/Las Vegas

Pursianoe Barry Bruce Lavelle,
Laura Anne Foggan

Mark Andrew Boyle

Matthew L, Sharp, Ltd.

Clerl, Umited States Court of Appeals for the Ninth Circuit

LLP
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Christérisen Law West

COM S _.
THOMAS CHRISTENSEN, ESQ. - v

Nevada Bar No. 2326 - : : 1 1L L
DAVID F. SAMPSON, ESQ. . W H//

Nevada Bar No. 6811 - ' o : 7

CHRISTBNSEN LAW OFFICES, LLC - é‘/(

1000 8. Valley View Blvd, . _ el

Las Vegas, Nevada 80107 N

Attomeys for Plaintiffs- .
: DISTRICT COURT

CLARK COUNTY, NEVADA

JAMES NALDER, Guardian Ad htsm for minor
Cheyanne MNalder, real party in interest, and
GARY LEWIS, Individually;

_ Pla:intiffs,

" Dept No.: jp’

Ve,

UNITED AUTOMOBILE INSURANCE CO,
DOES 1through V, and ROE CDRPDRATIDNS
I through 'V, inclusive

)
}
)
)
)
)
)
)
)
)
)
}
Defendants, )
)

COMPLAINT

COME NOW the Plaintiffs, JTames Nalder, Guardian Ad Litem for minor, Cheyanne

Nalder, real party in'inferest in this matter, and Gary Lewis, by and through their attorneys of

record, DAVID SAMPSON, ESQ., of the law firm of CHRISTENSEN LAW OFFICES, LLC,

and for Plaintiffs’ Complaint agaist the Defendants, and each of them, allege as follows:

I ThatPlaintiff, James Nalder, Guardian Ad Litem for minor, Cheyanne Nalder real party

in.interest, was at all times relevant to this action a resident of the County of Clark, State of

Nevade

| ResoLewisO?B
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2
| County 6 Clark, State of Nevada
3. -
relevant to this action an dutomobile iMﬂe cnﬁ]panjr duly authorized to act as an insurer in
the State of Nevada and doing business in Clack County, Nevada.

3.
ar ﬂIhEAI'WISE of Defendants, DOES Ithmugh V and ROE CORPORATIONS I through V, are
m::]mown o P_]amuffs, who therefore sue said Defendants by such fictitious names. Plaintiffs
are informed and believe and thereon allege that cach of e Defeirdants designated horein as
DOE or ROE CDRPORATIDN is responsible in some ma;nner for the events and héppmings

.| referred to and caused damages proximately to Plaintiffs as herein alleged, and that Plaintiffs
will ask leave of this Cuurt to amend this Complaint to insert fhe true @m and capacities of
DOES I through V and ROE CORPORATIONS I through V, when the sae have been |
asc::rtﬂmed and to join such Defendants in this action,

3.
Silverado with vehicle identification mumber IGCECI QMﬁTEZI 4044 (heremaﬁer “Plaintiff's -
Vehmle”]

.
Plaintiffs_ Vehicle with Defendant, UAT (the “Policy™); that the Policy pmwdt:s certain
benefits to Cheyanne Nalder as specified in the Pnhcy_. and the Policy mcluded Imb]llty
coverage in the amount of § 15,000.00/$30,000.00 per occurtence (hereinafter the “Policy

Limitg'™.

©mEnAIam, - 07-21-300% OEM
C - C

That Plaintiff, Gary Lewis, was af all times relevant to this actiom éreside:nt of the

Wf IETernsen Law YWest

That Defendant, United Automobile Insurance Co. (hereinafter “UAT™), was at all times

That the true names ancl capacities, whether individual, corporate, pa:tuershlp, associate

That, at all times relevant hereto, Gary Lewis was the owner of a certain 1996 Chevy

'Iha’t Crary Lewis had in éﬂ‘ect'pn July 8, 2007, a policy of artomaobile insurance on the

2
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7. That Gary Lewis paid his mﬂnthl}' Premium to UAI for the pmllc}r period of June 36,
2007 through July 31, 2007

3. That on July 8, 2007 on Bartolo Rd in Clark County Nevada, Chc}rmm Na]de:r was a
pedemnm I a residential aren, Plaintiff's vehicle being operated b}r Gary Lewis when Gary
Lewis drove over top of Cheyanne Naldf:r causing serious personal § injuries and damages to
Cheyvanne Naldar |

0. That Chéyannc Nalder made a claim to UAT for dmnages/under the temms of the Policy

due to her personal injuries,

10, That Cheyanne Nalder offered tc: setfle his claim for personal injuries and damages

2gainst Gary Lewis within the Policy Limits, and that Defendants, and each of them, refused to
seftle the elaim of Cheyanne Nalder against Gary Lewis within the Policy Limits and in fact
denied the claim all togsther indicating Gary Lewis did not have coverage at the time of the

accident,

11.  That Plaintiff, Gary Lewis has duly periorned all the conditions, provisions and terms

of the Policy relating to the loss sustained by Plaintiff, Cheyanne Nalder, and has furnished and
delivered to the Defendants, and each of thern, full and complete particulars of sajd loss and
have fully complied with a]l c;f the provisions of the Policy rclating to the giving of notice of
said Luss and have duly given all othﬁ;r notices required to be given by the Plaintiffs under the

terms of the Policy, including paying the monthly premium,

12. That Plaintiff, Cheyanne Nalder, is 2 third party beneficiary undt:r the Policy as well as a

Fudgment Creditor of Gary Lewis and iz entitled to pursu:: action against the Defendants directly

under Hail v, EnterpnsaLeasmgCu West, IEENev 685, 13’?P3d11{]4 1109 (20086), as well as

Denham v, Farmers Insurance Comgan}_g 213 CaL App 3d 1061, 262 Cal. Rptr 146 (1989).

3
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1 (13 That Cheyanne Nalder cc-nvefrpﬂ to UAT her willingness to setfle her claim against Gary

2 | Lewis at n_':rr within the policy limits ﬂf. $15,000.00 pmvidﬂa t_liey vere paid in a mmmmiall}f. _
3 | reasonable mannﬂr | | _

4 [14.  That Cheyanne Nﬂidﬂl’ and Gary Léwis cooperated with TTAT in its investigation

5 including but not limited to providing a medical authorization to UAT on or about Anpuat 2,

6 [2007. |

-7 |1s. Hﬁun or about August 6, 2007 UAI mailed to Plaintiff, Cheyanne Nalders' attorney,
-#" | Christensen Laﬁr Offices, a (_:l.::p}f of "Renewal Policy Declaration Monthly Nevada Personal

9 | Auto Pﬂi_i.c}?" for Gary Lewis with a note that indicated .“Thare Wag a gap in coverage”. .

10 ._ 16. . Thaton or about October ]CI', 2007 UAl'mailed to Flaintiff, Cheyanne Nalders'

11 attnme’j,f, Christensen Law Offices, a Iette;r denying cnve_rage

I + 12 |17..  That on or sbout Dctnbcr 23, 2007, Plainfiff, Che}ramm Nalder pmwded a copy of the

P g,

e 13 {complaint ﬁled against UAT's msu;rcd Gury Lewis.

14 |18,  That on or about November 1; 2007, UAX maled to Plaintiff. Cheyanne Nalders'

15 |attomey, Chnstensm Law Dfﬁccs another letter denying cm'erage

16 |18, That UAI denied coverage stating Gary Lewis had a "lapse in coverage"” due to non-
17 I:fayl;lmt of premium. . |

18 |20  ThatUAI denied cuve:raﬁe for non-renewal. |

19 |21. That AL mailed Gary Lewis a “renewal stitement” on or about June.l 1, 2007 that

| 20 |indicated UAT's intention to renew Gary Lewis' policy.

21 |22,  Thatupon receim the ;'rCﬂBWE] staternent®, which mﬂmated UAl's inteni;i_un to renew
22 Gary Lewis' policy, Gary Lewis madé his premium paymertt and pmcur;::d insurance qﬁvernge
~ 23 |with UAL

24

4
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123 That UAI was requiréd under the law fo provide insurance coverage under the policy

G—a::ﬁ,r Lewls had with UAI for the losy s'uffered by Chﬂyenne Nalder, and was under an
ebligation to defend Gary Lewis and to mde:mmf}r Gary Lewis up to and including the policy
Limit of $15,000.00, and to setile Cheyg.renc 5 c]m:m at or wm&uu the $15 G{]{l 00 policy limit

When given an opporfunity o do 50.

24. - That UJAY never advised Lewis that Nalder was willing to settle Nalder's claim éxgéinst

Lewis for the sum of $15,000.00.

25, UAl did not timely evaluate the claim nor did it tender the policy limits.
26.  Dueto the dilatory tactics and failure of UAI to protect their insured by paying the

policy limits when given ample opportunity to do so, Plaintiff, Nalder, was forced to seek the

| services of an attorney fo pursoe his rights under her claim against Levis.

27, Dueto the dilatory tactica and failure of UAT to protect their insured by paying the

| policy Limits when given ample opportunity to do so, Plaintiff, Cheyanne Nalder, was forced fo

file a'cumpiaint on Qctober 9, 2007 against Gary Lewis for her personal infuries and damages

suffered in the July 8, 2007 antomobile accident

28, The filing of the complaint caused additional expense and aggravation to both

| Cheyanne Nalder and Gary Lewis.

28.  Cheyanne Nalder procured a Judgment age'aiust (Gary Lewis in the amount of

$3,500,000.00.

30, UAI rafu;scd to protect Gary Lewis and provide Gary Lewis with a legal defense to the

lawsuit filed against Gary Lewis by Cheyanne Nalder,

31.  That Dcfendants and each of them, are in breach of contract by their actions which,

meclude, birt are not Limited to:

5
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a. Unreasonable conduct in imvestigating the loss;
b. Unreasonable failure fo provide coverage for the loss;

¢. Unreasomahle delay in makjng payment on the loss;

d. Failure to make a prompt, fair and eguitable s.ettlemcnt for the loss;

.om the loss.
32.  As aproximate result of the aforementioned breach of contract, Plaintiffs have suffered

and will contimue to suffer in the future, damages in the amount of $3.500,000.00 plus

| continuing interest,

33.  Asafurther prnmnate: result Df the aformentioned breach of contract, Plamt[ﬂ's have

su‘_l’fared arxiety, worry, mental and emotional distress, and other incidental damages and out nf

‘| packet expenses, all to their general damage in excess of $10,0006.00, '

34. As a further proximate result of the breach of contract, Plaintiffs were compelled to
retain legal counsed to prosecute this claim, and Defendants, and each of them, are liable for
their attomey’s fees feasunal:;ly and necessarily incurred in connection therewith,

35.  That Defendanits, and each of them, owed a duty of good faith snd fxir dealing implied
in every contract. |

36. ﬂat Defendants, and each of them; wma~uﬁewunable by refusing to cover the true
value of the claim of Cheyanne Nalder, wrongfully failing to setfle within the Pn]i,u;*.y Limits
when they had an opportunity to do so, and w_mngﬁllf}r denying coverage,

3';'., Th.at as a proximate result of the aforementioned breach of the implied cﬁv_enant .uf
good faith and fair dealing, Plaintiffs have suffered and will continue to suffer in the future

damages in the amount of $3,500,000.00 plus continuitip interest.

&
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|38, That as o farther proximate result of the aformentioned breach of the implied covenant

necessarily incurred in connection therewith,
|40 That Defendants, and each of them, acted varcasonahly and with knowledge that there

. ' wrongfolly refusing to cover the valne of the claim of Cheyﬁnna Nalder, wrongfully failing to

|41.  That as a proximate result of the aforementioned bad faith, Plaintiffs have suffered and

| -::pmpéllcd 1o retain legal counsel to pm.semlte this claim, and Defendants, and each of them, are

Christensen Law Wiast

C -

of good faith and fair dealing, Plaintiffs have suffered anxiety, worry, mental and emofional
distress, and other incidental damages aﬁd out.of pocket t:xpens#, all to their general damage
in excess of §10,000.00. |

39.  That as a fiwther proximate result of the aforementioned breach of the i.j:nplied covenant
of good faith and fair d;aa]i.ng, PIai.nJ:iffs were cumpeliad to retajnl legal counsel to prosecute this _

claim, and Defendants, ‘and each of them, are liable for their atforney’s fees reazonably and

was no reaspnable basis for its conduct, in its actions which inclnde but ate not limited to: -

seffle within the Policy Limits when they had an opportunity to do so and wrongfully denying -

the coverage.

will continue to suffer in the future, demages in the amount of $3,500,000.00 phus continuing

interest.

42. That as a farther proximate result of the aformentioned bad faith, Plaintiffy have
suffered anxiety, worry, mental and emotione] dist!rﬁss, and other incidental damages and out of
pocket expenses, all to their general damage in excess of $10,000.00,

43. - That ag a further proximate result of the aforemenﬁﬂned.had faith, Plaintiffs were

liable for their atiorney’s foes reasonably and necessarily incutred in connection tharéwiﬂ'l,

T

10:79:33 a.m, 07 —21-3200% 811
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44" That Defendants, and each of them, violated NRS 686A.310 by heir actions, including

trat not limited to: wrongfully refusing to cover th:: value of the claim of Cheyanne Naider,

wrongfuily failing tu sa’ttlr:, within the Policy Lu:mts when ﬂlﬂ}’ had an opportunity to do so and

'mngfull}r dm}rmg coverage.

.45: That NRS 636A.310 rcqm':as that insurange carriers conducting business in Nevada
adopt and implement reasunablc standards for the prompt investigation and pmcessmg of
c:lanns arising under insurance polmms and requires that carriers eﬂbcmate the pmmpt, fair and
eqmtﬂblc settlements of claims in which lability of the insurer has become reasonably cleer.

46.  That UAI did not adopt and implement reasonable standards for che prdmpt
thvestigation and processing of claims arising under its I:':nsumncc pqlidies, and did not

effectuate the a prompt, fair and/or equitable settlement of Nalder's claim against Lewis in

‘which liability of the insurer was very clear, and which nIﬁﬁt}r was conveyed to UAL

47.  That NAC 686A.670 requires that an insurer complete an investigation of each claim

| within 30 days of receiving notice of the clafm, unless the investigation cannot be reasonably

completed within that time. -

48.  That UAI received notice of Malder's claim against Lewis, st the very latest, on or
before August 6, 2007. - That it was more than reasonable for UAT to complete itg investigation of
Malder's claim agﬁmt Lewis wel! within 3@_'.33}5; of receivin g r-mtice of the claim,

49, That UATdid siot offer the applicable policy limits. .

50.  ThatUAIdid failed to investigate the cleim at all and denied coverage

5l That as a proximate regult of the aforementioned violation of NRS 686A 310, Plantiffs

have suffered and will continue to suffer in the future, damages in the amount of $3,500.000.00 _

plus confimiing interest,

8
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52. That a5 fu:rther proximate result of the aforsmentioned violation of NRS 686A. 31[}
Plaintiffs have suffered anxfety, wcrry, menta[ and emotional distress, and uther incidental

damagas and :Jut of pncket expensed, ail to their general damagﬁ: in excess of $10,000.00.

53.  'That as a farther proximate result of the aforementioned violation of NRS 686A.310,

' Plaintiffs were cqrﬁpeﬂ_::d 1o retein lepal covnsel to prosecute this claim, and Defendants, and

ea;::h'nf them, are liable for their attomey’s fees reasonably and necessarily incurred in
connection therewith, - |
54.  That the Defendants, and each of them, have been frandulent in that they have stated
thai_& tﬁa}' would protect Gary Lewis in the cvent he was found liablein a claim. A1l of this
was done in cnnscjm_as distegard of PIaintiﬁs* rights and therefore Plaintiffs are ;ﬁﬁtled to
ponitive damages in an amount in excess of $10,000.00. |

WHEREFORE, Plaintiffs, pray for fudgment against Defendants, and sach of them, as

follows;

1. Payment for the excess verdict rendered against Lewis which remains unpaid in

an amount in excess of $3,500,000.00;

2. General damages for mental and emotional distress and other incidental
damages m an amount in excess of §1 E},Dﬂﬂ.ﬁ{]; | | |

3 Attumay’.s fees and costs of suit incurred herein: and

4. Punitive damages in an amount in excess of $10,000.00;

e
i

i
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5. For such other and further relief as this Court deems just and proper.

DATED this I/Xd@ of April, 2009,

1:30d7a.m. 07-21-200%

By

CHRISTENS W OFFICES, LLC.

Thomay Christghsen, Esq.
David F\ Samygson, Esg.
Nevada Bar No. 6811 :

1000 South Valley View Blvd
Las Vegas, Nevada 89107
~ Attorneys for Plaintiffs
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Case 2:08-cv-01348-ECR-GWF Document 42 Filed 12/20/10 Page 10f 13

DHITED STATES DISTRICT COURT
DISTRICT OF KREVADA

JAMES MALDEER, Guardian &d Litem 2:09-cv-12483-ECR-GWF
for minor Cheyanne MNalder, real
party in interest, and GARY LEWILS,
Individually;

Flaintiffs, Order

VS .

UNITED AUTOMOBILE IMNSURAMNCE
COMPRANY, DOES I through V, and
RCE CORPCEATIONS I through WV,
inclusive

=fendants.

L L

Flaintiffs in thiz automocbile insurance case allege breach of
contract, breach of the implied covenant of good faith and fair
dealing, bad faith, breach of Hewv. Rev. Stat. § ©86A.310, and fraud.
How pending is Defendant’s “motlon for gummary judoment on all
2lazims; alternatively, moction for summary judgment on extra-
contractual remedies; or, further in the alternative, motion stay
[gic] discowvery and bifurcate claimg for extra-contractual remedies;
finally, in tpe alternative, motion for leave to amend” {(“M3.J7)
(#17) .

The motion is ripe, and we now rule on it.
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Case 2:09-cv-01348-ECR-GWF Document 42  Filed 12/20/10 Page 2 of 13

I. Background

Flaintiff Gary Lewis (“Lewis") is a resident of Clark County,
MNevada. (Compl. 1 2 {#1).) Flaintiff James=s Nalder j“Nalder”],
Guardian ad Litem for minor Cheyanne Nalder, is a rezident of Clark
County, HNevada. {Id. at 91 1.} Defendant United Automobile
Insurangce Co. (“UALICY) is an automckile insurance company duly
authorized to act az an insurer to the State of Wewvads and doing
business in Clark County, Hevada. (Id. 2t 1 3.) Defendant is
incorporated in the State of Florida with 1its principal place of
busine=ss in the State of Florida. (Pet. for Bemowval 94 VII (#1) .}

Lewiz was the -owner of a 1996 Chevy Bllverado insured, at
various times, by Defendant. (Compl. at 4 5-6 {#l}.} Lewis had an
insurance policy issued by UAIC on his wvehicle during the period of
May 31, 2007 to June 30, 2007. (M3J at 3 (#17).) Lewis received a
rensewal statement, dated June 11, 2007, instructing him to remit
payment by the due date of June 30, 2007 in order £o renew his
ingsurance poligy. (Id. at 3-4.) The renewal statement specified
that "[t]o avoid lapgse 1n coverage, payment mist be recelved prior
to expliration of your policy.® (Fls.’ Cpp. at 3 (#20].; The
renewal statemant listed June 30, 2007 as effective date, and July
31, 2007 as an “expiration date,” (Id.} The renewal statement also
states that the “due date” of the payment is June 30, 2007, and
repeats that the renewal amount is dues no later than June 30, 2007,
{MSJ at 7-8 (#17).} Lewis made a payment on July 10, 2007, (Id.)

Defendant then issved a renewal policy declaration and

automobile insurance cards indigating that Lewis was covered under
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an insurance policy between July 10, 2007 to August 10, 2007. (Plsf
Opp. Exhibit 1 at 35-36; MSJ at 4.)

On July &, 2007, Lewls was involwved in an automobile accident
in Pioche!, Mevada, that injured Chevanne Nalder. ({M3J at 3 (#17).)
Cheyanne Malder made a claim to Defendant for damages under the
term= of Lewis's insurance policy with URAIC. (Compl. at T % (#1).)
Defendant refused coveragé for the accident that occorred on July &,
2007, claiming that Lewis did not have goverage at the time of the
accldent. (Id. at 1 10.} ©On Octoker 9, 2007, Plaintiff Nalder, as
guardian of Cheyanne Nalder, filed swvit in Clark County District
Conrt under suit number A549111 against Lewis. (Mot. to Compel at 3
#4123,y  On June 2, 2008, the court in that case entered a default
judgment against Lewis for $3.5 million. (Id.]

Flaintiffs then filed their complaint in this acticon in Wewvada
state court on March 22, 2009 against Defendant TAIC, On July 24,
2009, Defendant removed the action to federal court, inveking our
diversity jurisdiction. (Petition for Removal (#1).)

Orn March 1%, 2010, Defendant filed the MSJT ($#17). On April 2,
2010, Plaintiffs opposed (#20), and on april 2&, 2010, Defendant
replied {(#21). We granted leave for Plaintiffs to file a supplement

{#26), and Defendant filed a supplement (#33) to its reply {#21).

! plaintiffs’ complaint originally alleged that the accident
occurred in Clark County, Wewvada. It is unclear from the documents
which site is the correct one, but neither party disputes jurisdiction
and the actual location of the accident iz irrelevant to  the
dispositicen of this meotion.
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II. Summary Judgment Standard
Summary Jjudgment allows courts to avold unnecessary trials

where no material factual dispute #xists. N.W. Meotoroyole Ass'n w,

U.5. Dep't of Agric., 18 F.3d 14¢8, 1471 (%th Cir. 1224). The court

mist view the evidence and the inferences arising therefrom in the

light mast faworable to the nonmoving party, Bagdadi . Nazar, 84

F.3d 1154, 1197 (9th Cir. 1996), and should award summary judgment
where no genuine issues of material fact remain in dispute and the
moving party 1s entitled to judgment as a matter of law. Fer. R.
Civ., B, B&{cy. Judgment as a matter of law 1g appropriate where
there is no legally sufficient evidentiary basis for a reasonable
jury to find for the nonmoving party. Fep. R. Civ. P. 50{a). Where
reasonakle minds could differ on the material facts at issue,

however, summary judgment should not be granted. Warren w., City of

Carlsbad, 58 F.3d 430, 441 {(9th Cir. 19295), pert. denied, 11& 5.Ct.

1261 (1996).
The moving party bears the burden of informing the court of the
hasis for its motion, together with evidence demonstrating the

absence of any genuine issue of material fact., Celotex Corp. w.

Catrett, 477 U.5. 317, 3232 {1%8&). Once the moving party haz net
its burden, the party opposing the motlion may not rest upon mere
allegations or denials in the pleadings, but must set forth specific
facts showing that there exists a genuine isswve for trial. Anderson

v, Libertv Lokby, Ing., 477 U.5. 242, 248 (198&). Although the

parties may submit evidence in an inadmissikble form — namely,
depositions, admissions, interregatory answers, and affidavits —

cnly evidence which might be admissible at trial may ke considered

4
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by a trial court in ruling on a motien for summary Judgment. Feb.

RE. Cv. P. Bé6ic);: Bevene v. Coleman Sec. Servs., Ing., H3d F.Z2d

1179, 1181 (2th Cir. 198%8).

In deciding whether to grant summary Judgment, a court must
take three negesszary steps: (1) it must determine whether a fact is
material; (2% it must determine whether there exists a genuine issue
for the trier of fact, as determined by the documents submitted to
the court; and.EBJ it must consider that evidence in light of the
appropriate standard of proof. Andepson, 477 U.5. at 248. Svmmary
judgment i3 not proper if material factual issues exist for trial,

E.C. v. Plumas Unified Sch. Pist., 192 F.3d 1260, 1264 {%th Cir.

1298) . ®As to materiality, only disputes over facts that might
affect the outcome of the suit under the governing law will properly
preclude the entry of summary Jjudgment.” Anderscn, 477 U.5. at 246,
Disputes over irrelevant or unnecessary facts should not be
considered. Id. Where there is a complete failure of proof on an
esgential element of the nonmoving party’s case, all other facts
become immaterial, and the moving party is entitled to judgment as a
matter of law. Celotex, 477 U.5. at 323. Summary judgment is not a
disfavored progedural sheortouvt, but rather an integral part of the

federal rules as a whole., Id,

I1T, Analvysis

Defendant seeks summary judgment on all claims on the basis
that Lewis had no insurance coverage on the date of the aceident.
Plaintiff contends that Lewils was covered on the date of the

accident becavse the ranewal notice was anbiguous as to when payment

3
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must be received in order to avoid a lapse in coverage, and any
ambiguities must be construed in favor of the insured. Defendants
request, in the alternative, that we dismiss Plaintiffs’ extra-
contractual claims, or bifurcate the claim of breach of contract
from the remaining.claims. Finally, if we deny all other reguests,
Defendant reguests that we grant leave Lo amend

A, Contract Interpretation Standard

“In diversity actione, federal courts apply subkstantive state

law. Erie E.R. Co. w. Tompkins, 304 U.35. &4, 78 [(L%38); HNitco

Holding Corp. v. Boulikian, 4%1 F.3d 1086, 10E9 (%th Cir. 2007).

Under Nevada law, “[aln insurance policy 15 a3 contract that must be
enforced according to its terms to accomplish the intent of fthe

parties.” Farmers Ins. Exch., w. Nezl, B4 P.3d 472, 473 (Mew. 2003).

When the fzeots are not in dispute, contract interpretation iz a

guestion of law. Grand Hotel Gift Shop v, Granite 3€tate Ins. Ca.,

839 P.2d 558%, 602 {Nev. 19%2%. The language of the insurance policy
must be wviewsd “from the perspective of one not trained in law,” and
we must “give plain and ordinary meaning to the terms.” Farmers

Ing. Exch., 64 P.3d at 473 (internal oguotation marks cmitted;.

“Unambiguocus provisions will not ke rewritten; however, ambiguities
are to be resolved in favor of the insured.” Id, [(foctnots

omitted); gee alse Fed. Ins. Co. w. Am. Hardware Mot. Ing. Co., 184

F.3d 390, 2%2 (New. 2008) {"In the insurance context, we broadly
interpret clauses providing coverage, to afford the inswred the
greatest possible coverage; correspondingly, clauses excluding
coverage:  are interpreted narrowly against the insurer.”) [(internal

quotation marks omitted); Capitol Indemnity Corp. w. Wright, 341 F.

6
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Supp. 2d 1152, 1156 (D. Nev. 2004) [(poting that “a Nevada court will
not increase an obkligation to the insured where such was
intentionally and unambiguously limited by the parties®). “When a
contract is unambiguous and neither party is entitled to relief from
the contract, sunmary judgment kased on the contractual languags 1s

proper,” Allstate Tns. Co. w. Fackett, 206 P.3d 572, 575 (HNev.

2009) {citing Chwialkowski w. Sachs, 834 FP.2d 405, 406 (Mev. 1922)).

B. Flaintiff Lewia’ Insurance Coveragse on July B, Z007

Flaintiffs contend that Lewis was covered under an insurance
policy on July 8, 2007, the date of the accident, because Lewis’
payment on July 10, 2007 was timely. Flaintiffs rely on the
sentence "[t]lo avoid lapse in coverade, payment must be received
pricr to expiration of your policy” contained in the renewal
statement. Defendant contends that “expiration of your policy™ did
not refer to the expiration date of the renewal policy listed on the
renewal statement, but to the expiration of Lewis’ current policy,
which coingided with the listed due date on the renewal statement.
Plaintiffs contend that Lewis reasonably believed that while there
was a due date on which UAIC preferred to receive payment, there was
alzo a grace period within which Lewls couwld pay and avold any lapse
in coverage.

The renewal statement cannot be considered without considering
the entirety of the contract between Lewils and UARIC, Plaintiff
attached exhibits of renewal statements, policy declarations pages,
and Wevada automokile insurance cards issued by URIC for Lewis. The
contract, taken as a whole, cannot reasonably be interpreted in

favor of Flaintiffs® argument.
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Lewis received a “Eenewal Follcy Declarationg” stating that he
had coverage from Hay 31, 2007 to June 30, 2007 at 12:01 &.M. (Fls"
Opp., Exhibit 2 at 2% (#20-1); Pls’ Supp., Exhibit A at 11-12 (#26-
1l); Pl=s' Supk., Exhilkit A at 15 {#26~1).) The declaraticns page
gtated that “[tlhis declaraticn page with ‘policy provisiocns’ and
all other applicable endorsements complete your peolicy.”™  (Fls”
Opr., Exhibit A at 29 (#20-1).} lLewis also received a HNevads
Automobile Insurance Card izsued by UAIC stating that the effectiwve
date of his policy was May 31, 2007, and the expiraticon date was
June 30, 2007, {Id. at 30; Pls' Supp., Exhibit A at 11-12 ($26-1).)
The renewal =statement Lewis recelved in June must be read in light
of the rest of the insurance policy, contained in the dsclarations
page and alsc summarized in the insurance card.

“In interpreting a contract, ‘the court shall effectuate the
intent of the parties, which may be determined in light of the
surrounding circumstances 1f not clear from the contract itself.’”

Anvul, LLO v. G.L. Dragon, LLC, 1€3 P.3d 405, 407 {Hew. 2007).

Plaintiffs contend that there was 2 course of dealing between Lewis
and UAIZ supporting a2 reasconable understanding that there was a
grace period involwved in paying ﬁhe insurance premium for sach
month-long policy. In fact, the sc-called course of dealing tilts,
if at all, in favor of Defendant. Lewils habitually made payments
that were late. UAIC never refroactively covered Lewis on such
cocasiong.  Lewisf new policy, clearly denoted on the declarations
page and insurance caznds Lewiz was issued, would always becons

effective on the date of the payment.
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ﬁlaintiffs point to the fact that in Bpril 2007, Lewis was
issued a revised renewal astatement stating that the renewal amount
was dus on May &, 2007, a date after the effective date of the
policy Lewis would be renewing through the renewal amcunt. This
izgplated occrpasion occurred due to the fact that Lewis added a driver
£o his insurance policy, resuvlting in an increase in the renewal
amount, after UAIC had previously sent a renewal notice indicating
that a lower renewal amount was due on April 2%, 2007. - TAIC lazsued
2 revised renewal statement dated Zpril 26, 2007, and gave lewis an
opportunity to pay by May 4, 2007, instead of April 2%, 2007, when
the original renmewal amount had been due vpon expiration of his
April policy. In that case, Lewizs made a timely.payment on April
28, 2007, and thefefore there is not a single incident Plaintiffs
gan point to in which Lewls was retroactively covered for a policy
before pavment was.made, even in the single instance UAIC granted
him =such an opportunity dus to a unigue set of clrcocumstances.

C. Statutory Arguments

Plaintiffs’ arguments that Lewis had coverage due to Hev. Rev.
Stat. § 687B.320 and § 687B,340 are untenable. Section 687E,320
appliss in the case of midterm cancellaticnsz, providinog that:

1. Bxcept as otherwise provided in subsection 3, no
insurance policy that has been in effect for at least 70
days or that haz been renewed may ke canpelled by the
in=urer kefore the expiration of the agreed term cr 1 year
from the effective date of the policy or renewal,

whichever occurs first, except on any one of the following

grounds
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(ay Failure to pay =z premium when due;

Z. ¥o cancellation under subsection 1 is effective until
in the case of paragraph (a)] of subsection 1 at least 10
days and in the case of any other paragraph of subsecticn
1 at least 30 days after the notice is delivered or mailed
to the policvholder.

The policies at issue in this case were month-long policies
with options to renew after the expiration of each policy. Lewis’
June policy expired on June 30, 2007, according to its terms, There
was ne midterm gangellation and Newv. Rew. Stat. § 687B.320 =imply
does noet apply. FPlaintiffs’ arguments that between terms is
equivalent to “midterm” simply defies the statutory lanmuage and the
comnen definiticn of midterm. In a Ninth Circuit case interpreting
Montana law, the MNinth Cirewit noted that the digtrict courtfs
observation that “the policy expired by its own terms; it was not
cancelled” was proper, and the Montana statute at issue in the case,
gimilar to the MNevada statute here, “appl[iez] only to cancellation

of a policy, not to its terminaticn.” State Farm Mut. fute. Ins.

Co. w. White, 563 F.2d 971, 974 {%th Cir. 1%77). The Winth Circuit

went on to note that situwations in which “the policy terminated by
itz own terms for faillure of the insured to renew” is controlled by
a different statute, which “does not require any notice to the
policy-holder when the reason for the non-renewal of the policy is
the holder's failure to pay the renewal premiums,” Id.

WHew. HRew, Stat., & GBYB.340 provides:

I
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1. Subject to subsection 2, a policyholdser has a right to
have his or her policy renewed, on the terms then being
applied by the insurer to persons, sinilarly situated, for
an additional pericd equivalent to the expiring term if the
agreed term i1z 1 year or les3, or for 1 year if the agreed

term is longer than 1 year, unless:

(b At least 30 days for all other policies,

before the date of expiration provided in the poligy the
insurer malls or delivers to the policyholder a notice of
intention not to renew the policy beyond the agreed
gxpiration date. If an insurer falls to provide a timely
notice of nonrenewal, the insvrer shall provide the insured
with a policy of insurance con the identical terms as in the
eXpliring policy.

Plaintiffs argues that New. Rev. Stat. § 687B.340 indicateszs how
favorable the law is to the insured, and that there ié na mention in
the statute that payment is a preregquisite to a policyholder’s
“right to hawve his or her policy renewed.” It is true that the
HNevada statute does not include a provisicon similar to the one in
the Montana statute providing that the section deoes not zpply when
the insured has “failed to discharge when due any of his ckligations
in connection with the payment of premiumz for the policy, or the
renewal therefor . . . . White, 563 F.2d at 274 n.3. The Montana
statute also stated that the section does not apply “[1]f the

insurer has manifested its willingness to renew,” Id.

11
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Flaintiffs, however, fail to giwve credit to the entirety of the
Nevada statute. The statute doez not say that the policvheldex’s
policy must ke renewed, it says that the insurer shall prowide the
insured with a pelicy con “the identical term= as in the expiring
prolicy.” One of the termz of the expiring policy was payment of the
renawal amount. UAIC did provide Lewis, the policyholder, with a
renewal statement indicating that UATC would renew the lnsurance
policy ag long as all the terms of the previous policy were met,
i.e., paymeant.

Defendant correctly woints out that this statute does not fit
the circumgtanceg of thiz case, Lewis’ pelicy was ncot renewed not
becanse UTAIC had an intentiecn net to renew, but because lewiszs falled
to carry out his end of the contract, that is, to pay a renewal
amount . Lewls’ policy was renewed on the date payment was recelived,
but this date was after the date of the accident. Plaintiffs’

statutcry arguments, therefore, deo not pass muster.

I¥. Conclusicon

Defendant sz motion for summary Jjudoment on all claims shall be
granted because Lewils had no insurance coverage on the date of the
accident. The renewal statement was not ambigquous in light of the
entire contract and history between Lewis and UAIC. The term
“expiration of your policy” referred to the expiration of Lewis’
current policy, and Lewlis was never issued retroactive coverage when
his payments were late. His renewal policy would always begin on
the date payment was received. We cannot find that Lewis was

covered between the expiration of his pelicy in June and payment for

12
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hi=s next policy without straining to find an ambiguity where none
exizts, and creating an obligaticn on the part of insurance
companiles that would be untenakle, i.e., Lo provide coverage when
the insured has not upheld his own chligations uvndsr the contract to
submit a payment.

The statutes cited by Plaintiffs simply do not apply. The
expiration of Lewis’ policy was not a midterm cancellation, and UAIC
was not obligated to provide an insurance policy despite Lewis'
failure to adhere to the terms of that policy.

Cefendant’s other reguests are moot in light of our decisien

granting summary judgment.

IT IS, THEREFORE, HEBRERY DEDEBED that Defendantfs motion for

summary judgment on all claims (#17) iz GRANTED with respect to all

of Plaintiff=s" claims.

The Clerk shall enter judgment accordingly.

CATED: December 17, 2010,

F dvard C, A

UNITED STATES DIGTRICT JUDGE

13
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Attomeys for Plaintiff,
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEYADA

JANES NALDER, Guardian Ad Litem for minor
Cheyanne Nalder, real party in interest, and
GARY LEWIS, Individually,

Plaintiffs,
vE.

UNITED AUTOMCHILE INSURANCE CO,
DOES T through V, and ROE CORPORATIONS
I through ¥V, inchisive

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

MOTION FOR SUMMARY JUDGMENT

Casze No.; 2:09-cy-1348

COMES NOW, Plaintiff, FAMES NALDER, by and through his attoimey of record,
Thomas Christensen, Esqg., of the law fum of CHRISTENSEN LAW OFFICES, LLC, and

moves this Honorable Court for partial summary judgment ag to liability as against

Defendant, UNITED AUTOMOBILE INSURANCE CO.

This Motion s made and based on the papers and pleadings herein, the attached

memorandum of Points and Authorities, and any oral argument at the hearing hereof.
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i DATED this |1 day of (Cebrtte 2013,

CHRISTENSEN LAW OFFICES, LLC

By: /{ ﬂv”/ﬂ;m

3 Thombs ‘Chiistensely, Esq.
) Nevada Bar No, 2326
& 1000 8. Valley View Blvd.
- Las Vegas, NV 82107
_ (702) 216-1471 Phone
2 {702) 870-6152 Fax
courtnotices@injuryhslpnow.com.
? ' Attorneys for Plaintiff,
TAMES NALDER

10

11

1 NOTICE OF MOTION

13 YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersigned

14 jwill bring the above and forepoing MOTION FOR SUMMARY JUDGMENT on for

s hearing before the above-entitled Court on the day of ,2012 atin
16 : '
Dept of the above referenced court at __.In. or 83 $oon theregfier ag
17
Ik counsel may be heard.
19 DATED this {2 day of _§¢ Mt} , 2013,
20 CHRISTENSEN LAW OFFICES, LLC
2
22 “
T A (1)

23 T]mﬂ s[Eimst 'L]:_'fgq
94 Nevada Bar Nﬂ

1000 8. Valley Vmw Blvd,
a5 Las Vegas, NV 89167

(702) 216-1471 Phone
26 {702) 870-6152 Fax
7 courtnoticesi@infuryhelpnow.com

Attorneys for Plaintiff,
28 JAMER NATDER

CHAISTEMSER Lasty
www Injungdhelpnom.com ] 2

Respl ewis099




Case 2:09-cv-01348-RCJ-GWF Document 88 Filed 03/04/13 Page 3 of 22

1 MEMORANDUM OF POINTS AND AUTHORITIES
2 _ 1
1
INTRODUCTION
d

Ambignous insurance contracts, such as the one in question presently, must be
¢ | comstrued Iiberally in favor of the insured and strictly against the insurer. As such, because
T | the Renewal Statements were ambignous, they must be construed in favor of GARY

LEWIS, resulting in the policy being effective the date of the aceident. Punthermore,

UAIC breached the contvact in failing to investipate for coverage, failing to provide
10

1y | coverage and other duties of an insurer. Additionally, it should be established ag a matter

12 | of law that the default judgment, including pre- and post-judgment interest, iwas

B | proximately cansed by the failure to provide coverage.
14 :

It
15

s FACTUAL AND PROCEDURAL BACKGROUND

17 This action arose when GARY LEWIS ran over CHEYENNE NATDER, a nine vear old

1 gir] at the time, with GARY LEWIS's tuck. CHEYENNE was nearly killed ag a result of the

13 fruck ronning over her head.

a0
At the time of the incident Mr. Lewis was insured with Defendant TTATC, MMr, Lewis

21
first purchased insurance through UAIC on March 29, 2007, The period of the policy was

43 |March 29, 2007 through April 29, 2007. See Exhibit 1 P. 1. The records from UAIC

M | speeifically list the policy as "New Business", See Exhibit 1 P. 6. In mid-Apetl 2007 (Invoice
B Date April 26, 2007) UAIC sent Gary Lewis a "Renewal Statement” offering to "Renew” Gmy's

26
policy with UAIC for from April 29, 2007 through May 29, 2007, See Bxhibit [ at P, 15, The
27 -

o "Renewal Statement" indicataé that payment to "Renew" the policy had to be made by May 6,

CHER|ETEMEEM Lavy

e, inpuUrydes s m 3

Resplewis100




Case 2:09-cv-01348-RCJ-GWF Document 88 Filed 03/04/13 Fage 4 of 22

1 |2007, which was seven days after the policy's "Effective Ii.ratef“ of April 29, 2007". The
* | "Renewal Statement" also stated "To avoid lapse in coverage, payment must be received prior
to (sic) expiration of your policy." The only expiration date listed on the "Renewal Statement”
is "May 26, 2007". Gary Lewis made the payment and renewed the policy. The records from
& | UAIC specifically list the policy as "RENEWAL". See Exhibit 1 atP. 25.

¥ In mid-May 2007 (Invoice Date May 9, 2007) TJAIC sent Gary Lewis a "Renewal
Statement” offering to "Renew" Gary's policy with UAIC for from May 29, 2007 flrough Tune
20 2007. See Exhibit | at P. 27. The "Renewal Statement” indicates that payment {o "Renew”

10

n | the policy had to be made by May 29, 2007, The "Renewal Statement” also stated "To avoid

12 |lapse in coverage, payment must be received prior to (sic) expiration of your policy.” The only

B | expiration date listed on the "Renewal Statement” is "June 29, 2007". Gary Lewis made the

14
payment on May 31, 2007, two days after the "Due Date” of "May 28, 2007", and renewed the

15

y policy. The records from UATIC specifically List the policy as "RENEWAL". See Exhibit 1 at P.
v |32

18 In mid-June 2007 (hrvoice Date Tune 11, 2007y UAIC sent Gary Lewis a "Renewsl

2| Statement" offering to "Renew" Gary's policy with UAIC for from June 30, 2007 through July

1]
31, 2007. See Exhibit 1 at P, 33. The "Renewal Statement" indicates that payment to "Renew”

21

sy | the policy had to be made by June 30, 2007. The "Renewal Statement” also stated "To avoid

21 |lapse in coverage, payment must be received prior o (sic) expitation of your policy." The only

24 | expiration date listed on the "Renewal Statement" is "Fuly 31, 2007". Gary Lewis made the

25 payment on Jaly 10, 2007, and renewed the policy. The records fiom UAIC specifically st the
26
policy as "RENEWAL", See Bxhibit 1 at P, 38.
27
28
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1 UAIC continned to "Renew” Gary's policy in Augnst 2007, See Exhibit 1 at P. 44,
* | Septenber 2007, See Exhibit 1 at P. 60, October 2007, See Exhibit 1 at P. 69, Novermber 2007,
See Exhibit 1 at P, 81, December 2007, See Exhibit 1 at P. 87%, and through September 2008,

See Exhibit 1.

6 Gary Lewis, having been insured with TAIC for several months and UAIC having
T |renewed Mr. Lewis insurance through UAIC on multipls occasions as noted above. It was
Gary's understanding that he had insurance covering the damages done to Cheyenne Nalder.

After the incident however TJAIC claimed Mr. Lewis was not its insured, and that there was no
1

1 | coverage for the incident. UAIC nevertheless confinued to renew M. Lewis' policy for another

12 |year, but claimed that the policy had lapsed from July 1, 2007 through Fuly 10, 2007,

3 Plaintiff JAMES NALDER, on behalf of his daughter Cheyenne, biought a claim for the

14
proceeds of the TUAIC policy. UAIC claimed there was no policy in effect. &uif was then
15

" brought against Mr. Lewis with notice being provided to UAIC. UAIC took no steps to defend
yr | the lawsnit and did nothing to investigate coverage or to determine whether (Gary's payment on

8 | July 10, 2007, long before the expiration of the policy, warraited Gary being covered under the

12 policy UAIC renewed with Gary. Because UAIC took no steps to protect Gary, judgment was

? entered apainst Gary in the amount of $3,500,000.00. See Exhibit 2. After Judgment Mr.
:; Lewis, along with NALDER on behalf of Chevenne, the real parfy in interest, pursued this
action against JAIC,
M, Lewis testified:
3
26

' Payment for the Septemnber Renewal was tade on September 14, 2007 even though the
27 | "Due Date" for the Renewal wag September 13, 2007, Gven though the payment was late,

TJAIC, as it had multiple times previously, renewed the policy nonstheless,
28
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I 1 was covered by a policy of insurance through UAIC, which UAIC renewed on
) multiple occasions with me. It is my understanding I was covered by policy No.

. NVAD20021926, which UAIC advised me it was renewing and that T would have
3 no Japse in coverage as long as payment was made prior to the expiration of my
policy, which the "Renewal Notice" said was July 31, 2007, I made the payment

4 long before July 31, 2007 and understood the policy had been renswed again and

there was no lapse in coverage.

& | See Exhibit 3,

T The policy's "Renewal Statement" UAIC sent Gary clearly stated that so lopg as
payment was received "prior to (sic) expiration of your policy™ there would be no lapse in

1 coverage. Again, the only "Expiration Date" listed on the policy's "Renewal Statement" was |.
Q

1p | "July 31, 2007". See Exhibit 1, Gary understood this language to indicate that even though the

12 |"Due Date” was June 30, 2007, Gary had a prace period through the "Expiration Date” of July

13131, 2007 to make the requisite payment, renew the policy, and "avoid lapse in coverage"” as the

14
policy’s "Renewal Statement” indicated. See Exhibit 3. Gary's understanding was more than
15

p reasonable and was further supported by the fact that Gary had previously, in May 2007, been

17 | given the policy's "Renewal Stafement” that specifically indicated Gary eould renew his policy

18 |with an effective date of April 29, 2007 if he made the payment on or before May 6, 2007,

¥ |seven days afier the "Effective Date" of the policy UAIC songht to renew.’ See Bxhibit 1. The

20
policy's May "Renewal Statement” thus commenced a course of dealing between Gary and

21

- UAIC wherein UAIC advised Gary it was permissible for Gary to pay the policy preminm afier

23 | the "Effective Date" of the policy and .‘j’ﬁt still renew the policy ag of the "Effective Date™ and

24 | gvoid any lapse it coverage. This course of dealing was repeated in September and December

f
2 | Payment for the December Renewal was made on December 15, 2007 even though the

27 |'"De Date" for the Renewal was December 14, 2007, Even thongh the payment was Iate,

AIC, as it had multiple times previously, renewed the policy nonetheless.
28
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1 (2007 when Gary's policy payment was made after the "Due Date” yet the policy was renevwed
nonetheless with no lapse. See Exhibit 1.

As digeovery proceeded, the PMIT of UAIC was asked regarding Gary’s understanding
that the requivement that he pay prior fo the “expiration date™ when the only “expiration date”
¢ |listed on the renewal notice was Jaly 31, 2007, was a fair interpretation by the insured. The
7 |PME acknowledped that the "Renewal Statements' do not contain the words "expiration of
your current policy”, aﬁd simply state "expiration of your policy™ without any explanation of

what the words "your policy” reference. See Exhibit “4” (the Deposition. of Denise Davis, P. 61
LI}

o |L.23-P.621.1). The UAK PMK was wnable fo point to any language in the "Renewal

1z | Statements" that would indicate to a lay person, like Mr. Lewis", that the words "expiration of

13 Vyour policy” meant expiration of your current policy rather than the "Expiration Date™ stated

14
right on the face of the "Renewal Statements" themselves as Mr. Lewis understood it See
13

6 Exhibit 4 {the Deposition of Denise Davis, P. 61 L. 8-15; P.61 L. 23 -P. 62 L. I, P. 133 L. 4 -

7 | 1341 22),
1% Manny Cordova and Lisa Watson, who worked for UAIC at the fime the claim was

19 | bronght against Gary Lewis, bt who are no langer employed with UAIC, admitted that the

2

lamguage in the "Renewsl Statements" is ambiguous, diffientt to onderstand, and certainly
21
- consistent with Gary Lewis' interprefation that "expiration of your policy" meant the "Expiration

23 | Date" listed at the top of the "Renewal Statements", Mr. Cordova, when shown the "Renewal

Statements", stated that, to him, the "Renewal Statemenis" indicated that payment had to be

= made before the expiration of the pricy policy as JAIC interprets it. ‘When asked about whether
20

27

28 3 Degpite the fact that UAIC had informed GARY LEWIS that he had unti] May 6, 2007 to

malce his payment under the policy that would commence April 29, 2007, Gary took it
upon himself to inale the payment on April 29, 2007,
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Mr. Lewis' interpretation that expiration of "your palicy™ meant the "Expiration Date” on the
very face of the "Renewal Statement” itself, Mr. Cordova testified as follows: "cettainly people
can interpret documents differently.  You lmow, I mean, that's the way I read the document.
Could someone else read it differently? Of course, they can." See Exhibit “5” (Cordova
Deposition at P, 106 L. 16-20}. Mr. Cordova went on to testify, "So this is the way I read the
document, Could you imterpret it differently? Of course. Could she interpred it diﬁ‘ﬁl'ﬂnﬂ‘j."é Of
course. This is the way that { interpret it. I cannot tell you that, you know, my way is right or
your way is right, but that's the way I read the document," See Exhibit 5 (Cordova Deposition
P. 107 L. 11-16).

Lisa Watson, who testified she has Wﬂ.],‘kﬂd in insurance for over 20 years, when shown
the "Renewal Statements” and asked what the term "expiration of your policy” meant, festified
that she does not know what the phrase means, See Exhibit 6 {Watson Deposiiion P. 52 L. 4-8).

In the testimony, Mr, Cordova and Ms. Watson not confest that Gay Lewis'
interpretation, was valid. When she was told that Mr. Lewis interpreted fhﬁl language as
indicating that payment had to be made before the “Expiration Date" listed right on the
"R enewal Statements”, Ms., Watson testified that sﬁe could not comment on whether M. Lewis'
interpretation was correct or not. See Bxhibit 6 (Watson Deposition P. 53 L. 20 -P. 4 L. 4).

UAIC was eranted Summary Judgment on all of Plaintiff*s claims. However, on
Appeal, the Ninth Cireuit Count of Appeals reversed the District Court’s grant of sununary
judgment with respect to whether there was coverage by virtue of the way the renewal
statement was worded. The Court found that

Plaintiffs came Torward with facts supporting their tenable legal position that a

reasoiable person could have interpreted the renewal statement to meen that
Lewis’s premium was due by June 30, 2007, but that the policy would not lapse if

Respl ewis105
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1 his premium were ‘received prior fo the expiration of [his| policy,” with the
‘expiration date’ specifically stated to be July 31, 2007,

3 | See Bxhibit 7 Memorandum.
4 I
STANDARD FOR GRANTING
Summary judgment under Fed. R, Civ, P. 56 may bé granted only if the evidence
presented shows that there is no genuine issue as to any material fact and that the moving
9 paﬁy is entitled to a judgment as 8 matter of law. The party moving for summary judgment

W | has "the burden of showing the absence of & genuine issue as to any material fact . . .

11 )
Adickes v. S.H. Kress & Co., 398 U.S. 144, 158 (1970).

I2

5 *[SJummary judgment will not lie if the dispute about a material fact is 'gennine,’ that is,

14 |if the evidence is such that a reasonable jury could retwm a verdict for the nonmoving party.”

15 | drnderson v. Liberfy Lobby, Inc., 477 U.S. 242, 248 (1986} (citaﬁﬂn oniitted). "[A]t the

16 summary judpment stage the judge's function is not himself to weigh the evidence and

17
determine the truth of the matter, but fo determine whether there is a penuine issue for trial." 74

18

s at 249,

20 The law iz well established that in reviewing a motion for summary judgment, the

21 | evidence "must be viewed in the light most favorable to the oppesing paty." Adickes v S.H,

P | Kress & Co, 39811 S, 144, 159-160 (1970). "[TThe inferences {o be drawn from the vnderlying
23 :

facts contained in [the moving party's materials] must be viewed in the light most favorable to

55 |the party opposing the motion." Jd., quoting United States v. Diebold, Inc., 369 U8, 054, 655

26 |(1962). Therefore, this Court poust view the evidence presented by both parties and the

27 | inferences to be drawn there from in the light most favorable to the Plaintiffs.

2%
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1 | The standard for summary judgment 15 essentially the same as the standerd for granting a
directed wverdict or judgment notwithstanding the verdict imder Fed. R. Civ. P. 30, See
Anderson v, Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). The inquiry under each is
“['W jhether the evidence presents a sufficient disagreement to require submission fo a jury "
¢ |Id Summary judgment is only appropriate if "the evidence , . . is 50 one-sided that one
T | party must prevail as a matter of law.” Id. If there are facts safficient to suppart a jury

verdiet for the Plaintiff, the Cownt is not to intexfere with the fury’s role as the finder of fact.

G
I To do so would deny the Plaintiff's right to a jury trial.

0

1 v
12 ARGUMENT
1 A, Becanse the Reneﬁral Statement was Ambiguous, it Must be Stricily Construed
14 Apainst the Insavance Company According to the Nevada Faw, therefore,

Providing Coverage was in Place at the Time of the Incident.

Is

. There is no dispute UAIC sent Gary the policy's "Renewal Statement" (invoice date Tune
(7 | 11,2007). See Exhubit 1 P. 33, Thers is no dispute the policy's "Renewal Statement offered to

1% | ggain renew Gary's policy with UAIC, as Gary had repeatedly done since March 2007, There is

¥ lno dispute that the policy’s "Renewal Statement” says Gary would not bave a lapse in coverage

20
if he miade the required payment prior to the expiration date. There 15 no dispute that the only
21
- expiration date mentioned on the policy's "Renevwal Staternent” is "July 31, 2007." See Exhibit

23 |1 P. 33, There ig no dispute Gary made the requisite payment on July 10, 2007, which was

24 | twenty-one days before the "Expiration Date" listed on the policy's "Renewal Statement”. See

25 . . . : ) .
Exhibit 1 P. 38, There is certainly no dispute that Gary Lewis’ understanding of the policy's
"R enewal Staternent” was that as long as he made the premium payment prior to the expiration

27

a5 of the policy, which the policy's "Renewal Statement" said was July 31, 2007, Gary would not

CHRI STéN SEM LAy
v InryFilpno.canm ([

Resplewis107




Case 2:09-0v-01348-RCI-CGWF Document 88 Filed 03/34/13 Page 11 of 22

1 | have a lapse in coverage. See Exhibit T at P. 6 of 12, There is also no dispute that UAIC had
previousty advised Gary that he could pay his policy premium .ﬁfter the date the policy became
sffective, end atill be covered from the effective date, See Exhibit 1 P. 15,

An insurance policy, which would include the renewal statements of the policy, is a
¢ |comtract and iz poverned by comiract law, Uwited Imswrance Co., v Fromfier Insurance
T | Company, Inc., 120 Nev. 678 684, 55 P.3d 1152, 1156 (2004). Under general contract law, the
Nevada Supreme Cowrt has noted, "When a contract is ambignous, it will be construed agzinst
the drafter.” (lenbrook Hoﬁwowném Ass'n v. Glenbrook Co. 111 Nev. 909, 517, 501 F.2d 132,

10

i | 138 (1995). The Court has gone even further in its discussion of insurance contracts, holding,

12 | "Contracts of insurance are always construed most strongly apainst the insuwrance company.

1| Stated another way, a policy of insurance is to be construed liberally in favor of the insured and

14 '
strictly against the inswrer." Hargford Ins. Growp v. Winkler, 89 Nev. 131, 135, 508 P.2d §, 11
15
6 {1973) (Citations omitted}.
17 In addition, the Nevada Supreme Cowrt has held, "An insurance policy is a confract of

1# | adhesion." /& As a result “the language of an insurance policy is broadly interpreted in order

¥ 1o afford ‘the preatest possible coverage to the inzared." Id, citing Favmers Insurance Group 1.

0 :
Sromik, 110 Nev. 64, 07, §67 P.2d 389, 391 (1994). The pivotal language fiom the UTAIC

21

4, | COmiract comes from the policy's "Renewal Statements” which UJAIC drafted, and which TTAIC

3 | sent to Gary Lewis on moltiple occasions advising Gary how the contract of insyrance could be

24 |renewed and continue to be in effect with UAIC, The statemnents provide a due date for

2% . . . . . .
payment, but also specifically sfate that if payment iz "received prior the expiation of yowr
26
policy” there will be no lapse in coverage. The only "Expiratton Dafe" listed in the policy's
27
28
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1 |"Renewal Statemenis" is the expiration date for the offered policy that UAIC invited Gary
Lewis to renew.

The policy's "Renewal Statement” for June 30, 2007 through. July 31, 2007 (Exhibit 1 P.
33) had a "Due Date" of 6/20/07, but then contained the statememt that payment must be
6 |received prior to the expiration of "your policy” in order to avaid a lapse in coverage. The only
T | "Bxpiration. Date" listed in the statement is "July 31, 2007". Such lanpuapge clearly indic:aﬁ:s
that TUAIC was advising Gary, as the insured, that payment was due 6/30/07, but that if he made
the requisite payment before July 31, 2007 he would be covered and would "avoid a lapse in

10

1p (eoverage". There is no dispute this was Gary's subjective underztanding of the terms of the

12 |policy's "Renewal Stateroent”. See Exhibit 3 at P. 6 of 12,

13 Gary's subjective understanding that he counld pay for the policy after if was put inte
14

effect was all the more reasonable given that in Apiil 2007 TAIC had specifically told Gary that
15
6 the due date of his premium payment for the policy effective April 29, 2007 through May 29,

11 | 2007 was after the policy's effective date of "5/6/07". There was an established course of

18 |dealing between, Gary and UAIC wherein TTAIC had previpusly advised Gary that he could

1% | make his payment after the effective date of the policy and still be covered, and wherein UAIC

24
had previously advised Gary that he could made his premiom payment after the effective date of
21
- the palicy, but prier to the expiration date, of the policy and avaid any lapse in coverage.
13 The policy's "Renewal Stafements" which mive a due date but then state that the

2 | policyholder can avoid a lapss in coverage by paying before the expirafion of the policy, and

25 - - . .
providing an "Expiration Date" for the policy that is different than the "Due Date" are
26
ambiguons, As noted above, ambigmous language in a contract, or in a writing seeking to
27
g |renew a comiract, is construed against the drafter of the confract, or the writing seeling to
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renew the contract. See, Glenbrook Homeawners dss'n v. Glenbrook Co. 111 Nev. 909, 917,
901 P.2d 132, 138(1995). The Nevada Supreme Court has noted that an insurance company
does business as a quasi-public instifution, and cannot avoid liabilily under smbignous
provisions of policy. Hartford Ins. Group v. Winkler, 89 Nev. 131, 136, 508 P.2d 8, 12 (1973).
The langnage of the "Renewal Statements" from UAIC is ambiguous, and therefore, must be
construed apainst UATC,

"Contracts of insurance ém always c-::n.struad rmost strongly against the insurance
company. Siated another way, a policy of insurance is to be construed liberally in favor of the
msured and strictly against the insurer.” Hertford Ins. Group v. Winkler; 89 Nev. 131, 135, 508
P.2d 8, 11 {1973) (Citations omitted). The language of the "Renewal Statements" of the policy
Gary Lewis had with UATC, when construed Liberally in favor of Gary apd constiued most
strongly against UATC and broadly interpreted in order to afford the greatest possible coverage
to the insuwred, must be construed as permitting Gary Lewis to pay anytime before Fuly 31, 2007
in order to avoid a lapse in coverage and maintain tnsurance from the "Effective Date" of June
30, 2007 to the "Expiration. Date” of July 31; 2007. As there is no dispute Gary made the
requisite payment on July 10, 2007, and there is no disputs July 10, 2007 is long before July 31,
2007, summary judgment as to UAIC's coverage of Gary Lewis imder the policy is wanranted as
the evidence clearly establishes Gary was coversd,

B.  UAIC Breached the Confract by Failing to Investigate Coverage and Refusing
to Cover its Insured

In general, there are a few different areas of Iitigation that involve "bad faith" by an
insurance company. All of these sctions, regardless of the parties involved, however, are
founded in the peneral principle of confract law that in every contract, including policies of

insurance, there is an implied covenant of pood faith and fair dealing that neither party will do

13
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anything which will injure the right of the other to receive the benefits of the agreement,
Comunale v, Traders & General Insurance Comparp, 50 Cal2d 654, 328 P.2d 198, oB
ALR2d 883, Most cowmts, including Nevada, have held that an insurance company al%éfs
acts in bad faith whenever it breaches its duty to settle by failing to adequately consider the
interest of the msred. Windt, Allan D., { fnsromce C,;Iax'mﬂ & Disputes ._‘Trh, Bection 5:13
{(Updated March, 2009). This is frue whether there is a "gennine dispute” as to whether
payment of the third-party policy limits Is warranted or not. The Mevada Supreme Court
recently defined bad fatth by holding that "an insurer must give equel consideration to the
insured's interests” and "the mature of the relationship [between insured and insurer] requires
that the insurer adequately protect the insured's interests." Miller 1. Allstate, 125 N.A.O, 2§,
212 P.3d 318 (2009).

Within the avern of first-party bad faith, there are essentially three standards which. courts
have imposed on liability insarers in determining whether the insurer has met its duty to the
insured. Those standards imvolve sfrict liability, negligence, and bad. faith. Shambiin 1
Nationwide Mutual Insurance Company, 396 S.E.2d f’Eﬁ (W.Va. 1990), citing, Schwartz,
Statutory Strict Liability for an Insurer's Fathoe to settle. A Balanced Plan for an Unresolved
Problem, 1975 Duke L.J. 501; Annotation, Liebifity Iisurer's Negligence for Bad Faith in
Conducting Defense as Ground of Liability to Insured, 34 A LR .3d 533 (1970 & Supp. 1989).

The eourts which have applied the strict Hability standard have held that an insurer who
fuils to settle within poliey limits does so at its cwn risk, and even if its position s not entirely
oronndless, if the failure to settle lafer exposes the insured, the uafxim' i liable for the full
amount which will compensate the insured for all the detriment cauged by the insurer’s breach

of the express and implied obligations of the contract. Jd, citing, Crisel v. Securilty Ins. Co., 66

14
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Cal2d 425, 58 CalRptr. 13, 426 P2d 173 (1967}, Rovg Farms Rerori, Inc v Dmvestors
Imsurapce Co., 65 NI, 474, 323 A.2d 495 (1974,

The Crisci Court recognized that the insured's expectation of protection provides a basis
for imposing strict lability in failne to seftle cases because it will always be in the imsured's
best terest to settle within the policy limits when there is any danger, no matter how slight, of
g judgment in excess of those limits. Crised 1. Securilfy Tnsurance Compomy of New Haven,
Copm,, 426 P.2d 173, 66 Cal.2d 425, 58 Cal. Rptr. 13, (1967). Cérscf recopnized there is more
than a small amount of elementary justice in a rule that would require that, in this sitnation,
where the insurer's and insured's interests necessarily conflict, the insurer, _which may reap the
benefits of its determination not to settle, should also suffer the detriments of its decision. {4

This standard malkes sense, as Chief Justice Neely concwrred with the Shamblin Court:

Can you honestly imagine a situation where an insurance
company  fails -to settle within the policy limits, the
policyholder pefs stuck with ap excess judpment, and this
court does neid requite the insurance company to indemmnify
the policy holder? That will happen the same day the son
rises in the West! As far as I am concerned, even if the
instrance company is run by angels, archangels, cherubim
and seraphim, and the enfire heavenly host sing of due
diligence and reasonable care, T will wever, under any
circumstances, vote that a policyholder instesd of an
imswer pays the excess judpment when it was possible to
seftls a case within the coverage limits,

When I buy inswance, I buy protection flrom uotoward
events. 1 do not object to an insurance coinpany's vigoronus
defense of o claim, including going to jury tral and
exhansting every appeal. Furthermore, as a policyholder, I
will diligently assist my insurer to vindicate ifs rights and
protect its reserves. However, I draw the line when the
insurer decides that in the process of proteciing its reserves,
it will play "you bet my house." The inswrance comparny
can, bet as mmch of iis own money as it wants, and it can bet
its own money at any odds that it wants, but it cannot bet

15
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ofie single penny of my money even when the odds are ten
million to one in s favor!

- Id at TRO.
The California Cowt has implemented a reasonableness or neglipence aspect to its
standard when it expanded on this role, giving the following analysis:
The only permissible consideration in evaluating the
reasonableness of the setflement offer becomes whether, in
light of the victim's injuries and the probabie liability of the
insared, the ulfimafe jodgment is likely to exceed the .
“arnount of the settlement offer. Such factors as the limits
impoged by the policy, a desive to reduce the amount of
futare settlements, or a belief that the poliey does not
provide coverage, should not affect a decision as to
whether the settlement offer 13 a reasonable one,
Joharisen v. California State Autamobile Association Inter-Insurance Pureau, 15 Cal.3d 9, 123
Cal.Rptr. 288, 538 P 2d 744, (1975) (emphasis added). Mareover, in deciding whether or not to
compromise the claim, the insurer must conduct itself as though it alone were liable for the
entire amount of the jndgment. I, citing Crised.
Nevada has long recognizéd that there is a fiduciary relationship between the insurer and
the insured. Powers v USAA4, 114 Nev. 690, 962 P24 5% (1998), ciling Ainsworth v,

Combined fns. Co., 104 Nev, 587, 763 P.2d 073 (1985). Nevada has also established standards

Exchange, 109 Nev, 789, 858 P.2d 380 (1993}, the Nevada Sopreme Court established
standards to apply when an action is brought related to bad faith denial of first-party benefits
under uninsured or underinsured coverage. There, the court noted numerous that appellate court
decisions affirm that an Insurer's failure to deal fairly and in good faith with an insured's Ul

clatm 15 actionable. Jd at 794 (cifations omitted}.

&
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The Nevada Supreme Court and Federal Distriet Court of Nevada articnlated =
negligence or reasonableness standard in bad faith cases. “To establish a prima facie case of
bad-faith refusal to pay an insurance claim, the plaintiff must establish that there was ho
reasonable basis for disputing cﬂvr:;raga.” Powers v, United Services Aufo. Ass'n, 962 P.2d 596,
604 (Nev. 1998), citing Fallive v. GNLY Corp., 823 P.2d 888 (Nev. 1991). See also Pemberton
v, Farmers Tns. Exch., 858 P.2d 380, 384 (Nev. 1590).

One of the more instructional cases in Nevada, however, on the standard to be applied
when dealing with negative effects resulting fiom an insirer's failore to settle a claim prior to
litigation is Lawndow v. Medical Ins, Exchange, 892 F.Supp. 232 (D.Nev. 1995). The Landow
Court, following the rationsle of California cotwts in excess verdiet situations éccepted that, "the
litemus test for bad faith is whether the ingurer, in determining whether fo seftls a claim, gave as
mmch consideration to the welfare of its insured as it gave to its own inferests,” citing, Egan v,
Mutual of Omaha Ins. Co., 24 Cal.3d. 809, 818, 169 Cal Rptr. 651, 620 P.2d 141 (1879},

The above-noted prinviples were most recently codified and adopted by the Nevada
Supreme Cowt in A¥fstare s, Co. v, Mifler, 212 P.3d 318 (2009). In Miller, the court held that
"an insurer must give equal cansideration to the insured's interest". The court further stated that
the insurer's duty to its insured is "similar to a fiduciary relationship" and noted "the nafure of
the relationship requires that the insurer adequately protect the insured's interest." The court's
conclusion mirrored that in Lawdlow as the Mifler coutt recognized "at a minimutn, an insurer
must equally consider the insured's interests and its own." The court also recognized the
wisdom from decisions from Califonnia holding that "the instwer must give the interests of the
insurad at least as much consideration as It gives ity own interests, and the insurer must act as a

prudent insurer without poliey limits. " 74, (citation omitted).

17
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Additionally, insurers have a duty to investigate. Pemberfon v. Farmers Ins. Exchange,
109 Nev. 789, 858 P.2d 380, 382 (Nev.,, 1993). “Inswers have the duty to investigate claims
and coverage in a prompt fashion” Trowd v. CO W Ins Co,, 246 F.3d 11530, 1162, See also
Tyres v Bankers Life Co., 730 P.2d 1115, 1124 (Mont. 19286} (9th Cir., 2001). The duty i
investigate ig an extenston of the duty of good faith and fair dealing that the insurer owes its
insured and, in a claims-made-and-reported policy, extends to the handling of reported claims,
KPFF, Inc. v. California Unlon Ins. Co., 56 Cal App.4ih 963, 66 Cal.Rpiv.2d 36, 44 (1997)
UAIC utterly failed to investigate whether coverage exisfed for Gary on the claim, and failed to
abide by established insurance claims handling practices in fis handling of this claim,
Furthermore, as discussed in defail above, thers was coverage under this claim. Therefore, their
failore to provide such coverage was a breach of confract.

UAIC also made absolutely no efforts to trfoom Gary Lewis of the demand for the
policy limity and the offer to seftle Cheyenne's significant claim for a mere $15,000.00, UAIC
completely ignored Cheyenne's claim and did absolutely nothing other than send Cheyenne's
coumsel a letter stating that there was no coverage. Az noted above, the Court has confinually
held "af a minimum, an insured must equally consider the inswed's interest and its own"
Allstate v Miller, 212 P.3d 318, 326 (Nev. 2009). If the insurer fails to equally consider ite
insured's interests and its own it violates the implied covenant of good faith and fair dealing and
can be held responsible for any resolting damages suffered by ite msured. #d.

There is no question that the rejection of a settlement offer within the policy limits is an
element of a bad faith claim. fd The Milfer Court held that the rejecfion by an insurer of a
settlement offer within the policy limiés is indeed an element making up a bad faith claim, but

also noted that a bad faith claim can be based on far more than just the rejection of such an

IE
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1 | offer. fd. The Cowt specifically noted that "an insorer's fatlure to adequately inform an insured
> |of a setflement offer is a factor for the trier of fact to consider when evaluating a bad-faith
claim." Id at 325. UAIC never informed Gary Lewts of the setflement offer that was proposed
to resolve Cheyenne's claim. Tin.is failure to inform, on itz own, is sufficient to present the facts
s |to the jury to defermine whether the carrier violated the duty of good faith and fair dealing and
7 lis thus Liable for a judgment entered against its Insured in excess of the applicahle policy limits.

Ia.
. Plaintiffs have noted in the preceding sections the facts indicating: Gary Levwis properly
1

;| |renewed his policy pursuant to the policy's "Renewal Statements"; that UAIC renewed Gary's

12 [policy and nevertheless claimed there was 2 lapse in coverage: and other such facts, all of which

b cleatly indicate Gary had coverage for the claim Cheyenne brought against him. UAIC never

14
mvestigated any of the above to determine whether Gary was covered, and instead made the

15 :
snap decigion that there was no coverage, and left Gary completely bereft of protection against

18
17 |Cheyenne's Iawsuit. These facts constifete bad faith, provide that there was coverage for
18 [ Cheyeime’s claim and therefore congtifute a beeach of conmtract, and warrant UJAIC

12 compensating Gary, paying for the judgment curently entered against him, as well as paying

20

other compensatory and even ponitive damages,
21
- C. It Should be Established as a Matter of Law that the Defanlt Judgment,

Including Pre- and Post-Tudgment Interest, was Proximately Caused by the

23 Failure to Provide Coverage.
24 Primary liability insurance policies create a duty to defend and the duty to indemnify,
% Allstate Ins. Co. v, Mifler, 125 N.A O, 28, 212 P.3d 318 (Nev,, 2009) citing Crawford w
24

Weather Shield Mg, Inc., 44 Cal4th 541, 79 Cal Rptr,3d 721, 187 P.3d 424, 427 (2008). The
27 .
28

CHRISTEMSEM LAYY
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. duiy to defend is a “legal duty that arises under the law, as opposed to a confractual duty arising

from the policy.” Allstare Ins. Co. v. Miller, 125 W A0, 28, 212 P.3d 318 (Nev., 2003),

“If there is an*_i;r doubt about whether the duty fo defend arises, this doubt must be
resolved in favor of the insured.” United Na#'l Ins. Co. v. Fronfer Ins. Co., 99 P.3d 1153, 120
Nev. 678 (Nev., 2004) citing defna Cas. & Swr. Co. v. Cerntenmial In;r. Ca., 838 F.2d 346, 350
(9th Cir. 1988). “The purpose behind construing the duty to defend so broadly is to prevent an
insurer from evading ifs obligation to provide a defense for an insured without at least
investipating the facts behind a complaint.” . United Nat! Ins. Co. v. Frontier Ins. Co., 99 P.3d
1153, 120 Ney, 678 (Nev., 2004) See also Helea Min. Co. v. New Hampshire Ins. Co., 811 P2d
1083, 1090 (Cole, 1991). A potential for coverage only exists when there is arguable or
possible coverage. (emphasis added) United Nat? s, Co. v. Frontier Ins. Co., 99 P.3d 1153,
120 Nev, 678 (New., 2004} See also Morfon v. S&ﬁca Mg Co,, 905 F.2d 1208, 1212 (%h Cir,
19907.

Because of there was “arguable or possible coverage” onder the policy, UAIC had a
duty to defend GARY LEWIS. Further, as explained in detail above, there was actoal coverage
under the policy. As such, UAIC has a duty to indemnity GARY LEWIS. See Unfted Natf fis.
Co. v. Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev., 2004).

UAIC’s failure provide coverage and their breach of their duty to defend was the
proximate cavge of the Default Tudgment being entered apainst GARY LEWIS, “When the
ingurer refused to defend and the msured does not employ counsel and presents no defense, it
can be sad the ensuing defaulf judgment is proximately caused by the insurer’s breach of the
duty to defend.” Pershing Park Villas v. United Pac. Ins. Co., 219 F.3d 895 (9"1' Cir. 20007, As,

such, this should be established as a matter of lasw,

20
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CONCLUSION

Plaintiff respectfully requests that this cownt grant this Motion for the reasons set

forth in the points and authorifies noted abowve.
o
DATED this day of ﬁﬁ»’/h__»:f ,2013.

CHRISTENSEN LAW OFFICES, LLC

By: ﬂ@m
Thoﬂlas@lu stensen,'Esq,

Nevada Bar Mo, 23268

1000 8. Valley View Blvd.

Las Vegas, NV 89107

(702) 216-1471 Phone

(702) 870-6152 Fax
courtnotices(@infurvhelpnow.com
Attorneys for Plaintiff,

JAMES NALDEE
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CERTIFICATE OF SERVICE .

Pursuant to Fed. R. Civ. P. 5 and LR 5-1, T centify that I am an employee of
4th Mzrch
CHRISTENSEN LAW OFFICES, LLC, and that on this 12 day of Aéftiwar”

2013, I served a copy of the foregoing MOTION FOR SUMMARY TUDGMENT as

follows:

.. )Eq U.S. Mail—By depositing a true copy thereof in the 1.8, mail, first clags
postage prepaid and addressed as listed below; and/or

.O. Facsimile—By facsimile trapsmission parsuant to EDCR 7.26 to the facsimile
number(s} shown below and in the confirmation sheef filed herewith. Consent to
service undet NRCP 5(b)(2)(D} shall be assumed unless an objection to service by
facsimile transmission is made in writing and sent fo the sender via facsimile
within 24 hours of receipt of this Certificate of Service; and/or

0 Hand Delivery—By hand-delivery to the addresses listed belaw.

Thomas E. Winner, Esg.

Matthew J. Douglas, Esq.
ATKIN, WINNER, & SHERROD
1117 8. Rancho Dr,

Las Vegas, NV 85102

0 W

An €mpldyes of CHRISTENSEN LAW OFFICES, LLC
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MATTHEW I DOUGLAS
MNevada Bar No. 11371

ATKIN WINNER & SHERR.OD
1117 South Rancho Diive

Las Vegas, Mevada 89102
Phone (702) 243-7000

Facsimile (702) 243-7059
mdouglasiawslawyers.com

Anorreys for Defendant,
Unifed Automobile Insurance Company

lCase 2:09-cv-01348-RCI-GWF Document 80 Filed 03/26/12 Page 1 of 35

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

TAMES NALDER, Guardian Ad Litem for

minor Cheyanne Nalder, real party in

interest, and GARY LEWIS, Individually;
Plaintiffs,

Vs,

UNITED AUTOMOBILE INSURANCE
COMPANY, DOES I through V, and ROE
CORPORATIONS | through V', inclusive

Defendants.

UNITED AUTOMOBILE INSURANCE COMPANY, by and through its Counsel of
record, Matthew J. Douglas, of ATKIN WINNER & SHERROD, hereby submiis this Opposition

CASE N(.: 2:09-cv-1348
DEPT. WN(».:

DEFENDANT UNITED AUTOMOEBILE
INSURANCE COMPANY"S
OPPOSITION TO PLAINTIFFS®
MOTION FOR SUMMARY JUDGMENT

ORAL ARGUMENT REQUESTED

to Plaintiffs” Motion for Summary Judgment and states and alleges, as follows:

This Opposition is made and based upon the pleadings and papers on file with this Cowurt,

the Points and Authorities contained below, and any oral argument which the Court may

entertain at the time of hearing.

i

i

Page 1 of 35

Respl ewis121




ase 2:09-cv-01348-RCJ-GWF Document 90 Filed 03/26/13 Page 2 of 35

1 DATED this 26™ day of March, 2013.
2
3 ATKIN WINNER & SHERROD
4
/sdatthew J. Douglas
3 - Matthew J. Douglas
Nevada Bar No. 11371
6 1117 8. Rancha Drive
Las Vegas, Nevada 89102
7 Artorneys for Defendant
8
5 POINTS AND AUTHORITIES
L
10
STATEMENT OF FACTS AND RESPONSE TO
11 PLAINTIFF’S STATEMENT OF FACTS
12
13 A. Facts relating to this lowsait,
14 This is an insurance claim which was denied due fo fermination of a policy affer the

15 plainiiff, Gary Lewis, failed to pay his premium.

LASVEGAR NEVADA Soipz
TEONE {702 243-7000 FACIMILE {70=) 245-7959

ATETS WINKEE & SHERROD
ATTORNEYS AT LAW
147 SGUTH RANCHO DRIVE

14 Deafendant has very little information regarding the subject accident which the Plaintiff
17 | underlies this suit but, it appears that Gary Lewis was operating his vehicle in Pioche, Nevada on

1z | Tuly 8, 2007 wherein he struck minor pedestrian, Cheyenne Nalder. See copy of Plaintiff Lewis’

15
g || Nalder and her father commenced a personal injury action against Lewis.

deposition, aitached av Exhibit ‘A’ hereto, p. 14, lines 1-15 p. 15 lines 12-15. Thereafter,

a1 However, Mr. Lewis’ policy of insurance had expired, and had not been renewed, due to
nonpayment of renewal premium at the fime of this accident. Presumably sensing this might be
23| 2 problem, Mr. Lewis hastily made arrangements to pay a premium and acquire a new policy
after he cavsed the accident. ! After Attorneys for the Nalder Plaintiffs’ obtained a $3.5 million

24
25 b Attached as Exhibic 57 the deposifion of Giselle Molina, which is artached hereto ay Exhibit
2% ‘B’ is a copy of the receipt of payment, on July 10®, 2007 {2 days after the accident), for the premivm

payment made by Lewis at the U.5. Auto Insorance Agency located at 3908 W, Sahara Ave., Las Vegas,
a7 || Nevada. See also the corresponding receipt of said payment by UAIC, Exhibit 'C* to the Declavation of
Domiioes Davis, herein,

28
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dollar default judgnent against Lewis, Aftorneys for the Nalders’ and Lewis commeneed this
lawsuit for *bad faith,” claiming UATIC should have covered Lewis, eveﬁ though his policy had
gxpired.

When this case opened, Gary Lewis first insisted that he had, in fact, paid for his
premium prior to the expiration of his policy on June 30%, 2007 and that Defendant had denied
receiving it. See attached copy of Plaintiff’s original responses fo requests for admissions,
aftached hereto as FExhibit 'O, mumbers 4 & 7. However, Lewis also refused to answer any
discovery or produce any documents evidencing this alleged payment. Moreover, Lewis
objected and refused to produce the assignment of rights under which the Nalder Plaintifts’
brought the instant suit. These responses necessitated a Motion fo Compel discovery responses
and a motion for sanctions. In response to this motion, at the eleventh hour and, aﬁ the doorstep
io the courtroom on the day of the hearing, the plaintift simply changed Ais story and adnditted
that ke had not, in fact, ever paid his preminm for a renewal policy before the previous policy
was terminated.  See coples of Plaintiff"s ‘Supplement’ to his Responses fo Requesis for
admisston, which are attached hereto as Fxhibic 'D. numbers 4 aned 8 Furiher, at that fime, the
plaintiff also pmdﬁsed an ‘Assignment’ - which purports to assign Plaintiff Lewis® chose in
action to the Nalder Plaintiffs” — but, which was entered into on February 28, 2010°. See Exhibit
‘B attached hereto. Plantiffs — by virtue of the amended responses to requests for admissions —
have admitted there exists no material issue of fact concerning that Lewis did not timely pay his
premium for the July 2007 policy. Instead, at that point, Plaintiffs’ shifted their argument to
maintain that Lewis was due coverage because of an ambiguity in the renewsl statement — not
because he paid his premiwn timely and UAIC Tost it
Hf
Hid

2 The court will note that this purported ‘assignment’ was apparently execwied long afier the
laggsuit was filed. It begs the obwious question how, or why, the Nalder Plaintffs’ were able 1o
commence this lawsuit without any lagal basis or authority for bringing @, Again, the ‘assignment” was
emlly produced after a metion to compel and motion for sanctions was pending befors the court.

Page 3 of 35
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B. Facts relating to the claims at bar.

Lewis’ insurance policy, number NVA 020021926, with Defendant United Automobile

Insurance Company had expired, per its terms, on June 380, 2007. The policy, as such, was not in

effect on July 7, the date of loss. See Declaration of Western Regional Marketing and
Underwriting Manager for United Automobile surance Comparny, Damice Davis, with copy of
policy mumber NVA 020021926 declararions pape and policy, attached thereto gz Exhibit '4.°
Although United Automobile had mailed a renewsal notice to Gary Lewis advizing that his policy
would terminate on June 30 if payment were not received by that date, Mr, Lewis did not pay his
premium. See Declaration of Western Regional Movketing and Underwriting Manager for
United Awtomobile Insurance Cmrgmny, Danice Davis, with copy of Exhibit renewal notice,
attached as Exhjé!ﬂ? ‘B’ thereto. The renewal notice clearly put Lewis on Notice that his premium
for his renewal policy was due “no later than 6/30/07.° See Exhibit ‘B’ aitached to Declaration
of Danice Davis.

It was only after the loss occurted, on July 8, 2007, that Lewis presented a money order
for payment of his premium for a new policy, on July 10%, 2007. See Declaration of Western
Regional Marketing and Underwriting Monager for United Auwtomobile Insurance Company,
Dartice Davis, with copy of cashier’s check receipt of premiwm for said new policy number NVA
(130021926 on July 8, 2007 attached as Exhibit 'C”, thereto. At that time a new palicy, number
NVA 03021926, was initiated with a term of July 10, 2007 to August lﬂm, 2007, See
Declaration of Western Regional Marketing and Underwriting Manager for United Awtomobile
Insurance Comparry, Darnice Davis, with copy of declarations page for number NVA 030021920,
attached as Fxhibit ‘D' thereto. \

As stated, the plaintiff initially insisted that he paid his policy premimn on fime, and that
UAIC must have lost or misplaced it. Then, in the wake of discovery and a motion to compel,
(Gary Lewis has admitted that he did not remit any amount for renewal of UAIC Policy aumber
NVA 020021926 after June 12, 2007 and before June 30, 2007 nor between June 30, 2007 and

Wuly 10, 2007. 4 copy of Plapuiff Gary Lewis’ Answers fo requests fo admit are aitached hereto

Page 4 of 35
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as Exhibit D’

As such, Defendant has maintained that this loss occurred during the period of n;:-n-
coverage that existed from Jume 30, 2007 fo July 10%, 2007. See Declavation of Wesfern
Regional Marketing and Underwriting Manager for United Awtomobile Insurance Compomy,
Dapice Davis. UAIC became aware of the loss when Lewis called the Company to check
coverage on July 13, 2007 whereupon customer service representative Erc Cook informed him
the loss ocourred in a perdod of no coverage after confirming this with the Underwriting

Department. See Deposition of Erfc Cook aftached hereto as Exhibit 'F', p. 36, Lines 17-23p.

33, lines 4- 10, and copy of Underwriting notes confirming call with Lewis, attached hereto as
Exhibit ‘1’ to deposition of (Giselle Moling, Exhibit ‘B’ hereto’ Thersafter, when Counsel for
the Nalders® made a formal claim wpon UAIC, the Company doublechecked coverage with
undm#riting and, contacted the insurance agency, U.S. Auto, who confirmed Lewis had not paid
his premiom until Tuly 10, 2007 and, provided a copy of the receipt. Additionally, UAIC
attempted to contact Lewis, but was unsuccessful. See copy of deposition testimony of Jan Cook,
attached hercto as Exhibit ‘G, p. 34, finesy 8-19, p. 33, fines 7-18, p. 50, lines 11-14, p. 56, lines
2-15, p. o8, fines I13-16, p. 72, lines I14-20; Sve Copy of Deposition festimony of Giselle Moling,
attached hereto as Exhibit ‘B’ p. 30, lines 425, omd see copy of UAJ_’C ¥ claims nodes, attached

s Exhibit ‘4" to the deposition of Giselle Moling, Exhibit 'B’, heveto.

After verifying with the agency that no payment had been made prior to expiration of the
June policy until July 10, 2007, and afiempting to contact Lewis, Plaintiffs® were informed of the
fact that no coverage was in force for the loss. See Declaration of Western Regional Claims
Manger for Unifed Awtomobile Inswrance Compony, Jan Cook, and attached copy of
correspondence to Counsel for Ploimiff, ottached therefo as Exhibit ‘4. Plaintiff James Nalder,
ag guardian of Cheyenne Nalder, then filad suit in the Clark County Distriet Court on October 9,
2007 under suit mmmber A549111 againgt Lewis, On October 10, 2007, and again November 1,

¥ This same note was used at Bric Cook’s deposition, but Plaintiff never supplied the Exhibit to
the court reporter.

Page 5 of 35
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2007, the Company informed both claimant attorneys via correspondence of the fact there was
no coverage due to non-renewal for failure to pay premium. See Declaration of Western
Regional Claims Monger Jor United Auwtowmobile surance Company, Jan Cook, and attached
capy of correspondence fo Counsel for Plaiviiff, aftached therelo as Exhibits A" and °B.°

Lewis® current atforneys commenced suit againsy him after they were advised that Lewis
had no insurance for this loss. Lewis’ comrent aftorneys then took a default against their now
client. On May 15, 2008 Plamtiff™s petitioned the Court for a default Judgment in the amount of
$3.5 million, See copy of defaudt judgment, attached to Plaintiff's Motion for Summary Judgment
as Exhibit 2.7 On May 16, 2008 the plaintiff attempted to amend that petition fo seek §5 million.
On June 2, 2008 the court entered a default judgment against Lewis for $3.5 million.

On May 22, 2009 Nalder and Lewis filed the present suit against the TAIC seeking

payment of the default judgment against Lewis®, See Plamtiff’s Complaint, ottached hereto as

Exhibif 'H.' Plaintiffs have also made several ‘extra-contractual’ or “bad faith’ claims against
Defendant UNITED AUTOMOBILE INSURANCE COMPANY ( hereinafter “UAIC or United
Auto™). See Plaintiff's Complaint, atached hercto ay Exhibit 'H° Namely, Plaintiff alleges
UAIC has breached its duty of good faith and fair dealing towards Plaintiffs, and failed to abide
by Nevada’s Fair Claims and Practices Act, N.R.5. 686A.310. Plaintiffs’ bad faith claims are set
forth in their Complaint. See Exhibit ‘H.” Defendant has denied Plaintiffs’ claims. See Copy of
Linited Auto s dnswer and Affirmative Defenses, aoftached herefo as Exhibi 1

Defendant has, from the oufset, disputed coverage for Plaintiff’s claims. It is clear that
there was no policy was in effect the date of loss and, therefore, UAIC argues no coverage would
be owed to Lewis for Plaintiffs’ claims. However, Defendant argues that regardless of this
Cn:nuﬁ:"‘s ultimate determination regarding any ambignity in the renewal statement, Defendant had
a reasaonable belief no coverage existed based on the failure to timely remit premium and, as

such, cannot be lighle for any exira-contractual damages, in hindsight, several vears later baged

* The current suijt was UAIC*s first notice that Lewis had been served and, that a default judgment
had been taken against himn,

Pape 6 of 35
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on an ad hoc legal argonment for coverage. The reasonableness of Defendant’s position is
confirmed by the fact that the prior .Judga hearing this case found no coverage and, Plaintiffy’
Counsel admitted UAIC's reading of the renewal was reasomable af the hearing on the first
Motion for summary judgment. See Exkibit ), hereto, p.35, lines 20-24,

. Responses to Plaintiff*s Statement of Facts

In order to clear up any risstatements concerning the record in this case, Defendant
responds to gome of Plainfiff’s Statement of facts. First, the “Renewal Nofice™ discussed by
Plaintiff (of pages 3-4 of Plaintiff s Motion for Summary Judement resarding pavment beyond o
policy expiration) was clearly titled “Revised Renewal Notice™ by UAIC. This was done because
Lewis — who had purchased his first month-long policy beginuing March 29, 2007° — added a
new driver (attached as page 13 of Exhibit "1 to Plaintiff s Motion for sionmary judgment) as
well as a new vehicle (attached os page 14 af Exhibit “1" fo Plamiiff’s Motion for Summary
Judgment) to his policy on April 25, 2007. ® Previous to these endorsements, on April 9, 2007,
UATIC had sent Lewis a "Renewal Statement™ for his May 2007 Poliey which specifically
informed him that premium needed to be paid prior to expiration of his current policy — or by
April 29, 2007, 4 copy of the ;r'nfrfc.;rf Renewal siatement is atfached as page 201 of Exhibi "1 to
Flaintiff's Motion for Summary fudement. However, as Lewis’ two addifions to the policy, on
April 25, 2007, increased his premium — a new “Revised Renewal Statement™ was issued which
did allow him. to remit his May 2007 premiom by May 6, 2007, See pace 16 of Exhibit I o
Plaintiff's Motion for summary judgment This revised renewal statement only provided

additional time, beyond expiration of his current policy — because of the late additions to the

3 A copy of the receipt of the first policy premium, on March 28, 2007, is attached as page 7 of
Exhibit "'1" fo Plain#iff's Motion for Sunsmary Judement

® These endorsements led to an amended policy declarations page to be issued to Lewls on April
25,2007 for the remaining four days of his policy (April 25, 2007 ~ Aprl 29, 2007). {4 capy of the
Amended Declaration 1s attached as page 10 of Exkibit 1" to Plaintfis Motion for Summeary Fuclpment)
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policy and incressed premium required a Revised Renewnl Statement to be sent out. In no way

premium beyond expiration of the current policy ferm. This conclusion is supported by the fact
that Lewis actually paid for his May 2007 policy on April 28, 2007 and the new policy term
mmcepted, on schedule, Apnl 29, 2007, See Receipt of Payment doted April 28 2007, page 26 of
Exhibit ‘1" to Plaintiff s Motion for Summary Judoment, |

Similarly, Plaintiff notes that Lewis' June 2007 Policy required the premivm fo be
received by May 29, 2007 (the last day of Lewis’ May 2007 policy). See Renewal Notice af page
28 of Exhibit '1" to Flotmtifi"s Motion for Summary judgment. Thereafter, as Plaintift points ourt,
Lewis failed to remit any premium until May 31, 2007, See Receipt of Fayment, pace 34 of
Exhibit 1 to Pf.air:'rgfj"’s Motion for summary judgment’ As.such, Lewis® Tune 2007 policy did
not incept untit May 31, 2007 — when payment war received. See Declarations page for Jume
2007 Policy ar page 30 of Exhibit ‘1’ fo Plointiff's Motion for Summary judgment. As such, like
for the loss in the case at bar, Lewis had a lapse in coverage from 12:01 a.m. May 29, 2007 until
0:12 a.m. on May 31, 2007, when the new policy was paid for and incepted.

This was the same sitvation that occurred for the July 2007 policy, where the renewal
notice clearly stated that the “Renewal Amount”™ must be paid “Ne Later than 6/30/07.7 See
July 2007 Repewal Notice pare 34 éf Fxhibie 1 o Plaintiffs Motion for swmmary fudement.
Lewis, as happened with the June policy 2007 policy, was again late with his payment. Now it is
agreed by all parties that Lewis did not remit premium for his July 20407 policy term until July

10, 2007, See Receipt of Payment of page 39 of Exhibit ‘I’ to Plapuiff's Motion jor sumimary

71t is important to note that, every subsequent policy term Lewis had with UAIC , after March
2007, would be tfled “renewal”™ and not “new business™ on the receipt of payment becavse Lewis was not
a “new costomer” any longer. As such, this designation of “renewal™ on a receipt of pavment {to
determine whether a producer has brooght in a new customer) has absolutely no bearing on how TALC
characterized his policy.
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Judgment. Therefore, as ocourred with the Tone 2007 policy, UAIC incepted Lewis® July 2007
policy term late on July 10, 2007, See copy of Declarations for July 2007 policy ar page 36 of
Exhibit 'I’ to Plaintiff’s Motion for summary fridemerd. In this way, it is undisputed that Lewis,
again, had a lapse in coverape ﬁ.r:rm 12:01 aan. June 30, 2007 to 12:50 p.m. July 10, 2007,
Plaintiff also notes that, in September and December 2007, Lewis again failed to fimely
remit his premiom. UAIC does not dispute this. UAIC argues, in fact, this is further proof of
Lewis® “course of conduct” - of failing fo pay for his new policy timeky. In fact, Lewis even
failed to remit premium for his August 2007 policy timely as well. As can be seen from the
records, Lewis was issued a renewal notice to remit his premium for his Auwgnst 2007 policy by
August 10, 2007 (this was because, of course, his July 2007 policy began July 10, 2007 due to
late payment}. See copy of Renewal Stotement for August 2007 Policy of page 4& of Exhibit '1'to
Plaintiff’'s Motion for summary fudgment. Lewis, however, did not pay his August 2007 premium
until August 13, 2007, See Receipt of Pavment of page 43 of Exhibit ‘1" fo Plaintiff s Motion for
summory judement, Thereafter, UAIC incepted his August 2007 policy on the date of payment,
Augost 13, 2007, See Declararions Page for Auenst 2007 Policy at pare 42 of Exhibit 17 1o
Plaintiff's Movtiom for sumanary judement. Again, his September 2007 Policy then required
remittance of renewal premium by September 13, 2007. See Renewal Statements of pages & and
& of Exhibit ‘2" to Plaintiff's Opposition to Defendant s original Motion for summary judemerny,
Document 20, herein. Lewis, again, failed to remit premiom until September 14, 2007 (See
Receipt of Payment of page 13 c.}f Exhibir ‘27 fo Plaintif’s Opposifion to Defendant’s origingl
Motion for suwmary fudgment, Document 20, herein) and corresponding new Policy Declaration
page for the September 2007 policy, issued September 14, 2007 af the time of payment. See
Declaration Page at page 10 of Exhibit 27 to Plairfifi’s Opposifion fo Defendont's original

Motion for summary jmfgmmf, Document 20, herein, Lewis went an to make his October and
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November 2007 policy term premivm payments tfimely (See Receipts of Fayments of pages 22
and 34 of Exhibit 2" to Plaintiff's Opposition fo Defendant's original Motion for summary
Judgment, Document 2 herein ) before failing fo remit his December 2007 premium on time.
As such, once again, UAIC did not issue a new policy term until said payment was received on
December 15, 2007, See Receipt of Payment and Declarations Page at pages 40 and 37,
respectively, of Exhibit 27 to Plainiiff's Opposition to Defendont s original Motion for summary
judgment, Document 20, herein.

As such, when one actually reviews the UJAIC records, it is clear, UAIC did not issue any
new policy term for Lewis untd payment was recedved. During any period between expiration of
a previous monthly policy — and remittance of policy preminin for the new monthly term — Lewis
would have a lapse in coverage. From a review of the records this happened on several occasions
— both before and affer July 2007 policy. Therefore, the evidence this case aciually proves a
course of dealing where Lewis, confrary to his self-serving inferrogatory answers, had a prior
course of dealing with UAIC wherein he kmew his new policy term did not incept until he paid
hiz premiurm.

Alsn, Defendant would like to note that Plaintiff also mischaracterizes or, does not
completely cite the testimony of several witesses. For instance, Plaintiff claims that Danice
Dravig, the Person Most Knowledgeable (PMK) for UAIC in regards to underwriting issues, is
unable to indicate “expiration of your policy™, on the renewal notice, referred to expiration of
vour current policy (rather than the expiration date on the top right hand comer for the future
policy as Lewis claims he believed). However, Plaintiff is twisting Danice Davis’ testimony.
This iz because thowgh Davis told Plaintiff, #ime and fime aeaiv, what the Defendant believes 1s
reasonable and unambiguous interpretation of the renewal. Specifically, when you review Davis®

testimony, she clearly told Appellant: “So it's 2 renewal offer to go another term. So when
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¥'m referencing your policy, it would be your policy that you have in force at the time you
get this offer in order to extend to another term. © See Exhibit 4’ fo Pluintiff’s Motion for
summary fudement, Daviv Deposition, p. 62, Lines 11-25 tmd page 63, Lines 1-8.

- Accordingly, when one examines a full festimony of Ms. Davis’ testimony it is clear she

-does explain her interpretation of the renewal. That is, since if is an offer for the next term, the

only reasonable interpretation would be for an msured to pay his premium, by the due date to
extend to the new term. As such, Davis would not agree with Plaintiff's attempt to force his
interpretation on her and she explained the words “your poliey™ clearly reference the “current
policy term™ and the offer would be fo extend fo ancther term.

Next, Plaintiff again misquotes or mischaracterizes the testimony of the former
employees of UAIC, Manny Cordova and Lisa Watson for their argument that these individuals
state the renewal is ambignous. First, Plaintiffs” allege Mr. Cordova stated “certainly people can
interpret a document differently” for ‘proof’ that the document here is ambiguous. Plamtiffs’,
however, fails to fully cite Mr. Cordova because, when one does, it 1s apparent he rever said the
document was ambiguous. In fact, Mr. Cordova agreed with UAIC's interpretation of the
renewal notice and, where he did stafe one could view a document ‘differently’ he did so ina
purely philosaphical manner. That is, in response to Plaintiffs’ Counsel again attempting to get a

witness to agree with his interpretation of the document, Mr. Cordova testified:

BY MR. SAMPSON:
0Q: Okay. It's subject to multiple interpretations, fair statament?

MR. DDUGLHS:IUhjﬁ:CﬂOH, that mischaracterizes his testimony, calls for a legal
conclusion. That's not what he said, Counsel.

THE WITNESS: I would have to agres, that's not what 1 said, What I said was, again, this
is the way that I interpret the document, this is the way I read the document. If someone
else were to read it differently, well, then that -- you know, I mean, there's guys out there

* The Court can read on in the Davis depesition to notice Plaintiffs” Coungel continued attempt to
force the witness to adopt his Interpretation of the document (Exhibit 4 fo Ploingff s Motion, 338-362).
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that will pick this up, you o down there to the looney farm and you give this fo a guy and
he will think you're handing him Psalms 117 or semething. So this is the way I read the
document. Could you interpret it differently? Of conrse. Could she interpret it differenthy?
Of course. This is the way that I interpret it. I cannot tell you that, yon know, my way is
right or your way is right, but that's the way I read the document.

{See Cordova Deposition, aftached as Exhibit ‘3" fo Plaintiff's Motion for summary Judgment, p.
1035, Lines 5-25, p. 106, and p. 107, Lines 1-16)

In this way, Mr. Cordova never stated the document was “ambiguous™ or subject to two
different reasonable meanings as espoused by Plaintiffs’. In fact, clearly, Mr. Cordova disagreed
directly with this inferpretation of his testimony — when asked by Plaintiff- as shown above.
Accordingly, like with Danice Davis, for Plaintiffs® to nse Mr. Cordova’s testimony in support of
their arguments is simply baseless.

Finally, Plaintiffs’ quote testimony of Lisa Watson, another former UAIC employee as
further “support”™ for their arguments. However, the fact is it is quite clear from her testimony as
a whole that Ms. Watson was scared and simply was demping Inowledee about arvthing to aveid
being involved in this lowsuit. This Court can review the transcript, but it is clear from the outset
of Ms. Watson’s deposition that she answered “she did not know™ or that g subject wag “outside
the scope of her knowledge™ scores of times. When viewed in this light, it is clear Appellant is,
once again attempting to mischaracterize a witnesses' testimony as support for their theory that
the renewal notice is ambiguous. Ms. Watson actoally testified in her deposition to the plain
mieaning of the renewal (as put forth by UAIC) but, then, she stated she had mo knowledge

concerning the renewsal notices. Specifically, Ms. Watson's full testimony stated, as follows:

K ‘Then we have a sentence here that says, "To avold a lapse in coverage, payment must be
received prior to expiration of your policy." Did I read thai cotrectly?

Al Yes.

& Do you have an ﬁnderstanding as to what that sentence means or i3 it outside of what you

were iInvolved in? :

Az Iwaant to say it's outside (her knowledge).

Page 12 of 35
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h Ckay, fair enough. And so what they're referring to in terms of expiration, as you sit here
right now, you don't have any knowledge or recollection, correct?

Al Correct.

{See Watsor deposition attached as Exhibit '6° to Plaintiff’ Motion for summary fudgmerd, page
5 Lines I-24).

As such, when one views the fudf testimony of Ms, Watson, like the others, one seeg that
her testimony just does not support the areuments made by Plaintiff. Here, Watson clearly stated
the due date on the renewal was clear and, when pressed by Flaintiff about the meaning of the
sentence ai issue, Watson agreed that she ad no recollection of what it referred too. Therefore,
clearly, this is not the clear cuf endorsement of Plaintiffs’ viewpoint they claim it fo be.
Moreover, it is equally clear that Watson testified the issue was owtside the scope of her
knowledee. Therefore, if anything, Watson testified that she is not the person to decide the issue
of ambiguity.

Accordingly, when a foll review of the above-refersmced witnesses’ festimony is
conducted, it is apparent nong of them espoused the views argued by Plaintiff. In fact, Cordova
and Dawvis specifically disagreed with Plaintiffs’ argument regarding the ambiguity. As such,
this Court should nof countenance Plaintiffs™ blatant attempr to ‘cherry pick® andfor
mischaracterize testimony.

Cuite simply, as set forth in Defendant’s Counter-Motion for summary judgment, herein,
Mr. Lewis” policy of insurance had expired, and had not been renewed, due to nonpayment of
renewal preminm at the time of this accident. Presumably sensing this might be a problem, Mr.
Lewis hastily made arrangements to pay a premium and acquire a new policy after he cansed the
accident. This should not be a basis for coverage and, cannot be a basis for any “bad faith’ or
extra-contractual remedies.’
P
FH
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IL
LEGAL DISCUSSION

Pursnant to FR.C.P. 56{a), the Court must enter swinmary judgment when . . .there is no

genuine issue as fo any material fact and. . the moving party is entitled to a judgment a8 & matfer
of law.” Under this Rule, the moving party has the initial burden of showing the absence of a
penuine jssue of material fact. Once the movant’s burden is met by presenting evidence which,
if uncontroverted, will entitle the moving party to a judgment as a matter of law. The burden then
shifts 1o the respondent to set forih specific facts demonstrating that there i3 a genuine issue for

trial. Pioneer Chlor Alkali Company, Ine. v. National Union Fire Tnsurance Company of -

Pittsburgh, Pennsylvania, $63 F. Supp. 1237, 1238 (D. Nev. 1994), citing Adickes v. S.H. Kres

and Company, 398 U.S. 144, 26 LEd. 2d 142, 90 S. Ct. 1598 (1970); Anderson v. Liberty

Lobby, Inc., 477 U.8. 242, 250, 91 L.Ed. 2d 202, 106 8. Ct. 2548 (1986). However, when
viewing a case on summary judgment, the pleadings and exhibits must be construed in a light

most favoerable to the nonmoving party. Wood v. Safeway, Inc., 121 P.3d 1026, 1031 (Nev.

2005); See United States v, Diebold, 369 U5, 654 (1962).°

It is clear from the facts presented and law cited that Gary Lewis had s; policy of
insurance with United Auto that expired — p.tr the terms of the policy — on June 30%, 2007 if
Plaintiff did not renew the policy. Plainfiff admits he did not tender premium payment for his
Wly policy —ewil Judy 10, 2007 — after the loss ocowrred and beyond the fime for renewal. As
such, Lewis simply had no coverage the day of the loss, fuly 8, 2006, Plaintiff"s Motion does hot
dare suggest that Lewis® policy with UAIC, pumber NVA 020021926, did not expire - per ifs
own terms - on June 30, 2007, Nor does Plaintiff dare argue (after altering his responses to
requests to admit, previously) that Lewis remitfed policy premium for his new policy term,

number NV A 020021926, before the loss involved here occurred. Rather, Plaintiff secks to have
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this Court form an ‘nmplied’ or, consfructive, insurance contract covering the loss in question
{Tuly 8, 2007} based on alleped ambignity in the renewal notice.

Plaintiff”s Summary Judgment amounts to three arguments. First, Plaintiff argues that the
“Renewal Statements™ sent by UAIC were ambiguous é,nd, therefore, should be construed
against UAIC and this court should imply a congsiuctive policy of insurance {congract) for the
date of loss. Next, that, if the Court finds coverage based on the ambiguity, that Defendant
should be found to have breached the implied covenant of the duty of good faith and fair dealing.
Finally, if Defendant is guilty of such ‘bad faith’, this Court shonld find the defa.ultjudgmant |
was proximately caused by the alleged breaches and award Plain6iff the amount of the default
judgment plus interest and fees, efe.

Defendant, will address sach arguiment, in tur.n, but, ifi short believes all of these
arguments to be incomect in fact and in law. However, and in the alternative, ever should this
Court find as a matier of law that an ambiguity existed in the renewal, and the Court implies an
insurance confract, the Court should deny Plaintifts Motions for summary Judement on the
exira-contractual claims and/or that any breaches caused Plaintiff’s damages as Defendant’s
actions were reasonable.

A, The Renewal Statement lIssued io Lewis was mot Ambiguous and Clearly

Demanded Remittance of Policy Premium, for the Subseqoent Term, by

Expiration_of the Present Policy Period and, at the very leagt, a material isswe of
fact remaing over whether the renevals were “ambiguous.”

In support of their argument for this Court to form an implied insurance confract,
Plaintiff claims that the “Renswal Statement”, issued by UAIC to Lewis wers ambiguous

becayse an insured could somehow confuse the expiration date of his #ext policy with expiration

{(Cont.)
? Defendant must peint out that Plaintiffs’ incomectly state in thefr moving papers that thiz Court

st view the evidence in a 'light most favorable to Phaintiffs® (See Plaintiffe’ Motion of page 9, Hneg 26-
27). Obwiously, this is the apposite of the standard that should be applied here.
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of his cirrent one. Moreover, that an insured could somehow fail to notice the clearly labeled
“renevwal amount™ with the words “Not later than” followed by a date surrounded by stars. Not

only does Defendant believe that Plaintiff’s argument defies commons sense but, also that the

case law cited by Plaintiff is dissimilar to the case at bar. As such, Defendant asks this Court to
conclosively find these renewals to be unambiguuus_.

Tt is axiomatic that unambiguous language in a confract’s terms must be upheld. Farmer
Ins Co. v. Young, 108 Nev. 328 (Nev. 1992). The Supreme Cowrt of Nevada has also stated that
the language of an insurance policy will be given its plain and ordinary meaning from the

viewpoint of one not trained in law. United Insnrance Co. v. Frontier Insurance Company, Inc.,

120 Nev. 678 (Nev. 2004)'". Additionally, the Ninth Circuit Court of Appeals has stated that
where the language of an insurance policy admits of only one meaning, there is no basis for
interpretation of the policy coverage under the guise of ambiguity. Further, that ambigunity dees
not exist just because a claimant says so. It can only exist where the wording or phraseology of a

contract is reasonably subject to two different interpretations, State Farm Mut, Auto. Jns. Co. v,

White, 563 F.2d 971 (8™ Cir. 1977).

As attested to by Danice Davis, in her Declaration herein, Lewis June 2007 policy term

expired per its term on June 30% 2007, See Declaration c:-f Danice Davis and copy of June 2007
policy attached theveto as Exhibit '4°, p. 11 ‘Policy Period Territory.’ Here, it is uncontroverted
that the June 2007 policy expired, per its term, on July 30%, 2007, See Daxice bavi@ Declaration.
Further, it is uncontroverted that Lewis did not remit premivm until after the loss when he paid
for his subsequent policy term on July 10™, 2007. See Exhibit 1), hereto. Accordingly, there
was no policy in place for the loss.

Plaintiffs®, of course, have altered their theory for coverags (first claiming Lewis made a
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timely payment and UAIC [ost it} to claim that this court should imply a policy of insurance due
tc an alleged ambiguity in the renewal statement issued to Lewis. For purposes of this
discussion, Defendant will focus only onthe renewal important to the case at bar — for the July
2007 policy. See Renewal Statement af page 34 of Exhibit '’ of Plaintiff’s Motion for summary
Judgment. As such, prior to expiration of the June 2007 monthly policy, United Auto sent Lewis

a “Renewsl Statement’ that clearly provided he needed to remit premium for his July 2007 Policy

by Tune 30, 2007, See Declaration of Danive Daviv and Exhibit ‘B’ thereto. This Renewal
statement is clear and unambiguons. It states quite prominently that Lewis premium was due “no
later than 6/30/07." See Declavation of Danice Davis and Exhibit 'B' therero. This Date was
specifically surrounded by stars on the Renewal Notice. Plaintiff argues that becanse the
paragraph in the body of the notice mmtioqf,d that Lewis needad to remit the premium before
“expiration of the policy™ and the expiration date for the new policy is located in the upper right
hand cormer — an insured might think he/she had until expiration of the subsequent policy term to
remit premium for that term. This interprefation defies logic and reason as a straightforward
review of the renswal reveals there is only one meaning for the due date for remittance of the
new premium. Not only does the due date coincide with the expiration of the cuorent policy ferm
{there June 30, 2007) but, that same date i surrcunded by stars on the top of the notice and
|| listed, again, at ﬁe bottom left hand corner of the Renewal az “Due Date.™

Moreover, cﬁmman sense would dictate the expiration date refers to expiration of the
crrent policy of insurance and not the new subsequent policy, Car insurance is mandated by law
and all drivers have purchased policies of insurance and paid renewal premiums. As such, unlike
interpretation of policy provisions — where a layman may not be exposed to contract lanpuage or

construction — understanding of a renewal notice is o common experignce. As such, the Court

{Cont.}
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should review this renewal notice under the same familiarity that most people would — and
understand the clearly marked “Due Date™ for their renewal premivm was the date required for

renewal premium, This conclusion is the straightforward witerpretation of the notice.

Moreover, this conclusion is supported by the history of dealings between Lewis and
UAIC (set forth above) where Lewis® new policy term was never issued prior to receipt of his
new premium payment. Despite Plaintiffs argwments to confrive a ‘prior course of dealing’
where ‘Lewis could pay his premiom lats’, the record acfually shews that 1) UAIC never fisued
a new term without rec_ei-‘ariqg payment and, 2) Lewis was late and had lapses in coverage more
often than he paid timely. Tﬁé&ﬁ facts belies Plaintiff™s sélf-serving remarks that he “understood™
the renevwal notice to allow him to pay his renewal premium late. Rather, it 1s clear this argument
was manufactured, pﬂS‘f. .;I[';IC, by Plaintiff. This is further supported by the fact that, even after the
loss in question, and UAICs ﬁimlaimer of coverage, Lewis confinved to pay for new pelicy

terms with UAIC. If he had really “believed” he would be covered for the loss at bar after payg

his premiom late — common-sense dictates a rational consumer would have, thereafter, sought
coverage from one of the multitude of other insurers available to him. The fact that he did net
seek coverage from another company reveals that Lewis must not have actually believed UAIC
should have covered him herein.

This conclusion is supported by the testimony of Lewis himself which befrays the ad-fioc
explanation of what hé believed. the “due dafe” was. Specifically, La‘.a:wis, at his deposition
testified io the fﬂllﬁmﬁng in discussing one of the renewal notices from UAIC:

Q:  So can you tell me why? You sald you didn't ignore it {in reference to the due date).

AT can't tell vou why.

(. Okay. Can you look down at the bottom left-hand corner. Does it say due date with a date
there?

A Yes, it does.
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‘ A

(). Okay. And that matches the date that's starred that says "no later than." Is that fair?
A That's correct.

(). Okay. And, in fact, it looks like in the middle of the page, it says, "Please detach and refurn
this bottom portion with your payment.” Do you see that?

A, Yes.

(). So it appears that this bottom part was the stub that you return your payment with. Is that fair?
A, That's correct,

(. Okay. And you have other bills you pay; is that correct?

A. Yes. | |

Q). Okay. Have you had bills in your name and accounts in your name before?

A. Of conrse T have, yeah.

. Okay, sure. Bvervbody knows; right? You have an account in yoor name, and you get a
payment stub that you return with your payment. Is that fair?

A. That i3 correct.

{3, And all of them have due dates on them; is that right?

THE WITNESS: Dave, can I answer something right now cther than yes and no?

BY MR. DOUGLAS:

(3. I would direct the witness not to ask his counsel for an answer. | have a pending question [

want to know —

AYes

Q. Okay. And so just like this stub has —

AT would like o take a break, please. Can I take a break?

{See deposition of Lewis, atfached as Exhibit 4 | heveto, p. 55, Lines 17-25, p. 56, Lines I-20, p.
57, Lines 20-25, p. 38 Lines 1-14}.

As one can see, when asked directly about the clear “due date™ on the renevwal — which
way also contained on the payment stab — Lewis had to admit that he understoed that was the dise

date on the notice. He also had to admit that he could not explain why he chose to focus on the
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‘expiration date” rather than the clearly marked ‘due date’ as the date for payment. Later, after a
break where be met with his counsel, Lewis tried ta claim he thought he had a *grace period®
after the due date, but the fact is such an interpretation is not reasonable when one examines the
document and history of the parties’ transactions.

Marenver; Defendant would like this Court to take note that, if the Court considers
Lewis® subjective beliefs'’ about what he thought the renewa} notice stated, this Court must also
consider that mdividoal’s credibility. Here, Lewis changed his “testimony’ regarding why he
failed to pay the premium, for July 2007, late. First, in angwers to Requasts to Admit he stated it
was because UAIC lost his timely premium payment. (See Exhibit ‘'C°, hereto). However, after a
Motion to Compel was filed, demanding the form or method of this ‘lost payment’, Appellant
Lewis miraculously charged his argument and began advancing this ambiguity argument (Ses
Lewis® Supplemental Responses fo Reguests to Admit, ro. 8, Exhibit "D, hereto). Besides this

change in testimony i this case, regarding the main issue in Yhis cose, Lewis also has a

credibility issues because he is a convicted forger. (See Lewis Answers fo Interrogatories no. 3,
attached as Exhibit 3" to Plaintiffs’ Motion for summary judement) As this Court knows, F.R.E.
609(a)(2} allows for criminal convictions to be admitted, without consideration of prefudicial
effect Junlike FRE. 609(z)(1) which is subpect to FRE 403} when the crime involved has an
element that includes an “aect of dishonesty or false statement by the witness.” F R.E. 609, In
this case, it is clear forgery contains just such an element. As such, a forgery conviction is
antomatically admitted for impeachment under FR.E. 609 (a)2). United States v. Hayes, 553
F.2d at 827 {1977).

The fact is, to adopt the interpretation Plaintiff seeks is to stretch both the facts and

! The subjective statements of witnesses are really not relevant to the Court’s inquicy regarding
the ambiguity issue. Farmers Ins. Bxch. v, Neal, 119 Nev, 62, 64 P.3d 472, 473 (Nev. 2003}.
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common sense to manufacture an ambipuity where none exists. Thig court should not tolerate
Plaintiff’s ad koe arpument for coverage. The clear, plain, and unambiguous reading of the
Renewa)l Statement shows Plaintiff Lewis was notified his premium, for his July 2007 palicy
term, needed to be received on or before the “Due Date™ of June 30, 2007 to avoid a lapse in
coverage. That due date is noted twice on the Renewal Statement. Lewis failed to remit same
premium prior to July 10, 2007, As such, this Court can conclude no policy msurance existed for

Lewis om JTuly 8, 2007 and deny Plaintiff’s Motion for summary judgment. At the very least

Defendant argues that certainly a material issue of fact remains as to the ambignity prohibiting
summary judgment.

B. Alternatively, remardless of the finding concerming the ambignity issune,
Defendant opposes summary judgment on  Plaintif®s claims for extra-
contractual remedies, and ‘bad faith®, in favor of Plaintiff as a Genuine Dispute
ag {0 coverage exists.

Plainuff has also filed this Motion for summary judgment on their canses of action for
breach of the implied covenant of good faith and fair dealing, specifically for a breach of the

duty to defend™®. Defendant has asked, that regardless of the ultimate finding on the ambiguity

issue, that should this Court deny Plainfiff's summary judgment in regards to the extra-
contractual claims as, at the very least, a “Genuine Dispute”™ existed as fo coverage. Here, the
prior District Judge and, Plaintiff's own counsel at hearing, previously agreed that Defendant’s
interpretation of the renewals was reasonable, Further, Plainiiff cites case law that is completely
inapplicable to the case at bar or not binding precedent. Every case cited by Plaintiff involved a

situation where there existed a policy in force aof the fime of loss making such cases

{Comnt.)

2 It does not appear to Defendant that Plaintiff has brought the Motion for summary judgment as
to any claimed breaches of the Nevada Unfair Claims Practices Act, NES 6864 310 and, as such, same 1s
not discussed herein, To the extent Plaintiff is seeking judgment on these claims, Defendant refers this
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distinguishable from the one at bar where there the parties admit there was no poficy and,
instead, Plaintiffs’ have asked this Cowrt fo find an implied policy from an ombiguity in the
renewal. In this way, these cases simply do not correctly reflect a sibiation where the insurer’s
records revealed no policy to be in force for the loss. Rather, based upon Nevada law and, case
from the Ninth Circuit, it seems clear, as a matter of law, that Defendant cannot be held liable for
extra-contracinal remedies when, at the very least, a “genuine dispute™ existed as to whether
there evern was a policy in effect.

1. The case low cited by Plaintiff is non-binding or inapplicable to the case af bar and
simply does not state the correct standard to be applied here,

Firgt, it must be noted that Plaintiff cites to a West Virginia opinion, Shamblin v.

Matiomwide Mut, Ins, Co., 396 S.E. 2d 766 (W.Va. 1990) sugeesting an msurer strictly liable for

insurer bad faith. However, as this Court plainly knows this precedent is not binding on this
Court and, moreover, does not acourately set forth the standard for inmurer bad faith liability in
Mevada, Accordingly, this case and, argument, is Crf. little wse in the case at bar. Moreover, the
Shamblin case and, several California decisions relied upon by Plaintiff, are distinguishable for
the simple reason that @l of those cases involved instances where there was no dispute as to a
policy even being in force (and, therefore, the loss cccurring during a policy term) and the
insurers had failed to setile the claim within limits, thus exposing the insureds to excess
judgments. Accordingly, the standards applied in those cases are distinguishable from the case at
bar where thers was a genuine dispute as to the exisfence of a policy of the time of loss.

Indeed the California precedents all state merely that an insurer who failed to settle
within an insured’s policy limits, may later be responsible for the detriment caused by the

insurer’s breach of the covenant of good faith and fair dealing. See Comunale v Traders &

{Cont.)
Court to it discussion of these claims in Defendants Copmter-hation for summary judgment on these very
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General Ins. Co., 30, Cal.2d 634, 328 P.2d [98; Crisci v. Sec. Ins. Co., 66 Cal2d 425 {1967);

Jobansen v Calif, State Auto, Assn. Inter-Ins. Burean, 538 P.2d 744 (1975). Again, while this

may be a correct recitation of the law in California — as it applies to traditional “third-party™
defense claims made against an insured when a policy is in force — it has absolutely no
application to the case at bar where ne policy was in effect This is evident from a review of the

- Criscl, Comunale, and Johansen decisions wherein there was no question as fo ¢ policy being in

force'® and, moreover, there existed evidence that the insurer had no reasonable defense for the-
insured to refuse a settlement offer within the policy.
The same problem arises with the other cases cifed by Plaintiff. For instance, Plaintiff

cites to Powers v.U.58.AA., 114 Nev. 650 (1998). for the proposition that a quasi-fiduciary

relativnship exists between an Insurer and insured. Once again, however, this is a correct
interpretation when a policy in force at, does not apply to the sifuation at bar. Further, Plaintiff

places rmuch relisnce upen Landow v, Medical Ins. Bxch. of Cal., 892 F. Supp. 239 (1999 for

the proposition that an insurer could be held liable for harm caused to an insured by a failure o
settle a claim prior to litigation. However, in that case there was no issue as to coverage or of a
policy being in force. In fact, in Landow the parties acknowledged coverape way in effect and
merely disagreed over whether the insurer should subject an insured to the stress of litigating the
claim. Id. Accordingly, that case in no way stands for the proposition that UAIC would have
:.)Wf:d guch a duty to Lewis, here, wh:f:n thtm wag no evidence at the time that a policy was even

in effect.

Additionally, Plaintiff cites to in Pemberton v. Farmers Ins. Exch., 109 Nev. 789 858

{Cont.)

igF0es.

" The Comumale and Johsnsen cases did involve an issue of coverage under the palicy, which
was resolved against the insurer, but they are dissimilar to this case where TTAIC had a reasonable belief
thers was no policy in force and, not merely an argument against coverage for the lass.
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P.2d 380 (1993), broadly, for the proposition that Nevada esiablished standards for insurers in
Uninsured or Underinsured motorist coverage claims and, alse, for the proposition that “insurers
have a duty to investigate.” Whether or not that case stands for those propositions, it is clear that
.in that case the Nevada Supreme Court held that a claim for insurance bad faith does not aecrue
wmtil the underlying contractuol action is resolved. Id. As such, the Court there felt the insurer’s
duties did not accrue to the nsured until legal enditlement to benefits was established. Here, the
-Plaintiff’s have yet to prove a policy in foree on the date of loss {and, therefore, legal
entitlement) and, in fact, one Judge has already found that there was not. As such, this case also
does not lend Plaintiff support for the proposition that UAIC committed any actionable bad faith
in this case.

Finally, the Plaintiff also relies on Allstate v Miller, 212 P3d 318 {2009), for the

proposition that the implied covenant of good faith and fair dealing incinded a duty to notify of
settlement offers. Again, however, Plaintiff fails to address the fact that, n Miller, there was
simply ho guestion as to whether a policy was in effect. This is an important factor that
distingnishes this case from the one at bar as the implied covenant of good faith and fair dealing

necessarily flows from the existence of a valid policy. Besides being distinpuishable on that point,

it cannot be understated that Allstate v Miller also stands for the proposition that Nevada has

followed the semiine dispute doctrine, as set forth in Guebara v. Allstate Insurance Company,

237 F.3d 987, 992 (9™ Cir. 2001), as the Court in Allstate v Miller, stated:

“When there is a penuine dispute regarding an insurer's legal ohligations, the
district court can determine if the insurer’s actions were reasonahle. See Lunsford v.
American Guarantee & Lisbility Ins. Co., 18 F3d 653, 656 (9th Cir. 1994) (interpreting
Califomia law); CalFarm Ins. Co. v. Krusiewicz, 131 Cal. App. 4th 273, 31 Cal. Rptr. 3d
619, 629 {Ct. App. 2005}
precedent, then the isme is reviewed de nove). This court reviews de novo the disfriet
court's decision im such ¢ases and evaluates the insurer's actions at the time it made
the decision, Cal Farm Ins. Co., 31 Cal. Bptr. 3d at 629.
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In Homeowners Assm_v, Associated Ioteimat, Ins. Co 20 Cal. App. 4ih 335, 108 Cal.
Bptr. 2d 776, 783 (Ct. App. 2081, the Californda Court of Appeals held that & bad-faith
claim requires a showing that the nsurer acted in deliberate refusal fo discharge ity
contractizal duties. Thus, if the insurer's actions resulted from "'an honest mistake,
bad judgment or neglizence,'" then the inswrer is noi liable under a bad-faith
theory._ Id, (quoting Careau & Co. ¥. Security Pacific Business Credit, Inc, 222 Cal. App.
3d 1371, 272 Cal. Bptr. 387 (CL App. 1990% Pemberton v, Farmers Ins.
Exchanpe 109 Nev. 789, 793, 352 T.24 380, 382 (1993} (holding that bad faith exists
when an insurer acts without proper cause); Feldman v, Allstate Ins. Co., 322 F.3d 660,
669 (9th Cir. 2003)

bad faith, plaintiff must show insurer unreascnably or without cause withheld benefits
due under the policy).

Id. at 3.1?', 329. {emphasis added) As can be seen from a full reading r:rf the Miller decision, the
case actually supports Defendant’s position. Namely, that a court can review an insurer’s actions
— at the fime they were maﬁt — to determine if they were reasonable as a matter of law.
Moreover, that ‘bad faith® cannot be premised upon an ‘honest mistake, bad judgment or
negligence.” Here, Defendant argﬁes, UAIC actions at the fime must be found to have been
reasonable and, certainly were not in ‘bad faith’ based on a reasconable veview of the record.
Further, it is clear that other Nevada decisions have followed this reazoning and held that
“[br]ad faith i5 established where the insurer acts unreasonably and with knowledge that there was

no reasonable basis for its condoct.” Guarantes National Insurance Company v. Potter, 112 Nev,

199, 206, 912 P.2d 267, 272 (1996). In American Excess Insurance Company v. MGM, 102

New. 601, 729 P.2d 1352 {1986), the Nevada Supreme Court held that an insurer cannot be found
Hable for bad faith, as a matter of law, if it had a reasonable basis to contest coverage. The Court

in American Bxcess, supra, defined bad faith as “an actual or implied awareness of the absence

of & reasonable basis for denying benefits of the policy.™ Id. at 605, The Cowrt stated that
“because we conclude that AE['s interpretation of the confract was reasomable, there was no
bagis for concluding that AEI acted in bad faith.” Id. In applying Nevada lavw, the United States

District Court in Pionear Chlor Alcholi Company. Ine. v, National Union Fire Insurance
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Company, 83 F. Supp. 1237 (D). Nev. 1994} also stated that where a legitimate contractual
dispute exists, the insurer “is entitled to its day in court on such an issue without facing a claim
for bad faith simply becanse it disagress with [the insored].” Id. at 1250,

Accordingly, from the Allstate holding and, other decisions cited hersin, it is clear that
the key te a bad faith claim is whether or not the insurer’s decision regarding eoverage is
reasonable and, that when the insoreds actions are reasonable, the Court can decide so os o

matter of law and dismiss the extra-contraciudd clafms. Moreover, that the insurer’s declsions

must be reviewed from the facts ar the rime i made the decision — not in hindsight. Here,
Plaintiffs clabms that they are entitled to $3.5 million dollar default judgment, far in excess of
Mz, Lewis® $15.000 policy limits, apparently because of Defendant’s "bad faith’ for their failure
to defend under Lewis® policy. However it seems clear from the discussion above, regarding
Defendant’s actions on related to a policy which all evidence shows was not in force at the time -
by plamtiff’s admission no payment was made hetween June 12, 2007 and July 10, 2007 —
that Defendant’s actions were reasonable. Now, years later, after an ambiguity is ¢laimed in a
renewal, while Defendant may be found fo owe coverage on an implied confract, the Plaintiffs’
must admit that a genuine dispute existed as fo coverage for the lass at the time. In fact,
Plﬂnﬁﬁs’ Counsel admitted just this fact at hearing on the imitial Motion for summary judgment
when he admitted Defendant’s reading of the renewal was reasonable. See transcript of 12/7/14)
hearing, aftached hereto as Exhibit ', p. 33, Lines 20-24. Indeed a Federal District Court Judge
has also already found UAIC®s interpretation of the renewals (and, therefore their actions
thereafter) was a reasonable one in granting summary judgment. See Docurment No. 42, herein.

Additionally, Defendant notes that Lewis cannot, in good faith, complain he did not know
of seftlement offers. As he admits in his answers to interrogatories™, he was in communication
with Counsel for Plaintiff within days after the loss. As soch, Counsel for Plaintiff would

certainly have told him he offered seftlement for policy and that he planned to seek a multi-

" See Exhibit ‘3° 1o Plaintiffs” Mation for summary judgment

Page 26 0f 35

Respl ewis146




siry BDUTH FANCHD DEIVE
LAS VEGAE, NEVADA Brainz
PHONE (o= 94 3-moo0 FACSIMILE (2] e43-7059

ATEIN WINIFER, & SHEFRELD
ATTOENEYS AT LAW

WS =]

I
Il
12
13
14
15
14
17
18
19
20
21
el
43

25
25
27
28

ase 2:09-¢cv-01348-RCJI-GWF Document 80 Filed 03/26/13 Page 27 of 35

million dollar default judgment against Lewis, should his insurer fail to tender same policy
limits.

Moreaver, contrary to Plaintiff®s arguments that UAIC did “no investipation® is also
misstating the record. The fact i1s, UATIC also investipated this mverag& igsue several fimes
before declining coverage and defense of the underlying suit. In this case, UAIC investigated
coverage when notified of the loss by both confirming the lapse through their underwriting
department. This was done when Lewis initially called to cheek coverage (on July 13, 2007) as
documented by the underwriting note, whereupon customer service representative Eric Cook
mformed him the loss occurred in a period of no coverage after confirming this with the
Underwriting Department. See Deposition of £ric Cook atfached hereto as Expibit 'F7, p. 36,
Lipes 17-23p. 33, lines 4- 10, and copy of Underwriting notes confirming cafl with Lewis,
attached hereto as Exhibit ‘17 fo deposition of Giselle Moling, Exé;ibif B hereto™. Thereafier,
when Counsel for the Nalders® made a formal claim upon UAIC, the Company double-checked
coverage with underwriting and, confacted the insurance agency, U.S. Auto, who confirmed
Lewis had not paid his premium until July 10, 2007 and provided a copy of the receipt.
Additionally, UAIC attempted to contact Lewis, but was unsuccessful. See copy of deposition
testimory of Jan Cook, attached herefo as Exhibit ‘G, p. 34, fines 8-19, p. 35, lines 7-18, p. 50),
lines I1-14, p. 56, lines 2-15, p. 68, lines 13-16, p. 72, lines 14-20; See Copy of Deposition
testimony of Giselle Molina, attached hereto as Exhibit ‘B’ p. 30, lines 4-5, and see copy of
UAIC s claims notes, aitached as Exhibit 4" to the deposition of Giselle Molina, Exhibit ‘B,
herefo.

As such, based on all the evidence available at the time'® and, after investigating

coverage, UAIC denied coverage for the loss based upon a reasonable basis that there was no

* Thiz same note was used at Bric Cook’s deposition, but Plaintiff never supplied the Exhibit ro
the court reporter.

! The Nevads Supreme Court in Allstate v Miller, cited above, specifically followed the
Califormia ease that held that a Court “evaluaies the insurer's actions at the time it made the decision.™
Citirg Cal Farm Tns, Co, 31 Cal Epir. 3d at 629
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policy in force and, therefors, no coverage for the loss. Under the case law cited herein, this
cannot be a basis for bad faith remedies againsﬁ TTAIC. Ths is a simple disagreement about the
coverage for a loss where the putative insured, Lewis, admitied he made no timely pavment
under the tevms of the policy and only in this case claimed an ambiguity in the renewal that he
did not understand. At the time of the claim UAIC reviewed coverages, confirmed the payment
was late with the msurance agent and, tried to contact Lewis. Based on the information gvailable
to it at the time, UAIC made a reasonable decision that there was no policy in effect. The former
Tudge hearng s case and, Plaintiff’s counsel, have agreed (JAIC’s position regarding the

rencwal statement and, therefore, coverage, was a reasonable one. Under these circumstances,

even if this Court ultimately implies a contract due to the ambiguity, there can be no basis for a
claim for “bad faith,” other extra-contractual ¢laims, or puniﬁve damages. Plantiff cannot, as a
matter of law, establish that Defendant’s defermination that no policy was in force for the loss 15
unreasonable or without proper cause. Rather, under the “genuine dispute™ doctrine, it is the
Defendant whom is entitled to summary judgment ag to Plaintiffs’ exfra-confractual claims (for
breach of the covenant of good faith and fair dealing and for violations of the Nevada Unfair
Claims Practices Act and Nevada Administrative Code) and claim for punitive damages.

2. The standard for insurer bad faith in this case is whether UAIC aefed reasonably

and/or, whether tity denial way based upon o “genuine dispute” as fo coverage.

Cases which a.l't‘» mere analogous to the case at bar hold that th-:;: &ut}r to defend is not

ahsolute. Further, that a potential for coverage only exists when there is arpuable or possible

coverage. United Jnsurance Co. v. Frontier Insurance Company, Ine., 120 Nev. 678 (2004.); Turk

v. TIG Ins. Co., 616 F. Supp. 2d 1044 {2009). Determining whether an insurer owes a duty to

defend is achieved by comparing the allegations of the complaint with the terms of the policy. 1d.

In Turk v. TIG Ins. Co., 616 F. Supp. 2d 1044 (2009), the policy did not list the company the
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imsured was president of as an additional insured and, as such, there was no possibility for
potential coverage for that company and, therefore, ne duty to defend. Defendant believes the
sitoation in that case, where an insured was clearly not listed on the policy, 18 more similar to the
case at bar where no policy was in existence. Clearly, an insurer who locks at a policy’s
dcpla.rat:ir:rns and determines and insured is not listed must be comparable to a situation where the
mzurer finds no policy to even be in effect for the loss. In this way, like the insurer in Turk, it
was reasonable for UAIC to believe there was no pofertial for coverage,

In short, in Nevada, the key io a bad faith claimn iz whether or bot the insursr’s decision

regarding coverage is reasonable. “Bad faith is established where the insurer acts unreasonably

and with knowledge that there was no reasonable basis for its conduet.” Guarantee Mational

Insurance Company v. Potter, 112 Nev, 199, 206, 912 P.2d 267, 272 (1996). In American

Excess Insurance Company v. MGM, 102 Nev. 601, 729 P.2d 1352 (1986), the Nevada Supreme

Court held that an insurer cannot be found liable for bad faith, as a matter of law, if it had a

reasonable basis to contest coverape. The Court in American Excess, supra, defined bad faith as

“an actual or implied awarensss of the absence of a reasonable bagis for denying benefits of the
policy.™ Id. at 605, The Court stated that “because we conclude that AED's imterpretation of the
contract was reasonable, there was no basis for concluding that AFT acted in bad faith.” Id. The
Ninth Circuait has thus recognized the “genuine dispute™ doctrine. The "genuine dispute” doctrine
protects insurers from bad faith claims where the insdrer can show that there was a penuine

dispute about coverage. See Beltran v, Allstate, 2001 TLS. Dist. LEXTS 9614 (2001}.

Similaﬂ:f, the Ninth Circuit has recognized the “genuine dispute”™ doctrine. This doctrine
stems from the recognition that insurance companies have to investigate claims and should be
allowed to do so without fear of accusations of bad faith. Courts hold that the implied duty to
investigate claims allows the insurer to give its own interests considerstion equal to that it gives

jts insureds. The "genuine dispute” doctrine protects insurers from bad Ffaith claims where the
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tmsurer can show that there was a genuine dispute about coverage. See Belfran v, Allstate, 2001

U.8. Dist. LEXIS 9614 (2001). The existence of a genuine dispute as to Defendant’s legal

liability to pay benefits precludes, as a matter of law, extra-contractual recovery against the

insurer for breach of the implied covenant of good faith and fair dealing. Opsal v. United

|| Services Auto Association, 10 Cal. Eptr. 2d 353 (1991). The key to a bad faith claim is whether
ot not the msurer’s denial of coverage was reasonable. Under the “penuine dispute” dectrine a
bad faith claim can be dismissed on summary judgment if the defendant can show that there was

a genuine dispute as to coverage. See Guebara v. Allstate Insurance Company, 237 F.3d 987, 992

(0™ Cir. 2001) (citations omitted).  As discussed in more detail in section ‘17 above, the Nevada

Supreme Court has recopnized the ‘genuine dispute” doctrine in its helding in Allstate v Miller,

125 Nev. 300, 212 P.3d 318 (NV. 2009).

Nevada law states that a potential for coverage only exists when there is arguable or

possible coverage., United Insurance Co. v. Frontier Insurance Company, Inc., 120 Nev. 678
(2004). In United Insurance Co. v. Frontier Insurance Co., the Nevada Supreme court found that

the insurer was not liable for breach of the duty to defend when it failed to defend a loss that did
not occur within the policy term. Also, two cases from the Ninth Cirenit Court of Appeals are
imstructive here and, although based on Califormia law, one has been cited and, relied upon by the

Newvada Supreme Court in the Allstate v Miller, 125 Nev. 300, 212 P?.d F18 (NV. 2009,

holding, cited above. In Lunsford v . American Guarantee Lisb. Ins. Co., 18 F.3d 653 ( 9" Cit.

1994, the Court held that an insurer who investigated coverage and based its decision not to

defend on reasonable construction of policy was not liable for bad faith breach of the duty to
“ defend even gfter the Court resolved the ambiguity in the contract in favor of the insured.

Similarly, in a prior case, Franceschi v Amer. Motor. Ins. Co., 852 F.2d 1217 (5™ Cir. 1988) the

Court again resolved an ambiguiiy in favor of nsured, but held the insurer’s position had been

reasonable and granted summary judgment as to bad faith claims.

Page 30 of 35

Respl ewis150




£y BOUTH RadCHO DRVE
LASVERAR, MEVADA Bo1o2
FHOME (7uz) 34 3-moon BaCiIMILE (7oz) pgs-mosy

AT WINNET & SHEFROD
ATTORNEYS AT LAW

LR = = e = T A Y

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:09-cv-01348-RCI-GWF Document 80 Filed 03/26/13 Page 31 of 35

Accordingly, from the Allstate and Goebara heldings and, other decisions cited herein, it

is clear that the key to a bad faith claim is whether or not the insurer’s decision regarding
coverage is reasonable and, that when the insurer’s actions are reasonable, the Court can decide
50 as a matter of law and dismiss extra-contractual claims. Moreover, under the United Ins. v
Frontier decision Mevada courts have held an insurer is not liable for bad faith breach of the duty
to defend for a loss occurring outside a policy term — even when the insured argued the

Complaint alleged actions within the term. Finally, the holdings of the Lunsford and Franceschi

cases hold that an insurer will not be found liable for bad faith even it an ambiguity is later
resolved in favor of the insured.

Here, Plainfiffs claims that they are entitled to $3.5 million dollar default judgment, far in
excess of Mr. Lewis® $15,000 policy limits, apparently becanse of Defendant’s “bad faith® for

their failure to defend under Lewis' policy. However it seems clear from the discussion above,

regarding D.efendanj:’s actions on the policy - which was not in force at the time by plaintiff™s
admission no payment was made hetween June 12, 2007 and July 10, 2007 - that Plainiiffs’
must admit a genwine dispute exists as to coverage for the loss. In fact, Plaintiffs® Counsel
admitted just this fact at hearing on the initial Motion for summary judgment when he admitted
Defendant’™s reading of the renewal was reasonable. See Exh U, heveto, po 35, lines 20-24..
Indeed a Federal District Court Judege has also already found UJAIC®s inferpretation of the
renewals (and, therefore their acfions thereafter) was a reasonable one in granting summary

judgment. Therefore, again, this lawsuit arises from a contested claim for liability insurance on

the date of the loss underlying the Nalders® claims. Defendants — with good reason — argue
Plaintiff L.ewis simply had no coverage in effect on the date of loss. At the very least, regardless
of this Court’s ultimate determination regarding coverage the Defendant, United Auto, had a
reasonable basis to deny coverage for the loss and lawsnit underlying Plaintff’s Complaint as
the records clearly indicate a failure to malke timely payment and expiration of the policy before
the loss. Under Nevada lasw the Defendant need not be correct in denial — merely that it has a

reasonable basis for doing so. Defendants maintain that Plaintiff’s admission that he failed to pay
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his renewal premium for his July 2007 policy until after the loss occurring July 8§, 2007 clearly
created a reasonable basjs for United Auto to disclaim coverage for the loss.

Az such, in the alternative to the Motion for Summary Judgment, even if this Court

ultimately determines that Defendant was wrong with respect to its determination of Plaintiff’s
coverage for this loss, there still is no bagis for Plaintiff’s extra-contractual claims or claim for
punitive damages. Under the “genuine dispute™ doctrine, therefore, Defendant argues it is
entitled to summary judgment as to Plaintiffs” extra-coniraciual claims (for breach of the
covenant of good faith and fair dealing and for violations of the Nevada Unfair Claims Practices
Act_a and Mevada Administrative Code) and claim for punitive damages. See Defendant’'s Counter
Motion for summary judgmernt, herein.
(. Thai in the alternative, even should this Court grapt summary judgment on any

extra-contractnal remedies, certainly a material issue of fact remaing as to
whether Plaintiff*s damages were proximately caused by any breach.

Finally, Plaintiffs’ neatly try to ‘tie up’ their Motion for summary judgment that arguing
that, if Defendant is found guilty of breach of the implied covenant of good faith and fair
dealing, this Court should also find all damages (included the $3.5 million dollar defanlt
judement and costs and fees, etc.) were proximately caused by Defendant as a matter of law.
Defendant of course vehemently disputes it committed any ‘bad faith.” However, even should
this Court o find summary judgment on these issues, Defendant argues that, in the alternative,
these damages not be found against Defendant as a matter of law. Neither the cases nor facts of
this case support such a finding.

In support of their argument, Plaintiff essentially relies on two cases. Plaintiff cites

United Insurance Co. v. Fronfier Insurance Company, Ioe., 120 Nev. 678 (2004) for the

proposition that where there is arguable or possible coverage, Defendant should have resolved

the issue in favor of the insured in providing coverage and a defense. Next, Plaintiff relies on
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Pershing Park Villas v. United Pac. Ins. Co., 219 F.3d 895 (9% Cir. 2000) for the proposition that

~  oh WA

by not providing a defense, the ensuing default judgment is proximately cawsed by the
Defendant’s breach. However, when one reviews these cases it is clear that Plaintiff™s argument
falls apart.

In United Insurance Co. v. Frontier Insurance Co., the Nevada Supreme court actually

found that the insurer was rof Hgble for breach of the doty to defend when it fajled to defend a

loss that did not occur within the policy term. Accordingly, Ugited Insorance sctmally supports

the Defendant’s position ag here Defendant argues the policy expired prior fo the lpss, Similarly,

two cases cited above; also support Defendant’s position. In Lunsford v . American Guarantee

Liab, Tns. Co., 18 F.3d 653 (9" Cir. 1994), the Court held that an insurer who investigated

coverage and based its decision not to defend on reagsonable construction of policy was nof liable

for bad faith breach of the duiy to defend even after the Court resolved the ambignity in the

contract in favor of the insured. Also, in a prior case, Franceschi v Amer. Motor. [ns. Co., 852

F.2d 1217 (8™ Cir. 1988) the Court again resolved an ambiguity in favor of insured, but held the
nsurer’s position had been reasonable and granted summary judgment as to bad faith ¢laims.

Finally, the Pershing Park Villas decizsion is also distinguizshable from the case at bar. In

that case, decided on California law, the insurer had withdrew its defense shortly before trial,
disclaiming coverage, however there was never any question as to whether there was a policy in

Jforce. Thereafter, the policy was found to provide coverage and, while the court fomd the

insurer responsible for its breach of the duty to defend, it did so based in part on evidence
presented that the insurer revealed documents showing i kmew there was a potential for
coverage. Obviously, then, this case is completely distinguishable from the present case as
Defendant has maintained there was never a policy even in force covering the loss (1.e. not just a

question as to coverage} and, more importantly, there has never been a showing that UAIC had
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any reason to believe there was a potential for coverage at that tfime. In fact, the case history
shows Plaintiff changed his argument (to claim ambiguity) during this lifigation.

Therefore, as the cases cited by Plaintiffs” are clearly distinguishable, Plaintiffs’ canmot
meet their burden regarding their assertion that Defendant proximately caused their damages

(including the defanlt judgment). In this way, even should this Court grant summary judgment on

the bad faith claims, Defendant argues that, in the altemative, the conrt deny Plaintiffs’ Motion
that this Court find Plaintiffs® damages as a matter of law as, at the very least, questions of fact
remain.

Iv.

CONCLUSTON

Based upon the foregoing, Defendants UNITED AUTOMOBILE INSURANCE
COMPANY respectfully requests that this Court deny Plaintiffs® Mﬂt}ﬂn for Summary Judgment
in its entirety.

In the alternative, should this Court find an ambiguity in the renewal statement and,
create an implied confract, that this Court find that Defendant did not breach the implied
covenant of good faith and fair dealing. Finally, and in the alternative, that should this Court
grant summary judgment on the breach of the covenant of good faith and fair dealing that this
Court find & material issue remains as to whether any such breach proximately caused Plaintiffs’
claimed damages.

DATED this 26 day of March 2013.

ATKIN WINNER & SHERROD

/s/Matthew J. Douglas
Matthew J. Douglas
Nevada Bar No. 11371
1117 8. Rancho Drive

“ Las Vegas, Nevada 89102

Attorneys for Defendant
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CERTIFICATE OF ELECTRONIC SERVICE

TO PLAINTIFFS® MOTION FOR SUMMARY JUDGMENT

ORAL ARGUMENT REQUESTED

/5 Victoria Hall

I DO HEREBY CERTIFY that | am an emplovee of ATKIN WINNER & SHERROD
and on the 26™ day of March, 2013, I did serve, via electric service, the foregoing
DEFENDANT UNITED AUTOMOBILE INSURANCE COMPANY'S QOPPOSITION

An employee of ATKIN WINNER & SHERROD
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
JAMES NALDER, Guardian Ad Litemn for
minar Cheyanne Nalder, real party in
inferest, and GARY LEWIS, Individually,
Plaintiffs, 2:08-cv-1348-RCJ-GWF
V. B ORDER
UNITED AUTOMOBILE INSURANCGCE
COMPANY, DOES | through V, and ROE
CORPORATIONS | through V, inclusive,

Defendants.

Currently before the Court are a Motion for Summary Judgment (#88) and a Counter-
Motion for Summary Judgment (#89). This case, originally ruled upon by the. Honorable
Edward C. Reed, is on partial remand from the LS. Court of Appeals far the Ninth Circuit.
The Court heard oral argument on October 22, 2013.

BACKGROUND

In July 2009, Defendant United Automabile Insurance Company ("UAIC Y filed a peition
for removal based on diversity jurisdiction. {Pet. forRemoval (#1) at 1-2). Defendant attached
Plaintiffs James Nalder, guardian ad litem for minor Cheyanne Nalder, real party in interest,
and Gary Lewis’s {collectively “Plaintiffs ") complaint which had been filed in the Eighth Judicial
District in Clark County, Nevada. {Compl. (#1} af 5-18).

The complaint alleged the following. (4. at 5). Lewis was the owner of a4 1998 Chevy
Silverado and had an automobile insurance policy with Defendant on July 8, 2007. ({d. at 6).
On July 8, 2007, Lewis drove over top of Cheyanne while Cheyanne was a pedestrian in a

residential area and caused Cheyanne serious personal injuries. (/d. at 7). Cheyanne made
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a claim to Defendant for damages and offered to settle the claim for personal injuries and
damages against Lewis within the policy limits. (/d.). Defendant refused o setfle and denied
the claim all together indicating that Lewis did not have coverage at the time of the accident.
{fd.). Defendant was required to provide insurance coverage under the policy, {/d. af 9).
Defendant never informed Lewis that Cheyanne was willing to settle the clatm for the sum of
$15,000, the policy limit. (f¢.). Due fo the dilatory tactics and failure of Defendant to prﬁteci
its insured, Cheyanne filad a complaint on October 2, 2007 against Lewis for her personal
injuries and damages. (fd.). Cheyanne procured a default judgment in the amount of
$3,500,000 against Lewis. (fd.). Plaintiffs alleged breach of contract, breach of the implied
covenant of good faith and fair dealing, bad faith, breach of Nev. Rev. Stat. § 686A.310, and
fraud against Defendant. (fd. at 9-14).

In March 2010, Defendant filed a motion for summary judgment on all claims. {See
Mot. for Summ. J. {#17}). In December 2010, Judge Reed issued an order granting
Defendant’'s motion for summary judgment on all claims and directed the Clerk of the Court
to enter judgment accordingly. (Order (#42) at 13). The crder provided the following factual
history:

Lewis was the owner of 2 1936 Chevy Silverado insured, at various times,
by Defendant. Lewis had an insurance policy issued by UAIC an his vehicle
during the periad of May 31, 2007 o June 30, 2007. Lewis received a renewal
statement, dated June 11, 2007, instructing him to remit payment by the due
date of June 30, 2007 in order to renew his insurance policy. The renewal
statement specified that “[t]o avoid lapse in coverage, payment must be received
prior to axpiration of your policy.” The renewal statement listed June 30, 2007
as effective date, and July 21, 2007 as an "expiration date.” The renewal
statement also states that the "due date” of the payment is June 30, 2007, and
repeats that the renewal amount is due no later than June 30, 2007. Lewis
made a paymeant on July 10, 2007,

Defendant then issued a renewal policy declaration and automobile
insurance cards indicating that Lewis was covered under an insurance policy
hetween July 10, 2007 to August 10, 2007

(id. at 2-3).

The order stated the following. (/d. at 5). Defendant sought summary judgment on all

' Record citations omitted.
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claims on the basis that Lewis had no insurance coverage on the date of the accident. (/d.).
Plaintiffs argued that Lewis was coverad on the date of the accident because the renewal
notice was ambiguous as to when payment had o be received in order to avoid a lapse in
coverage and that any ambiguities had to be construed in favor of the insured. {/d. at 5-6),
Defendants, in the alternative, requested that the Court dismiss Plaintiffs' extra-contractual
claims or bifurcate the claim of breach of contract from the remaining claims. {/d. at 6).

The order stated the following regarding Lewis's insurance coverage on July 8, 2007:

Plaintiffs contend that Lewis was covered under an insurance policy on
July 8, 2007, the date of the accident, because Lewfs’ payment on July 10, 2007
was timely. Plaintiffs rely on the sentence “[tlo avoid lapse in coverage, payment
must be received prior to expiration of your policy” contained in the renewal
statement. Defendant contends thal “expiration of your policy" did not refer to
the expiration date of the renewal policy listed an the renewal staterment, but fo
the expiration of Lewis’ current policy, which coincided with the listed due date
on the renewal statement. Plaintiffs contend that Lewis reasonably believed that
while there was a due date on which UAIC preferred to receive payment, there
was also a grace period within which Lewis could pay and avaid any [apse in
coverage.

The renewal statement cannof be considered without considering the
entirety of the contract between Lewis and UAIC. Plaintiff attached exhibits of
renewal statements, policy declarations pages, and Nevada automobile
insurance cards issued by UAIC for Lewis. The contract, taken as a whale,
cannot reasonably be interpreted in favor of Plaintiffs’ argument.

Lewis received a "Renewal Policy Declarations”™ stating that he had
coverage from May 31, 2007 to June 30, 2007 at 12:01 A.M. (PIs’ Opp., Exhibit
A at 28 (#20-1); Pls’ Supp., Exhibit A at 11-12 (#26-1); Pis’ Supp., Exhibit A at
15 (#26-1).) The declarations pa?e stated that *[tlhis declaration page with
‘policy provisions’ and all other applicable endorsements complete your policy.”

Pls’ Opp., Exhibit A at 29 (#20-1).) Lewis also received a Nevada Automobile
Insurance Card issued by UAIC stating that the effective date of his policy was
May 31, 2007, and the expiration date was .lune 30, 2007. {Id. at 30; PIs’ Supp.,
Exhibit A at 11-12 ﬁ26-1 )-} The renewal statement Lewis received in June must
be read in light of the rest of the insurance policy, contained in the declarations
page and also summarized in the insurance card,

“In interpreting a contract, the court shall effectuate the intent of the
parties, which may be determined in light of the surounding circumstances if not
clear from the contract itself.” Anwii, L1 C v. G.L. Dragon, LLC, 163 P.3d 405,
407 {Nev. 2007). Plaintiffs contend that there was a course of dealing between
Lewis and UAIC supporting a reasonable understanding that there was a grace

eriod invalved in paying the insurance premium for each month-long policy. In
act, the so-called course of dealing tilts, if at all, in favor of Defendant. Lewis
habitually made payments that were late. UAIC never retroactively cavered
Lewis on such occasions. Lewis' new palicy, cleary denoted on the declarations
Faga and insurance cards Lewis was issued, would always become effective on

he date of the payment.

Plaintiffs point to the fact that in April 2007, Lewis was issued a revised
renewal statement stating that the renewal amount was due on May 6, 2007, a
date after the effective date of the policy Lewis wauld be renewing through the
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renewal amount. This isolated occasion occurred due to the fact that Lewis
added a driver fo his insurance policy, resulting in an increase in the renawal
amount, after UAIC had previously sent a renewal natice indicating that a lowear
renewal amount was due on April 29, 2007. JAIC issued a revised renewal
statement dated April 25, 2007, and gave Lewis anh opportunity to pay by May
6, 2007, instead of Apnl 29, 2007, when the original renewal amount had been
due upon expiration of his April policy. In that case, Lewis made a fimel
payment on April 28, 2007, and therefore there is not a single incident Plaintiffg
can poini to in which Lewis was retroactively covered for a policy before
payment was made, even in the single instance UAIC granted him such an
opportunity due to a uniquea set of circumstances.

{(/d. at 7-9).

Plaintiffs appealed. {Motice of Appeal (#46}). In a two-page memorandum disposition,
the Ninth Circuit hedd, intar alia, the following:

We reverse the district cout’'s grant of United Automohile Insurance

Company's moticn for summary judgment with respect to whether there was

coverage by virtue of the way the renewal statement was worded. Plajntiffs

came farward with facts supporting their tenahble legal position that a reasonable

person could have interpreted the renewai statement to mean that Lewis's

premium was due by June 30, 2007, but that the policy would not lapse if his

premium were “received prior to expiration of [his] policy,” with the “expiration

date” specifically stated to be July 31, 2007. We remand to the district court for

trial or other proceeadings consistent with this memorandum. The portion of the

order granting summary judgment with respect {o the stafutory arguments is

affirmed.
{Ninth Cir. Mem. Dispo. {#82) at 2-3).

The pending motions now follow.

LEGAL STANDARD

In reviewing a motion for summary judgment, the court construes the evidence in the
light most favorable to the nonmoving party. Bagdadi v. Nazar, 84 F.3d 1194, 1197 (th Cir.
1298}, Pursuantto Fed R.Civ.P. 56, a court will grant summary judgment “if the movant shows
that there is no genuine dispute as to any material fact and the movant is entitled to judgment
as a matter of law.” Fed.R.Civ.P. 56{a). Material facts are “facts that might affect the outcome
of the suit under the governing law." Andarson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106
S5.CL 2505, 2510, 91 L.Ed.2d 202 (1986). A material fact is “genuing” if the evidence is such
that a reasonable jury could return a verdict for the nonmoving party. fd.

The moving party bears the initial burden of identifying the portions of the pleadings and

avidence that the party belisves to demonsirate the absence of any genuine issue of material

4
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fact. Celotex Corp. v. Cafreff, 477 U.S, 317, 323, 106 S.Ct. 2548, 2553, 91 L.Ed.2d 285
(1986). A party asserting that a fact cannot be or is genuinely disputed must support the
assertion by “cifing to particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declarations, stipulations (including
those made for purposes of the motion only), admissions, interrogatory answers, or other
materials” or "shawing that the materials cited do not establish the absence or prasence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to suppaort the
fact.” Fed. R. Civ. P. 86{c){1)}{A)-(B). Once the moving party has propery supported the
mation, the burden shifts to the nonmoving party to come forward with specific facts showing
that a genuine issue for trial exists. Matsushita Elec. Indus. Co. v. Zenith Radio Comp., 475
U.S. 574, 587, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538 {1986). “The mere existence of a
scintilla of evidence in suppart of the plaintiff's position will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintiit.,” Anderson, 477 U.S. at 252,
106 5.C1. at 2512, The nonmoving party cannot defeat a motion for summary judgment “by
relying solely on conclusory allegations unsupported by factual data.” Tayforv. List, 880 F.2d
1040, 1045 {9th Cir. 1989). “Where the record taken as a whole could not [ead a rafional trier
of fact to find for the nonmoving party, there is no genuine issue for trial,” Matsushifa, 475
U.8. at 587, 106 S.Ct. at 1356,
DISCUSSION

l. Plaintiff James Nalder's Motion for Summary Judgment {#88)

Nalder moves for partial summary judgment as to liability against Defendant. {Mot. for
Summ. J. (#38) at 1). Nalder makes three arguments which will be addressed in turn.

A Ambiguous Contract

Nalder argues that because the renewal statement was ambiguous it must be strictly
construed against the insurance company pursuant to Nevada law and, thus, Lewis had
coverage at the time of the accident., (Mot. for Summ. J. (#88) at 10).

In response, Defendant argues that Lewis’s renewal statement is not ambiguous and

1§ " clearly demanded remittance of the policy prermium for the subsequent term by the expiration

5
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of the present policy period. (Opp'n to Mat. for Summ. J. (#80) at 15). Defendant argues that
a material issue of fact remains over whether the renewals were ambiguous. (fd.).

Nalder filed a reply. {Reply to Mol. for Summ. J. (#85)).

“Summary judgment is appropriate in contract cases only if the contract provision orthe
contract in question is unambiguous.” Econ. Forms Corp. v. Law Co., Inc., 593 F.Supp. 539,
240 {D. Nev. 1884). A confract is ambiguous if it is reasonably susceptible to more than one
interpretation. Sheffon v. Shefion, 78 P.3d 507, 510 (Nev. 2003). Whether a contract is
ambiguous is a guestion of law. Margrave v. Dermady Proparties, Inc., 878 P.2d 291, 293
{Nev. 1994). “The interprefation of an ambiguous contract is a mixed question of fact and
law.” Econ. Forms Corp., 593 F.Supp. at 541. However, in Nevada, "any ambiguity or
uncertainty in an insurance policy must be construed against the insurer and in favor of the
insured.” United Mat¥ Ins. Co. v. Frontier Ins. Co., Inc., 88 P.3d 1153, 1156 (Nev. 2004},

in this case, the Caurt finds that the renewal statement is ambiguous based on the
Ninth Circuit's reverse and remand. The Court finds that the renewal statement is reascnably
susceptible {o more than one interpretation as demonstrated by both Judge Reed and the
Ninth Circuit’s conflicting interpretations. As such, the Court finds that, pursuant to Nevada
law, this ambiguity is construed against Defendant and in favor of the insured such that Lewis
was covered by the insurance policy on the date of the accident. The Court grants summary
judgment on this issue in favor of Plaintiffs.

B. Bad Faith

Nalder argues that Defendant’s actions constitute bad faith. (Mot. for Summ. J. (#88}
at 19). Specifically, Nalder argues that Lewis properly renewed his policy pursuant to the
policy’s renewal statements, Defendant renewed Lewis’s policy, and then Defendant claimed
that there was a lapse in coverage. (ld'). Nalder asseris that Defendant never investigated
to determine whether Lewis was covered, made a snap decision that there was no coverage,
and left Lewis bereft of protection against Cheyanne's lawsuit. {/d). Nalder contends that
these facts constitute bad faith which requires Defendant to compensate Lewis, pay for the

judgment currently entered against him, and pay for compensatery and punitive damages.
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{1d.).

In response, Defendant argues that every case cited by Nalder involves a sifuation
where there existed a palicy in force at the time of the loss. (Opp’n to Mot. for Summ. J. {#90)
at 21). Defendant asserts that, in this case, Nalder asks the Court to find an implied policy
from an ambiguity in the renewal. (fd. at 22). Defendant argues that Nevada law provides that
a court may review an insurer's actions at the time they were made fo determine whether the
insurer's actions were reasonable as a matter of law and that bad faith cannot be premised
upan an honest mistake, bad judgment, or negligence. {id. at 25). Defendant asserts that
Nevada law provides that an insurer cannot be found liable for bad faith, as a matter of law,
if it had a reasonable basis to contest coverage. (/d.). Defendant contends that if an insurer's
actions are reasonable the court can decide as a matter of law to dismiss the extra-contractual
claims. (fo. at 26). Defendant asserts that because Lewis admits that he did not make any
policy payments between June 12, 2007 and July 10, 2007 its actions were reasonable. {id.).
Defendant contends that even if it may be found to owe coverage on an implied contract,
Plaintiffs must admit that a genuine dispute existed as o coverage at the time of the accident.
{fa.). |

Nalder filed a reply. (Reply to Mot. for Summ. J. {#95})).

Nevada law imposes the covenant of good faith and fair dealing on insurers. A#fstate
ns. Co. v. Mifler, 212 P.3d 318, 324 (Nev. 2008). A violation of the covenant gives rise to a
bad-faith tort claim. !d. The Nevada Supreme Caurt has defined "had faith as ‘an actual or
implied awareness of the absence of a reasonable basis for denying benefits of the [insurance]
policy.™ /d. (quoling Am. Excess Ins. Co. v. MGM, 729 P.2d 1352, 1354-55 (Nev. 1986). “To
establish a prima facie case of bad-faith refusal to pay an insurance claim, the plaintiff must
establish that the insurer had no reasonable basis for disputing coverage, and that the insurer
knew or recklessly disregarded the fact that there was no reasonable basis for disputing
coverage.” Powers v. Unifed Servs. Aufo. Ass’n, 962 P.2d 596, 604 (Nev. 1998) opinion
modified on denial of reh'g, 979 P.2d 1286 (Nev. 1898).

In this case, the Court denies Nalder's motion for summary judgment on the bad faith
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claims. The procedural history of this case demonstrates that Defendant had a reasonable
basis for disputing coverage during the time of the incident. As demonstrated by Judge
Feed’s original order, there was arguably sufficient evidence to find a basis for Defendant to
deny Lewis benefits of the insurance policy. Ewven though the Ninth Circuit reversed and
remanded Judge Reed's original order, this Court finds thét the procedural histary of this case
demonstrates that Defendant had a reasonable basis to dispule coverage and, on one
accasion, had succeeded in that argument. The Court denies Nalder's motion for summany
judgment on this issue.

C. Pre and Post-Judgment In‘térest

Nalder argues that because there was arguable or possible coverage under the policy,
Defendant had a duty to defend Lewis. {Mot. for Summ. J. (#88) at 20). Nalder asserts that
Defendant’s failure to provide coverage and its breach of the duty to defend was the proximate
cause of the default judgment being entered against Lewis. (/d.). Nalder contends that
Cefendant has the duty to indemnify Lewis. (/d.).

In response, Defendant argues that there are court cases where an insurer who
investigated coverage and based its decision not to defend on a reasonable construction of
the policy was not liable for bad faith breach of the duty to defend even after the court resolved
the ambiguity in the contract in favor of the insured. {Opp’n to Mot. for Summ. J. (#90} at 33).

Nalder filed a reply. {Reply to Mot. for Summ. J. (#95)).

The Nevada Supreme Court has held that primary liability insurance pclicies create a
hierarchy of duties between the insurer and the insured. Affstate Ins., 212 P.3d at 324. One
of these contractual duties is the duty to defend. {d. A breach of the duty {o defend is a
breach of a contractual obligation. See id. at 324-25, An insurer bears a duty to defend its
insured whenever it ascertains facts which give rise to the potential of liability under the policy.
United Naftins. Co. v. Fronfier Ins. Co., Inc., 89 P.3d 1153, 1158 (New. 2004). Once the duty
to defend arises, it continues through the course of litigation. .!d, “If there is any doubt about
whether the duty to defend arises, this doubt must be resolved in favor of the insured.” Jd,

“The purpose behind construing the duty to defend so broadly is to prevent an insurer fram
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evading its obligation to provide a defense for an insured without at least investigating the facts
behind a complaint.” /d. However, the duty to defend is not absolute. I1d. “A potential for
coverage only exists when there is arguable or passible coverage.” id, "Determining whether
an insurer owes a duty to defend is achieved by comparing the allegations of the complaint
with the terms of the policy.” fd. If an insurer breaches the duty to defend, damages are
limited to attorneys’ fees and costs incurred by the insured to defend the action. See Home
Sav. Assnv. Aetna Cas. & Sur. Co., 854 P.2d 851, 855 (Nev. 1993) (holding that an insured
was not barred from further pursuing recovery from insurance company for fees and costs
incurred in defending an action); Reybum Lawn & Landscape Designers, Inc. v. Plastar Dev.,
Co., Inc., 255 P.3d 268, 278 {Nev. 2011} {discussing damages related to an indemnitor's duty
fo defend an indemnitee).

In this case, as discussed at oral argument, the Court finds that Defendant breached
its contractual duty to defend Gary Lewis in the underlying action. As such, Gary Lewis's
damages are limited to the attorneys’ fees and costs he incumred in defending that action.
However, the Court awards no damagas to Gary |.ewis because he did not incur any fees or
costs in defending the underlying action hecause he chose nof to defend and, instead, took
a default judgment,

As such, the Court grants in part and denies in part Nalder's motion for summarny
judgment. The Court grants summary judgment for Nalder on the ambiguity issue and finds
that there is an ambiguity in the renewal statement and, thus, the policy is construed in favor
of coverage at the time of the accident. Defendant must pay the policy limits of the implied
tnsurance policy. The Court denies-summary judgment for Nalder on the rernaining bad-faith
claims. The Caurt grants in part and denies in part summary judgment for Nalder on the duty
to defend issue. The Court finds that Defendant did breach its contractual duty to defend but
denies Nalder's request for damages for that breach.

. Defendant's Counter-Motion for Summary Judgment on All Extra-Contractual
Claims or Remedies {#89)

Defendant seeks summary judgment on all of Plaintiff's claims for extra-contractual

Respl ewis165




B e . T . s U I T

10
11
12
13
14
15
16
17
18
19
20
21

22

24
25
26
27
2k

[Case 2:09-cv-01348-RCI-GWF  Document 102 Filed 1030113 Page 10 of 10

remedies and/or bad faith claims because there was a genuine dispute as to whether
coverage existed at the time and its actions were reasonable, (Counter Mot. for Summ. J.
{#89) at 15). Defendant argues that because it had a reasonable basis 1o deny coverage there
can be no bad faith. (12 at 16).

Nalder filed a response and Defendant filed a reply. (Opp'n to Counter Met. for Summ.
J. #96); Reply to Counter Mot. for Summ. J. (#97)).

The Court grants Defendant’s counter-motion for summaryjudgment on Plaintiffs’ extra-
contractual claims and/or bad faith claims. As discussed above, the procedural history of this
case demonstrates that Defendant had a reasonable basis for disputing coverage during the
time of the accident and, thus, there is no bad faith on the part of Defendant.

CONCLUSION

Far the foregoing reasons, IT IS ORDERED that Plaintiff James Naider's Motion for
Summary Judgment (#88) is GRANTED in part and DENIED in part. The Court grants
summary judgment in favor of Nalder and finds that the insurance renewal statement
contained an ambiguity and, thus, the statement is construed in favor of coverage duving the
time of the accident. The Court denies summary judgment on Nalder's remaining bad-faith
claims.

IT IS FURTHER ORDERED that Defendant’s Counter-Mation for Summary Judgment
on All Extra-Contractual Claims or Remadies (#89)is GRANTED. The Court grants summary
judgment on all extra-contractual claims and/or bad faith claims in favor of Defendant.

The Court directs Defendant to pay Chevanne Nalder the policy limits on Gary Lewis's
implied insurance policy at the time of the accident.

The Clerk of the Court shall enter judgment accordingly.

Dated this 30th of Qctober, 2013,
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DISTRICT OF Nevada
Malder et al,,
JUDGMENT IN A CIVIL CASE
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United Automaobile nsmrance Compary, Case Number: 2:09-¢v-01348-RCI-GWF
Defendant.

[ Jury Verdiet. This action came before the Court for a trial by jury. The issues have been tried and the Jury hasg
rendered its verdict,

[} Decision by Caunrt, This action came to trial or hearing before the Court. The jssues have been tried or heard and X
decision has been rendered.

[ Notice of Acceptance with Offer of Judgment. A notice of acceptance with offer of Judgment has been filed in this
Gase,

IT IS ORDERED AND ADNIDGED

The Court grants summary judgment in favor of Nalder and finds thal the insurance renewal statetnant cantained ap

amblguity and, thus, the statement is construed |h favor of coveraga during the time of the accident. The Court denjes
summary judgment an Nalder's rermaining bad-faith claims.

The Cour grants summary judgiment on all extra-coniractual claims and/or bad faith claims in favor of Defendant.

The Court directs Dafandant fo pay Chayanne Nalder the policy limits on Gary Lewis's implied insurance palicy at the time
of the accident,

Oefober 30, 2013 Yol Lance 8, Wilson
Clirk
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Jaf Summmer Bivers,

" {By) Diepinty Cledk:
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INTRODUCTION?

Insurance companies have strayed from their beginnings in pursuit of
greater profits by using the large pool of money from all policy holders to
attack the unfortunate few instead of compensate them, to delay instead of
timely compensate, and to purchase favorable legislation and influence public
opinion against the unfortunate few. The only thing the nnfortunate few can
do in the face of delay -- is sue — which causes more delay — often years — not
the insurance company, but their filends or spouse. Then sue the insurance
company — more delay —more years. This is what has happened in this case.

In this case in particular, the insured has the financial power and
expertise to defend under a Teservation of rights while doing its investigation
or filing a declaratory relief action; however, the insured and the claimant has
no power. UAIC chose this method, deciding not to detend at all, which
posed the most severe downsides for them because it has the most severe
downside for the insured. However, they picked it. They should have paid
the policy or af the least defended under a reservation of nghts and filed a

declaratory relief action. Because of UAIC s decisions, 1ts msured has a

! In this Introduction, there are no citations to the appendix as this section
constitutes counsel’s summary of the events and is thus intended as argument.
The facts supporting this introduction are set forth in the Statement of Facts and
each statement of fact is supported by an appropriate citation to the appendices.
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judgment against it, and its insared and the claimant were forced to incur
substantial attorneys fees and costs o receive the insurance proceeds that
should have been paid many years ago. The measure of damages for this is, at
a minimum, the excess judgment. Further, interest, attomeys fees and costs,
and all conse:qu&nﬁal damages should have been awarded for this.

Respondent’s liability for breaching its daty to defend, misrepresenting
coverage, breaching its duty to investigate, breaching its duty to inform, and
violating N.R.S. 686A.310 1s, ai the very least, an 1ssne of fact to be
determined by a jury. As such, this case should be reversed ;ra,nd remanded.

JURISDICTIONAL STATEMENT

The district court had jurisdiction of this action by virtue of 28 U .5.C. §
1332(a). This court of appeals has jurisdiction under 28 11.8.C. § 1201 as an
appeal from a final judgment. The district court Order on Motion for
Summary Judgment (#102) and Clerk’s Judgment (#103) were entered on
October 30, 2013. Appellants filed their Notice of Appeal on November 27,
2013.

ISSUES PRESENTED FOR REVIEW

A. Whether a valid state court judgment 1s the mihimum measure of

damages as a matter of law in a failure to defend case.

Respl ewis]

180



-1

Chase: 13-17441 02/06/2014 [D: 9004755 DktEntry: 10 Page. 12 of 42

L B. Whether, on summary judgmeni, the Court can disregard a valid state
court judgment, interest, attorney fees and costs as contractual or bad
4 faith damages.

C. Whether all consequential damages should be awarded for Appellee
T breaching the duty to defend.

8 D. Whether the reasonableness of the nsurers conduct 15 a question of fact

" that precludes summary judgment on bad faith issues where the insured

I wins on the coverage issue by summary judgment.

12
E. Whether Plaintiffs are entitled to the opportunity to present evidence to
13

14 a jury on the non-contractual claims.

15

STATEMENT OF THE CASE

16 :
This action arose when GARY LEWIS ran over CHEYANNE

i

8 INALDER, a nime year old girl at the time, with GARY LEWIS's truck.

19
CHEY ANNE was nearly killed as a result of the truck running over her head

20
2 on July 8, 2007,

11

Plaintiff JAMES NALDER, on behalf of his daughter Cheyanne,
23

.4 |brought a claim for the proceeds of the UAIC policy. UAIC claimed there

% |was no policy in effect. Suit was then brought against Mr. Lewis with nofice

26

2 being provided to UAIC. UAIC took no steps to defend the lawsuit and did

22 |nothing to investigate. Because UAIC took no steps fo protect Gary,

EXRETERTEN Lasy
b infuryTElpna. o 3
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judgment was entered apainst Gary in the amount of $3,500,000.00 on June 2,
2008. See AA L0075,

Action was instituted in July of 2009 In the Eighth Judicial Dustrict
Court of the State of Nevada and removed by Defendant based on divasity
jurisdicfion. Summary judgment was entered against Plaintiffs in favor of
Defendant on December 20, 2010. Plaintiff appealed that decision, and the
Ninth Circuit Court of Appeals reversed the District Court’s grant of summary
judgment with respect to whether there was coverage by virtue of the way the
renewal statement was worded. See AA [:0002.

Upon remand, the District Court found that there was in fact coverage
and that UAIC breachrf:d its duty to defend. See AA IV:0734. However, the
court entered summary judgment on behalf of UAIC finding that there was no
bad faith. SeeId.. Further, the court failed to award any damages for UAICs
failure to defend. See Id.. Appellants now appeal the District Court’s refusal
to grant summary judgment for contractnal damages in appellants favor, grant
of summary judgment on behalf of UAIC on the issue of bad faith and its
finding of no damages for the failure to defend. |
i |
i

i
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! STATEMENT OF FACTS

On July 8, 2007, GARY LEWIS ran over CHEYANNE NALDER, a
4 |nine year old girl af the time, with GARY LEWIS's truck. CHEYANNE was
nearly killed as a result of the truck running over her head.

1 At the time of the incident Mr. Lewis was mgsured with Defendant
¥ [UAIC. Mr. Lewis first purchased insurance through UAIC on March 29,

o 2007. The period of the policy was March 29, 2007 through April 29, 2007.

11| See AA 1:0028. The records from UAIC specifically list the policy as "New -

12
Business". See AA 1:0033. In mid-April 2007 (Invoice Date Apnl 26, 2007)

13

14 [UAIC sent Gary Lewis a "Renewal Statement" offering to "Renew” Gary's

1%

policy with UAIC for from April 29, 2007 through May 29, 2007. See AA
16

., |1:0042. The "Renewal Statement" indicates that payment to "Renew" the

1% |policy had to be made by May 6, 2007, which was seven days after the

19
policy's "Bffective Date"” of April 29, 2007". The "Renewal Statement” also

20
21 |stated "To avoid lapse in coverage, payment must be received prior to (81c)
“ expiration-of your policy." The only expiration date Listed on the "Renewal
Statement" is "May 29, 2007". Gary Lewis made the payment and renewed

the policy. The records from UAIC specifically list the policy as

26
"RENEWAL". AATI:0052.

7

28
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L In mid-May 2007 {Invoice Date May 9, 2007) UAIC sent Gary Lewis a
"Renewal Statement" offering to "Renew" Gary's policy with UAIC for from
4 |May 29, 2007 through June 29, 2007. See AA L0054, The "Renewal
Staternent” indicates that payment to "Renew" the policy had to be made by
. |May 29, 2007. The "Renewal Statement" also stated "To avoid lapse m
coverage, payment must be received prior to (sic) expiration of your policy.”

1 The only expiration date listed on the "Renewal Statement" is “June 29,

11 [2007". Gary Lewis made the payment on May 31, 2007, two days after the

12
"Due Date" of "May 29, 2007", and renewed the policy. The records from

13

14 |UAIC specifically list the policy as "RENEWAL". See AA [:0059.

1%

In mid-June 2007 (Invoice Date June 11, 2007y UAIC sent Gary Lewis
16

1+ |8 "Renewal Statement” offering to "Renew” Gary's policy with UAIC for from

18 YTune 30, 2007 through July 3%, 2007. See AA 1:0060. The "Renewal

19
, Statement” indicates that payment to "Renew" the policy had to be made by
p
21 [June 30, 2007. The "Renewal Statement" also stated "To avoid lapse in

12 . . . . . .
coverage, payment mugt be received prior to (sic) expiration of your policy."

.4 | The only expiration date listed on the "Renewal Statement" is "July 31, 2007".

** | Gary Lewls made the payment on July 10, 2007, and renewed the policy. The
26
z? records from UAIC specifically list the policy as "RENEWAL". See AA
23 | T:0065.

cypum}mw
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UAIC continned to "Renew" Gary's policy in Augnst 2007, See AA
L:0071, and September 2007 through September 2008, See AA T:0027-0074.

Gary Lewis, having been insured with UAIC for several months and
UAIC having renewed Mr. Lewis imsurance through UAIC on multiple
occasions as noted above. It was Gary's inderstanding that he had insurance
covering the damages done to Cheyenne Nalder. After the incident however
UAIC claimed Mr. Lewis was not its insured, and that there was no coverage
for the incident. UAIC nevertheless continued to renew Mr. Lewis' policy for
another year, but claimed that the policy had lapsed from July 1, 2007 through
July 10, 2007.

Plaintift TAMES NALDER, on behalf of his daughter Cheyanne,
brought a claim for the proceeds of the UAIC policy. UAIC claimed there
was no policy in effect. Swit was then brought against Mr. Lewis with n{;-ticf:
being provided to UAIC. UAIC fock no steps to defend the lawsuit and did
nothing to investigate coverage or to determime whether GGary's payment on
July 10, 2007, long before the expiration of the policy, warranted Gary being
covered under the policy UAIC renewed with Gary. Because UAIC took no
steps to protect Gary, judgment was entered against Gary in the amount of

$3,500,000.00. See AA I1:0075. After Judgment Mr. Lewis, along with
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NALDER on behalf of Cheyanne, the real party in interest, nitiafed this
action against UAIC.,

UAIC was granted Summary Judgment on all of Plaintiff's claims.
However, on Appeal, the Ninth Circuit Court of Appeals reversed the District
Court’s grant of summary judgment with respect to whether there was
coverage by virtue of the way the renewal statement was worded. The Court
found that

Plaintiffs came forward with facts supporting therr tenable legal

position that a reasonable person could have interpreied the renewal

statement to mean that Lewis’s premium was due by June 30, 2007, but
that the policy would not Japse if s premmum were ‘recerved prior to
the expiration of [his] policy,” with the ‘expiration date’ specifically

stated to be July 31, 2007.

See AA T:0002.

Upon remand, the District Court found that there was in fact coverage

|and that UAIC breached its duty to defend. See AA IV:0734. However, the

court entered summary judgment on behalf of UAIC finding that there Waé no
bad faith. See Id. Further, the court failed to award any damages for UAIC’s
failure to defend. See Id. Appellants now appeal the District Court’s grant of
summary judement on behalf of UAIC on the issue of bad faith and its finding
of no damages for the failure to defend.

if

i

Respl ewis]

86




Clrse: 13-17441  03/06/2014 10: 9004795  DkiEntry: 10 Page: 18 of 42

! SUMMARY OF ARGUMENT

Because the District Court found that there was coverage and that
4 |UAIC breached its duty to defend, damages should have been awarded to
Appellants.  Appellants should have been awarded consequential and
. |compensatory damages of the state court judgment, attomeys fees and costs,
and interest.

" Additionally, the District Court erred in granfing summary judgment on

11 |behalf of UAIC finding that there was no bad faith as a matier of law.

12
Appellants presented evidence, which construed in the light most favorable to
13

1+ |them as the non-moving party, provided a question of fact, and because bad
¥ | faith is a question of fact for the jury, summary judgment 15 precluded. As
14

47 |Such, this case should be reversed and remanded.

18 | ARGUMENT
19

A. A VALID STATE COURT JUDGMENT IS THE MINIMUM
~0 MEASURE OF DAMAGES IN A FAILURE TO DEFEND
21 CASE

2 The district cowri’s legal conclusion that damages are available is

.4 |reviewed de nove. See Hemmings v. Tidyman's, Inc., 285 F.3d 1174, 1197

25 |(oth Cir. 2002); EEOC v. Wal-Mart Stores, Inc., 156 F.3d 989, 992 (9th Cir.

24

. 1998). Whether the district court selected the correct legal standard in

28 | computing damages is also reviewed de novo. See Mackie v. Rieser, 296 F.3d

B BT EMEEH Lt
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909, 916 (9th Cir. 2002); Neptune Orient Lines, Ltd. v. Burlington Northewn
and Santa Fe Ry Co., 213 F.3d 1118, 1119 (9th Cit. 2000); Evanow v. M/V
NEPTUNE, 163 F.3d 1108, 1113-14 (9th Cir. 1998). The district court™s
award of damages is reviewed for an abuse of discretion. See MeLean v.
Runyon, 222 F.3d 1150, 1155 (9th Cir. 2000) (Rehabilitation Act); Rolex
Watch, U.S.A., Inc. v. Michel Co., 179 F.3d 704, 712 (9th Cir. 1999) {Lanham
Act).
1. As a Matier of Law, the Valid State Court Judgment,
Including Pre- and Post- Judgment Interest, was
Proximately Caused by the Failure to Provide Coverage
Piimary liability insurance policies create a duty to defend and the duty
to indemnify. Miller v. Aflsiate, 212 P.3d 318 {(Nev., 2009) ctting Crawford v
Weather Shield Mfo. Inc., 44 Cal.4th 541, 79 Cal.Rptr.3d 721, 187 P.3d 424,
427 {2008). The duty to defend is a “legal duty that arises under the law, as
opposed to a contractual duty ansing from the policy.” Miller v. Allstate, 212
P.3d 318 (Nev., 2009).
“If there is any doubt about whether the duty to defend arses, this
doubt must be resolved in favor of the insured.” United Narl Ins. Co. v.
Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev., 2004) citing Aetna Cas.

& Sur. Co. v. Centennial Ins. Co., 838 F.2d 346, 350 (9th Cir. 1988). “The

purpose behind construmg the duty to defend so bmadl};f 1s to prevent an

10
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ingurer from evading its obligation to provide a defense for an insured without
at least investigating the facts behind a canﬁplaﬁrm.” Lnited Nat'l Ins. Co. v.
Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev., 2004} See also Helca
Min. Co. v. New Hampshire Ins. Co., 811 P.2d 1083, 1090 (Colo. 1991). A
potential for coverage only exists when there is arguable or possible
coverage. (emphasis added) United Nar'l Ins. Co. v. Frontier Ins. Co., 99
P.3d 1153, 120 Nev. 678 (Nev., 2004) See also Morion v. Safeco Ins. Co., 905
F.2d 1208, 1212 (9th Cir. 1990).

Recause there was “arguable or possible coverage” under the policy,
UAIC had a duty to defend GARY LEWIS. Further, as explained in detai]
above, there was actual coverage under the policy. As such, UAIC has a duty
t.c) indemmify GARY LEWIS. See Hnired Nat'l Ins. Co. v. Frontier Ins. Ca.,
99 P.3d 1153, 120 Nev. 678 (Nev., 2004).

UAIC's failure to provide coverage and their breach of their duty to
defend was the proximate cause of the Judgment being entered against GARY
LEWIS. “When the insurer refused to defend and the insured does not
employ counsel and frresenté no defense, it can be said the ensuing default
judgment is proximately caused by the insurer’s breach of the duty to defend.”

Pershing Park Villas v. United Pac. Ins. Co., 219 F.3d 895 9™ Cir. 2000).

11
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! | As, such, the full judgment is the minimum measure of damages for both the
contractual claims and the bad faith claims, as a matter of law.

4 2.  Appellant is Entitled to Costs, Attorney’s Fees, and
interest on the policy limits that were withheld.

& The District court in granting summary judgment to TUAIC regarding
the amount of damages. First, Appellants were not given the ability to submit

s [the amount of damages for consideration. Therefore, there is a question of

© | fact remaining as to the damages.

11

12 Further, 1f an insurer breaches the duty to defend, the insured is entitled

B lto at least attorney’s fees and costs ay damages incurred by the insured to

14

s defend the action. See Home Sav. Ass'n v, detna Cas. & Swr. Co., 854 P.2d

16 |851, 855 (Nev. 1993) (holding that an insured was not barred from further

17 B . .
pursuing recovery from insurance company for fees and costs incurred in
1%

o |defending an action). The California Supreme Court held that once an insurer

violates its duty of good faith and far dealmg, 1t is liable to pay all
21
compensatory damages proximately caused by its breach. Neal v. Farmers

2 | Ins. Exchange, 21 Cal.3d 910, 148 Cal Rptr. 389, 582 P.2d 980, 986 (1978).
The insurer may challenge the reasonableness of a damages amount, but its

breach of duty is a proximate cause of the insurer's reasonable damages. Noya

7

v. A W. Coulter Trucking, 49 Cal Rptr.3d 584, 589-90 {(Ct. App. 2006).

24
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Ag the District Court found that UAIC breached 1ts duty to defend,
Appeliants are entitled to all compensatory damages, which at a mimimum
include Costs, Attorney’s Fees, and interest on the policy limits that were
withheld.

3. Al consequential damages should be awarded for
Appellee breaching the duty to defend

“When the insurer refused to defend and the insured does not employ
counsel and presents no defense, it can be said the ensuing default judgment is
proximately caused by the insurer’s breach of the duty to defend.” Pershing
Park Villas v. United Pac. Ins. Co., 219 F.3d 895 (9™ Cir. 2000). Further the
California Court of Appeals held that a carrier who breached the duty to
defend may be liable for consequential damages above policy limits. Carison
v. Century Surety Co., 2012 U.S. Dist. LEXIS 23119 (N.D. Cal. Feb 23,
.2{}]2). In Carison, the Court held that because “a judgment in excess of the
policy [imits is a foreseeable outcome of the breach of the duty to défand,”
even if the insurance company did not violate the implied covenant of good
faith and fair dealing, if the insurer violated its duty to defend, it may be liable
for the defanlt judgment, even if in excess of the policy limit. fd.

Because there was “arguable or possible coverage™ under the policy,
UAIC had a duty to defend GARY LEWIS. Further, as explained in detail

above, there was actual coverage under the policy. If an insurer breaches the

13
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duty to defend, the insured is enfitied to at least attorney’s fees and costs as
damages incurred by the insured to defend the action. See Home Sav. Ass'n v.
Aetna Cas. & Sur. Co., 854 P2d 851, 855 (Nev. 1993) (holding that an
insured was not barred from furiher pursuing recovery from nsurance
company for fees and costs incwrred in defending an action). As such, the
District Courts order denying any consequential damages should be reversed
and the action remanded for a determination of the appropriate amount of
consmueﬁtial damages.

B. SUMMARY JUDGMENT SHOULD BE REVERSED ON THE
NON-CONTRACTUAL CLAIMS

1. Standard for Granting Summary Judgment

A district court’s decision to grant, partially grant, or dény SUmmary
judgment or a summary adjudication motion is reviewed de novo. See, eg,
Universal Health Servs., Inc. v. Thompson, 363 F.3d 1013, 1019 (9th Cir.
2004). A district court’s decision on cross motions for summary judgment is
also reviewed de novo. See Travelers Prop. Cas. Co. of Am. V.
ConocoPhillips Co., 546 F.3d 1142, 1145 (9th Cir. 2008Y; drakaki v. Hawail,
314 F3d 1091, 1094 (9th Cir. 2002). The appellate court’s review is
governed by the same standard used by the trial court under Federal Rule of
Civil Procedure 56{¢). See Suzuki Motor Corp. v. Consumers Union, Inc., 330

F.3d 1110, 1131 (9th Cir.), cert. denied, 540 U.S. 983 (2003).

14
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Summary judgment under Fed. R. Civ. P. 56 may be granted only if the
evidence presented shows that there s no genuine Issue as to any matenal fact
and that the moving party is entitled to a judgment as a matter of law. The
party moving for summary judgment has "the burden of showing the absence
of a genuine issue as to any material fact . . " Adickes v. S H. Kress & Co.,
398 U.S. 144, 158 (1970).

"[SJummary judgment will not lie if the dispute about a material fact is
'wenuine,' that is, if the evidence is such that a reasonable jury could return a
verdict for the nonmoving party." Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986) (citation omitied). "[Alt the summary judgment stage the
judge's function is not hims&lf to weigh the evidence and determine the truth
of the matter, but to determine whether there is a gemnme issue for trial." fd.
at 249,

The law is well established that in reviewing a motion for summary
judgment, the evidence "must be viewed in the light most favorable to the
opposing party." Adickes v. S.H. Kress & Co., 398 U.S. 144, 159-160 (1970).
"[Tlhe inferences to be drawn from the underlying facts contamed in [the
moving party’s materials] must be viewed in the light most favorable to the
party opposing the motion." Jd., quoting United States v. Diebold, Inc., 369

U.S. 654, 655 (1962). Therefore, this Court must view the evidence presented

L5

Respl ewis193




10
11
12
13
14
15
16
17
14
19
20
1l
12
23

24

24
27

2B

SMRIETHEIFER Lo
Wy njurdelprdw, coam

Clase: 13-17441  03/06/2014 ID: 8004755  DKEntry: 10 Page: 25 of 42

by both parties and the inferences to be drawn there from in the light most
favorable to the Plaintiffs.

The standard for summary judgment is essentially the same as the
standard for granting a directed verdict or judgment notwithstanding the
verdict under Fed. R. Civ. P. IS[.‘!. See Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 251-52 (1986). The inquiry under each is "[Whether the evidence
presents a sufficient disagreement to require submission to a jury." Jd
Summary jﬁdgmant is only appropriate if "the evidence . . . is 50 one-sided
that one party must prevail ag a matter of law." Id. If there are facts sufficient
to support a jury verdict for the Plaintiff, the Court 15 not to interfere with the
jury’s role as the finder of fact. To do so would deny the Plaintiff's right to a
jury trial.

2. Background on Bad Faith

In general, there are a few different areas of litigation that involve "bad
faith" by an insurance company. All of these actions, regardless of the parties
involved, however, are founded in the general principle of contract law that in
every contract, including policies of ingurance, there is an implied covenant of
good faith and fair dealing that neither party will do anythmg which will
injure the right of the other to receive the benefits of the agreement. Comunale

v, Traders & General Insurance Comparny, 50 Cal.2d 654, 328 P.2d 198, 68

16
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ALR2d 883 Most courts, including Nevada, have held that an insurance
company always acts in bad faith whenever 1t breachey its duty to setile by
failing to adequately consider the interest of the msured. Windt, Allan D, !
Insurance Claims & Disputes 5th, Section 5:13 (Updated March, 2009). This
i true whether there is a "genuine dispute” as to whether payment of the third-
party policy limits is warranted or not.

The Nevada Supreme Court recently defined bad faith by holding that
"an Insurer must give equal consideration to the insured's interests” and ’;the
nature of the relationship [befween insured and insurer] Tequires that the
insurer adaquataly protect the insured's interests." Miller v. Aflstate, 212 P.3d
318 (2009). There is no question that the rejection of a seftlement offer within
the policy limits is an element of a bad faith claim. Jd. The Mille Court held
that the rejection by an insurer of a settlement offer within the policy limits 13
indeed an element making up a bad faith claim, but also noted that a bad faith
claim can be based on far more than just the rejection of such an offer. 7d.
The Court specifically noted that "an insurer's failure to adequately inform an
insured of a settiement offer is a factor for the trier of fact to consider when
evaluating a bad-faith claim." Jd at 325; see also Allen v. Allstate Ins. Co.,
656 F.2d 487, 489 (9™ Cir. 1981) (recognizing that under California law

"“What is "good faith’ or ‘bad faith' on an insurer's part has not yet proved

7
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susceptible to [definitive] legal definifion. An msurer's ‘good faith' is
essentially a matter of fact."). Id.

Within the area of first-party bad faith, there are essentfially three
standards which courts have imposed on liability msurers in determining
whether the insurer has met its duty to the insured. Those standards mvolve
sirict liability, negligence, and bad faith. Shamblin v. Nationwide Mufual
Insurance Company, 396 S.E.2d 766 (W.Va. 1990), citing, Schwariz,
Starutory Strict Liability for an Insurer's Failure fo seftle: A Balanced Plan
for an Unresolved Problem, 1975 Duke L.J. 901; Annotation, Liability
Insurer's Negligence for Bad Faith in Conducting Defense as Grouwnd of
Liability to Insured, 34 A.L.R.3d 533 {1970 & Supp. 1989).

The courts which have applied the strict liability standard have held that
an insurer who fails to settle within policy limits does so at ifs own nsk, and
even if its position is not entirely groundless, if the failure to sefile later
exposes the msured, the carmier is liable for the full amount which will
compensate the insured for all the defriment caused by the insurer's breach of
the express and implied obligations of the contract. Jd., citing, Crisci v.
Security Ins. Co., 66 Cal2d 425, 58 Cal Rptr. 13, 426 P.2d 173 (1967); Rova
Farms Resort, Inc. v. Imvestors Insurance Co., 65 N.J. 474, 323 A.2d 495

(1974, -

18
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! The Crisci Court recognized that the insured's expectation of protection
provides a basis for imposing strict liability in failure to settle cases because it
4 |will always be in the insured's best interest to gsettle within the policy limits
when there is any danger, no matter how slight, of a judgment in excess of
. .thcnse limits. Crisci v. Security Insurance Company of New Haven, Conn., 426
 |P.2d 173, 66 Cal.2d 425, 58 Cal. Rpir. 13, (1967). Crisci recognized there is

o |more than a small amount of elementary justice m a rule that wonld require

{1 |that, in this situation, where the insurer's and msured's interests necessarily

12
conflict, the msorer, which may reap the benefits of its determination not 1o
13

14 | setile, should also suffer the detnments of 1ts decision. Id.

= This standard makes sense, as Chief Justice Neely concurred with the

la

17 |Shamblin Court:
1 Can you honestly imagine a situation where an insurance
19 company fails to settle within the policy limits, the policyholder

gets stuck with an excess fudgment, and this court dees not
require the msurance company to indemnify the policy holder?
21 That will happen the same day the sun rises in the West! As far
as [ am concemed, even if the mmgurance company is run by

20

2 angels, archangels, cherubim and seraphim, and the entire
23 heavenly host sing of due diligence and reasonable care, I will
4 never, under any circumstances, vote that a policyholder mstead

of an insurer pays the excess judgment when it was possible to
25

settle a case within the coverage limits.
26
When I buy insurance, I buy protection from untoward events. 1
do not object to an Insurance company's vigorous defense of a
2% claim, including poing to jury trial and exhansting every appeal.
Furthermore, as a policyholder, T will diligently assist my insorer

27
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to vindicate 1ts rights and protect ity reserves. However, I draw
the lime when the msurer decides that in the process of protecting
its reserves, it will play "you bef w1y house.” The insurance
company can bet as much of its own money as it wants, and it
can bet 1ts own money at any odds that 1t wants, but it cannot bet
one single penny of my money even when the odds are ten
mullion to one m its favor!- : '

Id. at 780,

The Cahiforma Court has implemented -a Teasonableness or negligence
aspect to 1ts standard when it expanded on this rule, giving the following
analysis:

The -only - permissible consideration in evaluating the
reasonableness of the settiement offer hecomes whether, in light
of the victim's injuries and the probable liability of the insured,
the ultimate judgment is likely to exceed the amount of the
settlement offer. Such factors as the limits imposed by the policy,
a desire t0 reduce the amount of future settlements, or a belief
that the policy does not provide coverage, should not affect a
decision as to whether the settlement offer is a reasonable one.
Johansen v. California Staie Automobile Association Inter-Insurance Bureau,
15 Cal3d 9, 123 CalRptr, 288, 538 P24 744, (1975) {amphasis added).
Moreover, in deciding whether or not to compromise the claim, the msurer
must conduct itself as though 1t alone were hable for the entire amount of the
judgment. f4., citing Crisei.
Nevada has long recognized that there is a fiduciary relationship

between the insurer and the msured. Powers v. LiS44, 114 Nev. 690, 962 P.2d

596 (1998), citing, dinswarth v. Combined Ins. Co., 104 Nev. 587, 763 P.2d
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673 (1988). Nevada has also established standards for applying in other types
of bad faith simations. In Pemberton v. Farmers msurance Exchange, 109
Nev. 789, 858 P.2d 380 (1993), the Nevada Supreme Court established
standards to apply when an action is brought related to bad faith denial of
first-party benefits under uninsured or underinsured coverage. There, the
court noted numerous appellate court decisions that hold an insurer's failure to
deal fairly and in good faith with an insured's UM claim is actionable. Id. at
794 (citations omitted).

The Nevada Supreme Court and Federal District Court of Nevada
articulated a negligence or reasonableness standard in bad faith cases. “To
establish a prima facie case of bad-faith refusal to pay an insurance claim, the
plaintiff must establish that there was no reasonable basis for disputing
coverage.” Powers v. United Services Auto. Ass’n, 962 P.2d 556, 604 {Nev.
1998), citing Falfine v. GNLV Corp., 823 P.2d 888 (Nev. 1991}. See also
Pemberion v. Faormers Ins. Exch., 858 P.2d 380, 3584 (Nev. 1950).

One of the more mnsiuctional cases m Nevada, however, on the
standard to be applied when dealing with negative effects resulting from an
insurer's failure to settle a claim p.ri-:)r to littgation is Landow v. Medical Ins.
Exchange, 892 F.Supp. 236 (D Nev, 1995). The Landow Court, following the

rationale -of California courts in excess verdict sitmations accepted that, "the
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litmus test for bad faith is whether the insurer, in determining whether to settle
a claim, gave as much consideration to the welfare of its insured as 1t gave to
its own interests," citing, Egarn v. Mutual of Omaha Ins. Co., 24 Cal.3d. 809,
818, 169 Cal Rptr. 691, 620 P.2d 141 (1979).

The above-noted principles were most recently codified and adopted by
the Nevada Supreme Court in Miller v. Allstate, 212 P.3d 318 (2009). In
Miller, the court held ihat "an insurer must give equal consideration to the
insured's interest”. The court further stated that the insurer's duty to its
insured is "similar to a fiduciary relationship” and noted "the nature of the
relationship requires that the insurer adequately protect the insured's interest."
The court's conclusion mirrored that in LZardiow as the Miller court
recognized "at a minimum, an msurer must equally consider the inspred's
interests and its own." The cowrt also recognized the wisdom from decisions
from California holding that "the insurer must give the interests of the insured
at least as much consideration as it gives its own interests, and the insurer

must act as a prudent insurer without policy limits " Id. There 1s no question

that the rejection of a settlement offer within the policy limits is an element of
a bad faith claim. fd. The Miller Court held that the rejection by an insurer of
a settlement offer within the policy limits is indeed an element making up a

bad faith claim, but also noted that a bad faith claim can be based on far more
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than just the rejection of such an offer. Jd. The Court specifically noted that
"an insurer's failure to adequately inform an insured of a settlement offer is a
factor for the trier of fact to consider when evaluating a bad-faith claim." 7d at
325; see also AHen, 656 F.2d at 489 (recognizing that under California law
"What is “good faith' or "had faith' on an :'mﬁmar‘s part has not yet proved
susceptible to [definitive] legal definition. An insurer's “good faith' is
essentially a matter of fact."). Id.
3.  UAIC Breached its Duty to Defend

Primary liability insurance policies create a duty to defend and the duty
to indemnify. Miller v. Allstate, 212 P.3d 318 (Nev., 2009) citing Crawford v.
Weather Shield Mfe. Inc., 44 Cal.4th 541, 79 Cal Rptr.3d 721, 187 P.3d 424,
427 (2008). The duty to defend is a “legal duty that arises under the law, as
opposed to a contractual duty arising from the policy.” Miller v. Allstate, 212
P.3d 318 (Nev., 2009).

“If there is any doubt about whether the duty to defend arises, this
doubt must be resolved in favor of the insured.” United Nat'l Ins. Co. v,
Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev., 2004) (emphasis added)
citing Aetna Cas. & Swr. Co. v. Centennial Ins. Co., 838 F.2d 346, 350 (9th
Cir. 1988). “The purpose behind constrinng the duty to defend o broadly is

to prevent an insurer from evading its obligation to provide a defense for an
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ingured without at least investigating the facts behind a complamt.” Unifed
Nat'l Ins. Co. v. Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev., 2004)
Sec also Helca Min. Co. v. New Hampshire Ins. Co., 811 P.2d 1083, 1090
(Colo. 1961). A potential for coverage only exisis when there is arguable or
possible coverage. [fnized Nat'l Ins. Co. v. Frontier Ins. Co., 99 P.3d 1153,
120 Nev. 678 (Nev., 2004) (emphasis added); see also Morton v. Safeco Ins.
Co., 905 F.2d 1208, 1212 (9th Cir. 1990). “The duty to defend arises when
there is a potential for coverage based on the allegations in a complaint and
the duty to indemnify arises when there is actual coverage under an insurance
policy. Id at 1155.

Here, UAIC evaded “its obligation to provide a defense for an insured
without at least imvestigating the facts behind a complamt” United Nat'l Ins.
Co. v. Frontier Ins. Co., 99 P.3d 1153, 120 Nev. 678 (Nev,, 2004). UAIC
received a copy of the complaint in October, 2007. See AA [:0001. UAIC did
not investigate the facts of the complaint. Further, UAIC’s failure to provide
coverage and their breach of their duty to defend was the proximate cause of
the Default Tndgment heing entered aganst GARY LEWIS.

Although the District Court found that UAIC breached its duty to
defend, it found that there was no bad faith. As a faflure fo defend can be bad

faith, this presents a question of fact for the jury which prevents summary

24
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judgment. . As such, the District Court’s order should be reversed and
remanded,
4.  UAIC Misrepresented Coverage

UAIC misrepresented to its ingored that there was no coverage under
his policy. An insurance policy, which would melude the renewal statements
of the policy, is a contract and is governed by contract law. United Insurance
Co., v. Frontier Insurance Company, Inc., 120 Nev. 678 684, 99 P.3d 1152,
1156 (2004). Under peneral contract law, the Nevada Supreme Court has
noted, "When a contract is ambiguous, it will be construed against the

drafter.” Glenbrook Homeowners Assnv. Glenbrook Co., 111 Nev. 909, 917,

1901 P.2d 132, 138 {1995) (emphasis added). The Court has gone even further

always construed most strongly against the insurance company. Stated
another way, a policy of insurance is to be construed liberally in favor of the
ingured and strictly against the insurer.”" Hartford Ins. Group v. Winkler, 89
Nev. 131, 135, 508 P.2d 8, 11 (1973) (Citations omitted) (emphasis added).

In addition, the Nevada Supreme Court has held, "An insurance policy
is a contract of adhesion." fd. As a result "the language of an insurance
policy is broadly interpreted in order to afford 'the greatest possible coverage

to the insured.™ Id, citing Farmers Insurance Group v. Stonik, 110 Nevy. 64,

25

in its discussion of insurance contracts, holding, "Contracts of insurance are |

Respl ewis?

03




-

10
11
12
13
14
15
14
17
18
¢
20
11

22

24

27

23

CHlRIETERTER L
wir.injuryhelpnow. coan

ase: 13-17441  02/06/2014 iD: 9004785  DKEnfry: 10 Page: 35 of 42

67, 867 P.2d 389, 391 (1994). The pivotal language from the UAIC contract
comes from the policy's "Renewal Statements" which UAIC drafted, and

which UAIC sent to Gary Lewis on mulfiple occasions advising Gary how the

| contract of insurance could be renewed and continue to be n effect with

UAIC. The statements provide a due date for payment, but also specifically
state that if.paymﬂnt is "received prior the expiation of your policy” there will
be no lapse in coverage. The only "Expiration Date" listed in the policy's
"Renewal Statements" is the expiration date for the offered policy that UAIC
invited Gary Lewis to renew.

The policy's "Renewal Statements" which give a due date but then state
that the policybolder can avoid a lapse in coverage by paying before the
expiration of the policy, and providing an "Expiration Date" for the policy that
is different than the "Due Date" are amﬁiguﬁus, . As noted above, ambiguous
Jangnage in a contract, or in a writing seeking to remew a contract, is
construed against the drafter of the confract, ox the writing seeking to
renew the confract. See, Glenbrook Homeowners Ass'n v. Glenbrook Co.,
111 Nev. 909, 917, 901 P.24 132, 138 (1995). The Nevada Supreme Court
hag noted that an Insurance company does business as a quasi-public
Ingtitution, and cannot avoid liability under ambiguous provisions of policy.

Hartford Ins. Group v. Winkler, 89 Nev. 131, 136, 508 P.2d R, 12 (1573).

26
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Although the District Court found that there was coverage due to the

ambiguity, it failled to acknowledge that the insurance company has the

of coverage. Despite there being evidence of ambigmity, UAIC
misrepresented that there was no coverage for the policy. As such, there is
evidence of bad faith, that prevents granting summary judgment m favor of
UAIC. As such, As such, the District Court’s order should be reversed and
remanded.
5. UAIC Breached i¢s Duty to Investigate

Insurers have a duty to mvestigate. Pemberton v. Farmers Ins.
Fxchange, 109 Nev. 789, 858 P.2d 380, 382 (Nev., 1993). “Insurers have the
duty to investigate claims and coverage in a prompt fashion.” Trowst v. CO
W Ins. Co., 246 F3d 1150, 1162. See also Tynes v. Bankers Life Co., 730
P2d 1115, 1124 (Mont. 1986) {%th Cir,, 2001}. The duty to investigate is an
extension of the duty of good faith and fair dealing that the insurer owes its
insured and, in a claims-made-and-reported policy, extends to ﬂle handling of
reporied claims. KPFF, Ine. v. California Union Ins. Co., 56 Cal App.4th 963,
66 Cal Rptr.2d 36, 44 (1997). UAIC utterly failed to investigate whether
coverage existed for Gary on the claim, made no atfempt to investigate the

claim made against Gary Lewis, and failed to abide by established msurance

a7

knowledge of how policies work, and that ambiguities are construed in favor
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claims handling practices in its handling of this claim. Although UAIC claims
that it investigated the ¢laim, “confirming the lapse through thelr underwnting
department” is not an investigation. Furthermore, as discussed in detail
above, there was coverage under this claim.

As explamed in detail above, Lewis had coverage under the policy and
UAIC failed to investigate. Therefore, summary judgment was not proper in
finding that UAIC did not commit bad faith. As such, the District Court’s
order should be rev&rsaﬁ and remanded.

6.  UAIC Breached its Duty to Inform

UAIC also made absolutely no efforts to inform Gary Lewis of the
demand for the policy limits and the offer to settle Cheyanne's significant
claim for a mere $15,000.00. UAIC completely ignored Cheyanne's claim
and did absolutely nothing other than send Cheyanne's counsel a letter stating
that there was no coverage. As noted above, the Court has continually held
"at a minimum, an insured must equally consider the ingured's interest and its
own." Alstate v. Miller, 212 P.3d 318, 326 (Nev. 2009). If the msarer fails to
equally consider its insured's interests and 1ts own it violates the implied
covenant of good faith and fair dealing and can be held responsible for any
resulting damages suffered by its insured. Id. The undisputed fact ig that

UAIC made absolutely no efforts to inform Gary Lewis of the demand for the
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policy Limits and the offer to settle Cheyanne’s significant claim for & mere
$15,000.00. Therefore, they breached their dufy to inform. This failure to
inform, on its own, is sufficient to present the facts to the jury to determine
whether the carrier violated the duty of good faith and fair dealing and 15 thus
liable for a judgment entered against its insured in excess of the applicable
policy limits. fd. As such, the Distriet Court’s order should be reversed and
remanded.
7.  UAIC Violated N.R.S. 686A.310

As explained above, there was a valid contract of Ingurance between
Lewis and UAIC and there was actual coverage under the policy for the loss
in question. When ambiguous language in a confract 18 consirued in the
insureds favor, it does not establish an “implied” contract, but rather provides
coverage under an actual Insurance contract.

UAIC violated N.R.S. § 686A.030. UAIC wrongfully refused to cover
the value of the claim of Cheyanne Nalder, wrongfully failed to settle within
the Policy Limits when they had the opportunity to do so, wrongfully denied
coverage, failed to adopt and implement reasonable standards for the prompt
investigation and processing of claims arising under its insurance policies, and
failed to effectnate the prompt, fair and/or equitable settlement of the claims

in which liability of the insurer was very clear, and which clanty was

29

Respl ewis207



&

10
1
12
13
14
15
14
17
1%
14
20

21

1

25
26
7

22

EHRLETEM I Lot
wwmd injoryhalpnow.com

ase: 12-17441 03/06/2014 ID: 9004795  DidEntry: 10 Page: 35 of 42

conveyed to UAIC. This is sufficient to preseni the facts to the jury to
determine whether the carrier violated the duty of good faith and fair. As
such, the District Court’s order should be reversed and remanded.
8  Where the Insured Wins on the Coverage Issue by
Summary Judgment, the Potential Bad Faith for that
Denial of Coverage is a Question of Fact for the Jury that
Precindes Summary Judgment

Entitlement to a jury trial is a question of law reviewed de novo. Seé
Hule v. United States Trustee, 509 F.3d 1139, 1146 (9th Cir. 2007); California
Scents v, Surco Prods., Ine., 406 F.3d 1102, 1105 (9th Cir. 2003).

Although the District Court found that there was coverage; however, he
found as a. matter of law there wéﬁ 1o bad faith. Pursuant to Miller, bad faith
is a question of fact. The Cowrt specifically noted that "an insurer's failure to
adequately inform an insured of a settlement offer is a factor for the trier of
fact to consider when evaluating a bad-faith claim." I at 325; see also Allen,
656 F.2d at 489 {recognizing that under California law "What is “good f;zlith'
or "bad faith' on an insurér's part has not yet proved suscepiible to [definitrve]
legal definition. An insurer's ‘good faith' is essentially a matter of fact.").
Thus, the District Court should have submitted this 1ssue to the jury. As such,
the case should be reversed and remanded.

i

i
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CONCLUSION

For the foregoing reasons, Appellant respectfully requests that {his
Court reverge and remand with instiuctions to enter fudgment for the verdict
amount plus interest, cost, attorney fees and submit the question of bad faith
and other compensatory damages to the jury.

DATED this 6™ day of March, 2014

CHRISTENSEN LAW OFFICES, LLC

A/ Thomas Christensen

Thomas Christensen, Esq.
Nevada Bar No. 2326

1000 8. Valley View Blvd,

Las Vegas, NV 89107

(702) 216-1474 Phone

(702) 870-6152 Fax
courtnotices{@injuryhelpnow.com
Aftorneys for Appellants
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CERTIFICATE OF COMPILIANCE WITH FRAP 32(a)

. The undersigned hereby certifies that the foregoing "Appellants’
Opening Brief" complies with the type-volume limitations of FRAP
32(a)(THBYH).

The brief contains 7,270 words of text, and a [4-point proportionately
spaced type face has been used. Consistent with FRAP 32(a)(4), ihus brief's
top, bottom, left, and right margins are each precisely one inch in width,

DATED this 6™ day of March, 2014

CHRISTENSEN LAW OFFICES, LLC

/s/ Thomas Christensen

Thomas Christensen, Esq.
Nevada Bar No. 2326

1000 8. Valley View Blvd.

Las Vegas, NV 89107

(702) 216-1474 Phone

(702) 870-6152 Fax
courtnotices@injuryhelpnow.com
Attorneys for Appellants
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PROOY¥ OF SERVICE

Pursuant to FRCP 5(b), 1 hereby certify that I am an employee of
CHRISTENSEN LAW OFFICES, LLC, and that on this 6" day of March,
2014, 1 served a copy of APPELLANT'S OPENING BRIEF on the party
below via Case Management/Electronic Case Filing (CM/ECF):

Matthew Douglass, Esq.
ATKIN WINNER. & SHERROD

1117 5. Rancho Dr.
Las Vegas NV 89102

/5 Jennifer M. Gooss
An employee of CHRISTENSEN LAW OFFICES, LLC
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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

CHEYANNE NALDER,
Plaintiff,
¥E.

GARY LEWIS and DOES I through V,
inglosive,

Defendants,

UNITED AUTOMOBILE INSURANCE
COMPANY,

Tntervenor.

GARY LEWIS,

Third Party Plaintiff,
e,
UNITED AUTOMOBILE INSURANCE
COMPANY, RANDALL TINDALL, ESQ.
and RESNICK & LOUIS, P.C., and DOES I
through V.,

Third Party Defendants.

I, BRANDON CARROLL, declare:

CASE NO.: A-18-771220-C
DEPT. NO.: 19

AFFIDAVIT OF VICE PRESIDENT OF
BODILY INJURY CLAIMS BRANDON
CARROLL IN SUPPORT OF
INTERVENOR/THIRD PARTY
DEFENDANT UNITED AUTOMOBILE
INSURANCE COMPANY'S
OPPOSITION TO COUNTER-MOTION
FOR SUMMARY JUDGMENT AND
COUNTER-MOTION FOR STAY OF
SUMMARY JUDGMENT FOR
DISCOVERY PURSUANT

TO N.R.C.P. 56 {f)

1. That I am the Vice President of Bodily Injury claims employed at United
Aumtomobile Insurance Company (“UAIC™). I make this declaration in support of UAIC's
Opposition to Third Party Plaintiff Lewis’ Counter-Motion for Summary Judgment and,

alternatively Motion to Stay

1346 DO
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hearing on same summary judgment for discovery pursuant to M.E.CP. 58(f). 1 have personal

knowledge of the facts set forth below and, if called a3 a witness, eould and would competently

tastify to them under oath.

2. I have familisrized myself with the claims file for the claims made by James
Nulder, as Guardian for Minor, Cheyanne Nalder, as well as Cheyarme Walder, individually,
against Gary Lewls® implied policy of insurance with UAIC. 1 have farniliarized miyself with the
Nalder’s claim file since its opening. As part of that process, I reviewsd claims notes made and
correspondence sent and received in connection with the hendling of the claim, The claims
adjuster nlmkes notes at or near the fime of the activities in question oceur, The creation and
maintenance of the claims notes is a regularly conducted business activity of UAIC and said
notes are true and accurate, Similarly, all correspondence sent by or, to, an adjuster is kept in the
Claims file in the usual and ordinavy course of business and those documents are true and

moourate,

3. A review of the claims reveals the following: that the Nalder's made a claim
under Gary Lewis' policies with UAIC for the loss, on July 8, 2007, occuming to minor
Cheyarme Nalder.

4, A review of the claims reveals the following: that the Nalders and their Counsel
were informed in writing on Qetober 10, 2007 that no coverage existed for Lewis on the date of
the accident, July 8, 2007, as his policy had expired Tune 30, 2007 and no new policy term was

incepted until July 10, 2007,

5. That, thereafter, the claims file raveals that following a judgment being antered on

Nalders claim, in 2008, an action wes filed against UAIC by Lewis and the Nalders alleging bad

Draf Brandan Camoll AffTdayil
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faith and extra-contractual remedies which was removed to U.S. Federal District Cooet for the

Disteict of Nevads and the case proceed there as Nalder ef al. v UAIC, case no. 2,09-cv-01348.

6. A review of the claims reveals the following: Following Motions for. summary -

Judgment, the first Distriet Court Tudge hearing the matter, the Honorable Edward Reed, granted
smnmary jndgment in favor of UAIC {inding 1o poliey in fume for Lewis for the subject lass

and, as such, found no bad faith or exira.contractual breaches had been committed by UAIC.

7. & review of the claims reveals the following: Following Nalder’s appeal to the
U.8. Court of Appeals for the Ninth circuit, the oase was remanded to the District Court due fo

an ambiguity in the renewal notice that had been sent to Lewis for his policy.

2. A review of the claims reveals the following: After the matter was remsnded, a
new round of cross-motions for summary judgment before the Federsl District court praceeded
where the new judge hearing the case, The Hanorable R. Clive Jones, again found that UAIC had
been. reasonable and granted summary judgment in favor of UAIC on &ll the claims for bad faith
andllor extra-contractual damages; however, due to the ambiguity in the renewal, the Court
implied a policy of insurance for the loss and ordered UAIC to fender its $15,000 paliey limits
for Gary Lewis, Said Order was entered QOctober 30, 2013 and also, for the flist time, found
UAIC had a duty to defend Lewis under the implied policy for claims arising out of the Tuly

2007 logs.

g. A review of the claims reveals the following: UAIC paid sald $15,000 policy
limits, in one payment, on November 1, 2013, two days following the judgment, A frue and
aceurate copy pwoof of the November 1, 2013 check payment for $15,000, kept in usual and

ordinary course of business by UAIC, is atiached hereto as Exhibit ‘A’

Draft Brandon Carall A¥0davie
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10, A review of the claims reveals the following: Nalders then appealsd the October

30, 2013 roding, again to the to the TU.8. Court of appeals for the Ninth Circuit dnd, following
briefing and oral ergument, that Court certified a first certified question to the Nevada Suprems
Court, on June 1, 2018, regarding whether Nalders could collect consequential damages, on the
2008 judgruent against Lewis, from UAIC in the absence of bad faith by UﬁIIC. This question

wag accepted by the Nevada Supreme Cout.

11. A review of the claims reveals the following: While that question was pending,
UAIC discovered that, pursuant to Nevada law, the Nalders® 2008 judgment against Lewis had
not been renewed pursuant to N.R.S. 17.214 and, thus, the judgment had expired in Tune 2014,

pursuant N.R.S, 11.190¢1)(z).

12, A review of the claims reveals the following: Upon [earning of the explration of
the judgment against Lewis, UAIC filed 2 Motion to dismiss the Nalders® appeal for Jack of

standing on March 14, 2017,

13, A review of the claime reveals the foliowing: Uplctn learning of the Mation to
dismiss, the Nevada Supreme Court stayed the first certlified question for niing on the Motion to
dismiss by the U.S. Court of Appeals for the Ninth Circuit. However, that the Ninth Cirguit than
certified a second question to the Nevada Supreme Court on December 27, 2017, which the
Nevada Supreme Court accepted an Jannary 11, 2018, This second cerfified question concerng
whether the potential liability for consequential damapes is extinguished if the jndgment has

explred.

Dwatt Bregdnn Cegro)| AfBdeyit
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14. A review of the clalms reveals the following: This second certified question is

still being briefed before the Nevada Supreme Court and it UAIC’s belief that the Supreme

Court’s ruling will confirm whether ox not the Nalder's 2008 judpment against Lewis is expired.

15, A review of the claims reveals the following: On about July 19, 2018 UAICs
received notice from a ngw counsel for Nalder, David Stephens, Esq., that a new suif had been
filed by Nalder against Lewis, concerning the same expired 2008 judgment cwrently on appeal,
under Neider v Lewis, case no, A-18-772220.C, and that he had served Lewis with same and was
giving 3 days notice of his intent to take default against Lewis. A true and accurate copy letter
from David Stephens dated July 17, 2018, kept in usnal and ordinary course of business by

UAIC, is attached hereto as Exhibit °B,’

16. A review of the claims reveals the following: Upon learning of this new action,

and given the October 30, 2013 ruling of the Federal District court that an implied policy in

effect for Lewis for the July 2007 loss - from which case no. A-1R-772220-C arises.- UAIC - -

immediately sought to retain counsal for Lewis io defend him in fhis new action and prevent this

default

17. A review of the claims reveals the following: UAIC also discovered that David
Stephens had “amended” the expired 2008 judgment, ex parte, in about March 2018 — while the
above-referenced appeal was pending and, accordingly, UAIC also sought to have retained

defense counsel for Lewis vacate this improperly amended expired judgment.

18. A review of the claims reveals the following: UAIC engaged attorney Steven
Rogers, Esq. to represent Lewis in regard to both this “amended” expired judgment in case ne.

07A549111 as well as in regard to the new action case no. A-18-772220-C.

Diait Brenden Corell A0 dnylt
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19 A review of the claims reveals the following: I early August 2018 attomey

Rogers attempted to represent his client, Mr. Lewis, but was immediately met with raglstance
from Nalder’s Counsel, Thoinas Clristensen, Esq, who clatined to also represent Lewis,
whersby he asked Rogers if he believed his defense would cause “problems” for Lewis,
Accordingly, on August [0, 2012 atorney Rogers sent a letier to attorney Claistemsen
spexifically responding to his concerns by noting Rogers did not believe his defense, seeking to
relieve Lewis of a multi-million dollar judgment, would cavse him any “problems.” Attorney
Rogers also aftached copies of motions his office drafted on behelf of Lewis, to be filed in the
074549111 action. as well a5 in repard to the new action case no, A-18-772220-C, A true and

doclrdte copy of the leiter from Steve Rogers to Christensen dated August 10, 2018, kept in

wsual end ordinacy course of buginess by UAIC, is attached hereto as Bxhibit °C

20. A review of the claims reveals the following: In response to Atiorney Ropers
Augnst 10, 2018 letter, Attomey Chtlstensen responded, with a letter dated August 13, 2018,
wﬁaﬁm hs spéciﬁca]ly a-dvised Adttorney IR.ogers he cauld ﬁaitﬁar speak to [ewis rior file the
plarmed motlons he had drafted on his behalf A true and accurﬁe copy of the letter from
Christensen to Rogers dated August 13, 2018, kept in usual and ordinary course of business by

UAIC, is attached hereto as Exhibit ‘D’

21, A review of the claims reveals the following: In response to Christensen’s Angst
13, 2018 letter, Rogers advised he could not represent Lewis due to Christensen’s interference in
preventing him from speaking to his client and he confirmed game in a letter to Christensen on
Aungnst 23, 2018. A trie and acourate copy of the letter from Rogers to Christensen dated Angust
23, 2018, kept in usual and ordinary course of business by UAIC, is aftached hereto as Exhibii

(-E‘F

Dratt Brendon Carrel| Affdavit
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22, A review of the claims reveals the following: Leaming of the interference by

Christensen in preventing reteined defense connsel from defending Lewis in regard to both the
07A540111 action as well a5 in regard to the new actlon case no. A-18-772220-C, UAIC had
counsel for UAIC file Motions to intervene in both actions on about August 17, 2018 and Aupust

16, 2018, respeotively.

23, Areview of the claims reveals the following: Thereafter, on abowt September 6-7,
2018, Christensen indicated to Rogers that he was retaining Aftomey Breen Amtz, Esq., to
represent Lewis and confirmed same in a1 email to Rogers. A frue and accursie copy of the
emails from Christensen to Rogers dated September 6-7, 2018, kept in usual and erdinary course

of buginess by UAIC, is attached hereto a3 Exhibit ‘F.

24. A review of the clalme revesls the following: Fearing the ¢ month deadline fo
geek to vacate the improperly amended judstnent on the expired 2008 judgment would run in late
September 2018, UAIC engaged Rendy Tindall, Esq. to file the necessary Motions to protect

Lewis In both actions, noted ahove,

25, Areview of the clalms reveals the following: Christensen then threafened Tindall
to withdraw all Motions on behalf of Lewis and, wantually, filed B Third Party Complaint
apainst Tindall and his law fimn as well as UAIC, The third Party Complaini also makes
allegations against Nevada Bar counsel and the sitting judge that was hearing the case as co-

gonspirators.

26. A review of the claims reveals the following: Now Lewis has moved for swmmary
Judgment on this Third Party complaint alleging many things againgt UAIC, all of which UAIC

dizputes.

Diiaft Brandon Camoll AMdavit
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27, UAIC is not in & conspiracy with Bar Counsel and District Judge David Jones, nor

any coumnsel in this matter, against Christensen and Lewis.

28.  TAIC has been motivated by utmost good faifh to comply with Federal Court’s
order of October 30, 2013, finding a policy for Lewis with UAIC, at law, for the first time
regarding the 2007 loss, in seaking to retain counsel and defend him in remrd to the 07A549111

action as well as in regard to the new action case no. A-18-772220-C.

- 29, That UAIC iz seeking fo relieve Lewis of an impropeily amended expired

Judgment for over §3.5 million and, dismiss the new action filed egainst him.

30.  That UAIC, through retained counsel, fried to discuss Lewis’ defense with him,
bt this was refised by Coungel for Nalder and Lewis, Thomas Chidstensen.

31.  That TAIC never misinformed Attorney Steve Rogers of the legal basis for the

representation of Lewris,
32.  The UJAIC has not engaged in trickery, delay or misrepresentation to harm Lewds.

33, That due to the prevention of retained defense counsel from ever putting forth a
defense on Lewis’ behslf in regard 1o the 07A545111 action as well as in regard to the new
action case no. A—lﬂ—’??ﬁ?iﬁ-é, UAIC hag filed a declarstory judgment action regarding lack of
coaperation as well as seeking a determination whether UAIC owes Lewds “Cunis Counsel” due

to the conflict alleped by attorney Christensen.

34.  Accordingly, at this time, Lewis has not cornplied with all policy condltions as he

is not cooperating in his defense or investigation of this amended judgment and naw suit,

Dyeft Brandon Carroll AfThday |t
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35, TDAIC has never delayed imvestigation of this claim, o failed to respond fo

sattlement requests or, done 4 one-sided (nvestipation or, commitied any other violation of the

covenant of good faith and falr dealing andfor W.R.8. 6864 310,

36, Indesd, UAIC bas thus far been precluded from even speaking to its insured,
Lewis and, accoidingly; has filed a Counter Motion for stay of the instant summary judgment for

diservery putstant to NLELC.P. 3a(f).

37 Specifically, UAIC needs discovery including, but not limied ta, depositions and
winften interrogatories of Gary Lewis, which UAIC believes will lead to material issues of fact to
understand if Lewis had begn informed that UALC"s attempts to defend him seek to relieve him a
rpulti-million dollar expired judgment such that he will owe nathing to Nalder and how and why

ha elieves UAIC i injuring him or, in bad fafth, for doing so.

38 Additionally, UAIC seeks the depositions of Lewis and Atfomeys Amtz,
Christenseri and Stephens o undecstand all of their relationships vis-a-vis Nalder as UAIC

beligves this reveal maferial issues of faet concerning a fraud permetrated on the Courl

d

i
DATED this 7. day of December, 2018.

Brandon Careoll, Az VP of Bedily Injury Claims
and Duly authorized rcepresentative of United
Automobile Insurance Company

SUBSCRIBED AND SWORN to before me

[Avnil Brandon Caroll ALTiGmiAL
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This \20  day of

BMBHOA M, BEMITEZ

= : i i . o =
{ - R e . by CORARIASIOHN G 6429
NOTARY PUBLIC in and for said e EMPIRES: gl 20, 2021

A D@ ounty, Fletida

s Beanilon Cureal! A fduil
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EXHIBIT “A”
TO AFFIDAVIT

Respl ewis?223



-~

UNITED AUTOMOBILE INSURANCE COMPANY DETACH AND RETAIM THIE STATEMENT

LaTH:
POLICEH:
PAYEE:

CLRIM #:
tnic #
REARSOHN :

11/01/13 CHECK#: 0956661 CHECK AMOUNT:; & *#%%+15,000.00
VA -03002192A ILOSE DATE:  7/08/07 ' ADT: W03
Chrigtenden lLaw Q0ffice
& Jamos Malder, Guardilan Ad Litem for milnoy Chevande Halder
FULL AND FINAL SETTLEMENT QF BLL CLATMI

ORO0E000455 Claimant: 002 - CHEYANNE MALDER
0ol - &g CHEYV PICKURLEQND Coverage: PI - BODILY INJURY

ATKIN WINNER AND ESHERROD
1117 5 RANCHQ DR
LAS VEGAS WV B9L02-221%
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EXHIBIT “B”
TO AFFIDAVIT
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STEPHENS & BYWATER, P.C.

ATTORNEYS AT LAW

David A. Sfephans emoil: dstephens@sghlowdirm.cam Hordon E. Bywoter amail; gbywafer@sgblowfirm.com

July 17, 2018
VIA REGULAR U.S. MAIL
Thomas E. Winner, Esqg.
Aikin Winner & Sherrod
1117 5. Ranche Drive
Los Wegas, Mevada 89102
RE: Cheyenne Nalder vs. Gary Lewis

Orear Tom:

1 am enclosing with this letter o Three Day Notice fo Plead which | filed in the above entitled
maffer,

| recogrilze that you have not appearad in this matter. 1sarved Mr. Lewis some time age and
he has never filed an answer. Thus, as o courfesy fo you, wha,| understand o be representing fir,
Lewis im relited cases, | am providing this Three. Day Notice te you in addifion ta tr. Lewis.

| appreciate your considerafion.

Sincaraly,

STEPHEMNS & BYWATER

Wa 7

David A, Stephens, Ezq.
DAS:mlg
enclosure

- "f-lf_} .

© 3630 N. Ranche Drive, Las Vegas, Nevada 8130 /-q \
T:I.uplione: {FO2Z B56-2355 | P::E:thiln: CFO2) A50-2776 \'1
Wehsite: warw,sgblawlim.com {.,-. UL N 1,-}
oy

GRew o

T S
. _'_-’r ;.I-}!n' |_,:___
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12
13
14
15
1E
17
: 1
" 18
20
21
22
23
24
25

26

27|

28

TDNP (CTV)
David A, Stephens, Esq.

Nevads Bar No, 00902
STEPHENS, GOURLEY & BYWATER
3636 North Rancho Drive
Las Vegas, Nevada 89130
Telephons: {702) 656-2355
Facaimile: (702) 656-2776 '
Email; dstephens@sgblawfirm. com
Attorney for Cheyenne Nalder
: S " DISTRICT COURT
" | CLARK COUNTY, NEVADA
\ CHEYENNE NALDER, } - CASENO.: A-18-772220-C
)
! g DEPT NO.: - XXTX
Plaintiff,
8. ' ;
GARY LEWIS and DOES T through V, g
inclusive, ;
Defendants, %
THREE DAY NOTICE TO PLEAD
Dhate: n/a
Time: nfa

To: Gary Lewis, Defendant _
PLEASE TAKE NOTICE that the Plaintifl intends to take a default and default judgment

apainst you if you have not answered or otherwise filed a response of pleading within three (3) days
of the date of this notice. _
Dated this /7 day of Tuly 2018,

“TVavid A. Stepléns, Esq.
Mevada Bar Mo, 00942
Stephens Gowurley & Bywater
3636 N, Rancho Drive
Las Vegas, NV 89130
Attorney for Plaintff
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10
11
1z
13
14
15
1la
- 17
18
13
20

21 |

42
23
24
25
25
27

24

Lt o] o -1 o in ke Ld

addressed to:.

| Gary Lewis

733 Minnesota Avenus
Glendora, CA S1740

CERTIFICATE OF MAILING
I hereby certify that serviee of this THREE DAY NOTICE TO PLEAD was made thi:{ g{

iday of July, 2018, by depositing a copy thereof in the U.S, Mail, first class postage prepaid,

Thomas E. Winner, Fsq.

Atlin Winner Shorrod

1117 S. Rancho Drive
Las Vegas, NV 59102

WW@;)

A¥:. Finployee of
Stephens 5:

urley & Bywater
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