
IN THE SUPREME COURT OF THE STATE OF NEVADA 

____________________________________ 

 

Supreme Court Case No. 

__________________________ 
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Description Date Filed Tab Page Number 

Complaint  6/21/2019 1 001 

Discovery Commissioner’s Report and 

Recommendation on Plaintiff’s Motion to 

Compel 

5/26/2020 8 095 

Notice of Entry of Order for District 

Court’s Order on Discovery 

Commissioner’s Report and 

Recommendations on Plaintiff’s Motion 

to Compel 

7/31/2020 12 172 

Petitioner’s Answer to Plaintiff’s 

Complaint 

8/6/2019 2 007 

Petitioner’s Opposition to Plaintiff’s 

Motion to Compel 

4/6/2020 6 062 

Petitioner’s Opposition to Plaintiff’s 

Objection to Discovery Commissioner’s 

Report and Recommendations on 

Plaintiff’s Motion to Compel 

6/16/2020 10 148 

Plaintiff’s Motion to Compel 3/23/2020 5 020 

Plaintiff’s Objection to Discovery 

Commissioner’s Report and 

Recommendation on Plaintiff’s Motion to 

Compel 

6/2/2020 9 100 

Plaintiff’s Reply in Support of Her Motion 

to Compel 

4/16/2020 7 087 

Plaintiff’s Reply in Support of Her 

Objection to Discovery Commissioner’s 

Report and Recommendations on 

Plaintiff’s Motion to Compel 

6/26/2020 11 168 

Plaintiff’s Request for Exemption from 

Arbitration 

8/22/2019 3 012 

Pretrial Order 11/8/2019 4 016 
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ANS 
ANDREW R. MUEHLBAUER, ESQ. 
Nevada Bar No. 10161 
SEAN P. CONNELL, ESQ. 
Nevada Bar No. 7311 
MUEHLBAUER LAW OFFICE, LTD.   
7915 West Sahara Ave., Suite 104 
Las Vegas, Nevada 89117         
Tel.: (702) 330-4505 
Fax:  (702) 825-0141 
andrew@mlolegal.com 
sean@mlolegal.com 
 
Attorneys for Defendant  

Keolis Transit Services, LLC 

 

 

EIGHTH JUDICIAL DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 
 
SHAY TOTH, an Individual, 

 

                                         Plaintiff, 

 

v. 

 

ANDRE RAMON PETWAY, an Individual; 

KEOLIS TRANSIT SERVICES, a Delaware 

Limited Liability Company; DOES I though X; and 

ROE CORPORATIONS XI through XX, Inclusive; 

 

                                         Defendants. 

 

 
CASE NO.: A-19-797214-C 
 
DEPT. NO.:  2 
 
 
DEFENDANT KEOLIS TRANSIT 
SERVICES, LLC’S ANSWER TO 
COMPLAINT FOR MONEY 
DAMAGES 

 

 

DEFENDANT KEOLIS TRANSIT SERVICES, LLC’S ANSWER TO COMPLAINT 

FOR MONEY DAMAGES 

COMES NOW Defendant KEOLIS TRANSIT SERVICES, LLC, erroneously sued and 

served herein as KEOLIS TRANSIT SERVICES (hereinafter “Defendant”), by and through its 

counsel of record, the law firm of Muehlbauer Law Office, Ltd., and file its Answer as follows: 

  

1. Answering Paragraph 1 of Plaintiff’s Complaint, Defendant states that it is without 

sufficient knowledge or information to form a belief as to the truth of the averment contained therein 

Case Number: A-19-797214-C

Electronically Filed
8/6/2019 12:17 PM
Steven D. Grierson
CLERK OF THE COURT
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and therefore denies same.  

2. Answering Paragraph 2 of Plaintiff’s Complaint, Defendant states that it is without 

sufficient knowledge or information to form a belief as to the truth of the averment contained therein 

and therefore denies same.  

3. Answering Paragraph 3 of Plaintiff’s Complaint, Defendant admits. 

4.  Answering Paragraph 4 of Plaintiff’s Complaint, Defendant states that it is without 

sufficient knowledge or information to form a belief as to the truth of the averment contained therein 

and therefore denies same.  

5.  Answering Paragraph 5 of Plaintiff’s Complaint, Defendant states that it is without 

sufficient knowledge or information to form a belief as to the truth of the averment contained therein 

and therefore denies same.  

 

FACTS 

6.  Answering Paragraph 6 of Plaintiff’s Complaint, Defendant admits.  

7.  Answering Paragraph 7 of Plaintiff’s Complaint, Defendant admits that the vehicle 

identified was owned by Keolis 

8.  Answering Paragraph 8 of Plaintiff’s Complaint, Defendant states that it is without 

sufficient knowledge or information to form a belief as to the truth of the averment contained therein 

and therefore denies same.  

9.  Answering Paragraph 9 of Plaintiff’s Complaint, Defendant states that it is without 

sufficient knowledge or information to form a belief as to the truth of the averment contained therein 

and therefore denies same.  

10.  Answering Paragraph 10 of Plaintiff’s Complaint, Defendant admits that the vehicle 

was driven by Mr. Petway with permission of Keolis but states that it is without sufficient knowledge 

or information to form a belief as to the truth of the remaining averments contained therein and 

therefore denies same.  

11.  Answering Paragraph 11 of Plaintiff’s Complaint, Defendant specifically denies each 

and every allegation contained therein.  
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12.  Answering Paragraph 12 of Plaintiff’s Complaint, Defendant specifically denies each 

and every allegation contained therein.  

 

FIRST CLAIM FOR RELIEF 

Negligence – Andre Petway and Keolis 

13.  Answering Paragraph 13 of Plaintiff’s Complaint, Defendant incorporates its answers 

contained in Paragraphs 1-12 by reference as though fully set forth herein.  

14.  Answering Paragraph 14 of Plaintiff’s Complaint, Defendant states that it is without 

sufficient knowledge or information to form a belief as to the truth of the averment contained therein 

and therefore denies same.  

15. Answering Paragraph 15 of Plaintiff’s Complaint, Defendant admits that all persons, 

including Mr. Petway, have an ongoing duty to act reasonably under the circumstances, but denies 

the remaining allegations contained therein.  

16. Answering Paragraph 16 of Plaintiff’s Complaint, Defendant states that it is without 

sufficient knowledge or information to form a belief as to the truth of the averment contained therein 

and therefore denies same.  

17. Answering Paragraph 17 of Plaintiff’s Complaint, Defendant admits that Mr. Petway 

was an employee of Defendant but states that the remainder of this Paragraph contains purely legal 

arguments and not factual allegations and therefore no response is required; to the extent a response 

is deemed required, Defendant states that it is without sufficient knowledge or information to form a 

belief as to the truth of the averment contained therein and therefore denies same.  

18. Answering Paragraph 18 of Plaintiff’s Complaint, Defendant specifically denies each 

and every allegation contained therein.  

 

SECOND CLAIM FOR RELIEF 

Negligent Hiring, Training, and Supervision – Keolis Transit Services 

19.  Answering Paragraph 19 of Plaintiff’s Complaint, Defendant incorporates its answers 

contained in Paragraphs 1-18 by reference as though fully set forth herein.  
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20.  Answering Paragraph 20 of Plaintiff’s Complaint, Defendant states that this 

Paragraph contains purely legal allegations instead of factual allegations and therefore no response is 

required; to the extent a response is deemed required, Defendant admits that it has a duty to act 

reasonably at all times, but denies any remaining allegations contained therein.  

21. Answering Paragraph 21 of Plaintiff’s Complaint, Defendant specifically denies each 

and every allegation contained therein.  

22. Answering Paragraph 22 of Plaintiff’s Complaint, Defendant specifically denies each 

and every allegation contained therein.  

23. Answering Paragraph 23 of Plaintiff’s Complaint, Defendant specifically denies each 

and every allegation contained therein.  

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

 Plaintiff’s Complaint and each and every cause of action therein fails to state a claim against 

Defendant upon which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

 Defendant is informed and believes, and thereon alleges, that Plaintiff did not exercise ordinary 

care, caution, or prudence in this incident and the resulting accident and damages, if any, were 

proximately caused and contributed to by Plaintiff’s own negligence and any recovery by Plaintiff 

should be proportionally reduced or entirely barred based on such negligence.  

THIRD AFFIRMATIVE DEFENSE 

 Defendant is informed and believes, and thereon alleges, that as to each alleged cause of action, 

Plaintiff has failed, refused, and neglected to take reasonable steps to mitigate her alleged damages, if 

any, thus barring or diminishing Plaintiff’s recovery herein. 

FOURTH AFFIRMATIVE DEFENSE 

 The damages and injuries sustained by Plaintiff, if any, were the result of an unavoidable 

accident.  

FIFTH AFFIRMATIVE DEFENSE 

Plaintiff’s damages, if any, were caused in whole or in part by preexisting physical, mental, 
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and/or emotional conditions and are not the responsibility of Defendant. 

 

SIXTH AFFIRMATIVE DEFENSE 

Defendant is informed and believes, and thereon alleges, that the injuries and damages of 

which the Plaintiff complains, if any, were proximately caused by or contributed to by the acts of other 

parties, persons, or other entities, who were not Defendant nor its employees or agents and that said 

acts were an intervening and superseding cause of the injuries and damages, if any, of which the 

Plaintiff complains. 

Pursuant to N.R.C.P. 8, as amended, all possible affirmative defenses may not have been 

alleged herein insofar as sufficient facts were not available for Defendant after reasonable inquiry. 

 

WHEREFORE, Defendant prays for: 

1. Judgment against Plaintiff; 

2. Costs of suit incurred herein, including reasonable attorneys' fees; and  

3. Such other and further relief as the Court deems just and proper. 

 

Dated:  August 6,  2019 MUEHLBAUER LAW OFFICE, LTD. 

 

          

          

By:   _________________________________ 

ANDREW R. MUEHLBAUER, ESQ. 
Nevada Bar No. 10161 
SEAN P. CONNELL, ESQ. 
Nevada Bar No. 7311 
7915 West Sahara Ave., Suite 104 
Las Vegas, NV  89117 
Tel.:  702-330-4505 
Fax:  702-825-0141 
andrew@mlolegal.com 
sean@mlolegal.com 
 

Attorneys for Defendant Keolis Transit  

Services, LLC 
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SCHTO

DISTRICT COURT

CLARK COUNTY,NEVADA

SHAY TOTH,

PlaintifftS),

VS.

KEOLIS TRANSIT SERVICES,et al.,

Case No.: A-19‐ 797214-C
Depto No.: II

SCHEDULING ORDER and ORDER
SETTING CIVIL JURY TRIAL,PRE―
TRIAL CONFERENCE and
CALENDAR CALL

Defendant(s).

SCHEDULING ORDER

NATURE OF ACTION: Negligence¨ Auto

TIME uQUIFED FOR TRIAL: 2 Weeks

TRIAL READY DATE: January ll,2021

DATES FOR SETTLEMENT CONFEttNCE: N/A

Counsel rcprcscnting all parties and after considcration by thc Judgc,

ITIS HEMBY ORDEttD:

1.  all parties shall complete discovery on or bcfore October 2,2020.

2.  all parties shall fllc rnotions to amend plcadings or add partics on or before

July 2,2020。

3. all parties shall make initial cxpert disclosurcs pursuant to N.RoC.P.16.1(a)(2)on

or beforc July 2,2020。

4. all parties shall make rebuttal expcrt disclosurcs pursuant to N.R.CoP。 16.1(→ (2)

on or beforc August 3,2020。

5.  all partics shall fllc dispositivc motions on or before November 2,2020.

Case Number: A-19-797214-C

Electronically Filed
11/8/2019 3:29 PM
Steven D. Grierson
CLERK OF THE COURT
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Unless otherwise directed by the court, all pretrial disclosures pursuant to N.R.C.P.

16.I (a)(3) must be made at least 30 days before trial.

Discovery disputes that do not affect the Trial setting will be handled by the Discovery

Commissioner.

A request for an extension of the discovery deadline, if needed, must be submitted to

this department in compliance with EDCR 2.35. Stipulations to continue trial will be allowed

only for cases that are less than two (2) years old. All cases two years or older must file a

motion and have it set for hearing before the Court.

ORDER SETTING CIVIL JURY TRIAL.

PRE.TRIAL CONFERENCE AND CALENDAR CALL

IT IS HEREBY FURTHER ORDERED THAT:

A. The above entitled case is set to be tried to a jury on a Five week stack. to begin,

January ll,202l at 10:00 a.m.

B. Pursuant to EDCR 2.68, a Pre-Trial Conference with the designated trial attorney

and/or parties in proper person will be held on December 21,2020 at 8:45 a.m.

C. Prior to the 9:00 a.m. law and motion calendar, the calendar call will be held

on January 4,2021at 8:45 a.m. You must be punctual or sanctions may be imposed

including the loss of your slot on the stack, loss of the trial date, and/or any other

appropriate sanction as set forth below. The Parties must bring to calendar call all items

listed in EDCR 2.69. Atthe time of the calendar call, counsel will set an appointment with the

Court Clerk. The appointment must be at least two days before the first day of trial.

D. Parties are to appear on October 1212020 at 9:00a.m., for a Status Check re Trial

Readiness.

E. The Pre-Trial Memorandum must be filed no later than January 412021, with a

courtesy copy delivered to Department IL AII parties, (Attorneys and parties in proper

person) MUST comply with All REOUIREMENTS of E.D.C.R.2.67,2.68 and2.69.

Counsel should include the Memorandum an identif,rcation of orders on all motions in limine
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Richard Fo Scotti
District Judge

Dcpartmcnt Two

Las Vcgas,NV 89155

or motions for partial summary judgment previously made, a summary of any anticipated legal

issues remaining, a brief summary of the opinions to be offered by any witness to be called to

offer opinion testimony as well as any objections to the opinion testimony.

F. All motions in limine to exclude or admit evidence must be in writing and filed no

later than November 212020. Orders shortening time will not be signed except in extreme

emergencies.

G. All original depositions anticipated to be used in any manner during the trial must

be delivered to the clerk prior to the final Pre-Trial Conference. If deposition testimony is

anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the

portions of the testimony to be offered must be filed and served by email or hand, three (3)

judicial days prior to the final Calendar Call. Any objections or counterdesignations (by

page/line citation) of testimony must be filed and served by facsimile or hand, two (2) judicial

days prior to the commencement of Calendar Call. Counsel shall advise the clerk prior to

publication.

H. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits.

A11 exhibits must comply with EDCR 2.27. Three (3) sets must be three-hole punched placed

in three ring binders, exhibit tabs, and an exhibit list. The sets must be delivered to the clerk

prior to the Calendar Call. Any demonstrative exhibits including exemplars anticipated to be

used must be disclosed prior to the calendar call. Pursuant to EDCR 2.68, at the final Pre-

Trial Conference, counsel shall be prepared to stipulate or make specific objections to

individual proposed exhibits. Unless otherwise agreed to by the parties, demonstrative

exhibits are marked for identification but not admitted into evidence.

I. In accordance with EDCR 2.67, counsel shall meet, review, and discuss items to

be included in the Jury Notebook. Pursuant to EDCR 2.68, counsel shall be prepared to

stipulate or make specific objections to items to be included in the Jury Notebook.

J. In accordance with EDCR 2.67, counsel shall meet and discuss pre-instructions to

Ithe jury, jury instructions, special interrogatories, if requested, and verdict forms. Each side

I

I shall provide the Court, two (2) judicial days prior to the firm trial date given at Calendar Call,
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an agrccd set ofjury instructions and proposed forln ofverdict along、 vith any additional

proposcdjury instructions with an clcctronic copy in Word format.

K.Collnscl shall cmail to dept021cの clarkcountvcourts.us,in accordancc with

EDCR 7.70,two(2)judiCial days prior to thc flrm trial datc givcn tt Calendar Call,voir dirc

proposed to bc conducted pursuantto conducted pursuantto EDCR 2.68.

Failure ofthe designated trial attorney or any partv appearing in proper person

to appear for any court appearances or to comply with this Order shall resultin any of

the fo1lowing:(1)diSmiSSal of the action(2)defaultjudgment;(3)monetary Sanctions;

(4)vacatiOn Of trial date;and/or any other appropriate remedy or sanction.

Counscl is rcquired to advisc thc Courtimmcdiatcly when the casc scttlcs or is

othenvise resolvcd prior to trial. A stipulation which terllninatcs a case by disllnissal shall also

indicatc u/hcthcr a Schcduling Ordcr has bccn fllcd and,if a trial datc has bccn sct,thc datc of

that trial. A copy should bc givcn to Chambcrs.

ITIS SO ORDERED.

Datcd this 8th day ofNovembcr,2020.

CERTIFICATE OF SERVICE

I hcrcby certify that on or about thc datc signcd,a copy ofthis Order was clcctronically

scⅣed in accordance with Adnlinistrativc Ordcr 14.2,to all intcrestcd parties,through thc

Court's Odysscy EFilcNV systcm.

lsl Melody Howard

Judicial Executive Assistant

DISTRICT COURT JUDGE
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OPPS 
ANDREW R. MUEHLBAUER, ESQ. 
Nevada Bar No. 10161 
SEAN P. CONNELL, ESQ. 
Nevada Bar No. 7311 
MUEHLBAUER LAW OFFICE, LTD.   
7915 West Sahara Ave., Suite 104 
Las Vegas, Nevada 89117         
Tel.: (702) 330-4505 
Fax:  (702) 825-0141 
andrew@mlolegal.com 
sean@mlolegal.com 
 
Attorneys for Defendants Keolis Transit Services, LLC  

and Andre Petway 

 

 

EIGHTH JUDICIAL DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 
 
SHAY TOTH, an Individual, 

 

                                         Plaintiff, 

 

v. 

 

ANDRE RAMON PETWAY, an Individual; 

KEOLIS TRANSIT SERVICES, a Delaware 

Limited Liability Company; DOES I though X; and 

ROE CORPORATIONS XI through XX, Inclusive; 

 

                                         Defendants. 

 

 
CASE NO.: A-19-797214-C 
 
DEPT. NO.:  2 
 
 
DEFENDANT KEOLIS TRANSIT 
SERVICES, LLC’S OPPOSITION TO 
PLAINTIFF’S OBJECTION TO 
DISCOVERY COMMISSIONER’S 
REPORT AND RECOMMENDATIONS 
 
 
 

 

 

DEFENDANT KEOLIS TRANSIT SERVICES, LLC’S OPPOSITION TO 

PLAINTIFF’S MOTION TO COMPEL 

 

COMES NOW Defendant KEOLIS TRANSIT SERVICES, LLC, by and through its counsel 

of record, ANDREW R. MUEHLBAUER, ESQ. of the law firm MUEHLBAUER LAW OFFICE, 

and hereby submits its Opposition to Plaintiff’s Motion to Compel.  

 This Opposition is made and based upon the pleadings and papers on file herein, the attached 

Case Number: A-19-797214-C

Electronically Filed
6/16/2020 12:39 PM
Steven D. Grierson
CLERK OF THE COURT
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Memorandum of Points and Authorities, and any oral argument that may be permitted at the time of 

hearing. 

Dated:  June 16, 2020 MUEHLBAUER LAW OFFICE, LTD. 

 

          

          
By:   _________________________________ 

ANDREW R. MUEHLBAUER, ESQ. 
Nevada Bar No. 10161 
SEAN P. CONNELL, ESQ. 
Nevada Bar No. 7311 
7915 West Sahara Ave., Suite 104 
Las Vegas, NV  89117 
Tel.:  702-330-4505 
Fax:  702-825-0141 
andrew@mlolegal.com 
sean@mlolegal.com 

 

Attorneys for Defendants Keolis Transit  

Services, LLC and Andre Petway 

  

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I.  INTRODUCTION  

 This is an Objection to the Discovery Commissioner’s decision regarding protection of 

confidential materials prepared in anticipation of litigation by Defendant KEOLIS TRANSIT 

SERVICES, LLC. (“Defendant” or “Keolis”). The Discovery Commissioner correctly applied the law 

set forth in NRCP 26(b)(3) and Wynn Resorts, Ltd. v. Eighth Judicial Dist. Court of Nev., 399 P.3d 

334 (2017). The Discovery Commissioner ruled that the ISO Report was prepared in the ordinary 

course and was not privileged, but that the remaining documents were protected under the above-cited 

authority. The Discovery Commissioner further ruled that if Defendant chose to use the video 

surveillance, it must be disclosed within 30 days of Plaintiff’s deposition.  

 The Discovery Commissioner correctly applied the law, but Plaintiff here continues her 

misguided reliance on the 2019 amendments to NRCP 16.1 to somehow argue that the litigation 

privilege does not apply. Further, she never even attempted to demonstrate that she has a “substantial 
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need” as required under the law. The Discovery Commissioner’s decision should not be reversed by 

this Court because the documents protected were properly the subject of privilege under the plain 

language of NRCP 26(b)(3) and the Wynn Resorts case.  

II.  FACTUAL BACKGROUND  

To give the Court some context here, this case arises out of a car accident on July 1, 2017 

between a vehicle driven by Plaintiff SHAY TOTH and a vehicle driven by Defendant ANDRE 

PETWAY that was owned by his employer at the time, KEOLIS TRANSIT SERVICES, LLC 

(“Defendant” or “Keolis”). Mr. Petway was a route supervisor for Keolis, which meant that he drove 

a company vehicle around the Las Vegas metropolitan area to investigate complaints, accidents, or 

other issues encountered by drivers for Keolis. Mr. Petway was in the course and scope of his 

employment at the time of the accident. 

 At the time of the accident, Mr. Petway was driving a 2013 Dodge Caravan and was waiting 

behind Plaintiff to turn left. After the light turned green, Plaintiff and Mr. Petway both began to 

accelerate through the intersection. Plaintiff did not proceed through the intersection, however; she 

stopped her vehicle during the turn and Mr. Petway’s vehicle impacted her vehicle from behind. 

Plaintiff estimates she was going less than 5 mph when she was hit by Mr. Petway and Mr. Petway 

believes he was going between 3-5 mph when the impact occurred.  

 Despite the extremely low speed of impact, Plaintiff has claimed severe and debilitating 

injuries arising out of this accident, including migraines, memory loss, blurred vision, confusion, neck 

pain, ear ringing, left arm pain, tingling in her left arm, numbness, shooting pain, lower back pain, left 

leg pain, numbness and tingling/shooting pain down her leg, among other complaints. Before even 

filing suit, Plaintiff amassed an astonishing $274,199.33 in medical billings that she claims are directly 

attributed to this accident. (See Request for Exemption from Arbitration, filed on August 22, 2019.)  

 Within five days following the accident, Plaintiff had retained an attorney and her attorney had 

contacted Keolis to inform it of the claims of injury. Thus, Keolis was on notice that a lawsuit was 

coming almost immediately after the accident occurred. As information kept coming in to Keolis from 

Plaintiff’s counsel, it became more and more clear that Plaintiff would be seeking substantial 

compensation from Keolis for her alleged injuries.  
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 In light of these claims of severe injury from an extremely low speed collision, and the massive 

damages being claimed, Keolis undertook investigation of Plaintiff’s history and physical condition. 

This included running an Insurance Services Office (“ISO”) report to see what other claims Plaintiff 

had made previously, as well conducting a limited amount of surveillance to observe Plaintiff’s 

condition. 

 Plaintiff, apparently concerned about what Defendants have learned through the ISO search 

and surveillance, demanded that Keolis turn over the ISO report, surveillance videos, surveillance 

reports, and the entire claim file in this case. To support this claim, Plaintiff does not even attempt to 

argue that she has substantial need or any compelling purpose to violate Defendant’s privilege.  

Plaintiff is simply curious to see what Defendant’s investigation yielded, presumably so she can figure 

out how to explain away whatever impeachment evidence the investigation yielded. As was 

demonstrated before the Discovery Commissioner, and will be demonstrated herein, general curiosity 

is insufficient to meet Nevada’s standards for invoking an exception to privilege, and Plaintiff’s 

Motion must fail as a matter of law.  

III.  LEGAL STANDARDS 

 A. NRCP 26(b)(3) Privilege 

 Although hardly mentioned in Plaintiff’s entire Motion or the Objection, the primary privilege 

asserted in this case is the litigation privilege, or the trial preparation materials privilege, depending 

on your choice of terminology. While at common law, this privilege generally only applied to work 

created by an attorney, the Nevada Rules (and the Federal Rules upon which they are modeled) have 

revised this privilege to apply far more broadly. This Rule provides, 

(3)  Trial Preparation: Materials. 

 

(A)  Documents and Tangible Things.  Ordinarily, a party may not discover 

documents and tangible things that are prepared in anticipation of litigation or for trial 

by or for another party or its representative (including the other party's attorney, 

consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26 (b)(4), those 

materials may be discovered if: 

(i)  they are otherwise discoverable under Rule 26 (b)(1); and 

(ii)  the party shows that it has substantial need for the materials to prepare its 

case and cannot, without undue hardship, obtain their substantial equivalent by other 

means. 

(B)  Protection Against Disclosure.  If the court orders discovery of those 
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materials, it must protect against disclosure of the mental impressions, conclusions, 

opinions, or legal theories of a party's attorney or other representative concerning the 

litigation. 

 

N.R.C.P. 26 (emphasis added). What we can glean here is an essential framework as follows: 

• The presumption is that any materials prepared in anticipation of litigation or for trial are not 

discoverable, so long as they are prepared by a party, for a party, or for a party’s representative.  

• This presumption has exceptions where the party seeking disclosure of said materials can 

show that the materials are otherwise discoverable under NRCP 26(b)(1), the seeking party 

shows a substantial need for the materials, AND that said party cannot obtain the materials by 

other means without undue hardship.  

• However, even if the seeking party proves up the exception to the court’s satisfaction, the 

court still must protect from disclosure the mental impressions, conclusions, opinions, or legal 

theories of a party’s attorney or other representative.  

As the Court knows, many of these protections used to only apply to attorneys themselves. Now, 

however, it encompasses even documents prepared by a part, its attorney, or “other representatives” 

of a party to litigation.  

 The NRCP tracks identically to the Federal Rules of Civil Procedure (“FRCP”) on this 

provision contained in FRCP 26(b)(3). The advisory committee notes for this section explain the 

change from the historical protection of attorney work product to the current, broader rule: 

“Subdivision (b)(3) reflects the trend of the cases by requiring a special showing, not merely as to 

materials prepared by an attorney, but also as to materials prepared in anticipation of litigation or 

preparation for trial by or for a party or any representative acting on his behalf.” 

 As with all rules, however, there is some level of ambiguity remaining as to the term “prepared 

in anticipation of litigation.” After all, an insurance company conducts routine processing of claims 

as part of its general duties in adjusting, regardless of whether litigation is expected to follow or not. 

Would a routine claim investigation, without a threat of litigation, be covered by this expansive 

privilege? 

 Thankfully, the Nevada Supreme Court recently examined this issue in Wynn Resorts, Ltd. v. 
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Eighth Judicial Dist. Court of Nev., 399 P.3d 334 (2017).  In Wynn Resorts, the Nevada Supreme 

Court evaluated whether an investigative report prepared by outside counsel was protected by the 

work product privilege. The report in that case was publicly disclosed, thereby waiving any attorney-

client privilege for the underlying documents supporting the report. The disclosing party argued, 

however, that the work product doctrine contained in NRCP 26(b)(3) still protected the underlying 

documents.  

 In evaluating these claims, the Wynn Resorts court adopted the “because of” test to determine 

the applicability of the privilege. See Wynn Resorts, Ltd., 399 P.3d at 347. This Wynn Resorts court 

explained the “because of” test as follows: 

Under the “because of” test, documents are prepared in anticipation of litigation when 

“in light of the nature of the document and the factual situation in the particular case, the 

document can fairly be said to have been prepared or obtained because of the prospect of 

litigation.” 

 

Id (internal citations omitted). The court went on to expand the application even further, 

The anticipation of litigation must be the sine qua non for the creation of the document—

"but for the prospect of that litigation," the document would not exist. However, "a 

document. . . does not lose protection under this formulation merely because it is created 

in order to assist with a business decision."  "Conversely . . . [this rule] withholds 

protection from documents that are prepared in the ordinary course of business or that 

would have been created in essentially similar form irrespective of the litigation." Id. 

 

In determining whether the "because of test is met, we join other jurisdictions in adopting 

a "totality of the circumstances" standard.  In Torf, the Ninth Circuit Court of Appeals 

stated that [t]he "because of standard does not consider whether litigation was a primary 

or secondary motive behind the creation of a document. Rather, it considers the totality 

of the circumstances and affords protection when it can fairly be said that the "document 

was created because of anticipated litigation, and would not have been created in 

substantially similar form but for the prospect of that litigation[.]" 

 

Wynn Resorts, Ltd., 399 P.3d at 348 (internal citations omitted, emphases added). The Wynn Resorts 

case was evaluating work product generated by an attorney, and its subsequent discussion in the case 

references that fact, but the rule itself does not require the work product to have been prepared by an 

attorney. As the Wynn Resorts court held, NRCP 26(b)(3) protects documents so long as they have 

“two characteristics: (1) they must be prepared in anticipation of litigation or for trial, and (2) they 

must be prepared by or for another party or by or for that party’s representative.” Wynn Resorts, 399 
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P.3d at 347.  

 Thus, in summary, so long as the documents meet the “because of” test when considering “the 

totality of the circumstances” and they were prepared by or for a party or its representative, NRCP 

26(b)(3)’s privilege applies. Unless the party seeking disclosure can demonstrate the “substantial 

need” and “no other means without undue burden” tests identified above, the documents cannot be 

obtained. 

 B. Attorney-client Privilege 

 The attorney-client privilege in Nevada is set forth in NRS 40.095, which states: 

NRS 49.095  General rule of privilege.  A client has a privilege to refuse to disclose, 

and to prevent any other person from disclosing, confidential communications: 

 

      1.  Between the client or the client’s representative and the client’s lawyer or the 

representative of the client’s lawyer. 

      2.  Between the client’s lawyer and the lawyer’s representative. 

      3.  Made for the purpose of facilitating the rendition of professional legal services 

to the client, by the client or the client’s lawyer to a lawyer representing another in a 

matter of common interest. 

 

NRS 49.055 defines the term confidential, stating, “[a] communication is ‘confidential’ if it is not 

intended to be disclosed to third persons other than those to whom disclosure is in furtherance of the 

rendition of legal services to the client or those reasonably necessary for the transmission of the 

communication."  

 C. NRCP 16.1(a) 

 For reasons unknown, Plaintiff’s Motion and Objection focuses on NRCP 16.1(a)’s automatic 

disclosure rules. The records at issue here were actually requested as part of an NRCP 34 Request for 

Production of Documents. Still, since Plaintiff relies on NRCP 16.1(a)’s automatic disclosure 

provisions, Defendant will address that legal authority.  

 As correctly cited in the Motion, NRCP 16.(a)(1)(A)(ii) states that a party must automatically 

disclose, 

(ii) a copy — or a description by category and location — of all documents, 

electronically stored information, and tangible things that the disclosing party has in its 

possession, custody, or control and may use to support its claims or defenses, including 

for impeachment or rebuttal, and, unless privileged or protected from disclosure, any 

record, report, or witness statement, in any form, concerning the incident that gives rise 
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to the lawsuit; 

 

(emphasis added). This Rule contains two separate categories of documents: everything before the 

“and” and everything after the “and.” Although Plaintiff’s Motion tries to blur these two provisions 

together, they are intentionally separated by the drafters so we will address each section separately. 

 1. All Documents That a Party May Use to Support its Claims or Defenses 

 To the extent NRCP 16.1(a) has anything to say on the issue at hand at all, the first section of 

the Rule would be the most applicable. Plaintiff goes on at length to focus on the fact that, as part of 

this Rule, the drafters state that all impeachment or rebuttal evidence must be disclosed. (See Mot. at 

11.) Plaintiff pays no mind whatsoever to the emphasized portion of the Rule above, however: “and 

may use to support its claims or defenses…” This is axiomatic in litigation – if a party plans to use 

any document to support its claims or defenses, even including impeachment evidence, it must disclose 

said information to all parties. This is to avoid the classic “trial by ambush” by forcing opposing parties 

to show their hand during discovery instead of allowing them to surprise their opponent. See Land 

Baron Invs., Inc. v. Bonnie Springs Family Ltd. P'ship, 356 P.3d 511, 522 n.14 (Nev. 2015)  

 Impeachment evidence is only subject to this automatic disclosure rule if it may be used at trial 

to support a claim or defense. The construction of this Rule as set forth by Plaintiff’s Motion would 

be impossible to enforce. It would require opposing parties to disclose every possible document that 

could possibly be negative for the Plaintiff, regardless of whether the party intends to use the document 

or not. Investigation of claims like Plaintiff’s involve countless hours of investigation and research to 

determine the credibility of Plaintiff’s claims. To torture the Rules to make every single document 

unearthed that could arguably contain impeachment evidence would create an unlimited universe of 

documents subject to automatic disclosures. This surely is not what the drafters intended.  

 Rather, the only rational construction of the NRCP 16.1(a)(1)(A)(ii) is to rely on the plain 

language of the Rule: if a party intends to use the impeachment evidence in any way at trial, it must 

be disclosed without awaiting a specific request under NRCP 34. This effectively narrows the universe 

of disclosures to only the documents that could ever be used by the opposing party as opposed to 

forcing automatic disclosure of every possible document that anyone could ever construe as being 
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impeachment evidence against Plaintiff.  

 This “plain language” construction of the Rule also is the only construction that makes sense 

because the Rule does not explicitly provide for privilege claims related to these documents. The only 

way this makes sense is to view the automatic disclosures as only applying to documents a party may 

use to support its claims or defenses at trial. The assumption built into this structure is that a party who 

uses a document to supports its claim or defense at trial has waived any privilege applicable to said 

document. That is why the rule does not have a specific carve out for privileged documents like other 

sections of NRCP 16.1(a) do; if you are planning to use the documents at trial, you must disclose the 

document and waive any privileges associated with the documents.  

 This is another reason why the Discovery Commissioner’s decisions was perfectly in line with 

the law; the Discovery Commissioner made it clear that Defendant could not wait until the last second 

to disclose the video surveillance. If Defendant plans to used the surveillance, the Discovery 

Commissioner ordered that it must be disclosed within 30 days of the deposition of Plaintiff. This is 

directly in line with the applicable law, and gives Plaintiff an appropriate ability to respond during the 

discovery period to any findings in the surveillance. 

 

 2. Any Record, Report, or Incident Statement Prepared at or Near the Time of the 

  Incident  

 In reviewing the second section of the cited Rule, it should become immediately clear that it 

has nothing to do with the issue at hand. This section is directed at incident reports, sweep sheets, 

repair records, etc. generated at or near the time of the incident as a part of ordinary business 

operations. How do we know this? Plaintiff’s own Motion cites to the Advisory Committee Notes 

saying exactly that: 

 

The 78 [sic] initial disclosure requirement of a “record” or “report” under Rule 

16.1(a)(1)(A)(ii) includes but is not limited to: incident reports, logs and summaries, 

maintenance records, former repair and inspection records and receipts, sweep logs, and 

any written summaries of such documents. Documents identified or produced under Rule 

16.1(a)(1)(A)(ii) should include those that are prepared or exist at or near the time of the 

subject incident. The reasonable time required for production of such documents will 

depend on the facts and circumstances of each case. A party who seeks to avoid 
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disclosure based on privilege must provide a privilege log. 

 

ADKT 522 Redline of Proposed NRCP Amendments Against Existing NRCP, at 77-78 (emphasis 

added). What this should demonstrate is that this section of the rule is directed exclusively at 

contemporaneous or near-contemporaneous incident reports and business records regarding the 

incident. Although obvious by the text itself, this would also be required using the canon of 

construction ejusdem generis, as this Court knows well. While discussed in depth more below, 

Defendant has already disclosed every incident report, repair records, and other similar documents in 

its care, custody, or control.  

 The second fact that should be clear is that even if Plaintiff could somehow twist the language 

here to include her requested materials, the Rule specifically includes an acknowledgment that 

privileges may attach to said documents. Plaintiff omits this sentence when she goes on to argue the 

application of the Rule on page 11 of her Motion.  

 Although more germane to the prior section’s analysis, it is worth noting that, once again, 

Plaintiff ignores the fact that the materials referenced are only to be disclosed if they are intended to 

be used by the party.  The Committee’s own statements reinforce this fact, “Rule 16.1(a)(1)(A)(ii) 

incorporates language from the federal rule requiring that a party disclose materials that it may use 

to supports it claims or defense…” Id (emphasis added). 

 What we are left with, then, is simply a statement that all incident reports or similar materials 

must be automatically disclosed unless they are subject to a privilege. Defendant has never denied 

such a contention, so it is unclear why this Rule would appear to be a primary basis of Plaintiff’s 

Motion.  

 

IV. LEGAL ARGUMENT 

 A. Every Document Sought But Not Disclosed Was Prepared in Anticipation of  

  Litigation or Trial Under The Nevada Supreme Court Standard Set Forth in  

  Wynn Resorts 

 While Plaintiff argued to the Discovery Commissioner that it was impossible to determine 
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whether NRCP 26(b)(3)’s privilege applies to the documents sought because the privilege log does 

not identify dates for all but the ISO report, this is the proverbial red herring in its truest form. Why? 

Because Plaintiff’s counsel, the same person who drafted the Motion, knows that he sent a Letter of 

Representation to Defendant on July 5, 2017 – four short days after the accident. That letter is attached 

hereto as Exhibit “A.” Plaintiff, via counsel, knew that every single document she is seeking in this 

case was generated after Plaintiff’s counsel sent a Letter of Representation regarding her claims. If a 

letter from an attorney directing all communications to go through his office is not a sufficient basis 

to be “anticipating” litigation, then it would be hard to imagine anything that would.  

 For the Court’s reference, the first document in the claim file is the Incident Report dated July 

3, 2017, which has already been disclosed as document bearing bates-stamp number KEO00001 – 

KEO00005. That report was disclosed as the first document in this case by Defendant as part of its 

automatic disclosure under NRCP 16.1(a). No privilege claim was made as to this document 

because it falls under NRCP 16.1(a)(1)(A)(ii)’s automatic disclosure provisions as discussed at 

length above. The next document in the claim file is the Letter of Representation, which was placed 

in the claim file on the very same date as the Incident Report following the July 4th holiday in 2017. 

Thus, there are no documents generated in the claim file that were not already produced that would 

not have been prepared in the shadow of this Letter of Representation and directed at evaluating and 

defending a potential lawsuit.  

 In applying Wynn Resorts and its construction of NRCP 26(b)(3), the Discovery Commissioner 

simply had to determine whether the documents sought by Plaintiff were generated “because of” 

litigation. Although the Discovery Commissioner already evaluated these arguments and found that 

all but the ISO report met the test, Defendant will address each of the three categories of documents 

sought by Plaintiff for this Court out of an abundance of caution.  

 1. Surveillance Videos/Reports 

 As identified in the Privilege Log, there are three separate surveillance videos and two separate 

Surveillance Reports that are identified by Defendant. This Discovery Commissioner was charged 

with evaluating the totality of the circumstances in order to assess whether these surveillance videos 

and reports were generated because of the anticipation of litigation. See Wynn Resorts, 399 P.3d at 
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347. The surveillance materials satisfy this test without question, as the Discovery Commissioner 

determined. Surveillance is only conducted on plaintiffs or potential plaintiffs in litigation who are 

claiming damages substantial enough to justify the expense of verifying their claims through 

surveillance. The need for surveillance was solely based on the fact that an attorney had contacted 

Defendant’s representatives on July 5, 2017 and then subsequently informed Defendant that massive 

damages would be claimed related to this case. As Plaintiff’s counsel knows very well, he told 

Defendant’s representatives in March of 2018 that Plaintiff had roughly $45,000.00 in medical bills 

already incurred and would potentially be seeking surgery on her lower back at a cost of approximately 

$250,000.00. Plaintiff’s counsel also informed Defendant’s representative at that time that Plaintiff 

was claiming a traumatic brain injury.  

 As this Court surely understands, those types of claims send up red flags for any Defendant 

and its insurer. Plaintiff’s counsel knows very well why surveillance was initiated; his own office’s 

statements triggered the need for Defendant’s representatives to evaluate the veracity of such serious 

claims of injury. Every single surveillance document requested by Plaintiff in her Motion was 

generated after Plaintiff’s counsel made these serious injury allegations in March of 2018.  

Defendant recognizes that this is new information to Plaintiff, since the dates were not listed on the 

Privilege Log. However, Plaintiff’s counsel cannot possibly claim this is as a surprise, given that his 

own office was the one making these statements in the first place. To act like Plaintiff is somehow in 

the dark on this is when the statements came her own counsel’s office is not credible.  

 Applying Wynn Resorts, this Court must determine “in light of the nature of the document and 

the factual situation in particular case, the document can fairly be said to have been prepared or 

obtained because of the prospect of litigation.” Id at 348 (internal quotation marks omitted). The nature 

of the document is that it is solely used to impeach claims of serious injury raised by Plaintiff, and the 

factual situation is that Plaintiff’s counsel had alleged damages in excess of $300,000.00 prior to the 

initiation of the surveillance. If this does not satisfy the “because of” test, then no document would. 

There is, therefore, no doubt that all surveillance materials were made in anticipation of litigation to 

support Defendant’s defenses at trial.  

 2. ISO Report 
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 While Defendant believes the ISO Report could have qualified for privilege, the Defendant 

does not take issue with the Discovery Commissioner’s conclusion that ISO Reports are prepared as a 

matter of course and are not generally privileged. Defendant did not object to this ruling by the 

Discovery Commissioner and stands ready to disclose the ISO report once this Objection is resolved.  

 3. Claim File 

 The claim file was not considered for disclosure by the Discovery Commissioner, so it will not 

be addressed here. For arguments on the confidentiality of the claim file, though, please see the original 

Opposition to Motion to Compel.  

 B. No Showing of Substantial Need Has Even Been Attempted by Plaintiff  

 To this point, the focus of this Opposition has been on proving that the documents sought are 

privileged. Plaintiff’s Motion and Objection barely even challenged that contention, and instead 

inexplicably relied on NRCP 16.1(a)(1)(A)(ii)’s automatic disclosure provisions instead of arguing 

why an exception to NRCP 26(b)(3) exists. Despite failing to argue “substantial need” for the 

documents and showing that Plaintiff cannot obtain the documents, or a substantial similar equivalent 

without “undue burden” to Plaintiff, Defendant will still address these requirements out of an 

abundance of caution, since the Discovery Commissioner did appear to rely on the failing to prove 

substantial need as a basis for her ruling. 

 1. Surveillance Documents 

 Even the most cursory review of these requested documents would demonstrate, perhaps, why 

Plaintiff did not even bother arguing this necessary prong of substantial need to the Discovery 

Commissioner: Plaintiff has no actual need of these documents for her case, she just wants to know 

what Defendant has learned about her daily life. Presumably, Plaintiff wants to begin preparing an 

explanation of why she is claiming massive, debilitating injuries but is still doing whatever the 

surveillance shows. Without knowing precisely which date and what activity was captured, Plaintiff 

is left guessing at which activity she needs to explain away. This paranoia is understandable, given the 

circumstances of this case, but paranoia and curiosity do not even come close to demonstrating a 

“substantial need.” 

 The classic example used in law school of “substantial need” would be a witness statement 
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obtained by the defendant from a person who cannot be located by plaintiff. The theory there is that 

the defendant has learned something about the claim that the plaintiff has no ability to learn by herself. 

Under that circumstance, the law school textbooks suggest that as long as the thoughts and mental 

impressions of the person taking the statement are protected, the plaintiff can demonstrate that she has 

a substantial need and cannot possibly obtain the statement from any other source.  

 Here, Plaintiff never argued anything close to this because it would be an absurdity. There is 

no “substantial need” for surveillance videos of the Plaintiff’s every day activities. Plaintiff does not 

care about the contents of the video – she knows what public activity she has undertaken over the past 

several years – she only cares to learn what Defendant knows. The contents of the videos are only 

important to her to the extent they demonstrate what Defendant has learned in preparation of its 

defense, not what the videos actually show – Plaintiff knows generally what they show because she 

was living it.  

 To find this as a “substantial need” would make a mockery of the NRCP 26(b)(3) privilege 

and the Nevada Supreme Court’s holding Wynn Resorts. The Discovery Commissioner rightly relied 

on the language of NRCP 26(b)(3) and the Wynn Resorts case instead of Plaintiff’s flawed reading of 

NRCP 16.1.  

 2. ISO Report 

 As stated above, Defendant is not challenging the ruling as it pertains to the ISO Report at this 

time.  

 3. Claim File 

 The claim file was not considered by the Discovery Commissioner, so it will not be addressed 

here. For arguments on the claim file, please see Defendant’s underling Opposition to the Motion to 

Compel. 

  

 C. All Documents Prepared At or Near the Time of the Accident Have Already Been 

  Disclosed in Accordance with NRCP 16.1(a)(1)(A)(ii).  

As referenced above, the second part of NRCP 16.1(a)(1)(A)(ii) requires that all reports that 

were prepared at or near the time of the incident must be disclosed. Defendant has disclosed every 
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such document that arguably matches this description as follows: 

• Keolis Incident Report – KEO0001 – KEO0005, the first document in the claim file 

received prior to the Letter of Representation, disclosed as part of Defendant’s Initial 

NRCP 16.1 Disclosures on or about September 29, 2019; 

• Repair Estimates and Photos – KEO00006 – KEO00082, disclosed as part of 

Defendant’s Initial NRCP 16.1 Disclosures on or about September 29, 2019; 

• Police Report – KEO00083 – KEO00086, disclosed as part of Defendant’s Initial 

NRCP 16.1 Disclosures on or about September 29, 2019; 

• Maintenance Records – KEO00272 – KEO-00274, disclosed as part of Defendant’s 

First Supplemental NRCP 16.1 Disclosures on or about November 8, 2019; 

• Andre Petway Human Resources File – KEO00273 – KEO00365, disclosed as part of 

Defendant’s First Supplemental NRCP 16.1 Disclosures on or about November 8, 

2019; 

• Drug Test Results for Andre Petway – KEO00366 – KEO00369, disclosed as part of 

Defendant’s Second Supplemental NRCP 16.1 Disclosures on or about November 14, 

2019; 

• Repair Estimate – KEO01602, disclosed as part of Defendant’s Sixth Supplemental 

NRCP 16.1 Disclosures on or about January 16, 2020; and 

• Vehicle Data Recorder Information – KEO01603 – DEF01648, disclosed as part of 

Defendant’s Seventh Supplemental NRCP 16.1 Disclosures on or about February 7, 

2020.  

In short, Defendant has been continuously disclosing every non-privileged document related 

to this incident. In only a few short months of discovery, Defendant has already made nine separate 

disclosures of documents in this case. Defendant is not trying to hide anything discoverable and not 

privileged from Plaintiff. Defendant only seeks to protect the privileged and confidential materials 

prepared by or on behalf of itself for purposes of defending itself at trial.  

 This is not a case where a defendant has been trying to actively cover up anything or limit the 

plaintiff’s ability to prosecute her case. Defendant has been actively providing information throughout 
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this litigation with and without requests by Plaintiff in line with its ethical and legal obligations.   

D. Public Policy Demands that Trial Preparation Materials Must be Protected from 

  Disclosure 

The final consideration for this Court in evaluating the Discovery Commissioner’s ruling 

would be whether public policy favors the protection of the documents in question. This is an 

important question and the answer is firmly in favor of Defendant’s position. The work product rule 

"shields from disclosure materials prepared 'in anticipation of litigation' by a party, or the party's 

representative, absent a showing of substantial need." United States v. Adlman, 68 F.3d 1495, 1501 

(2d Cir. 1995) (citing Fed. R. Civ. P. 26(b)(3)). "The purpose of the doctrine is to establish a zone 

of privacy for strategic litigation planning and to prevent one party from piggy-backing on the 

adversary's preparation." Id. New York v. Solvent Chem. Co., 166 F.R.D. 284, 288 (W.D.N.Y. 

1996). It would be impossible to find a more on-point analysis for this case than the above citation 

evaluating the equivalent federal rule. 

Plaintiffs already start out at a distinct advantage as compared to defendants in litigation in that 

the plaintiff knows well before the defendant whether a lawsuit will be coming and what that lawsuit 

will allege. A defendant is left at the mercy of a plaintiff for months, or even years, while a plaintiff 

generates documents, talks to experts, and obtains professional opinions in support of his or her claim. 

A defendant only learns of the claim when the plaintiff chooses to inform the defendant, and a 

defendant will never have access to everything done by a plaintiff in preparation for that claim because 

of the attorney-client and work product privilege. No one disputes that.  

To compensate for this disadvantage, the drafts of the Rules and the courts have created a 

complementary system of protection for defendants facing litigation contained in NRCP 26(b)(3). 

Once the plaintiff alerts the defendant that litigation is on the horizon, a defendant begins to plan a 

strategic defense to protect itself. This defense entails countless conversations, e-mails, notes, and 

reports generated by a defendant in every effort to learn more about what is coming, who is bringing 

the claim, and what the risk is. This is an essential function of both a defendant and the adjusters and 

insurers who are charged with initial responsibilities for a claim.  

The idea that every piece of investigation, discussion, and strategy discussed by and among 
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the parties during this time could be exposed to their adversaries is offensive to our adversarial legal 

system. A plaintiff cannot simply make a threat of a lawsuit and then sit back and let his or her 

adversary do all the work of investigation and evaluation and then walk up and demand a copy of the 

fruits of the defendant’s labor.  

The results of a holding allowing such “piggy-backing” off of an adversary’s work would be 

incalculably damaging to defendants all across Nevada. No frank discussions could be had with 

anyone but an attorney, and no meaningful investigation could be conducted without fear that 

everything learned would be subject to disclosure to the enemy at a later date. It would create an 

astonishing chilling effect on all communications and would force defendants to operate in the dark 

unless and until they hire an attorney to “direct” every action they take. While this may result in a 

massive financial windfall for attorneys, it would violate the express directive of the drafters and the 

Nevada Supreme Court in expanding the work product privilege in NRCP 26(b)(3) to cover all 

documents generated in anticipation of litigation.   

 

V. CONCLUSION 

 Defendant has already disclosed thousands of pages of documents here that are relevant and 

not privileged. Defendant has not overreached in its claims of privilege; it disclosed the first document 

of the claim file without any request being made. Defendant fully acknowledges that its counsel, based 

on the strict letter of the law, should have produced a privilege log immediately after claiming the 

privilege and that practice will be incorporated into counsel’s future practices. But that error has been 

remedied twice over at this point, and it has not changed the substance of the argument: the documents 

sought by Plaintiff are privileged and Plaintiff has no substantial need for any of the documents sought.  

 Based on the clear wording of NRCP 26(b)(3), the controlling law contained in Wynn Resorts, 

and the public policy supporting the privilege, Defendant respectfully requests that Plaintiff’s 

Objection be denied in its entirety. As properly ruled by the Discovery Commissioner, to the extent 

that any documents sought by Plaintiff are ever going to be used to support Defendant’s defenses, 

Defendant will waive the privilege by disclosing them to Plaintiff and giving Plaintiff an adequate and 

fair opportunity to evaluate the documents before they are used against her. This is how the system 
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was designed, and this is how the system functions best to the fairness of all.  

The Discovery Commissioner correctly applied the law.  Plaintiff’s  reliance on NRCP 16.1 to 

somehow argue that the litigation privilege does not apply is misguided. Automatic disclosures do not 

void the privilege. Further, NRCP 16.1 only governs documents intended to be used by a party as the 

plain language of the Rule states.   Finally, they never even attempt to demonstrate that they have 

“substantial need” as required under the law. The Discovery Commissioner’s decision should not be 

reversed by this Court because the documents protected were properly the subject of privilege under 

the plain language of NRCP 26(b)(3) and the Wynn Resorts case. 

 

Dated:  June 16 2020 MUEHLBAUER LAW OFFICE, LTD. 

 

          

          
By:   _________________________________ 

ANDREW R. MUEHLBAUER, ESQ. 
Nevada Bar No. 10161 
SEAN P. CONNELL, ESQ. 
Nevada Bar No. 7311 
7915 West Sahara Ave., Suite 104 
Las Vegas, NV  89117 
Tel.:  702-330-4505 
Fax:  702-825-0141 
andrew@mlolegal.com 
sean@mlolegal.com 
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