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LAS VEGAS, NEVADA; THURSDAY, MARCH 30, 2017

[Proceeding commenced at 8:57 a.m.]

THE COURT: Page five, the Las Vegas Review-Journal versus
Henderson. Okay. Counsel, for the record.

MS. SHELL: Good morning, Your Honor. Alina Shell and
Margaret McLetchie on behalf of the Review-Journal.

MS. McLETCHIE: Good morning, Your Honor.

MR. KENNEDY: And for the Defendant, City of Henderson, Dennis
Kennedy along with City Attorney Josh Reid and Assistant City
Attorney Brian Reeve.

MR. REEVE: Good morning, Your Honor.

THE COURT: Okay. This is the Review-Journal's petition.

MS. SHELL: Yes, Your Honor. Thank you. In its opposition to
our memorandum, Your Honor, the City of Henderson has thrown up a
lot of red herrings that it hopes Your Honor might catch onto, but
really what i1s important in this case and what i1s central to this
Court's consideration is the Nevada Public Records Act and what --
and the intent of the Nevada Public Records Act. And that 1s to
ensure that the public has easy access to government records.

What we have here is an i1ssue where the City of Henderson
has enacted an ordinance and 1s trying to enforce an ordinance
against the Review-Journal that is at conflict with the NPRA.
Specifically, the NPRA provides that, as I said, the public should

have easy access to records. And that the -- that to the extent
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that there's -- are any charges that attach to a request for
records, those charges only attach to providing copies or to
extraordinary use 1n providing those copies.

What we have here 1s not a charge that the City wants to
offer up for providing copilies. What they are trying to charge the
Review-Journal for 1s a privilege review. And that, Your Honor, 1is
at odds with the -- with the NPRA. 1It's not the -- and the reason
that 1t's at odds with the NPRA, Your Honor, 1s because 1it's not
the public's job to pay for a municipality like the City of
Henderson to conduct a privilege review.

Now, one of the issues that the -- that the City of
Henderson has presented is that this is a moot issue. Now,
granted, we have -- as we've acknowledged in our papers and as
discussed at length in the response by the City of Henderson, we
put forth this public records request. When we received the notice
from the City of Henderson that it wanted to charge these -- the
Review-Journal almost $6,000, not even to provide copies of the
documents, but just to tell us whether they would even provide the
documents for the copies.

Ms. McLetchie, my law partner who 1s sitting with me at
counsel table, called the City of Henderson and attempted to work
this out. We attempted to come to an arrangement. We attempted to
ask them to reconsider the ordinance in the policy that they have
in place that is -- that they're relying on to charge this frankly

serious fee just to get copies of records. Just to -- not even to
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get the copies, Just to tell us if they'll give us the copies.

When Ms. McLetchie spoke to the City of Henderson, they
made theilr position very clear, and indeed as indicated 1in Exhibit
D to the City's response, they said, we believe that this policy 1is
proper, but it said the City 1s interested in having the Courts
provide clarity to the meaning and application of NRS 239.005 as
clear and concise guidance on these provisions would greatly
benefit both local governments.

So although we tried to work this out, once it became
clear that they're -- that the City of Henderson was not going to
rescind its policy and was not going to rescind 1ts request for
this fee to conduct a privilege review, this litigation was
started.

After we started the litigation, Henderson and
Ms. McLetchie -- Ms. McLetchie had several phone calls -- I wasn't
on the calls, but I got to hear quite a few of them where she was

speaking sometimes to two or three attorneys at once trying to

resolve this. Eventually in December, they permitted our clients,
the reporter, to review the documents. They've never provided
coplies. I mean, this 1s part of the --

THE COQURT: Did you ask for copies?

MS. SHELL: We have asked for copies and we've asked --

THE COURT: Even copies of the ones that are not -- that they
claim privilege or have redacted some of them.

MS. SHELL: Correct.

4
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THE COURT: And I think it's your Exhibit 7 to your petition;
is that right?

MS. SHELL: That includes some documents that they provided,
Your Honor.

THE COURT: I think your Exhibit 7 i1s the ones that we are
primarily 1n dispute; 1s that right?

MS. SHELL: I'm sorry, Your Honor. What was that?

THE COURT: Your Exhibit 7 to --

Ms. SHELL: Yes --

THE COURT: -- those are the ones that you -- that are
primarily 1n dispute at this point; 1s that right?

MS. SHELL: That i1s part of the issue. There are still copies
that we've -- our reporter has reviewed some copies.

Now, they provided these -- Exhibit 7 were provided so
that we can review and assess the redactions that Henderson had
done.

THE COURT: All right. But --

MS. SHELL: So there are still copies of documents.

THE COURT: But when your reporter went to the City and
reviewed them I guess online; 1s that right? Some computer or
something?

MS. SHELL: They had made a computer available specifically
for jJust the review.

THE COURT: And did your reporter ask for copies of any of the

documents your reporter saw?
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MS. SHELL: She did not because we still had this issue -- or
Ms. McLetchie may have an answer to that.

THE COURT: I think that they'll give those to you or I
thought that they would have.

MR. KENNEDY: Just for the record, that's correct. No copies
were requested or made.

THE COURT: Okay.

MS. McLETCHIE: Your Honor, 1f I may so just to clarify what
we originally requested you have two rights under the Nevada Public
Records Act. You can request copiles or you can request an in-
person inspection. We requested copies. What Mr. Reid offered and
what I accepted as an interim solution while this Court was
resolving 1issues, was to allow an in-person inspection.

Now, whether or not they would have made one or two
coples avallable at that inspection is frankly not -- i1s frankly
not the point, Your Honor. The point i1s that we wanted copies and
they said in order --

THE COURT: Do you still want the copies?

MS. McLETCHIE: We would still have -- we would still like,
without the exorbitant charge, a USB drive with the documents
requested, yes, Your Honor.

THE COURT: If you wanted copies and they gave -- there's
62,000 pages according to what I read.

MR. KENNEDY: Right.

THE COURT: If you want 69,000 pages, I guess they can run

6

Las Vegas Review-Journal vs. City of Henderson
Case No. A-16-747289-W JA0426




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that off.
MS. McLETCHIE: Well, Your Honor, the usual practice --

THE COURT: Do you want that?

MS. McLETCHIE: Your Honor, at this point -- at this point we
don't need 69,000 pages printed out, but what -- what my reporter
wanted originally rather than have to go and spend almost a week,
think, at Henderson's office and to review under difficult
circumstances, what we had asked for was the right to inspect --

THE COURT: But you still want the copiles?

MS. McLETCHIE: -- copies. We -- we that issue isn't moot,
Your Honor, because we requested copies. The usual --

THE COURT: So you still want the copies?

MS. McLETCHIE: Your Honor, what -- what usually the practice
1s, so I'm clear, i1s what the usual practice 1s 1s that they give
us a USB drive rather than allow -- rather than require us to come

in person and then evervybody can avoid the expense of copies.
THE COURT: I'm a very old Judge. A USB drive?
MS. McLETCHIE: I'm sorry, Your Honor.
MS. SHELL: 1It's like a little stick that you put in the
computer that's like --
THE COURT: Okay. I know what an email is, but I'm --
MS. McLETCHIE: It's a -- 1it's a --
MS. SHELL: 1It's a portable storage device.
MS. McLETCHIE: -- essentially instead of the old floppy

drives that we've had --

7
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THE COURT: Okay.

MsS. SHELL: -- or CDs --

THE COURT: It's the stick you stick in the computer?

MS. McLETCHIE: Correct, Your Honor.

THE COURT: Okay.

MS. McLETCHIE: And it's an easy way for us to solve some of
the logistical issues of providing copies, but from our position --
THE COURT: Are you —-- are you willing to give them a USB

drive with all the documents?

MR. KENNEDY : sure.

THE COURT: Okay. Well does that resolve —--

MS. SHELL: It does not, Your Honor, and here's why it
doesn't.

THE COURT: Okay.

MS. SHELL: Because we still have this ordinance in place 1n
Henderson that i1s directly at odds with the NPRA. And, you know,
1t's -- it's a bit of an old chestnut, but there 1s this rule of
construction called Dillon's Rule which says that when a
legislature evidences an intent to regulate a particular area of
law that you can't have a municipality, have a law that's at
conflict with the legislature's intent.

THE COURT: If they're willing to give you what you requested
on a drive rather than printing the paper, maybe we don't need to
get to the constitutionality of their rules. I mean, 1f they're

willing to give 1t to you that would resolve the case wouldn't it?
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MS. SHELL: It would only revolve 1t with regards to this
particular issue --

THE COURT: Well, that's what we're worried about.

MS. SHELL: -- but this i1s -- this 1s something that 1is
capable of repetition and that i1s another i1ssue that we have in
this matter. Is that this 1s --

THE COURT: Well, up until this case what I read was that you
guys had been cooperating and getting things back and forth -- or
at least getting things to the RJ when they requested it.

MS. SHELL: I don't think that there is -- this is not -- this
1s not an 1ssue, Your Honor, respectfully, where simply because you
have a pattern and practice of everything being okay most of the
time and then you have like this one incident that --

THE COURT: I'm just worried about this case. If they're
willing to give you the documents, I think that that ought to solve
it.

MS. SHELL: I understand your -- what you're saying, Your
Honor, but again our concern 1s that this will be an impediment in
future cases not just for the RJ.

THE COURT: Well, let's worry about the future cases when we
get there. That's for maybe a younger Judge.

MS. SHELL: Well, Your Honor, we are -- we are concerned that
this 1s something that i1s capable of repetition. And there's no
indication that they're going to rescind a policy which 1s at odds

with the NPRA.
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THE COURT: I was -- I was led to believe that our hearing
today was to argue over the redacted documents that you have in —--
that you attached to your petition.

MS. SHELL: Yes, we also have issues with the redactions, Your
Honor. And I won't -- I think I went through in detail in my reply
some of my 1ssues with the redactions and the withholdings.

But, the thing to remember in NPRA cases dealing with the
Public Records Act 1s that the burden -- there's a presumption. We
start with a presumption under the law that records are public and
that they should be easily accessible. And that's a presumption
that can only be overcome by the government entity who wants to
withhold the documents. And they have to prove that by the
preponderance of the evidence.

And what we have here i1s an issue where in certain
instances -- and I would direct Your Honor's attention to the most
recent log, the third privilege log that was produced by the by the
City and that would be at --

THE COURT: That's your Exhibit 6.

MS. SHELL: It's actually, I was looking at the Exhibit H to
the -- I think 1t 1s our Exhibit 6, but it's also Exhibit H to the
City's response. And what we have here --

MR. KENNEDY: That is the most recent --

THE COURT: It's the same one. I've got it here.

MS. SHELL: Correct. It i1s the third privilege log. And we

have dozens of documents here where the -- there's a few different
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categories, one of them is attorney-client privilege.

THE COURT: Right.

MS. SHELL: There are dozens of documents here where the City
has asserted they can't release the -- they won't release them
because of attorney-client privilege. However --

THE COURT: There's also the liberty of processed privilege a
confidential personal information which I guess would contain
social security numbers and things like that.

MS. SHELL: And, Your Honor, we don't contest that last
category. When it comes to personal identifying information, we
agree that those redactions are appropriate. Our concern comes
more with the assertions of attorney-client privilege, deliberative
process privilege, and, I believe, that -- yeah, those were the two
main categories of documents that were withheld.

Now when 1t comes to attorney-client privilege as I said
in our papers, attorney-client privilege needs to be construed
narrowly because i1t can be an impediment to open access to

documents and that's what the Supreme Court said in the Whitehead

case.
And the other thing that has been said by the Supreme

Court is you can't just -- this is a law in some ways like

discovery issue. You can't jJust put forth a boilerplate assertion

of privileged documents without providing more detail so that the
person requesting the document can assess whether that i1s an

appropriate withholding or redaction.
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And what we have here with their third privilege log,
when you have these assertions of attorney-client privilege, 1t's
very generalized language that makes 1t impossible for the
Review-Journal to discern what exactly the nature of the
attorney-client privilege 1is.

You have dozens of them where it's just electronic
correspondence contalining communication between attorney and staff
made for the purposes of facilitating legal -- the rendition of
professional legal services to the Trosper contract terms.

I mean, 1t's so vague that i1it's essentially meaningless
to me. Like, every time I wrote that I didn't understand what that
meant. And that's part of the problem we don't know what those
documents are. If -- 1f --

THE COURT: What is the Trosper contract?

MS. SHELL: Your Honor, Trosper Communications was a
communications firm that had contracted for a periocd of time with
the City of Henderson to provide different services like public
relation services.

THE COURT: Did they have a contract?

MS. SHELL: As far as I know, they had a contract.

THE COURT: Well, the contract itself should be available to
yOou.

MR. KENNEDY: Correct. 1It’s public record.

MS. SHELL: And that, Your Honor, there was actually one other

12
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THE COURT: I guess, 1f there was negotiations involving that
contract and -- and staff was discussing what to offer or what to
agree to or how much to pay or something like that that probably
would be -- between the attorneys and the staff that would probably
be something that would be privileged, but there's an awful lot of
those same things, I agree with you.

MS. SHELL: Yes, Your Honor. I mean, to the extent that there
may be those documents. Those may be properly withheld, but it's

impossible to discern from their log what those documents are and

what they actually talk about. The actually -- and, Your Honor, I
actually —--
THE CQURT: How do I -- how do I resolve thig?

MS. SHELL: I think the way to revolve it, Your Honor, 1is to
take the documents in camera and review them to see 1f they had
been properly withheld.

THE COURT: Well, they offered to give them to me 1in camera.
I was really excited about reading a couple hundred documents.

MR. KENNEDY: I'm sure -- I'm sure that you were.

MS. SHELL: Well, yeah, and Ms. McLetchie also pointed out
another thing would be, and it's actually what I put in the reply,
1s that we need a better log so that we can assess the privilege
because they're asserting the privilege. It's their burden to
prove it. We can't tell if they're meeting their burden.

THE COURT: And that's true. I agree. They have to make a

demonstration and —-
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MS. SHELL: They also asserted deliberative privilege process,
Your Honor, as to a lot of the same documents, so. I jJust -- I had
only mentioned two categories.

THE COURT: I guess that deliberative privilege exception 1s
where you've got staff members discussing how they're going to
present something or give 1t to the commissioners to decide; 1is
that right?

MS. SHELL: Right. And that's not what the deliberative
process privilege i1s meant to encompass, Your Honor. And as I
pointed out, indeed, in one of the cases that i1s actually sighted
in Henderson's moving papers, the deliberative process privilege 1is
meant to apply to communications and records that deal with
significant policy judgments.

And there's no evidence when you look where they've
asserted, the -- you'll forgive me, Your Honor, as I flip back and
forth between these things -- the deliberative process privilege
one of the documents that they cite i1s electronic correspondence
containing mental impressions and strategy of city management
regarding preparation of public statement and comments on draft
statement. A public statement 1sn't a significant policy judgment
issue.

THE COURT: I guess 1t depends about what the statement is.

MS. SHELL: Well, and it's impossible -- frankly, Your Honor,
1t's 1mpossible to discern from the log what that policy statement

1s.

14

Las Vegas Review-Journal vs. City of Henderson
Case No. A-16-747289-W JA0434




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: I must confess I had not heard about the
deliberative privilege previously, so I wasn't very familiar with
it.

MS. SHELL: Your Honor, just -- and as another alternative to
in camera review, that -- your Court -- the Court could find that
they haven't met their burden and just direct the City of Henderson
to produce the records.

THE COURT: Okay.

MS. SHELL: All right. Your Honor, thank you.

THE COURT: Thank vyou.

MR. KENNEDY: Your Honor, with respect to the first issue and
that 1s the inspection and production of the documents. We
produced almost 70,000 pages. Nobody asked for a single copy of
anything and as we told the Court this morning, we're willing to
provide those.

THE COURT: Okay. Well, I guess they want them.

MR. KENNEDY: Well, okay. They didn't have to sue us to get
them.

THE COURT: We'll -- I'll accept that as a stipulation that
you will provide 1t within five days.

MR. KENNEDY: Yes. We will.

THE COURT: All right. Thank you. That will resolve that
issue.

MR. KENNEDY: Secondly, the Court 1s correct. With respect to

the argument about can you or can't you charge a fee, what can the
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fee be, and all of that, we're just -- we're going to produce
these. That's really not an issue before the Court.

THE COURT: Well, at one time i1t was. You did request money
for privilege review. I don't know that the statute says you're
entitled to money for privilege review. Now, 1f 1t's an
extraordinary request, maybe that's part of it, but I -- that's
arguable elther way.

MR. KENNEDY: It 1s arguable either way. Just -- the Court
doesn't have to decide it. The last issue 1s on the -- the
privilege law.

THE COURT: The privilege.

MR. KENNEDY: Okay. And the Nevada Supreme Court has dealt
with this. In the context of the Public Records Act in Reno
Newspaper versus Gibbons one of the questions before the Supreme
Court was, what do you have to put in this privilege log? Because
the statute says 1f -- you'll say we can't produce 1t, we gilive you
the reasons why, and cite the statute. That's -- that's what the
Public Records Act says. And the Nevada Supreme Court said, well,
exactly what do you have to tell the other party?

And the question involved the legendary Vaughn Index.

It's a federal case and it says under the Federal Act here's what

you have to do. The Supreme Court said, well, you don't have to do
a Vaughn Index 'cause every case 1s different. The Supreme Court
said, in order to -- and I'm reading out of the Gibbons case, 1n

order to preserve a fair adversarial environment, the log should

16

Las Vegas Review-Journal vs. City of Henderson
Case No. A-16-747289-W JA0436




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

contain, at a minimum, a general factual description of each record
withheld and a specific explanation for nondisclosure. So describe
the document and tell us why you're not disclosing 1t.

So 1in our Exhibit H, what we did was we described the
document, by document number and a description of i1t, and then --

and, you know, who wrote i1t, who sent it, that, and then cited

whatever the -- whatever the reason for withholding was; either
attorney-client communication or the deliberative privilege. And
so that's what we did and that -- that satisfies the test in
Gibbons.

Now, 1n the next paragraph the Supreme Court in Gibbons
-- and this is at -- it’s 127 Nevada Advance Opinion 79, I just
have the cite to the Pacific page it's at 884. The Supreme Court
sald, and if that's not sufficient -- what is it, describe 1t, and
tell us why you're withholding 1t, Supreme Court said, 1f that's
not enough in order for a decision to be made, the Supreme Court
says, to the delight of trial Judges everywhere, 1n other words an
iln camera review may be used to supplement a log, but it may not be
used as a substitute where a log 1s necessary. Which means provide
the log. If that's not good enough, then in camera review.

That's why we said in your response, we'll provide them
to the Court in camera. And that's what Gibbons says. If you look
at the log and you say, fine, I know what the document is, I know
what the privilege 1s, but I've got to look at it, then in camera

review -—-—
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THE COURT: My concern is that you have repeated kind of a
boilerplate explanation. It's fairly detailed, but it's still a
boilerplate explanation for an awful lot of documents.

MR. KENNEDY: Yeah. It is. And you know -- you know, Your
Honor, what the response to that is? It 1s in footnote three in
that Gibbons opinion, footnote three the Supreme Court addresses
that i1ssue. And 1t says, you know what, you can't ask for too much
because 1f you give a little bit more, you're going to waive the
privilege.

And in footnote three, the Court says we understand that
problem. And so here's why we're deciding the case the way we do.
And in -- in footnote three they cite a couple cases which -- which
hold that which say you don't -- you don't have to go so far as to
endanger the privilege. So that's what we did. Said here's the
document attorney-client or deliberative and as the Supreme Court
sald 1n Gibbons, we'll give them to the Court in camera 1f that's
necessary.

And so what we did was really strictly complied with the
Public Records Act as the Supreme Court interpreted it in Gibbons.
As I said, much to the delight of trial Judges everywhere, but that
1s -- that is what the Supreme Court said so that's why we did what
we did.

And those are -- those are all the points I want to make.
Okay. Thank you.

MS. SHELL: Thank you, Your Honor, I just have a couple of
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brief points. The first thing that I would to say i1s Mr. Kennedy
said we didn't have to sue to get these records. Clearly we did
because this 1s the first time we've been given an -- they've told
us they're going to give us a USB drive so obviously we did have to
bring this case to the Court.

THE COURT: That's done.

MS. SHELL: Yeah. And, Your Honor, in terms of the privilege
log, there's actually on the next page of the Gibbons opinion so
that would be the Pacific Reporter on page 885, what Gibbons says,
and I think i1t echoes what Your Honor's concerns were, we cannot
conclude that merely pinning a string of citations to a boilerplate
declaration of confidentiality satisfies the State's prelitigation
obligation under NRS 239.0107 to cite specific authority that makes
the public book or record a part or a part thereof confidential.

And 1n fact, I actually believe, Your Honor, although
1t's been an hour or two since I read the Gibbons opinion, that in
Gibbons the Supreme Court actually told the State to go and revise
1ts privilege log to provide more information. And we're 1in the
same situation here where we don't have sufficient --

THE COURT: Well, 'cause I didn't go back and read the Gibbons
case. 1 know that you both referenced it, but I didn't go back and
read it. What was the explanation offered in the Gibbons case that
was insufficient?

MS. SHELL: I belilieve those -- some of those fell under -- and

forgive me, Your Honor, this was 1in the Gibbons case, the Reno
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Newspapers had

asked for emaills between then Governor Jim Gibbons

and a series of i1ndividuals. And there were I believe -- 1

believe, gosh,
THE COURT:
MS. SHELL:

THE COURT:

Maggie, do you remember?
I mean —-
I don't recall the nature --

Was 1t as detailed as these explanations here?

MR. KENNEDY: No.

THE COURT:

-—- that electronic correspondence containing

communication between attorney and staff made for the purpose of

facilitating the rendition of professional services re Trosper

contract terms.

MR. KENNEDY: Right.

MS. SHELL:

THE COURT:

would be a —--

Your Honor, I --

It’s fairly detailed. I mean, if i1it's true it

MS. McLETCHIE: Your Honor, if I recall and, I don’t --

unfortunately,

we don't have the case in front of us, but 1f I

recall, the issue that they came up with 1s the same issue that we

had here in that regardless of whether it took the form of a log or

a declaration,

the i1ssue was that it was just boilerplate and there

1s the balancing act that Mr. Kennedy mentioned, but you still have

to provide -- and this is what the Gibbons Court said, you still

have to provide enough information so that the other side can

ascertaln whether or not the privilege 1s properly being brought.

THE COURT:

If -- 1if you're --
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MS. McLETCHIE: And both we and Your Honor had some confusion

THE COURT: 1If these statements are accurate, I would think
that the privilege 1s -- I mean, the privilege i1s validly claimed.
Now, 1f you claim that the privilege isn't accurate, then I have to
look at it to see if 1t's accurate.

MS. McLETCHIE: We have to -- I’'m sorry, go ahead, Ms. Shell.

MS. SHELL: 1It's 1mpossible because it 1s when you loock at
when they say facilitating the rendition of professional legal
services, that is -- we Just can't tell. I mean frankly it's Jjust
-— 1t's difficult to discern because that i1s taken directly from
the statute. That's not actually a descriptor. So that's why we
can't tell if the privilege is being properly asserted and that's
why --

THE COURT: Well, the only way to know 1s to look at the
document.

MS. SHELL: That's correct, Your Honor.

THE COURT: You want me to do that?

MS. SHELL: I believe we would, Your Honor.

MS. McLETCHIE: We would also ask that the log also be updated
so that they better describe the documents so we can match up just
provide enough information to us to see --

THE COURT: The documents are copied in this Exhibit 7 aren't
they?

MS. McLETCHIE: Some of them are, Your Honor. They both
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withheld documents and they redacted documents. So there's some
that were provided and there are some that were withheld in their
entirety, but we need more of an explanation --

THE COURT: Well, I looked up, for example, the very first one
which was log number three, it's so small I can't read 1it.

MS. McLETCHIE: Your Honor, we need more information --

THE COURT: Maybe 1it's my poor eyes, but I --

MS. SHELL: Yeah.

MS. McLETCHIE: -- about either the nature of what was
redacted or the nature of the document that was withheld so that we
can tell at least whether or not the privilege applies.

THE COURT: Okay.

MS. SHELL: And unless Your Honor has any further questions?

THE COURT: Anything further?

MR. KENNEDY: I can answer your question about Gibbons.

THE COURT: Okay. What did they -- what were they?

MR. KENNEDY: In Gibbons, they didn't give a log. They just
gave a statement. This 1s at --

THE COURT: What was the statement?

MR. KENNEDY: -- 876 1in the Pacific third cite. The State
informed the RGJ, the Reno Gazette Journal, that all of the
requested emails were confidential because they were either
privileged or not considered public records. The Review-Journal
repeated i1its request for a log containing a description of each

individual email so 1t could assess whether to challenge the
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State's classification. No log in that case, so.

THE COURT: So they didn't have the statement that you have
glven here?

MR. KENNEDY: That 1is correct.

THE COURT: Okay.

MR. KENNEDY: That is correct. And that was, of course, that
was the problem. You just --

THE COURT: Well, unless there's some indication that they --
that the City has misrepresented what these are, I think this i1s an
adequate description of the privilege.

MS. McLETCHIE: Your Honor, 1f I may, I think the whether it
was —-- whether it's on a log and separated out by document or
whether 1t's 1in a declaration as 1t was 1n the Gibbons case, we
have the same problem because we don't have enough information to
ascertaln whether or not the privilege 1s properly brought.

We're not supposed to be in a situation where we're
supposed to assume that they're properly bringing the privilege and
that we somehow have to figure out which we can't do without more
information.

THE COURT: If this is all the Gibbons case requires, I think
they've satisfied it.

MS. McLETCHIE: They don't just require a log, they require
enough information so that we can ascertain whether or not the
privilege 1s properly being brought and that's --

THE COURT: I think this is enough information.
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MS. McLETCHIE: Your Honor, I respectfully disagree. And if I

may raise Just one last issue with regard to the declaratory relief

and the injunctive relief. I do just want to make one last pitch.
I've heard Your Honor's position, but my -- my view i1s that they
shouldn’t -- the public's entitled to clarity.

There's an ordinance and there's a policy in Henderson
right now that is at odds with the NPRA for two reasons. Both
because they're applying it to allow for fees for things like
privilege review and because the figure, the per page number 1is
higher --

THE COURT: They're not arguing for any more money. They're
not going to -- they’re not going to ask you for any money.

MS. McLETCHIE: Then I would ask that they -- that they
voluntarily rescind that policy.

THE COURT: Well, that's -- we'll worry about 1t at the next
case. But, they're golng to give you a stick -- what do you call
it?

Ms. SHELL: A USB drive, Your Honor.

THE COURT: USB drive with the 69,000 pages on 1t and I'm
golng to deny the rest of the petition.

MR. KENNEDY: Very good.

THE COURT: I need an order to that effect.

MR. KENNEDY: I will prepare the order and run it by counsel.

THE COURT: Send 1t by counsel.

MS. McLETCHIE: Thank you, Your Honor.
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MR. KENNEDY: Surely.
THE COURT: Have a good day.

[ Proceedings concluded at 9:29 a.m.]
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The Amended Public Records Act Application/Petition for Writ of Mandamus/Application
for Declaratory Relief (the “Petition™) of Petitioner Las Vegas Review Journal (the ‘LVRJ”) came
on for hearing at 9:00 a.m. on March 30, 2017 on expedited basis pursuant to NRS 239.011; the
LVRI was represented by Alina Shell and Margaret A. McLetchie; Respondent City of Henderson
(the “City”) was represented by Dennis L. Kennedy of Bailey % Kennedy, City Attorney Josh M.
Reid and Assistant City Attorney Brian R. Reeve; the Court having read the pleadings and
memoranda filed by the parties, having considered the evidence presented and having heard the

argument of counsel, hereby ORDERS AS FOLLOWS:
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1. The Petition presents three principal issues: (i) preparation and access to public

records; (ii) assessing costs and charging fees for copying and preparing public records; and (iii)
withholding and redacting certain records.

2. Preparation and Access to Records. In response to the LVRI’s public record request,

the City performed a search that returned 9,621 electronic files consisting of 69,979 pages of
documents. Except for the items identified on the City’s withholding log (discussed in paragraph 4,
below), all such files and documents (the “Prepared Documents”) were prepared by the City, and
LVRIJ had access to and inspected the Prepared Documents prior to the hearing. Following its
inspection, LVRJ made no request for copies of the Prepared Documents; however, following
LVRTF’s counsel’s representations at the hearing that it also wanted electronic copies of the Prepared
Documents, the City agreed to provide electronic copies of the Prepared Documents. The City has
complied with its obligations under the Nevada Public Records Act (the “NPRA”).

3. Costs and Fees. The City has provided the Prepared Documents without charging
costs or fees to the LVRJ. Therefore, LVRJ’s claims regarding the propriety of charging such costs
and fees are moot, and the Court does not decide them.

4, Withheld Documents. The sole issue decided by the Court concerns certain

documents the City withheld and/or redacted (the “Withheld Documents™) on the grounds of
attorney-client or deliberative process privilege. The operative privilege log (the “Privilege Log™)
was attached as Exhibit “H” to the City’s Response to the Petition. The Court finds the Privilege
Log to be timely, sufﬁc‘ient and in compliance with the requirements of the NPRA, and therefore
DENIES the LVRJ’s Amended Petition concerning the Withheld Documents.
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5. CONCLUSION. Based on the foregoing, LVRI’s request for a writ of mandamus,

injunctive relief, and declaratory relief, and any remaining request for relief in the Amended Petition

is hereby DENIED.,
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DATED this day of April, 2017.

Submitted by:
BAILEY “*KENNEDY

Y

DENNI? I RENNEDY

and

JOsSH M. RED, City Attorney
CITY OF HENDERSON

Attorneys for Respondent
CITY OF HENDERSON

Approved as to Form and Content:

MCLETCHIE SHELL LI.C

By:

. ALINA SHELL
MARGARET A. MCLETCHIE

Attorneys for Petitioner
LAS VEGAS REVIEW JOURNAL
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captioned action. The Review-Journal is entitled to its fees and costs pursuant to Nev. Rev.
Stat. §§ 18.010(2)(b) and 239.011(2).
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This Motion is made pursuant to Nev. Rev. Stat. Chapter 239 and Nev. R. Civ. P.
54(d)(2)(B), and is based on the following Memorandum of Points and Authorities, any
attached exhibits, the attached Declaration of Attorney Margaret A. McLetchie, the papers
and pleadings already on file herein, and any oral argument the Court may permit at the
hearing of this Motion.

DATED this 1% day of June, 2017.

/8/ Margaret A. McLetchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner
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NOTICE OF MOTION

TO: ALL INTERESTED PARTIES
PLEASE TAKE NOTICE that the foregoing Motion will be brought for hearing on
the _06 _day of July , 2017 at the hour of _9:00 A .m., or as soon thereafter as

the matter can be heard.

DATED this 1% day of June, 2017.

/s/ Margaret A. McLetchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner
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MEMORANDUM OF POINTS AND AUTHORITIES

Because the Review-Journal is the prevailing party in this action, it is entitled to
recover fees and costs pursuant to Nev. Rev. Stat. § 18.010(2)(b). The total requested fees
are $30,931.50, and the final requested costs are $902.84. The billable time and costs for the
Review-Journal’s attorneys’ fees are more particularly set forth in the attached declaration
of Ms. McLetchie and supporting exhibit(s).

I PROCEDURAL HISTORY AND STATEMENT OF RELEVANT FACTS
A. Facts Regarding the Review-Journal’s Public Records Request.

On or around October 4, 2016, Review-Journal reporter Natalie Bruzda sent the
City of Henderson (“Henderson™) a request pursuant to the Nevada Public Records Act, Nev.
Rev. Stat. § 239.001 ef seq. (“NPRA”) seeking certain documents dated from January 1, 2016
pertaining to Trosper Communications and its principal, Elizabeth Trosper (the “Request™).
Trosper Communications is a communications firm that had a contract with the City of
Henderson and has assisted with the campaigns of elected officials in Henderson. The request
was directed to Henderson’s Chief Information Officer and the Director of
Intergovernmental Relations. (See Exh. 1 to Amended Petition.)

On October 11, 2016, Henderson provided a partial response (“Response”), a true
and correct copy of which is attached to the Amended Petition as Exhibit 2. This Response
failed to provide timely notice regarding any specific confidentiality or privilege claim that
would limit Henderson in producing (or otherwise making available) all responsive
documents. Instead, in its Response, Henderson indicated that it was “in process of searching
for and gathering responsive e-mails and other documents” but that “[d]ue to the high number
of potentially responsive documents that meet your search criteria (we have approximately

5,566 emails alone)! and the time required to review them for privilege and confidentiality,

! During the course of litigation and discussions with Henderson regarding the records
request after the Petition in this matter was filed, Henderson determined it had 69,979 pages
of documents that were responsive to the Review-Journal’s request. (See Henderson
Response to Amended Petition at p. 2:3.)
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we estimate that your request will be completed in three weeks from the date we commence
our review.” (Exh. 2 to Amended Petition.) In addition to stating that it would need additional
time, Henderson demanded payment of almost $6,000.00 to continue its review. (See id.)

Henderson also demanded the Review-Journal pay its assistant city attorneys to
review documents to determine whether they could even be released. The Response made
clear that Henderson would not continue searching for responsive documents and reviewing
them for privilege without payment, and demanded a “deposit” of $2,893.94, explaining that
this was its policy:

Under the City’s Public Records Policy, a fifty percent deposit of fees is

required before we can start our review. Therefore, please submit a check

payable to the City of Henderson in the amount of $2,893.94. Once the
City receives the deposit, we will begin processing your request.

dd)
Henderson informed the Review-Journal that it would not release any records until

the total final fee was paid. The Response also stated:
When your request is completed, we will notify you and, once the remained
[sic] of the fee is received, the records and any privilege log will be released
to you.

(Id)) Henderson’s pertinent policy—Henderson Municipal Code § 2.47.085—appears as

Exhibit 4 to the Amended Petition.
B. Facts Regarding the Litigation Over the Review-Journal’s Public Records
Request

When an informal effort to resolve this dispute failed, the Review-Journal filed a
Petition for Writ of Mandamus with this Court on November 29, 2016. After the Review-
Journal filed its initial Petition, counsel for the Review-Journal and attorneys with the
Henderson City Attorney’s Office conferred extensively regarding the NPRA request.
(McLetchie Dec. 4 2.)?

2 As described in the Review-Journal’s Reply to Henderson’s Response to its Amended
Petition and supporting Memorandum, counsel for the Review-Journal exchanged numerous
emails with Henderson City Attorneys, and also conferred extensively with City Attorneys
regarding the records request. (See Declaration of Margaret A. McLetchie in Support of
Reply to Response to Amended Petition at 9 8-22.)
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On December 20, 2016, Henderson provided the Review-Journal with an initial list
of documents it was redacting or withholding. (See Exh. 4 to Amended Petition.) After
negotiations with counsel for the Review-Journal, Henderson also agreed to make the
requested documents available to the Review-Journal reporter for inspection. (See February
8, 2017 McLetchie Declaration in Support of Amended Petition at § 9.) It did so free of
charge. (/d.) That inspection took place on over the course of several days. (See id. at 9 20.)

After requests from the undersigned, Henderson provided an additional privilege
log on January 9, 2017. (See Exh. 5 to Amended Petition.) In that log, Henderson provided
a description of the documents being withheld or redacted, and the putative authority for
withholding or redaction. (/d.) The log also indicated who sent and received the emails
responsive to the NPRA request, but in instances where the sender or recipient was a city
attorney or legal staff, the log did not identify the attorney or staff person. (Jd.) That same
day, counsel for the Review-Journal, after reviewing the privilege log, asked Henderson to
revise its log to include the names of the attorneys and legal staff, and to also include the
identities of all recipients of the communications. (See February 8, 2017 McLetchie
Declaration in Support of Amended Petition at ] 12, 13.)

On January 10, 2017, Henderson provided the Review-Journal with a revised
privilege log (“Revised Log;” Exh. 6 to Amended Petition), as well as a number of redacted
documents corresponding to the log (Exh. 7 to Amended Petition.) In the Revised Log,
Henderson included a description of the senders and recipients of withheld or redacted
documents.

The Review-Journal filed an Amended Petition and a supporting Memorandum on
February 8, 2017. In the Amended Petition and Memorandum, the Review-Journal asserted
that Henderson’s attempt to charge it for a privilege review of the requested documents
violated the NPRA because the Act does not permit a governmental entity to charge a
requestor for a privilege review. (See Memorandum at pp. 5:23-6:22.) The Review-Journal
additionally asserted that Henderson Municipal Code § 2.47.085 and Henderson’s Public
Records Policy conflicted with the NPRA’s limitations in Nev. Rev. Stat. § 239.055(1) on
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the fees a governmental entity can charge for extraordinary use of personnel. (/d. at pp. 6:23-
7:22.)

In its Amended Petition, Review-Journal requested (1) that the Court issue a writ
of mandamus requiring Henderson to immediately make available all records the Review-
Journal had previously requested but had been withheld and/or redacted; (2) injunctive relief
prohibiting Henderson from applying the provisions of Henderson Municipal Code §
2.47.085 and the Henderson Public Records Policy to demand fees in excess of those
permitted by the NPRA; (3) declaratory relief stating that Henderson Municipal Code §
2.47.085 and the City of Henderson’s Public Records Policy invalid to the extent they
provide for fees in excess of those permitted by the NPRA; and (4) declaratory relief limiting
Henderson to charging fees for extraordinary use of personnel to fifty cents per page and
limiting Henderson from demanding fees for attorney review. (Amended Petition at pp. 12:7-
13:3.) Henderson filed a response to the Amended Petition and Memorandum on March 8§,
2017. The Review-Journal filed a reply on March 23, 2017.

Subsequently, on March 30, 3017, this Court conducted a hearing on the Review-
Journal’s Amended Petition. At that hearing, at the request from counsel for the Review-
Journal and the Court, counsel for Henderson finally agreed to provide the Review-Journal
a USB drive with copies of the requested documents. (Exh. 1 (Transcript of March 30, 2017
hearing) at p. 8:8-10.) At the conclusion of the hearing, this Court directed Henderson to
provide the Review-Journal with a “USB drive with the 69,000 pages [of requested
documents] on it.” (/d. at p. 24:15-20.)

On May 15, 2017, the Court entered an order denying the Review-Journal’s request
for a writ of mandamus, injunctive relief, and declaratory relief. In that order, however, the
Court noted that at the hearing, Henderson finally agreed to provide electronic copies of
69,979 pages of documents that were responsive to the Review-Journal’s public records
request. (Order at p. 2, 9 2.)

11/
/17
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1I. LEGAL ARGUMENT
A. Legal Standard for Reasonable Attorneys’ Fees.

Recovery of attorney fees as a cost of litigation is permissible by agreement, statute,
or rule. See Sandy Valley Assocs. v. Sky Ranch Estates Owners Ass’'n, 117 Nev. 948, 956, 35
P.3d 964, 969 (2001). In this case, recovery of attorneys’ fees is authorized by statute.
Nevada’s Public Records Act [NPRA] provides that “...[i]f the requester prevails, the
requester is entitled to recover his or her costs and reasonable attorney’s fees in the
proceeding from the governmental entity whose officer has custody of the book or record.”
Nev. Rev. Stat. § 239.011 (2). As the Nevada Supreme Court has explained, “...by its plain
meaning, this statute grants a requester who prevails in NPRA litigation the right to recover
attorney fees and costs, without regard to whether the requester is to bear the costs of
production.” LVMPD v. Blackjack Bonding, 131 Nev. Adv. Op. 10, 343 P.3d 608, 615
(2015), reh’g denied (May 29, 2015), reconsideration en banc denied (July 6, 2015). The

Court went on to explain that a party need only prevail on “any significant issue”:

A party prevails “if it succeeds on any significant issue in litigation which
achieves some of the benefit it sought in bringing suit.” Valley Elec. Ass’n
v. Overfield, 121 Nev. 7, 10, 106 P.3d 1198, 1200 (2005) (emphasis added)
(internal quotations omitted). To be a prevailing party, a party need not
succeed on every issue. See Hensley v. Eckerhart, 461 U.S. 424, 434, 103
S.Ct. 1933, 76 L.Ed.2d 40 (1983) (observing that “a plaintiff [can be]
deemed ‘prevailing’ even though he succeeded on only some of his claims
for relief”).

Id. at 615; see also DR Partners v. Bd. of Cty. Comm'rs of Clark Cty., 116 Nev. 616, 628—
29, 6 P.3d 465, 473 (2000) (reversing an order denying access and remanding to district court
to award fees).>

/11

/11

3 Other Nevada Supreme Court cases likewise make clear that a party who substantially
prevailed is entitled to recoup all attorney’s fees and costs, even if they did not ultimately
succeed on all claims. See, e.g., University of Nevada v. Tarkanian, 110 Nev. 581, 595-598,
879 P.2d 1180, 1189-90 (1994).

8 JAO4S
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1 B. The Review-Journal is the Prevailing Party.
2 As noted above, the Nevada Supreme Court has held that a party is the prevailing
3 | |party if it “succeeds on any significant issue in litigation which achieves some of the benefit
4 | lit sought in bringing suit.” Valley Elec. Ass’nv. Overfield, 121 Nev. 7, 10, 106 P.3d 1198,
5111200 (2005) (quotations omitted); accord Blackjack Bonding, 131 Nev. Adv. Op. 10, 343
6| |P.3d 608, 615. As discussed in the factual and procedural history above, although the
7 | |[Review-Journal did not obtain all the information or it sought in this litigation, Henderson
8 | [did not produce a substantial amount of the records the Review-Journal had sought until the
9 | |Court directed it to do so. The Review-Journal is therefore the prevailing party in this case,
10 | |which has yielded the production of 69,979 pages of additional documents. Furthermore, the
11 | lissues raised by the Review-Journal that were not successful were not frivolous, and the work
12 | |was all interrelated. See, e.g., Braunstein v. Arizona Dep’t of Transp., 683 F.3d 1177, 1187
13 | |(9th Cir. 2012).

—
AN

As the United States Supreme Court explained in Hensley v. Eckerhart, 461 U.S.

424, 440 (1983), “[w]here a lawsuit consists of related claims, a plaintiff who has won

ATTORNEYS AT LA
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17 | |did not adopt each contention raised.” Accord Cinevision Corp. v. City of Burbank, 745 F.2d
18 11560, 581 (9th Cir. 1984). In the context of a Lanham Act case, United States District Court
19 | |Judge Phillip M. Pro explained:
20 In evaluating the results obtained, the Court should be mindful that while in

some cases the claims upon which the plaintiff prevailed may be discrete
21 from those on which the plaintiff did not prevail, “[i]n other cases the
2 plaintiff's claims for relief will involve a common core of facts or will be

based on related legal theories.” Hensley, 461 U.S. at 435, 103 S.Ct. 1933.
23 In cases where the claims for relief are related, “[m]uch of counsel's time

will be devoted generally to the litigation as a whole, making it difficult to
24 divide the hours expended on a claim-by-claim basis.” Id.
25 | |Fifty-Six Hope Rd. Music, Ltd. v. A V.E.LA., Inc., 915 F. Supp. 2d 1179, 1188 (D. Nev.
26 | 12013), aff'd, 778 F.3d 1059 (9th Cir. 2015).
27 In the Ninth Circuit, courts apply a two-part analysis to determine whether fees can
28 | |be recovered for issues on which a party was unsuccessful. Thorne v. City of El Segundo,
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802 F.2d 1131, 1141 (9th Cir.1986). “First, the court asks whether the claims upon which
the [party] failed to prevail were related to the [party’s] successful claims. If unrelated, the
final fee award may not include time expended on the unsuccessful claims.” Id. (citing
Hensley, 461 U.S. at 434-35). If the claims are related, then the court considers the
“significance of the overall relief obtained by the [party] in relation to the hours reasonably
expended on the litigation.” Id. If the party “obtained ‘excellent results,” full compensation
may be appropriate, but if only ‘partial or limited success’ was obtained, full compensation
may be excessive.” Id.

In this instance, all the Review-Journal’s claims centered on a common core of facts
and law: attempting to obtain access to public records regarding Henderson’s dealings with
Trosper Communications and its principal, Elizabeth Trosper. After Henderson steadfastly
refused to provide the documents without charging exorbitant fees for privilege review by its
attorneys, the Review-Journal was forced to file a petition with this Court seeking a writ
directing Henderson to comply with its obligations under the NPRA. It was only after the
Review-Journal submitted its Petition, filed an Amended Petition, completed briefing in
support of its Petition, and prepared for and attended a hearing before this Court that
Henderson finally agreed to produce documents it had requested. Although the Court denied
the Review-Journal the relief it requested in its Amended Petition, the fact remains that the
Review-Journal was forced to petition the Court for extraordinary relief to finally get
Henderson to comply with its obligations under the NPRA to produce the requested public
records. Thus, the Review-Journal is the prevailing party in this matter.

C. TheReview-Journal’s Attorney Fees Are Reasonable and Fully Documented
1. The Review-Journal’s Attorneys’ Fees Are Reasonable.

Any fee-setting inquiry begins with the calculation of the “lodestar:” the number of
hours reasonably expended multiplied by a reasonable hourly rate. See, e.g., Blum v. Stenson,
465 U.S. 886, 896-97 (1984); accord Herbst v. Humana Health Ins. of Nevada, 105 Nev.
586, 590, 781 P.2d 762, 764 (1989). Relevant factors include the preclusion of other

employment by the attorney due to acceptance of the case; time limitations imposed by the
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client or the circumstances; the amount involved and results obtained; the undesirability of
the case; the nature and length of the professional relationship with the client; and awards in
similar cases. Kerr v. Screen Extras Guild, Inc., 526 F.2d 67, 69~70 (9th Cir.1975). In most
cases, the lodestar figure is a presumptively reasonable fee award. Camacho v. Bridgeport

Financial, Inc., 523 F.3d 973, 978 (9th Cir. 2008).

2. The Review-Journal is Entitled to a Full Award of Attorneys’ Fees for All
the Work Performed by Its Attorneys.

The Review-Journal anticipates Henderson may assert that any fees awarded in this
case should be reduced to reflect that the Review-Journal did not prevail in obtaining the
precise order it sought regarding the release of public records related to witness payments.
However, where, as here, the claims asserted by the Review-Journal in its petition for a writ
of mandamus—and the work done to obtain full disclosure of the records regarding witness
payments—are so interrelated that this Court should not separate those claims for the
purposes of awarding attorneys’ fees. The Review-Journal obtained access to the withheld
records—both via inspection and a USB drive—after filing suit.

As the Ninth Circuit has explained in the context of § 1983 cases, “where a plaintiff
in a § 1983 action alleges multiple interrelated claims based on the same underlying facts,
and some of those claims are frivolous and some are not, a court may award defendants
attorney’s fees with respect to the frivolous claims only when those claims are not
‘intertwined.”” Harris v. Maricopa Cnty. Superior Court, 631 F.3d 963, 971 (9th Cir.2011);
accord Fox v. Vice, 563 U.S. 826, 839-40 (2011) (discussing the “interrelated[ness]” of
plaintiffs’ frivolous and non-frivolous claims); see also McCown v. City of Fontana, 711 F.
Supp. 2d 1067, 1070 (C.D. Cal. 2010), aff’d, 464 F. App’x 577 (9th Cir. 2011) (holding that
although the plaintiff’s claims involved “different legal theories against different
defendants,” the court “should not attempt to divide the request for attorney’s fees on a claim
by claim basis” because each of claims “arose from a common core of facts™); cf Cain v.
J.P. Prods., 11 F. App’x 714, 716 (9th Cir. 2001) (holding that, in the context of a Lanham

Act case, “no apportionment was needed because the claims are so inextricably intertwined
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that even an estimated adjustment would be meaningless”) (citing Gracie v. Gracie, 217 F.3d
1060, 1068, (9th Cir.2000); other citation omitted).

The Review-Journal is the prevailing party in this litigation, which has yielded the
production of 69,979 pages of additional documents. Furthermore, the issues raised by the
Review-Journal that were not successful were not frivolous, and the work was all interrelated.
See, e.g., Braunstein v. Arizona Dep’t of Transp., 683 F.3d 1177, 1187 (9th Cir. 2012).
Accordingly, the Review-Journal is entitled to an award of attorneys’ fees for all the work
performed in this case.

3. The Brunzell Factors

In addition to calculating the lodestar, a court must also consider the requested
amount in light of the factors enumerated by the Nevada Supreme Court in Brunzell v.
Golden Gate Nat. Bank, 85 Nev. 345, 455 P.2d 31 (1969). Pursuant to Brunzell, a court must

consider four elements in determining the reasonable value of attorneys’ services:

(1) the qualities of the advocate: his ability, his training, education,
experience, professional standing and skill; (2) the character of the work to
be done: its difficulty, its intricacy, its importance, time and skill required,
the responsibility imposed and the prominence and character of the parties
where they affect the importance of the litigation; (3) the work actually
performed by the lawyer: the skill, time and attention given to the work; (4)
the result: whether the attorney was successful and what benefits were
derived.

Brunzell, 85 Nev. at 349, 455 P.2d at 33 (citation omitted); accord Shuette v. Beazer Homes
Holding Corp., 121 Nev. 837, 864-65, 124 P.3d 530, 548-49 (2005).

a. The Review-Journal Seeks Fees for a Reasonable Number of
Hours, and Exercised Appropriate Billing Judgment.

Pursuant to Nev. R. Civ. P. 54(d)(2)(B), statements “swearing that the fees were
actually and necessarily incurred and were reasonable” are set forth in the attached
declaration of Margaret A. McLetchie (“McLetchie Decl.”) and supported by the billings for
the Review-Journal’s attorney fees and costs attached hereto as Exhibits 4, 5, and 6.

The litigation in this matter was complex and time-consuming. As noted above,
counsel for the Review-Journal met and conferred extensively with Henderson City

Attorneys regarding the records request—both before and after filing the Petition in this
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matter. In addition, the Review-Journal was obligated to brief the matter extensively,
including amending the Petition after receiving additional records and information from
Henderson, and then filing extensive pleadings in support of the Amended Petition.

The Review-Journal’s counsel exercised appropriate billing judgment and
structured work on this case to maximize efficiencies, and the hours listed in the fee request
are neither duplicative, unnecessary nor excessive. (Declaration of Margaret A. McLetchie
at9 12.) See also Hensley v. Eckerhart, 461 U.S. 424,434 (1983) (“Counsel for the prevailing
party should make a good faith effort to exclude from a fee request hours that are excessive
redundant, or otherwise unnecessary, just as a lawyer in private practice ethically is obligated
to exclude such hours from his fee submission.”).

To keep billing as low as possible, Ms. Shell conducted work where appropriate.
Further, counsel utilized a student law clerk and a paraprofessional to perform tasks such as
research and organization to assure that attorneys with higher billing rates were not billing
for tasks that lower billers could perform. (McLetchie Decl. at § 14.) Potentially duplicative
or unnecessary time has not been included. (/d. at § 15.) In all these ways, counsel for the
Review-Journal has charged a reasonable and reduced rate for the attorneys’ time. (Id. at 9
3, 6.) Counsel also exercised appropriate billing judgment by not including in this application
certain time, even time which would likely be compensable. (Id. at ] 16.) The description of
costs and fees in this case also excludes all time spent working on this Motion, or as will be

necessary to Reply to any Opposition to this Motion. (Id. at ] 17.)

b.  An Analysis of the Brunzell Factors Supports the Award of the
Fees the Review-Journal Seeks.

As discussed above, the Nevada Supreme Court’s opinion in Brunzell sets forth a
number of factors that should be used to determine whether a requested amount of attorney
fees is reasonable. See Brunzell, 85 Nev. 345, 349, 455 P.2d 31, 33. Each of these factors
supports the amount sought.

/11
111
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i)  The Advocates

To be considered in determining the reasonable value of an attorney’s services are
the qualities of the advocate, including ability, training, education, experience, professional
standing, and skill. Jd The Review-Journal’s attorneys include attorneys, law clerks, and
paraprofessionals from McLetchie Shell LLC. Student law clerks, and paraprofessionals
were utilized whenever possible and appropriate to keep fees low.

Margaret A. McLetchie, working a total of 38.2 credited hours on this case, is a
Partner at McLetchie Shell with over fourteen years of experience, admitted to the bar in
both California and Nevada. Ms. McLetchie is a former Staff Attorney, Legal Director, and
Interim Southern Program Director for the American Civil Liberties Union of Nevada. While
with the ACLU of Nevada, Ms. McLetchie litigated several complex civil rights cases.

Ms. McLetchie, as an outside attorney who handles the Review-Journal’s public
records, FOIA, and court access matters, has extensive experience handling NPRA litigation
and similar matters. Indeed, she frequently represents the Review-Journal and other clients
in pursuing NPRA matters and overcoming objections to NPRA requests without having to
litigate. From 2007 through 2009, while working at the ACLU of Nevada, Ms. McLetchie
helped litigate issues pertaining to the Clark County School District’s refusal to provide
certain records in Karen Gray v. Clark County School District et al., Eighth Judicial Dist.
Ct. Case No. 07A543861. In that case, over seven years ago, the ACLU of Nevada was
awarded $46,118.00. Ms. McLetchie’s time on this case was billed at the rate of $450.00 per
hour, for a total billed of $16,434.00.

Alina M. Shell, working a total of 37.60 hours on this case, is a Partner at McLetchie
Shell with almost eight years of legal experience. Prior to transitioning into private practice,
Ms. Shell was an attorney with the Federal Public Defender (“FPD”) for the District of
Nevada. While employed by the FPD, Ms. Shell represented numerous defendants in a
variety of criminal cases which ran the gamut from revocations of supervised release to
complex mortgage fraud cases. She also wrote and argued several complex criminal appeals

in before the United States Court of Appeals for the Ninth Circuit. Since moving into private
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practice in June 2015, Ms. Shell has represented plaintiffs in state and federal court in civil
matters, including several civil rights cases. Ms. Shell has also represented the Review-
Journal in both state and federal court in public records matters. Ms. Shell’s time on this case
was billed at the rate of $300.00 per hour, for a total of $11,280.00.

Gabriel Czop, working a total of 15.70 credited hours on this case, is a law clerk at
McLetchie Shell, and is enrolled and in good academic standing at the William S. Boyd Law
School at the University of Nevada Las Vegas. Mr. Czop’s time on this case was billed at
the rate of $125.00 per hour, for a total billed of $1,962.50.

Pharan Burchfield, working a total of 5.80 credited hours on this case, is a
paraprofessional at McLetchie Shell. Ms. Burchfield has an associate’s degree in paralegal
studies, and has been a paralegal for three years. Ms. Burchfield’s time on this case was billed
at the rate of $100.00 per hour, for a total billed of $580.00.

In sum, the attorneys and employees at McLetchie Shell billed 97.30 hours on this
case, for a total 0of $30,931.50, at what would be a blended average of approximately $318.00
per hour—well under market for the experience brought to bear on this action. Reasonable
costs for documents, filing fees, and the like were calculated for a total billed of $902.84.
With costs, the total billed for McLetchie Shell is $31,834.34. Further qualification and
qualities, along with an itemization of these bills are included in the attached declaration of

Margaret A. McLetchie and Exhibits 4, 5, and 6.

i) The Work Performed, Including Skill, Time, and
Attention.

The work actually performed by the lawyer is relevant to the reasonableness of
attorneys’ fees, including the skill, time, and attention given to the work. Brunzell, 85 Nev.
at 349, 455 P.2d at 33. As demonstrated by the billing statement attached in Exh. 5 and the
attached declaration of Ms. McLetchie, a substantial portion of the work in this case was
done by a student law clerk and paraprofessional staff with low billing rates. Even though
some of the work was done by law clerk and paraprofessional staff, Ms. McLetchie was still
required to analyze the research and apply it strategically to the various arguments posed by

Henderson. As discussed above, counsel for the Review-Journal fully briefed this matter,
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including filing a petition and amending that petition. Counsel was also required to file a
memorandum in support of the petition and a reply brief.
iii) The Resulit.

Lastly, “the result: whether the attorney was successful and what benefits were
derived” is relevant to this inquiry. Brunzell, 85 Nev. at 349, 455 P.2d at 33. As noted above,
the Review-Journal is the prevailing party in this matter. Because each of these factors
weighs in the Review-Journal’s favor, this Court should exercise its discretion and award the

Review-Journal reasonable attorneys’ fees and costs in the sum of $31,834.34.

c. The Review-Journal’s Attorney Fees Are Reasonable When
Compared to the City of Henderson’s Attorney Fees in This
Matter.

Finally, the Review-Journal’s attorney fees are reasonable when compared to the
work performed by the Henderson City Attorneys and the attorneys of Bailey Kennedy, the
outside firm Henderson retained to represent it in this matter. Prior to Henderson’s retention
of Bailey Kennedy, as discussed above, counsel for the Review-Journal participated in
several telephone conference with Henderson city attorneys in an effort to resolve this matter.
(McLetchie Decl. at § 2.) On many of those calls, at least two city attorneys participated. (/d.)
By contrast, only Ms. McLetchie participated on calls with the Henderson city attorneys.

The billing rates of counsel for the Review-Journal are also reasonable when
compared to the billing rate of attorneys with Bailey Kennedy. On March 20, 2017, the
Review-Journal submitted a public records request to Henderson seeking “all public records
related to the retention and payment of the law firm of Bailey Kennedy pertaining to legal
services” it provided in this matter. (Exh. 2 (PRA letter).) Henderson provided documents
responsive to that request on April 4, 2017. (Exh. 3 (PRA response).) Those records reflect
payments made to Bailey Kennedy for legal services provided between November 30, 2016,
and February 28, 2017. (See generally id.) Bailey Kennedy’s top billers—Sarah E. Harmon
and Dennis L. Kennedy—billed at a rate of $495.00 per hour, while its lowest biller—Kelly
B. Stout—billed at a rate of $300.00.

/17

16 JA046




S
8
w
E
za
g8
L=
g
g e
[:cn
w
g

—_
=)
=
Q
o
— O
=R
2
za
o
Z <
v~
<

SE
Yo
e
v

5%
=g
[l
=
o
=]
o~
c

O 0 NN L R W)

—_— e = e
B S S a =}

=
8
z
Q
E
o
g 15
g
Zz
z
=

N RN NN N NN NN~ Hm e
0 I N L R W=, O YW O O

By comparison, as set forth above, Ms. McLetchie billed at a rate of $450.00 per
hour, while Ms. Shell billed at a rate of $300.00 per hour. Further, unlike Bailey Kennedy,
counsel for the Review-Journal utilized lower billers—such as law clerks and
paraprofessionals—whenever possible to reduce the costs of litigation in this matter. This
further evidences that the Review-Journal’s attorney fees in this matter are reasonable.

III. CONCLUSION

Based on the foregoing, he Review-Journal respectfully requests that this Court,
award the Review-Journal all of its attorneys’ fees and costs, pursuant to Nev. Rev. Stat. §
239.011(2), in the total amount of $31,834.34.

DATED this 1% day of June, 2017.

/8/ Margaret A. McLetchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Administrative Order 14-2 and N.E.F.C.R. 9, I hereby certify that on
this 1% day of June, 2017, I did cause a true copy of the foregoing PETITIONER LAS
VEGAS REVIEW-JOURNAL’S MOTION FOR ATTORNEY’S FEES AND COSTS in Las
Vegas Review-Journal v. City of Henderson., Eight Judicial District Court Case No. A-16-
747289-W, to be served electronically using the Odyssey File&Serve system, to all parties
with an email address on record.

Pursuant to NRCP 5(b)(2)(B) I hereby further certify that on the 1% day of June,
2017, I mailed a true and correct copy of the foregoing PETITIONER LAS VEGAS
REVIEW-JOURNAL’S MOTION FOR ATTORNEY’S FEES AND COSTS by depositing

the same in the United States mail, first-class postage pre-paid, to the following:

Josh M. Reid, City Attorney

Brandon P. Kemble, Asst. City Attorney

Brian R. Reeve, Asst. City Attorney

CITY OF HENDERSON’S ATTORNEY OFFICE
240 Water Street, MSC 144

Henderson, NV 89015

Dennis L. Kennedy

Sarah P. Harmon

Kelly B. Stout

BAILEY KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, NV 89148

Counsel for Respondent, City of Henderson

/s/ Pharan Burchfield
An Employee of MCLETCHIE SHELL LLC

18 JA 046




ATTORNEYS AT LAW
701 EAST BRIDGER AVE,, SUITE 520

LAS VEGAS, NV 89101
(702)728-5300 (T) / (702)425-8220 (F)

WWW.NVLITIGATION.COM

W 0 N N R W

NNNI\)NNI\)[\)N»—!»—A»—A;—A»—A»—A»—A»—A»—A»—A
OO\]O’\U\JAUJI\)’—*O\OOO\]O\UN-D-UJN’—‘O

DECL

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: alina@nvlitigation.com

Counsel for Petitioner

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS REVIEW-JOURNAL, Case No.: A-16-747289-W

Petitioner, Dept. No.: XVIII
VS.
ATTORNEY MARGARET A.
MCLETCHIE’S DECLARATION IN
SUPPORT OF PETITIONER LAS
Respondent VEGAS REVIEW-JOURNAL'S

MOTION FOR ATTORNEY FEES

AND COSTS

MARGARET A. MCLETCHIE, attorney for Petitioner Las Vegas Review-Journal,

CITY OF HENDERSON,

hereby declares that the following is true and correct under the penalties of perjury:

1. Thave personal knowledge of the facts set forth below, and if called as a witness,
could testify to them. I am an attorney duly licensed to practice law in Nevada. I represent
the Petitioner Las Vegas Review-Journal (“Review-J ournal”) in this proceeding.

2. My representation has involved, inter alia: developing and implementing a strategy
to bring this action, filing a petition, an amended petition, and a supporting memorandum
and reply. I also represented the Review-Journal at a hearing on this matter, and participated
in multiple phone calls with several Henderson city attorneys to address the legal dispute at
issue in this matter; at least two city attorneys participated in each call.

Rates: Hours Worked Per Biller

3. Ibilled at a reduced rate of $450.00 per hour in this matter for 2016 and 2017. This
rate, as well as the rate for my partner, Alina M. Shell ($300.00), our law clerk ($125.00),

and our paralegal ($100.00) are reduced from the standard rates we charge clients and are
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appropriate for the Las Vegas legal market and in this case due to its nature and my related
expertise.

4. I was admitted to the California bar in 2002. I have diverse and extensive legal
experience, including in criminal matters and in complex litigation. I am a partner at
McLetchie Shell with over fourteen years of experience, admitted to the bar in both
California and Nevada. I previously served as a Staff Attorney, Legal Director, and Interim
Southern Program Director for the American Civil Liberties Union of Nevada. I also worked
on public records act matters. From 2007 through 2009, I also helped litigate issues
pertaining to the Clark County School District's refusal to provide certain public records in
Karen Gray v. Clark County School District et al., Eighth Judicial Dist. Ct. Case No.
07A543861. In that case, completed over six (6) years ago, the ACLU of Nevada was
awarded $46,118.00.

5. Now, in private practice, as an outside attorney who handles the Review-Journal’s
public records, FOIA, and court access matters, I have extensive experience pertinent to this
action. Indeed, I frequently represent the Review-Journal and other clients in pursuing public
records matters, including overcoming objections to requests without having to litigate.

6. My time on this case was billed at the discount rate of $450.00 per hour for 2016
and 2017. I also reduced my hourly rate for several of my time entries, resulting in a total of
$16,434.00.

7. My partner, Alina M. Shell, was admitted to the Nevada bar in 2009, and has almost
eight years of legal experience. Prior to moving into private practice in 2015, Ms. Shell as
an attorney with the Federal Public Defenders (FPD) for the District of Nevada. While
employed by the FPD, Ms. Shell represented numerous defendants in a variety of criminal
cases which ran the gamut from revocations of supervised release to complex mortgage fraud
cases. She also wrote and argued several complex criminal appeals in before the United
States Court of Appeals for the Ninth Circuit. Since moving into private practice in June
2015, Ms. Shell has represented plaintiffs in state and federal court in civil matters, including

several civil rights cases. Ms. Shell has also represented the Review-Journal in both state and
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federal court in public records matters.

8. Ms. Shell’s time on this case was billed at the discounted rate of $300.00 per hour,
for a total of $11,280.00.

9.  Gabriel Czop is a law clerk at McLetchie Shell, and is enrolled and in good
academic standing at the William S. Boyd Law School at the University of Nevada Las
Vegas. Mr. Czop’s time on this case was billed at the rate of $125.00 per hour, for a total
billed of $1,962.50.

10. Pharan Burchfield is a paraprofessional at McLetchie Shell. Ms. Burchfield has an
associate’s degree in paralegal studies, and has been a paralegal for three years. Ms.
Burchfield’s time on this case was billed at the rate of $100.00 per hour, for a total billed of
$580.00

True and Accurate Billing Statements; Billing Practices

11. The details regarding the fees incurred by my firm are accurately detailed on the
billing statements attached Exhibit 4 (sorted by date) and Exhibit 5 (sorted by biller) were
reasonably and necessarily incurred to pursue this action. While the descriptions on the
billing statement attached as Exhibits 4 and 5 have been edited to avoid unnecessary
disclosure of information regarding attorney-client communications and work product, the
fees and time detailed are accurate reflections of work performed.

12. I exercised appropriate billing judgment and structured work on this case to
maximize efficiencies, and the hours listed in the fee request are neither duplicative,
unnecessary nor excessive.

13. Exhibit 6 details costs incurred in this matter.

14.  Asis McLetchie Shell LLC’s practice, where appropriate, lower billers performed
work at lower billable rates, under my direction. Organizing work in this fashion has allowed
me to keep billing as low as possible.

15.  Further, potentially duplicative or unnecessary time, including duplicative time for
my attendance at the hearing before this Court on March 30, 2017 has been deducted.

16. I also exercised appropriate billing judgment by rot including in this application
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certain time, even time which would likely be compensable.
17.  Finally, the description of fees and costs in this case also excludes all time spent
working on this Motion, or as will be necessary to Reply to any Opposition to this Motion
I certify and declare under the penalty of perjury under the laws of the State of

Nevada that the foregoing is true and correct.

Executed on:  June 1, 2017

}MGARE%XCLETCHIE
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Electronically Filed
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

LAS VEGAS REVIEW-JOURNAL,
CASE NO. A-16-747289-W

Plaintiff,
DEPT. XVIII

vs.

CITY OF HENDERSON,

Defendant.

BEFORE THE HONORABLE J. CHARLES THOMPSON, DISTRICT COURT JUDGE

THURSDAY, MARCH 30, 2017
TRANSCRIPT OF PROCEEDINGS RE:

PETITION FOR WRIT OF MANDAMUS

APPEARANCES:
For the Plaintiff: ALINA SHELL, ESQ.,
MARGARET A. McLETCHIE, ESOQ.
For the Defendant: DENNIS L. KENNEDY, ESQ.,

JOSH M. REID, ESQ.,
BRIAN R. REEVE, ESQ.

RECORDED BY: JENNIFER P. GEROLD, COURT RECORDER
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LAS VEGAS, NEVADA; THURSDAY, MARCH 30, 2017

[Proceeding commenced at 8:57 a.m.]

THE COURT: Page five, the Las Vegas Review-Journal versus
Henderson. Okay. Counsel, for the record.

MS. SHELL: Good morning, Your Honor. Alina Shell and
Margaret McLetchie on behalf of the Review-Journal.

MS. McLETCHIE: Good morning, Your Honor.

MR. KENNEDY: And for the Defendant, City of Henderson, Dennis
Kennedy along with City Attorney Josh Reid and Assistant City
Attorney Brian Reeve.

MR. REEVE: Good morning, Your Honor.

THE COURT: Okay. This is the Review-Journal's petition.

MS. SHELL: Yes, Your Honor. Thank you. 1In its opposition to
our memorandum, Your Honor, the City of Henderson has thrown up a
lot of red herrings that it hopes Your Honor might catch onto, but
really what is important in this case and what is central to this
Court's consideration is the Nevada Public Records Act and what --
and the intent of the Nevada Public Records Act. And that is to
ensure that the public has easy access to government records.

What we have here is an issue where the City of Henderson
has enacted an ordinance and is trying to enforce an ordinance
against the Review-Journal that is at conflict with the NPRA.
Specifically, the NPRA provides that, as I said, the public should

have easy access to records. And that the -- that to the extent
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that there's -- are any charges that attach to a request for
records, those charges only attach to providing copies or to
extraordinary use in providing those copies.

What we have here is not a charge that the City wants to
offer up for providing copies. What they are trying to charge the
Review-Journal for is a privilege review. Aand that, Your Honor, is
at odds with the -- with the NPRA. 1It's not the -- and the reason
that it's at odds with the NPRA, Your Honor, is because it's not
the public's job to pay for a municipality like the City of
Henderson to conduct a privilege review.

Now,‘one of the issues that the -- that the City of
Henderson has presented is that this is a moot issue. Now,
granted, we have -- as we've acknowledged in our papers and as
discussed at length in the response by the City of Henderson, we
put forth this public records request. When we received the notice
from the City of Henderson that it wanted to charge these -- the
Review-Journal almost $6,000, not even to provide copies of the
documents, but just to tell us whether they would even provide the
documents for the copies.

Ms. McLetchie, my law partner who is sitting with me at
counsel table, called the City of Henderson and attempted to work
this out. We attempted to come to an arrangement. We attempted to
ask them to reconsider the ordinance in the policy that they have
in place that is -- that they're relying on to charge this frankly

serious fee just to get copies of records. Just to -- not even to
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get the copies, just to tell us if they'll give us the copies.

When Ms. McLetchie spoke to the City of Henderson, they
made their position very clear, and indeed as indicated in Exhibit
D to the City's response, they said, we believe that this policy is
proper, but it said the City is interested in having the Courts
provide clarity to the meaning and application of NRS 239.005 as
clear and concise guidance on these provisions would greatly
benefit both local governments.

So although we tried to work this out, once it became
clear that they're -- that the City of Henderson was not going to
rescind its policy and was not going to rescind its request for
this fee to conduct a privilege review, this litigation was
started.

After we started the litigation, Henderson and
Ms. McLetchie -- Ms. McLetchie had several phone calls -- I wasn't
on the calls, but I got to hear quite a few of them where she was
speaking sometimes to two or three attorneys at once trying to
resolve this. Eventually in December, they permitted our clients,
the reporter, to review the documents. They've never provided
copies. I mean, this is part of the --

THE COURT: Did you ask for copies?

MS. SHELL: We have asked for copies and we've asked --

THE COURT: Even copies of the ones that are not -- that they
claim privilege or have redacted some of themn.

MS. SHELL: Correct.

4
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THE COURT: And I think it's your Exhibit 7 to your petition;
is that right?

MS. SHELL: That includes some documents that they provided,
Your Honor.

THE COURT: I think your Exhibit 7 is the ones that we are
primarily in dispute; is that right?

MS. SHELL: I'm sorry, Your Honor. What was that?

THE COURT: Your Exhibit 7 to --

MS. SHELL: Yes ~-

THE COURT: =-- those are the ones that you -- that are
primarily in dispute at this point; is that right?

MS. SHELL: That is part of the issue. There are still copies
that we've -- our reporter has reviewed some copies.

Now, they provided these -- Exhibit 7 were provided so
that we can review and assess the redactions that Henderson had
done.

THE COURT: All right. But --

MS. SHELL: So there are still copies of documents.

THE COURT: But when your reporter went to the City and
reviewed them I guess online; is that right? Some computer or
something?

MS. SHELL: They had made a computer available specifically
for just the review.

THE COURT: And did your reporter ask for copies of any of the

documents your reporter saw?
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MS. SHELL: She did not because we still had this issue -- or
Ms. McLetchie may have an answer to that.

THE COURT: I think that they'll give those to you or I
thought that they would have.

MR. KENNEDY: Just for the record, that's correct. No copies
were requested or made.

THE COURT: Okay.

MS. McLETCHIE: Your Honor, if I may so just to clarify what
we originally requested you have two rights under the Nevada Public
Records Act. You can request copies or you can request an in-
person inspection. We requested copies. What Mr. Reid offered and
what I accepted as an interim solution while this Court was
resolving issues, was to allow an in-person inspection.

Now, whether or not they would have made one or two
copies available at that inspection is frankly not -- is frankly
not the point, Your Honor. The point is that we wanted copies and
they said in order --

THE COURT: Do you still want the copies?

MS. McLETCHIE: We would still have -- we would still like,
without the exorbitant charge, a USB drive with the documents
requested, yes, Your Honor.

THE COURT: If you wanted copies and they gave -- there's
69,000 pages according to what I read.

MR. KENNEDY: Right.

THE COURT: If you want 69,000 pages, 1 guess they can run

6
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that off.

MS. McLETCHIE: Well, Your Honor, the usual practice --

THE COURT: Do you want that?

MS. McLETCHIE: Your Honor, at this point -- at this point we
don't need 69,000 pages printed out, but what -- what my reporter
wanted originally rather than have to go and spend almost a week, I
think, at Henderson's office and to review under difficult
circumstances, what we had asked for was the right to inspect --

THE COURT: But you still want the copies?

MS. McLETCHIE: -- copies. We -- we that issue isn't moot,
Your Honor, because we requested copies. The usual --

THE COURT: So you still want the copies?

MS. McLETCHIE: Your Honor, what -- what usually the practice
is, so I'm clear, is what the usual practice is is that they give
us a USB drive rather than allow -- rather than require us to come
in person and then everybody can avoid the expense of copies.

THE COURT: I'm a very old Judge. A USB drive?

MS. McLETCHIE: I'm sorry, Your Honor.

MS. SHELL: TIt's like a little stick that you put in the
computer that's like --

THE COURT: Okay. I know what an email is, but I'm --

MS. McLETCHIE: It's a -- it's a --

MS. SHELL: TIt's a portable storage device.

MS. McLETCHIE: -- essentially instead of the old floppy

drives that we've had --
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THE COURT: Okay.

MS. SHELL: =-- or CDs --

THE COURT: It's the stick you stick in the computer?

MS. McLETCHIE: Correct, Your Honor.

THE COURT: Okay.

MS. McLETCHIE: And it's an easy way for us to solve some of
the logistical issues of providing copies, but from our position --

THE COURT: Are you -- are you willing to give them a USB
drive with all the documents?

MR. KENNEDY: Sure.

THE COURT: Okay. Well does that resolve --

MS. SHELL: It does not, Your Honor, and here's why it
doesn't.

THE COURT: Okay.

MS. SHELL: Because we still have this ordinance in place in
Henderson that is directly at odds with the NPRA. And, you know,
it's -- it's a bit of an old chestnut, but there is this rule of
construction called Dillon's Rule which says that when a
legislature evidences an intent to regulate a particular area of
law that you can't have a municipality, have a law that's at
conflict with the legislature's intent.

THE COURT: If they're willing to give you what you requested
on a drive rather than printing the paper, maybe we don't need to
get to the constitutionality of their rules. I mean, if they're

willing to give it to you that would resolve the case wouldn't it?
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MS. SHELL: It would only revolve it with regardé to this
particular issue --

THE COURT: Well, that's what we're worried about.

MS. SHELL: -- but this is -- this is something that is
capable of repetition and that is another issue that we have in
this matter. Is that this is --

THE COURT: Well, up until this case what I read was that you
guys had been cooperating and getting things back and forth -- or
at least getting things to the RJ when they requested it.

MS. SHELL: I don't think that there is -- this is not -- this
is not an issue, Your Honor, respectfully, where simply because you
have a pattern and practice of everything being okay most of the
time and then you have like this one incident that --

THE COURT: 1I'm just worried about this case. If they're
willing to give you the documents, I think that that ought to solve
it.

MS. SHELL: I understand your -- what you're saying, Your
Honor, but again our concern is that this will be an impediment in
future cases not just for the RJ.

THE COURT: Well, let's worry about the future cases when we
get there. That's for maybe a younger Judge.

MS. SHELL: Well, Your Honor, we are -- we are concerned that
this is something that is capable of repetition. And there's no
indication that they're going to rescind a policy which is at odds

with the NPRA.
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THE COURT: I was -- I was led to believe that our hearing
today was to argue over the redacted documents that you have in --
that you attached to your petition.

MS. SHELL: Yes, we also have issues with the redactions, Your
Honor. And I won't -- I think I went through in detail in my reply
some of my issues with the redactions and the withholdings.

But, the thing to remember in NPRA cases dealing with the
Public Records Act is that the burden -- there's a presumption. We
start with a presumption under the law that records are public and
that they should be easily accessible. And that's a presumption
that can only be overcome by the government entity who wants to
withhold the documents. And they have to prove that by the
preponderance of the evidence.

And what we have here is an issue where in certain
instances =-- and I would direct Your Honor's attention to the most
recent log, the third privilege log that was produced by the by the
City and that would be at --

THE CQURT: That's your Exhibit 6.

MS. SHELL: 1It's actually, I was looking at the Exhibit H to
the -- I think it is our Exhibit 6, but it's also Exhibit H to the
City's response. And what we have here --

MR. KENNEDY: That is the most recent --

THE CQURT: It's the same one. I've got it here.

MS. SHELL: Correct. It is the third privilege log. And we

have dozens of documents here where the -- there's a few different
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categories, one of them is attorney-client privilege.

THE COURT: Right.

MS. SHELL: There are dozens of documents here where the City
has asserted they can't release the -- they won't release them
because of attorney-client privilege. However --

THE COURT: There's also the liberty of processed privilege a
confidential personal information which I guess would contain
social security numbers and things like that.

MS. SHELL: And, Your Honor, we don't contest that last
category. When it comes to personal identifying information, we
agree that those redactions are appropriate. Our concern comes
more with the assertions of attorney-client privilege, deliberative
process privilege, and, I believe, that -- yeah, those were the two
main categories of documents that were withheld.

Now when it comes to attorney-client privilege as I said
in our papers, attorney-client privilege needs to be construed
narrowly because it can be an impediment to open access to
documents and that's what the Supreme Court said in the Whitehead
case.

And the other thing that has been said by the Supreme
Court is you can't just -- this is a law in some ways like
discovery issue. You can't just put forth a boilerplate assertion
of privileged documents without providing more detail so that the
person requesting the document can assess whether that is an

appropriate withholding or redaction.
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And what we have here with their third privilege log,
when you have these assertions of attorney-client privilege, it's
very generalized language that makes it impossible for the
Review-Journal to discern what exactly the nature of the
attorney-client privilege is.

You have dozens of them where it's just electronic
correspondence containing communication between attorney and staff
made for the purposes of facilitating legal -- the rendition of
professional legal services to the Trosper contract terms.

I mean, it'’s so vague that it's essentially meaningless
to me. Like, every time I wrote that I didn't understand what that
meant. And that's part of the problem we don't know what those
documents are. If -- if --

THE COURT: What is the Trosper contract?

MS. SHELL: Your Honor, Trosper Communications was a
communications firm that had contracted for a period of time with
the City of Henderson to provide different services like public
relation services.

THE COURT: Did they have a contract?

MS. SHELL: As far as I know, they had a contract.

THE COURT: Well, the contract itself should be available to
you.

MR. KENNEDY: Correct. 1It’s public record.

MS. SHELL: And that, Your Honor, there was actually one other
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THE COURT: I guess, if there was negotiations involving that
contract and -- and staff was discussing what to offer or what to
agree to or how much to pay or something like that that probably
would be -- between the attorneys and the staff that would probably
be something that would be privileged, but there's an awful lot of
those same things, I agree with you.

MS. SHELL: Yes, Your Honor. I mean, to the extent that there
may be those documents. Those may be properly withheld, but it's

impossible to discern from their log what those documents are and

what they actually talk about. The actually -- and, Your Honor, I
actually --
THE COURT: How do I =-- how do I resolve this?

MS. SHELL: I think the way to revolve it, Your Honor, is to
take the documents in camera and review them to see if they had
been properly withheld.

THE COURT: Well, they offered to give them to me in camera.
I was really excited about reading a couple hundred documents.

MR. KENNEDY: 1I'm sure -- I'm sure that you were.

MS. SHELL: Well, yeah, and Ms. McLetchie also pointed out
another thing would be, and it's actually what I put in the reply,
is that we need a better log so that we can assess the privilege
because they're asserting the privilege. 1It's their burden to
prove it. We can't tell if they're meeting their burden.

THE COURT: And that's true. I agree. They have to make a

demonstration and --
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MS. SHELL: They also asserted deliberative privilege process,
Your Honor, as to a lot of the same documents, so. I just -- I had
only mentioned two categories.

THE COURT: I guess that deliberative privilege exception is
where you've got staff members discussing how they're going to
present something or give it to the commissioners to decide; is
that right?

MS. SHELL: Right. And that's not what the deliberative
process privilege is meant to encompass, Your Honor. And as I
pointed out, indeed, in one of the cases that is actually sighted
in Henderson's moving papers, the deliberative process privilege is
meant to apply to communications and records that deal with
significant policy judgments.

And there's no evidence when you look where they've
asserted, the -- you'll forgive me, Your Honor, as I flip back and
forth between these things -- the deliberative process privilege
one of the documents that they cite is electronic correspondence
containing mental impressions and strategy of city management
regarding preparation of public statement and comments on draft
statement. A public statement isn't a significant policy judgment
issue. -

THE COURT: I guess it depends about what the statement is.

MS. SHELL: Well, and it's impossible -~ frankly, Your Honor,
it's impossible to discern from the log what that policy statement

is.
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THE COURT: I must confess I had not heard about the
deliberative privilege previously, so I wasn't very familiar with
it.

MS. SHELL: Your Honor, just -- and as another alternative to
in camera review, that -- your Court -- the Court could find that
they haven't met their burden and just direct the City of Henderson
to produce the records.

THE COURT: Okay.

MS. SHELL: All right. Your Honor, thank you.

THE COURT: Thank you.

MR. KENNEDY: Your Honor, with respect to the first issue and
that is the inspection and production of the documenﬁs. We
produced almost 70,000 pages. Nobody asked for a single copy of
anything and as we told the Court this morning, we're willing to
provide those.

THE COURT: Okay. Well, I guess they want them.

MR. KENNEDY: Well, okay. They didn't have to sue us to get
them.

THE COURT: We'll -- I'll accept that as a stipulation that
you will provide it within five days.

MR. KENNEDY: Yes. We will.

THE COURT: All right. Thank you. That will resolve that
issue.

MR. KENNEDY: Secondly, the Court is correct. With respect to

the argument about can you or can't you charge a fee, what can the
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fee be, and all of that, we're just -- we're going to produce
these. That's really not an issue before the Court.

THE COURT: Well, at one time it was. You did request money
for privilege review. I don't know that the statute says you're
entitled to money for privilege review. Now, if it's an
extraordinary request, maybe that's part of it, but I -- that's
arguable either way.

MR. KENNEDY: It is arguable either way. Just -- the Court
doesn't have to decide it. The last issue is on the -- the
privilege law.

THE COURT: The privilege.

MR. KENNEDY: Okay. And the Nevada Supreme Court has dealt
with this. 1In the context of the Public Records Act in Reno
Newspaper versus Gibbons one of the guestions before the Supreme
Court was, what do you have to put in this privilege log? Because
the statute says if -- you'll say we can't produce it, we give you
the reasons why, and cite the statute. That's -- that's what the
Public Records Act says. And the Nevada Supreme Court said, well,
exactly what do you have to tell the other party?

And the question involved the legendary Vaughn Index.
It's a federal case and it says under the Federal Act here's what
you have to do. The Supreme Court said, well, you don't have to do
a Vaughn Index 'cause every case is different. The Supreme Court
said, in order to -- and I'm reading out of the Gibbons case, in

order to preserve a fair adversarial environment, the log should
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contain, at a minimum, a general factual description of each record
withheld and a specific explanation for nondisclosure. So describe
the document and tell us why you're not disclosing it.

So in our Exhibit H, what we did was we described the
document, by document number and a description of it, and then --
and, you know, who wrote it, who sent it, that, and then cited
whatever the -- whatever the reason for withholding was; either
attorney-client communication or the deliberative privilege. And
so that's what we did and that -- that satisfies the test in
Gibbons.

Now, in the next paragraph the Supreme Court in Gibbons
-- and this is at -- it’s 127 Nevada Advance Opinion 79, I just
have the cite to the Pacific page it's at 884. The Supreme Court
said, and if that's not sufficient -- what is it, describe it, and
tell us why you're withholding it, Supreme Court said, if that's
not enough in order for a decision to be made, the Supreme Court
says, to the delight of trial Judges everywhere, in other words an
in camera review may be used to supplement a log, but it may not be
used as a substitute where a log is necessary. Which means provide
the log. If that's not good enough, then in camera review.

That's why we said in your response, we'll provide them
to the Court in camera. And that's what Gibbons says. If you look
at the log and you say, fine, I know what the document is, I know
what the privilege is, but I've got to look at it, then in camera

review --—
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THE COURT: My concern is that you have repeated kind of a
boilerplate explanation. It's fairly detailed, but it's still a
boilerplate explanation for an awful lot of documents.

MR. KENNEDY: Yeah. It is. And you know -- you know, Your
Honor, what the response to that is? It is in footnote three in
that Gibbons opinion, footnote three the Supreme Court addresses
that issue. And it says, you know what, you can't ask for too much
because if you give a little bit more, you're going to waive the
privilege.

And in footnote three, the Court says we understand that
problem. And so here's why we're deciding the case the way we do.
And in -- in footnote three they cite a couple cases which -- which
hold that which say you don't -- you don't have to go so far as to
endanger the privilege. So that's what we did. Said here's the
document attorney-client or deliberative and as the Supreme Court
said in Gibbons, we'll give them to the Court in camera if that's
necessary.

And so what we did was really strictly complied with the
Public Records Act as the Supreme Court interpreted it in Gibbons.
As I said, much to the delight of trial Judges everywhere, but that
is -- that is what the Supreme Court said so that's why we did what
we did.

And those are -- those are all the points I want to make.
Okay. Thank you.

MS. SHELL: Thank you, Your Honor, I just have a couple of
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brief points. The first thing that I would to say is Mr. Kennedy
said we didn't have to sue to get these records. Clearly we did
because this is the first time we've been given an -- they've told
us they're going to give us‘a USB drive so obviously we did have to
bring this case to the Court.

THE COURT: That's done.

MS. SHELL: Yeah. And, Your Honor, in terms of the privilege
log, there's actually on the next page of the Gibbons opinion so
that would be the Pacific Reporter on page 885, what Gibbons says,
and I think it echoes what Your Honor's concerns were, we cannot
conclude that merely pinning a string of citations to a boilerplate
declaration of confidentiality satisfies the State's prelitigation
obligation under NRS 239.0107 to cite specific authority that makes
the public book or record a part or a part thereof confidential.

And in fact, I actually believe, Your Honor, although
it's been an hour or two since I read the Gibbons opinion, that in
Gibbons the Supreme Court actually told the State to go and revise
its privilege log to provide more information. And we're in the
same situation here where we don't have sufficient --

THE COURT: Well, 'cause I didn't go back and read the Gibbons
case. I know that you both referenced it, but I didn't go back and
read it. What was the explanation offered in the Gibbons case that
was insufficient?

MS. SHELL: I believe those -- some of those fell under -- and

forgive me, Your Honor, this was in the Gibbons case, the Reno
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Newspapers had asked for emails between then Governor Jim Gibbons
and a series of individuals. And there were I believe -- I
believe, gosh, Maggie, do you remember?

THﬁ COURT: I mean --

MS. SHELL: I don't recall the nature --

THE COURT: Was it as detailed as these explanations here?

MR. KENNEDY: No.

THE COURT: -- that electronic correspondence containing
communication between attorney and staff made for the purpose of
facilitating the rendition of professional services re Trosper
contract terms.

MR. KENNEDY: Right.

MS. SHELL: Your Honor, I --

THE COURT: 1It’s fairly detailed. I mean, if it's true it
would be a --

MS. McLETCHIE: Your Honor, if I recall and, I don’t --
unfortunately, we don't have the case in front of us, but if I
recall, the issue that they came up with is the same issue that we
had here in that regardless of whether it took the form of a log or
a declaration, the issue was that it was just boilerplate and there
is the balancing act that Mr. Kennedy mentioned, but you still have
to provide -- and this is what the Gibbons Court said, you still
have to provide enough information so that the other side can
ascertain whether or not the privilege is properly being brought.

THE COURT: If -- if you’re --
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MS. McLETCHIE: And both we and Your Honor had some confusion

THE COURT: If these statements are accurate, I would think
that the privilege is -- I mean, the privilege is validly claimed.
Now, if you claim that the privilege isn't accurate, then I have to
look at it to see if it's accurate.

MS. McLETCHIE: We have to -- I’'m sorry, go ahead, Ms. Shell.

MS. SHELL: It's impossible because it is when you look at
when they say facilitating the rendition of professional legal
services, that is -- we just can't tell. I mean frankly it's just
-- it's difficult to discern because that is taken directly from
the statute. That's not actually a descriptor. So that's why we
can't tell if the privilege is being properly asserted and that's
why --

THE COURT: Well, the only way to know is to look at the
document.

MS. SHELL: That's correct, Your Honor.

THE COURT: You want me to do that?

MS. SHELL: I believe we would, Your Honor.

MS. McLETCHIE: We would also ask that the log also be updated
so that they better describe the documents so we can match up just
provide enough information to us to see --

THE COURT: The documents are copied in this Exhibit 7 aren't
they?

MS. McLETCHIE: Some of them are, Your Honor. They both
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withheld documents and they redacted documents. So there's some
that were provided and there are some that were withheld in their

entirety, but we need more of an explanation --

THE COURT: Well, I looked up, for example, the very first one

which was log number three, it's so small I can't read it.

MS. McLETCHIE: Your Honor, we need more information --

THE COURT: Maybe it's my poor eyes, but I --

MS. SHELL: Yeah.

MS. McLETCHIE: -- about either the nature of what was
redacted or the nature of the document that was withheld so that we
can tell at least whether or not the privilege applies.

THE COURT: OQkay.

MS. SHELL: And unless Your Honor has any further questions?

THE COURT: Anything further?

MR. KENNEDY: I can answer your question about Gibbons.

THE COURT: Okay. What did they -- what were they?

MR. KENNEDY: In Gibbons, they didn't give a log. They just
gave a statement. This is at --

THE COURT: What was the statement?

MR. KENNEDY: -~ 876 in the Pacific third cite. The State
informed the RGJ, the Reno Gazette Journal, that all of the
requested emails were confidential because they were either
privileged or not considered public records. The Review-Journal
repeated its request for a log containing a description of each

individual email so it could assess whether to challenge the
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State's classification. No log in that case, so.

THE COURT: So they didn't have the statement that you have
given here?

MR. KENNEDY: That is correct.

THE COURT: Okay.

MR. KENNEDY: That is correct. And that was, of course, that
was the problem. You just --

THE COURT: Well, unless there's some indication that they --
that the City has misrepresented what these are, I think this is an
adequate description of the privilege.

MS. McLETCHIE: Your Honor, if I may, I think the whether it
was -- whether it's on a log and separated out by document or
whether it's in a declaration as it was in the Gibbons case, we
have the same problem because we don't have enough information to
ascertain whether or not the privilege is properly brought.

We're not supposed to be in a situation where we're
supposed to assume that they're properly bringing the privilege and
that we somehow have to figure out which we can't do without more
information.

THE COURT: TIf this is all the Gibbons case requires, I think
they've satisfied it.

MS. McLETCHIE: They don't just require a log, they require
enough information so that we can ascertain whether or not the
privilege is properly being brought and that's --

THE COURT: I think this is enough information.
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MS. McLETCHIE: Your Honor, I respectfully disagree. And if I

may raise just one last issue with regard to the declaratory relief

and the injunctive relief. I do just want to make one last pitch.
I've heard Your Honor's position, but my ~-- my view is that they
shouldn’t -- the public's entitled to clarity.

There's an ordinance and there's a policy in Henderson
right now that is at odds with the NPRA for two reasons. Both
because they're applying it to allow for fees for things like
privilege review and because the figure, the per page number is
higher =--

THE COURT: They're not arguing for any more money. They're
not going to -- they’re not going to ask you for any money.

MS. McLETCHIE: Then I would ask that they -- that they
voluntarily rescind that policy.

THE COURT: Well, that's -- we'll worry about it at the next
case. But, they're going to give you a stick -- what do you call
it?

MS. SHELL: A USB drive, Your Honor.

THE COURT: USB drive with the 69,000 pages on it and I'm
going to deny the rest of the petition.

MR. KENNEDY: Very good.

THE COURT: I need an order to that effect.

MR. KENNEDY: I will prepare the order and run it by counsel.

THE COURT: Send it by counsel.

MS. McLETCHIE: Thank you, Your Honor.
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MR. KENNEDY:

Surely.

THE COURT: Have a good day.

[Proceedings concluded at 9:29 a.m.]
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VIA MAIL AND E-MAIL

March 20, 2017

Josh M. Reid, City Attorney

City of Henderson

240 Water Street, MSC 144

Henderson, Nevada 89015

E-Mail: Josh.Reid@cityothenderson.com

Re:  PUBLIC RECORDS REQUEST

Dear Mr. Reid

Pursuant to Nevada’s Public Records Act (Nevada Revised Statutes § 239.010 et. seq., the
“NPRA”™), I am requesting an opportunity to inspect or obtain copies of the City of Henderson
public records described below.

The NPRA provides public access to public records and requires that its terms be construed
liberally and mandates that any exception be construed narrowly. NRS § 23 9.001(2), (3). As the
Nevada Supreme Court has made clear:

The NPRA provides that all public books and public records of governmental entities must
remain open to the public, unless “otherwise declared by law to be confidential.” NRS
239.010(1). The Legislature has declared that the purpose of the NPRA is to further the
democratic ideal of an accountable government by ensuring that public records are broadly
accessible. NRS 239.001(1). Thus, the provisions of the NPRA are designed to promote

government transparency and accountability.
Reno Newspapers, Inc. v. Gibbons, 127 Nev. Adv. Op. 79, 266 P.3d 623, 626 (2011).

Records Sought

I am requesting all public records related to the retention and payment of the law firm of Bailey
Kennedy pertaining to legal services it has provided to the City Henderson for representation in
legal matters concerning the Review-Journal’s request for records pertaining to certain public
records pertaining to the City’s retention of Elizabeth Trosper and/or Trosper Communication
(including representation in Las Vegas Review-Journal v. City of Henderson, Dist. Ct. Case No.
A-16-747289-W). This would include, I expect, any and all agreements, contracts or memoranda
of understanding for Bailey Kennedy providing those services, invoices, and all documents
showing amounts paid to Bailey Kennedy for legal services provided in this matter as of the date
of this letter. This request is not intended to invade the attorney client or work product privilege
such as that which might be contained in the daily detail of Bailey Kennedy’s work. However, all
records containing nonexempt information should be provided. For example with regard to billing
statements, the general title of the matter being handled, the dates the services were performed,
and the hours, rate, and money charged for the services should be provided.

JAO501
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If costs for this litigation are being paid directly by the City of Henderson (i.e., not advanced by
Bailey Kennedy and billed to the City of Henderson), then please consider this letter a request for
the documentation for those expenditures.

Duty to Redact

In order to both comply with the NPRA and protect exempt material, please redact or separate out
any privileged material (or any other information you contend is confidential) rather than
withholding records in their entirety, as required by Nev. Rev. Stat. § 239.010(3). Again, please
cite the statutory provision you rely upon to redact or withhold part of a record, and keep in mind
that you have the burden of showing that the record is confidential. NRS §239.0113.

Costs

If you intend to charge any fees for obtaining copies of these records, please contact me
immediately (no later than five (5) days from today) if the cost will exceed $50.

Timing

NRS § 239.0107 requires that you respond to this public records request within five (5) business
day. However, I am mindful that it might take more time to assemble the requested records. If
timely compliance is not practical or would cause an inconvenience to you or your staff, please let
me know and I would be more than happy to agree to a reasonable extension of the time.

However, if you deny access to any of the records requested, please explain your basis for doing
so in writing within five (5) days, citing the specific statutory provision or other legal authority
you rely upon to deny access. NRS § 239.1 07(1)(d).

Further, if some records are not immediately available but others are, please do not wait to fill
the entire request, but send each part or contact me as it becomes available.

Thank you in advance for your cooperation with this request, and please feel free to contact me
with any questions whatsoever.

Regards,
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CITY OF HENDERSON

f PAYMENT APPROVAL
Vendor Name: Bailey Kennedy LLP
Purchase Order Number: 0000657072
Inveice Number; 29300
PO
Line # Amount Account Coding
Amount Authorized: 9.1 247.50 1001-0601-601008-00000
TOTAL PAYMENT $ 247.50
Date: March 7, 2017

Ve Y,

Authorized Signature (required)

Additional Approval Signature (optional)

Notes {optional):
Las Vegas Review Journal 293000

PREPARED BY: Daonna Crosson x1218

Document Number: 31974
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RECEIVED

Bailey Kennedy, LLP
8984 Spanish Ridge Avenue -
Las Vegas, Nevada 89148 MAR b 20,7
CIiTY ATTORNEY
{702) 562-8820 CITY OF HENDERSON
Tax 1D 20-3951680
Statement as of February 28, 2017
Statement No. 29300 ATTORNEY-CUEHT

Henderson City Attomey PRivy EGE
Josh M. Reid
240 Water Street
Henderson, NV 89015
10713-016. Las Vegas Review-Joumal
Professionail Fees Hours Rate  Amount

211712017 DLK 050 49500 247.50

Sub-total Fees: 247.50

Rate Summary
Dennis L. Kennedy 0.50hours at $ 49500 /hr 247.50
Tolal howrs: ~ 0.50
Payments
2017 Payment ACH 170228 268.50
Sub-total Payments: 268.50
Total Current Billing.
Previous Balance Due;
Tolal Payments:
Finance Charges:

Total Now Due:

INVOICE REVIEW/PAYMENT APPROVAL

Routing Date: _éb_l_ﬂ_ Reviewer: JUAR

Review Date: fnitlals:

Comments: I’)(’C@\ X Fb‘u

City Attorney Review: —5(5% _(_)_m_“ﬁ?;?

247 50

268.50
268.50

000

247.50
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CITY OF HENDERSON
PAYMENT APPROVAL

Vendor Name: Bailey Kennedy, LLP
Purchase Order Number: 0000657072
Invoice Number: 28279
PO
Line # Amount Account Coding
Amount Authorized: 9.1 268.50 1001-0601-601009-00000
TOTAL PAYMENT $ 268.50
Date: February 15, 2017

Authorized Signature {required)

Additional Approval Signature (optional)

Notes {optional):
LVRJ - 29279

PREPARED BY: Donna Crosson x1218

Document Number: 31974
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Bailey Kennedy, LLP

CUEHT 8984 Spanish Ridge Avenue RECEIVED
ATTORNEY- Las Vegas, Nevada 89148

PRIVILEGE FEB ~7 2017

02) 562-8820
Ta(x7 ID)20-3951680 CITY ATTORNEY
CITY OF HENDERSON
Statement as of January 31, 2017
Statement No. 29279

Henderson City Attomey
Josh M. Reid
240 Water Street
Henderson, NV 88015
10713-016; Las Vegas Review-Joumnal
Professional Feos Hours Rate  Amount

#3/2017 KBS Q20 300.00 60.00

19/2017 DILK 0.30 485.00 148.50

1/9/2017 KBS 0.20 300.00 60.00

Sub-total Fees: 268.50

Rate Summary
Dennis L Kennedy 0.30hours at $ 495.00 /hr 148.50
Kelly B. Stout 0.40hours al §  300.00 /hr 120.00
Total hours: 0,70
Payments
21112017 Payment ACH 7.065.00

Sub-total Payments: 7.065.00

INVOICE REVIEW/PAYMENT APPROVAL

Routing Dateé!_‘l jl_ Revlewar:_m_

Review Date: Inftials:

Comments: 6’@

N ~

A0 <)
City Attorney Raview: s < Lt
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Bailey Kennedy, LLP
Matter ID 10713-016

Page: 2

Stmt No: 29279

February 3, 2017

Total Cumrent Billing: ™ 368,50
Previous Balance Due: 7,065.00
Total Payments: 7,065.00
Finance Charges: 0.00

Total Now Due: 268.50
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CITY OF HENDERSON

R PAYMENT APPROVAL

Vendor Name: Bailey Kennedy LLP

Purchase Order Number: 0000657072

Invoice Number: 28771

PO
Line # Amount Account Coding

Amount Authorized: 9.1 7,065.00 1001-0601-601009-00000

TOTAL PAYMENT $ 7,065.00
Date: January 19, 2017

'A_&horized glgnature (required)

Additional Approval Signature (optional)

Notes (optional):
Las Vegas Review Journal 28771

PREPARED BY: Donna Crosson x1218

Document Number; 31974
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Henderson City Attomey
Josh M. Reid

240 Water Strest
Henderson, NV 89015

10713-016: Las Vegas Review-Joumal

Professional Fees
11/130/2016 SER

11/30/2016 DLK

11/30/2016 KBS

12/1/2016 SEH

12/212016 SEH

RECEIVED

Bailey Kennedy, LLP
8984 gpanish Ridge x\enue JAN — 5 2017
Las Vegas, Nevads 89148 CITY ATTORNEY
(702) 562-8820 CITY OF HENDERSON
Tax ID 20-3951680
Statement as of December 31, 2016
Statement No, 28771 ATTORNEY. c”EHT
PRIVILEGE
Hours Rate  Amount

4.50 49500 2,227.50

0.80 485.00 386.00
220 300.00 560.00
0.20 495.00 99.00
3.50 485.00 1,732.50
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Bailey Kennedy, LLP Page: 2

Matter ID 10713-0186

1212712016

12/29/2016

12/30/2016

12/3172016

KBS

KBS

KBS

KBS

Stmt No: 28771
January 4, 2017

1.50 300.00  450.00
1.50 300.00 450.00
1.00 300.00  300.00

2.50 300.00 750.00

Sub-total Fees: ~ 7,065.00

Rate Summary
Sarah E. Harmon 8.20hours at § 495.00 /hr 4,059.00
Dennis L. Kennedy 0.80hours at $  495.00 /hr 3956.00
Kelly B. Stout B.70hours at $ 300.00 /hr 2,610.00
Tolal hours: ~17.70

Total Cument Billing: ™ 7,085.00

Previous Balance Due: 0.00

Total Payments; 0.00

Finance Charges: 0.00

Total Now Due: 7,065.00

INVOICE REVIEW/PAYMENT APPROVAL

Routing Date:,[j% Reviewerzm

Review Date: Initials:

Comments: _ { “-—5‘/\’)

City Attorney Review: b [Lﬂ d WZ"

Date Inittals
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0000335507
0000033953
0000034247
0000335241
0000034053
0000009281
0000033949
0000335152
0000335153
0000034143
0000334918
0000335833
0000009348
0000334997
0000009272
0000335038
0000009289
0000335981
0000334947
0000334800
0000335049
0000034230
0000034206
0000335784
0000334915
0000335553

1/24/2017 06000002920

1/4/2017 0000001798
1/31/2017 0000025632
1/18/2017 00000135605
1/10/2017 0000022099
1/18/2017 0000001913

1/4/2017 0000001682
1/10/2017 0000027361
1/10/2017 0000027362
1/24/2017 0000001682

1/4/2017 0000024598
1/31/2017 0000001385
1/31/2017 0000002636
1/10/2017 0000001017
1/10/2017 0000026776
1/10/2017 0000003068
1/18/2017 0000011729
1/31/2017 0000024556

1/4/2017 0000026581

1/4/2017 0000022990
1/10/2017 0000004316
1/31/2017 0000022099
1/31/2017 0000002228
1/24/2017 0000026917

1/4/2017 0000024448
1/24/2017 0000012245

Cash Requirements Register
_12/21/16-02/01/17

ALLIED BARTON SECURITY SERVICES LLC
SAFE HOUSE

GCW, INC

BAILEY KENNEDY, LLP

BANK OF NEVADA

DANA KEPNER COMPANY INC
HENDERSON ELECTRIC MOTORS INC
HENDERSON CITY EMPLOYEES ASSOC
LAW OFFICE OF ROCHELLE T. NGUYEN, LTD
L MANINGO, LLC

HENDERSON CITY EMPLOYEES ASSOC

CA GROUP INC

CLARK COUNTY TREASURER

OFFICE DEPOT

LEXISNEXIS RISK SOLUTIONS

INDUSTRIAL SAFETY SUPPLY CORPORATION
STATE OF NEVADA TREASURER

PRECISION CRANE & HOIST SERVICES INC
CRUMP & CO INC

SONYA BASTENDORFF

HERNDON SOLUTIONS GROUP

ENDRESS HAUSER, INC

DANA KEPNER COMPANY INC

LAS VEGAS PAVING CORP

SILVER STATE TRUCK & TRAILER

SUNRISE REFRIGERATION

CREEL PRINTING COMPANY

7,146.81
7.141.06
7,065.00
7,000.00
6,975.71
6,830.40
6,850.00
6,825.00
6,825.00
6,780.00
6,745.50
6,728.92
6,499.81
6,498.95
6,435.14
6,425.00
6,421.00
6,400.99
6,396.25
6,305.05
6,178.42
6,128.30
6,101.60
6,059.26
6,048.58
6,000.00

7.161.19
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Cash Requirements Register

0000336755
0000034519
0000336482
0000336253
0000336739
0000009474
0000336584
0000336232
0000336165
0000336169
0000336947
0000336386
0000336264
0000009499
0000336485
0000034318
0000336446
0000009387
0000009388
0000009389
0000009390
0000009437
0000009438
0000009439
0000336041
0000336238
0000336349

2/21/2017 0000026565
212812017 0000025632
2/14/2017 0000025814
2{7/2017 0000027213
2/21/2017 0000026022
2/14/2017 0000026641
2/21/2017 0000004348
2/7/2017 0000026062
2/7/2017 0000021531
2/7/2017 0000021531
2/28/2017 0000021531
2/14/2017 0000021512
2/7/2017 0000027428
2/21/2017 0000002999
2/14/2017 0000026062
2/7/12017 0000026709
2/14/2017 0000021531
2/7/2017 0000002588
2/7/2017 0000002588
2/7/12017 0000002588
2/7/2017 0000002588
2/14/2017 0000002588
2/14/2017 0000002588
2/14/2017 0000002588
2/7/2017 0000001102
2/7/2017 0000026322
2/14/2017 0000004744

S T

CITY ELECTRIC SUPPLY
BAILEY KENNEDY, LLP
MMC CONTRACTORS WEST, INC

R AND C PEST CONTROL LLC

GREENFIELDS OUTDOOR FITNESS, INC

GET FRESH SALES, INC

CITY OF HENDERSON/CULTURAL ARTS
HEALTHCARE PARTNERS OF NEVADA
CREATIVE FIT

DANIEL TILTON

SH ARCHITECTURE

JENNY MORRISON

AAA AIR FILTER COMPANY

SIMPSON NORTON CORP

AMERIGROUP

STERLING TALENT SOLUTIONS

BRADY J RICHARDS

NEVADA SHERIFF AND CHIEFS ASSOCIATION
NEVADA SHERIFF AND CHIEFS ASSOCIATION
NEVADA SHERIFF AND CHIEFS ASSOCIATION
NEVADA SHERIFF AND CHIEFS ASSOCIATION
NEVADA SHERIFF AND CHIEFS ASSOCIATION
NEVADA SHERIFF AND CHIEFS ASSOCIATION
NEVADA SHERIFF AND CHIEFS ASSOCIATION
ANDREW S.T. FRITZ ESQ

PRECISION CONCRETE CUTTING

BOYS & GIRLS CLUBS OF SOUTHERN NEVADA
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EXHIBIT 4



Date

Note

Quantity | Price Total User
11/3/2016]Emails re Public Records Act request responses. 0.10{ $ 450.00| $ 45.00 [Margaret MclLetchie 5
11/4/2016{Emails with team re status on Trosper matter. 0.201 $ 450.00 | $ 90.00 |Margaret McLetchie LO)
11/9/2016|Emails re setting up meeting. 0.10] $ 450.001 S 45.00 |Margaret Mcletchie <
11/10/2016{Prepare for and attend client call. 120} $ 450.00 | $  540.00 |Margaret McLetchie M
11/27/2016|Work on Petition; research re same. 1.80{ $ 450.00 | $  810.00 |Margaret McLetchie
Begin review of draft complaint. Check citations and find Henderson Public Records policy and relevant Henderson Municipal code
11/28/2016|re fee schedule. 1.80] § 300.00 | $  540.00 |Alina Shell
11/28/2016|Attention to compiling documentation for petition and drafting same. Circulate. 420} $ 450.00 | $ 1,890.00 |Margaret McLetchie
11/29/2016|Voicemail for Mr. Reeves at City of Henderson re accepting service of petition. 0.10{ $ 300.00|$ 30.00 |Alina Shell
11/29/2016|Review and finalize petition for writ of mandamus. 1,20/ $ 300.00{$  360.00 jAlinaShell
11/29/2016|Attention to finalizing filing. 2.00{ $ 450.00|$  900.00 |Margaret McLetchie
Prepare and file Public Records Application and petition for Writ of Mandamus. Draft and file initial Appearance Fee Disclosure
and Civil Cover Sheet to create a new civil case in Eighth Judicial District Court. Attention to scheduling a legal process server re
11/29/2016{same, Email clients re same. 0.90{ $ 100.00 | $ 90.00 |Pharan Burchfield
12/2/2016{Review emails re service, 0.10{ $ 450,00} $ 45.00 {Margaret McLetchie
12/5/2016{Review and respond to letter from Josh Reid. Circulate letter to clients. 1.00] $ 450.00 | $  450.00 {Margaret McLetchie
12/6/2016[Further emails with Josh Reid. Emails with his office re setting up meeting. 0.30§ $ 450.00} S 135.00 |Margaret McLetchie
12/7/2016|Emails with RJ team regarding status and next steps. 0.10| $ 450.00 | § 45.00 |Margaret Mcletchie
12/7/2016|Review pertinent media coverage. 0.20{ $ 450.00 | $ 90.00 |Margaret McLetchie
Prepare for and attend call with Josh Reid and two deputy City of Henderson attorneys. Negotiate for in-person inspection. Update
12/14/2016{clients re same. 1.70/ $ 450.00 S  765.00 |Margaret McLetchie
12/19/2016|Emails re documents available for inspection. 0.30] $ 450.00 { $  135.00 |Margaret McLetchie
12/19/2016{File Affidavit of Service. 0.10{ $ 100.00| $ 10.00 |Pharan Burchfield
Attention to issues with review. Preliminary review of “privilege log.” Call with client re litigation strategy. Confer with City of
12/20/2016{Henderson attorney Brian Reeve and plan meeting. 2.40| $ 450.00 | $ 1,080.00 |Margaret McLetchie
Emails with hendo and with clients. Succesfully address issue with how documents were presented for review/ Attempt to obtain
12/21/2016{CD. 0.80| S 450.00 | $  360.00 |Margaret Mcletchie
12/23/2016|Emails re document review at City of Henderson. 0.20] $ 450.00 | $ 90.00 |Margaret McLetchie
12/27/2016|Follow up to Henderson to get Wednesday access for Natalie Bruzda. 0.10} $ 450.00 |3 45.00 |Margaret Mcletchie
1/4/2017|Email re log re documents withheld by City of Henderson. 0.20{ $ 450.00{ $ 90.00 {Margaret McLetchie
1/5/2017| Attention to compiling pertinent legislative history. 0.40| $ 450.00{$  180.00 |Margaret McLetchie
1/9/2017{Trosper: Review NRS 34 to confirm compliance with same in submitting petition to Court. 0.30] § 300.00 5% 90.00 |Alina Shell
1/9/2017|Call with Henderson City Attorneys and follow up with client re same. 1.00| $ 450.00 | $  450.00 |Margaret McLetchie
1/9/2017|Calendaring - check Henderson deadline to respond to writ. 0.20{ $ 450.00 | $ 90.00 |Margaret Mcletchie
1/10/2017|Preliminary review of supplemental log received from City of Henderson. 0.70{ $ 450.00 | $  315.00 [Margaret McLetchie
Receive redacted documents from City of Henderson; create City of Henderson portal account to download, print, and save
1/10/2017|redacted documents from Public Records Act request {re Trosper). 0.20| $ 100001} $ 20.00 {Pharan Burchfield
1/11/2017{Edits to stipulation, call with and emails with City of Henderson attorneys. 0.60{ $ 450.00|$  270.00 {Margaret McLetchie
1/12/2017|Execute stipulation. 0.10] $ 450.001}$ 45,00 {Margaret McLetchie
1/12/2017Call with client. 0.20] S 450.00 {5 90.00 {Margaret McLetchie
1/13/2017{Compile legislative history of the Nevada Public Records Act for Ms. McLetchie; send same to Ms. McLetchie. 0.60] $ 125.00 5 75.00 |Gabriel Czop
1/13/2017|Research assignment from Ms. McLetchie - compiling legislative history. 0.70}{ $ 125.00] $ 87.50 |Gabriel Czop
1/17/2017|Emails with client. 0.20{ $ 450.00|$ 90.00 |Margaret McLetchie
1/24/2017|Review privilege log for Ms. McLetchie, analyze re what has been claimed as privileged. 2.40| $ 125.00|$  300.00 |Gabriel Czop




1/24/2017|Review documents attached to pleadings. 0.30{ $ 125.00| S 37.50 |Gabriel Czop
1/24/2017|Continue researching the legislative history for NRS 239. 1.60{ $ 125.00 | $  200.00 |Gabriel Czop
1/24/2017 | Attention to scheduling of review of privilege log, amending complaint, and filing supporting brief. 0.30{ $ 450.00| % 135.00 [Margaret Mcletchie
1/24/2017|Calls and emails with opposing counsel and court re case status, scheduling. Begin plans for amending, 0.40| $ 450.00| $ 180.00 {Margaret McLetchie
1/25/2017 | Attention to emails with court and opposing counsel re scheduling; update to clients re same. 030} $ 450.00{ S  135.00 {Margaret McLetchie
1/25/2017|Email communications with Ms. Boyd (City of Henderson) re signed Stipulation re extension. 0.10} $ 100.00 | $ 10.00 |Pharan Burchfield
1/26/2017|Research for Ms. McLetchie about the requirements of a privilege log. 1.80] $ 125.00 | $  225.00 |Gabrie! Czop
1/26/2017|Meet with Ms, McLetchie to discuss the privilege log received from City of Henderson. 0.30] $ 125.001 S 37.50 {Gabriel Czop
1/26/2017|Continue reviewing privilege log provided by City of Henderson, provide analysis to Ms. McLetchie, 1.80{ S 12500} 5% 225.00 {Gabriel Czop
1/27/2017|Update privilege log analysis document for Ms. McLetchie. 0.40| S 125.00}$ 50.00 |Gabriel Czop
1/27/2017|Research the attorney/client privilege and work product privilege. 3.80] $ 125.00 | $  475.00 |Gabriel Czop
1/30/2017|Finalize privilege log analysis and provide same to Ms. McLetchie for review. 0.20{ $ 125.00{$ 25.00 |Gabriel Czop
2/1/2017|Continue reviewing documents received from City of Henderson. 1.10{ $ 125,00 |$  137.50 |Gabriel Czop
Confer with Ms. McLetchie regarding amending petition for refief and drafting supporting brief. Review correspondence between
2/8/2017]Ms. McLetchie and City of Henderson. Begin drafting brief in support of petition. 8.60| S 300.00 | $ 2,580.00 |Alina Shell
2/8/2017|Print out copies of the redacted documents received from City of Henderson. 0.40{ $ 125.00| S 50.00 {Gabriel Czop
Amend and expand petition/ application; research issues; edit brief in support of petition/ application, declaration, and check
2/8/2017{exhibits. 6.20{ $ 450.00 | $ 2,790.00 |Margaret McLetchie
Prepare exhibits to brief and amended petition; begin drafting declaration in support of amended petition. File and serve/mail re
2/8/2017{same. 1.40| $ 100.00 | $  140.00 |Pharan Burchfield
3/9/2017 Emails with client re rely. 0.20| $ 450.00 | $ 90.00 |Margaret McLetchie
Draft public records request letter to City of Henderson for records pertaining to payment of law firm Bailey Kennedy for legal
3/14/2017|representation in this matter. 0.30{ $ 300.00|$ 90.00 |Alina Shell
3/20/2017|Review City of Henderson response to amended petition and memorandum; confer with Ms. McLetchie re same. 1.00{ $ 300.00|$  300.00 |Alina Shell
Revise and finalize PRA letter to City of Henderson requesting records pertaining to payments to Bailey Kennedy for
3/20/2017]representation in Las Vegas Review-Journal v. City of Henderson. 0.40{ $ 300.00}3$  120.00 |AlinaShell
3/20/2017{Review and analyze Henderson's response to our opening brief. Direct Ms. Shell re work on reply. 1.10| $ 45000 $ 495.00 |Margaret MclLetchie
3/20/2017|Finalize and send {mail/email) Public Records Act request re Bailey Kennedy to City of Henderson's City Attorney. 0.20{ $ 100.00 | $ 20.00 {Pharan Burchfield
Legal research regarding exclusive remedies argument raised by Henderson in its response to opening brief. Research regarding
declaratory relief. Review of order entered in Gray v. Clark County School District matter regarding extraordinary use. Attention to
3/21/2017|drafting reply to Henderson's response. 4.30] $ 300.00 | $ 1,290.00 [Alina Shell
3/21/2017]Research for Ms. Shell re statutory interpretation. 0.20{$ 125.00}$ 25.00 |Gabriel Czop
Meet with Ms. McLetchie and Ms. Shell re: research assignment to locate cases that discuss legislative history is not needed when
3/21/2017|the statute is clear. 0.10{ $ 125.00{$ 12.50 |Gabriel Czop
3/22/2017{Continue drafting reply to response to amended petition/memorandum in support of petition. 5.10} $ 300.00 | $ 1,530.00 |Alina Shel!
3/22/2017}Review and edit stipulation for extension of time. 0.20] S 300.00 |3 60.00 ]Alina Shell
Further review and analysis of Henderson's response to pe n for work on reply; direct Ms. Burchfield to circulate response to
3/22/2017]clients. 1.80{ $ 450.00|$  810.00 |Margaret McLetchie
3/22/2017|Draft Stipulation {re extension for Reply} for attorneys' review; email communications with Mr. Kennedy re same. 0.30{ $ 100.00|$ 30.00 |Pharan Burchfield
Resume drafting reply to Henderson response. Review Henderson's Third Privilege Log. Review communications with Henderson
for inclusion in statement of facts. Legal research regarding scope of deliberative process privilege and attorney-client privilege.
3/23/2017|Edit declaration. 9.60] S 300.00 | $ 2,880.00 {Alina Shell
3/23/2017|Revising and e g of reply; attention to declaration; research and draft section re mootness. 6.80] $ 450.00 | $ 3,060.00 |Margaret McLetchie
Review external communications with City of Henderson re potential exhibits re Reply; draft Ms. McLetchie's declaration re same;
3/23/2017!finalize, file, and serve/mail Reply re same. 2.10{ $ 100.00 { $  210.00 |Pharan Burchfield
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File Stipulation and Order for Extension to Allow Las Vegas Review-Journal to File its Reply to Respondent City of Henderson's

3/27/2017|Response to Amended Petition. 0.10} $ 100.00|$ 10.00 {Pharan Burchfield
3/28/2017|Draft, file, and serve/mail Notice of Entry of Order (reply extension). 0.10{ § 100.00{ $ 10.00 {Pharan Burchfield
3/28/2017]Review briefing and cases in preparation for upcoming hearing. 1,701 $ 300.00 | $  510.00 jAlina Shell
3/30/2017|Prepare for and attend hearing on petition re Henderson public records. 1.60] $ 300.00 [ $  480.00 |Alina Shell
3/30/2017{Attend hearing; call to client; email summary to clients. 0.50| $ 450.00 | $  225.00 {Margaret Mcletchie
4/4/2017|Review and circulate response to request for fees information for Henderson's outside counsel, Bailey Kennedy (records received). 0.201$ 450015 9.00 {Margaret Mcletchie
4/14/2017 | Draft edits and commentary to Henderson's proposed order re NPRA petition. Review transcript of hearing on petition. 0.80] $ 300.00|$  240.00 |Alina Shell
4/21/2017|Update redline to proposed order re petition for public records. Circulate to Ms. McLetchie for further review. 0.50| S 300.00{$  150.00 |Alina Shell
Draft letter to Honorable Judge Thompson re competing orders to be delivered to chambers with proposed order; email
4/27/2017|communications with opposing counsel re same. 0.20{ $ 100.00 | $ 20.00 {Pharan Burchfield
5/11/2017|Phone call with Al, law clerk in Department 18, re competing proposed order. 0.10{ $ 100.00| S 10.00 |Pharan Burchfield
Review order re petition for writ of mandamus. Verify calculated deadlines for filing motion for attorney's fees and notice of
5/15/2017|appeal. 0.10{ $ 300.00| $ 30.00 {Alina Shell
Deduction: duplicative time for Ms. MclLetchie atteding 03/30/2017 hearing. S (675.00)|Margaret Mcletchie
TOTAL ATTORNEY'S FEES 97.30 $ 30,931.50
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EXHIBIT 5



Date Note : Quantity | Price Total User
Begin review of draft complaint. Check citations and find Henderson Public Records policy and relevant Henderson Municipal code
11/28/2016]re fee schedule. 1.80| $ 300.001$ 540.00 }Alina Shelt
11/29/2016|Voicemail for Mr. Reeves at City of Henderson re accepting service of petition. 0.10{ $ 300.00 | $ 30.00 {Alina Shell
11/29/2016]Review and finalize petition for writ of mandamus, 1.20{ $ 300.00] $ 360.00 ]Alina Shell
1/9/2017{Trosper: Review NRS 34 to confirm compliance with same in submitting petition to Court. 0.301 $ 300.001|5$ 90.00 |Alina Shell
Confer with Ms. McLetchie regarding amending petition for relief and drafting supporting brief. Review correspondence between
2/8/2017]|Ms. McLetchie and City of Henderson. Begin drafting brief in support of petition. 8.60{ $ 300.00 { $ 2,580.00 |Alina Shell
Draft public records request letter to City of Henderson for records pertaining to payment of law firm Bailey Kennedy for legal
3/14/2017|representation in this matter. 0.30} $ 300.00 | $ 90.00 jAlina Shell
3/20/2017|Review City of Henderson response to amended petition and memorandum; confer with Ms. McLetchie re same. 1.00{ $ 300.00] 3 300.00 jAlina Shell
Revise and finalize PRA letter to City of Henderson requesting records pertaining to payments to Bailey Kennedy for representation
3/20/2017]in Las Vegas Review-Journal v. City of Henderson. 0.40] $ 300.00 | $ 120.00 |Alina Shell
Legal research regarding exclusive remedies argument raised by Henderson in its response to opening brief. Research regarding
declaratory relief. Review of order entered in Gray v. Clark County School District matter regarding extraordinary use. Attention to
3/21/2017|drafting reply to Henderson's response. 4,30 $ 300.00 | $ 1,290.00 {Alina Shell
3/22/2017]Continue drafting reply to response to amended petition/memorandum in support of petition. 5.10{ $ 300.00 | $ 1,530.00 {Alina Shell
3/22/2017|Review and edit stipulation for extension of time. 0.20} $ 300.00{$ 60.00 |Alina Shell
Resume drafting reply to Henderson response. Review Henderson's Third Privilege Log. Review communications with Henderson for
inclusion in statement of facts. Legal research regarding scope of deliberative process privilege and attorney-client privilege. Edit
3/23/2017|declaration. 9.60{ S 300.00 { $ 2,880.00 |Alina Shell
3/29/2017|Review briefing and cases in preparation for upcoming hearing. 1.70{ $ 300.00 | $ 510.00 |Alina Shell
3/30/2017|Prepare for and attend hearing on petition re Henderson public records. 1.60f $ 300.00 | $ 480.00 jAlina Shell
4/14/2017|Draft edits and commentary to Henderson's proposed order re NPRA petition. Review transcript of hearing on petition. 0.80| $ 300.00}$ 240.00 |Alina Shell
4/21/2017{Update redline to proposed order re petition for public records. Circulate to Ms. McLetchie for further review. 0.50} $ 300.00 | $ 150.00 {Alina Shell
5/15/2017|Review order re petition for writ of mandamus. Verify calculated deadlines for filing motion for attorney's fees and notice of appeal. 0.10{ $ 300.001{$ 30.00 |Alina Shell
TOTAL FOR ALINA SHELL 37.60 $ 11,280.00
1/13/2017|Compile legislative history of the Nevada Public Records Act for Ms. McLetchie; send same to Ms. McLetchie. 0.60{ $ 125.00$ 75.00 {Gabriel Czop
1/13/2017|Research assignment from Ms. McLetchie - compiling legislative history. 0.70] $ 125.00 | $ 87.50 |Gabriel Czop
1/24/2017|Review privilege log for Ms. McLetchie, analyze re what has been claimed as privileged. 240/ $ 125.00| S 300.00 |Gabriel Czop
1/24/2017|Review documents attached to pleadings. 030/ § 125.00} % 37.50 |Gabriel Czop
1/24/2017|Continue researching the legislative history for NRS 239, 1.60f $ 125.00 | $ 200.00 {Gabriel Czop
1/26/2017|Research for Ms. McLetchie about the requirements of a privilege log. 1.80] $ 125.00] S 225.00 {Gabriel Czop
1/26/2017|Meet with Ms. McLetchie to discuss the privilege log received from City of Henderson. 0.30] $ 125.00}$ 37.50 {Gabriel Czop
1/26/2017|Continue reviewing privilege log provided by City of Henderson, provide analysis to Ms. McLetchie. 1.80{ $ 125.00|$ 225.00 {Gabriel Czop
1/27/2017|Update privilege log analysis document for Ms. McLetchie. 0.40] $ 125.00| S 50.00 iGabriel Czop
1/27/2017|Research the attorney/client privilege and work product privilege. 3.80] $ 125.00| $ 475.00 iGabriel Czop
1/30/2017 |Finalize privilege log analysis and provide same to Ms. McLetchie for review. 0.20{ § 125.00 | $ 25.00 |Gabriel Czop
2/1/2017|Continue reviewing documents received from City of Henderson. 1,10/ $ 125.00|$ 137.50 [Gabriel Czop
2/8/2017|Print out copies of the redacted documents received from City of Henderson. 0.40] $ 125,00} $ 50.00 |Gabriel Czop
3/21/2017|Research for Ms, Shell re statutory interpretation. 0.20{ $ 125.00 $ 25.00 |Gabriel Czop
Meet with Ms. McLetchie and Ms. Shell re: research assignment to locate cases that discuss legistative history is not needed when
3/21/2017|the statute is clear. 0.10{ $ 125.00 | $ 12.50 |Gabriel Czop
TOTAL FOR GABE CZOP 15.70 $ 196250
11/3/2016|Emails re Public Records Act request responses. 0.10{ $ 450.00 | $ 45.00 |{Margaret Mcletchie
11/4/2016|Emails with team re status on Trosper matter, 0.20] $ 450.00 | $ 90.00 |Margaret McLetchie

JA0519



11/9/2016|Emails re setting up meeting. 0.10{ § 450.00 | $ 45.00 |Margaret McLetchie
11/10/2016{Prepare for and attend client call. 1.20{ $ 450.00 | $ 540.00 |Margaret McLetchie
11/27/2016]Work on Petition; research re same. 1.80{ $ 450.00 | % 810.00 | Margaret McLetchie
11/28/2016|Attention to compiling documentation for petition and drafting same. Circulate. 4,201 $ 450.00}35 1,890.00 Margaret McLetchie
11/29/2016|Attention to finalizing filing. 2.00] S 450.00 | $ 900.00 [Margaret McLetchie
12/2/2016|Review emails re service. 0.10] $ 450.00{ $ 45.00 |Margaret Mcletchie
12/5/2016{Review and respond to letter from Josh Reid. Circulate letter to clients. 1.00{ $ 450.00] 5 450.00 iMargaret Mcletchie
12/6/2016|Further emails with Josh Reid. Emails with his office re setting up meeting. 0.30] $ 450.00 | $ 135.00 |Margaret McLetchie
12/7/2016|Emails with RJ team regarding status and next steps. 0.10| 5 450.00 | $ 45.00 |Margaret McLetchie
12/7/2016|Review pertinent media coverage. 0.20] $ 450.00| $ 90.00 |Margaret MclLetchie
Prepare for and attend call with Josh Reid and two deputy City of Henderson attorneys. Negotiate for in-person inspection, Update
12/14/2016/clients re same. 1,70] $ 450.001}$ 765.00 {Margaret McLetchie
12/19/2016|Emails re documents available for inspection. 0.30| $ 450.001{$ 135.00 |Margaret McLetchie
Attention to issues with review. Preliminary review of "privilege log." Call with client re litigation strategy. Confer with City of
12/20/2016|Henderson attorney Brian Reeve and plan meeting. 2.40| $ 450.00 | $ 1,080.00 |Margaret MclLetchie
Emails with hendo and with clients. Succesfully address issue with how documents were presented for review/ Attempt to obtain
12/21/2016{CD. 0.80] $ 450.001} S 360.00 {Margaret McLetchie
12/23/2016|Emails re document review at City of Henderson. 0.20{ $ 450.00| $ 90.00 {Margaret McLetchie
12/27/2016{Follow up to Henderson to get Wednesday access for Natalie Bruzda. 0.10{ $ 450.00} $ 45.00 |Margaret McLetchie
1/4/2017|Email re log re documents withheld by City of Henderson. 0.20{ $ 450.00|$ 90.00 {Margaret McLetchie
1/5/2017|Attention to compiling pertinent legislative history. 0.40| $ 450.001} S 180.00 |Margaret McLetchie
1/9/2017{Call with Henderson City Attorneys and follow up with client re same. 1.00{ $ 450.00] % 450.00 |Margaret McLetchie
1/9/2017|Calendaring - check Henderson deadiine to respond to writ. 0.20| $ 450.00{ $ 90.00 {Margaret McLetchie
1/10/2017|Preliminary review of supplemental log received from City of Henderson. 0.70] $ 450.001} $ 315.00 |Margaret McLetchie
1/11/2017]Edits to stipulation, call with and emails with City of Henderson attorneys. 0.60] $ 450.00 S 270.00 |Margaret McLetchie
1/12/2017|Execute stipulation. 0.10{ $ 450.00| $ 45,00 |Margaret McLetchie
1/12/2017{Call with client. 0.20{ S 450.00 | $ 90.00 [Margaret McLetchie
1/17/2017{Emails with client. 0.201 $ 450.001|$ 90.00 {Margaret McLetchie
1/24/2017Attention to scheduling of review of privilege log, amending complaint, and filing supporting brief. 0.30f $ 450.00{$ 135.00 |Margaret Mcletchie
1/24/2017|Calls and emails with opposing counsel and court re case status, scheduling. Begin plans for amending. 0.40 $ 450.00} $ 180.00 {Margaret McLetchie
1/25/2017|Attention to emails with court and opposing counsel re scheduling; update to clients re same. 0.30} $ 450.00 | S 135.00 {Margaret McLetchie
Amend and expand petition/ application; research issues; edit brief in support of petition/ application, declaration, and check
2/8/2017|exhibits. 6.20] $ 450.00 | $ 2,790.00 |Margaret Mcletchie
3/9/2017{Emails with client re rely. 0.20{ $ 450.00 | $§ 90.00 |Margaret Mcletchie
3/20/2017{Review and analyze Henderson's response to our opening brief. Direct Ms. Shell re work on reply. 1,10} $ 450.00 | $ 495.00 [Margaret Mcletchie
Further review and analysis of Henderson's response to petition for work on reply; direct Ms. Burchfield to circulate response to
3/22/2017|clients. 1.80f $ 45000 | $ 810.00 jMargaret McLetchie
3/23/2017!Revising and editing of reply; attention to declaration; research and draft section re mootness. 6.80] $ 450.00 { $ 3,060.00 |Margaret MclLetchie
3/30/2017|Attend hearing; call to client; email summary to clients. 0.50{ $ 450.00 | $ 225.00 |Margaret McLetchie
4/4/2017|Review and circulate response to request for fees information for Henderson'’s outside counsel, Bailey Kennedy (records received). 0.20{ $ 45.00]$ 9.00 {Margaret Mcletchie
Deduction: duplicative time for Ms. McLetchie atteding 03/30/2017 hearing. S (675.00){Margaret Mcletchie
TOTAL FOR MARGARET MCLETCHIE 38.20 S 16,434.00
Prepare and file Public Records Application and petition for Writ of Mandamus. Draft and file Initial Appearance Fee Disclosure and
Civil Cover Sheet to create a new civil case in Eighth Judicial District Court. Attention to scheduling a legal process server re same.
11/29/2016]|Email clients re same. 0.90{ $ 100.00}$ 50.00 {Pharan Burchfield
12/19/2016{File Affidavit of Service. 0.10{ $ 100.00 | $ 10.00 {Pharan Burchfield
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Receive redacted documents from City of Henderson; create City of Henderson portal account to download, print, and save

1/10/2017|redacted documents from Public Records Act request (re Trosper). 0.20 100.00 { $ 20.00 |Pharan Burchfield
1/25/2017|Email communications with Ms. Boyd {City of Henderson) re signed Stipulation re extension. 0.10 100.00 | $ 10.00 |Pharan Burchfield
Prepare exhibits to brief and amended petition; begin drafting declaration in support of amended petition. File and serve/mail re
2/8/2017 same. 1.40 100.00 | $ 140.00 {Pharan Burchfield
3/20/2017{Finalize and send (mail/email) Public Records Act request re Bailey Kennedy to City of Henderson's City Attorney, 0.20 100.00 | $ 20.00 {Pharan Burchfield
3/22/2017| Draft Stipulation {re extension for Reply) for attorneys' review; email communications with Mr. Kennedy re same, 0.30 100.00 | $ 30.00 {Pharan Burchfield
Review external communications with City of Henderson re potential exhibits re Reply; draft Ms. McLetchie's declaration re same;
3/23/2017{finalize, file, and serve/mail Reply re same. 2.10 100.00 | § 210.00 {Pharan Burchfield
File Stipulation and Order for Extension to Allow Las Vegas Review-lournal to File its Reply to Respondent City of Henderson's
3/27/2017|Response to Amended Petition. 0.10 100.00 | $ 10.00 |Pharan Burchfield
3/28/2017|Draft, file, and serve/mail Notice of Entry of Order (reply extension). 0.10 100.00 | $ 10.00 |Pharan Burchfield
Draft letter to Honorable Judge Thompson re competing orders to be delivered to chambers with proposed order; email
4/27/2017]communications with opposing counsel re same. 0.20 100.00 | § 20.00 [Pharan Burchfield
5/11/2017]Phone call with Al, law clerk in Department 18, re competing proposed order. 0.10 100.00 | $ 10.00 {Pharan Burchfield
TOTAL FOR PHARAN BURCHFIELD 5.80 $ 580.00
TOTAL ATTORNEY'S FEES 97.30 $ 30,931.50
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Date Price Note
E-filing fee: Public Records Act Application Pursuant to NRS 239.001 / Petition for Writ of Mandamus {Amount: $3.50; Court Fee: $270.00; Card |
11/29/2016| $ 281.60 |Fee: $8.10).
11/29/2016| $  3.50 |E-filing fee: Initial Appearance Fee Disclosure (NRS Chapter 19).
12/19/2016] $  3.50 |E-filing fee: Affidavit of Service.
12/29/2016] $ 43.00 {Junes Legal Service Invoice: EP125103 served Summons and Complaint to City of Henderson.
12/31/2016| $  0.32 |Copying Costs: December 1, 2016 - December 31, 2016: 4 pages at $0.08 per page.
12/31/2016{ $ 123.50 |Legal Research: WestLawNext - charges for 47 transactions for 2016.
1/31/2017| $ 13.44 |Copying Costs: January 1, 2017 - January 31, 2017: 168 pages at $0.08 per page.
E-filing fee: Memorandum in Support of Application Pursuant to Nev. Rev. Stat. 239.001/ Petition for Writ of Mandamus/ Application for
2/8/2017| $  3.50 |Declaratory and Injunctive Relief.
Postage: mailing expense - Amended Application Pursuant to Nev. Rev. Stat. 239.001/ Petition for Writ of Mandamus/ Application for
Declaratory and Injunctive Relief and Memorandum in Support of Application Pursuant to Nev. Rev. Stat. 239.001/ Petition for Writ of
2/8/2017] $ 13.60 |Mandamus/ Application for Declaratory and Injunctive Relief mailed to opposing counsel.
E-filing fee: Amended Application Pursuant to Nev. Rev. Stat. 239.001/ Petition for Writ of Mandamus/ Application for Declaratory and
2/8/2017| $  3.50 |Injunctive Relief.
2/28/2017| $ 23.20 |Copying Costs: February 1, 2017 - February 28, 2017: 290 pages at $0.08 per page.
2/28/2017| $ 38.77 |Legal Research: WestLawNext - charges for 51 transactions for February 2017.
3/20/2017| $  0.46 |Postage: mailing expense - Public Records Act request sent to City of Henderson's City Attorney's Office.
E-filing fee: Reply to Respondent City of Henderson's Response to Amended Public Records Act Application Pursuant To NRS 239.001/ Petition
3/23/2017| $  3.50 |For Writ Of Mandamus/ Application For Declaratory And Injunctive Relief.
Postage: mailing expense - Reply to Respondent City of Henderson's Response to Amended Public Records Act Application Pursuant To NRS
3/23/2017| $ 13.30 |239.001/ Petition For Writ Of Mandamus/ Application For Declaratory And Injunctive Relief to opposing counsel.
Picked up signed Stipulation and Order for Extension to allow Las Vegas Review Journal to File its Reply to Respondent City of Henderson's
Response to it's Amend Petition at office of Bailey Kennedy 8984 Spanish Ridge Ave, Las Vegas, NV 89148, Total miles: 38.1 at 0.54 cents per
3/23/2017| $ 20.57 |mile.
E-filing fee: Stipulation and Order for Extension to Allow Las Vegas Review-Journal to File its Reply to Respondent City of Henderson's Response
3/27/2017|$  3.50 {to Amended Petition.
3/28/2017| $ 3.50 |E-filing fee: Notice of Entry of Order.
3/28/2017f $  0.92 |Postage: mailing expense - Notice of Entry of Order sent to opposing counsel.
3/31/2017| $ 116.72 |Copying Costs: March 1, 2017 - March 31, 2017: 1,459 pages at $0.08 per page.
3/31/2017| $ 178.30 |Legal Research: WestLawNext - charges for 94 transactions for March 2017.
4/30/2017| $ 10.64 |Copying Costs: April 1, 2017 - April 30, 2017: 133 pages at $0.08 per page.

$902.84

TOTAL COSTS AND EXPENSES
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Electronically Filed
6/9/2017 3:32 PM
Steven D. Grierson

NOAS

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
LAS VEGAS REVIEW-JOURNAL Case No.- A-16-747289-W
Petitioner,
Dept. No.: XVIII
Vs.
NOTICE OF APPEAL
CITY OF HENDERSON,
Respondent.

PLEASE TAKE NOTICE that Plaintiff/Petitioner, the Las Vegas Review-Journal
(“Review-Journal”), pursuant to Nevada Rule of Appellate Procedure 4(a)(2), hereby timely
appeals to the Supreme Court of Nevada from the final judgment entered in this case on May

15,2017.

DATED this 9" day of June, 2017.

/sl Margaret A. McLetchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Administrative Order 14-2 and N.E.F.C.R. 9, I hereby certify that on
this 9" day of June, 2017, I did cause a true copy of the foregoing NOTICE OF APPEAL in
Las Vegas Review-Journal v. City of Henderson., Eight Judicial District Court Case No. A-
16-747289-W, to be served electronically using the Odyssey File&Serve system, to all
parties with an email address on record.

Pursuant to NRCP 5(b)(2)(B) I hereby further certify that on the 9" day of June,
2017, I mailed a true and correct copy of the foregoing NOTICE OF APPEAL by depositing

the same in the United States mail, first-class postage pre-paid, to the following:

Josh M. Reid, City Attorney

Brandon P. Kemble, Asst. City Attorney

Brian R. Reeve, Asst. City Attorney

CITY OF HENDERSON’S ATTORNEY OFFICE
240 Water Street, MSC 144

Henderson, NV 89015

Dennis L. Kennedy

Sarah P. Harmon

Kelly B. Stout

BAILEY KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, NV 89148

Counsel for Respondent, City of Henderson

/s/ Pharan Burchfield
An Employee of MCLETCHIE SHELL LLC
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Electronically Filed
7/10/2017 5:51 PM
Steven D. Grierson

CLERK OF THE COY
RSPN g
JOSH M. REID .

City Attorney

Nevada Bar No. 7497

BRIAN R. REEVE

Assistant City Attorney

Nevada Bar No. 10197

240 Water Street, MSC 144
Henderson, NV 89015

(702) 267-1231

(702) 267-1201 Facsimile
brian.reeve@cityothenderson.com

Attorneys for Respondent

City of Henderson
DISTRICT COURT

CLARK COUNTY, NEVADA

LAS VEGAS REVIEW-JOURNAL,
. Case No. A-16-747289-W
Petitioner,
vs. Dept. No. 28

CITY OF HENDERSON, Date of Hearing: Aug. 3, 2017

Respondent. Time of Hearing: 9:00 A.M.

CITY OF HENDERSON’S OPPOSITION TO LAS VEGAS REVIEW-JOURNAL’S
MOTION FOR ATTORNEY’S FEES AND COSTS

Respondent, City of Henderson (the “City”), submits its Opposition to Las Vegas Review-
Journal’s (“LVRIJ”) Motion for Attorney’s Fees and Costs (the “Motion”). This Opposition is based
on the Memorandum of Points and Authorities below, the exhibits attached hereto and papers and
pleadings on file with the Court, and any oral argument the Court may entertain.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

It’s not often that a party moves for attorney’s fees as a “prevailing party” when it has lost
on all of its claims for relief. It’s even rarer — no, virtually unheard of — to move for attorney fees
when the language of the Court’s order expressly contradicts the basis of the motion for fees. But

then again, attorney fees have been LVRJ’s motivation behind this action from the get-go, so while
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it is disappointing that LVRIJ is forcing the Court and the City to expend time and resources to deal
with its Motion, it is not surprising.

The Court should deny LVRIJ’s motion for fees and costs because it is not a prevailing party.
LVRJ did not succeed on any significant issue in this litigation. Rather, the Court denied each of
LVRIJ’s claims for relief and ruled that the City complied with its obligations under the Nevada
Public Records Act (the “NPRA”). LVRIJ’s argument that the Court “directed” the City to give
LVRI copies of records — records that LVRJ had already inspected and never asked for copies
before the hearing — is belied by the plain language of the Court’s Order.

LVRJ’s Amended Petition asked the Court to issue a writ of mandamus compelling the City
to comply with the NPRA. See Amended Petition at 11:18-19. The Amended Petition alleged that
“Henderson is continuing to refuse to make documents available for either inspection or copying
without having met its burden under the NPRA.” Id. at 11:19-20. It is not clear why LVRJ made
this allegation when it is undisputed that before LVRJ filed its Amended Petition, the City had
given LVRIJ access to the records and LVRJ had spent several days inspecting them. Thus, the
notion that the City was “continuing to refuse to make documents available for either inspection or
copying” was simply not true. Hence, the Court denied LVRJ’s claim for a writ of mandamus.

After LVRJ’s inspection was complete, it never requested copies of any of the documents it
inspected. It wasn’t until several months later at the hearing on LVRJ’s Amended Petition that
LVRIJ, in response to multiple questions by the Court, acquiesced in receiving copies of the
inspected records that it did not really want. The Court asked the City if it was “willing” to provide
copies of the inspected records to LVRIJ and the City replied affirmatively. There was never any
“direction”, order or other grant of judicial relief with the respect to the inspected documents to
make LVRIJ a prevailing party on that issue. This is evident by the plain language of the Court’s
Order, which (1) found that “[t]he City has complied with its obligations under the Nevada Public
Records Act (the “NPRA”),” (2) clearly stated that the only issue the Court was deciding was the
sufficiency of the City’s final privilege log, and (3) expressly denied LVRJ’s claims for a writ of
mandamus, injunctive relief, declaratory relief, and “any remaining request for relief.” See May 12,

2017 Order at 2:11-12; 2:16-18; 3:2-4.
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While the Court should deny LVRJ’s Motion based on the plain language of its Order,
LVRJ’s Motion may also be denied on the alternative grounds that the City is immune from
damages in the form of attorney fees pursuant to NRS 239.012. Under NRS 239.012, “[a] public
officer or employee who acts in good faith in disclosing or refusing to disclose information and the
employer of the public officer or employee are immune from liability for damages, either to the
requester or to the person whom the information concerns.” Because the City acted in good faith in
disclosing the requested documents, and refusing to disclose confidential documents, the City is
immune from having to pay LVRJ’s attorney’s fees.

Finally, to the extent the Court determines that LVRJ is a limited prevailing party, its request
for attorney’s fees and costs should be significantly reduced. The issues related to the City’s
privilege log set forth in the Amended Petition are separate and distinct from the issues related to
LVRIJ’s access to the inspected documents in the original Petition. Because the Court denied
LVRIJ’s contentions regarding the adequacy of the privilege log, all fees related to that issue,
including the preparation of and events occurring after the Amended Petition, should be excluded
from any fee award. In addition, given that LVRJ lost on all of its claims for relief, lost on the sole
issue decided by the Court (adequacy of the privilege log), and the Court found that the City
complied with its obligations under the NPRA, even LVRIJ’s fees related to obtaining access to the
inspected documents should be reduced. Further, select billing entries highlighted below should be
excluded from any fee award as they are not reasonable.

II. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
On October 4, 2016, the City received a public records request from LVRIJ (the “Request™)

asking for the following documents during the date range of January 1, 2016 to October 4, 2016:

(1) All emails to or from City of Henderson Communications Department
personnel, Council members, or the Mayor that contain the words “Trosper
Communications,” “Elizabeth Trosper,” or “crisis communications;” (2) All
emails pertaining to or discussing work performed by Elizabeth Trosper or
Trosper Communications on behalf of the City of Henderson; (3) All documents
pertaining to or discussing contracts, agreements, or possible contracts, with
Elizabeth Trosper or Trosper Communications; and (4) All documents pertaining
to or discussing the terms under which Elizabeth Trosper or Trosper
Communications provided, provide, or will provide services to the City of
Henderson.

See Exhibits A and B attached to the City’s Response to LVRJ’s Amended Petition. The Request
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asked the City to waive any applicable fees, but noted: “[i]f you intend to charge any fees for
obtaining copies of these records, please contact us immediately (no later than 5 days from today) if
the cost will exceed $50.” Exhibit B to Response.

On October 11, 2016, five business days after receiving the Request, the City provided its
initial written response as required by NRS 239.0107 (the “Initial Response”). See Exhibit C to
Response. In its Initial Response, the City informed LVRIJ that it had found approximately 5,566
emails matching the search terms set forth in the expansive Request. 1d. These 5,566 emails
contained approximately 9,621 electronic files and consisted of approximately 69,979 pages. See
Exhibit A to Response at § 6. In light of the large universe of documents and the City’s
responsibility to safeguard confidential information, i.e. non-public records, the City explained that
the Request would require extraordinary research and use of City personnel to complete. See
Exhibit C. The City estimated that it would take approximately 74 hours for City staff to review
the electronic files to determine whether to withhold or redact any confidential documents or
information within the responsive files. Id. Under NRS 239.055, the City provided LVRJ with an
estimate of $5,787.89 to complete the Request and explained how the City arrived at its estimate.
Id.

On October 12, 2016,1 LVRIJ’s attorney, Margaret McLetchie, called the City to discuss the
City’s Initial Response. See Exhibit A to Response at § 8. Ms. McLetchie disputed the City’s
ability to charge extraordinary fees to complete the Request and wanted to know why the City had
so many emails matching LVRJ’s search terms. Id. at § 9. Counsel for the City explained to Ms.
McLetchie that the City was still in the process of removing duplicate emails in its document review
system and that the estimated cost to produce the documents likely would decrease once this
process was completed. Id. at § 10. During the call, the parties discussed potentially narrowing the
search terms to decrease the number of email hits and whether the City would be willing to lower its

fee estimate. Id. at § 11. Counsel for both parties resolved to go back to their respective clients to

! On October 12, 2016, the LVRIJ reporter who submitted the Request, Natalie Bruzda, announced on Twitter that

she would officially begin the higher education beat the following Monday. See https:/twitter.com/NatalieBruzda/status/
786238453931356160. Based on this announcement, it was unclear whether LVRJ was still interested in the requested
documents.
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work on a solution. Id. Ms. McLetchie represented that she would call back on October 17, 2016,
to discuss the matter further. Id.

Ms. McLetchie did not call the City on October 17, 2016. 1d. at 4 12. After waiting a week
with no contact from Ms. McLetchie, counsel for the City called Ms. McLetchie’s office on October
25, 2016, to further the parties’ October 12th discussion in an attempt to work out a resolution. Id.
at § 13. Counsel for the City was informed by Ms. McLetchie’s office that Ms. McLetchie was out
of town until November 4, 2016. 1d. Counsel for the City asked for a return call once Ms.
McLetchie returned to the office. Id.

Ms. McLetchie never returned the City’s phone call and did not otherwise attempt to contact
the City to work on a resolution. Id. at § 14. Yet, Ms. McLetchie’s billing entries show that she
was working on this matter on November 3™, November 4", November 9", and November 10,
demonstrating that she was actively engaged at the time she ignored the City’s request for a return
phone call to work on a resolution. See Exhibit 4 to LVRJ’s Motion for Attorney’s Fees and Costs.
Instead of working with the City in an effort to avoid wasting taxpayer dollars and this Court’s time,
LVRIJ and its counsel were strategizing about filing an opportunistic lawsuit. As explained below,
this would not be the only time LVRIJ would rebuff the City’s efforts to compromise in favor of
litigation.

After more than six weeks had passed since communicating with the City and without any
prior warning, LVRJ filed suit against the City on November 29, 2016, claiming that the City had
refused to provide LVRJ with the requested records. Id. This is simply not true. The City never
refused or denied LVRIJ’s request. Id. As demonstrated in the October 11, 2016 correspondence
and via telephone conversations, the City was prepared to review and provide copies of all
responsive public records.

After the City was served with LVRJ’s original Petition in this action, the City wrote Ms.
McLetchie a letter expressing surprise at the lawsuit given LVRIJ’s silence with respect to the
Request for over six weeks and the fact that the City has always worked with LVRJ to modify the
scope of records requests by using agreed upon search terms, or other methods to reduce the time

and cost of producing large numbers of electronic documents. See Exhibit A to Response at 9 15;
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and Exhibit D to Response. The City’s letter noted that City employees spent 72 hours processing
LVRIJ’s Request and provided the actual cost of personnel time to complete the Request
($5,303.32). See Exhibit D to Response. As a compromise, however, the City offered to reduce
the fee to $3,226.32. Id. The City emphasized that despite the filing of the lawsuit, it was still
amenable to working with LVRJ on a mechanism to provide LVRJ with the requested documents,
and working on a protocol for future requests. Id.

Subsequently, the parties’ respective counsel conferred about LVRJ’s Request and the City
offered to make the requested documents available for inspection at City Hall free of charge. See
Exhibit A to Response at 9 17-18. LVRIJ’s inspection of the records took place over the span of
several days. Id. Notably, after completing its inspection of the documents, LVRJ did not request a
single copy of any of the documents it reviewed. Id.

On December 20, 2016, the City provided LVRJ with an initial list of documents for which
it was asserting confidentiality or privilege (“Withholding Log”). Id. at § 21. Thereafter, the City
provided two updated versions of the Withholding Log to LVRIJ. See Exhibits F, G and H to
Response. Around the same time the City provided LVRIJ’s counsel with the third Withholding
Log, counsel for the City asked Ms. McLetchie to contact them if she had any questions or concerns
regarding the Withholding Log so that the parties could discuss them and attempt to resolve them
without having to involve the Court. See Exhibit A to Response at § 28. Notwithstanding the
City’s request to meet and confer about any questions or issues LVRJ might have with the third
Withholding Log, Ms. McLetchie never contacted the City. Exhibit A to Response at 9 29.
Instead, consistent with past behavior in this case, LVRJ chose to file an Amended Petition on
February 28, 2017 attacking the adequacy of the City’s third Withholding Log.

LVRJ’s Amended Petition “requested (1) that the Court issue a writ of mandamus requiring
Henderson to immediately make available all records the Review-Journal had previously requested
but had been withheld and/or redacted; (2) injunctive relief prohibiting Henderson from applying
the provisions of Henderson Municipal Code § 2.47.085 and the Henderson Public Records Policy
to demand fees in excess of those permitted by the NPRA; (3) declaratory relief stating that

Henderson Municipal Code § 2.47.085 and the City of Henderson’s Public Records Policy invalid
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to the extent they provide for fees in excess of those permitted by the NPRA; and (4) declaratory
relief limiting Henderson to charging fees for extraordinary use of personnel to fifty cents per page
and limiting Henderson from demanding fees for attorney review.” See LVRIJ’s Motion for
Attorney’s Fees and Costs at 7:3-12. As set forth more fully below, the Court denied all of these
requests for relief.

On March 8, 2017, the City filed a Response to LVRJ’s Amended Petition. LVRIJ filed a
Reply on March 23, 2017. On March 30, 2017, this Court held a hearing on LVRJ’s Amended
Petition and entertained the arguments of counsel.

At the hearing, LVRJ was forced to concede facts that were contrary to its allegations in the

Amended Petition:

THE COURT: But when your reporter went to the City and reviewed them I guess
online; is that right? Some computer or something?

MS. SHELL: They had made a computer available specifically for just the review.

THE COURT: And did your reporter ask for copies of any of the documents your
reporter saw?

MS. SHELL: She did not because we still had this issue — or Ms. McLetchie may
have an answer to that.

THE COURT: I think that they’ll give those to you or I thought that they would
have.

MR. KENNEDY: Just for the record, that’s correct. No copies were requested or
made.

THE COURT: Okay.

See Hearing Transcript dated March 30, 2017 at 5:19-6:7, and attached hereto as Exhibit BB. After
the foregoing exchange, the Court asked LVRIJ’s counsel four times if its client still wanted copies
of the documents it had already inspected. Id. at 6:18-7:12. In response to the Court’s inquiries,
and despite not having asked the City for any copies of the documents it spent days reviewing at
City Hall in December 2016, LVRJ informed the Court that it wanted copies of the already-

inspected documents. See the Court’s Order entered on May 12, 2017 at 2:4-12, and attached hereto
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as Exhibit AA. The Court then asked the City: “Are you — are you willing to give them a USB
drive with all the documents?” See Exhibit BB at 8:8-10. The City responded in the affirmative.
Id.; see also Exhibit AA at 2:8-12.

The Court concluded that “[t]he City has complied with its obligations under the Nevada
Public Records Act (the “NPRA”).” Exhibit AA at 2:11-12. Because the City had already allowed
LVRI to inspect the requested documents free of charge, and was willing to provide electronic
copies of the inspected documents on a USB drive, also free of charge, the Court determined that
LVRJ’s arguments regarding the propriety of charging fees and costs was moot and did not decide
them. Id. at 2:13-15.

The sole issue decided by the Court concerned certain documents the City withheld and/or
redacted on the grounds of attorney-client privilege or deliberative process privilege. Id. at 2:16-18.
The Court ruled that the Withholding Log the City provided to LVRJ was “timely, sufficient and in
compliance with the requirements of the NPRA” and therefore denied LVRJ’s Amended Petition
with respect to the withheld documents. Id. at 2:19-21. The Court’s order concludes: “Based on the
foregoing, LVRIJ’s request for a writ of mandamus, injunctive relief, and declaratory relief, and any
remaining request for relief in the Amended Petition is hereby DENIED.” Id. at 3:2-4.

III. ARGUMENT

The Court should deny LVRIJ’s Motion for two reasons. First, only a prevailing party may be
awarded attorney fees under NRS 239.011, and LVRIJ is not a prevailing party. Second, the City is
immune from having to pay attorney’s fees under NRS 239.012 because it acted in good faith in
responding to LVRJ’s public records request.

To the extent the Court were to find that LVRIJ is a limited prevailing party, its request for
attorney fees should be significantly reduced because the issues related to the City’s withholding log
set forth in the Amended Petition are separate and distinct from the issues related to LVRIJ’s access
to the inspected documents in the original Petition. Because the Court denied LVRIJ’s contentions
regarding the adequacy of the withholding log, all fees related to that issue should be excluded from
any fee award. In addition, because LVRIJ lost on all of its claims for relief, lost on the sole issue

decided by the Court (adequacy of the privilege log), and the Court found that the City complied

Page 8 JA0533



with its obligations under the NPRA, even LVRIJ’s fees related to obtaining access to the inspected
documents should be reduced. Finally, select billing entries highlighted below should be excluded
from any fee award as they are not reasonable.

A. LVRJ is Not a Prevailing Party and Therefore Is Not Entitled To Attorney Fees.

The Court should deny LVRIJ’s request for attorney’s fees because LVRJ did not prevail on
any issue in the case. Instead, the Court denied all of LVRJ’s claims for relief, found that the City
complied with its obligations under the NPRA, and ruled in the City’s favor on the one issue it
decided — the adequacy of the City’s Withholding Log. No amount of twisting or parsing words can
change those indisputable facts. Indeed, despite claiming to be a “prevailing party,” LVRJ does not
point to any language in the Court’s Order supporting its position. Nor could it — as there is no
language in the Order upon which LVRJ may rely.

A court may not award attorney fees unless it is authorized by statute, agreement or rule.
State Dept. of Human Resources v. Fowler, 109 Nev. 782, 784, 858 P.2d 375, 376 (1993). Under the
NPRA, a requester is entitled to recover his or her costs and reasonable attorney fees in the
proceeding from the governmental entity who has custody of the book or record if the requester
prevails. NRS 239.011(2). “A party prevails ‘if it succeeds on any significant issue in litigation
which achieves some of the benefit it sought in bringing suit.”” LVMPD v. Blackjack Bonding, 131
Nev. Adv. Op. 10, 343 P.3d 608, 615 (2015). Importantly, “a prevailing party must win on at least
one of its claims.” Golightly & Vannah, PLLC v. TJ Allen, LLC, 132 Nev. Adv. Op. 41, 373 P.3d
103, 107 (2016) (emphasis added).

In Golightly, the law firm Golightly & Vannah (“G&V”) filed an interpleader action seeking
a ruling that its attorney lien had priority and that it receive its contingency fee from the recovery.
Id. One of the defendants argued that G&V’s lien was not properly perfected and therefore had no
priority. ld. The court ruled in favor of the defendant, awarding it a full pro-rata share of the
recovery at the expense of G&V’s requested recovery. ld. Although G&V received some money,
because G&V did not prevail on its sole claim of priority, it was not a prevailing party and therefore
was not entitled to its costs. Id.

The United States Supreme Court has explained that a litigant qualifies as a prevailing party
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if it obtains a “court-ordered ‘chang[e] [in] the legal relationship between [the plaintiff] and the
defendant.” Buckhannon Bd. & Care Home, Inc. v. W. Virginia Dept. of Health & Human Res., 532
U.S. 598, 604 (2001) (alterations in original). Thus, “enforceable judgments on the merits and court-
ordered consent decrees create the ‘material alteration of the legal relationship of the parties’
necessary to permit an award of attorney’s fees.” Id. But, a “defendant’s voluntary change in
conduct, although perhaps accomplishing what the plaintiff sought to achieve by the lawsuit, lacks
the necessary judicial imprimatur on the change.”* Id. at 605. Instead, “[a] fee-seeking party must
show that (1) there has been a material alteration in the legal relationship of the parties and (2) it was
judicially sanctioned.” Wood v. Burwell, 837 F.3d 969, 973 (9th Cir. 2016).

LVRI is not a prevailing party. It did not succeed on any issue — let alone a significant issue
— in the case. It did not succeed on any of its claims for relief. Nor did it obtain any judicially
enforceable actual relief on the merits of its claims that materially altered the parties’ legal
relationship. This is evident from the plain language of the Court’s Order.

In LVRJ’s own words, its Amended Petition sought four claims for relief: “(1) that the Court
issue a writ of mandamus requiring Henderson to immediately make available all records the
Review-Journal had previously requested but had been withheld and/or redacted; (2) injunctive relief
prohibiting Henderson from applying the provisions of Henderson Municipal Code § 2.47.085 and
the Henderson Public Records Policy to demand fees in excess of those permitted by the NPRA; (3)
declaratory relief stating that Henderson Municipal Code § 2.47.085 and the City of Henderson’s
Public Records Policy invalid to the extent they provide for fees in excess of those permitted by the
NPRA; and (4) declaratory relief limiting Henderson to charging fees for extraordinary use of
personnel to fifty cents per page and limiting Henderson from demanding fees for attorney review.”
See LVRIJ’s Motion for Attorney’s Fees and Costs at 7:3-12. The Court denied each of these claims
for relief. See Exhibit AA at 3:2-4 (“Based on the foregoing, LVRIJ’s request for a writ of

mandamus, injunctive relief, and declaratory relief, and any remaining request for relief in the

*To the extent LVRIJ is attempting to argue that it is a prevailing party under the “catalyst theory”, which “posits that a
plaintiff is a ‘prevailing party’ if it achieves the desired result because the lawsuit brought about a voluntary change in the
defendant’s conduct,” this argument has been rejected by the U.S. Supreme Court. See Buckhannon, 532 U.S. at 601-05;
see also McMillen v. Clark Cty., No. 2:14-CV-00780-APG-PAL, 2016 WL 8735673, at *9 (D. Nev. Sept. 23, 2016) (“A
plaintiff cannot use a catalyst theory to establish herself as a prevailing party under Buckhannon.”).
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Amended Petition is hereby DENIED.”). Because LVRJ did not succeed on any of its claims for
relief, it cannot be a prevailing party. See Golightly & Vannah, 132 Nev. Adv. Op. 41, 373 P.3d 103,
107 (2016) (explaining that “a prevailing party must win on at least one of its claims.”).

Further, nothing in the Court’s Order imposes a material alteration in the parties’ legal
relationship. LVRJ contends that at the March 30, 2017 hearing on its Amended Petition, “counsel
for Henderson finally agreed to provide the Review-Journal a USB drive with copies of the
requested documents” and that “Henderson did not produce a substantial amount of the records the
Review-Journal had sought until the Court directed it to do so.” See LVRIJ’s Motion for Attorney’s
Fees and Costs at 7:16-18; 9:6-9. These arguments are factually incorrect and ignore the contents of
the Court’s Order.

The Court found that except for the items identified on the City’s privilege log, all requested
files and documents were prepared by the City, and “LVRJ had access to and inspected the Prepared
Documents prior to the hearing.” See Exhibit AA at 2:4-8. Thus, the notion that the City was
somehow withholding non-privileged documents at the time of the hearing and was going to
continue to withhold the documents until the Court “directed” it to provide them to LVRJ is false.
Further, the status of the parties’ relationship at the time of the hearing was that the City had already
given LVRJ access to the requested records and LVRIJ had already spent several days inspecting the
records. This was all accomplished without the Court’s involvement.

The Court found that “[f]ollowing its inspection, LVRJ made no request for copies of the
Prepared Documents[.]” Id. at 2:8-9. This is important because LVRJ is attempting to use its
months-long silence in the aftermath of its inspection, and subsequent request for copies of the
documents at the March 30™ hearing, as the basis for claiming “prevailing party” status. This is
nonsensical. Once LVRJ’s counsel revealed that LVRJ wanted electronic copies of the documents it
had previously inspected, the City agreed to provide the documents on a USB drive. Id. at 2:9-11.
There was no “direction” given by the Court or any material alteration in the parties’ legal
relationship; rather, the Court simply asked the City if it was willing to provide copies of the
inspected documents on a USB drive and the City responded affirmatively. The City’s willingness

to provide electronic copies of documents LVRIJ had already inspected does not constitute a
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judicially sanctioned material alteration in the parties’ legal relationship.

Other aspects of the Court’s Order further support the City’s position. First, it is difficult to
imagine how LVRIJ can be deemed a prevailing party in a Public Records Act case when the Court
specifically found that the City “complied with its obligations under” the Act. Id. at 2:11-12.
Second, the Court made it clear that the only issue it was deciding pertained to the documents the
City was withholding on the grounds of attorney-client or deliberative process privilege and the
adequacy of the City’s Withholding Log. The Court found the City’s Withholding Log was “timely,
sufficient and in compliance with the requirements of the NPRA” and therefore denied LVRIJ’s
Amended Petition concerning the withheld documents. Id. at 2:16-21. LVRJ cannot be a prevailing
party when it lost on the “sole issued decided by the Court.” Id. Finally, the Court denied LVRIJ’s
request for a writ of mandamus, injunctive relief, and declaratory relief and “any remaining request
for relief in the Amended Petition[.]” 1d. at 3:2-4. This language leaves no wiggle room or guess-
work — all of LVRJ’s claims for relief were denied. There is simply no interpretation of the Order in

which LVRIJ could be deemed a prevailing party.

B. The City Is Immune From Having To Pay Attorney Fees Under NRS 239.011
Because It Acted In Good Faith.

The NPRA is an important part of ensuring transparency in government, but Nevada’s
legislators have long recognized that while providing access to public records is essential, it can also
be an expensive proposition for the public. See NPA sponsored survey, Legislative History re A.B.
365, attached hereto as Exhibit CC. Likewise, government employees and their employers have
important, but competing responsibilities under the NPRA. Governments and their employees are
responsible for locating and producing public records, but they are also responsible for safeguarding
and preventing disclosure of the confidential information that they hold on behalf of the public, which
may otherwise be responsive to a public records request. See NRS 239.010, NRS 239.0105.

Until 1993, government employees faced civil liability and even criminal penalties if they
made the wrong decision in determining whether to disclose or withhold information pursuant to a
public records request. In 1992, because legislators (and the public) were concerned about the high
cost of public records, and because legislators recognized the precarious position government

employees and their employers faced in choosing to withhold or disclose information, the Nevada
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Legislature made significant amendments to the NPRA. Prior to opening the Sixty-Seventh
Legislative Session the Legislative Counsel Bureau Published a comprehensive study of Nevada
Laws Governing Public Books and Records. See Study of Nevada Laws Governing Public Books
and Records, attached hereto as Exhibit DD. Among other proposed changes were recommendations

from the Legislative Counsel Bureau to:

Enact legislation that prescribes the procedures for direct appeal to a court of law
seeking an order compelling access and giving such proceedings priority on the
court’s calendar. Provide for court costs and attorneys’ fees if the requester prevails.

Enact legislation providing that governmental entities and employees are immune
from suit and liability if they act in good faith in disclosing or refusing to disclose
information.

See id.
Consistent with these recommendations, A.B. 365 was proposed and included the following

summary of the bill:

Assembly Bill 365 removes the criminal penalty for a state officer who refuses to
allow access to a public record. Instead of the criminal penalty, the measure
substitutes a procedure for civil enforcement of the laws governing access to public
records. The bill also grants immunity from liability for damages to public officers,
employees and their employers who act in good faith in disclosing or refusing to
disclose information.

See Summary of Legislature for A.B. 365 attached hereto as Exhibit EE. A.B. 365 was passed and
enrolled, and as a result NRS 239.011 reads:

1. If a request for inspection, copying or copies of a public book or record open to
inspection and copying is denied, the requester may apply to the district court in the
county in which the book or record is located for an order:

(a) Permitting the requester to inspect or copy the book or record; or

(b) Requiring the person who has legal custody or control of the public book or
record to provide a copy to the requester, as applicable.

2. The court shall give this matter priority over other civil matters to which
priority is not given by other statutes. If the requester prevails, the requester is
entitled to recover his or her costs and reasonable attorney’s fees in the proceeding
from the governmental entity whose officer has custody of the book or record.

This section is followed by NRS 239.012, which reads:

A public officer or employee who acts in good faith in disclosing or refusing to
disclose information and the employer of the public officer or employee are immune
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from liability for damages, either to the requester or to the person whom the
information concerns.

Under NRS 239.011(2) a prevailing requestor has the ability to recover attorney fees, but that
ability is limited by, NRS 239.012, which unambiguously provides that so long as a public officer or
employee acts in good faith in determining whether to withhold or disclose information, they (and
their employer) are immune from damages to requestors or other parties whom the information
concerns. ld. This immunity from damages for government employees and employers when a
government employee acts in good faith includes immunity from an award of attorney fees.

Courts have determined that term “damages” can include attorney fees. Sandy Valley Assocs.
v. Sky Ranch Estates Owners Ass’n, 117 Nev. 948, 957-58, 35 P.3d 964, 970 (2001), clarified by
Horgan v. Felton, 123 Nev. 577, 584, 170 P.3d 982, 986 (2007); Swaner v. Union Mortg. Co, 105
P.2d 11 342, 345-46 (Utah 1940), State ex rel. O’Sullivan v. District Court, 256 P .2d 1076, 1078
(Mont. 1953) (holding that with for a petition for a writ of mandamus, a statute entitling petitioner to
damages necessarily included the fees incurred).

Awards for attorney fees are generally associated with bad faith or wrongful conduct. Sandy
Valley Assocs., 117 Nev. at 957, 35 P.3d at 970 (2001) (“Attorney fees may also be awarded as
damages in those cases in which a party incurred the fees in recovering real or personal property
acquired through the wrongful conduct of the defendant . . . .” ((citing Michelsen v. Harvey, 110 Nev.
27, 29-30, 866 P.2d 1141, 1142 (1994) (attorney fees permissible as an element of damages in
slander of title action); Beattie v. Thomas, 99 Nev. 579, 668 P.2d 268 (1983) (granting courts the
discretion to award fees when a party rejects an offer of judgment, but only after balancing the
relative good faith of the parties); Peterson v. Wiesner, 62 Nev. 184, 146 P.2d 789 (1944); Mclntosh
v. Knox, 40 Nev. 403, 165 P. 337 (1917) (award of attorney fees allowed as damages in wrongful
attachment actions)) NRS 7.085 (permitting award of fees when attorney acts in bad faith); NRS

18.010(2)(b) (permitting award of fees when litigant acts in bad faith).
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The plain language of NRS 239.012 prohibits an award of attorney fees against a government
employee and his or her employer where the government employee acts in good faith, and the plain
language of the statute should resolve LVRJ’s motion for fees. Edgington v. Edgington, 119 Nev.
577, 582-83, 80 P.3d 1282, 1286-87 (2003) (citation omitted) (“In interpreting a statute, ‘words. . .

299

should be given their plain meaning unless this violates the spirit of the act.”” (citation omitted). . ..
[Wlhen a statute’s language is clear and unambiguous, the apparent intent must be given effect, as
there is no room for construction.”) Id.

To the extent LVRIJ argues that NRS 239.012 is ambiguous, the legislative history set forth
above and principles of statutory interpretation guide against exempting attorney fees from the
immunity provided under NRS 239.012. “[S]tatutes permitting the recovery of costs are to be strictly
construed because they are in derogation of the common law.” Bobby Berosini, Ltd. v. People for the
Ethical Treatment of Animals, 114 Nev. 1348, 1352, 971 P.2d 383, 385-386 (1998). Awarding fees
is also a deviation from the common law, under the American Rule. Any statutory scheme awarding
fees must be construed narrowly, against fees. Hardisty v. Astrue, 592 F .3d 1072, 1077 12 (9th Cir.
2010). In contrast, “‘[w]aivers of immunity,” of course, “must be construed strictly in favor of the
sovereign, and not enlarge[d] ... beyond what the language requires.” Id., quoting Ruckelshaus v.
Sierra Club, 463 U.S. 680, 685-86 (1983). Thus whether under the plain language of NRS 239.012
or whether the Court decides some argued ambiguity, the result is the same — the government and its
employees are immune from award of attorney fees where they act in good faith.

Setting aside for a moment that the City never denied LVRJ’s pubic records request and the

fact that this Court determined in its order that the City complied with the NPRA, there can be no

question that the City acted in good faith. In fact, if any party did not act in good faith, it is LVRIJ:
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Good Faith By City

Bad Faith by LVRJ

City communicates with LVRIJ to assist LVRJ in
refining its search terms and to reduce the cost of
providing responsive records LVRJ.

LVRIJ represents it will call the City to continue
discussions but does not do so.

City proactively contacts LVRJ’s counsel
concerning LVRIJ’s request in attempt to work on
resolution.

LVRIJ’s counsel ignores City’s phone call and
files suit.

City provides LVRJ access to records
responsive to its request free of charge.

LVRIJ inspects records, makes no request for
copies of records, writes no news stories
concerning records, but writes a story
concerning the lawsuit it has filed against the
City and a story about the cost of outside counsel
the City hired to defend the lawsuit. LVRIJ

files an amended petition in which it does not
request copies of documents.

City provides LVRIJ detailed withholding log and
asks LVRIJ’s counsel to contact City if it has any
concerns about the withholding log to avoid
further litigation

Instead of contacting the City to discuss its
concerns related to the withholding log, LVRIJ
files an Amended Petition attacking the adequacy
of the withholding log.

After learning in Court for the first time since
LVRIJ inspected the documents that LVRJ
wanted copies of the documents, City agrees to
provide copies free of charge.

LVRIJ feigns interest in obtaining copies of the
documents in Court hearing, but writes no stories
concerning the documents, and instead writes a
second story about the cost of counsel hired by
the City to defend LVRJ’s suit.

This is not the first time LVRJ has attempted to obtain fees in the face of the immunity set

forth in NRS 239.012. In fact, one of LVRIJ’s requests was just recently denied. See Las Vegas
Review Journal v. Steven Wolfson, Case No.: A-14-711233-W, attached as Exhibit FF. In Wolfson,
the Nevada District Court determined that attorney fees were part of the damages from which Clark
County District Attorney Steven Wolfson was immune under NRS 239.012 and further determined
that Wolfson acted in good faith in producing and withholding documents. As a result, the Court
determined that pursuant to NRS 239.012 Wolfson was immune from an award of attorney fees. Id.
This Court should reach the same result.

C. LVRJ’s Request For Attorney Fees Should Be Substantially Reduced.

Even if this Court were to find that LVRJ is somehow a “prevailing party” in this matter,
which the City does not concede, the Court should reduce the award of attorney fees by excluding
any fees incurred after December 29, 2016, which is when LVRJ finished inspecting the documents.
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In the Amended Petition, LVRJ requested (1) that the Court issue a writ of mandamus requiring

Henderson to immediately make available all records the Review-Journal had previously requested

but had been withheld and/or redacted; (2) injunctive relief prohibiting Henderson from applying

the provisions of Henderson Municipal Code § 2.47.085 and the Henderson Public Records Policy to
demand fees in excess of those permitted by the NPRA; (3) declaratory relief stating that Henderson
Municipal Code § 2.47.085 and the City of Henderson’s Public Records Policy invalid to the extent
they provide for fees in excess of those permitted by the NPRA; and (4) declaratory relief limiting
Henderson to charging fees for extraordinary use of personnel to fifty cents per page and limiting
Henderson from demanding fees for attorney review. See LVRJ’s Amended Petition at 12:5-16.
The Original Petition sought “injunctive relieve ordering Defendant City of Henderson to
immediately make available complete copies of all records requested.” See LVRJ’s Original Petition
at 9:5-6. The difference between the language in the Original Petition and the Amended Petition

demonstrates a clear shift in focus.

Having already inspected the City’s documents, the Amended Petition focused on the
adequacy of the City’s Withholding log and whether a handful of documents, withheld by the City
under well-established exceptions such as the deliberative process privilege and the attorney-client
privilege, were properly withheld. In fact, at the hearing, the Court re-directed LVRJ’s arguments as
it stated: “I was — I was led to believe that our hearing today was to argue over the redacted
documents that you have in — that you attached to your petition.” See Exhibit BB at 10:1-3. Again,
by the time the Amended Petition was filed, the City had already provided LVRIJ access to the
documents it requested. LVRIJ never requested copies of any documents that it reviewed, nor did it
request copies of these documents in its Amended Petition. Instead, the Amended Petition only
sought records that were “previously requested but had been withheld and/or redacted.”

At the hearing on the Amended Petition, the Court held that the City’s Withholding Log
[was] [] [] timely, sufficient and in compliance with the requirements of the NPRA,” and it denied

LVRIJ’s Amended Petition concerning the Withheld Documents. Accordingly, if LVRJ prevailed on
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anything, which it did not, its “success” only related to the Original Petition that focused on access
to the documents responsive to its public records request — this was NOT requested or at issue in the
Amended Petition. One of the most critical factors that courts look to when determining attorneys’
fees awards is the degree of overall success in a case. Hensley v. Eckerhart, 461 U.S. 424, 436, 103
S. Ct. 1933, 1941, 76 L. Ed. 2d 40 (1983) (where a “plaintiff has achieved only partial or limited
success, the product of hours reasonably expended on the litigation as a whole times a reasonable
hourly rate may be an excessive amount. This will be true even where the plaintiff's claims were
interrelated, nonfrivolous, and raised in good faith.”). Here, once LVRIJ received the documents via
the inspection, it essentially filed a “new” lawsuit by amending its petition to focus on the City’s
privilege log and the LVRIJ lost on all its claims. See Hensley v. Eckerhart, 461 U.S. 424, 434-35,
103 S. Ct. 1933, 1940, 76 L. Ed. 2d 40 (1983) (“In some cases a plaintiff may present in one lawsuit
distinctly different claims for relief that are based on different facts and legal theories. In such a suit,
even where the claims are brought against the same defendants . . . counsel's work on one claim will
be unrelated to his work on another claim. Accordingly, work on an unsuccessful claim cannot be
deemed to have been “expended in pursuit of the ultimate result achieved.” (citing Davis v. County
of Los Angeles, 8 E.P.D. 49444, at 5049 (CD Cal.1974))).

LVRIJ argues that the request for the documents in its Original Petition is related to its other
claims; however, that is simply not the case. The analysis related to whether the City should provide
copies of the documents under the public records act is completely distinct from the analysis about
whether the City’s Withholding Log was accurate and complete. LVRIJ’s billing records related to
the City’s Withholding Log are clearly delineated from the billing records related to the Original
Petition, which was focused on the requested documents. Starting on January 4, 2017, the billing
entries begin to focus on the withheld documents noted in the City’s Withholding Log. As
demonstrated by LVRIJ’s own billing entries, the legal theories/analysis concerning the attorney-
client privilege and the deliberative process privilege are separate and distinct from the legal
theories/analysis on the NPRA. See Gracie v. Gracie, 217 F.3d 1060, 1070 (9th Cir. 2000) (holding
that federal courts are actually required to apportion or attempt to apportion the fees from the award

that relate to claims for which attorney fees are not provided (such as non-prevailing claims) unless
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the court finds all of the claims are so inextricably intertwined that even an estimated adjustment
would be meaningless).

LVRIJ incurred approximately $8,500.00 in attorney fees up through December 29, 2016.
However, the $450 billing entry from December 7, 2016 should be excluded because the work
performed related to reviewing “pertinent media coverage.” Reviewing media coverage — likely
written by her own client — even if it is about the City, is an unreasonable and unnecessary charge
related to this case.

In addition to cutting off all attorney fees incurred after December 29, 2016, the Court should
further reduce the fees because LVRJ lost on all counts asserted in its Amended Petition.” Under
Brunzell v. Golden Gate Nat. Bank, the fourth factor relates to whether the attorney was successful
and what benefits were derived. Brunzell v. Golden Gate Nat. Bank , 85 Nev. 345, 349-50, 455 P.2d
31,33 (1969). Here, the court denied “LVRIJ’s request for a writ of mandamus, injunctive relief, and
declaratory relief and any remaining request for relief in the Amended Petition.” See May 12, 2017
Order at 3:2-4. As explained above, if the court finds that LVRJ prevailed, any and all such success
relates only to its request made in the Original Petition. After the City permitted LVRJ to inspect the
requested documents, LVRJ never sought any hard copies of the documents reviewed. Rather, the
focus in its Amended Petition was on the documents that the City withheld pursuant to its
Withholding Log. Because LVRIJ lost on all four of its claims in the Amended Petition, the Court
should dramatically reduce LVRIJ’s request and only award LVRIJ 1/5 of its fees, which amounts to

$1,610.00.
IV.  CONCLUSION

Based on the foregoing, the City respectfully requests that the Court deny LVRJ’s Motion for

Attorney’s Fees and Costs because it is not a prevailing party and the City is immune from having to

? Should the Court decide that LVRJ should receive fees that were incurred after December 29, 2016, there are several
other unreasonable billing entries occurring after December 29, 2016 that should be excluded. For example, on January 9,
2017, Ms. McLetchie charged $90 to “calendar” a deadline. See LVRJ’s Exhibit 4. On January 24, 2017, Mr. Czop
spent 2.4 hours ($300) reviewing the City’s Withholding Log, which is excessive for the short length of the Withholding
log and the fact that the LVRIJ said that the City only provided “boiler plate” entries. Id. On February 8, 2017, Mr. Czop
billed .40 ($50) to print documents, which is not legal work and could be done by a legal assistant. Id. More astonishing,
Ms. McLetchie tries to include fees related to a separate public records request seeking the bills from the City’s outside
counsel, Bailey Kennedy. See entries on March 14, 2017 and two entries on March 20, 2017 relating to separate public
records request in LVRJ’s Exhibit 4.
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pay them under NRS 239.012. Alternatively, to the extent the Court determines that LVRIJ is a
limited prevailing party and entitled to attorney’s fees, the amount requested should be significantly

reduced to an amount of $1,610.00.

DATED this 10th day of July, 2017.

City of Henderson
JOSH M. REID, City Attorney

/s/ Brian R. Reeve

JOSH M. REID

City Attorney

Nevada Bar No. 7497
BRIAN R. REEVE
Assistant City Attorney
Nevada Bar No. 10197

240 Water Street, MSC 144
Henderson, NV 89015

Attorneys for Respondent
City of Henderson
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Henderson City Attorney’s office, and that on the
17th day of July, 2017, service of the foregoing CITY OF HENDERSON’S RESPONSE TO LAS
VEGAS REVIEW-JOURNAL’S MOTION FOR ATTORNEY’S FEES AND COSTS was made
through the Eighth Judicial District Court’s electronic filing system (Odyssey), and that the date

and time of the electronic service is in place of the date and deposit in the U.S. mail.

MARGARET A. MCLETCHIE Email: Alina@nvlitigation.com
ALINA M. SHELL Maggie@nvlitigation.com
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite 520

Las Vegas, Nevada 89101

Attorneys for Petitioner
LAS VEGAS REVIEW-JOURNAL

/s/ Cheryl Boyd
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DECLARATION QF BRIAN R, REEVE IN SUPPORT OF CITY OF HENDERSON’S

PONSE TO LAS VEGAS REVIEW. AL'S AMENDED LIC
RECORDS ACT APPLICATION PURSUANT TO N 239.001/PETITION FOR

WRIT OF MANDAMUS/APPLICATION FOR DECLARATORY
AND INJUNCTIVE RELIEF

BRIAN R. REEVE, Assistant City Attomney for Respondent City of Henderson (the
"City"), hereby declares that the following is true and correct under the penalties of perjury:

1. I make this Decleration in support of the City's Response to Las Vegas Review-
Joumnal's Amended Public Records Request Act Application Pursvant to NRS §
239.001/Petition for Writ of Mandamus/Application for Declaratory and Injunctive Relief
(the *'Response”).

2. lhave personal knowledge of the facts set forth herein.

3. Tam over the age of eighteen years and am mentally competent,

4. On October 4, 2016, the City received a public records request from the Las Vegas
Review-Journal (“LVRJ") asking for certein documents related to Trasper Communications,
Elizabeth Trosper, and erisis communications from January 1, 2016 to October 4, 2016,

5. Exhibit B to the Response is a true and cormrect copy of the Las Vegas Review-
Journal's (“LVRJ") October 4, 2016 public records request to the City (the “Request™),

6. On October 11, 2016, five business days after recciving the Request, the City
provided its initial written response as required by NRS 239.0107 (the “Initial Response™).
In its Initial Response, the City informed LVRJ that it had found approximately 5,566 emails
matching the search terms set forth in the expansive Request. These 5,566 emails contained
nearly 10,000 individual electronic files and consisted of approximately 69,979 pages.

7. Exhibit C to the Response is a true and correct copy of the City's October 11, 2016,

Initinl Response to LVRJ's October 4, 2016 Request.
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8. On October 12, 2016, LVRI's attomey, Marparet McLetchie, called me to discuss the
City’s Initial Response.

9. Ms. McLetchie disputed the City's ability to charge extraordinary fees to complete
the Request and wanted to know why the Cily had so many emails matching LVRJ's search
terms.

10.1 explained to Ms. McLetchie that the City was still in the process of removing
duplicate emails in its document review system and that the estimated cost to produce the
documents likely would decrease once this process was completed,

1. During the call, Ms. McLetchie and 1 discussed potentially narrowing the search
terms to decrease the number of email hits and whether the City would be willing to lower its
fee estimate. Ms, McLetchie and [ both resolved to go back to our respective clients to work
on a solution. Ms. McLetchie represented that she would call back on October 17, 2016, to
discuss the matter further.

12. Ms. McLetchie did not call the City on October 17, 2016.

13. Afler waiting a week with no contact from Ms. McLetchie, 1 caifed Ms. McLetchie's
office on October 25, 2016, to further our October 12th discussion in an atiempt to work out
a resolution. 1 was informed by Ms. McLelchie’s office that Ms, McLetchie was out of town
unlil November 4, 2016, I asked for a retum cell ence Ms. McLetchie returned to the office.

14. Ms. McLeichie never retuned the City’s phone call and did not otherwise attempt to
contact the City to work on a resolution. Instead, after more than six weeks hed passed since
communicating with the City and without any prior warning, LVR1 filed suit against the City
on November 29, 2016, claiming that the City had refused to provide LVRJ with the

requested records. This is not true. The City never refused or denied LVRI's request,
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I5. After the City was served with the Petition, on December 5, 2016, the City wrote Ms.
McL.etchie a letter expressing surprise at the lawsuit given LVRI's silence with respect to the
Request for over six weeks and the fact that the City has always worked with LVRJ to
modify the scope of records requests by using agreed upon search terms, or other methods to
reduce the time and cost of producing large numbers of electronic documents.

16. Exhibit D to the Response is a true and cormrect copy of the December 5, 2016, letier
to Ms. McLetchie.

17. After the City sent the December 5, 2016 letter to Ms. McLelchie, I conferred with
her about LVRI’s Request, making the documents available for inspection, and the City’s
production of an initiaf confidentiality/privilege log.

18. The City agreed to allow LVRJ to inspect the documents on a computer at City Hall.
LVRJ's inspection look place over the span of several days. Afier completing its inspection
of the documents, LVRJ did not request a copy of any of the documents it reviewed.

19. Afler the City permitted LVRJ ta inspect the documents free of charge, I received an
email from Ms. McLetchie questioning why LVR) reviewed a number of documents it
believed were not responsive to LVR!'s search terms, including an image of the gorilla
Harambe,

20. Exhibit E to the Response is a true and correct copy of an email chain and
attachments between Ms. McLetchie, myself, Josh Reid, and Brandon Kemble.

21. On December 20, 2016, the City provided LVRJ with an initia) list of documents for
which it was asserting confidentiality or privilege.

22, Exhibit F is a true and correct copy of the initial withholding fog.
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23. Approximately two weeks later, Ms. McLetchie asked the City to pravide a more
detailed withholding log that would allow her to evaluate the City's confidentiality
assertions. The City complied with this request and provided an updated log on January 9,
2017 (“Second Withholding Log").

24. Exhibit G is a true and correct copy of the Second Withholding Log.

23. Ms, McLetchie was not satisfied with the Second Withholding Log because it did not
list the aclual names of attomneys and paralegals or other staff members sending or receiving
correspondence and requested another revised log.

26. The City, once again, sccommodated LVRJ's request and provided the attorneys® and
paralegals’ names to LVRJ in & third version of the withholding log (“Third Withholding
Log").

27. Exhibit H to the Response is a true and correct copy of the Third Withholding Log,

28. Around the same time the City provided LVRJ's counsel with the Third Withholding
Log, I asked Ms. McLelchie to contact me if she had any questions or concerns regarding the
log so that the parties could discuss them and atiempt to resolve them without having to
involve the Court.

29. Notwithstanding my request to meet and confer about any questions or issues LVRJ
might have with the Third Withholding Log, Ms. McLetchie did not contact me about the
issues she now raises in the Amended Petition.

30. Exhibit I to the Response is a true and carrect copy of S.B. 123, 2007 Leg,, 74" Sess.
(Nev. 2007).

31. Exhibit J to the Response is a true and correct copy of Amendment 415 to S.B. 123.
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32. Exhibit K to the Response is a true and correct copy of the Minutes of the
Subcommittee of the Senate Committes on Govemment Affairs daled April 9, 2007.
1 declare under penalty of perjury that the foregoing is true and correct.
DATED this _/ _day of March, 2017.

L4

Bx____gacéékxaz:zs._“_“:=,___
« " BRIAN K. REEVE

Assistant City Attorney
Nevada Bar No. 10197
240 Water Street, MSC 144
Henderson, NV 89015
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Via Emait
Ocl. 4, 2016

Loura Fucci, Chief Information Officer
Henderson City Hall

240 Water St. MSC 123

P.O. Box 95050

Henderson, NV 89009-5050

Office Fax: 702-267-4301

E-Muil: Luaura. Fucci@cityofhenderson.com

Juvier Trujillo, Director of Intergovernmental Relations
Henderson City Hall

P.O. Box 95050

Henderson, NV 89009-5050

Office Fax: 702-267-2081

E-Mail: Javier. Trujillo@ciiyofhenderson.com

Dear Ms, Fucci and Mr. Trujillo,

Pursvant 10 Nevada's Public Records Act (Nevada Revised Statutes § 239.010 et, seq.) and on
behalf of the Lis Vegus Review-Journal, we hereby request the Communications
Departmient documents listed below.

Documents requested:

o  All emails 1o or from City of Henderson Communications Department persannel, Council
members, or the Mayor that contain the words *Trosper Communications,” “Elizabeth
Trosper,” or “crisis communications;”

° All emails pertaining to or discussing work performed by Elizubeth Trosper or Trosper
Communications on behalf of the City of Henderson;

* All documcnts pertaining to or discussing contructs, agreements, or possible contracts,
with Elizabeth Trosper or Trosper Communication; and

» All documents pertaining to or discussing the terms under which Elizabeth Trosper or
Trosper Communications provided, provide, or will provide services to the City of
Henderson.

Date limitations:

For all documents requested, please limit your searches for responsive documents from January
1, 2016 to the present.

"
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Further instructions:

Plense provide copies of all responsive records. For electronic records, please provide the records
in their original electronic form attached to an emuail, or downloaded to on electronic medium.
We are happy to provide the clectronic medium and to pick up the records. For hard copy
records, please feel free 1o attach copies to an email us u .pdf, or we are happy to pick up copies.
We will also gludiy take information as it becomes available; piease do not wait 1o fill the entire
request, but send each purt or contact us as it becomes availuble.

If you intend to chorge any fees for obinining copies of these records, please contact us
immediately (no later than 5 days from toduy) if the cost will exceed $50. in any case, we would
like to request u waiver of any fecs for copies because this is a media request, and the disclosure
of the requested information is in the public interest und will comiribuie significandy to the
public’s understanding of the opemtion of the Communications Depariment and
Intergovernmental Relations.

If you deny necess to any of the records requested in whole or in part, please explain your basis
for doing so in writing within five (5} duys, citing the specific statutory provision or other legal
authority you rely upon to deny uccess. NRS § 239.01 1{1)(d). Please err on the side of fully
providing records. Nevada’s Public Records Act requires thal its terms be construcd liberally and
mandates Lthat any exception be construed narrowly. NRS § 239.001(2), (3). Please also reduct or
separate out the information that you contend is confidential rather than withholding records in
their entirety, as required by Nev. Rev. Stat. § 239.010(3).

Agaln, please citc the statutory provision you rely upon to redact or withhold pant of a record.
Pleuse ulso keep in mind that the responding governmental entity has the burden of showing that
the record is confidentinl, NRS § 239.0113; see afso DR Partners v. Bd. of Cty. Comm'rs of
Clark Ciy., 116 Nev, 616, 621, 6 P.3d 465, 468 (2000) (“The public official or agency bears the
burden of estublishing the existence of privilege bused upon confidentiality. I is well settled that
privileges, whether creatures of stmute or the common Jaw, should be interpreled and applied
nurrowly.")

Pleuse provide the records or a response within five (5) business days pursuant to Nev, Rev. Stat.
§239.0107. Aguin, please emoil your response to nbruzda@reviewjournsl.com and
tspousta @reviewjournal.com rather than U.S. Mai) so we cun review as quickly s possible.

Thank you in advance for your cooperation with my request. Please contact us with any
guestions whatsoever. In addition to email, you cun reach Natalie by phane at 702-477-3897.

Sincerely,

Natalie Bruzda
Reporter

Tom Spousta
Assistant City Editor
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Brian Reeve

R s T S G e S M S R s
From: Brian Reave
Sent: Tuesday, October 11, 2016 5:11 PM
To: nbruzds@reviewjournal.com; tspousta@reviewjournal.com
Cc: Javier Trujitfo; David Cherry; Kristina Gilmore
Subject: Public Records Request regarding Trosper Communications

Dear Ms. Bruzda and Mr. Spousta,

I'm writing in response to your public records request to the City of Henderson dated October 4, 2016 regarding
Elizabeth Trosper and Trosper Communications, We are the In process of searching for and gatherlng responsive e-mails
and other documents. Due to the high number of potentially responsive documents that meet your search criteria {we
have approximately 5,566 emalls alone) and the time required to review them for privilege and confidentiality, we
estimate that your request will be completed in three weeks from the date we commence our review.

The documents you have requested wili require extraordinary research and use of City personnel. Accordingly, pursuant
to NRS 239.052, NRS 239.055, and Henderson Municipal Code 2.47.085, we estimate that the total fee to camplete your
request will be $5,787.89. Thisis calculated by averaging the actual hourly rate of the two Assistant City Attorneys who
wili be undertaking the review of potentially responsive documents ($77.98) and multiplying that rate by the totai
number of hours it Is estimated it will take to review the emalls and other documents {approximately 5,566 emalls
divided by 75 emails per hour equals 74.21 hours). Under the City's Public Records Policy, a fifty percent deposit of fees
is required before we can start our review. Therefore, please submit a chack payable to the City of Handerson in the
amount of $2,893.94. Once the City receives the deposit, we will begin pracessing your request. When your request is
completed, we will notify you and, once the remained of the fee is recaived, the reconds and any privilege log will be
released to you.

Please let me know if you have any questions or would Jike ta discuss your request further.
Regards,
Brian R. Reeve

Assistant City Attorney
702.257.1385
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s 0o ' CITY ATTORNEY'S OFFICE

o CITY OF HENDERSON
! 240 Water Street
e DR, P.0. Box 65050 MSC 144
Mt Henderson, NV §3009-5050
A Tel, 702-267-1200
» e Fax 702-267-12G1
by ¥
ey it s JOSH M, REID, CITY ATTORNEY
VIA U.S. Muail and Email

December 5, 2816

Maggic Mclelchic

Mcl.etchic Shell LLC

701 Eost Bridger Avenue, Suite 520
Las Vegas, Nevada 80101

Re:  Laus Vegus Review-Jouranl's Ociober 4, 2016 Records Request
Dear Maggie:

1 hope that you had o great Thanksgiving hofiday. This lever relates to a public records request
made by your client, Lus Vegas Review-fournal (“LVRI™), on October 4, 2016, reparding
Trosper Communications and Elizabeth Trosper. The City of Henderson (“City™) provided its
initinl response to LYRJ's request in writing within the five-day time-frame required by NRS
239.0107 on October 11, 2016. In its initial response, the City informed LVRI that it had
found approximately 5,566 emails matching the search terms set forth in LVRI's request.
These 5,566 emails contained nearly 10,000 individual electronic files. In light of the larpe
universe of documents created by LVRJ's search tesms and the City's responsibility to
safeguard confidentizl information, the City determined that it would take npproximately 80
hours for City s1afT to review the electronic files to remove or redact any confidentin! files or
information. Accordingly, pursuont to NRS 239.055, the City's October | 1 response contained
an estimate of the cost for the “cxiraordinary use™ of City personnel in the amount of $5,787.89
to prepare LVRJ's record request.

On Oetober 12, 2016, you contacted Assistont City Attorney Brian Reeve (“Mr. Reeve™) to
discuss the City's response. As you know, when there is a records request for electronic files
the initial cost estimatc that must be provided within five days can often be larger than the
City's actual cost incurred due a number of factors common with collecting large numbers of
clectronic documents (e.g. duplicate emails, imprecise scarch terms). In the post, the City has
always worked with LVR} 1o modily the scope of an clectronic document search by using
agreed-upon scarch terms, or other methods, to reduce the time and cost of producing large
aumbers of electronic documents.

During your October 12 discussion with Mr. Reeve, you were informed that the City was in the
process of removing duplicate emails from the universe of documents using its document

City Attorney’s Office « {702} 267-1200 « fax (702) 267-1201 « wwnw citvothenderson.com
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Letter to McLeichie Re: Records Reguest
December 5, 2016
ave j2

monagement system and that the estimated cost to produce the documents would likely
decrease once this process was complete. The conversation concluded with you siating that
you would speak with your client and get back to the City by October 17, 2006. After your
cali, the City looked at various ways to reduce the time and expense of producing the requested
documents. Mr. Reeve wus prepared 1o discuss these options with you, but you never catled
back. Therefore, ) requested that Mr. Reeve call your law office to conlinue the dinlopuc with
you. Mr. Reeve contacled your office on October 25, 2016 and he was informed by your
assistant thot you were out of town until November 4, 2016. Mr. Reeve left o message with
your assistant asking for a return coll once you returned to the office. As of the date of this
letter, we have still not heard back from you.

Accordingly, | was surprised to find out through a news article on Wednesday November 29,
20186, that you had filed sult against the City stating that we had refuscd to provide LVRJ with
the requested records. This is simply not true. The lawsuit is also disappointing given our past
history of working together to resolve these Lypes of requests and your (or 1LVR)'s) decision
fiot 1o do so in this inslance. The records responsive 10 LVRI's October 4, 2016 records
request have already been reviewed and are ready to be transmitied 1o LVR upon payment of
the required fees, Had you simply called the City on October 17, or returned Mr. Reeve’s
Gctober 25 phone culi, you could have saved your clicnt, and now the court, both time and
resources. This type of diclogue is contempluted under NRS 239.0107(c)(1), which sets forth
that the requestor may inquire regarding the request if o public book or record has not been
provided.

Over the past two years, the City Attomey’s Office has invested significant time and money on
acquiring new electronic document review software and has hired (T staff to make the
production of clectronic records for public records requests and electronic discovery in
litigation less costly and more efficient. As you know, LVR] made another public records
request el the sume time as the one row in dispute, and thase records were provided to your
client quickly and without complaint, The issuc with this particular request is that it resulted in
on estimated 69.979 pages (if printed) and 9,621 individual electronic files. Even with our new
document review soflware, which can remove duplicate emaits {of which we only found
roughly 300), it still required over 70 hours for employees 1o review the responsive documents
pursuant (D Your request.

Whilc it is LVRI's right to request and obiain public records from the City, [ am faicly certoin
that the overwhelming majority of the estimated 69,979 pages of responsive documents are not
of any inicrest to LVRIJ (ot least to the question of Trosper Communication's contract ond
public relations work for the City). Had you communicated with the City, you would have
leemed that many of the responsive documents relate to Liz Trosper's scivice on the
Hendersan Development Authority Board and the Henderson Strong Advisory Commitice, 1
suspect these emails are not of interest to LVR), As we have done in the past, we could have
allowed your client to inspect some of these types of documents in order to remove cestain
calegories of documents, thus reducing the time and expense of the records request for both the
City ond LVRI.

Based uspon LVRJ’s account of this public records request in its news articles, and your
Complaint served upon the City yusterday, there does seem (o be a genuine dispulc between
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Letter to MeLetchie Re: Records Request
Decermber 5, 2016
P RESEY I 3

the City and LVRJ with regard to the delinition and application of the “extraordinary use of
personnel™ fee provisions in NRS 239.055. The City and LVRIJ have been able to resolve
issues relating to the cost of praduciag public records in the past, which hos resulted in the
LVRI paying 8 minimal amount for public records over the past two years. The Cily has
ahways been cautious in charging fees for the “extruordinary use of personnel™ relating 1o
public records requests. Our City records indicate that LVRJ has made 46 separate public
records requests to the City since 20135, and LVRJ has poid the City a total of $241,11 in fees
for these record requests.

City employees spent 72 hours processing LVRI's public records request. The breakdown of
the employee time spent on this request is outlined below.

Attomey Review of 9,621 electronic (iles
for confidentiafity: 68 hours

Scnior Lepal Information Systems Analyst

review of electronic files (preparation off

documents for review and production and the

de-duplication of documents): 4 hours

Pursuant to Henderson Municipal Code 2.47.085 and NRS 239.055, the City’s fee for the
“Extraordinary Usc of Personnel or Technology” is comprised of the employee(s)® actual
hourly rate to review and produce the requested documents or 30.50 page, whichever is less,
The average hourly rate for the attomeys who performed the review was $77.99 per hour, and
the hourly rate for the Senior Legal Information Systems Analyst is $44.81. Accordingly, the
City’s actual cost for your client’s records request is $5,482.56 (($77.99 x 68 = $5,303.32) +
(344.81 x 4 = §179.24)). and per our City-wide fee schedule for public records this is the
amount that your client would have (0 pay to receive the records in electronic format,'

The City understands that the fees outhorized by NRS 239.055, which allows f{ocal
govemments to charge the costs that they actually incur for the extraordinary use of theie
personnet or technological resources, “must be reasonable” While it may not resolve the
differeace of opinion between the City and your client regarding the meaning of NRS 239.0535,
the City is willing (and was willing back in October) 10 provide the requested records at the
lowest hourly ralc of the employees who reviewed the requested documents, This would put
the fee for production of your client’s records request at $3,226.32.

Please let me know how LVRJ wishes to proceed with the records that have been prepared for
it. IFLVRJ would rather resolve the matter through your recently filed litigntion, then the City
will respand appropriately. The City is interested in having the courts provide clarity to the
meaning and application of NRS 239.053, as clear and concise puidance on thesc provisions
would greatly benefit both local governments and the public. With that said, the City is net

! The requested records comprise approximalely 69,979 prinied pages (this is sn estimate from
the document management soflware), which at $.50 per page would cost your client roughly
$34,989.50. While ) am fairly certain that your client is not interested in printed copies of
these records, the City will comply with that request if made.

City Attomey's Office » (702} 267-1200 » fox (702) 267-1201 » www citvothenderson.cam
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Letter to McLelchie Re: Records Request
December S, 2016
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interesied in_litigntion os a method of preventing the disclosure of the requested
dacuments. In fact, the City is amenable to working with you and the courl on 8 mechanism

to provide LVRY the requested documents while the court entertains our arguments on the fee
issue.

In addition to working through litigation to get the courts to provide clear guidance on the issuc
of public records fecs, the City would also like to offer 1o work with LVRJ on a legislative
solulion in the upcoming 2017 Legislative Session. Whiie attomeys may benefit by tie lack of
clarity in the statute, | belicve that a legislative solution presented jointly by media
organizations and local governments would be welcomed by the Legisiature, and would benefit
both our clients and the public.

Best wislies,

DIST -

Josh M. Reid
City Atlorney

Cec:  Robert Mumane, City Manager

City Attormey’s Qffics s (702} 267-1200 » fax (702) 267-1201 » www . citvofhendprson com
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109: ¥ Emall sandars end recipionis
a3

187 ahomnoy ond paralegol braios
Eiwd Cranar (PIVCoungci
Suppan Senvicos) and/or Liko
Fritz {Finance)

184 atamay ond parslogal andlor
#ud Cranar (PIDCouncl
Suppan Sorvicos) andler Luka
Frte {(Fnsnco}

111 nliemey and paralggal entlor
Bud Crancr (PIOCouncd
Suppon Sarvices) sndrer Lukd
Frtz (Financo)

182

195 attomoy and paratogal andior
Bud Cranot {ROVCounal
Support Sorvizes) andlor Luka
Fritz {Financo)

199 suomey and paralosal andiar
Bud Crannr (PO Ceunsi
Suppan Sarvicas) andlor Like
Frilz (Finarca)

236 allamay and parxiagoel ondior
Bud Cronor {(PIOT auncit
Support Servicas) and/sr Luko
Frilz {Financo)

287 snsney snd paiagal ancfor
Bud Cennot (PHCouncil
Suppert Servicos} andior Luko
Frilz {Finance)

£32 npiicragy 3 pamingal andind
Bud Crings (PIOGouncl!
Buppon Sarvices) sndiar Luko
Fiitz {(Finance)

234 attsmoy and parsiugal aralicr
Bun Canor {PIOICouncl
Suppert Sarvizes) andior Luk
Fritz {Finsnce)

237 situmey and porolegat ondlor
But Cranor (PIOCcunzil
Suppont Ssrvices) andlor Liso
Fiitz {Finarco)

238"aftomay and paratagal andior
Bud Cranor (PILVCouned
Suppon Servicos) andior Lukg
Faly (Fnenes)

244 phiomey ard paraloyal andior
8ud Cranas {PI0Counci)
Support Services) ondior Luke
Fawz (Finance}

Deacription

iarno! topest containing cormmynieaben
betweon pitomay and stall mada lor tha
mrposo of faciiaiing the ronsitlon of

profaazienal [agol somvicos andfor contzlning

logal pdvize

Eloctrenle comspendenca contalning
cormunitalion betweon attompy and stal!
|mada fo: tha purposa of faltitaing tha
1endiilon o protessicral lngal zenices
Traapor contget famna

Elections eeirespondence conlalnlng
eernrurication botwaen aiamoy end $iall
maza for tha pumpess of fagiitaing the
1englliz ol professional logal sorvices re
Trasper contract lams

Elecironic corcspandence cordalning
communication botwaen atomay end s1afl
rade for tha pumpnza of RacBioting the
randdlen of prolnssions! lagal carvices ro
Traaper conlme! teams

Drnh Trosper conlrac| tantEning
easnaunication batwaen snarmey ond mall
mavo far tha purposa of facElating the
reraSition of prafazsionat logal senvicos 1o
Trospor conlinet toms

Elzclronic eomaspendanca eordaining
romunnizotion batvesn stomsy and stail
maae lor the purpose of iackiating the
rendiion ol prolessicral iagst cemicas 1a
Trospar contrast teems

iElectronlc corespondenca camalning
Leommumnication boteaon atlomay and stal
madg for tha purpasa of fasikiatng tha
rondiion of profassienal lag sesvices
Faspertontmz) lams )
Eleeironie cennspontionss comaining
romrunieaticn batwacn ofomoy ond stalf
mada for tho pueposa of fadiitating tha
randition f prafassional leged sacvices i
TcIpar commact 10mh

rendition of prolassions! inpal savizes ro
Traepor comree! lerme

Eleclronic coraspondenss cemairing
eommunizalion bervon ptsmoy and clol
e lor lhe putpos of (aclitsing the
randiton of pecfastionsl legol survices m
Trosper conrRal tammits

Elecimnia cenrrspongonce conlsining
]nwrmlul!an belrman oifemey snd sigt
mada for U purpesa of laablating the
ramiiticn o! proleasionn? legel servicas ro
Trospor contract famms

Elacimnic conespendanco contakning
communicalion halwian etiomey and ata
made for the puspese of lociuating tha
rondilon of prolozsional lagal services e
Treapar cantrast tarms

[Besis for RedaclionmNon-Prodachion

Allemey Chot Priviiegeick Produst
Docing

Atpmgy Clant PaviiogoWark Product
Daziting

Attornay CEanl Prvilegetdok Pesdusl
Dnctiina
Attornsy Clent Privitogn/\Wod Producy
hDoc‘.ﬁm
Atismay Clont Pidvlogeitfosk Product
Docuina

Anomay Cicrt Prvilogo/ Wik Produt]
Docling

Aliomay Clend Priviiege/Woik Prothct
Decvilne

Allompy Cliant Pdytapa/Watk Product
Doetrine

Aliomay Chient PriviageWork Froduct
Dexinng

Attamay Cilonl Privioga/Waok Produzy
Doctsing

Auomoy Cilsnt Prvicga/Work Prouct
Dactning
Altompy Client Prviioge/Work Product
Docting

Atsmey Cliont PriviogerWork Prodsel
Doctrina

Atlomay Cllent Priviloge/Work Prosuct
Docirin

Auiarity
|nAs 49 005

NRE 40 695

Lnas 490895

|rs angas

MRS 49.055

|NRS 45 035

VJRS 49 025

MAS 49095

|NRS 49 035

[Rs «3.095

INALS 49.095

INAS 49 005

NAS 43 035

InAs 40 005

RAeduction

Radaclion

Hedaclisn

Rodaction
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[Doc® Email senders and feciplenis

248 allamay and paralogal antics
Bud Cranat (PICounal
Suppon Sonvicot) andior Luho
Ftz {Financo)

246 ftamgy snd pamiggal ondler
Bud Cranot {#OCouna
Suppor Sorvicos) and/or Luko
Fritz {Financa)

249 avomey ond paralogal andfor
Bud Ceanor (FIO0Councl
Suppon Servlens) and’er Luka
Feltz (Finenzo)

251 stiomay and parlegal ancior
Bud Crancr {FIO/Counad
Suppon Sefvices) anaior Luka
Fritz {Finarco)

252 nitomey and paraiagal and/sr
Bud Craner (PIO/Counci
Supper Somizes) anor Luka
Frilz (Finance)

257 anomay and paralogal ordlor
Bud Cranar {PIO/Councit
Suppost Sarvizes) ontl'er Lyke
Fritz (Finoneo)

847
689

1362 Qavid Ehany (P10} Lf2 Tospar
fageni). Aobort Muenano (Clty
Menogar. Javier Trufis {Public
Allalrs)

1353 Gavki Chamry {#10) Liz Trespor
(apeni}, Roban Mumane {Clty
Marager, Javier Trujia (Public
Alfahis)

1384 David Cherty (PIOh Liz Trospor
(agent). Robert Munono (Clty
Manager, Javiee Trujila [Puble
Alinlrs}

1355 David Chasry {PIO) Liz Trosper
{ageni}, Robart Mumana (Cily
Mansgas, Javier Trudils (Public
Mlairg)

1355 Davkd Chary (PI0) Liz Trospar
{agani), Rabon Mumona {City
Manager, Jasier Teula {Putsie
Alfales}

1367 David Chorry {PIO) Lz Trospar
{sgoen), Robart Muemana {Ciy
Manager, Javter Trualla [Pubtc
Allatrs)

1607 aliomay. Bavid Charry {P1O}.
Jowr Tadio (Public Altam)

Electonic comosporisncs cantnining
cormmyricition balwaan oifomay and sia
far iho purpose of taciiteting tho
randition o prolessiceat Ingal servicas 1o
Trespor contmct tonng
Eltctronls conespondenca comaining
communicaiion Baiwoan alomay and sk
m3uo for tha pupato of laciitaling the
rardgition of prolpsicnat (2gat seedeas ip
Trosparconirasd lesms
Eloctronle conespendanca contalning
mretnization bolween sitormey and isll
mada for tha purpote ol lecifiaing tha
\ilon af prafessianal lvga! sorvices ro
]Trn:wmra:t lamms
Eleclronlc comnspandents condakilng
communization betwann ailomoy end stall
maza fof tha pusposo of laciEtaling the
rorxdtion of proloszlonal legal carvicas 1o
Fruspor comlract lommg
iac:lmc carespandance coalalalng
exrrmunizalion batwoon alomoy and orafl
mane lor tho puspash of laclitating tha
rencklion of prolosslanal legs! servicas i
Trosper coniect s
Emplayor idenulieaton Humber far tax retum,
pessibis SS»

Employer idantifcation Numbar far lax retum,
ipcasivlo SSv

%E!nﬂm: eousspondenco containing manial
improssions and sirslegy of Ciay menogament

tagarcing prepanation of publs slalament ang
EOMMonis on drall sialomem

Eloctranic conespandancy containing mantal
iimpreasions and striegy of Clty monagemant
mgarding prepamian of puble stylomart ard
comments on gl slalement

iElactanic carraspondansy conilaining monia)
Impresiicns and siatogy of City managemant
regandng progumiion of pubtc siatement and
Emmunls on drali statomanm

EElar.imn'c ennespondencs costaining mgrdal
limpressinns ana strtegy of Gy management
regoming progaralion o puble sistoment and
CoInENS on drait stalemenl

iElectron’s conyspondanco cantaining mentat
iim sicns sra cimtapy of Ciy managamont

reganding prepartion ol publc statomonl ond
commenis on gl sislemen

{Blecironie comaspondanze containing menma
impraasions and stralegy of Gy managerment
fonanting prepamten ol putkc siatement gnd
commonts on dral) ctatomant

Elacimnic concsponsencs contxning
Communicalion baiween anamey and siatf
masio lor tha purposo of laclixing the

ireadtiion of professiongl leny! sarvices

Hiats for AudaclioRTion Produclion

Allomay Qlicnt PrivilegefWerk Product
Deetring
Alomuay Clizm FriviiogaWork Product
Oactrino
Attomay Cent PriviiageiVork Produst
Doctnng
Astomoy Chent Privitoge/Work Praguct
Ooctring
Atlompy Ceani Prtdisgeiwadk Protaux]
Docirine

Attomay Chier PrdiogefNoik Product
:Cocuing

Conbidaniial personal inlormaticn =
iEmployor Isartifiention Nusndsor

iContidentiaf perenat Infomrsation -
Erploysr ldemificaticn Numbor

Dotbamtive Procase Privilega
Dolbemtve Frocess Pivilage
Dckbormtive Frozess Privilspe
Ouobesntiva Procass Privioge
Dutbarmtiva Procass Privilage
Dalberatvo Process Prviloge

Attomgy Cégni Piviege Work Pradue)
Doclring

Fy-ree
HFIS 49.095

|HAS ed 045

iNRS 49035

NAS 49.035

inms 0038

LNFIS 49035

anrey of Novada,
inz. v, Bradshaw, 105
iNav, 630 {1990}

Donroy of Hovagn,
ine v, Brodehaw, 106
Nav, £30 {1990}

OF Partnze v. Board
of County Com'm of
Clask Coumly, 118
Nov. G5 {2000)

OR Podnors v. Board
ol Counly Com'ra ol
Clank County, 116
Nov. 518 (2000}

DA Padnars v, Board
ol Counfy Cemrs of
G2k Cqunty, 118
Nav. 633 (2000}

DR Pannurs v Boarmd
of County Comrs of
Clatk Ceunty, 116
Nav. 616 (2090}

0OR Partnars v. Board
of Counly Comys of
Cloek County, 118
Nov. 515 (2000)

DR Padnors v, Board
ol County Com'es ot
Clark County, 118
iNav, 818 (2000}

NRS 45.095

|Redpeties

Aedaction

jRadacian

{Rodocian

JA0569



Juvier Trjllo {Public Allnis}

carmpunltation batwoan olicmay and siatt
mada lor tho pupose o isciltating tho
recvition of prlgssicra! izgal atvvicos

Anomey Clorl Prviogo/Werk Producl
(Docying

{Cop¥ Emal pandors snd teciplanis fﬁndpﬂun TBasis for RedacilonTion-Produciion Authathy {Rudsclion
1808 etlampy, David Chony (PID], ;Faa:imnh earrncpantonco cont'ring Atamay Clonl Priviloge/Woik Pradeet  {NARS 40035 Fydaction
Jeviar Trupllo [Putliz Allalrs) .;l:nmﬂw::a'&nn baheotn piomeyond sioff  {Doctibn
image lor M8 punrasy of lacilaiing the
jron:Etinn ¢l prolessicnal legal carvices
18G9 etiomay, David Cheny (FID), ;Etc:trwc comespandencs contoining Allamay Clert Privitege/Wosk Product NRS 49 095 jRadaction
Javiar Teuplio {Public Altgls]  rommunization balwaon anomay ond stafl Dactirg
{mada for e aurposc of laciltating the
) ilendition cl prolesslonal legal sorvices
2435 auomey, David Chamy {PID),  Blestonic carmspondonts conaining Alizmay Clom PrivicgeAVork Preduct  INRS 49095 Ravaciion
Javior Trujgio (Peklis Allals)  [comumumizalion botwoan atioiroy and stall {Daciing
Imade for tha purposa of facifitating tho
rmdrion of pmiascional legal sarvices
2487 anamey, David Ghomy (PID),  |Electonic conuspandanco containing Atiamey Cliont PrivicgoMork Praduet |11 40035 {Redackon
Javior Trujia [Pubtic Atinirs} communictiion bitwsen cliomay and stol| Daocidng
mado for the pumosas of facRaling tha
renditlan of piofassional legat senices
2431 nliomaoy and Goni Schoeder  {Elocironis coftespandoncs containing Atlomay Client PrvitegesWark Prodaa NRS 49 035 {Pedastion
{Ceunch) communicnioh baiween atlomoy and atsl!  {Dotiiing
itmad lor the purpass of fackitating the
incmﬁ‘.im ol prolossioral fagal ervvicas 19 HAD,
3352 ;Imnmal topari eontaining communication Allomey Clen! PrivilegeMak Piaduct HAS 25035 {Rednztion
jhatwoon oliomey and siall mada fer tho Cocting
ipwpose ol fachiating tho readitisn o
spmiassional legal sonices J
2862 Bavid Cratey (PO) Liz Trospor {Elecionlc ennuspondenca conlsining masiel (Delibarative Process Priviago CFR Panirors v Boad
{ogont), Rebad Mumano (Criy  Impreasions and stralagy of Cliy management of County Cam'rs ol
Managar, Javior Truio {PubSe  fogansing prepariion ol public stetament pnd Crark Counly, 118
Altsls) inamn!s en deatl stalomenl Nev GIG {2500}
3864 O:vid Chomy (PIO) Liz Trotper fElc:nmlc cenespentance contining mana  jUalborativo Procass Priviage OR Paitnars v Boand
{agoni], Robon Muneno {Clly  Impmasicns and strtegy of Cily managemen) uf County Comits ol
Laznaper, Jovlor TeuRio [Public fteqarding propamtion cf public statemant ans lcm Caunly, 130
Altairs} frammenis on ol statomant Nere B15 [2600)
I8ES David Chamy (PIO) Uit Trozper ' Elecitonke conaspondonen conlgining munlsl [Detbaraive Procnas Privilagn DR Portners v. Boait
{agand). Hoben Mumano {Clly  Impressions and stratogy o! Coy monngemeont le! Cauniy Comis of
Wenagaer, Javior Tasilo {Public iwquﬁnn propartion cf pubiic sistaman and Clark County. 118
AHalrs) ‘cnrumlnb on dratl siolomant Nav 616 {2000}
4016 agamoy, David Chay [10), Eﬂle:lmh conesperdencs contalning Attorncy Cland PrvilagaiWork Prodael  {NRS 49 098
Javier TniBio {Pubiic Alfairs)  communieation biotwoon niloiroy and siafl Dociring
{mado fat o pusposs ol [ncititahing Ing
lrmﬁﬁn ol proidaciony! fagal sprvieas
4056 attornoy, David Chamry (PI0), Elscianie congspondance comalning Aormoy Clont Priviege/Werk Produel  |VRS 40.005
Javigr TruRtio (Pubiic Allnlra} l:mmai:aﬂm Gohwaen pttomey and stof  [Dectinn
{rada for tho purpaso of (aciitaiing the
iendition of prefussiona! logal sanicas
4057 oltarnay, David Chomry (PHD),  {Elecironic eonespondancs contatning Altcmoy Chont Prviegoelifuck Prothu! NHAS 45 635
Javier Tagillo (Public Allairs) wricalon betwean abamoy end stall Oncidna
smata far tho purpose of teikating the
irendilion ol prdossionsl lega! somvices
4058 shiersey, David Criory (PID),  iElectronic comaspondunce conalning Attomay Client Prviegetark Produet  [NRS 40095
Javiar Taufi {Pubke Alfair)  communicotion betwasn sitomoy and tlat  [Deehing
im3ada far tho pumposs of facicatng tho
irmndilian ol professional logat soivices
4078 ttomay, Cavid Chany (PID),  iEtectonic conespondorcd eartalning Anoimay Clant Priviogo/Work Produst InRs 47008
Javiar Trujtlo (Publiz Alfmm)  _communlcaten betwoon aliomsy and stal!  |Opetrina
.medo fol ihe purpose o! Qeliating the
Jrendition of professional iagal forvicos
4083 atnmay, David Chony {PO),  “Eleclionic comespandence contsining Alomuy Chent PrvBago/\Work Produc! NRS 49 735
Javiat Trffo (Putlic Atfaim)  communicalion boiwson guemey ond 8ol Doctsdan
medn for 1ha purposa ol aciaaing the
rendition of prolassionat lagal sarvicas
2082 altomuy, David Chomry (PI0), tEIndmnIc earaspandonco eantaining ANamay CEont Privilege\Work Prodic NRS 49 085
Javist Tajtin (Pebllc Aliolm)  \commeunicaion balwson alicmay jnd stalf {JotizAng
mace Ing (he purposa ol cliaing tha
rendiion of prolassional togel sendcos
£050 anomuy, David Choery (P70, | Bdectionis ecrospondenco containing NAS 43 095

JAO570



Dnc#  Emall sendors red mciplents |Deechpiion |Basis for Redaction™on-Produciion Ruthotity [Radacilon
4091 aliomey. B3vid Choiry (PO}, {Elscusniz covatpandance conipiting Akomay Chiom Prviloga/Work Froguct NAS 49.635
daviee Trjho (Public Allas)  fcommionication batween edameyend st [Dacisice
mata I5¢ tha puipase ! facilloling e
rendilien of prfiegsiona! (0f2) seivices
AGY2 atiemoy, David Chasry (B0}, Eleeironic comuspendence contadning Allbmay Clenl Privisge/Watk Product [NRS 48 0B
Javiar Truitio {Public Allairs) conmunication betwesa ptiomay and stoll Qatkine
mado lor the purpase et fackiiniing the
frencilion of prateasioris) lngal sarviegs
4092 attomay. David Chonry (Fi0].  [Electronie coincpandznze conldining Atismaoy Cllom Privitega/Werk Product NRS 44085
Javier Troflla (Publlic Atlsirg)  {eommunication betwaon aitamey and ¥ HDocldne
lmﬂ for iha purpesa of Rackitaling the
ranciiion of professioratiops sevicss
4024 aitcmey, Dudd Choery (P12),  1Elscuonie comespondsnce corlalning Alemgy Clenl PdvilugeiVerk Producs MAS 49.095
Jovier Trafllo (Publc Aok} jeommunication betwaen ghcmuy ond sl Dosting
mada for ta furpess ef kaciE|ating the
iendilion of protassianal tegat services
4095 aitemay, David Chomry {PIDY.  IBleciranic eutspoadensa containing Atlomay Clent PdvilegeAWerk Product  [MRS 49085
Jovier Trupsa (Puthic Allabs)  jeommunicalen betwaon srtomay and siotl Doctrineg
madg for the purpose of lacilgtng ke
rentilion of pmieasionallogal sovices
4044 Kathy floha P10}, Joanna Sectronic conuspomonen comatning Allomoy Chient Priviigeafom Produst NRS 49,095 jRedastion
Wurshba {Gity stall), Ray commumicaion berveen atiomay andctall  [Doctilng
Evaihian (Crly stait) {maca for the purpess of laelinung the
renstan of profassionsl kigal corvizes
4934 Kathy Biaha (P10}, Joanne Elactronic coraspondance comaining Auamay Cliond PovitageWork Product NRS 49 093 Raedastion
Warshbo {Chiy stall). Ray commgnicaion bafweon attomay and salt  [Daztine
Everhan (City stalf) matin Iet the purpose of laciiuting Ihe
. senddion cf peofassionnd lagat sorviees . L
4355 Kotky Blaha (PID), Joanne |Electronie eomnspondance ssetrining Atomay Cliond Pavilage/Work Paxket  {HRS 43095 Fodaction
Wershoa {Clly sta¥}, Rey comnunizaton bowasn atlamay and stall Docidng
Evaihat (City mnlf} mada lor the pumpose of faclitating the
renditicn of prelessiamal jagal sondecs
5229 nlemai repsn conmining cammunicaiion Allamay Cinnt PdvBogu/Work Procict NRS 49 095 Apdaction
belwocn mtomay and stall mado for thu iDoctnng
purnass of fagizating tho randiéon o
pralettlanat iopat carvices
5253 ntema) repon containing communcstion Anoirgy Chord PivBoye/Work Procic) NRS 49 035 Aedaction
Balvrgon aliiroy ond salt mada for ino Doelring
purpnss ol {a=ititatng 1ho rendition of
proletsioral iega) sarvicas
5555 Internal ropon cantilning communizaticn Allomay Cian: FavilagaWomk Procuct NAS 48 095 Redaction
butwaen aliomey end stoil made tor the Docuing
purpoce o ke=tmting the mndiicn ol
prolossioral ingal sesvlens
6759 Intoena) tta'ys report propared by eitomoy Attamay Cant PrivllogeAvork Piodoc) HAS 48 035
ontaining tegal thoughils, Imprassions, and  {Docidna
advica soncoming logat maters
GBER ninmpys witiin ino Ciy Electrenic cosrosperdtnes contalning tntemal |Annmay Chent Brvilege/Work Frodkect NAS 49.005
Anoingy's Olkca Slalus ropart priparod by allomoy containing  Dastding
legal thoughts, irprasaions, ord advize
ceroeming lagal matters
£863 inleannl stals repait fapared by atiomsy Alomey Clen Privifogo/Work Protaet NRS 49,095
ceriaining lagal theughls, npraasiony, and  [Dacirine
uvico concoming logol pakers
114 Electronic comespendence comaining intamal [Aftemey Clent PrindogeMWerk Protucy HAS 49098
slatd 16p0:0 prepated by shiamoy contalning  [Dosuing
logs! thoughts, inwirasaians, and ethicn
concomang laget mallers
£95% Imemal st inpon propared by elsomey Allomoy Ciont Privingetiosk Produst MRS 40 D95
centairing logyl thoughts, nprosclons, end  |Doctiina
Avicn esncoming fogal matism
8978 atiomigy und pamlogal sidsr  {Elcironie compspandanss eontaining Aucmay Ciont PrvicgeMinik Proguet  INRS 43088
Bud Craner {PIDCourcil jrorvmmicadon bolweon attomey and stalf  [Osciring
Suppen Survicos) ondior Luka  {made for lha purpesa of lacikating the
12 {Finnncn) moditon of professisnal tngsl anvices
Traspor conirael torms
7600 attemay and paralegal and'sr  1Elactmnic conesiondancs containing Attomoy Clont PriviisgeiWork Prothet [NAS 40095 iRedacten
Bud Crancr (PIQCounall communicativn biiwoan altomey ang lall Doctring
Suppon Servicosy urdiorLuks  jmado for the pumose of lacilimting
Failz (Firarco) randiion of polessionat lagol servicea re
Trospar contmet temms
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[Doc®  EmaH sarcamn ond rocipirnis Deacriaiion {8aals o7 NidaclionHon Frodocticn . |Authorlty Radaciion
7013 anomoy ard parslagal andlor tﬁlnclmn-c Cutrespendence conlninng Atlomey Clonl Privisge/Work Prodhet {NRS 40.035
Bud Cranor {Pi0/Conmek .commanienilon botwaen stiomey and stalf Dociring
Suppor Servicos) andior Ly Jerpde lor he purpoan of luziiating the
Fiilz (Foanca) andittan of professianat lngal sendces 1a
“l’rn:par canlract 1o
TUSH aliomay ond paralegal andlor  :Eletironte eorassondenca containing Altomoy Client Prislega’Work Product NAS 49055
Bixt Eranar (PIUTounsi icomenritation boiween siicmpy snd stadl Doeidne
Suppen Borvicos) andinr luke  .madg for 1ha gurpasa of faclinting the
‘Filtz (Finanzo) Hondiion ol profsasional bl cenvicas e
ijspla CORIBE (e
7127-onoingy ord paratagal angler  Elachioric canesperdence conlalning Atigingy Clont Priviloge/Work Froduet  INRS 49.085
‘Bud Cranae {PIGCaunait comrmunication baiween atiamay end stoll Dotiring
Suppen Sonvicus) ancior Luka  mada for tho purpese of faciatiag the
Frils [Financa) dondilicn of profrasiomat loge seavizes ra
iTraspar condrct torms
71539 ptiemay snd peralagal anclor ;Elecironic comespordenco corlaining Atlomey Client Privilego/v/orh Pmaut [HRS 49098
Bt Craner {PEKXT suncst cmmicmm batwoen pigirey and siaft Doclring
Suppun Sorvices} amdfor Luks  (rrad of iha purposa of Incliialing iha
Fritz (Flnanca) ‘endliian o) prefossienal lagal seevices o
Trospar contract lerms
7406 tatomal status veport praparcd by oaotnay  |Atiemay Cliont Privilsga/Wedk Producs  [MRS 43 095
contniing legatihoughts, impreastans, and | Bacling
' advicn sonznming kegs! mattass
745 Hming Litgna [Pubkc mialiony) (Elocliont conszponderca containing Ancinoy Cliant Privilaga/Ysork Produst NRS 42 095
and gtiomny commpnicslisn bitwoen attomay and etafl  jDsetdne
Imada lor thi purpesa ol fackiinting the
1mmum of prolessional Ingal servicos
15T aliemey end parslenat andior  {Electmn £ comospandonze containing Atomoy Clont Petviisgaffem Product NAS 43085
Bud Crast (PIOCowrzd commiunicalion batwaen sttomey and siall  (Dactrine
Suppen Sonvicas) andorLuko  [mado far tha pirposa of fackiating the
Fiitz (Financo) {rgnciiton of prolassional tngat sorvizes ro '
§Traspa) conbract lanms i
7503 Hmline Liizra (Pulitic re'atioms) ' Eldehionic conespendonco teriaining :Atiomoy Chisnt PrviegsWork Product |KHS 49,005
and oltaempy communicaion baiwsen attomay ang ciali Doeinno
mada far tha purpose of fagiBating the
mm:l.ﬂm ol pmlosclonol toga' sovies i
7031 Kadra Mimns (Pubile rowdens) | Elctron's conaspondanco comaining '-Momur Clierd PrvilegeWoik Produc) Inag 42.055
and aliamay ‘estrmunlicgion batwoon altomay and etolt Doztrlng
made kv tha of taclttating tha :
Jteadliion of professional logat o uwim: i
7535 Koena Mipna {Public relafiens)  Evechionde soirespondarcs Wmncy Cllert PrdvifegeWoth Produgt NRS 49.095
ord atromay communicavan bumunnlhmv ond stell =Dm:khn
mada lop the purpess of facitiating the i
rensition of profossional bagal stnvices H
70676 Ceauspanophen batwoen amployss and Conalideniias personiy maniso information  Donrpy of Novada,
suporvistr relaling ig personal modical iz v Bradshaw, 106
inlarmation of omplayes finv. B20 (1990)
7678 Connaponcence batwaon umployso ord Canlidonilal parsanal medical intormation {Ronmyol ovadn,  Mednction
sugordsar isiaing lo personal madicel ine v Badsham, 105
Information of ormrployes Nav. 630 (10T
7646 Korina Miam (Public refalions) :Elnwan!: copapondench exdaining Allstnoy CRent PrivilegaWork Prodoct INRS 43 095
ono olicmay icommunicaion betwaen oitomoysnd sl {Dociine
mada ler tho puspase of faciitnling the
fenditon of prolossicral legal senvices
7703 Hodina Miana (Publis ielailons) Elecimnic comaspondanca conlaining Aromiay Clord PrivilogtiWask Fredust MRS 49 085
and gionoy eommuniceton betwogn ollomay and staf? Dochine
o for tha prurpase of fectiiating thn
reradibion: of protetsional legal setvices ; )
7717 Lour Shoarn {City Morogors  [Electronie compapongienta conleining mymal |Defibetaivo Process Priviage DR Partners v Board
OmMzo), Jannitar Fanngma jimprutsions and cimisgy ol Cly managament el Counly Com'ts of
{Human Resourses) ragarting chenges 1o organtzmtions) stuciure ICask Coumy, 115
wihin the Clty Manager's Otico Nov 616 {2000}
73 Dralt document ellesing deliborations, Delbarativo Process Privioge OA Parnars v Haand
thouphis, and impreasions concesing ol County Cam'rs of
crangas 10 omgonimational sinchae within e Clask County, 118
City Monagars Otiicg rm.ste {2ueD}
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[Doe™  Emall sondera ang reclpignts  [Deaeription TBa+Es for RedaciloryHon-Production Authoriy Ragiaction
12153 City shomey stalt and Elecirenic carnpspendonso cortgining Allomay Cilont Friviloge/iWesk Product NAS 45,055
attomay(s) coaeTranication betrmon attomoy ond st Doctnino
mads for ha purptse of lacBitating the
rondition of profascional kgl sorvices o
Yeozper enatracy
2154 Clry sismoy slal ang Elecuonic eonespandencs ceniciaing Attminy Cliord Prvifege/Work Produc NAS 29 095
pngnoys) communicaisn betwoan aliomoy and stat)  {Docting
2 {oe tho purposo of facilating the
eedilion of prolessionaticoal sarvices ra
_ Tiospo conlmac)
V2155 Clty stismay stall ord Elecironic cormaspendanss contining Anomay Clignd Prviiage/WVark Praduet NAS 49.035
aticmoyls) comumunicatian kolweon sttomey and staf Docling
mado ot purpeso of facdiicting the
rendition of prolessional tagal servicos ra
Trospet conimct
12184 Cily aitoroy siaff ord Elachonlz conespondanca contrning Aliomsy Cliend Privilege/Wont Frogdutt NAS 42.035
oHemoy{s) Tunkeation botween eliomoy ond stall  |Doinng
mada fof & purpose of fechitabing e
randitisn ol protessiona! (ogal sarvizes m
LVAS Trospar tacends cesupat
12185 City atiomoy stall and Etoctronic conaspondencs cartaining Aticmey Client Prviiegefierk Praduet HNRS 45.025
atiomayis) commyniciticn butwion allorry ord slall DCoctnne
made for e pumpnsa of laciBiating tha
iendiiion of proleaslonal legal services o
LVAJ Trospar rocoids raquacy
12189 City ottornoy etall and Eiccironic somagpondancs cantpining Aliseny Chent Priviege/Wod Product NRS 49 095
oHomnayla) cERmunicaion betwaon anemoy ord stal [Doctnio
made lor 10 purpoce of focliiating the
mrdilion of piotossional legal sorvices m
LRI Trospot roconds request
12328 City animey stall ond Elattroniz conespondancs coataining Altoenay Cliont Prvitogo€a Produet NAS 43.035 fResdaztion
athomnoyis) comunichien batweon attomay and stall Doctdna
maga {or tho purposa of ioelBlaking he
woadton el prolessional legal sanvicos
13422 Kim Becknr (PO ). David Chamy {Electronis comaspandance contolring Attamnay Clans PriviogeAVork Picduet  [NRS 49,095 Rodacion
(Pi8), Javinr Trgtio [Putic cammunlntion batwasn stioewy sed 3 {Docbing
Folaticra), Coury Ciack (Poiks  jmindo for this pupesa of loakiating the
ond Recroalan) rndiion cf prolessianal logad servicns i
preseniston on foua indesing
13423 Kim Backor (P10 ), David Chery |Etaciionis comaspondanco conlairéng Aiomoy Qlenl PrvilestWark Prathet INRS 43 633 kﬂuda:ﬁon
(P10}, Javiar Taszio [Public comuumicadon briweon aromay ang sial Qocling
Relotione), Coory Clask (Parks  [made for the purpasa of Isciliming tha
and Rocicetion} endiion of peafnssional logod sonvices vo
presoriation on st indexing
13425 Kim Hockor (P13 ), David Chenry {Elestionis cormspondonce contating Atomey Cllent Prvilogo/Work Product {NAS 45 035 {Reoazson
(PO}, Javio: Trso (Public comnunitatisn belweon allomay sd staft  {Deching
Roavons), Coory Clark (Parka  {mada for the pumiosa ol Jagitioling Bis
ard Accieanon) rondition of prolassions) togl scrvicas ro
presendalien an hst indexing
12428 Kim Bockor (PtD ), David Chesry [Elecioniz canaspondence conlaking Attaroy Glient Pryloga/\Watk Pkt HRAS 49 055 fAodoction
{PID), Javias Trojito (Public communicaton Batweon ollamey end siall Dotlrno
Rolatens], Cosry Clark {Partks  [made for (o purpose of tacHating e
and Accmaton) rendiien of pepfeasionyt lngol sandcas 1
. peosarmadcn on lual indexing
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Goscrplion

Avtharlty

[Doc & Ematt senders and raciplanis iBasis for RedsclonMan-Produeiicn Asdanticn |
L iinfemal repod contalning eommunication  !Aliomey Cliont Priviiege/Work Product — |NRS 48685 Rendaclion
istween atomey and stalf made for & 1DocIng
ipurpese of {ociEtating the renshlion o
professiona: legst sefvices endior containing
T legal echviet - S -
184 Mrishne Giimore (tftormey) ang [ Elechronkc conespondencs comaning Aoy Chent PriviegeiWaiy Produs! NRG 45 608
£ atra Kepansy (Carategal) leoenmunicaticn bataean phiceney ond slalt Deciine
andior Bud Crantr {PIOCeund) imada for the pumasn of faciiiating 1he
Support Sendces) antvor Luke  irendition of proMsslonal logal services i
Frite (Firance) Trosper coniract terms
184{itnslind Gimore (oiiamey] and | EXCHON CONCIPONOANC] COMANING Atfomey Cionl PivflegeWor Brodust” RS I8 052 Radaibon
Laum Kopantd (parakegan COMMUNCEtion bateren altomay and siaf Doctrdng
and'ot Bud Craner [PID/Counct imade for e pumpata ol lesifatng the
Supporl Services) andler Luks  irenditien of proluasionat iegal serdces re
Fritz {Fance) Trasper conirect tens
107 Krsling Ginrorn (atlomey; and | EIREUONK COMESpGRaenca ontsing Atemey Clienl Prvlegenfies Pidass (NS 26 0el
Laura Kopanehi {paralagal} cammunicalion batween attomey and stat! Doctring
andfor Bud Craror (PIQ/Councit Imada los the pumeta of fadiitsling the
Suppon Sevices) andior Luke  irendition of profassicnal Isgal seevices e
Frilz {Finonce) Trosper contract terms
183 Braf Trosper coniract contening ARornay Cliend Pnvileganafonk Stent:int SR 47 095
commisnication batween atiomey and stait Docitina
made tor ihe purpose of fackilating the
rendition of professiona: iegel services re
rmm'md|m @t wramebunp  hegidmbyath g araaneq e e wd - ]
195 Knstina Gitmore (attonwyjard  [Eleciiorie comespondance conlalning Atiormey Client BriviiegeAfiak Prodaer IS £§ £85 fradatben
Lawa Kopanshd iparateqal) comnuicalion between eliomey end siaft Doctring
andior Bud Cranar (PIO/Couns] ineade for the purpese of fackiialng the
Suppon Seovices) andfortihe  {rendition of profeasianal lagal services re
Ptz (Financo} Trosper coniac! lamns
168 Kriating Gimore (sinmey) and  |EIGETONG COTBSRONCENCE LORINING Atiormey Cllent PIvIgeAREk iorpn; TS 26 U5
iLsura Hopansd (porbitgal) communicetion belween atlomeyand stal  (Docsine
sandior Bud Crancr {PIQ/Coundl imede for Ine purpote of lzclitating the
}Suppoﬂ Services) andier Lide  irendiiion of professional legal services o
Feitz (Finaroa) Trosper conlract lerms
m;mm Gimers (aticmay) iEfeclronc comespandence conteming Atiomay Coenl PAviegeRiic® Framint  JHELS 68 836
fandior But Cranst (PIO/Courc) (enmmuncalion botween atiomey and siatf Ogttinng
Suppon Senvizes) andfor Luke  {made for the purpose of tacitsting the
Fritz (Fnance} rendit:on of prolessional lagal pervices re
Trospes coiract tems oo T
227 Krisling Gimore laicmey) iEleclionic comaspondenca contalning Atiomney Ci-ent PrivtegpiViok Piodest NRY a6 G55
prelior Bud Ceanor (PIO/Councl! icommunication buiwesen allaseney ana cia  [Decinng
Support Services) andior Luke  :made for the purpoae of [aciliating e
Fritz {Fihancs) rencstion of profeasicnel fegal sendcaa e
Trotper cankract tems _
233iKristma Gemare (zomey) Elecironic comespondence contning Anomey Cient Biviegendion brogaal  JNRG 45 694 T
andlor Bud Crandr PIO/Council communication between gtiomey andsiaff  [Dackine i
Support Services) andior Luke  imade for the purpese of lacialing the {
Friz (Firancej rendtion of professicnsf legal services re I
. Trospar coniract leems . ) ] i
Fazlinsting Gimors (anomey} Elosmre comuspondaenca contan:ng Atiomay Chent PrviegerWok Pradas RIS 44 063
andior Bud Crancr (PI01Councis icommunicalion batween attomiey and 888 Dociring
Suppor Services) sntor Luke  imade for ihe purpose of lacialng the
Frilz (Finance) irendilion of profestions! iegal servces e
{Teospar conlract femms
Za7itstna GEmorn (Riomey) !Elec'.tumc Coresponence coniaining AHDIMGY CEENI PAvECgenNaG: Frotaes  INIRG I8 605
jandior Bud Craner {PI0ICouncll {communication between sitomay and siad  iDoddne
Suppon Services) andior Luke  jmade lortha pumpese ¢f faciiatng the
Fritz (Finance) renddion of prolessional legal services re
- - Temtper contrct ferms . N .
238: Krisiing Gemone (aksmeoy) Eletironic COMEIpOnEencs Cona.nng Atiemey Ciont Prviegeidick Findimy kG 25 08 -
landics Bus Cranor (PIOICounci) [commurication between atomey and sta#t  |Dpcine
{5uppen Sendces) andior Luke  Imaca for the purpose of facitating the
;Fﬁu (Fmance} rendilion of professional (ega) sanices i
H Trospar cont-act teams
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Doc # Emn!l sondars and recipiams xmuﬂpu:m

"y :
244 Hnm Cimare {allomey) Elecironic compspondence coniahing
‘andfor Bud Cranor {PIO/Caunci municaticn betaten aneney dnd staff
‘Suppert Services) andiar Like imade for the purpose of faciitating the

Fnlz {Finance) iranddron of protetsiony) fegal seryices (e
iz Lt viee o o s Trosper comyzet ferms_

248 Hrstne Gimere {etiomay) Elotene comespondance conidang
.anglor Bud Cranor {PIDCounal Emmn “catioh batween alomay and siell
{Support Servizes) andief Luke  imadi loe he purpose of facittaing the

Fraz (Finance) mddm of profatsicnal gt seraces re

b . . iTrospar contract ferme

Z-iﬁlltr.slina Gimore (ahomey) TEmnt tonmespendencs conininng
and/or Bug Cranos (PIQVCounait ]mnmmruc:mm between sinmnay and siolf
|Support Services) andior Luke  :made for the purpose of (aciizarng ths
iFMz (Fingnce) :renditicn of profeseional jega! sevwices e

N ;Trotper contract tATRE
a9 Krstns Gimota (3tlomey} iEiecionkc ConeIpondEnce Con@innyg

andiar Bud Cranor {(PIO/Councs! :communication betaean altorney and $ia¥
Support Senvicec) andior Luke  racie for the purpose of faciitating the

Fn!: {Fnanze}

" 351 Krialing Scmere fatomoyi

i‘Iile!:ﬁ'm:c mmum mrlt:kwg

rendidon of professionai legal seovices 1o
iTrosper canlrae] s

“sretlor Bud Creno? (PIO/Counct ‘communication between atiomey and stal!

Frte (Fisancs)

irstina Giimore (atiomey)

.Frl!: {Firansn}

Hutypna Gimoro {attcmey}

Suppon Services) endior Luke
Fniz (Finonon)

€84

Davl:l Chery IPIO] LIZ Trasper
la;un Reben Mumane (City
Manzger, Javier TradFd (Public
Affalrs)

1383 Davic Chey (F59) Liz Toocper

{sgent). Robert Murnana {Cily
Managar, Janer Tnla (Public
Affairs)

1304 Bavid Grermy (D) T Trospar
{agents, Robent Murnane (Cily
Manager Javier Trusilo (Public
Afairs)

1355?uam Chrany (P10} L2 Trospar
i{agent fobert Mumana (City
tManpger, Javier Traiho (Publle
:Alfairs)

7384 D Cany {F10) Lz Trosper
{bgeni), Rnu:zl Murnana (C:ly
Mandger Javier Truilta {Punlic
’A:tzrrs;

mar§mv -J Chermy (PIO) Lz Trosper

jlageny Robed Mumane (Cily
mnaqar Javer Treko (Publs
‘Afass)

1

iSuppon Services) andor Luke  made fot the purpese of facistating the

reﬂ:ﬁtm of professional legal servces e
Tmr coacl fems

" ' {Bectn Conesponenca containig
:andfor Sudd Cranas (PI0Ccunsil "commonicalicn belween attamay and stalt
Suppon Seracos) andior Leke  made for te pumote ol faciLating the

rentiEon ol profestional lega services
Tmper ::ﬁﬁ'al:l iﬁ'mn

............

‘andior Bud Crorar (PIOCounci! _communication between miomey and stall

tmduhrmp:medlamuwme
‘rendkon of professionst fepal services re
TI'W-’!!T coniract lgnns

Empioyer faenlfcaton Num&er tor fox relum,
possibhie 564

Employer identfication Number ior tax returm,
passible S5

Eledonic comacpondence contaning mental |
impression and sicalegy of City management
regard.ng prapacation of public stalemeant org
commants on drafl statemen!

fmssions and sirawagy of City management

iteganfing preparalon of pubsic sislemnent and

comments on draft statement

“anamey Gaont Prviogention Froguct

[Basls for Redaciionmion Freduclion
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ORIGINAL Secturcaty e

Steven D. Grierson

CLERK OF THE €O
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JosH M. REID, City Attorney
Nevada Bar No. 7497

CITY OF HENDERSON

240 Water Street, MSC 144
Henderson, Nevada 89015
Telephone: 702.267.1200
Facsimile: 702.267.1201

Josh Reid@cityofhenderson.com

DENNIS L. KENNEDY

Nevada Bar No. 1462
BAILEY > KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821

DKennedy@BaileyKennedy.com
Attorneys for Respondent
CITY OF HENDERSON
DISTRICT COURT
CLARK COUNTY, NEVADA
LAS VEGAS REVIEW-JOURNAL,
Case No. A-16-747289-W
Petitioner, Dept. No. XVII
vs. ORDER

CITY OF HENDERSON,

Respondent.

The Amended Public Records Act Application/Petition for Writ of Mandamus/Application
for Declaratory Relief (the “Petition”) of Petitioner Las Vegas Review Journal (the ‘LVRJ") came
on for hearing at 9:00 a.m. on March 30, 2017 on expedited basis pursuant to NRS 239.01 1; the
LVRIJ was represented by Alina Shell and Margaret A. McLetchie; Respondent City of Henderson
(the “City”) was represented by Dennis L. Kennedy of Bailey < Kennedy, City Attomey Josh M.
Reid and Assistant City Attorney Brian R. Reeve; the Court having read the pleadings and
memoranda filed by the parties, having considered the evidence presented and having heard the
argument of counsel, hereby ORDERS AS FOLLOWS:
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1. The Petition presents three principal jgsues: (i) preparation and access to public

records; (ii) assessing costs and charging fees for copying and preparing public records; and (iii)
withholding and redacting certain records.

2, Preparation and Access to Records. In response to the LVRJ's public record request,
the City performed a search that returned 9,621 electronic files consisting of 69,979 pages of
documents. Except for the items identified on the City’s withholding log (discussed in paragraph 4,
below), all such files and documents (the “Prepared Documents") were prepared by the City, and
LVRJ had access to and inspected the Prepared Documents prior to the hearing. Following its
inspection, LVRJ made no request for copies of the Prepared Documents; however, following
LVRY's counsel’s representations at the hearing that it also wanted electronic copies of the Prepared
Documents, the City agreed to provide electronic capies of the Prepared Documents. The City has
complied with its obligations under the Nevada Public Records Act (the “NPRA”).

3. Costs and Fees. The City has provided the Prepared Documents without charging
costs or fees to the LVRJ. Therefore, LVR)'s claims regarding the propriety of charging such costs
and fees are moot, and the Court does not decide them.

4, Withheld Documents. The sole issue decided by the Court concerns certain
documents the City withheld and/or redacted (the “Withheld Documents™) on the grounds of
attorney-client or deliberative process privilege. The operative privilege log (the “Privilege Log™)
was attached as Exhibit “H" to the City’s Response to the Petition. The Court finds the Privilege
Log to be timely, sufficient and in compliance with the requirements of the NPRA, and therefore
DENIES the LVRJ’s Amended Petition concerning the Withheld Documents.

1
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5. CONCLUSION. Based on the foregoing, LVRJ's request for a writ of mandamus,
injunctive relief, and declaratory relief, and any remaining request for relief in the Amended Petition

is hereby DENIED.

DATED this day of April, 2017, Q’&\(

Submitted by: Approved as to Form and Content:
BAILEY+“KENNEDY MCLETCHIE SHELL LLC
1
By: By:
DENNl;iL:'I(ENNEDY ALINA SHELL
MARGARET A. MCLETCHIE

and
Attorneys for Petitioner

JosH M. REID, City Attorney LAS VEGAS REVIEW JOURNAL
CITY OF HENDERSON
Attorneys for Respondent
CITY OF HENDERSON
Pape 3 of 3
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

LAS VEGAS REVIEW-JOURNAL,
CASE NO. A-16-747289-W
Plaintiff,
DEPT. XVIII
vs.

CITY OF HENDERSON,

Defendant.

Nt Nt e e Mt W ol Yo Yot et gt

—

BEFORE THE HONORABLE J. CHARLES THOMPSON, DISTRICT COURT JUDGE

THURSDAY, MARCH 30, 2017
TRANSCRIPT OF PROCEEDINGS RE:

PETITION FOR WRIT OF MANDAMUS

APPEARANCES:
For the Plaintiff: ALINA SHELL, ESQ.,
MARGARET A. McLETCHIE, ESOQ.
For the Defendant: DENNIS L. KENNEDY, ESOQ.,

JOSH M. REID, ESQ.,
BRIAN R. REEVE, ESQ.

RECORDED BY: JENNIFER P. GEROLD, COURT RECORDER
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LAS VEGAS, NEVADA; THURSDAY, MARCH 30, 2017

[Proceeding commenced at 8:57 a.m.]

THE COURT: Page five, the Las Vegas Review-Journal versus
Henderson. Okay. Counsel, for the record.

MS. SHELL: Good morning, Your Honor. Alina Shell and
Margaret McLetchie on behalf of the Review-Journal.

MS. McLETCHIE: Good morning, Your Honor.

MR. KENNEDY: And for the Defendant, City of Henderson, Dennis
Kennedy along with City Attorney Josh Reid and Assistant City
Attorney Brian Reeve.

MR. REEVE: Good morning, Your Honor.

THE COURT: Okay. This is the Review-Journal's petition.

MS. SHELL: Yes, Your Honor. Thank you. 1In its opposition to
our memorandum, Your Honor, the City of Henderson has thrown up a
lot of red herrings that it hopes Your Honor might catch onto, but
really what is important in this case and what is central to this
Court's consideration is the Nevada Public Records Act and what --
and the intent of the Nevada Public Records Act. And that is to
ensure that the public has easy access to government records.

What we have here is an issue where the City of Henderson
has enacted an ordinance and is trying to enforce an ordinance
against the Review-Journal that is at conflict with the NPRA.
Specifically, the NPRA provides that, as I said, the public should

have easy access to records. And that the -- that to the extent

2

Las Vegas Review-Journal vs. City of Henderson
Case No. A-16-747289-W JAO587




10

"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that there's -- are any charges that attach to a request for
records, those charges only attach to providing copies or to
extraordinary use in providing those copies.

What we have here is not a charge that the City wants to
offer up for providing copies. What they are trying to charge the
Review-Journal for is a privilege review. And that, Your Honor, is
at odds with the -- with the NPRA. 1It's not the -- and the reason
that it's at odds with the NPRA, Your Honor, is because it's not
the public's job to pay for a municipality like the City of
Henderson to conduct a privilege review.

Now, one of the issues that the -- that the City of
Henderson has presented is that this is a moot issue. Now,
granted, we have -- as we've acknowledged in our papers and as
discussed at length in the response by the City of Henderson, we
put forth this public records request. When we received the notice
from the City of Henderson that it wanted to charge these -- the
Review-Journal almost $6,000, not even to provide copies of the
documents, but just to tell us whether they would even provide the
documents for the copies.

Ms. McLetchie, my law partner who is sitting with me at
counsel table, called the City of Henderson and attempted to work
this out. We attempted to come to an arrangement. We attempted to
ask them to reconsider the ordinance in the policy that they have
in place that is -- that they're relying on to charge this frankly

serious fee just to get copies of records. Just to -- not even to
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get the copies, just to tell us if they'll give us the copies.

When Ms. McLetchie spoke to the City of Henderson, they
made their position very clear, and indeed as indicated in Exhibit
D to the City's response, they said, we believe that this policy is
proper, but it said the City is interested in having the Courts
provide clarity to the meaning and application of NRS 239.005 as
clear and concise guidance on these provisions would greatly
benefit both local governments.

So although we tried to work this out, once it became
clear that they're -- that the City of Henderson was not going to
rescind its policy and was not going to rescind its request for
this fee to conduct a privilege review, this litigation was
started.

After we started the litigation, Henderson and
Ms. McLetchie -- Ms., McLetchie had several phone calls -- I wasn't
on the calls, but I got to hear quite a few of them where she was
speaking sometimes to two or three attorneys at once trying to
resolve this. Eventually in December, they permitted our clients,
the reporter, to review the documents. They've never provided
copies. I mean, this is part of the --

THE COURT: Did you ask for copies?

MS. SHELL: We have asked for copies and we've asked --

THE COURT: Even copies of the ones that are not -- that they
claim privilege or have redacted some of them.

MS. SHELL: Correct.

4
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THE COURT: And I think it's your Exhibit 7 to your petition;
is that right?

M5. SHELL: That includes some documents that they provided,
Your Honor.

THE COURT: I think your Exhibit 7 is the ones that we are
primarily in dispute; is that right?

MS. SHELL: I'm sorry, Your Honor. What was that?

THE COURT: Your Exhibit 7 to --

M5. SHELL: Yes --

THE COURT: -- those are the ones that you -- that are
primarily in dispute at this point; is that right?

MS. SHELL: That is part of the issue. There are still copies
that we've -- our reporter has reviewed some copies.

Now, they provided these -- Exhibit 7 were provided so
that we can review and assess the redactions that Henderson had
done.

THE COURT: All right. But --

M5. SHELL: So there are still copies of documents.

THE COURT: But when your reporter went to the City and
reviewed them I guess online; is that right? Some computer or
something?

MS. SHELL: They had made a computer available specifically
for just the review.

THE COURT: And did your reporter ask for copies of any of the

documents your reporter saw?
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MS. SHELL: She did not because we still had this issue -- or
Ms. McLetchie may have an answer to that.

THE COURT: I think that they'll give those to you or I
thought that they would have.

MR. KENNEDY: Just for the record, that's correct. No copies
were requested or made.

THE COURT: OQkay.

MS. McLETCHIE: Your Honor, if I may so just to clarify what
we originally requested you have two rights under the Nevada Public
Records Act. You can request copies or you can request an in-
person inspection. We requested copies. What Mr. Reid offered and
what I accepted as an interim solution while this Court was
resolving issues, was to allow an in-person inspection.

Now, whether or not they would have made one or two
copies available at that inspection is frankly not -- is frankly
not the point, Your Honor. The point is that we wanted copies and
they said in order --

THE COURT: Do you still want the copies?

MS. McLETCHIE: We would still have -- we would still like,
without the exorbitant charge, a USB drive with the documents
requested, yes, Your Honor.

THE COURT: If you wanted copies and they gave -- there's
62,000 pages according to what I read.

MR. KENNEDY: Right.

THE COURT: If you want 69,000 pages, I guess they can run
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that off.

MS. McLETCHIE: Well, Your Honor, the usual practice --

THE COURT: Do you want that?

MS. McLETCHIE: Your Honor, at this point -- at this point we
don't need 69,000 pages printed out, but what -- what my reporter
wanted originally rather than have to go and spend almost a week, I
think, at Henderson's office and to review under difficult
circumstances, what we had asked for was the right to inspect --

THE COURT: But you still want the copies?

MS5. McCLETCHIE: -- copies. We -- we that issue isn't moot,
Your Honor, because we requested copies. The usual --

THE COURT: So you still want the copies?

M5. McLETCHIE: Your Honor, what -- what usually the practice
is, so I'm clear, is what the usual practice is is that they give
us a USB drive rather than allow -- rather than require us to come
in person and then everybody can avoid the expense of copies.

THE COURT: I'm a very old Judge. A USB drive?

MS. McLETCHIE: I'm sorry, Your Honor.

MS. SHELL: It's like a little stick that you put in the
computer that's like --

THE COURT: OQkay. I know what an email is, but I'm --

MS. McLETCHIE: 1It's a -- it's a =--

MS. SHELL: 1It's a portable storage device.

MS. McLETCHIE: -- essentially instead of the old floppy

drives that we've had --
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THE COURT: OQOkay.

MS. SHELL: -- or CDs --

THE COURT: 1It's the stick you stick in the computer?

MS. McLETCHIE: Correct, Your Honor.

THE COURT: Okay.

MS. McLETCHIE: And it's an easy way for us to solve some of
the logistical issues of providing copies, but from our position --

THE COURT: Are you -- are you willing to give them a USB
drive with all the documents?

MR. KENNEDY: Sure.

THE COURT: Okay. Well does that resolve --

MS. SHELL: It does not, Your Honor, and here's why it
doesn't.

THE COURT: Okay.

M5, SHELL: Because we still have this ordinance in place in
Henderson that is directly at odds with the NPRA. And, you know,
it's -~ it's a bit of an old chestnut, but there is this rule of
construction called Dillon's Rule which says that when a
legislature evidences an intent to regulate a particular area of
law that you can't have a municipality, have a law that's at
conflict with the legislature's intent.

THE COURT: 1If they're willing to give you what you requested
on a drive rather than printing the paper, maybe we don't need to
get to the constitutionality of their rules. I mean, if they're

willing to give it to you that would resclve the case wouldn't it?
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MS. SHELL: It would only revolve it with regards to this
particular issue --

THE COURT: Well, that's what we're worried about.

M5. SHELL: -- but this is -- this is something that is
capable of repetition and that is another issue that we have in
this matter. Is that this is --

THE COURT: Well, up until this case what I read was that you
guys had been cooperating and getting things back and forth -- or
at least getting things to the RJ when they requested it.

MS. SHELL: I don't think that there is =-- this is not -- this
is not an issue, Your Honor, respectfully, where simply because you
have a pattern and practice of everything being okay most of the
time and then you have like this one incident that --

THE COURT: 1I'm just worried about this case. If they're
willing to give you the documents, I think that that ought to solve
it.

MS. SHELL: I understand your -- what you're saying, Your
Honor, but again our concern is that this will be an impediment in
future cases not just for the RJ.

THE COURT: Well, let's worry about the future cases when we
get there. That's for maybe a younger Judge.

MS. SHELL: Well, Your Honor, we are -- we are concerned that
this is something that is capable of repetition. And there's no
indication that they're going to rescind a policy which is at odds

with the NPRA.
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THE COURT: I was -- I was led to believe that our hearing
today was to argue over the redacted documents that you have in --
that you attached to your petition.

MS. SHELL: Yes, we also have issues with the redactions, Your
Honor. And I won't -- I think I went through in detail in my reply
some of my issues with the redactions and the withholdings.

But, the thing to remember in NPRA cases dealing with the
Public Records Act is that the burden -- there's a presumption. We
start with a presumption under the law that records are public and
that they should be easily accessible. 2And that's a presumption
that can only be overcome by the government entity who wants to
withhold the documents. And they have to prove that by the
preponderance of the evidence.

&And what we have here is an issue where in certain
instances -- and I would direct Your Honor's attention to the most
recent log, the third privilege log that was produced by the by the
City and that would be at --

THE COURT: That's your Exhibit 6.

MS. SHELL: TIt's actually, I was locking at the Exhibit H to
the -- I think it is our Exhibit 6, but it's also Exhibit H to the
City's response. And what we have here --

MR. KENNEDY: That is the most recent --

THE COURT: It's the same one. I've got it here,

MS. SHELL: Correct. It is the third privilege log. And we

have dozens of documents here where the -- there's a few different
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categories, one of them is attorney-client privilege.

THE COURT: Right.

MS5. SHELL: There are dozens of documents here where the City
has asserted they can't release the -- they won't release them
because of attorney-client privilege. However --

THE COURT: There's also the liberty of processed privilege a
confidential personal information which I guess would contain
social security numbers and things like that.

MS. SHELL: And, Your Honor, we don't contest that last
category. When it comes to personal identifying information, we
agree that those redactions are appropriate. Our concern comes
more with the assertions of attorney-client privilege, deliberative
process privilege, and, I believe, that -- yeah, those were the two
main categories of documents that were withheld.

Now when it comes to attorney-client privilege as I said
in our papers, attorney-client privilege needs to be construed
narrowly because it can be an impediment to open access to
documents and that's what the Supreme Court said in the Whitehead
case.

And the other thing that has been said by the Supreme
Court is you can't just -- this is a law in some ways like
discovery issue. You can't just put forth a boilerplate assertion
of privileged documents without providing more detail so that the
person requesting the document can assess whether that is an

appropriate withholding or redaction.
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And what we have here with their third privilege log,
when you have these assertions of attorney-client privilege, it's
very generalized language that makes it impossible for the
Review-Journal to discern what exactly the nature of the
attorney~client privilege is.

You have dozens of them where it's just electronic
correspondence containing communication between attorney and staff
made for the purposes of facilitating legal -- the rendition of
professional legal services to the Trosper contract terms.

I mean, it's so vague that it's essentially meaningless
to me. Like, every time I wrote that I didn't understand what that
meant. And that's part of the problem we don't know what those
documents are. If -- if --

THE CQURT: What is the Trosper contract?

MS. SHELL: Your Honor, Trosper Communications was a
communications firm that had contracted for a period of time with
the City of Henderson to provide different services like public
relation services.

THE COURT: Did they have a contract?

MS, SHELL: &As far as I know, they had a contract.

THE COURT: Well, the contract itself should be available to
you.

MR. KENNEDY: Correct. It’s public record.

MS. SHELL: And that, Your Honor, there was actually one other

12
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THE COURT: I guess, if there was negotiations involving that
contract and -- and staff was discussing what to offer or what to
agree to or how much to pay or something like that that probably
would be -- between the attorneys and the staff that would probably
be something that would be privileged, but there's an awful lot of
those same things, I agree with you.

MS. SHELL: Yes, Your Honor. I mean, to the extent that there
may be those documents. Those may be properly withheld, but it's
impossible to discern from their log what those documents are and
what they actually talk about. The actually -- and, Your Honor, I
actually --

THE COURT: How do I -- how do I resolve this?

MS. SHELL: I think the way to revolve it, Your Honor, is to
take the documents in camera and review them to see if they had
been properly withheld.

THE COURT: Well, they offered to give them to me in camera.
I was really excited about reading a couple hundred documents.

MR. KENNEDY: I'm sure -- I'm sure that you were.

MS. SHELL: Well, yeah, and Ms. McLetchie also pointed out
another thing would be, and it's actually what I put in the reply,
is that we need a better log so that we can assess the privilege
because they're asserting the privilege. 1It's their burden to
prove it. We can't tell if they're meeting their burden.

THE COURT: And that's true. I agree. They have to make a

demonstration and --
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MS. SHELL: They also asserted deliberative privilege process,
Your Honor, as to a lot of the same documents, so. I just -- I had
only mentioned two categories.

THE COURT: I guess that deliberative privilege exception is
where you've got staff members discussing how they're going to
present something or give it to the commissioners to decide; is
that right?

MS. SHELL: Right. And that's not what the deliberative
process privilege is meant to encompass, Your Honor. And as I
pointed out, indeed, in one of the cases that is actually sighted
in Henderson's moving papers, the deliberative process privilege is
meant to apply to communications and records that deal with
significant policy judgments.

And there's no evidence when you look where they've
asserted, the -- you'll forgive me, Your Honor, as I flip back and
forth between these things -- the deliberative process privilege
one of the documents that they cite is electronic correspondence
containing mental impressions and strategy of city management
regarding preparation of public statement and comments on draft
statement. A public statement isn't a significant policy judgment
issue.

THE COURT: I guess it depends about what the statement is.

MS. SHELL: Well, and it's impossible -- frankly, Your Honor,
it's impossible to discern from the log what that policy statement

is.
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THE COURT: I must confess I had not heard about the
deliberative privilege previously, so I wasn't very familiar with
it.

MS. SHELL: Your Honor, just -- and as another alternative to
in camera review, that -- your Court -- the Court could find that
they haven't met their burden and just direct the City of Henderson
to produce the records.

THE COURT: Okay.

MS. SHELL: All right. Your Honor, thank you.

THE COURT: Thank vou.

MR. KENNEDY: Your Honor, with respect to the first issue and
that is the inspection and production of the documents. We
produced almost 70,000 pages. Nobody asked for a single copy of
anything and as we told the Court this morning, we're willing to
provide those.

THE COURT: Okay. Well, I guess they want them.

MR. KENNEDY: Well, okay. They didn't have to sue us to get
them.

THE COURT: We'll -- I'll accept that as a stipulation that
you will provide it within five days.

MR. KENNEDY: Yes. We will.

THE COURT: All right. Thank you. That will resolve that
issue.

MR. KENNEDY: Secondly, the Court is correct. With respect to

the argument about can you or can't you charge a fee, what can the

15

Las Vegas Review-Journal vs., City of Henderson
Case No. A-16-747289-W JA0600




10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

fee be, and all of that, we're just -- we're going to produce
these. That's really not an issue before the Court.

THE COURT: Well, at one time it was. You did request money
for privilege review. I don't know that the statute says you're
entitled to money for privilege review. Now, if it's an
extraordinary request, maybe that's part of it, but I -~ that's
arguable either way.

MR. KENNEDY: It is arguable either way. Just -- the Court
doesn't have to decide it. The last issue is on the -- the
privilege law.

THE COURT: The privilege.

MR. KENNEDY: Okay. And the Nevada Supreme Court has dealt
with this. 1In the context of the Public Records Act in Reno
Newspaper versus Gibbons one of the questions before the Supreme
Court was, what do you have to put in this privilege log? Because
the statute says if -- you'll say we can't produce it, we give you
the reasons why, and cite the statute. That's -- that's what the
Public Records Act says. And the Nevada Supreme Court said, well,
exactly what do you have to tell the other party?

And the question involved the legendary Vaughn Index.
It's a federal case and it says under the Federal Act here's what
you have to do. The Supreme Court said, well, you don't have to do
a Vaughn Index 'cause every case is different. The Supreme Court
said, in order to -- and I'm reading out of the Gibbons case, in

order to preserve a fair adversarial environment, the log should
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contain, at a minimum, a general factual description of each record
withheld and a specific explanation for nondisclosure. So describe
the document and tell us why you're not disclosing it.

So in our Exhibit H, what we did was we described the
document, by document number and a description of it, and then --
and, you know, who wrote it, who sent it, that, and then cited
whatever the -- whatever the reason for withholding was; either
attorney-client communication or the deliberative privilege. And
so that's what we did and that -- that satisfies the test in
Gibbons.

Now, in the next paragraph the Supreme Court in Gibbons
-- and this is at -- it’s 127 Nevada Advance Opinion 79, I just
have the cite to the Pacific page it's at 884. The Supreme Court
said, and if that's not sufficient -- what is it, describe it, and
tell us why you're withholding it, Supreme Court said, if that's
not enough in order for a decision to be made, the Supreme Court
says, to the delight of trial Judges everywhere, in other words an
in camera review may be used to supplement a log, but it may not be
used as a substitute where a log is necessary. Which means provide
the log. If that's not good enough, then in camera review.

That's why we said in your response, we'll provide them
to the Court in camera. And that's what Gibbons says. If you look
at the log and you say, fine, I know what the document is, I know
what the privilege is, but I've got to look at it, then in camera

review --
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THE COURT: My concern is that you have repeated kind of a
boilerplate explanation. It's fairly detailed, but it's still a
boilerplate explanation for an awful lot of documents.

MR. KENNEDY: Yeah. It is. And you know -- you know, Your
Honor, what the response to that is? It is in footnote three in
that Gibbons opinion, footnote three the Supreme Court addresses
that issue. And it says, you know what, you can't ask for too much
because if you give a little bit more, you're going to waive the
privilege.

And in footnote three, the Court says we understand that
problem. And so here's why we're deciding the case the way we do.
And in -- in footnote three they cite a couple cases which -- which
hold that which say you don't -- you don't have to go so far as to
endanger the privilege. So that's what we did. Said here's the
document attorney-client or deliberative and as the Supreme Court
said in Gibbons, we'll give them to the Court in camera if that's
necessary.

And so what we did was really strictly complied with the
Public Records Act as the Supreme Court interpreted it in Gibbons.
As I said, much to the delight of trial Judges everywhere, but that
is -- that is what the Supreme Court said so that's why we did what
we did.

And those are -- those are all the points I want to make.
Qkay. Thank you.

MsS. SHELL: Thank you, Your Honor, I just have a couple of
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brief points. The first thing that I would to say is Mr. Kennedy
said we didn't have to sue to get these records. Clearly we did
because this is the first time we've been given an -- they've told
us they're going to give us a USB drive so obviously we did have to
bring this case to the Court.

THE COURT: That's done.

MS. SHELL: Yeah. And, Your Honor, in terms of the privilege
log, there's actually on the next page of the Gibbons opinion so
that would be the Pacific Reporter on page 885, what Gibbons says,
and I think it echoes what Your Honor's concerns were, we cannot
conclude that merely pinning a string of citations to a boilerplate
declaration of confidentiality satisfies the State's prelitigation
obligation under NRS 239.0107 to cite specific authority that makes
the public book or record a part or a part thereof confidential.

And in fact, I actually believe, Your Honor, although
it's been an hour or two since I read the Gibbons opinion, that in
Gibbons the Supreme Court actually told the State to go and revise
its privilege log to provide more information. And we're in the
same situation here where we don't have sufficient --

THE COURT: Well, 'cause I didn't go back and read the Gibbons
case. I know that you both referenced it, but I didn't go back and
read it. What was the explanation offered in the Gibbons case that
was insufficient?

MS. SHELL: I believe those -- some of those fell under -- and

forgive me, Your Honor, this was in the Gibbons case, the Reno
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Newspapers had asked for emails between then Governor Jim Gibbons
and a series of individuals. And there were I believe -- I
believe, gosh, Maggie, do you remember?

THE COURT: I mean --

MS. SHELL: I don't recall the nature --

THE COURT: Was it as detailed as these explanations here?

MR. KENNEDY: No.

THE COURT: =-- that electronic correspondence containing
communication between attorney and staff made for the purpose of
facilitating the rendition of professional services re Trosper
contract terms.

MR. KENNEDY: Right.

MS. SHELL: Your Honor, I --

THE CQURT: 1It's fairly detailed. I mean, if it's true it
would be a --

MS. McLETCHIE: Your Honor, if I recall and, I don’t --
unfortunately, we don't have the case in front of us, but if I
recall, the issue that they came up with is the same issue that we
had here in that regardless of whether it took the form of a log or
a declaration, the issue was that it was just boilerplate and there
is the balancing act that Mr. Kennedy mentioned, but you still have
to provide -- and this is what the Gibbons Court said, you still
have to provide enough information so that the other side can
ascertain whether or not the privilege is properly being brought.

THE COQURT: If -- if you're --
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MS. McLETCHIE: And both we and Your Honor had some confusion

THE COURT: If these statements are accurate, I would think
that the privilege is -- I mean, the privilege is validly claimed.
Now, 1if you claim that the privilege isn't accurate, then I have to
look at it to see if it's accurate.

MS. McLETCHIE: We have to -- I'm sorry, go ahead, Ms. Shell.

M5. SHELL: 1It's impossible because it is when you look at
when they say facilitating the rendition of professional legal
services, that is -- we just can't tell. I mean frankly it's just
-- it's difficult to discern because that is taken directly from
the statute. That's not actually a descriptor. So that's why we
can't tell if the privilege is being properly asserted and that's
why --

THE COURT: Well, the only way to know is to look at the
document.

MS. SHELL: That's correct, Your Honor.

THE COURT: You want me to do that?

MS. SHELL: I believe we would, Your Honor.

M5. McLETCHIE: We would also ask that the log also be updated
so that they better describe the documents so we can match up just
provide enough information to us to see --

THE COURT: The documents are copied in this Exhibit 7 aren't
they?

MS. McLETCHIE: Some of them are, Your Honor. They both
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withheld documents and they redacted documents. So there's some
that were provided and there are some that were withheld in their

entirety, but we need more of an explanation --

THE COURT: Well, I looked up, for example, the very first one

which was log number three, it's so small I can't read it.
MS. McLETCHIE: Your Honor, we need more information --
THE COURT: Maybe it's my poor eyes, but I --
MS. SHELL: Yeah.

MS. McLETCHIE: -- about either the nature cof what was

redacted or the nature of the document that was withheld so that we

can tell at least whether or not the privilege applies.

THE COURT: OQkay.

MS. SHELL: And unless Your Honor has any further questions?

THE CQURT: Anything further?

MR. KENNEDY: I can answer your question about Gibbons.

THE CQURT: Okay. What did they -- what were they?

MR. KENNEDY: In Gibbons, they didn't give a log. They just
gave a statement. This is at --

THE COURT: What was the statement?

MR. KENNEDY: -- 876 in the Pacific third cite. The State
informed the RGJ, the Reno Gazette Journal, that all of the
requested emails were confidential because they were either
privileged or not considered public records. The Review-Journal
repeated its request for a log containing a description of each

individual email so it could assess whether to challenge the

22

Las Vegas Review-Journal vs. City of Henderson
Case No. A-16-747289-W JA0607




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State's classification. No log in that case, so.

THE COURT: So they didn't have the statement that you have
given here?

MR. KENNEDY: That is correct.

THE COURT: Okay.

MR. KENNEDY: That is correct. And that was, of course, that
was the problem. You just --

THE COURT: Well, unless there's some indication that they --
that the City has misrepresented what these are, I think this is an
adequate description of the privilege.

MS. McLETCHIE: Your Honor, if I may, I think the whether it
was -- whether it's on a log and separated out by document or
whether it's in a declaration as it was in the Gibbons case, we
have the same problem because we don't have enough information to
ascertain whether or not the privilege is properly brought.

We're not supposed to be in a situation where we're
supposed to assume that they're properly bringing the privilege and
that we somehow have to figure out which we can't do without more
information.

THE COURT: 1If this is all the Gibbons case requires, I think
they've satisfied it.

MS. McLETCHIE: They don't just require a log, they require
enough information so that we can ascertain whether or not the
privilege is properly being brought and that's --

THE COURT: I think this is enough information.
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MS. McLETCHIE: Your Honor, I respectfully disagree. BAnd if I
may raise just one last issue with regard to the declaratory relief
and the injunctive relief. I do just want to make one last pitch.
I've heard Your Honor's position, but my -- my view is that they
shouldn’t -- the public's entitled to clarity.

There's an ordinance and there's a policy in Henderson
right now that is at odds with the NPRA for two reasons. Both
because they're applying it to allow for fees for things like
privilege review and because the figure, the per page number is
higher --

THE COURT: They're not arguing for any more money. They're
not going to -- they’re not going to ask you for any money.

MS. McLETCHIE: Then I would ask that they -- that they
voluntarily rescind that policy.

THE COURT: Well, that's -- we'll worry about it at the next
case. But, they're going to give you a stick -- what do you call
it?

M5, SHELL: A USB drive, Your Honor.

THE COURT: USB drive with the 69,000 pages on it and I'm
going to deny the rest of the petition.

MR. KENNEDY: Very good.

THE CQOURT: I need an order to that effect.

MR. KENNEDY: I will prepare the order and run it by counsel.

THE CQURT: Send it by counsel.

MS. McLETCHIE: Thank you, Your Honor.
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MR. KENNEDY:

Surely.

THE COURT: Have a good day.

[Proceedings concluded at 9:29 a.m.]

* * * % %

ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/video proceedings in the above-entitled case

to the best of my

ability.

5 %;m;‘ H(JQCQ
Jennﬁfe P dbrold

Courn\ corder/Transcrlber
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TO WHOM IT MAY CONCERN:

The data in this report was generated through an extensive market research study
conducted jointly by Consumer Data Service (CDS), a market research firm, and the
Journalism Research Center at the University of Cklahoma.

The study was commissioned by the Nevada Press Association, Inc. The purpose of
the study was to determine attitudes towards government records and the
publication of legal notices by registered voters in the state of Nevada.

In order to gain valid insights into citizen preferences and tendencies, a structured
questionnaire was developed and tested.

The questionnaire, constructed by Dr. Ernest F. Larkin, director of the Journalism
Research Center at OU, was designed to be administered via telephone interviews
with a random sample of registered voters in the state of Nevada.

Consumer Data Service and the Journalism Research Center are responsible for the
design and execution of the study. All data were processed by CDS and the
Journalism Research Center, and the report was prepared by us. I can certify that the
data in this report are, to the best of my knowledge, valid and correct.

A Market Research Firm Serving The Newspaper And Retailing mdusrrjﬁoms 10 2 %D
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Nevada Press Association, Inc.
1992-93 Statewide Survey of Registered Voters

Executive Summary

Nevada's registered voters are sensitive and alert to issues aifecting them personally
and to issues and records under the conirol of their state and local governments. By
a substantial majority Nevada's registered voters velieve most, if not all, records
obtained by government agencies should be accessible by private citizens. Registered
voters believe the public’s right to know outweighs a public servant's or public
employee's contention to privacy with matters relating to job performance,
qualifications and illegal actions. Even a majority of government employees are in
favor of openness with respect to personnel records.

While Nevada's voters are strongly in favor of open records, they are not
insensitive to the cost to provide such records. A majority of Nevada's citizens
believe individuals should pay for public records they request, however they do not
believe the government should make a profit on public records provided.

A desire for openness in government was expressed by each public sector examined.
No significant differences were demonstrated by respcndent age group, income
category, gender, or rural or metropolitan residenca. The basic message received
from the survey was that citizens deserve to know what actions their government

takes and have a right to access records and information a government may keep
and maintain.

The following summary highlights the results of auestions asked to 500 registered
voters in Nevada regarding their attitudes toward state government records and
their usage and feelings toward the publication of iegai and public notices.
Comparisons by the respondents’ residence or by having a government employee in
the household are indicated in the text headings accompanying the specific
questions asked.

Jao614 1024,
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Voter Access to Government Information

Registered voters to the statewide survey were asked if Nevada citizens should have
access to specific types of information that were part of present day public records or
information collected by public agendes. Of the 500 interviews, respondents were

divided by metro and non-metro locations and by government and non-

governrnent employment status. By every measure examined, respondents were

strongly in favor of openness to the following categories.

Q.

Should privaie citizens have access to information on . .

Response (N=500) % of

total sample

Expenditure of taxpaver dollars

by gov't agendes 95.8
Birth and death certificates 63.0
Work experience of public emplovees 76.2
Illegal actions by public employees 38.8
Job performance data on

Dept of Welfare employees 75.2
Court information on

hazardous products 93.4

Payment of settlements in suits against
the government by private citizens  75.2

Metro
respondents

95.6
64.4
73.2
36.8
748
91.6

74.8

Job performance and job qualifications information on

Gov't agency heads 90.0
Gov't department heads 90.8
Government or public

agency admunistrators 90.4
All public employees 70.6
Teachers in public schools

and colleges 77.0

90.0
89.6

89.6
66.8

78.4

Non-Metro
respondents

96.0
61.6
79.2
90.8
75.6
95.2
75.6

90.0
92.0

91.2
744

75.6

JA0615
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Households with
public employee

Expenditure of taxpayer dollars

by gov't agencies 96.2
Birth and death certificates 63.2
Work experience of public employees 744
[llegal actions by public emplovees 86.5
Job performance data on

Dept of Welfare employees 66.9
Court information on

hazardous products 97.0
Payment of settlements in suits against

the government by private citizens 737
Job performance and job qualifications informaton on

Gov't agency heads 87.2

Gov't department heads 88.7

Government or public

agency administrators 87.2

All public employees 54.7

Teachers in public schools and colleges 69.9

93.7
62.4
77.2
89.9

789
928
76.6

91.6
92.2

92.5
73.1
79.8

Household without
public emplovee

results from questions relating to government records and meetings revealed

- 94.2% believe government agencies should continue to provide agendas

of open meetings free of charge to the public.

- 86.0% believe private citizens should have access to all information

which government agencies may have about them.

~  582% believe private citizens should payv for copies of records they

request from government agencies, but...

~  78.7% do not belizve government should make a profit on public records

they sell or provide to citizens.

- 80.2% do not believe government agencies should arbitrarily close

records which presently are open to the public.

1029
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Should government agencies continue to provide agendas of open meetings free
of charge to the public?

Response (N=500) Households Households
% of Metro Non-Metro with gov't  without gov't
total sample respondents respondents employee employee
Yes 94.2 94.0 94.4 96.2 93.1
No 3.2 36 2.8 i 38
DK/NR 2.6 2.4 28 1.5 <)

Should private citizens have access to all information which government
agencies may have about them?

Response {N=500) Households Households
% of Metro Non-Metro with gov't  without gov't
total sample respondents respondents emplovee emplovee
Yes 86.0 83.2 86.8 85.7 86.7
No 10.8 10.8 10.8 12.0 101
DK/NR 3.2 4.0 2.4 23 3.2

Should private citizens have to pay for copies of public records they request from
government agencies?

Response (N=500) Households Households
% of Metro Non-Metro with gov't  without gov't
total sample respondents respondents employee employee
Yes 58.2 55.2 61.2 69.2 52.6
No 38.8 40.4 36.8 271 44.2
DK/NR 3.2 44 2.0 38 3.2

Should the govermment charge encugh to make a profit on public records they
sell to private citizens?

Response (N=291)} Households Households
% of Metro Non-Metro with gov't  without gov't
total sample respondents respondents employee employee
Yes 20.3 232 17.6 174 20.3
No 78.7 754 81.7 82.6 78.0
DK/NR 1.0 14 7 0.0 1.6

Should government agencies be able to close records to the public which are now
open?

Response (N=500) Households Households
% of Metro Non-Metro with gov't  without gov't
total sample respondents respondents employee employee
Yes 12.2 10.0 144 9.8 11.8
No 80.2 81.2 79.2 82.0 80.9
DK/NR 7.6 8.8 6.4 8.3 7.2

1627
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SUMMARY OF RECOMMENDATIONS

Following is a summary of the recommendations approved by
the Legislative Commission's Subcommittee to Study the Laws
Governing Public Books and Records.

A. DEFINITIONS RELATED TO PUBLIC RECORDS AND CATEGORIZATION
OF SUCH RECORDS

1.

Enact legislation that provides for broad defini-~
tions of "public record” and "governmental entity."
The definition should include electronic records as
public records. (BDR 19-398)

Enact legislation that creates certain categories
which, by example, lists those records that are
always included as public records. (BDR 19-399)

In summary, records that are public include records
regarding title to real property, contracts of
government agencies, and certain job description
information related to government employees.

Enact legislation that creates a category which
lists certain information that is not to be
considered a public record. (BDR 19-399)

In summary, such information includes certain
working drafts for personal use, material legally
owned by an individual, copy-righted material and
proprietyary software.

Enact legislation that lists certain kinds of
information that falls within the definition of
public records, but notwithstanding that fact, must
not be disclosed. (BDR 19-399)

In summary, this list includes information where
access is restricted by a Federal or State statute,
certain medical records, certain personnel files,
information that is privileged, and information
related to certain governmental investigations,

Enact legislation addressing the category of non-

disclosable public records which allows any record
deemed non-disclosable to be disclosed if, with
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respect to the particular record, the general
policy in favor of open records outweighs an
expectation of privacy or a public policy
justification. (BDR 19-399)

Adopt a resolution requiring a study of all
exemptions to the public records laws to determine
which exemptions should be repealed, amended, or
remain the same. (BDR R-395)

B. PROCEDURES FOR ACCESS TO PUBLIC RECORDS

7.

Enact legislation which provides a uniform method
of requesting information, procedures to provide
access to or deny that information, and time frames
within which responses or other actions are
required. (BDR 19-397)

In summary, the following elements were
recommended:

- Each agency, upon reqguest by any person, shall
make public records available for inspection and
copying during regular business hours. Provide
that the request may be oral or written and may
be made in person, by telephone or by mail.

- Unless information is readily retrievable by the
agency in the form in which it is requested, an
agency is not reqguired to prepare a compilation
or summary of its records.

+ Each agency shall ensure reasonable access to
facilities for duplicating records and for
making memoranda or abstracts £rom them,

- If an agency is not immediately able to fulfill
a request for a governmental record, does not
intend to fulfill it or denies it, the agency
must inform the requester of his right to make a
formal written request.

= Within a reasonable time, but no later than
3 working days after receiving a written request

vi
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10.

1l.

for access which reasonably identifies or
describes a governmental record, the agency
shall:

a. Make the record available to the requester;

b. Inform the requester that unusual
circumstances (such as the volume of records
which have been requested or the need to
search for, consult with or obtain records
from another office or agency) have delayed
the handling of the request and specify a
time and date, no later than 10 working days
after the reply would otherwise be due, when
the record will be available;

¢. Inform the requester that the agency does
not maintain the requested record and
provide, if known, the name and location of
the agency maintaining the record; or

d. Deny the request.

Enact legislation which provides that where access
is denied, the complaining party may directly
appeal to a court of competent jurisdiction seeking
an order compelling access and giving such
proceedings priority on the court's calender.
Provide that court costs and attorneys' fees are
awvardable if the requester prevails. (BDR 19-393)

Include in the final report a statement of the
subcommittee's support for the concept of an inter-
mediate appellate body that would have concurrent
jurisdiction with the courts to consider appeals
from the denial of a public record.

Enact legislation to establish that the fact that a
record contains restricted and non-restricted
information is not a reason for denying access to
the non-restricted information. (BDR 19-397)

Enact legislation that prohibits a public body from
inquiring about the intended use of requested
public information or making any other inquiry of a
person requesting to inspect or receive copies of
public information, except to the extent necessary

vii
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to clarify the request for information. Include an
exception for information requested from the
Department of Motor Vehicles and Public Safety
because Nevada Revised Statutes 482.170 requires
the department to make an inquiry as to the purpose
for requesting certain information. (BDR 19-397)

THE TREATMENT OF ELECTRONIC RECORDS

12,

13.

14.

15.

Urge the Department of Data Processing, in coopera-
tion with the Nevada State Library and Archives, to
create and maintain an inventory of statewide
hardware, software and information.

Urge the Division of Archives and Records to work
with other State agencies to establish retention
and disposition schedules for records when
information systems are designed or redesigned.
Furthermore, urge all State agencies to consider
record retention/disposition requirements at the
point of system design.

Orge the Division of Archives and Records to
undertake a program to educate State officials
about their responsibilities for retention, care,
and preservation of government records with special
emphasis on electronically-stored public records.

Include in the final report a statement of the
subcommittee's support for the concept of creating
a centralized information storage facility and
developing procedures for maintaining information.

(These resolutions are all drafted as BDR R-394.)

COSTS ASSOCIATED WITH PUBLIC RECORDS

16l

17.

Enact legislation that allows only the cost of the
materials and the equipment, not labor, regarding
reproduction of records. (BDR 19-396)

Include in the final report support for the concept
of government using a cost analysis formula to
calculate a per copy price. The formula should
consider the average number of copies per month,
the purchase price of the copying equipment, and an
amortized cost per month over the anticipated life

viii
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of the equipment to achieve a total machine cost
per copy.

18. Enact legislation which authorizes, but does not
require, a governmental entity to £ill "custom"
requests (such as re-formatting information) and to
charge a reasonable fee for completing such
requests. (BDR 19-396)

19. Enact legislation which provides that, when a
requester wants information in a format which is
different from the format used to maintain or store
the information, the governmental entity is not
required to re-format that data. (BDR 19-396)

ENFORCEMENT OF PUBLIC RECORDS LAWS

20. Repeal the existing criminal penalty relative to
the failure to disclose a public record.
{BDR 13-393)

21. Enact legislation that prescribes the procedures
for direct appeal to a court of law seeking an
order compelling access and giving such proceedings
priority on the court's calendar. Provide for
court costs and attorneys' fees if the requester
prevails. (Discussed in Section C regarding
procedures for access.) (BDR 19-393)

22. Enact legislation providing that governmental
entities and employees are immune from suit and

liability if they act in good faith in disclosing
or refusing to disclose information. (BDR 13-393)

ix
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NACO

NEVADA ASSOCIATION OF COUNTIES

P.0, BOX 2307
CARSON CITY, NV 88702
(702) sg2-2121

308 N. CURRY ST, SUHTE 205
CARSON CITY, NV 89703
(702) 883-7863

Apeil 12, 1993

To: Val Gamer, Chairman
Assembly Government Affairs
and Members of the Committes

Re:  Assembly Bills 364 - 368
Dear Chairman Gamner,

During the interim both the Nevada League of Cities and the Nevada Association of Counties participated in
the discussions of the ACR 90 study of public records. Both memberships agreed for the need to clarify cestain
Issues regarding public recocds. Following the imroduction of Assembly Bills 364 - 368, our respective
memberships ceviewed these proposals and would like to provide you with our comments and supgested
amendments 1o clarify our areas of concem.

Some of our major concerns regard proposed changes to confidential records which could be in confBict with
existing federal statutes without further clasification. Many documents including sesmal discrimination, disabilities
and affirmative action records need fo remain confidential to assure that we do not conflict with prioe count
decisions and state regulations.

We ask that you also consider the fiscal impact of implementing certain aspects of these proposals. Tt is
imperative that local governments retain the right to recover costs associated with providing these services to the
public. Keeping in mind that some of the searches and compilation of public records can be exaremely time
consuming, we we concerned that unrealistic time frames could add significantly 1o the cost of providing this
service as staffing levels may have o be increased or additional overtime accrued 1o ensure that the agencies will
be in compliance with any new stanues,

Attached is a eopy of these and other areas of convern for which we would like 1o offer amended language for
your consideration,

Sincerely, - o .
; —a{\ Q; | P o /'z I
4 i"‘lg-’ : :4/ f e
oot e -/'!A\k\ . s ‘:-_\‘_I-‘}-’; K » - _&I r’

Robent S. Hadfield, Executive Diroctor
Nevada Association of Counties

ey

Thomas J. Grady, ecuﬁve')?fec!‘a'
Nevada League of Cities \ !
~——

AR
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Michasl P Villarw
Distnet Court Judge
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Electronically Filed
04/14/2017 10:27:11 AM

ORDR W, i-kg“;”—-

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

LAS VEGAS REVIEW JOURNAL,

Plaintiff/ Petitioner, Case No.: A-14-711233-W
Department: XVII
v.

STEVEN WOLFSON, CLARK COUNTY DECISION
DISTRICT ATTORNEY

Defendant/ Resnondent. |

Plaintiff Las Vegas Review Journal’s Motion to Motion for Attorneys Fees came before
this Court on April 5, 2017 Calendar. Following review of the papers and files herein and oral
argument, the Court rules as follows:

The recovery of attorney fees as a cost of litigation is permissible by agreement, statute,
or rule. See Sandy Valley Assocs. v. Sky Ranch Estates Owners Ass 'n, 117 Nev. 948, 956, 35
P.3d 964, 969 (2001). LVRJ submits that because they are a “prevailing party” NRS 239.011(2)
allows for such fees and costs. NRS 239.01 1(2) states in relevant part “..[i]f the requester
prevails, the requester is entitled to recover his or her costs and reasonable attorney’s fees in the
proceeding from the governmental entity whose officer has custody of the book or record.” NRS
239.011(2). NRS 239.005 (4)(a) (b) defines “government entity” as “[a]n elected or appointed
official of this State or of a political subdivision of this state; or an institution, board,
commission, burcau, council, department, ciivision, authority or other unit of government of this

State or of a political subdivision.”
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Wolfson does not refute the validity of NRS 239.011(2), but rather asserts that he is
immune from an award of fees and costs based on his good faith actions. Wolfson seeks
protection pursuant to NRS 239.012 which states “Immunity for good faith disclosure or refusal
to disclose information. A public officer or employee who acts in good faith in disclosing or
refusing to disclose information and the employer of the public officer or employee are immune
from liability for damages, either to the requester or to the person whom the information
concerns.” LVRJ argues that only NRS 239.011 applies and therefore, good or bad faith on
behalf of Wolfson is irrelevant for an award of attorney fees and costs. LVRJ further relies on
LVMPD v. Blackjack Bonding, 131 Nev. Adv. Op. 10, 343 P.3d 608 (2015) and argues that
because LVRIJ prevailed on some issues sought during the pendency of litigation, they are
entitled 1o attorney’s fees. The Court notes that in Blackjack Bonding, the NRS 239.012 “good
faith exception” was not timely raised and pursuant to NRAP 40(c) the moving parties Motion
for Reconsideration was denied. Therefore, Blackjack Bonding is not persuasive to this Court on
the issue of the good faith exception.

Therefore, the Court must decide whether NRS 239.012 applies and whether Wolfson is
covered under said statute. The Court notes that the Complaint in question names “Steven
Wolfson, Clark County District Attorney” only and not Clark County or the Clark County
District Attorney’s office. The COURT FINDS that Wolfson is an elected officer as defined in
NRS 239.005 and covered under NRS 239.012. NRS 239.012 provides immunity for a “public
officer” and *“the employer of the public officer.”

The Court must next decide whether the term “damages” as indicated in NRS 239.012 is
meant 1o include attorneys’ fees and costs. Both parties agree that “damages” is not defined
within the NRS. Therefore, this Court must resolve this ambiguity by looking to the legislative

intent for clarification. See State v. Lucero, 127 Nev. 92, 95, 249 P.2d 1226, 1228
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(2011)(Finding the starting point for determining legislative intent is a statutes plain meaning,
but when the statutory language lends itself to two or more reasonable interpretations, the statute
is ambiguous, the Court looks to the legislative history to construe a statute in a manner
consistent with reason and public policy). The Court therefore looks to the testimony and
minutes of the Assembly Commitiee on Government Affairs in order to construe the Statute in a
manner consistent with public policy. Assembly Bill 365 described as “Substitutes civil
enforcement of access to public records for criminal penalty” was the Draft Bill to the now
codified NRS 239.011 and NRS 239.012. In determining whether “fees” was intended to be
included in the legislature’s description of “costs”, the Court is swayed by testimony of May 3,
1993. During said testimony, the language of what is now codified NRS 239.011 and NRS
239.012 are discussed at length. The Court notes that both statutes are discussed one afier
another and conversation of the “good faith™ exception continually overlaps with discussion of
the now NRS 239.011. The Committee Notes directly link immunity with fees. Ande Englemen
of the Nevada Press Association stated to Assembly Committee on Government Affairs:

Taxpayers were also paying the fees for the agency Mr. Bennett

observed. The question was, should the taxpayers, in general, have

to cover those costs when the suit might be rather frivolous. Ms.

Engleman noted the bill did not grant court costs and attorneys’

fees if a suit was over a record everyone had though to be

confidential. Court costs and attorneys’ fees were granted only

when it was a denial of what was clearly a public record [bad

faith]. Therefore, she did not think there would be frivolous

lawsuits.
Assembly Committee on Government Affairs Minutes: Hearing on AB 365 Before the Assembly

Committee on Government Affairs, 1993 67th Sess. May 3, 1993 (statement of Ande Englemen,

Nevada Press Association) (emphasis added); See also Nevada State Library, Archives and

Public Records Nevada Public Records Act: A Manual for State Agencies 2014 (Interpreting and
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instructing Nevada State Employees that NRS 239.012 relieves a good faith refusal to disclose

information).

Therefore, the COURT FINDS that based on a review of the legislative minutes, fees and
costs were intended to be linked with the “good faith” immunity exception of what is now NRS
239.012. Moreover, the Court notes that in cases of public records requests, “fees” would be the
only likety “damages” available to a party who prevails on a wrongfully withheld disclosure of

public record under NRS 239.011.

The Court must next determine whether Wolfson actually acted in “good faith” during
the pendency of litigation. The term “good faith” is an intangible and abstract quality with no
technical meaning or definition and encompasses, among other things, an honest belief, the
absence of malice, and the absence of design to defraud. Stoecklein v. Johnson Elec., Inc., 109
Nev, 268, 273, 849 P.2d 305, 309 (1993). The Court notes that the present case is one where both
parties obtained success on various Motions. Furthermore, LVRJ has made no showing of malice
or that Wolfson acted in bad faith. The record reflects that Wolfson produced over 1200 pages
prior to the commencement of litigation, an immense amount of time was spent redacting
documents in the inducement index, and at the end of litigation only 143 additional redacted
pages were ordered to be turned over. The Court further notes that as his role as District
Attorney, Wolfson is subject to competing interests when dealing with sensitive information
such as the information sought in this case. Therefore, based on the history of the litigation, this
Court does not find Wolfson acted in bad faith, but rather acted reasonably based on the
competing safety and privacy interests at play. Further, the Court Finds that both parties to one

extent or another prevailed on significant issues of public interest.
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Since the Court finds NRS 239.012 applicable and that Wolfson acted in good faith,
Plaintiff’s motion for Attorney Fees is DENIED. Counsel for Defendant Wolfson is directed to
submit a proposed order consistent with the foregoing within ten (10) days afier counsel is
notified of the ruling and distribute a filed copy to all parties involved pursuant to EDCR 7.21.
Such Order should set forth a synopsis of the supporting reasons proffered to this Court in

briefing and be approved as 1o form and content by both parties.

Yttt st

MICHAEL P. VILLANI
DISTRICT COURT JUDGE

DATED this 12" day of April, 2017.
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed, a copy of this DECISION was
electronically served and/or placed in the attormey’s folder maintained by the Clerk of the Court
and/or mailed via the U.S. postal service as follows:

Margaret A. McLetchie, Esq.
McLetchie Shell, LLC.

701 E. Bridger Ave., Suite 520
Las Vegas, NV 89101

Maggie@nvlitigation.com

Mary-Anne Miller, Esq.

Clark County District Attorney’s Office
500 8. Grand Central Pkwy, Suite 5075
Las Vegas, NV 89106

Mary-Anne Miller@ClarkCountyDA.com
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CHERYY CARPENTER
Judicial Executive Assistant
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Electronically Filed
7127/2017 6:20 PM
Steven D. Grierson

RPLY

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite. 520

Las Vegas, NV 89101

Telephone: (702)-728-5300

Email: maggie@nvlitigation.com

Counsel for Petitioner

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS REVIEW-JOURNAL Case No.: A-16-747789-W

Petitioner,
Dept. No.: XVIII

VS.
REPLY TO CITY OF
HENDERSON’S OPPOSITION
CITY OF HENDERSON, TO PETITIONER LAS VEGAS

Respondent_ REVIEW-JOURNAL’S MOTION
FOR ATTORNEY’S FEES AND
COSTS

COMES NOW Petitioner the Las Vegas Review-Journal (the “Review-Journal”),
by and through its undersigned counsel, hereby submits this reply to the City of Henderson’s
(“Henderson”) opposition to its Motion for Attorney’s Fees and Costs. This reply is based
on the following Memorandum of Points and Authorities, the papers and pleadings already
on file herein, and any oral argument the Court may permit at the hearing of this Motion.

DATED this 27" day of July, 2017.

/sl Margaret A. McLetchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Telephone: (702) 728-5300

Facsimile: (702) 425-8220

Email: maggie@nvlitigation.com

Counsel for Petitioner
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MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

This case all started because, contrary to the letter and spirt of the Nevada Public
Records Act (the “NPRA”), Henderson demanded thousands of dollars before even
beginning to review records and respond to the Las Vegas Review-Journal’s requests for
public records. Yet, woven throughout Henderson’s Opposition to the Review-Journal’s
Motion for Attorney’s Fees and Costs is a recurring and ultimately inaccurate complaint: that
the Review-Journal acted in bad faith in petitioning this Court pursuant to Nev. Rev. Stat. §
239.011 for the release of copies of public records. Henderson complains that the Review-
Journal did not meet and confer to Henderson’s satisfaction prior to filing suit. Henderson
complains that the Review-Journal did not return one phone call. Henderson complains that
the Review-Journal was satisfied when it was allowed to inspect—but not have copies—of
the public records it requested. Henderson complains that the Review-Journal did not meet
and confer about the adequacy of'its privilege logs. Henderson complains that it did not know
the Review-Journal wanted copies of the requested public records until the March 30, 2017
hearing before this Court. Of course, none of these complaints are grounded in reality, and
are ultimately irrelevant to the issue before this Court: the Review-Journal’s entitlement to
an award of attorney’s fees and costs.

When it does finally address the issue of fees and costs, Henderson misconstrues
the record and the case law. Henderson argues that the Review-Journal is not the prevailing
party in this matter because Henderson voluntarily provided electronic copies of the
requested records. This position whitewashes over the fact that Henderson did not produce
the records until after the Review-Journal initiated the instant matter, and on in response to
directive questioning from the Court. It argues that the written Order in this matter
demonstrates that the Review-Journal lost on all of its claims, but ignores the Court’s
statements at the hearing on the Review-Journal’s Amended Petition. Henderson argues that
it shouldn’t have to pay attorney’s fees because it allegedly acted in good faith in withholding

the requested records, but ignores that there is no “good faith” provision in Nev. Rev. Stat. §
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239.011, the provision of the NPRA which entitles the Review-Journal to fees and costs. It
distorts case law to argue that attorney’s fees and damages are the same thing. And finally,
Henderson argues that any award of attorney’s fees should be reduced, but ignores the fact
that the work it says the Review-Journal should not compensated for was necessarily
intertwined with the one issue on which the Review-Journal did prevail.

Contrary to Henderson’s claims, the Review-Journal did prevail on the central,
substantial issue in this case: obtaining copies of public records. In order to obtain that result,
the Review-Journal was required to expend energy and resources on lengthy phone call with
Henderson attorneys, sending multiple emails requesting information about documents
Henderson was withholding, reviewing privilege logs, and litigating this matter. The Review-
Journal is entitled to compensation for all of this work its attorneys performed and failing to
compensate the Review-Journal would run contrary to the NPRA.

IL. REPLY TO HENDERSON’S STATEMENT OF FACTS

As it did in its response to the Review-Journal’s Amended Petition, Henderson
relies on irrelevant and misstated facts to argue that the Review-Journal somehow acted in
bad faith in filing suit in this matter. (Compare March 8, 2017 Response, pp. 5:1-8:1 and
July 10, 2017 Opposition, pp. 4:17-6:22.) Contrary to Henderson’s assertions, the Review-
Journal coordinated extensively with Henderson to resolve the disputes pertinent to its public
records request.! As discussed in the Reply to Henderson’ March 8, 2017 Response, counsel
for the Review-Journal spoke to a deputy City Attorney regarding the Review-Journal’s
concerns with Henderson’s position. (March 23, 2017 Reply, pp. 6:16-7:2.) When it became
clear that the parties would not be able to resolve their disputes, the Review-Journal initiated
the instant suit, something it was plainly allowed to do pursuant to Nev. Rev. Stat. § 239.011.

Despite Henderson’s insinuations, there is no requirement in the Nevada Public
Records Act (“NPRA”) that requires requesters to endlessly meet and confer with a

governmental entity prior to requesting judicial intervention under Nev. Rev. Stat. § 239.011.

! Reflecting that the Review-Journal’s fee request is reasonable, during the many calls in
this matter wherein the Review-Journal worked in good faith to try to resolve issues, often
only one Review-Journal attorney handled a call with two or three Henderson attorneys.
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On the contrary, the NPRA is premised on the concept that prompt access to public records
fosters democracy. The legislative interest in swift disclosure is woven throughout the
NPRA. For example, Nev. Rev. Stat. § 239.0107(1) mandates that, by not later than the end
of the fifth business day after receiving a records request, a governmental entity must either
(1) make the records available; (2) if they entity does not have custody of the requested
records, notify the requester of that fact and direct them to the appropriate government entity;
(3) if the records are not available by the end of the fifth business day, provide notice of that
fact and a date when the records will be available; or (4) if the records or any part of the
records are confidential, provide the requester with notice of that fact and a citation to the
statute or law making the records confidential. Nev. Rev. Stat. § 239.0107(1)(a)-(d).

In addition to this timely notification and disclosure scheme, the NPRA specifically
provides for expedited court consideration of a governmental entity’s denial of a records
request. See Nev. Rev. Stat. § 239.011(2) (mandating that a court give an application for
public records “priority over other civil matters”).) Thus, the NPRA is designed to provide
quick access to withheld public records, not to reward non-compliance, hiding of
information, and delay. Thus, there was no requirement that the Review-Journal waste time
and resources trying to resolve its disagreements with Henderson once it became clear that
the parties were entrenched in their respective positions.

In any event, Henderson’s renewed complaints about the Review-Journal’s failure
to return a single call is once again much ado about nothing. As indicated in the December
5, 2016 Henderson City Attorney Josh Reid sent the Review-Journal after it filed suit,
Henderson acknowledged there were active disputes between the parties regarding the
definition and application of Nev. Rev. Stat. § 239.055’s “extraordinary use of personnel”
fee provision. (Exh. D to Opposition, p. 3.) Moreover, Henderson specifically stated that it
was “interested in having the courts provide clarity to the meaning and application” of Nev.
Rev. Stat. § 239.055. (1d.)

Henderson also asserts—as it did in its March 8, 2017 Response—that counsel for

the Review-Journal did not respond to Henderson’s request to contact them regarding the
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Third Log. (Compare Response, p. 7:22-28 and Opposition, p. 6:12-22.) This position is
meritless. As the fact that there have been three versions of the log reflects, the parties
discussed the log and the appropriateness of withholding documents in this case at great
length. (See McLetchie Decl. in Support of Reply to March 8, 2017 Response, 4 22.)
Additionally, Henderson insinuates that the Review-Journal’s filing of an Amended
Petition in this matter was evidence of bad faith or an unwillingness to resolve disputes with
Henderson. Again, however, the facts of this case show that is not true. On January 9, 2017,
counsel for the parties had yet another phone conference regarding the records. (See Exh. 20
to March 23, 2017 Reply, p. 1.) Counsel’s email memorializing that conversation makes
plain that Henderson knew the Review-Journal might amend its petition because of ongoing

disputes:

To briefly recap our call re Trosper, you are doing the first draft of a
stipulation on the litigation schedule after confirming with [Mr. Reid]. What
we discussed: the RJ will have 2 weeks to either amend the petition or let
you know that we aren’t amending. [Henderson’s] response is then due two
weeks from that date. We can also use the two weeks to discuss possible
settlement option.

(1d.) Thus, contrary to Henderson’s unsupported allegations, the Review-Journal was not
acting in bad faith, as the parties specifically discussed a possible briefing schedule which
contemplated the Review-Journal filing an Amended Petition. In any event, although the
Review-Journal in fact did so, as noted above, there is no requirement in the NPRA that the
Review-Journal meet and confer with Henderson prior to filing or amending a petition. As
discussed in prior pleadings to this Court, counsel for the Review-Journal participated in
multiple phone conferences with Henderson’s attorneys. (March 23, 2017 Declaration of
Margaret McLetchie in Support of March 23, 2017 Reply, 4 20.) Additional conversation
was neither mandated by the NPRA nor particularly efficient. Indeed, in light of the
procedural history of this case, it appears that Henderson was playing bait-and-switch and
attempting to delay and complicate work for the Review-Journal’s counsel. In any case, after

it was clear no resolution would be reached, rather than continue to discuss its disputes with

5 JA0643




ATTORNEYS AT LAW
701 EAST BRIDGER AVE., SUITE 520

LAS VEGAS, NV 89101
(702)728-5300 (T) / (702)425-8220 (F)

WWW.NVLITIGATION.COM

O© o0 I N n B~ WD =

N NN NN N N N N /= e e e e ek e e
O N AN W kA WD = O O X NN R WD = O

Henderson, the Review-Journal chose to amend its Petition, just as it told Henderson it
would.

Henderson also makes much ado about nothing over the fact that—only after the
Review-Journal filed suit—it permitted the Review-Journal to inspect (but not copy) the
requested records, but the Review-Journal allegedly never requested copies of the inspected
documents. (Opposition, p. 6:7-11; p. 7:12-22; see also id., p. 16:12-14 (alleging that
Henderson learned “for the first time” that the Review-Journal wanted copies of the inspected
documents).) Again, however, this is a distorted representation of the facts in this case.

First, Henderson ignores that the Review-Journal requested an electronic copy of the
records during its reporter’s inspection. Specifically, on December 21, 2016, counsel for the
Review-Journal sent Henderson an email noting that the laptop Henderson had put the
documents on was slow, and suggested that the reporter “could also just pick up a CD and
review from the [Review-Journal] offices.” (Exh. 16 to March 23, 2017 Reply, p. 1.)
Henderson rejected that suggestion. (1d.)

Second, as discussed at the March 30, 2017 hearing before this Court, the NPRA
provides for two different forms of access to public records: inspection or copying. See, e.g.,
Nev. Rev. Stat. § 239.001(1) (providing members of the public “with access to inspect and
copy public books and records to the extent permitted by law”); Nev. Rev. Stat. §
239.0107(1) (mandating that governmental entity respond within five business days to a
“written or oral request from a person to inspect, copy or receive a copy of the public book
or record); Nev. Rev. Stat. § 239.011(1) (providing that if “request for inspection, copying
or copies of a public book or record open to inspection and copying is denied, the requester
may apply to the district court in the county in which the book or record is located for an
order”).

/1]
/1]
11/
11/

6 JA0644




ATTORNEYS AT LAW
701 EAST BRIDGER AVE., SUITE 520

LAS VEGAS, NV 89101
(702)728-5300 (T) / (702)425-8220 (F)

WWW.NVLITIGATION.COM

O© o0 I N n B~ WD =

N NN NN N N N N /= e e e e ek e e
O N AN W kA WD = O O X NN R WD = O

The Review-Journal made plain at the hearing that it did not request copies because
the parties had not resolved their dispute regarding Henderson’s demands for fees. As

counsel for Review-Journal explained at the March 30 hearing:

MS. MCLETCHIE: . . . We requested copies. What Mr. Reid offered and
what [ accepted as an interim solution while this Court was resolving issues,
was to allow an in-person inspection. Now, whether or not they would have
made one or two copies available at that inspection is frankly not -- is
frankly not the point, Your Honor. The point is that we wanted copies . . .

(March 30, 2017 Hearing Transcript, p. 6:8-16) (emphasis added). When the Court asked if
the Review-Journal wanted copies of the requested records, counsel specifically stated “we
would still like, without the exorbitant charge, a USB drive with the documents requested,
yes, Your Honor.” (Id., p. 6:19-21) (emphasis added). At the conclusion of the hearing, the
Court directed Henderson to do exactly that, and then noted that it would be denying “the
rest of the petition.” (Id., p. 24:15-20 (emphasis added).) Thus, in the end, the Review-
Journal obtained the most important object of the instant matter: getting copies of public

records.

III. LEGAL ARGUMENT

A. The Review-Journal is the Prevailing Party Because It Prevailed in its
Request for Copies of the Documents.

The Nevada Supreme Court has held that a party is the prevailing party if it
“succeeds on any significant issue in litigation which achieves some of the benefit it sought
in bringing suit.” Valley Elec. Ass’nv. Overfield, 121 Nev. 7, 10, 106 P.3d 1198, 1200 (2005)
(quotations omitted); accord Blackjack Bonding, 131 Nev. Adv. Op. 10, 343 P.3d 608, 615.
Henderson asserts that the Court denied all the Review-Journal’s claims for relief.
(Opposition, p. 9:6-7.) This position is belied by the record. First, although the Review-
Journal did not obtain all the information or relief it sought in this litigation, it prevailed on
a significant and central issue: it obtained copies of the requested records. Henderson appears
to take the position that it provided the requested records voluntarily. However, this ignores
that the Henderson did not produce the records until after the Review-Journal initiated the
instant matter, and after the Court directed it to do so, as set forth above. Second, Henderson’s

interpretation of events ignores the fact that the Court specifically directed it to provide a
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USB and then denied the Review-Journal’s remaining causes of action, stating that “they’re
going to give you a . . . USB drive with the 69,000 pages on it and I’'m going to deny the rest
of the petition.” (March 30, 2017 Hearing Transcript, p. 24:15-20.) Obtaining copies of the
requested records was the primary objective of the Review-Journal’s petition, and the other
claims arose from that objective. The Review-Journal achieved that objective, and is
therefore the prevailing party in this matter.

The cases cited by Henderson do not indicate otherwise. For example, in Golightly
& Vannah, PLLC v. TJ Allen, LLC, 132 Nev. Adv. Op. 41, 373 P.3d 103 (2016), one of the
cases Henderson relies on (Opposition, p. 9:18-27), the appellant filed an interpleader action
regarding the priority of an attorney lien in a personal injury action. Id., 373 P.3d at 104. As
Henderson notes, the appellant did not prevail on that sole claim. Id. at 107 (“[appellant] did
not prevail on its sole claim of priority, thus it did not prevail”). Here, by contrast, the
Review-Journal’s central claim, and the one it eventually prevailed on, was its request for
the withheld documents. Thus, Golightly & Vannabh is of little relevance here.

Henderson’s reliance on Buckhannon Bd. & Care Home, Inc. v. W. Virginia Dept.
of Health & Human Res., 532 U.S. 598 (2001) is likewise unavailing given that this matter
was brought under the NPRA. Pursuant to the NPRA, the “provisions of this [ Act] must be
construed liberally to carry out” its important purpose of fostering democratic principles by
providing the public access to inspect and copy public records. Nev. Rev. Stat. § 239.001(1)
and (2). Under Nev. Rev. Stat. § 239.011, a party who has been denied access to public
records may apply to the district court for an order permitting inspection oOr copying of the
withheld records. Nev. Rev. Stat. § 239.011(2). Once that party prevails, it may recover fees
and costs associated with having to seek judicial intervention. Nev. Rev. Stat. §
239.011(1)(a),(b).

Here, the Review-Journal had to seek judicial intervention to obtain the records
Henderson was withholding. This is exactly what the NPRA created a judicial mechanism to
achieve, and exactly what the attorney’s fees provision of the NPRA is designed to

compensate. As discussed above, the record demonstrates that the Review-Journal repeatedly
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requested copies of the withheld record, and that Henderson would only produce those
records upon payment of an illegal, exorbitant, and impermissible fee.? It was only in
response to directive questioning from the Court at the hearing on this matter that Henderson
finally agreed to make the records available. Henderson now attempts to use its own untimely
acquiescence to the NPRA to assert that the Review-Journal has not prevailed in this matter,
and thus cannot recoup the fees it expended to simply get Henderson to comply with state
law. Under this logic, a governmental entity could simply game the litigation to avoid paying
attorney’s fees in public records cases: after a requester petitions a court pursuant to Nev.
Rev. Stat. § 239.011, and after it becomes clear that the requester will prevail, the
governmental entity could simply cease its illegal conduct, provide the records, and leave the
requester holding the bill for the litigation he or she had to undertake to get the requested
records. This sort of gamesmanship is contrary to the important purposes of the NPRA.
Moreover, Buckhannon is not nearly as absolute as Henderson indicates it is. For
example, at least one court has held Buckhannon inapplicable in the context of actions
brought pursuant to the Freedom of Information Act (FOIA). See Wildlands CPR v. U.S.
Forest Serv., 558 F. Supp. 2d 1096, 1098 (D. Mont. 2008) (“It is no longer necessary to show
that the material alteration of the parties’ positions has the ‘necessary judicial imprimatur.’
It is enough to point to the existence of a consent decree or to a voluntary or unilateral change
in the agency’s position.”) (citation omitted). The same logic should apply to this NPRA
matter. Henderson’s decision to provide records only after the Review-Journal initiated
litigation and after the Court’s directive questioning does not mean that the Review-Journal
is not a prevailing party because, but for the litigation, Henderson would still be demanding
its exorbitant and illegal fee. Moreover, as noted above, the Court indicated at the hearing

that it was granting the request for the production of the documents when it stated that

2 Counsel for the Review-Journal and Henderson City Attorney Josh Reid agreed to allow
inspection of the requested records as an interim measure. Mr. Reid, however, refused to
provide copies of the documents even in electronic form, and indicated that Henderson was
“interested in having the courts provide clarity to the meaning and application of NRS
239.055.” (Exh. 12 to March 23, 2017 Reply, p. 5.)
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Henderson must produce copies of the records on a USB drive, but that it was “going to deny

the rest of the petition.” (March 30, 2017 Hearing Transcript, p. 24:19-20.)

B. The Review-Journal’s Entitlement to Attorneys’ Fees is Clear, and Not
Premised on Disproving “Good Faith.”

While public officials are immune from damages pursuant to Nev. Rev. Stat. §
239.012 (“A public officer or employee who acts in good faith in disclosing or refusing to
disclose information and the employer of the public officer or employee are immune from
liability for damages, either to the requester or to the person whom the information
concerns”), that does not eviscerate the provisions of the NPRA which, separately and
plainly, provide for attorney’s fees. Nev. Rev. Stat. § 239.011(2) provides in part that “[i]f
the requester prevails, the requester is entitled to recover his or her costs and reasonable
attorney’s fees in the proceeding from the governmental entity whose officer has custody of]
the book or record.” Thus, “good faith” is irrelevant to the analysis regarding entitlement to
fees.

To read a “good faith” exception from a separate section regarding damages into
the provision is incorrect and inconsistent with Nev. Rev. Stat. § 239.001 (“Legislative
findings and declaration”) which, first and foremost reinforces the important nature of the
NPRA. Nev. Rev. Stat. § 239.001(1) (“[t]he purpose of this chapter is to foster democratic
principles by providing members of the public with access to inspect and copy public books
and records to the extent permitted by law”). Nev. Rev. Stat. § 239.001(2) then mandates
that “[t]he provisions of this chapter must be construed liberally to carry out this important
purpose.” The legislature also mandates that “[a]ny exemption, exception or balancing of
interests which limits or restricts access to public books and records by members of the public
must be construed narrowly.” Nev. Rev. Stat. § 239.001(3). Bootstrapping a limitation on
damages from one statute in the chapter into another statute addressing fees would violate
these legislative mandates (as well as basic rules of statutory interpretation).

Moreover, Henderson ignores that the provision regarding good faith immunity

from damages specifically only refers to immunity for “[a] public officer or employee,” (i.e.,
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an individual) whereas the provision on fees makes “governmental entities” liable for fees.
Nev. Rev. Stat. § 239.005 (5) defines “governmental entity” as follows:
(a) An elected or appointed officer of this State or of a political subdivision of
this State;

(b) An institution, board, commission, bureau, council, department, division,
authority or other unit of government of this State, including, without limitation, an
agency of the Executive Department, or of a political subdivision of this State;

(c) A university foundation, as defined in NRS 396.405; or

(d) An educational foundation, as defined in NRS 388.750, to the extent that
the foundation is dedicated to the assistance of public schools.

Thus, while non-elected or non-appointed officers and employees have good faith immunity
from damages, governmental entities such as Henderson who fall within the definition of
Nev. Rev. Stat. § 239.005(5) do not.

Henderson also ignores the express legislative mandate contained in the NPRA to
interpret the NPRA’s terms broadly to effectuate its purpose, and instead seeks to rely on
outside “legislative history,” which of course does not carry the same weight. This is at odds

with Nevada Supreme Court case law. As the Nevada Supreme Court has explained

b

When interpreting a statute, legislative intent “is the controlling factor.’
Robert E. v. Justice Court, 99 Nev. 443, 445, 664 P.2d 957, 959 (1983). The
starting point for determining legislative intent is the statute’s plain
meaning; when a statute “is clear on its face, a court cannot go beyond the
statute in determining legislative intent.” Id.; see also [State v.] Catanio,
120 Nev. [1030] at 1033, 102 P.3d [588] at 590 (“We must attribute the
plain meaning to a statute that is not ambiguous.”).

State v. Lucero, 127 Nev. 92, 95, 249 P.3d 1226, 1228 (2011).

In addition, there is a broad body of case law holding that damages and fees are
different. See, e.g., Carolina Cas. Ins. Co. v. Merge Healthcare Sols. Inc., 728 F.3d 615, 617
(7th Cir. 2013) (“an award of attorneys’ fees differs from “damages.”). For example, the
NPRA can be contrasted with Nevada stator provisions such as Nev. Rev. Stat. § 40.655
which expressly defines attorneys’ fees as an element of damages. See also Albios v. Horizon
Communities, Inc., 122 Nev. 409, 414, 132 P.3d 1022, 1025 (2006) (... although NRS

40.655 allows constructional defect claimants to recover attorney fees and costs as an
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element of damages, NRS 40.655 does not preclude application of the penalty provisions of
NRCP 68(f) and NRS 17.115(4).”) See also_Liu v. Christopher Homes, LLC, 130 Nev. Adv.
Op. 17, 321 P.3d 875, 878 (2014) (attorney fees may be awarded as “special damages,” but
only in “limited circumstances.”)

Henderson also mischaracterizes the case law it cites. For example, Henderson cites
Sandy Valley Assocs. v. Sky Ranch Estates Owners Ass’n, 117 Nev. 948, 35 P.3d 964 (2001)
for the proposition that “[a]wards for attorney fees are generally associated with bad faith or
wrongful conduct.” (Opposition, p. 14:16-17.) In fact, the Court in Sandy Valley dedicated
several paragraphs discussing the procedural differences between “attorney fees as a cost of
litigation” and “attorney fees as foreseeable damages arising from tortious conduct or a

breach of contract.” Id., 117 Nev. at 956, 35 P.3d at 969. As the court explained:

Procedurally, when parties seek attorney fees as a cost of litigation,
documentary evidence of the fees is presented to the trial court, generally in
a post-trial motion. . . If the fees are authorized, the trial court examines the
reasonableness of the fees requested and the amount of any award. Thus,
when a court is requested to award attorney fees as a cost of litigation, the
matter is decided based upon pleadings, affidavits and exhibits. . .

In contrast, when a party claims it has incurred attorney fees as foreseeable
damages arising from tortious conduct or a breach of contract, such fees are
considered special damages. They must be pleaded as special damages in
the complaint pursuant to NRCP 9(g) and proved by competent evidence
just as any other element of damages. . .

Id. Here, Nev. Rev. Stat. § 239.011 provides that a requester is entitled to recover his or her
costs and reasonable attorney’s fees. There is no provision indicating that a party must
request the fees as special damages, nor is there any requirement that the requester must
demonstrate the governmental entity from whom it is trying to recoup its fees and costs acted
in bad faith.
C. The Review-Journal is Entitled to a Full Award of Fees and Costs.
Henderson’s final salvo is an argument that any award of attorney’s fees should

exclude “any fees incurred after December 29, 2016,” the date that the Review-Journal
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completed its inspection of the requested records. (Opposition, p. 16:25-28.) This argument
appears to be premised on the faulty assumption that permitting the Review-Journal to
inspect the requested documents is tantamount to providing copies of the requested
documents, and the equally faulty assumption that the Amended Petition reflected a “shift in
focus.” (Id., p. 17:11-25.) Henderson also argues that the issues raised in the Amended
Petition regarding the inadequacies of its privilege log “is completely distinct” from the
Review-Journal’s request for copies. (Id. p. 18:17-26.) This argument, however, ignores that
the issues with demanding an exorbitant fee simply to conduct a privilege review and the
production of a privilege log are factually intertwined. Thus, the Review-Journal is entitled
to a full award of attorney’s fees and costs for all work performed in this matter, including
work on the privilege log disputes.

First, as discussed above, the plain language of the NPRA contemplates two
different forms of access to public records: inspection or copying. Throughout this litigation,
the Review-Journal has made plain that it wanted copies of the requested records. (See Exh.
1 to Amended Petition (requesting copies of documents in electronic format); Exh. 12 to
March 23, 2017 Reply, p. 3 (letter from City Attorney Josh Reid indicating that the Review-
Journal would have to pay to receive electronic copies of the requested records); Exh. 16 to
March 23, 2017 Reply (asking for a CD of the requested documents); Transcript of March
30, 2017 Hearing, p. 6:11-13 (“We requested copies. What Mr. Reid offered and what I
accepted as an interim solution while this Court was resolving issues, was to allow an in-
person inspection.”).) The inspection of the documents did not resolve any of the disputes in
the Review-Journal’s original Petition; it was the product of extensive negotiation between
the parties to allow for a limited inspection of the documents while the Court considered the
propriety of Henderson’s Public Records Policy and Municipal Code 2.47.085, and the City’s
demand for fees for conducting a privilege review. Thus, the records were still being withheld
when the Review-Journal filed its Amended Petition. Indeed, Henderson withheld the
records until it finally agreed to provide electronic copies at the May 30 hearing.

/11
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Second, nothing in the Amended Petition indicates a ‘“shift” in the Review-
Journal’s focus. In its Petition, the Review-Journal requested this Court order Henderson to
“immediately make available complete copies of all records requested.” (November 29, 2017
Petition, p. 9:5-6) (emphasis added). In its Amended Petition, the Review-Journal requested
the Court order Henderson to make available “complete copies of all records previously
withheld and/or redacted.” (February 8, 2017 Amended Petition, p. 12:7-9) (emphasis
added). Although Henderson did allow for inspection of the documents, it still would not
provide the Review-Journal with what it asked for in the original Petition: copies of the
documents. Thus, the documents at issue were the same documents, and nothing about the
nature of the Review-Journal’s request was affected by Henderson’s offer for inspection
only.

As to Henderson’s claims that any work performed by counsel for the Review-
Journal regarding Henderson’s privilege log should be deducted from any award for fees and
costs, Henderson ignores a large body of precedent which dictates that a prevailing party’s
attorney’s fees should not be apportioned when the party has won substantial relief on its
claims. As the United States Supreme Court explained in Hensley v. Eckerhart, 461 U.S.
424, 440 (1983), “[w]here a lawsuit consists of related claims, a plaintiff who has won
substantial relief should not have his attorney's fee reduced simply because the district court
did not adopt each contention raised.” Accord Cinevision Corp. v. City of Burbank, 745 F.2d
560, 581 (9th Cir. 1984). As United States District Court Judge Phillip M. Pro explained in

the context of a Lanham Act case:

In evaluating the results obtained, the Court should be mindful that while in
some cases the claims upon which the plaintiff prevailed may be discrete
from those on which the plaintiff did not prevail, “[i]n other cases the
plaintiff's claims for relief will involve a common core of facts or will be
based on related legal theories.” Hensley, 461 U.S. at 435, 103 S.Ct. 1933.
In cases where the claims for relief are related, “[m]uch of counsel's time
will be devoted generally to the litigation as a whole, making it difficult to
divide the hours expended on a claim-by-claim basis.” 1d.

Fifty-Six Hope Rd. Music, Ltd. v. AV.E.L.A,, Inc., 915 F. Supp. 2d 1179, 1188 (D. Nev.
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2013), aff'd, 778 F.3d 1059 (9th Cir. 2015).

In the Ninth Circuit, courts apply a two-part analysis to determine whether fees can
be recovered for issues on which a party was unsuccessful. Thorne v. City of ElI Segundo,
802 F.2d 1131, 1141 (9th Cir.1986). “First, the court asks whether the claims upon which
the [party] failed to prevail were related to the [party’s] successful claims. If unrelated, the
final fee award may not include time expended on the unsuccessful claims.” Id. (citing
Hensley, 461 U.S. at 434-35). If the claims are related, then the court considers the
“significance of the overall relief obtained by the [party] in relation to the hours reasonably
expended on the litigation.” Id. If the party “obtained ‘excellent results,” full compensation
may be appropriate, but if only ‘partial or limited success’ was obtained, full compensation
may be excessive.” Id.

In this instance, all the Review-Journal’s claims centered on a common core of facts
and law: attempting to obtain access to public records. As discussed throughout this
litigation, on or around October 4, 2016, Review-Journal reporter Natalie Bruzda sent the
City of Henderson (“Henderson’) a request pursuant to the Nevada Public Records Act, Nev.
Rev. Stat. § 239.001 et seq. (“NPRA”) seeking certain documents dated from January 1, 2016
pertaining to Trosper Communications and its principal, Elizabeth Trosper. (Exh. 1 to
Amended Petition.) In its response to this request, Henderson demanded payment of nearly
$6,000.00 just to conduct privilege review. (Exh. 2 to Amended Petition.) Henderson also
stated it would not release any records until the Review-Journal paid in full. (1d.) After the
Review-Journal filed its Petition, the parties negotiated to permit the Review-Journal to
inspect the records. In advance of that inspection, the Review-Journal requested a privilege
log of documents Henderson was withholding. (Exh. 15 to March 23, 2017 Reply at p. 3.)
The Review-Journal reviewed that log in advance of its inspection so that it could assess the
validity of Henderson’s privilege claims. (Id. at pp. 1-2.) In response to inquiries and requests
from the Review-Journal, Henderson then revised its privilege log two times. (Exhs. 5 and 6
to Amended Petition.) The work counsel performed on reviewing and assessing Henderson’s

privilege log was necessarily intertwined with the Review-Journal’s request for copies of
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public records: in response to a public records request, Henderson demanded a fee to conduct
a privilege review before it would produce copies of the public records. The Review-Journal
requested the privilege log to assess the validity of Henderson’s confidentiality claims and
ensure that none of the requested documents were being improperly withheld or redacted.
The Review-Journal therefore is entitled to a full award of fees and costs in this matter.
IV.  CONCLUSION

Based on the foregoing, and for the reasons previously set forth in the Review-
Journal’s Motion for Attorney’s Fees and Costs, the Review-Journal respectfully requests
that this Court, award the Review-Journal all its attorneys’ fees and costs, pursuant to Nev.

Rev. Stat. § 239.011(2), in the total amount of $31,834.34.

Respectfully submitted this 27" day of July, 2017.

[s/ Margaret A. McLetchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Telephone: (702) 728-5300

Facsimile: (702) 425-8220

Email: maggie@nvlitigation.com

Counsel for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Administrative Order 14-2 and N.E.F.C.R. 9, I hereby certify that on
this 27" day of July, 2017, I did cause a true copy of the foregoing REPLY TO CITY OF
HENDERSON’S OPPOSITION TO PETITIONER LAS VEGAS REVIEW-JOURNAL’S
MOTION FOR ATTORNEY’S FEES AND COSTS in Las Vegas Review-Journal v. City of
Henderson., Eight Judicial District Court Case No. A-16-747289-W, to be served
electronically using the Odyssey File&Serve system, to all parties with an email address on
record.

Pursuant to NRCP 5(b)(2)(B) I hereby further certify that on the 27 day of July,
2017, T mailed a true and correct copy of the foregoing REPLY TO CITY OF
HENDERSON’S OPPOSITION TO PETITIONER LAS VEGAS REVIEW-JOURNAL’S
MOTION FOR ATTORNEY’S FEES AND COSTS by depositing the same in the United

States mail, first-class postage pre-paid, to the following:

Josh M. Reid, City Attorney

Brandon P. Kemble, Asst. City Attorney

Brian R. Reeve, Asst. City Attorney

CITY OF HENDERSON’S ATTORNEY OFFICE
240 Water Street, MSC 144

Henderson, NV 89015

Dennis L. Kennedy

Sarah P. Harmon

Kelly B. Stout

BAILEY KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, NV 89148

Counsel for Respondent, City of Henderson

/s/ Pharan Burchfield
An Employee of MCLETCHIE SHELL LLC
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