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Case Information

A-17-751896-C | John Borger, Plaintiff(s) vs. Sandbar Powersports LLC, Defendant(s)

Case Number Court Judicial Officer
A-17-751896-C Department 25 Delaney, Kathleen E.
File Date Case Type Case Status
03/03/2017 Negligence - Auto Dismissed

Disposition Events

03/18/2019 Judgment~

Judicial Officer
Delaney, Kathleen E.

Judgment Type
Voluntary Dismissal

Monetary Judgment
Debtors: Foster Borger (Third Party Defendant)
Creditors: Sandbar Powersports LLC (Third Party Plaintiff)

Judgment: 03/18/2019 Docketed: 03/25/2019

04/16/2019 Judgment~

Judicial Officer
Delaney, Kathleen E.

Judgment Type
Order of Dismissal With Prejudice

Monetary Judgment
Debtors: Polaris Industries Inc (Cross Defendant)

Creditors: Sandbar Powersports LLC (Cross Claimant)
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Judgment: 04/16/2019 Docketed: 04/16/2019

04/16/2019 Judgment v

Judicial Officer
Delaney, Kathleen E.

Judgment Type
Order of Dismissal With Prejudice

Monetary Judgment
Debtors: John Borger (Plaintiff), Sherri Borger (Plaintiff)
Creditors: Sandbar Powersports LLC (Defendant)

Judgment: 04/16/2019 Docketed: 04/16/2019

Monetary Judgment
Debtors: John Borger (Counter Defendant), Sherri Borger (Counter Defendant)
Creditors: Sandbar Powersports LLC (Counter Claimant)

Judgment: 04/16/2019 Docketed: 04/16/2019

08/09/2020 Judgment ¥

Judicial Officer
Delaney, Kathleen E.

Judgment Type
Order of Dismissal

Monetary Judgment
Debtors: John Borger (Plaintiff), Sherri Borger (Plaintiff)
Creditors: Polaris Industries Inc (Defendant)
Judgment: 08/09/2020 Docketed: 08/10/2020

Comment: Certain Claims
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Events and Hearings

03/03/2017 Complaint ¥

Comment
Complaint

03/03/2017 Initial Appearance Fee Disclosure ¥

Comment
Initial Appearance Fee Disclosure

03/16/2017 Affidavit of Service v

Comment
Affidavit Of Service

04/20/2017 Motion ~

Comment
Motion To Associate Counsel

05/19/2017 Demand for Jury Trial ¥

Comment
Demand for Jury Trial by Defendant/Counter-Claimant Sandbar Powersports,
LLC

05/19/2017 Answer and Counterclaim ¥

Comment
Answer of Sandbar Powersports, LLC to Complaint and Counterclaim

05/19/2017 Initial Appearance Fee Disclosure ¥

Comment
Initial Appearance Fee Disclosure

05/23/2017 Motion to Associate Counsel ¥

Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Granted

Comment
Plaintiffs' Motion to Associate Counsel (Kyle Wayne Farrar, Esq.)

Parties Present
Plaintiff
Appellants' Appendix 003
Attorney: Bowers, Chad A.



Plaintiff

Attorney: Bowers, Chad A.

06/02/2017 Order Admitting to Practice ¥

Comment
Order Admitting To Practice

06/05/2017 Notice of Order v

Comment
Notice Of Entry Of Order

07/07/2017 Answer to Counterclaim v

Comment
Counter-Defendant's Answer To Claimant's Counterclaim

07/10/2017 Commissioners Decision on Request for Exemption - Granted ¥

Comment
Commissioner's Decision on Request for Exemption - Granted

07/10/2017 Arbitration File ¥

Comment
Arbitration File

07/10/2017 Arbitration File ¥

Comment
Arbitration File

07/31/2017 Notice of Change of Address ~

Comment
Notice of Change of Address

08/08/2017 Joint Case Conference Report ¥

Comment
Joint Case Conference Report

08/23/2017 Scheduling Order ~

Comment
Scheduling Order

08/24/2017 Order Setting Civil Jury Trial and Calendar Call ¥

Comment
Order Setting Civil Jury Trial and Pretrial/Calendar Call

09/06/2017 Early Case Conference List of Witnesses & Production of Docs ¥
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Comment
Plaintiffa Case Conference List Of Witnesses And Documents

11/09/2017 Stipulation and Order to Amend ¥

Comment
Stipulation and Order to Amend Complaint

11/14/2017 Amended Complaint v

Comment
Plaintiffs' Amended Complaint

11/29/2017 Affidavit of Service ¥

Comment
Affidavit of Service of Polaris Industries Inc

12/12/2017 Answer to Amended Complaint v

Comment
Defendant Polaris Industries, Inc.'s Answer to Plaintiffs' Amended Complaint

12/12/2017 Demand for Jury Trial ~

Comment
Defendant Polaris Industries, Inc.'s Demand for Jury Trial

12/12/2017 Initial Appearance Fee Disclosure ¥

Comment
Defendant Polaris Industries, Inc.'s Initial Appearance Fee Disclosure

12/12/2017 Disclosure Statement v

Comment
Defendant Polaris Industries, Inc.'s Notice of Required Disclosure Statement
(NRCP 7.1)

12/13/2017 Application ¥

Comment
Verified Application for Association of Counsel Under Nevada Supreme Court
Rule 42

12/18/2017 Application ¥

Comment
Verified Application for Association of Counsel Under Nevada Supreme Court
Rule 42

01/19/2018 Supplement to List of Witnesses & Documents v

Comment
Plaintiff's First Supplement To Case Conference List of Witnesses and
Docoments
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02/02/2018 Answer and Counterclaim ¥

Comment
Answer of Sandbar Powersports, LLC to Plaintiffs' Amended Complaint and
Counterclaim and Crossclaim

02/14/2018 Answer and Counterclaim v

Comment
Answer, Counter-Claim and Amended Cross-Claim of Sandbar Powersports,
LLC to Plaintiffs' Amended Complaint

03/09/2018 Answer to Crossclaim v

Comment
Cross-Defendant Polaris Industries, Inc.'s Answer to Sandbar Powersports,
LLC's Amended Cross-Claim

03/13/2018 Motion to Associate Counsel v

Comment
Motion to Associate Counsel David J. Baluck, Esq. on Order Shortening Time

03/13/2018 Motion to Associate Counsel ¥

Comment
Motion to Associate Counsel Thomas Christopher Trent, Esq. on Order
Shortening Time

03/15/2018 Amended Joint Case Conference Report v

Comment
Amended Joint Case Conference Report

03/15/2018 Motion to Associate Counsel ¥

Comment
Motion To Associate Counsel

03/27/2018 Motion to Associate Counsel ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Defendant Polaris Industries Inc's Motion to Associate Counsel David J. Baluck,
Esq. on Order Shortening Time

03/27/2018 Motion to Associate Counsel v
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Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Defendant Polaris Industries Inc's Motion to Associate Counsel Thomas Christopher
Trent, Esq. on Order Shortening Time

03/27/2018 All Pending Motions ~
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Matter Heard

03/27/2018 Order Admitting to Practice ¥

Comment
Order Admitting to Practice [David J. Baluk]

03/27/2018 Order Admitting to Practice ¥

Comment
Order Admitting to Practice [Thomas Christopher Trent]

03/27/2018 Notice of Entry of Order ¥

Comment
Notice of Entry of Order Admitting to Practice [Thomas Christopher Trent, Esq.]

03/27/2018 Notice of Entry of Order ¥

Comment
Notice of Entry of Order Admitting to Pratice [David J. Baluk, Esq.]

04/17/2018 Motion to Associate Counsel ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Plaintiffs' Motion to Associate Counsel - Skip Edward Lynch, Esq.

04/26/2018 Motion to Associate Counsel v )
Appellants' Appendix 007



Comment
Motion To Associate Counsel William Rey Ogden

05/01/2018 Order Admitting to Practice ¥

Comment
Order Admitting To Practice

05/02/2018 Notice of Order ¥

Comment
Notice of Entry Of Order

05/29/2018 Motion to Associate Counsel v

Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Plaintiffs' Motion to Associate Counsel Re: William Rey Ogden, Esq.

06/14/2018 Stipulation and Order ¥

Comment
Stipulation and Order to Extend Discovery Deadlines

06/25/2018 Notice of Entry of Stipulation and Order ¥

Comment
Notice of Entry of Stipulation and Order to Extend Discovery Deadlines

07/13/2018 Notice ¥

Comment
Notice of Disassociation of Counsel

07/16/2018 Order Setting Civil Jury Trial +

Comment
Amended Order Setting Civil Jury Trial and Pretrial/Calendar Call

07/19/2018 Motion for Protective Order »

Comment
Defendant Polaris Industries, Inc.'s Motion for Protective Order on Order
Shortening Time

07/20/2018 Certificate of Service v

Comment
Certificate of Service
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07/25/2018 Motion to Associate Counsel ¥

Comment
Motion to Associate Counsel James F. Sanders, Esq. on Order Shortening
Time

07/27/2018 Motion ¥
Judicial Officer
Bulla, Bonnie

Hearing Time
9:30 AM

Cancel Reason
Vacated

Comment
Defendant Polaris Industries, Inc's Motion for Protective Order on Order Shortening
Time

07/27/2018 Motion to Associate Counsel v

Comment
Motion to Associate Counsel Andrew Scott Ross, Esq. on Order Shortening
Time

07/31/2018 Motion to Associate Counsel ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Defendant's Motion to Associate Counsel James F. Sanders, Esq. On Order
Shortening Time

07/31/2018 Motion to Associate Counsel ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Defendant's Motion to Associate Counsel Andrew Scott Ross, Esq. on Order
Shortening Time

07/31/2018 All Pending Motions ~
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Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Matter Heard

07/31/2018 Order Admitting to Practice ¥

Comment
Order Admitting to Pratice (Andrew Scott Ross, Esq.)

07/31/2018 Order Admitting to Practice ¥

Comment
Order Admitting to Practice (James F. Sanders, Esq.)

08/01/2018 Notice of Entry «

Comment
Notice of Entry of Order Admitting to Practice (Andrew Scott Ross, Esq.)

08/01/2018 Notice of Entry «

Comment
Notice of Entry of Order Admitting to Practice (James F. Sanders, Esq.)

08/07/2018 Motion for Leave to File ¥

Comment
Motion for Leave to File Third-Party Complaint by Sandbar Powersports, LLC

09/11/2018 Motion for Leave ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Defendant / Counter-Claimant / Cross-Claimant Sandbar Powersports, LLC's Motion
for Leave to File Third-Party Complaint by Sandbar Powersports, LLC

Parties Presenta
Defendant

Attorney: Roebuck, Keivan A.

09/11/2018 Order ~

Comment
Order Granting Motion for Leave to File Third-Party Complaint by Sandbar
Powersports, LLC

09/12/2018 Amended Notice of Entry of Order ¥
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Comment
Notice of Entry of Order

09/12/2018 Third Party Complaint v

Comment
Third-Party Complaint

09/12/2018 Summons Electronically Issued - Service Pending ¥

Comment
Summons - Civil

09/25/2018 Affidavit of Due Diligence ¥

Comment
Affidavit of Due Diligence

09/26/2018 Affidavit of Due Diligence ¥

Comment
Affidavit of Due Diligence

10/02/2018 Pretrial/Calendar Call ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
10:30 AM

Cancel Reason
Vacated - per Stipulation and Order

10/05/2018 Summons ¥

Comment
Summons - Civil

10/08/2018 Jury Trial ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
10:30 AM

Cancel Reason
Vacated - per Stipulation and Order

10/23/2018 Stipulation and Order +

Comment
Stipulation and Order to Extend Discovery Deadlines (Second Request)

10/26/2018 Amended Affidavit of Service ¥
Appellants' Appendix 011



Comment
Amended Affidavit of Service

10/26/2018 Amended ¥

Comment
Amended Affidavit of Due Diligence

11/06/2018 Order Setting Civil Jury Trial ¥

Comment
Order Setting Civil Jury Trial and Pretrial/Calendar Call

12/05/2018 Motion for Protective Order v

Comment
Joint Motion for Entry of Protective Order on Order Shortening Time

12/19/2018 Motion for Protective Order »
Judicial Officer
Bulla, Bonnie

Hearing Time
9:30 AM

Result
Granted

Comment
COURT CALL - Joint Motion for Entry of Protective Order on OST

Parties Presenta
Plaintiff

Attorney: Bowers, Chad A.
Plaintiff

Attorney: Bowers, Chad A.
Defendant

Attorney: Arledge, Jennifer Willis

01/22/2019 Discovery Commissioners Report and Recommendations v

Comment
Discovery Commissioner's Report and Recommendations

01/22/2019 Notice of Entry +

Comment
Notice of Entry of Discovery Commissioner's Report and Recommendations

01/24/2019 Stipulation and Order ¥

Comment
Stipulation and Order to Extend Discovery Deadlines (Third Request)

01/24/2019 Motion to Associate Counsel v
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Comment
Motion to Associate Counsel Lexi C. Fuson, Esq. on Order Shortening Time

01/29/2019 Notice of Entry of Stipulation and Order ¥

Comment
Notice of Entry of Stipulation and Order to Extend Discovery Deadlines

01/29/2019 Application for Issuance of Commission to Take Deposition ¥

Comment
Application for Issuance of Commission to Take the Deposition of Jade Borger
Out Of the State of Nevada

01/29/2019 Application for Issuance of Commission to Take Deposition ¥

Comment
Application for Issuance of Commission to Take the Deposition of Foster
Borger Out Of the State of Nevada

01/30/2019 Notice ¥

Comment
Notice of Disassociation of Counsel

01/30/2019 Commission to Take Deposition Outside the State of Nevada ~

Comment
Commision to Take the Deposition of Foster Borger Outside the State of
Nevada

01/30/2019 Commission to Take Deposition Outside the State of Nevada v

Comment
Commision to Take the Deposition of Jade Borger Outside the State of Nevada

01/30/2019 Motion to Associate Counsel ¥

Comment
Motion to Associate Counsel Matthew T. Albaugh, Esq. on OST

02/01/2019 Motion for Leave to File ¥

Comment
Defendant Polaris Industries, Inc.'s Motion for Leave to File Third-Party
Complaint

02/01/2019 Motion to Dismiss ¥

Comment
Defendant Polaris Industries, Inc.'s Motion to Dismiss for Forum Non
Conveniens on Order Shortening Time

02/05/2019 Motion to Associate Counsel v

Judicial Officer
Delaney, Kathleen E.

Appellants' Appendix 013



Hearing Time
9:00 AM

Result
Motion Granted

Comment
Motion to Associate Counsel Lexi C. Fuson, Esq. on Order Shortening Time

02/05/2019 Motion to Associate Counsel v
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Motion to Associate Counsel Matthew T. Albaugh, Esq. on OST

02/05/2019 All Pending Motions ~
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Matter Heard

02/07/2019 Status Check: Compliance ¥

Judicial Officer
Truman, Erin

Hearing Time
3:00 AM

Cancel Reason
Vacated - per Commissioner

02/07/2019 Motion to Seal/Redact Records v

Comment
Motion to File Motion for Determination of Good Faith Settlement Under Seal
by Sandbar Powersports, LLC on Order Shortening Time

02/08/2019 Response ¥

Comment
Plaintiffs' Response to Polaris' Motion to Dismiss for Forum Non Conveniens

02/08/2019 Order Setting Civil Jury Trial +

Comment
Third Amended Order Setting Civil Jury Trial
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02/11/2019 Response ¥

Comment
Plaintiffs' Response to Polaris' Motion for Leave to File Third Party Complaint

02/11/2019 Response ¥

Comment

Defendant Polaris Industries, Inc.'s Reponse to Defendant Sandbar
Powersports, LLC's Motion to File Motion for Determination of Good Faith
Settlement Under Seal

02/12/2019 Motion to Seal/Redact Records v
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Granted in Part

Comment
Motion to File Motion for Determination of Good Faith Settlement Under Seal by
Sandbar Powersports, LLC on Order Shortening Time

Parties Presenta
Plaintiff

Attorney: Bowers, Chad A.
Defendant

Attorney: Pocci, Marisa A
Plaintiff

Attorney: Bowers, Chad A.
Defendant

Attorney: Arledge, Jennifer Willis

02/12/2019 Response ¥

Comment
Plaintiffs' Response to Sanbar's Motion to Determine Good Faith Settlement

02/12/2019 Reply to Motion ¥

Comment

Defendant Polaris Industries, Inc.'s Response to Defendant Sandbar
Powersports, LLC's Motion for Determination of Good Faith Settlement on
Order Shortening Time

02/12/2019 Motion for Leave to File ¥

Comment
Plaintiffs' Motion for Leave to File Second Amended Complaint

02/12/2019 Motion for Determination of Good Faith Settliement «
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Comment
Motion for Determination of Good Faith Settlement by Sandbar Powersports,
LLC on Order Shortening Time

02/13/2019 Order ¥

Comment
Order Admitting to Practice - Matthew T. Albaugh, Esq.

02/13/2019 Order ¥

Comment
Order Admitting to Practice - Lexi C. Fuson, Esq.

02/14/2019 Reply in Support ¥

Comment
Defendant Polaris Industries, Inc.'s Reply in Support of Motion to Dismiss for
Forum Non Conveniens

02/15/2019 Reply in Support ¥

Comment
Reply in Support of Motion for Determination of Good Faith Settlement of
Sandbar Powersports, LLC on Order Shortening Time

02/15/2019 Notice of Entry of Order ~

Comment
Notice of Entry of Order Admitting to Practice (Matthew T. Albaugh, Esq.)

02/15/2019 Notice of Entry of Order ¥

Comment
Notice of Entry of Order Admitting to Practice (Lexi C. Fuson, Esq.)

02/19/2019 Motion to Dismiss ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Defendant Polaris Industries, Inc.'s Motion to Dismiss of Forum Non Conveniens on
Order Shortening Time

02/19/2019 Motion for Determination of Good Faith Settliement »
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Appellants' Appendix 016



Result
Motion Granted

Comment

Motion for Determination of Good Faith Settlement by Sandbar Powersports, LLC on

Order Shortening Time

02/19/2019 All Pending Motions
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Matter Continued

Parties Presenta
Plaintiff

Attorney: Bowers, Chad A.

Attorney: Farrar, Kyle W.
Defendant

Attorney: Hayes, Griffith H.
Plaintiff

Attorney: Bowers, Chad A.

Attorney: Farrar, Kyle W.
Defendant

Attorney: Arledge, Jennifer Willis

02/20/2019 Order ¥

Comment

Order Granting in Part and Denying in Part the Motion to Seal Sandbar
Powersports' Motion for Determination of Good Faith Settlement on Order

Shortening Time

03/08/2019 Electronic Service and Filing Order ¥

Comment

Letter and Proposed Order on Polaris' Motion to Dismiss for FNC

03/12/2019 Motion for Leave ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Moot

Comment

Defendant Polaris Industries Inc's Motion for Leave to File Third Party Complaint
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03/12/2019 Order ¥

Comment
Order Granting Motion of Sandbar Powersports LLC for Determination of Good
Faith Settlement

03/13/2019 Notice of Entry of Order ¥

Comment
Notice of Entry of Order

03/18/2019 Voluntary Dismissal ¥

Comment
Voluntary Dismissal with Prejudice of Third-Party Defendant Foster Borger

03/19/2019 Motion for Leave ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Cancel Reason
Vacated - per Judge

Comment
Plaintiffs' Motion for Leave to File It's Second Amended Complaint

04/09/2019 Status Check ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Cancel Reason
Vacated

Comment
Status Check: 02/19/19 Hearing Order

04/16/2019 Stipulation and Order ¥

Comment
Stipulation and Order for Dismissal of Sandbar Powersports, LLC's Claims
Only Against Polaris Industries, Inc.

04/16/2019 Stipulation and Order for Dismissal With Prejudice v

Comment
Stipulation and Order for Dismissal of Defendant/Counter-Claimant/Cross-
Claimant and Third-Party Plaintiff Sandbar Powersports, LLC

04/17/2019 Notice of Entry of Stipulation & Order for Dismissal v
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Comment

Notice of Entry of Stipulation and Order for Dismissal of Sandbar Powersports,

LLC's Claims Only Against Polaris Industries, Inc.

04/17/2019 Notice of Entry of Stipulation & Order for Dismissal ¥

Comment

Notice of Entry of Stipulation and Order for Dismissal of Sandbar Powersports,

LLC

05/14/2019 Pretrial/Calendar Call v
Judicial Officer
Delaney, Kathleen E.

Hearing Time
10:30 AM

Cancel Reason
Vacated - per Stipulation and Order

05/20/2019 Jury Trial ~
Judicial Officer
Delaney, Kathleen E.

Hearing Time
10:30 AM

Cancel Reason
Vacated - per Stipulation and Order

06/21/2019 Notice of Association of Counsel ¥

Comment
Notice of Disassociation of Counsel and Notice of Association of Counsel

06/27/2019 Notice of Association of Counsel ¥

Comment
Notice of Disassociation of Counsel and Notice of Association of Counsel

07/12/2019 Order to Statistically Close Case ¥

Comment
Order to Close Case

07/23/2019 Pretrial/Calendar Call ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
10:30 AM

Cancel Reason
Vacated - per Stipulation and Order
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07/29/2019 Jury Trial ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
10:30 AM

Cancel Reason
Vacated - per Stipulation and Order

09/11/2019 Substitution of Attorney v

Comment
Substitution of Attorney

10/01/2019 Pretrial/Calendar Call ~
Judicial Officer
Delaney, Kathleen E.

Hearing Time
10:30 AM

Cancel Reason
Vacated - per Judge

10/07/2019 Jury Trial ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
10:30 AM

Cancel Reason
Vacated - per Judge

12/10/2019 Status Check: Status of Case ¥

Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Off Calendar

04/06/2020 Motion ¥

Comment
Motion to Sign Order

04/27/2020 Withdrawal of Attorney ¥

Comment
Notice of Withdrawal of Attorney

Appellants' Appendix 020



05/12/2020 Motion ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
9:00 AM

Result
Motion Granted

Comment
Plaintiff's Motion to Sign Order

Parties Presenta
Plaintiff

Attorney: Bowers, Chad A.

Attorney: Farrar, Kyle W.
Plaintiff

Attorney: Bowers, Chad A.

Attorney: Farrar, Kyle W.
Defendant

Attorney: Arledge, Jennifer Willis

07/31/2020 Notice of Withdrawal «

Comment
Notice of withdrawal/dissassociation of counsel

08/03/2020 Certificate of Mailing v

Comment
Certificate of Mailing

08/07/2020 Motion for Order ¥

Comment
Plaintiff's Second Motion to Sign Order

08/09/2020 Order Granting Motion ¥

Comment
Order Granting Polaris Industries, Inc.'s Motion to Dismiss for Forum Non
Conveniens

08/10/2020 Clerk's Notice of Hearing +

Comment
Notice of Hearing

08/10/2020 Notice of Entry +

Comment
Notice of Entry of Order
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Judicial Officer
Delaney, Kathleen E.

Hearing Time
3:00 AM

Result
Moot

Comment
Plaintiff's Second Motion to Sign Order

09/04/2020 Notice of Withdrawal of Motion ¥

Comment
Withdrawal of Second Motion to Sign Order

09/04/2020 Notice of Appeal ¥

Comment
Notice of Appeal

09/04/2020 Case Appeal Statement v

Comment
case appeal statement

09/08/2020 Minute Order ¥
Judicial Officer
Delaney, Kathleen E.

Hearing Time
3:00 AM

Cancel Reason
Vacated - On In Error

Comment
Minute Order Vacating Hearing

09/08/2020 Amended Notice of Appeal ¥

Comment
first amended notice of appeal

10/29/2020 Reporters Transcript ¥

Comment
Transcript Request From
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Electronically Filed
03/03/2017 11:27:46 AM

CHAD A. BOWERS, Esq. (&:.. i-[ée“'“""

CHAD A. BOWERS, LTD.

Nevapa BaArR No. 007283 CLERK OF THE COURT
3202 W. CHARLESTON BLVD.

LAs VEGAS, NEvADA 88102

TEL: (702) 457-1001

Fax:(702) 878-9350

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

CaseNo. A-17-751896-C

JOHN BORGER and SHERRI BORGER, Dent
epi..:
P XXV

Plaintiffs,

V.

SANBAR POWERSPORTS LLC., DOES 1
through X; and ROE CORPORATIONS

X1 through XX, inclusive,

COMPLAINT

Defendanits.

Come now the Plaintiffs, John Borger and Sherri Borger, by and through counsel, and
hereby file this Complaint for Damages and respectfully state their causes of action against

Defendants Sandbar Powersports, LLC as follows:

PARTIES
1. Plaintiffs John Borger and Sherri Borger ave a married couple who are residents
of Owatonna, Minnesota.
2. Defendant Sandbar Powersports LLC ("Sandbar") is a domestic business entity

with its principal place of business located at 5135 Camino Al Norte, Suite 250, Las Vegas,
Nevada, 89031. 1t may be served via its registered agent, Tax Management Group, LLC at at

5135 Camino Al Norte, Suite 250, Las Vegas, Nevada, 89031.
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3. Plaintiff is unaware of the true names and legal capacities, whether individual,
corporate, associate, or otherwise, of the Defendants sued herein as DOES I[-X, and ROE
CORPORATIONS, XI-XX, inclusive, and therefore sue said Defendants by such fictitious
names. Plaintiffs, pray leave to insert said Defendants’ true names and legal capacities when
ascertained. Plaintiffs, are informed, believe and thereon allege, that each of the Defendants
designated herein as a DOE and ROE are in some way legally responsible and liable for the
events referred to herein, and proximately caused the damages alleged herein.

4, At all times relevant, and in doing the acts and omissions alleged herein, the
Defendants, and each of them, including the DOE Defendants, and ROE Defendants, acted by
and through their officers, agents, employees, and co-conspirators, including the fictitious
Defendants named herein, each of whom was acting within the purpose and scope of that agency,
employment and conspiracy, and said acts and omissions were known to, and authorized and
ratified by, each of the other Defendants.

FACTS

5. On October 18, 2016, Plaintiffs John and Sherti Borger rented a Polaris RZR
from Defendants Sandbar Powersports, LLC near Lake Havasu, Arizona. While driving on areas
designated by Sandbar, the vehicle unexpectedly rolled onto its right side. Sherri Borger was the
propexly belted right front passenger at the time. Sherri’s arm was trapped underncath the
vehicle and sustain significant injuries, ultimately leading to an amputation of her right arm.

6. At the time of the incident, the UTV was being operated in a foresecable and
prudent manner. Further, the UTV was being used for the purpose for which it was reasonably

and foreseeably intended and in a manner reasonably foreseeable to Defendants.
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7.

vehicles including the UTV at issue for use by members of the general public. As such, Sandbar

owed a duty to its renters as well as the general public to ensure the vehicles were safe for

foreseeable operation. Sandbar breached its duty by, among other things:

8.

enumerated above, were the direct and proximate cause of the permanent and significant

damages to Plaintiffs John and Sherri Borger.

9.

serious and severe injuries including, but not limited to the loss of her right arm., Due to her
injuries, she has suffered in the past, and will continue to suffer in the future the following

damages: medical expenses, loss of earnings and/or earning capacity, loss of houschold services,

At all relevant times, Sandbar was engaged in the business of renting recreational

a.

f.

Sandbar’s breach of its duties, including but not limited to the breaches

As a direct and proximate result of Sandbar’s conduct, Sherri Borger suffered

COUNT I - NEGLIGENCE

Failing to install or offer proper equipment and safeguards to protect
occupants during normal foresceable driving conditions including tip-
overs and/or rollovers;

Failure to adopt known and feasible safety measurcs, inciuding, but not
limited to, an adequate cage, structure, netting, and/or Occupant
Coniainment System to prevent occupants and/or their cxiremities from
being ejected from the UTV during a tip-over and/or rollover;

Failing to conduct a proper inspection of the UTV;

Failing to properly train all occupants on the use of the UTV,;

Failure to warn about the propensity of the UTV to tip-overs or rollover;

Failure to warn about the propensity of partial ¢jection during tip-overs or
rollovers;

Failure to provide a safe UTV.

DAMAGES

3
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menial anguish, pain and suffering, disability and disfipurement. As a direct and proximate result
of Sandbar’s conduct, John Borger suffered loss of consortium damages, including but not

limited to, loss of love and emotional support, companicnship and the mutual benefits which

existed in their marriage.

10.  Plaintiffs seck exempl;’cu'y damages caused by Defendant’s malice, gross
negligence and willful acts, omissions and gross ncgligence.

11.  Plaintiffs are entitled to recovery of pre-judgment and post-judgment
interest in accordance with law and equity as part of their damages herein, and Plaintiffs
here and now sue for recovery of pre-judgment and post-judgment interest as provided by
law and equity, under the applicable provision of the laws of the State of Nevada.

12.  Plaintiffs would additionally say and show that they are entitlcd to recovery
of court costs, reasonable and necessary attorneys’ fees incurred in this action.

PRAYER

WHEREFORE, Plaintiffs prays as follows:

I. For compensatory damages according to proof;
2. For punitive damages;
3. For costs of suit;
/1
/11
/117
117
11/
4
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4. Reasonable and necessary attorneys’ fees; and

5,  For such other and further relief as is proper.

¥

DATED this 2,{ day of February, 2017,

B

y
_~THAW A. BOWERS, ESQ.
Newada Bdr #: 007283

A. BOWERS, LTD.

3202 West Charleston Blvd
Las Vegas, NV 89102
702-457-1001

Appellants' Appendix 027




Electronicaily Filed
03/16/2017 11:09:57 AM

e 4 b

1
HAD A. BOWERS, ESQ.
2 [Nevada Bar #: 007283 CLERK OF THE COURT
HAD A. BOWERS, LTD.
3 [B202 West Charleston Blvd.
Vepas, Nevada 89102
4 jTelephone(702) 457-1001
‘acsimile(702) 946-5048
5 BAttorney for Plaintiff
&
DISTRICT COURT
7
CLARK COUNTY, NEVADA
8
9 |lJOHN BORGER and SHERRI BORGER, )
)
10 )
Plaintiffs, )
11 [fvs. ) Case No. : A-17-751896-C
) Dept No. : XXV
12 )
SANBAR POWERSPORTS, LLC., and )
13 [|DOES I through X; and ROE CORPORATIONS )
X1 through XX, inclusive, )
14 )
)
15 Defendants. )
)
16
AFFIDAVIT OF SERVICE
17
NOTICE IS HEREBY GIVEN that service of the Summons and Complaint was served
18
on March 10, 2017, by leaving a true copy with Minnaya Wilson, Administrative Assistant to
19
Registered Agent Tas Management Group, LLC., at 5135 Camino Al Norte, Suite 250, North
20
Las Vegas, Nevada 89031-2389.
21
The Affidavit of Service is attached heteto.
22
DATED this 15" day of March 2017.
23
CHAD A. BOWERS, LTD.
24
/57 Ghad A Bowery
25
26 CHAD A. BOWERS, ESQ.
3202 West Charleston Blvd.
27 " Las Vegas, Nevada 89102
Attorney for Plaintiff
28
1
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DISTRICT COURT

CLARK COUNTY, NEVADA
JOHN BORGER and SHERRI BORGER,
Plaintiff(s), CASE NO: A-17-751886-C
VS, DEPT NO: XXV
SANBAR POWERSPORTS, LLC,
Defendani(s),

%6 ||

AFFIDAVIT OF SERVICE

STATE OF NEVADA

COUNTY OF CLARK 95

Michael E. Clarke, being duly sworn, states that at all times herein Affiant was and is over 18 years of age, not a
party to nor interested in the proceeding in which this affidavit is made. Affiant is a licensed process server whose
license number is stated below. That Affiant received a copy of the SUMMONS; COMPLAINT on March 03,
2017. That Affiant personally served SANBAR POWERSPORTS, LLC with a copy of the above stated documents

on March 10, 2017 at 12:34 PM.

Served upon registered agent personally of by leaving a true copy with Minnaya Wilson - Administrative Assistant 1o
Registered Agent Tax Management Group, LLC, a person of suilable age and discretion at the most recent sieet address
of the registered agent shown on the information filed with the Secretary of State at 5135 Camino Al Norte Ste 250,

North Las Vegas, NV 89031-2389.

That the description of the person actually served is as foltows: Gender: Femate Skin: Cau Age: 23ish Height: 5'6 Weight:
140 Hair: Dark Eyes: Marks:

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is frue and cotrect.

Dated March 102

%_'"‘x
.. wm

Michael E, Clarke

Signature of Affiant

State Licenself #R-003972

Clark Connty Process Service LLC
720 E Charleston Blvd, Suite 135
Las Vegas, NV 39104

State License# 2031C

Ordeyx #:.CC13263
Thelr File
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Electronically Filed
5/19/2017 6:22 PM
Steven D. Grierson

CLERK OF THE COU
AACC &m—/’ 'ﬁ;“’“’" -

GRIFFITH H. HAYES, ESQ.

Nevada Bar No. 7374

MELANIE BERNSTEIN CHAPMAN, ESQ.

Nevada Bar No. 6223

MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

LITCHFIELD CAVO LLP

3753 Howard Hughes Parkway, Suite 200

Las Vegas, Nevada 89169

Telephone: (702) 949-3100

Facsimile: (702) 879-9175

Email: hayes@litchfieldcavo.com
chapman(@litchfieldcavo.com
pocci@litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant, Sandbar Powersports, LLC

DISTRICT COURT

CLARK COUNTY NEVADA
JOHN BORGER and SHERRI BORGER, Case No.: A-17-751896-C
Plaintiffs, Dept.: XXV
2
ANSWER OF SANDBAR
SANBAR POWERSPORTS, LLC, DOES 1 POWERSPORTS, LL.C TO COMPLAINT

through X, ROE CORPORATIONS XI through AND COUNTERCLAIM
XX, inclusive,

Defendants.
SANDBAR POWERSPORTS, LLC.

Counter-Claimant,
V.

JOHN BORGER and SHERRI BORGER,

Counter-Defendants.

COME NOW Defendant, SANDBAR POWERSPORTS, LLC, erroneously sued and served
herein as SANBAR POWERSPORTS, LLC (hereinafter "SANDBAR") by and through its counsel

of record, the law firm of Litchfield Cavo LLP, and hereby files its Answer to Plaintiffs’ Complaint
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and admits, denies and alleges as follows:

THE PARTIES

1. Answering Paragraph 1 Plaintiffs’ Complaint, SANDBAR is without knowledge or
information sufficient to form a belief as to the truth of these allegations, and therefore generally and
specifically denies the same. '

2. Answering Paragraph 2 Plaintiffs’ Complaint, SANDBAR admits that it is a domestic
business entity with its principal place of business located at 5135 Camino Al Norte, Suite 250, Las
Vegas, Nevada 89031. SANDBAR further admits that it may be served via its registered agent, Tax
Management Group, LLC at 5135 Camino Al Norte, Suite 250, Las Vegas, Nevada 89031. Except as
admitted, SANDBAR generally and specifically denies the remaining allegations contained therein.

3. Answering Paragraph 3 Plaintiffs’ Complaint, SANDBAR states that this paragraph
contains a legal conclusion/statement and therefore no response is required thereto. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

4. Answering Paragraph 4 Plaintiffs’ Complaint, SANDBAR states that this paragraph
contains a legal conclusion/statement and therefore no response is required thereto. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

FACTS

5. Answering Paragraph 5 of Plaintiffs” Complaint, SANDBAR admits that a Polaris RZR
was rented from SANDBAR on or about October 18, 2016. SANDBAR further admits that Ms.
Borger was injured on or about this date. Except as admitted, SANDBAR generally and specifically
denies the remaining allegations contained therein.

6. Answering Paragraph 6 of Plaintiffs’ Complaint, SANDBAR states that this paragraph
contains a legal conclusion/statement and therefore no response is required thereto. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

1
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COUNT 1 - NEGLIGENCE

7. Answering Paragraph 7 of Plaintiffs’ Complaint, SANDBAR states that this paragraph
contains a legal conclusion/statement and therefore no response is required thereto. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

8. Answering Paragraph 8 of Plaintiffs’ Complaint, SANDBAR generally and speciﬁcalwly
denies all of the allegations contained therein.

9. Answering Paragraph 9 of Plaintiffs’ Complaint, SANDBAR admits Ms. Borger was
injured on or about October 18, 2016. Except as admitted, SANDBAR generally and specifically
denies the remaining allegations contained therein.

10.  Answering Paragraph 10 of Plaintiffs’ Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

11. Answering Paragraph 11 of Plaintiffs’ Complaint, SANDBAR generally and
specifically denies all of the allegations contained therein.

12. Answering Paragraph 12 of Plaintiffs’ Complaint, SANDBAR generally and
specifically denies all of the allegations contained therein.

FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)

SANDBAR alleges that Plaintiffs’ Complaint, and each and every cause of action therein,

fails to state a claim against SANDBAR upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

{Open and Obvious)

SANDBAR is informed and believes and thereon alleges that the condition which allegedly
caused the injuries and damages alleged in Plaintiffs’ Complaint was open and obvious, and Plaintiffs’
recovery against SANDBAR should therefore be barred.

1
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THIRD AFFIRMATIVE DEFENSE

{(Comparative Negligence of Plaintiffs)

SANDBAR alleges that the damages suffered by the Plaintiffs, if any, was either partially or
completely proximately caused by the negligence of Plaintiffs. SANDBAR further alleges that when
Plaintiffs’ negligence is compared to any negligence allegedly committed by SANDBAR, Plaintiffs
own negligence exceeds any alleged negligence of SANDBAR, thereby barring recovery for afly
damages allegedly suffered.

FOURTH AFFIRMATIVE DEFENSE

(Failure to Mitigate)

SANDBAR is informed and believes and thereon alleges that as to each alleged cause of action,
Plaintiffs have failed, refused, and neglected to take reasonable steps to mitigate their alleged damages,
if any, thus barring or diminishing Plaintiffs recovery herein.

FIFTH AFFIRMATIVE DEFENSE
(Laches)

SANDBAR is informed and believes, and thereon alleges, that the claims of the Plaintiffs are

reduced, modified and/or barred by the doctrine of Laches.

SIXTH AFFIRMATIVE DEFENSE

(Statute of Limitations)

SANDBAR is informed and believes, and thereon alleges, that Plaintiffs’ claims for relief are

barred in whole or in part by the applicable statute of limitations.

SEVENTH AFFIRMATIVE DEFENSE

(Negligence of Others)

SANDBAR alleges that the damages suffered by the Plaintiffs, if any, were the direct and
proximate result of the negligence, strict liability, and/or breach of contract of parties, persons,
corporations and/or entities other than SANDBAR, and that the liability of SANDBAR, if any, is
limited in direct proportion to the percentage of fault actually attributable to SANDBAR.

Iz
7
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EIGHTH AFFIRMATIVE DEFENSE

(No Punitive Damages)

SANDBAR alleges that Plaintiffs’ claims for punitive damages are barred to the extent that
they are not available and/or because any alleged unlawful conduct was not knowing, willful or

malicious.

NINTH AFFIRMATIVE DEFENSE

(Alteration/Misuse)

SANDBAR alleges that the damages suffered by the Plaintiffs, if any, were caused by the
alteration, modification or misuse of the product by Plaintiffs, a third party or parties over whom
SANDBAR had no supervision or control.

TENTH AFFIRMATIVE DEFENSE

(Express and Implied Assumption of Risk)

SANDBAR alleges that the Plaintiffs, orally and/or in writing, expressly assumed the risks and
hazards resulting in the injuries sustained, if any, in that at the time and prior to the time of the incident,
Plaintiffs knew of the danger involved, but, despite such knowledge, persisted in such conduct,
although free to stop and discontinue the same. The injuries alleged by Plaintiffs in the Complaint, if

any, were caused by and arose out of such assumed risk.

ELEVENTH AFFIRMATIVE DEFENSE

(Express/Implied Malice)

SANDBAR denies at any time acting either with express or implied malice in any way in
regards to the Plaintiffs, thereby barring a claim for punitive damages as a matter of law.

TWELFTH AFFIRMATIVE DEFENSE

(Punitive Damages Unconstitutional)

Nevada Revised Statute 42.010 does not provide adequate safeguards for its application and is
therefore void for vagueness under the due process clause of the 14" Amendment of the United Stat;as
Constitution and the Nevada Constitution, Article 1, Section VII.

1
"
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THIRTEENTH AFFIRMATIVE DEFENSE

(Bifurcation)
SANDBAR is entitled, in the interest of a fair trial, to a bifurcated proceeding in which

evidence of financial worth is introduced to the jury after a preliminary finding of punitive liability.

FOURTEENTH AFFIRMATIVE DEFENSE

{(Burden of Proof)

Fairness and constitutional due process require that punitive liability and damages be proven

by clear and convincing evidence.

FIFTEENTH AFFIRMATIVE DEFENSE

{Reduction of Damages)

Punitive damages, if any are awarded, must be reduced by reason of the fault of the Plaintiffs

and the circumstances under which this action arose.

SIXTEENTH AFFIRMATIVE DEFENSE
(Waiver)

SANDBAR is informed and believes that Plaintiffs, orally and/or in writing, waived all claims

against SANDBAR, thereby barring any recovery by Plaintiffs.
SEVENTEENTH AFFIRMATIVE DEFENSE

(Release)
SANDBAR is informed and believes that Plaintiffs, orally and/or in writing, released

SANDBAR for any claims, thereby barring any recovery by Plaintiffs.
EIGHTEENTH AFFIRMATIVE DEFENSE

(Indemnity)
SANDBAR is informed and believes and thereon alleges that Plaintiffs, orally and/or in

writing, agreed to defend, indemnify and hold harmless SANDBAR for any and all claims and
damages arising out of the rental of the vehicle at issue in the Complaint on file herein, thereby barriﬁg
or diminishing Plaintiffs’ claims against SANDBAR.

1/

1
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NINETEENTH AFFIRMATIVE DEFENSE

(Breach of Contract)

SANDBAR is informed and believes and thereon alleges that Plaintiffs breached the contract
between Plaintiffs and SANDBAR, thereby barring or diminishing Plaintiffs’ recovery therein.
TWENTIETH AFFIRMATIVE DEFENSE

{Reservation of Rights)

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not have been
alleged herein insofar as sufficient facts were not available for Defendants after reasonable inquiry

PRAYER FOR RELIEF

WHEREFORE, based upon the above and foregoing, SANDBAR respectfully requests this
Court for relief as follows:

1. That Plaintiffs take nothing by way of their Complaint;

2. That Plaintiffs’ Complaint be dismissed with prejudice;

3. That SANDBAR be awarded all costs incurred in the defense of this action, including
reasonable attorneys’ fees; and

4. For such other relief as this Court deems just and proper under the circumstances.

COUNTERCLAIM OF SANDBAR POWERSPORTS, LLC

Counter-Claimant, SANDBAR POWER SPORTS, LLC (“SANDBAR” or “Counter-
Claimant™) by and through its counsel of record of the law firm of Litchfield Cavo LLP, hereby alleges

as follows:

GENERAL ALLEGATIONS

1. Counter-Claimant is and was a limited liability company organized, existing and
formed under and in accordance with the law of the State of Nevada and authorized to conduct business
in the State of Nevada.

2. Counter-Defendant, JOHN BORGER, is and was a resident of Owatonna, Minnesota.

3. Counter-Defendant, SHERRI BORGER, is and was a resident of Owatonna,

Minnesota.
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4. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendants are a married couple and the natural parents and legal guardians of their minor son, F.B.

5. Counter-Claimant refers to and incorporates herein each and every allegation made By
Plaintiffs/Counter-Defendants contained in Plaintiffs’ Complaint for the sole purpose of establishing
the fact that Plaintiffs/Counter-Defendants have commenced suit against Counter-Claimant, but
without admitting, in whole or in part, any of the allegations contained in Plaintiffs’ Complaint.

6. On or about October 18, 2016, Counter-Defendants rented a 2017 Polaris RZR XP4
900 (the “RZR”) from Counter-Claimant.

7. Prior to taking possession of the RZR, Counter-Defendants participated in an
inspection of the vehicle with a Counter-Claimant employee.

8. Prior to taking possession of the RZR, Counter-Defendants received an orientation of
the RZR by a Counter-Claimant employee, during which they were shown how to work the RZR. "

9. During the orientation, Counter-Defendants were told that they should drive slowly
and, if necessary, stop the vehicle and inspect the trail on foot to make sure it was safe before
proceeding in the RZR.

10. Counter-Defendants were told verbally and in writing that their children, ages 17 and
19, were not allowed or authorized to drive the RZR, as the company required all drivers to be at least
25 years old.

11.  Prior to driving the vehicle away from Counter-Claimant’s rental location, Counter-
Defendants read and voluntarily signed a number of documents, including but not limited to:

a. The Rental Contract, attached hereto as Exhibit A.
b. The Participant Agreement, Release and Assumption of Risk agreement (“Release
and Assumption of Risk Agreement”), attached hereto as Exhibit B.

12.  The Rental Contract was initialed in various places by both Counter-Defendants and

signed in its entirety individually by Counter-Defendants.

13.  The Rental Agreement, signed by Counter-Defendants, stated, in part, as follows:

READ THE FOLLOWING SECTIONS FULLY AND CAREFULLY PRIOR TO
SIGNING. THIS IS A LEGALLY VALID AND BINDING OBLIGATION TO
RELASE COMPANY FROM ALL KNOWN AND UNKNOWN RISKS, AND TO
INDEMNIFY COMPANY AGAINST CLAIMS BROUGHT AGAINST IT
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BASED UPON YOUR USE OF THE VEHICLE. THIS INSTRUMENT
AFFECTS IMPORTANT LEGAL RIGHTS.

See, Exhibit A.

14. By their signatures, Counter-Defendants acknowledged and confirmed that they reéd
the Rental Agreement and understood that they were releasing and discharging Counter-Claimant from
any and all claims arising out of their use, misuse or abuse of the RZR. See, Exhibit A.

15. By their signatures, Counter-Defendants agreed to protect Counter-Claimant, and to
defend and indemnify and hold harmless Counter-Claimant from any claims, losses, causes of action,
and expenses, including legal expenses and reasonable attorneys’ fees arising in any way out of the
use, maintenance and operation of the RZR. See, Exhibit A.

16. By their signatures, Counter-Defendants acknowledged, confirmed and agreed that
they had been fully instructed, and fully understood how to operate the RZR in a safe and proper
manner; that they, at all times, agreed to observe and cause to be observed by all users of the Razer all
proper safety precautions in the use and operation of the Razer; and, that they would be responsible at
all times for the safety of any and all riders and passengers or any other individuals on or near the
RZR. See, Exhibit A.

17. By their signatures, Counter-Defendants acknowledged, agreed and confirmed that

they were aware of, and understood that “Prohibited Actions” included, but were not limited to the

following:

a. Reckless driving such as jumping, driving too fast, rock crawling, sliding or
spinning in circles/doing donuts in the vehicle;

b. Riders under the age of 18 riding without a helmet and eye protection;

c. Allowing an unauthorized driver to drive the vehicle with [sic] approval from
Counter-Claimant.

See, Exhibit A.
18.  Above Counter-Defendants’ signatures, the Rental Agreement stated as follows:

RENTER PLEASE NOTE: YOU ARE LIABLE AND RESPONSIBLE FOR ANY AND ALL
TERMS AND CONDITIONS IN THIS CONTRACT EVEN IF
YOU DON’T TAKE THE TIME TO READ IT.

See, Exhibit A.
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19.  The Release and Assumption of Risk Agreements signed by Counter-Defendants,

stated in part as follows:

a. In consideration of the services of Sandbar Powersports, LLC, a Nevada limited liability
company, its agents, owners, officers, volunteers, participants and all other persons or entities
acting in any capacity on its behalf (hereinafter collectively referred to as “Company”), the
undersigned (hereinafter “I” or “participant”) hereby agree {sic] to release, indemnify, and
discharge Company, on behalf of myself, my spouse, my children, my parents, my heirs,
assigns, personal representative and estate as follows:

b. Assumption of Risk. 1 ACKNOWLEDGE THAT MY PARTICIPATION IN ATV/UTV
RIDING ACTIVITIES ENTAILS KNOWN AND UNANTICIPATED RISKS THAT COULD
RESULT IN PHYSICAL AND EMOTIONAL INJURY, PARALYSIS, DEATH, OR
DAMAGE TO ME, TO PROPERTY OR TO THIRD PARTIES. I UNDERSTAND THAT
SUCH RISKS SIMPLY CANNOT BE ELIMINATED WITHOUT JEOPARDIZING THE -
ESSENTIAL QUALITIES OF THE ACTIIVTY ... 1 EXPRESSLY AGREE TO ACCEPT
AND ASSUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY. MY
PARTICIPATION IN THIS ACTIVITY IS PURELY VOLUNTARY, AND I ELECT TO
PARTICIPATE IN SPITE OF THE RISKS.

c. Waiver of Claims; Indemnification. I hereby voluntarily release, forever discharge, and agree
to indemnify and hold harmless Company from any and all claims, demands, or cause of action,
which are in any way connected with my participation in this activity or my use of the

Company’s Vehicles, equipment or facilities, including any such claims which allege negligent
acts or omissions of Company.

See, Exhibit B.

20.  The Release and Assumption of the Risk Agreements specifically noted that the risks
being voluntarily assumed by Counter-Defendants. included, but were not limited to, injury resulting
from being jolted, jarred, bounced, thrown about and otherwise shaken during rides, injuries resulting
from items or conditions on the trail such as holes bumps, ruts, obstacles, tree limbs and branches or
rocks, and injury resulting from loss of control of the vehicle. See, Exhibit B.

21.  Counter-Defendants also specifically acknowledged that Counter-Claimant and its
employees’ ability to provide for the safety of participants such as Counter-Defendants and their
children is limited by the inherent risks and uncertainties related to the use of the RZR, the RZR itself,
weather conditions and the extent to which participants follow instructions and rules, whether written
or orally expressed by Counter-Claimant’s employees. See, Exhibit B.

22.  Directly above the portion of the Release and Assumption of the Risk Agreement

signed by Counter-Defendants, the document states as follows:

By signing this document, I acknowledge that if anvone is hurt or property is
damaged during my participation in this activity, I may be found by a court of law
to have waived my right to maintain a lawsuit against the Company on this basis of
any claim from which I have released them herein.

10
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I have had sufficient opportunity to read this entire Agreement.
I have read and understood it, and I agree to be bound by its terms.

See, Exhibit B.

23.  The Release and Assumption of the Risk Agreement was accompanied by exhibit A to
the Agreement, setting forth instructions and rules, which Counter-Defendants and their children
acknowledged and agreed to follow.

24. The Driver/Rider Usage Rules set forth in exhibit A to the Release and Assumption of
Risk Agreement included, but were not limited to, the following:

a. only the authorized drivers on the Rental Agreement were allowed to drive the
rental vehicle;

b. all passengers under the Age of 18 were required to wear a helmet as required by
Arizona law;

c. as the drivers of the rental vehicle, Counter-Defendants acknowledged that they
were responsible for everything and anything that happens with respect to the rental
vehicle and its use, and with respect to any passengers;

d. the minimum driver age limit for the Polaris RZR 900 was 25+

See, Exhibit B.

25. Counter-Defendants, agreed and acknowledged their understanding that, if any of the
Driver/Rider Usage Rules were violated, as the renter(s) of the Vehicle, they would lose the rental
deposit and would be responsible for any and all damages arising from such violation, and any
participant acting in violation of these Driver Usage Rules would be responsible for any and all
damages arising from such violation. See, Exhibit B.

26. Counter-Defendants were given a helmet for their minor son, F.B., to wear pursuant to
the rules to which they had agreed.

27. On behalf of his minor son, Counter-Defendant, JOHN BORGER, agreed that F.B.
would use the helmet being provided by Counter-Claimant. See, Exhibit B.

28.  Counter-Defendants each acknowledged on the Release and Assumption of the Risk

Agreement their own refusals to wear a helmet. See, Exhibit B.

11 Appellants' Appendix 040




~N Oy

oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29. Counter-Defendant, SHERRI BORGER, signed an “Addendum to Dealer’s Rental
Insurance Agreement,” in which she declined to purchase the optional SLI (Supplemental Liability
Insurance) and PAI/PEI (Personal Effects/Personal Accident Insurance) coverage.

30. Counter-Defendant, JOHN BORGER, signed a “Pre Rental Check Out,” agreeing and
acknowledging that he “understands and knows where all the controls are and how they work;” and
that he has “read and [has] been given basic ATV riding instructions.”

31. Counter-Defendants were not compelled to participate in the activity involving the
RZR, reviewed the Agreements, and voluntarily signed the Agreements.

32. On October 18, 2016, at approximately 10:25 a.m., shortly after signing the Rental
Agreement and Release and Assumption of the Risk Agreement and taking possession of the rented
RZR, an employee of Counter-Claimant received a call in which Counter-Defendant, JOHN
BORGER, explained that he had tipped over the RZR, that Counter-Defendant, SHERRI BORGER,’s
arm was under the RZR and that the arm was barely attached. He advised that they were in Bisqn
Wash.

33. The Counter-Claimant employee called 911 and Counter-Defendant, JOHN BORGER,
was given instructions regarding activation of the GPS system to allow emergency personnel to find
them.

34.  Counter-claimant’s employees immediately went to Bison Wash, where emergency
personnel were already on scene.

35. Counter-Defendants and their children were located and medical personnel attended to
Counter-Defendants.

36. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised that he had driven across a small incline, was coming back doWn
and was going too fast when he started to make a turn and the RZR flipped on its side.

37. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. John Kole of the Mohave County Sheriffs’ Office that he,
JOHN BORGER, had been driving the RZR, turned left, and the machine rolled over on its right side.

38. Counter-Claimant is informed and believes and thereon alleges that Counter-
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Defendant, JOHN BORGER, advised Sgt. Kole that inexperience in driving the machine is what
caused the accident.

39. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. Kole that he was not sure how fast he had been drivipg
when the accident occurred, but thought he may have been going about 20 miles per hour.

40.  Counter-Claimant is informed and believes and thereon alleges that Lake Havasu City
Police Department’s Officer Murdock advised Sgt. Kole that Counter-Defendant, JOHN BORGER’s,
two children had been riding in the back seat and that Counter-Defendant, SHERRI BORGER, had
been in the front passenger seat at the time of the accident.

41. Counter-Claimant is informed and believes and thereon alleges that Sgt. Kole also
spoke to Counter-Defendant, JOHN BORGER’s, minor son, F.B, and daughter, Jade Borger, at the
scene of the accident.

42. Counter-Claimant is informed and believes and thereon alleges that F.B. corrected Sgt.
Kole’s understanding of the location of the accident, but did not correct Sgt. Kole’s understanding tﬁat
his father, Counter-Defendant, JOHN BORGER, had been driving. F.B. advised Sgt. Kole that he had
been sitting in the back seat at the time of the accident.

43, Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, SHERRI BORGER, was transported by helicopter to the hospital.

44. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, was transported away from the scene by medical personnel in an ATV-
type vehicle.

45, Upon retrieving the RZR, Counter-Claimant’s employee, David Lehmitz, noted that
the RZR was in high gear and in 4-wheel drive mode.

46. Counter-Defendant, SHERRI BORGER, suffered serious injuries at the time her son
was driving the RZR.

47. Counter-Claimant is informed and believes and thereon alleges that on October 25,
2016, Counter-Defendant, SHERRI BORGER, advised Sgt. Kole that she was not sure of the seating

position of her children prior to the accident, but that he should speak to Counter-Defendant, JOHN
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BORGER, to obtain that information.

48. Counter-Claimant is informed and believes and thereon alleges that on October 26,
2016, Sgt. Kole was able to reach Counter-Defendant, JOHN BORGER, on his cell phone. At that
time, Counter-Claimant is informed and believes and thereon alleges that, Counter-Defendant, JOHN
BORGER, admitted that upon arriving in the area off of Bison Road, he and his son, F.B., switched
seats, placing F.B. in the driver’s seat and Counter-Defendant, JOHN BORGER, in the back
passenger-side seat, behind his wife and next to his daughter at the time of the accident.

49. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. Kole that F.B. drove for a few minutes on the flat area, then
turned left, at which time the RZR went over onto its right side, perhaps the result of the tire gettiflg
caught on a rock.

50. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised that at the time of the accident, his minor son, F.B., was driving
approximately 25-30 miles per hour.

51. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised that the helmet found in the vehicle was intended for his son
who was under 18, but that it was not used.

52. Counter-Claimant is informed and believes and thereon alleges that on November 4,
2016, Counter-Defendant, JOHN BORGER, again confirmed to Sgt. Kole that his son, F.B., had beén
driving the RZR at the time of the accident.

53. Counter-Claimant is informed and believes and thereon alleges that F.B. was under the
age of 18 at the time of the accident.

54. Counter-Claimant is informed and believes and thereon alleges that F.B. was not an
authorized driver of the RZR. |

COUNT I

(Express/Contractual Indemnity)

55. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1

through 54 of this Counterclaim as though fully set forth herein.
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56. Counter-Defendants, expressly agreed to protect Counter-Claimant. Specifically,
Counter-Defendants expressly agreed to defend, indemnify and hold harmless Counter-Claimant from
and against any demands, claims, losses, causes of action, expenses, legal expenses, and attorneys’
fees which are in any way connected with, or in any way arising out of the use, maintenance and
operation of the RZR.

57.  Counter-Claimant was not negligent in any way and no act or omission by Counter-
Claimant caused the accident at issue. However, even if any act or omission of Counter-Claimant
caused or contributed to the accident, Counter-Defendants agreed to protect Counter-Claimant and
expressly agreed to defend, indemnify and hold harmless Counter-Claimant for all claims, demands
or causes of action, including any such claims which allege negligent acts or omissions of Counter-
Claimant.

58. Counter-Claimant denies any liability for the damages and injuries alleged by
Plaintiffs. However, to the extent that Counter-Claimant is found to have any liability, pursuant to the
terms of the Rental Agreement and the Release and Assumption of the Risk Agreement (collectively
referred to herein as the “Agreements”), Counter-Claimant is informed and believes and thereon
alleges that it has defense and indemnity rights from Counter-Defendants for the injuries and damages
alleged by Plaintiffs.

59. By this action, Counter-Claimant tenders the defense and indemnity of Plaintiffs’
claims to Counter-Defendants.

60. Pursuant to the terms of the Agreements entered into between Counter-Claimant and
Counter-Defendants, Counter-Defendants, and each of them, have the duty to defend, indemnify and
hold harmless Counter-Claimant in the action filed by Plaintiffs.

61. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover attorneys; fees
and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the contractual
provisions of the Agreements.

1"
1"
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COUNT It
(Implied Indemnity)

62. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 61 of this Counterclaim as though fully set forth herein.

63. Counter-Claimant is informed and belies and thereon alleges that Counter-Defendants
entered into written, oral and/or implied agreements with Counter-Claimant.

64. By reason of the foregoing, to the extent that Plaintiffs recover against Counter-
Claimant, Counter-Claimant is entitled to implied contractual indemnity from Counter-Defendants,
and each of them, for injuries and damages sustained by Plaintiffs, if any, for any sums paid by way
of settlement or, in the alternative, for judgment rendered against Counter-Claimant based upbn
Plaintiff’s Complaint.

65. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and to bring this action. Counter-Claimant is entitled to recover attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT 111

{Breach of Contract)

66. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1 thru
65 of this Counterclaim as though fully set forth herein.

67. Counter-Claimant and Counter-Defendants entered into Agreements as described
herein. See, Exhibits A and B.

68. Counter-Defendants voluntarily agreed to the terms and conditions of the RZR rental
as set forth in the Agreements.

69.  Counter-Claimant has fully performed all conditions, covenants and promises required
by it to be performed in accordance with the terms and conditions of said Agreements.

70. Counter-Claimant is informed and believes and thereon allege that Counter-
Defendants, and each of them, breached terms, condition and duties set forth in said Agreements,

including, but not limited to: (1) allowing an unauthorized driver to drive the RZR in violation of the
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terms of the written Agreements and verbal instructions; (2) allowing a person under the age of 25 to
drive the RZR in violation of the terms of the written Agreements and verbal instructions; (3) failing
to require F.B. to wear a helmet in violation of the terms of the written Agreements and verbal
instructions; (4) driving the RZR in a reckless manner in violation of the written Agreements and
verbal instructions; and, (5) by bringing suit against Counter-Claimant in violation of their assumption
of the risks associated with the off-road vehicle activity, in violation of their waiver of liability as to
Counter-Claimant, and in violation of their agreement to accept responsibility for everything and
anything that happens with respect to the RZR and/or the passengers.

71.  Asadirect and proximate result of Counter-Defendants’ breaches of contract, Counter-
Claimant has been damaged in a sum which is currently unascertainable. Counter-Claimant will seek
leave of court to amend this Counterclaim once such sum can be reasonably ascertained.

72. As a direct and proximate result of the breaches of contract by Counter-Defendants,
and each of them, Counter-Claimant has incurred and will continue to incur costs and expenses
including, but not limited to, litigation costs, attorneys’ fees and consultants’ fees in connection with
the Complaint filed by Plaintiffs in the action on filed herein to the general damage of Counter-
Claimant, as will be shown according to proof at the time of the trial of this matter. Counter-Claimant
will seek recovery of the legal fees incurred in defending Counter-Claimant.

COUNT IV
(Equitable Indemnity)

73. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1 thru
72 of this Counterclaim as though fully set forth herein.

74. Counter-Claimant is informed and believes and hereon alleges that any and all injuries
and damages alleged by Plaintiffs in the Complaint were caused by Counter-Defendants, and each of
them, arising out of and in connection with their own negligence, negligent entrustment and breaches
of the contractual terms of the Agreements.

75. Counter-Claimant is informed and believes and hereon alleges that Counter-
Defendants agreed to be responsible for any and all injury and damage arising out of the rental and

use of the RZR.
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76.  In equity and good conscience, if Plaintiffs recover against Counter-Claimant herein,
by way of sums paid by settlement or by judgment rendered against Counter-Claimant based upon
Plaintiffs’ Complaint, then Counter-Claimant is entitled to an equitable indemnity apportionment of
the liability and contribution among and from the Counter-Defendants, and each of them, according
to their respective faults for the injuries and damages allegedly sustained by Plaintiffs, if any.

77. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and to bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT V
(Negligence)

78.  Counter-Claimant repeats and re-alleges the allegations contained in paragraphs !
through 77 of this Counterclaim as though fully set forth herein.

79. Counter-Defendants, and each of them, owed a contractual and/or legal duty to
Counter-Claimant and others, including Plaintiffs, to exercise due and reasonable care in the use of
the RZR.

80. Counter-Defendants failed to act reasonably and failed to exercise due and reasonable
care in the use of the RZR.

81.  Counter-Defendants failed to act reasonably and failed to exercise due and reasonable
care by entrusting the RZR to an unauthorized and minor driver, F.B.

82. By failing to use due and reasonable care, Counter-Defendants breached their duty
owed to Counter-Claimant and others, including Plaintiffs.

83. The acts and omissions of Counter-Defendants, and each of them, were the direct and
proximate cause of any and all injuries and damages, if any, incurred by Plaintiffs and Counter-
defendant.

84.  Counter-Claimant is informed and believes and thereon allege that Plaintiffs’ damages,
if any, were proximately caused by Counter-Defendants, and each of them, and that Counter-

Defendants are liable for the damages sound by Plaintiffs in the Complaint.
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85.  The breaches of the aforementioned duties by each Counter-defendant, as described in
the preceding paragraphs, were and are the actual and proximate cause of damages to Counter-
Claimant in excess of $15,000.00.

86. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VI

(Contribution)

87.  Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 86 of this Counterclaim as though fully set forth herein.

88. Based upon the acts and/or omissions of Counter-Defendants, and each of them, if a
judgment is rendered on behalf of Plaintiffs, Counter-Claimant is entitled to contribution from each of
the Counter-Defendants in an amount proportionate to the amount of negligence and/or fault
attributable to each of the Counter-Defendants.

89. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VII

(Negligent Entrustment)

90. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 89 of this Counterclaim as though fully set forth herein.

91. Counter-Defendants allowed F.B. to drive the RZR contrary to the Agreements and
contrary to verbal instructions by Counter-Claimant employees.

92. Counter-Claimant is informed and believes and thereon alleges that the injuries, harm,
and damages, if any, were incurred by Plaintiffs as a result of the use of the vehicle by F.B, in a

negligent and reckless manner, which because of youth and inexperience, Counter-Defendants knew,
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or had reason to know, was likely.

93.  Allowing F.B. to drive the RZR involved an unreasonable risk of harm to others.

94, Counter-Defendants, as the renters and authorized drivers of the RZR, had the right,
power and duty to prohibit the use of the RZR by F.B.

95. Counter-Defendants knew, or had reason to know, that because of youth, inexperience,
the Driver/Rider Usage Rules, and the Agreements with Counter-Claimant, F.B. was likely to drive
the RZR in a negligent and reckless manner.

96. Plaintiffs’ injury, damages and harm, if any, were a direct result of Counter-Defendar;ts
negligently entrusting F.B., who operated the RZR in a negligent and reckless manner.

97.  The breaches of the aforementioned duties by each Counter-Defendant, as described in
the preceding paragraphs, were and are the actual and proximate cause of damages to Counter-
Claimant in excess of $15,000.00.

98. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VIl

(Declaratory Relief)

99. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 98 of this Counterclaim as though fully set forth herein.

100. At all times, Counter-Claimant has been in compliance with the terms of the
Agreements.

101. Counter-Defendants’ actions constitute negligence, breach of contract, express
assumption of the risk, waiver, a duty to defend Counter-Claimant in any action brought arising out
of Counter-Defendants’ use of the RZR and a duty to indemnify and hold harmless Counter-Claimant
for any liability arising out of Counter-Defendants’ use of the RZR.

102. Counter-Claimant contends that it is entitled to indemnity and contribution from

Counter-Defendants based upon the legal theories set forth herein.
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103.  Counter-Claimant seeks a judicial determination of its rights under the Agreements and
a finding by this Court that Counter-Defendants are required to defend and indemnify Counter-
Claimant for any claims, suits, or liabilities arising out of Counter-Defendants use or misuse of the
RZR.

104. Counter-Claimant seeks a judicial determination that, pursuant to the terms of the
Agreements, Plaintiffs/Counter-Defendants, and each of them, have released and waived any and all
claims against Defendant/Counter-defendant arising out of or relating to Plaintiffs’/Counter-
Defendants’ use of the RZR. |

105. Counter-Claimant seeks a judicial determination that, pursuant to the terms of the
Agreements, Plaintiffs/Counter-Defendants expressly, voluntarily and contractually assumed the risk
of any and all injuries and damages arising out of their use of the RZR.

106. There exists a bona fide, actual, present and practical need for a legal determination by
this Court of the respective rights, duties and obligations of Counter-Claimant and Counter-Defendants
in connection with the matter herein alleged.

107. Counter-Claimant and Counter-Defendants have an actual, present controversy in the
subject matter described herein.

108.  This issue is ripe for judicial determination because it presents an existing controvefsy
as to the parties’ rights and obligations at issue herein.

109. Accordingly, Counter-Claimant is entitled to a declaratory judgment that (a)
Plaintiffs/Counter-Defendants have waived their ability to bring this action against Counter-Claimant;
(b) Plaintiffs/Counter-Defendants expressly and impliedly assumed the risks of injury and damage
arising out of their use of the RZR; (c) Plaintiffs/Counter-Defendants are in breach of the Rental
Agreement and the Release and Assumption of the Risk Agreement; and (d) Plaintiffs/Counter-
Defendants are required to defend and indemnify Counter-Claimant for any and all liabilities arising
out of Counter-Defendants’ use of the RZR.

110.  Counter-Claimant has been required to retain the services of an attorney to defend the
Complaint and to prosecute this action and is therefore entitled to recover its reasonable attorneys’

fees and costs as a result.
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WHEREFORE, Counter-Claimant prays for judgment against Counter-Defendants, and each
of them, as follows:

1. For general and special damages in excess of $15,000.00;

2. For indemnity, all damages and/or economic losses that Plaintiffs and/or any other
parties recover against Counter-Claimant by way of judgment, order, settlement, compromise or trial;

3. For reasonable attorneys’ fees, costs, and expert costs and expenses pursuant to
statutory and contract law and the terms of the Agreements;

4. For pre-judgment interest;

5. For consequential damages in excess of $15,000.00;

6. For incidental damages in excess of $15,000.00;

7 For contribution pursuant to NRS 17.225;

8. For a declaration of the rights and obligations of the parties, including but not limited
to, a declaration that Counter-Defendants are required to defend and indemnify Counter-Claimant for
any claim, suit or liability arising out of Counter-Defendants’ rental and use of the RZR;

9. For such other and further relief as the court may deem just, equitable and proper.

Dated: May [@[ ,2017 LITCHFIELD CAVO LLP

o N Yon

GRIFFITH H. HAYES, ESQ/
Nevada Bar No. 7374

MELANIE BERNSTEIN CHAPMAN, ESQ.
Nevada Bar No. 6223
MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

3753 Howard Hughes Parkway, Suite 200

Las Vegas, NV 89169

T: 702-949-9301

F: 702-879-9175

Attorneys for Defendant/Counter-Claimant Sandbar
Powersports, LLC
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1600 Cauplryshirs
Lake Hisvasy Cily, AZ 88408
U8:EH0p03

Sandbar Powersports, L1LC ("Company™) agrees o rent the following vehicle, a new or recent model Polaris, including ult
parts and aceessories thereto (“Vehicle™) 10.Renter, upon the condition that Renter agress to all terms and conditions set forth
below, including the release of claims, and evidences Renter's agrecment with his’her signature in the space provided, As used
herein, the term “Renter” shall imclude the person listed ahove and signing this Agreement, 35 well a5 all other persons using
the rented Yehicls 45 an operator oras a passenger, ‘

e PG O] Rﬂntéﬁﬁriva

Humber of Passengers: A

Time Gut: mmgam {sc‘m%?d  Actual):
Insutance pardayiS 15 X 2= e ”

Rental Rute: mﬁ@‘ 4 Tan 8 EAT N el Renvazs 04 Late/Excossive Lissge Foes: ;

READ THE FOLLOWING SECTIONS FULLY AND CAREFULLY PRICR TO SIGNING, THIS 13 A LEGALLY VALID AND

- BINDING OBLIGATION YO RELEASE COMPANY FROM ALL KNOWN AND UNKNGOWN RISKS, AND TO INDEMNIEY
COMPANY AGAINST CLAIMS BROUGHT AGAINST IT BASED UPON YOUR USE OF THE VEHICLE.

THIS INSTRUMENT AFFECTS IMPORTANT LEGAL RIGHTS,

TERMS AND CONITIONS .

1 Release and Waiver of Clalms; Indemnification. For valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Renter does hereby remise, release, and forever discharge Company, and its agents, servants, successors, heirs,
executors, administrators, personal representatives and owners frons which boat is leased, of and from all, and il mamner of]
actions, causes of action, suits, proceedings, debss, dues, contracts, Jjudgments, damages, claims, and demands whatsoever in law

~orequity, which Renter ever had, now has, or which Renter’s heirs, cxecutors, administrators or personal representatives
hereafter can, shall, or may have for or by reason of any matier, cause, or thing whatsoever arising out of this Agreement; out of
the pse, misuse, or abuse of the Vehicle, or in any way arising out of the remtal relationship between Renter and LCompany,
Renter ngrees. to hold harmless the Company and 1o defend und indemnify Company for, from any against all claims, loses,
causes of setion, and expenses, including legal expenses dnd ressonable altonicys’ feeg whethier ineitrred by the Renter or by
those making clain against the Reater, arisling in any way out of the use, maintenanes and operation of the Teased Vehicle,

2 Assumptine of Risk, Renter acknowledges that the gotjvities for which the Vebicle Is deslgned fclude inheren(- dangers,
including the risk of bodily injury, dismemberment andior death, Retiter hereby assumes the risk of any harm, accident or
damage which may be dotic to or suffercd by the Renter, any person who operales; is o passenger in‘oruses the sented Vehjeleor
to the persoual property of any of them arisiag out of the use of the Vehicle, including damage cabsed by any defists in the )
Vehicle or damage caused by negligence of the Company. Renter herchy forever releases and walves any and alf claims which
way arise aguinst the Company and ils agents for injuries or damage which may be sustpined, arlsing in any way-outof the

~/opesation or use of the leased Vehicle during the rontal term, 1t is Renter's respongibility 1o remove all personal peoperty from the

Velicle upon its return. Company shatl not be responsible for uay personal property of Renfer of of athers which nay be logt or

\ - It on the Vehicle althe conelosion of e rental temm.
3 Insursnee. Renter certifies dhnt Renier fias uddequ pv;
participating, or ofse Reater ggm%?é‘m‘t}xgm1 siiep gy or damage. o e i .
4 Vebiclo Bented As 1. Reritér acknewiedges thet the Vehicle is rented AB 15, Company Is not 3 manufucturer of this Vihicle
’ and Company HAS NOT MADE AND DOES NOT MAKE ANY REPRESENTATION, WARIANTY, OR COVENANT, EXPRESS
OR IMPLIED, - WiTH RESPECT 10 THE CONDITION, QUALITY, DURABILITY OR SUITABILITY OF THE LEASED
VEHICLE, NOR OF IS MERCHANTARIATY ( ESS FOR ANY PARTICULAR PURPOSE, NO REFUNDS WiLL, BE
GIVEN. . o0 i i e : G na o :

y

wnes 1 pover By Injury pr damage Reoter may caise or suffer whils

Obligations: Use Limliations, Rentor speces 10 be responaible, financially mid otherwise, for 8 Vihioles rented, The Vehicles

may only beused on desipnsiod trails and legal tding areas, Renter further agrey not to sublease vr-rent or otherivise convey any
interest In any-of said Vehicls to othss. Reater ale agrees not'to sllow any ‘porsoas {o'drive or opente the leased Vehisle who are
~approved by the company snd or have not reseived the instructions for use of the rented Vihicls given by Company, All_oparators

of the leased Viehiche must be ai least 25 viars of age for the Polaris Razir 800900 snd 30+ vears of aps for the Polariy Kazor-1000
Xp with o valid driver’s leense and have sianed the teninl contract. T UNDERSTAND AND AGRE AT 1L : A
VEMICLE 1 WILL NOT HAVE MORE THAN THRER PASSENGERS ON THE VEHICLE AT ANY ENTIME, )

6 Agcoptable Use, Rentor ssknowledges thas hefshe has been fully instrucied and fully understands hin 1o opérafe the Vehitle in a mfe 7
wnd proper manner. Reater shall ot 8] thnes ndhere 10 the precantion practices, rules and safely instructions speeified by the Company.
Henter agrees to shserve and couse to b ohserved by all users of the Vhicle all proper safety precantions in the us¢ and opesation of
the Vehicle, and ngrecs not ta tse or allow others to use the Vehicle in a manner other than #5 intended by the manufaciurer, Renter shall
be responsible at sl times for the safety of any snd all rders and passengers or-any other individunls on or near the Vehicle and
acknowledges that the Company will notbe liable for any aceidents caused by naturil disasiers or any aecidents that are out of control of
the Conipriny.

7 Prohibited Actions. 1t Renter engages in one or more prohibited activities, he or she will be in violation of this Agreement, the
velicle will be repossessed at Renter's expense, without refund, and Renter will be charged 4 $500 fine in aduition to damages,
Prohlbited actions factude: SR o S ' . :

A The Utv/Atv is not licensed for or allowed fo be driven down the Hwy 93, ; N 4 )
B, Reckless driving such ps fuinping, driving too fast, rock crawling, sliding or spinning in circles/doing donuts in the vehicle,

€. Ridors wdes the age of 13 Hiing without 5 belmet e aye protection; TR T WA

. Towing or stlowing the Velicly 1o-be wwed without verbal or wrilten npgrovai from Company; .

.- Driving the Vehicle up or down any fncline or decling of more than 15 degroes: - .

. Allowing an unauthorized driver to drive the vehicle with gpproval from %mf‘ampmy, SRS . / ﬂ .
) . e :

i

Renter(s) }iézw'reﬂdfa:id;i:ﬁiigd alf iknfcrmaﬁﬂnkbn this page: i{e&:@’(hiﬁ { A o
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{ika Ha\;lé.zsu City, A

My,

Q. Usew ‘tgholic hovorsges or drugs whils riding in oy opersting the Vehigle;
M. No use of ihe rentad vehicls In or 1t & competition treok, park or off road mee,

L. Working en or stiempiing o repair the Vehicle by Renter, any passenger or any other porson without the prlar approval of
the Company;

J. Failing 1o notity the Company of any scoidentinvolving the Vellels or injusy to any driver or passenger during the
operation of the Vehicis, | 8

8 Damnges: All damngesrepains W any part of the vehiels sre the renter(s) gé;iﬁmaihﬂizy and shall be puid for prior 1o leaving Bl the oned
of the rental, Insurance does not cover flat tiees, roplacement of the tires, seats, wheoly, ndy purts, steering parts, suspension parks, tosl,
rsirrors or darsges to the roll cage.

2 Condition of Vebicle unon Return, Renter musi retum the Yehidle 1o our tental offics;-on.the date-and time specifisd in this
Agreemeint, and in the same condition. that Renter received it except for arditory wear: Renter is responsible for all damage 10, o loss
or theft of, the Vehicle, inchdiog damage caused by westher, roud conditions and acts'of nature, whether or not Renter is at fault. 1t is
Renter’s respansibility 1o theroughly inspeet the Vehicle for any existing Alamage: before the rental commences and to ‘ensure sny
dumage is documentad on the Vehicle renzal checkowt inspection, Any dumige not dogumeied on the form will be Renter's
responsibility. Rester i3 sesponsible for the cost uf the rephis or the potus cash retait volug of the Vehicle on ihé date o7 the {oss ifthe
Viehicke is nol tepairble o if v clect not 1 repair the Vehile, 1088 of Use, Diminished Value, and any administrative expenses we
inour provessing the claim. Ronter is adso rexponsible for any loss rentaf fncome Gint was caused by his or her nepligence. Renter must
repart all oecidents or incidents of theft and vandalism to us and the polive as soon a5 the Renter dizcovers them, Renfer is responsible
fot paying 10 the approprinie 3rd party all spplicabl costs ang fees, ingluding, but niot limited to tolls, parking, traffic and t0ll violutions,
toll evasion fines, citations, other foes, penaities, forfeitunzs, court eosts, towing, and storage charges oceurring during the Rental Period,
10 Renter fuils 1o pay the charging entlides and we pay ali or part of the charges on Renter's behalf, Renter will reimburse us for alf such
costs and, in addition, pay us s adnsinistrative e of $100 for exch such churge. Reater agrdes that all charges, as outlined by the
paragraph and throughout this Agicement, muy be deducted from Renfer’s Security Deposit, To the extent that the Scourity Deposit
does not cover all damage costs, Renter agrees 1o pay Company on the retum of the Vehicle for any and all damage to the Vehicle
exceeding the Security Deposit. In the event that the vehicle is totaled, the renter is responsible for the deductable on the Insurance of
$2500.00. NEITHER RENTER b;’PR ANY OTHER PERSON IS AUTHORIZED TO REPAIR OR WORK ON SAID VEHICLE

WITHOUT WRITTEN Ot VERWAL AT

\ PIROYAL FROM.COMPANY. [ Accept Responsibility For Any And All Cost/Damage To
Eie Velils.  Henter's Initinis : ' '

10 Cleaning Fee Vehicles retunedbwith exe

ive dirt, mud or trash on or in the Vehicle rented, will be charged 1 $75.00 clenning fee;
1 Late Beturs/Exiey Usige: Fuel Costs. 17 Renter retuens the Vebicle afler the scheduled “Time o™ indicated above, the Renter will be
churged a ate fee 6f $75 per balf hour per Vehide, Heater agrees to- pay for alf oil and gas consumad by the Vehicle for the use of the
Vehicle by Renter. In the event Renter rewins the Vehicle for an additional time period such retention shall be construed ax o
continuance of this lease, at the same rental rate describad above, und under the same terms and conditions staied herein, untif the
.. Vehicle is retumed to Company. Any sums owing by Renter for such extended rental shalf be paid immediately upon retum of the
75 Vehiele, and ‘may be withheid by Company from the Security Prepositop charged on Renter's eredit/debit card or cash. .
12 RecoverviBeseue Costs. Renter is responsible for any ecovery ‘costs, réscue costs or eosts related to geitin
.. including, but not limited to, 1 375 per huif'hour fabor charge, plus fie! and off for ATV used in the pegovery, : :
13 Rental Dendsit; Charge Awthorization, 1 authorize the Company 1o chdrge my Credit or Debit Card (*Charge Card") for the rentid
Vehicle listed in this Agreement. I applicable; | also authorize the Company to charge my Charge Card for damuages, cleaning and other
fees in wecordance with the provisions herein. In the avent that my Charge Card will not cover alf charpes, 1 autharize the Company fo
bifl e, and/or eharge 1 secondary credit or debit card or make amangements for paymient to cover all charges within 30 days, >
4 Weniher Canditions,” Conpany is not responsible for wenther candifions, weathor chunges predictable stonns, Co
refund rentat amounts paid due to weather couditions. L T )

“Fuel. Renteris équired 10 repluce used fuel, 1 Rentor:docs not replace fug), Compad wi | :

chirge Rented's Charge Card on file for the roplacement fuct cost: Render Heplages Fupl . L undbar Replaces Puele? :

15 - Alierations/Changss to Aaresnient. Renter shall not el or alier any porten or garcof thil Agreement. Any atiemipt by Renter in
alter s Agreement shall be of no effect and Renter shall farfvit the remal deposit paicd and. ol rentai privileges.

17 Refund/Cancelntion of Rentgl Policy, In the event of @ mechunicnl failtine throuph no i‘g;ui{ of Reater; Comipany will issue 4 Rentad
Crediy Voucher (6 paid by crodit ennd) or supply Renter with anothgs ¥ hicle that s avallabie, 1f Repler cancels any part of the rental,
dainages the:remalbeyant repmir pr oy unfiresden ‘fras caused the rental 1o efid varly, there will be no credit or refied
Tordime unused. Renws! Gredi Vouehers are iosithis beyond ivsuc date, : P
‘Over Night Rentals. Renjer is fully responsible for the Vebicle, Vehicls is not sllowed o be driven-off tond-afler sunset pad: before

... Snvise, After hous eimerpaficy calls wiit be bifled a15150 an hour: e T R

19 Notificatioy of Prablams. In the vens that there is o problem with the Vehiclé, mecharical or otherwise, Renter muse immédintely

notify Compuny.of the problem. 1f Renter fails to.n0tify Company, any and wl issugs with the Vehicls will be deemed the fhult of the

sinck,

ihe Vehlole a1 5550 per gallon god

Renter, .
20 Misceflapesus. This Agreement smibodics the entire agrecment and understamding among the parties hereto and supersedesiny other
repre ions or agre s, This Agreement shall be binding upon the hoirs, rdministritors, personal representalive, successors

and assigny ol the Henter. This Agreement and any disputes ariging there under shall ba governed by the liwvs of Arizons, In case of
any fallure o faithfully perforn ihie terms and covenants set fogth herein, the Renter party shall pay all costs and expenses, including
reasonable attorney’s fies, incurred in enforeing this Agreement or any right arising out of such breach, whether or not the rendat
period bas carlier terminated or sny lawsuit is filed or-similar notion taken to sccomplish the result soughi or abained. No ehinge or
addition to this Agreement shall be effective or binding unfess evidenced in writing signed by the Company and the party agrécing to
perforin there under. Renter agrees that i any portion of tiis agreement is foond to be void o urenforeeable, the remaining poriions
shall remain in il foroe and offees - . L e .

The parties acknowledge. that Renter has. deposited the Socurity Deposit listed fn this Agreemont by cash or @ signed VISA,
MASTERCHARGE or DISCOVER éredit card. In the event off any damage to the Vehicle or to others or their property, Company
shall charge the ost to repair such damage to the Renter’s credit enrd and/or shall retisin all or pant of the security duposit 1o be.
apphied toward any damage incurred,  Renter authorizes pyment o Company of the amount to be determined by Cowmpuny upen
veiura of the reated ¥ebicle, for uay dumages to-or ariging from use of the rented Vehisle, .

32 Renter represents that he/she as carefilly read and snderstands ind agrees 1o each of the lemis of this Agréement,

HENTER PLEASE ROTE: Y¥OU ARE LIABLE AND RESPONEIRLE FOR ANY AND ALL TERMS AND CONIITIONS IN

THIS CONTRACT EVEN 1K YOU DON'T TAKE THETIME TO READ IT,
nizzss‘j‘seg‘sinixja:g, Print & Signanire indivaies ngreonsent 1o 4 terms & canditions set-farib in this contrast Rentor has read, understands alt

L
P

of'the s, eonditions aod rules sey funh ahove, and ngress 10 4t toring wihpt reservaiion,

sdications, or aleahol of any kind, that weuld kaep Renter
cinoiciienial ngresmani, S
. e :

£

Renier afilms that Reser is ot impaired o under the inflosneeof any drugs, 1

from undorstanding e misterd Rotler's Judgmons with spard o Sening thin

3

Renter: Print nanfl
T ity o Aionom s pager Rentpr |
Rimigl o i : Rent

Beieed 1910 : T # Pugs
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SANDBAR POWERSPORTS

1545 Countryshire Ave, Lake Havsau City, Az 86403 928-854-4242

=

PARTICIPANT AGREEMENT, RELEASE AND ASSUMPTION OF RISK

Al participants, including drivars AND passengols, must sign this Agreement,

In consideration of the services of :Sandbar Powersports; LLT, a Mevada lirnited tiability company, its agents, oWners. officers,
yolunteers, parlicipants, employees, and all other persons of sntities Boiing In any capacity. on its behall (hgreinaﬂer collectively
roferred to as "Company”), he undersigned (fereinafter, i or “paricipant™) hereby agree 1o release, indemnify, and discharge
Company, on behall of myself, my spouse, My chilgren, my patents, ray heirs, assigns, personal representative and-gstate as

{ollows:

1. Assumption of Risk. | ACKNOWLEDGE THAT MY PARTICIPATION IN- ATVAITV RIDING ACT!VGTIES ENTAILS
KNOWN AND UNANTICIPATED RISKS THAT GOULD RESULT IN PHYSICAL AND - EMOTIONAL INJURY, PARALYSIS,

DEATH, OR DAMAGE TO ME, TO PROPERTY, OR TO THIRD PARTIES. | UNDERSTAND THATY SUCH RISKS SiMPLY
CANNOT BE ELIMINATED WITHOUT JEOPARDIZING THE ESSENTIAL QUALITIES OF THE ACTIVITY. | ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TO MY OWN PHYSICAL CONDITION, AND THE
PHYSICAL EXERTION ASSOCIATED WITH THIS ACTIVITY. | ACKNOWLEDGE THAT ACCIDENTS OR ILLNESS CAN OCCUR
IN REMOTE PLACES WITHOUT MEDICAL EACILITIES OR THE AVAILABILITY OF IMMEDIATE MEDICAL ATTENTION IN THE
EVENT OF AN INJURY. | EXPRESSLY AGREE TO ACCEPT AND ASSUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY.
MY PARTICIPATION IN THIS ACTIVITY IS PURELY VOLUNTARY, AND | ELECT TO PARTICIPATE IN SPITE OF THE RISKS.

THESE RISKS INCLUDE, BUT ARE HOT LIRITER TO:

sliips and falls, riding on uneven andior snow covered terrain, changing weather conditions and variations in eievation; injury
resulting from improper lifting or cafrying; injury resulting from being jolied, jarred, bounced, thrown about and otherwise shaken
during rides; injury resulting from conlact with other passengers of equipment; injury resutting from items or conditions on,the trail
siich. as: holes, bumps, ruts, chstacies; tree imbs and branches of rocks; injury rasulting from loss of controt of the vehicle, falls
from the vehicle, collision with other vehicles, patlicipants, irees, rocks, and other manmate or natural.obstacles, injury resulting
from exposure 1o lemperature and weather extremes which could cause hypotharmia, hyperthermia ‘(heal.related ilingss), heat

exhaustion, sunburn, dehydration; and exposure o potentially dangerous wild animals, insect bites,

aquipment failure, burns, mechanical and/or equipment problems,

! understand that Company employees have difficult jobs ta perform. They seek to provide forthe gafe

Ad hagardous plant life,

iﬁ(‘af all participants, but their

ability to do so is limited by not only the inherent risks and uncertainlies related to the use of the Vehicle of the Vehicle: itself,

weather and conditions, but also by the edent to which parlicipanis follow instrugtions and rules, whether written or orally
expressed by Company employees. | agree (o follow ALL inatructions and rutgs sel forth by the Company and its employees,

inciuding, but not limited to those set forthy on Exhibit Ahereto.

© 2. Waiver of Claims; Indemnification. | hereby voluntarily release, forever discharge, and agree 'to indemnify and hold
harmless Company from any and all claims, demands, or cause of action, which are in any way connecled with my parficipation in
this activity or my use of Company's Vehisles, equipment or faclities, inciuding, any. such claims ‘which allege negligent acts or

ommgsions of Company.

3. Insuranca. | carify that { have adequale insurance t‘ko;kc;wef, gakn‘y‘inju;y o damage | may cause or suffer while
paticipating, or else t agrea io bear the costs of such injury or-damags myself, | furiher certify that | 'am willing {0 assuma the risk

of any medical or physicat condition | may have,

4. Prognant Participants. Female drivers/passengers ‘\\vﬁa are, arbelieve of suspacl that they are pregnant, MUST havea

doctor's relzase to participate in said aclivity prior o fiding/driving a rented Vehicle.

5. thiscellaneous, This Agreement shall:be governed by and consiruad under the laws of the State of Arizona, withotd
regard o its confiic of laws principles.  This ‘Agreemenl embodies the entire agmament and.understanding among ihe parlies
hereto and supersedes any other represeniations or agreements, This Agreement shali be binding upon the heirs, administrators,
personal representatives, SUCCESSONs and assighs of he participant. i herely waive and agree notto asserl in any such action,
suit or procedding that it is not personally:subject to the jurisdiction of such courts, that ihe aclion, suil or proceeding is brought in

an inconvenient forum or that venug of the: action, suit or proceeding

is improper. | agree that if any portion of this agreemant is

found 1o be void or unenforceable, the remaining document shall remain in full force and affect, |-agree to-pay all costs and
expenses, inclyding reasonablz atlorney's faes, incured in enfercing this Agreement or any right arising out of such breach.

activ o founitl by 8 court of law 10 have wajved my rig
of any claim irom wiich | have released thom hergin.

ht to maintain g lawsul

| hove had suffigient opportunity to raad this entire Anreement.
1 have read and understood it and { aqreg to be bound by its torms,

= By chaeking this Box} amy,doatining to wear a helmet.

g ;j . By ehiecking this Bax L‘}fm use a helmet that ls being providsd by “Company”,

¢ my ownpersonai halniat that is Snell gpd Dot ap
??" P

Signature of Participan Yeirit Name /1

Address g’fgﬁ?f} Z ﬁ}g WE i AT s /ixf CISD 0

By siuning this document, I}’gcknggg‘q‘d_ga that if anyone is hurt or propenty Jg damaged during my participation in thig
ivity, | may.be found b : against the Compa

g{_cxfad«.\

v o the bask

Dy

Phone 59 =45 7 j,é}’"; =53

pate (LT [~ 25z

) . PARENT'S OR GUARDIAN'S ADDITIGMAL INDEMNIFICATION
/ \ | - (pust be completed for participants under the age of 18}

i consideration of ?ﬁﬁ}?g’%l Lio -

(print minor's name)

¥

“pinor’) baing pem%ittad bﬁgmw to participate in its equipment and iaciiities, 1 further agree to indemnify and hoid
harmiess Company frogf agy and all.claims which are brought by, or ch behalf of binor, and which are in any way

connected with such Gse 1 af;f,}‘cipatim hyfinor.

Parant or

Date:

o ! K
Guafdim‘i // "f/L-fT’f M e Print Name'(_} A (440 i ﬁ?ﬂf o,
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SANDBAR PQ WERSPORTS '
1595 Countryshite Ave, Lake Havsau City, Az 86403 978-854-4242

PARTICIPANT AG EEMENT, RELEASE AND ASSUMPTION OF
Alf participants, ingluding dilvers AND passengors, must sign this Agroamont,

in consideration of the services of Sangbar Powetspotts, LLC, a Nevada fimitad liabitity company, ils ‘agents, awnersi afﬂ:;ers,
volunteers, padicipants, employees, nnd all olher persona or enlitias acting in any capacity on s trehall (here;maﬁer aui_lechvety ;
referrad 1o as “Company™), the undersighed (horeinafler, "* or *participant”} hereby agres to release, indemnify, and discharge

Company, on bohaif of waysail, my spousa, My children, my parents, my heits, assigns, personal representative and ostate as
follows:

4. Assumption of Bisk. I ACKNOWLEDGE THAT MY PARTICIPATION: 1N ATWUTV RIDING ACTIVITIES ENTAILFS
KNOWK AMD UNANTICIPATED RISKS THAT COULD RESULT iN PHYSICAL AND EMOTIONAL INJURY, PARALYGIS,
DEATH. OR DAMAGE TO ME, TO PROPERTY, OR TO THIRD PARTIES, | UNDERSTAND THAT SUCH RISKS SiMPLY
CANNOT BE ELIMINATED WITHOUT JEOPARDIZING THE ESSENTAL QUALITIES OF THE ACTIMITY. 1 ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TO MY OWN PHYSICAL CONDITION, AND. THE
PHYSICAL EXERTION ASSOCIATED WITH THIS ACTIVITY. | ACKNOWLEDGE THAT ACCIDENTS OR ILLNESS GAN OCCUR
IN REMOTE PLACES WITHOUT MEDICAL FACILITIES OR THE AVAILABILITY OF IMMEDIATE MEDICAL ATTENTION IN THE
EVENT OF AN INJURY. | EXPRESSLY AGREE TO ACCEPT AND ABSUME ALL OF THE RISKS EXISTING N THIS ACTIVITY,
MY PARTICIPATION IN THIS ACTIVITY IS PURELY VOLUNTARY, AND 1 ELECT TG PARTICIPATE IN SPITE OF THE SQSK?:. g
THESE RISKS (NCLUDE, BUT ARE N T LIMITED TO: £

slips and*falls, fiding on uneven -andfar show covered igrrain, changing waather sondilions and variations in elevation: injuey
iesulting from improper lifting or carrying; injury resufling from being jolted, jarred, boynoed, thrown about anquﬂwmmz@@g’w}
during ridés; injury resulting from contact with other passsngers o equipments injury resulting from itams or conditiong on the trail
such as holes; bumps, rits, obstacles, tree limbs and branches of Facks: injury. rasulling from loss of cantrol of the vehicle, falls
from the vehicle, collision wiith other vehicles, pariiciponts, trees, rocks, and other ‘manmade-or naturst obstacles; Injury rasylting
from exposure {0 temperature and weather extremes which could cause hypotharmis, hypirhermia haat related liness), heat
exhaustion, sunbum, dehydraiion; and expasuie to potentially dangerous wild animals, insect bites, and hazardous plant fife,
equipment failure, burns, machanical and/or equipmant problems. = e

1 understand that Company employees hava difficull jobs to porform. They seck to provide for the safety of ail participants, but their
abifity to do so is limited by not only the inherent risks and uncertaintias related to the use of the Vehicle of the Vahicle itself,
weathar and conditions, bul aise by the extent to which participants foliow instructions and rules, whethor written of orally
expressed by Company employeas. | agree to faliow ALL instructions and rules set forth by the Company and is emplovaes,
including, but not timitad to thuse set forth on Exhibit A herato, i

o 2-Waiver of Clalms; Indemnification. | hereby voluntarily release, farover discharge. and agrae.to indemniy and hold
harmiess Company {tom gny and ali claims, demands, of cause of action, which are i any way connectad with my paricipation in
this octivity or my use of Campany's Vehicles, equipment or facilities, including any such claims which allege negligent acls or
-amissions of Company. =i

3. Insurakce. | cerify that | have adequale insurance tq;:gﬁjar? any injury, or, demage | may cause or suffar while
paticipating, of else | agres o bear the costs of such injury or damage mysell. | further catify that | am willing to assuma the risk
of any medical or physical condition | may hava, E Y . .

& Preghant Participants. Fomale dcluarslp&&sengafs whio are, or believe or sugpect that they are pregnant, MUST have a
doctor's release to participate in said activity prior fo ridingldriving & rented Vehicle, o e

. &. Miseellanooug. This Agresmient shall begovamed by and construed under the laws of the Stale of Arizona, withaut
ragard fo s conflict of laws principles. This Agreemant embodies the entire sgrasment and undersignding among the panies
hereto and supersedes any other representations or agresments. This Agreement shall be binding upen the hirs, adminisiralors,
personal representatives, successors and ausigns.of the paricipant. 1 heieby waive and agrée nolio assert in any such astisn,
suil or proceeding that it is not personally: subject to the jurisdiction of such courts, that the action, sull er procesding iz braught in
an inconvanient forum or lhat vanus-of the gclion, suil or progecding is improper. | agree thal if any podion of this agresment is
found to be void of unenforceabis, the ramaining document shall remain i full foren tind effert. | agree-to-pay ai casis and
expensis, incltding reasonable pliomey's fees incurred in anforcing this Agregmeit o any vight airfsing out of sueh breach.

of Jaw {0 have yeaived my right fo malniain a a

: by 3 nourt of Jaw o ho
‘of any claim from wiich [ have released them horein,

By cheeking this Box | sm declining te wnora hainm,

. . By ‘ehﬂckiﬂg this box | will use a helmet that is baing pravided by “Company”,
221y chocking thin gax | il bis providing iy o i

{ perscnal helmet that is Srall and Dt aparoved.
+ il !

'Signgtufé of Partioipant/ A7 Print Hamse
- N e “"1w ‘ 2
Address <1 YD L %

ane = awoatonng. MV SE000.
Phang ’/:;#3’3 &4 %Q’ZL(’ Date ! (fi’( ;’ \g } /‘ {i?
PARENT'E OR GUARDIAN'S ADDITIONAL INDEMNIFICATION
; : {Must be completed for participants under the age of 18) ~
In consideration of e o AER L : {print minor’s name) '
(“Mino’r“') being permitted by Compapy 1 participala in its equipment and facifities, | further agree to indemnify and hold

harmiess Company from any and all claims which are brought by, or on behalf of Minor, and which are.in any way
connected with such use or participation by Minor. _ e ‘ Sl ;

Parent or Guandian: - ; .. Frint Name:
Date: R
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SANDBAR POWERSPORTS
1595 Countryshire Ave, Lake Havsau City, Az 86403 928-854-4242

PARTICIPANT AGREEMENT, RELEASE AND ASSUMPTION OF RISK

Al participants, including drivars AND passengers, must sign this Agreement.

In consideration of the services of Sandbar Powersports, LLC, & Nevada fimited liability company, ils agents, owners, ofﬁgers.
volunteers, paricipants, employees, and all other persons or enlities acting i any capacity on its behalf (here}naﬂer co!lec(;veiy
referred to as “Company’), the undersigned (hereinafter, 1" or “participant”) hereby agree to release, indemnify, and dischargs
Company, on behalf of myself, my spouse, my children, my parents, my heirs, assigns, personal representative and estate as

follows:

1. Assumption of Risk. | ACKNOWLEDGE THAT MY PARTIGCIPATION IN ATVIUTV RIDING ACTIVITIES ENTAILS
KNOWN AND UNANTICIPATED RISKS THAT COULD RESULT IN. PHYSICAL AND EMOTIONAL INJURY, PARALYSIS,
DEATH, OR DAMAGE TO ME, TO PROPERTY, OR TO THIRD PARTIES. 1 UNDERSTAND THAT SUCH RISKS SIMPLY
CANNOT BE ELIANATED WITHOUT JEOPARDIZING THE ESSENTIAL QUALITIES OF THE ACTIMTY. | ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TO MY OWN PHYSICAL CONDITION, AND THE
PHYSICAL EXERTION ASSOCIATED WITH THIS ACTIVITY. 1 ACKNOWLEDGE THAT ACCIDENTS OR ILLNESS CAN OCCUR
N REMOTE PLACES WITHOUT MEDICAL FACILITIES OR THE AVAILABILITY OF IMMEDIATE MEDICAL ATTENTION IN THE
EVENT OF AN INJURY. { EXPRESSLY AGREE TO ACCEPT AND ASSUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY.
MY PARTICIPATION IN THIS ACTIVITY IS PURELY VOLUNTARY, AND | ELECT TO PARTICIPATE IN SPITE OF THE RISKS.
THESE RISKS INCLUDE, BUT ARE NOT LIMITED TO:

slips and falls, riding on uneven andlor snow covered terain, changing weather conditions and variations in elevation; injury
resulting from improper lifting or carrying; injury resulting from being jolted, jarred, bounced, thrown about and otherwise: shaken
during rides; injury resulting from contact with other passengers ot aguipment, injury resulting from iters of conditiagns on the trail
such as holes, bumps, ruts, obstacles. troe: limbs ant branches or rocks; injury rosulting from loss of control of the vehicle, Jalls
from the vehicie, collision with ofher vehicles, parlicipants, trees, rocks, and other manmade or natural.obstadles; injury resulling
from exposure to temperature and weather exiremas which could cause hypothermia, hyperthermia (heat-related iiness), heat
exhaustion, -sunburn, dehydration. and exposure to potentiatly dengerous wild animals, insect bites, ond hozardous plant life.
equipment failure, bums, mechanical and/or equipment problems.

i understand that Company employees have difficutt jobs to perform. They seck to provide for the safety of alt participants, but their
ability to do so is limited by not only the inherent risks and uncertainties related to the use of the Vehicle or the Vehicle fiself,
weather and conditions, but also by the extent o which participants foliow instructions and rules, whether written or orally
expressed by Company employees. | agiee to follow ALL instructions and rules set forth by the Company and its employees,
including, but not limited to these set forth on Exhibit A hereto.

2 ‘Waiver of Claims; indemnification. | hereby voluntarily release, forever discharge, and agree to indemnify and hold
harmiess Company from any and all claims, demands, or cause of action, which are in any way connected with my participation in
this activity or my use of Company's Vehicles, equipment or faciliies, including any such claims which allege negligent acls or
omissions of Company.

3. tnsurance. | certify that | have adequate insurance {o. cover any injury or damage i may ‘cause or suffer while

participating, or else | agree to bear the cosls of such injury or.damage myself. | further cerlify that | am willing to assume the risk
of any medical or physical condition | may have.

4, Pregnant Participants. Female drivers/passengers who are, or believe or suspect that they are pregnant, MUST have a
doctor's release to participate in said aclivity prier to riding/driving a rented Vehicle.

5. Miscollaneous. This Agreement shali:ba govemed by and construed under the laws of the State of Arizona, without
regard to ils conflict of laws principles.  This ‘Agreement ermbodies the entire agreement and understanding anong the parties
hereto and supersedes any othar representations or agreements. This Agreement shall be binding upon the heirs, administrators,
personal representatives, successcrs and assigns.of-the participant. | hereby waive and agree not to-asserl in any such action,
suit of proceeding that i is not personally- subject to the jurisdiction of such courts, that the aclion, suit or proceeding is brought in
an inconvenient forum or that venue of the action, sult of proceeding is improper. | agree that if any portion of this agreement is
found {o be void or unenforceable, the remaining document shall ramain in full force and effect. | agree to pay all costs and
expenses, including ressohable attornay's fees, incurred in enforcing this Agreement or any right arising out of such breach,

By signing this decument, 1 acknowlzdge that if anyone is_hurt or property is damaged during my participation in this
activity, | may be fount by 3 court of Iaw ta have waived oty right to maintain a lawsuit against the Company oo the basis
of any claim Trom which I'have released them herein,

{ have had sufficient opportunity to read this entire Agresment.
| have read and understood i, and 1 agree to be bound by its terms,

7
%\By checking this Box | am declining to wear a helmet.
' By checking this box | will use a holmet that is being provided by “Company™.

E] By checking this Box | will be providing my own personal haimet that is Snell and Dot approved.

“ _— 4 N
Signature. of Participant _ %" ﬁ::_% .. PrintName w T
Address 2(0B0 F=vd Pae v Guvdimne. ey S5Ms0

prone _{£507) S8 -1217 ate __{{)/ [/ |tz
PARENT'S OR GUARDIAN'S ADDITIONAL INDERMNIFICATION
{fust be completed for participants under the age of 18}
In consideration of (print minor's namg)

{(“Minor") being permitted by Cempany o participate in its equipment and facilities, | further agree to indemnify and hold
harmiess Company from any and all claims which are brought by, of on behalf of Minar, and which are in any way
connected with such use o participation by Minor.

Parent or Guardian: Print Name:
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1tV will ot drink and ditve or aliow & driver to drink:
i#We will onty allow the authorized drivers on the Renial Agreementio drive the rentat Vshicle,

3. 1Az will not over load any part of the rantal Vehicls e more pacpls on the'vehigle than the number of seals on the
vehizie), carying Gxsossiva squipmant or lowing of squipment,

4, e vl aot ride on privata propadty or araas staling that ne ariying ar off ropd vehicles are ailowed,

5. e will follow and obey all tafic laws and rules whan m%yiug on all pavod roads and off reads that are losatad on BLM
isnd.

[ SR,

B, Ao vl nat drive tig f::hfy! Vahitie up or davn o7 dedvg slong tha side of @ bl iival has imors Bhan 4 15% lagling or
geafing,

7. i will pat dive the fanial Vohicla in o reokdoss muanar, such ps (oxcnstive spasumg on iipils, rasds, or silding the
Vehicle sideways or doing donuls or bum ouls, oF rasing or deiving the rantal Vehiela in an unaumwaad Grea.

8. lwe will only drive the raatd ngelq an dasinnalsd trails, or praviousty nddan teails or madc hut gt o gxeosd iy
deiving ability. [we wili not make our own rail. You are required to atay on existing tails only.

9. lAwa by Arizana Law smderm required lo have a8 passengers undor tho Age of 18 waar a halmol,

10, {twe will not ride In any Sand Dune areas. | will only ride in areas the is approved by the renta: camprxny. :
11, ifven vl not jump the rental Vahicle, )
12, v wall nat eeli 27 i the rents! Vohicle over,

12, Vv vl make suro thet ail iders/passangers hava thair 20t balts bugklad i all timas g;mar io driving fhe rﬁnzzﬂ
Vehicla,

T4, e will make sure that al Aders/passencars wapr eye protection at alf fires pror o driving thie rantal Vehicle,

15, As the driver of ha renisl Velide | am raaponsivle for averytiing and anything that happsns with respact to tha rmnlal
Vahicls and fis use, and with respect o any passengers.

16, I vall returs the rental vehicla(s) full of fue! orba sublect i m(uaimn Y
17. No Refunds af aliowsd. Cradits anry If nagligenee of driveris found te be cur&less o cradit will ha illowed,
18, Driver Age Limils:
A) Poiaris Rzr 800 ~ Minimum agu 5254

B)  Polaris Rar 900 - Minimum age is 25 +

C}). Polans Rar 1000 ~ Minimum age is 30+ with experience Only and is & pproved by the rental company,
+Excassive Lsage fo the rntal Yohicle may. can or il inglude any of the follawing.
=AY Tirehhoels!Shocks repsir or raplacement ~ examples are dented bent, ﬁamr punutured Lif

breken, axles, dive shafls, a-aoms, tie ~raﬁ5 sl Costsiaddi5es

B) Engine damage or loss, exarpies - such 8s knbc}ang. ovethasling, wen't sta, has troubls running, Vehicle m;i
1ot go in forward or reverse or neutral, valve or head issues, transm}smon or drive geurs sle, Parts + Labor Slart
E(595hn)

C) Exterior marks or fander, rofl bar damage of any kind, such as soratchas, ships, hales, chunks, migsing o donigs
" caréas:andor pasls, Repaits Pafts Rﬂpmoamenwaaua

‘D) “intarior damage such as cigarolie burns, slaing of any kind, toarg and any bmkun el pmam Buma 5%0{2 psr huxg,
Fabre nrany repairs vall be u repairof repiacemant cna*

' E\) Loss of equipment such as aiything-hat.is seni oul with.the rental Vebicle safely equipmient, ropos gf any ki m:.‘
" 7 fire extinguisirer, flags, air homs, ignition or logk ka)(s) Coat of mptae m&ni at aurrent yalue.

..F). Compiste loss of rented equipment such as erashed, stolen, abandanment arnbn-returm Gttt time: Gost ot
. cuirent replacement value, Abandonment will resullinioss of. daposit plus damagas non-retum Ws!l be laie
charges and vathout nolification within 2 hours will ba reported stolen, i

- G) -Any addilional fented of foaned equipment, suah as ropas, ice chest, goggles, and hesmeis Repiacemént cost

H) Recovery Cost 875 per hour + ggmnd per mile + any addxtmnaf aquipment nead io mocveriha rentai Vahx:la +
damagas, : : , - ,, :

chunked, -hub

—

¥) it the svent that the machine is tip or-rolled over; rentervall nummaév;elly be chargad full replacamant cost of the
msx  tage and any addiionsl damage * labor .« - T T P . .

!f any of lhese Driver Usaga Ru?e., zma violatgd, the renter of the Venigie will logs his of her rantal ctemssi and will be reapansible
for any and all damages arising from such v{aiaeum, and any paricipant annng in v‘axqﬂon nf thesg Drivor Usage Rules wit be
rospensible for any and ali damages affsing fram sueh vicialion, - s

By aignmg below, mmc;pant eamﬂeg that, pmm;pant underamnds and agm&s 10 ali-of the terms, rules and sonditlons

#as h\yﬂ- oy ihl A dhaas w-u-i‘-lﬁnc.b P Fasormarndgumak - - 3o sikon m A g

3 iéﬁﬁ Counbryehire.. .
Laws ﬁg&mau 8403

sehalic beversges or drugs while siling i o2 up.emﬂnu. the Vehicle:
M, No us;: nf the rented velicle in.or at o eompetition taek, park or afl roud race.

L Working on or stierapting (o repaly ihe Vehicle by Renter, any passenger or any other pergan without the prios-approval of
the Compauy;

1, Im!,ng ] numy the Compauy 01’ By accxdmk nwolvmg ﬁi*; Vx.his.k; or mjury o any drawr ar p:mnber during the
opersiion uf the Vehicle,

8 Damages All damagessrapains o any part of the sehinle ure the r«.niu(%) rz:a:&mu‘mh; -md sh.d! b i:.ud for priar l‘ca\mg at the end
of the reatal. Insuraaee dogs noi bover Bat tlres, n,p!awnmsl uhhuxm\, m:m, wh‘;«&is», huxb purts, sigoring ports, .mspenswn s, roof,
snirtors o damages o the roll sags, ;

9 Condition of Vehicle ety Rmm must relurs ttu Vehlcle {6 gur nmud oﬂm«., o xhc d.m: And time spec:f‘wd in this
Agroement, and in tho.same condition thal Renter received it, exeept for ordinagy wear, Renter is responsible forall damage to, or loss
or el of, the Veliicle, including damage caused by weather, rond conditions wsd acts of nature, whether or not Rppsifantsppendix 059
Renter’s responsibility to thoroughly inspeet the Vehiele for any existing. damuge hdcm. m., rental.commences and o ensure any




CERTIFICATE OF SERVICE

Jh
I HEREBY CERTIFY that on this / (; day of May, 2017, that I caused to be served a true

and accurate copy of the foregoing ANSWER OF SANDBAR POWERSPORTS, LLC TO

COMPLAINT AND COUNTERCILAIM by sending a copy of the same via Odyssey eFile NV, the

Court’s electronic service program to the following:

Chad A. Bowers, Esq, T: 702-457-1001 Plaintiffs
CHAD A, BOWERS, LTD. F: 702-457-8006

3202 West Charleston Blvd. E:

Las Vegas. NV 89102

% J//ff; /4 x’:ﬁf’ ;%,W';Y/;

An employee of TCHFIELD CAVO LLP
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Electronically Filed
7/7/2017 2:56 PM
Steven D. Grierson

KYLE W. FARRAR, EsQ.

KASTER, LYNCH, FARRAR & BaLL, L.L.P.
1010 LAMAR, SUITE 1600

HousTton, TX 77002

TEL: (713)221-8300

Fax: (713)221-8301

ADMITTED PRO HAC VICE

EMAIL: kvler@tbtrial.com

Attorneys for Plaintiffs

IN THE JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

SANBAR POWERSPORTS LI.C
Case No.: A-17-751896-C

Counter-Claimant,
Dept.: XXV

V.

JOHN BORGER and SHERRI BORGER COUNTER-DEFENDANT’S ANSWER
TO CLAIMANT’S COUNTERCLAIM

Counter-Defendants.

Come now the Counter-Defendants, John Borger and Sherri Borger, by and through

counsel, and hereby file this Answer to Counter-Claimant, Sandbar Powersports, LLC’s

Counterclaim.

GENERAL ALLEGATIONS

1. Answering Paragraph 1 of Counter-Claimant’s Complaint, COUNTER-

DEFENDANT admits the allegation set forth.

2. Answering Paragraph 2 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

3. Answering Paragraph 3 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

4. Answering Paragraph 4 of Counter-Claimant’s Complaint, COUNTER-

DEFENDANT admits the allegation set forth.
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5. Answering Paragraph 5 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

6. Answering Paragraph 6of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

7. Answering Paragraph 7 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

8. Answering Paragraph 8 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

9. Answering Paragraph 9 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

10. Answering Paragraph 10 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

I1.  Answering Paragraph 11 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

12.  Answering Paragraph 12 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

13.  Answering Paragraph 13 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

14.  Answering Paragraph 14 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same.
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15.  Answering Paragraph 15 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

16.  Answering Paragraph 16 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

[7.  Answering Paragraph 17 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies e¢ach and every allegation contained therein.

18.  Answering Paragraph 18 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

19.  Answering Paragraph 19 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

20.  Answering Paragraph 20 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

21.  Answering Paragraph 21 of Counter Claimant’s Complaint, COUNTER-

DEFENDANT denies each and every allegation contained therein.

22.  Answering Paragraph 22 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

23.  Answering Paragraph 23 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same,
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24.  Answering Paragraph 24 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

25.  Answering Paragraph 25 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

26. Answering Paragraph 26 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

27.  Answering Paragraph 27 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

28.  Answering Paragraph 28 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

'29.  Answering Paragraph 29 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

30.  Answering Paragraph 30 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

31.  Answering Paragraph 31 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

32.  Answering Paragraph 32 of Counter Claimant’s Complaint, COUNTER-

DEFENDANT denies each and every allegation contained therein.
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33.  Answering Paragraph 33 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

34,  Answering Paragraph 34 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

35.  Answering Paragraph 35 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

36.  Answering Paragraph 36 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

37.  Answering Paragraph 37 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

38. Answering Paragraph 38 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

39.  Answering Paragraph 39 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

40,  Answering Paragraph 40 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

41.  Answering Paragraph 41 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

42.  Answering Paragraph 42 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

43.  Answering Paragraph 43 of Counter-Claimant’s Complaint, COUNTER-

DEFENDANT admits the allegation set forth.
5
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44,  Answering Paragraph 44 of Counter-Claimant’'s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

45.  Answering Paragraph 45 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

46.  Answering Paragraph 46 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

47, Answering Paragraph 47 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

48.  Answering Paragraph 48 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

49,  Answering Paragraph 49 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

50.  Answering Paragraph 50 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

51. Answering Paragraph 51 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

52.  Answering Paragraph 52 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT admits the allegation set forth.

53.  Answering Paragraph 53 of Counter-Claimant’s Complaint, COUNTER-

DEFENDANT admits the allegation set forth.
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54. Answering Paragraph 54 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

COUNT 1
(Express/Contractual Indemnity)

55. See Answers 1 -54.

56.  Answering Paragraph 56 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

57.  Answering Paragraph 57 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

58. Answering Paragraph 58 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

59.  Answering Paragraph 59 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

60.  Answering Paragraph 60 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same.
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61.  Answering Paragraph 61 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

COUNT 1I
(Implied Indemnity)

62. See Answers 1 —61.

63.  Answering Paragraph 63 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

64.  Answering Paragraph 64 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

65.  Answering Paragraph 65 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

COUNT III
(Breach of Contract)

66. See Answers 1-65

67.  Answering Paragraph 67 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

68.  Answering Paragraph 68 of Counter-Claintant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same.

Appellants' Appendix 068




R B - - = Y " o

e B = A T I s N = i . B B " I o R -

69.  Answering Paragraph 69 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

70.  Answering Paragraph 70 of Counter-Clainiant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

71.  Answering Paragraph 71 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

72.  Answering Paragraph 72 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same,

COUNT IV
{Equitable Indemnity)

73. See Answers 1 —72.

74.  Answering Paragraph 74 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

75.  Answering Paragraph 75 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same.
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76.  Answering Paragraph 76 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically demies the same.

77.  Answering Paragraph 77 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

COUNT vV
{Negligence)

78. See Answers 1 —77.

79.  Answering Paragraph 79 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

80.  Answering Paragraph 80 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

81. Answering Paragraph 81 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

82.  Answering Paragraph 82 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

83.  Answering Paragraph 83 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same.

10
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84.  Answering Paragraph 84 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

85.  Answering Paragraph 85 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

86. Answering Paragraph 86 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same.

COUNT VI

87. See Answers 1 — 86.

88.  Answering Paragraph 88 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

89.  Answering Paragraph 89 of Counter Claimant’s Complaint, COUNTER-
DEFENDANT denies each and every allegation contained therein.

COUNT V11
(Neglisent Entrustment)

90. See Answers 1 — 89.
91.  Answering Paragraph 91 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same.

11
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92.  Answering Paragraph 92 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

93.  Answering Paragraph 93 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

94,  Answering Paragraph 94 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

95.  Answering Paragraph 95 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

96.  Answering Paragraph 96 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically denies the same.

97.  Answering Paragraph 97 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of
these allegations, and therefore generally and specifically demies the same.

98.  Answering Paragraph 98 of Counter-Claimant’s Complaint, COUNTER-
DEFENDANT is without knowledge or information sufficient to form a belief as to the truth of

these allegations, and therefore generally and specifically denies the same.

12
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COUNT VIIIL
(Declaratory Relief)

99.  See Answers 1 —98.

100. Answering Paragraph 100, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

10t. Answering Paragraph 101, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

102. Answering Paragraph 102, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

103. Answering Paragraph 103, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

104. Answering Paragraph 104, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and

specifically denies all of the allegations contained therein.

I3
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105. Answering Paragraph 105, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

106. Answering Paragraph 106, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

107. Answering Paragraph 107, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

108. Answering Paragraph 108, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

109. Answering Paragraph 109, Cross-Claimant’s complaint, CROSS-Defendant
states that this paragraph contains a legal conclusion/statement and therefore no response is
required thereto. To the extent a response is required; CROSS-Defendant generally and
specifically denies all of the allegations contained therein.

110.  Answering Paragraph 110, Cross-Claimant’s complaint, CROSS-Defendant

states that this paragraph contains a legal conclusion/statement and therefore no response is

14
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required thereto, To the extent a response is required; CROSS-Defendant gencrally and

specifically denies all of the allegations contained therein.

DATED this 7" day of July, 2017.

KASTER LYNCH FARRAR & BALL,LLP

B

Kyle W. Farrar, Esq.(Pro Hac Vice)
1010 Lamar, Suite 1600
Houston, Texas 77002

and

Chad A. Bowers, Esquire
Nevada Bar No. 007283
CHaD A, BOWERS, LTD.
3202 West Charleston Blvd.
Las Vegas, NV 89102

Attorneys for Plaintiffs/Counter-Defendants

15
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CERTFICATE OF SERVICE

I HEREBY CERTIFY that on this ﬂ day of July, 2017, that I caused to be served a true and

accurate copy of the foregoing ANSWER TO CLAIMANT’S COUNTERCLAIM by

sending a copy of the same via Odyssey eFile NV, the Court’s electrome service program to the

following:

Griffith Hayes, Esquire

Melanie Bernstein Chapman, Esquire
Marisa A. Pocci, Esquire

LiTCcHFIELD CAVO LLP

3753 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169

702.949.9301

702.879.9175 — Facsimile

Attorneys for Defendant/Counter-Claimant Sandbar Powersports, LLC

KASTER LYNCH FARRAR & BALL, LLLP

B

Kyle W. Farrar, Esq.(Pro Hac Vice)
1010 Lamar, Suite 1600
Houston, Texas 77002

and

Chad A. Bowers, Esquire
Nevada Bar No. 007283
CHAD A. BOwERS, LTD.

3202 West Charleston Blvd.
Las Vegas, NV 89102

Attorneys for Plaintiffs/Counter-Defendants

16
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COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COURT

Electronically Filed
8/23/2017 9:55 AM
Steven D. Grierson

- S S - CLERK OF THE COU '

DISTRICT COURT

CLARK COUNTY, NEVADA

JOHN BORGER, et al.,
Plaintiffs,

v. CASE NO. A-17-751896-C
DEPT NO. XXV

SANBAR POWERSPORTS LLC., et al.,

Defendants.

AND RELATED COUNTERCLAIM.

SCHEDULING ORDER

(Discovery/Dispositive Motions/Motions to Amend or Add Parties)

NATURE OF ACTION: Personal injury - vehicle accident
DATE OF FILING JOINT CASE CONFERENCE REPORT(S): 8/8/17
TIME REQUIRED FOR TRIAL: 5-7 days

DATES FOR SETTLEMENT CONFERENCE: None requested

Counsel for Plaintiffs:
Chad A. Bowers, Esq.

Counsel for Defendant:
Griffith H. Hayes, Esq., Litchfield Cavo

Counsel representing all parties have been heard and after
consideration by the Discovery Commissioner,

IT IS HEREBY ORDERED:

1. all parties shall complete discovery on or before

7/10/18.
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EIGHTH JUDICIAL
DISTRICT COURT

2. all parﬁies shall file motions to amend pleadings or
add parties on or before 3/12/18.

3. all parties shall make initial expert disclosures
pursuant to N.R.C.P. 16.1(a) (2) on or before 3/12/18.

4. all parties shall make rebuttal expert disclosures
pursuant to N.R.C.P. 16.1(a) (2) on or before 4/10/18.

5. all parties shall file dispositive motions on or
before 8/10/18.

Certain dates from your case conference report(s) may have
been changed to bring them into compliance with N.R.C.P. 16.1.

Within 60 days from the date of this Scheduling Order, the
Court shall notify counsel for the parties as to the date of
trial, as well as any further pretrial requirements in addition
to those set forth above.

Unless otherwise directed by the court, all pretrial
disclosures pursuant to N.R.C.P. 16.1(a) (3) must be made at
least 30 days before trial.

Motions for extensions of discovery shall be made to the
Discovery Commissioner in strict accordance with E.D.C.R. 2.35.
Discovery is completed on the day responses are due or the day a

deposition begins.
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Unless otherwise ordered, all discovery disputes (except
disputes presented at a pre-trial conference or at trial) must

first be heard by the Discovery Commissioner.

Py

DISC@VERY COMMISSIONER

Date: August 21, 2017

CERTIFICATE OF SERVICE

I hereby certify that on the date filed, I placed a copy of
the foregoing SCHEDULING ORDER in the attorney folder(s), mailed
or e-served as follows:

Chad A. Bowers, Esq.
Griffith H. Hayes, Esqg.

Mt o ——

COMMISSIONER DESIGNEE
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Electronically Filed
8/24/2017 8:18 AM
Steven D. Grierson
CLERK OF THE COU
| [oscic Kt b A
) DISTRICT COURT
3 CLARK COUNTY, NEVADA
4 || JOHN BORGER and SHERRI BORGER, )
)
5 Plaintiffs, )
)
6 Il vs. ) Case No.: A-17-751896-C
) Dept. No.: XXV
7 || SANBAR POWERSPORTS, LLC, and DOES )
I through X; and ROE CORPORATIONS X1 )
8 || through XX, inclusive, )
)
9 Defendant(s). )
)
10 || And All Related Matters. )
11 :
ORDER SETTING CIVIL JURY TRIAL AND PRETRIAL/CALENDAR CALL
12
13 IT IS HEREBY ORDERED THAT:
14 A. The above-entitled case is set to be tried to a jury on a five-week stack to begin
15 || Monday, October 8, 2018, at 10:30 a.m.
16 B. A Pretrial/Calendar Call will be held on Tuesday, October 2, 2018, at
17 10:30 a.m. Trial Counsel (and any party in proper person) must appear.
18
C. The Pretrial Memorandum must be filed prior to the Pretrial/Calendar Call, with
19
20 a courtesy copy delivered to Department XXV. EDCR 2.67 must be complied with.
21 D. All discovery deadlines, deadlines for filing dispositive motions and motions to
22 || amend the pleadings or add parties are controlled by the previously issued Scheduling
>
Z - 23 || Order.
é § 2 24
03 'uz: F. Orders shortening time will not be signed except in extreme emergencies.
W - =
=29 25
u E g AN UPCOMING TRIAL DATE IS NOT AN EXTREME EMERGENCY
El °8 2 114
2 27
28 |l 77/
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Failure of the designated trial attorney or any party appearing in proper person to
appear for any court appearances or to comply with this Order shall result in any of the
following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4)
vacation of trial date; and/or any other appropriate remedy or sanction.

Counsel must advise the Court immediately when the case settles or is otherwise
resolved prior to trial. A stipulation which terminates a case by dismissal shall
indicate whether a Scheduling Order has been filed and, if a trial date has been set, the date
of that trial.

DATED: August ,2017.

[ hereby certify that on or about the date filed,
the foregoing order was E-served, mailed, or
a copy was placed in the attorney’s folder in
the Clerk’s Office as follows:

Chad A. Bowers, Esq.
Kyle W. Farrar, Esq. — kyle@fbtrial.com
Griffith H. Hayes, Esq. — Litchfield Cavo

Spdos
Cindy Spriﬂ@erg ANY

Judicial Executive Assistant
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Electronically Filed
11/14/2017 1:01 PM
Steven D. Grierson

CHAD A. BOWERS, EsQ.
CHAD A. BOWERS, LTD.
NEVADA BAR NoO. 007283
3202 W. CHARLESTON BLVD.
L.AS VEGAS, NEVADA 89102
TEL: (702) 457-1001
Fax:(702) 878-9350

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

JOHN BORGER and SHERRI BORGER, Case No.: A-17-751896-C
Dept.: XXV

Plaintiffs,
V.

SANDBAR POWERSPORTS LLC., DOES PLAINTIFFS’ AMENDED
through X; ROE CORPORATIONS XI COMPLAINT
through XX, inclusive, and POLARIS
INDUSTRIES, INC.

Defendants.

Come now the Plaintiffs, John Borger and Sherri Borger, by and through counsel, and
hereby file this Complaint for Damages and respectfully state their causes of action against

Defendants Sandbar Powersports, LL.C and Polaris Industries, Inc. as follows:

PARTIES
L. Plaintifis John Borger and Sherri Borger are a married couple who are residents
of Owatonna, Minnesota.
2. Defendant Sandbar Powersports LLC ("Sandbar") is a domestic business entity

with its principal place of business located at 5135 Camino Al Norte, Suite 250, Las Vegas,

Nevada, 89031. Sandbar has been served an appeared in this case.
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3. Plaintiff is unaware of the true names and legal capacities, whether individual,
corporate, associate, or otherwise, of the Defendants sued herein as DOES I-X, and ROE
CORPORATIONS, XI-XX, inclusive, and therefore sue said Defendants by such fictitious
names. Plaintiffs, pray leave to insert said Defendants' true names and legal capacities when
ascertained. Plaintiffs are informed, believe and thereon allege, that each of the Defendants
designated herein as a DOE and ROE are .in some way legally responsible and liable for the
events referred to herein, and proximately caused the damages alleged herein.

4. Defendant, Polaris Industries, Inc. (“Polaris™), is a foreign business entity
(Delaware Corporation) with its principal place of business in Medina, Minnesota, but doing
business in and throughout the State of Nevada. It may be served via its registered agent, CS
Services of Nevada located at 2215-B Renaissance Drive, Las Vegas, Nevada, 89119.

5. At all times relevant, and in doing the acts and omissions alleged herein, the
Defendants, and each of them, including the DOE Defendants, and ROE Defendants, acted by
and through their officers, agents, employees, and co-conspirators, including the fictitious
Defendants named herein, each of whom was acting within the purpose and scope of that agency,
employment and conspiracy, and said acts and omissions were known to, and authorized and
ratified by, each of the other Defendants.

FACTS

6. On Qctober 18, 2016, Plaintiffs John and Sherri Borger rented a Polaris RZR
from Defendant Sandbar Powersports, LLC near Lake Havasu, Arizona. While driving on areas
designated by Sandbar, the vehicle unexpectedly rolled onto its right side. Sherri Borger was the
properly belted right front passenger at the time. Sherri’s arm was trapped underneath the

vehicle and sustain significant injuries, ultimately leading to an amputation of her right arm.
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7. At the time of the incident, the RZR was being operated in a foreseeable and

prudent manner. Further, the RZR was being used for the purpose for which it was reasonably

and foreseeably intended and in a manner reasonably foreseeable to Defendants.

COUNT I - NEGLIGENCE (SANDBAR)

8. At all relevant times, Sandbar was engaged in the business of renting recreational

vehicles including the RZR at issue for use by members of the general public. As such, Sandbar

owed a duty to its renters as well as the general public to ensure the vehicles were safe for

foreseeable operation. Sandbar breached its duty by, among other things:

a. Failing to install or offer proper equipment and safeguards to protect
occupants during normal foreseeable driving conditions including tip-
overs and/or rollovers;

b, Failure to adopt known and feasible safety measures, including, but not
limited to, an adequate cage, structure, netting, and/or Occupant
Containment System to prevent occupants and/or their extremities from
being ejected from the RZR during a tip-over and/or rollover;

C. Failing to conduct a proper inspection of the RZR;

d. Failing to properly train all occupants on the use of the RZR;

e. Failure to warn about the propensity of the RZR to tip-overs or rollover;

€. Failure to warn about the propensity of partial ejection during tip-overs or
rollovers;

f. Failure to provide a safe RZR.

9. Sandbar’s breach of its duties, including but not limited to the breaches

enumerated above, were the direct and proximate cause of the permanent and significant

damages to Plaintiffs John and Sherri Borger.
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COUNT 1I - STRICT PRODUCT LIABILITY
DESIGN AND MARKETING DEFECTS (POLARIS)

10.  The subject RZR was designed, manufactured and marketed by Defendant

Polaris. The RZR was defective and unsafe for its intended purpose inasmuch as it was in a
defective condition and unrcasonably dangerous as designed and/or marketed. The defects
existed at the time the RZR left the control of defendant Polaris, and the subject RZR was in
substantially the same condition at the time of the subject incident as it was when it left the
control of Polaris.

11.  More specifically, but not by way of limitation, the subject RZR was defectively
designed in one or more of the following particulars, which were a producing cause of the
rollover event and/or injuries/damages in question:

e Deficient and Defective stability;

o Deficient and Defective occupant protection (lack of safety nets/doors)

12.  More specifically, but not by way of limitation, the subject RZR was defectively
marketed in one or more of the following particulars, which were a producing cause of the
rollover event and/or injuries/damages in question:

e Inadequate warnings on the instability;

Inadequate instructions on controlling speed to control instability;

Inadequate warning on the lack of occupant protection;

Inadequate instructions how to increase occupant protection;

Inadequate warning on the lack of speed control (lack of governor)
13.  Polaris is liable for the defective design and/or the defective marketing of the
subject RZR, which constituted a producing cause of the rollover event and/or injuries/damages

in question.
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COUNT II1I - BREACH OF WARRANTY (POLARIS)

14.  Polaris warranted to consumers, including the Plaintiffs, that the subject RZR was
safe and fit for the intended purposes when used under ordinary and/or foreseeable conditions.
Polaris’s breach of warranty was a proximate cause of the rollover event and/or injuries/damages
in question.

15.  Polaris is engaged in the business of designing, testing, manufacturing,
assembling, marketing, selling, distributing, and/or otherwise placing products like the subject
RZR into the stream of commerce.

16.  The subject RZR failed to comply with the applicable warranties by virtue of the
instability and inadequate occupant protection.

COUNT IV - NEGLIGENT DESIGN AND MARKETING (POLARIS)

17.  Polaris was negligent in the design and/or marketing of the subject RZR, which

was a proximate cause of the rollover event and/or injuries/damages in question.
DAMAGES

18.  As a direct and proximate result of Sandbar and Polaris’ conduct, Sherri Borger
suffered serious and severe injuries including, but not limited to the loss of her right arm. Due to
her injuries, she has suffered in the past, and will continue to suffer in the future the following
damages: medical expenses, loss of earnings and/or earning capacity, loss of houschold services,
mental anguish, pain and suffering, disability and disfigurement. As a direct and proximate result
of Defendants’ conduct, John Borger suffered loss of consortium damages, including but not
limited to, loss of love and emotional support, companionship and the mutual benefits which

existed in their marriage.
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19.  Plaintiffs seek exemplary damages caused by both Defendants’ malice,
gross negligence and willful acts, omissions and gross negligence.

20,  Plaintiffs are entitled to recovery of pre-judgment and post-judgment
interest in accordance with law and equity as part of their damages herein, and Plaintiffs
here and now sue for recovery of pre-judgment and post-judgment interest as provided by
law and equity, under the applicable provision of the laws of the State of Nevada.

21.  Plaintiffs would additionally say and show that they are entitled to recovery
of court costs, reasonable and necessary attorneys’ fees incurred in this action.

PRAYER

WHEREFORE, Plaintiffs prays as follows:

1. For compensatory damages according to proof;
2. For punitive damages;
3. For costs of suit;
4. Reasonable and necessary attorneys’ fees; and
iy
/11
/11
iy
/11
vy
Iy
vy
6
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5. For such other and further relief as is proper.

DATED this 10" day of November, 2017.

I/ Ghad A SBowers

CHAD A. BOWERS, ESQ.
Nevada Bar #; 007283
CHAD A. BOWERS, LTD.
3202 West Charleston Blvd
Las Vegas, NV 89102
702-457-1001

and

Kyle W. Farrar

(Pro Hac Vice)

KASTER, LYNCH, FARRAR & BALL, LLP
1010 Lamar, Suite 1600

Houston, Texas 77002

713.221.8300

713.221.8301 — Facsimile

Attorneys for Plaintiffs
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CHAD A. BOWERS, ESQ.
Nevada Bar #: 007283

CHAD A. BOWERS, LTD.

3202 West Charleston Blvd.
Las Vegas, Nevada 89102
Telephone(702) 457-1001
Facsimile(702) 946-5048
Attorney for Plaintiff

JOHN BORGER and SHERRI BORGER,

Plaintiffs,
VS.

SANBAR POWERSPORTS, LLC., and
DOES I through X; and ROE CORPORATIONS
X1 through XX, inclusive, and POLARIS

INDUSTRIES, INC.

Defendants.

DISTRICT COURT
CLARK COUNTY, NEVADA

M e S S P SN 7 N N M e e S S

AFFIDAVIT OF SERVICE

Electronically Filed
11/29/2017 3:53 PM
Steven D. Grierson

CLERE OF THE COUE :I

Case No. : A-17-751896-C
Dept No. : XXV

NOTICE IS HEREBY GIVEN that service of the Summons and Complaint was served

on November 21, 2017, on Polaris Industries, Inc., by delivering and leaving a copy with Taylor

Lee - Administrative Assistant for Registered Agent CSC Services of Nevada, Inc., at 2215

Renaissance Dr., Ste B, Las Vegas, Nevada 89119-6727

The Affidavit of Service is attached hereto.

DATED this 29" day of November, 2017.

CHAD A, BOWERS, LTD.

/5 Ghad A, Bowers

CHAD A. BOWERS, ESQ.
3202 West Charleston Blvd.
Las Vegas, Nevada 89102

Attorney for Plaintiff

1

Case Number: A-17-751896-C
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! DISTRICT COURT
CLARK COUNTY, NEVADA

John Borger and Sherri Borger, CASE NO: A-17-751898-C
Plaintiff(s}, DEPT NO: XXV
VS.
Sanbar Powersports, LLC, et.al, AFFIDAVIT OF SERVICE
Defendant(s},

STATE OF NEVADA

COUNTY OF CLARK 55

Michael E. Clarke, being duly swomn, states that at all times herein Affiant was and is over 18 years of age, not a
party to nor interested in the proceeding in which this affidavit is made. Affiant is a licensed process server whose
license number is stated below.

That Affiant received a copy of the Summons & Plaintiff's Amended Complaint on November 21, 2017. That
Affiant personally served Polaris Industries, Inc. with a copy of the above stated documents on November 22, 2017
at 1:25 PM.

Served upon registered agent personally or by leaving a true copy with Taylor Lee - Administrative Assistant for
Registered Agent CSC Services of Nevada, Inc., a person of suitable age and discretion at the most recent street address of
the registered agent shown on the information filed with the Secretary of State at 2215 Renaissance Dr Ste B, Las Vegas,
NV 89119-6727.

That the description of the person actually served is as follows: Gender: Female Skin: Cau Age: 25ish Height: 5'6 Weight:
145 Hair; Dark Eyes: Marks:

[ declare under penalty of perjury under the laws of the State of Nevada that the foregoing is true and correct.

Michael E. Clarke
Signature of Affiant

State License# R-003972

Clark County Process Service LLC
720 E Charleston Blvd, Suite 135
Las Vegas, NV 89104

State License#f 2031C

Order #:CC14611
Their File
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Electronically Filed
12/12/2017 2:25 PM
Steven D. Grierson

CLERK OF THE COU.
avAc Bl oo

Jennifer Willis Arledge, Esq.

Nevada Bar No. 8729

WILSON ELSER MOSKOWITZ

EDELMAN & DICKER LLP

300 South 4™ Street, 11" Floor

Las Vegas, Nevada 89101

Tel: 702.727.1400 / Fax: 702.727.1401
Email: Jennifer. Arledge@wilsonelser.com

Attorney for Defendant Polaris Industries, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
JOHN BORGER and SHERRI BORGER, Case No: A-17-751896-C
Dept No: XXV
Plaintiffs,
DEFENDANT POLARIS INDUSTRIES,
Vs, INC.’S ANSWER TO PLAINTIFFS’

AMENDED COMPLAINT
SANDBAR POWERSPORTS, LLC, and
DOES 1 through X; and ROE
CORPORATIONS XI through XX, inclusive;
and POLARIS INDUSTRIES, INC.,

Defendants.

COMES NOW Defendant, Polaris Industries, Inc. (“POLARIS™), by and through its
counsel of record, and hereby files its Answer to Plaintiffs’ Amended Complaint and admits,
denies and alleges as follows:

Pursuant to N.R.C.P. 8(b), POLARIS denies generally each and every allegation of
matter, fact and thing against it contained in the Plaintiffs’ Amended Complaint, unless
otherwise admitted or qualified.

PARTIES

1. Answering Paragraph 1 of Plaintiffs’ Amended Complaint, POLARIS is
without sufficient knowledge or information to form a belief as to the truth of these allegations,
and therefore generally and specifically denies the same.

2. Answering Paragraph 2 of Plaintiffs’ Amended Complaint, POLARIS is
without sufficient knowledge or information to form a be.lief as to the truth of these allegations,
and therefore generally and specifically denies the same.

Page 1 of 10
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3. Answering Paragraph 3 of Plaintiffs’ Amended Complaint, POLARIS states
that this paragraph contains a legal conclusion and/or statement and to which no response is
required. To the extent a response is required, POLARIS generally and specifically denies all
of the allegations contained therein.

4. Answering Paragraph 4 of Plaintiffs’ Amended Complaint, POLARIS admits
that it is a foreign business entity with its principal place of business in Medina, Minnesota.
POLARIS also admits that it is a Delaware Corporation. Except as admitted, POLARIS
generally and specifically denies the remaining allegations contained therein.

5. Answering Paragraph 5 of Plaintiffs’ Amended Complaint, POLARIS states
that this paragraph contains a legal conclusion and/or statement and to which no response is
required. To the extent a response is required, POLARIS generally and specifically denies all
of the allegations contained therein.

FACTS

6. Answering Paragraph 6 of Plaintiffs’ Amended Complaint, POLARIS admits
that Plaintiffs rented a Polaris RZR from Defendant Sandbar Powersports, LLC
(“*SANDBAR?”) on or about October 18, 2016, Except as admitted, POLARIS generally and
specifically denies the remaining allegations contained therein.

7. Answering Paragraph 7 of Plaintiffs’ Amended Complaint, POLARIS states
that this paragraph contains a legal conclusion and/or statement and to which no response is
required. To the extent a response is required, POLARIS generally and specifically denies all
of the allegations contained therein,

COUNT I -NEGLIGENCE (SANDBAR)

8. Answering Paragraph 8 of Plaintiffs’ Amended Complaint, this paragraph does
not contain allegations against POLARIS, and therefore a response is not required. To the
extent a response is required, POLARIS generally and specifically denies all of the allegations
contained therein.

9. Answering Paragraph 9 of Plaintiffs’ Amended Complaint, this paragraph does
not contain allegations against POLARIS, and therefore a response is not required. To the
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extent a response is required, POLARIS generally and specifically denies all of the allegations
contained therein.
COUNT I1 - STRICT PRODUCT LIABILITY
DESIGN AND MARKETING DEFECTS (POLARIS)

10.  POLARIS repeats, realleges and incorporates its responses to Paragraphs 1
through 9, inclusive, above, as though fully set forth herein.

11.  Answering Paragraph 10 of Plaintiffs’ Amended Complaint, POLARIS states
that this paragraph contains a legal conclusion and/or statement and to which no response is
required. To the extent a response is required, POLARIS generally and specifically denies all
of the allegations contained therein.

12.  Answering Paragraph 11 of Plaintiffs’ Amended Complaint, POLARIS
generally and specifically dentes all of the allegations contained therein.

13.  Answering Paragraph 12 of Plaintiffs’ Amended Complaint, POLARIS
generally and specifically denies all of the allegations contained therein.

14. Answering Paragraph 13 of Plaintiffs’ Amended Complaint, POLARIS
generally and specifically denies all of the allegations contained therein.

COUNT II1 - BREACH OF WARRANTY (POLARIS)

15.  POLARIS repeats, realleges and incorporates its responses to Paragraphs |
through 13, inclusive, above, as though fully set forth herein.

16.  Answering Paragraph 14 of Plaintiffs’ Amended Complaint, POLARIS states
that this paragraph contains a legal conclusion and/or statement and to which no response is
required. To the extent a response is required, POLARIS generally and specifically denies ail
of the allegations contained therein.

17.  Answering Paragraph 15 of Plaintiffs’ Amended Complaint, POLARIS states
that this paragraph contains a legal conclusion and/or statement and to which no response is
required. To the extent a response is required, POLARIS generally and specifically denies all

of the allegations contained therein.
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18.  Answering Paragraph 16 of Plaintiffs’ Amended Complaint, POLARIS
generally and specifically denies all of the allegations contained therein.

COUNT IV —NEGLIGENT DESIGN AND MARKETING (POLARIS)

19.  POLARIS repeats, realleges and incorporates its responses to Paragraphs 1
through 16, inclusive, above, as though fully set forth herein.

20.  Answering Paragraph 17 of Plaintiffs’ Amended Complaint, POLARIS
generally and specifically denies all of the allegations contained therein.

DAMAGES

21.  POLARIS repeats, realleges and incorporates its responses to Paragraphs 1
through 17, inclusive, above, as though fully set forth herein.

22, Answering Paragraph 18 of Plaintiffs’ Amended Complaint, POLARIS states
that this paragraph contains a legal conclusion and/or statement and to which no response is
required. To the extent a response is required, POLARIS generally and specifically denies all
of the allegations contained therein.

23, Answering Paragraph 19 of Plaintiffs’ Amended Complaint, POLARIS states
that this paragraph contains a legal conclusion and/or statement and to which no response is
required. To the extent a response is required, POLARIS generally and specifically denies all
of the allegations contained therein.

24.  Answering Paragraph 20 of Plaintiffs’ Amended Complaint, POLARIS
generally and specifically denies all of the allegations contained therein.

25.  Answering Paragraph 21 of Plaintiffs’ Amended Complaint, POLARIS
generally and specifically denies all of the allegations contained therein.

FIRST AFFIRMATIVE DEFENSE

(Venue)
POLARIS alleges that venue is improper in Clark County, Nevada as none of the acts

and/or omissions giving rise to this action occurred in Clark County. POLARIS also alleges
that the incident occurred in Lake Havasu City, Arizona, the witnesses, investigators and first
responders, including specifically the Lake Havasu City Police Department, Lake Havasu Fire
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Department, Mohave County Sheriff's Office and the Mohave County Sheriff’s Office Search
and Rescue are located in Lake Havasu City, Arizona, POLARIS further alleges that Plaintiffs
and POLARIS are residents of the State of Minnesota, and as such, relevant fact witnesses,
including Plaintiffs’ medical treatment providers, are located in Minnesota. Although
SANDBAR is a resident of the State of Nevada, POLARIS further alleges that the SANDBAR
facility at issue, and relevant fact witnesses, are located in Lake Havasu City, Arizona. Based
on the foregoing, POLARIS requests this lawsuit be transferred to a more appropriate venue.

SECOND AFFIRMATIVE DEFENSE

(Statute of Limitations)
POLARIS alleges that Plaintiffs’ claims for relief are barred, in whole or in part, by the
applicable statute of limitations.
THIRD AFFIRMATIVE DEFENSE
(Failure to State a Claim)
POLARIS alleges that Plaintiffs’ Amended Complaint, and each and every cause of
action therein, fails to state a claim against POLARIS upon which relief can be granted.

FOURTH AFFIRMATIVE DEFENSE

(Comparative Negligence of Plaintiffs)

POLARIS alleges that Plaintiffs’ damages, if any, were either partially or completely
proximately caused by the negligence of Plaintiffs, POLARIS further alleges that when
Plaintiffs’ negligence is compared to any negligence allegedly committed by POLARIS,
Plaintiffs own negligence exceeds any alleged negligenice of POLARIS, thereby barring
recovery for any damages allegedly suffered.

FIFTH AFFIRMATIVE DEFENSE

(Negligence of Others)

POLARIS alleges that Plaintiffs’ damages, if any, were the direct and proximate result
of the negligence, strict liability and/or breach of contract of parties, persons, corporations
and/or entities other than POLARIS, and that the liability of POLARIS, if any, is limited in
direct proportion to the percentage of fault actually attributable to POLARIS.
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SIXTH AFFIRMATIVE DEFENSE

(Open and Obvious)

POLARIS alleges that the conditions which allegedly caused the injuries and damages
alleged in Plaintiffs’ Amended Complaint were open and obvious, and Plaintiffs’ recovery
against POLARIS should therefore be barred.

SEVENTH AFFIRMATIVE DEFENSE

(Alteration/Misuse)
POLARIS alleges that Plaintiffs’ damages, if any, were caused by the alteration,
modification or misuse of the produce by Plaintiffs, a third party or parties over whom
POLARIS had no supervision or control.

EIGHTH AFFIRMATIVE DEFENSE

(Failure to Mitigate)
POLARIS alleges that as to each alleged cause of action, Plaintiffs have failed, refused
and neglected to take reasonable steps to mitigate their alleged damages, if any, thus barring or
diminishing Plaintiffs’ recovery herein.

NINTH AFFIRMATIVE DEFENSE

(Laches)
POLARIS alleges that Plaintiffs’ claims are reduced, modified and/or barred by the
doctrine of Laches.
TENTH AFFIRMATIVE DEFENSE
(Waiver)
POLARIS alleges that Plaintiffs, orally and/or in writing, waives all claims against

POLARIS, thereby barring any recovery by Plaintiffs.
ELEVENTH AFFIRMATIVE DEFENSE

(Release)
POLARIS alleges that Plaintiffs, orally and/or in writing, released POLARIS for any
claims, thereby barring any recovery by Plaintiffs.
H
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TWELTH AFFIRMATIVE DEFENSE

(Express and Implied Assumption of Risk)

POLARIS alleges that Plaintiffs, orally and/or in writing, expressly assumed the risks
and hazards resulting in the injuries sustained, if any, in that at the time and prior to the time of
the incident, Plaintiffs knew of the danger involved, but déspite such knowledge, persisted in
such conduct, although free to stop and discontinue the same. The injuries alleged by Plaintiffs
in the Amended Complaint, if any, were caused by and arose out of such assumed risk.

THIRTEENTH AFFIRMATIVE DEFENSE
(No Punitive Damages)

POLARIS alleges that Plaintiffs’ claims for punitive damages are barred to the extent
that they are not available and/or because any alleged unlawful conduct was not knowing,
willful or malicious.

FOURTEENTH AFFIRMATIVE DEFENSE
(Express/Implied Malice)

POLARIS denies at any time acting either with express or implies malice in any way in

regards to Plaintiffs, thereby barring a claim for punitive damages as a matter of law.
FIFTEENTH AFFIRMATIVE DEFENSE
(Punitive Damages Unconstitutional)

Nevada Revised Statute 42.010 does not provide adequate safeguards for the
application of punitive damages and is therefore void for vagueness under the due process
clause of the Fourteenth Amendment of the United States Constitution and the Nevada
Constitution, Article 1, Section VII.

SIXTEENTH AFFIRMATIVE DEFENSE

(Bifurcation)

POLARIS is entitled, in the interest of a fair trial, to a bifurcated proceeding in which
evidence of financial worth is introduced to the jury after a preliminary finding of punitive
liability, if any.,

1
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SEVENTEENTH AFFIRMATIVE DEFENSE
(Burden of Proof)

Faimess and constitutional due process require that punitive liability and damages be
proven by clear and convincing evidence.

EIGHTEENTH AFFIRMATIVE DEFENSE
(Reduction of Damages)

Punitive damages, if any are awarded, must be reduced by reason of the fault of

Plaintiffs and the circumstances under which this action arose.
NINETEENTH AFFIRMATIVE DEFENSE
(Reservation of Rights)

Pursuant to Rule 11 of the Nevada Rules of Civil Procedure, as amended, all possible
affirmative defenses may not have been alleged herein insofar as sufficient facts were not
available for POLARIS after reasonable inquiry. In the event further investigation or
discovery reveals the applicability of any such defenses, POLARIS reserves the right to seek
leave of court to amend this answer to specifically assert any such defense. Such defenses are
herein incorporated by reference for the specific purpose of not waiving any such defense.

TWENTIETH AFFIRMATIVE DEFENSE
(Failure to Plead Special Damages)

Plaintiff is barred from recovering any special damages herein for failure to specifically

allege the items of special damages claimed, pursuant to NRCP 9(g).
TWENTY-FIRST AFFIRMATIVE DEFENSE
(State of the Art)

All products, and equipment, which Plaintiffs came in contact with complied with all
applicable Nevada and Federal statutes, regulations, and specifications, and were in
compliance and conformity with the state of the art at all relevant times stated in the complaint.

PRAYER FOR RELIEF

WHEREFORE, based upon the above and foregoing, POLARIS respectfully requests

this Court for relief as follows:
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DATED this /%ay of December, 2017.

1236657v.1

That Plaintiffs take nothing by way of their Amended Complaint;

That Plaintiffs’ Amended Complaint be dismissed with prejudice;

That POLARIS be awarded all costs incurred in the defense of this action,
including reasonable attorneys’ fees and expenses; and

For such other and further relief as this Court deems just and proper under the

circumstanceg.

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

N\ e g }
By: W’««Zf/\ W é&%—w
Jérnifer Willis Arledge, Esq.
Wevada Bar No. 8729
300 South 4™ Street, 11" Floor
Las Vegas, Nevada 89101
Tel: 702.727.1400/Fax: 702.727.1401

Email: Jennifer. Arledge@wilsonelser.com

Attarney for Defendant Polaris Industries, Inc.
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), 1 certify that I am an employee of Wilson Elser Moskowitz
Edelman & Dicker LLP, and that on thisi- iii‘f day of December 2017, I served a true and
correct copy of the foregoing Defendant Polaris Industries, Inc.’s Answer to Plaintiffs’

Amended Complaint as follows:

1 by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

] via electronic means by operation of the Court’s electronic filing system, upon each party
in this case who is registered as an electronic case filing user with the Clerk;

[[1  via hand-delivery to the addressees listed below;
[l via facsimile;

[0 by transmitting via email the document listed above to the email address set forth below
on this date before 5:00 p.m.

Chad Bowers, Esq. Griffith H. Hayes, Esq.
CHAD A. BOWERS, LTD. Melanie Bernstein Chapman, Esq.
3202 W. Charleston Blvd. LITCHFIELD CAVO, LLP
Las Vegas, NV §9102 3753 Howard Hughes Parkway, Suite 200
Attorneys for Plaintiff Las Vegas, NV 8919
Attorneys for Defendant
Kyle W, Farrar SANDBAR POWERSPORTS, LLC

KASTER, LYNCH, FARRAR & BALL, LLP
1010 Lamar, Suite 1600

Houston, TX 77002

Attorneys for Plaintiff

BY_\ LAY ( ST SN
An Employee of

Wilson Elser Moskowitz Edelman & Dicker LLP
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Electronically Filed
2/2/2018 12:24 PM
Steven D. Grierson

CLERK OF THE COU,
aace B b e

GRIFFITH H. HAYES, ESQ.
Nevada Bar No. 7374

MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A. ROEBUCK, ESQ.
Nevada Bar No. 14110
LITCHFIELD CAVO LLP

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Telephone: (702) 949-3100
Facsimile: (702)916-1776

Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant, Sandbar Powersports, LLC

DISTRICT COURT
CLARK COUNTY NEVADA
JOHN BORGER and SHERRI BORGER, Case No.: A-17-751896-C
Plaintiffs, Dept.: XXV
V.
SANBAR POWERSPORTS, LLC, DOES I ANSWER OF SANDBAR
through X, ROE CORPORATIONS XI through POWERSPORTS, LLC TO PLAINTIFFS’
XX, inclusive, and POLARIS INDUSTRIES, AMENDED COMPLAINT AND
INC. COUNTERCLAIM AND CROSSCLAIM

Defendants.
SANDBAR POWERSPORTS, LLC.

Counter-Claimant,
V.

JOHN BORGER and SHERRI BORGER,

Counter-Defendants.

SANDBAR POWERSPORTS, LLC.

Cross-Claimant,
v.

POLARIS INDUSTRIES, INC.,
Cross-Defendants.
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COME NOW Defendant, SANDBAR POWERSPORTS, LLC, erroneously sued and served
herein with Plaintiffs’ original complaint as SANBAR POWERSPORTS, LLC (hereinafter
"SANDBAR") by and through its counsel of record, the law firm of Litchfield Cavo LLP, and hereby
files its Answer to Plaintiffs’ Amended Complaint and admits, denies and alleges as follows:

THE PARTIES

1. Answering Paragraph 1 of Plaintiffs’ Amended Complaint, SANDBAR is without
knowledge or information sufficient to form a belief as to the truth of these allegations, and therefore
generally and specifically denies the same.

2. Answering Paragraph 2 of Plaintiffs’ Amended Complaint, SANDBAR admits that it
is a domestic business entity with its principal place of business located at 5135 Camino Al Norte,
Suite 250, Las Vegas, Nevada 89031. SANDBAR further admits that it may be served via its
registered agent, Tax Management Group, LLC at 5135 Camino Al Norte, Suite 250, Las Vegas,
Nevada 89031. SANDBAR further admits that it was erroneously sued and served herein with
Plaintiffs’ original complaint as SANBAR POWERSPORTS, LLC, and that it has appeared in this
case. Except as admitted, SANDBAR generally and specifically denies the remaining allegations
contained therein.

3. Answering Paragraph 3 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

4. Answering Paragraph 4 of Plaintiffs’ Amended Complaint, SANDBAR is without
knowledge or information sufficient to form a belief as to the truth of these allegations, and therefore
generally and specifically denies the same.

5. Answering Paragraph 5 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

1
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FACTS

6. Answering Paragraph 6 of Plaintiffs’ Amended Complaint, SANDBAR admits that a
Polaris RZR was rented from SANDBAR on or about October 18, 2016. SANDBAR further admits
that Ms. Borger was injured on or about this date. Except as admitted, SANDBAR generally and
specifically denies the remaining allegations contained therein.

7. Answering Paragraph 7 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

COUNT I - NEGLIGENCE (SANDBAR)

8. Answering Paragraph 8 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

9. Answering Paragraph 9 of Plaintiffs’ Amended Complaint, SANDBAR generally and
specifically denies all of the allegations contained therein.

COUNT II - STRICT PRODUCT LIABILITY

DESIGN AND MARKETING DEFECTS (POLARIS)

10. Answering Paragraph 10 of Plaintiffs> Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

11. Answering Paragraph 11 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

12. Answering Paragraph 12 of Plaintiffs’ Amended Complaint, this paragraph does not

contain allegations against SANDBAR, and therefore a response is not required. To the extent a
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response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

13. Answering Paragraph 13 of Plaintiffs” Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

COUNT 111 - BREACH OF WARRANTY (POLARIS)

14. Answefing Paragraph 14 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

15.  Answering Paragraph 15 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response 1s required, SANDBAR generally and specifically denies all of the allegations contained
therein.

16.  Answering Paragraph 16 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

COUNT 1V — NEGLIGENT DESIGN AND MARKETING (POLARIS)

17.  Answering Paragraph 17 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

DAMAGES

18. Answering Paragraph 18 of Plaintiffs’ Complaint, SANDBAR admits Ms. Borger was

injured on or about October 18, 2016. Except as admitted, SANDBAR generally and specifically

denies the remaining allegations contained therein.
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19. Answering Paragraph 19 of Plaintiffs’ Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

20.  Answering Paragraph 20 of Plaintiffs’ Complaint, SANDBAR generally and
specifically denies all of the allegations contained therein.

21.  Answering Paragraph 21 of Plaintiffs’ Complaint, SANDBAR generally and
specifically denies all of the allegations contained therein.

FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)

SANDBAR alleges that Plaintiffs’ Amended Complaint, and each and every cause of action

therein, fails to state a claim against SANDBAR upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

{(Open and Obvious)

SANDBAR is informed and believes and thereon alleges that the condition which allegedly
caused the injuries and damages alleged in Plaintiffs” Amended Complaint was open and obvious, and
Plaintiffs’ recovery against SANDBAR should therefore be barred.

THIRD AFFIRMATIVE DEFENSE

(Comparative Negligence of Plaintiffs)

SANDBAR alleges that the damages suffered by the Plaintiffs, if any, was either partially or
completely proximately caused by the negligence of Plaintiffs. SANDBAR further alleges that when
Plaintiffs’ negligence is compared to any negligence allegedly committed by SANDBAR, Plaintiffs
own negligence exceeds any alleged negligence of SANDBAR, thereby barring recovery for any
damages allegedly suffered.

FOURTH AFFIRMATIVE DEFENSE

(Failure to Mitigate)

SANDBAR is informed and believes and thereon alleges that as to each alleged cause of action,

Plaintiffs have failed, refused, and neglected to take reasonable steps to mitigate their alleged damages,
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if any, thus barring or diminishing Plaintiffs recovery herein.
FIFTH AFFIRMATIVE DEFENSE
(Laches)

SANDBAR is informed and believes, and thereon alleges, that the claims of the Plaintiffs are

reduced, modified and/or barred by the doctrine of Laches.

SIXTH AFFIRMATIVE DEFENSE

(Statute of Limitations)

SANDBAR is informed and believes, and thereon alleges, that Plaintiffs’ claims for relief are
barred in whole or in part by the applicable statute of limitations.

SEVENTH AFFIRMATIVE DEFENSE

(Negligence/Strict Liability/Breach/Misconduct of Qthers)

SANDBAR alleges that the damages suffered by the Plaintiffs, if any, were the direct and
proximate result of the negligence, strict liability, breach of contract and/or misconduct of parties,
persons, corporations and/or entities other than SANDBAR, and that the liability of SANDBAR, if
any, is limited in direct proportion to the percentage of fault actually attributable to SANDBAR.

EIGHTH AFFIRMATIVE DEFENSE

(No Punitive Damages)

SANDBAR alleges that Plaintiffs’ claims for punitive damages are barred to the extent that
they are not available and/or because any alleged unlawful conduct was not knowing, willful or

malicious.

NINTH AFFIRMATIVE DEFENSE

(Express and Implied Assumption of Risk)

SANDBAR alleges that the Plaintiffs, orally and/or in writing, expressly assumed the risks and
hazards resulting in the injuries sustained, if any, in that at the time and prior to the time of the incident,
Plaintiffs knew of the danger involved, but, despite such knowledge, persisted in such conduct,
although free to stop and discontinue the same. The injuries alleged by Plaintiffs in the Complaint, if

any, were caused by and arose out of such assumed risk.

"
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TENTH AFFIRMATIVE DEFENSE

(Express/Implied Malice)

SANDBAR denies at any time acting either with express or implied malice in any way in
regards to the Plaintiffs, thereby barring a claim for punitive damages as a matter of law.

ELEVENTH AFFIRMATIVE DEFENSE

(Punitive Damages Unconstitutional)

Nevada Revised Statute 42.010 does not provide adequate safeguards for its application and is
therefore void for vagueness under the due process clause of the 14" Amendment of the United States
Constitution and the Nevada Constitution, Article 1, Section VII.

TWELFTH AFFIRMATIVE DEFENSE
(Bifurcation)

SANDBAR is entitled, in the interest of a fair trial, to a bifurcated proceeding in which

evidence of financial worth is introduced to the jury after a preliminary finding of punitive liability.

THIRTEENTH AFFIRMATIVE DEFENSE

(Burden of Proof)

Fairness and constitutional due process require that punitive liability and damages be proven
by clear and convincing evidence.

FOURTEENTH AFFIRMATIVE DEFENSE

(Reduction of Damages)

Punitive damages, if any are awarded, must be reduced by reason of the fault of the Plaintiffs
and the circumstances under which this action arose.
FIFTEENTH AFFIRMATIVE DEFENSE
(Waiver)

SANDBAR is informed and believes that Plaintiffs, orally and/or in writing, waived all claims

against SANDBAR, thereby barring any recovery by Plaintiffs.
SIXTEENTH AFFIRMATIVE DEFENSE
(Release)

SANDBAR is informed and believes that Plaintiffs, orally and/or in writing, released
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SANDBAR for any claims, thereby barring any recovery by Plaintiffs.
SEVENTEENTH AFFIRMATIVE DEFENSE

(Indemnity)

SANDBAR is informed and believes and thereon alleges that Plaintiffs, orally and/or in

writing, agreed to defend, indemnify and hold harmless SANDBAR for any and all claims and
damages arising out of the rental of the vehicle at issue in the Complaint on file herein, thereby barring
or diminishing Plaintiffs” claims against SANDBAR.

EIGHTEENTH AFFIRMATIVE DEFENSE

(Breach of Contract)

SANDBAR is informed and believes and thereon alleges that Plaintiffs breached the contract
between Plaintiffs and SANDBAR, thereby barring or diminishing Plaintiffs’ recovery therein.

NINETEENTH AFFIRMATIVE DEFENSE

(Unclean Hands)

SANDBAR is informed and believes, and thereon alleges, that the claims of the Plaintiffs are
reduced, modified and/or barred by the doctrine of Laches.

TWENTIETH AFFIRMATIVE DEFENSE

(Supervening or Intervening Cause)

SANDBAR is informed and believes, and thereon alleges, that the claims of the Plaintiffs are
reduced, modified and/or barred by a supervening and/or intervening cause.

TWENTY-FIRST AFFIRMATIVE DEFENSE

(Reservation of Rights)

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not have been
alleged herein insofar as sufficient facts were not available for Defendants after reasonable inquiry.

PRAYER FOR RELIEF

WHEREFORE, based upon the above and foregoing, SANDBAR respectfully requests this

Court for relief as follows:

1. That Plaintiffs take nothing by way of their Amended Complaint;
2. That Plaintiffs’ Amended Complaint be dismissed with prejudice;
8
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3. That SANDBAR be awarded all costs incurred in the defense of this action, including
reasonable attorneys’ fees; and
4. For such other relief as this Court deems just and proper under the circumstances.

COUNTERCLAIM OF SANDBAR POWERSPORTS, LLC

Counter-Claimant, SANDBAR POWERSPORTS, LLC (“SANDBAR” or “Counter-
Claimant”) by and through its counsel of record of the law firm of Litchfield Cavo LLP, hereby alleges
as follows:

GENERAL ALLEGATIONS

1. Counter-Claimant is and was a limited liability company organized, existing and
formed under and in accordance with the law of the State of Nevada and authorized to conduct business
in the State of Nevada.

2. Counter-Defendant, JOHN BORGER, is and was a resident of Owatonna, Minnesota.

3. Counter-Defendant, SHERRI BORGER, is and was a resident of Owatonna,
Minnesota.

4. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendants are a married couple and the natural parents and legal guardians of their minor son, F.B.

5. Counter-Claimant refers to and incorporates herein each and every allegation made by
Plaintiffs/Counter-Defendants contained in Plaintiffs’ Amended Complaint for the sole purpose of
cstablishing the fact that Plaintiffs/Counter-Defendants have commenced suit against Counter-
Claimant, but without admitting, in whole or in part, any of the allegations contained in Plaintiffs’
Amended Complaint.

6. On or about October 18, 2016, Counter-Defendants rented a 2017 Polaris RZR XP4
900 (the “RZR”) from Counter-Claimant.

7. Prior to taking possession of the RZR, Counter-Defendants participated in an
inspection of the vehicle with a Counter-Claimant employee.

8. Prior to taking possession of the RZR, Counter-Defendants received an orientation of
the RZR by a Counter-Claimant employee, during which they were shown how to work the RZR.

9. During the orientation, Counter-Defendants were told that they should drive slowly
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and, if necessary, stop the vehicle and inspect the trail on foot to make sure it was safe before
proceeding in the RZR.
10. Counter-Defendants were told verbally and in writing that their children, ages 17 and
19, were not allowed or authorized to drive the RZR, as the company required all drivers to be at least
25 years old.
11. Prior to driving the vehicle away from Counter-Claimant’s rental location, Counter-
Defendants read and voluntarily signed a number of documents, including but not limited to:
a. The Rental Contract, attached hereto as Exhibit A.
b. The Participant Agreement, Release and Assumption of Risk agreement (“Release
and Assumption of Risk Agreement”), attached hereto as Exhibit B.
12. The Rental Contract was initialed in various places by both Counter-Defendants and
signed in its entirety individually by Counter-Defendants.

13, The Rental Agreement, signed by Counter-Defendants, stated, in part, as follows:

READ THE FOLLOWING SECTIONS FULLY AND CAREFULLY PRIOR TO
SIGNING. THIS IS A LEGALLY VALID AND BINDING OBLIGATION TO
RELASE COMPANY FROM ALL KNOWN AND UNKNOWN RISKS, AND TO
INDEMNIFY COMPANY AGAINST CLAIMS BROUGHT AGAINST IT
BASED UPON YOUR USE OF THE VEHICLE. THIS INSTRUMENT
AFFECTS IMPORTANT LEGAL RIGHTS.

See, Exhibit A.

14. By their signatures, Counter-Defendants acknowledged and confirmed that they read
the Rental Agreement and understood that they were releasing and discharging Counter-Claimant from
any and all claims arising out of their use, misuse or abuse of the RZR. See, Exhibit A.

15. By their signatures, Counter-Defendants agreed to protect Counter-Claimant, and to
defend and indemnify and hold harmless Counter-Claimant from any claims, losses, causes of action,
and expenses, including legal expenses and reasonable attorneys’ fees arising in any way out of the
use, maintenance and operation of the RZR. See, Exhibit A.

16. By their signatures, Counter-Defendants acknowledged, confirmed and agreed that
they had been fully instructed, and fully understood how to operate the RZR in a safe and proper

manner; that they, at all times, agreed to observe and cause to be observed by all users of the Razer all
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proper safety precautions in the use and operation of the RZR; and, that they would be responsible at

all times for the safety of any and all riders and passengers or any other individuals on or near the

RZR. See, Exhibit A.

17. By their signatures, Counter-Defendants acknowledged, agreed and confirmed that

they were aware of, and understood that “Prohibited Actions” included, but were not limited to the

following:

Reckless driving such as jumping, driving too fast, rock crawling, sliding or

spinning in circles/doing donuts in the vehicle;

Riders under the age of 18 riding without a helmet and eye protection;

Allowing an unauthorized driver to drive the vehicle with [sic] approval from

Counter-Claimant.

See, Exhibit A.

18.  Above Counter-Defendants’ signatures, the Rental Agreement stated as follows:

RENTER PLEASE NOTE: YOU ARE LIABLE AND RESPONSIBLE FOR ANY AND ALL

TERMS AND CONDITIONS IN THIS CONTRACT EVEN IF
YOU DON’T TAKE THE TIME TO READ IT.

See, Exhibit A.

19.  The Release and Assumption of Risk Agreements signed by Counter-Defendants,

stated in part as follows:

a.

In consideration of the services of Sandbar Powersports, LLC, a Nevada limited liability
company, its agents, owners, officers, volunteers, participants and all other persons or entities
acting in any capacity on its behalf (hereinafter collectively referred to as “Company”), the
undersigned (hereinafter “I” or “participant”) hereby agree [sic] to release, indemnify, and
discharge Company, on behalf of myself, my spouse, my children, my parents, my heirs,
assigns, personal representative and estate as follows:

Assumption of Risk. | ACKNOWLEDGE THAT MY PARTICIPATION IN ATV/UTV
RIDING ACTIVITIES ENTAILS KNOWN AND UNANTICIPATED RISKS THAT COULD
RESULT IN PHYSICAL AND EMOTIONAL INJURY, PARALYSIS, DEATH, OR
DAMAGE TO ME, TO PROPERTY OR TO THIRD PARTIES. I UNDERSTAND THAT
SUCH RISKS SIMPLY CANNOT BE ELIMINATED WITHOUT JEOPARDIZING THE
ESSENTIAL QUALITIES OF THE ACTIIVTY ... I EXPRESSLY AGREE TO ACCEPT
AND ASSUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY. MY
PARTICIPATION IN THIS ACTIVITY IS PURELY VOLUNTARY, AND I ELECT TO
PARTICIPATE IN SPITE OF THE RISKS.

Waiver of Claims; Indemnification. I hereby voluntarily release, forever discharge, and agree
to indemnify and hold harmless Company from any and all claims, demands, or cause of action,
which are in any way connected with my participation in this activity or my use of the
Company’s Vehicles, equipment or facilities, including any such claims which allege negligent
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acts or omissions of Company.

See, Exhibit B.

20.  The Release and Assumption of the Risk Agreements specifically noted that the risks
being voluntarily assumed by Counter-Defendants included, but were not limited to, injury resulting
from being jolted, jarred, bounced, thrown about and otherwise shaken during rides, injuries resulting
from items or conditions on the trail such as holes bumps, ruts, obstacles, tree limbs and branches or
rocks, and injury resulting from loss of control of the vehicle. See, Exhibit B.

21. Counter-Defendants also specifically acknowledged that Counter-Claimant and its
employees™ ability to provide for the safety of participants such as Counter-Defendants and their
children is limited by the inherent risks and uncertainties related to the use of the RZR, the RZR itself,
weather conditions and the extent to which participants follow instructions and rules, whether written
or orally expressed by Counter-Claimant’s employees. See, Exhibit B.

22. Directly above the portion of the Release and Assumption of the Risk Agreement

signed by Counter-Defendants, the document states as follows:

By signing this document, I acknowledge that if anyone is hurt or property is
damaged during my participation in this activity, I may be found by a court of law
to have waived my right to maintain a lawsuit against the Company on this basis of
any claim from which I have released them herein.

I have had sufficient opportunity to read this entire Agreement.
I have read and understood it, and I agree to be bound by its terms.

See, Exhibit B.

23. The Release and Assumption of the Risk Agreement was accompanied by exhibit A to
the Agreement, setting forth instructions and rules, which Counter-Defendants and their children
acknowledged and agreed to follow.

24.  The Driver/Rider Usage Rules set forth in exhibit A to the Release and Assumption of
Risk Agreement included, but were not limited to, the following:

a. only the authorized drivers on the Rental Agreement were allowed to drive the
rental vehicle;
b. all passengers under the Age of 18 were required to wear a helmet as required by

Arizona law;
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c. as the drivers of the rental vehicle, Counter-Defendants acknowledged that they
were responsible for everything and anything that happens with respect to the rental
vehicle and its use, and with respect to any passengers;

d. the minimum driver age limit for the Polaris RZR 900 was 25+

See, Exhibit B.

25. Counter-Defendants, agreed and acknowledged their understanding that, if any of the
Driver/Rider Usage Rules were violated, as the renter(s) of the Vehicle, they would lose the rental
deposit and would be responsible for any and all damages arising from such violation, and any
participant acting in violation of these Driver Usage Rules would be responsible for any and all
damages arising from such violation. See, Exhibit B.

26. Counter-Defendants were given a helmet for their minor son, F.B., to wear pursuant to
the rules to which they had agreed.

27. On behalf of his minor son, Counter-Defendant, JOHN BORGER, agreed that F.B.
would use the helmet being provided by Counter-Claimant. See, Exhibit B.

28. Counter-Defendants each acknowledged on the Release and Assumption of the Risk
Agreement their own refusals to wear a helmet. See, Exhibit B.

29. Counter-Defendant, SHERRI BORGER, signed an “Addendum to Dealer’s Rental
Insurance Agreement,” in which she declined to purchase the optional SLI (Supplemental Liability
Insurance) and PAI/PEI (Personal Effects/Personal Accident Insurance) coverage.

30. Counter-Defendant, JOHN BORGER, signed a “Pre Rental Check Out,” agreeing and
acknowledging that he “understands and knows where all the controls are and how they work;” and
that he has “read and [has] been given basic ATV riding instructions.”

31.  Counter-Defendants were not compelled to participate in the activity involving the
RZR, reviewed the Agreements, and voluntarily signed the Agreements.

32. On October 18, 2016, at approximately 10:25 a.m., shortly after signing the Rental
Agreement and Release and Assumption of the Risk Agreement and taking possession of the rented
RZR, an employee of Counter-Claimant received a call in which Counter-Defendant, JOHN

BORGER, explained that he had tipped over the RZR, that Counter-Defendant, SHERRI BORGER,’s
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arm was under the RZR and that the arm was barely attached. He advised that they were in Bison
Wash.

33.  The Counter-Claimant employee called 911 and Counter-Defendant, JOHN BORGER,
was given instructions regarding activation of the GPS system to allow emergency personnel to find
them.

34. Counter-claimant’s employees immediately went to Bison Wash, where emergency
personnel were already on scene.

35. Counter-Defendants and their children were located and medical personnel attended to
Counter-Defendants.

36. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised that he had driven across a small incline, was coming back down
and was going too fast when he started to make a turn and the RZR flipped on its side.

37. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. John Kole of the Mohave County Sheriffs’ Office that he,
JOHN BORGER, had been driving the RZR, turned left, and the machine rolled over on its right side.

38. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. Kole that inexperience in driving the machine is what
caused the accident.

30. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. Kole that he was not sure how fast he had been driving
when the accident occurred, but thought he may have been going about 20 miles per hour.

40. Counter-Claimant is informed and believes and thereon alleges that Lake Havasu City
Police Department’s Officer Murdock advised Sgt. Kole that Counter-Defendant, JOHN BORGER’s,
two children had been riding in the back seat and that Counter-Defendant, SHERRI BORGER, had
been in the front passenger seat at the time of the accident.

41. Counter-Claimant is informed and believes and thereon alleges that Sgt. Kole also
spoke to Counter-Defendant, JOHN BORGER»’S, minor son, F.B, and daughter, Jade Borger, at the

scene of the accident.
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42. Counter-Claimant is informed and believes and thereon alleges that F.B. corrected Sgt.
Kole’s understanding of the location of the accident, but did not correct Sgt. Kole’s understanding that
his father, Counter-Defendant, JOHN BORGER, had been driving. F.B. advised Sgt. Kole that he had
been sitting in the back seat at the time of the accident.

43. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, SHERRI BORGER, was transported by helicopter to the hospital.

44, Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, was transported away from the scene by medical personnel in an ATV-
type vehicle.

45. Upon retrieving the RZR, Counter-Claimant’s employee, David Lehmitz, noted that
the RZR was in high gear and in 4-wheel drive mode.

46. Counter-Defendant, SHERRI BORGER, suffered serious injuries at the time her son
was driving the RZR.

47. Counter-Claimant is informed and believes and thereon alleges that on October 25,
2016, Counter-Defendant, SHERRI BORGER, advised Sgt. Kole that she was not sure of the seating
position of her children prior to the accident, but that he should speak to Counter-Defendant, JOHN
BORGER, to obtain that information.

48. Counter-Claimant is informed and believes and thereon alleges that on October 26,
2016, Sgt. Kole was able to reach Counter-Defendant, JOHN BORGER, on his cell phone. At that
time, Counter-Claimant is informed and believes and thereon alleges that, Counter-Defendant, JOHN
BORGER, admitted that upon arriving in the areca off of Bison Road, he and his son, F.B., switched
seats, placing F.B. in the driver’s seat and Counter-Defendant, JOHN BORGER, in the back
passenger-side seat, behind his wife and next to his daughter at the time of the accident.

49. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. Kole that F.B. drove for a few minutes on the flat area, then
turned left, at which time the RZR went over onto its right side, perhaps the result of the tire getting
caught on a rock.

50. Counter-Claimant is informed and believes and thereon alleges that Counter-
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Defendant, JOHN BORGER, advised that at the time of the accident, his minor son, F.B., was driving
approximately 25-30 miles per hour.

51. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised that the helmet found in the vehicle was intended for his son
who was under 18, but that it was not used.

52. Counter-Claimant is informed and believes and thereon alleges that on November 4,
2016, Counter-Defendant, JOHN BORGER, again confirmed to Sgt. Kole that his son, F.B., had been
driving the RZR at the time of the accident.

53. Counter-Claimant is informed and believes and thereon alleges that F.B. was under the
age of 18 at the time of the accident.

54. Counter-Claimant is informed and believes and thereon alleges that F.B. was not an
authorized driver of the RZR.

COUNT 1

(Express/Contractual Indemnity)

55. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 54 of this Counterclaim as though fully set forth herein.

56. Counter-Defendants, expressly agreed to protect Counter-Claimant. Specifically,
Counter-Defendants expressly agreed to defend, indemnify and hold harmless Counter-Claimant from
and against any demands, claims, losses, causes of action, expenses, legal expenses, and attorneys’
fees which are in any way connected with, or in any way arising out of the use, maintenance and
operation of the RZR.

57. Counter-Claimant was not negligent in any way and no act or omission by Counter-
Claimant caused the accident at issue. However, even if any act or omission of Counter-Claimant
caused or contributed to the accident, Counter-Defendants agreed to protect Counter-Claimant and
expressly agreed to defend, indemnify and hold harmless Counter-Claimant for all claims, demands
or causes of action, including any such claims which allege negligent acts or omissions of Counter-
Claimant.

58.  Counter-Claimant denies any liability for the damages and injuries alleged by
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Plaintiffs. However, to the extent that Counter-Claimant is found to have any liability, pursuant to the
terms of the Rental Agreement and the Release and Assumption of the Risk Agreement (collectively
referred to herein as the “Agreements™), Counter-Claimant is informed and believes and thereon
alleges that it has defense and indemnity rights from Counter-Defendants for the injuries and damages
alleged by Plaintiffs.

59. By this action, Counter-Claimant tenders the defense and indemnity of Plaintiffs’
claims to Counter-Defendants.

60.  Pursuant to the terms of the Agreements entered into between Counter-Claimant and
Counter-Defendants, Counter-Defendants, and each of them, have the duty to defend, indemnify and
hold harmless Counter-Claimant in the action filed by PlaintifTs.

61. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs” action and bring this action. Counter-Claimant is entitled to recover attorneys; fees
and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the contractual
provisions of the Agreements.

COUNT 11
(Implied Indemnity)

62. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 61 of this Counterclaim as though fully set forth herein.

63. Counter-Claimant is informed and belies and thereon alleges that Counter-Defendants
entered into written, oral and/or implied agreements with Counter-Claimant.

64. By reason of the foregoing, to the extent that Plaintiffs recover against Counter-
Claimant, Counter-Claimant is entitled to implied contractual indemnity from Counter-Defendants,
and each of them, for injuries and damages sustained by Plaintiffs, if any, for any sums paid by way
of settlement or, in the alternative, for judgment rendered against Counter-Claimant based upon
Plaintiff’s Complaint.

65. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and to bring this action. Counter-Claimant is entitled to recover attorneys’

fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
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contractual provisions of the Agreements.
COUNT 111

(Breach of Contract)

06. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 65 of this Counterclaim as though fully set forth herein.

67. Counter-Claimant and Counter-Defendants entered into Agreements as described
herein. See, Exhibits A and B.

68.  Counter-Defendants voluntarily agreed to the terms and conditions of the RZR rental
as set forth in the Agreements.

69.  Counter-Claimant has fully performed all conditions, covenants and promises required
by it to be performed in accordance with the terms and conditions of said Agreements.

70. Counter-Claimant is informed and believes and thereon allege that Counter-
Defendants, and each of them, breached terms, condition and duties set forth in said Agreements,
including, but not limited to: (1) allowing an unauthorized driver to drive the RZR in violation of the
terms of the written Agreements and verbal instructions; (2) allowing a person under the age of 25 to
drive the RZR in violation of the terms of the written Agreements and verbal instructions; (3) failing
to require F.B. to wear a helmet in violation of the terms of the written Agreements and verbal
instructions; (4) driving the RZR in a reckless manner in violation of the written Agreements and
verbal instructions; and, (5) by bringing suit against Counter-Claimant in violation of their assumption
of the risks associated with the off-road vehicle activity, in violation of their waiver of liability as to
Counter-Claimant, and in violation of their agreement to accept responsibility for everything and
anything that happens with respect to the RZR and/or the passengers.

71. As a direct and proximate result of Counter-Defendants’ breaches of contract, Counter-
Claimant has been damaged in a sum which is currently unascertainable. Counter-Claimant will seek
leave of court to amend this Counterclaim once such sum can be reasonably ascertained.

72. As a direct and proximate result of the breaches of contract by Counter-Defendants,
and each of them, Counter-Claimant has incurred and will continue to incur costs and expenses

including, but not limited to, litigation costs, attorneys’ fees and consultants’ fees in connection with
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the Complaint filed by Plaintiffs in the action on filed herein to the general damage of Counter-
Claimant, as will be shown according to proof at the time of the trial of this matter. Counter-Claimant
will seek recovery of the legal fees incurred in defending Counter-Claimant.
COUNT IV
(Equitable Indemnity)

73. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 72 of this Counterclaim as though fully set forth herein.

74. Counter-Claimant is informed and believes and hereon alleges that any and all injuries
and damages alleged by Plaintiffs in the Complaint were caused by Counter-Defendants, and each of
them, arising out of and in connection with their own negligence, negligent entrustment and breaches
of the contractual terms of the Agreements.

75. Counter-Claimant is informed and believes and hereon alleges that Counter-
Defendants agreed to be responsible for any and all injury and damage arising out of the rental and
use of the RZR.

76. In equity and good conscience, if Plaintiffs recover against Counter-Claimant herein,
by way of sums paid by settlement or by judgment rendered against Counter-Claimant based upon
Plaintiffs’ Amended Complaint, then Counter-Claimant is entitled to an equitable indemnity
apportionment of the liability and contribution among and from the Counter-Defendants, and each of
them, according to their respective faults for the injuries and damages allegedly sustained by Plaintiffs,
if any.

77. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and to bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT V
(Negligence)
78. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1

through 77 of this Counterclaim as though fully set forth herein.
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79. Counter-Defendants, and each of them, owed a contractual and/or legal duty to
Counter-Claimant and others, including Plaintiffs, to exercise due and reasonable care in the use of
the RZR.

80. Counter-Defendants failed to act reasonably and failed to exercise due and reasonable
care in the use of the RZR.

81. Counter-Defendants failed to act reasonably and failed to exercise due and reasonable
care by entrusting the RZR to an unauthorized and minor driver, F.B.

82. By failing to use due and reasonable care, Counter-Defendants breached their duty
owed to Counter-Claimant and others, including Plaintiffs.

83. The acts and omissions of Counter-Defendants, and each of them, were the direct and
proximate cause of any and all injuries and damages, if any, incurred by Plaintiffs and Counter-
defendant.

84. Counter-Claimant is informed and believes and thereon allege that Plaintiffs” damages,
if any, were proximately caused by Counter-Defendants, and each of them, and that Counter-
Defendants are liable for the damages sound by Plaintiffs in the Complaint.

85. The breaches of the aforementioned duties by each Counter-defendant, as described in
the preceding paragraphs, were and are the actual and proximate cause of damages to Counter-
Claimant in excess of $15,000.00.

86. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VI

(Contribution)

87. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 86 of this Counterclaim as though fully set forth herein.
88. Based upon the acts and/or omissions of Counter-Defendants, and each of them, if a

judgment is rendered on behalf of Plaintiffs, Counter-Claimant is entitled to contribution from each of
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the Counter-Defendants in an amount proportionate to the amount of negligence and/or fault
attributable to each of the Counter-Defendants.

89. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VII

(Negligent Entrustment)

90. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 89 of this Counterclaim as though fully set forth herein.

91. Counter-Defendants allowed F.B. to drive the RZR contrary to the Agreements and
contrary to verbal instructions by Counter-Claimant employees.

92. Counter-Claimant is informed and believes and thereon alleges that the injuries, harm,
and damages, if any, were incurred by Plaintiffs as a result of the use of the vehicle by F.B, in a
negligent and reckless manner, which because of youth and inexperience, Counter-Defendants knew,
or had reason to know, was likely.

93. Allowing F.B. to drive the RZR involved an unreasonable risk of harm to others.

94, Counter-Defendants, as the renters and authorized drivers of the RZR, had the right,
power and duty to prohibit the use of the RZR by F.B.

95. Counter-Defendants knew, or had reason to know, that because of youth, inexperience,
the Driver/Rider Usage Rules, and the Agreements with Counter-Claimant, F.B. was likely to drive
the RZR in a negligent and reckless manner,

96.  Plaintiffs’ injury, damages and harm, if any, were a direct result of Counter-Defendants
negligently entrusting F.B., who operated the RZR in a negligent and reckless manner.

97. The breaches of the aforementioned duties by each Counter-Defendant, as described in
the preceding paragraphs, were and are the actual and proximate cause of damages to Counter-
Claimant in excess of $15,000.00.

98. It has been necessary for Counter-Claimant to retain the services of legal counsel to
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defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VI

{(Declaratory Relief)

99. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 98 of this Counterclaim as though fully set forth herein.

100. At all times, Counter-Claimant has been in compliance with the terms of the
Agreements.

101.  Counter-Defendants’ actions constitute negligence, breach of contract, express
assumption of the risk, waiver, a duty to defend Counter-Claimant in any action brought arising out
of Counter-Defendants’ use of the RZR and a duty to indemnify and hold harmless Counter-Claimant
for any liability arising out of Counter-Defendants’ use of the RZR.

102.  Counter-Claimant contends that it is entitled to indemnity and contribution from
Counter-Defendants based upon the legal theories set forth herein.

103.  Counter-Claimant seeks a judicial determination of its rights under the Agreements and
a finding by this Court that Counter-Defendants are required to defend and indemnify Counter-
Claimant for any claims, suits, or liabilities arising out of Counter-Defendants use or misuse of the
RZR.

104.  Counter-Claimant secks a judicial determination that, pursuant to the terms of the
Agreements, Plaintiffs/Counter-Defendants, and each of them, have released and waived any and all
claims against Defendant/Counter-defendant arising out of or relating to Plaintiffs’/Counter-
Defendants’ use of the RZR.

105.  Counter-Claimant seeks a judicial determination that, pursuant to the terms of the
Agreements, Plaintiffs/Counter-Defendants expressly, voluntarily and contractually assumed the risk
of any and all injuries and damages arising out of their use of the RZR.

106.  There exists a bona fide, actual, present and practical need for a legal determination by

this Court of the respective rights, duties and obligations of Counter-Claimant and Counter-Defendants
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in connection with the matter herein alleged.

107.  Counter-Claimant and Counter-Defendants have an actual, present controversy in the
subject matter described herein.

108.  This issue is ripe for judicial determination because it presents an existing controversy
as to the parties’ rights and obligations at issue herein.

109.  Accordingly, Counter-Claimant is entitled to a declaratory judgment that (a)
Plaintiffs/Counter-Defendants have waived their ability to bring this action against Counter-Claimant;
(b) Plaintiffs/Counter-Defendants expressly and impliedly assumed the risks of injury and damage
arising out of their use of the RZR; (¢) Plaintiffs/Counter-Defendants are in breach of the Rental
Agreement and the Release and Assumption of the Risk Agreement; and (d) Plaintiffs/Counter-
Defendants are required to defend and indemnify Counter-Claimant for any and all liabilities arising
out of Counter-Defendants’ use of the RZR.

110.  Counter-Claimant has been required to retain the services of an attorney to defend the
Complaint and to prosecute this action and is therefore entitled to recover its reasonable attorneys’
fees and costs as a result.

WHEREFORE, Counter-Claimant prays for judgment against Counter-Defendants, and each
of them, as follows:

1. For general and special damages in excess of $15,000.00;

2. For indemnity, all damages and/or economic losses that Plaintiffs and/or any other
parties recover against Counter-Claimant by way of judgment, order, settlement, compromise or trial;

3. For reasonable attorneys’ fees, costs, and expert costs and expenses pursuant to

statutory and contract Jaw and the terms of the Agreements;

4, For pre-judgment interest;

5. For consequential damages in excess of $15,000.00;

6. For incidental damages in excess of $15,000.00;

7. For contribution pursuant to NRS 17.225;

8. For a declaration of the rights and obligations of the parties, including but not limited

to, a declaration that Counter-Defendants are required to defend and indemnify Counter-Claimant for
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any claim, suit or liability arising out of Counter-Defendants’ rental and use of the RZR;
9. For such other and further relief as the court may deem just, equitable and proper.

CROSSCLAIM OF SANDBAR POWERSPORTS, LLC

Cross-Claimant, SANDBAR POWERSPORTS, LLC (“SANDBAR?” or “Cross-Claimant™) by
and through its counsel of record, the law firm of Litchfield Cavo LLP, and for its Crossclaim against
POLARIS INDUSTRIES, INC. (“POLARIS” or “Cross-Defendant™), hereby affirmatively allege as
follows:

1. Plaintiffs” causes of action sets forth claims for recovery under theories of “product
liability,” as defined in ARS 12-681.

2. SANDBAR is considered a “seller” of the RZR that is alleged to be defective in
Plaintiffs’ Amended Complaint in accordance with ARS 12-681(7).

3. POLARIS is a manufacturer of the RZR that is alleged to be defective in Plaintiffs’
Amended Complaint in accordance with ARS 12-681(1).

4, On or about January 15, 2018, SANDBAR tendered its defense in this action to
POLARIS.

5. On or about January 25, 2018, POLARIS rejected SANDBAR’s tender of defense.

6. No defenses to the statutory indemnity provided to a seller by a manufacturer under
ARS 12-684 are present.

7. Pursuant to ARS 12-684, POLARIS is responsible for indemnifying SANDBAR for
costs and attorneys’ fees incurred in this action, as well as any Judgment.

WHEREFORE, SANDBAR prays for judgment against POLARIS, as follows:

1. For a Judgment in favor of SANDBAR and against POLARIS, awarding SANDBAR
its costs and attorneys’ fees incurred in defending this action as well as indemnification for any
Judgment that may be entered against it as a result of product liability claims asserted by the Plaintiffs
in Plaintiffs’ Amended Complaint, including any attorneys’ fees and/or litigation costs, taxable and
non-taxable, incurred in such defense; and
1/

"
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2. For such other and further relief as the court may deem just, equitable and proper.

Dated: February Z; ,2018

LITCHFIELD CAVO LLP 7

By: (O 1
GRIFFITH'H. HAYES, ESQ.
Nevada Bar No. 7374
MARISA A. POCCI, ESQ.
Nevada Bar No. 10720
KEIVAN A. ROEBUCK, ESQ.
Nevada Bar No. 14110
3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada §9169
Telephone: (702) 949-3100
Facsimile: (702) 916-1776
Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant Sandbar
Powersports, LLC
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1800 Counlryshire -
Loke Hivasu City, AZ 88403

M

Sandbar Powersports, LLC ("Company”} agrees to rent tie following vehicle, a new or recent model Polaris, including alf

-parts and accessories thereto (“Vehicle”) to.Renter, upon the condition that Reater agrees o ol terms ;Aﬁd_ vonditions set forth
below, including the release of. claims, and evidences Renter's agrecinent with hisher sipnature in.the space provided, As-used
hercin, the term “Renter shall includé the porson lsted above and signing this Agroement, as well asall other pefsans using

‘tho rented Yehicls 5 zn Openior of ng a possenger.

. .. BINDING QBLIGATIGN TO RELEASE COMPANY FROM ALL KNGWN AND UNKNOWN R

| READ THE FOLLOWING

ShEll ki b ~ 3id) f"Bf&‘.‘

A RE 0

o

SECTIONS FULLY AHD CARERULLY PRIOR Y0 SIGHING;

' THIS (8 A LEGALLY VALID AND
ISKS, AND TO INDERNIFY
{OF THE VEHIGLE::

COMPANY AGAINST. GLAIMS BROUGHT AGAINST IT BASED UPON YOUR USE
: o C T THIS INSTRUMENT 'AFFECTSlMFOETA&!T;LEGALR!GHTS.

TERMS AND CONDITIONS

1

X Wit vilid driver's licenke e Sig ; ,
VEHICLE T WILL NOT-HAVEMORE ‘!'f'ff\H 'I'IHREE‘I‘A_SSENGERS'ON T i
‘Arceptuble Use, Renter suknoledges that hefshe tins been fully instructed aail fully undirstands hiw

Release and Waiver of Claims; Indemaification. For valuable cansideration, the reccipt and-sufficiency of which:are hereby
acknowledged, Renter does herehy remise, release, and forever discharge Company, snd its agenls, servants, successors, heirs,
executors, administrators, personat representatives and owners from which boal is feased, of and from all, and afl manner of,
actions, causes of action, suits, proceedings, debts, dues, contracts, judgments, damages, claims, and demands whatsoever in faw

£." o ‘equity,” which ‘Renter ever had, now has, or which Renter's heirs, executors, sdministrators or personal. répresentatives

Renter ngrees. to hold harmless the Company and to defend and indeminify Company for, fron: any ugainst aff clal

-.-opeation or use of the lensed Vehicle duri
Velicle upon its return. Compnny shal
. Ioit on the Vehicie of the conehisian of the

nd Company HAS NOT MADE AND DOES NOT MAKE ANY REPRESENTATION, WARRANTY; OR
-OR IMPLIED, T
CYERIC

.. -may-only-be used on SR
- Intersstin any-af said Vehicle to othiz

‘A, The LiiviAty is ;
B, Reckloss driving such bs Jumping, driving tao fast, fock omwling

n

herealter can, shall, or iy have for of by reason of any matter, cause; of thing whatsoever urising out of this Agreemen out of
the use, misuse, or abuse of e Vehicle, or in any way arising oui of the rental relationiship between Renter:and. Sompany,

¢ ims, losses,
causes of action, and expenses, dncluding legat expenses and reasonable attomeys® fees whicther. incirnd Y the Renter or by
those-nuiking claim against tis Reater, atising in any way out of the use, maintenance and operation ol the tased Vehicls,
Assymption 6f Risk. Renter acknowledges that the activilies for which the Vehicle i3 desfgned: fnclude. iiher t: dangers,
including therisk” of bodily injury, dismemberment and/or deatli, Rexiter hereby assumes the visk of any harm, sceident or
damage which may be doric to or suffered by the Renter, any person who operaiss; is a,'passgngéf"injo@uﬁ&»lhcxw ehicleor "~
1o the personal propeity of any of them arfsing out. of the uise of the Vehicle, including damage: cobsed by any'ds

-Vehiicle or dunags caused: by negligence of the Company. Renfer hierehy forever relcasis and walves any and all slainis which

way arise against the Company gad ils agents forinjuri damags whifch may b suse ‘anising-in anyway oul-of the.
responsibility to remove all personalprg

propéntyof Reiler or of athers which g

Insursnge. Renter cortifles tint Renfor hay nd
participating, o ofse Reater agiees 1§ Hear the eastg ) 4 e o
Yehitlo Hented As T Rovfér acknswicdpes that the Vehiicle is rented AS 18 Compeny s not & manufucturer of this Vehicle
_ NTATION, ¥ ‘COVENANT, EXPRESS
 CONDITION, QUALITY, DURABILITY OR SUITABILITY OF THE LEASED
TY ORFITNESS FOR-ANY PARTICULAR PURPOSE, NO-RIEFUNDS WILL BE

. WITH
- NOR-OF 115

HE

#nd othervise Tor sl Vehicles sented. The Vehicles

desipnated ()

, o operate the Veiels in a safy /
and proper manner, Renter shall at 8!} tfoes ndhere (b the precantion practices, rules and safety instructions speeified by the Company.,
Renter agrecs (o ahserve and eausie o he olservad by alt users of the Vehicle all praper safety precautions in the use aod operntion of
the Vehicle, und agrees nat to use orallow othors o use the Velicle in a manier other than a8 intended by the mant; . Renter shalt
be responsible at wl times for the safely of any wnd ofl riders nnd passengers or any other individunls ‘on of Rear the Vehicle and
acknowledges that the Comspany-will not be liable for any accldents capsed by naturil dizasiens of sy necidents that are oul of éantrol of
the Company, - ’

Prohibited Actlons. 1 Rentér engages in one or more probibited activities, he or sheswill be in violution of this Agreemeny; the
vehicle will be vepossessed-ot Renter’s expense, swithout efund, and Renter will be charged '$500.fine'in addition to dumages,
Prohibited actions inclugde: R T T S s e s

ot fizonsed for or alfowed (0 be driven dovwm the Hwy 95,
sliding or spiny

cics/dolng dduu(ﬁ’)’yq‘t‘lxg,v:hiiig.

Ridors under tho age of 18 riding without & helmet & eye protect

D, Towingor uilawiég the Vohiclo 10 b towd without verbal or wiilicn spproval fram Companys..

E. - Orving the Vehicle up ar dowa any facline or decline of mare-than 15 degrees; -

F,  Alowing an unauthorized ;[ri\‘?gr to drive the vr:h{clc with op.r:mml,ifmm'gc b

 Ronter(s) have read end vezified all afommtion on (his fnge: Resiy 1+

- Paged
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1960 Sulinlyshi
Laia Havasy

g. Uge Ht‘gg{saﬂt Yovariges or drugs while fiding in or epiraig the Vehisle

H. Nousaofthe rontsd vl in or 4t 8 compitition teack, park or off road mge, . . LT
L Working on or uttempilng to ropair the Vehiele, by Renter, uny passenger-or.any other pefson without the prlarapproval of
the Company; :

J. Failing to notify tha Company of any. sccldent invalvicg the Vehiclo or Injury fo ._qrjy driver or passenuer during the
operation of the Vebhicle, . WL ‘ ’ o

& Daougss Al dviogonisepalrs W ahy park of the vahiols are ho tentor(s) sesporsibifty and shall be paid fur prior 1o losving s ke od
of the rental, Insunariee Gucs not cover flgt tines, roplacement of the tises, seats, wheels, isdy party; sfcering parts, suspénsion paris, roul,
misrors o dumages o the rol) eage. ‘ ) ‘ X -

9 Gondition of Vehicl unbn Refiirn, Renter. st return the Vehicle. 1o, our rentol, office; on. the date.and time specified in this
Agreenieit, and. in the same condition thal Reénter reccived it cxcept for ordinary-wear. Rentir s responsible forall damage 1o, grfoss -

or theft of, the Vehicle, including damag, d by weather, soud conditions and acts of nature, whelher or niot Renter is 3 foult. 1is
Renter™s-tesponsibility: to theroighly ‘inspect die: Vehicle for any -existing danisge-hefore the rentsl comménces wid to ensure. ooy

danage is docomenied on the Vehicle rental chieckout inspection, - Ay damizge ol dopumented. on the' foriy will bg: Renter's
sespansibifity.: Resier is respansible for the cost of the repait. or e notik cash retall volus of the Velilele on ilie date 6F the loss [fihe
Vihicle is not iepaitable o if we dect ndt o repair. th Vehiele, Losy of Use, Ditninished Value, and any sdministrative expetses wo
incur processing the claiin. Renfer is also resgonxible for any Joss rentnf fneome Uing was cousad by His or hor napligence, Renter must
report all uecidenis or incidents of theft-and vandalism to us and the polise.as soon a5 the Reater digeovers them. Renter i responsible
Tor puying te the appropriae 3rd party pil spplicablc costs and fees, ineluding, but not limited o tolls, parking. traffic und folt violutions,

foll cvasion fincs, citations, other fees, pengities, forfeityres, cour eysts, fowing, and stonige charges aceurring during the Rental Period.
I Rentee fails 1o pay the charging entities and we puy all or part of the charges on Reater's bebnlf, Renter witl reimburse us for all such
costs and, in addition, puy us an administrtive fee of $100 for each such charpe. Renter agrées that all charges, 85 onilined by the
paragraph and throughout this Agreement, nyuy be deducted from Renter's Secyrity Doposit. ‘To the exent that the Security Deposit
docs not cover all dunage costs, Renter agrees 1o pay Company oa the refuny of the Vehicle for any and all damuge to the Vehick
exceeding the Security Deposit, In the event-thint the vehicle is wialed; the renter is responsible for the deductabile on thie Insurmnee of
- 52500.00. NEITHER RENTER\WNOR ANY OTHER PERSON 1$° AUTHORIZED TO REPAIR OR' WORK' ON SAID VEHICLE
WITHOUT WRITTEN OR VERY AL FROM COMPANY. L Acce ¥ For Anv Apd ANCost/Damage To
The Vehicle.  Renfer's Initials w2 : ' ' o o
10 Cleaning Fee: Vehicles returedwith excesdide din, mud oF trash on or in the Veldels vented, will bé charged o $75.00-¢leaning feo,
1} Late Retwre/Exira Usnge: Fuel Costs, 1f Renter refurns the Vehicle after the'schaduled “Time 0™ indicated ubove, the Renter will be
chorged a-Tole fee 6f $75 per hnil hour per Vehicle. Renter.syrees (0-pay forall olf dnd gas consumed by the Vehiele for the wse of the
Vehicle by Renter. I the event Renter remins the Veliicls for an additional time period such retention shall be construed ns 3
continvance of this fease, of the samie nental rate described above, and under the same terms and conditions statcd herein, until the
Vebicle is relimed te Company, Any Sums owing by Renter for such extended rental shall be paid immediately upon retum of the
v e and yiy be withheld by Company fram the Secusity. Deposit.or charged oa Renters crodit/debit card or cash. .
cseue Costs. Renter i3 responsible Tor iy, SIS, Fescue: costs or costs refated fo gettin
. including, but not limited to. u 575 per haf hour Jabor charge, plts it and oif for ATVs used in e recovery,
13 Rentnl Depdsits Chiarge Authorization, | authorize the Compény-io chdrps my Credit or Debit Card ("Charge Cad”) for the rented
Vehicle listed in this Agreement. 1€ applicable; Lalso authorize the Company to charge my Chisrge Card for damages, cleaning and other
fecs i uecordance witly the provisions hercin, ' In the cvent that my Charge Card-will not. cowrall eharges, Iathorize the Company to
billnc, and/or cliarge a secondary credit or debit card or make anugements Jor payment 16 eaver sl el within 30°days: S 7
A4 Wenther Conditions, Copigany is.nas respansible:for.wdather cosuditions; aweathor chunges or unoredictable storms, Company de i
i, .. vefund seuita wmounis paid dus to wenther conditions, S e . R -

) éﬁiﬁ‘{g}_ Renter is fequired 1o tephios used fiiel, 1 Reter:docs #t tcpiaccfm:! Compar oy

chiirge Renter's Chinrge Card on-file fof the replscement fuel casd: Renter Haploros Fuplp Sundbar Replaces Fuet w2 0
15 -Alterationg/Chanues to Agresmeny. Renter shall not change.or after any portion or gask of il Agridwiont. Any attenipt by Renter 16
alter this Apreement shatl be of no effect and Renter shall furfvit the remal dejsosit paid and-ol) reatal privilepes.
17 RefuadiCancelation of§ 1 Policy, In the eveat ol @ meehunicnd fuilure through no 'I"gytt (;).l'.‘Rcmcr,. Comipany will Tsstic g Renat
- Credis Voucher, G paid by credit cand) or supply. Renter swith another Yehicls that 3y igels any pard of the e, -
damuges e rencal-beyond. repair proony uafiresdei i EAElIhY used tie ronfal 10 eid arly o

_ Tortime unusod. Reyal Grodit Voushsrs afe valid noriths beyond issue date, L :
$HQver Night Rentals. Renier I8 fully responsible for the Vehicle, Vehicle is yot allowed 1 be driven off roud aficr sunset sid bofore

Lo Snrise, After hour ciuergensy ells wiih bet billed 215150 un hour. R L R T A A
19 Nutifisatlon of. Beulfoys: In s évens thaf there is o problen witl the Vehiele, micharifcal or otherivise, Rénter must-dnunédiately
© notily Cempany of the problem. 1 Renter fails fo notify Conpany, any and il issugs with the Vehicle will be deemed the fault of the

fRenter. . . o R
20 Miseellagegus. This Agreenient embodics the entire agrecment and understusing among the parties herelo snd Supersedes:iny bther
repr iuns or age This Agn shall be binding upon the heirs, ddministrators, persanal rey ive, ory

and assigns of the Renter. This Agreement and pay dispuies urising there under shull be governed by the laws of Arizona. in case ol
ony fitllurc to faithfully pecform {e terais and covennats st {orth herein, the Renter party shall pay.all cosis and expenses, including
. rensobable altorney’s feoy, incurred in enfureing this Agecement or any ripht arising out.of such:breach, swhether or not the rental
‘period Bus eatlier terinated or any tawsail is:filed or similar actian taken to sceomplish the result sought or abiitined. No change or
* ;addition to this Agreemeatshall be effective or binding unless cvidenesyd in writing sianed by the Compiiny and th piorty apricing
‘petforn there ynder. Renter agrees that if any portion of this agreement 15 found fo-be void or uricnforegable; UiE remaining poriions
. shall remain in fill foree and effet. o e R S
21 The partiey acknowledpe that. Renter tas. deposiled the Security Deposit listed i this Agreement by cash or o signed VISA,-
MASTERCHARGE or DISCOVER creditcard, I tlie cvent of any damage to the Vehicle or 1o others or their property, Company
shall chinrgs the eost to repair such daniage the Renter's eredit eard andfor shall ‘retain ait ac pant of the security deposit'to be.
‘ypplied towsrd any dasmage incumed. Renter authorizes payment to Company of the amousit to be determined by Company upon
vetumm of the rented Vehicle, for uny damages to or seiding from use olthe sented Vehicle .
22 . Renter represeats i he/she hivs caratiully read aitd unlerstands und agrees to-cach of the tesmis of this Agresmai,.
RENTER PLEASENOTE:  ¥OU ARE LIABLE AND RESPONSIBLE FORANY AND ALL TERMS AND CONDITIONS IN

TIDS CONTRACT EVENIF YOU BON'T TAKE THE TIME TO READ IT.
RENTER'S Initials, Print & Signsture indiéoies airecmant ta'al) torms 'n&fupn:._s;‘;fdﬁkg,id this ¢ontras

of the ek, cond it wmd ruics set furli ahioVe, and agrees 10811 ferng withpus rezery

lenter alfimis that Henter is
Tromt undorstidings g miy

ot Ipgired or under e infucase uf sy drigs, i

Remer’s Judpmant with &

Renter: Priot na { ".:‘;\7 N 2
A LIRS R I e e
Kenly) g sideprfid A

Heyiind 1Y 10

i
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} ~——" ($usi be compieted for participants under the age of 18)
. B » {print mirdr's namo)
Minor") being pem%iﬂed bsr)mmgg_qz 1o participate in its equipment and facifities, 1 further agree to indemnify and hold

SANDBAR POWERSPORTS
1585 Countryshire Ave, Lake Havsau City, Az 86403 978-854-4242

PARTICIPANT AGREEMENT, RELEASE AND ASSUMPTION OF RISK

All participants, including drivers AND passengers, must sign this Agreement.

in consideration of the services of Sandbar Powersporis, LLG, 2 ‘Novada fimited liability compny, its agenls, owners, officers,
Yolunteers, parlicipants, émployees, and all other peisons or entities ‘atting in.any cepacity.on fts behall (hgreinaﬁqr-q:nﬂedively
ralerred o as “Company"), the undersigned {hereinafter, *I" or “paricipant’j hereby ‘agree 1o release, indeinnify, and discharge
Company, on behall of myself, my spouse, my children, my parents, my neirs, assigns, personal representative and estale as
{ollows:

1. Assumption of Risk. | ACKNOWLEDGE THAT MY PARTICIPATION N ATVIUTV RIDING ACTIVITIES ENTAILS
KINOWN AND UNANTICIPATED RIiSKS THAT COULD' RESULT 1N PHYSICAL AND EMOTIONAL INJURY, PARALYSIS,
DEATH, OR DAMAGE TO ME, TO PROPERTY, OR TO THIRD PARTIES. 1| UNDERSTAND THAT SUCH RISKS SIMPLY
CANNOT BE ELIMINATED WITHOUT JEGPARDIZING THE ESSENTIAL QUALITIES OF THE ACTIVITY. | ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TO MY OWHN PHYSICAL CONDITION, AND THE
PHYSICAL EXERTION ASSOCIATED WITH THIS ACTIVITY. | ACKNOWLEDGE THAT ACCIDENTS OR ILLNESS CAN OCCUR
N REMOTE PLACES WITHOUT MEDICAL FACILITIES OR THE AVAILABILITY OF IMMEDIATE MEDICAL ATTENTION IN THE
EVENT OF AN INJURY. | EXPRESSLY AGREE TO ACCEPT AND ASSUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY.
tAY PARTICIPATION IN THIS ACTIVITY IS PURELY VOLUNTARY, AND | ELECT TO PARTICIPATE IN SPITE OF THE RISKS.
THESE RISKS INCLUDE, BUT ARE NOT LIRITED 10: BN

siips and falls, riding-on uncven andfor snow covered ferrain, changing wealher.conditions -and variations in eigvation;. imjury
resulting from improper liling or carrying: injury resulting from being jolled. jarred, bounced, thrown about and otherviseshaken
during rides; injury resulting from-conlact with ‘olher passengars or equipment; injury rasulting from ilems or condiions. on;the il
‘such as holes, bumps, suls, obstacles, tree limbs and branches of rocks; injury resulting from loss of conlrot of the vahicle, (alls
from the vehicle, collision vith other vehicles, parlcipanis, trees, rocks, and olfier manmade or natural.cbstacles; injury resulling
from oxposure fo lemperalure and weathar extremes which could cause hypothermia, hyperthiom jated liness), heal
exhaustion, sunburn, dehydration; and .exposure {o polentially dangerous witd animals, insect bites, and hazardous plant fife,

aquipment failure, burns, mechanical and/or equipment problenms.

1 undarstand that Company employees have difficult jobs to perform, They gack Lo provide fortheisafely of all participants, but thoir
ability to do so is limited by not only the inherent fisks and uncertointies relaled to the use ofihe Vehicle or the Vehicle itgell,
weather and conditions, bul also by the extent to which participanis follow instructions_and rules, whether writlen or orally
expressed by Company employeaes. | agree to follow ALL instructions and rules sel forth by ‘the Company and its employees,
including, but not imited lo those set forlh on Exhibit Aherelo. L .

* 2. Waiver of Glaims; indemnification. | hereby voluntarity release, forever-discharge; and agree 16 indemnify and hold
harmless Company from any and all claims, demands, or cause of aclian, which in any way connected with miy. participation in
this ‘activity or my use ol Company's Yehicles, equipment or facilities, including any such claims which aflege negligent acts or
omissions of Comparny: ) S :

coves.any Injury or damage | may cause or ‘suffer whie

3. Insufance. | cadify thit | have adequsle insurance e , g uff
{1 further certify thet 'sm willing to assume the risk

patticipating, or else | agrea.to bear the casts of such injury or.dam:
of any medical or physical condition | may have, ‘

4. Pregnant Parlicipants: Female drivers.lpaz‘.se‘qgéf WhD | e. or believe of suspect that ihey are pfegriéhi. MUST havea
doclor's release to participnte in said sclivily prior to-fiding/driving & rented Vehicle. :

5. Miscallancous, This Agreement shall'bavgdvem_ed by and conslrued under the taws of the-Slate of Arizona, without
regard fo its confiict of laws principles. This ‘Agreament embodies (he antire agreament, and understanding among the partlies
hereto and suparsedes any othes raprasoniations or agreements, This Agreement shali be binding upon the heirs, administralors,
persanal representatives, SUCCEssOms and assigns-of'the participant. i hereby waive and agree not 1o asserl in any stich astion,
-suit or proceading that it is not personally:subject to the jurisdiction of such courts, that ihe action, suil or proceeding is brought In
an inconvenient forum or that venug of tha:action, sult or procseding is improper. | agree that if any porlion of this agreement is
-found to be void of unenforceable, ‘the remaining document, shall remain in_full force -and effect, 1 agree lo-pay all-'costs and
“expenses, including reasonable atlomey’s fees, incured in anfarcing this Agreement or any right arising out of such treach.

I have read and und ratood §

kitig this Box} ?decﬁning to wear a helmet.
ool

By checking this box 14l use a helmet that Is being providid by “Cmﬁpany",

by my own-porsonal helmet that is Snelt a’nﬂ Dot approvied.

ATt AAIN SSBLoA
prone_GV) =5 7%= 303k vate QLT (%~ 20[(z

PARENT'S OR GUARDIAN'S ADDITIONAL INDEMNIFIGATION

Address Sf"ﬁr“)

consideration of 1 2 S dlas :

harmiess Company froft agy and all.claims which are brought by, or on behalf of finor, and which are in any way

connected with such Gse lr pa f}cipationb nor. e,
LN N
Paront or Guardian, __ & e Y( e Print Name{_i") [4a A"( fb’b/ L{ o .

Date: £ 3%
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) t:i’ 8y hecidng this box | wiil use a hulmat that is balng pravided by ‘!C"Qmp,-;iu:

-8y chocking thin e J it b ik Y. B prrsonal helmet that ie Swli

. SR T . i ’ &
Bignature of Par{iaépaixs Print Name ;

2 -5 Y P A I N )

Address et S Ve % A é\KAf s C:L&J{Uf Z}ﬂl’l()x f\,{

In consideration of _ gE .

SANDBAR POWERSP_ORTS
1595 Countryshire Ave, Lake Havsau City, Az 864032 92B-854-4242

IT AGREEMENT, REL 4SEANDAS UMPTION OF RIS

Alf partfoipants, lagluding deivers AND passotifors, st sign this Agresmont,

in cansidaration of the seivices: of Sandbar Powerspors, LLC, a Nevads limited !iabim'y_ccmpany, its ‘agenis, owners, oﬁh‘wrs.
volunteers, paricipants; eniployeas, and all other pereons or enlitigs acting in any capacity on its behall (he(@maf\er ca!ieph}:ely ’
referred 0 as “Company), the undassighed {horeinatier, *i* or “participant’) hereby agren: {o raleass, indemnify, ‘and discharge

Company, oo behalf of mysalf, my spouss, my chijdren, my parents; my heits, assigns, personal representative: and estate a
follows: ’

1. Assumption of Rigk. I ACKNOWLEDGE THAT MY PARTICIPATION: IN ATVUTV RIDING ACTIVITIES ENTAILS
KNOWHE AND UNANTICIPATED: RISKS THAT COULD RESULT. IN PHYSICAL AND EMOTIONAL INJURY, PARALYSIS,
DEATH. OR DAMAGE TO ME, TO FROPERTY, OR TO THIRD PARTIES. | UNDERSTAND: THAT SUCH RISKS SIMPLY
CANNOT BE ELINATED WITHOUT JEOPARDIZING THE ESSENTIAL QUALITIES OF THE ACTIVITY, ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TO MY. OWN PHYSICAL CONDITION, AND. THE
PHYSICAL EXERTION ASSOCIATED WITH THIS ACTIVITY, | ACKNOWLEDGE THAT ACCIDENTS DR ILLNESS CAN OCGUR
IN REMOTE PLACES WITHOUT MEDICAL FACILITIES OR THE AVAILABILITY. OF IMMEDIATE MEDICAL ATTENTION I THE
EVENT OF AN INJURY. | EXPRESSLY AGREE TO ACGEPT AND ASBUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY,

B IAYION N THIS AGTIVITY I8 PURELY VOLUNTARY; AND | ELECT TO PARTICIPATE IN SPITE OF THE RISKS. -
THESE RISKS INCLUDE, BUT ARE HGT LIMITED 10 o B VN

slips and*falls, fiding -on unaven-anhdfar stiow- covered erain, changing wealher condtions gnd variations In slevation; Injury
fesulling from improper lifting or camying; injury sesufting from being. jolied, jarred, bounced, throw ebaut and ohewise hen
during ridés; injury resulting from contact with other passengers or equipment; injury rusuling from items or conditions onthe tal
such as holes, bumps, nits, obstacles, tree limbs and brancties of racks; jnjury. resulling fom loss-of control of & {
from the vehicle, collision with other vehiclss, parliciponls, frees, vocks, and oihar. manmade-or natural » infury. resultiy

from exposure 1o temperature and weather extremes which could-causs hypothamis, hyperham ateelated ness), heat
exhaustion, sunbum, dehydration; and expasufe to potontially dangetous wild animals, insect bites,™ ) i
equipment faliure, burne, méchanical and/of aquipmont prokbiems. ’ .

1 understand that Company employees have difficull jobs to pariarm. They seak (o provide forihy nafety of all padicipants, but thelr
ability to do so is kmited by not anly the inharent rigks and unceraintias related fo the use off e, Vehicle of the Vehicle itself,
weather and conditions, tul also by the oxient to which paricipants foliow instruglions rules, whether written of arally
expressed by Company emplayaos. | apree (o follow ALL instruetions and rules set fordliCby the Company and its employses,
including. but not limited to those set forth on Exhibil A herelo. o
e 2. Walver of Clalros] indemnification. | hereby voluntarity release, farever discharge, and agree o intamnify and hold
hammiess Compény from any and all claims, demsnds, or cause of action, which'are in any way connecled with my participation in
‘this activity or my use of ‘Cenipany’s Vehicles, equipment or facifities, including any such claims which allege negligent acls or
-omissions of Company. . L T
3, nsurance. | cerlify that'i have adaguale insurance- to_caver, any Injury, or damage. | may cause or suffer while
participating, or else.l agroe 1o boear ihe costs of such injury or dam o, | further cenlify that | sm willing to assume the sk
of any medical or physical condition { may have, . EERNE R

- "4 Pregnant Parficipants. Female drlvars!passgngef; v

) | e, or believe or suspect that thay are pregnant, MUST have a
doc&oﬁ; release to participate in said activity prior fo riding/diiv] - LA S R L

d'iented Vehicle,

- 6. Migcalianecus. This Agreemont shali-be govemed by and constiued undar ihe:laws of the Stale of Arizons, without
ragard lo Hs conflict of laws principles. ‘This Agreement embodies the entice apicemant 'and tndorstanding among.the panias
hereto and supersedes any other representalions of agreements. This Agreement shall-be tinding upon tha heirs, adrainisiralors,
personal representatives, successors and assigns:ofithe participant. 1 hereby waive and agrea rofto assen in any.such action,
suil o proceeding that it is not pessonall o I the jurisdiction of suchveourts, that the aclion, sulf o proceading:is braught in
an incanvenient forum or-that venug:ot th on, suit of procesding improper, |.agree that if portion of this agreement Is
found to be veid of unenforceable, the ramaining document shall: smaln in. full foree an all.costs and
expensas, including reasonable all ‘s fees, incuredin enforcing this- Agreemant or any. o

Linv rend.

EWA Ey_éhp;ikiﬁb thiz Bex | xm doclining o wgérb ha!mi;i,ﬂ )

hone. AL R owe OBl
PARENT'S OR GUARDIAN'S ADDITIONAL INDEMNIFICATION
{Must bo completed for participanits under the age.of 18}
; USSR - - . - {print minor's name)
(*Minor”) being parmitted by Gompapy to paricipale fnits equipment anid facilties; | further agree lo indemnify and hold
harmless Company from any and al claims which are brought by, or on behalf of Minor, and which are.in any.way
connected with such use or participation by Minor. DT R T e

Parent or Guardian: __ . s - Print Name:
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SANDBAR POWERSPORTS
1545 Countryshire Ave, Lake Havsau City, Az 86403 928-854-4242

PARTICIPANT AGREEMENT, RELEASE AND ASSUMPTION OF RISK

All participants, including drivers AND passengers, must sign this Agreement.

in consideration of the services of Sandbar Powersports, LLC, a Nevada limited tiability company, its agenis, owners, ofﬁgers,
volunteers, parlicipants, employees, and all other persons or enlities acling in any capacity on its behalf (here_inaﬂer co}!edwc‘y
reférred to as “Company’), the undersigned (hereinafier, ™" or “parlicipant”) hereby agree lo release, indemnify, and discharge
Compary, on behalf of myself, my spouse, my children, my parents, my hieirs, assigns, personal representative and astate as
follows:

4. Assumption of Risk. | ACKNOWLEDGE THAT MY PARTICIPATION IN ATVIUTV RIDING ACTIVITIES ENTAILS
KNOWN AND UNANTICIPATED RISKS THAT COULD RESULT M. PHYSICAL AND EMOTIONAL INJURY, PARALYSIS,
DEATH, OR DAMAGE TO ME, TO PROPERTY, OR TO THIRD PARTIES. | UNDERSTAND THAT SUCH RISKS SIMPLY
CANNOT BE ELIMINATED WITHOUT JEOPARDIZING THE ESSENTIAL QUALITIES OF THE ACTIVITY. | ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TO MY OWN PHYSICAL CONDITION, AND THE
PHYSICAL EXERTION ASSOCIATED WITH THIS ACTIVITY. | ACKNOWLEDGE THAT ACCIDENTS OR ILLNESS CAN OCCUR
iN REMOTE PLACES WITHOUT MEDICAL FAGILITIES OR THE AVAILABILITY OF IMMEDIATE MEDICAL ATTENTION IN THE
EVENT OF AN INJURY. t EXPRESSLY AGREE TO ACCEPT AND ASSUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY.
MY PARTICIPATION IN THIS ACTIVITY 1S PURELY VOLUNTARY, AND | ELECT TO PARTICIPATE IN SPITE OF THE RISKS.
THESE RISKS INCLUDE, BUT ARE NOT LIMITED TO:

slips and falls, riding on uneven andlor snow covered terrain, changing weather conditions and variations in elevation; injury
tesulting from improper lifling or carrying; injury resulting from being jolted, jarred, bounced, throvm aboul and othenwise:shaken
during rides: injury resulting from contact with olher passengers or equipment; injury resulling from items or condilitns on.the tral
such as holes, bumps, ruls, obstacles. tree limbs and branches or rocks; Injury resulting frons {oss of control of the vehicte, falls
{rom the vehicie, collision with other vehicies, parlicipants, trees, rocks, and other manmade or natural.obstacles; injury resutting
from exposure to lemperature and weather extremes which could cause hypotheimia, hyperthermia(heat.relatad iness), heat
exhaustion, sunbum, dehydration; and exposuse fo potentially dangerous vild animals, insect bitss, nd hazardous plant fife,
equipment failure, bums, mechanicat andfor equipment problems. .

{ understand that Company employees have difficull jobs to perform, They seek 1o provide for the safety of all parlicipants, but their
abitity to do so is fimited by not only the inherent risks and uncertainties related to the use of:the, Vehicle or the Vehicle iiself,
weather and conditions, bul also by the exlent (o which participants {aliow instructions and rules, whether written or orafly
expressed by Company employees. | agree to follow ALL instiuctions and rules set forth'by ‘the Company and its employees,
including, but not fimited to those sel forth on Exhibit A herelo. .

2. 'Waiver of Claims; Indemnification. | hereby voluntarily release, forever ‘discharge, and agree to indemnify and hold
harmless Company from any and all claims, demands, or cause of action, which are in any way conneciad with my padicipation in
this aclivity or my use of Company's Vehidles, equipment or facilities, including any such claims which aliege negligent acls of
‘omissions of Company. T

'3, insurance. | cerlify hat | have adequale insurance to cov‘e,rgny'in}uyry or damage | may cause or suffer while
participating, of else | agree to bear the costs of such injury or.damage myseif. | further cerlify that | am willing to assume the risk
of any medical or physical condition | may have, P

4. Pregnant Parlicipants. Female driverslpassengérs W\'tq zgnek', or beliave or suspect that they are pregnant, MUST have a
doclor's release to participate in said activily prior to ﬁdiﬁgldriqug a'rented Vehicle,

5. Miscollaneous. This Agreement shall:be govemed by and construed under the laws of the State of Arizona, wilhout
regard to ils conflict of laws principles. This ‘Agrecment embodies {he entire agreement and understanding among the parlies
hereto and supersedes any other representations or agreements. This Agreement shall be binding upon the heirs, administrators,
personal representatives, successcrs and assigns:of‘the participant. | hereby waive and agree not lo assert in any’ such action,
suit or proceeding thal it is not personally-subject lo tha jurisdiction of such courts, thal the action, suit or proceeding is brought in
an inconvenient forum or that venue of the ‘action, sult or proceeding is improper. | agree that if any portion of this agreement is
found {0 be void ar unenforceablé, the remaining document shall remain i full force and effect. | agree ta pay all costs and
expenses, including ressonable attomey's fees, incured in enforcing this Agreament or any right arising out of such breach,

By signiny this document, Tacknowladge that If anyane Is_hurt or property Is damaged during my pariicipation in this

activity, | may be founti by a court of law to have waived my right to maintain 3 tawsuit againsttho Company on tha basis
of any clalm from which I have releasod them hereln. )

{ have had sufficient opportunity to read this entire Agreomcnt.
| ave read and understeed it, and | agroe to be bound by its terms.

i i—LPY checking this Box { am declining to wear a helmel
: By checking this box I will use a holmet that is being provided by “Company*.

' G By checking this Box { will be providing my own personal halmet that is Snell and Dot approved.

Signature.of Participant fﬁ{?“ * Print Name x_)
Address X020

, vd A 6 GAdivna. e S50
Phone {(507) S5 -12171 pate )/ (Z[ iz
PARENT'S OR GUARDIAN'S ADDITIONAL INDEMNIFICATION
{Miust be completad for participants under the age of 18}
In consideration of (print minor’s name)

{(“Minor") being permitied by Company to participale in its equipment and facilities, | further agree to indemnily and hold
harmiess Company from any and all claims which are brought by, or on behalf of Minor, and which are in any way
connected with such use or participation by Minor.

Parent or Guardian: Print Naroe:
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B6-R54-4 247

1We vill not drink and sirive: or aliow a-driver 1o.ddnk:
2. 1AVe will only allow lha authorized drivers on the Rentel Agreenisnt to delvg lra renin Vehrdc.

3. IWe vdll not aver foad any sarl of the cantal Vah;cla (.2, mare pacpls on the vahicle tion the number of saplts.on Iha
vehicio), carrying EX008sive equ,pn‘.sm or {ewing of squipmant,

Ve wall not fide on mwﬂ!e pmpﬂw ‘or arans sigiing that no drving or.of moad vahicles are ailowed,
5. e will tollow snd obey ali m;m.. taws and rules whan dr{ving en alf psved moads and off road e arg lagated or BLM

-

fengd,
B, 1AW v nat diivo thp rumpl Vehitia ug or daym o driva along-tha alde of o bl st han oo thas 4 15% Ingling or
degling, ’ :

7. V\n‘u witl pat dn /d lia fan,al Vohigls in a reskioss manar, such 1a (6xupasive g ad}m on draily, randz, or gliding tha
Vehiels sidoways or doing donu!s or bum ouls, of raglag or dr(vmﬂ tha rantal Vehisla in ain unﬁummmd BrER.

8. vm will only diive the rentat Vahsdc; on duslgnalsd tralls, or pravisusly nddan teails or moads, but nok to sxedod my
driving abiliiy. Uwe wili not mzke our ovay trafl, You are tequired o stay on exdsting traifs ohly. h

9. lwa by Arizona Law anvare rgauired kb have a¥ passengers undar tha Agh ol 18 waar a halmst.

10, Mhem vl not fida in any Sand Dune areas. | will only ridg in nrgas the Is approvad by the renb:u cumpnny, i
1. bwo.wil not jump the rental Vehicle, ’
12 W will ot ol 2r iip 1ha rentsl Vehicle ovar,

13. 1A will veake aera that ail idarsing *asnngers hava thair aest hol!s buelded at sl times pn;r ip dn.'lng {he; ranlu!
Vehicla,

14, e will moke surs that aif ridora/passangers waar ays: arolection at all lmaz prior o dnvma tha ranlal Veticla,

15, As the divar of tha rentsl Vehicle L am razponsiblz Tor averylling and anylhing ihat happzms whh roepac! 1o the mnlal
Vahicle and iis usa, and with respast o ATy FREGEND 18 .

A6, e vall return tho rental vehicle(s) full of fue! or ba aubjkl.}. 1o rafualing Gont [
17. No Refunds ar2 cliowed: Cradits nnly. If negligence of driveris found ta be cnmla s'na credit vall ha sliowaid,

18, Driver Age Lcmzis'
A} Polaris Rzr 800~ Minimum age ie 23 +°

B) Polsris Rer 900 - Rinlmium agg is 25 + :
Ty Polans Rar 1000 ~ Minimum age fs 30+ vith expenence Only.and la approvad by the rental company.
coszive Usn nial Yehi 0.0 ¥l i 4 t 4 o followsy
'ﬂral\.'vhae{.;Shod(s ‘tepair ar, roplace meni -
breken, axtes, drive shafis, a-anmns, tlo« e'c, Cosl sladal §95™

B) Engine damage or loss, examples ~ ‘suchas k c;;mg, avettieating, wont slan, has Irgubja rynning, Veh.de 'MH
no! go in lorward or reverse ornau!mi valve ar hund igsugs, lransmls;:on or drive gonrs sic, Pas + Labor Sia
@(S95hr)

~C} Exterior marks or fender, rof bar damage.of any kind, such as scratches, ships, holes, chunks, migsing or dentast
" careus:and-of parts. Repairs Pana Replacr;mem Vatua )
1"fD) “Intarior damage sieh as cigarotie burns, smms of any H d, tears and 0y, hm).un x:qulp.-wm Bums *100 psr hole,
o Fab"ia orany ropairs vAll be s repairor, rap!acanami o 1N
E) Logs of equlpmenl such us anything-thalis sent out with.the rantal Velicle gafloty equ&pmen! ropos ol any ktnd
7t fire oxtinguisher,. Rags, air hams, uumﬁon or lock ke Cos{ ol repm mﬁn( ‘at current walue.

2, F 15 Ccmpfcla iose of rented eguipmeat such as cmshed a{o'cn abandonment o ibnsraliiin at Tetumitine: Gastof
_.current replacement valus; Abandenment will result indoss of.deposit plus damagas non- retum All ba talu
t.hargas and withsut aslificatipn within 2 hours will ba reporad stalen;

-Any add uonal renled or tbanad equ:pmen! such as mpes ice che.s( gagg!es and he(mels Replacemom cost

Recovary Cost e/5 per hour + Dgcenls por nile + any uddmo
damagns, . : Co .

R T

,exarnph;s fre dan!nd bnnt ﬂal or )

B¢
H

Y lpment ncad to mcuwrlhe mntal Vohn:le +

A Um evant that the miching i i tipor- rolled aver; mnmr wul uulomaimﬂy ba chnrgad full replacemant cost of the
cageand. ony. ﬂddluoﬂﬂl dampage.+ labar, . : L e

lf any or iha:e Drlver Usaga Ru, mtaiud ha renter of the Vehicle will loge his or her mnwl dapasn and \Mu be reéspensible
“for any,; :ma all damages afising from slich: vk:latxcn, dnd any parhmpani ncung in vialauon of (he:ea Driver Usaps Rules wili ba
for any and ali demages Biising from sueh violalion,: ., .. el s .

8y ﬁigmng bolow, pariicipant camﬂag. that partivipang underamnds any. ngne 1o pliof the tum\s. ruies and sonditions

=8 fors fie thle A cennmant, ok e prmdi Aag

M. No usc of ma n.mcd w?m.!» in. or ni a cu.upetmnn :mqk pd,rk or afl mat‘. gL, :
I Wotking on or atierapting to.repalr ihe Vehicle by Rcu!.er, any pussenger o any other perion without the prmr appfovnl of
. the C'nm;;un
i Ri lgng 1o nuhly the Company uf nny acmdt.m mvolvmg lhg. \':,hiuc or mjury 10 any dnwr or pnsscnh“f during the
operation of the Vohidle,
8 Dasmages: All dampgesdaplns (o uny part af the \miudc niv the rcnh,r{v) rcxpunub«lh And sna!! be msd rur pricer 15 h.a\'mg a8 the end

of the reatal. ITnsumacs does noi tover Bat tlres, mshmzmm\t uﬂhc«hm, seuss, “h\mha, ivu..v PAris, ‘crmg pm-ls. SUSPLNSion pans, roof,
mamm o dnumgm Lo the roll eapin

I Qngmqn of \’eplg,'r upon feturo. Rmmr nmust m(um ﬂn. \/dnclc to our n,mu( umcr.. on. !h:. d.m: 4m§ limu specified in this
‘Apreemient.:and in the same condition that Renter recgived it except for unhn.u) wear. Rmntcr is.responsible. for, all, damage 10, or losy
or thefl of, the Vaicle, including dnmage caused by weather. toud condiiions and nets of natuire, whetlier or not-Rentér is nt foult: ftis
Renters responsibitity o thoroughly mspu,( the \.’chu.lu fur any cxisting damage before the rental Lommences and, fo ensurs any
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CERTIFICATE OF SERVICE

=
day of February, 2018, that I caused to be served a

I HEREBY CERTIFY that on this
true and accurate copy of the foregoing ANSWER OF SANDBAR POWERSPORTS, LLC TO

PLAINTIFFS’ AMENDED COMPLAINT AND COUNTERCLAIM AND CROSSCLAIM by

sending a copy of the same via Odyssey eFile NV, the Court’s electronic service program to the

following:

Chad A. Bowers, Esq, T: 702-457-1001 Plaintiffs

CHAD A, BOWERS, LTD. F: 702-457-8006

3202 West Charleston Blvd. E: bowers@laywer.com

Las Vegas, NV 89102

Kyle W. Farrar (Pro Hac Vice) T: 713-221-8300

Kaster, Lynch, Farrar & Ball, LLP | F: 713-221-8301

1010 Lamar, Suite 1600 E: kyle@fbtrial.com

Houston, Texas 77002

Jennifer Willis Arledge, Esq. T: 702-727-1400 Defendant/Cross-

Wilson Elser Moskowitz F: 702-727-1401 Defendant, Polaris
Edelman & Dicker LLP E: Jennifer.arledge@wilsonelser.com | Industries, Inc.

300 South 4" Street, 11" Floor

Las Vegas, NV 89101
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Electronically Filed
2/14/2018 6:07 PM
Steven D. Grierson

CLERK OF THE COU,

GRIFFITH H. HAYES, ESQ.
Nevada Bar No. 7374

MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A. ROEBUCK, ESQ.
Nevada Bar No. 14110
LITCHFIELD CAVO LLP

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Telephone: (702) 949-3100
Facsimile: (702)916-1776

Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant/Cross-Claimant, Sandbar Powersports, LLC

DISTRICT COURT
CLARK COUNTY NEVADA
JOHN BORGER and SHERRI BORGER, Case No.: A-17-751896-C
Plaintiffs, Dept.: XXV
V.
SANBAR POWERSPORTS, LLC, DOES 1 ANSWER, COUNTER-CLAIM AND
through X, ROE CORPORATIONS XI through AMENDED CROSS-CLAIM OF
XX, inclusive, and POLARIS INDUSTRIES, SANDBAR POWERSPORTS, LLC TO
INC. PLAINTIFFS’ AMENDED COMPLAINT

Defendants.
SANDBAR POWERSPORTS, LLC.

Counter-Claimant,
.

JOHN BORGER and SHERRI BORGER,

Counter-Defendants.

SANDBAR POWERSPORTS, LLC.

Cross-Claimant,
V.

POLARIS INDUSTRIES, INC.,
Cross-Defendant.
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COME NOW Defendant, SANDBAR POWERSPORTS, LLC, erroneously sued and served
herein with Plaintiffs’ original complaint as SANBAR POWERSPORTS, LLC (hereinafter
"SANDBAR") by and through its counsel of record, the law firm of Litchfield Cavo LLP, and hereby
files its Answer to Plaintiffs’ Amended Complaint and admits, denies and alleges as follows:

THE PARTIES

1. Answering Paragraph 1 of Plaintiffs’ Amended Complaint, SANDBAR is without
knowledge or information sufficient to form a belief as to the truth of these allegations, and therefore
generally and specifically denies the same.

2. Answering Paragraph 2 of Plaintiffs’ Amended Complaint, SANDBAR admits that it
1s a domestic business entity with its principal place of business located at 5135 Camino Al Norte,
Suite 250, Las Vegas, Nevada 89031. SANDBAR further admits that it may be served via its
registered agent, Tax Management Group, LLC at 5135 Camino Al Norte, Suite 250, Las Vegas,
Nevada 89031. SANDBAR further admits that it was erroncously sued and served herein with
Plaintiffs’ original complaint as SANBAR POWERSPORTS, LLC, and that it has appeared in this
case. Except as admitted, SANDBAR generally and specifically denies the remaining allegations
contained therein.

3. Answering Paragraph 3 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

4. Answering Paragraph 4 of Plaintiffs’ Amended Complaint, SANDBAR is without
knowledge or information sufficient to form a belief as to the truth of these allegations, and therefore
generally and specifically denies the same.

S. Answering Paragraph 5 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations

contained therein.

1
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FACTS

6. Answering Paragraph 6 of Plaintiffs’ Amended Complaint, SANDBAR admits that a
Polaris RZR was rented from SANDBAR on or about October 18, 2016. SANDBAR further admits
that Ms. Borger was injured on or about this date. Except as admitted, SANDBAR generally and
specifically denies the remaining allegations contained therein.

7. Answering Paragraph 7 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

COUNT I - NEGLIGENCE (SANDBAR)

8. Answering Paragraph 8 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

9. Answering Paragraph 9 of Plaintiffs’ Amended Complaint, SANDBAR generally and
specifically denies all of the allegations contained therein.

COUNT II - STRICT PRODUCT LIABILITY

DESIGN AND MARKETING DEFECTS (POLARIS)

10.  Answering Paragraph 10 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

11. Answering Paragraph 11 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

12. Answering Paragraph 12 of Plaintiffs” Amended Complaint, this paragraph does not

contain allegations against SANDBAR, and therefore a response is not required. To the extent a

(8]
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response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

13. Answering Paragraph 13 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

COUNT HI - BREACH OF WARRANTY (POLARIS)

14.  Answering Paragraph 14 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

15. Answering Paragraph 15 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

16.  Answering Paragraph 16 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

COUNT 1V — NEGLIGENT DESIGN AND MARKETING (POLARIS)

17.  Answering Paragraph 17 of Plaintiffs’ Amended Complaint, this paragraph does not
contain allegations against SANDBAR, and therefore a response is not required. To the extent a
response is required, SANDBAR generally and specifically denies all of the allegations contained
therein.

DAMAGES

18.  Answering Paragraph 18 of Plaintiffs’ Amended Complaint, SANDBAR admits Ms.

Borger was injured on or about October 18, 2016. Except as admitted, SANDBAR generally and

specifically denies the remaining allegations contained therein.
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19.  Answering Paragraph 19 of Plaintiffs’ Amended Complaint, SANDBAR states that this
paragraph contains a legal conclusion/statement and therefore no response is required thereto. To the
extent a response is required, SANDBAR generally and specifically denies all of the allegations
contained therein.

20.  Answering Paragraph 20 of Plaintiffs’ Amended Complaint, SANDBAR generally and
specifically denies all of the allegations contained therein.

21.  Answering Paragraph 21 of Plaintiffs’ Amended Complaint, SANDBAR generally and
specifically denies all of the allegations contained therein.

FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)

SANDBAR alleges that Plaintiffs’ Amended Complaint, and each and every cause of action

therein, fails to state a claim against SANDBAR upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

{(Open and Obvious)

SANDBAR is informed and believes and thereon alleges that the condition which allegedly
caused the injuries and damages alleged in Plaintiffs’ Amended Complaint was open and obvious, and
Plaintiffs’ recovery against SANDBAR should therefore be barred.

THIRD AFFIRMATIVE DEFENSE

(Comparative Neglisence of Plaintiffs)

SANDBAR alleges that the damages suffered by the Plaintiffs, if any, was either partially or
completely proximately caused by the negligence of Plaintiffs. SANDBAR further alleges that when
Plaintiffs’ negligence is compared to any negligence allegedly committed by SANDBAR, Plaintiffs
own negligence exceeds any alleged negligence of SANDBAR, thereby barring recovery for any
damages allegedly suffered.

FOURTH AFFIRMATIVE DEFENSE

(Failure to Mitigate)

SANDBAR is informed and believes and thercon alleges that as to each alleged cause of action,

Plaintiffs have failed, refused, and neglected to take reasonable steps to mitigate their alleged damages,
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if any, thus barring or diminishing Plaintiffs recovery herein.
FIFTH AFFIRMATIVE DEFENSE
(Laches)

SANDBAR is informed and believes, and thereon alleges, that the claims of the Plaintiffs are

reduced, modified and/or barred by the doctrine of Laches.

SIXTH AFFIRMATIVE DEFENSE

(Statute of Limitations)

SANDBAR is informed and believes, and thereon alleges, that Plaintiffs’ claims for relief are
barred in whole or in part by the applicable statute of limitations.

SEVENTH AFFIRMATIVE DEFENSE

(Negligence/Strict Liability/Breach/Misconduct of Others)

SANDBAR alleges that the damages suffered by the Plaintiffs, if any, were the direct and
proximate result of the negligence, strict liability, breach of contract and/or misconduct of parties,
persons, corporations and/or entities other than SANDBAR, and that the liability of SANDBAR, if
any, is limited in direct proportion to the percentage of fault actually attributable to SANDBAR.

EIGHTH AFFIRMATIVE DEFENSE

(No Punitive Damages)

SANDBAR alleges that Plaintiffs’ claims for punitive damages are barred to the extent that
they are not available and/or because any alleged unlawful conduct was not knowing, willful or

malicious.

NINTH AFFIRMATIVE DEFENSE

(Express and Implied Assumption of Risk)

SANDBAR alleges that the Plaintiffs, orally and/or in writing, expressly assumed the risks and
hazards resulting in the injuries sustained, if any, in that at the time and prior to the time of the incident,
Plaintiffs knew of the danger involved, but, despite such knowledge, persisted in such conduct,
although free to stop and discontinue the same. The injuries alleged by Plaintiffs in the Amended
Complaint, if any, were caused by and arose out of such assumed risk.

111
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TENTH AFFIRMATIVE DEFENSE

(Express/Implied Malice)

SANDBAR denies at any time acting either with express or implied malice in any way in
regards to the Plaintiffs, thereby barring a claim for punitive damages as a matter of law.

ELEVENTH AFFIRMATIVE DEFENSE

(Punitive Damages Unconstitutional)

Nevada Revised Statute 42.010 does not provide adequate safeguards for its application and is
therefore void for vagueness under the due process clause of the 14™ Amendment of the United States
Constitution and the Nevada Constitution, Article 1, Section VII.

TWELFTH AFFIRMATIVE DEFENSE
(Bifurcation)

SANDBAR is entitled, in the interest of a fair trial, to a bifurcated proceeding in which

evidence of financial worth is introduced to the jury after a preliminary finding of punitive liability.

THIRTEENTH AFFIRMATIVE DEFENSE

(Burden of Proof)

Fairness and constitutional due process require that punitive liability and damages be proven
by clear and convincing evidence.

FOURTEENTH AFFIRMATIVE DEFENSE

(Reduction of Damages)

Punitive damages, if any are awarded, must be reduced by reason of the fault of the Plaintiffs
and the circumstances under which this action arose.

FIFTEENTH AFFIRMATIVE DEFENSE
(Waiver)

SANDBAR is informed and believes that Plaintiffs, orally and/or in writing, waived all claims

against SANDBAR, thereby barring any recovery by Plaintiffs.
SIXTEENTH AFFIRMATIVE DEFENSE

(Release)
SANDBAR is informed and believes that Plaintiffs, orally and/or in writing, released

7 Appellants' Appendix 141




=B N @

\O

10
11
12

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

SANDBAR for any claims, thereby barring any recovery by Plaintiffs.
SEVENTEENTH AFFIRMATIVE DEFENSE

(Indemnity)

SANDBAR is informed and believes and thereon alleges that Plaintiffs, orally and/or in

writing, agreed to defend, indemnify and hold harmless SANDBAR for any and all claims and
damages arising out of the rental of the vehicle at issue in the Amended Complaint on file herein,
thereby barring or diminishing Plaintiffs’ claims against SANDBAR.

EIGHTEENTH AFFIRMATIVE DEFENSE

(Breach of Contract)

SANDBAR is informed and believes and thereon alleges that Plaintiffs breached the contract
between Plaintiffs and SANDBAR, thereby barring or diminishing Plaintiffs’ recovery therein.
NINETEENTH AFFIRMATIVE DEFENSE

{(Unclean Hands)

SANDBAR is informed and believes, and thereon alleges, that the claims of the Plaintiffs are
reduced, modified and/or barred by the doctrine of Laches.

TWENTIETH AFFIRMATIVE DEFENSE

(Supervening or Intervening Cause)

SANDBAR is informed and believes, and thereon alleges, that the claims of the Plaintiffs are

reduced, modified and/or barred by a supervening and/or intervening cause.

TWENTY-FIRST AFFIRMATIVE DEFENSE

(Reservation of Rights)

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not have been
alleged herein insofar as sufficient facts were not available for Defendants after reasonable inquiry.

PRAYER FOR RELIEF

WHEREFORE, based upon the above and foregoing, SANDBAR respectfully requests this
Court for relief as follows:
1. That Plaintiffs take nothing by way of their Amended Complaint;

2. That Plaintiffs” Amended Complaint be dismissed with prejudice;
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3. That SANDBAR be awarded all costs incurred in the defense of this action, including
reasonable attorneys’ fees; and

4. For such other relief as this Court deems just and proper under the circumstances.

COUNTER-CLAIM OF SANDBAR POWERSPORTS, LLC

Counter-Claimant, SANDBAR POWERSPORTS, LLC (“SANDBAR” or “Counter-
Claimant”) by and through its counsel of record of the law firm of Litchfield Cavo LLP, hereby alleges

as follows;

GENERAL ALLEGATIONS

1. Counter-Claimant is and was a limited liability company organized, existing and
formed under and in accordance with the law of the State of Nevada and authorized to conduct business
in the State of Nevada.

2. Counter-Defendant, JOHN BORGER, is and was a resident of Owatonna, Minnesota.

3, Counter-Defendant, SHERRI BORGER, is and was a resident of Owatonna,
Minnesota.

4. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendants are a married couple and the natural parents and legal guardians of their minor son, F.B.

5. Counter-Claimant refers to and incorporates herein each and every allegation made by
Plaintiffs/Counter-Defendants contained in Plaintiffs’ Amended Complaint for the sole purpose of
establishing the fact that Plaintiffs/Counter-Defendants have commenced suit against Counter-
Claimant, but without admitting, in whole or in part, any of the allegations contained in Plaintiffs’
Amended Complaint.

6. On or about October 18, 2016, Counter-Defendants rented a 2017 Polaris RZR XP4
900 (the “RZR”) from Counter-Claimant.

7. Prior to taking possession of the RZR, Counter-Defendants participated in an
inspection of the vehicle with a Counter-Claimant employee.

8. Prior to taking possession of the RZR, Counter-Defendants received an orientation of
the RZR by a Counter-Claimant employee, during which they were shown how to work the RZR.

9. During the orientation, Counter-Defendants were told that they should drive slowly
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and, if necessary, stop the vehicle and inspect the trail on foot to make sure it was safe before
proceeding in the RZR.
10. Counter-Defendants were told verbally and in writing that their children, ages 17 and
19, were not allowed or authorized to drive the RZR, as the company required all drivers to be at least
25 years old.
11.  Prior to driving the vehicle away from Counter-Claimant’s rental location, Counter-
Defendants read and voluntarily signed a number of documents, including but not limited to:
a. The Rental Contract, attached hereto as Exhibit A.
b. The Participant Agreement, Release and Assumption of Risk agreement (“Release
and Assumption of Risk Agreement”), attached hereto as Exhibit B.
12. The Rental Contract was initialed in various places by both Counter-Defendants and
signed in its entirety individually by Counter-Defendants.

13. The Rental Agreement, signed by Counter-Defendants, stated, in part, as follows:

READ THE FOLLOWING SECTIONS FULLY AND CAREFULLY PRIOR TO
SIGNING. THIS IS A LEGALLY VALID AND BINDING OBLIGATION TO
RELASE COMPANY FROM ALL KNOWN AND UNKNOWN RISKS, AND TO
INDEMNIFY COMPANY AGAINST CLAIMS BROUGHT AGAINSTIT
BASED UPON YOUR USE OF THE VEHICLE. THIS INSTRUMENT
AFFECTS IMPORTANT LEGAL RIGHTS.

See, Exhibit A.

14. By their signatures, Counter-Defendants acknowledged and confirmed that they read
the Rental Agreement and understood that they were releasing and discharging Counter-Claimant from
any and all claims arising out of their use, misuse or abuse of the RZR. See, Exhibit A.

15. By their signatures, Counter-Defendants agreed to protect Counter-Claimant, and to
defend and indemnify and hold harmless Counter-Claimant from any claims, losses, causes of action,
and expenses, including legal expenses and reasonable attorneys’ fees arising in any way out of the
use, maintenance and operation of the RZR. See, Exhibit A.

16. By their signatures, Counter-Defendants acknowledged, confirmed and agreed that
they had been fully instructed, and fully understood how to operate the RZR in a safe and proper

manner; that they, at all times, agreed to observe and cause to be observed by all users of the Razer all
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proper safety precautions in the use and operation of the RZR; and, that they would be responsible at

all times for the safety of any and all riders and passengers or any other individuals on or near the

RZR. See, Exhibit A.

17. By their signatures, Counter-Defendants acknowledged, agreed and confirmed that

they were aware of, and understood that “Prohibited Actions™ included, but were not limited to the

following:

Reckless driving such as jumping, driving too fast, rock crawling, sliding or

spinning in circles/doing donuts in the vehicle;

Riders under the age of 18 riding without a helmet and eye protection;

Allowing an unauthorized driver to drive the vehicle with [sic] approval from

Counter-Claimant.

See, Exhibit A.

18. Above Counter-Defendants’ signatures, the Rental Agreement stated as follows:

RENTER PLEASE NOTE: YOU ARE LIABLE AND RESPONSIBLE FOR ANY AND ALL

TERMS AND CONDITIONS IN THIS CONTRACT EVEN IF
YOU DON’T TAKE THE TIME TO READ IT.

See, Exhibit A.

19. The Release and Assumption of Risk Agreements signed by Counter-Defendants,

stated in part as follows:

a.

In consideration of the services of Sandbar Powersports, LLC, a Nevada limited liability
company, its agents, owners, officers, volunteers, participants and all other persons or entities
acting in any capacity on its behalf (hereinafter collectively referred to as “Company™), the
undersigned (hereinafter “I"” or “participant™) hereby agree [sic] to release, indemnify, and
discharge Company, on behalf of myself, my spouse, my children, my parents, my heirs,
assigns, personal representative and estate as follows:

Assumption of Risk. 1 ACKNOWLEDGE THAT MY PARTICIPATION IN ATV/UTV
RIDING ACTIVITIES ENTAILS KNOWN AND UNANTICIPATED RISKS THAT COULD
RESULT IN PHYSICAL AND EMOTIONAL INJURY, PARALYSIS, DEATH, OR
DAMAGE TO ME, TO PROPERTY OR TO THIRD PARTIES. [ UNDERSTAND THAT
SUCH RISKS SIMPLY CANNOT BE ELIMINATED WITHOUT JEOPARDIZING THE
ESSENTIAL QUALITIES OF THE ACTIIVTY .. .1 EXPRESSLY AGREE TO ACCEPT
AND ASSUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY. MY
PARTICIPATION IN THIS ACTIVITY IS PURELY VOLUNTARY, AND I ELECT TO
PARTICIPATE IN SPITE OF THE RISKS.

Waiver of Claims; Indemnification. | hereby voluntarily release, forever discharge, and agree
to indemnify and hold harmless Company from any and all claims, demands, or cause of action,
which are in any way connected with my participation in this activity or my use of the
Company’s Vehicles, equipment or facilities, including any such claims which allege negligent

11
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acts or omissions of Company.

See, Exhibit B.

20.  The Release and Assumption of the Risk Agreements specifically noted that the risks
being voluntarily assumed by Counter-Defendants included, but were not limited to, injury resulting
from being jolted, jarred, bounced, thrown about and otherwise shaken during rides, injuries resulting
from items or conditions on the trail such as holes bumps, ruts, obstacles, treec limbs and branches or
rocks, and injury resulting from loss of control of the vehicle. See, Exhibit B.

21. Counter-Defendants also specifically acknowledged that Counter-Claimant and its
employees’ ability to provide for the safety of participants such as Counter-Defendants and their
children is limited by the inherent risks and uncertainties related to the use of the RZR, the RZR itself,
weather conditions and the extent to which participants follow instructions and rules, whether written
or orally expressed by Counter-Claimant’s employees. See, Exhibit B.

22.  Directly above the portion of the Release and Assumption of the Risk Agreement

signed by Counter-Defendants, the document states as follows:

By signing this document, I acknowledge that if anvone is hurt or property is
damaged during my participation _in this activity, I may be found by a court of law
to have waived my right to maintain a lawsuit against the Company on this basis of
any claim from which I have released them herein.

I have had sufficient opportunity to read this entire Agreement.
I have read and understood it, and I agree to be bound by its terms.

See, Exhibit B.

23. The Release and Assumption of the Risk Agreement was accompanied by exhibit A to
the Agreement, setting forth instructions and rules, which Counter-Defendants and their children
acknowledged and agreed to follow.

24. The Driver/Rider Usage Rules set forth in exhibit A to the Release and Assumption of
Risk Agreement included, but were not limited to, the following:

a. only the authorized drivers on the Rental Agreement were allowed to drive the
rental vehicle;
b. all passengers under the Age of 18 were required to wear a helmet as required by

Arizona law;
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c. as the drivers of the rental vehicle, Counter-Defendants acknowledged that they
were responsible for everything and anything that happens with respect to the rental
vehicle and its use, and with respect to any passengers;

d. the minimum driver age limit for the Polaris RZR 900 was 25+

See, Exhibit B.

25. Counter-Defendants, agreed and acknowledged their understanding that, if any of the
Driver/Rider Usage Rules were violated, as the renter(s) of the Vehicle, they would lose the rental
deposit and would be responsible for any and all damages arising from such violation, and any
participant acting in violation of these Driver Usage Rules would be responsible for any and all
damages arising from such violation. See, Exhibit B.

26. Counter-Defendants were given a helmet for their mihor son, F.B., to wear pursuant to
the rules to which they had agreed.

27. On behalf of his minor son, Counter-Defendant, JOHN BORGER, agreed that F.B.
would use the helmet being provided by Counter-Claimant. See, Exhibit B.

28. Counter-Defendants each acknowledged on the Release and Assumption of the Risk
Agreement their own refusals to wear a helmet. See, Exhibit B.

29, Counter-Defendant, SHERRI BORGER, signed an “Addendum to Dealer’s Rental
Insurance Agreement,” in which she declined to purchase the optional SLI (Supplemental Liability
Insurance) and PAI/PEI (Personal Effects/Personal Accident Insurance) coverage.

30. Counter-Defendant, JOHN BORGER, signed a “Pre Rental Check Out,” agreeing and
acknowledging that he “understands and knows where all the controls are and how they work;” and
that he has “read and [has] been given basic ATV riding instructions.”

31.  Counter-Defendants were not compelled to participate in the activity involving the
RZR, reviewed the Agreements, and voluntarily signed the Agreements.

32. On October 18, 2016, at approximately 10:25 a.m., shortly after signing the Rental
Agreement and Release and Assumption of the Risk Agreement and taking possession of the rented
RZR, an employee of Counter-Claimant received a call in which Counter-Defendant, JOHN

BORGER, explained that he had tipped over the RZR, that Counter-Defendant, SHERRI BORGER,’s
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arm was under the RZR and that the arm was barely attached. He advised that they were in Bison
Wash.

33. The Counter-Claimant employee called 911 and Counter-Defendant, JOHN BORGER,
was given instructions regarding activation of the GPS system to allow emergency personnel to find
them.

34. Counter-Claimant’s employees immediately went to Bison Wash, where emergency
personnel were already on scene.

35. Counter-Defendants and their children were located and medical personnel attended to
Counter-Defendants.

36. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised that he had driven across a small incline, was coming back down
and was going too fast when he started to make a turn and the RZR flipped on its side.

37. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. John Kole of the Mohave County Sheriffs’ Office that he,
JOHN BORGER, had been driving the RZR, turned left, and the machine rolled over on its right side.

38. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. Kole that inexperience in driving the machine is what
caused the accident.

39. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. Kole that he was not sure how fast he had been driving
when the accident occurred, but thought he may have been going about 20 miles per hour.

40. Counter-Claimant is informed and believes and thereon alleges that Lake Havasu City
Police Department’s Officer Murdock advised Sgt. Kole that Counter-Defendant, JOHN BORGER’s,
two children had been riding in the back seat and that Counter-Defendant, SHERRI BORGER, had
been in the front passenger seat at the time of the accident.

41. Counter-Claimant is informed and believes and thereon alleges that Sgt. Kole also
spoke to Counter-Defendant, JOHN BORGER’s, minor son, F.B, and daughter, Jade Borger, at the

scene of the accident.
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42.  Counter-Claimant is informed and believes and thereon alleges that F.B. corrected Sgt.
Kole’s understanding of the location of the accident, but did not correct Sgt. Kole’.s understanding that
his father, Counter-Defendant, JOHN BORGER, had been driving. F.B. advised Sgt. Kole that he had
been sitting in the back seat at the time of the accident.

43, Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, SHERRI BORGER, was transported by helicopter to the hospital.

44. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, was transported away from the scene by medical personnel in an ATV-
type vehicle.

45. Upon retrieving the RZR, Counter-Claimant’s employee, David Lehmitz, noted that
the RZR was in high gear and in 4-wheel drive mode.

46. Counter-Defendant, SHERRT BORGER, suffered serious injuries at the time her son
was driving the RZR.

47. Counter-Claimant is informed and believes and thereon alleges that on October 25,
2016, Counter-Defendant, SHERRI BORGER, advised Sgt. Kole that she was not sure of the seating
position of her children prior to the accident, but that he should speak to Counter-Defendant, JOHN
BORGER, to obtain that information.

48. Counter-Claimant is informed and believes and thercon alleges that on October 26,
2016, Sgt. Kole was able to reach Counter-Defendant, JOHN BORGER, on his cell phone. At that
time, Counter-Claimant is informed and believes and thereon alleges that, Counter-Defendant, JOHN
BORGER, admitted that upon arriving in the area off of Bison Road, he and his son, F.B., switched
seats, placing F.B. in the driver’s seat and Counter-Defendant, JOHN BORGER, in the back
passenger-side seat, behind his wife and next to his daughter at the time of the accident.

49.  Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised Sgt. Kole that F.B. drove for a few minutes on the flat area, then
turned left, at which time the RZR went over onto its right side, perhaps the result of the tire getting
caught on a rock.

50. Counter-Claimant is informed and believes and thereon alleges that Counter-
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Defendant, JOHN BORGER, advised that at the time of the accident, his minor son, F.B., was driving
approximately 25-30 miles per hour.

51. Counter-Claimant is informed and believes and thereon alleges that Counter-
Defendant, JOHN BORGER, advised that the helmet found in the vehicle was intended for his son
who was under 18, but that it was not used.

52. Counter-Claimant is informed and believes and thereon alleges that on November 4,
2016, Counter-Defendant, JOHN BORGER, again confirmed to Sgt. Kole that his son, F.B., had been
driving the RZR at the time of the accident.

53. Counter-Claimant is informed and believes and thereon alleges that F.B. was under the
age of 18 at the time of the accident.

54, Counter-Claimant is informed and believes and thereon alleges that F.B. was not an
authorized driver of the RZR.

COUNTI

(Express/Contractual Indemnity)

55. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 54 of this Counter-claim as though fully set forth herein.

56. Counter-Defendants, expressly agreed to protect Counter-Claimant. Specifically,
Counter-Defendants expressly agreed to defend, indemnify and hold harmless Counter-Claimant from
and against any demands, claims, losses, causes of action, expenses, legal expenses, and attorneys’
fees which are in any way connected with, or in any way arising out of the use, maintenance and
operation of the RZR.

57. Counter-Claimant was not negligent in any way and no act or omission by Counter-
Claimant caused the accident at issue. However, even if any act or omission of Counter-Claimant
caused or contributed to the accident, Counter-Defendants agreed to protect Counter-Claimant and
expressly agreed to defend, indemnify and hold harmless Counter-Claimant for all claims, demands
or causes of action, including any such claims which allege negligent acts or omissions of Counter-
Claimant.

58. Counter-Claimant denies any liability for the damages and injuries alleged by
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Plaintiffs. However, to the extent that Counter-Claimant is found to have any liability, pursuant to the
terms of the Rental Agreement and the Release and Assumption of the Risk Agreement (collectively
referred to herein as the “Agreements™), Counter-Claimant is informed and believes and thereon
alleges that it has defense and indemnity rights from Counter-Defendants for the injuries and damages
alleged by Plaintiffs.

59. By this action, Counter-Claimant tenders the defense and indemnity of Plaintiffs’
claims to Counter-Defendants.

60.  Pursuant to the terms of the Agreements entered into between Counter-Claimant and
Counter-Defendants, Counter-Defendants, and each of them, have the duty to defend, indemnify and
hold harmless Counter-Claimant in the action filed by Plaintiffs.

61. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover attorneys; fees
and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the contractual
provisions of the Agreements.

COUNT II
(Implied Indemnity)

62.  Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 61 of this Counter-claim as though fully set forth herein.

63. Counter-Claimant is informed and belies and thereon alleges that Counter-Defendants
entered into written, oral and/or implied agreements with Counter-Claimant.

64. By reason of the foregoing, to the extent that Plaintiffs recover against Counter-
Claimant, Counter-Claimant is entitled to implied contractual indemnity from Counter-Defendants,
and each of them, for injuries and damages sustained by Plaintiffs, if any, for any sums paid by way
of settlement or, in the alternative, for judgment rendered against Counter-Claimant based upon
Plaintiff’s Amended Complaint.

65. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs” action and to bring this action. Counter-Claimant is entitled to recover attorneys’

fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
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contractual provisions of the Agreements.
COUNT I1I

{Breach of Contract)

66. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 65 of this Counter-claim as though fully set forth herein.

67.  Counter-Claimant and Counter-Defendants entered into Agreements as described
herein. See, Exhibits A and B.

68. Counter-Defendants voluntarily agreed to the terms and conditions of the RZR rental
as set forth in the Agreements.

69. Counter-Claimant has fully performed all conditions, covenants and promises required
by it to be performed in accordance with the terms and conditions of said Agreements.

70. Counter-Claimant is informed and believes and thercon allege that Counter-
Defendants, and each of them, breached terms, condition and duties set forth in said Agreements,
including, but not limited to: (1) allowing an unauthorized driver to drive the RZR in violation of the
terms of the written Agreements and verbal instructions; (2) allowing a person under the age of 25 10
drive the RZR in violation of the terms of the written Agreements and verbal instructions; (3) failing
to require F.B. to wear a helmet in violation of the terms of the written Agreements and verbal
instructions; (4) driving the RZR in a reckless manner in violation of the written Agreements and
verbal instructions; and, (5) by bringing suit against Counter-Claimant in violation of their assumption
of the risks associated with the off-road vehicle activity, in violation of their waiver of liability as to
Counter-Claimant, and in violation of their agreement to accept responsibility for everything and
anything that happens with respect to the RZR and/or the passengers.

71. As a direct and proximate result of Counter-Defendants’ breaches of contract, Counter-
Claimant has been damaged in a sum which is currently unascertainable. Counter-Claimant will seek
leave of court to amend this Counter-claim once such sum can be reasonably ascertained.

72.  As a direct and proximate result of the breaches of contract by Counter-Defendants,
and each of them, Counter-Claimant has incurred and will continue to incur costs and expenses

including, but not limited to, litigation costs, attorneys’ fees and consultants’ fees in connection with
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the Amended Complaint filed by Plaintiffs in the action on filed herein to the general damage of
Counter-Claimant, as will be shown according to proof at the time of the trial of this matter. Counter-
Claimant will seek recovery of the legal fees incurred in defending Counter-Claimant.
COUNT 1V
(Equitable Indemnity)

73.  Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 72 of this Counter-claim as though fully set forth herein.

74. Counter-Claimant is informed and believes and hereon alleges that any and all injuries
and damages alleged by Plaintiffs in the Amended Complaint were caused by Counter-Defendants,
and each of them, arising out of and in connection with their own negligence, negligent entrustment
and breaches of the contractual terms of the Agreements.

75. Counter-Claimant is informed and believes and hereon alleges that Counter-
Defendants agreed to be responsible for any and all injury and damage arising out of the rental and
use of the RZR.

76.  In equity and good conscience, if Plaintiffs recover against Counter-Claimant herein,
by way of sums paid by settlement or by judgment rendered against Counter-Claimant based upon
Plaintiffs’ Amended Complaint, then Counter-Claimant is entitled to an equitable indemnity
apportionment of the liability and contribution among and from the Counter-Defendants, and each of
them, according to their respective faults for the injuries and damages allegedly sustained by Plaintiffs,
if any.

77. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and to bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT V
(Negligence)
78. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1

through 77 of this Counter-claim as though fully set forth herein.
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79. Counter-Defendants, and each of them, owed a contractual and/or legal duty to
Counter-Claimant and others, including Plaintiffs, to exercise due and reasonable care in the use of
the RZR.

80. Counter-Defendants failed to act reasonably and failed to exercise due and reasonable
care in the use of the RZR.

81. Counter-Defendants failed to act reasonably and failed to exercise due and reasonable
care by entrusting the RZR to an unauthorized and minor driver, F.B.

82. By failing to use due and reasonable care, Counter-Defendants breached their duty
owed to Counter-Claimant and others, including Plaintiffs.

83. The acts and omissions of Counter-Defendants, and each of them, were the direct and
proximate cause of any and all injuries and damages, if any, incurred by Plaintiffs and Counter-
defendant.

84. Counter-Claimant is informed and believes and thereon allege that Plaintiffs’ damages,
if any, were proximately caused by Counter-Defendants, and each of them, and that Counter-
Defendants are liable for the damages sound by Plaintiffs in the Amended Complaint.

85. The breaches of the aforementioned duties by each Counter-defendant, as described in
the preceding paragraphs, were and are the actual and proximate cause of damages to Counter-
Claimant in excess of $15,000.00.

86. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VI

(Contribution)

87.  Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 86 of this Counter-claim as though fully set forth herein.
88. Based upon the acts and/or omissions of Counter-Defendants, and each of them, if a

judgment is rendered on behalf of Plaintiffs, Counter-Claimant is entitled to contribution from each of
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the Counter-Defendants in an amount proportionate to the amount of negligence and/or fault
attributable to each of the Counter-Defendants.

89. It has been necessary for Counter-Claimant to retain the services of legal counsel to
defend Plaintiffs” action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VII

(Negligent Entrustment)

90. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 89 of this Counter-claim as though fully set forth herein.

91. Counter-Defendants allowed F.B. to drive the RZR contrary to the Agreements and
contrary to verbal instructions by Counter-Claimant employees.

92. Counter-Claimant is informed and believes and thereon alleges that the injuries, harm,
and damages, if any, were incurred by Plaintiffs as a result of the use of the vehicle by F.B, in a
negligent and reckless manner, which because of youth and inexperience, Counter-Defendants knew,
or had reason to know, was likely.

93.  Allowing F.B. to drive the RZR involved an unreasonable risk of harm to others.

94. Counter-Defendants, as the renters and authorized drivers of the RZR, had the right,
power and duty to prohibit the use of the RZR by F.B.

95, Counter-Defendants knew, or had reason to know, that because of youth, inexperience,
the Driver/Rider Usage Rules, and the Agreements with Counter-Claimant, F.B. was likely to drive
the RZR in a negligent and reckless manner.

96. Plaintiffs’ injury, damages and harm, if any, were a direct result of Counter-Defendants
negligently entrusting F.B., who operated the RZR in a negligent and reckless manner.

97.  The breaches of the aforementioned duties by each Counter-Defendant, as described in
the preceding paragraphs, were and are the actual and proximate cause of damages to Counter-
Claimant in excess of $15,000.00.

98. It has been necessary for Counter-Claimant to retain the services of legal counsel to
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defend Plaintiffs’ action and bring this action. Counter-Claimant is entitled to recover its attorneys’
fees and costs incurred herein pursuant to law (including but not limited to NRS 18.010) and the
contractual provisions of the Agreements.

COUNT VIII

(Declaratory Relief)

99. Counter-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 98 of this Counter-claim as though fully set forth herein.

100. At all times, Counter-Claimant has been in compliance with the terms of the
Agreements.

101.  Counter-Defendants’ actions constitute negligence, breach of contract, express
assumption of the risk, waiver, a duty to defend Counter-Claimant in any action brought arising out
of Counter-Defendants’ use of the RZR and a duty to indemnify and hold harmless Counter-Claimant
for any liability arising out of Counter-Defendants’ use of the RZR.

102.  Counter-Claimant contends that it is entitled to indemnity and contribution from
Counter-Defendants based upon the legal theories set forth herein.

103.  Counter-Claimant seeks a judicial determination of its rights under the Agreements and
a finding by this Court that Counter-Defendants are required to defend and indemnify Counter-
Claimant for any claims, suits, or liabilities arising out of Counter-Defendants use or misuse of the
RZR.

104.  Counter-Claimant seeks a judicial determination that, pursuant to the terms of the
Agreements, Plaintiffs/Counter-Defendants, and each of them, have released and waived any and all
claims against Defendant/Counter-defendant arising out of or relating to Plaintiffs’/Counter-
Defendants’ use of the RZR.

105.  Counter-Claimant seeks a judicial determination that, pursuant to the terms of the
Agreements, Plaintiffs/Counter-Defendants expressly, voluntarily and contractually assumed the risk
of any and all injuries and damages arising out of their use of the RZR.

106.  There exists a bona fide, actual, present and practical need for a legal determination by

this Court of the respective rights, duties and obligations of Counter-Claimant and Counter-Defendants
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in connection with the matter herein alleged.

107.  Counter-Claimant and Counter-Defendants have an actual, present controversy in the
subject matter described herein.

108.  This issue is ripe for judicial determination because it presents an existing controversy
as to the parties’ rights and obligations at issue herein.

109.  Accordingly, Counter-Claimant is entitled to a declaratory judgment that (a)
Plaintiffs/Counter-Defendants have waived their ability to bring this action against Counter-Claimant;
(b) Plaintiffs/Counter-Defendants expressly and impliedly assumed the risks of injury and damage
arising out of their use of the RZR; (c) Plaintiffs/Counter-Defendants are in breach of the Rental
Agreement and the Release and Assumption of the Risk Agreement; and (d) Plaintiffs/Counter-
Defendants are required to defend and indemnify Counter-Claimant for any and all liabilities arising
out of Counter-Defendants’ use of the RZR.

110.  Counter-Claimant has been required to retain the services of an attorney to defend the
Amended Complaint and to prosecute this action and is therefore entitled to recover its reasonable
attorneys’ fees and costs as a result.

WHEREFORE, Counter-Claimant prays for judgment against Counter-Defendants, and each
of them, as follows:

1. For general and special damages in excess of $15,000.00;

2. For indemnity, all damages and/or economic losses that Plaintiffs and/or any other
parties recover against Counter-Claimant by way of judgment, order, settlement, compromise or trial;

3. For reasonable attorneys’ fees, costs, and expert costs and expenses pursuant to

statutory and contract law and the terms of the Agreements;

4. For pre-judgment interest;

5. For post-judgment interest;

6. For consequential damages in excess of $15,000.00;

7. For incidental damages in excess of $15,000.00;

8. For contribution pursuant to NRS 17.225;

9. For a declaration of the rights and obligations of the parties, including but not limited
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to, a declaration that Counter-Defendants are required to defend and indemnify Counter-Claimant for
any claim, suit or liability arising out of Counter-Defendants’ rental and use of the RZR; and
10. For such other and further relief as the court may deem just, equitable and proper.

CROSS-CLAIM OF SANDBAR POWERSPORTS, LL.C

Cross-Claimant, SANDBAR POWERSPORTS, LLC (“SANDBAR” or “Cross-Claimant™) by
and through its counsel of record, the law firm of Litchfield Cavo LLP, and hereby files its Cross-
Claim against POLARIS INDUSTRIES, INC. (“POLARIS” or “Cross-Defendant), hereby
affirmatively alleges and states as follows:

GENERAL ALLEGATIONS

1. Cross-Claimant is and was a limited liability company organized, existing and formed
under and in accordance with the law of the State of Nevada and authorized to conduct business in the
State of Nevada.

2. Plaintiff, JOHN BORGER, is and was a resident of Owatonna, Minnesota.

3. Plaintiff, SHERRI BORGER, is and was a resident of Owatonna, Minnesota.

4. Cross-Claimant is informed and believes and thereon alleges that Cross-Defendant is a
Delaware Corporation with its principal place of business in Medina, Minnesota, but doing business
in and throughout the State of Nevada. It may be served via its registered agent, CS Services of Nevada
located at 2215-B Renaissance Drive, Las Vegas, Nevada 89119.

5. Cross-Claimant refers to and incorporates herein each and every allegation made by
Plaintiffs contained in Plaintiffs’ Amended Complaint for the sole purpose of establishing the fact that
Plaintiffs have commenced suit against Cross-Claimant and Cross-Defendant, but without admitting,
in whole or in part, any of the allegations contained in Plaintiffs’ Amended Complaint.

6. On or about October 18, 2016, Plaintiffs JOHN BORGER and SHERRI BORGER
rented a 2017 Polaris RZR XP4 900 (the “RZR”) from Cross-Claimant.

7. Plaintiff, SHERRI BORGER, suffered serious injuries as a result of renting the RZR.

8. Cross-Defendant is the manufacturer, designer, and/or seller of the RZR.

1
11
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COUNT 1

(Express Indemnity)

9. Cross-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 8 of this Cross-Claim as though fully set forth herein.

10.  Plaintiffs’ causes of action against Cross-Claimant sets forth claims for recovery under
theories of “product liability,” as defined in ARS 12-681(5).

11. Cross-Claimant is considered a “seller” of the RZR that is alleged to be defective in
Plaintiffs” Amended Complaint in accordance with ARS 12-681(7).

12. Cross-Defendant is a manufacturer of the RZR that is alleged to be defective in
Plaintiffs” Amended Complaint in accordance with ARS 12-681(1).

13. Cross-Defendant has an immediate duty to defend Cross-Claimant pursuant to ARS
12-684 against the claims asserted against Cross-Claimant by Plaintiffs.

14. On or about January 15, 2018, Cross-Claimant tendered its defense in this action to
POLARIS.

15. On or about January 25, 2018, Cross-Defendant wrongfully rejected Cross-Claimant’s
tender of defense.

16. No defenses to the statutory indemnity provided to a seller by a manufacturer under
ARS 12-684 are present.

17. As a result of the foregoing, pursuant to ARS 12-684, POLARIS is responsible for
indemnifying Cross-Claimant for costs and attorneys” fees incurred in this action, as well as any
judgment entered in favor of Plaintiffs for any claim, suit or liability arising out of Plaintiffs’ rental
and use of the RZR.

COUNT 11

{(Contribution)

18.  Cross-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 17 of this Cross-Claim as though fully set forth herein.
19. If a judgment is rendered on behalf of Plaintiffs against Cross-Claimant, Cross-

Claimant is entitled to apportionment of the liability and contribution among and from Cross-
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Defendant in an amount proportionate to the amount of fault attributable to Cross-Defendant.

20.  Cross-Claimant has been required 1o retain the services of an attorney to defend and to
prosecute this action and is therefore entitled to recover its reasonable attorneys’ fees and costs as a
result.

COUNT 111

(Declaratory Relief Regarding Duty to Defend and Indemnify)

21. Cross-Claimant repeats and re-alleges the allegations contained in paragraphs 1
through 20 of this Cross-Claim as though fully set forth herein.

22.  There exists a bona fide, actual, and present controversy and practical need for a legal
determination by this Court of the respective rights, duties and obligations of Cross-Claimant and
Cross-Defendant in connection with the matters herein alleged, as Cross-Claimant is informed and
believes that Cross-Defendant denies that it has duties and obligations herein alleged by Cross-
Claimant.

23. By reason of the matters alleged herein, Cross-Claimant is entitled to a declaratory
judgment that Cross-Defendant has an immediate duty to defend and indemnify Cross-Claimant for
any claim, suit or liability, judgment, damages or fees and costs arising out of Plaintiffs’ rental and
use of the RZR.

24. Cross-Claimant has been required to retain the services of an attorney to defend and to
prosecute this action and is therefore entitled to recover its reasonable attorneys’ fees and costs as a
result.

WHEREFORE, Cross-Claimant prays for judgment against Cross-Defendant as follows:

1. For general and special damages in excess of $15,000.00;

2. For indemnity for all damages and/or economic losses that Plaintiffs and/or any other
parties recover against Cross-Claimant by way of judgment, order, settlement, compromise or trial;

3. For reasonable attorneys’ fees, costs, and expert costs and expenses pursuant to
statutory law;

4. For pre-judgment interest;

5. For post-judgment interest;
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6. For consequential damages in excess of $15,000.00;

7. For incidental damages in excess of $15,000.00;

8. For contribution pursuant to NRS 17.225 and/or ARS 12-2501;

9. For a declaration of the rights and obligations of the parties, including but not limited

to, a declaration that Cross-Defendant has an immediate duty to defend and indemnify Cross-Claimant

for any claim, suit or liability arising out of Plaintiffs’ rental and use of the RZR; and

10. For such other and further relief as the court may deem just, equitable and proper.

Dated: February ltf ,2018 LITCHFIELD CAVO LLP

Nevada Bar No. 7374
MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A. ROEBUCK, ESQ.

Nevada Bar No. 14110

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169

Telephone: (702) 949-3100

Facsimile: (702) 916-1776

Email: hayes@litchfieldcavo.com

Email: pocci@litchfieldcavo.com

Email: roebuck@litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant/Cross-
Claimant Sandbar Powersports, LLC
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filole is g;‘c-i atlowed. 1o ba-driven ofT road-afte
150 un hour: ; v S A : S

vi i thers is o problem with the Vehiel, mechunical:or olhierivise,: Rénér. mosrinunsdiately
1 Renter falls 1o.natify Company, sy and all issties with the Vebicls Will be-dezmerd the failt of the

Renler, . . . - AT,
20 Miscellapraus. This Agrenient smbodies the entire agreement and understanding ansong the partics hereto and supéredesany i
reps fons ur agree This Agreement shall bic binding upan the heir, ddminisiritors, personal ref ive, St T3

o assipns of the Renter. This Agreement and any disputes urising thene under shull b govémed bythe tuivs of Arizona. I caio of
ony:filurc to, Githiully perform {he ternis and covenils set forth herein, the Renter. pany-shall pay.all casis and expenses, ineluding

X ,r'casqimb_le_qj!mm;y's fiezs, "incurred i enforcing Lhis Agecement or any right arising out of, ether-or ot jh:_:jm)@
“period hias eatlier términated or any lawsuif is:filed or shpilor action ltken fo nccomplish th - Obiingd g op
"+ ;additjon to this Agreement shalt be ellective or binding unless evideneed Inwriting signed gt
‘perfonn there under. Remer agrees thit if any portion'of tsis dgremént 15 fund o 3
shallremain in full fosce.and wffset. . . 0 ot e
" 21 The puties-acknowledge that Renter, has. deposited the ' Socurity -Depo SA,

MASTERCHARGU or DISCOVII éredit- cazd, 1n ke cvent af sy damige fo the Vehicle of 1o:others o troir pioperty, Cunipany
shall charge the cost to repair such duiage tp the Renter's enadit enrd. and/or: stindt ‘relstin wlt'ar parl of the. security deposit'to be.
upplicd toward any disnage incurred.  Repter auihorizes payment (o Company of the amount to be determined by Company upon
L retum of the repted Vehicle, for uny datnages to or arising ﬁ'pnj, uso olithe rented Vehicle, ‘ ' L .
22 Renter represents Uit hefsho hus cargtully reud anif wnderstands uid agies fo ca h of the termis 6l this Agntiement, -
HENTER PLEASENOTE:  ¥OUARE LiABLE AND RESPONSIBLE FORARY AND ALL TERMS AND CONDITIONS I
. e R [ EVEN1FYOU DONT TAK M READAT: '

is gt finjainad-or yindes |
el Rente

1o l!},m}m \itis PﬂBE lem’
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SANDBAR POWERSPORTS )
1585 Countryshire Ave, Lake Havsau City, Ax 86403 §78-854-4242

PARTICIPANT AGREEMENT,ARVELEASE‘AND ASSUMPTION OF RISK

All participants, Including drivars AND passengals; mus’t‘slgn»fthls,»Agrqamcnr.

In consideration of ihe services of:Sandbar Powersports, LLG,..8 Noy da fimited ﬁabili@yoompéhy} s agqqls{:'pyggers.‘._ofﬁl?e@.
yolunteers, pasticipants, émployaes, and.-all olher. peisans o, cntlias acling in-any cepaclly.on il behall (hg:[qnaﬁurA'z;ollpcﬂvely
rdfarred Io as “Company’). tha undessigned: {Hereinafler, *1* or “paricipant’j hereby ;agieeto release, indeimnify..and discharge
‘Campany, on tehall of mysell, my spousa, my children, 'y parenis, my heis, assigns, personal re| sonlalive and gslote o3
{ollows: . ’

1. Assumption of Risk. | ACKNOWLEDGE THAT MY PARTICIRATION IN: ATVIUTV-RIDING ACTIVITIES ENTAILS
KIOWN AND UNANTICIPATED RISKS THAT COULD HESULT IN PHYSICAL AND EMOTIONAL INJURY, PARALYSIS,
DEATH, OR DAMAGE TO ME, TO PROPERTY, OR TO THIRD PARTIES. 1 UNDERSTAND THAT SUCH RISKS SIMPLY
CANNOT BE ELWMINATED WITHOUT JEGPARDIZING THE ESSENTIAL QUALITIES OF THE ACTIMITY.. 1 ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TG MY OWN PHYSICAL CONDITION, AND' THE
PHYSICAL EXERTION ASSQCIATED WITH THIS ACTIVITY. | ACKNOWLEDGE THAT ACCIDENTS OR ILLNESS CAN OCCUR
IN REMOTE PLACES WITHOUT MEDICAL FACILITIES OR THE AVAILABILITY OF IMMEDIATE MEDICAL ATTENTION IN THE
EVENT OF AN {NJURY. { EXPRESSLY AGREE TO ACCEPT AND ASSUME ALL OF THE RISKS EXISTING i THIS ACTIVITY.
14Y PARTICIPATION fN THIS ACTIVITY IS PURELY VOLUNTARY, AND | ELECT TO PARTICIPATE IN SPITE OF THE RISKS. -
THESE RISKS INCLUDE, BUT ARE NOY LIRITED TO: N

siips and falls, riding-on unoven andfor snow covered {errain, changing weather condilions -and variations in clevalion;. injy
resulting from improger lifling o cafrying; injury resulfing from veing jollad, jarred, bounced; ('hrp\ynkabqu‘lﬂavn‘d o:lbomls haken
‘during rides; injury resufting fiom conlact vith ‘ofher passengars or equipment; injuty rasulting from itéms of candilion

sich. as: holps, bumps, ruls, obstacles; tree imbs and wranches of rocksyinjury rosisting fram “loss of controt of the tahicle, falls

“fromi the vehicle, coflision with other vehizles, participants, traos; rocks, and ‘other manmade or natural obatacles: injury (esuling
(rom oxposure 10 lemperalure and waathar exiremes which could causa tiypothermia, hyperthiormia late_d'lllnqss).,hent
exhaustion, sunburn, dehydration; ond .exposura {o potentially dangerous’ wild animals, insact bl d hazerdous piant flo,

aquipment failure, bums, machanical and/or equipment problems,

1 undarstand that Compony employaes have difficull jobs-to perorm. They sagk Lo provide fortha;safaly of all participants, but thelr
ability to do sa is lisited by nol only the inherent risks and uncertainties telaled to the use ofihe Vehidle or the Vehicls itself,
weather and conditions, but aleo by the exient lo which participants follaw instrugtions, ‘ant tulss, whother written or orafly
expressed by Company employeas. | agree (o {ollow ALL instruclions end nulos sel forlli*by ‘the Company and its employees,
including, but notlimited lo those set forih-on Exhibit Ahereto,

o dischiige; and agied 16 ‘indemiify and hold
‘Bre in any way connected with my. participation in
50, any such claims which aliége negligent acls of

© 2, Waiver of Glaims; lndomnlﬁcntidn. | hereby voluntarily release,
harmiless Conipany from any and ail Waims, demands, or cauge of #¢tion i
this ‘aclivity o, my use of Compnny's \ehides, equipmentoF faciliies,
omissions of Comparny: )

3, Insufance. | cadily that | have adoqualé ‘Instiranzz o cany Injury or damage {-may caush of "m,rf{gér,:wh‘s’!e
participating, or else 1 ngroa to bear 1hd cants of.such injury or.damag myeelf., | futher carify that 1"am wiilling {o assuma the fisk
_of any medieal or physical condition | may have. - . L Tt T

4. Pregnant Partlcipants: Female drivarsipassengels whio are
fidingfdr rented Véhicle.

) or bislieve of suspsct that they are pregnant, MUST have a
doclor’s raloase to pardcipale in said aciivily prior to; ing/driving ; o S

5. Miscollangous, This Agreement shall:be-governed by and consirued under the lews of ‘the-State of Arizona, wilhout
regard {o ils confiict of laws pilnciples. This Agreemient embodies the entire agreement, and .undorstanding among the porias
harelo and suparsedes any other reprosentalions or agieeinents. This Agreement shall be blnding upon the helrs, adminjstrators,
personal representativos, SUCCessors and assigns-of the paricipant. i hereby waive and agrae not 16 agsert in any sdch action,
-suit or proceading that it Is not personalfy:subject to the jurisdiction of such courig, that the action, suit or proceeding Is brought in
‘an-inconvanient forum of that venug of \hé action, suit of procseding is- improper. | agreethat il any.portion. of this agredmeni is
-found. to be .void of unenforceabld, ‘the remalning documerd, shall femain In_full foree ‘ard effect, 1-agree lo-pay all-costs end
“expensas, including roasonableatloniey s faes, incurred in enforcing this Agreement or any right-arising out of such breach.

Lhave read

y dhooking this Bog’t?docnnlng to wiear shelmot. - ;
By checking this box J4All use a hulvmnl.'!hnl:l.:i boing 'providﬁ& by "Coxi\p;sny'i;'

iy my owrepersonal lln!nmt;matj.ai's;hg“ and Dot approvivds
1.1”- S Y 'S A
At ! Prit Nam RIE,

[ addess 230 2L RUE ME = ATk TN SSDeR
\( Phone 597“55\739)’ =p3ef Date @W/?{" :2(9/[0 .

Signalure of Participanl ‘

PARENT'S OR GUA_RD&AN"SAp‘prr’xqmgpmpEMNchAT,;éN‘,-
, _ —— (ust be completod tor participants undor the age’of 18)
. /_,f-—- . } ] 4 \ R .~ Lt I E ST R
congideration off\"] 2 = la : ’ __(print minior'é namo)
"tdinor”} being pem‘\med ng.omgggz 16 parlicipate in its equipment and facilities, 1 further agree o indemnify and hoid
harmiess Company frort afy and all.claims which are broug
@

ht by, or on behalf of Minor, and which are in any way
cannecied with such Gs f» a{;{}cipaﬁon byAlinor,
s,
£

/ ﬂf{ Ag? (D ‘ Print Namex_| !/\ (440 GHEWL( o,

Parent or Guardia

L
Dat :
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SANDBAR POWERSP_ORTS
15985 Countryshire Ave, Laka Havsau City, Az G403 §28-R54-4242

PARTICIPANT AGREEMENT, RELEASE AND ASSUMPTION OF RISK
Alf participants, Including drivors AND passolifjors, must sign this Agresmont,

{n cansideration of the semvices: of Sandbar Poweispors, LLC, a Nevads ‘ﬁmiied l!abl!ity_oompany, l}s ‘ngonis, QWners, ofﬂl..:nm‘
voluntears, parlicipants; employeos, and all ofher pereons of enlities acting In ahy capacity on fis-behalf {t nn‘ﬂ,er.cc{!qpl;.ve\y .
soforrad 1o o8 “Company’), tha dndacsighed (horeintter, “* or “participant’) hsmby‘_ggveq.m,rqlqaso.:inq_ nify, ' gi,';!l arge
Compony._en ‘bohaif of mysell, iy -spouse, my children, my parents; my heits, assigns; parsonal repq’asenlahve-and aslate’as
follows:  ~

4. Acsumption of Rlsk. 1-ACKNOWLEDGE THAT MY PARTICIPATION:IN ATVIUTV RIDING ACTIVITIES ENTAILS

KNOWN AND UNANTICIPATED RISKS THAT COULD REGULT. IN' PHYSICAL AND EROTIONAL INJURY, PARALYSIS,
DEATH, OR DAMAGE TO ME, TO PRORERTY, OR.TO THIRD PARTIES: | UNDERSTAND: THAT SUCH RISKS SMPLY
CANNOT BE  ELIMINATED 'WITHOUT JEOPARDIZING THE ESSENTIAL QUALITIES OF THE: ACTVITY, 4} ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TO MY, OWN PHYSICAL CONDITION, AND. THE
PHYSICAL EXERTION ASSOGIATED WITH THIS ACTIVITY, | ACKNOWLEDGE THAT ACCIDENTS OR ILLNESS CAN OCCUR

N REMOTE PLACES WITHOUT MEDICAL FACILITIES OR THE AVAILABILITY. OF IMEDIATE MEDICAL ATTENTION IN THE

EVENT OF AN INJURY. | EXPRESSLY.AGREE TO ACCEFT AND ASSUME -ALL OF THE RISKE EXISTING 1 THIS ACTIVITY,

MY PARTICIPATION [N THIS ACTIVITY. I8 PURELY. VOLUNTARY; AND ) ELECT TO PARTIGIPATE IN SRITE OF THE
THESE RISKS INGLUDE, 8UT AR EHGT LIMITED TC: ' .

slips and”{alis, riding -on unsven-andfor stiow-toverad:ierain, chonging wégl))ercbn&!'mns,gnd"yadalf
fesutiing from improper. kifting or'camying; injury rasulting from belng jolicd, Jarred, bo throva oot
. during ridds; injury resulting ‘from ‘contact with oty passenge quipmentyinl
such as-holes; bumps, nits, cbistacles, yee limbs-and branch ; ry g from, 0
from the vehicle, collision with.pther-vehicles, parlicipunts, rees: rocks, sind oltier mannada-or-natur
from oxposure 16 temporature and weather exiremes vitich cauld-cause hypolhemia; hyperhamia
exhauslion, sunbum, dehydration; and exposuro \o potentially dangerous witd animals, insect bitéa,”
equipment faliure, burns, mécharical and/or equipmont prollems.

fety ol all participants, bul thele
the. Vehicle or the Vahiclo fisell,
ufes, whethor wrillan or orally
he Comipany and-is omplpyses,

1 understand thal Company employees hava difficult jobs la padarm. They seok to provide ford
ability to do 50 is Emited by not oniy the inhorent rigks and uncarainties refalod to the use
weathar and conditions, but algo Ly {ha oxlent to which paricipants foiow Instruglion
expressed by Company omployans. | aprew 1o [oliow ALL instructions and rules set fordh
including, but not fimitad to thuse sat forih on Exhibii A besela. :

.o 2. Waiver of Clalms; indomnliication. | herehy voluntarily release, foroveridischarge, and sgres-lo damnity and hold
nharmiass Compiny from gny end afl claims,. damands, or cause of aclion, whicti'afe in any woy connecled vith my padicipation in
‘this petivily or my Use bf ‘Cénipany’s Vehidles, equipment or facililies, ificluding any such claims which ollege nepligent acls of
- amissions uf Company. . . N '

coviec oy Injury, of dams.j.ge: I may cause BI:.EGRE{ vhie
| further ¢ “that | am-willing fo assuma tha dsk

3. Insurance, | certify ‘that] fave. adgiusle insianc
paricipating, or else.l agroa to bear the costs of such injury or.d
of any medical or physical condition-f may have, :

- 4r'Prognant Pariicipants. Fomale dirlversipassengers,
-doclor's release to particiyato In gaid activity priof fo riding/d

viin afé, or budieve or sugpect that thoy are pregnani, MUST have 2
gq.mmed Vﬂhicfﬁ, T ST e N

- 6. Miscallanoous. This Agreamont .shafl-ba:govermod by ‘ond-constitiod Unior-the: laws of the Stale of Arizona,-withaul
- ragard to s conflict of lews princlples. ‘This ‘Agroerignt émbodias the-entire ajrd mont and undorslanding among ihe parias
herelo and supersedes any olhier taprogentatioiis of agfeements. This Agreement shall be binding upen the heirs, .adminisiralors,
_personal representalives, SUCCAsSOIs Al : g ant..] hoteby woive and agree ¥ ) [
_suit or proceeding that il is nal peisona ¢ of sucheourls,. e actl
an incanvanient forum or that vanug:ot
found to be void of unenfol
‘expansas, induding feaso

f‘étctlvl{g, Ly b
“ofany elaim front Wi

10 this Box | zm daclining te woar 3 helmat,

: 'ﬂ\ékfu’g\lgls Lo | wifl use hotmat that is bafg pravided b

) S A B o ; : .
- By cﬁhgckjng this igx § il s pié‘v{d!kj W rsarnl helmat that is Seoli and Dot apsraved.
e KRR 3 N CY . o .

-Blgnature of Parlicipan Pt
»Addressa%gﬂ S ot A DG RS 4
Phane Y 7‘?‘;’723 :7;(\\-3;‘-(‘ I Date 16 [) lﬁ /{6
. PARENT'S OR GUARD!AN'S ADDITIOHAL ‘NbEMN!FlCA’ﬂON
BRGNS {Must bio complated for pasticipasits under the age.of 18}
* In‘consideration of __ : T gE e : .

7 AR L ) {print nﬂhor’é i\amo):’
{*Minor") being permitted by Company 1o participate in its.equipment and facilities, | further agree 1o indemnify and hold

_Rarmlass Company fromany and ali claims which are brought by, of on behalf of Minar, and which are-in.any.viay
“ connected with such use or participation by Minor. T T e
Parent or Guardian:

Dale

rint Name:
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SANDBAR POWERSPORTS
1555 Countryshire Ave, Lake Havsau City, A2 26403 928-854-4242

PARTICIPANT AGREEMENT, RELEASE AND ASSUNMPYION OF RISK -

All participants, Including drivars AND passengers, must sign this Agreement,

In consideration of {he services of Sandbar Powersporls, LLC, a Nevada limited liability campany. ils agcn!s,' owners, ofﬁgers,
volunteers, paricipants, employees, and all sther persons or enlities acting i any capacity on ils behalf (hera.maﬂer cg}ledwcly
reférred {0 as “Company’), the undersigned (hereinalter, " or “participant”) hereby agree 1o release, indemnify, and discharge
Company, on behall of mysell, my spouse, my children, my parents, my ieis, pssigns, pereonal representaive and estale as
followrs:

1, Assumption of Risk. | ACKMOWLEDGE THAT MY PARTICIPATION IN ATVIUTV RIDING ACTIVITIES, ENTAILS
KNOWN AND UNANTICIPATED RISKS THAT COULD RESULT . PHYSICAL AND EMOTIONAL- INJURY, PARALYSIS,
DEATH, OR DAMAGE TO ME, TO PROPERTY, OR TO THIRD PARTIES. 1 UNDERSTAND THAT SUCH RlSK_S‘SlMPLY
CANNOT BE ELIMINATED WITHOUT JEOPARDIZING THE ESSENTIAL QUALITIES OF THE ACTIVITY. | ALSO
UNDERSTAND THAT MY RISK OF INJURY MAY BE INCREASED DUE TO MY OWN PHYSICAL CONDITION, AND THE
PHYSICAL EXERTION ASSOCIATED WITH:THIS ACTIVITY. | ACKNOWLEDGE THAT ACCIDENTS OR ILLNESS CAN OCCUR
N REMOTE PLACES WITHOUT MEDICAL FAGILITIES OR THE AVAILABILITY OF lMMEDlATE-ME_DICALATTENT!ON IN THE
EVENT OF AN INJURY, | EXPRESSLY AGREE TO ACCEPT AND ASSUME ALL OF THE RISKS EXISTING IN THIS ACTIVITY.
MY PARTICIPATION IN THIS ACTIVITY IS PURELY VOLUNTARY, AND 1 ELECT TO PARTICIPATE IN SPITE OF THE RISKS. -
THESE RISKS INCLUDE, BUT ARE NOT LIMITED TO: "

slips and falls, riding on uneven andlor snow covered lerrain, .changing weather. conditions and variations in olevation; injury

resulting from Improper lifling or carrying; injury resulling from being jolted, jarred, bounced, throvm aboul and otherwise:ishaki

during rides: injury resulting from conlact with other passengers or sguipmeni; injury fesulting from flems or condilions-ong

such as holes, bumps, ruls, abstacles. troe limbs and branches or rocks; Injuty resulting from toss of control of tho veliicie, falls
from the vehicie, colliston with other vehicies, paricipants, trees, rocks, and-other manmade of natural,obstadles; injury resulting
from exposure lo lemperalure and weather exiremes which could cause hypothermia, hyperihermia:(het lated fiingss), heal
oxhaustion, -sunbum, dehydration; and expesure o potentially dangorous wild animals, inscel bitds hazardous plant fife,

equipment failure, bums, machanical andior equipment problems.

[ understand that Company employees have diflicult jobs lo perform. Thoy seek 10 provide for the'safely of all parlicipants, but their
abifity {o do 5o is finviled by not only the inherent risks and uncerainties tetated lo the use ofithe, Vehicle or tho Vehicle. iiself,
westher and condilions, bul also by fhe exlent lo which parlicipanls follow instructions and rules, whether wiilten or orally
expressed by Company emplayees. | agree lo foflow ALL insliuctions ang rules set forth by the Company and ils employees,

including, but not limiled lo those set forth on Exhibil A hetalo,

2. Walver of Claims; Indemnification. | hereby voluntarly release, forever discharge, and agree 10 indemnify and hold
harmiess Company from any and all claims, demands, or cause of action,.which'afc in any way connecied vith my padicipationin
this activily or my use of Company's Vehicles, equipment or facilities, icluding, Any such claims which allege negligent acts of
‘omissions of Company. TR

3, nsurance. | cerify that | have adequate insurancs ,cov“ef,-;c_'a.t\y injury or damage | may cause or suffer whit
patlicipaling, or eise { agree 1o bear the cosls of such injury or-damag myself. | further cerlify thut | am willing lo assume the risk
of any medical or physical condition | may have. e i

4. Pregnant Participants. Female dn‘verslpassengdrs _v)hq gré';r or beliave or suspéct that they are pregnant, MUST have a
docior's release 1o parlicipale in said aclivily prior lo ﬁdiﬁgldriyiqg a‘rented Vehicle.

5. Miscollancous, This Agreement she;nvll:‘ba:,gcvur'n_ed by and construed under the laws of the State of Arizana, withoul
tegard lo its conflicl of laws principles. This iAgreemient Simbodies the enlire agreement ang understanding among the parlies
heteto and supersedes any other reprosents fons ar agreements. This Agreement shalf be hinding upon the heirs, administrators,
personal representalives, successers and assigns:ofithe parlicipant. | heréby waive and agree nol lo-assert in any such aclion,
suif or proceeding thal'it is not personally.subjéct to the jurisdictlon of such courts, thal the action, stit or proceeding is broughtin
an inconvenient forum or that venue of the action, sull or praceeding is improper. | ageéo that if any poriion of this agreement is
found ta be void or unenforceablé; the remalning document. shall remain in full forca and offect. | agree fo pay all cosls and

_expenses, including ressonable-allomey’s lees, incured In enforcing this Agreement or any right arising oul of such breach.

By signing this documen‘t‘- '}g‘cknﬁw}cdqo that if anvono Is hurl or propordy IS damaged during my. participation. In this

activity. 1oy bo fouiid by a°court of law to have weaivad my right to malntain a lawsuif againstthe Company ot tha basfs
of any claim from \Which T Have releasod them heroln. ’

{ havo had sulficlent opportunity to read this entire Aqn'sumen;.
1 have raad and undorstood it, and 1 agrog to be bound by ils torms.

By checking this Box | am declining to weara heimel
. By ¢hecking this box § will use a holmet that is Leing provided by "Company”.

‘ [: By chacking this Box I will be providing my own personal haimet that is Snel and Dot approved.

Sigﬁﬁlure.of Participant L2 €3]
Address O30 %zvz\ Baye SO Gdina ey 56020
Phone_{L507) G15-1217 pate __{(1/ (&1 [tz

PARENT'S OR GUARDIAN'S ADDITIONAL INDEMNIFICATION

(Must bo completed for participants under the age of 18}

in consideration of (print minor’s namy)
j_(‘Minor‘) being permitied by Company o pafﬁc}pale in its equipment and facililies, { further agree toindemnify and hold
harmless Company from any and ail claims which are brought by, or on behalf of Minor, and which are in any way
connected with such use o pariicipation by Minor.

Paren! or Guardian: Print Narne;
Date:
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SAN& EARATY a:gma
Cqunlrv:hura nm, le.a uwnu ;Jw, Az ljmni

iy

1. JWe will not drink and drvearafiow - drlvarm dﬁnk.
2. IAve vl cnty al!owthe au(honmd drivess on the Reniel Agreomem to'drlv tha renlnl Vehn:lo.

a !/Wa vt not over lcad tmy pan of the ranud\lahicln {i.9. mara pacpla on. an {hu #umber of soalson thc
vehlc!o) carrylng cxcesswa cqu‘pm..nl of to\mng of magipmant,

4 YWawil'ngl rdo. en pnvql& r;opagiy or arang sinfing U{n} np driving er off road vahlcles ara aievad,
5.t wll {eilaw and. obay ali m:tm‘ lwws ond wles wiren dr{y)ng on .-ut pawd maqs ang off rongda that ats lagated ori BLM

fond,
6. I:We- vif not dive tp mnfnl Vihicla up or daym or defvg a.gqo.gh;: sldo uf o il S1st has tos {han 8 15% Incling o
:1’:.,{:.19 . i : : : ; g

7. W will 5t diiva g mn.m Vohlela I o resiioss manar, sueh na (oxcussive cpz.«dma en beaily, rasde, or sliding the
Vehlde sideways-or doma dontuls ar bum ouls, or-raclag or diiving the.ranixl Vi hiela in an untuthonizad. araa.

8, v will only dive the enlul Vahiclu on dusignalsd tralls, or praviously iddan trmiu ot roats, but natto axedag my
driving ablliiy. Uwe wilinol make our oval rail, You are required to stay on u:dsﬁng (rails mﬂy

9. lhws by Arirana Law anvarg required tu have g RagILNgGers undcr the Age of 18 waer a helmsl.

10, bwe véll not ddedn any Sand Dune arans, lvn!t onty rida in amas um is approvod by the mnlai compnny
A4, lw.will not jump tha rental Vohicle, :

12, W will fiatrelt or iip $ha ranis! Vnhir.lo Ovaf,

13, iAvs will wako uno that il ridarsipaesangors hnve fiair gqnlbgl!ﬁ Lycided at ofi fimes pk»;r ip dﬁ'dn‘u' {hé tontif
Vehicla,

1éoe il rsinke suns that alf ndur:!possengors wanrayg-protection at alf lmaz priortp driwnﬂ the rnnlnl Veh!czm

&5 the drvar.of ha renial Vahicls Tam raaponsible for avarytilng and anything that huppans Ath rgepact th tha nla}
Vabhicla and its usa, and with szt & uny passenpers, ’

48, Uwe wall raturn tho renlal velicle(s) Al of hic] or.6a sobjerlta ra{uals;\g chsl
17. No Refunds are aliowed: Cradits only. If negligenee of driysrls faind Lo be &

18, DnverAgo Lirmits: i
' Rzr 800~ Mininyum age s 25 ¥

ﬁ) Pn!ans Rzr 900 ~ Minlmuin age is 25 + : : .
C) Potnns Rzr 1000 ~ Minirmudm agc !s 30+w»th nxpenence ‘Only. nnd Is app'oved by the rantal company,
I fowi] .

14
15

Ao eradit vl ba allowid,

: aMmoe{.zshoc*s mpmra {cp&nc&
breken, axh.s deive shafs, aamms, tla-

B) Engine dnmags orloss; u,.nmples ou
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this /ﬁf day of February, 2018, that [ caused to be served a
true and accurate copy of the foregoing ANSWER, COUNTER-CLAIM AND AMENDED

CROSS-CLAIM_OF SANDBAR POWERSPORTS, LLC TO PLAINTIFFS’ AMENDED

COMPLAINT by sending a copy of the same via Odyssey eFile NV, the Court’s electronic service

~N O

program to the following:

Chad A. Bowers, Esq, T: 702-457-1001 Plaintiffs

CHAD A, BOWERS, LTD. F: 702-457-8006

3202 West Charleston Blvd. E: bowers@laywer.com

Las Vegas, NV 89102

Kyle W. Farrar (Pro Hac Vice) T: 713-221-8300

Kaster, Lynch, Farrar & Ball, LLP | F: 713-221-8301

1010 Lamar, Suite 1600 E: kyle@fbtrial.com

Houston, Texas 77002

Jennifer Willis Arledge, Esq. T: 702-727-1400 Defendant/Cross-

Wilson Elser Moskowitz F: 702-727-1401 Defendant, Polaris
Edelman & Dicker LLP E: Jennifer.arledge@wilsonelser.com | Industries, Inc.

300 South 4" Street, 11" Floor

Las Vegas. NV 89101

An employee of LzerHFIELD QAVO LLP
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NTSO

JENNIFER WILLIS ARLEDGE
Nevada Bar No.: 8729

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LEP

300 South 4th Street, 11" Floor

Las Vegas, NV 89101

(702) 727-1400; FAX (702) 727-1401
Jennifer. Arledge@wilsonelser.com
Attorneys for Defendant/Cross-Defendant

POLARIS INDUSTRIES, INC.
DISTRICT COURT
CLARK COUNTY, NEVADA
JOHN BORGER and SHERRI BORGER, CASENO:  A-17-751896-C
DEPT NO: XXV

Plaintiffs,
vs.

SANDBAR POWERSPORTS, LLC, DOES I
through X; ROE CORPORATIONS XI through
XX, inclusive, and POLARIS INDUSTRIES, INC.,

Defendants.

SANDBAR POWERSPORTS, LLC,
Counter-Claimant,

v.
JOHN BORGER AND SHERRI BORGER,

Counter-Defendants.

SANDBAR POWERSPORTS, LLC,
Cross-Claimant,

v.
POLARIS INDUSTRIES, INC.

Cross-Defendant,

1330974v.1

Electronically Filed
6/25/2018 10:31 AM
Steven D. Grierson

CLERE OF THE COUE :I .

NOTICE OF ENTRY OF STIPULATION
AND ORDER TO EXTEND DISCOVERY
DEADLINES
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Electronically Filed
6/14/2018 11:42 AM
Steven D. Grierson

Om%@ENAL CLEREOF THE c%‘

4r;
(=

SAO

JENNIFER WILLIS ARLEDGE
Nevada Bar No.: 8729

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

300 South 4th Street, 11" Floor

Las Vegas, NV 89101

(702) 727-1400; FAX (702) 727-1401
Jennifer.Arledge@wilsonelser.com
Attorneys for Defendant/Cross-Defendant
POLARIS INDUSTRIES, INC.

DISTRICT COURT
CLARK COUNTY, NEVADA
JOHN BORGER and SHERRI BORGER, CASENO: A-17-751896-C
DEPTNO: XXV
Plaintiffs,
v STIPULATION AND ORDER TO

SANDBAR POWERSPORTS, LLC, DOES | EXTEND DISCOVERY DEADLINES

through X; ROE CORPORATIONS Xl through | RIRST REQUEST)
XX, inclusive, and POLARIS INDUSTRIES, INC.,

Defendants.

And related claims.

IT IS HEREBY STIPULATED by and between the parties herein through their undersigned
counsel of record that the discovery deadlines pursuant to the provisions of EDCR 2.35 in this case
be extended as set forth herein. This Stipulation is being entered into in good faith and not for the
purposes of delay.

I. FACTS AND PROCEDURAL HISTORY

Plaintiffs filed their initial Complaint on March 3, 2017, for damages allegedly arising out of
an off-road motor vehicle accident. The Parties submitted their Joint Case Conference Report on
August 8, 2017, and the Court issued a Scheduling Order on August 23, 2017. Defendant Polaris

[ndustries was subsequently named a party to the action on November 14, 2017, with the filing of

1323098v.1
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Plaintiffs” Amended Complaint. Once Defendant Polaris became named in the action, the Parties
submitted an Amended Joint Case Conference Report with the expectation that a new Scheduling
Order would issue. Since a new Scheduling Order has not been issued, the Parties now stipulate to
an extension of time to conduct remaining discovery and continue the trial,

II. SUMMARY OF DISCOVERY COMPLETED

Plaintiffs Have Served The Following Discovery To Date:

1

Ist Set of Interrogatories to Defendant Sandbar Powersports;

2. 2nd Set of Interrogatories to Defendant Sandbar Powersports;

3. ist Set of Interrogatories to Defendant Polaris Industries;

4, 1st Set of Requests for Production to Defendant Sandbar Powersports;
5. 2nd Set of Requests for Production to Defendant Sandbar Powersports;
6. 1st Set of Requests for Production to Defendant Polaris Industries;

7. 1st Set of Requests for Admission to Defendant Sandbar Powersports;
8. 2ud Set of Requests for Admission to Defendant Sandbar Powersports:
9. Ist Set of Requests for Admission to Defendant Polaris Industries.

Defendant Sandbar Powersports Has Served The Following Discovery To Date:

1.

Ist Set of Interrogatories to Plaintiffs;

2. 1st Set of Interrogatories to Defendant Polaris Industries;
3. Ist Set of Requests for Production to Plaintiffs;
4. 2nd Set of Requests for Production to Plaintiffs;
5. 1st Set of Requests for Production to Defendant Polaris Industries;
6. 1st Set of Requests for Admission to Plaintiffs;
7. Ist Set of Requests for Admission to Defendant Polaris Industries.
Page 2 of 7
1323098v.1
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Depositions Completed to Date:
1. David Lehmitz (April 9, 2018);
2. Jason Melton (April 9, 2018);
3, Tracy Waddington (Aprii 10, 2018);
4. Polly Melton (April 10, 2018);
5. James Shellenback (May 29, 2018).
Other Discovery Completed To Date:
1. The Parties have served their initial disclosures of witnesses and documents and
supplemental disclosures thereto;
2. The inspection of the subject Polaris RZR and the site of the subject accident was
conducted on May 29, 2018.

HL. DISCOVERY REMAINING TO BE COMPLETED

L. Supplemental disclosure of witnesses and documents;

2. Additional written discovery by the Parties;

3. Gathering medical and psychological treatment records of Plaintiffs;

4. Inspection ot scene where incident occurred;

5. Initial and rebuttal expert designations:

6. Depositions of remaining percipient witnesses, expert depositions, and any other

necessary witness depositions.

IV. REASONS WHY THE DISCOVERY REMAINING HAS NOT BEEN
COMPLETED

As stated above, Defendant Polaris Industries only recently became a party to the action on
November 14, 2017, with the filing of Plaintiffs’ Amended Complaint. Prior to Defendant Polaris
Industries becoming a party, Plaintiffs and Defendant Sandbar Powersports agreed on discovery

dates, submitted their Joint Case Conference Report, and a Scheduling Order was issued.

Page 3 of 7
1323098v.

Appellants' Appendix 177



F O V5 N S ]

DN S =)

Once Defendant Polaris Industries was added, the Parties submitted an Amended Joint Case
Conference Report anticipating a new Scheduling Order would be issued. Because a new
Scheduling Order has not issued, the Parties find it necessary to submit this present Stipulation in
order to extend the time to complete the remaining discovery.

V., CURRENT SCHEDULE FOR COMPLETING DISCOVERY
1. Close of Discovery July 10, 2018

2. Fina! Date to Amend Pleadings March 12, 2018

3. Initiaj Expert Disclosures March 12, 2018
4. Rebuttal Expert Disclosures April 10,2018
5. Dispositive Motions August 10, 2018

VI. PROPOSED SCHEDULE
The Parties propose the following discovery dates:
I Close of Discovery February 1, 2019

2, Final Date to Amend Pleadings November 2, 2018

3. Initial Expert Disclosures November 2, 2018
4. Rebuttal Expert Disclosures December 3, 2018
5. Dispositive Motions March 4, 2019
i
11
I
i
Page 4 of 7
1323098v.1
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VII. CURRENT TRIAL DATE
This matter is currently set to be tried to a jury on a five-week stack to begin on Monday,
October 8, 2018, at 10:30 a.m. The requested discovery extension will require the current trial date

to be moved. As such, the Parties hereby respectfully request that this Court re-set the trial date and

pre-trial deadlines.

IT IS SO STIPULATED.

DATED this

/

~day of June, 2018.

Cha owers, Esq.

a Bar No. 7283
CHAD A. BOWERS, LTD
3202 W, Charleston Bivd,
Las Vegas, Nevada 89102
Telephone: (702} 457-1001
Attorney for Plaintiffs

3
DATED this é

~ ferypzes

day of June, 2018.

arrar, Esq.
Had Pro Hac Vice
ER, LYNCH,
FARRAR & BALL,LLP
1010 Lamar, Suite 1600
Houston, Texas 77002
Telephone: (713) 221-8300
Attorney for Plaintiffs

1323098v.1

l
DATED this day of June, 2018.

¥
4
Griffith H. Hayes, Esq.
Nevada Bar No. 7374
LITCHFIELD CAVO, LLP
3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Telephone: (702) 878-8778
Attorney for Defendant Sandbar
Powersports, LLC

DATED this day of June, 2018.

Jennifer Willis Arledge, Esq.

Nevada Bar No, §729

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER, LLP

300 South 4th Street, 11th Floor

Las Vegas, Nevada\89101

Telephone: (702) 727-1400

Attorney for Defendant, Polaris Industries,
Ine.

Page 5 of 7
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VII. CURRENT TRIAL DATE

This matter is currently set to be tried to a jury on a five-week stack to begin on Monday,
October 8, 2018, at 10:30 a.m. The requested discovery extension will require the current trial date
to be moved. As such, the Parties hereby respectfully request that this Court re-set the trial date and
pre-trial deadlines.

IT IS SO STIPULATED.

.‘.-

DATED\tliis day of June, 2018. DATED this D day of June, 2018.

/

| ~ i

\ i E ‘\N X N‘ . “B
Chad A. Boers, Esq. riffith H. Hayes, Esq.
Nevada Bar No. 7283 Nevada Bar No. 7374
CHAD A. BOWERS, LTD  LITCHFIELD CAVO, LLP
3202 W, Charlgston Blvd. 3993 Howard Hushes Park Suite 100
Las Vegas, Nevida 89102 oward Hughes Yarkway, suite
Telephone: (702)457-1001 Las Vegas, Nevada 89169
A{[or,qeyfa,r- P:’Clln[{f/.& TGECPE}OHC.’ (702) 878-8778

Attorney for Defendant Sandbar
Powersports, LLC

DATED ‘Rhis day of June, 2018, DATED this é day of June, 2018.
‘-\‘
\\ ¢
Kyle W. Farrar,\Esq. eninifer Willis Arledge, Esq.
Admitted Pro Has Vice vada Bar No. §729
KASTER, LYNC L WILSON, ELSER, MOSKOWITZ,
FARRAR & B@LL,%JLP EDELMAN & DICKER, LLP
1010 Lamar, Suite 16 { 300 South 4th Street, 11th Floor
Houston, Texas 77002 Las Vegas, Nevada 89101
Telephone: (713) 221-8300 Telephone: (702) 727-1400
Attorney for Plaintiffs Attorney Jor Defendant, Polaris Indusiries,
Inc.
Page 5 of 7
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John Borger and Sherri Borger v. Sandbar Powersports, LLC, et al,

Case No. A-17-751896-C
E‘LIEE thiswda}’o ’2[]18

1 W ity b4-1s Gpfc
Thomas Christopher Trent, Esql_}
David J. Baluk, Esq.
Admitted Pro Hac Vice
JOHNSON, TRENT & TAYLOR, LLP
919 Milam Street, Suite 1500
Houston, Texas 77002
Telephone: (713) 860-0525
Attorney for Defendant, Polaris Industries, Inc.

Page 6 of 7
1323098v.1
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John Borger and Sherri Borger v. Sandbar Powersports, LLC, ef al,
Case No. A-17-751896-C

ORDER
The Court, having reviewed and considered the above Stipulation, and good cause appearing

therefore, the discovery deadlines will be extended as follows:

Close of Discovery February 1, 2019
Final Date to Amend Pleadings November 2, 2018
Initial Expert Disclosures November 2, 2018
Rebuttal Expert Disclosures December 3, 2018
Dispositive Motions March 4, 2019

The trial date of October 8, 2018, will be vacated and reset in accordance with this

Stipulation. An amended trial order will follow.

IT IS SO ORDERED.

Dated this !.Skday of June, 2018,

DISTRICT COURT JUDGE
ot

Respectfully Submitted by:

Obrunicfen 10, (Dints

ggnifm‘ Wijlis Arledge, Esq.  {/
vada Baf No. 8729

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER, LLP

300 South 4th Street, 1 1th Floor

Las Vegas, Nevada 89101

Telephone: (702) 727-1400

Attorney for Defendant, Polaris Industries, Inc.

Page 7 of 7
1323098 .1
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16 | Monday, May 20, 2019, at 10:30 a.m.
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Electronically Filed
7/16/2018 4:00 PM
Steven D. Grierson

CLERK OF THE COU,
0SCJ Cﬁ:‘w_‘é ,ﬁ.w...

DISTRICT COURT
CLARK COUNTY, NEVADA

JOHN BORGER and SHERRI BORGER,

)
o )
Plaintiffs, )
) .
vs. ) CaseNo.: A-17-751896-C
) Dept. No.: XXV
SANBAR POWERSPORTS, LLC, and DOES )
I through X; and ROE CORPORATIONS XI )
through XX, inclusive, )
)
Defendant(s). )
)
And All Related Matters. )
)
AMENDED ORDER SETTING

CIVIL JURY TRIAL AND PRETRIAL/CALENDAR CALL

[T IS HEREBY ORDERED THAT:

A. The above-entitled case is set to be tried to a jury on a five-week stack to begin

B. A Pretrial/Calendar Call will be held on Tuesday, May 14, 2019, at 10:30 a.m.

Trial Counsel (and any party in proper person) must appear.

20
21
22
23
24
25

DISTRICT JUDGE

UL 16 2018 KATHLEEN E. DELANEY
CLERK OF THE COURy PEPARTMENT XXV
[g]
0

C. The Pretrial Memorandum must be filed prior to the Pretrial/Calendar Call, with
a courtesy copy delivered to Department XXV. EDCR 2.67 must be complied with.

D. All discovery deadlines, deadlines for filing dispositive motions and motions to
amend the pleadings or add parties are controlled by the previously issued Scheduling
Order and/or relevant Stipulation and Orders.

E. Stipulations to continue a trial date will not be considered by the Court.

F. Orders shortening time will not be signed except in extreme emergencies.

AN UPCOMING TRIAL DATE IS NOT AN EXTREME EMERGENCY

Appellants' Appendix 183 -9/

Case Number: A-17-751896-C



KATHLEEN E. DELANEY
DISTRICT JUDGE
DEPARTMENT XXV
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Failure of the designated trial attorney or any party appearing in proper person to
appear for any court appearances or to comply with this Order shall result in any of the
following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4)
vacation of trial date; and/or any other appropriate remedy or sanction.

Counsel must advise the Court immediately when the case settles or is otherwise
resolved prior to trial. A stipulation which terminates a case by dismissal shall
indicate whether a Scheduling Order has been filed and, if a trial date has been set, the date

of that trial.

DATED: %};Q t_‘ 2018.
Q/{] L

KAVHLEEN E. DELANEY
District Court Judge

I hereby certify that on or about the date filed,
the foregoing order was E-served, mailed, or
a copy was placed in the attomey’s folder in
the Clerk’s Office as follows:

Chad A. Bowers, Esq. - Chad A. Bowers, LTD.
Kyle W. Farrar, Esq. — Kaster, Lynch, Farrar & Ball, LLP
Griffith H. Hayes, Esq. — Litchfield Cavo

Jennifer Wllhs Arledge Esq. — Wilson, Elser, Mosk0w1tz Edelman & Dicker, LLP
3 ) ~Hsq. — Johnson, Trent & Taylor, LLP
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Electronically Filed
7/19/2018 4:41 PM
Steven D. Grierson

CLERK OF THE COU,
o b At

JENNIFER WILLIS ARLEDGE
Nevada Bar No.: 8729

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

300 South 4th Street, 11" Floor

Las Vegas, NV 89101

(702) 727-1400; FAX (702) 727-1401
Jennifer. Arledge@wilsonelser.com
Attorneys for Defendant/Cross-Defendant
POLARIS INDUSTRIES, INC.

DISTRICT COURT
CLARK COUNTY, NEVADA

JOHN BORGER and SHERRI BORGER, CASENO: A-17-751896-C
DEPTNO: XXV

Plaintiffs,
Vs.

SANDBAR POWERSPORTS, LLC, DOES I DEFENDANT POLARIS INDUSTRIES,

through X; ROE CORPORATIONS XI through | DR ER OM e S HeOTECTIVE

XX, inclusive, and POLARIS INDUSTRIES, INC., TIME,

Defendants, Before the Discovery Commissioner
2|18
q:.g 2 am

And related claims.

COMES NOW Defendant POLARIS INDUSTRIES, INC. (“Polaris™) by and through its
counsel of record, Jennifer Willis Arledge, Esq., of the law firm of WILSON ELSER MOSKOWITZ
EDELMAN & DICKER, LLP, and respectfully submits its motion for protective order in
accordance with NRCP 26(c) and EDCR 2.34. This motion is made and based upon the papers and
pleading on file, the following memorandum of points and authorities, the affidavit of Jennifer Willis
11/

117

iy
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Arledge, Esq., and any oral argument that this Court may entertain.

DATED this /{ day of July, 2018.

1344045v.1

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

BY:

Clneden 0. (bt

JENNIFER WILLIS ARLEDGEH
evada Bar No.: 8729

300 South 4th Street, 11" Floor

Las Vegas, NV 89101

Attorneys for Defendant

POLARIS INDUSTRIES, INC.

Page 2 of 13
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ORDER SHORTENING TIME

Upon motion of defendant and for good cause shown, IT IS HEREBY QRDERED that the
hearing on DEFENDANT POLARIS INDUSTRIES,

ORDER ON ORDER SHORTENING TIME is hereby shortened to the 2-7 day of

INC.’S MOTION FOR PROTECTIVE

:S-U \'ﬁf , 2018, at the hour of “?130 & .m. of said date, or as soon thereafter as

counsel can be heard.

e Swsasition shall bed

'~

Q‘H!; Repi’_“ SbEH be da
oY

IT IS SO ORDERED.

DATED this ’ I day of July, 2018.

- bloase te Sorm

MO o

A

DISCOVERY COMMISSIONER

Respectfully Submitted By:

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

sv. (hamadon 1 (2loctar_

NIFE ILLIS ARLEDGE
vada Bar No 08729
300 South 4™ Street, 11" Floor
Las Vegas, NV 89101
Attorney for Defendants
POLARIS INDUSTRIES, INC,

Page 3 of 13
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AFFIDAVIT IN SUPPORT OF MOTION AND FOR ORDER SHORTENING TIME

STATE OF NEVADA )
COUNTY OF CLARK 3 >

I, Jennifer Willis Arledge, Esq., hereby depose and say as follows:

1. [ am a competent adult, over the age of eighteen (18) years, and have personal
knowledge of all facts stated herein.

2. I am an attorney at law duly licensed to practice in the State of Nevada and a partner
in the law firm of WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER, LLP, counsel of
record for Defendant POLARIS INDUSTRIES, INC. in Case No. A-17-751896-C, currently
pending in Department XXV of the Eighth Judicial District Court, County of Clark, Nevada.

3. [ offer this affidavit in support of the Defendant’s motion for protective order
postponing the depositions of Plaintiffs Sherri and John Borger, and their son, Foster Borger, and in
support of an order shorting time.

4. Once named in the instant action, Defendant Polaris Industries, Inc., (“Polaris™)
retained Thomas Christopher Trent and David J. Baluk, to serve as national coordinating counsel.
On March 27, 2018, Thomas Christopher Trent and David J. Baluk, were admitted to practice before
this court pro hac vice.

5. Since Polaris became a Defendant, this case has been proceeding with discovery. The
depositions of the two owners of Defendant Sandbar Powersports, LLC, Mr. and Mrs. Melton, and
the two employees who were involved with renting the RZR to Plaintiffs have been deposed. In
addition, an inspection of the RZR involved in the subject accident took place at the home of its new

owner, and that new owner was deposed. A site inspection was also undertaken. Written discovery

has been exchanged. The parties are negotiating a protective order.

Page 4 of 13
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6. Defendants desire to take the depositions of Plaintiffs Sherri and John Borger, as well
as their son, Foster Borger. There were extensive discussions between counsel for the parties to
choose dates for these depositions. The two dates that seemed to work were August 6 and 7, 2018. 1
notified Mr. Baluk that those two dates conflicted with a prior commitment on my calendar and that
I would be unable to attend. We discussed having another attorney from my office attend the
depositions as local counsel since national counsel would be taking the lead in representing Polaris
by asking questions.

7. On or about June 29, 2018, Mr. Trent advised me that new national counsel would be
stepping in due to a change at Polaris. I was asked to prepare and file a disassociation of counsel.
On July 2, 2018, Mr. Baluk asked that I postpone filing the disassociation of counsel while the file
was being transitioned to new national counsel, and in light of the July 4 holiday. 1 was awaiting
further instruction when I returned to the office on July 9, following a few days out of the office.

8. Meanwhile, on July 5, 2018, Sandbar electronically served deposition notices for
Plaintiffs and Foster Borger to take place on August 6 and 7, 2018. A copy of those notices is
attached to the instant motion as Exhibit “A.”

9. On July 11, 2018, 1 obtained contact information for new national counsel and
informed them of the upcoming depositions, my scheduling conflict, and other outstanding issues.
At that time, | was informed that the new national counsel was scheduled to be on a family vacation
August 6 and 7 and [ was asked to seek to reschedule the depositions. On that same day, 1 emailed
Plaintiff’s counsel and Sandbar’s counsel advising them of the change in national coordinating
counsel and requesting that the depositions be rescheduled. A copy of that email is attached to the

instant motion as Exhibit “B.”
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10, After receiving no response to my July 11 email, 1 sent a follow up email on July 13,
2018, again inquiring about moving the depositions. A copy of that email is attached to the instant
motion as Exhibit “C.”

11. On July 13, 2018, Plaintiffs’ counsel responded that his clients have moved the dates
a lot and are frustrated, noting that they are not his notices to move. A copy of that email is attached
to the instant motion as Exhibit “D.” That same day, Sandbar’s counsel responded that he is
normally very accommodating but would not agree to move the dates. A copy of that email is
attached to the instant motion as Exhibit “E.”

12.  Based on the above responses, this motion is being prepared.

13. On July 16, 2018, I left a voice mail message for Griffith Hayes, Sandbar’s counsel,
to try to discuss the depositions and the plan to file the instant motion, to see if there could be any
agreement. Mr. Hayes responded via email, again stating that he is normally very accommodating
but could not agree to move the dates. A copy of that email is attached to the instant motion as
Exhibit “F.”

14. T have received verified pro hac vice applications from new national counsel and will
submit them to the State Bar of Nevada for expedited processing on July 16, 2018, Motions to
associate counsel will be filed on order shortening time as soon as the State Bar approves the
applications.

15. However, even if new national counsel can be admitted to practice before the pending
depositions, that does not alleviate the scheduling problem. Moreover, I cannot attend the
depositions due to a prior speaking engagement. If the depositions proceed as scheduled, Polaris
will be deprived of the opportunity to have counsel of its choice represent it at the depositions. As
mmportantly, the local counsel who is most familiar with this case (me) cannot attend and represent

the interests of Polaris due to a prior commitment. Sending another attorney from my office is not
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an option in this circumstance due to the serious nature of the injuries and the unique issues involved
in products liability litigation. Further, another attorney would not be familiar with the prior
deposition testimony of four (4) important witnesses. Polaris would be deprived of its right to be
represented fully and fairly by counsel of its choice at these critical depositions.

16.  This request is not being made for the purposes of delay,

17. Since the depositions are scheduled for August 6 and 7, 2018, it is unlikely that the
instant motion would be heard in time if submitted in the ordinary course of the cowrt’s business.
Accordingly, an order shortening time is required to ensure that the issues are heard by the court
prior to becoming moot and resulting in injustice to Polaris Industries.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

Wx Z/D“ W"
{E)GNIFEWVILLIS ARLEDGE, F8Q.

NOTARY PUBLIC
NAOMI E. SUDRANSKI

STATE OF NEVADA - COUNTY OF CLARK
MY APPOINTMENT EXP. FEB 15, 2022
No: 01-6510041

Subscriped and Sworn to Before Me
this LFY day of July, 2018,

ey
[

d £ Sy
PN v e ST Ty i ,"‘1 .
L iiki!’ { \f - i\....—}\j\i_ﬂj? --4*‘{\.,‘;:3%‘,\‘»%*{. A

Notary Public for Said County and State
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MEMORANDUM OF POINTS & AUTHORITIES

L RELIEF REQUESTED

This case involves claims of strict product liability, breach of warranty, and negligent design
and marketing against Defendant Polaris Industries, Inc. (“Polaris”). Polaris retained national
coordinating counsel to represent it in this case along with undersigned local counsel. There has
now been a change in the structure at Polaris resulting in a change of its national coordinating
counsel. New national coordinating counsel has expeditiously taken steps to become admitted to
practice in this jurisdiction in this matter only by submitting their verified applications to the State
Bar of Nevada. Motions to associate counsel will be filed on order shortening time as soon as the
verified applications are approved by the State Bar.

There are three (3) critical depositions that were set by prior national counsel, Plaintiffs
Sherri Borger and John Borger, and their son, Foster Borger. New national coordinating counsel is
not available to attend those depositions as scheduled. Moreover, the undersigned local counsel is
also unavailable to attend those deposition due to a prior engagement. This motion secks a
protective order preventing those three (3) depositions from going forward until new national
counsel has been admitted pro hac vice and is able to attend.
II. STATEMENT OF FACTS

On October 18, 2016, Plaintiffs Sherri Borger and her husband, John Borger, rented a Polaris
RZR from Defendant Sandbar Powersports, LLC (“Sandbar™), near Lake Havasu, Arizona.
Plaintiffs and their two children, Foster Borger and Jade Borger, took the RZR to an area known as
“Bison Wash™ in the Lake Havasu area. Currently, it is unclear who was operating the RZR at the
time, however, it appears as though Mrs. Borger was the right front seat passenger when the RZR

tipped and/or rolled over. Mrs. Borger’s arm was trapped underneath the RZR. Emergency
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personnel responded and Mrs. Borger was transported to University Medical Center in Las Vegas,
Nevada. Unfortunately, her right arm could not be saved and was amputated.
III. PROCEDURAL HISTORY

Plaintiffs first brought suit against Sandbar by filing a complaint on March 3, 2017. Sandbar
filed an answer and counterclaim on May 19, 2017. The case was exempted from arbitration on July
10, 2017, and the early case conference held that same day. The Joint Case Conference Report was
filed on August 8, 2017. On November 9, 2017, a Stipulation and Order to Amend Complaint was
entered, with the Amended Complaint being filed on November 14, 2017. The Amended Complaint
added Polaris Industries, Inc., as a defendant. Polaris filed its answer on December 12, 2017.
Sandbar filed its answer to Plaintiffs’ amended complaint, making a cross-claim against Polaris on
February 14, 2018. Polaris filed an answer to the cross-claim on March 9, 2018. An amended Joint
Case Conference Report was filed on March 15, 2018, On March 27, 2018, national counsel,
Thomas Christopher Trent and David J. Baluk, were admitted to practice pro hac vice. A stipulation
and order for new discovery dates was filed on June 14, 2018. A new trial order was just issued
setting trial on a five-week stack beginning on May 20, 2019,

This case has been proceeding with discovery. The depositions of the two owners of
Sandbar, Mr. and Mrs. Melton, and the two employees who were involved with renting the RZR to
Plaintiffs have been deposed. In addition, an inspection of the RZR involved in the accident took
place at the home of its new owner, and that new owner was deposed. A site inspection was also
undertaken. Written discovery has been exchanged. The parties are negotiating a protective order.

Defendants desire to take the depositions of Plaintiffs Sherri and John Borger, as well as their
son, Foster Borger. There were extensive discussions between counsel for the parties to choose
dates for these depositions. The two dates that seemed to work were August 6 and 7, 2018.

Undersigned local counsel notified prior national counsel that those two dates conflicted with a prior

Page 9 0of 13

1344045v.1 Appellants' Appendix 193




oo -1 v o &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

commitment on her calendar and that she would be unable to attend. Discussion was had about
another attorney attending the depositions as local counsel since national counsel would be taking
the lead in representing Polaris by asking questions.

On or about June 29, 2018, national counsel contacted local counsel to advise that new
national counsel would be stepping in. Local counsel was asked to prepare and file a disassociation
of counsel. On July 2, 2018, national counsel asked that local counsel postpone the filing of the
disassociation while the file was being transitioned to new national counsel, and in light of the July 4
holiday. Local counsel was awaiting further instruction when she returned to the office on July 9,
after being out for a few days.

On July 5, 2018, Sandbar electronically served deposition notices for Plaintiffs and Foster
Borger to take place on August 6 and 7, 2018. See deposition notices, Exhibit “A.” On July 11,
2018, undersigned local counsel obtained contact information for new national counsel and informed
them of the upcoming depositions, her scheduling conflict, and other outstanding issues. Local
counsel was informed that national counsel could not attend the depositions as set due to a planned
family vacation and was asked to seek to reschedule the depositions. On July 11, 2018, undersigned
local counsel emailed Plaintiff’s counsel and Sandbar’s counsel advising them of the change in
national coordinating counsel and requesting that the depositions be rescheduled. See email, Exhibit
“B.” After receiving no response, undersigned local counsel sent a follow up email on July 13,
2018, again inquiring about moving the depositions. See email, Exhibit “C.” Plaintiffs’ counsel
responded that his clients have moved the dates a lot and are frustrated, noting that they are not his
notices to move. See¢ email, Exhibit “D.” Sandbar’s counsel responded that he is normally very
accommodating but could not agree to move the dates. See email, Exhibit “E.” Based on these

responses, undersigned local counsel was instructed by new national counsel to proceed with the
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instant motion. The Notice of Disassociation of Counsel for former national counsel was filed on
July 13, 2018.

On July 16, 2018, undersigned counsel left a voice mail message for Griffith Hayes,
Sandbar’s counsel, to try to discuss the depositions and the plan to file the instant motion, to see if
there could be any agreement. Mr. Hayes responded via email again stating that he is normally very
accommodating but could not agree to move the dates. See email, Exhibit “F.”

Verified pro hac vice applications have been received from new national counsel. They are
being submitted to the State Bar of Nevada for expedited processing on July 16, 2018, Motions to
associate counsel will be filed on order shortening time as soon as the State Bar approves the
applications. However, even if new national counsel can be admitted to practice before the pending
depositions, that does not alleviate the scheduling problem. Moreover, the undersigned local counsel
cannot attend the depositions due to a prior speaking engagement. If the depositions proceed as
scheduled, Polaris will be deprived of the opportunity to have counsel of its choice represent it at the
depositions. As importantly, the local counse}l who is most familiar with this case cannot attend and
represent the interests of Polaris due to a prior commitment. Sending another attorney from local
counsel’s office is not an option in this circumstance due to the serious nature of the injuries and the
unique issues involved in products liability litigation. Further, another attorney would not be
familiar with the prior deposition testimony of four (4) important witnesses. Polaris would be
deprived of its right to be represented fully and fairly by counsel of its choice at these critical
depositions.

IV. LEGAL ARGUMENT

Nevada Rule of Civil Procedure 26(c) states in pertinent part:

(c) Protective Orders. Upon motion by a party or by the person from
whom discovery is sought, accompanied by a certification that the

movant has in good faith conferred or attempted to confer with the other
affected parties in an effort to resolve the dispute without court action,
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and for good cause shown, the court in which the action is pending may

make any order which justice requires to protect a party or person from

annoyance, embarrassment, oppression, or undue burden or expense,

including one or more of the following:

(1)  that discovery not be had;

(2) that the discovery may be had only on specified terms and
conditions, including a designation of the time or place;

The relationship of an attorney and client is one of special confidence and trust and the
integrity of the legal profession demand that the interests of the client be fully protected. Fracasse v.
Brent, 6 Cal. 3d 784, 789, 494 P.2d 9, 12 (1972). Because of this, it is well settled that the client has
an absolute right to retain counsel of choice and with that comes the absolute right to discharge his
or her attorney at any time, with or without cause. In re Phillips, No. 94-0-11471, 2001 WL
1511526, at *6 (Cal. Bar Ct. Oct. 4, 2001) (citing Fracasse at 790, 494 P.2d at 9); see also Estate of
Cazaurang (1934) 1 Cal.2d 712, 713-14, 36 P.2d 1069); Champion v. Superior Court, 201 Cal. App.
3d 777, 783, 247 Cal. Rptr. 624, 627 (Ct. App. 1988).

In the instant matter, Polaris has chosen new national coordinating counsel in this matter
going forward.  Further complicating this matter is the unavailability of Polaris’ local counse! due
to a prior commitment. While another attorney from local counsel’s office could be sent to these
depositions, the fact that Polaris has hired national coordinating counsel to represent it and
undersigned local counsel is the only attorney in her office with sufficient familiarity with the case to
substantively participate in the depositions, it would be unjust to allow the depositions to go forward.
Polaris is simply asking for postponement of the depositions until new national counsel has been
admitted pro hac vice and is available to attend.

Polaris has undertaken reasonable efforts to avoid inconvenience to the parties by notifying

them of the issue immediately and expediting its new counsel’s pro hac vice applications. No party

has suggested any reason beyond frustration with scheduling as to why the depositions could not be
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reset at another date. Moreover, this motion is not being made for the purpose of delay. This is the
first date that these depositions have been scheduled.
V. CONCLUSION

It is regrettable that the parties could not reach an agreement with respect to this issue
without judicial intervention. However, as set forth above, good cause exists to grant the instant
motion and order that the depositions be vacated until such time as Polaris’ national counsel is
admitted pro hac vice and all counsel are available to attend these critical depositions.

DATED this / day of July, 2018.

Respectfully submitted,

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

3Y: W U}a@‘@\

NIFER/WILLIS ARLERGE
' evada Bar No.: §729
300 South 4th Street, 11" Floor
Las Vegas, NV 89101
Attorneys for Defendant
POLARIS INDUSTRIES, INC.
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ELECTRONICALLY SERVED

7/5/2018 3:27 PM

NOTC

GRIFFITH H. HAYES, ESQ.
Nevada Bar No. 7374

MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A. ROEBUCK, ESQ.
Nevada Bar No. 14110
LITCHFIELD CAVO LLP

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Telephone: (702) 949-3100
Facsimile: (702)916-1776

Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant/Cross-Claimant, Sandbar Powersports, LLC

DISTRICT COURT

CLARK COUNTY NEVADA

JOHN BORGER and SHERRI BORGER,

Plaintiffs,
V.

SANBAR POWERSPORTS, LLC, DOESI
through X, ROE CORPORATIONS XI through
XX, inclusive, and POLARIS INDUSTRIES,
INC.

Defendants.

SANDBAR POWERSPORTS, LLC.

Counter-Claimant,
V.

JOHN BORGER and SHERRI BORGER,

Counter-Defendants.

SANDBAR POWERSPORTS, LL.C.

Cross-Claimant,
A

POLARIS INDUSTRIES, INC.,

Cross-Defendants.

Case Number: A-17-751896-C

1

Case No.: A-17-751896-C

Dept.: XXV

NOTICE OF DEPOSITION TO
PLAINTIFF/COUNTER-DEFENDANT
SHERRI BORGER

Date: August 6,2018
Time: 9:30 a.m.
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NOTICE OF DEPOSITION

TO: ALL INTERESTED PARTIES:
TO: ALL COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on August 6th, 2018 at 9:30 a.m. Defendant/Counter-
Claimant/Cross-Claimant, SANDBAR POWERSPORTS, LLC, by and through its attoneys of record,
the law firm of Litchfield Cavo LLP, will take the deposition of Plaintiff/Counter-Defendant Sherri
Borger, upon oral examination pursuant to NRCP 26, before a notary public or some other officer
authorized by law to administer oaths, and which will be recorded by stenographic means,

The deposition will take place at Qasis Reporting Services, 400 S. 7th Street, Snite 400, Las
Vegas, Nevada 89101 (Tel: 702 476-4500). The examination will continue from day-to-day until

completed. You are invited to attend and cross-examine.

Dated: July 5, 2018 LITCHFIELD CAVOLLP

GRIFFITH H. HAYES, ESQ.
Nevada Bar No, 7374
MARISA A, POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A, ROEBUCK, ESQ.

Nevada Bar No, 14110

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169

Telephone: (702) 949-3100

Facsimile: (702) 916-1776

Email: hayes@litchfieldcavo.com

Email: pocci@litchfieldcavo.com

Email: roebuck@litchfieldcavo.com

Atrorneys  for Defendant/Counter-Claimant/Cross-
Claimant, Sandbar Powersports, LLC
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CERTIFICATE OF SERVICE

e
I HEREBY CERTIFY that on this é day of July, 2018, that I caused to be served a true and
accurate copy of the foregoing NOTICE OF DEPOSITION TO PLAINTIFF/COUNTER-
DEFENDANT SHERRI BORGER, by sending a copy of the same via Odyssey eFile NV, the Court’s

electronic filing/service program and by U.S, Mail to the following;

Chad A. Bowers, Esq, T: (702) 457-1001 Plaintiffs
CHAD A, BOWERS, LTD. F. (702) 457-8006

3202 West Charleston Blvd. E: bowers@lawyer.com

Las Vegas, NV 89102

Kyle W. Farrar, Esq. T:(713)221-8300

CASTER, LYNCH, FARRAR & BALL, F:(713)221-8301

L.L.P. E: kyleCitibtrial.com

1010 Lamar, Suite 1600
Houston, TX 77002

ADMITTED PRO HAC VICE

Jennifer Willis Arledge, Esq. T: (702) 727-1400 Polaris
WILSON, ELSER, MOSKOWITZ, F: (702) 727-1401 Industries, Inc.
EDELMAN & DICKER LLP E: jennifer.arledge@wilsonelser.com

300 South 4th Street, 11" Floor
Las Vegas, NV 89101

T. Christopher Trent T: (713) 222-2323

David Baluk F:(713)222-8886
JOHNSON, TRENT & TAYLOR, LLP E: ctreni@johnsontrent.com
919 Milam Street, Suite 1500 E: dbaluk@johnsontrent.com
Houston, TX 77002

ADMITTED PRQ HAC VICE

3

A A -
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An empléyee of LTﬁCHFIELD CAVOLLP

Appellants' Appendix 201



AW

MO0 -1 Oh

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ELECTRONICALLY SERVED
7/5/2018 3:27 PM

NOTC

GRIFFITH H. HAYES, ESQ.
Nevada Bar No. 7374

MARISA A. POCCI, ESQ.

Nevada Bar No, 10720

KEIVAN A. ROEBUCK, ESQ.
Nevada Bar No. 14110
LITCHFIELD CAVO LLP

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Telephone: (702) 949-3100
Facsimile: (702) 916-1776

Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Aitorneys for Defendani/Counter-Claimant/Cross-Claimant, Sandbar Powersports, LLC

DISTRICT COURT
CLARK COUNTY NEVADA
JOHN BORGER and SHERRI BORGER, Case No.: A-17-751896-C
Plaintiffs, Dept.: XXV

V.

SANBAR POWERSPORTS, LLC, DOES I
through X, ROE CORPORATIONS XI through | NOTICE OF DEPOSITION TO

XX, inclusive, and POLARIS INDUSTRIES, PLAINTIFF/COUNTER-DEFENDANT
ING. JOHN BORGER
Defendants. Date: August 7, 2018
Time: 9:30 a.m.

SANDBAR POWERSPORTS, LLC.

Counter-Claimant,
Y.

JOHN BORGER and SHERRI BORGER,

Counter-Defendants.

SANDBAR POWERSPORTS, LLC.

Cross-Claimant,
V.

POLARIS INDUSTRIES, INC.,

Cross-Defendants.

1
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NOTICE OF BEPOSITION

TO: ALL INTERESTED PARTIES:
TO: ALL COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on August 7th, 2018 at 9:30 a.m. Defendant/Counter-
Claimant/Cross-Claimant, SANDBAR POWERSPORTS, LLC, by and through its attorneys of record,
the law firm of Litchfield Cavo LLP, will take the deposition of Plaintiff/Counter-Defendant John
Borger, upon oral examination pursuant to NRCP 26, before a notary public or some other officer
authorized by law to administer oaths, and which will be recorded by stenographic means.

The deposition will take place at Qasis Reporting Services, 400 S. 7th Street, Suite 400, Las
Vegas, Nevada 89101 (Tel: 702 476-4500). The examination will continue from day-to-day until

completed. You are invited to attend and cross-examine.

Dated: July 5, 2018 LITCHFIELD CAVO LLP

By:
GRIFFI'PH H. HAYES, ESQ.

Nevada Bar No. 7374

MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A, ROEBUCK, ESQ.

Nevada Bar No. 14110

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169

Telephone: (702) 949-3100

Facsimile: (702) 916-1776

Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Attorneys  jor Defendant/Counter-Claimant/Cross-
Claimant, Sandbar Powersports, LLC
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CERTIFICATE OF SERVICE

T
I HEREBY CERTIFY that on this .2 day of July, 2018, that I caused to be served a true and

accurate copy of the foregoing NOTICE OF DEPOSITION TO PLAINTIFF/COUNTER-

DEFENDANT JOHN BORGER, by sending a copy of the same via Odyssey eFile NV, the Court’s

electronic filing/service program and by U.S. Mail to the following;

Chad A. Bowers, Esq,
CHAD A, BOWERS, LTD.
3202 West Charleston Blvd.
Las Vegas, NV 89102

Kyle W, Farrar, Esq.

CASTER, LYNCH, FARRAR & BALL,
L.L.P.

1010 Lamar, Suite 1600

Houston, TX 77002

ADMITTED PRO HAC VICE

T: (702) 457-1001 Plaintiffs
F: (702) 457-8006
E: bowers@lawyer.com

T:(713) 221-8300
F:(713) 221-8301
E: kyleCitibtrial.com

Jennifer Willis Arledge, Esq.
WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

300 South 4th Street, 11" Floor

Las Vegas, NV 89101

T. Christopher Trent

David Baluk

JOHNSON, TRENT & TAYLOR, LLP
919 Milam Street, Suite 1500

Houston, TX 77002

ADMITTED PRQ HAC VICE

T: (702) 727-1400 Polaris
F: (702) 727-1401 Industries, Inc.
E: jennifer.arledge@wilsonelser.com

T: (713) 222-2323
F: (713) 222-8886
E: ctrent@johnsontrent.com
E: dbaluk@johnsontrent.com

\ .%é}h&a »&24@'&;‘

An employee of LI¥CHFIELD CAVO LLP
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ELECTRONICALLY SERVED
7/5/2018 3:27 PM

NOTC

GRIFFITH H. HAYES, ESQ.
Nevada Bar No. 7374

MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A. ROEBUCK, ESQ.
Nevada Bar No. 14110
LITCHFIELD CAVO LLP

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Telephone: (702) 949-3100
Facsimile: (702) 916-1776

Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant/Cross-Claimant, Sandbar Powersports, LLC

DISTRICT COURT
CLARK COUNTY NEVADA
JOHN BORGER and SHERRI BORGER, Case No.: A-17-751896-C

V.

SANBAR POWERSPORTS, LLC, DOES 1
through X, ROE CORPORATIONS XI through
XX, inclusive, and POLARIS INDUSTRIES,
INC.

Defendants.

SANDBAR POWERSPORTS, LLC.

Counter-Claimant,
v,

JOHN BORGER and SHERRI BORGER,

Counter-Defendants.

SANDBAR POWERSPORTS, LLC.

Cross-Claimant,
v.

POLARIS INDUSTRIES, INC.,

Cross-Defendants.

Case Mumber: A-17-751896-C

1

NOTICE OF DEPOSITION TO FOSTER
BORGER

Date: August 6, 2018
Time: 3:00 p.m.
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NOTICE OF DEPOSITION

TO: ALL INTERESTED PARTIES:
TO: ALL COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on August 6th, 2018 at 3:00 p.m. Defendant/Counter-
Claimant/Cross-Claimant, SANDBAR POWERSPORTS, LLC, by and through its attorneys of record,
the law firm of Litchfield Cavo LLP, will take the deposition of Foster Borger, upon oral examination
pursuant to NRCP 26, before a notary public or some other officer authorized by law to administer oaths,
and which will be recorded by stenographic means.

The deposition will take place at Oasis Reporting Services, 400 S. 7th Street, Suite 400, Las
Vegas, Nevada 89101 (Tel: 702 476-4500). The examination will continue from day-to-day until

completed. You are invited to attend and cross-examine.
Dated: July 5, 2018 LITCHFIELD CAVO LLF

By:
GRIFFITH H. HAYES, ESQ.

Nevada Bar No. 7374

MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A. ROEBUCK, ESQ.

Nevada Bar No. 14110

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169

Telephone: (702) 949-3100

Facsimile: (702) 916-1776

Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Attorneys  for Defendant/Counter-Claimant/Cross-
Claimant, Sandbar Powersports, LLC
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CERTIFICATE OF SERVICE

<.
IHEREBY CERTIFY that on this A ) day of July, 2018, that I caused to be served a true and

accurate copy of the foregoing NOTICE OF DEPOSITION TO FOSTER BORGER, by sending a

copy of the same via Odyssey eFile NV, the Court’s electronic filing/service program and by U.S. Mail

to the following:

Chad A. Bowers, Esq,
CHAD A, BOWERS, LTD.
3202 West Charleston Blvd.
Las Vegas, NV 89102

Kyle W. Farrar, Esq.

CASTER, LYNCH, FARRAR & BALL,
L.L.P.

1010 Lamar, Suite 1600

Houston, TX 77002

ADMITTED PRO HAC VICE

T: (702) 457-1001 Plaintiffs
F: (702) 457-8006 ,
E: bowers@lawyer.com

T:(713)221-8300
F:(713) 221-8301
E: kyleCitibtrial.com

Jennifer Willis Arledge, Esq.
WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

300 South 4th Street, 11" Floor

Las Vegas, NV 89101

T. Christopher Trent

David Baluk

JOHNSON, TRENT & TAYLOR, LLP
919 Milam Street, Suite 1500

Houston, TX 77002

ADMITTED PRO HAC VICE

T:(702) 727-1400 Polaris
F: (702) 727-1401 Industries, Inc.
E: jennifer.arledge@wilsonelser.com

T:(713) 2222323
F: (713) 222-8886
E: ctrent@johnsontrent.com
E: dbaluk@johnsontrent.com

An employee of LIZCHFIELD CAYO LLP
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Arledge, Jennifer Willis

From: Arledge, Jennifer Witlis

Sent: Wednesday, July 11, 2018 1:54 PM

To: ‘Kyle Farrar'; ‘Hayes, Griffith'

Cc: Lamper, Pamela M.; Hernandez, Celeste
Subject: Borger v. Sandbar & Polaris

Hi Kyle and Griff,

There will be a change in nationai counsel representing Polaris in this case. Jim Sanders and Scott Ross of Neal Harwell in Nashville
will be appearing as soon as | can get their pro hacs done.

For this reason, we are requesting that the depositions of Sherri, John, and Foster Borger currently set for August 6 and 7 be
continued to a mutually convenient time after they are admitted. | know we had trouble scheduling the current dates, but 1 am not
available either day. | will be at a speaking engagement in Dallas.

Thank you,

Jermifer Willis Arledge

Attormey at Law

Wilson Elser Moskowitz Edeiman & Dicker LLP
300 South 4th Street - 11th Floor

Las Vegas, NV 89101-6014

702.727.1259 {Direct)

762.727.1400 (Main)

702.727.1401 {Fax)
jennifer.arledee@wilsonelser.com
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Arledge, Jennifer Willis

From: Arledge, Jennifer Willis

Sent: Friday, July 13, 2018 2:23 PM

To: "‘Kyle Farrar'; ‘Hayes, Griffith'

Cc: Lamper, Pamela M.; Hernandez, Celeste
Subject; RE: Borger v. Sandbar & Polaris - depositions
Importance: High

Gentlemen,

Can we move these dates? 1 will work diligently to secure new ones with the new national counsel.
Thank you,

Jennifer Willis Arledge

Attorney at Law

Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street - 11th Floor

Las Vegas, NV 89101-6014

702,727.1259 {Direct)

702.727.1400 (Main)

702.727.1401 (Fax)
jennifer.arledge@wilsonelser.com

From: Arledge, Jennifer Willis

Sent: Wednesday, July 11, 2018 1:54 PM
To: 'Kyle Farrar'; 'Hayes, Griffith’

Cc: Lamper, Pamela M.; Hernandez, Celeste
Subject: Borger v, Sandbar & Polaris

Hi Kyle and Griff,

There will be a change in national counsel representing Polaris in this case. Jim Sanders and Scott Ross of Neal Harwell in Nashville
will be appearing as soon as | can get their pro hacs done.

For this reason, we are requesting that the depositions of Sherri, John, and Foster Borger currently set for August 6 and 7 be
continued to a mutually convenient time after they are admitted. 1 know we had trouble schedufing the current dates, but | am not
available either day. | wilt be at a speaking engagement in Dallas.

Thank you,

Jennifer Willis Arledge

Attorney at Law

Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street - 11th Floor

Las Vegas, NV 89101-6014

702.727.1259 (Direct)

702.727.1400 (Main)

702.727.1401 (Fax)
jennifer.arledge@wilsonelser.com
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Arledge, Jennifer Willis

From: Kyle Farrar [kyle@fbtrial.com]

Sent: friday, July 13, 2018 2:29 PM

To: Arledge, Jennifer Willis

Cc: Hayes, Griffith; Lamper, Pamela M.; Hemandez, Celeste
Subject: Re: Borger v. Sandbar & Polaris - depositions

My clients have moved dates a lot and are frustrated. More fundamentally, these aren’t my notices to move.

On Jui 13, 2018, at 4:23 PM, Ariedge, Jennifer Willis <Jennifer.Arledge @wilsonelser.com> wrote:

Gentlemen,
Can we move these dates? | will work diligently to secure new ones with the new national counsel.
Thank you,

Jennifer Willis Arledge

Attorney at Law

Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street - | 1th Floor

Las Vegas, NV 89101-6014

702.727.1259 (Direct)

702.727.1400 (Main)

702.727.1401 (Fax)

iennifer.arledge@wilsonelser.com

Frem: Arledge, Jennifer Willis
Sent: Wednesday, July 11, 2018 1:54 PM
To: 'Kyle Farrar'; 'Hayes, Griffith’

Cc: Lamper, Pamela M.; Hernandez, Celeste
Subject: Borger v. Sandbar & Polaris

Hi Kyle and Griff,

There will be a change in nationat counsel representing Polaris in this case. Jim Sanders and Scott Ross of Neal
Harwell in Nashville will be appearing as soon as | can get their pro hacs done.

For this reason, we are requesting that the depositions of Sherri, John, and Foster Borger currently set for August 6
and 7 be continued to a mutually convenient time after they are admitted. | know we had trouble scheduting the
current dates, but i am not available either day. | will be at a speaking engagement in Dallas.

Thank you,

Jennifer Willis Artedge

Attorney at Law

Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street - 11th Floor

Las Vegas, NV 89101-6014

702.727.1259 (Direct)

702.727.1400 (Main)

702.727.1401 (Fax)
iennifer.arledge(@wilsonelser.com
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CONFIDENTIALITY NOTICE: This electronic message is intended to be
viewed only by the individual or entity to whom it is addressed.

It may contain information that is privileged, confidential and
exempt from disclosure under applicable law. Any dissemination,
distribution or copying of this communication is strictly prohibited
without our prior permission. If the reader of this message is not
the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, or if you have
received this communication in error, please notify us immediately by
return e-mail and delete the original message and any copies of it
from your computer system.

For further information about Wilson, Elser, Moskowitz, Edelman &
Dicker LLP, please see our website at www.wilsonelser.com or refer to
any of our offices.

Thank you.
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Arledge, Jennifer Willis

From: Hayes, Griffith [Hayes@litchfieldcavo.com]

Sent: Friday, July 13, 2018 3:19 PM

To: Arledge, Jennifer Willis

Cc: Kyle Farrar; Lamper, Pamela M.; Hernandez, Celeste
Subject: Re: Borger v. Sandbar & Polaris - depositions

Iam normally very accommodating on something like this but | cannot agree to move the dates.
Griff

Griffith H. Hayes, Esq.

Litchfield Cavo LLP

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169

Direct Line 702-949-9301

OnJul 13, 2018, at 2:23 PM, Arledge, Jennifer Willis <Jennifer.Arledge @wilsonelser.com> wrote:

Gentlemen,
Can we move these dates? | will work diligently to secure new ones with the new national counsel.
Thank you,

Jennifer Willis Arledge

Attorney at Law

Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street -~ 11th Floor

Las Vegas, NV 89101-6014

702.727.1259 (Direct)

702.727.1400 (Main)

702.727.1401 (Fax)
jennifer.arledge@wilsonelser.com

From: Arledge, Jennifer Willis

Sent: Wednesday, July 11, 2018 1:54 PM
To: 'Kyle Farrar’; 'Hayes, Griffith’

Cc: Lamper, Pamela M.; Hernandez, Celeste
Subject: Borger v. Sandbar & Polaris

Hi Kyle and Griff,

There will be a change in national counsef representing Polaris in this case. Jim Sanders and Scott Ross of Neal
Harwell in Nashville will be appearing as soon as | can get their pro hacs done.
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For this reason, we are reguesting that the depositions of Sherri, John, and Foster Borger currently set for August 6
and 7 be continued to a mutually convenient time after they are admitted. | know we had trouble scheduling the
current dates, but | am not available either day. | will be at a speaking engagement in Dallas.

Thank you,

Jennifer Willis Arledge

Attorney at Law

Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street - 11th Floor

Las Vegas, NV 89101-6014

702.727.1259 (Direct)

702.727.1400 (Main)

702.727.1401 (Fax)

jennifer.arledge@wilsonelser.com

CONFIDENTIALITY NOTICE: This electronic message is intended to be
viewed only by the individual or entity to whom it is addressed.

It may contain information that is privileged, confidential and
exempt from disclosure under applicable law. Any dissemination,
distribution or copying of this communication is strictly prohibited
without our prior permission. If the reader of this message is not
the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, or if you have
received this communication in error, please notify us immediately by
return e-mail and delete the original message and any copies of it
from your computer system.

For further information about Wilson, Elser, Moskowitz, Edelman &
Dicker LLP, please see our website at www.wilsonelser.com or refer to
any of our offices.

Thank you.,

PRIVILEGE AND CONFDENTIALITY NOTICE

The information contained in this email and any attachments may be legally privileged and confidential. If you
are not an intended recipient, you are hereby nofified that any dissemination, distribution or copying of this
email is strictly prohibited. If you have received this emait in ermor, please notify the sender and permanently

delete the email and any attachments immediately. You should not retain, copy or use this email ar any
attachment for any purpose, nor disclose all or any part of the contents to any other person. Thank you.

Aflanta | Bostonarea | Chicago | Dallas-Fort Worth | Fort Lauderdale | Hartford area | Houston |

indiana
Las Vegas | Los Angeles | Louisiana | Milwaukee | New lJersey | New York | Philadelphia
Phoenix | Pittsburgh | Providence | Salt Lake City | St. Louis | Tampa | West Virginia
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Arledge, Jennifer Willis

From: Hayes, Griffith [Hayes@iitchfieldcavo.com]

Sent: Monday, July 16, 2018 10:04 AM

To: Arledge, Jennifer Willis

Cc: Kyle Farrar; Lamper, Pamela M.; Hernandez, Celeste
Subject: Re: Borger v. Sandbar & Polaris - depositions

I am normally very accommodating on something like this but | cannot agree to move the dates.
Griff

Griffith H. Hayes, Esq.

Litchfield Cavo LLP

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada B9169

Direct Line 702-949-9301

OnJut 13, 2018, at 2:23 PM, Arledge, Jennifer Willis <Jennifer.Arledge @wilsonelser.com> wrote:

Gentlemen,
Can we move these dates? | will work diligently to secure new ones with the new nationaf counsel.

Thank you,

Jennifer Willis Arledge

Attorney at Law

Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street - 11th Floor

Las Vegas, NV §9101-6014

702.727.1259 (Direct)

702.727.1400 (Main)

702.727.1401 (Fax)
iennifer.arledge(@wilsonelser.com

From: Arledge, Jennifer Willis

Sent: Wednesday, July 11, 2018 1:54 PM
To: 'Kyle Farrar’; 'Hayes, Griffith'

Cc: Lamper, Pamela M.; Hernandez, Celeste
Subject: Borger v. Sandbar & Polaris

Hi Kyle and Griff,

There will be a change in nationa! counse! representing Polaris in this case. Jim Sanders and Scott Ross of Neal
Harwell in Nashville will be appearing as soon as | can get their pro hacs done.
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For'this reason, we are requesting that the depositions of Sherri, John, and Foster Borger currently set for August 6
and 7 be continued to a mutually convenient time after they are admitted. 1 know we had trouble scheduting the
current dates, but f am not available either day. t will be at a speaking engagement in Dallas.

Thank you,

Jennifer Willis Arledge

Attorney at Law

Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street - 11th Floor

Las Vegas, NV §89101-6014

702.,727.1259 {Direct)

702.727.1400 (Main)

702,727.1401 (Fax)

jennifer.arledge@wilsonelser.com

CONFIDENTIALITY NOTICE: This electronic message is intended to be
viewed only by the indiwvidual or entity to whom it is addressed.

It may contain information that is privileged, confidential and
exempt from disclosure under applicable law. Any dissemination,
distribution or copying of this communication is strictly prohibited
without our prior permission. If the reader of this message is not
the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, or if you have
received this communication in error, please notify us immediately by
return e-mail and delete the original message and any copies of it
from your computer system.

For further information about Wilson, Elser, Moskowitz, Edelman &
Dicker LLP, please see our website at www,wilsonelser.com or refer to
any of our offices.

Thank you.

PRIVILEGE AND CONFDENTIALITY NOTICE

The information contained in this email and any attachments may be legally privileged and confidential. If you
are not an intended recipient, you are hereby notified that any dissemination, distibution or copying of this
emait is strictly prohibited. If you have received this email in error, please notity the sender and permanently

delete the emait and any attachments immediately. You should not retain, copy or use this email or any
attachment for any purpose, nor disclose all or any part of the contents to any other person. Thank you.

Aflanta | Boston area | Chicago | Dallas-Fort Worth | Fort Lauderdate | Harttord area | Houston |

Indiana
Las Vegas | Los Angeles | Louisiana | Milwaukee | New Jersey | New York | Philadelphia
Phoenix | Pittsburgh | Providence | Sait Lake City | St. Louis | Tampa | West Virginia

Appellants' Appendix 220



w

~N

10
1
12
13
14
15
16
17
18
19
20
21
22

24

25

26

28

ELECTRONICALLY SERVED
11/2/2018 2:23 PM

NRCP

GRIFFITH H. HAYES, ESQ.
Nevada Bar No. 7374
MARISA A. POCCI, ESQ.
Nevada Bar No. 10720

KEIVAN A. ROEBUCK, ESQ.
Nevada Bar No. 14110
LITCHFIELD CAVO LLP

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169

Telephone: (702) 949-3100

Facsimile: (702)916-1776

Email: hayes@litchfieldcavo.com

Email: pocci@litchfieldcavo.com

Email: roebuck@]litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant/Cross-Claimant/Third-Party Plaintiff.
Sandbar Powersports, LLC

DISTRICT COURT
CLARK COUNTY NEVADA

JOHN BORGER and SHERRI BORGER, Case No.: A-17-751896-C

Plaintiffs, Dept.: XXV
V.

SANBAR POWERSPORTS, LLC, DOES I TWELFTH SUPPLEMENTAL
through X, ROE CORPORATIONS XI through | DISCLOSURE OF WITNESSES AND
XX, inclusive, and POLARIS INDUSTRIES, DOCUMENTS BY SANDBAR

INC. POWERSPORTS, LLC

Defendants.
SANDBAR POWERSPORTS, LLC.

Counter-Claimant,
V.

JOHN BORGER and SHERRI BORGER,

Counter-Defendants.

SANDBAR POWERSPORTS, LLC.

Cross-Plaintiff,
V.

POLARIS INDUSTRIES, INC.,

Cross-Defendants.
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SANDBAR POWERSPORTS, LLC.

V.

FOSTER BORGER,

Third-Party Plaintiff,

Third-Party Defendant.

TO THE COURT AND ALL INTERESTED PARTIES:

COMES NOW, Defendant/Counter-Claimant/Cross-Claimant/ Third-Party Plaintiff,

SANDBAR POWERSPORTS, LLC (hereinafter “SANDBAR"), by and through their attorneys of

record, the law firm of Litchfield Cavo LLP, and hereby discloses the following witnesses and

documents pursuant to NRCP 16.1(a)(1), with new items in bold font.

NON-EXPERT WITNESSES

John Borger

c/o Chad A. Bowers, Esq.
CHAD A, BOWERS, LTD.
3202 West Charleston Blvd.
Las Vegas, NV 89102

Tel: (702) 457-1001

Fax: (702) 457-8006

Email: bowers@lawyer.com

c/o Kyle W. Farrar, Esq.

CASTER, LYNCH, FARRAR & BALL, L.L.P.
1010 Lamar, Suite 1600

Houston, TX 77002

Tel: (713) 221-8300

Fax: (713) 221-8301

Email: kyle@fbtrial.com

Mr. Borger is a Plaintift/Counter-Defendant in this case. He is expected to have knowledge of

the facts and circumstances surrounding the October 18, 2016 Polaris ATV (hereinafter “ATV) accident

giving rise to this lawsuit (hereinafter “Subject Accident™), the injuries sustained by his wife, Plaintiff

Sherri Borger, and Ms. Borger’s related medical care.

2.

Sherri Borger

c/o Chad A. Bowers, Esq.
CHAD A, BOWERS, LTD.
3202 West Charleston Blvd.
Las Vegas, NV 89102

Tel: (702) 457-1001
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Fax: (702) 457-8006
Email: bowers@lawyer.com

c/o Kyle W. Farrar, Esq.

CASTER, LYNCH, FARRAR & BALL, L.L.P.
1010 Lamar, Suite 1600

Houston, TX 77002

Tel: (713) 221-8300

Fax: (713) 221-8301

Email: kyle@fbtrial.com

Ms. Borger is a Plaintiff/Counter-Defendant in this case. She is expected to have knowledge of

the facts and circumstances surrounding the Subject Accident giving rise to this lawsuit, the injuries she

sustained and her related medical care.

3.

Foster Borger

c/o Chad A. Bowers, Esq.
CHAD A, BOWERS, LTD.
3202 West Charleston Blvd.
Las Vegas, NV 89102

Tel: (702) 457-1001

Fax: (702) 457-8006

Email: bowers@lawyer.com

c/o Kyle W. Farrar, Esq.

CASTER, LYNCH, FARRAR & BALL, L.L.P.
1010 Lamar, Suite 1600

Houston, TX 77002

Tel: (713) 221-8300

Fax: (713) 221-8301

Email: kyle@fbtrial.com

Upon information and belief, Foster Borger is the minor son of the Plaintiffs. Upon information

and belief, Foster was operating an ATV, with Sherri Borger as a passenger, when the Subject Accident

occurred. Foster is expected to have knowledge of the facts and circumstances surrounding the Subject

Accident giving rise to this lawsuit.

4.

Jade Michelle Borger

c/o Chad A. Bowers, Esq.
CHAD A, BOWERS, LTD.
3202 West Charleston Blvd.
Las Vegas, NV 89102

Tel: (702) 457-1001

Fax: (702) 457-8006

Email: bowers@lawyer.com

c/o Kyle W. Farrar, Esq.

CASTER, LYNCH, FARRAR & BALL, L.L.P.
1010 Lamar, Suite 1600

Houston, TX 77002
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Tel: (713) 221-8300
Fax: (713) 221-8301
Email: kyle@fbtrial.com

Upon information and belief, Ms. Borger was present as a passenger on an ATV when the Subject
Accident occurred. Ms. Borger is expected to have knowledge of the facts and circumstances

surrounding the Subject Accident giving rise to this lawsuit.

5. PMK TBD for
Sandbar Powersports, LLC
c/o Griffith [1. Hayes, Esq.
LITCHFIELD CAVO LLP
3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Tel: (702) 949-3100
Fax: (702)916-1776
Email: hayes@litchfieldcavo.com

Sandbar Powersports, LLC is the Defendant/Counter-Claimant in this case. The PMK is
expected to have knowledge of the facts and circumstances surrounding the Subject Accident giving rise

to this lawsuit.

6. Sgt. John Kole, S-92
Officer L. Tarkowski
Officer R.J. McEuen
Mohave County Sheriff’s Office
600 W. Beale Street
Kingman, AZ 86401
Tel: (928) 753-0753
Fax: none listed

These officers were first responders at the scene of the Subject Accident. They are expected
have knowledge of the facts and circumstances surrounding the Subject Accident giving rise to this
lawsuit and regarding Plaintiff’s alleged injuries and retated medical care.

6a Tiffany Mitchell,

Office Assistant Sr/Records
Mohave County Sheriff’s Office
600 W. Beale Street
Kingman, AZ 86401
Tel: (928) 753-0753
Fax: none listed
Ms. Mitchell is expected to authenticate the police records regarding the Subject Accident

(06/09/15) giving rise to this lawsuit.

/17
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7. David Lehmitz
958 N. Jefferson Street
Moscow, Idaho 83843
Tel: TBD

Mr. Lehmitz is expected to have knowledge of the facts and circumstances surrounding the

Subject Accident giving rise to this lawsuit.

8. Tracy Waddington
c/o Griffith H. Hayes, Esq.
LITCHFIELD CAVO LLP
3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Tel: (702) 949-3100
Fax: (702)916-1776
Email: hayes@litchfieldcavo.com

Ms. Waddington is expected to have knowledge of the facts and circumstances surrounding the

Subject Accident giving rise to this lawsuit.

9. Officer Murdock
Lake Havasu City Police Department
2330 McCulloch Boulevard
N. Lake Havasu City, AZ 86403
Tel: (928) 855-1171
Tel: (928) 453-3313
Fax: (928) 680-5431

Officer Murdock was a first responder on the scene of the Subject Accident. He is expected have

knowledge of the facts and circumstances surrounding the Subject Accident giving rise to this lawsuit.

10. Person Most Knowledgeable TBD for
Lake Havasu City Fire Department
2330 McCulloch Boulevard
N. Lake Havasu City, AZ 86403
Tel: (928) 855-1171
Fax: (928) 680-5431

The Fire Department was a first responder on the scene of the Subject Accident. The PMK is

expected have knowledge of the facts and circumstances surrounding the Subject Accident giving rise

to this lawsuit and regarding Plaintiff’s alleged injuries and related medical care.

11. Victoria Jenkins, RN
Steve M. Reeder, EMT-P
Skylar Stevenson, Pilot
Dari Stella, RN
And any additional treating physicians for
Air Methods Corporation
7211 S. Peoria
Englewood, CO 80112

Appellants' Appendix 225




L2

(W)

Tel: (303) 792-7400

Fax: (928) 854-1187

Rocky Mountain Holdings, LLC
P.O. Box 713362

Cincinnati, OH 45271-3362

PO Box 2532

Fontana, CA 92334

Tel: (888) 636-4438

Tel: (909) 915-2905

Plaintiff Sherri Borger was evacuated by helicopter from the scene of the Subject Accident.

Upon information and belicf, Air Methods Corporation — Rocky Mountain Holdings, LLC provided

emergency air ambulance services to transport her. These treating physicians and assistants are expected

have knowledge of the facts and circumstances s surrounding the Subject Accident giving rise to this

lawsuit and regarding medical care provided to Plaintiff Sherri Borger.

12.

Shirley Domingo, MD

Michelle Butler, MD

Michele Preston, DO

Peter Mamalakus

Neal Clinger

Chris Jarrell, RN

Dani Stello, RN

Tonia McCarthy

Deb Serr, RN

And any additional treating physicians for
HAVASU REGIONAL MEDICAL CENTER
101 Civic Center Lane

Lake Havasu City, AZ 86403

Tel: (928) 855-8185

Fax: none listed

These treating physicians and assistants are expected have knowledge of the facts and

circumstances surrounding the Subject Accident giving rise to this lawsuit and regarding Plaintiff’s

alleged injuries and related medical care.

13.

Douglas R. Fraser, MD
Ethan Benning, MD
Patrick R. McGrew, MD
Jason R. Lunn, MD
Teya C. Casner, MD
Richard N. Wulftf, MD
James L. Preddy, DO
Catherine Ryan, RN
Antoinette Mullan, RN
Richard Haftmann, RT
Alexander Ohene, RT
Christine D. Trang, Pharm.
John P. Brosious, MD
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Clayton Wu, MD

Paula Perkins, RN
Krystal R. Tuano, MD
Richard L. Ongtengco, MD
Jeffrey Surina, MD
Jonathan Wirjo, MD
Paul J. Chestovich, MD
Jason M. Castillo, MD
Kenneth Grigsby, MD
Walter Ehrman, MD
Scott C. Ogley, MD
R.D. Rebello, RN
Cassandra Stapler, RT
Liberty Lyman, RN
Donald Frisch, Pharm.
Gary Hanton, Pharm.
Annabelle Paez, Pharm.
Melissa Ryan, Pharm.
Debra Mazza, Pharm.
Aryan Rahbar, Pharm.
John Promlap, Pharm.
Scott Leader, Pharm.
Reynaldo Villarreal, Pharm.
Ann Schwartz, RN

Stacy Whipple, Unit Clerk
Angelique Frances, RN
Devone Mansour, DO
AB Staffid, MD

Joshua Macdavid, MD
Justin Hawley, RT

Jason Knuppel, RT
Heidi Ganados, RN

Jerri Day, RN

David Ricamonique, RN
Tina Kipp, RN

John Promlap, RN
Samson Otuwa, RN
Nardos K. Gebresilasse, RT
Patrick Berg, RN

Renee Gerow, RN

Kate Gausmann, RN
Swate Wadhwani, RN
Ronald J. Knoblock, MD
Hidenobu Shigemitsu, MD
Diana Dobos, CNA
Nipsey Macaspac, RN
Silvia Trigueros, CAN
Carmelo Liasus, RN
Heidi Ganados, RN
Samantha Burmeo, OT
Alicia Knoll, OT

Jose Ro Dejesus, PT
Leah Mercado, RN

Todd McMahon, PT
Cheryl Koizumi, PT
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Alisha Rich, PT

Drew Kelsee, SW

Tamora Locke, SW

Morgan Mucciaronevaden, SW
Heather Dixon, SW

Howard Hughes, RT

Byron Carter, RT

Rachael Cole, RT

Kate Gausmann, RT

Geraldine Leyson, RN

Estilita Taclugan, CNA
Samantha A. Provstgaard, CNA
Wellansa Fikre, RN

Myma Gleason, RN

Silvea Trigueros, CNA

Karen Dowe, Tech.

Jamie Price, CNA

Leah Caudill, CNA

Desiree Cardinez, RN
Sharon-Ann Thomas, RN

Kim Gilland, DT

Stephanie Seybold, DT

Hanna Eskew, DT

Mayleen Hospital, RN
Andioleta Perez, RN

Diana Dy, RN

Lordes Villareal, RN

Marlie Alberto, RN

Lori Jean Roberts, RN
Kristena Straughn, RN

Kelly Orbeck, RN

And any additional treating physicians for
UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA (UMC)
1800 W, Charleston Boulevard
Las Vegas, NV 89102

Tel: (702) 383-2000

Fax: none listed

These treating physicians and assistants are expected have knowledge of the facts and

circumstances surrounding the Subject Accident giving rise to this lawsuit and regarding Plaintiff’s

alleged injuries and related medical care.

14.

Person(s) Most Knowledgeable for
Additional Medical Providers TBD

The PMK(s) is expected have knowledge of the facts and circumstances surrounding the Subject

Accident giving rise to this lawsuit and regarding Plaintiff’s alleged injuries and related medical care.

15.

Jason Melton

Sandbar Powersports, LLC
c/o Griftith H. Hayes, Esq.
LITCHFIELD CAVO LLP
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3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169

Tel: (702) 949-3100

Fax: (702)916-1776

Email: hayes@litchfieldcavo.com

Mr. Melton is expected to have knowledge of the facts and circumstances underlying this lawsuit.
16. Polly Melton

Sandbar Powersports, LLC

c/o Griffith H. Hayes, Esq.

LITCHFIELD CAVO LLP

3993 Howard Hughes Parkway, Suite 100

Las Vegas, Nevada 89169

Tel: (702) 949-3100

Fax: (702)916-1776
Email: hayes@litchfieldcavo.com

Ms. Melton is expected to have knowledge of the facts and circumstances underlying this
lawsuit.

17. Chris Patterson
Contact Information TBD

Mr. Patterson is expected to have knowledge of the facts and circumstances surrounding the
Subject Accident giving rise to this lawsuit.

18 Any and all witnesses, including expert witnesses, disclosed by any other party to this
lawsuit.

19. Any and all health care providers, emergency medical personnel, treating physicians,
nurses, mental health professionals, physical therapists, occupational therapists, home health providers,
and/or any medical or mental health provider rendering care to Plaintiff, Sherri Borger and/or Plaintiff,
John Borger.

20. Custodian of Records and/or Persons Most Knowledgeable for any and all health care
providers, emergency medical personnel, treating physicians, nurses, mental health professionals,
physical therapists, occupational therapists, home health providers, and/or any medical or mental health
provider rendering care to Plaintiff, Sherri Borger and/or Plaintiff, John Borger.

21. Person Most Knowledgeable TBD for

Polaris Industries, Inc.
c/o Jennifer Willis Arledge, Esq.
WILSON, ELSER, MOSKOWITZ,

EDELMAN & DICKER LLP
300 South 4th Street, 11" Floor
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Las Vegas, NV 89101

Tel: (702) 727-1400

Fax: (702) 727-1401

Email: jennifer.arledge@wilsonelser.com

Polaris Industries, Inc. is a Defendant in this case. The PMK is expected to have knowledge of
the facts and circumstances surrounding the Subject Accident giving rise to this lawsuit.

22. James Shellenback
10627 Dreamy Lane
Parker, AZ 85344
Tel: (928) 669-2549

Subsequent to the Subject Accident, Mr. Shellenback purchased the subject Polaris RZR from
Sandbar Powersports. He is expected to testify regarding the condition of the subject Polaris RZR.

23. Custodian of Records for
Lake Havasu City Police Department
2330 McCulloch Boulevard
N. Lake Havasu City, AZ 86403
Tel: (928) 855-1171
Tel: (928) 453-3313
Fax: (928) 680-5431

The COR is expected to authenticate the police records regarding the Subject Accident
(06/09/15) giving rise to this lawsuit.

24. Custodian of Records for
Lake Havasu City Fire Department
2330 McCulloch Boulevard
N. Lake Havasu City, AZ 86403
Tel: (928) 855-1171
Fax: (928) 680-5431

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this
lawsuit.

25. Custodian of Records for
Air Methods Corporation
7211 S. Peoria
Englewood, CO 80112
Tel: (303) 792-7400
Fax: (928) 854-1187

Rocky Mountain Holdings, LL.C
P.O. Box 713362

Cincinnati, OH 45271-3362

PO Box 2532

Fontana, CA 92334
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Tel: (888) 636-4438
Tel: (909) 915-2905

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this
lawsuit.

26. Custodian of Records for
Havasu Regional Medical Center
101 Civic Center Lane
Lake Havasu City, AZ 86403
Tel: (928) 855-8185
Fax: none listed

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this
lawsuit.

27. Custodian of Records for
University Medical Center of Southern Nevada (UMC)
1800 W. Charleston Boulevard
Las Vegas, NV 89102
Tel: (702) 383-2000
Fax: none listed

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

28. Custodian of Records for
Advanced Arm Dynamics
11671 Fountains Drive, Ste. 220
Maple Grove, MN 55369
Tel: (763) 420-2767
Fax: (763) 322-1987

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

29. Brian T. Carlsen, MD
Patrick Prigge, CP, Clinical Manager
Jennifer Peterson, MA PT
Creighton Uyechi, PT
Diane Duran, Operations Mgr.
Eric Hoag, VP Provider Relations
And any additional treating physicians for
ADVANCED ARM DYNAMICS
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11671 Fountains Drive, Ste. 220
Maple Grove, MN 55369

Tel: (763) 420-2767

Fax: (763) 322-1987

These treating physicians and assistants are expected have knowledge of the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this
lawsuit.

30. Custodian of Records for
COURAGE KENNY REHABILITATION INSTITUTE
2250 NW 26th Street
Owatonna, MN 55060
Tel: (507) 977-2150
Fax: Not listed

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

31. Brooke A. Meade, MD
Ruth A. Nolte, PT
And any additional treating physician for
COURAGE KENNY REHABILITATION INSTITUTE
2250 NW 26th Street
Owatonna, MN 55060
Tel: (507) 977-2150
Fax: Not listed

These treating physician(s) and assistants are expected have knowledge of the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this
lawsuit.

32. Custodian of Records for

GILLETTE LIFETIME SPECIALTY HEALTHCARE
435 Phalen Boulevard

Saint Paul, MN 55130

Tel: (651) 290-8707

Tel: (651) 312-3122

Fax: (651) 229-3888

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this
lawsuit.

33. Timothy Marrin, CPO

Scott B. Marston, MD
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Deana L. Jacobs, CMA

And any additional treating physicians for

GILLETTE LIFETIME SPECIALTY HEALTHCARE
435 Phalen Boulevard

Saint Paul, MN 55130

Tel: (651) 290-8707

Tel: (651)312-3122

Fax: (651) 229-3888

The Treating Physician(s) is expected have knowledge of the medical treatment provided to

Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this lawsuit.

34.

Custodian of Records for
MAYO CLINIC ROCHESTER
200 1st Street SW

Rochester, MN 55905

Tel: (507) 284-2511

Fax: not listed

The COR is expected to authenticate the medical records regarding the medical treatment

provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

35.

Blake Cohen, MD

Brian T. Carlsen, MD
Wenchun Qu, MD, MS, Ph.D.
Debra Denny, MD

Xun ZHU, MD

Brandon J. Yuan, MD

Wayne Miller, MD

Scott Boeke, MD

Elizabeth J. Hedlund, PA-C
Eleanor Vita, PA-C

L.L. White, APRN, CNP
M.E. Young, RN

Nicholas Rhodes, MD

L. W. Lewallen, MD

K. Singh, DO

Jesson A. Baumgartner, DO
C. Gurrieri, MD

Jessica J. Berg, MD

David .J. Duranceau, RN
Michael J. Brown, MD
William G. Morice 11, MD
L.A. Lovejoy, MD

D. Denny, CRNA

J. Ricel, CRNA

And any additional treating physicians for
MAYO CLINIC ROCHESTER
200 1st Street SW

Rochester, MN 55905

Tel: (507) 284-2511

Fax: not listed
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These treating physicians and assistants are expected have knowledge of the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this
lawsuit.

36. Custodian of Records for
MEDSCHOOL ASSOCIATES SOUTH
n/k/a UNIVERSITY OF NEVADA SCHOOL OF MEDICINE
2040 W. Charleston Blvd., #300
Las Vegas, NV 89102
Tel: (702) 366-0466
Fax: not listed

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

37. Douglas R. Fraser, MD
Paul. J. Chestovich, MD
And any additional treating physicians for
MEDSCHOOL ASSOCIATES SOUTH
n/k/a UNIVERSITY OF NEVADA SCHOOL OF MEDICINE
2040 W. Charleston Blvd., #300
Las Vegas, NV 89102
Tel: (702) 366-0466
Fax: not listed

These treating physicians are expected have knowledge of the medical treatment provided to
Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this lawsuit.

38. Custodian of Records for
OWATONNA HOSPITAL
2250 NW 26th St
Owatonna, MN 55060
Tel: (507) 451-3850
Fax: not listed

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

39. Eleanor O. Vita, MD
Jason W. Steinle, MD
Brooke A. Meade, MD
Elizabeth J. Hedlund, PA-C
Jodi Spinler
Michael Purvis

Chelsey L. Harwood
Barbara Middaugh, RN
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Owa Ckri, PT

Ruth A. Nolte, PT

User Epic

Cassandra Tuma
Brandon F. Simmons, OT
Christy M. Larson
Elizabeth Escobar

Anna K. Louks

Anne C. Donch

And any additional treating physicians for
OWATONA HOSPITAL
2250 NW 26th St
Owatonna, MN 55060
Tel: (507) 451-3850

Fax: not listed

These treating physicians and assistants are expected have knowledge of the medical treatment

provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

40. Custodian of Records for
REGIONS HOSPITAL
640 Jackson Street
St. Paul, MN 55101
Tel: (651) 254-3456
Fax: not listed

The COR is expected to authenticate the medical records regarding the medical treatment

provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

41. Scott P. Marston, MD
Jennifer L. Bennett, MD
Michael D. Swank, MD
Andrew M. Schmiesing, MD
Gregory T. Siwek, MD
Michael A. Stojanovic, MD
Carmen E. Quatman, MD
Kristi J. Grall, MD
Richard J. Karr, MD
Shari C. Orlando, MD
Douglas A. Olson, MD
Kathleen A. Jesse, CMA
Sandi M. Caminati
Amber D. Campbell
Samuel E. Velasquez
Klarissa M. Benz, RN
Jean K. Hartmann
Katherine E. Hutson, PharmD
Scott A. Kelley, PharmD
Gerda M. Ottman, PharmD

15
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Bonnie J. Alms, PharmD
Michelle M. Hayes, PharmD
Ann L. McCabe

Michele A. Henderickson, RN
Heather L. Ternberg, RN
Tracy L. Swedahl, RN

Ann M. Nelson, RN

Dr. Shin, MD

Jeffrey F. Koons, RN

Oliver H. Mallari, RN

Ashley E. Graves

James W. Kinsey, APRN, CRNA
Danielle M. Swan, RN

Rey Emmanuel G. Nolido, RN
Danielle L. Atksinson, RN
Mary R. Dosch, RN

Jill M. Krusermark, RN
Kelsey E. Kaufman, RN

And any additional treating physicians for
REGIONS HOSPITAL

640 Jackson Street

St. Paul, MN 55101

Tel: (651) 254-3456

Fax: not listed

These treating physician and assistants is expected have knowledge of the medical treatment

provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

42.

Custodian of Records for
SUMMIT ORTHPEDICS, LTD.
Doctor’s Professional Building

280 Smith Avenue North, Suite 500
Saint Paul, MN 55102

Tel: (651) 968-5200

Fax: not listed

The COR is expected to authenticate the medical records regarding the medical treatment

provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

11/

43.

Yesenia Rodriguez, MD

And any additional treating physicians for
SUMMIT ORTHPEDICS, LTD.
Doctor’s Professional Building

280 Smith Avenue North, Suite 500

Saint Paul, MN 55102

Tel: (651) 968-5200

Fax: not listed
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This treating physician(s) isexpected have knowledge of the medical treatment provided to
Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this lawsuit.

44, Custodian of Records for
SYNERGY ORTHOPEDICS
920 Germantown Pike, Suite 210
Plymouth Meeting, PA 19462
Tel: (610) 292-8400
Fax: (610) 292-0908

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

45, Amit K. Ghosh, MD
And any additional treating physicians for
SYNERGY ORTHOPEDICS
920 Germantown Pike, Suite 210
Plymouth Meeting, PA 19462
Tel: (610) 292-8400
Fax: (610) 292-0908

The treating physician(s) is expected have knowledge of the medical treatment provided to
Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this lawsuit.

46. Custodian of Records for
UNITED HOSPITAL
333 Smith Avenue N.
St. Paul, MN 55102
Tel: (651) 241-8000
Fax: not listed

The COR is expected to authenticate the medical records regarding the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this

lawsuit.

47. Katherine J. Glasrud, MD
Justin A. Pattee, MD
Lisa A. Cole, RN
Kim M. Wessel, RN
Paul H. Alme, RN
Rahel A. Doni, MLT
Pauline Vandenbos, RN
And any additional treating physicians for
UNITED HOSPITAL
333 Smith Avenue N.

St. Paul, MN 55102
Tel: (651) 241-8000
Fax: not listed
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These treating physicians and assistants are expected have knowledge of the medical treatment
provided to Plaintiff for the injuries allegedly sustained due to the Subject Accident giving rise to this
lawsuit.

48. Stuart Galentine

20061 Frank St.
Orange, CA 92869
Tel: (714) 380-6473

Mr. Galentine was a previous renter of the subject Polaris RZR 900. He is expected to testify
regarding the condition of the RZR at the time of his rental, 10/15/2016.

49.  Brenda Dean Galentine

20061 Frank St.
Orange, CA 92869
Tel: (714) 280-6473

Ms. Galentine was a previous renter of the subject Polaris RZR 900. She is expected to testify
regarding the condition of the RZR at the time of her rental, 10/15/2016.

50. Dean Kenneth Obst

2201 Canyon Road
Arcadia, CA 91106
Tel: (818) 259-5458

Mr. Obst was a previous renter and/or passenger of the subject Polaris RZR 900. He is expected
to testify regarding the condition of the RZR at the time of rental, 10/16/2016.

51. Richard A. Palmer

2170 Canyon Road
Arcadia, CA 91106
Tel: (626) 524-7889

Mr. Palmer was a previous renter and/or passenger of the subject Polaris RZR 900. He is
expected to testify regarding the condition of the RZR at the time of rental, 10/16/2016.

52. Monica Hawkins

9803 Hampshire Street
Rancho Cucamonga, CA 91730
(909) 560-6740
Ms. Hawkins was a previous renter and/or passenger of the subject Polaris RZR 900. She is

expected to testify regarding the condition of the RZR at the time of its rental, 10/16/2016.

111

111
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53. Deborah Palmer
2170 Canyon Road
Arcadia, CA 91106
Tel: (626) 355-6355

Ms. Palmer was a previous renter and/or passenger of the subject Polaris RZR 900. She is

expected to testify regarding the condition of the RZR at the time of its rental, 10/16/2016.

SANDBAR reserves the right to supplement this list of witnesses throughout the discovery

process, to call upon any witnesses identified by any other party to this lawsuit, whether or not still a

party, and to call upon any witnesses necessary for the purposes of rebuttal or impeachment.

EXPERT WITNESSES

To be named at designated time per Court’s Discovery schedule.

DOCUMENTS

DESCRIPTION

BATES NOS.

Sandbar Powersports Rental Agreement for Polaris ATV, 10/18/16

SP000001 — SPC000003

Addendum to Rental Agreement for Polaris ATV, 10/18/16

SP000004 — SPC000005

Sandbar Powersports Participant Agreement, Release & Assumption of Risk
re Polaris ATV. 10/18/16

SP000006 — SPC000009

Pre-Rental Check-Out form for Polaris ATV, 10/18/16

SP000010 — SPC000011

Sales Receipts for Rental of Polaris ATV, 10/18/16 (credit card info
redacted)

SP000012

Evidence of Insurance for Polaris ATV, 10/18/16 (credit card info redacted)

SP000013

Witness Statement of David Lehmitz, 10/18/16

SP000014 —~ SPC000015

Color photographs of Polaris ATV Accident Scene, 10/18/16

SP000016 — SPC000035

Rocky Mountain ATV-MC online shopping printout, 10/19/16

SP000036 — SPC000052

Sandbar Powersports receipt (invoice) to Sherri Borger regarding rescue out
of desert. 10/19/16

SP000053

Mohave County Sheriff’s Office Incident Report, 11/08/16

SP000054 — SPC000063

Witness Statement of Tracy Waddington, 11/17/16

SP000064 ~ SPCO065

American Modern Home Insurance Company (AMHIC) Recreational
Vehicle Rental Insurance Policy No. 201797-4 for Sandbar Powersports,
policy period 10/11/16 — 10/11/17 (premium info redacted)

SP000066 — SPCO00115

American Modern Home Insurance Company (AMHIC) Recreational
Vehicle Rental Insurance Rental Policy No. 211797-4 for Sandbar
Powersports. policy period 10/11/16 — 10/11/17 (premium info redacted)

SPC000116-SPC000151

MBA, Inc. Certificate of Insurance regarding the AMHIC Recreational | SP000152
Vehicle Rental Insurance Policy No. 201797-4 for Sandbar Powersports,

policv period 10/11/16 — 10/11/17 (premium info redacted)

American Modern Home Insurance Company (AMHIC) Declarations page | SPC000153

regarding the Recreational Vehicle Rental Insurance Policy No. 201797-4
for Sandbar Powersports, policy period 10/11/16 — 10/11/17 (premium info
redacted)
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DESCRIPTION BATES NOS.
MBA Insurance Motorcycle Rental Insurance Report for October 2016 and | SP000154

dated. 10/27/16 (premium info redacted)

AMHIC claim acknowledgement/ROR letter to Sandbar Powersports

SP000155 — SP000157

John Borger’s & Sherri Borger’s Minnesota Driver Licenses (nos. & address
redacted) and Visa credit card (no. redacted)

SP000158 — SPO00159

Email exchange between Plaintiffs’ Counsel and adjuster for
Cincinnati/American Modern Insurance Group email exchange, March 23-
24,2017

SP000160 — SP000167

Plaintiffs’ counsel letter to Sandbar Powersports, 11/07/16

SP000168

Medicare Beneficiary Form (incomplete)

SP000169 — SP000170

First Supplemental Disclosure

Pre-rental color photographs of Polaris ATV

SP000171 — SP000230

Warning stickers on Polaris ATV

SP000231 — SP000236

Sandbar Powersports’ maintenance check-list for Polaris, 10/18/16 SP000237

Amazon.com order/receipt for Sandbar Powersports’ purchase of lower door | SP000238

inserts for Polaris ATV, 09/26/16

Rocky Mountain ATV/MC invoice for Sandbar Powersports’ purchase of | SP000239

rearview mirror for Polaris ATV, 09/26/16

Havasu Powersports invoice for Sandbar Powersports’ purchase of | SP000240

windshield for Polaris ATV, 09/16/16

Pro-Armor packing list/invoice for Sandbar Powersports® purchase of soft | SP000241

top for Polaris ATV, 09/22/16

Sandbar Powersports’ Receipt of Sale of Polaris ATV, 03/21/16 SP000242

Bill of Sale for Polaris ATV, 09/13/16 SP000243

Directions to off-road driving area SP000244
Second Supplemental Disclosure

Sandbar Powersports receipt for sale of Polaris Rzr, 03/19/17 SP000245

Rocky Mountain ATV-MC online shopping, 10/19/16

SP000246 — SP000262

Medical and billing records from Advanced Arm Dynamics (redacted)

SP000263 —- SP000486

Billing records from Allina Health (redacted)

SP000487 — SP000503

Medical records from Gillette Children’s Specialty Healthcare (redacted)

SP000504 — SP000513

Medical and billing records from Havasu Regional Medical Center
(redacted)

SP000514 — SP000552

Certificate of no [medical] records from Medschool Associate South n/k/a
University of Nevada School of Medicine)

SP000553 — SP000554

Billing records from Medschool Associates South n/k/a University of
Nevada School of Medicine (redacted)

SP000555 — SP000565

Medical and billing records from Regions Hospital (redacted)

SP000566 — SP000687

Billing records and list of radiology imaging from University Medical
Center

SP000688 — SP000705

Disc of radiology imaging from Allina Health — United Hospital SP000706
Disc of radiology imaging from Havasu Regional Medical Center SP000707
Disc of radiology imaging from Mayo Clinic SP000708
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DESCRIPTION

BATES NOS.

American Modern Home Insurance Company claim acknowledgment-ROR
letter to Sandbar Powersports, 03/22/17

SP000709 - SPO00711

Cincinnati Insurance Notice of Loss, 10/27/16

SP000712

Cincinnati Insurance and Sandbar Powersports email exchange, 04/11/17 to
04/12/17 ‘

SP000713 - SP000720

Cincinnati Insurance & Sandbar Powersports email chain regarding Borger
claim/lawsuit, etc., 03/20/17 to 03/22/17 (redacted)

SP000721 - SP000743

See Privilege Log attached as Exhibit A

SP000744 - SP000745

See Privilege Log attached as Exhibit A

SP000746 - SPO00750

See Privilege Log attached as Exhibit A

SP000751 - SPO00753

Third Supplemental Disclosure

Previously privileged documents bearing Bates Nos. SP000744 — SP000753 described as follows:

American Modern Insurance email to Sandbar Powersports regarding sale
of subject Polaris RZR, 01/14/17

SP000744 - SP000745

American Modern Insurance adjuster claim file notes, 11/28/17 - 03/21/17

SP000746 - SPO00750

American Modern Insurance adjuster litigation report, 03/21/17 (redacted)

SP000751 - SPO00753

American Modern Insurance email to Sandbar Powersports regarding
removal from use, 12/27/16

SP000754

Fourth Supplemental Disclosure

American Modern Home Insurance Company reservation of rights letter to
Sandbar Powersports, 05/11/17

SP000755 — SP00761

Fifth Supplemental Disclosure

Allied Insurance (Nationwide) personal automobile insurance policy No.
PPGMO0042376657-0, policy period 04/20/09 to 10/20/09 for insureds John
Borger. Sherri Borger. and Jade Borger (redacted premium info)

SP000762 — SP000823

Allied Insurance (Nationwide) personal automobile insurance identification | SP000824
card for policy No. PPGMO0042376657-6, policy period 07/13/16 to
01/13/17, insureds John Borger & Sherri Borger, vehicle Honda Odyssey
EX vehicle
Disc of radiology imaging & reports from University Medical Center SP000825
Disc of radiology imaging from Regions Hospital SP000826

Sixth Supplemental Disclosure - no documents

Seventh Supplemental Disclosure

Sign-in sheet for inspection of subject accident site at Bison Wash on | SPO00827
05/29/18
Sign-in sheet for inspection of subject Polaris RZR at residence of James | SPO00828
Shellenback
Sign-in sheet for inspection of subject Polaris RZR parts at Sandbar | SPO00829

Powersports, LLC in Lake Havasu City, Arizona

Medical and billing records from Allina Health re Owatonna Hospital and
United Hospital (redacted)

SP000830 — SPO00997

Medical and billing records from Rocky Mountain Holdings (redacted)

SP000998 — SP001028

Color photos of the subject accident scene taken on 05/29/18 by expert Mark
Kittel, P.E. of Veritech Consulting Engineering, LLC

SP001029 — SP001034
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DESCRIPTION

BATES NOS.

Color photos ot the subject Polaris Rzr taken on 05/29/18 by expert Mark
Kittel, P.E. of Veritech Consulting Engineering, LL.C

SP001035 — SPO01151

Herald Havasu News article regarding subject accident, 10/18/16

SP001152 — SP001153

Herald Havasu News article regarding subject accident, 10/19/16

SP001154 — SPO01155

Nationwide Insurance Company insurance identification card for John and
Sherri Borger regarding Honda Odyssey EX vehicle, policy period 07/13/16
—01/13/17

SP0O01156

Nationwide Insurance Company personal automobile insurance policy for
John and Sherri Borger regarding Honda Odyssey EX vehicle, policy period
07/13/13 —01/13/14

SP001157 - SP001218

Nationwide Insurance Company personal automobile insurance policy for
John and Sherri Borger regarding Honda Odyssey EX vehicle, policy period
07/13/16 —=01/13/17

SP001219 — SP001286

Eighth Supplemental Disclosure

Additional billing records from Advanced Arm Dynamics

SP001287 — SP001288

Notice of no medical records from Summit Orthopedics (redacted)

SP001289 — SP001290

Notice of no medical records from Summit Orthopedics for Yesenia
Rodriguez. MD

SP001291 — SP001294

Ninth Supplemental Disclosure

Fax w/certification of no records from Alina Health, 09/12/18 (redacted)

SP001295 — SP001299

Fax from Alina Health regarding Sports & Orthopedics Specialists, 09/13/18
(redacted)

SP001300 — SP001306

Fax from Alina Health regarding Sports & Orthopedics Specialists, 09/17/18
(redacted)

SP001307 — SP001311

Rental agreement for prior renter of subject Polaris RZR 900 w/pre & post
rental check of vehicle and renter’s contact information, 10/15/16

SP001312 - SP001315

Tenth Supplemental Disclosure

Rental agreement for prior renters of subject Polaris RZR 900 w/ pre & post
rental check of vehicle and photocopies of California driver licenses
(redacted)

SP001316 — SP001328

Eleventh Supplemental Disclosure

Color photos of subject accident site taken by safety consultant expert
Joseph E. Manning on 05/29/2018

SP001329 — SP001350

Twelfth Supplemental Disclosure

International Cultic Studies Association (ICSA) article entitled “Lying
in Court and Religion: An Analysis of the Theocratic Warfare Doctrine
of the Jehovah's Witnesses”

SP001351 — SP001384

/11
/11
/11
/11
/11
/11
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Discovery is ongoing and SANDBAR reserves its right to supplement this Disclosure.

Dated: November :/5_, 2018 LITCHFIELD C %, ~
v ATk

GRIFFITHH. HAYES, ESQ.
Nevada Bar No. 7374

MARISA A. POCCI, ESQ.

Nevada Bar No. 10720

KEIVAN A. ROEBUCK, ESQ.
Nevada Bar No. 14110

3993 Howard Hughes Parkway, Suite 100
Las Vegas, Nevada 89169
Telephone: (702) 949-3100
Facsimile: (702) 916-1776

Email: hayes@litchfieldcavo.com
Email: pocci@litchfieldcavo.com
Email: roebuck@litchfieldcavo.com

Attorneys for Defendant/Counter-Claimant/Cross-
Claimant/Third-Party Plaintiff’ Sandbar
Powersports, LLC
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KATHLEEN E. DELANEY
DISTRICT JUDGE
DEPARTMENT XXV
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Failure of the designated trial attorney or any party appearing in proper person (o

appear for any court appearances or to comply with this Order shall result in any of the

following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4)

vacation of trial date; and/or any other appropriate remedy or sanction.

Counsel must advise the Court immediately when the case settles or is otherwise

resolved prior to trial. A stipulation which terminates a case by dismissal shall

indicate whether a Scheduling Order has been filed and, if a trial date has been set, the date

of that trial.

HLEEN E. DECANEY |
Distrigt Court Judge

I hereby certify that on or about the date filed,
the foregoing order was E-served, mailed, or
a copy was placed in the attorney’s folder in
the Clerk’s Office as follows:

Chad A. Bowers, Esq. — Chad A. Bowers, Ltd.

Kyle W. Farrar, Esq. — Farrar & Ball (ddmitted Pro Hac Vice)

Jennifer Willis Arledge, Esq. — Wilson, Elser, Moskowitz, Edelman & Dicker
Andrew Scott Ross, Esq. — Neal & Harwell (ddmitted Pro Hac Vice)

Kevin A. Roebuck, Esq. — Litchfield Cavo

S5 Marwanda Knight
Marwanda Knight

21 || Judicial Executive Assistant

22
23
24
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