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This Reply is made and based upon the following Memorandum of Points and Authorities, 

the papers and pleadings on file herein, the exhibits attached hereto, and any oral argument this 

Court may entertain at the time of hearing on this matter. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiffs’ underlying Motion respectfully submits that the Court’s Order compelling 

Plaintiff Corrine R. DiLeo’s Special Administrator claims into binding arbitration is clearly 

erroneous and, therefore, should be reheard. In addition to creating an additional, unnecessary use 

of resources, compelling the Special Administrator claims into binding arbitration runs contrary to 

NRS 597.995(1) and the Fat Hat Court’s interpretation of the same. As demonstrated below, when 

the subject agreement and binding arbitration provision are compared to those agreements 

analyzed in Fat Hat, there can only be one conclusion: the subject binding arbitration provision 

does not satisfy NRS 597.995(1) and, therefore, is void and unenforceable. 

II. LEGAL ARGUMENT 

A. The Special Administrator’s claims should not be compelled into binding 

arbitration because the arbitration provision was not specifically authorized 

as required by NRS 597.995(1) and Fat Hat. 

In their Opposition, Defendants contend that Plaintiff Corinne DiLeo’s1 signature on the 

separate “Bella Estate Care Home Resident Agreement Addendum”2 amounts to specific 

authorization to the binding arbitration provision contained therein.3 This analysis is inconsistent 

with the plain language of NRS 597.995 and Fat Hat, LLC v. DiTerlizzi, 385 P.3d 580 (Nev. 2016). 

1  Plaintiff Corinne DiLeo executed all relevant documents pursuant to a power of attorney for Decedent Thomas 

DiLeo. 

2 See “Bella Estate Care Home Resident Agreement Addendum, attached hereto as Exhibit 1; see also Admission 

Agreement, attached hereto as Exhibit 2. 

3 See Defendants’ Opposition to Plaintiffs’ Motion for Rehearing, at pp. 4–5. 

APP. 00206
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As outlined in Plaintiff’s Motion, NRS 597.995(1) explicitly states: 

[A]n agreement that includes a provision which requires a person to submit to 

arbitration any dispute arising between the parties to the agreement must include 

specific authorization for the provision which indicates that the person has 

affirmatively agreed to the provision. 

(emphasis added). 

In Fat Hat, LLC v. DiTerlizzi, the Nevada Supreme Court reviewed NRS 597.995(1) and 

upheld its strict interpretation. In Fat Hat, six plaintiffs challenged the validity of the binding 

arbitration provisions in their employment contracts, arguing that the provisions did not satisfy 

NRS 597.995(1)’s specific authorization requirement. 385 P.3d 580, at *1 (Nev. 2016). For four 

of the six plaintiffs, the employment contracts were largely the same—they each included twenty-

one, individually-numbered provisions. See Independent Contract Agreements for Michelle 

DiTerlizzi, Monica Klus, Sophia Monica, and Burgendy Kirtz, attached hereto as Exhibits 3, 4, 5, 

and 6, respectively. The last provision (i.e. the twenty-first) concerned binding arbitration and was 

immediately followed by a signature line. Id. As to these four employment agreements, the Nevada 

Supreme Court found that the signature line that followed the binding arbitration provision was a 

general signature line for the entire employment contact. 385 P.3d 580, at *2. As such, the binding 

arbitration provision lacked NRS 597.995’s specific authorization and was, therefore, void and 

unenforceable:

[T]he contracts for respondents DiTerlizzi, Klus, Monica, and Kirtz did not contain 

the “specific authorization” for the arbitration provision in their respective contracts 

that NRS 597.995 demands. Though the arbitration provision immediately 

preceded the signature line on the last page for all the contracts, that was a general 

signature line indicating consent to all the terms of the contract. Thus, those 

signatures do not qualify as specific authorizations for the arbitration provision. 

Although Kirtz initialed at the bottom of the page with the arbitration provision, 

she initialed at the bottom of every page; thus, her initials fail to demonstrate that 

she affirmatively agreed to the arbitration provision. Because Fat Hat's contracts 

with respondents DiTerlizzi, Klus, Monica, and Kirtz failed to include the specific 

authorization NRS 597.995 requires, the arbitration provisions in those four 

contracts are void and unenforceable, and we affirm the district court's order 

denying arbitration as to them. 

APP. 00207
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385 P.3d 580, at *2. 

The remaining two plaintiffs executed separate arbitration agreements. See Arbitration 

Agreements for Megan Hebert and Plamena Mihaylova, attached hereto as Exhibits 7 and 8, 

respectively. As to these two plaintiffs, the Fat Hat Court held that the arbitration agreements were 

enforceable because, in addition to a signature line at the end of each arbitration agreement, both 

plaintiffs were required to write their name and address explicitly stating the arbitration agreement 

was effective: 

Respondents Hebert and Mihaylova, on the other hand, signed identical 

“Arbitration Agreement[s]” with Fat Hat that complied with NRS 597.995. In 

addition to a signature line at the end of the contracts, both Hebert and 

Mihaylova were required to fill in their names and addresses in the blank 

spaces of the provision, explicitly stating that the agreement to arbitrate was 

effective. Thus, the arbitration provisions in Hebert and Mihaylova's arbitration 

agreements are valid and enforceable. 

385 P.3d 580, at *2 (emphasis added). 

Here, Plaintiffs should not be compelled to binding arbitration because the arbitration 

provision within the “Bella Estate Care Home Resident Agreement Addendum” is not specifically 

authorized in accordance with NRS 597.995(1) and Fat Hat. The “Bella Estate Care Home 

Resident Agreement Addendum” faces the same flaw as the four employment contracts with 

arbitration provisions voided by the Fat Hat Court—it merely includes a general signature line 

below the arbitration provision rather than specific authorization that the arbitration provision is 

effective. 

Fat Cat’s analysis in upholding the two separate arbitration agreements further 

demonstrates why the arbitration provision within the “Bella Estate Care Home Resident 

Agreement Addendum” is unenforceable. Specifically, the arbitration agreements upheld by Fat 

Cat included both a general signature line at the end and specific authorization in that “[the 

plaintiffs] were required to fill in their names and addresses in the blank spaces of the provision, 

explicitly stating that the agreement to arbitrate was effective.” (emphasis added). To reiterate, the 

APP. 00208
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“Bella Estate Care Home Resident Agreement Addendum” lacks specific authorization; it only has 

the general signature line at the end. As such, the “Bella Estate Care Home Resident Agreement 

Addendum” does not comply with NRS 597.995(1) and the Special Administrator’s claims should 

not be compelled into binding arbitration.  

B. The Special Administrator’s claims should not be compelled into binding 

arbitration because the arbitration provision does not comply with NRS 

597.995(1), regardless of whether the Court applies strict or substantial 

compliance. 

In their Opposition, Defendants further contend that the arbitration provision within the 

“Bella Estate Care Home Resident Agreement Addendum” is enforceable because Defendants 

“substantially complied”—rather than “strictly complied”—with NRS 597.995(1).4 This argument 

runs contrary to Fat Hat and other Nevada Supreme Court decisions regarding statutory 

compliance. 

As Defendants note, typically “time and manner” requirements must be strictly construed, 

while “form and content” requirements may be substantially construed. Pawlik v. Shyang-Fenn 

Deng, 134 Nev. 83, 89, 412 P.3d 68, 73 (2018). However, contrary to Defendants’ assertions, 

substantial compliance is insufficient if the subject statute or provision implicates notice. See id.

(“[D]irectory provisions are those governing ‘form and content,’ which ‘dictate who must take 

action and what information that party is required to provide” and ‘do not implicate notice.’”) 

(emphasis added); Markowitz v. Saxon Special Servicing, 129 Nev. 660, 664–65, 310 P.3d 569, 

572 (2013) (“Because they do not implicate notice, form and content-based rules are typically 

directory and may be satisfied by substantial compliance.”) (emphasis added). Surely, the Nevada 

Supreme Court has made exceptions, see Las Vegas Plywood & Lumber, Inc. v. D & D Enterprises, 

98 Nev. 378, 380, 649 P.2d 1367, 1368 (1982) (holding that substantial compliance was adequate 

4 See Defendants’ Opposition to Plaintiffs’ Motion for Rehearing, at pp. 5–6. 

APP. 00209
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for the limited purpose of a notice of mechanic’s lien, as provided under NRS 108.227), but the 

general rule is that statutes/provisions that implicate notice demand strict compliance. Pawlik, 134 

Nev. at 89, 412 P.3d at 78; Markowitz, 129 Nev. at 664–65, 310 P.3d at 572. 

While Defendants are partially accurate in stating “NRS 597.995’s plain objective is to 

ensure that a signatory receives adequate notice . . . [of] an arbitration agreement,”5 the plain 

language of NRS 597.995 and Fat Hat’s interpretation of the same shows the objective runs 

deeper. Specifically, it is not enough that a separate arbitration agreement is just signed; rather, if 

there is specific provision—even if it is within a greater arbitration agreement—that compels 

arbitration for “any dispute,” then that provision must be specifically acknowledged. See NRS 

597.995(1); Fat Hat, 385 P.3d 580, at *2 (“In addition to a signature line at the end of the 

[arbitration] contracts, both [Plaintiffs] were required to fill in their names and addresses in the 

blank spaces of the provision, explicitly stating that the agreement to arbitrate was effective.”). 

Here, Plaintiffs should not be compelled to binding arbitration because the arbitration 

provision within the “Bella Estate Care Home Resident Agreement Addendum” is not specifically 

authorized in accordance with NRS 597.995(1) and Fat Hat, regardless of whether this Court 

applies strict or substantial compliance. The flat reading of Fat Hat’s interpretation of NRS 

597.995(1) could not be clearer: general signature lines are insufficient, provisions compelling 

“any dispute” must be accompanied by specific authorization that, that provision is effective. This 

specific authorization is missing from the “Bella Estate Care Home Resident Agreement 

Addendum” and, therefore, the arbitration provision is void and unenforceable. 

/ / / 

/ / / 

/ / / 

5 Id. at p. 6, l. 2. 

APP. 00210



Page 7 of 8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

C
O

G
B

U
R

N
L

A
W

2
5

8
0

S
t.

R
o

se
P

ar
k

w
ay

,
S

u
it

e
3

3
0

,
H

en
d

er
so

n
,

N
ev

ad
a

8
9

0
7

4

T
el

ep
h
o

n
e:

(7
0
2

)
7

4
8

-7
7

7
7

|F
ac

si
m

il
e:

(7
0

2
)

9
6

6
-3

8
8

0
III. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request the Court rehear Defendants’ 

Motion to Compel Arbitration. 

Dated this 19th day of May, 2020. 

COGBURN LAW 

By: /s/Hunter S. Davidson

Jamie S. Cogburn, Esq. 

Nevada Bar No. 8409 

Hunter S. Davidson, Esq. 

Nevada Bar No. 14860 

2580 St. Rose Parkway, Suite 330 

Henderson, Nevada 89074 

Attorneys for Plaintiffs 

APP. 00211
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing PLAINTIFFS’ REPLY IN SUPPORT OF MOTION 

FOR REHEARING ON DEFENDANTS’ MOTION TO COMPEL ARBITRATION was 

submitted electronically for filing and/or service with the Eighth Judicial District Court on the 19th

day of May, 2020. 

I further certify that I served a true and correct copy of the foregoing document as follows: 

 Pursuant to NEFCR 9 & EDCR 8.05(a), electronic service of the foregoing 

document shall be made in accordance with the E-Service List as follows: 

John Orr, Esq. 

LEWIS BRISBOIS BISGAARD & SMITH 

6385 S. Rainbow Blvd., Ste. 600 

Las Vegas, NV 89118 

Attorney for Defendants 

 /s/Elia Barrientos

An employee of Cogburn Law 
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TUESDAY, MAY 26, 2020 AT 9:49 A.M. 

THE COURT:  Page 6 is Corinne DiLeo versus Maide, 

LLC, and ImV ^[]W kagd SbbWSdS`UWe Xar the record, please.  

Hello?  Can everyone hear me? 

MR. DAVIDSON:  Good morning, Your Honor.  This is 

Hunter Davidson for plaintiffs. 

THE COURT:  I'm sorry.  Can you restate -- repeat 

your name again, please? 

MR. DAVIDSON:  Hunter Davidson. 

THE COURT:  Okay.  Very good.  Good morning, Mr. 

Davidson.  And -- 

MR. DAVIDSON:  Good morning.   

THE COURT:  Go ahead.  Opposing counsel here? 

THE MARSHAL:  Is Orr muted? 

THE COURT:  Are they on mute? 

J>; C7HI>7B4 MWmdW UZWU][`Y `ai' Oagd >a`ad)

THE CLERK:  Mr. Orr? 

MR. ORR:  Yeah.  This is John Orr for defendants.   

THE COURT:  Okay.  Good morning.  All right.  This 

[e F^S[`f[XXem Caf[a` Xad HWZWSd[`Y a` :WXW`VS`fem Caf[a`

to Compel 7dT[fdSf[a`) 7`V ?mhW dWSV everything' Tgf ?mV

like to hear, you know, your arguments.  So, plaintiffs, go 

ahead. 

MR. DAVIDSON:  Absolutely, Your Honor.  This is 

APP. 00255
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Hunter Davidson, again, for the plaintiffs. 

7`V b^S[`f[XXem bae[f[a` iag^V TW fZSf a rehearing 

would be warranted and justified because, respectfully, the 

9agdfme bd[ad VWU[e[a` a` fZ[e _SffWd iSe U^WSd^k

erroneous.  The statute itself says that when you have an 

agreement or a provision regarding arbitration that removes 

any and all claims to arbitration, that there must be 

specific authorization.  In other words, a signature, 

initial, address listed, next to that exact provision 

i[fZ[` fZW SYdWW_W`f) 7`V fZSfme i[fZ[n NRS 597.995.   

And what we have here when you look at the nursing 

XSU[^[f[Wem 7YdWW_W`f' 7VVW`Vg_' or whatever you would like 

to call it.  I think in the Motions we call it the Bella 

Estate 9SdW >a_W HWe[VW`f 7YdWW_W`f 7VVW`Vg_' kag Va`mf

have that specific authorization anywhere in that one page.  

And, again, the statute itself -- in Fat Hat, which the 

Nevada Supreme Court case that interpreted this very same 

efSfgfW' [fme hWdk U^WSd fZSf fZSf bdah[e[a` egT_[ff[`Y S`k

and all claims needs to have the specific authorization 

`Wjf fa [f S`V fZSfme \gef _[ee[`Y [` fZ[e USeW)

When you compare that Agreement Agenda, and I know 

[fme TWW` ]`aU]WV TWUSgeW [f [e \gef a`W bSYW' fZWdW SdW

two provisions in its entirety on that page.  But, at the 

Taffa_' fZWdWme a`^k S YW`WdS^ e[Y`SfgdW ^[`W S`V kag Va`mf

have the specific authorization next to the arbitration 

APP. 00256
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provision within that one-page agreement.  And when you 

compare that one-page agreement to the agreements that were 

evaluated, that were analyzed in Fat Hat, it shows that 

this agreement should be -- or the arbitration provision 

within the Agreement should be void.  When compared to the 

agreements that were voided in Fat Hat, you had the same 

exact downfalls or fallacies here with this, sure that 

there is -- 

THE COURT:  Excuse me, counsel.  In Fat Hat, 

iSe`mf -- if I remember correctly, it was part of the 

YW`WdS^ SYdWW_W`f) ?f iSe`mf -- 

CH) :7L?:IED4 JZSfme UaddWUf' Oagd >a`ad) <ad

the -- 

THE COURT:  [Indiscernible].  Go on.  I'm sorry.  

I just wanted to -- okay.  Go on. 

MR. DAVIDSON:  Sure thing.  So there were really 

two -- generally, two types of agreements in Fat Hat.  The 

ones that were voided were general agreements and the very 

last provision in that -- in those general agreements, 

employment agreements, independent contractor agreements, 

was the arbitration provision.  And right below, because it 

was the last provision, there was a general signature line 

at the bottom of that and Fat Hat said, nevertheless, that 

WhW` fZagYZ fZWdWme S YW`WdS^ e[Y`SfgdW ^[ne right below 

fZW SdT[fdSf[a` bdah[e[a`' fZSfme S YW`WdS^ e[Y`SfgdW ^[`W
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and, therefore, it VaWe`mf S_ag`f fa ebWU[X[U

SgfZad[lSf[a`) 7`V fZSfme' SYS[`' fZSfme iZSf iW ZShW

here.  We have this separate agreement with a general 

signature line at the bottom.  It lacks the specific 

SgfZad[lSf[a`' WhW` fZagYZ fZWdWme S e[Y`SfgdW ^[`W d[YZf

TW^ai [f) JZSfme YW`WdS^^k Xad fZW eWbSdSfW 7YdWW_W`f

Addendum. 

And, then, again, if you compare it to the other 

set of agreements that were, in fact, -- the ones that were 

upheld, yes, those were entire arbitration agreements, 

separate and apart, but, even then, Fat Hat only found that 

those agreements were -- the provision to bind them -- or 

put them into binding arbitration was valid and enforceable 

because it included both a general signature line at the 

bottom and, then, at the top, specific authorization, 

again, even though this was an entirely arbit -- entirely 

separate Arbitration Agreement.  Specific arbitration or 

specific authorization at the top, where they filled in 

their name and their address that said, hey, look, this is 

a valid and enforceable agreement and we can be subject to 

binding arbitration.  The real -- even in Fat Hat, when 

there was an entirely separate binding Arbitration 

Agreement, they still have the general signature line and 

then the specific authorization for the any and all claims 

must be submitted.   
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So, either way you look at it, this Agreement 

VaWe`mf ZShW iZSf fZW SYdWW_W`fe [` Fat Hat had to be held 

W`XadUWST^W S`V [fme dWS^^k ek`a`k_age or analogous to -- 

or analogous to what was voided in Fat Hat, which is you 

have this long set of agreement -- or you have this 

agreement that [indiscernible] general signature line at 

the end.  And, again, no specific authorization next to 

that provision that says:  Any and all claims must be 

submitted to arbitration.   

And, then, I know, lastly, defense counsel points 

out that, you know, perhaps the notice -- you know, the 

underlying purpose of the statute that, you know, you just 

want to be put on notice that your claims will be submitted 

fa T[`V[`Y SdT[fdSf[a` S`V fZSfme fZW bgdbaeW aX ebWU[X[U

authorization, which, again, that is a large primary 

purpose of it.  But we look at this separate Agreement 

Addendum and you have to wonder whether that -- you know, 

whether notice was so created.  I mean, you have an 

entirely different defendant or nursing facility named at 

fZW fab' [fme [` Ua_b^WfW^k -- you know, incomplete 

SYdWW_W`f) ?f VaWe`mf bgf fZW U[fk S`V efSfW Xad iZ[UZ

jurisdiction will lie) JZWdWme fkpos about it.  So, just 

based off of the -- respectfully, speaking of sloppiness of 

this Agreement Addendum, you have to wonder whether that 

same amount of sloppiness or lack of care was approached 
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iZW`' SYS[`' fZWkmdW ^aU][`Y Vai` fZWeW SYdWW_W`fe S`V

signing off on them.   

And, on that ground, I would say that, again, the 

prior decision that this Agreement had the specific 

authorization was in plain error and, therefore, we should 

be reheard. 

THE COURT:  Okay.  Thank you, counsel. 

MR. ORR:  Thank you.  May I make my arguments, 

Your Honor? 

THE COURT:  Yes. 

MR. ORR:  Thank you.  Again, this is John Orr for 

Maide, LLC.   

And, just for the record, you know, this is a 

technicality, but Maide, LLC, is not a nursing facility.  

?fme S dWe[VW`f[S^ Za_W Xad Ydagbe' which is -- ?m_ egdW

Oagd >a`ad [e SiSdW fZSfme S hWdk [_badfS`f V[ef[`Uf[a`)

Anyway, so, you know, obviously, plaintiff has a 

heavy burden here.  Although Your Honor did not hear this 

Motion initially, Your Honor did sign the Order and 

plaintiffs have to prove that no reasonable jurist could 

have arrived at the same conclusion.  And I -- S`V ?m^^

outline ZWdW [` S _[`gfW' kag ]`ai' ? \gef Va`mf think 

fZSfme S fW`ST^W SdYg_W`f)

This case is nothing like Fat Hat.  If you look at 

b^S[`f[XXem WjZ[T[fe [` their Reply, those pages 3, 4, and 
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5, all those Arbitration Agreements in Fat Hat were buried 

in fine print -- well, let me back up for a second, Your 

Honor.   

I think NRS 597.995 essentially encapsulates the 

common law principle of procedural unconscionability.  

Procedural unconscionability, one way something can be 

procedurally unconscionable is if the clause kagmdW

agreeing to is buried [` X[`W bd[`f S`V fZWdWme \gef a`W

sweeping authorization for the entire agreement.  So, for 

example, just like in Fat Hat, you have the seven and 

eight-page agreements.  The arbitration clause is buried on 

page 8, but you have to sign page 11.  So, you can 

potentially breeze through the whole thing and never squint 

hard enough to see the Arbitration Agreement.  So, Fat Hat

makes a lot of sense from that perspective.  And, so, NRS 

597, it says:  Well, no.  You need to put a signature line, 

something next to the arbitration provision that says this 

is specifically authorizing arbitration.   

And, so, if you take a look at the Arbitration 

Agreement in this case, what Mr. Davidson is essentially 

saying -- and I invite Your Honor to take a look at the 

SYdWW_W`f i[fZ _W iZ[^W ?m_ Wjb^S[`[`Y fZ[e) ? fZ[`]

fZSfme \gef -- makes it helpful. 

So, what -- if I understand Mr. Davidson 

cordWUf^k' ZWme eSk[`Y -- ea fZWdWme bSdSYdSbZ + fZSf eSke
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Yd[WhS`UWe S`V' fZW`' fZWdWme bSdSYdSbZ , fZSf eSke

SdT[fdSf[a`) 7`V fZWdWme S e[Y`SfgdW ^[`W S` [`UZ TW^ai

fZW SdT[fdSf[a` ^S`YgSYW) MZSf ZWme eSk[`Y [e [X kag ZSV

basically taken out number 2, and just pressed backspace, 

and made this all one paragraph, that would have been good 

enough.  That would have been a specific authorization.  

>Wme TSe[US^^k eSk[`Y fZSf fZW Yd[WhS`UWe bSdSYdSbZ foils 

the whole agreement.   

7`V' ^[]W iWmhW ba[`fWV agf in our briefing, 

fZSfme \gef -- [fme S ^[ff^W T[f STegdV) 7`V ? Va`mf _WS`

that in the pejorative Ua`fWjf' iSk' ? \gef _WS` [fme

unreasonable to suggest that someone would look at this 

Agreement and be like:  Oh, man, I just -- ? US`mf eWW fZW

Arbitration AYdWW_W`f) ?fme \gef buried in fine print.  

You know, I had to sign like three pages later.  I mean, 

[fme d[YZf fZWdW) ?f eSke Yd[WhS`UW S`V SdT[fdSf[a` at the 

beginning.  You know, I think the purpose of the grievances 

clause [e iWmdW S^Wdf[`Y kag that you can voice grievances, 

but any of those grievances are ultimately going to be 

subject to arbitration.   

So, from that perspective, there is no specific 

authorization on this specific page.  Fat Hat is concerned 

with 25, 10-page, multi-page agreements that have signature 

lines at the very end and not right next to the arbitration 

clause.   
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7`V [fme [_badfS`f -- and I think Mr. Davidson 

kind of omits this, Mrs. DiLeo, she signed a five or six-

page Residency Agreement and then she signed this one 

separately, when it says arbitration in bold letters right 

Sf fZW fab) 7`V fZWdWme `a egYYWef[a` -- Mr. Davidson and 

Cde) :[BWa V[V`mf egT_[f S`k Wh[VW`UW fa fZW 9agdf eSk[`Y

that she was hoodwinked towards -- or, you know, that she 

iSe`mf SiSdW aX fZ[e) Ja _W' [fme ^[]W fZWkmdW trying to 

dive into the minutia of the statute to really just kind of 

capitalize on the cheap technicality.   

And going into -- S`V fZ[e [e fZW ^Sef ba[`f ?m^^

make.  Going to the strict compliance versus substantial 

compliance, you know, I think Mr. Davidson in his briefing, 

he just kind of pulls a quote out of this caselaw saying, 

when a statute implicates notice, then that means subject 

to strict compliance.  But if you look at all the cases 

fZSf ZW U[fWV' ^[]W fZaeW USeWe Va`mf WhW` eay that.  

JZWdWme b^W`fk -- two of the three cases, actually, state 

that even with a notice requirement, substantial compliance 

iSe egXX[U[W`f) 7`V fZSfme iZSf fZ[e 9agdf ZSe fa Ua`e[VWd

when assessing whether strict or substantial compliance 

applies is the equity of the situation.  

What the Nevada Supreme Court has said is that 

when a statute invokes time and place requirements, then 

strict compliance applies, which makes sense.  So, it 

APP. 00263



11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

generally applies.  You have -- you know, case by case 

analysis.  So, you know, the timing with which you serve a 

notice, how much time you have to wait before serving a 

`af[UW' fZaeW eadfe aX fZ[`Ye) Ia' iZW` kagmdW fS^][`Y

STagf Xad_ S`V Ua`fW`f' fZSfme iZW` egTefS`f[S^ Ua_b^[S`UW

applies.  7`V fZSfme exactly what this is.  JZ[e [e`mf -- 

DHI /31)33/ [e`mf S f[_W S`V _S``Wd -- [fme `af eSk[`Y fZ[e

is when you have to provide someone with an agreement or it 

VaWe`mf [`ha]W fZaeW f[_W S`V _S``Wd bdah[e[a`e) ?fme S

pure form and content provision.   

And, so, going back to that, my prior point, Mr. 

Davidson is trying to say, oh, because it says grievances 

S`V [fme S separate paragraph, that somehow, you know, 

_[e^WV Cde) :[BWa) 7`V fZWdWme `a Wh[VW`UW aX fZSf) 7`V ?

-- honestly, I don't think anyone could look at this and 

say, aZ' fZWdWme `a iSk ? Uag^V eWW fZ[e SdT[fdSf[a`

U^SgeW) ?fme \gef faa ZSdV fa eWW) ? _WS`' fZSfme \gef

not reasonable.   

And, so, based on that, even if -- so, even if 

Your Honor said, well, the grievances clause, you know, 

technically is a separate provision and so the signature 

line, technically, could apply to arbitration and 

Yd[WhS`UWe' fZSfme \gef ][`V aX S` absurd result because 

[fme ^[]W' iW^^' ^aa]' fZW SdT[fdSf[a` U^SgeW [e a` S

separate agreement, separate signature line, a`V [fme `af
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hidden anywhere. 

And, so, based on all of that, you know, given 

iWmdW ZWdW a` dWUa`e[VWdSf[a`' kag ]`ai' ? fZ[`] fZ[e

7YdWW_W`f VaWe Ua_b^k i[fZ DHI /31)33/ S`V fZW 9agdfme

ruling was, you know, correct to begin with. 

One last thing that I just thought of.  Mr. 

Davidson did make some kind of, you know, offhanded 

comments about the sloppiness of the Agreement and the fact 

that it says Bella Estate Care Home.  None of those issues 

are presently before the Court.  The only arguments the 

plaintiff made relate to the statute.  In fact, the Court, 

-- you know, the fact that it VaWe`mf say the jurisdiction 

and all that, the Court already ruled on those issues, and 

fZaeW SdW`mf -- fZaeW iWdW`mf Td[WXWV Sf S^^) 7`V' ea' ?

don't think those arguments are properly before the Court.  

8gf' S`kiSk' ? SbbdWU[SfW fZW 9agdfme f[_W S`V

?m^^ fgd` [f TSU] ahWd fa kag' Oagd >a`ad) JZS`] kag)

THE COURT:  Thank you.  Mr. Davidson. 

MR. DAVIDSON:  Just a couple of brief points, Your 

Honor.  Again, however defense counsel wants to interpret -

- this Court wants to interpret DHI /31)33/' fZW efSfgfWme

explicitly clear in what it requests.  And what we have 

here, again, is that second arbitration provision falls 

d[YZf i[fZ[` fZW Ua`X[`We aX iZSfme dWXWdW`UWV [` /31)33/)

The arbitration provision in this case starts out with:  
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Any controversy, dispute, or disagreement.  And that, 

again, falls right within the statute.  And the statute 

mandates -- you know, of course it could lead to some 

absurd results, but the statute mandates that that specific 

provision needs to be recognized and authorized.  And, of 

course, it makes sense because the implications of sending 

your claims into binding arbitration is a huge deal and is 

a -- and is going to change the posture of an entire case. 

:WXW`eW Uag`eW^me dWXWdence that, you know, Fat 

Hat had these arbitration provisions tucked away or that 

iSe fZW iZa^W bgdbaeW aX fZW efSfgfW [e`mf `WUWeeSd[^k fdgW

either.  Again, the agreements in Fat Hat that were voided, 

the very last provision was the arbitration provision.  It 

was bolded and it had a signature line right below it.  

Well, again, the purpose of NRS 597.995 might be to avoid 

fgU][`Y fZWeW SdT[fdSf[a` bdah[e[a`e SiSk' fZSf iSe`mt what 

Fat Hat had.  Fat Hat had no problem with it even though 

the general signature line was right below, you know, 

centimeters, an inch below the general signature line.  

Itms ef[^^ ha[V S`V g`W`XadUWST^W TWUSgeW [fme `af

specifically authorized.  

On top of that, I think the call for strict versus 

egTefS`f[S^ Ua_b^[S`UW YaWe SYS[`ef iZSfme mandated in the 

statute.  Again, 597.995 is very clear in what it requests.  

Fat Hat VaWe`mf Ya [`fa S`k efd[Uf ad substantial 
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compliance analysis.  You either have the specific 

SgfZad[lSf[a` `Wjf fa fZSf bdah[e[a` ad kag Va`mf' S`V

fZSfme `af iZSf iW ZShe here.  

And, then, lastly, I would just close out that 

while there is a policy that favors, you know, setting 

things into arbitration, contract interpretation goes 

against the drafters.  And, my plaintiffs, they had no deal 

in drafting this Agreement Addendum.  You know, the 

interpretation of this Agreement Addendum should go against 

the Bella Estate Care Home or really Maide, LLC.  

And, on that, I have no further points, Your 

Honor. 

THE COURT:  Was the issue that the entity changed 

names or was subsumed by another, excuse me, agency. 

MR. DAVIDSON:  My understanding -- this is Hunter 

Davidson. 

THE COURT:  Different name.  Thank you.  Mr. 

Davidson, go ahead. 

MR. DAVIDSON:  My understanding is that it was -- 

Bella Estate Care Home was another care home that is owned 

by similar entities.  Maybe Mr. Orr could actually explain 

[f TWffWd fZS` ? US`' TWUSgeW ? Va`mf iS`f fa _[edWbdWeW`f

anything. 

CH) EHH4 OWSZ' ?m_ ZSbbk fa do that, Your Honor.  

So, yeah, Maide, LLC, owns a couple of different 
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group homes in -- under, obviously, some different DBAs.  

This is Maide, LLC, DBA Gentle Spring Care Home.  They have 

another one called Maide, LLC, DBA Bella Estate Care Home.  

At the time this happened -- at the time of the execution 

of this Agreement, and Mrs. Ton, who is the Operations 

Manager submitted a Declaration in the original briefing 

that I incorporated and referenced in my briefing here, she 

explained that at this time, you know, they -- they had 

basically just run out of copies of the Arbitration 

Agreement that had the Gentle Spring Care Home at the top 

of it, so they used the Bella Estate Care Home.  But, you 

know, at the time of the execution, Mrs. DiLeo was inside 

Gentle Spring Care Home and so there was never any 

suggestion tZSf' aZ' eZW iSe`mf WhW` SiSdW of, you know, 

fZW bSdf[We eZW iSe VWS^[`Y i[fZ) ?fme `af ^[]W eZW V[V`mf

know her husband was going into the Gentle Spring Care 

Home. 

Ia' [fme fZW eS_W BB9' WeeW`f[S^^k' [e ][`V aX fZW

long and short of it. 

J>; 9EKHJ4 ?mV ^[]W kag fa TafZ ebWS] fa the -- 

in Fat Hat where the Court discussed that either -- on 

every page or [indiscernible], the parties initialed and 

Zai fZWk V[ef[`Yg[eZ fZSf) ?mV \gef ^[]W fa ZWSd fZSf Xda_

the parties, please. 

MR. ORR: Your Honor, this is John Orr.  Would you 
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like me to go first or would you like Mr. Davidson to go 

first? 

J>; 9EKHJ4 OWSZ) =a SZWSV' S`V fZW` ?mV ^[]W fa

hear from both of you, obviously. 

MR. ORR:  Yes.  This is John Orr, again. 

So, in Fat Hat' ^[]W ? eS[V' S`V ? fZ[`] [fme hWdk

helpful if you look at the agreements in Fat Hat, which are 

SffSUZWV fa F^S[`f[XXem HWb^k) ?f -- in those cases, you 

had to initial -- you know, so for example, if it was a 10-

page agreement --  

[Pause in proceedings] 

THE COURT RECORDER:  Uh oh.  Okay. How do we get 

them back?  There we go. 

MR. ORR:  -- and, so, the Court said:  Well, you 

[`[f[S^ S^^ fZW bSYWe) Oag ]`ai' ea fZSf VaWe`mf SUUag`f -

- fZSf VaWe`mf -- just because you initialed every single 

page that had dozens of different provisions on it, that 

VaWe`mf Ua`ef[fgfW fZW ebWU[X[U SgfZad[lSf[a`) JZat stands 

in contrast to -- the Court said, well, but the ones that 

they did find enforceable, in those instances, the parties 

had to sign and date right next to the arbitration 

provision.   

7`V fZSfme WjSUf^k iZSf iW ZShW ZWdW [e fZW -- 

Mrs. DiLeo signed right next to the arbitration provision 

a` fZW eWbSdSfW 7dT[fdSf[a` 7VVW`Vg_) 7`V fZSfme ][`V aX -
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- it goes back to -- S`V ? fZ[`] fZSfme fZW ]Wk V[ef[`Uf[a`

here, is Mr. Davidson is saying, well, because it said 

grievance and arbitration, the grievance clause apparently 

-- you know, it means, oh, well, she had to -- she was 

authorizing both of those provisions, both the Agreement 

and the arbitration provision.  But the problem with that 

SdYg_W`f [e [fme -- [fme just -- it leads to this absurd 

rWeg^f TWUSgeW [fme ^[]W kagmdW saying the -- the purpose 

aX fZW 9agdfme -- the Fat Hat 9agdfme holding is saying:  

Well, look, you initialed an eight or nine-page document 

with fine print and hundreds and hundreds of words, so 

fZWdWme \gef -- just because you initialed' fZSf VaWe`mf

mean you specifically saw the arbitration clause.  But if 

you look at the Maide, LLC, Addendum, I mean, that 

arbitration clause is front and center, right in your face.  

I mean, it said arbitration in bold lettering at the top.  

And, so, -- and that is -- so, her signature on that 

7YdWW_W`f [e S ebWU[X[U SgfZad[lSf[a`) ?f iSe`mf \gef ea_W

document she had to initial, you know, that was in a stack 

of, you know, 10 or 11 other documents. 

THE COURT:  Thank you, counsel.  Go on. 

MR. DAVIDSON:  Yes.  Hunter Davidson again for 

b^S[`f[XXem Uag`eW^)

When you look at the agreements that were 

collectively provided to Ms. DiLeo, who is the power of 
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attorney, upon the admission, you had the same kind of 

issues as that with the initials at the bottom of each page 

I think that you have in Fat Hat.  Again, this is -- what 

Uag`eW^me dWbdWeW`fWV' [f iSe bdah[VWV' ? fZ[`]' [` ;jZ[T[f

A of their Reply brief for the underlying Motion as being 

dWUa`e[VWdWV) 7`V' kag ]`ai' [` fZWdW' fZWkmhW Yaf fZW

Admission Agreement, the No Refund Policy, the Facility 

Policy, some Resident Notice, and then the Agreement 

Addendum here concerning grievances and arbitration.   

And, again, each -- many of those are one to two 

bSYWe ^a`Y S`V fZWkmdW Xa^^aiWV Tk' kag ]`ai' fZW quick 

signature and the date of the signature.  And I think those 

kind of circumstances are very synonymous or very similar 

in what you have Fat Hat iZWdW' ^aa]' fZWkmdW TdWWl[`Y

through these multiple agreements, one-page Agreement 

Addendums, quickly signing off on them and dating them.  

And what happens is that you have, again, something of, you 

know, very serious circumstances, a binding arbitration 

provision that, again, could get slipped in there among 

these X[hW ad ea ba^[U[We ad SYdWW_W`fe fZSf kagmde signing 

off on quickly.  Hopefully not so quickly, but, again, 

fZSfme ea_W aX fZW egddag`V[`Y U[dUg_efS`UWe fZSf ZSbbW`)

7`V fZSf TW[`Y eS[V' fZSfme fZW iZa^W bgdbaeW aX'

again, making sure that that provision for binding 

arbitration is specifically authod[lWV TWUSgeW iZW` kagmdW
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presented with, you know, a Resident Agreement and four or 

five other Addendums that all require a signature and a 

date, you want that one binding arbitration provision to be 

recognized, acknowledged, and specifically authorized.  And 

fZSfme iZSf Fat Hat wants. 

THE COURT:  Okay.  

MR. DAVIDSON:  And, again, I think that falls 

squarely within the reason why Fat Hat found that those 

initials at the bottom were not sufficient.  Those initials 

in this -- or in Fat Hat are similar to the quick signature 

and dates on the various agreements that were provided upon 

admission in this case. 

J>; 9EKHJ4 E]Sk) JZS`] kag' Uag`eW^) ?mhW fS]W`

a look at everything.  I am going to spend a few more 

minutes after court or after this hearing this morning to 

take a look at the AYdWW_W`fe SXfWd kagd SdYg_W`f S`V [fme

-- I will get this out in the form of a minute order.  And 

I hope you have a good day. 

MR. ORR:  Thank you, Your Honor. 

MR. DAVIDSON:  Thank you, Your Honor.   

THE COURT:  Okay.   

PROCEEDING CONCLUDED AT 10:13 A.M. 

*   *   *   *   * 
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CERTIFICATION

I certify that the foregoing is a correct transcript from 

the audio-visual recording of the proceedings in the 

above-entitled matter. 

AFFIRMATION 

I affirm that this transcript does not contain the social 

security or tax identification number of any person or 

entity. 

 KRISTEN LUNKWITZ  

 INDEPENDENT TRANSCRIBER 
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