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I. 

INTRODUCTION 

This case is - and has always been - about the Plaintiffs’ claim the Defendants concealed a 

February 2017 water leak. Throughout these proceedings, the Defendants have asserted, together 

with undisputed proof, that the February 2017 water leak was completely repaired by a licensed 

plumbing contractor, Rakeman Plumbing. Defendants have always asserted that under Nelson v. 

Heer1 and NRS Chapter 113, the repair negated Defendants’ duty to disclose. 

 In responding to Defendants’ motion on the Plaintiffs’ Second Amended Complaint, the 

Plaintiffs did not refute the Defendants’ proof that the leak had been repaired. However, rather 

than dismiss the action at that time, the Court granted the Plaintiffs’ request for limited discovery 

to establish facts showing the February leak was not repaired and that the Defendants knew the 

leak had not been repaired - two facts required by Nelson.  

 The Defendants cooperated fully with the discovery undertaken by Plaintiffs including 

producing nearly 1000 pages of documents. The Plaintiffs’ discovery involved numerous 

subpoenas for documents, written discovery and 6 depositions.2 While the discovery revealed 

additional facts, none of those facts are material to the claims made in the Plaintiffs’ complaint. 

Rather, the end-result of Plaintiffs’ discovery efforts is that, despite the testimony and all the 

documents produced and despite the Plaintiffs’ best efforts to cast the evidence in their Supplement 

as creating “genuine issues of material fact,” the Plaintiffs’ case still fails as a matter of law. 

 Specifically, through the discovery undertaken and the resulting arguments in Plaintiffs’ 

Supplemental Brief, Plaintiffs attempt to create a question of fact by asserting that there were “at 

 
1 Nelson v. Heer, 123 Nev. 217, 163 P.3d 420 (2007).  

2 The Plaintiffs deposed Rakeman principal Aaron Hawley and employee William “Rocky” Gerber, Dr. Swanson (two 
separate depositions), Dr. Swanson’s assistant Nicky Whitfield, and Defendants’/Sellers’ real estate agents, Ivan Sher 
and Kelly Contadina. 

JA001636
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least six (6) water losses in a little over two years (April 2015 to November 2017) that Dr. Swanson 

owned the home.” (See Plaintiffs’ Supplemental Brief at 3:18-21). However, the evidence shows 

that the only relevant “water losses” relate to two failures in the Uponor plumbing system which 

occurred in February and November of 2017. Plaintiffs have failed to establish the one fact that 

could possibly make claims viable: that the February 2017 leak was not repaired. Contrarily, the 

undisputed facts clearly establish that the February 2017 leak was repaired, thus abrogating any 

requirement that it be disclosed, as fully explained in Nelson. Any other purported “water losses” 

complained of now are simply red herrings, none of which materially affect the value of this 

$3,000,000.00 luxury property. 

II. 

SUMMARY OF THE UNDISPUTED FACTS 

 The following summary shows the Plaintiffs’ action fails because there are no genuine 

issues of material fact precluding summary judgment: 

• There was a leak in the Uponor system on February 16, 2017. (Exhibit A, Uponor docs); 

• Plaintiffs action is premised on the Defendants’ failure to disclose the February 16, 2017 

leak. (See Plaintiffs’ Second Amended Complaint); 

• A licensed plumber, Rakeman Plumbing, completely repaired the February 16, 2017 leak. 

(Exhibits B & C, Rakeman Invoice and “work completed slip”);3 

• Because Rakeman repaired the February 16, 2017 leak, Defendants did not disclose it on 

the Sellers’ Real Property Disclosure form. (Exhibit F, Deposition testimony of Dr. 

Swanson); 

 
3 As discussed below, the Rakeman invoice has a May 23, 2017 date. However, the invoice was created after the fact 
when Rakeman submitted its warranty claim to Uponor. (Exhibit D & E, Deposition Testimony of Rakeman 
employees Hawley and Gerber). 
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• There was another leak in the Uponor system on November 7, 2017 during the escrow 

period of the sale. (Exhibit G, Uponor Documents); 

• On November 15, 2017, prior to the November 17, 2017 closing date, Defendants 

disclosed the leak in Addendum 4-A. (Exhibit H); 

• Defendants’ agent emailed the disclosure to Plaintiffs’ agent on November 16, 2017. 

(Exhibit I, November 16, 2017 email (8:31 a.m.) and texts (1:48 p.m) acknowledging 

Plaintiffs’ knowledge of the leak); 

• Defendants did a walk-through before closing and knew about the November 7, 2017 

leak (See Plaintiffs’ Second Amended Complaint at ¶¶ 24-28); 

• With knowledge of the November 7, 2017 leak, the Plaintiffs’ agent emailed Defendants’ 

agent with proposed options, including an acknowledgement that Plaintiffs could “walk 

away.” (Exhibit J, Nov 16, 2017 email (9:00 p.m.)); 

• With knowledge of the leak, the Plaintiffs elected to close on the property on November 

17, 2017; 

• In May 2015, when the Defendants were resolving final post-construction warranty 

issues, an inspection revealed that two recirculating pumps were leaking.  (Exhibit K, 

Criterium Inspection Report); 

• Rakeman repaired both leaks. (Exhibit L, Defendants’ notes on Criterium Inspection 

Report); 

• The same inspection showed “a plumbing leak above the ceiling of the basement 

bathroom.” (Exhibit K, Criterium Inspection Report).  (This leak was also described in 

the Criterium Report as a “drip.” (See Exhibit M, Photos); 

JA001638
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• Neither Rakeman nor the Defendants could identify a source of the drip, which appears to 

be on an exhaust vent cover. (Exhibit L, Defendants’ notes on Criterium Inspection 

Report).  

• No one, including the Plaintiffs and the home inspector they retained during escrow, has 

seen any water issues in that area since the date of the report, May 11, 2015; 

• In August 2015, two recirculating pumps failed.  Rakeman replaced the recirculating 

pumps. (Exhibit N, Rakeman Invoice).4 

• On November 17, 2017, Infinity Environmental Services conducted mold tests at the 

property. (See Exhibit W, Infinity Environmental Services Report dated November 24, 

2017); 

• Infinity tested for “possible fungal levels in the master bathroom and master closet,” 

which is the area where the February 2017 and November 7, 2017 leaks occurred. Id.; 

• Infinity provided results of their mold testing on November 24, 2017, 7 days after the 

closing; Id. 

• Plaintiffs knew Infinity was conducting the tests on November 17, 2017. 

• Plaintiffs closed on the property on November 17, 2017 before the Infinity results were 

reported; 

• After closing, the mold was fully remediated and a subsequent mold test conducted on 

December 5, 2017 showed the area to be mold-free, as documented in a December 7, 

2017 Infinity Report. (See Exhibit X, December 7, 2017 Infinity Report); 

• There is no evidence showing that the Defendants knew of the results of the mold test 

before the Infinity results were produced on November 24, 2017, seven days after the 

 
4 Additional exhibits are cited in the discussion section below. 
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closing. In fact, because the results of the mold test were not provided by Infinity until 

November 24, 2017, it is impossible for the Defendants to know of those results on or 

before November 17, 2017. (See Exhibit W, Infinity Environmental Services Report 

dated November 24, 2017). 

III. 

SUMMARY JUDGMENT STANDARD 

 Since Wood v. Safeway,5 the Nevada Supreme Court has followed a gradual trend toward 

favoring summary judgment as a “valuable tool to weed out meritless cases, and is no longer a 

‘disfavored procedural shortcut.’” Boesiger v. Desert Appraisals, LLC, 444 P.3d 436, 438-439, 

2019 Nev. LEXIS 39, *4-5 (July 3, 2019) (“[s]ummary judgment is an important procedural tool 

by which factually insufficient claims or defenses [may] be isolated and prevented from going to 

trial with the attendant unwarranted consumption of public and private resources”) and Wood, 121 

Nev. at 730, 121 P.3d at 1030 (“instead [summary judgment] is an integral part of the [rules of 

civil procedure] as a whole, which are designed to secure the just, speedy and inexpensive 

determination of every action.”)  

 “Summary judgment is appropriate if the pleadings and other evidence on file, viewed in 

the light most favorable to the nonmoving party, demonstrate that no genuine issue of material fact 

remains in dispute and that the moving party is entitled to judgment as a matter of law.” Bank of 

Am., N.A. v. SFR Invs. Pool 1, LLC, 427 P.3d 113, 117, 134 Nev. Adv. Rep. 72 (September 13, 

2018). “A genuine issue of material fact exists if, based on the evidence presented, a reasonable 

jury could return a verdict for the nonmoving party.” Id. 

 Here, the Plaintiffs cite to a myriad of facts, none of them material to the claims at issue, 

 
5 Wood v. Safeway, 121 Nev. 724, 727, 121 P.3d 1026, 1028 (2005).  
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and argue that “water losses” - other than the leaks in February and November of 2017 - create 

genuine issues of material fact. However, those facts and arguments are insufficient to defeat 

summary judgment. 

IV. 

ARGUMENT 

A. The Undisputed Evidence Shows Defendants’ Did Not Conceal the February 16, 2017 
Plumbing Defect 

 
 Although the Plaintiffs assert there were at least six undisclosed leaks, the Plaintiffs lawsuit 

is predicated on their allegations that the Defendants failed to disclose a February 16, 2017 water 

leak in the Uponor plumbing system. (See Plaintiffs’ Second Amended Complaint, ¶¶ 30, 32, 34-

38); The Plaintiffs allege the leak indicated a “systemic” defect “known to the defendants prior to 

the closing of the transaction.” (See Plaintiffs’ Second Amended Complaint, ¶¶ 37 & 38). The 

Plaintiffs allege that: 

Shortly after the closing occurred, the Plaintiffs were made aware of [a] water loss 

that had occurred at the Subject Property in approximately February of 2017 by the 

plumbing system manufacturer, Uponor. 

(See Plaintiffs’ Second Amended Complaint, ¶¶ 32).  The Defendants have always maintained that 

the February 2017 leak was repaired, and the undisputed evidence shows that indeed it was 

repaired. 

 There is some confusion regarding the date of the first leak. This is because the Rakeman 

invoice has a May 23, 2017 date. But when the documents and testimony are considered in 

conjunction with one another, there is no confusion - it is clear the leak occurred on February 16, 

2017, not May 23, 2017, which is the date on the Rakeman invoice.6 In any event, it is undisputed 

 
6 The Hawley affidavit which accompanied the Defendants’ motion for judgment on the Plaintiffs’ Second Amended 
Complaint references work done on May 23, 2017.  (See Exhibit V, Hawley affidavit). The affidavit was prepared 
with reference to the May 23, 2017 invoice. The May 23, 2017 document has confused everyone - because there is no 
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that only one leak occurred in the first half of 2017. 

 Dr. Swanson’s Testimony 

 Early in the case, just prior to the August 2018 mediation, Dr. Swanson recalled a “small 

pinhole leak” which, to his recollection, occurred in January, 2017. (See Exhibit N, Affidavit of 

Dr. Swanson). During his deposition, Dr. Swanson testified that the leak actually occurred in 

February: 

Q: So there was another leak in January, 2017? 
 

A: No. I think there was a lot of trouble pinning down the date of the February leak, 

but the date was February 17th or 18th or something like that, I think. Or 7th or 8th. 

(See Exhibit F, Deposition transcript of Dr. Swanson at 234:5-17). In response to Plaintiffs’ 

interrogatories, Dr. Swanson confirmed the February 16, 2017 date. (See Exhibit O, Defendants’ 

Responses to Plaintiffs’ Interrogatories at 5:14-19). 

 When questioned about the May 23, 2017 date on the Rakeman invoice, Dr. Swanson 

cleared up the confusion: 

Q: [The May 23, 2017 date is] not accurate, is it, Doctor? 
 

A: I don’t believe so, unless my dates are off. Because I keep seeing this date, but 
I think that was the date of the [Rakeman] invoice. 

 
Q: Okay. And the actual leak occurred sometime in February of 2017, didn’t it 
Doctor?  

 
A: Yeah, to the best of my knowledge. 

(See Exhibit F, Deposition transcript of Dr. Swanson (I) at 241:3-16). Dr. Swanson was adamant 

that there was only one leak in early 2017:   

Q: Doctor, were there two leaks in early part of ‘17? Did it occur in January or 
February of 2017 and then there was a subsequent leak in May of 2017. 

 
 

evidence of a May 23, 2017 leak. However, as discussed herein, the May 23, 2017 date reflects Rakeman’s 
documentation for seeking payment under the Uponor warranty. As discussed herein, when the documents and 
testimony are reviewed together, the leak occurred in February 16, 2017, not May 23, 2017. 
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A: No. . . . There was only one leak. 

(See Exhibit F, Deposition transcript of Dr. Swanson at 241:17-24).  

 Plaintiffs’ counsel cleared up the confusion by his own questions:  

Q: Okay. I — and that’s what we don’t want to be, is confused about the dates of 
any of these leaks occurring. So it’s your understanding that the leak occurred 
somewhere in the time period of January or February of 2017, correct?  

 
A: Yes, I — I saw those dates and I found some documents that were pretty 
persuasive that the date was in February, whatever the date was, February 8th or 
whatever. 

 
*** 

 
A: All I know is that I kept seeing [the May 23, 2017] date and it didn’t make sense, 

so I tried to find the correct date. . . . And that’s what I came up with. 

(See Exhibit F, Deposition transcript of Dr. Swanson at 242:3-25, 243:1-3). 

 Rakeman Testimony 

 Aaron Hawley testified that Rakeman does not always prepare invoices for Rakeman 

warranty work. According to Mr. Hawley,  

if there’s warranty work done behind our new construction, there may not be any 

papers behind it. It’s not like its an invoicable call to where somebody calls up. . . . 

If this was done under warranty, which I don’t know if it was or wasn’t, there may 

not be any papers involved. 

(See Exhibit D, Hawley Deposition at 63:18-25). 

 Mr. Hawley testified that he was very familiar with the 42 Meadowhawk property and that 

he and Rocky Gerber discussed the property on many occasions.  (CITE). Mr. Hawley recalled 

that there were only two leaks in 2017.  He recalled one leak during closing (November) and 

testified that the other leak occurred in either February of May, but not both. (See Exhibit D, 

Hawley Deposition at 88, 89:1-6). 

 Rocky Gerber testified that for warranty work covered by the manufacturer, as opposed to 
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work covered under Rakeman’s own warranty, a summary is always prepared “after the fact.” (See 

Exhibit E, Gerber Deposition at 85:14-21). According to Mr. Gerber, a summary to the 

manufacturer “has to be done after the fact.  Id.7 

 Uponor Documents 

 The Uponor documents are perhaps the most revealing. Uponor records show the “initial 

claim [was] submitted [by Rakeman Plumbing] to Uponor in February, 2017 and is referenced as 

RMA 746512. (See Exhibit A, Uponor Documents, PLT 001049). Uponor RMA 74652, references 

a failure date of February 16, 2017. Id at PLT 001050. Uponor sent a check to Rakeman for $2,496 

on June 9, 2017 in satisfaction of RMA 746512. Id. at PLT001058-1059). The check and letter 

reference the $2,456 amount, which corresponds with the May 23, 2017 Rakeman invoice which 

was also for $2,496. (See Exhibit B). 

 These documents clearly establish a nexus between the February 16, 2017 “failure date” 

documented by Uponor and the Rakeman repair invoice dated May 23, 2017, thereby cementing 

the fact that there was only one leak in the first half of 2017, on February 16th. 

 Nicky Whitfield’s Testimony 

 At the time Dr. Swanson’s assistant, Nicky Whitfield began working for Dr. Swanson in 

March, 2017, Rakeman was in the process of finalizing repairs on the February 16, 2017 leak. 

According to Ms. Whitfield’s sworn testimony, “when I started [working for Dr. Swanson] they 

were just finishing repairs of the carpet.” (See Exhibit R, Whitfield Deposition at 123:11-12). 

Clearly, the repairs could not have been underway in March if the leak did not occur until May. 

 Looking at all the evidence, it cannot be reasonably disputed that the first leak in 2017 was 

 
7 Consistent with the testimony from Hawley and Gerber, the May 23, 2017 invoice had to be prepared after the fact. 
Indeed, the attached Rakeman document (Exhibit C) references April 5, 2017 as “Wanted” and “Promised” which 
predates the May 23, 2017 invoice date. So, it is impossible that the leak occurred in May. 
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in February. Nevertheless, there is no evidence that more than more than one leak occurred in the 

first half of 2017. Furthermore, it cannot be reasonably disputed that the leak occurring in the first 

half of 2017, regardless of whether it happened in February or May, was fully repaired, thus 

abrogating its disclosure under Nelson. 

B. The Undisputed Evidence Shows the February 16, 2017 Leak was Repaired 

 Plaintiffs know the early 2017 leak occurred in February. Their Second Amended 

Complaint alleges February 16, 2017 as the failure date. However, for the sake of argument, it 

does not matter if the leak was in February or May. The undisputed evidence is that there were 

only two leaks in 2017: the first leak, which occurred on February 16, 2017 and the second leak, 

which occurred on November 7, 2017. (See Gerber testimony, supra). 

 Plaintiffs cannot credibly claim that either leak was not repaired. The Rakeman invoice 

details the repairs of the early 2017 leak. (See Exhibit B). While the May 23, 2017 date reflects 

the date Uponor was invoiced, for reimbursement of the repairs, the evidence establishes that the 

leak occurred on February 16, 2017 and that repairs were initiated immediately. 

C. The Undisputed Evidence Shows that the Plaintiffs Knew About the November 7, 
2017 Leak, But Nonetheless Elected to Close 

 
 For the first time, the Plaintiffs claim in their Supplement that they did not know about the 

November 7, 2017 leak until after the closing. Referencing “Affidavit of Joe Folino and Affidavit 

of Nicole Folino,” the Plaintiffs’ Supplement asserts they executed the closing documents on 

November 16, 2017 and “were not notified of any plumbing problems with the Subject Property 

prior to November 17, 2017.” (See Plaintiffs’ Supplemental Brief at 3:11-14). Plaintiffs’ filed 

Supplement, however, did not include either affidavit.8  

 
8 The “affidavits” further allege that Defendants requested a lease-back of the property “for the purpose of concealing 
repairs taking place on a leak that had occurred on or about the first week of 2017.” (See Exhibits S & T). This 
disingenuous accusation completely ignores the fact that the lease-back agreement is dated November 6, 2017, which 
was the day before the November 7, 2017 leak. (See Exhibit U). 
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 On February 25, 2020, 12 days after filing their Supplement and 5 days after Defendants’ 

counsel requested that Plaintiffs provide the affidavits, Plaintiffs’ counsel emailed two un-signed 

“affidavits,” purportedly made by Joe Folino and Nicole Folino. (See Exhibits S & T). But, the un-

signed Folino “affidavits” do not support Plaintiffs’ claim that they were unaware of the November 

7, 2017 leak prior to closing, and even if they did, under NRCP 56, the “affidavits” are not 

admissible “facts” for purposes of challenging summary judgment. 

 The admissible facts, however, refute the Plaintiffs’ claim they did not know about the 

November 7, 2017 leak before they closed. First, this new allegation directly contradicts the 

allegations in the Plaintiffs’ own pleadings. Plaintiffs asserted the following allegations: 

24. Prior to the closing of this transaction, the Plaintiffs requested and were 
given the opportunity to perform their own site inspection of the Subject 
Property; 

 
 25. This pre-closing inspection occurred on or before November 17, 2017; 
 
 26. During this inspection, the Plaintiffs uncovered a water leak that was in the process 

of being repaired by the Defendants; 
 
 *** 
 
 28. The Plaintiffs’ real estate agent, Ashley Lazosky . . . had specific conversations 

with the Defendants and the subcontractor hired to make the repairs. 
 
(See Plaintiffs’ Second Amended Complaint, ¶¶24, 25, 26 & 28). These allegations directly 

contradict the unsupported argument in the Plaintiffs’ Supplemental Brief. 

 Second, Plaintiffs’ assertion is also contradicted by evidence showing the Defendants 

specifically disclosed the leak via Addendum 4-A, emailed to Plaintiffs’ agent early in the day, at 

8:31 a.m., on November 16, 2017. (See Exhibit I, Emails to and from real estate agents, 

PLT001871-001872).9 Addendum 4-A, stated: 

 
9  It is black-letter law that an agent's knowledge is imputed to the principal. ARCPE 1, LLC v. Paradise Harbor Place 
Trust, 2019 Nev. Unpub. LEXIS 1017, *2, 448 P.3d 553 (2019); Strohecker v. Mut. Bldg. & Loan Ass'n of Las Vegas, 
55 Nev. 350, 355, 34 P.2d 1076, 1077 (1934). Under this maxim, the Plaintiffs had at least constructive knowledge of 
the November 7, 2017 leak. See e.g. Kahn v. Dodds (In re AMERCO Derivative Litig.), 127 Nev. 196, 214, 252 P.3d 
681, 695 (2011). 
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Seller is disclosing that there was a water leak in the master closet from a water 

pipe that broke. The Seller is fully remediating the issue to include new baseboards, 

carpet, etc. and all repair items regarding this leak will be handled prior to closing. 

(See Exhibit H, Addendum 4-A).  

 The same day, at 1:48 p.m., the parties’ agents exchanged texts discussing a $20,000 hold 

back because the buyers “don’t want to rely on the plumber and their warranty.” (See Exhibit I, 

Emails to and from real estate agents, PLT000948, 001002-001003). This shows that on November 

16, the day prior to closing, the parties’ agents were discussing potential remedies for dealing with 

the disclosed leak. 

 Again, later that same day, but prior to closing, at 9:00 p.m. on November 16, 2017, the 

Plaintiffs’ agent, Ashley Oakes-Lazosky, sent a detailed email to Defendants’ agent wherein she 

acknowledges that “at this point due to the change in circumstances with the last minute issue with 

the leak, the buyer’s recourse is to walk at this point if they are not comfortable with the 

repairs/credits.” (See Exhibit J). 

 Finally, Plaintiffs’ knowledge of the November 7, 2017 leak is further confirmed by the 

testimony of Nicky Whitfield. Ms. Whitfield testified by affidavit that “[o]n November 16, Mr. & 

Mrs. Folino conducted a walk-through of the entire house” and Ms. Whitfield “showed [Ms. 

Folino] exactly where the leak had occurred. (See Exhibit Q). Ms. Whitfield’s testimony is 

consistent with the Plaintiffs’ own allegations and the other evidence. 

 Plaintiffs cannot dispute they knew about the November 7, 2017 leak.10 

 
 
 
10 The Plaintiffs’ election to close escrow, indeed, bars the Plaintiffs’ claims under the doctrine of waiver. See e.g 
Udevco, Inc. v. Wagner, 100 Nev. 185, 189, 678 P.2d 679, 682 (1984) (discussing elements of waiver as: (1) voluntary 
and intentional relinquishment of a known right; and (2) made with knowledge of all material facts.) The Plaintiffs’ 
waiver of their known right is implied by the conduct. Id.  
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D. The 2015 “Water Losses” are Red Herrings, Unrelated to the Failure of the Uponor 
Plumbing System 

 
 Plaintiffs assert that Defendants wrongfully failed to disclose “water losses” that occurred 

in 2015. First, Plaintiffs assert Defendants concealed problems with two recirculating pumps just 

after construction was completed. However, the undisputed evidence shows the recirculating 

pumps were not only repaired - they were ultimately replaced, and therefore not required to be 

disclosed under Nelson.  

 Next, in what can only be described as a desperate attempt to save their case, the Plaintiffs 

assert the Defendants failed to disclose a ceiling leak/drip in the basement bathroom of which no 

trace has existed for nearly five years. The undisputed evidence shows that the “phantom” leak/drip 

could not even be located by the plumber hired to investigate it in May of 2015, and has since 

never been seen again - by anyone. 

 Preliminarily, these “water losses” are not related to the Plaintiffs’ claim that the 

Defendants failed to disclose “systemic plumbing defects,” as alleged in their Second Amended 

Complaint. The reality is these issues, identified in May 2015, have nothing to do with the Uponor 

system.11 However, even viewing these “water loss” occurrences in the light most favorable to the 

Plaintiffs, summary judgment is warranted for the following reasons. 

Dr. Swanson’s Contemporaneous Notes Document the Repairs Made in 2015 

 The parties do not dispute that construction of the 42 Meadowhawk property was 

completed in April 2015. Shortly thereafter, on May 11, 2015, Defendants contracted for a post-

construction Home Inspection Report. (See Exhibit K). The reason the Defendants ordered the 

inspection report was to make sure the construction was completed properly.  According to Dr. 

Swanson: 

 
11 Indeed, Rocky Gerber testified that the recirculating pumps and the Uponor piping system are two different systems. 
(See Exhibit E, Gerber deposition at 71-72). 
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Q.  What was the reason why you had this report prepared? 
 

A. Because the house was essentially finished being built. I had moved in 
already, and I wanted to make sure that there were no issues or problems 
that Blue Heron hadn't finished or there were no problems with their 
construction. 

 
*** 

 
Q. Yeah. So was there a specific incident or some sort of problem with the 

house that caused you to have this report prepared? 
 

A.  Not a specific problem. It was just at times, as I recall, a bit difficult to deal 

with the superintendent on the job, so I thought I would just do this to cover 

-- just to make sure that things had been done properly. 

(See Exhibit F, Deposition testimony of Dr. Swanson at 118:20-5, 119:1-13). 

 The May 11, 2015 Report identified “leaks at both recirculating pumps” and a “plumbing 

leak above the ceiling of the basement bathroom.” (See Exhibit K at SWANSON000053).  

Plaintiffs assert that “Dr. Swanson, in a sort of obsessive-compulsive act, kept not one, but four 

versions of the report where he wrote ongoing notes on the progress of the repairs of the 

conditions.” (See Plaintiffs’ Supplemental Brief at 11:1-3). Dr. Swanson made notations on the 

Criterium report to “keep track of what had been fixed and what hadn’t.” (See Exhibit F, 

Deposition testimony of Dr. Swanson at 149:6-8). Indeed, Dr. Swanson’s diligence in 

documenting the progress of the repairs seems to indicate someone trying fix a problem, rather 

than someone trying to conceal a defect. 

 In the first progress note, made by Dr. Swanson on May 16, 2015, Dr. Swanson 

documented that “[t]here are 3 water leaks inside the house that need to be fixed.” (See Exhibit L 

at DEF000143-144). The three “water leaks” were the two recirculation pumps and a “leak above 

the ceiling of the bathroom.” Id. Criterium also described the ceiling leak in the downstairs 

bathroom as a “drip.” (See Exhibit M, PLT003952, showing “the water on the floor under the drip” 

from “the ceiling of the basement bathroom.”) 
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 Dr. Swanson made the second notation May 20, 2020 and documented “Need plumber to 

address.” (See Exhibit L at DEF000168-169).  

 The third notation was made on May 29, 2015 and documented that the recirculating pump 

leaks were “Fixed by plumber.” (See Exhibit L at DEF000191-192). He also noted that the plumber 

“couldn’t find” the leak above the ceiling of the basement bathroom. Id. Dr. Swanson noted that 

he would “monitor.” Id. 

 The fourth notation was made on June 8, 2015 but added no new information regarding 

these issues. (See Exhibit L at DEF000211-212). 

 The notes are admissible as “present sense impressions” and thus are not hearsay under 

NRS 51.085. NRS 51.085 provides that a “present sense impression” is “[a] statement describing 

or explaining an event or condition made while the declarant was perceiving the event or condition, 

or immediately thereafter, is not inadmissible under the hearsay rule. 

The Recirculating Pumps Were Repaired in May 2015 

 The third note was made in June 2015. (See Exhibit F, Deposition testimony of Dr. 

Swanson at 152:1-2). That note documented that the recirculation pump leaks were “Fixed by 

plumber.” (See Exhibit L at DEF000191-192). 

 Plaintiffs argue in their Supplement the logical fallacy that if there is no documentation 

from a plumber, then no repair was done. However, Mr. Hawley testified that invoices are not 

always prepared when Rakeman does warranty work. (See Exhibit D, Hawley Deposition at 63:18-

25). Repair of the recirculating pumps was done under warranty, as was the effort to identify the 

phantom leak in the basement bathroom. This explains why there is no documentation of these 

repairs.  

 All of the evidence supports the only reasonable conclusion: that the recirculation pump 

leaks were repaired. At the time of the May 2015 leak, Dr. Swanson had moved into the residence. 
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(See Exhibit F, Swanson Deposition at 118:22-25). Dr. Swanson testified as follows regarding his 

knowledge that the recirculating pump was repaired: 

Q. Can you testify under oath that was repaired in May 2015? 

A. To the best of my knowledge, yes. 

Q. And what’s your knowledge based on, Doctor? 

A. It’s based on the fact that I wouldn’t have let them not fix these items unless there was 

some reason and there would be no reason to not fix a water leak.  

(See Exhibit F, Swanson Deposition at 130:5-13). 

The Leak/drip From the Ceiling in the Downstairs Bathroom Mentioned in the 
Criterium Report Could Never Be Located  

 
 Dr. Swanson’s May 29, 2015 progress note indicates the plumber “couldn’t find” the drip 

from the ceiling of the basement bathroom. Dr. Swanson noted “I’ll monitor.” (See Exhibit L, 

PLT003967). From this dearth of information, Plaintiffs make the same quantum leap that, because 

there is no other documentation showing the basement bathroom ceiling drip was repaired, this 

fact, by itself, creates a disputed issue of material fact. According to the Plaintiffs: 

“[t]he fact of this one water loss is not disputed, and it is clearly irrefutably 

documented as an unrepaired water loss or known incident of a condition of 

moisture or water” and therefore, “under the Summary Judgement standard this 

evidence must be viewed in the light most favorable to the Plaintiff.” 

(See Plaintiffs’ Supplemental Brief at 6:9). Plaintiffs conclude, based on this argument alone, that 

their claim for “fraudulent misrepresentations and violation of NRS 113 claims survive Summary 

Judgment.” Id. at 6:9-11. (See also Plaintiffs’ Supplemental Brief at 7:9-10, wherein Plaintiffs’ 

argue that “the one identified incident not repaired bars the granting of this motion.”)  

 Plaintiffs’ arguments ignore reality. Plaintiffs assert Dr. Swanson admitted the basement 

bathroom drip was never repaired. (See Plaintiffs’ Supplemental Brief at 10:17-21). Plaintiffs’ 
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assertion completely mis-characterizes the facts and Dr. Swanson’s testimony. The evidence 

shows that it was “never repaired” because the leak/drip could not be found and was never seen 

again after it was identified in the May 11, 2015 report. Dr. Swanson testified that he did not 

disclose the May 2015 ceiling leak in the basement bathroom “[b]ecause, to be honest, I did not 

recall that there was a leak.” (See Exhibit F, Swanson Deposition at 133:21-22). According to Dr. 

Swanson, “I would not have closed on the house with leaks in the house. . . .” (See Exhibit F, 

Swanson Deposition at 134:7-9).  

 Plaintiffs’ Counsel asked Dr. Swanson: 

Q. And do you have any documentation to show that it was fixed? 
 

A. Well, I know there was no water in that bathroom because I used it all the 
time. 

 
(See Exhibit F, Deposition testimony of Dr. Swanson at 146:12-15). Plaintiffs’ counsel persisted: 

Q. The leak in the ceiling of the bathroom basement hasn’t been fixed? 
 

A. They couldn’t find it. . . . So the bathroom is right next to what I use as my 
exercise room, so I use that bathroom all the time and I never saw any leaks 
in there. 

 
(See Exhibit F, Deposition testimony of Dr. Swanson at 153:25, 154:1-11). 

 In a nutshell, the undisputed evidence shows the following: 
 
• The leak/drip was identified in the Criterium report, without any indication of the source 

or cause;  

• Dr. Swanson had Rakeman come out and look at it, but they couldn’t find a leak;   

• Dr. Swanson monitored the leak/drip and was in the area “all the time” but never saw any 

leaks in there; 

• There is no evidence that a drip or leak in the basement bathroom was ever detected or 

documented in the 5 years since it was mentioned in the Criterium report, including in an 
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inspection done by the Plaintiffs’ home inspector during escrow, nor by the Plaintiffs 

themselves in the more than 2 years they have occupied the property; 

• There is no evidence that anybody else observed any leak in that area. 

 What do the Plaintiffs assert is a reasonable conclusion from this evidence? That 

Defendants are liable because, according to the Plaintiffs, one phantom leak 5 years ago shows the 

Defendants had knowledge of “systemic plumbing defects” and failed to disclose that leak/drip 

which was somehow indicative of the “systemic plumbing defect.” Under the Nelson standards, 

how could Defendants be aware of a “defect or condition” when there is no evidence that this 

“phantom leak” was ever seen again, beyond the one time presence of a few drops of water on a 

vent cover and without any evidence of its source or cause? Plaintiffs’ argument is not reasonable. 

Under summary judgment standards, a reasonable jury could not return a verdict for the Plaintiffs. 

The Recirculating Pumps Were Ultimately Replaced in August 2015 
 
   On August 2nd and 3rd of 2017, the recirculating pumps, which had been repaired in May, 

failed. (Exhibit N, Rakeman invoice). The problem were immediately detected, reported to 

Rakeman and both pumps were replaced with “better pumps.” (See e.g. Exhibit F, Deposition 

testimony of Dr. Swanson 100:1-6, 107:1-9). 

 Equally important, as discussed above, the recirculating pumps have nothing to do with the 

Uponor plumbing system and have nothing to do with Plaintiffs’ claim the Defendants knew of 

“systemic plumbing defects.” Moreover, under the Nelson standard, the fact that they were 

identified and replaced makes any disclosure of their failure and subsequent replacement 

unnecessary, as a matter of law. This issue is simply another red herring raise in a futile attempt to 

create a genuine issue of material fact in this case to avoid inevitable summary judgment. 

E. Plaintiffs’ Arguments Completely Disregard the Controlling Law of Nelson 

 Without citing a single case in their Supplement (other than Nelson) Plaintiffs essentially 
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argue Nelson does not apply. Mirroring the same arguments presented in previous briefs, the 

Plaintiffs make two assertions which ignore the holdings in Nelson: 

“[I]t does not matter whether the Defendants believe that any repair removed their 
awareness of the issue”; and. 

 
 “A repair does not remove one’s awareness of previous occurrences.”  

(See Plaintiffs’ Supplemental Brief at 7:11-13, 18-19). Under Nelson, if a defect or condition is 

repaired, the seller cannot have the awareness necessary to trigger a disclosure duty. Indeed, the 

Defendants’ “awareness” never becomes a question of fact because a completed repair - an 

established fact in both Nelson and this case - negates the duty to disclose. The facts in Nelson are 

remarkably similar to this case, although the damage to the property in the Nelson case was much 

more extensive. In Nelson, a water pipe on the third floor of the owner’s cabin “burst, flooding the 

cabin.” As in this case, the property owner hired a general contractor who repaired the broken 

water pipe. Much worse than this case, the leak in Nelson caused extensive water damage and the 

owner had to replace the “flooring, ceiling tiles, several sections of wallboard, insulation, kitchen 

cabinets, bathroom vanities, kitchen appliances, and certain furniture.” At that time, the owner did 

not conduct any mold remediation.  

  Four years later, the owner listed the cabin for sale and completed a Seller's Real Property 

Disclosure Form (SRPD). The owner did not disclose the previous water damage. Without being 

informed of any water leaks, the buyer closed on the property.  The buyer later learned the damage 

would cost $81,000.00 to repair. 

 The jury found in favor of the plaintiff.  On appeal, following the district court’s denial of 

the defendants’ motion for judgment notwithstanding the verdict, the court considered whether the 

seller had a duty to disclose the earlier damages which had been repaired. The Nevada Supreme 

Court found that the seller did not violate the disclosure rules because the earlier water flood and 

damages were repaired, and the seller could not have knowledge of a defect.  Using the terms in 
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the statute and the disclosure form, the court noted the seller was not aware of a “defect or 

condition” that “materially lessened the value or use of the cabin” because the water damage was 

repaired.  Id. 

 Here, the Plaintiffs allege the Defendants failed to disclose a water leak in their October 

24, 2017 disclosures. As in Nelson, the Defendants in this case could not have any “realization, 

perception or knowledge” of a defective condition because the prior water leak was fixed. This 

negates the Plaintiffs’ allegations the Defendants had the “knowledge or belief” that answering 

“no” on the SRPD form was a false statement.  

 Plaintiffs cannot reasonably argue that Defendants had any knowledge, prior to selling the 

house, that the Uponor pipe system had a manufacturing defect or that such defect would require 

the property to be re-piped. By all accounts, the first time Uponor advised anyone that the house 

at 42 Meadowhawk should be re-piped was after the sale between the parties had closed escrow.  

Plaintiffs’ Mold Arguments Are, at Best, Speculative 

 The Plaintiffs argue that “evidence indicates these incidents of water loss potentially went 

months without being addressed, with no mold or fungus tests conducted except incident to the 

final incident of water loss on or about November 7, 2017.” (See Plaintiffs’ Supplemental Brief at 

4:5-8). But there is no evidence to support Plaintiffs’ contention. The cited testimony merely 

establishes that no earlier mold testing was completed. It in no way establishes that any incident 

of water loss went months without being addressed. Any claim to the contrary is pure speculation. 

 Plaintiffs also argue that “for at least one of the 2015 leaks, it is likely that the water sat 

their (sic) unaddressed for months!” (See Plaintiffs’ Supplemental Brief at 12:9-10). Again, there 

is no evidence to support this supposed likelihood. Plaintiffs, seemingly, argue that mold tests are 

always done, anytime there is a leak, spill or a drip. But Aaron Hawley, whose company conducts 

mold remediation, testified that mold tests are not done unless there is visual observation of 
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“extreme water or spores.” (See Exhibit D, Hawley deposition at 10:17-18 & 73:15). This 

testimony is in the Plaintiffs’ own brief, yet Plaintiffs offer it in a misguided attempt to create a 

genuine issue of material fact. Plaintiffs apparently believe that Defendants made a bad “choice” 

by not “conduct[ing] any mold or airborne fungal post-remediation verification tests after the 

August 2015 or February 2017 water loss incidents.” (See Plaintiffs’ Supplemental Brief at 12:1-

3). This argument presupposes the circumstances warranted testing or remediation when all of the 

available evidence is to the contrary. As discussed above and as shown by the evidence, all leaks 

were quickly detected, reported and repaired by licensed professionals. At no time prior to 

November of 2017 was there ever a recommendation, suggestion or justification for conducting 

mold testing at 42 Meadowhawk. 

 The Plaintiffs’ arguments in this case are the exact arguments the Nevada Supreme Court 

rejected in Nelson. The plaintiff in Nelson, like the Plaintiffs in this case, claimed the seller failed 

to comply with NRS Chapter 113 “because she failed to disclose prior water damage that may have 

caused elevated amounts of mold within the cabin.” Nelson, 123 Nev. at 219, 163 P.3d at 422 

(emphasis added). According to the court, “[b]ecause Nelson had the prior water damage repaired 

and she was not aware of the presence of any elevated amounts of mold, we conclude that Nelson 

did not have a duty under NRS Chapter 113 to disclose the prior water damage or the possible 

presence of mold.” Id. (Emphasis added). That clear standard, when applied to the facts of this 

case, dictates that the Plaintiffs’ claims must fail and summary judgment is warranted. 

 Plaintiffs make another, rather interesting argument: that “Dr. Swanson was aware of the 

presence of mold on or after November 17, 2017” because he was “still leasing back the Subject 

Property and residing at the Subject Property” when Infinity submitted its report on November 24, 

2017, seven days after the closing. (See Plaintiffs’ Supplemental Brief at 14:24-25, 15:1). 

According to the Plaintiffs, because the Infinity report documented the presence of mold in a report 
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dated seven days after the closing, “[t]his fact alone creates an issue of material fact. This argument 

fails for the following reason. The November 24, 2017 report was addressed to Rakeman and not 

to Defendants and Dr. Swanson did not receive a copy of that report.  In fact, Dr. Swanson testified 

that he had never even seen the November 24, 2017 report before his February 2020 deposition. 

(See Exhibit F, Swanson deposition at 303:6-18). Even if Dr. Swanson had received the report the 

day it was issued, disclosure at that earliest possible time would have been inconsequential because 

the sale had closed a week earlier. Here, as in Nelson, Plaintiffs’ claim that “prior water damage 

may have” caused mold is insufficient to defeat summary judgment. Nelson, 123 Nev. at 219, 163 

P.3d at 422.  

V. 

CONCLUSION 

 At the last hearing, the court gave Plaintiffs an opportunity to develop information that the 

repairs to the plumbing system at 42 Meadowhawk were not completed. Since then, Plaintiffs have 

undertaken extensive discovery in an unsuccessful attempt to find such information. Instead, the 

story as set forth by Defendants in the pending motion for summary judgment has held true. 

There is no evidence that at any time prior to the closing of the sale on November 17, 2017 

Defendants were aware of a “systemic” problem with the Uponor pipe system installed in the home 

when it was built. The unrelated problems with the recirculating pumps in 2015 were fully 

repaired, thus relieving Defendants of any duty of disclosure under NRS Chapter 113. Likewise, 

the one-time presence of a few water drops in the basement bathroom five years ago cannot rise to 

the level of a disclosable defect which materially affected the value of this $3,000,000.00 property. 

 The lone leak occurring on early 2017 was fully repaired by a licensed, professional 

plumbing contractor. None of the information adduced during Plaintiffs’ comprehensive discovery 

indicates otherwise. 

JA001657



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

24 of 25 
 

Plaintiffs are left with suspicion and inuendo as the final arrows in their quiver to combat 

the fatal sanction of summary judgment. In Nevada, as in most jurisdictions, suspicion and inuendo 

are nothing more than “gossamer threads of whimsy” and are insufficient to avoid summary 

dismissal. 

 DATED this 27th day of February 2020. 

      Respectfully Submitted, 

      /s/ Jeffrey L. Galliher, Esq. 

CHRISTOPHER M. YOUNG, ESQ. 
Nevada Bar No. 7961 
JAY T. HOPKINS, ESQ. 
Nevada Bar No. 3223 
CHRISTOPHER M. YOUNG, PC 
2460 Professional Court, #200 
Las Vegas, Nevada 89128 
Tel: (702) 240-2499 
Fax: (702) 240-2489 
cyoung@cotomlaw.com 
jaythopkins@gmail.com 
 
JEFFREY L. GALLIHER, ESQ. 
Nevada Bar No. 8078 
GALLIHER LEGAL P.C.  
1850 East Sahara Avenue, Suite 107 
Las Vegas, Nevada 89104 
Telephone: (702) 735-0049 
Facsimile: (702) 735-0204 
jgalliher@galliherlawfirm.com 

 
Attorneys for Todd Swanson, et al. 
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CERTIFICATE OF E-SERVICE 
 

 Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order 14-2, and 

N.E.F.C.R. 9, I hereby certify that on the 27th day of February 2020 I caused the foregoing 

DEFENDANTS TODD SWANSON, TODD SWANSON, TRUSTEE OF THE SHIRAZ 

TRUST; SHIRAZ TRUST, LYON DEVELOPMENT, LLCS’ SUPPLEMENTAL REPLY 

IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

to be electronically e-served on counsel as follows: 

Rusty Graf, Esq. 
Shannon M. Wilson, Esq. 
10777 West Twain Avenue, 3rd Floor 
Las Vegas, Nevada 89135 
rgraf@blacklobello.law 
swilson@blacklobello.law 
 

 

  
  

.s. Kimalee Goldstein 
An Employee of 
GALLIHER LEGAL, PC 

 
 
 
 
 
 
 
 
 
 
 
 
 
H:\Open Case Files\0300.003\PLEADING\16.1 

JA001659

mailto:rgraf@blacklobello.law
mailto:swilson@blacklobello.law


Defendants’ Exhibit List

Exhibit A, Uponor Documents regarding February 16, 2017 leak

Exhibit B, Rakeman Invoice dated May 23, 2017

Exhibit C, Rakeman “Work completed this visit”

Exhibit D, Hawley deposition testimony

Exhibit E, Gerber deposition testimony

Exhibit F, Swanson deposition testimony

Exhibit G, Uponor documents regarding November 7, 2017 leak

Exhibit H, Addendum 4-A disclosing November 7, 2017 leak

Exhibit I, November 16, 2017 emails (8.31 a.m.) and texts (148 p.m.) from Defendants’ agent to
Plaintiffs’ agent regarding November 7, 2017 leak

Exhibit J, November 16, 2017 (9:00 p.m.) Email from Plaintiffs’ agent to Defendants’ agent
regarding leak and options

Exhibit K, May 11, 2015 post-construction Home Inspection Report from Criterium

Exhibit L, Defendants’ Notes regarding repair status of items in May 11, 2015 Criterium report
(Updated Criterium report dated 5/16/15 [DEF000142-144], Updated Criterium report
dated 5/20/15 [DEF000168-169], Updated Criterium report dated 5/29/15 [DEF000191-
192], and Updated Criterium report dated 6/8/15 [DEF000211-212]) 

Exhibit M, Photos of drip in basement bathroom ceiling

Exhibit N, Rakeman August 2, 2015 invoice documenting recirculating pump failure and repair 

Exhibit O, Affidavit of Todd Swanson

Exhibit P, Defendants’ answers to Plaintiffs’ interrogatories

Exhibit Q, Affidavit of Nicky Whitfield

Exhibit R, Whitfield deposition testimony

Exhibit S, Unsigned affidavit of Joseph Folino

JA001660



Exhibit T, Unsigned affidavit of Nicole Folino

Exhibit U, Agreement to Occupy After Close of Escrow, dated November 6, 2017

Exhibit V, Hawley affidavit

Exhibit W, Infinity mold report dated 11/24/17

Exhibit X, Infinity mold report dated 12/7/17

JA001661



JA001662



JA001663



JA001664



JA001665



JA001666



JA001667



JA001668



JA001669



JA001670



JA001671



JA001672



JA001673



JA001674



JA001675



JA001676



JA001677



JA001678



JA001679



JA001680



JA001681



JA001682



JA001683



JA001684



JA001685



JA001686



JA001687



JA001688



JA001689



JA001690
Docket 81252   Document 2021-07264



JA001691



JA001692



JA001693



JA001694



JA001695



JA001696



JA001697



JA001698



JA001699



JA001700



JA001701



JA001702



JA001703



JA001704



JA001705



JA001706



JA001707



JA001708



JA001709



JA001710



JA001711



JA001712



JA001713



JA001714



JA001715



JA001716



JA001717



JA001718



JA001719



JA001720



JA001721



JA001722



JA001723



JA001724



JA001725



JA001726



JA001727



JA001728



JA001729



JA001730



JA001731



JA001732



JA001733



JA001734



JA001735



JA001736



JA001737



JA001738



JA001739



JA001740



JA001741



JA001742



JA001743



JA001744



JA001745



JA001746



JA001747



JA001748



JA001749



JA001750



JA001751



JA001752



JA001753



JA001754



JA001755



JA001756



JA001757



JA001758



JA001759



JA001760



JA001761



JA001762



JA001763



JA001764



JA001765



JA001766



JA001767



JA001768



JA001769



JA001740
Docket 81252   Document 2021-07264



JA001741



JA001742



JA001743



JA001744



JA001745



JA001746



JA001747



JA001748



JA001749



JA001750



JA001751



JA001752



JA001753



JA001754



JA001755



JA001756



JA001757



JA001758



JA001759



JA001760



JA001761



JA001762



JA001763



JA001764



JA001765



JA001766



JA001767



JA001768



JA001769



JA001770



JA001771



JA001772



JA001773



JA001774



JA001775



JA001776



JA001777



JA001778



JA001779



JA001780



JA001781



JA001782



JA001783



JA001784



JA001785



JA001786



JA001787



JA001788



JA001789



JA001790



JA001791



JA001792



JA001793



JA001794



JA001795



JA001796



JA001797



JA001798



JA001799



JA001800



JA001801



JA001802



JA001803



JA001804



JA001805



JA001806



JA001807



JA001808



JA001809



JA001810



JA001811



JA001812



JA001813



JA001814



JA001815



JA001816



JA001817



JA001818



JA001819



JA001820



JA001821



JA001822



JA001823



JA001824



JA001825




