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Steven D. Grierson

CLERK OF THE CO

Rusty Graf, Esq.

MNevada Bar No. 6322

BLACK & LOBELLO

10777 West Twain Avenue, 3™ Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: (702) 869-2669

E-mail: rgrafi@blacklobello.law
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH FOLINO, an individual and NICOLE | CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV
Plaintiff,
L OPPOSITION TO DEFENDANTS®

MOTION FOR ATTORNEY’S FEES AND
TODD SWANSON, an individual; TODD COSTS ;

SWANSON, Trustee of the SHIRAZ TRUST:
SHIRAZ TRUST, a Trust of unknown origin;
LYONS DEVELOPMENT, LLC, a Nevada
limited hability company; DOES 1 through X;
and ROES [ through X,

Defendants.

COMES NOW, Plaintiffs JOSEPH FOLINO and NICOLE FOLINO, by and through
their attorney of record Rusty Graf, Esq., of Black & LoBello, hereby submit their Opposition
to Defendants’ Motion for Attorney Fees and Costs.

M
I
I
I
i
I
I
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This Opposition is based upon the pleadings and papers on file in this action, the Points
and Authorities set forth herein, and argument to be made by counsel at the time of the hearing.

DATED this || day of May 2020.
BLACK & LOBELLO

Wis27) 2 —

Rusty Graf, Esq. <

Nevada Bar No. 6322

10777 W, Twain Ave., Suite 300
Las Vepas, NV 89135
rerafisiblacklobello.law
Attorney for Plaintiffs

POINTS AND AUTHORITIES

I.

PERTINENT PROCEDURAL BACKGROUND

On October 19, 2018, Plaintiffs filed their initial Complaint against Defendants. On
February 4, 2019 Defendants filed their first Motion to Dismiss, which was denied, and the Court
granted Plaintiffs leave to amend. On April 18, 2019, Plaintiffs filed their First Amended
Complaint. On May 20, 2019, Defendants filed their Motion to Dismiss Plaintiffs® First
Amended Complaint. On July 18, 2019, the Court dismissed several of Plaintiffs’ claims, but
denied Defendants’ Motion to Dismiss for two remaining causes of action. On September 4,
2019 Plaintiffs filed their Second Amended Complaint with the surviving causes of actions: (1)

Fraud/Intentional Misrepresentation; and (2) violation of NRS 113.100 et seq.

On September 24, 2019, Defendants filed a Motion to Dismiss the Second Amended
Complaint. The Court held a hearing on Defendants’ Motion to Dismiss the Second Amended
Complaint on November 7, 2019, and the matter was ordered continued to permit the parties

time to file a supplemental brief and production of documents. On December 11, 2019,

Page 2 of 28
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Defendants served Plaintiffs with an Offer to have Judgment entered against them in the amount

of One Hundred and Fifty Thousand Dollars ($150,000.00) inclusive of costs, fees and interest.

See Defendants’ Motion for Attorney’s Fees and Costs, Exhibit F. The hearing on Defendants’

| Motion to Dismiss the Second Amended Complaint was held on April 7, 2020, and the Court

granted the Motion. Thereafter, on April 23, 2020, Defendants filed the instant Motion for

Attorney’s Fees and Costs.

|

LEGAL ARGUMENT

A.  INTRODUCTION

The foundational points of Plaintiffs® instant Opposition are (1) that Defendants cannot
meet the statutory requirements for an award of attorney’s fees and costs; and (2) that even if

|| Defendants did meet those requirements, it was objectively reasonable in the given

circumstances for Plaintiffs to bring the lawsuit. Plaintiffs’ claims were not frivolous or based
upon spite, Defendants argue to the contrary, and state that they are entitled to their accrued
attorney’s fees and costs, by attempting to misconstrue the background of this dispute and paint
Plaintiffs’ Complaint as having no factual or legal basis. This is incorrect. Defendants’ flawed
assertions do not support an award for fees. The Defendants assert in their motion the following
arguments: (1) evidence of repairs of specific leaks removed any legal uncertainty as to whether
their was a duty to disclose those leaks on the Seller’s Real Property Disclosure (“SRPD™); (2)
that evidence of repairs of leaks asserted in the complaint removed any factual uncertainty as to
the existence of additional leaks, and whether the leaks asserted in the complaint had been

repaired (or should have been disclosed); (3) that the factual basis of this dispute was similar

enough to that in Nelson v. Heer, such that there was no reasonable legal basis for Plaintiffs to

" believe Defendants must disclose the leaks; and (4) that because the Court ultimately granted

Page 3 of 28
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10777 W. Twain Avenue, 3™ Floor

Defendants’ Motion to Dismiss, it was implicitly agreeing that 1t was unreasonable for Plaintiffs’
to have brought their claims in the first place. See Defendants’ Motion for Attorney's Fees and
Costs, Pg. 4-16. Defendants’ use these four assertions in an attempt to support their argument
that “Plaintiffs pursued this action out of “pure spite™ and thus validate their request for fees and
costs. Id at Pg. 4.

The fundamental problem with Defendants’ overall argument and characterization of
Plaintiffs’ suit as based on “pure spite™ and completely unreasonable, is the procedural history.
More importantly, discovery uncovered numerous leaks, some of which were not repaired. The
Plaintiff asserted that there were no conditions of moisture EVER at this home, and that if there
were conditions of moisture, then they were repaired. This was found to be false. Further, the
Plaintiff asserted that there was never any mold that existed at this residence. This is also false,
as the condition existed at the time of the closing.,

Further, though Plaintiffs’ cannot dispute that the Court did grant the Motion to Dismiss,
it is incorrect for Defendants to argue that Plaintiffs’ suit was only based upon a leak, about
which they were fully informed. There were multiple leaks in the house, at least one of which the
Plaintiffs have presented the evidence of the Defendant’s own testimony and exhibiis was never
repaired or disclosed in violation of the SRPD. The lawsuit was not just about a single leak even
if, arguendo, Defendants did make a full and proper disclosure in that regard. The litigation was
the failure of the Plaintiff to make a full and knowing disclosure of the conditions of moisture or
mold in the residence that existed during the time he owned the residence. The mere fact that
Defendants are forced to characterize the “carly November™ leak, rather than simply the leak, is
illustrative of this point. There were at least six different leaks presented to the Court. These
multiple leaks in the house over a long period of time were proof of the knowledge of the

Defendant. Dr. Todd Swanson's knowledge of each of those leaks, actions taken by him and

Page 4 of 28
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vendors at his direction for each of those leaks, and the failure to make subsequent disclosures
were all at issue. Finally, Plaintiffs’ have reasonably asserted that the facts of this dispute allow it

to be distinguished from Nelson v. Heer. This is not such a firmly settled and established area of

that Plaintiffs are unreasonable for believing and arguing that, unlike Nelson v. Heer,

Defendants’ did have a duty to disclose. More so, the instant facts reveal the existence of mold
never disclosed and another leak in a detailed report with color photos, a report to which the
Defendant annotated and confirmed that the condition was never repaired.

Plaintiffs’ were not acting out of spite. Spite being an act to deliberately hurt, annoy or
offend someone. These Plaintiffs brought a lawsuit after suffering massive losses due to
systemic flaws in the plumbing system of their brand-new home. The only person in this
transaction that knew of all of the leaks and the failure to repair all of the leaks, was the
Defendant. Plaintiffs are not mind readers. They could not have known of the numerous leaks
Dr. Swanson was aware of, and when he became aware of those leaks. Just because Plaintiffs
had a Motion to Dismiss granted against them, does not mean they acted with the intent to spite
Dr. Swanson. Quite the opposite, had the Defendant notified them of all of the at least six leaks
in the residence, then and only then could the Plaintiffs have made a rational decision as to
whether to close or not.

The Court has intimated that the Plaintiffs waived their rights to assert the failures of the
Defendant to provide notice of the prior conditions of moisture and mold by closing. The SRPD
does not have a limit on the time the owner has the knowledge to look back in his mind.
Moreover, the leaks in question was known to the Defendant in August 2015, less than three
years prior to the October 2017 signing of the SRPD. Further, the Defendant produced the May

21, 2015 Criterium report that put Dr. Swanson on notice of the 2015 leaks as opposed to the

|| 2017 leaks upon which the Court based its waiver ruling.
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B. DEFENDANTS’ CANNOT BE AWARDED THEIR ATTORNEY’S FEES AND

COSTS UNDER ANY OF THE STATUTES THEY CITE

Plaintiffs’ decision to bring a lawsuit against Defendants has a demonstrably reasonably
basis. yet Defendants still assert that they are entitled to recover their attorney’s fees and costs
and cite three different statutes under which they claim they may receive such an award. These
include (1) NRCP 68 (under which Defendants’ state they are entitled to the fees and costs
accrued since December 11, 2019); (2) NRS 18.010(2)(b) (under which Defendants’ state they
are entitled to the fees and costs accrued since the inception of the suit); and (3) NRS 18.020
(under which Defendants’ state they are entitled to the costs accrued since the inception of the
suit). Defendants are not entitled to an award of attorney’s fees under any of these three statutes,

and Plaintiffs will address each in more detail below.'

i Defendants’ Are Not Entitled to Fees and Costs Pursuant to NRCP 638

Pursuant to NRCP 68, if an offeree rejects an offer and fails to obtain a more favorable
judgment, they must pay the reasonable attorney’s costs and fees incurred by the offeror post-
offer. See NRCP 68(f)f1). However, an award of attorney’s fees pursuant to NRCP 68 is
discretionary with the court. Bidart v. American Title Ins. Co., 103 Nev. 175, 734 P.2d 732
(1987). Further, the Nevada Supreme Court has stated that “while the purpose of NRCP 68 is to
encourage settlement, it is not to force plaintiffs unfairly to forego legitimate claims.” Beartie v.
Thomas, 99 Nev. 579, 588, 668 P.2d 268, 274 (1983).

Based on these considerations, the Court engages in a two-part analysis when
determining the award of fees and costs. First, it is determined whether it is reasonable to award

a party fees and costs by weighing the following Beattie factors: (1) whether the plaintiff's claim

! The propriety of the award of costs has been addressed by a separate Motion to Retax Costs, set to be
heard on the same date as the hearing of this Motion for Fees and Costs. This Opposition incorporates by
reference any and all argument made in the Motion to Retax Costs.
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was brought in good faith; (2) whether the defendants' offer of judgment was reasonable and in
good faith in both its timing and amount; (3) whether the plaintiff's decision to reject the offer
and proceed to trial was grossly unreasonable or in bad faith; and (4) whether the fees sought by
the offeror are reasonable and justified in amount. /d. ar 588-89. When it is determined that the
first three Beattie factors weigh in favor of the party who rejected the offer of judgment, the
reasonableness of the requested fees becomes irrelevant as the reasonableness of the fees alone
cannot support an attorney fees award. Frazier v. Drake, 131 Nev. 632, 641-42, 357 P.3d 363,
372 (Ct. App. 2015).

If the Court determines that it is reasonable to make an award of attorney’s fees and
costs, it then engages in the second part of the analysis by using the Brunzell Factors to
determine what amount of fees and costs is reasonable to award. The Brunzell Factors include:
(1) the qualities of the advocate: his ability, training, education, experience, professional standing
and skill; (2) the character of the work to be done: its difficulty, intricacy, importance, the time
and skill required, the responsibility imposed and the prominence and character of the parties
when they affect the importance of the litigation; (3) the work actually performed by the lawyer:
the skill, time and attention given to the work; and (4) the result: whether the attorney was
successful and what benefits were derived. Schowweiler v. Yancy Co., 101 Nev. 827, 712 P.2d
786 (1983) (citing Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 455 P.2d 31 (1969)).

ii. Analysis under Beattie and Brunzell Demonstrate Defendants’ are not

entitled to an award of fees and costs under NRCP 68.

Defendants’ served an Offer of Judgment on Plaintiffs on December 11, 2019 which was
ultimately rejected and they now assert that, pursuant to NRCP 68, they are thus entitled to
recover Forty-Three Thousand Six Hundred and Twelve Dollars and Twenty-Six cents

($43,612.26) in attorney’s fees and costs they subsequently incurred. See Defendants ' Motion for
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1 || Attorney's Fees and Costs, Pg. 5. The following analysis of the Beattie Factors indicates that an
2 || award of such fees and costs is not reasonable and thus should not be awarded.

3 | a. Whether the Plaintiffs’ claims were brought in good faith

* In arguing against Plaintiffs’ claims being brought in good faith, Defendants’ argument
Z | focuses on three key assertions: (1) that the legal standard for the duty to disclose a repaired leak
7 ' is clear from Nelson v. Heer and thus there should have been no legal controversy regarding the
8 || failure of Todd Swanson to Disclose the leaks on the SRDP; (2) that Plaintiffs’ knowledge of the
9 || receipt evidencing the repair of the February leak and the affidavit of the owner of the plumbing
10 company stating the repairs had taken place demonstrates bad faith in bringing the claim (in light
L of the holding of Nelson v. Heer); and (3) that Plaintiffs’ Motion for Sanctions against
lj " Defendants’ Counsel evidenced Bad Faith. Jd at 7-8. Defendants conclude that the good faith of
i4 Plaintiffs is in doubt because “Not only had they filed multiple complaints with seemingly zero
15 || factual basis, but had also filed a completely “inappropriate™ motion for sanctions ascribing
16 multiple nefarious acts to defense counsel without basis.” Id ar 8.

17 First, Plaintiffs would emphasize that Defendants are mistaken in their belief that the
18 Motion for Sanctions that they repeatedly deem “inappropriate” has any relevance to analysis of
R the first Beattie Factor. Again, the first factor is “whether the plaintiff’s elaims were brought in
j: good faith”. (Emphasis added) Beattie v. Thomas, 99 Nev. 579, 588, 668 P.2d 268, 274 (1983).
22 The plain language of the Court’s holding in Beattie v. Thomas makes it clear that this analysis is
23 || not meant to investigate the motive behind every motion filed throughout the litigation process,
24 || only the reasonableness of bringing the claims. /d. The complaint was brought in good faith and
25 | the facts presented prove the claims as made.

40 Next, as to Defendants’ assertion that Plaintiffs’ demonstrated bad faith because they
j; " “filed multiple complaints with seemingly zero factual basis”, this is inaccurate to the point “zero
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factual basis”. See Defendants' Motion for Atiorney’s Fees and Costs, Pg. 8. Plaintiffs” Initial
Complaint, First Amended Complaint, and Second Amended Complaint were all factually well
based, and the parties agree on the majority of the facts alleged. Defendants’ do not dispute that
there were multiple leaks that occurred on the ]:-r{:r]:nerty,2 they do not dispute that Dr. Swanson
indicated the existence of no leaks on the SRPD.? and Defendant Dr. Swanson’s own notes
regarding the repairs to leaks in the house demonstrate it was a systemic problem.* The
Defendants only dispute the duty to disclose those leaks, and the knowledge of Dr. Swanson as
to the systemic nature of the problem. This is not a matter of Plaintiffs’ bringing Complaints that
had no facts or incorrect facts, it's a dispute involving (1) the legal interpretation of the duty to
disclose repaired leaks; and (2) the extent of Dr. Swanson’s knowledge of the leaks; and, (3)
whether all of the leaks to which he was aware, were fully repaired.

Finally, as to Defendants’ argument that the legal standard from Nelson v. Heer

combined with Plaintiffs’ knowledge of the February and November repairs evidences bad faith
(as they claim this makes it clear any duty to disclose the leaks was negated), this is a blatant
misinterpretation of the history of all of the leaks at this residence and the arguments made by
Plaintiffs up to this point. Plaintiffs did not merely ignore relevant case law in bringing their
claims, they clearly argued that the instant matter could be distinguished from the situation in

Nelson v, Heer. See attached Exhibit 2, Plaintiffs' Opposition to Defendants’ Motion to Dismiss

the Second Amended Complaint, Pg. 5-6. Plaintiffs’ addressed the holding of Nelson v. Heer in

their Opposition to Defendants® Motion to Dismiss the Second Amended Complaint, stating:

? See Defendants’ Motion for Attorney’s Fees and Costs, Pg. 4 (referencing the February 2017 leak); Pg.
10 (referencing the November leak); and see also attached Exhibit 1 (Repair notes of Todd Swanson,

demonstrating knowledge of multiple leaks in the house).

* See Defendants’ Motion for Attorney’s Fees and Costs, Pg. 7.

" * See attached Exhibit 1, Repair notes of Todd Swanson.
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“Defendants argue that under Nelson v. Heer and NRS 113.140, they did not
commit concealment because they were not “aware of the defect after they believed it had

been repaired. Defendants then go into an extensive analysis of the Court’s holding in
Nelson, and also the world “aware”, and what means to be aware and have knowledge of

something, but this discussion is totally irrelevant. Moreover, this is nonsense!
Defendants are correct that in Nelson the Court found it was not concealment for a seller
not to disclose past water damage they believed to have been repaired. Nelson v. Heer,
123 Nev. 217, 163 P.3d 420 (2007). However, Defendants ignore a key difference
between the holding in Ne/son and the current situation. Namely that, unlike in Nelson,
Defendants explicitly lied on the SRPD, and this is true regardless of what they were told
about the repairs by Rakeman.

At least 10 days before residential property is conveyed to a purchaser the seller
“shall complete a disclosure form regarding the residential property.” See NRS
113.130(i)(a). Here, the SRPD for the sale asked if Defendants were aware of any
“previous or current moisture conditions and/or water damage”. (emphasis added) See
attached Exhibit I, Seller’s Real Property Disclosure Form. This is exphicitly clear. It
does not matter whether Defendants believe that the repair removed their awareness of
the issue, because the question did not only ask about the current issues. It specifically
asked 1f there were any “previous”™ moisture conditions or water damage. A repair does
not remove one’s awareness of previous occurrences. Despite this, on the SRPD
Defendants indicated no, that they were not aware of any previous moisture conditions or
water damage. This is concealment, and the Rakeman affidavit has no relevance.

It's not like Nelson, where it is unclear what the SRPD form actually asked. The
Court merely held that the seller had no affirmative duty to disclose something they did
not know materially and adversely affected the value of the property. Nelson v. Heer, 123
Nev. 217, 163 P.3d 420 (2007). Here the seller was asked an explicit question about past
occurrences, not just whether an issue still existed, and they gave a demonstrably false
and misleading answer.” (footnotes omitted)
See attached Exhibit 2 at Pg. 5-7. This demonstrates that there was an actual legal controversy
and Plaintiffs were not acting unreasonably and simply defying the holding of Nelson v. Heer out
of spite. The facts of this case are not the same as Nelson v. Heer. More importantly, there are
leaks and conditions of moisture to which repairs were not made. In addition, the Plaintiffs
argued that the affidavit of Aaron Hawley was hearsay and should not be considered by the
Court. fd at Pg. 4-5,
Therefore, Defendants’ arguments regarding (1) the relevance of the Countermotion for

Sanctions; (2) the factual basis for the Complaints; and (3) the existence of a clear legal standard

from Nelson v. Heer which would apply to this dispute. Each and every one of those arguments
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are all false, and as such they do not demonstrate bad faith on the part of Plaintiffs. To the
contrary, examination of these issues actually reveals the reasonable basis for Plaintiffs’ claims.
Just because Plaintiffs’ lost does not mean they were unreasonable in their pursuit of these
claims, and it certainly does not mean they acted in bad faith. Thus, this factor should be
weighed in favor of Plaintiffs’, as they made a reasonable argument for the Court to distinguish
Nelson v. Heer and Defendants’ cannot demonstrate the existence of bad faith.

b. Whether Defendants’ offer of judgment was brought in good faith in

both its timing and amount.

Defendants’ brought their Offer of Judgment, in the amount of One Hundred and Fifty
Thousand Dollars ($150,000.00) inclusive of costs, fees and interest, on December 11, 2019. See
Defendants' Motion for Attorney’s Fees and Caosts, Exhibit F. Defendants argue that this was
“generous™ and therefore objectively reasonable because they claim “Plaintiffs have never
asserted that they had suffered any measurable special damages”, that “all repairs to the
plumbing system were handled under warranty by either Rakeman Plumbing or the

L

manufacturer, Uponor” and that Plaintiffs had already been advised of the Court’s “inclination to

grant Defendants’ motion to summarily dispose of the case”. Jd, af Pg. 8-9. Defendants’ claim to
have made this offer due to the “unpredictable nature of litigation and the potential to accrue
substantial costs and fees in a relatively short period of time” but this is inaccurate. /d, af Pg. &
Defendants® Offer, both in timing and amount, was not brought in good faith, and was instead an
attempt to avoid the revelation of information and evidence harmful to their position through the
subsequent depositions and discovery.

Defendants’ claim that “Plaintiff’s had essentially zero special damages” is incorrect,
irrelevant, and fails to provide the proper financial context for the situation. As Defendants’

themselves note, Plaintiffs’ alleged Fraud damages of approximately Three Hundred Thousand
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Dollars ($300,000.00) and Bad Faith damages of One Hundred Thousand Dollars ($100,000.00).
Id, ar Pg. 9. These damages were calculated as the result of both (1) the need to complete a re-
pipe of the entire residence due to the systemic issues with the plumbing system; (2) the likely
affect to the value of the home due to the multiple water leaks that will be required to be reported
going forward, and (3) the additional expenses Plaintiffs incurred for additional living expenses
due to their home remaining non-functional for such a significant period of time. Further, as of
November of 2019, Plaintiffs had already incurred attorney’s fees and expenses in excess of
Thirty-Two Thousand Dollars ($32,000.00). See attached Exhibit 3, Bills Evidencing Plaintiffs’
fees and Costs through October 31, 2019. This was all in addition to Plaintiffs’ alleged Breach
of Contract damages in an amount to be determined.

After deducting attorney’s fees and costs, Defendants’ were ultimately offering a
settlement which would allow Plaintiffs’ to recoup less than a third of their alleged damages.
This weighs against considering the offer to be in good faith as to the amount offered. The timing
of the offer also weighs against any finding of reasonableness, as it was offered prior to any
discovery in the litigation process, and immediately after the filing of the third motion to dismiss
the case without ever producing a single document and without even answering,

The offer was grossly unreasonable. After spending more than a year of time and effort
bringing the case to this point and immediately before conducting discovery believed to be
essential to Plaintiffs’ claims, the Plaintiffs received the instant Offer. Within Weeks of the Offer
expiring, the Plaintiffs received the May 21, 2015 Criterium report from the Plaintiff. See
attached Exhibit 4, Defendants* First Supplemental Production of Documents, dated January 23,
2020. Only after one session of Dr. Swanson’s deposition, did the Plaintiffs receive the rest of

the Defendants” documents referencing the tracking of the prior leaks and the lack of repair of
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the same. See attached Exhibit 5, Defendanis’ Second Supplemental Production of Documents,
dated January 31, 2021).

Therefore, it was not grossly unreasonable of Plaintiffs to reject an offer that was (1) only
for a fraction of the amount of losses suffered; and (2) immediately before additional key
discovery would be produced. In fact, the evidence above makes it clear that it was reasonable to
reject the Defendants® Offer. Therefore, this factor too must be weighed in favor of Plaintiffs.

G Plaintiffs” decision to reject the offer and proceed to trial was not

grossly unreasonable or in bad faith.

Defendants next argue that Plaintiffs’ decision to reject the offer was “grossly

unrcasonable” for three reasons: (1) because “the Court had already indicated its inclination to
dismiss the case™; (2) because “Plaintiff’s had essentially zero special damages™; and (3) because
“established case law clearly eviscerated Plaintiff's claims”. See Defendants’ Motion for
Attorney's Fees and Costs, Pg. 10. Close consideration of these three issues demonstrates that
Defendants are blatantly incorrect and that it was not either grossly unreasonable or in bad faith
for Plaintiffs’ to reject the offer.

First, Defendants’ argument that it was grossly unreasonable to reject the offer. because
the Court had already indicated its inclination to dismiss the case offers is baseless and should be
completely discounted. The Court was unaware of the facts of the 2015 leaks and the failure to
repair the same. Only the Defendants were aware of those facts. If, as the Defendants imply, the
Court had already determined how it would rule on this matter it would have been ridiculous to
order the matter continued for 90 days for further discovery. Therefore, it must be concluded that
the Court believed that it was still possible at that point for additional evidence to demonstrate
the validity of Plaintiffs’ claims. Additional evidence that could only come through discovery.

Further, Plaintiffs’ did uncover key evidence after this fact (through depositions and the
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additional subpoena of documents) that supported their claims. This is evidenced by the
voluminous production which accompanied Plaintiffs’ Supplemental Brief,

Next, as discussed in depth above, it is inaccurate of Defendants to attempt to portray
their Offer as generous to the point that it was unreasonable for Plaintiffs’ not to accept.
Plaintiffs had suffered losses and accrued fees and expenses far in excess of what was being
offered, and a risk-reward analysis suggested to Plaintiffs that the wisest decision would be to
continue through litigation. Finally, as is also discussed in more detail above, it is a gross
exaggeration for Defendants to claim that “established case law clearly eviscerated Plaintiff’s
claims”. Even thought the Court ultimately agreed with Defendants’ interpretation of the duty to
disclose, Plaintiffs had a reasonable and well supported argument in favor of distinguishing this

situation from Nelson v. Heer.

Specifically, Nelson v. Heer was unclear whether the seller of a property had actually

been asked whether any leaks had ever occurred. The Supreme Court’s holding in that case
merely established that the seller had no affirmative duty to disclose something they did not
know materially and adversely affected the wvalue of the property. See attached Exhibit 2,
Plaintiffs ' Opposition to Defendants' Motion to Dismiss the Second Amended Complaint, Pg. 7.
Here, Plaintiffs argued that the Defendant was required pursuant to the SRPD and NRS 113 et
scq. to provide any information about prior or current conditions of moisture or mold. Not just
whether such an issue still existed. The Defendants gave a false and misleading answer. Jd.
There was no case law which “eviscerated” this position. More importantly, the Defendants
have yet to address the condition of moisture in the basement bathroom.

Therefore, the three arguments that Defendants offering in support of Plaintiffs being

*grossly unreasonable” in rejecting the offer can all be refuted. The Court’s “inclination” was not

an actual decision, and the Order granting a continuance demonstrates that the matter was not
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effectively determined. Plaintiffs did suffer substantial damages, well in excess of the Offer.
Finally, the assertion that case law “eviscerated” Plaintiffs’ position is an attempt by Defendants
to rewrite history. As Defendants’ offer no other arguments in support of Plaintiffs being
“grossly unreasonable” in rejecting the offer, this factor too should weigh in favor of Plaintiffs,

d. Brunzell factor analysis: whether the fees sought by the offeror are

reasonable and justified in amount

As stated above, when it is determined that the first three Beattic factors weigh in favor
of the party who rejected the offer of judgment, the reasonableness of the requested fees becomes
irrelevant as the reasonableness of the fees alone cannot support an atlorney fees award. Frazier
v. Drake, 131 Nev. 632, 641-42, 357 P.3d 365 372 (Ct. App. 20135). Here, the first three Beattie
factors all do weigh in favor of Plaintiffs’ and thus an award of fees and costs to Defendants is
not reasonable. I the Court does find an award of fees and costs is reasonable, then there would
still need to be a second analysis conducted using the Brunzell Factors to determine what amount
of fees and costs is reasonable to award. Analysis of these factors indicates that the amount of
fees and costs requested by Defendants is not reasonable and should be greatly reduced. In
particular, Brunzell factors 2 and 3 weigh heavily in favor of reducing any requested attorneys’

fees award to Defendants.

i Brunzell Factor 2: the character of the work to be done: its

difficulty, intricacy, importance, the time and skill required
Defendants’ argue that “The character of the work to be done was difficult. The range of
claims initially brought by the Plaintiffs combined with the statute heavy nature of these types of
cases required close attention to detail and mastery of a litany of important facts.” Defendants’
Motion for Attorney’s Fees and Costs, Pg. 12-13, However, this argument clearly contradicts

how Defendants characterize this case throughout the rest of the Motion. Defendants directly
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state the opposite. The Defendants relied upon this argument throughout the proceedings and
within the instant Motion. This was a simple case that was easily analyzed and argued.

Plaintiffs disagree that Nelson v. Heer controlled in this situation. However, the holding

,which they themselves state had only one “reasonable reading”™ and ultimately prevailed clearly

undermines Defendants’ arguments as to the difficulty of their work in this matter. Because the

matter was not difficult to handle, this factor should weigh heavily in favor of Plaintiffs in
determining any award of fees.

ii. Brunzell Factor 3: the work actually performed by the lawyer:

the skill, time and attention given to the work

After outlining the work Defendants’ attorneys did on this case, they conclude *None of

this unnecessary work changed the facts which had already been established: the February 2017

leak had been repaired by a professional, licensed plumbing contractor and the November 2017

leak was disclosed during escrow via Addendum 4A.” Jd ar /3. Again, this demonstrates that

much of Defendants’ work was simply resting on the case law and facts already established and

arguing against Plaintiffs’ attempts to distinguish the instant matter from Nelson v. Heer.

Ultimately, Defendants unnecessarily engaged two separate law firms to conduct their defense,
Christopher M. Young, PC., and Galliher Legal PC.

As would be expected, the use of two different law firms in conjunction resulted in
numercus duplicative efforts and needlessly increased expenses. For example: (1) on September
19 and September 20, 2019, both firms billed for working on the affidavit of Aaron Hawley; (2)
on October 4 and October 28, 2019, both firms billed for reviewing the same Opposition of
Plaintiff; (3) on November 6 and November 7, 2019, both firms billed for preparation and
appearance at the same hearing; (4) on December 23, 2019, both firms billed for work on the

same discovery responses; and (5) on March 3, 2020, both firms billed for attending the same
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hearing. Defendants’ Motion for Attorney's Fees and Costs, Exhibit C & Exhibit D. These are
just some examples of the pattern of duplicative work that was unnecessary and could have been
completely avoided by engaging a single law firm instead of having different offices collaborate
on the defense. Therefore, this factor should be weighed heavily in favor of Plaintiffs,
particularly when Defendants admit that the work they conducted was “unnecessary”™ and
ultimately did not lead to them change any substantive parts of their defense.

The invoices further dispel the myth of the necessity of two law firms. First and
foremost, the claim for fees and costs prior to the filing of the complaint are not recoverable
pursuant to any of the Statutes cited by the Defendants. That amount is $13,058.00 and should
be deducted from the purported total of $82,021.50 in attorney’s fees and $6.939.85 in costs.
Secondly, Mr. Hopkins cannot possibly work for both Nevada law firms at the same time and be

deemed to have done so reasonably in terms of time and amount. See Affidavit of Jeff Galliher,

para. 5.

i, Defendants’ Are Not Entitled to Fees and Costs Pursuant to NRS

18.010(2)(b)

Defendants next argue for an award of fees and costs accrued since the inception of the
suit under NRS 18.010(2)(b). NRS 18.010(2)(b) states that the Court “may make an allowance of

attorney’s fees to a prevailing party™ but only when it finds that “the claim, counterclaim,

cross-claim or third-party complaint or defense of the opposing party was brought or

maintained without reasonable ground or to harass the prevailing party.” (Emphasis added)

See NRS 18.010(2)(b). Defendants’ incorrectly argue that, under this statute, they are entitled to
the award of “$82,021.50 in attorney’s fees and $6,939.85 in costs™ allegedly incurred since the
inception of the suit. See Defendants' Motion for Attorney’'s Fees and Costs, Pg 14.

Preliminarily, Plaintiffs would emphasize that NRS 18.010(2)(b) only address attorney’s fees, it
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does not address costs and the costs Defendants assert are not recoverable under this statute. See
NRS 18.010¢2)(b).
Further, Defendants may not recover their attorney’s fees under this statute because they

are not the “prevailing party™ as required by the statute. In Singer v. Chase Manhattan Bank, the

Mevada Supreme Court addressed this very issue. In that case, cardholders filed a complaint
against a credit card issuer which was ultimately dismissed. and the trial court subsequently
awarded attorney fees and costs to credit card issuer pursuant to NRS 18.010. Singer v. Chase
Manhattan Bank, 11] Nev. 289, 293, 890 P.2d 1305, 1307 (1993). The Court noted that, while it
had previously been possible for a defendant to receive an award of attorney’s fees and costs
without having recovered a money judgment, a 1985 amendment of NRS 18.010 “extended to
prevailing defendants the requirement of a money judgment for recovery of attorney's
fees”. (Emphasis added) /d. ar 1307-08.

The concurrence of Chief Justice Steffen made this point even more blatantly clear when
he stated that by putting in place the requirement for a money judgment, “we have effectively
written prevailing defendants out of the statute.” /d. Here, Defendants’ did not receive a money
judgment and the Court has directly addressed this issue and noted that Defendants’ in this
position are written out of the statute, Therefore, the Court should deny Defendants’ Motion as to
the award of any fees and costs pursuant to NRS 18.010(2)(b).

Arguendo, even if the Court determined that it wished to extend the definition of
“prevailing party” to encompass Defendants, Delendants still cannot demonstrate that Plaintiffs’
claims were “brought or maintained without reasonable ground™ as required by the statute.
Defendants’ argue that Plaintiffs brought the lawsuit “upon wholly frivolous grounds™ because
(1) the determination that the November leak was caused by a manufacturing defects was “never

disclosed by Uponor or Rakeman Plumbing to Defendants prior to the sale to the Plaintiffs and
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the Plaintiffs had no evidence that it ever had been disclosed to Defendants when they initiated
this suit”; and (2) the February leak “was fully repaired as indicated by documentation the
Plaintiff actually attached to their Second Amended Complaint.” Id, at Pg 15. Both of these
arguments ignore the fact that the evidence uncovered that Dr. Swanson was aware of prior
conditions of moisture and mold, and that he failed to identify them on the SRPD. In support of
these misplaced arguments, Defendants again rely entirely upon their assertion that the holding
of Nelson v. Heer made the lawsuit frivolous because:

These facts, alleged within the Second Amended Complaint itself, firmly establish that

Defendants had no lability under Nevada law because they show that 1) the February leak

had been repaired, and 2) Plaintiffs were aware of the November leak prior to closing.

These facts, alleged by Plaintiffs themselves, defeat their claims when applied to clearly
established precedent in the form of the Nelson decision.

(Emphasis added) Id.
The problem with this assertion is the same problem with every argument Defendant

makes as to the holding of Nelson v Heer. It does not in and of itself demonstrate any bad faith

or lack of reasonableness by Plaintiffs’. Namely, Plaintiffs argued for a reasonable way of
distinguishing the instant matter from the holding of that case, and Plaintiffs are not required to
presume that the Court would agree with Defendants.

In order to be deemed a “prevailing party” for the purposes of obtaining an award of

attorneys” fees under NRS 18.010, must have first obtained a money judgment against Plaintiffs.’

> NRS 18.010 provides as follows:

1. The compensation of an attorney and counselor for his or her services is governed by
agreement, express or implied, which is not restrained by law.

2. In addition to the cases where an allowance is authorized by specific statute, the court
may make an allowance of attorney’s fees to a prevailing party:

{a) When the prevailing party has not recovered more than $20,000; or

(b} Without regard to the recovery sought, when the court finds that the claim, counterclaim,
crossclaim or third-party complaint or defense of the opposing party was brought or maintained
without reasonable ground or to harass the prevailing party. The court shall liberally construe the
provisions of this paragraph in favor of awarding attorney’s fees in all appropriate situations. It is
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Dr. Swanson did not do this as evidenced by the Court granting the motion to dismiss. Nevada
case law is clear that such an absence of damages precludes an award of attorneys’ fees under
this statute. As such, this Court cannot use its ruling as a basis for a finding, that the Complaint
or the Amended Complaints was frivolous and thus grounds to award Defendants their attorney’s
fees.

More importantly, the Defendants would have the Court believe just because they
prevailed upon a motion to dismiss, they are entitled to the fees. The Nevada Supreme Court has
held for years, and recently reaffirmed its thinking in In re 12067 Oakland Hills, Las Vegas,

Nevada 89141, 134 Nev. 799, 807-808, 435 P.3d 672, 679 (2018), as follows:

Mot every unsuccessful defense [claim] is ipso facto "unreasonable” “frivolous,” or
“vexatious.” Merely losing a motion on the merits does not mean that the losing defense
[claim] was utterly “without reasonable ground” for purposes of awarding attorney
fees. NRS18.010{2)(b) does not create an automatic "loser pays” system, of the kind found
in England, in which the unsuccessful party always pays fees to the winning
party. See Hensley v. Eckerhart_461 U.S. 424, 443 n2. 103 S.Ct. 1933. 76 L.Ed.2d 40
(1983} (Brennan, J., concurring in part and dissenting in part) (noting that the "English Rule"
is one “under which the losing party, whether plaintiff or defendant, pays the winner's fees").

Id.

To reiterate, in Nelson v, Heer it was held that a seller did not have a duty to disclose a

repair. In Nelson, it was unclear whether the scller of a property had actually been asked

whether any leaks had ever occurred. Nelson v. Heer, 123 Nev. 217, 163 P.3d 420 (2007).

the intent of the Legislature that the court award attorney’s fees pursuant to this paragraph and
impose sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in all appropriate
situations to punish for and deter frivolous or vexatious claims and defenses because such claims
and defenses overburden limited judicial resources, hinder the timely resolution of meritorious
claims and increase the costs of engaging in business and providing professional services to the
public.

3. In awarding attorney’s fees, the court may pronounce its decision on the fees at the
conclusion of the trial or special proceeding without written motion and with -or without
presentation of additional evidence.

4. Subsections 2 and 3 do not apply to any action arising out of a written instrument or
agreement which entitles the prevailing party to an award of reasonable attorney’s fees.
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Plaintiffs argued that the holding in Nelson could be distinguished from this situation where the
seller was asked an explicit question about past occurrences and chose not to disclose those
occurrences due to repair. See attached Exhibit 2, Plaintiffs’ Opposition to Defendants’ Motion
to Dismiss the Second Amended Complaint, Pg. 7. This does not address the unrepaired items,
the hearsay nature of the affidavit and the failure to even mention the mold being tested. This
makes it clear that, despite the Court’s ultimate determination on this issue, there was not a
“clearly established precedent in the form of the Nelson decision™ as Defendants argue.
Defendants’ next state that “even if the Plaintiffs could establish a prima facie case, they
could still not establish that they had suffered any recoverable damages™ but this too is incorrect
and offers no support for the instant Motion. See Defendanis' Motion for Atiorney’s Fees and
Costs, Pg. 15. Plaintiffs’ provided the estimates of damages cited by Defendants in their initial
NRCP 16.1 disclosures. As stated above, Plaintiffs’ alleged Fraud damages of approximately
Three Hundred Thousand Dollars ($300,000.00), Bad Faith damages of One Hundred Thousand
Dollars ($100,000.00), and Breach of Contract damages in an amount to be determined. At the
point in the litigation process where the case was dismissed, Plaintiffs still were not required to
provide any further substantiation or evidence of their alleged damages. Defendants have no
basis for claiming that Plaintiffs could not establish that they had suffered any recoverable
damages. Further, they provide not evidence themselves or cite to anything in support of this
assertion. Therefore, this part of Defendants’ argument should be completely discounted.
Defendants conclude that they are entitled to an award of fees and costs under NRS
18.010(2)(b) by reiterating their position on the holding of Nelson v. Heer as follows:

Any reasonable reading of Nelson must lead to the conclusion that the conduct of the
Defendants alleged in this case are not actionable. Likewise, Plaintiffs made no real
effort to distinguish this case from Nelson nor did thev argue that Nelson should not
otherwise apply. Instcad, in pursuing this case Plaintiffs essentially ignored Nelson and
the clear example it set for actionable conduct. “A claim is groundless if "the allegations
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in the complaint . . . arec not supported by any credible evidence at trial." [citation
omitted] Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 996 (Nev. 1993).

(Emphasis added) Id , at 16.
As discussed in depth above, it is clearly incorrect and blatantly misleading for
Defendants’ to argue that Plaintiffs made no real effort to distinguish this case, did not even

argue that Nelson v. Heer should not otherwise apply, and essentially ignored the holding from

that case. All of these assertions are demonstrably false. Throughout the proceedings, Plaintiffs

devoted considerable time and energy specifically to arguing that Nelson v. Heer did not control
in this situation, did not establish clear case law as to affirmative statements that property issues
did not ever exist (because repairs had been conducted), and thus could be distinguished. Further,
even using the definition of a groundless claim provided by Defendants (a claim is groundless if
“not supported by any credible evidence at trial”) indicates that Plaintiffs’ Claims were not
groundless. It clearly says that the claim is groundless, if the allegations are not supported by
“any credible evidence”, not substantial credible evidence, not a preponderance of credible
evidence, just “any credible evidence”. The Plaintiffs still put to this Court the fact that there
was a leak in the basement bathroom of the residence in 20135, and the Defendants have provided
not a single piece of evidence showing it was repaired.

Plaintiffs met “any credible evidence” standard and provided more than credible evidence
in support of their allegations. At the time Plaintiffs brought their claims, Nelson v. Heer
provides that a scller is asked about the existence of any prior conditions of moisture that may
have been repaired (rather than just choosing not to disclose past repaired issues not specifically
inquired about). Therefore, it was reasonable for the Plaintiffs to believe that the SRPD itself was
substantial and credible evidence which would prevent their claims from being considered
“groundless”. In addition to that evidence, the Plaintiffs controverted the affidavit of Aaron

Hawley and was able to garner deposition testimony as to the hearsay nature of the averments
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within the affidavit. Finally, Plaintiffs also provided the admissible and credible evidence of the
Defendants own statements of the May 21, 2015 Criterium Report, with color photographs
depicting the leak and the annotations from the Defendant himself confirming that the leaks were
never “located” let alone repaired.

Arguendo, even if the Court determines that the lack of clarity as to the applicability of

Nelson v. Heer was not sufficient to make the SRPD credible evidence, there is still substantial

additional evidence which could have supported Plaintiffs position. Specifically, the statements
of Todd Swanson in his deposition regarding his knowledge of the leaks and understanding of
when disclosure was necessary and the Criterium Home Inspection Report which identified a
leak in the home which Todd Swanson could provide no repair documentation for. Even though
the Court did not find this sufficient to overcome the Motion to Dismiss, it still meets the bar of
“any credible evidence” and thus Plaintiffs’ claims were not “groundless”. Because the claims
were not “brought or maintained without reasonable grounds or to harass the prevailing party”,
as required by NRS 18.010(2)(b), Defendants cannot recover their fees and costs under this
statute. See NRS [8.010(2)(8).

iv. Defendants’ are not a “prevailing party” and thus cannot receive an award

of fees and costs under NRS 18.020.

Finally, Defendants argue that pursuant to NRS 18.020, they are entitled to their costs
accrued since the inception of the suit in the amount of $6,427.26. See Defendanis’ Motion for
Attorney’s Fees and Costs, Pg. 16. While Defendants are correct that NRS 18.020 allows for the
recovery of costs in an action for the recovery of money or damages when a plaintifT seeks to
recover more than Two Thousand Five Hundred Dollars ($2,500.00), they are incorrect in
asserting that this statute applies to them. /d. Specifically, NRS 18.020 states that costs must be

allowed “to_the prevailing party against any adverse party against whom judgment is
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rendered”. (Emphasis added) See NRS 18.020. For the purposes of NRS 18.020, the prevailing
party is determined by examining the amounts awarded to each party for each claim or
counterclaim they have brought, offsetting those amounts, then determining which party received
the higher “net verdict”, Parodi v. Budetti, 115 Nev, 236, 24142, 984 P.2d 172, 175 (1999); see
also N. Nevada Homes, LLC v. GL Constr., Inc., 134 Nev. 498, 501, 422 P.3d 1234, 1237 {2018).
The party with the higher net verdict is the prevailing party under NRS 18.020. /d.

What the plain language of the statute and case law makes clear, 1s that to be defined as a
“prevailing party” under NRS 18.020, it is required that the party received a money judgment.

Case law, specifically the holding from Parodi v. Budetti, supports this interpretation by

providing a singular method for determining the “prevailing party™ which entirely relies upon the
existence of a money judgment in one party’s favor. Here, neither party received a money
judgment, neither party is thus considered the “prevailing party” under NRS 18.020, and,
therefore, Defendants cannot recover their costs under this statute.

II1.

CONCLUSION

Based on the foregoing reasons, Defendants are not entitled to attorney’s fees or costs
pursuant to NRCP 68, NRS 18.010(2)(b), or NRS 18.020. Defendants’ request for fees and costs
under NRCP 68 should be denied because analysis of the Beattic Factors demonstrates that an
award to Plaintiffs’ would not be reasonable (and even it is was, a further analysis of the
Brunzell Factors indicates an such award should be greatly reduced from the requested amount).
Defendants’ request for fees and costs under NRS 18.010(2)(b) should be denied because costs
can’t be awarded under this statute, Defendants are not a prevailing party as required by the
statute and, even if Defendants were the prevailing party, Plaintiffs’ claims were not brought

without reasonable grounds or to harass. Finally, Defendants’ request for costs under NRS
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18.020 must also be denied because, again, Defendants’ are not the prevailing party as required

by the statute. Therefore, Plaintiffs respectfully request this Court deny Defendants’ Motion for

Attorney’s Fees and Costs.

Dated this ” day of May 2020.
BLACK & LOBELLO

- -
sy T
Rusty Graf, Esq. =
Mevada Bar No. 6322
10777 W. Twain Ave., Suite 300
Las Vegas, NV 89135
rgrafi@blacklobello.law

Attarney for Plaintiffs
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Plaintiffs’ Motion to Retax
Costs

CERTIFICATE OF SERVICE

When All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the

Court for the Nevada Supreme Court by using the appellate CM/ECF system on

March 9™ 2021.

and that service will be accomplished by the appellate CM/ECF system.

DATED this 9th day of March 2021.

BLACK & WADHAMS

/s/ Rusty Graf

I further certify that all participants in the case are registered CM/ECF users

Rusty Graf, EsQ
Nevada Bar No. 6322

10777 W. Twain Ave., Ste 300.

Las Vegas, Nevada 89135
Attorneys for Appellants
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(702) 869-8801 FAX: (702) S69-2669
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18.020 must also be denied because, again, Defendants’ are not the prevailing party as required

by the statute. Therefore, Plaintiffs respectfully request this Court deny Defendants’ Motion for

Attorney’s Fees and Costs.

Dated this ” day of May 2020.
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AFFIDAVIT OF PLAINTIFFS' COUNSEL IN SUPPORT OF THE OPPOSITION TO
DEFENDANTS® MOTION FOR ATTORNEY'S FEES AND COSTS

STATE OF NEVADA )
) 5.
COUNTY OF CLARK )
I, . RUSTY GRAF, ESQ., state under penalty of perjury that the assertions of this

affidavit are true:

1. I am an attorney duly licensed to practice law in the State of Nevada. I am an
attorney with the law firm of Black & LoBello.
2. This Affidavit is offered in support of Plaintiffs’ Opposition to Defendants’

Motion for Attorney’s Fees and Costs

3. That Plaintiffs had a reasonable, good faith belief that the claims they brought and
maintained in this matter were valid and actionable under relevant State statutes,

4. That Plaintiffs had a reasonable, good faith belief that their claims were
distinguishable from the holding of Nelson v. Heer.

5. That Plaintiffs had credible evidence that they intended to introduce at trial to

support the claims they asserted.
6. That Plaintiffs rejected Defendants’ Offer of Judgment because they had a

reasonable, good faith belief that the claims they asserted were valid and supported by evidence

such that Defendants’ Offer was not reasonable in amount or timing.
7. That Plaintiffs did not have any bad faith motivations in bringing or maintaining

any of the claims asserted in this case and never intended to harass Defendants in any manner.

8. That Plaintiffs did not have any bad faith motivation in filing the Motion for
Sanctions.
9, That analysis of the Beattie Factors indicates it would not be reasonable to award

Defendants’ fees or costs in this matter.

10.  That analysis of the Brunzell Factors indicates that, if it is determined that an
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award of fees and costs is reasonable, it would still be reasonable to reduce the amount requested

by Defendants in this matter.
11. That | have reviewed the attorney’s fees and costs attached to Defendants’ Motion

and it appears there were numerous times the two law firms engaged by Defendants engaged in

needlessly duplicative work.

12. That Defendants did not receive either a money judgment or a settlement in this
matter, and thus cannot be a prevailing party under NRS 18.010 or NRS 18.020.
|| 13.  That Affiant prepared the Opposition to which this Affidavit is attached, and

Affiant affirms that the facts and arguments as true and accurate to best of Affiant’s information

Las Vegas, Nevada $9135
(702 BO0-8801 FAX: (T02) 869-2609

BLACK & LOBELLO
10777 W, Twain Averve, 3 Floor

10
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12

14
15
16
17
18
19
20
21
2
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28

and belief.
DATED this day of May 2020.

J. RUSTY GRAF, ESQ.
SWORN and SUBSCRIBED to before me on
This day of May 2020.

NOTARY PUBLIC in and for said
COUNTY and STATE
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10777 W. Twain Averue, 3 Floor
Las Vieans, Mevada 89135
(702) 369-8801 FAX: (T02) 869-2669

BLACK & LOBELLO

CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of BLACK & LOBELLO and
that on the _ // M day of May 2020, T caused the above and foregoing document
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION FOR ATTORNEY’S FEES
AND COSTS to be served as follows:

[ ] by placing same to be deposited for mailing in the United States Mail in a sealed

envelope upon which first class postage was prepaid in Las Vegas, Nevada;

[X] by electronic service through Odyssey, Clark County Eighth Judicial District Court’s
electronic filing/service system;

[ 1] pursuant to EDCR 7.26, to be sent via facsimile;

[ 1 hand delivered

to the party or their attorney(s) listed below at the address and/or facsimile number indicated

below:

Christopher M. Young, Esq.
Nevada Bar No. 7961
Jay T. Hopkins, Esq.
Nevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128

Jeffrey L. Galliher, Esq.
Galliher Legal, P.C.
Nevada Bar No. 8078
1850 E. Sahara Ave., #107
Las Vegas, NV 89104
Attorneys for Defendants

and that there is regular communication by mail between the place of mailing and the place(s) so
addressed.

o . A
An Employee of Black & LoBello
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(The 2 upstairs secondary  The tubs in the second floor bathroom have controls for some unknown Teature.

EXECUTIVE SUMMARY OF FINDINGS

To help provide a perspective for the work that we have recommended be complete before
releasing the contractor, we offer the following list of suggested repairs. This list should not be
considered all-inclusive since there will surely be other things you will want te make part of this
list. Please use this list in conjunction with this Report and the Maintenance Plan provided at the end of

this report in Appendix A,
Items to be addressed before releasing the contractor:
- Maintain heating/air conditioning equipment

- The door at the right side air handler is damaa%ed and does not cloge g%perly (| had Sierra come
out and 1ry to fix it when my A/C went oul-—-the door closes a switch that

allows the FAU to power on, His first =olution was to tape the switch closed
with electrical tape, which is not acceptable, Mow the door is bent and not

(There are 3 water leaks There are leaks at huﬂ{'?a“é':imﬂiﬁﬁu’heﬁﬁr}%&“m vk it correwin)
inside the housethat  There is a pluming leak above the ceiling of the basement bathroom.
need to be fixed | The drain cleanouts should have permanent screw-type caps.
- There is no air gap on the ice maker drain line. In addition, we recommend that the
drain line hose be cleaned.

- The locking lug is missing from one water heater enclosure. | had Rakeman come out when | lost
hat water in my

= Repair plumbing {ixtures

bathroom tubs have controls that  This should be investigated further, master shower,
They must have

have power, but not sure whal they  The automatic solenoid valves on the pool fill circuit are noisy and create a water S O A
do?? Are there supposed to be jets pammer cffect throughou the house. This should bo investigated father, and (0 Pcer 'y
in those tubs?7?) repaired as needed. 1Mis is causing a constant pounding noise in the house finall ? g
when the valve closes. | was told that they have soft T RN 158
(I think), but they

" Repair electrical system Gf::daulnmd valves that don't make such a paunding jacked up the
2 cover of one of
- There is an open outlet at the lower patio. the enclosures in

# All outlets within six feet of a sink should be protected by GFCls. The outlets by the process. (see
the master bathroom sinks were not. Photo #2)

- _ There is no power at the outlet in the master closet. The cover is also missing from
this outlet.

- The outlet covers are loose at the media room wel bar cabinet.

- The door at the control box for the automated panel door can not close. The power
cord is routed through the deor. (up in the garage ceiling)

- The whirlpool tub is not GFCI protected.

- The screws are missing from the deadman covers at the main electrical panels,

G Review entire clectrical system.

i
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Make interior repairs

- The drywall is damaged at the right side mechanical closet.

- The whirlpeol tub is not supported from the floor,

- The cover is missing from the vent fan in the media room. (Harry Davis knows this)
- There is 2 loose light fixture in the master shower. (Harmy also knows aboul this)
- The access cover at the basement hall does not elose properly. (naar the bathroom)
- There are no secondary latches on the patio sliding glass doors.

Repair exterior

- The handrail has been removed from a second floor window. The handrail shonld
be properly replaced or the wall penetrations scaled, (You already know about this--due to
- The grout is missing from the tile joints on the patio stairs,  replacement of the window)
- There is no landing at the exterior door in the kitchen. {| was told this is not compliant with code)
- There is unfinished stuceo surface at the roof feature.
- The screens for the patio slider doors do not latch. (the screen door latches don't latch)
- The patio slider in the basement media room does not latch. (1 showed you this already)

- The automated panel doors do not close properly.  The big glass panel sliders in my family room
are not closingflocking st the corner. Rand Sawbuck stopped out to look. He

Malce roof repairs couldn't fix them, and the guy who can fix them is on his honeymeon. Sawbuck
was going to let him. know that he needs to come out and fix the doors,

- The primary debris guards are not sealed to the roof.

- The debris guards should be removed from the secondary drains.

- The cap should be removed from the plumbing vent at the left side roof,

- The elimination of low spots that accumulate standing water,

- The gutter downspouts should be made to discharge away from the house,
Therefore, a splashblock should be placed onder each downspout to direct the
water away from the foundation. This on the left side of the house.

Further investigation of fire sprinkler controls | was lold there should be a shuloff valve on the sprinkler
Repair garage firewall (see photo} system since it does not shut off with the main wataer

Maintain/repair the whirlpool bath supply.

- The jet nozzles are missing. They should be installed.
- There is no support under the tub, appropriate support should be installed.

Maintain/repair the swimming pool and equipment

The water distribution for the water wall should be adjusted to reduce splashing. Rick Pinney is
coming out to re-

program the pool
Henry: There are also some cosmetic problems that iti controls aftar
nead to be addressed, which | can go owver with you setting up the fire
(small drywall repairs, touch-up paint, etc.). CR'TE RlUM " feature. 1asked

ReWRLiAR INDINIERS him to teke a look
at this while he is
out. If he can't fix
it, Anthony Sylvan
will need 1o be

DEF000144btified.

JADD2095
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EXECUTIVE SUMMARY OF FINDINGS

To help provide a perspective for the work that we have recommended be complele before
releasing the contractor, we offer the following list of suggested repairs. This list should not be
considered all-inclusive since there will surely be ofher things you will want to make part of this
list. Please uge this list in conjunction with this Report and the Maintenance Plan provided at the end of
this report in Appendix A,

Items to be addressed before releasing the contractor:
- Maintain heating/air conditioning cquipment

- The door at the right side air handler is damaged and does not close properly. Siera fixed today.
- Repair plumbing fixtures

- There are leaks at both recireulation pumps, Mead plumber to address

- There is a pluming leak above the ceiling of the bagsement bathroom. Need plumber to address

- The drain eleanouts should have permanent screw-type caps. Mot nacassary par Hanry

- There is no air gap on the ice maker drain line. In addition, we recommend that the
drain linc hose be cleancd, Henry will investigate with plumber

- The locking lug is missing from one water heater enclosure. Flumber naeds to fix

- The tubs in the second floor bathroom have controls for some unknown feature,
This should be investigated futher, They are to heat tubs. nla

- The automatic selenoid valves on the pool fill circuit are noisy and create a water
hammer effect throughout the houwse, This should be investigated further, and
repaited as needed. Anthony Sylvan fixed yestanday

- Repair electrical system

- There is an open outlet at the lower patio, Discussed with electrician
- All outlets within six feet of a sink should be protected by GFCls. The outlets by
the master bathroom sinks were not. Discussed with elechrician
- There is no power at the outlet in the master closet. The cover is also missing from
this outlet. Discussad with alectrician
- The outlet covers are looge at the media room wet bar cabinet, Discussed with glectrician
- The door at the control box for the automated panel door can not close. The power
cord is routed through the door. This is for the automated doors. Henry will contact Sawbuck

" The whirlpool tub is not GFCI protected. Discussed with elactrician
- The screws are missing from the deadman covers at the main elecirical panels. Disscussad with
- Review entire electrical system, electrician

Also, the following items need fo be addressed (not on this list):

1. Pot filler iz not anchored well and droops. Need plumber o address

2. Steamer is not anchored to countartop. Meed to address with appliance company

3. Master bathroom light fistures on mirrors are unstable. | will discuss with slectrician

4. Main sliding pocket doors in greal room do not fully close and lalgh, Renry to discuss with

Sawbuck o &

&, Built in wine rack in basemant bar area doss not hold wine bottles; may cause them 1o drop g«-«mTERIU

down inside. Henry to discuss with Absolute Clasets BUTLLIAN NI

8. | may have the final doywall, paint, & grouting touch ups done in the next month or so. 1 wil

miark areas with blue tape.

7. All double sereen doars have no "stop,” allowing them to slide all the way off to the side oithe

double patio doors in 3 areas. Need to ask door company about this.

8. I'm still waiting for the comect stone 1op to be installed in the main floor powder roam. | had DEFDUU'I 68
Ashley Rogers emailed me 213/2015 saying she was working on it.

- JADD2096




Make interior repairs

- The drywall is damaged at the right side mechanical closet, Not a problam, but Hanry will discuss

- The whirlpool wh is not supported from the floor. Henry will talk to plumber about this

- The cover is missing fram the vent fan in the media room, (Electrician knows about this)

- There is a loose light fixture in the master shower. (Electrician also knows about this)

- The access cover at the basement hall does not close properly. Sierra will fix. Talked to Chris today
- There are no secondary latches on the patio sliding glass doors. Not necessary per Henry

- (ine burner valve at the patio grill is not functional. nfa. Appears to be working fine.

————TFhere-srnedne st the-base e ebedroneshoees

Repair exterior

- The handrail has been removed from a second floor window. The handrail should
be properly replaced or the wall penetrations sealed. (¥ou already know about this)
- The grout is missing from the tile joints on the patio stairs. Will 2ddress with final touch ups
= There is no landing at the exterior door in the kitchen. Not needed per Henry
- There 18 unfinished stucco surface at the roof feature.  Henry will discuss with Chris Myers
- The screens for the patio slider doors do not latch, Discussed with door/window company today
- The patio slider in the hasement media room does not latch. Henry will talk to door company
- The automated panel doors do not close properly. Henry will discuss with Sawbuck

Make roof repairs

- The primary debris guards are not sealed to the roof,  Not sure what this is about

- The debris puards should be removed from the secondary drains. Mot sure what this is about

- The cap should be removed from the plumbing vent at the left side roof. Henry will investigate this

- The elimination of low spots that accumulate standing water.  Already done per Henry

- The gutter downspouts should be made to discharge away fiom the house, Henry will discuss with
Therefore, a splashblock should be placed under each downspout to direct the Chris Myers
water away from the foundation. This on the left side of the house.

Further investigation of fire sprinkler controls Called fire sprinkler company. Valve not necessary. n/a
Repair garage firewall 5/8" drywall sufficient per henry
Mamtain/repair the whirlpool bath

- The jet nozzles are missing, They should be installed. Henry will call tub installer to provide

- There is no support under the tub, appropriate support should be installed. Henry will discuss with
plumbar

Maintain/repair the swimming pool and equipment

- The water distribution for the water wall should be adjusted to reduce splashing. | talked to Anthany
Sylvan vesterday.
Il try to make some
adjustmenis in the

£ fa th
CR[TER'UM ws?eu:;:};un: to sec
ReWilLIAD ENGINELRS, i 1l e olves 1He
problerm.
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EXECUTIVE SUMMARY OF FINDINGS

To help provide a perspective for the worle that we have recommended be complete before
releasing the contractor, we offer the following list of suggested repairs. This list should not be
considered all-inclusive since there will surely be other things you will want to make part of this
list. Please use this list in conjunction with this Report and the Maintenance Plan provided at the end of
this report in Appendix A.

Items to be addressed before releasing the contractor:
- Maintain heating/air conditioning equipnent

Sierra fixed today.

- Repair plumbing fixtures

Fixed by plumber  There are leaks at both recirculation pumps. Need plumber lo address
They couldn't find it I'll monitor Thm: isa pitumug leak above th:. -:q:llmg of the bascment bathroom.  Heed plumber to address
: aYe-PeITHAR ' caps. Not necessary per Hanry
Flumber is addressing 'I"here is no air gap on tl:le ice makar drain Ilnl:, In addmun we recommend that the
drain line hose be cleaned. Henry will investigate with plumber
Plumberis addressing  The locking lug is missing from one water heater enclosure, Plumber needs to fix
——Ftetabs e seromd-Hoor tettroonrieve comtrots forsomearaowfeatore—

Thischould be-invactigaied-funher  Thay are io heat tubs. n/a

Fixed by Anthony Sylvan The automatic solenoid valves on the pool fill circuit are noisy and creale a water
hammer effect throughout the house, This should be investigated further, and
repaired 1s needed. Anthaony Sylvan fixed yestarday

Harry Davis is addressing all Repair electrical system
at thesa items
- There is an open outlet at the lower patio. Discussed with electrician
- All outlets within six feet of a sink should be protected by GFCls. The outlets by
the master bathroom sinks were not, Discussed with elecirician
= There is no power at the putlet in the master closet. The cover is also missing from
this outlet, Discussed with electrician
" The outlet covers are loose at the media room wet bar cabinet. Discussed with electrician
- The door at the control box for the automated panel door can not close. The powsr
cord is routed through the door. This is for the automaled doors. Henry will contact Sawbuck
2 The whirlpool tub is not GFCI protected. Discussed with electrician
- The screws arc missing from the deadman covers at the main electrical panels. Disscussed with
- Review entire electrical system. alectrician

Also, the following items need to be addressed (not on this list);

1. Potfiller is not anchored well and droops, Meed plumber to addrese  Fixed by plumber

2. Steamer is not anchored to countertop. Meed to address with appliance company Meed somacna to address
3. Master balhroom light fixlures on mirrors are unstable. | will discuss with eleclician Harry Davis is addressing
4. Main sliding pocket doors in great room do not fully close and latch. Henry to discuss with

Sawbuick This needs atlention. The dmrwmﬂﬂlf
5. Built in wine rach in basement bar area does not hald wine bottles, may cause them to drop

down ingide. Henry 1o discuss with Absolute Closels Meed to find 2 solution with AbsolubcMrWILLItE ENGIREE
6. | may have the final drywall, paint, & growting touch ups done in the next month or so. | will

mark areas with blue tape,

7. All double screen doors have no "stop,” allowing them to slids all the way off to the side of the

double patic doors in 3 areas. Meed fo ask door company about this, Door company needs lo address this issue
8. I'm still waiting for the correct stone top to b2 installed in the main ficor pawdar roam. | had DEF000181
Ashley Rogers emailad me 211 3/2015 saying she was working on it This has not been addressed yet
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. Make interior repairs

Mota majorissue  The drywall is damaged at the right side mechanical closet. Not a problem, but Henry will discuss
Plumbers have fivad: | will chack The whirlpool tub is not supported from the floor. Henry will talk to plumber about this
Harry Davis to address The cover is missing from the vent fan in the media room. (Electrician knows about this)
Harry Davis to address There is 2 loose light fixture in the master shower. (Electrician also knows aboul this)
Sierra knows and says will fix The access cover at the basernent hall does not close properly. Sierra will fix. Talked to Chris today

——Fheremrenoscoomdary-tatchosomthe patto-shdingghissdoors. Not necessary per Henry

——Bnebumervalvesbthe patiogritHs not-fanctional-n/a. Appears to be working fine,
-l - ta e meren b edrao i sborres

- Repair exterior

Walting JD Stairs to replace - The handrail has been removed from a second floor window. The handrail should
be properly replaced or the wall penetrations sealed. (You already know about this)
Will address with final touch-up l'hc gmrut is mlssmg ﬁ'um Ihe. ttin jmnts on the patm stairs, Will addrese with final touch ups
6t ciicherm Mot naeded per Henry

Ask Chrig - There ig mﬁmshed stucco surﬁam at the n:nnl." feature. Henry will discuss with Chris hyars
Door company is supposad tofix The screens for the patio slider doors do not latch. Discussed with door/window company today
Door company needs to fix - The patio slider in the basement media room does not latch. Henry will talk to door company
Sawbuck needs to fix ASAP - The automated pancl doors do not close properly. Henry will discuss with Sawbuck

- Make roof repairs

Mot sura what this is about
3l . : aFy-drts. Mot sure what this is about
Henry to investigate Thc v:ap stuld b: n:nmv:d fn:m: thc plumbmg v::ul dl. the lefl side rool, Henry will investigate this
i 8 : ate standing water  Already done per Henry
Ask Ghris 'I‘he guttar downspﬂuts slmuld be made to dlscharge awsy from the house. Henry will discuss with
Therefore, a splashblock should be placed under each downspout to divect the  Chris Myers
water away from the foundation. This on the left side of the house,

Called fire sprinkler company. Valve nol necessary. nfa

———Frthrerinvestpaereieespenidereanteed
——Repairgarsgefirewal 5/8" drywall sufficient per henry
———Muaintaindrepairthe-whislpoet-bath

Plumber to supply jets  The jet nozzles are missing. They should be installed. Henry will call tub installer to provide

Blumber fixed: | will check  There is no supporl under the tub, appropriate support should be installed. Henry will discuss with
plumbar

- Maintain/repair the swimming pool and equipment

| think Anthony Sylvan adequately The water distribution for the water wall should be adjusted to reduce splashing. | 1alked ta Anthony

addrassed this; | will monitor Syhan yesterday.
Il try o make some

adjusimenis in the
i r th
CRITERILUMA® et urs s se6
I AR EADINETS if this resolves the
problem.
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EXECUTIVE SUMMARY OF FINDINGS

To help provide a perspective for the worl that we have recommended be complete before
releasing the contractor, we offer the following list of suggested repairs. This list should not be
considered all-inclusive since there will surely be other things you will want to make part of this
list. Please use this list in conjunction with this Report and the Maintenance Plan provided at the end of
this report in Appendix A.

Items to be addressed before releasing the contractor:

- Maintain heating/air conditioning squipment

. Sierra fixed today.

; = S o SrnRHe] Fen-BPR-LaRt Naot necessary per Hanry
Plumber Is addressing Thm'e 18 no air g:ap on l:he ice maker drain Eme In addition, we recemmend that the
drain line hose be cleaned, Henry will investigate with plumber
Plumber is addressing  The locking lug is missing from one water heater enclosure. Plumber neads to fix
Thischould-be-imvestigatad-farthor,  They ara to heat tubs. nia
Fixed by AnthonySyivan TFhe-automatic-solenoid-vatves o the pootfitlcircwitarcnotsy-and-creatca-water—
%ﬂmﬁﬂﬁﬂﬁ%&#&fﬂuﬁaﬂﬂ%ﬁ%ﬂ%&&hﬂﬂd—h&ﬁmﬂgﬂad—ﬁ&ﬁhﬂrmd—

Harry Davis is addressing all  E.epair electrical system
of these items
- There is an open outlet at the lower patio. Discussed with electrician

- All gutlets within six feet of a sink should be protected by GFCls. The outlets by
the master bathroom sinks were not, Discussed wilh electrician

) : . _ _. e
Ill.“" “I =y FEE. oo ;:= R e e

- The outlet covers are loose at the media room wet bar cobinet. Discussed with electrician

el s ! afs Henry will contact Sawbuck
- The wharlpuul lul} is : not GFCI pmtncted Dlscﬂssed wulh electrician
- The screws are missing from the deadman covers at the main electrical panels, Disscussed with
= Review entire electrical system. slectrician

Alsn, the following ilems need to be addressed (not on this list):
et s e s e et dempns S ixEd by dlunoe

2 Gleameria-not-anchered-to-counterop—Need to-pddress-with-epplianas-eompany- Need someone to address

3. Master bathroom light fiures on mirrors are unstable. | will discuss wilh eleclician Harry Davie Is adcressing

4. Main sliding packet doors in graat room do not fully close and lateh. Benry to discuss with

Sawhuck This needs aliention. The dmrmmmﬂﬂ ;
5. Buill in wina rack in basement ber area does not hold wine bottles; may cause them to d

down inside. Henry to discuss with Absolute Clossts | am meeting with Jay W'H‘ﬂ’ﬁbﬂﬂh‘mmumm ENGINEERSY

6. | may have the final drywall, paint, & grouting teuch ups done In tha next month or so. | will

mark araas with blue tapa.

7. All double screen deors have no "siop," allowing them to slide all the way off to the side of the

double patio doors in 3 areas. Need to ask door company about this. Door company needs to addrass this issus

DEF000211
JAD02100
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- Make interior repairs

Nota majorissue  Fhe-drywatHs-demaged-at the rightside mechanical-closct—Not-s-preblemrbut-Herry-wildiseuss-
Plumbers have fixed; | will check The whirlpool tub is nat supported from the floor, Henrny will talk to piumber about this

Harry Davis to address The cover is missing from the vent fan in the media room. (Electrician knows about this)

Harry Davis to addresa There isa-tooseHght-fixturetrthe-master-shower—Elestricier-aise-knowe-about-this}

Sierra knows and says will fix The access cover at tl'rc baa.cmcm hall docs not lL'-lD.EI: pmpcrly Sierra will fix. Talked to Chris today
. 5. Not necessary per Henry

- Repair exterior
WitingJB-Glairstereplace—————Fhe hamdrai s
Will address with final touch-up The grout is ml$$1ﬁg Frum the tile Julnts on the pntm stairs. W“ address With f|na| touch ups

- 8 3 q dteken: Not heedad per Henry

Ask Chris - T]mru is um" nlshed stucco surfaue at tl’lt‘. 1 uuf‘ feature. Henry will discuss with Chris Myers
Wrmpm&hﬁ:—?hemm&&mﬂtﬂﬁﬁ#&mmhﬂwﬁﬁtﬁﬁmmmﬁﬁm
Door company neads to fix - - EE0EE
Sawbuck noeds to fix ASAP - The aummated panel dmrs do not close pmperlf,' Henn_.r w|!| discuss with SEwbu:k

- Make roof repairs

H—T.hc-pimq,ndahnsﬁmds-mumm ot sure what this is about
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OPPS
Rusty Graf, Esq.

BLACK & LOBELLO
10777 West Twain Avenue, 3™ Floor
Las Vegas, Nevada 89135

|| MNevada Bar No. 6322

Telephone: (702) 869-8801

” Facsimile: (702) 869-2669

E-mail: rgrafi@blacklobello.law
Artorney for Plaintiff

| DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE | CASE NO.: A-18-782494-C
FOLINQ, an individual, DEPT. NO.: XXIV

[ Plaintiff,

& PLAINTIFFS’ OPPOSITION TO
DEFENDANTS® MOTION TO DISMISS
TODD SWANSON, an individual: TODD | PLAINTIFFS® SECOND AMENDED
SWANSON, Trustee of the SHIRAZ TRUST: | COMPLAINT

| SHIRAZ TRUST, a Trust of unknown origin;
LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES I through 3,

Defendants.

COMES NOW, Plaintiffs JOSEPH FOLINO and NICOLE FOLINO, by and through
Rusty Graf, Esq. of Black & LoBello, their attorney of record, and hereby submit their
| Opposition to Defendant’s Motion to Dismiss Plaintiffs’ Second Amended Complain. This
Opposition is made and based upon the Memorandum of Points and Authorities attached hereto,
all exhibits attached hereto, and any oral argument as may be entertained by the Court at the time
and place of the hearing of this matter.
M
1
i
M
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ROCEDURAL HISTORY

On October 19, 2018, Plaintiffs filed their initial Complaint for Defendants’ failure to
disclose known water Icaks and issues with a plumbing system prior to the sale of real property.
Defendants filed their first Motion to Dismiss on February 4, 2019, but it was not granted, and
the Court instead granted Plaintiffs leave to amend. On May 20, 2019, Defendants filed their
second Motion to Dismiss. On July 18, 2019, the Court dismissed several of Plaintiffs claims,

but denied Defendants’ motion to dismiss the claim for fraud and claim of concealment in

violation of NRS 113,

Plaintiffs then filed their second amended Complaint, with the surviving claims of fraud
and concealment in violation of NRS 113 on September 4, 2019. Inexplicably, Defendants have
brought the instant Motion te Dismiss these same claims, which the Court refused to dismiss less
than three months ago, alleging no new facts which support a different outcome than their past

already decided Motions to Dismiss. This is an attempt to delay the discovery process.

1L
1 CTION

As is clear from the short procedural history above, Defendants have little grasp of the
requirements for a successful Motion to Dismiss. Plaintiffs assume this, as there is no other
logical explanation for (1) a third motion on issues that the Court has already decided twice and
(2) the strange hybrid motion that Defendants have produced which is nominally a motion to
dismiss but is written as if it is a motion for summary judgment. Not a single discovery act has
been taken in the case. The Court has yet to conduct the NRCP 16.1 conference. In the interest of
expediency, Plaintiffs would respectfully suggest that in future motions Defendants focus on
issues that have not already been clearly decided and, perhaps more importantly, determine

which type of motion is appropriate for the circumstances rather than creating a hodgepodge of
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10777 W. Twain Avenue, 3 Floor

different standards and requests that the uncharitable might call nearly indecipherable. See

Defendants’ Motion 1o Dismiss Plaintiffs ' Second Amended Complaint.

IIL.
“UNDISPUTED FACTS”
Defendants begin their argument by listing a series of “undisputed™ facts. Again, not a

single discovery act has been taken. The primary issue here is that Defendants seem to have
mistaken the term “undisputed” to simply mean alleged, as many of these facts are heavily
disputed. Plaintiffs do not dispute the fact that (1) there were previous water leaks at the
property;' (2) that Rakeman Plumbing invoiced and submitted a warranty claim for one of these
leaks; and (3) that Defendants did not disclose any leaks in their October 24, 2017 Sellers Real
Property Disclosure Form (“SRPD”). However, Plaintiffs do dispute Defendants assertions that
(1) the leak was completely repaired, as there have been subsequent leaks; and (2) that no
information about the repair other than completion was reported to Defendants. Further, there is
clearly a dispute of material facts as Plaintiffs assert that there were more than the two incidents
of water leakage, that there was a systemic defect in the plumbing system that was never repaired
(even if Rakeman believes they identified all of the damages), and that the Upnor fittings
(referenced in the Rakeman affidavit) were all defective. However regardless of the status of

these facts, as stated below, Defendants’ Motion to Dismiss lacks merit.

1V.
ARGUMENT
A, Summary judgment is not warranted as to Plaintiffs’ claim for concealment.
As discussed above, though Defendants call this a Motion to Dismiss, they immediately

enter into a summary judgment analysis, Defendants are correct that under NRCP 56(a) the court

' The admission of which is a violation and in contradiction of the requirements of the NRS 113 Sellers
Real Property Disclosure Form (“SRPD™)

Page 3 of 16
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may grant summary judgment, if the movant shows that there is not genuine dispute of material
facts and that the movant is entitled to judgment as a matter of law. Wood v. Safeway, Inc., 731,
121 P.3d 1026, 1031 (2005). However, this is generally done by filing a Motion for Summary
judgement rather than a Motion to Dismiss that requests summary judgment. See NRCP 56.
However, being understanding of the Defendants apparent difficulty distinguishing between the
two standards, Plaintiffs will respond to the Motion for Summary Judgment within the Motion to

Dismiss.

Evidence presented in support of a motion for summary judgment must be construed in
the light most favorable to the nonmoving party, and facts demonstrating the existence of a
genuine issue will preclude an unfavorable summary judgment. Sustainable Growth Initiative
Committee v. Jumpers. LLC, 22 Nev. 53, 61, 128 P.3d 452, 458 (2006). A factual dispute is
genuine when the evidence is such that a rational jury could return a verdict in the nonmoving
party's favor. Wood v. Safeway, Inc., 121 Nev. 724, 732, 121 P.3d 1026, 1031, 1032 (2005).
When ruling on a summary judgment motion, "[a]ll of the nonmovant's statements must be
accepted as true.” Jones v. First Morigage Company of Nevada, 112 Nev. 531, 534, 915 P.2d
883, B85 (1996). See also, Harrington v. Syufy Enterprises, 113 Nev. 246, 248, 931 P.2d 1378,
1379-80 (1997). Further, "a court should exercise great care in granting summary judgment; a
litigant has a right to trial where there is the slightest doubt as to the facts." (emphasis

added) See Nehls v. Leonard, 97 Nev. 325, 328, 630 P.2d 258, 260 (1981).

Defendants argue that, under NRCP 56(c)1(A), they may establish facts as undisputed
using an affidavit. See MRCF 56(c)l(4). This is incorrect. The actual standard is that a party
asserting that a fact is or is not genuinely disputed must cite evidence in support of that assertion
and that can include affidavits. /@ However, simply offering an affidavit in support of a position

does not establish it as an undisputed fact. Jd. Especially, when those facts are contradicted by
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real admissible evidence and facts. Further, as stated above, all facts, statements, and evidence
must be viewed in the light most favorable to Plaintiffs, as Defendants are the moving party.
Sustainable Growth Initiative Committee v. Jumpers. LLC, 22 Nev. 53, 61, 128 P.3d 452, 458
(2006).

Defendants go on to assert that the affidavit of Rakeman has shifted the burden of proof
to Plaintiffs to “present specific facts showing a material issue of fact.”? This is incorrect, not
because defendants have misstated the law, but because they completely misinterpret what the
Rakeman affidavit establishes. All it proves is that a repair was conducted, not that Defendants
did not engage in misrepresentation, concealment, and fraud. Further, Plaintiffs assert that there
were more than the two incidents of water leakage and that there was a systemic defect in the
plumbing system that was never repaired by Rakeman or any other contractor. These disputes
over key facts make Defendants’ Motion to Dismiss inappropriate, as the claims have been plead
sufficiently and no discovery has yet taken place to further uncover the existence of admissible
evidence in support of Plaintiffs’ assertions. Further, Defendants’ Motion for Summary
Judgment, within their motion to Dismiss, is even less applicable to the current situation as there
are key facts that remain unknown without discovery and all assumptions and inferences should

be made in favor of Plaintiffs as the non-moving party.

Defendants argue that under Nelson v. Heer and NRS 113.140, they did not commit
concealment because they were not “aware” of the defect after they believed it repaired.’
Defendants then go into an extensive analysis of the Court’s holding in Nelson, and also of the

word “aware”, and what it means to be aware and have knowledge of something, but this

? Defendants® Motion to Dismiss, pg. 7.

1d.
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discussion is totally irrelevant. Moreover, this is nonsense! Defendants are correct that in Nelson
the Court found it was not concealment for a seller not to disclose past water damage they
believed repaired. Nelson v. Heer, 123 Nev. 217, 163 P.3d 420 (2007). However, Defendants
ignore a key difference between the holding in Nelson and the current situation. Mamely that,
unlike in Nelson, Defendants explicitly lied on the SRDP, and this is true regardless of what they

were told about the repairs by Rakeman. /d.

At least 10 days before residential property is conveyed to a purchaser the seller “shall
complete a disclosure form regarding the residential property.” See NRS 173.130¢1)(zz). Here, the
SRPD for the sale asked if Defendants were aware of any “previous or current moisture
conditions and/or water damage”. (emphasis added) See attached Exhibit 1, Seller’s Real
Property Disclosure Form. This is explicitly clear. It does not matter whether Defendants believe
that the repair removed their awareness of the issue, because the question did not only ask about
current issues. It specifically asked if there were any “previous” moisture conditions or water
damage.® A repair does not remove one’s awareness of previous occurrences. Despite this, on the
SRPD Defendants indicated no, that they were not aware of any previous moisture conditions or

water damage.® This is concealment, and the Rakeman affidavit has no relevance.

It’s not like Nelson, where it is unclear what the SRPD form actually asked, The Court
merely held that the seller had no affirmative duty to disclose something they did not know

materially and adversely affected the value of the property. Nelson v. Heer, 123 Nev, 217, 163

“ See attached Exhibit 1, Seller s Real Property Disclosure Form, Pg. 2, Question 1.

*1d.
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P.3d 420 (2007). Here, the seller was asked an explicit question about past occurrences, not just

whether an issue still existed, and they gave a demonstrably false and misleading answer.®

Further, though the concealment is obvious, it should be reiterated that the standard for
summary judgment requires that all facts and inferences be interpreted in the light most favorable
to the non-moving party (Plaintiffs). Sustainable Growth Initiative Committee v. Jumpers. LLC,
22 Nev, 53, 61, 128 P.3d 452, 458 (2006). More importantly, Plaintiffs allege there were more
than two previous water leaks. Plaintiffs also dispute the allegation that the water leak was even
repaired, as there were systemic defects in the plumbing system that were never addressed by
Rakeman. Therefore, viewed through the legal standard that requires all facts and inferences be
interpreted in the light most favorable to the non-moving party, it is impossible to conclude that

Defendants have met their burden and should be granted the Motion for Summary Judgment.

B. Summary judgment is not warranted as to Plaintiffs’ claim for fraud.
Defendants conclude their Motion by stating that if the Court grants the Motion for

Summary Judgment as to the concealment claim, then the fraud claim will necessarily fail as
well.” Defendants are correct that fraud requires (1) that the Defendants made a false
representation or misrepresentation of fact; and (2) that the Defendants had knowledge or belief
that the representation was false. Jordan v. State ex rel. Dep 't of Motor Vehicles & Pub. Safety,
121 Nev. 44, 75, 110 P.3d 30, 51 (2005). It is somewhat inexplicable that Defendants would state
these requirements, then assert that “Rakeman Plumbing’s completed repair eviscerates the

factual allcgation that the Defendants made a false representation.” Further, Plaintiffs already

f1d.

7 Defendants’ Motion to Dismiss, pg. 9.
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allege that there were systemic problems with the plumbing system which Rakeman did not

repair, and there were more than the two water lcakage incidents Defendants’® claim occurred.

Defendants themselves attached the SRDP to the instant motion.” Presumably this means
they are aware of its content and the representations they made to Plaintifts. Therefore, it is
utterly illogical and offensive for them to claim that Rakeman’s completed repair “eviscerates™
Plaintiffs” claim of fraud, when they admit themselves that there were leaks a plumbing company
was required to repair, and yet they still answered “no”™ to the SRPD question. The SRPD asked
if the Defendants were aware of any “previous or current moisture conditions and/or water
damage”. (emphasis added) See attached Exhibii I, Seller’s Real Property Disclosure Form.
Unambiguously, this is (1) a false representation or misrepresentation of fact by Defendants; and
(2) Defendants admit they had knowledge that the representation was false. Again, the standard
for determining summary judgment requires that all facts and inferences be interpreted in the
light most favorable to the non-moving party (Plaintiffs) and, therefore, there is no way that
Defendants can prevail. Sustainable Growth Initiative Committee v. Jumpers. LLC, 22 Nev. 53,
61, 128 P.3d 452, 458 (2006). Going a step further, the SRPD is a due diligence form to aid a
buyer of real property in determining if they want to proceed with the purchase. If it is
reasonable for a buyer not to proceed with the sale after notice of a prior water leak, then the

failure to make it known to the buyer is just as unreasonable.

V.
CONCLUSION
The issues presented by Defendants have already been decided by the Court multiple

times.'” This new Motion for Summary judgment, couched in a Motion to Dismiss, brings

? Defendants’ Motion to Dismiss, Exhibit B,

1 Defendants’ Motion to Dismiss, pg. 4-5.
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nothing new to the table and is a blatant effort by Defendants to delay and inconvenience
Plaintiffs while driving up litigation costs. Rakeman’s affidavit, presented as some ground
breaking evidence, is not even relevant. It does not matter whether Defendants believe the repair
had taken place, they still lied on the SRDP and in doing so engaged in fraud and concealment.
Further, without allowing for discovery Plaintiffs’ do not have access to the documents and
additional evidence necessary to demonstrate that there were more leaks than Defendants claim
and that there was systemic problem with the plumbing system that was never addressed. They
cannot, and should not, be allowed to continue filing motions over the same issues in an attempt
prevent the discovery process and to exhaust and dissuade Plaintiffs from recovering their

damages. Therefore, Defendants’ Motion to Dismiss should be denied and Rule 11 sanctions

should be imposed.

VI

PLAINTIFFS' COUNTERMOTION TO COMPEL DISCOVERY

It is essential to reiterate the fact that absolutely no discovery has occurred to this point.
There is evidence that can be obtained in discovery to refute this Motion and the erroneous
factual assertions contained therein. The instant Motion by Defendants is an end around the due
process rights of the Plaintitfs to obtain those documents in discovery. Therefore, in addition to

denying Defendant’s Motion, the Court should grant Plaintiffs’ Countermotion to compel

discovery.

The newly revised NRCP 56 provides that when facts are unavailable to the nonmowvant
(here Plaintiffs), then the nonmovant may show by affidavit the specified reasons it cannot
present facts essential to justify its opposition, and the Court may then allow time to take

discovery. See NRCP 56(d). Here, as has been specified in the below declaration of Plaintiffs’
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counsel Rusty Graf, Esq., there are essential facts to Plaintiffs’ opposition which cannot be
demonstrated because no discovery has been conducted. It is ridiculous for Defendants to
suggest that Plaintiffs” claims should be dismissed or summary judgment entered against
Plaintiffs, all on the basis of a disputed affidavit of a plumbing company, when Plaintiffs have
not even been able to engage in discovery to access to the information necessary to fully refute
that affidavit. Therefore, Plaintiffs respectfully request that the Court order that the discovery

|| process continue for this case.

VII.
PLAINTIFFS' COUNTERMOTION FOR RULE 11 SANCTIONS
" COMES NOW, Plaintiffs JOSEPH FOLINO and NICOLE FOLINO, by and through

Rusty Graf, Esq. of Black & LoBello, their attorney of record, and hereby submit their Motion

For Sanctions Pursuant To NRCP Rule 11 And For Attorneys’ Fees And Costs seeking the

" following relief:
1. An Order issuing Rule 11 Sanctions against Defendants;

“ 2. An Order for reasonable Attorney’s Fees and Costs for having to oppose this

duplicative and baseless motion; and

|| 3 For such further relief as the Court deems appropriate, including limiting the

manner and type of future procedural motions to the Court.

|| This Motion is made and based upon the following Points and Authorities, the attached
Exhibits and evidence, the papers and pleadings on file herein, and any oral argument or
evidence as may be adduced at the hearing of this matter, including but not limited to the

following Exhibits cited in the Motion:

I
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A. Declaration of counsel in support of motion for rule 11 sanctions and to conduct

discovery.

I, Rusty Graf, Esq., declare as follows:

X That I am an attorney duly licensed to practice law in the State of Nevada. I have
personal knowledge of the matters stated herein and am competent to testify thereto. I am
counsel for the Plaintiffs, JOSEPH FOLINO and NICOLE FOLINO in this matter, and I am
making this Affidavit in support of their Motion for Sanctions Pursuant to Nevada Rule of Civil

Procedure 11 and for Attorneys’ Fees and Costs for previous motions and hearings.

o On September 24, 2019, counsel for Defendants, Christopher M. Young, Esq.,

filed the instant motion seeking dismissal of Plaintiffs’ Second Amended Complaint.

8 That this Motion to Dismiss Plaintiffs’ Second Amended Complaint involves
issues that have already been decided by this Court.

4, Defendants offer no new evidence in support of their position other than an
affidavit by the plumbing company which has no relevance to the situation.

5: At a minimum, Declarant is aware that the Uponor fittings and the potential
defective nature of those fittings has been litigated. The affidavit of Rakeman only states that the

one fitting and the damage it caused were repaired.
6. Based on the pleadings and evidence available, that this Motion was filed for the

purpose of delaying, harassing, and increasing litigation costs for Plaintiffs.

% Mo discovery has yet been conducted in this case and it is my belief, based on the
pleadings and evidence available, that evidence can be obtained through discovery that will

refute Defendants™ Motion to Dismiss and will be relevant to Plaintiffs’ case at trial.

Page 11 of 16
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8. As of this date, Defendants have not withdrawn this Motion.

9. The estimated fees and costs Plaintiffs have incurred due to Defendants’ efforts to

delay, harass, and increase litigation costs is $2,417.26.

10. I declare under penalty of perjury under the laws of the e of Nevada (NRS

53.045) that the foregoing ig true and correct.

" Executed this ﬁﬁf October, 2019,

B. Defendants have violated NRCP 11 and it i
sanctions.

“ Rule 11 "provides for the imposition of sanctions when a motion is frivolous, legally

unreasonable, or brought for an improper purpose.” (emphasis added) Fep. R. Crv. P. 11(b); Conn
v. Borjorquez, 967 F.2d 1418, 1420 (9th Cir. 1992); McMahon v. Best, 2000 WL 1071828, *6
" (N.D. Cal. 2000). Rule 11 sanctions may be imposed upon litigants and counsel who file baseless
papers without first conducting a reasonable and competent inquiry. Schutts v. Bentley Nevada
Corp., 966 F. Supp. 1549 (D. Nev. 1997). The test for determining whether a Rule 11 violation has
occurred is one of objective reasonableness. Operating Engineers Pension Trust v. G.C. Wallace,
Inc., 159 FR.D. 536, 539 (D. Nev. 1994).

|| Rule 11 provides in pertinent part:

(b) Representations to Court. By presenting to the court (whether by signing, filing,
" submitting, or later advocating) a pleading, written motion, or other paper, an
attorney or unrepresented party is certifying that to the best of the person’s
knowledge, information, and belief, formed after an inquiry reasonable under the
" circumstances,—

(1) it is not being presented for any improper purpose, such as to harass or to

cause unnecessary delay or needless increase in the cost of litigation,
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(2) the claims, defenses, and other legal contentions therein are warranted by
existing law or by a nonfrivolous argument for the extension, modification,
or reversal of existing law or the establishment of new law;

(3) the allegations and other factual contentions have evidentiary support or,
iff specifically so identified, are likely to have evidentiary support after a
reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on a lack of information or
belief. (Emphasis added).

Here, Defendants have clearly violated Rule 11 by introducing a motion for the purpose of
harassment, delay, and to increase litigation costs. As outlined above, Defendants’ Motion to
Dismiss Plaintiffs’ Second Amended Complaint is the third time that Defendants have asked the
Court to rule on the same issues. This Court has found that the Plaintiffs® claims of concealment
and fraud are valid and should not be dismissed. When Defendants continue to file motions
seeking the dismissal of the same claims, the only reasonable conclusion is that they have an
improper purpose. The Defendants have previously made the arguments in the current motion.

At this point they cannot legitimately believe they have a legal basis to stand upon. Rather,
they are simply seeking to dissuade Plaintiffs from attempting to recover by (1) causing
unnecessary delay; (2) increasing costs; and (3) harassing Plaintiffs, These are all of the improper
purposes specifically enumerated in Rule 11(b)(1). Therefore, if Defendants are unable to offer an
explanation for their continued motions on the same issues (other than their ridiculous claim that
the Rakeman affidavit is sufficient for summary judgment, despite having no relevance to the
misrepresentations made on the SEDP) then Rule 11 sanctions should be imposed.

i Plaintiffs Should Be Awarded Attorneys’ Fees and Costs for the Necessity of Filing
this Motion.

Defendants have flagrantly violated NRCP Rule 11. As such, Plaintiffs are requesting an

award of reasonable attorneys’ fees for the necessity of filing this Motion. NRS 113.150(4)

provides in pertinent part:
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" “if a seller conveys residential property to a purchaser without complying with the
requirements of NRS 113.130 or otherwise providing the purchaser or the purchaser’s
agent with written notice of all defects in the property of which the seller is aware, and
there is a defect in the property of which the seller was aware before the property was
" conveyed to the purchaser and of which the cost of repair or replacement was not limited
by provisions in the agreement to purchase the property, the purchaser is entitled to
recover from the seller treble the amount necessary to repair or replace the defective part
" of the property, together with court costs and reasonable attorney’s fees.” See NRS
113.150.

Further, NRS [8.010(2)(b) provides that the court may award attorneys’ fees “when the

court finds that the claim, counterclaim, cross-claim or third-party complaint or defense of the

opposing party was brought or maintained without reasonable ground or to harass the prevailing -
party.” See NRS 18.010¢2)¢b). Additionally, the statute goes on to read that “The court shall
liberally construe the provisions of this paragraph in favor of awarding attorney’s fees in all
|| appropriate situations.” /d.

As demonstrated above, Defendants have clearly violated NRCP Rule 11 by seeking to
\ relitigate decided issues in perpetuity or until they receive the desired outcome. Defendants’
| Motions have been brought without reasonable grounds and for either the purpose of harassment,
delay, or increasing litigation costs. Therefore, pursuant to NRS 18.010 (and NRS 113), the
Court should liberally construe the provisions of NRS 18.010 “in favor of awarding attorney's
fees in all appropriate situations.” Id. The Defendants’ blatant violation of NRCP Rule 11,
coupled with the relevant authority, demonstrate an award of attorneys” fees is appropriate.

|| I
i
i
M
W
I
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D. “onclusi
For the forgoing reasons, Rule 11 sanctions should be imposed upon Defendants and

Plaintiffs should be awarded their fees and costs incurred in preparing the opposition to

Defendants” Motion to DEiss Plamntiffs’ Second Amended Complaint.

DATED this *) day of October 2019
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10777 W. Twain Avenue, 3° Floor
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BLACK & LOBELLO
Las Vegas, Mevada 89135
(702) B69-BE01 FAX: (702) 369-266

10777 W. Twain Avenue, 3% Floor
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CERTIFICATE OF MAILING

Pursuant{to NRCP 5(b), I certify that I am an employee of BLACK & LOBELLO and that

on the 3 day of October 2019, I caused the above and foregoing document Plaintiffs’
Opposition To Defendant’s Motion To Dismiss Plaintiff's First Amended Complaint; to be

served as follows:

[ ] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and

[X] by electronic service through Odyssey, Clark County Eighth Judicial District Court’s
electronic filing/service system;

[ ] pursuant to EDCR 7.26, to be sent via facsimile;

[ ] Thand delivered

to the party or their attorney(s) listed below at the address and/or facsimile number indicated
below: -

Christopher M. Young, Esq.
Nevada Bar MNo. 7961
Jay T. Hopkins, Esq.
Nevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128

and that there is regular communication by mail between the pl
addressed. ( )

! | o

s A i ;' T
."1:,;'_?’1_“_‘_‘;_,/ . . r'/ﬂ- /k '!

AnEmployee of Black & LoBetto”
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darioong signatune verdfication; .o

SELLER’S REAL PROPERTY DISCLOSURE FORM

In accordance with Nevada Law, a seller of residential real property in Nevada must disclose any #nd all known conditions and
agpeets of the property which materially afTect the value or use of residential property in an adverse manner (ree VRS 113130 and

F13.040).

10/24/2017 Do you currently occupy or have YES HO

Date
you ever accupled this property?

Property address 42 Meadowhawk Lane

Effective October 1, 2011: A purchaser may not walve the requirement 1o provide this form and a seller may not require a
purchaser to waive this form. (VRS 11313003}

Type of Seller: [ Bank (financial institution); [lAsset Management Company; ElOwner-oeeupier; Cother:

Purpose of Statements (1) This statement is o disclasure of the condition of the property in complience witl the Seller Real Property
Disclosure Agt, elfective Jammry 1. 1996, (2) This statement is a disclosure of the condition and information eoneeming the property
known by the Seller which materially affects the value of the property. Unless otherwise ndvised, the Seller docs net possess any
expertise in constrisction, architeciure, engineering or any other specific arca related to the construstion or condition of the improvements
an the properly or the land. Also. unless oltherwise advised, the Seller has not conducted any inspeetion of generally inaccessible sreas
cuch a5 the foundation or roof, This statement is not o warranty of any kind by the Seller or by any Agent representing the Seller in this
transaction and is not a substilute [or any inspections o warrantics (he Buyer may wish to oblain. Systems and applisnces addressed on
this form by the selier are not part of the contractual agresment as to the inclusion of any system or appliance as part of the binding
agrecment.

Instructions to the Scller: (1) ANSWER ALL QUESTIONS, (2) REFORT KNOWN CONDITIONS AFFECTING THE
PROPERTY. (3) ATTACH ADDITIONAL PAGES WITH YOUR SIGNATURE IF ADDHTIONAL SPACE IS REQUIRED. (4)
COMPLETE TIIS FORM YOURSELF. (5) IF SOME ITEMS DO NOT APPLY TO YOUR PROPERTY, CHECK N/A (NOT
APPLICABLE). EFFECTIVE JANUARY 1, 1996, FAILURE TO PROVIDE A PURCHASER WITIL A SIGNED
DISCLOSURE STATEMENT WILL ENABLE THE PURCHASER TO TERMINATE AN OTHERWISE BINDING
PURCHASE AGREEMENT AND SCEK OTHER REMEDIES AS PROVIDED BY THE LAW (5ee NRS HAIS0).

Sysiems ! Appliances: Are you avare of any problems and/or defects with any of the follawing:

YES NO NA YES

NO N/A

Electrical System oo, B O Shower(s) ..ol B 0
Fid 17111101 11 PR TR e [ S - N 1 | ikl snneamnsedd H H
Sewer System & line............ O @ 0O Sauna / hot twh(s). v B O
Septic tank & leach field........ O I O Built-in microwave ................d & O
Well & PUMP oo O O A Range / oven / hood-fan.......... O B 0O
Yord sprinkler system(s).......0 B O Dighwasher......o..... L0 B 0O
FOUMIBINTSY 1ovverrererersnessnsssarens L O Gearbage disposal 0 B 0O
Heating system................ O | 0O Trash compactor wad B0
Cooling system v 1 E O Central vaouuiM..cremeeeeeeeeld - B O
Solar heating system ... O @& Alarm sYStem. s B 0O
Fireplace & chimney.... e | ] a owned.. i leased.. [
Wood burning system ... 0O [& Smoke detector. e B 0O
Garage door opener. .........[1 E 0O [Tt | SRS o [N -t [ |
Water treatment system(s) ...0 K 0O Data Communication line(s)..0 & O

owned.. K] leased O Satellite dish(es) ... B O
Water heateron e E O owned.. B leased.. O
TOMBHS) -.cnrremrreesssemrreerrmssaernee O Other o & 0O
Bathtublg) ..ccoiisnissesicasvons [ |

EXPLANATIONS: Any "“Yes" must be fully explained on page 3 of this form. I i

5 Limy

Sailerft) Initials Buyer(s) Infittals

Mevada Real Estate Division Page | of 5 Soller Renl Property Disclosure Form 547
Replaces all previous versions Revised 077252017
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detioep signatusa varifieathonc .o | on Ve i - =X

Property conditions, improvements and additional informations ... ... ............ ¥YES NO MNA
Are you aware of any of the following™
1. Strocture:
{0} Previous or current moistare conditions and/or water damEEET cu.eweviiiiisee iossemsanssierene SRR ~ O i
(BY ANy SEUCIITAL TRBEGLT cuise s nmiinn iamass sunnmmsmms sy s sasins s pabst s bk S b5 347 8 S S bt e b e aen A i e O B
(€} Any construction, modification, allerations, or repairs made withowt
required stale, City or county DUTKIINE PEIMIIET ... oo oo iisieis dns cha s iaes bssans s sdbnin sbbon s bhadnsdadnrs shne o
(d) Whether the property is or has been the subjeet of a claim governed by
NES 40.600 to 40.695 (construction defect elaims)? ... R T B i e S B e ol g O
{If seller answers yes, FURTHER DISCLOSURE 1S REQUIRED)
2. Land / Foundation:
(a) Any of the improvements being located on unstable or expansive 0017 ..o.oon e e e e O =
(b} Any Fundation sliding, sewing, movement, upheaval, or earih stability problems
that lave occurred an the property? .. .. d @A
{e) Any drainuge, flooding, water s*el..pag.e ar hugh ater t.LbLe'? i R S O B[
(d) The property being located in a designated flood plain? ..o, AR R R e P |
(¢} Whether the property is loeated next to or near any known future development? .ooovnvecivivi e ieiann s ~d B
() Any encroachments, casements, zoning violations or nonconfomming Lses? ... vesiis i . O B#
(g) Isthe property adjocent (0 “open FNEE" JANAT ..oy i iesess i as i es i sssaranss s ca s .0 @
{7 seller answers yes, FURTHER DISCLOSURE 1S REQUIRED under NES 113.065)
& Roond - Amy ot A I e e e e O
4. Poolfspa: Any problems with structure, wall, liner, or equipment. -0 B H
5. Infestation: Any history of infestation (termites, carpenter ants, ete.)? ...oooeeee. S e O B
6. Environmental:
(&) Any subsiances, materials, or producis which may be an covironmental hazard such as
but nat limited to, asbestos, radon gas, urea formaldehyde, fuel or chemical storape tanks,
contaminated water or S0l o0 BE PRODEMYT iovii i ittt eiacaseeeeeceimee oo e e s eeasesenmemn e ee e s merssremnn s o O @
(b) Has properly been Lhe gite of a crime involving the previous manufaclure of Methamphetamine
where the subsiances have nol been removed from or remediated on the Property by a certified
entily or has not been deemed safe for habitation by the Board of Heath? ..., SRS A i o A
7. Fungi/Mald: Any previous or current fungus or mobd? .viiiiaiininin ]
8. Any features of the property shared in common with '|dju|||||:|g ]andﬂwutrs sm..h a5 wa][& imtcsl
road, driveways or other Features whose use or responsibility for mainienance may have an effec
O L ORIV e it i o o v s m it A Tl DL LR e s 0 |
9. Common Interest Communities: Any “common arens™ (heilities like poals, lennis courts, walkways or
olher areas co-owned with others) ar s homeouwner association which has any
oy o T PO T o v T e e e b R L T R e s K O
{a) Common Interest C¢mmumt}' Declaration and By W BT (oo v s o i sty B 0O
(B} Any pericdic or recurming 233061000 FEE3T woovieierr i irrerrarinrris s ssesrsms s s semsans e s a s msens inssas s saLsn B 0O
() Any unpaid assessments, fines or liens, and any wanings or notices thal may give rise o an
R L TR DB BT  conibnn cispiti o rs hm  S  r  b  e O @8
(d) Any litigation, arbiiration, or mediation related (o property or 2ommon Grea7 ... e I B
{e) Any assessments sezociated with the property (exeluding property laxes)? ...... e S R LR R EI e b E O8I0 or LID)
{f} Ay construction, medification, alterations, or repairs mede without
reguired approval from the appropriate Conmmon Interest Communily board or commitlee? .o e e eveenes O
10, Any proliems with waler qualily Or Waltr SUPPIFT ... eervsess e s ssnns saesaes s ciasssatan s sanns s sssssminss sisebs siiosmsisie O @
11. Anvy other conditiong or aspects of the property which materinlly affeet its value or use in an
adverse manner? . A R M R R s s e ) |l
12 Lead-Rased Paint: Wsts llle pmpa.m mnslnrclcd an ar I:el’an. II.I'J-I.!’TT" ..................................................... O 3@
(I yes, ndditional Federal EPA nolifieation and disclosure documents are required)
13.Water source:  Municipal B Community Well 0 Domestic Well 0 Other O
M Community Well: State Engineer Well Permit # Revocable OO Permanent O Cancelled O
Use of community and domestic wells may be subjeet to change. Contact the Nevada Division of Water Resources
far more informntinn regarding the futore use of this well.
14.Conservation Easements such as the SWNWA's Waler Smart Lnnd:mpe Program: is the ;:roperly a pam: :paan .O f
15, Solar panels: Are any installed on the property? ..... KR Ry |
IT yes, are the solar panels: Owned...d Leased.. o ar | uumncd o
16 Wastewater disposal: Bl Municipal Sewerd Septic Sysiem 0 Other O
17.This propenty is subject (0 a Privaw Transfor Fee OBIEAEONT ........viir vt sissssimssssiasnsnssssonssiosnnssissnss s ommssan m]
EXPLANATIONS: Any “Ves" must be fully explained on page 3 of this o ﬁ‘_ Vs (standard transfer tax)
Sellerfs) Initials Buyer() Initials
Mevada Henl Esiafle Division Page 2ol 5 Seller Real Property Disclosure Form 547
Replaces all previous versions Revised 07252017
Thin form presonted by Ivan © Sher | DIOES Mewads Propertles | 702-315-0223 | showings@whapiroandsher.com |“5IUHB[T'JRH5
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EXPLANATIONS: Any “Yes” to questions on pages 1 and 2 must be fully explained here.
Attach additional pages if needed.

/,@._
5 |2 L

ImET -
Sefferish hritials Buyeris) Initioly

Nevada Real Estaie Division Page 3 aof § Seller Renl Property Disclosure Form 547

Replaces all previous versions Reviced 072572017
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dotanp signature verilicabian: ... BRI A=y

Buyers und sellers of residentinl property are advised to seek the advice of an aftorney concerning their rights and abligations as sef forth in
Chapter 113 of the Nevada Revised Statutes vegarding the seller's obligation to exceate the Mevada Real Estate Division's app roved "Seller's
Real Property Disclosure Form®, For your convenience, Chapter 113 of the Nevadn Revised Statutes pravides as Tollows:
MRS 110100 Defimitions. As used in MRS 113 100 4o 113 150, inclusive, unless the context otherwiss requires:

I, “Defeet” means o condition that materially affects the value or use of reasdential properly inan odversc manner.

2, "Discloswere form™ means & form that complies with the repulations adopled pursuant to BRES 113 120

3. “Dwelling unit™ means any building, strecture or portion thereol which i3 ucoupicd as, or designed or intended for oucupancy &3, a residenee by
one person who maintains a houselold or by two or more persons who maintain a common household,

4. “Reswdenbial property™ mcans any land in this stote g which is offized not less than one nor more than four dwelling units.

5. “Beller” means a person who sells or intends o sell any residential property.

(Addud to MRS by 1995, 842, A 1999, 1444)

NRS 113,118 Conditions required for “conveyance of property” and o complete service of document, For the purposes of WES 113,100 w

103 150, dvehuesd ve:
L. A “conveyznce of progeny” ooours:
(@) Upomn the closure of any escrow apened for the conveyance; or
(b} Il an eserow has not been opened for e convevance, when the purchaser of the property receives the desd of conveyance.
2, Service ol'a document is compleie:
{a) Upon personal delivery of the document 1o the person being served, or
{B) Three days ofber the document is mailed, postape prepmd, (o Lhe person being served at his last known address.
(Added 1o MRS by 1995, B44)

NES 113,120 Repulations prescribing format and contents of form for disclosing condition of property. The Real Estate Division of the
Department of Business ond Industry shall pdopt regelations prescribing the farmat and conters of 2 fonn for disciosing the condition of residentinl
proqpeny offered for sale. The regulations must ensure that the fami

I. Provides for an cvaluation of the condition of any elecineal. heating, cooling, plumbing and sewer systems on the propenty. and of the conditon af
any other pspecis of the property which affect ils use or value, and allows the seller of the property Lo indieate whether or nol ench of Lose systems and
ather aspects ol the property hus a defect of which the seller s awure

2 Provides nolice:

(a) Orthe provisions of MG LS 140 and subgeetion 5 of RS 113 150

(h) That the disclosures et forth in the fonn ars made by the seller and not by his agent

(=) That the zeller’s agent, and the apent of Lhe purchaser or potential purchaser of the residenital propery, may reveal the completed form and its
gontents to any purchaser or potential purchaser of the residential property,

{Added 10 MRS by 1995, 242)

MRS 113130 Completion and service of diselosure form hefore conveyance of property; discovory or worsening of defect after service of form;
exeeplinng; waiver,

|, Excepd as otherwise provided In subsection 2

(a) AL lcast 10 days before residential property s conveyed to a purchaser:

(1) The seller shall complels 2 disclosure fonm reearding e residential property, and
{2} The seller or the seller's agent shall serve the purchaser or the purchaser’s agent with the complesed dischosure form.

(L) If, after service of the completed disclosure form but before conveyance of the property 1o the purchaser, a seller or the seller’s agent discovers & new defiect
in the residential property that was not identificd an the completed disclosure form or discovers that o defeet identificd on the completed disclosure form has
become wirrse thon was indicated on the foanm, the seller or the seller's agent shall mfoon the purchaser or the purclaser's agent of that facy, in witing, a3 soon a3
practicable afler the discovery of thot fast bul in no event kater than the eanveyanee of the praperty 1o the purchaser, I7 the seller dovs not agree to repair or replace
the deficet, the purchoser moy:

{1) Rescind the agreement Lo purchase the property, or
(2) Clese esvrow and aceepl lhe propenty with the defect s revealed by the seller or the seller’s agent withoul Rurtler recourse.

1. Subzeelion 1 does nol apply o a sale or intended sale of regidential propery:

[a) By forechosure pursuant to chapier 107 of MRS

() Belween any co-owners of the propery. Spouses or persons related within the third degree of consanpuinity.

{2} Which is the first sale of a residence thal was constructed by a licensed contraclor.

(d) By a person whe lakes empomany possession or control of or title 1o the propeny salely to facilitzie the sele of the property on behalf of a person who
relocates 10 anether coundy, slate or couniry belore title Lo the property is transforred 1o 2 purchaser.

3. A purcheser of residentiol properly miy not waive any of the reguirements of subsection 1. A seller of residential property may not require @ purchaser o
waive any of the requirements of subsection | as a condition o sale or for any other purposs.

4. 1T a sale or mtended sale of ressdential progeny i3 exempted from the requirements of subscction | pursuant o paragroph (2) of subscction 2, te trusies and
tre beneliciary of the deed of trust shall, not tater than at the time of the conveyance of the property 1o the purcheser of the residential property, or upan the request
of the purchascr of the residential property, provide:

{n) Written iotice to the purchaser of aiy delfeels in e property of which the trustee or beaeficiney, rapectively, i3 avore; and

(B} I iy defects are repaired or replaced or sllempled 1o be repaired or replaced, the contact informalion of aay assel management eompany wha provided
asgel managemont sorvices for the properly, The asset menagement company shall provide o service roport 10 the purchaser upon request,

5. As uged in this seetion:

{a) “Seller™ inchedes, without limitation, a elient as defined in BIES S45H D60,

{b) “Service report™ has the meoning :ISJ.‘.rIde toil in MBS 45 H S0

(Added 1o MRS by 1003, 843, A 1997, 340, 2003, 1339, 2005, 598; 2011, 3532)

241

o] G ol

Sefleris) initials fuverix) Initiois
Mevaila Renl Estate Divislon Paged ol 3 Seller Real Property Disclosure Form 547
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MRS 113,135 Certain sellers to provide copics of certnin provisions of NRE and give notice of cerfain seil reports; initial purchaser enfitled fo
rescind sales aprcement in certain circumstances; waiver of right to rescind,

1. Upon signing a sales agreement with the inital purchaser of residential property that was nol oecupied by the purchaser for more then |20 days
ifter substantial completion of the construction of the residential propeny, the seller shall:

{a) Provide to the initial perchasss a copy of MRS 11202 to 11 206, mclusive, and 40,600 to 40,693, inclusive;

(b} Wotify the initial purchaser of any soil report prepared for the residential propeny or for the subdivision in which the esidential property is
located; and

(&) If requested in writing by the indtial purchaser not lader than 5 days after signing the sules agreement, provide 10 the purchaser withoul cost cach
repodt described in paragraph (b) not later than 5 days aller the selier receives the wiillen reguest.

2. Mot later then 20 days after receipt of all reparts pursuant 1o paragraph (o) of subsection 1, the initial purchaser may rescind the sales ageument.

3. The initial purchaser may waive his right 1o rescind the sabes szreement pursuant o subsection 2. Such a waiver is elfective only ifitis made ina
writien document (at is signed by the purchiser.

{Added 10 MRS by 1 $%, 1444)

MRS 113,140 Disclosure of unknown defect not required; form does not constitule warranty; duty of buyer ond prospective buyer o
exercise reasonable care,

|, NES 113,130 does ned reguire a seller io disclose a defect in residential property of which he is not aware,

2. A completed disclosure fonm does not constilude on expeess or implice worranty regurding any condition of residential property.

3. Meither this chapter mor gliipler 645 of NRS relieves a buver or prospective buyer of the duty to exercise reasonabbe carg 1o protect himsell.

{Addded o MRS by 1995, 343; A 2000, 2890

MRS 113150 Remcedies for seller's defayed disclosure or nondisclosure of defects in propertys waiver.

[. Ifaseller or the scller’s agent Tails to serve 8 completed disclosure form in accordance with the requiremems of MRS 113030, e
purchaser may, at any lime before the conveyance of e property 10 the purchaser, rescind the agreement W purchase the propenty without any
penalties,

2. If, hefore the conveyance of the praperty 1o the purchaser, a seller or the seller’s agent infonns the purchaser or the purchaser's agent,
through the digelosure form or another written notice, of a defect in the property of which the cost of repair or replacement was nod limited by
provisions in the agreement fo purchase the property, the purchager may;

{a} Rescingd the agreement to purchase the property at any time before the conveyance of the property (o the purchaser: or

{b) Close escrow and aceepl the property with the delizet ag revealed by the seller or the seller’s agent wilhout further recourse.

3. Rescission of an agreement pursuant (o subsection 2 i effective only if made in writing, notarized and s¢rved not later than 4 waorking
days ofter the date on which the purchager is informed of the defecl:

(n) Onthe holder of any ezcrow opencd for the conveyanee; or

(b} I an cscrow has not been opencd for the canveyance, on the scller or the seller’s agent.

4. Excepl o3 otherwise provided in subseetion 5, il a seller conveys residential property to a purchaser without complying with the
requirements of MRS 113,120 or otherwise providing e purcliser or the purchaser’s agent with written notice of all defects in the property of
which the seller is aware, and there is a defect in the property of which the seller was aware before the property was conveyed to the purchaser
and of which the cost of repair or replacement was not limited by provisions in the agreement 1o purchase U property, the purchaser is entitled
to recover froim the seller treble the amount pecessary (o repair o replace the defeetive part of the properly, together with count costs and
reasonable allomey's fes. An action 1o enforce the provisions of this subscclion musl be commenced not later than 1 yeor after the purchager
discovers or reasonably should have discoversd the defeet or 2 years afler the conveyance of the property 1o Lthe purchaser, winchever coours
later.

5. A purchassr miy nol recover damages from a seller pursuant 10 subsection 4 on the basis of an eonor or amission in e disclosere form
that was caused by the seller's reliance upon information provided to the seller by

(a) An officer or employes of this State or any political subdivision of this Stpe in the ordinary course of his or her dutics; or

{b) A contractor, engincer, land survisyor, certified inspector a5 defined m MIES 64503 041 or pesticide applicator, who was authorized 1o
practice that profession in this State a2l the time the infarmalion was provided.

6. A purchaser of residential properly may waive any of his or her rights under this section, Any such watver is effective anly if o 18 made
in & writlen document thal is signed by the purchager and notarized.

{Added to MRS by 1995, R43; A 1007, 350, | 707)

The above information provided on pages one (1), two (2) and three (3) of this disclosure form is true and correet to the best of
seller’s knowledge as of the date sct forth on page one (1), SELLER HAS DUTY TO DISCLOSE TO BUYER A3 NEW
DEFECTS ARE DISCOVERED AND/OR KNOWN DEFECTS BECOME WORSE (See NRY 113 13071)(b)).

Seller(a); J'/é;,,...___. Date: 1042472017

Seller(s): o-trustes, the Shiraz Trust Diatic
Sellerls):_____ senager—tyens-Development-ts :

BUYVER MAY WISH TO OBTAIN PROFESSIONAL ADVICE AND [INSPECTIONS OF THE PROPERTY TO MORE
FULLY DETERMINE THE CONDITION OF THE PROPERTY AND ITS ENYIRONMENTAL STATUS. Buyer(s)
has/have read and acknowledge(s) receipt of a copy of this Scller’s Real Property Disclosure Form and copy of NRS

Chﬂptnmwwnm {4) and five {5}.
Frlisn TSIy Sep ST

ELTT-GCIB DHY-GENS 10/25/2017

Buyer(s 2]
uaifins
Buyer(sjflcete Fodiss WGEL AXET 1 T2 ot Dare;_ 10/25/2017
Mevada Keal Estate Division Puge 5of 5 Selier Real Properdy Disclosure Form 547
Heplnces all previous versions Reviscd 07/25/2017
Thin Eorm pragented by Ivan G Sher | BHHS Hewvada Properties | TO0Z-315-02%3 | showingn@phapiroacdeher.con !ﬂﬁiﬂﬂﬂhrmh‘u:
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Nicole Folino
42 Meadowhawk Lane
Las Vegas, NV 89135
Via Email: nfolino@sandlerpartners.com

6239-0001

BLACKA LQRBELL

TTORNEYS AY Law

Nevads Strong~
Wolabiating 20 yoars in: 2020

10777 W, Twain Avenue, Suite 300
Las Vegas, Nevada B9135
Phone: 702-868-8801
www.blacklobello.law

Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Date

01/04/2018

012212018
01/25/2018

01/31/2018

Tisha Black

Tisha Black

Timekeeper Description

TRB

TRE

TRE

S

Shannon M. Wilson

INITIAL CONFERENCE WITH NICOLE FOLING RE: QUEENS RIDGE
PROPERTY

RESEARCH RE: DIMINUTION IN VALUE; VIEW CASE

REVIEW NRS 113; PREPARE MEMORANDUM FOR CLIENT
MEETING; MEETING WITH CLIENT

REVIEW DEED; RESEARCH RE SELLER; FPREPARE PRESERVATION
LETTERS; COMFER WITH ATTORNEY BLACK RE INSPECTION; LEFT
VOICEMAIL AND E-CORRESPONDENCE WITH CLIENT RE ROOF
INSPECTION; UPDATE FILE RE SAME

Hours

0.30

040 3

140 5

INVOICE

Involce # 133832
Date: 01/31/2018

Rate Total

$0.00 $0.00

400,00 F180.00

400,00 $550.00

1.10 $27500 $302.50

Time Keeper Hours Rate
1.8 $400.00
0.3 $0.00
11 §275.00
Subtotal
Total
Payment (02/09/2018)

Balance Owing

Total
£720.00
$0.00
$302.50
$1,022.50
§1,022,50
-$1,022.50
$0.00
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Invoice # 133832 - 01/31/2018
Matter Financial Summary

Outstanding Balance  New Charges (Current Invoice) Paymenls Received on this Invoice Total Amount Outstanding
{ $44,706.99 + $1,022.50 11 §1,022.50 )= $44,706.99 |
Account Balance
Client Trust Account (PP} Balance £0.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.

Please make all amounts payable to: Black & LoBello. Please visit hitps:/fwww.blacklobello.law/client-resources/make-a-payment/ 1o
pay vla credit card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments or advanced deposils
made with Credit Card beginning January 1, 2018),

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills. "Clie Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoicas, all in a secure, S5L encrypted online environment that preserves imporiant attomey-client
privileges. A copy of all your inveices is located within your Clic Connect account. If you have not registered your Online
Accaunt, please reply to this email to request access,

Payment is due upon receipt.

Thank you for allowing Black & LoBello to be of service.

JADD2127



MNicole Folino

42 Meadowhawk Lane
Las Vegas, NV 89135

BLACK BELLO

ATFL mA T T oLaw

Hevadu Serong ™

10777 W. Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Phone: 702-869-2801
vy, blacklobello.law

Via Email: nfolino@sandlerpartners.com

6239-0001

Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services

Date

02/01/2018

o2/01/2018

02/01/2018

02/01/2018

02/06/2018

02/08/2018

0212072018
0272002018

Expenses

Date

Timekeeper

TEK

TEK

S

TRE

TRE

SMW

SMW

TRE

Quantity

INVOICE

Invoice # 135527
Date: 02/28/2018

Description Hours Rate Total

REVIEW DOCS 0.60 3535000 %210.00
REVIEW AND DISCUSE MATTER REGARDING PIPE ISSUE WITH 0.50 $350.00 §175.00
PUCHASED HOUSE WITH TISHA
REVIEW AND REPLY TO E-CORRESPOMNDEMCE RE INSPECTION 0.20 $27500 $55.00
FINALIZE PRESERVATION LETTERS TO PARTIES TO PROPERTY 0.50 $400.00 $200.00
SALE
DRAFT PRESERVATION LETTERS TO SHER, RAKEMAN, SWANSON, 0.80 $400.00 3320.00
AND REPIFE
RECEIVE AND REPLY TO E-CORRESPONDENCE OF CLIENT RE 0.20 327500 §55.00
INSPECTION STATUS
CHECK FILE RE STATUS 0.20 §275.00 §55.00
MEETING WITH CLIENT. AMEND DRAFT OF DEMAND,; PREFARE 1.40 540000 $560.00
AND FORWARD PRESERVATION TO UPONOR

Services Subtotal §1,630.00

Description

Rate Total

JAD02128



Invoice # 135527 - 02/28/2018

02/07/2018 1.00 Postage to Repipe Specialisis of Nevada Inc 50.47 50.47
D20T018 1.00 Postage to Aaron Hawley President - Rakeman Plumbing 50.47 5047
02/07/2018 1.00 Postage to Mr. lvan SheriMs. Kelly Contenta 8047 $0.47
02/07/2018 1.00 Postage to Lyons Development LLC H0.47 5047
02/07/2018 1.00 Postage to Repipe Specialist of Nevada Inc $0.47 £047
02/07/2018 1.00 Copies (15) $4.50 24,50
0242062018 1.00 Copies 57.50 §7.50
02/21/2018 1.00 Postage to Uponor, Inc. £0.47 £0.47
Expenses Subtotal £14.82

Time Keeper Hours Rate Total
Tisha Black 2.7 5400.00 §1.080.00
Todd Kennady 1.7 $350.00 £385.00
Shannon M. Wilson 0.8 $275.00 £165.00
Subtotal $1,644.82
Total $1,644.82
Payment (04/12/2018) -51,644.82
Balance Owing $0.00

Matter Financial Summary

Cutstanding Balance  New Charges (Current Inveice) Payments Received on this Invgice Total Amount Outstanding
{ $44,706.949 + $1,644.82 1= $1,644 B2 )= $44,706.99 |
Account Ealance
Client Trust Account (PP) Balance $0.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.
Please make all amounts payable to: Black & LoBelle. Please visit htips:fiwww blackiobelio law/client-resources/make-a-payment/ to
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments or advanced deposils
made with Credit Card beginning January 1, 2018).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

JADD2129



Invoice # 135527 - 02/28/2018

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills. "Clio Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secura, SSL encrypted online environment that preserves important attorney-client
privileges. A copy of all your inveices is located within your Clie Connect account. If you have not registered your Online
Account, please reply 1o this email 1o request access.

Paymenl is due upon receipl.

Thank you for allowing Black & LoBello to be of service.

JADD2130



BLACK & LOBELLO

AFFOILMEY S

10777 W, Twain Avenue, Suite 300
Las Vegas, Mevada 839135
Phane: 702-869-8801
wowrw. blacklobellolaw

INVOICE

Involee # 137226
Date: 03/31/2018

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Timekeeper Description Hours Rate Total

03132018 SMW REVIEW E-CORRESPONDENCE RE DEMAND LETTER; CHECK FILE 0.30 5275.00 §82.50
STATUS; UPDATE FILE RE STATUS

031372018 TRB [NO CHARGE] TEXT RE: TIMING OF DEMAND LETTER 0.30 $0.00 $0.00

031472018 SMW REVIEW AND REVISE DEMAND LETTER PER ATTORNEY BLACK; 0.50 §275.00 S137.50
CONFER WITH ATTORNEY BLACK RE SAME

03f14/2018 TRE DEMAND CORRESPONDENCE; TEXTS AND EMAILS WITH CLIENT 0.40 340000 $160.00
RE: PROPER ADDRESS FOR RECIPIENT

03152018 TRB DRAFT AND FORWARD DEMAND LETTER TO CLIENT FOR 1.10 540000 $440.00
APPROVAL: REVISE AS REQUESTED AND FORWARD

03/26/2018 TRB RECEIVE AND REVIEW CORRESFONDEMNCE FROM ATTORNEY 0.30 540000 %120.00
YOUNG; FORWARD TO CLIENT

03/28/2018 JRG RECEIVE AND REVIEW MARCH 21, 2018 LETTER FROM COUNSEL 1.00 §330.00 $350.00
FOR DR SWANSON, CHRIS YOUNG; COMPARE TO OUR DEMAND
DATED MARCH 15, 2018 TO PREPARE RESPONSE; PREPARE
DRAFT OF RESPONSE; REVIEW OF FILE FOR EXHIBITS TO ATTACH
TO RESPOMSE LETTER (UPONOR INVOICE AND PAYMENT
CONFIRMATION DATED MAY AND JUNE OF 2017) PRIOR TO SRPD
DATED OCTOBER 2017

03/30/2018 SMW REVIEW E-CORRESFPONDENCE OF ATTORNEY GRAF RE 0.20 $27500  §55.00

RESPOMNSE TO CHRIS YOUNG CORRESPONMDENCE
Services Subtotal $1,345.00

JADD2131



Invoice # 137226 - 033172018

Expenses
Date Quantity Description Rate Total
031472078 1.00 Legal Research - Westlaw (JRG) $18.35 $18.35
03/14/2018 1.00 Copies $9.00 £0.00
03/15/2018 1.00 Copies 5720 §7.20
03M6/2018 1.00 FedEx lo Todd Swanson $61.44 561.44
03162018 1.00 Postage to Todd Swanson {certified) $6.08 $6.88
Expenses Subtotal $5102.87
Time Keeper Hours Rate Total
Tisha Black 1.8 $£400.00 £720.00
Tisha Black 0.3 $0.00 $0.00
Rusty Graf 1.0 £350.00 $350.00
Shannon M. Wilson 1.0 $275.00 F275.00
Subtotal $1,447 87
Total $1,447.87
Payment (04/12/2018) -$1,447.87
Balance Owing $0.00
Matter Financial Summary
Outstanding Balance  New Charges (Current Invoice) Paymenls Received on this Invoice Total Amount Qutstanding
{ 544,706.99 + 51.447.87 y=o 51,447.687 )= $44,706.99 |
Account Balance

Client Trust Account (PP) Balance 50.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.

Please make all amounts payable to: Black & LoBello. Please visit hitps:\'www.blacklobello.law/client-resources/make-a-payment/ to
pay via credit card or ACH anline. (A processing fee of up to 3% will appear on your nex! bill for any payments or advanced deposits
made with Credit Card beginning January 1, 2018).

If you have any questions regarding this invoice, please reply to this email or reach oul to your altorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct,

JADD2132



Invoice # 137226 - 03/31/2018

Clio Connect : Black & LoBello Law offers each client a secure virlual platform to view and access case documents, cour filings,
notices, calendar, and bills. "Clio Connact” gives you the ability to view documents, upload documants for viewing, view important case
deadlines, and view and pay invoices, all in a secure, S5L encrypted online environment that preserves important attorney-client
privileges. A copy of all your invoices is located within your Clic Connect account. If you have not registered your Online
Account, please reply to this email to request access.

Payment is due upon receipt.

Thank you for allowing Black & LoBello to be of service.

JADD2133



Nicole Folino
42 Meadowhawk Lane
Las Vegas, NV 83135
Via Email: nfolino@sandlerpartners.com

6239-0001

BLACK

AriDiamMIiYs

LOBELLO

Hevada Stroog
Wiaditbatisng 20 gears i 2020,

10777 W, Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Phone: 702-859-8801
www.blacklobello.law

INVOICE

Invoice # 138753
Date: 04/30/2018

Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Date
040472018

042472018
04/24/2018

0a/25/2018

04/26/2018
04/27/20148

04,30/2018

043072018

Tisha Black

Attorney

TRE

SMW
TRE

JRG

TRB

JRG

JRG

TRE

REVISE AND FORWARD CORRESPOMDENCE TO OPPOSING
COUNSEL RE: PRESERVATION CORRESPONDENCE AND MRS 113;

Description

FORWARD TCO CLIENT

REVIEW FILE RE STATUS OF RESPONSE TC DEMAND LETTER

TELEPHONE CALL WITH IVAN SHER RE: STATUS

TELEPHOME CONVERSATION WITH CHRIS YOUNG, ATTORNEY
FOR DR SWANSON ABOUT DEMAND AND POSSIBLE MEDIATION;

PREFARE EMAIL TO TISHA BLACK REGARDING SAME

PREPARE AND FORWARD STATUS LETTER TO CLIENT

RECEIVE AND REVIEW EMAIL WITH RESPONSE TO CLIENT'S
INQUIRY ABOUT MEDIATION; REVIEW OF SALE CONTRACT TO SEE
IF MEDIATION OR ARBITRATION REQUIRED; FREPARE AND SEND
RESPONSE TO CLIENT ABQUT TELEPHOME CONFERENCE FOR

NEXT WEEK

TELEPHONE CONVERSATION WITH NICOLE FOLING ABOUT
STRATEGY AND HOW TO PROCEED WITH MEDIATION VERSUS

LITIGATION

BRIEF CONFERENCE

Time Keeper

Hours

0.8

Hours Rate Total
030 540000 $120.00
020 %275.00 $55.00
0,20 $400.00 $80.00
040 535000 $140.00
030 540000 $120.00
0.40 $350.00 $140.00
0.50 $350.00 S175.00
0.20 H0.00 $0.00

Rate Total
$400.00 $320.00

JAD02134



Invoice # 138753 - 04/30/2018

Tisha Black 0.2 $0.00 50.00
Rusty Grat 1.3 £350.00 $5455.00
Shannon M. Wilson 0.2 $275.00 $55.00
Subtotal $830.00

Total $830.00

Payment (05/11/2018) -$830.00

Balance Owing $0.00

Matter Financial Summary

Outstanding Balance  Mew Charges (Current Invoice) Payments Received on this Invoice Total Ameount Outstanding
{ $44,706.99 + $830.00 )= 5&30.00 3= | $44,706.99 |
Account Balance
Client Trust Account {PF} Balance 50.00
Total Account Balance £0.00

INVOICES ARE DUE UPON RECEIPT.

Please make all amounts payable to: Black & LoBello. Please visil hitps://www.blacklobello.law/client-resources/make-a-payment/ 1o
pay via credit card or ACH online. (4 processing fee of up fo 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning January 1, 2078).

If you have any questions regarding this invoice, please reply to this email or reach out 1o your altormey. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secura virtual platform to view and access case documents, court filings,
notices, calendar, and bills. "Clio Connect” gives you the ability to view documents, upload documents for viewing, view important case

deadlines, and view and pay invoices, all in a secure, S3L encrypted online environment that preserves important attorney-client
privileges. A copy of all your invoices is located within your Clio Connect account. If you have not registered your Online
Account, please reply to this emall to request access.

Payment is due upon receipt.

Thank you for allowing Black & LoBello to be of service.

JADD2135



BLACKS, LOBELLO

ATIOIEHEY

Mevada 5 rong
R lilsatiseg 90 yocns ims 2020

10777 W. Twain Avenue, Suite 300
Las Vegas, Mevada 89135
Phone: 702-869-8801
woww.blacklobello.law

INVOICE

Invoice # 18139502
Date: 05/3172018

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services

Date Attorney Description Hours Rate Total
0s/04/2018 TRB BRIEF CONFERENCE WITH ATTORNEY GRAF RE: 3TATUS 020  3400.00 §80.00

05/08/2018 TRE REVIEW MEDIATION V. TRIAL CORRESPONDENCE AND AMEND 0.20 £0.00 £0.00
(NO CHARGE)

05M11/2018 JRG MEETING WITH MICOLE FOLIND AND TELEPHONIC MEETING WITH 1.00 535000 $350.00
JOE FOLINDG REGARDING ESTIMATE FOR LITIGATION AND OTHER
TASKS ASSIGNED; TELEPHONE MESSAGE LEFT FOR REALTOR

05/16/2018 JRG RECEIVE AND REVIEW EMAILS FROM CLIENT ABOUT CONTACTING 0.60 535000 $210.00
THEIR REALTOR; TELEPHONE CONVERSATION STEVE KITNIC
ABOUT CONTACT THAT THE REALTOR HAD WITH THE SELLER OR
SELLER'S AGENT; PREFPARE AND SEND EMAIL TO CLIENT ABOUT
CONTENT OF CONVERSATION

051772018 JRG RECEIVE AND REVIEW RESPONSIVE EMAILS FROM STEVE KITNIC 0.60 $350.00 $210.00
ABOUT A CALL COMING FROM OUR REALTOR: TELEPHONE
COMNVERSATION WITH ASHLEY LAZOSKY; PREPARE AND SEND
EMAIL TO CLIENT WITH STATUS OF CONVERSATION WITH
REALTOR

05/23/2018 JRG RECEIVE AND REVIEW EMAIL FROM CLIENT ABOUT STATUS; D40 535000 $140.00
FREPARE AND SEND RESPONSE TO STATUS AS TO SAME; MAKE
PRELIMINARY CALL TO JAMS FOR LIST OF AVAILABLE MEDIATORS
IN THE MONTH OF JUNE TO SCHEDULE MEDIATICN

05/23/2018 TRB STATUS CHECK WITH CLIENT; CONFERENCE WITH ATTORNEY 0.30 $0.00 $0.00
GRAF (NO CHARGE])

JAD02136



Inveice # 18139502 - 05/31/2018

Services Subtotal £990.00

Expenses

Date Description Rate Total
0S5/07/2018 Coples $1.50 $1.50
05/08/2018 Copies 4,50 $4.50
05/08/2018 Copies $30.90  $39.00
08/11/2018 Copies 36.60 $6.60
Expanses Subtotal $52.50
Time Keeper Hours Rate Total

Tisha Black 0.2 §400.00 $80.00
Tisha Black 0.5 50.00 §0.00
Rusty Graf 286 $350.00 £910.00
Subtotal %1,042.50
Total $1,042.50

Payment (06/18/2018) -$1,042.50

Balance Owing £0.00
Matter Financial Summary
Outstanding Balance  New Charges (Current Invoice) Payments Received on this Invoice Total Amount Outstanding
i S44 70699 + $1.042.50 1={ §1.042.50 3= | $44,706.99 |
Account Balance
Client Trust Account (PF) Balance £0.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.
Please make all amounts payable to: Black & LoBello. Please visit hitps:/fwaw. blacklobello.law/client-resources/make-a-payment! fo
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning January 1, 2019},

If you have any questions regarding this invoice, please reply to this email or reach out to your attormey. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

JAD02137



Invoice # 18138502 - 05/31/2018

Clio Connect : Black & LoBello Law offers each cliznt a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills. "Clic Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, SSL encrypted online environment that preserves important attornay-client
privileges. A copy of all your invoices is located within your Clic Connect account. If you have not registered your Online
Account, please reply to this email to request access.

Payment is due upon receipt. 18.0% simple annual inferast will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.

JADD2138



BLACKA LQBELLO

ATTLNILYE

Mevada Strong ™

10777 W. Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Phone: 702-B68-8801
www.blacklobello.law

INVOICE

Involce # 18141467
Date: 06/30/2018

MNicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Attorney Description Hours Rate Total
06/04/2018 JRG RECEIVE AND REVIEW EMAIL FROM CLIENT ABOUT A SECOND 030 335000 $105.00
LEAK SINCE THE RE-FLUME; PREPARE AND SEND RESPONSE TO
SAME
0af04/2018 JRG LEAVE VOICEMAIL FOR CHRIS YOUNG ON SETTING OF MEDIATION 0.20 $350.00 §ro.00

AND MEDIATOR; PREPARE AND SEND EMAIL ABOUT SAME

06/04/2018 TRB RECEIVE, REVIEW AND RESPOND TO E-CORRESPONDENCE FROM 0.20 £0.00 50.00
CLIENT [NO CHARGE]

0B/05/2018 JRG PREPARE AND SEMND EMAIL TO CHREIS YOUNG CONFIRMING 040 335000 514000
TELEPHONE CONVERSATION WITH HIM ABCUT MEDIATORS AND
TIMING OF MEDIATION; CALL WITH HIM REGARDING SAME

06/05/2018 JRG RECEIVE AND REVIEW EMAILS FROM CLIENT ABOUT MEW LEAK 0.20 $350.00 $70.00
AND CONTACT WITH UPONOR

06/06/2018 JRG RECEIVE AND REVIEW MULTIPLE EMAILS ABOUT NEW LEAK AND 0.30 $350.00 $105.00
HAVING A CALL TODAY;

0Gl06/2018 JRG RECEIVE AND REVIEW EMAIL RESPONSE FROM CHRIS YOUNG 0.20 $350.00 §70.00
ABOUT LIST OF PROPOSED MEDIATORS

06/06/2018 JRG TELEPHOME CONVERSATION WITH CLIENTS ABOUT STATUS AND 040  $350.00 $140.00
RECENT ISSUES

06M12/2018 JRG RECEIVE AND REVIEW EMAIL CONFIRMING THE USE OF FLOYD 0.60 335000 S$210.00

HALE AS MEDIATOR; TELEPHOME CONVERSATION WITH FLOYD
HALE'S OFFICE ABOUT USE AS MEDIATOR; RECEIVE AND REVIEW

JADD2139



Invoice # 18141467 - 08/30/2018

EMAIL FROM CLIENT REQUESTING STATUS, PREPARE AND SEND
RESFONSE WITH COPY OF EMAIL SENT TO CHRIZ YOUNG ABOUT
DATES AND COSTS OF MEDIATOR

062772018 JRG PREPARE AND SEND EMAILS ABOUT SCHEDULING MEDIATION TO 040 $350.00 $140.00
CHRIS YOUNG,; RECEIVE AND REVIEW RESPONSE; CONTACT
FLOYD HALE'S OFFICE TO REQUEST AGREEMENT BE PREPARED

AND CIRCULATED

Services Subtotal 51,050.00

Expenses

Date Quantity Deseription Rate Total
06/05/2018 1.00 Postage to Christopher Young £0.47 5047
06/05/2018 1.00 Coples 50.60 20.80
06/12/2018 1.00 Copies £3.30 £3.30
06M14/2018 1.00 Copies 50.60 $0.60
OB/2TI2018 1.00 Copies $0.60 S0.60
Expenses Subtotal §5.57
Time Keeper Hours Rate Total
Tisha Black 0.2 $0.00 $0.00
Rusty Graf 3.0 $350.00 §1.050.00
Subtotal $1,055.57
Total $1,055.57
Payment (07/19/2018) -$1,055.57
Balance Owing §0.00
Account Balance

Client Trust Account (PP) Balance $0.00
Total Account Balance §0.00

INVOICES ARE DUE UPON RECEIPT.
Flease make all amounis pavable o: Black & LoBello. Please visil hitps:/f'www.blacklobello.law/client-resources/make-a-payment/ o
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments ar advanced deposits
made with Credit Card beginning January 1, 2079).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

JADD2140



Invoice # 18141467 - 06/30/2018

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documents, court filings,
nofices, calendar, and bills. "Clio Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, S5L encrypted online environment that presenves important attorney-client
privileges. A copy of all your invoices is located within your Clie Connect account. If you have nol registered your Online
Account, please reply to this email to request access.

Payment is due upon receipt. 18.0% simple annual interest will ba charged every 31 days.

Thank you for allowing Black & LoBello to be of service.

JADD2141



BLACKY, LOBELLO

AT BEESY R T B

Mevada Strong ™

el 20 yeors v 20805

10777 W, Twain Avenue, Suite 300
Las Vegas, Mevada B9135
Phone; T02-869-8501
wiww . blacklobello, law

INVOICE

Invoice # 18152427
Date: 07/31/2018

Micole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Attorney Description Hours Rate Total
0711712018 JRG RECEIVE AND REVIEW FORMAL CONFIRMATION OF MEDIATION 040 $350,00 $140.00
AUGUST 17, PREPARE AND SEND CORRESPONDENCE TO CLIENT
ABOUT SAME
07192018 TRE CONFEREMCE RE: MEDIATION AND MEDIATION BRIEF 0.20  $400.00 $80.00
Services Subtotal $220.00
Expenses
Date Description Rate Total
07/09/2018 Copies $2.10 $2.10
07/10/2018 Copies $0.30 §0.30
07/11/2018 Copies $1.50 §1.50
07/17/2018 Copies §2.40 £2.40
0782018 Coples 50.30 §0.30
07/24/2018 Copies 50,60 $0.60
07/25/2018 Poslage to JAMS 20.47 5047
Expenses Subtotal §7.67

JAD02142



Invoice # 18152427 - 07/31/2018

Time Keeper Hours Rate Total
Tisha Black 0.2 5400.00 $80.00
Rusty Graf 0.4 $350.00 $140.00
Subtotal $227.67
Total $227.67
Payment (08/14/2018) -$227.67
Balance Owing $0.00

Matter Financial Summary

Outstanding Balance  MNew Charges (Currant Invoice) Payments Received on this Invoice Total Amount Outstanding
{ 544 T06.99 + 522767 Yo 522767 )= $44.706.99 |

Client Trust Account (PP)

Date Type Description Matter  Receipts Payments Balance

01/25/2018 Cradit/ Advanced Deposit 6238-0001 $2,500.00 §2,500.00
Debit
Card

06/14/2018 Credit Payment 6239-0001 $£1,042.50 $3,542.80
Card

OB/MBIZ018 Payment for involce #18139502 6239-0001 $1,042.50 $2 500,00

07M712018 Check JAMS: invoice 0004458198-260, Mediation 6239-0001 $2,035.00 S465.00

OFMT2018 Credit Payment 6239-0001 $1,130.00 $1.,595.00
Card

0792018 Payment for invoice #18141467 £239-0001 §1,055.57 £530.43

Q&M0r2018 Credit Payment 6239-0001 J22T.67 S767.10
Card

08142018 Payment for invoice #18152427 6239-0001 $227.67 £530.43

10722/2018 Credit Payment for 6239-0001 and 6239-0002 6239-0001 59,044 42 $9,583.85
Card

1002412018 Payment for invaice #18154848 §230-0001 §7,154.40 $2,429.45

1002472018 Payment for invoice #18154848 6239-0001  $112.80 §2,316.55

10724/2018 Payment for invoice #18156329 6239-0001 §1,374.30 $0942.25

11/08/2018 Credit Payment 6239-0001 51.674.40 $2.616.65
Card

JADD2143



Invoice # 18152427 - 07/31/2018

11122018 Payment for invoice #18157950 6239-0001 $£1,198.60 §1.418.05

05/27/2019 Bill Nelson & Associates: Certified Court 6239-0001 75.00 $1,343.05
Reporiers

1211172019 Coronado Legal Services, LLC: Invoice 6239-0001 370,00 $1.273.05
#CRN-2019001098, Service

12131/2019 NOW! Services: Invoice #31684; Service, The  6239-0001 545,00 $1.228.05
Summerlin Association, COR

12/31/2019 MOW! Services: Invoice #31704; Service B238-0001 $105.00 $1,123.05
Frontsteps, out of state

1213172019 NOW! Services: Invoice #31683; Service 6239-0001 H45.00 51.078.05
Lyons Development

1213172019 NOW! Services: Invoice #31685; Service The  6238-0001 545.00 51,033.05
Ivan Sher Group

12/31/2019 MOW! Services: Invoice #31903; Service 6238-0001  $105.00 §928.05
Repipe Specialists, Inc

01/07/2020 NOW! Services; Invoice #31955; Service G239-0001 $45.00 5883.05
Americana, LLC dba Berkshire

02/08/2020 Trust Transfer (PP} - Payment for invoice G235-0001 $4.33 ga78.72
#181483083

Client Trust Account (PP) Balance 50.00

INVOICES ARE DUE UPON RECEIPT.
Please make all amounts payable to: Black & LoBelio

To pay anline or for other payment oplions, please visit:
hlacklobellalaw,.com/fclient-resources/make-a-payme

If you have any questions regarding this invoice, please email billing@blacklobeallo law; All billing concerns must be addressed within 30
days of reciept or they will be deemed correct.

Payment is due upon recelpl. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.
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BLACK& LOBELLO

eI s

Mevada Sirong ™

10777 W. Twain Avenue, Sulte 300
Las Vegas, Nevada 82135
Phone: 702-869-8801
winnw blackliobello.law

INVOICE

Invoice # 18154848
Date: 08/31/2018

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Attorney Description Hours Rate Total
08032018 JRG CONTINUE REVIEW OF FILE TO PREPARE MEDIATION BRIEF; 220 $350.00 7T0.00
CONTIMUE TO DICTATE MEDIATION BRIEF
08/07/2018 JRG FINISH PREPARING THE MEDIATION BRIEF; REVIEW OF FILE; 120 $350.00  §420.00
RESEARCH AS TO DAMAGES AND DEMAND PREVIOUSLY MADE;
FIMALIZE AMD HAVE SENT TO MEDIATOR
08/07/2018 SMW REVIEW AND REVISE MEDIATION SUBMISSION 040 527500 $110.00
08/08/2018 JRG REVIEW OF FILE FOR MATERIALS TGO ADD TO MEDIATION BRIEF 1.00  $350.00  $350.00
FOR DIMINUTION IN VALUE; TELEPHONE CONVERSATION WITH
APPRAISER, RICHARD CARLSON, PREPARE AND SEND EMAIL TO
CLIENT LOOKING FOR APPRAISAL; REVIEW OF APPRAISAL AS
RECEIVED FROM CLIENT; TELEPHONE CONVERSATION WITH NEW
APPRAISER CRAIG JUI
D&/OBfZ2018 JRG LEGAL RESEARCH ABOUT DIMINUTION IN WVALUE AND SEFPARATE 0.0 $350.00 £280.00
DUTY CREATED BY STATUTE (NRS 113)
08/09/2018 TRB BRIEF DISCUSSION RE: EXPERT AND DAMAGE STRATEGY 0.20 $400.00 580.00
081 V2018 JRG RECEIVE AND REVIEW EMAIL FROM CLIENT ABOUT NEED FOR 0.30 $350.00 $105.00
THE AFPRAISER; PREPARE AND SEND RESPONSE; PREFARE AND
SEND EMAIL TO APPRAISER TO HOLD OFF
0B/M14/2018 TRB [NO CHARGE] CONFERENCE RE: MEDIATION 0.30 $400.00  $120.00
oaMe/2018 JRG MEDIATION PREP WITH CLIENT 040 $350.00  §140.00
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Invoice # 18154848 - 08/31/2018

08M16/2018 JRG REVIEW OF FILE IN PREFARATION FOR MEDIATION TOMORROW; 0.50 §350.00 $175.00
REVIEW OF BRIEF FOR SAME; REVIEW OF CLIENT DOCUMENTS
FOR SAME
08M7/2018 JRG ATTEND AND CONDUCT MEDIATION WITH CLIENTS; MATTER DID 6.50 $350.00 522375.00
NOGT SETTLE
08/20/2018 JRG REVIEW OF FILE TO BEGIN DRAFTING COMPLAINT; PREPARE AND 2.00 538000  §700.00
DRAFT COMPLAINT
082172018 JRG BEGIN DRAFTING COMPLAINT; REVIEW OF FILE FOR SAME 1.50 $350.00  $525.00
08/2712018 JRG REVIEW AND REVISE DRAFT OF COMPLAINT; 140 $350.00 @ $490.00
08/28/2018 JRG REVIEW AND REVISE COMPLAINT FROM CALL WITH CLIENT 1.00 $350.00 $350.00
TODAY
082812018 JRG DISCUSSION WITH CLIENT ABOUT COMPLAINT AND 0.50 $350.00 $175.00
NEGOTIATIONS; PREPARE AND SEND EMAIL TO FLOYD HALE
ABOUT SAME
Services Subtotal &7,065.00
EXPBI"ISEE
Date CQuantity Description Rate Total
08f01/2018 1.00 Copies on 7/31/18 §1.80 £1.80
08/0B/2018 1.00 Coples 1260 12,60
08/07/2018 1.00 Copies 564.20 §6d4.20
0B/08/2018 1.00 Copies $3.60 £3.60
OB/28/2018 1.00 Copies 53.60 $3.60
08/29/2018 1.00 Copies $3.60 $3.60
Expenses Subtotal 589,40
Time Keeper Hours Rate Total
Tisha Black 0.5 $400.00 £200.00
Rusty Graf 19.3 $350.00 $6,755.00
Shannon M. Wilson 0.4 5275.00 $110.00
Subtotal $7.154.40
Interest
Tyvpe Date Description Total
Interest  10/02/2018 Interest on overdue invoice #18154848 112,90
Interast Subtotal $112.90
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Invoice # 18154848 - 08/31/2018

Subtotal $7,154.40
Interest $112.90
Total $7,267.30
Payment (10/24/2018) -$7,154.40
Payment (10/24/2018) -$112.90
Balance Owing $0.00
Account Balance
Client Trust Account (PP) Balance $0.00
Total Account Balance £0.00

INVOICES ARE DUE UPON RECEIPT.

Please make all amounts payable to: Black & LoBello. Please visit hitps://www.blackiobello.law/client-resources/make-a-payment/ to
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning January 1, 2019).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills. "Clic Connect” gives you the abilily o view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, SSL encrypted online environment that presarves important attormey-client
privileges. A copy of all your inveices is located within your Clio Connect account. If you have not registered your Online
Account, please reply to this email to request access.

Paymant is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.
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BLACK, LQBELL

ATTLR RS TS AT LawW

Hevado Sirong™~

10777 W, Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Fhone: T0Z-B69-8801
www blacklobello.law

INVOICE

Invoice # 18156329
Date: 09/30/2018

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Attorney Description Hours Rate Total

08/04/2018 JRG REVIEW AND REVISE DRAFT OF COMPLAINT 0.80 535000 $280.00

08/05/2018 JRG TELEPHONE CONVERSATION WITH FLOYD HALE ABOUT STATUS 030 535000 $105.00
OF NEGOTIATIONS AND OUR SUGGESTED STRATEGY GOING
FORWARD

0Y0DEZ018 JRG RECEIVE AND REVIEW EMAIL DIRECTION FROM CLIENT,; PREPARE 0.20 $350.00 570.00
AND SEND RESPONSE WITH UPDATE AS TO CONVERSATION WITH
FLOYD HALE

0er0E/2018  JRG PREFPARE FINAL REVISIONS TO COMPLAINT; DICTATE CHANGES 1.20  $35000 $420.00
AND ADDITIONS TO SAME, INCLUDING ADDITIONAL PARTIES AMND
THE FACTUAL ALLEGATIONS

09112018 JRG RECEIVE AND REVIEW EMAILS FROM CLIENT ABOUT STATUS; 040 $350.00 §$140.00
PREPARE AND SEND EMAILS TO FLOYD HALE ABOUT THE SAME;
LEFT VOICEMAIL FOR FLOYD HALE ALSC

0ar24/2018  JRG TELEPHONE CONVERSATION WITH CHRIS YONG ABOUT 0.50 835000 $175.00
MEGOTIATIONS

08/28/2018 JRG CALL WITH CHRIS YOUNG ABOUT SETTLEMENT NEGOTIATIONS 0.50 $350.00 $175.00

Services Subtotal $1,365.00
Expenses
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Invoice # 18156320 - 09/30/2018

Date Description Rate Total
091072018 Copies $9.30 £9.30
Expenses Subtotal £9.30
Time Keeper Hours Rate Total
Rusty Graf 3.9 $350.00 $1,365.00
Subtotal $1,374.30
Total $1.374.30

Payment (10/24/2018) -51,374.30

Balance Owing $0.00
Matter Financial Summary
Qutstanding Balance  New Charges (Current Invoice) Payments Received on this Invoics Total Amount Outstanding
[ $ad,706.99 + £1,374.30 1= $1,374.30 j= | $44,706.99 |
Account Balance
Client Trust Account (FP) Balance £0.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.

Flease make all amounts payable to; Black & LoBello. Plzase visit https:ffwww.blacklobello. lawfclient-resourcesimake-a-payment! o
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning Janwary 1, 2019).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills, *Clio Connect" gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, 33L encrypted online environment that preserves important attorney-client
privileges. A copy of all your invoices is located within your Clio Connect account. If you have not registered your Online
Account, please reply to this emall to request access.

Payment is due upon receipl. 18.0% simple annual interest will be charged every 31 days.
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Invoice # 18156329 - 08/30v2018

Thank you for allowing Black & LoBello to be of service.
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BLACKALQBELLO

A EE

Mevada Stong ™

10777 W, Twain Avenue, Suite 300
Las Vegas, Nevadae 89135
Phone: T02-869-8801
wwnw, blacklobello. law

INVOICE

Invaice # 18157950
Date: 10/31/2018

Micole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Timekeeper Description Hours Rate Total
10/01/2018 JRG CALL WITH FLOYD HALE ABOUT STATUS OF NEGOTIATIONS 0.60 $350.00 $210.00
1MOBR2018  JRG RECEIVE AND REVIEW EMAIL FROM CLIENT; TELEPHONE 0.50 S350.00 2175.00
CONVERSATION WITH CHRIS YOUNG; TELEPHONE
CONVERSATION WITH CLIENT AND DISCUSS FILING THE
COMPLAINT
10/08/2018  JRG REVIEW OF COMPLAINT TO PUT IM FINAL AND FILE TOMORROW 0.60 535000 $210.00
10/08/2018 SK REVIEW AND REVISE COMPLAINT; DRAFT SUMMONSES; DRAFT 1.50 §175.00 $282.50
INITIAL APPEARANCE FEE DISCLOSURE.
10/00/2018 SMW REVIEW AND REVISE COMPLAINT; ENSURE PROPER EXHIBITS 0.80 $275.00 $220.00
FOR FILING
10M10/2018 SK REEVIEW AND REVISE COMPLAINT. 030 $175.00 $52.50
Services Subtotal £1,130.00
Expenses
Date Quantity Description Rate Total
10/0B/2018 1.00 Coples §3.90 $3.90
10/11/2018 1.00 Postage to Joe & Micole Falino $6.70 $6.70
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Invoice # 18157950 - 10v31/2018

10/11/2018 1.00 Copies §23.10 $23.10
10/12/2018 1.00 Court Filing Fee §3.50 $3.50
101212018 1.00 Copies $27.60 $27.60
10/18/2018 1.00 Copies $0.30 $0.20
10/23/2018 1.00 Court Filing Fes $3.50 $3.50
Expenses Subtotal $68.60

Time Keeper Hours Rate Total
Rusty Graf 17 £350.00 $585.00
Shannon Kearslay 1.8 §175.00 3315.00
Shannon M. Wilson 0.8 §275.00 $220.00
Subtotal $1,198.60
Total §1,198.60
Payment (11/12/2018) -51,198.60
Balance Owing £0.00

Matter Financial Summary

Outstanding Balance  New Charges (Current Invoice) Payments Recelved on this Invoice Total Amount Outstanding

(  544,708.98 - $1.198.60 )= $1.198.60 )= | $44,706.99 |
Account Balance

Client Trust Account (FF) Balance s0.00

Total Account Balance $0.00

INVDICES ARE DUE UPON RECEIPT.

Please make all amounis payvable to: Black & LoBello. Please visit hitps.f'www.blacklobellolaw/client-resources/make-a-payment’ to
pay via credit card or ACH online. (4 processing fee of up to 3% will appear on your next bill for any payments or advanced deposits
made with Credif Card baginning January 1, 2018).

If you have any questions regarding this invoice, please reply to this email or reach oul o your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secure virtual platform fo view and access case documents, court filings,
notices, calandar, and bills, "Clie Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, S5L encrypted online environment that preserves important attorney-client
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Invoice # 18157950 - 10/31/2018

privileges. A copy of all your invoices is located within your Clio Connect account. |f you have not registerad your Online
Account, please reply to this email to reguest access.

Payment is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to ba of service.
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Micole Folino
42 Meadowhawk Lane
Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001

10777 W, Twain Avenue, Suite 300
Las Vepgas, Nevada 89135
Fhone: 7(Z-869-8801
www.blacklobello.law

Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services

Date

11/08/2018

1170712018

110772018

112572018

Expenses

Data

11/08/2018 Copies

Attorney Description Hours Rate
JRG RECEIVE AND REVIEW ODDLY WORDED LETTER FROM FLOYD 0.30 535000
HALE; TELEPHONE MESSAGE LEFT FOR HIM TO DISCUSS
JRG TELEPHOME CONVERSATION WITH CLIENT ABOUT FLOYD HALE 0.30 $350.00
EMAIL AND SETTLEMENT NUMBERS
JRG PREFPARE AND SEND CORRESPONDENCE ABOUT ACCEPTING 030 $350.00
SERVICE OF PROCESS; PREPARE TD BE SENT ACCEPTANCE OF
SERVICE OF PROCESS FOR TODD SWANSON
JRG REVIEW OF FILE FOR SERVICE ON DEFENDANTS: FOLLOW UP 0.30  $350.00
WITH EMAIL TO SERVICE COMPANY OMN SAME
Services Subtotal
Description Rate
$0.80
Expenses Subtotal
Time Keeper Hours Rate

INVOICE

Invoice # 18159689
Date: 11/30/2018

Total
$105.00

$£105.00

$£105.00

F105.00

$420.00

Total
£0.80
§0.60

Total
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Invoice # 18159689 - 11/30/2018

Rusty Graf 1.2 £350.00 £420.00
Subtotal 5420.60

Total 5420.60

Payment (12/07/2018) -5420.60

Ealance Owing $0.00

Matter Financial Summary

Qutstanding Balance  New Charges (Current Invoice) Payments Received on this Invoice Total Amount Outstanding
{ $44,706.99 + §420.60 )= £420.50 )= | $44,706.99 |
Account Balance
Client Trust Account (PP) Balance £0.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.

Flease make all amounts payahble to: Black & LoBello. Please visit https:/fwww blacklobello law/client-resources/make-a-payment! to
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning January 1, 2018).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct,

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documeants, court filings,
nolices, calendar, and bills. “Clio Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, 35L encrypled online environment that preserves important attorney-client
privileges. A copy of all your invoices is located within your Clio Connect account. [If you have not registared your Online
Agccount, pleasa reply to this email to request access.

Payment is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoEella to be of service.

JADD2155



CKALQBELLO

ATTEIRMETE

Novada Birong'™
Walbiating 50 years in 1050

10777 W. Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Fhone: 702-B69-8801
www _blacklobello.law

INVOICE

Invoice # 16161796
Date: 12/31/2018

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Attorney Description Heurs Rato Total
12/05f2018 JRG REVIEW OF FILE FOR SERVICE OF COMPLAINT AFFIDAVITS 0.40 835000 $140.00
MECESSARY TO FILE MOTION TO SERVE VIA PUBLICATION;
PREPARE LETTER TO CHRIS YOUNG ABOUT ACCEPTING SERVICE
AND LEAVE MESSAGE FOR HIM REGARDING SAME
12182018 JRG REVIEW OF FILE TO DETERMINE SERVICE OF COMPLAINT AND TO 040 535000 $140.00
DRAFT MOTION TO SERVE VIA FUBLICATION AND EMLARGE TIME
TO SERVE; PREPARE AND SEND FOLLOW UP LETTER TO CHRIS
YOUNG
121972018 SMW UPDATE FILE RE STATUS OF MOTION TO EXTEND SERVICE FOR 0.20 $275.00 $55.00
SWANSON
1202002018 JRG TELEFPHOME CONVERSATION WITH CHRIS YOUNG ABOUT 0.50 335000 $175.00
MNEGOTIATIONS, SERVICE ON DR SWANSOMN AND OFEN ISSUES
ACCEPTANCE OF SERVICE.
Services Subtotal $510.00
Expenses
Date Description Rate Total
10731/2018  JAMS: Invoice #126000493¢€ Mediation Expense, ChkMNo. 1684.75 $164.756  $1684.75
12010/2018  JAMS: Involce #1260004936 Mediation Expense, ChkNo. 1632 $45.50 549,50
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Invaice # 18161708 - 12/31/2018

Expenses Subtotal £214.25
Time Keeper Hours Rate Total

Rusty Graf 1.3 $350.00 $455.00
Shannon M. Wilson 0.2 $275.00 £55.00
Subtotal $724.25

Total $724.25

Payment (01/18/2013) -§724.25

Balance Owing $0.00

Matter Financial Summary
Outstanding Balance  New Charges (Current Involce) Fayments Received on this Invoica Total Amount Outstanding
{ 544, 706.99 + H724.25 1= §724.25 )= $44,706.99 ]
Account Balance

Client Trusl Account (PP) Balance 30.00
Total Account Balance £0.00

INVOICES ARE DUE UPON RECEIPT.

Please make all amounis payable to: Black & LoBello. Please visit https:/fwww blacklobello.law/client-resources/make-a-payment/ to
pay via credit card or ACH online. (A processing fee of up fo 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning January 1, 2019).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documenis, court filings,
notices, calendar, and bills. “Clio Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadiines, and view and pay invoices, all in a secure, SSL encrypted online environment that preservas important attorney-client
privileges. A copy of all your invoices is located within your Clic Connect account. If you have not registered your Online
Account, please reply to this email to request access.

Payment Is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBelle to be of service.
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Invoice # 18161798 - 12/31/2018
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BLACK& LOBELL

AT TERILEE NS AT |AW

Mevada Strong™

10777 W. Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Fhone: 702-869-B801
wiww. blacklobello.law

INVOICE

Invoice # 18163673
Date; 0173172018

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Attorney Description Hours Rate Total

01/04/2019 SMW CHECK STATUS ON SERVICE OF SWANSON AND SHIRAZ TRUST, 0.30 §275.00 $82.50
CHECK STATUS RE MOTION TO ENLARGE AND SERVE BY
PUBLICATION; EMAIL ATTORMEY GRAF RE SAME

01/04/2019 SMW CALENDAR LITIGATION DEADLINES [NO CHARGE] 0.20 £0.00 50.00

01072019 JRG TELEPHONE COMVERSATION WITH CHRIS YOUNG CONFIRMING 0.40 3350.00 §140.00
ACCEPTAMNCE OF SERVICE

D1M10i2018  JRG RECEIVE AND REVIEW EMAIL FROM CLIENT; PREPARE AND SEND 030 535000 §105.00
RESPONSE AND INVITE FOR CALL TO TAKE PLACE 172119

01/10/2012 JRG RECEIVE AND REVIEW SIGMED ACCEPTAMCE OF SERVICE FOR 0.20 $350.00 &70.00
SWANSON AND SWANSON AS TRUSTEE

011212018 JRG CALL WITH CLIENTS TO DISCUSS STATUS AND TIMELINE FROM 0.30 $350.00 3$105.00
HERE TO TRIAL

01/23/2019 JRG RECEIEVY AND REVIEW LETTER CONFIRMING ADDITIONAL 0.20 $350.00 §70.00
EXTENSION TO FILE ANSWERS

01/31/2019 JRG RECEIVE AND REVIEW MOTION TO DISMISS OR FOR MORE 0.80  $350.00 $280.00
DEFINITE STATEMENT; FORWARD TO CLIENTS FOR REVIEW AND
FURTHER DISUCSSION

02101/2019 JRG RESEARCH REGARDING THE CASES CITED FOR THE MCORE 0.80  $350.00 $280.00

DEFINITE STATEMENT PART OF THE MOTION; RESEARCH
REGARDING POTENTIAL COUNTER MOTION TO AMEND
COMPLAINT
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Invoice # 18163673 - 01/31/2019

Services Subtotal $1,132.50
Expenses
Data Description Rate Total
01/02/2019  MNOW! Services! Invoice #24188 Service: Summans, Complaint, Todd Swanson §75.00 §75.00
01/03/2012 Court Filing Fee §3.50 £3.50
01/03/2019 Copies 50.60 $0.60
01/04/2019 Caopies $23.10 $23.10

01/08/2019 RUNNER SERVICE: Drop-offfHand Deliver, Twe Summeons, Two copies of complaint, two copies  $35.00  §35.00
of Acceptance of Service

01/08/2019 Copies §52.20  §52.20
01/11/2019 Postage to JAMS §0.47 £0.47
01/14/2019 Gourt Filing Fee §3.50  $3.50
014312019 Copies $3.90 $3.90
Expenses Subtotal £197.27

Time Keeper Hours Rate Total
Rusty Graf io $350.00 51.050.00
Shannon M. Wilson 0.3 $275.00 $82.50
Shannon M, Wilson 0.2 $0.00 $0.00
Subtotal $1,320.77
Total $1,329.77
Payment (02/20/2019) -$1,329.77
Balance Owing $0.00

Matter Financial Summary

QOutstanding Balance ~ New Charges {Current Invoice) Payments Received on this Invoice Total Amount Outstanding

[ $44,706.99 + $1,320.77 )-1 $1,329.77 1= $44,706.99 |
Account Balance

Client Trust Account {(PP) Balance $0.00

Total Account Balance $0.00
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Invoice # 18163673 - 01/31/2019

INVOICES ARE DUE UPON RECEIPT.

Plzase make all amounts payable to: Black & LoBello. Please visit hitps:fiwww_blacklobello lawiclient-resources/make-a-payment/ to
pay via credit card or ACH onling. {4 processing foe of up o 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning January 1, 2018).

If you have any guestions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secure virtual plattarm to view and access case documents, court filings,
notices, calendar, and bills. *Clic Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, SSL encrypted online enviranment that preserves important attomey-client
privileges. A copy of all your invoices is located within your Clio Connect account. If you have not registerad your Online
Account, please reply to this email to request access.

Payment is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.
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Nevada Strong ™

10777 W, Twain Avenue, Suite 300
Las Vogas, Nevada B9135
Phone: 702-869-8801
wiww blackiobello. law

INVOICE

Invoice # 18165424
Date: 02/28/2019

Nicole Felino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Attorney Description Hours Rate Total
02/01/2018 SMW BRIEF REVIEW OF MOTION TO DISMISS AND MOTION FOR 030 §275.00 $82.50
DEFINITE STATEMENT AND MEET WITH ATTORNEY GRAF RE
STRATEGY FOR RESPONSE IN PREPARATION OF SAME
02/04/2019 SMW BEGIM DPPOSITION TO MOTION TO DISMISS; FERFORM LEGAL 250 §27500 §BET.50
RESEARCH RE DECEPTIVE TRADE PRACTICES AND CIVIL RICO
CLAIMS
02/06/2019 JRG PREPARE PETITION FOR EXEMPTION FROM MANDATORY 0.60 §350.00 5210.00
ARBITRATION PROGRAM
02/07/2019 SMW REVIEW AND REVISE OFPOSITION TO MOTION TO DISMISS 200 $275.00 §550.00
02/11/2019 SMW REVIEW AND REVISE OPPOSITION RE RICO ACTION AND 090 $275.00 3$247.50
PERFORM LEGAL RESEARCH RELATED THERETC
02112019 JRG REVIEW AND REVISE OPPOSITION TO MOTION TO DISMISS 120 §$350.00 3420.00
02M12/2019 SMW REVIEW AND REVISE ATTORNEY GRAF'S REVISIONS TO 200 $275.00 $550.00
OPFOSITION; REVISE OPPOSITION RE ALTER EGO THEORY AND
PERFORM LEGAL RESEARCH RELATED THERETC; REVIEW AND
REVISE FIRST AMENDED COMPLAINT
02/12f2018 JRG PREPARE AMENDED COMPLAINT WITH ALTER EGO ALLEGED 0.80 $350.00 5280.00
02372012 SMW FINALIZE COMPLAINT AND MOTION TO DISMISS 0.20  §275.00 555.00

Services Subtotal $3,082.50

JAD02162



Invoice # 18165424 - 02/28/2019

Expenses
Date Description Rate Total
011022018 NOW! Services, Inc: Invoice #24188 Service: Todd Swanson, 12.19.2018 40,00  540.00
02/04/2019 Legal Research - Westlaw (SMW) $54.34 55434
02/0472019 Copies §3.00 53.80
02/05/2019 Copies $0.30 $0.30
02/07/2019 Copies §3.80 $3.90
02/07/2019 Legal Research - Westiaw (SMW) $7.18  S$T.18
02/08/2019 Court Filing Fee £3.50 £3.50
02/11/2019 Legal Research - Wesllaw (SMW) 35648  §56.48
02/12/2019 Legal Research - Westiaw (SMW) $47.12 54712
02/13/2012 Copies $10.20  $10.20
02/13/2019 Courl Filing Fes $3.50 $3.50
Expenses Subtotal $230.42
Time Keeper Hours Rate Total
Rusty Graf 26 $350.00 $510.00
Shannon M. Wilson 7.9 $275.00 $2,172.50
Subtotal §3,312.92
Taotal $3,312.92
Payment (03/20/2019) -$3,312.92
Balance Owing $0.00
Matter Financial Summary
Outstanding Balance  New Charges (Current Invoice) Payments Received on this Invoice Total Amount Outstanding
(4470699  + $3,312.92 )~ $3.312.92 )= $44,706.99 |
Account Balance
Client Trust Account (PP) Balance $0.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.

JAD02163



Invaice # 18165424 - 02/28/2019

Please make all amounis payable io: Black & LoBello. Please visil hitps:/fwww.blacklobello.law/client-resources/make-a-payment/ to
pay via credit card or ACH online. (A processing fee of up fo 3% will appear on your next Glil for any payments or advanced deposits
made with Credit Card beginning January 1, 2018},

If vou have any questions regarding this Involce, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills. “Clie Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in & secure, SSL encrypted online environment that preserves important atternay-client
privileges, A copy of all your invoices is located within your Clic Connect account. If you have not registered yvour Cnling
Account, please reply to this email 1o request access.

Payment is due upon receipt. 16.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.

JADD2164



BLACKA LQBELLO

ATTLIRME

MNevada Swong ™
Wit 10 gears s 020

10777 W. Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Phone: T02-869-8801
www.blacklobello.law

INVOICE

Invoice # 18167140
Date: 03/3172019

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Attorney Description Hours Rate Total
03/06/2019 JRG ATTEND HEARING ON TRAFFIC CITATION (NG CHARGE) 1.00 $0.00 $0.00
03M8/2019 JRG MEETING WITH CLIENT 5 AT THEIR HOME 150 $350.00 $525.00
03/21/2019 JRG RECEIVE AND REVIEW EMAIL ABOUT NEW HEARING DATES 0.20 $350.00 $70.00
03/21/2018 TRE STATUS CONFERENCE RE: CONSTRUCTION MATTER 040 $400.00 $160.00
0372112018 sSMW OBTAIN STATUS RE QUTCOME OF CONSTRUCTION INSPECTION, 0.30 %$275.00 $B82.50
UPDATE FILE RE SAME
03f26/201% JRG RECEIVE AND REVIEW NOTICE OF RESCHEDULING OF HEARING 0.20 3350.00 §70.00
FROM THE COURT
Services Subtotal $907.50
Expenses
Date Description Rate Total
03/14/2019 Rusty Graf: Douglas Parking LV10 Receipt $10.00  $10.00
03/14/2012 Copies 50.60 £0.60
03/25/2019 Copies 57.80 §7.80

03/20/2018 RUNMER SERVICE: Drop-ofi/Hand Deliver; Courtesy Copy of Hearing Documents; District Court,  320.00  $20.00

JAD02165



Invoice # 18167140 - 03/31/2019

03/29/2019 Copies $121.30 §121.30
Expenses Subtotal $159.70

Time Keeper Heours Rate Total
Tisha Black 0.4 $400.00 §180.00
Rusty Graf 1.9 $350.00 £665.00
Rusty Gral 1.0 $0.00 50.00
Shannon M. Wilsen 0.3 £275.00 $82.50
Subtotal $1,067.20
Total §1,067.20

Payment (04/12/2019) -51,067.20

Balance Owing $0.00
Matter Financial Summary
Outstanding Balance  New Charges (Current involoe) Payments Received on this Invaice Total Amount Outstanding
( $44,706.99 + $1,067.20 }-( $1.067.20 )= $44,706.99 |
Account Balance
Client Trust Account (PP) Balance §0.00
Total Account Balance £0.00

INVOICES ARE DUE UPON RECEIFT.

Please make all amounts payable to: Black & LoBello. Please visit https://www blacklobello law/client-resources/make-a-payment! to
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your nexi biil for any paymenis or advanced deposits
made with Credit Card beginning January 1, 2018).

If you have any questions regarding this invoice, please reply 1o this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct,

Clio Connect : Black & LoBello Law offers each client a secure virlual platform to view and access case documents, court filings.
nofices, calendar, and bills. "Clio Connect” gives you the ability to view documants, upload documents for viewing, view Important case
deadlines, and view and pay invoices, all in a secure, S5L encrypted online environment that preserves important attormey-client
privileges. A copy of all your invoices Is located within your Clio Connect account. If you have nol registered your Online
Account, please reply to this email to request accass.

JADD2166



Invoice # 18167140 - 03731/2019

Payment is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.

JADD2167



BLACKALQBELLO

Movads Strong™
TOTTT W. Twain Avenue, Suite 300
Las Vegas, Nevada BO135

Phaone: 702-869-8801
www Dlacklobello.law

Invoice # 18168033
Date: 04/30/2019
Micole Folino
42 Meadowhawk Lane
Las Vegas, NV 89135
Via Email: nfolino@sandlerpartners.com
6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)
Services
Date Timekeeper Description Hours Rate Total
04/01/2018  JRG REVIEW OF FILE AND PLEADINGS FOR MATERIALS TO BE SENT TO 0.50 S§350,00 $175.00
THE COURT PER REQUEST OF LAW CLERK
04/03/2019 JRG RECEIVE AND REVIEW REPLY TO THE OPPOSITION TO THE 0.50 $350.00 $175.00
MOTION TO DISMISS
04/03/2018 JRG CALL WITH DUKE PHELPS ABOUT WHAT HE FOUND IN HIS 0.40 $350.00 5140.00
INSPECTION OF THE PLANS AND THE COO; PREPARE EMAIL TO
CLIEMTS WITH STATUS
04/08/2019 JRG REYIEW OF MATERIALS FOR HEARING ON MOTION TO DISMISS 0.60 $350.00 %5210.00
04Marz01s JRG ATTEND AND ARGUE AT MOTION TO DISMISS AND COUNTER 1.50 3350.00 3$525.00
MOTION TO AMEMD; COUNTER MOTION GRAMTED AND PREPARED
ORDER FOR SAME;
04/09/2018  JRG PREPARE ORDER GRANTING COUNTER MOTION TC AMEND THE 0.50 $350.00 $175.00
COMPLAINT AND DENYING THE MOTION TO DISMISS
04/18/2012 JRG RECEIVE AND REVIEW ORDER SIGNED BY THE COURT,; FILE AND 0.30 $350.00 $105.00
PREPARE AND FILE NOTICE OF ENTRY OF SAME; PRINT AND SIGN
FINAL OF AMENDED COMPLAINT: HAVE FILED
Services Subtotal %1,505.00
Expenses

JAD02168



Date Qu

04/02/2019

04/02/2019
04/09/2019
04/10/2019

04/11/2019

o4/11/20189

04/12/2019

04/15/2019

0482019

04/18/2019

04/18/2019
047192019

Rusty Graf

Inveice # 18168933 - 04/30/2019

Matter Financial Summary

(

Qutstanding Bal
B44,706.99

antity Description Rate Total
1.00 RUNMNER SERVICE: Courtesy Copy: Plaintiffs' Opposition to Defendant's Motion to £25.00 §25.00
Dismiss andior Motion for More Definite Statement, Counter Motion to Amend the
Complaint; District Court, eFile
1.00 Copies $7.20 57.20
1.00 Copies 2250 82250
1.00 Copies £6.00 £6.90
1.00 RUNNER SERWICE: Leave for Signature: Order on Defendants’ Molion to Dismiss $25.00 §25.00
andfor Maotion For More Definite Statement; Countermation o Amend Complaint;
District Court, aFile
1.00 Copies 50.60 $0.80
1.00 RUMNER SERVICE: Leave for Signature: Order on Defendants’ Motlon to Dismiss 525.00 525.00
and/or Motion For More Dafinite Statement; Countermotion to Amend the Complaint;
District Court, eFile
1.00 RUNNER SERVICE: Pick-up: Order on Defendants' Motion to Dismiss and/or Motion £25.00 325.00
For Mora Definite Staterment; Countermetion to Amend the Complaint; District Court,
eFile
83.00 Copies $0.30 524,90
200 Copies §0.30 £0.60
1.00 Courl Filing Fee £3.50 £$3.50
1.00 RUNNER SERVICE: Courtesy Copy: Notice of Entry of Order and First Amended 5§20.00 f20.00
Complaint; District Court,
Expenses Subtotal $186.20
Time Keeper Hours Rate Total
4.3 $350.00 $1,505.00
Subtotal $1,601.20
Total £1,601.20
Payment (05/13/2019) -51,691.20
Balance Owing $0.00
ance  Mew Charges (Current Invaice) Fayments Received on this Involce Total Amount Outstanding
+ $1.691.20 - ( $1,691.20 )= | $44,706.99 |
Account Balance
$0.00

Client Trust Account (PP) Balance

JADD2169



Invoice # 18168333 - 04/30/2019

Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.

Plaase make all amounis payable to: Black & LoBello. Pleass visit hitps:/www.blackiobello.law/client-resources/make-a-payment/ to
pay via credit card or ACH online. (A processing fee of up lo 3% will appear on your next bl for any payments or advanced deposits
made with Credit Card beginning January 1, 2018).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clie Connect : Black & LoBello Law offers cach client a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills. "Clie Conpect” gives you the ability o view documents, upload documents for viewing, view important case
deadliines, and view and pay involces, all in a secure, S5L encrypted online environment that preserves impaortant attorney-client
privileges. A copy of all your invoices is located within your Clio Connect account. If you have not registered your Cnline
Account, please reply to this email to request access,

Payment is due upon receipt. 18.0% simple annual interest will be charged avery 31 days.

Thank you for allowing Black & LoBello to be of service.

JADD2170



Mavada Strang ™

10777 W, Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Fhone: T02-869-8801
wenw blacklobello law

INVOICE

Invoice # 18171040
Date: 05/31/2018

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Timekeeper Description Hours Rate Total

05/20/2019 JRG RECEIVE AND REVIEW MOTION TO DISMISS THE FIRST AMENDED 0.60 $350.00 $210.00
COMPLAINT; FORWARD TO CLIENT

05/21/2018  MXL REVIEWING MOTION TO DISMISS AND OPP TO MOTION TO 090 $150.00 $135.00
DIEMISS

05/21/2018 MXL RESEARCH ON DECEFTIVE TRADE PRACTICES IN REAL ESTATE 1.50 $150.00 $225.00
MV CASE LAW, CIVIL RICDO SPECIFICITY, AND UNITY OF INTEREST
REQUIREMENT FOR PIERCING CORP VEIL, AND OTHER
APPLICABLE ISSUES FOR THE OPPOSITION TO THE MOTION TO
DISMISS

05/21/2018 MXL REVIEWING MOTION TO DISMISE AND OFPO TO MOTION TO 1.20 $150.00 $180.00
DISMISS

05/23/2019  MXL REVIEWING DOCUMENTS AND CORRESPONDENCE FROM FILE & 110 $150.00 $165.00
DRAFTING OPPOSITION TO MOTION TO DISMISS

05/23/2019 JRG CALL WITH CLIENT ABOUT STATUS AND MOTION TO DISMISS/ 0.40 $350.00 $140.00
OPPOSITION TO BE FORWARDED

05/23/2019 MXL ANSWERED THE FOLINO'S QUESTION ABOUT WHEN DEFENDANTS 0.80 $150.00 $290.00
ALLEGE TO HAVE PROVIDED NOTICE THROUGH EMAIL.

05/23/2018 MXL DRAFTING OPPOSITION TO MOTION TO DISMISS 1.30 $150.00 $195.00

05/28/2018  MXL REVIEWING DOCUMENTS TO FIND REQUESTED DATE OF 0.80 §150.00 $120.00

DISCLOSURE

JADD2171



Invoice # 18171040 - 05/31/2019

05/28/2019 MXL CONTINUE DRAFTING OFPOSITION 2.00 $150.00 $300.00
05/30/2019 MXL ECONOMIC LOSS DOCTRINE RESEARCH AND FIMISHING 0.80 %150.00 $135.00
DRAFTING

Services Subtotal $1,895.00

Expenses

Date Quantity Description Rate Total
06/29/2019 1.00 Postage fo Bill Nelson & Assoc. Cerified Court Reporters $0.50 £0.50
05/3042019 15.00 Copies $0.30 §4.50
Expenses Subtotal $5.00
Time Keapar Hours Rate Total

Rusty Graf 1.0 §350.00 $350.00
Mark Lounsbury 10.3 $150.00 $1.545.00
Subtotal $1,900.00
Total $1,900.00
Payment (06/21/2019) -$1,900.00
Balance Owing £0.00

Matter Financial Summary

Outstanding Balance  New Charges (Current Invoice) Payments Received on this Invoice Total Amount Outstanding
( $44,706.99 + £1,900.00 )-( $1,900.00 )= | $44,706.09 |
Account Balance
Client Trust Account (PP) Balance 50.00
Total Account Balance 50.00

INVOICES ARE DUE UPON RECEIPT.
Please make all amounts payable to: Black & LoBello. Flease visit hitps:/'www.blackliobello law/client-resources/make-a-payment/ to
pay via credit card or ACH online. (A processing fee of up fo 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning January 1, 2078}

If you have any queslions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

JAD02172



Invoice # 18171040 - 05/31/2019

Clio Connect : Black & LoBello Law offers each client a secura virlual platform to view and access case documents, court filings,
notices, calendar, and bills. “Clie Connect’ gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, 33L encrypted online environment that preserves important attorney-client
privileges. A copy of all your invoices |s located within your Clio Connect account, If you have not registered your Online
Account, please reply to this email to request access.

Payment 1§ due upon receipt. 18.0% simpla annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.

JADD2173



BLACKY, LOBELLO

ATTERRKIW

Nevada Strong™
CEoLebiating 90 yoces i, 2020,

10777 W, Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Phone: 702-360-8801
www.blacklobello.law

INVOICE

Involce # 18173364

Data:
Nicole Folino
42 Meadowhawk Lane
Las Vegas, NV 89135
Via Email: nfolino@sandlerpartners.com
6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)
Services
Date Timekeeper Description Hours Rate
06/04/2018  MXL FACTS REQUESTED BY NICOLE FOLINOG TO OPPOSITION 0.40 5150.00
0E/04/2019  MXL CASE CITES RUSTY REQUESTED TO OPPOSITION 0.80 $150.00
06/04/2018 JRG RECEIVE AND REVIEW REVISIONS AND REVISE SAME; RECEIVE 0.40 5350.00
AMD REVIEW COMMENTS FROM CLIENT AND REVISE SAME TO
FILE
060442018 TRB BRIEF STATUS UPDATE WITH ATTORNEY GRAF 0.20 50,00
Services Subtotal
Expenses
Date Quantity Description Rate
06/05/2019 1.00 Court Filing Fee $3.50
OB/OS2019 14.00 Copies §0.30
06M18/2019 4,00 Copies $0.30
Expenses Subtotal
Time Keeper Hours Rate

DE/30/2018

Total

$60.00
$120.00
$140.00

30.00

$320.00

Total
33.50
$4.20
$1.20

£8.90

Total

JAD02174



Invoice # 18173364 - 06/30/2019

Tisha Elack 0.2 $0.00 $0.00
Rusty Graf 0.4 $350.00 5140.00
Mark Lounshury 1.2 $150.00 $180.00
Subtotal £328.90

Total £328.90

Payment (07/22/2019) -$328.90

Balance Owing 50.00

Matter Financial Summary

Outstanding Balance  New Charges (Current Invoice) Payments Recelved on this Invaoice Taotal Amount Qutstanding
( 544,706.99 * $328.80 ¥=1 53z8.90 1= $44,706.99 |
Account Balance
Client Trust Account (PP) Balance §0.00
Total Account Balance £0.00

INVOICES ARE DUE UPON RECEIPT.

Please make all amounts payable to; Black & LoBello. Please visit hitps:www.blacklobello.law/client-resources/make-a-payment! to
pay via credit card or ACH online. (A processing fee of up fo 3% will appear on your next biff for any payments or advanced deposits
made with Credit Card beginning January 1, 2079).

If you have any questions regarding this invoice, please reply to this email or reach out to your altorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed corrgct.

Clio Connect : Black & LoBello Law offers each client a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills, "Clio Coanneet” gives you the ability to view documents, upload documents for viewing, view Important case

deadlines, and view and pay invoices, all in a secure, SEL encrypted online environment that preserves important attomey-client
privileges. A copy of all your invoices is located within your Clio Connect account. If you have not registered your Online
Account, please reply to this emall to request access.

Fayment is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.

JADD2175



BLACK S LOBELLO

Newvadn Srang™
it 20 poars i 2030,

10777 W. Twain Avenue, Suite 300
Las Vegas, Movada 89135
Phone; T02-869-8801
www blackiobello.law

INVOICE

Invoice # 181474494
Date: 07/31/2019

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Timekeaper Deseription Hours Rate Total
0B/25/2019 MXL 0.30 3150.00 $45.00
07/03/2019 JRG RECEIVE AND REVIEW REPLY TO MOTION TO DISMISS 0.60 §350.00 $210.00
oFfoaro1e JRG CALL WITH COUNSEL AND THE COURT TO RESCHEDULE THE 0.30 $350.00 $105.00
HEARING DUE TO CALENDAR COMFLICT
07/17/2019 JRG REVIEW OF MATERIALS FOR MOTION TO DISMISS TOMORROW 0.50 $350.00 $175.00
07182019 JRG ATTEND AND ARGUE MOTION TO DISMISS; LEAVE VOICEMAIL TO 250 $350.00 SAT5.00
CLIENT ABOUT OUTCOME
O7iZ3l201%2 JRG CALL WITH CLIENT TC DISCUSS HEARING RESULTS FROM LAST 0.30 3350.00 $105.00
WEEK
Services Subtotal £1,515.00
Expenses
Date Quantity Description Rate Total
O7/08/2019 1.00 PACER - Dacument Retrieval s0.10 3010
072212019 1.00 Phelps Consulting Group, LLC: Visual Inzpection of Homeowners Concerns, Site £1,575.00 £1,575.00
Visit to CC Developmenl Services, review plans and Cerl. of Occupancy
07i2e/2019 1.00 Postage to Jamie Clymer $0.50 $0.50

JAD02176



Invoice # 181474484 - 07/31/2019

07/26/2018 1.00 Postage fo Scott Wingfield $0.50 $0.50
Expenses Subtotal $1,576.10

Time Keeper Hours Rate Total
Rusty Graf 42 $350.00 $1,470.00
Mark Lounshury 0.3 §150.00 $45.00
Subtotal $3,091.10
Total $3,091.10
Payment (08/23/2019) -$3,091.10
Balance Owing £0.00

Matter Financial Summary

Quistanding Balance  Wew Charges (Current Invoice) Payments Received on this Invoice Total Amount Quitstanding
( $44 706.99 + 53,091.10 | $3,091.10 )= | $44,706.99 |
Account Balance
Client Trust Account (PP) Balance $0.00
Total Account Balance £0.00

INVOICES ARE DUE UPON RECEIPT.

Plezase make all amounts payable to: Black & LoBelle. Please visit https:/fwww . blacklobello.law/elient-resources/make-a-payment/ 1o
pay via credil card or ACH online. (A processing fee of up to 3% will appear on vour next bill for any payments or advanced degosits
made with Credit Card beginning January 1, 2019).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client & secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills. “Clip Connect” gives you the ability to view documents, upload documents for viewing, view important case
deadlines, and view and pay invoices, all in a secure, S5L encryptled online environment that presarves important attorney-client
privileges. A copy of all your invoices is located within your Clio Connect account. If you have not registered your Onling
Account, please reply to this emall o reguesi access.

Payment is due upon receipl. 18.0% simple annual interest will be charged every 31 days.

JADO2177



Invoice # 181474484 - 07/31/2019

Thank you for allowing Black & LoBello to be of service.

JAD02178



Wevada Stromg~

10777 W, Twain Avenue, Suite 300
Las Vegas, Nevada 88135
Fhone: 7T02-869-8801
www blacklobello.law

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001

INVOICE

Invoice # 181475801
Date: 0B/31/2019

Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services

Date Timekeeper Description

08/09/201% JRG
GOING FORWARD

08/15/2018 JRG

08/26/2019 MXL REVIEWING ORDER & ORIGINAL COMPLAINT

08/27/2018 MXL
AMENDED COMPLAINT

RECEIVE AND REVIEW NOTICE OF ENTRY AND ORDER ON
MOTION TO DISMISS AND FILING OF NEW COMPLAINT

Hours Rate Total

MEETING WITH CLIENTS TO DISCUSS STRATEGY AND DISCOVERY 1.00 $350.00 $350.00

0.30 $350.00 $£105.00

0.50 %150.00 $75.00

DRAFTING MOTION TO FILE FIRST AMENDED COMPLAINT AND 210 H150.00 S315.00

08/28/2019 MXL FINDING AND ATTACHING EXHIBITS TO MOTION TO AMEND AMD 0,30 $15000 54500
AMENDED COMPLAINT
Services Subtotal 2890.00
Expenses
Date Quantity Description Rate Tatal
08/0572019 1.00 Rusty Graf: Parking 7/18/19 - 30.00 £30.00 £30.00

Time Keeper Hours

Expenses Subtotal $30.00

Rate Total

JAD02179



Invaice # 181475801 - 08/31/2019

Rusty Graf 1.3 $350.00 $455.00
Mark Lounsbury 2.9 £150.00 £435.00
Subtotal £0820.00

Total $920.00

Payment (09/12/2019) -$920.00

Balance Owing $0.00

Matter Financial Summary

Outstanding Balance  Mew Charges (Current Involce) Payments Received on this Invoice Total Amount Outstanding
{ $44.706.99 + $920.00 b= §920.00 1= $44,706.99 |
Account Balance
Client Trust Account (PP) Balance $0.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.

Please make all amounts payable to: Black & LeBello. Please visit hitps:/fwww.blacklobello.|aw/cllent-resources/make-a-payment! 1o
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments or advanced deposits
made with Credit Card beginning Janvary 1, 2018},

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LaBello Law offers each client a secure virtual platform to view and access case documents, court filings,
notices, calendar, and bills. “Clio Connect® gives you the ability to view decuments, upload documents for viewing, view impartant case
deadlines, and view and pay invoices, all In a secure, SSL encrypted online envirenment that preserves imporiant atlorney-client
privileges. A copy of all your invoices is located within your Clio Connect account. |f you have not registerad your Online
Account, please reply to this email to request access.

Payment is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBelio to be of service.

JADD2180



BLACK S\ LOBELLO

Mevada Strang ™

10777 W. Twain Avenue, Suite 300
Las Vegas, Nevada 89135
Phone: 702-869-8801
www _blackiobello.law

INVOICE

Invoice # 181478003
Date: 0973072019

Nicole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Timekeeper Description Hours Rate Total

09/03/2019  MXL FINALIZING AMEMDED COMPLAINT FOR FILING, FIXING PRAYER 0.30 515000 §45.00
FOR RELIEF, AND ATTACHING EXHIBITS

09/03/2018 JRG REVIEW AND FINAL AMENDED COMFLAINT PER COURT ORDER; 0.40 $5350.00 $140.00
FILE EAME

09/12/2019 TRB COMFERENCE RE: STATUS OF CASE (MOTION TO DISMISS THIRD) 0.30 $450.00 $135.00

09/24/2019 MXL REVIEWING NEW MOTION TO DISMISS AND ATTACHED AFFIDAVIT 0.40 5150.00 $B60.00
AND OTHER EXHIBITS

09/24/2019 JRG RECEIVE AND REVIEW NOTICE OF HEARING FOR MOTION TO 0.20 §350.00 §70.00
DISMISS SECOND AMENDED COMPLAINT

09/25/2018 MXL REVIEWING PAST COURT ORDERS AND FIRST TWO MOTIONS TO 1.40 S$150.00 $210.00
DISMISS & BEGINNING DRAFTING ON NEW OPPO TO MOTION TO
DIsMISS

09/26/2019  MXL LOCKING UP CASES CITED IN MTD NELSON v. HEER & BRELIANT 0.50 515000 $75.00

09/27/2019 MXL MET WITH RUSTY TO DISCUSS FOLINO OFFO CONTENT, MOTION 0.20 $150.00 $30.00
FOR RULE 11 SANCTIONS, MOTION TO AMEND TO REINTRODUCE
DISMISSED CLAIMS AND COMNFEREMCE CALL AT 4:00 FM

D9/272018  MXL DRAFTING OPFPO 1.30 $150.00 B195.00

0or27r2019  MXL COMFEREMCE CALL WITH FOLINOS 0.30 315000 $45.00

083072019 MXL DRAFTING AND ADDITIONAL CASE RESEARCH FOR OPPO 1.50 §150.00 §225.00
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Invoica # 181478003 - 09/30/2018

Services Subtotal $1,230.00
Expenses
Date Quantity Description Rate Total
09/03/2019 1.00 Court Filing Fee $3.50 $3.50
09/17/2018 9.00 Coples $0.30 $2.70
09/27/2019 1.00 WesiLaw - Online Research, Mulli-Search Document Displays (JRG) $23.70 523.70
09/27/2018 1.00 WestLaw - Online Research, Multi-Search Transactional Searches (JRG) 548,56 548.56
Expenses Subtotal $7B.46
Time Keeper Hours Rate Total

Tisha Black 0.3 $450.00 $135.00
Rusty Graf 0.6 $350.00 §210.00
Mark Lounsbury 5.9 $150.00 5885.00
Subtotal $1,308 46
Total $1,308.46
Payment {10/03/2019) -$1,308.46
Balance Owing $0.00

Matter Financial Summary
Outstanding Balance  Mew Charges (Current Invaice) Payments Recelved on this Invoice Total Amount Outstanding
( $4470698  + $1,308.46 )= $1,308.46 )= $44,706.99 |

Account Balance

Client Trust Account (PP) Balance 50.00
Total Account Balance $0.00

INVOICES ARE DUE UPON RECEIPT.
Please make all amounts payable to: Black & LoBello. Please visit hitps://www blackiobello law/client-resources/make-a-payment/ to
pay via credit card or ACH online. (A processing fee of up to 3% will appear on your next hill for any payments or advanced deposils
made with Credit Card beginning Janwary 1, 20189).

If you have any questions regarding this inveice, please reply to this email or reach out ta your attorney. All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

JAD02182



Invailce # 1814TA003 - 09/30/2019

Clio Connect : Black & LoBello Law offers each client a secura virtual platform to view and access case documents, court filings,
notices, calendar, and bills. “Clio Connect” gives you the ability to view decuments, upload decuments far viewing, view Important case

deadiines, and view and pay invoices, all in a secure, SSL encrypted online environment that preserves important attorney-client
privilages. A copy of all your invoices is located within yeur Clio Connect account. If you have not registered vour Onling
Account, please reply to this email to request access.

Payment is due upon raceipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.

JADD2183



BLAC LQBELLC

TR K I YE, [

Mavada Steong

10777 W. Twain Avenue, Suite 300
Las Vegas, Mevada 89135
Fhone: 702-869-8801
www, blacklobellolaw

INVOICE

Invoice # 181480115
Date; 10/31/2019

Micole Folino

42 Meadowhawk Lane

Las Vegas, NV 89135

Via Email: nfolino@sandlerpartners.com

6239-0001
Folino re: 42 Meadowhawk Lane, LV, NV (APN 164-14-414-014)

Services
Date Timekeeper Description Hours Rate Total
10/01/2018  MXL FINISHING FOLING OPPOSITION TO MTD DRAFT 3,00 5150.00 $450.00
10/02/2019 JRG REVIEW AND REVISE OPPOSITION TO MOTION FOR SUMMARY 0.60 $350.00 %$210.00
JUDGMENT AND/OR MOTION TO DISMISS
10/02/2019  MXL UPDATING OPPOSITION TO MTD WITH RUSTY'S EDITS 0.50 $150.00 %75.00
10/03/2019  MXL FIMAL DRAFT OF OPPOSITION TO INCORPORATE RUSTY'S EDITS. 1,30 $150.00 $195.00
ALLEGATIONS OF SYSTEMIC FAILURE OF PLUMBING SYSTEM,
AND ADD COUNTERMOTION TO COMPEL DISCOVERY
10/03/2019  MXL INCORPORATING ADDITIONAL EDITS AND FINALIZING TO FILE 0.30 $150.00 545.00
OPPOSITION - MOTION TO DISMISS
1040372019 JRG REVIEW AND REVISE OPPOSITION TO MOTION TC DISMIES 0,40 $350.00 %140.00
1043172019 JRG RECEIVE AND REVIEW REPLY TO MOTION TO DISMISS AND 0.40 535000 $140.00
OPPOSITION TO MOTION FOR SANCTIONS
Services Subtotal $1,255.00
Expenses
Date Quantity Description Rate Total
10/01/2019 4100 WestLaw - Online Research - Multi-Search Document Displays (MXL) 56.97 56.97
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Invoice # 181480115 - 10/31/20149

10/04/2019 1.00 Coun Filing Fee $3.50  $3.50
10/09/2019 1.00 Postage to Phalps Consulting Group, LLC £0.55 $0.55
10428/2019 17.00 Copies $0.30 £5.10
Expenses Subtotal §16.12

Time Keeper Hours Rate Total
Rusty Graf 1.4 $350.00 $490.00
Mark Lounsbury b.1 $150.00 $765.00
Subtotal $1.271.142
Total 81.27T1.12
Payment (11/11/20139) -51,271.12
Balance Owing £0.00

Matter Financial Summary

Outstanding Balance  MNew Charges (Current Invoice) Payments Received on this Invoice Total Amount Outstanding
{ $44,706.99 ! 51,271.12 1= £1,271.12 b= $44,706.99 |
BAccount Balance
Client Trust Account {PP) Balance $0.00
Total Account Balance £0.00

INVOICES ARE DUE UPON RECEIPT.

Please make all amounts payable to: Black & LoBello. Please visit https:ifwww blacklobello.law/client-resources/make-a-payment! 1o
pay via credil card or ACH online. (A processing fee of up to 3% will appear on your next bill for any payments er advanced deposils
made with Credit Card beginning January 1, 2019).

If you have any questions regarding this invoice, please reply to this email or reach out to your attorney, All billing concerns must be
addressed within 30 days of receipt or they will be deemed correct.

Clio Connect : Black & LoBello Law offers each client a secure virtwal platform to view and access case documents, court filings,
notices, calendar, and bills, “Clio Connect” gives you the ability lo view documents, upload documents for viewing, view impartant case
deadlines, and view and pay invoices, all in a secure, SSL encrypted online environment that preserves important attormey-client
privileges. A copy of all your invoices is located within your Clie Connect account. If you have not reglisterad your Online
Account, please reply to this email to request access.
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Invoice # 181480115 - 10/31/2019

Payment is due upon receipt. 18.0% simple annual interest will be charged every 31 days.

Thank you for allowing Black & LoBello to be of service.
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ELECTRONICALLY SERVED
1/23/2020 10:05 AM

1 CHRISTOPHER M. YOUNG, ESQ.
MNevada Bar No. 7961

2 || JAY T. HOPKINS, ESQ.
MNevada Bar No. 3223

3 || CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200

4 || Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489

CyoLl tg&?j!‘p L{'Hl] IEW.UEHTI

javthopkinsi@email.com

Jeffrey L. Galliher, Esq.

MNevada Bar No, 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049

10 || Facsimile: (702) 735-0204
icalliheri@ealliherlawfirm.com

W00 =1 oy Lh

11
Attorneys for Todd Swanson, et al,

12
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
15 | JOSEPH FOLINO, an individual and NICOLE| CASENO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV
|6
Plaintiff(s),
17
¥.
18

TODD SWANSON, an individual; TODD
19 || SWANSON, Trustee of the SHIRAZ TRUST;

SHIRAZ TRUST, a Trust of unknown origin
20 || LYON DEVELOPMENT, LLC. a Nevada

limited liability company: DOES [ through X;
21 || and ROES [ through X,

22 Defendant(s).

24 | DEFENDANTS TODD SWANSON; TODD SWANSON AS, TRUSTEE OF THE SHIRAZ
TRUST; SHIRAZ TRUST; AND LYON DEVELOPMENT, LLC'S FIRST

25 SUPPLEMENTAL LIST OF WITNESSES AND PRODUCTION OF DOCUMENTS
PURSUANT TO N.R.C.P. 16.1

26
Pursuant to N.R.C.P. 16.1, Defendants, TODD SWANSON, an individual; TODD
27
" SWANSON, Trustee of the SHIRAZ TRUST; SHIRAZ TRUST, a Trust of unknown origin;
28
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LYON DEVELOPMENT, LLC, (hereinafter referred to as “Defendants”) by and through their
counsel of record CHRISTOPHER M. YOUNG, ESQ., and JAY T. HOPKINS, ESQ., of the law
firm of CHRISTOPHER M. YOUNG, PC, and JEFFREY L. GALLIHER, ESQ., of the law firm
of GALLIHER LEGAL P.C., hereby submit their First Supplemental List of Witnesses and

Production of Documents Pursuant to N.R.C.P. 16.1 as follows with new information in bold:

L
WITNESSES

1. Joseph Folino and Nicole Folino
c/o Rusty Graf, Esq.
Shannon M. Wilson, Esq.

“ 10777 West Twain Avenue, 3 Floor

Las Vegas, Mevada 89135

rerafiiblacklobello.law
swilsonf@blacklobello law

Attorney for Plaintiffs
Joseph Folino and Nicole Folino are expected to testify regarding the facts and

circumstances surrounding the alleged incident that oceurred on or about October 22, 2017.

2. Todd Swanson, M.D.
c/o Christopher M. Young, Esq.

Christopher M. Young, PC
2460 Professional Court, #200

|| Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489

Dr. Swanson is expected to testify regarding the facis and circumstances surrounding the

alleged incident that occurred on or about October 22, 2017.

3. Custodian of Records/Person Most Knowledgeable for
Lyon Development, LLC
c/o Christopher M. Young, Esq.
|| Christopher M. Young, PC
2460 Profcssional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499
Fax: (702) 240-2489

The Custodian of Records/Person Most Knowledgeable will testify as to the facts and
circumstances of the subject incident, authentication of any reports, and photographs.
|| I

2ol6
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4. Todd Swanson, Trustee of The Shiraz Trust
¢/o Christopher M. Young, Esq.
Christopher M. Young, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499
Fax: (702) 240-2489

Dr. Swanson is expected to testify regarding the facts and circumstances surrounding the

alleged incident that occurred on or about October 22, 2017.

5. Nikki Whitfield
¢/o Christopher M. Young, Esq.
Christopher M. Young, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499
Fax: (702) 240-2489

Ms. Whitfield is Dr. Swanson’s assistant and is expected to testify regarding the facts and

circumstances surrounding the alleged incident that occurred on or about October 22, 2017 and

other issues related to the sale of 42 Meadowhawk,

B. Aaron Hawley
¢/o Rakeman Plumbing, Inc.
4075 Losee Road
North Las Vegas, Nevada 89030
Tel: (702) 642-8553
Fax: (702) 399-1410

Mr. Hawley is expected to testify regarding the work performed on 42 Meadowhawk

Lane, Las Vegas, Nevada 89135,

7 William “Rocky” Gerber
c/o Rakeman Plumbine. Inc.
4075 Losee Road
NWorth Las Vegas, Nevada 89030

Tel: (702) 642-8553
Fax; (702) 399-1410

Mr. Gerber is expected to testify regarding the work performed on 42 Meadowhawk

Lane, Las Vegas, Nevada 89135.

Defendant also names as witnesses all witnesses designated by all parties.

Defendant reserves the right to call any and all other witnesses who may have relevant

Jofb
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knowledge of the facts and circumstances surrounding the subject incident.

Defendant reserves the right to supplement their list of witnesses as new witnesses
become known, including expert witnesses and as Plaintiffs testimony at trial may make
necessary.

Defendant reserves the right to call rebuttal and/or impeachment witnesses; to call the
records custodian of any person(s) or institution(s) to which there is an objection concerning
authenticity; and to call any and all witnesses of any other party in this matter.

Defendant intends to retain a construction and landscaping experts related to the various
alleged property damages. Defendant will designate experts pursuant to the Court’s Discovery
Scheduling Order. It is anticipated that these experts will testify regarding their review and
examination of Plaintiff’s property damages.

Defendant hereby reserves the right to supplement this proposed list of witnesses and
documents as discovery continues, Defendant also reserves the right to utilize any witnesses and
documents identified by the Plaintiff and/or other Defendants.

II.
DOCUMENTS

1. BHHS Nevada Properties Listing Packet (Bate Nos. DEF000001 —
DEFO00015).

3. Counter Offer No. 1 (Bate No. DEF000016).
3. Residential Purchase Agreement (Bate Nos. DEF000017 — DEFO00027).

4. Seller’s Real Property Disclosure Form (Bate Nos. DEF000028 —
DEF000032).

5. Addendum No. 1 to Purchase Agreement (Bate No. DEF000033).

6. Request for Repair No. 1 (Bate Nos. DEF000034 — DEF000035).

7. Addendum No. 2 to Purchase Agreement (Bate No. DEF000036).

8. Addendum No. 3 to Purchase Agreement (Bate No. DEF000037).

9. Addendum Final to Purchase Agreement (Bate No. DEF000038).

10. Addendum No. 4A To Purchase Agreement (Bate No. DEF000039).

1.  Caveat Emptor Inspection Report (Bate Nos. DEF000049 - DEF000049).

4ofl6
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12.  Photos of Pool Deck and Roof Stucco (Bate Nos. DEF000050 — DEF000051).

13.  Agreement to Occupy After the Close of Escrow (Bate Nos. DEF000052 -

DEF0000353).

14, Rakeman Plumbing correspondence dated Movember 16, 2017 (Bate Nos.

DEF000054).

15.  Equity Title of Nevada — Closing Packet (Bates Nos. DEF000055 —

DEF000068).
16.

E-mails between Todd Swanson, Austin Sherwood and Ivan Sher dated

December 6-7, 2017 (Bates Nos. DEF000069-DEF000072.)

DATED this 23rd day of January 2020..

Respectfully Submitted,
/s/ Jeffrey L. Galliker, Esg.

CHRISTOPHER M. YOUNG, ESQ.
Mevada Bar No. 7961

JAY T. HOPKINS, ESQ.

MNevada Bar Mo, 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200

Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyoung@cotomlaw.com

jaythopkinsi@gmail.com

Jeffrey L. Galliher, Esq.

Mevada Bar No, 8078

GALLIHEER. LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada §9104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jgalliheréigalliherlawfirm.com

Attorneys for Todd Swanson, et al.
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CERTIFICATE OF E-SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order [4-2, and

N.EF.C.R. 9, I hereby certify that on the 23rd day of January 2020 | caused the foregoing
EE OF THE SHIRAZ

DEFENDANTS TODD SWANSON., TODD SWANSON
TRUST; SHIRAZ TRUST, LYON DEVELOPMENT, LLCS® FIRST SUPPLEMENTAL

LIST OF WITNESSES AND PRODUCTION OF DOCUMENTS PURSUANT TO

N.R.C.P. 16.1

to be electronically e-served on counsel as follows:

Rusty Graf, Esq.

Shannon M. Wilson, Esg.

10777 West Twain Avenue, 3™ Floor
Las Vegas, Nevada 89135
rgratidblacklobello. law

swilson@blacklobello law

5 Kimalee Goldstein
An Employee of

GALLIHER LEGAL, PC

HMIpen Case Files 0300, 003 PLEADING 4.1

Gofe
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Todd Swanson

From: Austin Sherwood <Austin@shapiroandsher.com>
Sant: Thursday, December 7, 2017 11:27 AM

To: Todd Swanson

Ce: Ivan Sher

Subject: RE: 42 Meadowhawk

Hello Todd,

Thank you for sending this over.

Ivan is traveling at the moment but will be reaching out to discuss tomorrow.

Best Regards,

Austin Sherwood

Fine Home Specialist | Transaction Manager
Phone: 702-686-6638

Offica: 702-315-0223

e-Fax: 702-317-3175

Shapiro & Sher = Berkshire Hathaway
HomeServices | Luxury Collection
lasvegasfinehomes.com

From: Todd Swanson [mailto:tvs@tswansonmd.com]
Sent: Wednesday, December 6, 2017 9:26 PM

To: Austin Sherwood <Austin@shapiroandsher.com:>
Cc: Ivan Sher <lvan@ShapiroandSher.com=

Subject: RE: 42 Meadowhawk

Austin and Ivan,

| am sorry that the buyer is frustrated, but | have been out of the country since | moved out, so Nicky has been keeping
me informed as to what is going on. | also want to remain on good terms with the buyers, but unfortunately, they are
trying to blame me for things that are not my fault:

1, Micky notified me before | even came home from Denver that the buyer found the sliding glass door was not
working. Nicky says she never opened that door in the past several months. | attempted to open the door when
| arrived home on 11/21, but to no avail. The usual “reset/unlock/open” sequence that usually causes the door
to open did not work. That problem occurred for reasons unknown to me and out of my control. We never
even use that door. Nicky's time in the past month, and my & days in the house before | moved out, were spent
packing my remaining items. | only touched the sliding door controls once, to try to troubleshoot the problem,
but to no avail. We absolutely had NOTHING to do with those doors now not working. | had a similar problem
over a year ago, and | think | contacted Blue Heron to fix the problem. That is who | recommend they start with.

2. The buyers wanted the desks. (I could have used the desks, and yes, they could have been moved. The large
one comes apart, so it is moved in pieces.) | left the rug under the desk not because | couldn’t have moved it,
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but because | thought the buyer might want it. | didn’t have a use for the rug, which is why | had no problem
giving it to the buyer. The gesture was meant to be a gift, not one that turned into a problem for them.

3. The table top was left in the basement because a) Kelly Contenta, your agent, told me that the buyers’ workers
could remove it and b) because Nicky talked to Mrs. Folino who apparently also said she would have her workers
remove the table top. | could have also had my movers remove that easily if it were not for the instructions
from Kelly and Mrs. Folino. Now, because they have workers in the house, it seems that they could easily take it
out the sliding glass door and dispose of it.

4. Regarding the scratches on the walls and stairway, | saw damage to the wall and steps before my movers came
on 11/27. The buyers had workers in the upstairs closet remove almost all of the cabinets when | was there
from 11/21-11/27. They carried large pieces of cabinet down those stairs to the garage. In fact, | noticed 1
particularly large gouge fairly high up that could only have been caused by their workers moving some of those
large cabinet pieces out of the closet. | didn't move any large pieces out of the upstairs except for a dresser—
definitely nothing that could reach that high. And realistically, it is much more likely that any damage to the
stairs was caused by the buyer's workers than my movers. My movers were professionals who covered and
protected the stairs. To say that they caused any scratches or damage to the stairway is speculation at best—
and very unfair to me.

5. Regarding keys, | never used keys for the house. | will try to find them when | come home next week, but if |
were the buyers, | would have the doors re-keyed. Most people re-key a house when they buy it. Who knows
who might have keys to those doors? And | don't want them accusing me of ever entering their home if they
don't re-key the doors. It costs a few hundred dollars to re-key a house. ButI'll look for the keys and return

them if | can find them.

Furthermore, | thought you told me there was no holdback from the sale of the house. If the furniture was part of the
purchase agreement, was it not paid for at closing? If not, and if the buyer doesn’t plan on paying for the furniture, |
suggest that we sign a full mutual release and go our separate ways. We have been working diligently trying to get
someone out to evaluate the stucco/paint issue. Blue Heron has communicated to MNicky that if it is a construction
defect, they will take care of it. We are just trying to get them out to inspect the area and put something in writing. I'd
be happy to pass that task on to the buyer and be done with all of these lingering issues.

I'm cc'ing Nicky in case I've mis-stated anything in this email. But all in all, mixed messages from the buyer, their agent,
and your agent caused some of these issues, and now it sounds like the buyer is trying to pass blame on to me for items
that are not in any way my fault. | am surprised they feel like | am taking advantage of them because | feel like they are
nickel and diming me now to get as much from me as possible. I'll take responsibility for leaving the rug and table top in
the house, but 53,000 sounds like a pretty steep price to pay for that. If they don’t want to sign a mutual release, I'll
have those items removed [if they are now legally my responsibility), but | expect to be paid for my furniture.

| hope we can resolve these issues amicably, My new neighbor, wha | have known for years, is good friends with the
Folinos, and | don't want there to be any lingering bad blood between us.

Regards,
Todd

Ps—Iam 15 hours ahead of you, so | can call you tomorrow to discuss if needed.
Todd V. Swanson, M.D.

2360 E, Evans Ave., Apt. #837

Denver, CO 20210

(702) 249-9219
tvs@tswansonmd.com

DEFOJR6ES 95



From: Austin Sherwood [mailto:Austin@shapiroandsher.com]
Sent: Wednesday, December €, 2017 7:07 PM

To: Todd Swanson <tvs@tswansonmd.com>

Subject: Fwd: 42 Meadowhawk

Hello Todd,

Additional email received from the buyers agent.

Thank you,

Get Outlook for 108

Austin Sherwood

Fine Home Specialist | Transaction Manager
Phone: 702-686-6638

Office: 702-315-0223

e-Fax: 702-317-3175

Shapiro & Sher » Berkshire Hathaway

HomeServices | Luxury Collection
lasvegasfinehomes.com

From: Ashley Dakes-Lazosky <ashley@vhfelv.com>
Sent: Tuesday, December 5, 2017 8:54:51 AM

To: Austin Sherwood; lvan Sher

Subject: 42 Meadowhawk

Austin and lvan,

Good morning. | am reaching out to you today in hopes to get a resolution to the issues we are still having at 42
Meadowhawk.

The seller vacated the property and left a rug under the upstairs desk that the buyers purchased. This wouldn't normally
be an issue...but the desk probably weighs over 800 Ibs and the rug is not wanted nor needed. Now the desk will scratch

the wood floors if it isn't moved by an professional.
He also left a glass table in the property which the buyer needs removed.

One of the biggest issues is that the sliding door doesn't work and it did at the time of closing and walk through. So, the

property was left in a different condition than it was at walk.
Also, the movers made huge scratches on the stairwell when moving his furniture.
The buyer is taking care of that, but we need an accurate contact for the door repair and the rug removed asap.

We also need to know where the keys are for the home. | know Austin said they are all electronic pads, but there are
key holes in every door, where are the keys for the doors?

We are trying to work with Nicky but we are not getting anywhere.

DEFO9Rb Y96



Would you please reach out to Todd Swanson regarding the issues we are having. We are trying to handle this amicably,
however, this is becoming a huge issue for both me and the buyers.

The buyer will not pay for the furnishings until the rug and table are removed.
Which, they shouldn't have to since the seller is in breach of the personal property addendum.

Please help up reach a resolution so this can be settled once and for all.

| thank you in advance.
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ELECTRONICALLY SERVED
1131/2020 2:47 AM

CHRISTOPHER M. YOUNG, ESQ.
Mevada Bar Mo. 7961

JAY T. HOPKINS, ESQ.

Mevada Bar Mo. 3223
CHRISTOPHER M. YOUNG. PC
2460 Professional Court, #200

[Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyoungfacotomlaw.com

javthopkinsi@gmail.com

JEFFREY L. GALLIHER, ESQ.
Nevada Bar No, 8078

GALLIHER LEGAL P.C,

1850 East Sahara Avenue, Suite 107
Las Vegas, Mevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jealliherdealliherlawlirm.com

Attorneys for Todd Swanson, et al.

DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH FOLINO, an individual and NICOLE| CASENO.. A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV

Plaintiff(s),
v,

TODD SWANSON, an  individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST]
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a WNevada
limited liability company; DOES 1 through X:
and ROES [ through X,

Defendant(s).

EFENDANTS TODD SWANSON; TODD SWANSON AS, TRUSTEE OF THE SHIRAZ,

D £
= TRUST; SHIRAZ TRUST: AND LYON DEVELO

SUPPLEMENTAL LIST OF WITNESSES AND PRO]

L=

PMENT, LLC’S SECOND

DUCTION OF DOCUMENTS

PURSUANT TO N.R.C.P. 16.1
Pursuant to N.R.C.P. 16.1, Defendants, TODD SWANSON, an individual; TODD

SWANSON, Trustee of the SHIRAZ TRUST; SHIRAZ TRUST, a Trust of unknown origin;
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LYON DEVELOPMENT. LLC, {hereinafter referred to as “Defendants™) by and through their
counsel of record CHRISTOPHER M, YOUNG, ESQ.. and JAY T. HOPKINS, ESQ., of the law
firm of CHRISTOPHER M. YOUNG, PC, and JEFFREY L. GALLIHER. ESQ.. of the law firm
of GALLIHER LEGAL P.C., hereby submit their Second Supplemental List of Witnesses and

Production of Documents Pursuant to N.R.C.P. 16.] as follows with new information in bold:

L
w ESSES

. Joseph Folino and Nicole Folino
c/o Rusty Graf, Esqg.
Shannon M., Wilson, Esq.
10777 West Twain Avenue, 3™ Floor
Las Vegas, Nevada 89135
rerafiidblacklobello.law
swilson@@blacklobello.law
Attorney for Plaintiffs

Joseph Folino and Nicole Folino are expected to testify regarding the facts and

circumstances surrounding the alleged incident that occurred on or about October 22, 2017.

2. Todd Swanson, M.D.
c/o Christopher M. Young, Esq.
Christopher M. Young, PC
2460 Professional Court, #200
Las Vegas, Nevada 891238
Tel: (702) 240-2499
Fax: (702) 240-2489

Dr. Swanson is expected to testify regarding the facts and circumstances surrounding the
alleged incident that occurred on or about October 22, 2017.

3. Custodian of Records/Person Most Knowledgeable for
Lyon Development, LLC
¢/o Christopher M. Young, Esq.
Christopher M. Young, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499
Fax: (702) 240-2489

The Custodian of Records/Person Most Knowledgeable will testify as to the facts and

circumstances of the subject incident, authentication of any reports, and photographs.

20f7
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4, Todd Swanson, Trustee of The Shiraz Trust
clo Christopher M. Young, Esq.
Christopher M. Young, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499
Fax: (702) 240-2489

Dr. Swanson is expected to testify regarding the facts and circumstances surrounding the

alleged incident that occurred on or about October 22, 2017.

5 Nicky Whitfield
c¢/o Christopher M. Young, Esq.
Christopher M. Young, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499
Fax: (702) 240-2489

Ms. Whitfield is Dr. Swanson’s assistant and is expected to testify regarding the facts and

circumstances surrounding the alleged incident that occurred on or about October 22, 2017 and

other issues related to the sale of 42 Meadowhawk.

6. Aaron Hawley
c/o Rakeman Plumbing, Inc.
4075 Losec Road
North Las Vegas, Nevada 89030
Tel: (702) 642-8553
Fax: (702) 399-1410

Mr. Hawley is expected to testify regarding the work performed on 42 Meadowhawk

Lane, Las Vegas, Nevada 89135.

7. William “Rocky”™ Gerber
¢/o Rakeman Plumbing, Ine.
4075 Losee Road
Morth Las Vegas, Nevada 89030
Tel: (702) 642-8553

Fax: (702) 399-1410

Mr, Gerber is expected to testify regarding the work performed on 42 Meadowhawk

Lane, Las Vegas, Nevada 89135.

Defendant also names as witnesses all witnesses designated by all parties.

Defendant reserves the right to call any and all other witnesses who may have relevant

knowledge of the facts and circumstances surrounding the subject incident.
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Defendant reserves the right to supplement their list of witnesses as new witnesses
become known. including expert witnesses and as Plaintiff's testimony at trial may make
ncccssary.

Defendant reserves the right to call rebuttal and/or impeachment witnesses; to call the
records custodian of any person(s) or institution(s) to which there is an objection concerning
authenticity; and to call any and all witnesses of any other party in this matter.

Defendant intends to retain a construction and landscaping cxperts related to the various
alleged property damages. Defendant will designate experts pursuant to the Court’s Discovery
Scheduling Order. It is anticipated that these experts will testify regarding their review and
examination of Plaintiff’s property damages.

Defendant hereby reserves the right to supplement this proposed list of witnesses and
documents as discovery continues. Defendant also reserves the right to utilize any witnesses and
documents identified by the Plaintiff and/or other Defendants.

11.
DOCUMENTS

BHHS Nevada Properties Listing Packet (Bate Nos, DEF000001
DEF000015).

—_—

Counter Offer Mo. 1 (Bate No. DEF000016).

e

Residential Purchase Agreement (Bate Nos. DEF000017 — DEF000027).

‘th

4. Seller’s Real Property Disclosure Form (Bate Nos. DEF000028 —
DEF0Q00032).

Addendum No. | to Purchase Agreement (Bate No. DEF000033).
Request for Repair No. 1 (Bate Nos. DEF000034 — DEF000033).
Addendum No. 2 to Purchase Agreement (Bate No. DEF000036).
Addendum No. 3 to Purchase Agreement (Bate No. DEF000037).

Addendum Final to Purchase Agreement (Bate No, DEFUO00038).

10. Addendum No. 4A To Purchase Agreement (Bate No. DEF000039).

1 1. Caveat Empior Inspection Report (Bate Nos. DEF000049 - DEF000049).

12. Photos of Pool Deck and Roof Stucco (Bate Nos. DEF000050 — DEF000051).
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JADD2202




W 3 =

L= TN N = R |

13. Agreement to Occupy After the Close of Escrow (Bate Nos. DEF000052 -
DEF000053).

14. Rakeman Plumbing correspondence dated November 16, 2017 (Bate Nos.
DEF000034).

15. Equity Title of Nevada — Closing Packet (Bates Nos. DEF000055 —
DEF000068).

16. E-mails between Todd Swanson, Austin Sherwood and Ivan Sher dated December 6-
7. 2017 (Bates Nos. DEF000069-DEF000072.)

17. Inspection Report 5-11-15 (Bate Nos. DEF000073 — DEF000141)

18. Henry Regnault Punch List 05-16-15 (Bate Nos. DEF000142 — DEF000162).
19. Henry Regnault Punch List 05-20-15 (Bate Nos. DEF000163 — DEF000190).
20. Henry Regnault Punch List 05-29-15 (Bate Nos. DEF000191 -DEF000210).
21. Henry Regnault Punch List 06-08-15 (Bate Nos. DEF000211 — DEF000230).
22. Invoices (Bate Nos. DEF000231 — DEF000243).

23. Bids/Estimates (Bate Nos. DEF000244 — DEF000252).

24. Design Drawings for Todd Swanson’s Office (Bate Nos. DEF000253 -
DEF000282).

25. Design Drawings for Todd Swanson’s Closet (Bate Nos. DEF000283 -
DEF000289)

26. Design Drawings for Todd Swanson’s Fireplace/TV (Bate Nos. DEF000290 —
DEF000295).

27. Patio Design Drawing (Bate No. DEF000296).

28. Construction Photos (Bate Nos. DEF000297 — DEF000305).
29, Landscaping Photos (Bate Nos. DEF000306 — DEF000312).
30. Hardwood Floor picture (Bate No. DEF000313).

31. Absolute Closets Add Insured-Shiraz Trust (Bate Nos. DEF0000314 -
DEF000315).

32. Ed’s List (Bate Nos. DEF0000316 — DEF000319).
33. 42 Meadowhawk Ridges Pool Approval 01-07-15 (Bate No. DEF000320).

34. Email Correspondence between Swanson and Blue Heron Re: Swanson
Customer Service (Bate Nos. DEF000321 — DEF000328).

35. Email Correspondence RE: Touch Screens (Bate Nos. DEF000329 -
DEF000334).
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36.42 Meadowhawk Northern Trust Loan Statement 07-07-17 (Bate Nos.

DEF000335 — DEF000336).
37. 42 Meadowhawk Equity Tile Seller Info (Bate No. DEF000337).

38. Email Correspondence between Swanson and Julie Torchin (Bate Nos.

DEF000338 — DEF000341).

39, Email Correspondence between Swanson and Alexxa Warren (Bate Nos.

DEF000342 — DEF000380).

40. Email Correspondence between Swanson and Nicky Whitfield (Bate Nos.

DEF000381 — DEF000393).

41. Email Correspondence between Swanson and Kelly Contenta (Bate Nos.

DEF000394 — DEF000399).
42. Folino Earnest Money Wire Confirmation 10-24-17 (Bate No. DEF000400).
43. Nevada Title Wiring Instructions (Bate No. DEF000401).
44. Henry Text (Bate No. DEF000402).

DATED this 31 day of January 2020.

Respectfully Submitted.
/s/ Jeffrey L. Galliher, Esg.

CHRISTOPHER M. YOUNG, ESQ.
Mevada Bar No. 7961

JAY T. HOPKINS, ESQ.

MNevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200

as Vegas, Nevada §9128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyounsdlcotomlaw.com

javthopkins@@gmail.com

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

| 850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jgalliher@galliherlawfirm.com

Attorneys for Todd Swanson, et al.
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CERTIFICATE OF E-SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order 14-2, and
N.EE.C.R. 9, I hereby certify that on the 31* day of January, 2020 I caused the foregoing
DEFENDANTS TODD SWANSON. TODD SWANSON, TRUSTEE OF E SHIRAZ

TRUST: SHIRAZ TRUST, LYON DEVELOPMENT., LLCS’ SECOND

SUPPLE TAL LIST OF WITNESSES AND PRODUCTION OF DOCUMENTS

PURSUANT TO N.R.C.P. 16.1 to be electronically e-served and by placing same to be
deposited for mailing in the United States [CD CONTAINING PRODUCTION], in a sealed

envelope upon which first class postage was prepaid in Las Vegas, Nevada on counsel as

follows:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3" Floor
Las Vegas, Mevada 89135

rg rafifiblacklobello.law
swilsonf@itblacklobello. law

8. Kimalee Goldstein

An Employee of
GALLIHER LEGAL, PC

Tolf7
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FOLINO v. SWANSON
A-18-782494-C
1/31/2020

DEFENDANT’S SECOND SUPPLEMENTAL LIST OF WITNESSES AND

PRODUCTION OF DOCUMENTS PURSUANT TO NRCP 16.1

[CD CONTAINING PRODUCTION]

JAD02206



Las Vegas, Mevada 89135

LOTT7 W, Twain Avenue, 3 Floor
(T02) 869-8801 FAX: (702) 869-2660

BLACK & LOBELLO
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Electronically Filed
51372020 1:33 PM
Steven D. Grierson

CLERK OF THE c{):!gg
HRE. W

Rusty Graf, Esqg.

Nevada Bar No. 6322

BLACK & LOBELLO

10777 West Twain Avenue, 3 Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: (702) 869-2669

E-mail: rgrafi@blacklobello.law

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH FOLINO, an individual and NICOLE | CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV
Plaintiff,

b ERRATA TO OPPOSITION TO

e DEFENDANTS’ MOTION FOR
TGDD SW&\NSON,, dll lnd1v1dual; TODD ATTORNEY'’S FEES AND COSTS

SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES [ through X;
and ROES I through X,

Defendants.

COMES NOW, Plaintiffs JOSEPH FOLINO and NICOLE FOLINO, by and through
their attorney of record Rusty Graf, Esq., of Black & LoBello, hereby submit their Errata to
Opposition to Defendants” Motion for Attorney Fees and Costs, wherein the Affidavit of
Plaintiffs’ Counsel in Support of the Opposition to Defendants’ Motion for Attorney’s Fees and
Costs was submitted unsigned as a result of remote working due to the Emergency Order of the
Governor of Nevada.

Plaintiffs submit the instant Errata, therefore, for the purpose of providing the Court and
opposing counsel with a signed and notarized copy of the Affidavit of Plaintiffs” Counsel in
I
I
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BLACK & LOBELLO
Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669
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support of the Opposition to.Pefendants’ Motion for Attorney’s Fees and Costs.

DATED this 23 day of May 2020.

BLACK LLO

Attorney for Plaintiffs
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10777 W, Twain Avenue, 3 Floor
Las Vegas, Nevada 89135
{702} R69-8801 FAX: (T02) 869-2660

BLACK & LOBELLO
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that | am an employee of BLACK & LOBELLO and
that on the __,_6_ day of May 2020, I caused the above and foregoing document ERRATA TO
PLAINTIFFS’ OPPOSITION TO DEFENDANTS® MOTION FOR ATTORNEY’S FEES
AND COSTS to be served as follows:

[ 1 by placing same to be deposited for mailing in the United States Mail in a sealed

envelope upon which first class postage was prepaid in Las Vegas, Nevada;

[X] by electronic service through Odyssey, Clark County Eighth Judicial District Court’s
electronic filing/service system;

[ ] pursuant to EDCR 7.26, to be sent via facsimile;

[ ] hand delivered
to the party or their attorney(s) listed below at the address and/or facsimile number indicated

below:

Christopher M. Young, Esq.
Nevada Bar No. 7961
Jay T. Hopkins, Esqg.
Nevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128

Jeffrey L. Galliher, Esq.
Galliher Legal, P.C.
Nevada Bar No. 8078
1850 E. Sahara Ave., #107
Las Vegas, NV 89104
Attorneys for Defendants

and that there is regular communication by mail between the place of mailing and the place(s) so

addressed.
Lis Weite

An Employee of Black & LoBello

Page 3 0of 3
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Las Viegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2660

BLACK & LOBELLO

10777 W, Twain Avenuve, 3 Floor
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AFFIDAVIT OF PLAINTIFFS’ COUNSEL IN SUPPORT OF THE OPPOSITION TO
DEFENDANTS’ MOTION FOR ATTORNEY’S FEES AND COSTS

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, . RUSTY GRAF, ESQ., state under penalty of perjury that the assertions of this
affidavit are true:

I I am an attorney duly licensed to practice law in the State of Nevada. [ am an
attorney with the law firm of Black & LoBello.

2. This Affidavit is offered in support of Plaintiffs’ Opposition to Defendants’
Motion for Attorney’s Fees and Costs

3. That Plaintiffs had a reasonable, good faith belief that the claims they brought and
maintained in this matter were valid and actionable under relevant State statutes.

4. That Plaintiffs had a reasonable, good faith belief that their claims were
distinguishable from the holding of Nelson v. Heer.

2 That Plaintiffs had credible evidence that they intended to introduce at trial to
support the claims they asserted.

6. That Plaintiffs rejected Defendants’ Offer of Judgment because they had a
reasonable, good faith belief that the claims they asserted were valid and supported by evidence
such that Defendants’ Offer was not reasonable in amount or timing.

T That Plaintiffs did not have any bad faith motivations in bringing or maintaining

any of the claims asserted in this case and never intended to harass Defendants in any manner.

8. That Plaintiffs did not have any bad faith motivation in filing the Motion for
Sanctions.
9. That analysis of the Beattie Factors indicates it would not be reasonable to award

Defendants’ fees or costs in this matter.

10. That analysis of the Brunzell Factors indicates that, if it is determined that an
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Las Vegas, Mevada 89135

(702} B69-8801 FAX: (702) R69-2669

BLACK & LOBELLO

10777 W, Twain Avenue, 3™ Floor
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award of fees and costs is reasonable, it would still be reasonzble to reduce the amount requested

by Defendants in this matter.

11.  That1 have reviewed the attorney’s fees and costs attached to Defendants’ Motion
and it appears there were numerous times the two law firms engaged by Defendants engaged in
needlessly duplicative work.

12. That Defendants did not receive either a money judgment or a settlement in this
matter, and thus cannot be a prevailing party under NES 18.010 or NRS 18.020.

13.  That Affiant prepared the Opposition to which this Affidavit is attached, and
Affiant affirms that the facts and arguments as true and accurate to best of Affiant’s information
and belief.

DATED this /_ day of May 2020.

~1. RZTY GRAF.

SWORN and SUBSCERIBED to before me on
This\&* day of May 2020.

NOTARY PU in and for said
COUNTY and STATE

_ 1.-;‘\ MARIELLA, K, DUMBRIOUE
-13 Notary Pulbilic, State of Nevada
g
.

! 'E‘;“f‘w / Apgaintment Na. 17-1853-1
¥ a
. IR

My &ppt Explees Mar 12, 3021
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1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
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Christopher M. Young, Esq.

Nevada Bar No. 7961

Jay T. Hopkins, Esq.

Nevada Bar No. 3223

CHRISTOPHEE. M. YOUNG, PC

2460 Professional Court, #200

Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
oung@cotomlaw.com

jaythopkins({@email com

Je L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jealliher@ealliherlawfirm com

Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE
FOLINO, an individual,

Plaintiff(s),
V.

TODD SWANSON, an mdividual; TODD
SWANSON, Trustee of the SHIRAZ TRUST]
SHIRAZ TRUST, a Trust of unknown origin]
LYON DEVELOPMENT, LLC, a Nevada hhnited
liability company;, DOES I through X; and ROES
I through X,

Defendant(s).

NOTICE OF ENTREY OF ORDER

Electronically Filed
5M372020 3:48 PM
Steven D. Grierson

ELER! OF THE E{)UE&

CASENO.: A-18-782494-C
DEPT. NO.:. XXIV

PLEASE TAKE NOTICE that the above-entitled Court entered its Order on the 11t

day of May, 2020.

Case Number: A-15-782494-C
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A copy of said Order 1s attached hereto_

Dated this 13 day of May 2020.

GALLIHER LEGAL P.C.

15/ Je L. Galliher

Jeffrey Galliher, Esq.

Nevada Bar No. 8078

1850 E. Sahara Ave_, Suite 107
Las Vegas, NV 89104
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1850 E. Sahara Avenue, Suite 107
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CERTIFICATE OF ESERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), Admimstrative Order 14-2, and
NEF.CR 9, Ihereby certify that on the 13 of May I caused the foregoing NOTICE OF ENTRY

OF ORDER to be electronically e-served on counsel as follows:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3™ Floor
Las Vegas, Nevada 89135

rerafi@blacklobello law
swilson@blacklobello. law

/s/Kimalee Goldstein
An Employee of GALLIHER LEGAL, PC
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THE GALLIHER LAW FIEM
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
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Electronically Filed
5M172020 3:01 PM
Steven D. Grierson

ELER! OF THE EDUE&

Christopher M. Young, Esq.

Nevada Bar No. 7961

Jay T. Hopkins, Esq.

Nevada Bar No. 3223

CHRISTOPHEE. M. YOUNG, PC

2460 Professional Court, #200

Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
oung@cotomlaw.com

jaythopkins({@email com

Je L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jealliher@ealliherlawfirm com

Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an mdividual and NICOLE CASENO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.:. XXIV

Plaintiff(s),
V.

TODD SWANSON, an mdividual; TODD
SWANSON, Trustee of the SHIRAZ TRUST]
SHIRAZ TRUST, a Trust of unknown origin]
LYON DEVELOPMENT, LLC, a Nevada hhnited
liability company;, DOES I through X; and ROES
I through X,

Defendant(s).

L

PREAMBLE

On Apnl 7, 2020, this Court held a hearing to address the Defendants’ Motion to Dismiss

Voluntary Dismissal Summary ludgment
Involuntary Dismissal Stipulated Judgment I
Stipulated Dismissal Default Judgment
| Motion to Dismiss by Defi(s) ludgment of Arbitration JAD02215

Case Number: A-15-782494-C
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THE GALLIHER LAW FIEM
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
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Plaintiffs’ Second Amended Complaint, which Defendants filed on September 24, 2019.! Rusty .
Graf, Esq. appeared on behalf of the Plamntiffs; Jeffrey L. Galliher, Esq. and Jay T. Hopkins, Esq
appeared on behalf of the Defendants
This Court considered the parties’ motions and supplements, together with the exhibits and
arguments of counsel. Viewing the evidence in the light most favorable to the Plaintiffs, this Courf]
finds that the Plaintiffs failed to establish the existence of any genuine dispute as to a matenal 1ssue
of fact to preclude summary judgment. Accordingly, this Court makes the following Findings of Factf]
and Conclusions of Law under the standards set forth below.
II.
PROCEDURAL HISTORY
This 1s a case mvolving the purchase and sale of a $3,000,000 luxury home located at 42
Meadowhawk Lane in Las Vegas, Nevada. The dispute emanates from an October 27, 2017
Residential Purchase Agpreement in which the Plaintiffs were the Buyers and Lyons Development,
LLC was the Seller. The gist of the Plaintiffs” lawsut 1s that “the Defendants™ concealed a water leak]
in the plumbing system.
FPlaintiffs’ Complaint
On October 19, 2018, the Plamnftiffs filed their imtial Complaint seeking damages for
Defendants’ alleged concealment of a February 2017 water leak which Plamntiffs alleged indicated aj
“systemic defect” in the plumbing system. The Plamntiffs asserted six causes of action for: (1)

Fraud/Intentional Misrepresentation; (2) Negligent Misrepresentation; (3) Violation of NRS 598.010

! While the Defendants styled their instant motion as a motion to dismiss, Defendants acknowledged in their motion that
because the motion and supplements referenced and attached documents outside the pleadings, this Court must invoke they
summary judgment standards in NRCP 56. Kopicko v. Young, 114 Nev. 1333, 1335-1336. 971 P.2d 789, 790 (1998).

? The parties named the following parties: Plaintiffs. Nicole and Joseph Folino (hereinafter the “Plaintiffs” or the
“Folinos™); and Defendants: Dir. Todd Swanson, an individual; Todd Swanson, Trustee of the Shiraz Trust; Shiraz Trust;
and Lyons Development, L1.C (hereinafter “Defendants™ or “Dr. Swanson ™).

2
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et seq. (Deceptive Trade Practices); (4) Violation of NRS 113.100 et seq. (Failure to Disclose Known
Defects); (5) Civil RICO; and (6) Respondeat Superior *
Defendants’ February 4, 2019 Motion to Dismiss

On February 4, 2019, the Defendants moved to dismiss the Plamntiffs’ Complaint pursuant tof
NRCP 12(b)(5). At the Apnil 8, 2019 hearing, the Court did not rule on the substance of the
Defendants’ motion but granted the Plamtiffs’ request for leave to amend to cure the pleading]
deficiencies.
FPlaintiffs’ First Amended Complaint

On Apnl 18, 2019, the Plantiffs filed their First Amended Complaint, asserting the same)
claims as in the imtial Complaint. The Plantiffs also asserted a Seventh Cause of Action for Piercing]
the Corporate Veil/Alter Ego.
Defendants’ May 20, 2019 Motion to Dismiss

On May 20, 2019, the Defendants moved to dismiss the Plamntiffs’ First Amended Complaint |
seeking dismmssal of each of the Plaintiffs” seven claims. On July 18, 2019, this Court held a hearing
on Defendants® Motion to Dismuss. At the hearing, the Court dismussed the Plamntiffs Negligent]
Misrepresentation, Deceptive Trade Practices, Civil RICO; Respondeat Superior and Piercing the|
Corporate Veil claims. The Court ruled the Plantiffs” fraud or NRS Chapter 113 concealment claims
survived and ordered the Plaintiffs to file a Second Amended Complaint.
Plaintiffs’ Second Amended Complaint

On September 4, 2019, the Plantiffs filed their Second Amended Complaint, alleging]

concealment in violation of NRS 113 ef seq. and fraud/mtentional misrepresentation. The Plaintiffs

3 The Plaintiffs attached several documents to their Complaint, First Amended Complaint and Second Amended Complaint|
which, under NECP 12(b)(5)’s standards, are incorporated into the pleadings. Breliant v. Preferred Equities Corp., 109
Nev. 842, 847, 858 P.2d 1258, 1261 (1993).
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also sought punitive damages.
Defendants’ September 24, 2019 Motion fo Dismiss

Defendants moved for dismussal/summary judgment on September 24, 2019. Defendants]
provided evidence in the form of an affidavit from the licensed plumbing company that the Februaryj]
2017 leak had been repaired, thus negating the Defendants duty to disclose under NRS Chapter 113
and Nelson v. Heer, 123 Nev. 217, 163 P_.3d 420 (2007).

In their Opposition, the Plamtiffs did not present any facts to rebut the Defendants’ evidence
that the February 2017 leak had been repaired, but instead sought sanctions for Defendants filing the)
motion.

At the November 7, 2019 hearing, because the Plantiffs failed to rebut the facts in the)
Defendants’ motion, this Court stated its inclination to grant the Defendants’ motion. Instead, tof
permut the Plaintiffs to fully present their case, this Court gave Plaintiffs 90 days to conduct discovery]
and permutted the Plaintiffs to file a supplemental brief demonstrating a genuine 1ssue of matenial fact.
Defendants were also pernutted to file a supplemental brief in response to the Plamntiffs’ supplement.
The Plaintiffs’ Discovery

Between November 7, 2019 and February 13, 2020, the Plamntiffs conducted extensivel
discovery, which included serving numerous subpoenas for documents, serving interrogatores
requests for production of documents and requests for admissions. Plamntiffs took the depositions of
six witnesses_? The Defendants produced nearly 1000 pages of documents as supplemental disclosures
and responses to the Plaintiffs’ interrogatonies and requests for production. The Plamntiffs alsof

produced over 5000 pages of documents.

* The Plaintiffs deposed Rakeman principal Aaron Hawley and employee William “Rocky” Gerber, Dr. Swanson (two
separate depositions), Dr. Swanson’s assistant Nicky Whitfield, and Defendants’/Sellers’ real estate agents, Ivan Sher and
Eelly Contenda.
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On February 13, 2020, the Plaintiffs filed their Supplemental Brief On February 27, 2020, the
Defendants filed their Supplemental Reply in Support of Motion for Summary Judgment. Each partyj
attached voluminous exhibits.

On April 7, 2020, thas Court held a hearing regarding the Defendants’ motion, and makes thef
following findings of fact and conclusions of law.

II1.
LEGAL STANDARDS

The following legal standards are applicable to this case:

A Summary Judgment Standards

Because the parties presented matters outside the pleadings, this Court treats the Defendants’
motion “as one for summary judgment and disposed of as provided in Rule 56.” See NRCP 12(c) and|
Kopicko, 114 Nev. at 1336, 971 P_2d at 790 (1998).

Since Wood v. Safeway,’ the Nevada Supreme Court has followed a gradual trend toward
favoring summary judgment as a “valuable tool to weed out mentless cases [which 1s] no longer a|
‘disfavored procedural shorteut.”” Boesiger v. Desert Appraisals, LLC, 444 P.3d 436, 438-439, 2019
Nev. LEXIS 39, *4-5 (July 3, 2019) (“[s]Jummary judgment 1s an important procedural tool by which|
factually insufficient claims or defenses [may] be 1solated and prevented from going to trial with the)
attendant unwarranted consumption of public and private resources™). See also Wood, 121 Nev. af]
730, 121 P.3d at 1030 (summary judgment “1s an integral part of the [rules of civil procedure] as a
whole, which are designed to secure the just, speedy and mexpensive determination of every action ™)

“Summary judgment 1s appropriate 1f the pleadings and other evidence on file, viewed 1n the|

light most favorable to the nonmoving party, demonstrate that no genune issue of material facf]

3 Wood v. Safeway, 121 Nev. 724, 727, 121 P.3d 1026, 1028 (2005).
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remains in dispute and that the moving party 1s entitled to judgment as a matter of law_" Bank of Am.,
N.A. v. SFR Invs. Pool 1, LLC, 427 P3d 113, 117, 134 Nev. Adv. Rep. 72 (September 13, 2018). “Al
genuine 1ssue of material fact exists if, based on the evidence presented, a reasonable jury could return|
a verdict for the nonmoving party.” Id.

B. NRS Chapter 113 Standards Regarding Pre-Closing Disclosures in Real Estate
Transactions

Plamntiffs’ claims are premised on the Defendants’ purported failure to disclose a February 16
2017 water leak which, according to the Plamntiffs, was indicative of a systemic plumbing defect. The
Plamntiffs’ claims are based on violation of NRS Chapter 113.

NRS §113.140 provides:

Disclosure of unknown defect not required; form does not constitute warranty; duty of

buyer and prospective buyer to exercise reasonable care.

1. NRS §113.130 does not require a seller to disclose a defect in residential property
of which the seller 1s not aware.

2. A completed disclosure form does not constitute an express or imphed warranty
regarding any condition of residential property.

3. Neither this chapter nor chapter 645 of NRS relieves a buyer or prospective buyer
of the duty to exercise reasonable care to protect imself or herself.

In Nelson v. Heer, the Nevada Supreme Court defined a seller’s disclosure obligations under
NRS 113.130 and NRS 113.140. The Nevada Supreme Court ruled that repainng damage negates a
seller’s duty to disclose damage because repaired damage “no longer constitute[s] a condition thaf]
matenally lessen[s] the value of the property.” Nelson, 123 Nev. at 224, 163 P.3d at 425 Id.
According to the Court, “the seller of residential real property does not have a duty to disclose a defect]
or condition that ‘matenally affects the value or use of residential property in an adverse manner,” 1f]

the seller does not realize, perceive, or have knowledge of that defect or condition "

% Further, pursuant to statute, recovery is completely barred “on the basis of an error or omission in the disclosure form|
that was caused by the seller's reliance upon information provided to the seller by:_.. (b) A contractor, engineer, land

6
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by the parties:

surveyor, certified inspector as defined in NRS 645D.040 or pesticide applicator, who was authorized to practice thaf
profession in this State at the time the information was provided.™ NES 113 150(5).
! The Court notes that the Rakeman invoice relating to the February 2017 leak has a May 23, 2017 date. However, the
undisputed evidence shows that the invoice was created after the fact when Rakeman submitted its warranty claim to
Uponor. The evidence is undisputed that inveice with the May 23, 2017 date is for the Febmary 16, 2017 leak and
documents that Rakeman completely repaired that leak

NRS §113.150(2) provides:

Remedies for seller’s delayed disclosure or nondisclosure of defects in property;
wailver.

2. If, before the conveyance of the property to the purchaser, a seller or the seller’s agent

informs the purchaser or the purchaser’s agent, through the disclosure form or another wrntten|
notice, of a defect in the property of which the cost of repair or replacement was not limited

by provisions m the agreement to purchase the property, the purchaser may:

(a) Rescind the agreement to purchase the property at any time before the conveyance
of the property to the purchaser; or

(b) Close escrow and accept the property with the defect as revealed by the seller or
the seller’s agent without further recourse.

IV.
SUMMARY OF FINDINGS OF FACT

The Court finds the following facts are undisputed and supported by the evidence presented|

In 2015, Rakeman Plumbmg installed the plumbing system manufactured by Uponor af]
property located at 42 Meadowhawk Lane, Las Vegas, Nevada.

The 42 Meadowhawk Lane property 1s the subject of the Plamtiffs’ lawsuat.

There was a leak in the Uponor plumbing system on February 16, 2017,

Plamntiffs” action 15 premused on the Defendants’ failure to disclose the February 16, 2017 leak;
A licensed plumbing contractor, Rakeman Plumbing, completely repaired the February 16,
2017 leak;’

Because Rakeman repaired the February 16, 2017 leak, Defendants did not disclose it on the|

7
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October 24, 2017 Sellers’ Real Property Disclosure form;
There was a second leak in the Uponor system on November 7, 2017 during the escrow period;
of the sale;
On November 15, 2017, prior to the November 17, 2017 closing date, Defendants disclosed
the leak in an addendum;

Defendants’ agent emailed the disclosure to Plaintiffs” agent on November 16, 2017;
Plamntiffs did a walk-through before closing and knew about the November 7, 2017 leak;
With knowledge of the November 7, 2017 leak, the Plaintiffs’ agent emailed Defendants’ agent]
with proposed options, including an acknowledgment that Plaimntiffs could walk away and elect]
to termunate the contract and not close on the property;
With knowledge of the November 7, 2017 leak, the Plaintiffs elected to close on the property]
on November 17, 2017;
In 2015, an inspection revealed that two recirculating pumps were leaking and the recirculating]
pumps were replaced. The recirculating pumps failure occurred 1 a different area of the)
residence than the February 2017 and November 2017 leaks, and are not related to the claims|
in Plamntiffs’ Second Amended Complaint;

The same mspection showed a plumbing leak above the ceiling of the basement bathroom,
which the report also described as a “drip.” The leak/drip occurred in a different area of the|
residence than the February 2017 and November 2017 leaks, and are not related to the claims|
in Plaintiffs” Second Amended Complaint. Neither Rakeman nor the Defendants could 1dentify;
a source of the drip, and there 1s no evidence that the leak/drip persisted after the date of the|
report, May 11, 2015;

On November 17, 2017, the day of the closing, Infimty Environmental Services conducted|
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water leak Throughout these proceedings, the Defendants have asserted, together with providing]
undisputed proof, that the February 2017 water leak was completely repaired by a licensed plumbing]
contractor, Rakeman Plumbing. Defendants have always asserted that under Nelson v. Heer and NRS|

Chapter 113, the repair negated Defendants’ duty to disclose.

Plamntiffs did not refute the Defendants’ proof that the leak had been repaired. However, rather than

dismuss the action at that time, this Court granted the Plaintiffs’ request for discovery to establish facts

mold tests at the property;
Infimity tested for possible fungal levels in the master bathroom and master closet, which 1s thef
area where the February 2017 and November 7, 2017 leaks occurred;
Infimity provided results of their mold testing on November 24, 2017, seven (7) days after the|
Plamntiffs closed on the property;

Plamntiffs knew Infimty was conducting the tests on November 17, 2017.
Plamntiffs closed on the property on November 17, 2017 before the Infimty results were
reported;
After closmng, the mold was fully remediated and a subsequent mold test conducted on|
December 5, 2017 showed the area to be mold-free, as documented in a December 7, 2017
Infinity Report;
The results of the mold test were not provided by Infimty to Defendants because the)
Defendants no longer owned the property and there 1s no evidence showing that the Defendants|
knew of the results of the mold test on or before the closing date.

V.
CONCLUSIONS OF LAW

Thus case centers around the Plaintiffs’ claim that the Defendants concealed a February 2017,

In responding to the Defendants” motion on the Plamtiffs’ Second Amended Complaimnt, thef

9
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showing the February 2017 leak was not repaired and that the Defendants knew the leak had not been
repaired, two facts required by Nelson.

The Defendants cooperated fully with the discovery undertaken by the Plamtiffs. While thef
discovery revealed additional facts, none of those additional facts are matenial to the claims made in|
the Plaintiffs’ Second Amended Complaint. Rather, the end-result of Plaintiffs’ discovery efforts 19
that, despite the testimony and the plethora of documents produced, and despite the Plaintiffs’ efforts]
to cast the evidence in their Supplement as creating genuine 1ssues of material fact, the Plaintiffs’ case
still fails as a matter of law.

Specifically, through the discovery undertaken and the resulting arpuments in Plamntiffs’
Supplemental Brief, Plaintiffs attempted to create a question of fact by asserting that there were “af|
least six (6) water losses in a little over two years (Apnl 2015 to November 2017) that [the Defendants]
owned the home ” However, the evidence shows that the only relevant “water losses™ relate to twol
failures in the Uponor plumbing system, one which occurred in February 2017, which the Defendants’
repaired, and one which occurred in November 2017, which the Defendants disclosed prior to the)
Plamntiffs’ closing on the property.

The Plaintiffs have failed to present evidence to establish the one fact that could possibly makef
their claims wiable: that the February 2017 leak was not repaired. To the contrary, the undisputed facts
establish that the February 2017 leak was repawred, thus abrogating any requirement that it be
disclosed, as fully explamned in Nelson. The other purported “water losses™” complained of by the)
Plantiffs are unrelated to their claims and, further, do not matenally affect the value of the property.

A The Undisputed Evidence Shows that the Allegedly Concealed Leak Was|

Repaired and that Pursuant to NRS Chapter 113 the Defendants Did Not Conceal|
the Leak

Plamntiffs lawsuit 1s predicated on their allegations that the Defendants failed to disclose a

10
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February 16, 2017 water leak in the Uponor plumbing system. The Plamntiffs allege the leak indicated
a “systemic” defect “known to the defendants prior to the closing of the transaction.” The Plaintiffs
allege that:

Shortly after the closing occurred, the Plaintiffs were made aware of [a] water loss that

had occurred at the Subject Property in approximately February of 2017 by the
plumbing system manufacturer, Uponor.

The Defendants have always maintained that the February 2017 leak was repaired, and the undisputed
evidence shows that indeed 1t was repaired. The Defendants presented an mvoice from Rakeman|
Plumbing showing that Rakeman repaired the leak in question.

The Rakeman mvoice 1s dated May 23, 2017, thus causing some confusion regarding the date|
the leak occurred. The documents and testimony, considered in conjunction with one another, clanfyj]
any potential confusion ® The undisputed evidence shows the following: (1) The Uponor system had|
two leaks m 2017, one occurring on February 16, 2017 and one occurring on November 7, 2017; (2)
the February 16, 2017 leak was completely repaired by Rakeman, and the details of the repair are|
outlined in the May 23, 2017 Rakeman mvoice; and (3) the November 7, 2017 leak was disclosed by]
the Defendants on November 15, 2017, prior to closing.

The Defendants presented the following testimony showing the leak occurred on February 16,
2017, and that Rakeman repaired that leak:

Dr. Swanson’s Testimony

The undisputed evidence shows that early i the case, just prior to the August 2018 mediation |

Dr. Swanson recalled a “small pmhole leak™ which, to lus recollection, occurred m January 2017.

% The affidavit of Rakeman owner Aaron Hawley, which accompanied the Defendants’ motion for judgment on the
Plaintiffs” Second Amended Complaint, references work done on May 23, 2017. The affidavit was prepared with reference
to the May 23, 2017 invoice. The May 23, 2017 document has confused everyone - because there 1s no evidence of a May]
23, 2017 leak Howewver, as discussed herein the May 23, 2017 date reflects Rakeman's documentation for seeking,
payment under the Uponor warranty. The documents and testimony, reviewed together, establish that the leak occurred in
Febmuary 16. 2017, not May 23, 2017.

11
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Duning his deposition, Dr. Swanson testified that the leak actually occurred in February:

Q: So there was another leak in January, 20177

A: No. I think there was a lot of trouble pinming down the date of the Febmar{ leak,
but the date was February 17 or 18® or something like that, I think. Or 7 or 8%

The Defendants’ responses to Plamntiffs” interrogatories confirmed the February 16, 2017 date.

Dr. Swanson testified 1n his deposition and when questioned about the May 23, 2017 date on|

the Rakeman mvoice, cleared up the confusion regarding the date of the leak:

Q: [The May 23, 2017 date 1s] not accurate, 1s 1t, Doctor?

A: I don’t believe so, unless my dates are off. Because I keep seeing this date, but I
think that was the date of the [Rakeman] mvoice.

Q: Okay. And the actual leak occurred sometime 1n February of 2017, didn’t 1t Doctor?

A: Yeah, to the best of my knowledge.

Dr. Swanson also testified as follows:

iy
iy

Q: Doctor, were there two leaks in early part of *17? Did it occur in January or February
0f 2017 and then there was a subsequent leak in May of 2017.

A:-No. . . . There was only one leak

Plamntiffs’ counsel cleared up the confusion by his own questions:

Q: Okay. I — and that’s what we don’t want to be, 1s confused about the dates of any
of these leaks occurning. So 1t’s your understanding that the leak occurred somewhere
in the time period of January or February of 2017, correct?

A Yes I —1 saw those dates and I found some documents that were pretty persuasive
that the date was in February, whatever the date was, February 8 or whatever.

dokk

A All T know 15 that I kept seeing [the May 23, 2017] date and 1t didn’t make sense,
so I tried to find the correct date. . . . And that’s what I came up with.

12
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Rakeman PlumbingTestimony

The Rakeman Plumbing documents and testimony showed that the leak in question occurred;
mn February 2017 and that Rakeman plumbing repaired the leak. The Defendants submutted the
affidavit of Aaron Hawley, which establishes that the leak in question was repaired. Cleaning up the
date “confusion,” Mr. Hawley testified that Rakeman does not always prepare invoices for Rakeman|
warranty work. According to Mr. Hawley,

if there’s warranty work done behind our new construction, there may not be any papers

behind it. It's not like it’s an mvoicable call to where somebody calls up. . .  If this was

done under warranty, which I don’t know 1f 1t was or wasn’t, there may not be any
papers involved.

Mr. Hawley testified that he was very familiar with the 42 Meadowhawk Lane property and|
that he and his employee, Rocky Gerber, discussed the property on many occasions. Mr. Hawley]
recalled that there were only two leaks 1n 2017. He recalled one leak during closing (November) and|
testified that the other leak occurred in either February of May, but not both_

Rocky Gerber testified that for warranty work covered by the manufacturer, as opposed tof
work covered under Rakeman’s own warranty, a summary 1s always prepared “after the fact.™]
According to Mr. Gerber, a summary to the manufacturer “has to be done after the fact

Uponor Documents

The Uponor documents are perhaps the most revealing. Uponor records show the “imtial claim|
[was] submitted [by Rakeman Plumbing] to Uponor in February 2017. Uponor documents reference
a failure date of February 16, 2017. Uponor sent a check fo Rakeman for $2 496.00 on June 9, 2017

1n satisfaction the February 16, 2017 leak. The check and letter reference the $2 49600 amount, which

¥ Consistent with the testimony from Hawley and Gerber, the May 23, 2017 invoice had to be prepared after the fact.
Indeed, the attached Rakeman document references April 5, 2017 as “Wanted™ and “Promised” which predates the May
23, 2017 invoice date. So, it is impossible that the leak occurred in May.

13
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corresponds with the May 23, 2017 Rakeman invoice which was also for $2,496.00.
These documents clearly establish a nexus between the February 16, 2017 “failure date’]
documented by Uponor and the Rakeman repair invoice dated May 23, 2017, thereby establishing the)
fact that there was only one leak in the first half of 2017, on February 16
Nicky Whitfield’s Testimony
At the time Dr. Swanson’s assistant, Nicky Whitfield, began working for Dr. Swanson 1in|
March 2017, Rakeman was in the process of finalizing repairs on the February 16, 2017 leak]
According to Ms. Whitfield’s sworn testimony, “when I started [working for Dr. Swanson] they were)
just finishing repairs of the carpet ™ Based on this testimony, the repairs could not have been underway
in March if the leak did not occur until May.
Viewing the evidence in the light most favorable to the Plaintiffs, it cannot be reasonably]
disputed that the first leak in 2017 was in February. Further, the Plamntiff presented no evidence that]
more than one leak occurred in the first half of 2017. It cannot be reasonably disputed that the leak]
occurring in the first half of 2017, regardless of whether it happened n February or May, was fullyj]
repaired, thus abrogating its disclosure under Nelson.
This Court finds that the undisputed evidence establishes that the leak which 1s the subject of
the Plaintiffs’ action occurred on February 16, 2017, not May 23, 2017, which 1s the date on the)
Rakeman mvoice.
Further, this Court finds that the Rakeman invoice, teshimony and Hawley affidavit providef
uncontroverted evidence that the February 16, 2017 leak was completely repaired, thus negating the|
Defendants’ duty of disclosure. This Court finds that the Plainti1ffs’ allegation the Defendants failed
to disclose a water leak in their October 24, 2017 disclosures 1s not supported by the evidence and|
fails as a matter of law. Thus, summary judgment 1s warranted under the standards set forth in NRCP
56(a), NRS Chapter 113 and Nelson v. Heer.
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B. The Undisputed Evidence Shows that the Plaintiffs Knew About the
November 7, 2017 Leak, But Nonetheless Elected to Close

Plamntiffs Supplement asserted for the first time that Plaintiffs did not know about the
November 7, 2017 leak until after the closing. Referencing “Affidavit of Joe Folino and Affidavit of
Nicole Folino,” the Plamntiffs” Supplement asserts they executed the closing documents on November
16, 2017 and “were not notified of any plumbing problems with the Subject Property prior to
November 17,2017 Plaintiffs’ filed Supplement, however, did not actually include either affidavit. !9

On February 25, 2020, 12 days after filing their Supplement and 5 days after Defendants’
counsel requested that Plamtiffs provide the affidavits, Plantiffs’ counsel emailed two un-signed|
“affidavits,” purportedly made by Joseph Folino and Nicole Folino, to defense counsel. However, the)
un-signed and unsworn Folino “affidavits™ do not support Plaintiffs’ claim that they were unaware of]
the November 7, 2017 leak prior to closing. Even if they did, under NRCP 56, the “affidavits™ are nof]
admussible “facts™ for purposes of challenging summary judgment since neither 1s signed.

The adnmussible facts, however, refute the Plamfiffs’ claim they did not know about the|
November 7, 2017 leak before they closed. First, thus new allegation directly contradicts the)
allegations in the Plamntiffs’ own pleadings. Plamntiffs asserted the following allegations in thein
Second Amended Complaint:

24, Pnor to the closing of this transaction, the Plamntiffs requested and were given
the opportumty to perform their own site mspection of the Subject Property;

25.  Ths pre-closmg mspection occurred on or before November 17, 2017,

26.  Durnng this mspection, the Plamtiffs uncovered a water leak that was in the process of
being repaired by the Defendants;

dokk

¥ The unsigned and unswom “affidavits™ further allege that Defendants requested a lease-back of the property “for the
purpose of concealing repairs taking place on a leak that had occurred on or about the first week of 2017." This contention
ignores the undisputed evidence that the lease-back agreement is dated November 6, 2017, which was the day before the
MNovember 7, 2017 leak.
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28.  The Plamntiffs’ real estate agent, Ashley Lazosky . . . had specific conversations with

the Defendants and the subcontractor hired to make the repairs.
These allegations directly contradict the unsupported argument that they did not know about the
MNovember 7, 2017 leak.

Second, Plamntiffs’ assertion 1s also contradicted by evidence showing the Defendants
specifically disclosed the leak via Addendum 4-A, emailed to Plamntiffs’ agent early in the day, at 8:31
am., on November 16, 2017.!! Addendum 4-A stated:

Seller 1s disclosing that there was a water leak in the master closet from a water pipe

that broke. The Seller 1s fully remediating the 1ssue to mnclude new baseboards, carpet,

etc. and all repair items regarding this leak will be handled prior to closing.

The same day, at 1:48 p.m , the parties’ agents exchanged texts discussing a $20,000 hold back
because the buyers “don’t want to rely on the plumber and thewr warranty.” This shows that on|
November 16, the day prior to closing, the parties’ agents were discussing potential remedies for
dealing with the disclosed leak.

Agam, later that same day, but prior to closing, at 9:00 p.m. on November 16, 2017, the|
Plamntiffs’ agent, Ashley Oakes-Lazosky, sent a detailed email to Defendants’ agent wherein she)
acknowledges that ““at this point due to the change mn circumstances with the last minute 1ssue with|
the leak, the buyer’s recourse 1s to walk at this pomnt if they are not comfortable with the)
repairs/credits.”

Finally, Plaintiffs” knowledge of the November 7, 2017 leak 1s further confirmed by the|

I An agent's knowledge is imputed to the principal. ARCPE 1, LLC v. Paradise Harbor Place Trust, 2019 Nev. Unpub.
LEXIS 1017, *2, 448 P.3d 553 (2019); Strohecker v. Mut. Bldg. & Loan Ass'n of Las Vegas, 55 Nev. 350, 355, 34 P.2d
1076, 1077 (1934). Under this maxim, the Plaintiffs had at least constructive knowledge of the November 7, 2017 leak
See e.g. Kahn v. Dodds (In re AMERCO Derivative Litig ), 127 Nev. 196, 214, 252 P.3d 681, 695 (2011).
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testimony of Nicky Whtfield Ms. Whitfield testified by affidavit that “[o]n November 16, Mr. &
Mrs. Folino conducted a walk-through of the entire house” and Ms. Whtfield “showed [Ms. Folino]
exactly where the leak had occurred. Ms. Wlutfield’s testimony 1s consistent with the Plamntiffs’ own|

allegations and the other evidence.

C. The Plaintiffs’ Election to Close Bars Their Concealment Action

The Plaintiffs” election to close escrow bars their claims under general waiver principles. See
e.g. Udevco, Inc. v. Wagner, 100 Nev. 185, 189, 678 P 2d 679, 682 (1984) (discussing elements of
waiver as: (1) voluntary and intentional relinquishment of a known night; and (2) made with|
knowledge of all material facts.) Waiver of a known right can be implied by conduct. Id. The
Plamntiffs’ conduct shows that they relinquished their nghts to refuse to close.

NRS 113.150(2) incorporates these waiver pninciples. Under NRS §113.150(2), the Plantiffs’
options were to either “rescind the agreement to purchase the property at any time before the)
conveyance of the property to the purchaser; or close escrow and accept the property with the defect]
as revealed by the seller or the seller’s agent without further recourse.”

The evidence 1s undisputed that prior to closimng, the Defendants provided notice to thef
Plamntiffs regarding the November 2017 Uponor system leak The evidence 1s undisputed that the)
Plamntiffs” agent sent a detailed email to Defendants” agent acknowledging that the Plaintiffs’ recourse)
was to elect to not close. The evidence 1s undisputed that with knowledge of all the materal facts
Plamntiffs relinquished their night to walk by closing on the property on November 17, 2017.

This Court finds that the Plaintiffs’ election to close escrow bars “further recourse,” as a matter
of law.
I

iy
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D. The 2015 “Water Losses” are Unrelated to the Plaintiffs’ Allegations ﬂlaﬂ
the Defendants Failed to Disclose a Systemic Plumbing Defect

For the first time in their Supplement, Plaintiffs assert that Defendants wrongfully failed tof
disclose “water losses™ that occurred in 2015. But the Plamntiffs failed to present any evidence showingj
that the 2015 leaks have anything to do with the Uponor plumbing system, which 1t the basis of their
Second Amended Complaint. In contrast, the undisputed evidence shows that these issues have
nothing to do with the Uponor system. Rocky Gerber of Rakeman Plumbing testified that the
recirculating pumps and the Uponor piping system are two different systems.

The parties do not dispute that construction of the 42 Meadowhawk property was completed|
m Apnl 2015. Shortly thereafter, on May 11, 2015, Defendants contracted for a post-construction|
Home Inspection Report. The evidence shows that Dr. Swanson made notes on the report as the items|
in the report were repaired, to document the progress of the repairs, '* rather than to conceal a defect.
Dr. Swanson testified:

Q. What was the reason why you had this report prepared?

A Because the house was essentially fimished being built. I had moved 1n already,

and I wanted to make sure that there were no 1ssues or problems that Blue Heron
hadn't finished or there were no problems with their construction.

This Court finds that the Plamntiffs’ failed to present any facts that the 2015 leaks are in any]
way related to their claims that the Defendants concealed a water leak indicative of a “systemic defect™]
in the plumbing system, as alleged in their Second Amended Complamt and as such, cannot defea]
summary judgment.
I

12 The notes are admissible as “present sense impressions™ and thus are not hearsay under NRS 51.085. NRS 51.085
provides that a “present sense impression™ is “[a] statement describing or explaining an event or condifion made while the
declarant was perceiving the event or condition, or immediately thereafter, is not inadmissible under the hearsay rule ™
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E. The Plaintiffs’ Fraud Claim is Derivative of Plaintiffs’ Concealment ClaiuT
and Fails by Operation of Law

This Court also finds that the Plamntiffs® fraud clamm fails as a matter of law. The Plaintiffs’
Second Amended Complaint alleges one wrong: Defendants’ failure to disclose a February 2017 water,
leak, which purportedly concealed a systemic plumbing defect. The Plaintiffs fraud claim 1s denivative)
of their NRS Chapter 113 concealment claim. '

Because this court finds that summary judgment 1s warranted regarding the Plaintiff
concealment claim, the Plaintiffs’ fraud claim fails as a matter of law.

VL
ORDER

Pursuant to the findings of fact and conclusions of law detailed herein, this Court finds thaf]
summary judgment 1s warranted regarding the Plaintiffs’ Second Amended Complaint because the
Plamntiffs failed to present facts showing disputed issues of matenal fact which preclude summaryj]
judgment under NRCP 56.

The evidence shows that the Defendants’ purported concealment relates to a February 16,
2017 water leak and that the leak was completely repaired by licensed plumbing contractor, Rakeman
Plumbing. The evidence shows that under Nelson v. Heer and NRS §113.130 & 140, the repair and|
Defendants’ knowledge of the repair negated the Defendants” duty to disclose the leak in the October
24,2017 Sellers Real Property Disclosure Form. Further, the undisputed evidence shows the Plaintiffs
knew about the November 2017 leak, but nonetheless elected to close on the property. The Plamntiffs’

election to close bars further recourse under NRS §113.150(2).

3 NRS Chapter 113 provides plaintiffs with a statutory remedy to redress a seller’s failure to disclose a defect or condition
in a real estate transaction The statute preempts the Plaintiffs” frand claim. See Calloway v. City of Reno, 116 Nev. 250,
903 P.2d 1259 (20000, citing Casa Clara v. Charley Toppine and Sons, 620 So0.2d 1244, 1247 (Fla 1993) (noting that|
home buyers are protected by “statutory remedies, the general warranty of habitability and the duty of sellers to disclose
defects, as well as the ability of purchasers to mspect houses for defects.™)
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Accordingly, this Court hereby GRANTS the Defendants’ motion regarding Plaintiffs’ Second

DISMISSED, with prejudice.

DATED this 11t day of May 2020.

Hon. Jim Cro
District Co

Respectfully submutted by:

/s/ Jeffrey L. Galliher
Jeffrey L. Galliher, Esq.
GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104

Attomey for Defendants

Approved as to form and content:

Rusty Graf, Esq.

BLACK & LOBELLO

10777 West Twain Avenue, 3rd Floor
Las Vegas, Nevada 89135

Attomey for Plantiffs
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J. RUSTY GRAF, ESQ.
Nevada Bar No. 6322
BLACK & LOBELLO
10777 W. Twain Ave., 3™ Fl.
Las Vegas, Nevada 89135
(702) 869-8801

(702) 869-2669 (fax)

Attorney for Appellants
DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH FOLINO, an individual and NICOLE | CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV
Plaintiff,
¥ NOTICE OF APPEAL

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES I through X,

Defendants.

NOTICE IS HEREBY GIVEN that Plaintiffs Joseph Folino and Nicole Folino, by and
through their attorney of record, Rusty Graf, Esq. of the law firm Black & LoBello, appeals to
the Supreme Court of the State of Nevada from the Decision and Order granting Defendants’

I
i
i
i
I
M
M
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Dated this, o {( day of May 2020.

Motion to Dismiss entered in the -above-captioned matter on May 13, 2020.

afir

RUSTY GRAF/ESQ.
Nev ar Ngy. 6322
Iﬂ?@ﬁ Twain Ave.
Las Vegas, Ne 9135
(702) 869-8801

(702) 869-2669 (fax)
rerafi@blacklobello.law
Attorney for Appellants

Fl.
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that | am an emplovee of BLACK & LOBELLO and
that on the M day of May 2020, I caused the above and foregoing document entitled NOTICE
OF APPEAL to be served as follows:

[ 1 by placing same to be deposited for mailing in the United States Mail, in a sealed

envelope upon which first class postage was prepaid in Las Vegas, Nevada; and

[X] by electronic service through Odyssey, Clark County Eighth Judicial District Court’s

electronic filing/service system;
[ 1] pursuant to EDCR 7.26, to be sent via facsimile;

[ 1 Thand delivered
to the party or their attorney(s) listed below at the address and/or facsimile number indicated

below:

Christopher M. Young, Esq.
Nevada Bar No. 7961
Jay T. Hopkins, Esq.
Nevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128
Attorneys for Defendants

Jeffrey L. Galliher, Esq.
Galliher Legal, P.C.
MNevada Bar No. 8078
1850 E. Sahara Ave., #107
Las Vegas, NV 89104
Attorneys for Defendants

and that there is regular communication by mail between the place of mailing and the place(s) so
addressed.

Lot

An Employee of Black & LoBello

Page 3 of 3
JADD2237




=R = - - 5 T ¥ R S P R 6

e 1o s O s O O N o I o o o T o S —
B0 3 h Lh B LI bF e O & 08 <4 O o B OB B =

ASTA

J. RUSTY GRAF, ESQ.
Nevada Bar No. 6322
BLACK & LOBELLO
10777 W. Twain Ave., 3" FL.
Las Vegas, Nevada 89135
(702) 869-8801

(702) 869-2669 (fax)
Attorney for Appellants

Electronically Filed
52672020 4:15 PM
Steven D. Grierson

ELERE OF THE E{)EE

DISTRICT COURT

CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and
NICOLE FOLINO, an individual,

Plaintiffs,
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ
TRUST; SHIRAZ TRUST, a Trust of
unknown origin; LYONS DEVELOPMENT,
LLC, a Nevada limited liability company;
DOES I through X; and ROES I through X,

Defendants.

CASE NO.: A-18-782494-C
DEPT. NO.: XXIV

CASE APPEAL STATEMENT

Plaintiffs Joseph Folino and Kelly Folino (*Plaintiffs”), by and through their attorney of

record, Rusty Graf, Esq. of the law firm Black & LoBello, hereby submits their Case Appeal

Statement pursuant to Nevada Rule of Appellate Procedure 3(f) as follows:

I
M
i
W
i
Il
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CASE APPEAL STATEMENT

(A)  The district court case number and caption showing the names of all parties to the

proceedings below:

The district court case number is A-18-782494-C and caption is correctly stated above.
The parties to the proceedings below are Plaintiffs and Defendants Todd Swanson, an individual,
Todd Swanson, as Trustee of the Shiraz Trust, and Lyons Development LLC. (“Defendants™).
(B)  The name of the judge who entered the order or judgment being appealed:

The Honorable Jim Crockett, Department XXIV of the Eighth Judicial District Court of
the State of Nevada issued all Orders referenced above.

(C)  The name of each appellant and the name and address of counsel for each appellant:

Plaintiff/Appellant:
Nicole Folino

Counsel for the Plaintiff:
Rusty Graf, Esq.
BLACK & LOBELLO
10777 W. Twain Ave., 3" Fl.
Las Vegas, Nevada 89135
Attorney for Appellant

Plaintiff/ Appellant:
Joseph Folino

Counsel for the Plaintiff:
Rusty Graf, Esq.
BLACK & LOBELLO
10777 W. Twain Ave., 3 Fl.
Las Vegas, Nevada 89135
Attorney for Appellant

(D)  The name of each respondent and the name and address of appellate counsel, if
known, for each respondent, but if the name of a respondent’s appellate counsel is

not known, then the name and address of that respondent’s trial counsel:

Defendant/Respondent:
Todd Swanson

2 JADD2239
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Counsel for the Respondent:
Christopher M. Young, Esq.
Nevada Bar No. 7961
Jay T. Hopkins, Esq.
Nevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128
Jeffrey L. Galliher, Esq.
Galliher Legal, P.C.
Nevada Bar No. 8078
1850 E. Sahara Ave., #107
Las Vegas, NV 89104
Attorneys for Respondent

Defendant/Respondent:
Todd Swanson as Trustee of the Shiraz Trust

Counsel for the Respondent:
Christopher M. Young, Esq.
Nevada Bar No. 7961
Jay T. Hopkins, Esq.
Mevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128
Jeffrey L. Galliher, Esq.
Galliher Legal, P.C.
Nevada Bar No. 8078
1850 E. Sahara Ave., #107
Las Vegas, NV 89104
Attorneys for Respondent

Defendant/Respondent:
Lyons Development, LLC.

Counsel for the Respondent:
Christopher M. Young, Esq.
Nevada Bar No. 7961
Jay T. Hopkins, Esq.
Nevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128
Jeffrey L. Galliher, Esq.
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(E)

(F)

(G)

(H)

]

Galliher Legal, P.C.

Nevada Bar No. 8078

1850 E. Sahara Ave., #107

Las Vegas, NV 89104

Attorneys for Respondent
Whether an attorney identified in response to subparagraph (D) is not licensed to
practice law in Nevada, and if so, whether the district court granted that attorney
permission to appear under SCR 42, including a copy of any district court order
granting that permission:
N/A
Whether the appellant was represented by appointed counsel in the district court,
and whether the appellant is represented by appointed counsel on appeal:
N/A
Whether the district court granted the appellant leave to proceed in forma pauperis,
and if so, the date of the district court’s order granting that leave:
N/A
The date that the proceedings commenced in the district court:
Plaintiffs initiated the proceedings when they filed their Complaint on October 19, 2018.
A brief description of the nature of the action and result in the district court,
including the type of judgment or order being appealed and the relief granted by the
district court:

This is a tort action related to the purchase and sale of a home located at 42 Meadowhawk

Lane in Las Vegas, Nevada. The dispute emanates from the discovery of systemic plumbing

issues after the close of the sale, and the failure of the Defendants to disclose their knowledge of

water loss occurrences on the Residential Purchase Agreement. The Plaintiffs’ Second Amended

Complaint had two causes of action, Violation of NRS 113.100 et seq. and Fraud/Intentional

Misrepresentation. This appeal concerns errors by the trial court in the May 11, 2020 Order

granting Defendants’ Motion to Dismiss and the Findings of Fact and Conclusions of Law

contained therein.

4 JADD2241
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The issues on appeal, in short, include (1) the trial court’s application of the holding of
Nelson v. Heer to this dispute;' (2) the Finding of Fact that Plaintiffs’ action was premised on the
Defendants’ failure to disclose a specific leak which occurred on February 16, 2017; (3) the
Conclusion of Law that “Plaintiffs lawsuit is predicated on their allegations that the Defendants
failed to disclose a February 16, 2017 water leak in the Uponor plumbing system™;? (4) the
Finding of Fact that only the February water loss was relevant, and all other water losses
complained of by the Plaintiffs “are unrelated to their claims and, further, do not materially affect
the value of the property™; and (5) the Conclusion of Law that Plaintiffs’ Fraud claim fails as a
matter of law because the “Second Amended Complaint alleges one wrong: Defendants’ failure
to disclose a February 2017 water leak, which purportedly concealed a systemic plumbing defect.
The Plaintiffs fraud claim is derivative of their NRS Chapter 113 concealment claim.”

The application of Nelson v. Heer to this case was improper for two reasons. First, because
the holding of Nelson v. Heer regards whether conducting a repair removes the general duty to
disclose the existence of a material issue, while here, Plaintiffs’ argued that even if the duty to
disclose is removed by repair it is still fraud and/or concealment to respond incorrectly to a direct
inquiry (stating “no” in response to a question asking if any previous incidents of water loss had

ever occurred). These are not the same issue. Second, because even if the holding of Nelson v.

Heer did allow Defendants to state that no previous water losses had ever occurred (due to repair),
Plaintiffs provided evidence of other unrepaired and undisclosed water losses which were not
considered by the trial court.

The other issues on appeal all involve Findings of Fact and Conclusions of Law relating
to the incorrect statement, and subsequent analysis, of the scope and content of Plaintiffs’ claims.

The May 13, 2020 Notice of Entry of Order and Order make it clear that granting the Motion to

UIn the May 11, 2020 Order granting the Motion to Dismiss, the trial court directly stated that it was relying upon
the holding of Nelson v. Heer, and asserted that "repairing damage negates a seller’s duty to disclose damage
because repaired damage “no longer constitute[s] a condition that materially lessen[s] the value of the property.™
* Additional Findings of Fact in the May 11, 2020 Order state that (1) previous leaks in other areas of the house
were not related to Plaintiffs’ Claims; and (2) that another separate water loss in a basement bathroom was not
related to Plaintiffs’ Claims, making it clear that the trial court exclusively considered the February and Movember

leaks in granting the Maotion to Dismiss.
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Dismiss was based entirely upon the incorrect assessment that “Plaintiffs have failed to present
evidence to establish the one fact that could possibly make their claims viable: that the February
2017 leak was not repaired.” The problem with this assessment is that it has no basis in the
substance and allegations actually contained in Plaintiffs’ Second Amended Complaint.
Plaintiffs’ initial Complaint and First Amended Complaint were focused on the February
2017 leak, but these Complaints were not the subject of the Motion to Dismiss. Plaintiffs’ Second
Amended Complaint asserts in pertinent part that (1) the Seller’s Real Property Disclosure did
not notify Plaintiffs’ of “any water event”; (2) that other water losses occurred which either
required disclosure themselves or made Defendants aware of “systemic defects” in the plumbing
system; and (3) that Defendants acted with intent to deceive when they failed to notify Plaintiffs
of the prior water losses (which include at least one water loss that Defendants did not even claim

was repaired and, therefore, cannot logically be covered by the Nelson v. Heer removal of duty

to disclose).

It was improper of the trial court to determine that it would only analyze Plaintiffs’ claims
in relation to the February 2017 leak, when this clearly did not align with the actual contents of
Plaintiffs’ Second Amended Complaint. Thus, the trial court’s subsequent May 13, 2020 Notice
of Entry of Order and Order is also improper, as it was not based upon the pleading that was
actually the subject of the Motion to Dismiss (the Second Amended Complaint) and instead
analyzed the Motion to Dismiss in relation to the content of the initial Complaint and First
Amended Complaint. These disparities, among others, necessitate appellate relief.

(J) Whether the case has previously been the subject of an appeal to or original writ
proceeding in the Supreme Court or Court of Appeals and, if so, the caption and
docket number of the prior proceeding:

N/A
(K)  Whether the appeal involves child custody or visitation:

N/A
H
W
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(L)  Whether the appeal involves the possibility of settlement:
Plaintiffs do na%&}&ﬂﬁt there is a possibility of settlement with Defendants.

Dated this /)5 day of May, 2020,

7
BLACK & LOBELLO

~

(702) 869-2669 (fax)
rgrafimblacklobello.law

Attorney for Appellants
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Black & LoBello and that on
the ‘2{5 day of May 2020, I caused the above and foregoing document entitled CASE
APPEAL STATEMENT to be served as follows:

[ 1] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and

[X] by electronic service through Wiznet, Clark County Eighth Judicial District Court’s
electronic filing/service system;

[ ] pursuant to EDCR 7.26, to be sent via facsimile;

[ 1 hand delivered.
to the party or their attorney(s) listed below at the address and/or facsimile number indicated

below:;

Christopher M. Young, Esq.
Nevada Bar No. 7961

Jay T. Hopkins, Esq.

Nevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128
Attorneys for Defendants

Jeffrey L. Galliher, Esq.
Galliher Legal, P.C.
Mevada Bar No. 8078
1850 E. Sahara Ave., #107
Las Vegas, NV 89104
Attorneys for Defendants

Aﬁféﬁﬂ'}?ﬂm :

An Employee of Black & LoBello
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Electronically Filed
5M3/2020 3:48 PM
Steven D. Grierson

Christopher M. Young, Esq.
Nevada Bar No. 7961

Jay T. Hopkins, Esqg.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499

Fax: (702) 240-2489
cyoungimcotomlaw.com
javthopkinsi@email.com

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
igalliher@galliherlawfirm.com

Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE| CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV

Plaintiff(s),
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a Nevada limited|
liability company; DOES [ through X; and ROES]
I through X,

Defendant(s).

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the above-entitled Court entered its Order on the 11

day of May, 2020.
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A copy of said Order is attached hereto.

Dated this 13" day of May 2020.

GALLIHER LEGAL P.C.

A/ Jeffrey L. Galliher

Jeffrey Galliher, Esq.

Nevada Bar No. 8078

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
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CERTIFICATE OF E-SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order 14-2, and

N.E.F.C.R. 9, I hereby certify that on the 13™ of May I caused the foregoing NOTICE OF ENTRY

OF ORDER to be electronically e-served on counsel as follows:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3™ Floor
Las Vegas, Nevada 89135

reraffidblacklobello.law

swilsonf@blacklobello. law

/5/Kimalee Goldstein
An Employee of GALLIHER LEGAL, PC
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Electronically Filed
5/11/2020 3:01 PM
Steven D. Grierson

GLERE OF THE GE!LIEE

Christopher M. Young, Esq.
Nevada Bar No, 7961

Jay T. Hopkins, Esq.

Nevada Bar No. 3223
CHRISTOPHER. M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyoungi@eotomlaw.com

jayvthopkinsi@gmail.com

Jeffrey L. Galliher, Esq.

Mevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204

jgalliher@ealliherlawfirm.com

Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV

Plaintiff(s),
V.

TODD SWANSON, an individual; TODD|
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELDPMLNI LLC, a Nevada limited
liability company: DOES I through X; and ROES
I through X,

Defendant(s).

L
PREAMBLE

On April 7, 2020, this Court held a hearing to address the Defendants’ Motion to Dismiss

Voluntary Dismissal Summary Judgment

Involuntary Dismissal Stipulated Judgment L

Stipulated Dismissal Default Judgment JADD2249
X | Motion to Dismiss by Deft(s) Judgment of Arbitration




THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
T02-735-0049 Fax: 702-735-0204

[ N

Ln

o 90 =1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Plaintiffs’ Second Amended Complaint, which Defendants filed on September 24, 2019.' Rusty I
Graf, Esq. appeared on behalf of the Plaintiffs; Jeffrey L. Galliher, Esq. and Jay T. Hopkins, Esq.
appeared on behalf of the Defendants.”

This Court considered the parties’ motions and supplements, together with the exhibits and
arguments of counsel. Viewing the evidence in the light most favorable to the Plaintiffs, this Court
finds that the Plaintiffs failed to establish the existence of any genuine dispute as to a material issue
of fact to preclude summary judgment. Accordingly, this Court makes the following Findings of Fact
and Conclusions of Law under the standards set forth below.

I1.

PROCEDURAL HISTORY

This is a case involving the purchase and sale of a $3,000,000 luxury home located at 42,
Meadowhawk Lane in Las Vegas, Nevada. The dispute emanates from an October 27, 2017
Residential Purchase Agreement in which the Plaintiffs were the Buyers and Lyons Development,
LLC was the Seller. The gist of the Plaintiffs’ lawsuit is that “the Defendants™ concealed a water leak]
in the plumbing system.
Plaintiffs’ Complaint

On October 19, 2018, the Plaintiffs filed their initial Complaint seeking damages for
Defendants® alleged concealment of a February 2017 water leak which Plaintiffs alleged indicated a
“systemic defect” in the plumbing system. The Plaintiffs asserted six causes of action for: (1)

Fraud/Intentional Misrepresentation; (2) Negligent Misrepresentation; (3) Violation of NRS 598.010

! While the Defendants styled their instant motion as a motion to dismiss, Defendants acknowledged in their motion thai
because the motion and supplements referenced and attached documents outside the pleadings, this Court must invake the
summary judgment standards in NRCP 56. Kepicko v. Young, |14 Nev. 1333, 1335-1336, 971 P.2d 789, 790 (1998).

* The parties named the following parties: Plaintiffs, Nicole and Joseph Folino (hereinafter the “Plaintiffs” or the
“Folinos™); and Defendants: Dr, Todd Swanson, an individual; Todd Swanson, Trustee of the Shiraz Trust; Shiraz Trust
and Lyons Development, LLC (hereinafter “Defendants™ or “Dr. Swanson,”).

2
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et seq. (Deceptive Trade Practices); (4) Violation of NRS 113.100 et seq. (Failure to Disclose Known
Defects); (5) Civil RICO; and (6) Respondeat Superior.?

Defendants’ February 4, 2019 Motion to Dismiss

On February 4, 2019, the Defendants moved to dismiss the Plaintiffs’ Complaint pursuant toj
NRCP 12(b)(5). At the April 8, 2019 hearing, the Court did not rule on the substance of the]
Defendants” motion but granted the Plaintiffs’ request for leave to amend to cure the pleading]
deficiencies.
Plaintiffs’ First Amended Complaint

On April 18, 2019, the Plaintiffs filed their First Amended Complaint, asserting the same
claims as in the initial Complaint. The Plaintiffs also asserted a Seventh Cause of Action for Piercing
the Corporate Veil/Alter Ego.

Defendants’ May 20, 2019 Motion to Dismiss

On May 20, 2019, the Defendants moved to dismiss the Plaintiffs’ First Amended Complaint,|
seeking dismissal of each of the Plaintiffs’ seven claims. On July 18, 2019, this Court held a hearing]
on Defendants’ Motion to Dismiss. At the hearing, the Court dismissed the Plaintiffs Negligent
Misrepresentation, Deceptive Trade Practices, Civil RICO; Respondeat Superior and Piercing the
Corporate Veil claims. The Court ruled the Plaintiffs” fraud or NRS Chapter 113 concealment claims|
survived and ordered the Plaintiffs to file a Second Amended Complaint.
Plaintiffs’ Second Amended Complaint

On September 4, 2019, the Plaintiffs filed their Second Amended Complaint, alleging

concealment in violation of NRS 113 ef seq. and fraud/intentional misrepresentation. The Plaintiffs|

I The Plaintiffs attached several documents to their Complaint, First Amended Complaint and Second Amended Complaint
which, under NRCP 12(b)(5)s standards, are incorporated into the pleadings. Breliant v. Preferred FEquities Corp., 109
Nev. 842, 847, 858 P.2d 1258, 1261 (1993).
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also sought punitive damages.
Defendants’ September 24, 2019 Motion to Dismiss

Defendants moved for dismissal/summary judgment on September 24, 2019. Defendants
provided evidence in the form of an affidavit from the licensed plumbing company that the February
2017 leak had been repaired, thus negating the Defendants duty to disclose under NRS Chapter 113
and Nelson v. Heer, 123 Nev. 217, 163 P.3d 420 (2007).

In their Opposition, the Plaintiffs did not present any facts to rebut the Defendants’ evidence
that the February 2017 leak had been repaired, but instead sought sanctions for Defendants filing the
motion.

At the November 7, 2019 hearing, because the Plaintiffs failed to rebut the facts in the
Defendants’ motion, this Court stated its inclination to grant the Defendants’ motion. Instead, to
permit the Plaintiffs to fully present their case, this Court gave Plaintiffs 90 days to conduct discovery
and permitted the Plaintiffs to file a supplemental brief demonstrating a genuine issue of material fact,
Defendants were also permitted to file a supplemental brief in response to the Plaintiffs” supplement.
The Plaintiffs’ Discovery

Between November 7, 2019 and February 13, 2020, the Plaintiffs conducted extensive
discovery, which included serving numerous subpoenas for documents, serving interrogatories,
requests for production of documents and requests for admissions. Plaintiffs took the depositions of]
six witnesses.” The Defendants produced nearly 1000 pages of documents as supplemental disclosures|
and responses to the Plaintiffs’ interrogatories and requests for production. The Plaintiffs also

produced over 5000 pages of documents.

* The Plaintiffs deposed Rakeman principal Aaron Hawley and employee William “Rocky™ Gerber, Dr. Swanson (two
separate depositions), Dr. Swanson’s assistant Nicky Whitfield, and Defendants’/Sellers® real estate agents, Ivan Sher and

Kelly Contenda.

JAD02252
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On February 13, 2020, the Plaintiffs filed their Supplemental Brief. On February 27, 2020, the
Defendants filed their Supplemental Reply in Support of Motion for Summary Judgment. Each party
attached voluminous exhibits.

On April 7, 2020, this Court held a hearing regarding the Defendants’ motion, and makes thg
following findings of fact and conclusions of law.

I11.

LEGAL STANDARDS

The following legal standards are applicable to this case:

A. Summary Judgment Standards

Because the parties presented matters outside the pleadings, this Court treats the Defendants’
motion “as one for summary judgment and disposed of as provided in Rule 56.” See NRCP 12(c) and
Kopicko, 114 Nev. at 1336, 971 P.2d at 790 (1998).

Since Wood v. Safeway,’ the Nevada Supreme Court has followed a gradual trend toward
favoring summary judgment as a “valuable tool to weed out meritless cases [which is] no longer aj
‘disfavored procedural shorteut.”” Boesiger v. Desert Appraisals, LLC, 444 P.3d 436, 438-439, 2019
Nev. LEXIS 39, *4-5 (July 3, 2019) (“[s]Jummary judgment is an important procedural tool by which
factually insufficient claims or defenses [may] be isolated and prevented from going to trial with the]
attendant unwarranted consumption of public and private resources”). See also Wood, 121 Nev. al
730, 121 P.3d at 1030 (summary judgment “is an integral part of the [rules of civil procedure] as 1
whole, which are designed to secure the just, speedy and inexpensive determination of every action.”)

“Summary judgment is appropriate if the pleadings and other evidence on file, viewed in the

light most favorable to the nonmoving party, demonstrate that no genuine issue of material fact

5 Wood v. Safeway, 121 Nev. 724, 727, 121 P.3d 1026, 1028 (2005).
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remains in dispute and that the moving party is entitled to judgment as a matter of law.” Bank of Am.,
N.A. v. SFR Invs. Pool 1, LLC, 427 P.3d 113, 117, 134 Nev. Adv. Rep. 72 (September 13, 2018). “A
genuine issue of material fact exists if, based on the evidence presented, a reasonable jury could return

a verdict for the nonmoving party.” Id.

B. NRS Chapter 113 Standards Regarding Pre-Closing Disclosures in Real Estate
Transactions

Plaintiffs’ claims are premised on the Defendants’ purported failure to disclose a February 16,
2017 water leak which, according to the Plaintiffs, was indicative of a systemic plumbing defect. The
Plaintiffs” claims are based on violation of NRS Chapter 113.

NRS §113.140 provides:

Disclosure of unknown defect not required; form does not constitute warranty; duty of

buyer and prospective buyer to exercise reasonable care.

1. NRS §113.130 does not require a seller to disclose a defect in residential property
of which the seller is not aware.

2. A completed disclosure form does not constitute an express or implied warranty
regarding any condition of residential property.

3. Neither this chapter nor chapter 645 of NRS relieves a buyer or prospective buyer
of the duty to exercise reasonable care to protect himself or herself.

In Nelson v. Heer, the Nevada Supreme Court defined a seller’s disclosure obligations under
NRS 113.130 and NRS 113.140. The Nevada Supreme Court ruled that repairing damage negates a
seller’s duty to disclose damage because repaired damage “no longer constitute[s] a condition Ihat1
materially lessen[s] the value of the property.” MNelson, 123 Nev. at 224, 163 P.3d at 425. Id
According to the Court, “the seller of residential real property does not have a duty to disclose a defect
or condition that ‘materially affects the value or use of residential property in an adverse manner,’ if]

the seller does not realize, perceive, or have knowledge of that defect or condition.””®

& Further, pursuant to statute, recovery is completely barred “on the basis of an error or omission in the disclosure form
that was caused by the seller's reliance upon information provided to the seller by:... (b) A contractor, engineer, land

6
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by the parties:

surveyor, certified inspector as defined in NRS 645D.040 or pesticide applicator, who was authorized to practice that
profession in this State at the time the information was provided.” NRS 113.150(5).
T The Court notes that the Rakeman invoice relating to the February 2017 leak has a May 23, 2017 date. However, the
undisputed evidence shows that the invoice was created after the fact when Rakeman submitted its warranty claim to
Uponor. The evidence is undisputed that invoice with the May 23, 2017 date is for the February 16, 2017 leak and

documents that Rakeman completely repaired that leak.

NRS §113.150(2) provides:

Remedies for seller’s delayed disclosure or nondisclosure of defects in property;
waiver.

2. If, before the conveyance of the property to the purchaser, a seller or the seller’s agenf
informs the purchaser or the purchaser’s agent, through the disclosure form or another written
notice, of a defect in the property of which the cost of repair or replacement was not limited
by provisions in the agreement to purchase the property, the purchaser may:

(a) Rescind the agreement to purchase the property at any time before the conveyance
of the property to the purchaser; or

(b) Close escrow and accept the property with the defect as revealed by the seller or
the seller’s agent without further recourse.

Iv.

SUMMARY OF FINDINGS OF FACT

The Court finds the following facts are undisputed and supported by the evidence presented

In 2015, Rakeman Plumbing installed the plumbing system manufactured by Uponor af
property located at 42 Meadowhawk Lane, Las Vegas, Nevada.

The 42 Meadowhawk Lane property is the subject of the Plaintiffs’ lawsuit,
There was a leak in the Uponor plumbing system on February 16, 2017;
Plaintiffs’ action is premised on the Defendants’ failure to disclose the February 16, 2017 leak;
A licensed plumbing contractor, Rakeman Plumbing, completely repaired the February 16,

2017 leak:’

Because Rakeman repaired the February 16, 2017 leak, Defendants did not disclose it on the
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]

October 24, 2017 Sellers’ Real Property Disclosure form;

There was a second leak in the Uponor system on November 7, 2017 during the escrow period
of the sale:

On November 15, 2017, prior to the November 17, 2017 closing date, Defendants disclosed|
the leak in an addendum;

Defendants” agent emailed the disclosure to Plaintiffs’ agent on November 16, 2017;
Plaintiffs did a walk-through before closing and knew about the November 7, 2017 leak;
With knowledge of the November 7, 2017 leak, the Plaintiffs’ agent emailed Defendants’ agent|
with proposed options, including an acknowledgment that Plaintiffs could walk away and elect
to terminate the contract and not close on the property;
With knowledge of the November 7, 2017 leak, the Plaintiffs elected to close on the property]
on November 17, 2017;
In 2015, an inspection revealed that two recirculating pumps were leaking and the recirculating]
pumps were replaced. The recirculating pumps failure occurred in a different area of thel
residence than the February 2017 and November 2017 leaks, and are not related to the claims
in Plaintiffs” Second Amended Complaint;
The same inspection showed a plumbing leak above the ceiling of the basement bathroom,
which the report also described as a “drip.” The leak/drip occurred in a different area of the
residence than the February 2017 and November 2017 leaks, and are not related to the claims
in Plaintiffs’ Second Amended Complaint. Neither Rakeman nor the Defendants could identify
a source of the drip, and there is no evidence that the leak/drip persisted after the date of the
report, May 11, 2015;

On November 17, 2017, the day of the closing, Infinity Environmental Services conducted
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mold tests at the property;

. Infinity tested for possible fungal levels in the master bathroom and master closet, which is the
area where the February 2017 and November 7, 2017 leaks occurred;

] Infinity provided results of their mold testing on November 24, 2017, seven (7) days after the

Plaintiffs closed on the property;

. Plaintiffs knew Infinity was conducting the tests on November 17, 2017.

. Plaintiffs closed on the property on November 17, 2017 before the Infinity results were
reported;

. After closing, the mold was fully remediated and a subsequent mold test conducted on|

December 5, 2017 showed the area to be mold-free, as documented in a December 7, 2017
Infinity Report;
. The results of the mold test were not provided by Infinity to Defendants because the
Defendants no longer owned the property and there is no evidence showing that the Defendants
knew of the results of the mold test on or before the closing date.

Y.

CONCLUSIONS OF LAW

This case centers around the Plaintiffs’ claim that the Defendants concealed a February 2017
water leak. Throughout these proceedings, the Defendants have asserted, together with providing
undisputed proof, that the February 2017 water leak was completely repaired by a licensed plumbing
contractor, Rakeman Plumbing. Defendants have always asserted that under Nelson v. Heer and NRS
Chapter 113, the repair negated Defendants’ duty to disclose.

In responding to the Defendants® motion on the Plaintiffs® Second Amended Complaint, the
Plaintiffs did not refute the Defendants’ proof that the leak had been repaired. However, rather than|

dismiss the action at that time, this Court granted the Plaintiffs’ request for discovery to establish facts|
9
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showing the February 2017 leak was not repaired and that the Defendants knew the leak had not been
repaired, two facts required by Nelson.

The Defendants cooperated fully with the discovery undertaken by the Plaintiffs. While the
discovery revealed additional facts, none of those additional facts are material to the claims made in
the Plaintiffs’ Second Amended Complaint. Rather, the end-result of Plaintiffs” discovery efforts is
that, despite the testimony and the plethora of documents produced, and despite the Plaintiffs’ efforts
to cast the evidence in their Supplement as creating genuine issues of material fact, the Plaintiffs’ case
still fails as a matter of law.

Specifically, through the discovery undertaken and the resulting arguments in Plaintiffs’
Supplemental Brief, Plaintiffs attempted to create a question of fact by asserting that there were “af
least six (6) water losses in a little over two years (April 2015 to November 2017) that [the Defendants]
owned the home.” However, the evidence shows that the only relevant “water losses™ relate to twol
failures in the Uponor plumbing system, one which occurred in February 2017, which the Defendants’
repaired, and one which occurred in November 2017, which the Defendants disclosed prior to the
Plaintiffs’ closing on the property.

The Plaintiffs have failed to present evidence to establish the one fact that could possibly make
their claims viable: that the February 2017 leak was not repaired. To the contrary, the undisputed facts
establish that the February 2017 leak was repaired, thus abrogating any requirement that it be
disclosed, as fully explained in Nelson. The other purported “water losses” complained of by the
Plaintiffs are unrelated to their claims and, further, do not materially affect the value of the property.

A. The Undisputed Evidence Shows that the Allegedly Concealed Leak Was

Repaired and that Pursuant to NRS Chapter 113 the Defendants Did Not Conceal
the Leak

Plaintiffs lawsuit is predicated on their allegations that the Defendants failed to disclose aj

10
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February 16, 2017 water leak in the Uponor plumbing system. The Plaintiffs allege the leak indicated|
a “systemic” defect “known to the defendants prior to the closing of the transaction.” The Plaintiffs

allege that:

Shortly after the closing occurred, the Plaintiffs were made aware of [a] water loss that
had occurred at the Subject Property in approximately February of 2017 by the
plumbing system manufacturer, Uponor.

The Defendants have always maintained that the February 2017 leak was repaired, and the undisputed|
evidence shows that indeed it was repaired. The Defendants presented an invoice from Rakeman
Plumbing showing that Rakeman repaired the leak in question.
The Rakeman invoice is dated May 23, 2017, thus causing some confusion regarding the date
the leak occurred. The documents and testimony, considered in conjunction with one another, clarifyl
any potential confusion.® The undisputed evidence shows the following: (1) The Uponor system had
two leaks in 2017, one occurring on February 16, 2017 and one occurring on November 7, 2017; (2)
the February 16, 2017 leak was completely repaired by Rakeman, and the details of the repair are
outlined in the May 23, 2017 Rakeman invoice; and (3) the November 7, 2017 leak was disclosed by
the Defendants on November 15, 2017, prior to closing.
The Defendants presented the following testimony showing the leak occurred on February 16,
2017, and that Rakeman repaired that leak:
Dr. Swanson’s Testimony
The undisputed evidence shows that early in the case, just prior to the August 2018 mediation,|

Dr. Swanson recalled a “small pinhole leak™ which, to his recollection, occurred in January 2017.

* The affidavit of Rakeman owner Aaron Hawley, which accompanied the Defendants’ mation for judgment on the
Plaintiffs’ Second Amended Complaint, references work done on May 23, 2017. The affidavit was prepared with reference
to the May 23, 2017 invoice. The May 23, 2017 document has confused everyone - because there is no evidence of a May,
23, 2017 leak. However, as discussed herein, the May 23, 2017 date reflects Rakeman's documentation for seeking
payment under the Uponor warranty. The documents and testimony, reviewed together, establish that the leak occurred in

February 16, 2017, not May 23, 2017,
11
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During his deposition, Dr. Swanson testified that the leak actually occurred in February:
(): So there was another leak in January, 20177

A: No. | think there was a lot of trouble pinning down the date of the February leak,
but the date was February 17™ or 18" or something like that, I think. Or 7" or 8§,

The Defendants’ responses to Plaintiffs’ interrogatories confirmed the February 16, 2017 date.
Dr. Swanson testified in his deposition and when questioned about the May 23, 2017 date on|

the Rakeman invoice, cleared up the confusion regarding the date of the leak:
Q: [The May 23, 2017 date 15] not accurate, 1s it, Doctor?

A: 1 don’t believe so, unless my dates are off. Because I keep seeing this date, but |
think that was the date of the [Rakeman] invoice.

QQ: Okay. And the actual leak occurred sometime in February of 2017, didn’t it Doctor?

A: Yeah, to the best of my knowledge.

Dr. Swanson also testified as follows:

(): Doctor, were there two leaks in early part of *177 Did it occur in January or February
of 2017 and then there was a subsequent leak in May of 2017.

A: No. . .. There was only one leak.

Plaintiffs’ counsel cleared up the confusion by his own questions:

Q: Okay. I — and that’s what we don’t want to be, is confused about the dates of any
of these leaks occurring. So it’s your understanding that the leak occurred somewhere
in the time period of January or February of 2017, correct?

A: Yes, | — I saw those dates and | found some documents that were pretty persuasive
that the date was in February, whatever the date was, February 8 or whatever.

ek

A: All I know is that [ kept seeing [the May 23, 2017] date and it didn’t make sense,
so [ tried to find the correct date. . . . And that’s what I came up with.

111
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Rakeman Plumbing Testimony

The Rakeman Plumbing documents and testimony showed that the leak in question occurred
in February 2017 and that Rakeman plumbing repaired the leak. The Defendants submitted the
affidavit of Aaron Hawley, which establishes that the leak in question was repaired. Clearing up thg
date “confusion,” Mr. Hawley testified that Rakeman does not always prepare invoices for Rakeman
warranty work. According to Mr. Hawley,

if there’s warranty work done behind our new construction, there may not be any papers

behind it. It's not like it’s an invoicable call to where somebody calls up. . . . If this was

done under warranty, which I don’t know if it was or wasn’t, there may not be any
papers involved.

Mr. Hawley testified that he was very familiar with the 42 Meadowhawk Lane property and
that he and his employee, Rocky Gerber, discussed the property on many occasions. Mr. Hawley
recalled that there were only two leaks in 2017. He recalled one leak during closing (November) and
testified that the other leak occurred in either February of May, but not both.

Rocky Gerber testified that for warranty work covered by the manufacturer, as opposed to
work covered under Rakeman’s own warranty, a summary is always prepared “after the fact.”
According to Mr. Gerber, a summary to the manufacturer “has to be done after the fact.”

Uponor Documents

The Uponor documents are perhaps the most revealing. Uponor records show the “initial claim
[was] submitted [by Rakeman Plumbing] to Uponor in February 2017. Uponor documents reference
a failure date of February 16, 2017. Uponor sent a check to Rakeman for $2,496.00 on June 9, 2017

in satisfaction the February 16, 2017 leak. The check and letter reference the $2,496.00 amount, which|

? Consistent with the testimony from Hawley and Gerber, the May 23, 2017 invoice had to be prepared after the fact.
Indeed, the attached Rakeman document references April 5, 2017 as “Wanted” and “Promised” which predates the May
23, 2017 invoice date. So, it is impossible that the leak occurred in May.,

13
JADD2261




THE GALLITHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
T02-735-0049 Fax: 702-735-0204

b= T == R =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

corresponds with the May 23, 2017 Rakeman invoice which was also for $2,496.00.

These documents clearly establish a nexus between the February 16, 2017 “failure date”
documented by Uponor and the Rakeman repair invoice dated May 23, 2017, thereby establishing the
fact that there was only one leak in the first half of 2017, on February 16™.

Nicky Whitfield’s Testimony

At the time Dr. Swanson’s assistant, Nicky Whitfield, began working for Dr. Swanson in
March 2017, Rakeman was in the process of finalizing repairs on the February 16, 2017 leak.
According to Ms. Whitfield’s sworn testimony, “when [ started [working for Dr. Swanson] they were
just finishing repairs of the carpet.” Based on this testimony, the repairs could not have been underway
in March if the leak did not occur until May.

Viewing the evidence in the light most favorable to the Plaintiffs, it cannot be reasonably
disputed that the first leak in 2017 was in February. Further, the Plaintiff presented no evidence that]
more than one leak occurred in the first half of 2017. It cannot be reasonably disputed that the leak]
occurring in the first half of 2017, regardless of whether it happened in February or May, was fully
repaired, thus abrogating its disclosure under Nelson.

This Court finds that the undisputed evidence establishes that the leak which is the subject of]
the Plaintiffs’ action occurred on February 16, 2017, not May 23, 2017, which is the date on the
Rakeman invoice.

Further, this Court finds that the Rakeman invoice, testimony and Hawley affidavit provide
uncontroverted evidence that the February 16, 2017 leak was completely repaired, thus negating the
Defendants’ duty of disclosure. This Court finds that the Plaintiffs’ allegation the Defendants failed
to disclose a water leak in their October 24, 2017 disclosures is not supported by the evidence and]
fails as a matter of law. Thus, summary judgment is warranted under the standards set forth in NRCP|

56(a), NRS Chapter 113 and Nelson v. Heer.
14
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B. The Undisputed Evidence Shows that the Plaintiffs Knew About the
November 7, 2017 Leak, But Nonetheless Elected to Close

Plaintiffs Supplement asserted for the first time that Plaintiffs did not know about the
November 7, 2017 leak until after the closing. Referencing “Affidavit of Joe Folino and Affidavit of]
Nicole Folino,” the Plaintiffs’ Supplement asserts they executed the closing documents on Novemben
16, 2017 and “were not notified of any plumbing problems with the Subject Property prior to
November 17, 2017.” Plaintiffs’ filed Supplement, however, did not actually include either affidavit, '

On February 25, 2020, 12 days after filing their Supplement and 5 days after Defendants’
counsel requested that Plaintiffs provide the affidavits, Plaintiffs’ counsel emailed two un-signed
“affidavits,” purportedly made by Joseph Folino and Nicole Folino, to defense counsel. However, the
un-signed and unsworn Folino “affidavits” do not support Plaintiffs’ claim that they were unaware of]
the November 7, 2017 leak prior to closing. Even if they did, under NRCP 56, the “affidavits” are not
admissible “facts™ for purposes of challenging summary judgment since neither is signed.

The admissible facts, however, refute the Plaintiffs® claim they did not know about the
November 7, 2017 leak before they closed. First, this new allegation directly contradicts the
allegations in the Plaintiffs’ own pleadings. Plaintiffs asserted the following allegations in thein
Second Amended Complaint:

24, Prior to the closing of this transaction, the Plaintiffs requested and were given
the opportunity to perform their own site inspection of the Subject Property;

25. This pre-closing inspection occurred on or before November 17, 2017,

26. During this inspection, the Plaintiffs uncovered a water leak that was in the process of
being repaired by the Defendants;

sk

" The unsigned and unsworn “affidavits™ further allege that Defendants requested a lease-back of the property *“for the
purpose of concealing repairs taking place on a leak that had occurred on or about the first week of 2017." This contention
ignores the undisputed evidence that the lease-back agreement is dated November 6, 2017, which was the day before the

November 7, 2017 leak.
15
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28.  The Plaintiffs’ real estate agent, Ashley Lazosky . . . had specific conversations with

the Defendants and the subcontractor hired to make the repairs.

These allegations directly contradict the unsupported argument that they did not know about the
November 7, 2017 leak.

Second, Plaintiffs’ assertion is also contradicted by evidence showing the Defendants
specifically disclosed the leak via Addendum 4-A, emailed to Plaintiffs’ agent early in the day, at 8:31
a.m., on November 16, 2017."" Addendum 4-A, stated:

Seller is disclosing that there was a water leak in the master closet from a water pipe

that broke. The Seller is fully remediating the issue to include new baseboards, carpet,

etc. and all repair items regarding this leak will be handled prior to closing.

The same day, at 1:48 p.m., the parties” agents exchanged texts discussing a $20,000 hold back|
because the buyers “don’t want to rely on the plumber and their warranty.” This shows that on
November 16, the day prior to closing, the parties’ agents were discussing potential remedies fon
dealing with the disclosed leak.

Again, later that same day, but prior to closing, at 9:00 p.m. on November 16, 2017, the
Plaintiffs® agent, Ashley Oakes-Lazosky, sent a detailed email to Defendants’ agent wherein she
acknowledges that *at this point due to the change in circumstances with the last minute issue with
the leak, the buyer’s recourse is to walk at this point if they are not comfortable with the
repairs/credits.”

Finally, Plaintiffs’ knowledge of the November 7, 2017 leak is further confirmed by the

" An agent's knowledge is imputed to the principal. ARCPE [, LLC v. Paradise Harbor Place Trust, 2019 Nev. Unpub,
LEXIS 1017, *2, 448 P.3d 553 (2019); Strohecker v. Mut. Bldg. & Loan Ass'n of Las Vegas, 55 Nev. 350, 355, 34 P.2d
1076, 1077 (1934). Under this maxim, the Plaintiffs had at least constructive knowledge of the November 7, 2017 leak.
See e.g. Kahnv. Dodds (In re AMERCO Derivative Litig.}, 127 Nev. 196, 214, 252 P.3d 681, 695 (2011).

16
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testimony of Nicky Whitfield. Ms. Whitfield testified by affidavit that “[o]n November 16, Mr. &
Mors. Folino conducted a walk-through of the entire house™ and Ms. Whitfield “showed [Ms. Folino]
exactly where the leak had occurred. Ms. Whitfield’s testimony is consistent with the Plaintiffs’ own

allegations and the other evidence.

C. The Plaintiffs’ Election to Close Bars Their Concealment Action

The Plaintiffs’ election to close escrow bars their claims under general waiver principles. See
e.g. Udevco, Inc. v. Wagner, 100 Nev. 185, 189, 678 P.2d 679, 682 (1984) (discussing elements of
waiver as: (1) voluntary and intentional relinquishment of a known right; and (2) made with
knowledge of all material facts.) Waiver of a known right can be implied by conduct. /d The
Plaintiffs’ conduct shows that they relinquished their rights to refuse to close.

NRS 113.150(2) incorporates these waiver principles. Under NRS §113.150(2), the Plaintiffs’
options were to either “rescind the agreement to purchase the property at any time before thel
conveyance of the property to the purchaser; or close escrow and accept the property with the defect
as revealed by the seller or the seller’s agent without further recourse.”

The evidence is undisputed that prior to closing, the Defendants provided notice to the
Plaintiffs regarding the November 2017 Uponor system leak. The evidence is undisputed that the
Plaintiffs’ agent sent a detailed email to Defendants’ agent acknowledging that the Plaintiffs’ recourse
was to elect to not close. The evidence is undisputed that with knowledge of all the material facts,
Plaintiffs relinquished their right to walk by closing on the property on November 17, 2017.

This Court finds that the Plaintiffs’ election to close escrow bars “further recourse,” as a matter
of law.
ey

[
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D. The 2015 “Water Losses” are Unrelated to the Plaintiffs’ Allegations that|
the Defendants Failed to Disclose a Systemic Plumbing Defect

For the first time in their Supplement, Plaintiffs assert that Defendants wrongfully failed to
disclose “water losses” that occurred in 2015, But the Plaintiffs failed to present any evidence showing]
that the 2015 leaks have anything to do with the Uponor plumbing system, which it the basis of thein
Second Amended Complaint. In contrast, the undisputed evidence shows that these issues have
nothing to do with the Uponor system. Rocky Gerber of Rakeman Plumbing testified that the
recirculating pumps and the Uponor piping system are two different systems.

The parties do not dispute that construction of the 42 Meadowhawk property was completed
in April 2015. Shortly thereafter, on May 11, 2015, Defendants contracted for a post-construction
Home Inspection Report. The evidence shows that Dr. Swanson made notes on the report as the items|
in the report were repaired, to document the progress of the repairs,'? rather than to conceal a defect.
Dr. Swanson testified:

Q. What was the reason why vou had this report prepared?

A. Because the house was essentially finished being built. I had moved in already,

and | wanted to make sure that there were no issues or problems that Blue Heron
hadn't finished or there were no problems with their construction.

This Court finds that the Plaintiffs’ failed to present any facts that the 2015 leaks are in any
way related to their claims that the Defendants concealed a water leak indicative of a “systemic defect”}
in the plumbing system, as alleged in their Second Amended Complaint and as such, cannot defeat|

summary judgment.

[

'* The notes are admissible as “present sense impressions™ and thus are not hearsay under NRS 51.085. NRS 51.085
provides that a “present sense impression” is “[a] statement describing or explaining an event or condition made while the
declarant was perceiving the event or condition, or immediately thereafter, is not inadmissible under the hearsay rule.”

18
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E. The Plaintiffs’ Fraud Claim is Derivative of Plaintiffs’ Concealment Claim
and Fails by Operation of Law

This Court also finds that the Plaintiffs’ fraud claim fails as a matter of law. The Plaintiffs’
Second Amended Complaint alleges one wrong: Defendants’ failure to disclose a February 2017 water
leak, which purportedly concealed a systemic plumbing defect. The Plaintiffs fraud claim is derivative]
of their NRS Chapter 113 concealment claim. '

Because this court finds that summary judgment is warranted regarding the Plaintiffy
concealment claim, the Plaintiffs’ fraud claim fails as a matter of law.

VL.
ORDER

Pursuant to the findings of fact and conclusions of law detailed herein, this Court finds that
summary judgment is warranted regarding the Plaintiffs’ Second Amended Complaint because thel
Plaintiffs failed to present facts showing disputed issues of material fact which preclude summary
judgment under NRCP 56.

The evidence shows that the Defendants’ purported concealment relates to a February 16,
2017 water leak and that the leak was completely repaired by licensed plumbing contractor, Rakeman
Plumbing. The evidence shows that under Nelson v. Heer and NRS §113.130 & 140, the repair and
Defendants’ knowledge of the repair negated the Defendants’ duty to disclose the leak in the October
24, 2017 Sellers Real Property Disclosure Form. Further, the undisputed evidence shows the Plaintiffs
knew about the November 2017 leak, but nonetheless elected to close on the property. The Plaintiffs’

election to close bars further recourse under NRS §113.150(2).

13 NRS Chapter 113 provides plaintiffs with a statutory remedy to redress a seller’s failure to disclose a defect or condition
in a real estate transaction. The statute preempts the Plaintiffs’ fraud claim. See Calloway v. City of Reno, 116 Nev. 250,
993 P.2d 1259 (2000, citing Casa Clara v. Charley Toppino and Sons, 620 S0.2d 1244, 1247 (Fla 1993) (noting that1
home buyers are protected by “statutory remedies, the general warranty of habitability and the duty of sellers to disclose
defects, as well as the ability of purchasers to inspect houses for defects.”)

19
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Accordingly, this Court hereby GRANTS the Defendants’ motion regarding Plaintiffs’ Second

Amended Complaint, and ORDERS that the Plaintiffs’ Second Amended Complaint is hereby

DISMISSED, with prejudice.

DATED this 11th day of May

Respectfully submitted by:

/s/ Jeffrey L. Galliher

Jeffrey L. Galliher, Esq.
GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104

Attorney for Defendants

Approved as to form and content:

Risty Graf, Esq.

BLACK & LOBELLO

10777 West Twain Avenue, 3rd Floor
Las Vegas, Nevada 89135

Attorney for Plaintiffs

Hon. Jim Cm
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Steven D. Grierson

ELER! OF THE E{)UE&

Christopher M. Young, Esq.

Nevada Bar No. 7961

Jay T. Hopkins, Esq.

Nevada Bar No. 3223

CHRISTOPHEE. M. YOUNG, PC

2460 Professional Court, #200

Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
oung@cotomlaw.com

jaythopkins({@email com

Je L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jealliher@ealliherlawfirm com

Attomeys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH FOLINO, an individual and NICOLE
FOLINO, an individual,

CASENO.: A-18-782494-C
Plaintiff(s), DEPT. NO.. XXIV

=

TODD SWANSON, an mdividual; TODD
SWANSON, Trustee of the SHIRAZ TRUST]
SHIRAZ TRUST, a Trust of unknown origin]
LYON DEVELOPMENT, LLC, a Nevada hhnited
liability company;, DOES I through X; and ROES
I through X,

Defendant(s).

DEFENDANTS® REPLY IN SUPPORT OF MOTION FOR ATTORNEY'’S FEES

COME NOW Defendants, TODD SWANSON, an individual; TODD SWANSON, Trustee of]
the SHIRAZ TRUST; SHIRAZ TRUST, a Trust of unknown origin; LYON DEVELOPMENT, LLC,

(hereinafter referred to as “Defendants™) by and through their counsel of record CHRISTOPHER M.
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YOUNG, ESQ., and JAY T. HOPKINS, ESQ.. of the law firm of CHRISTOPHER M. YOUNG, PC,
and JEFFREY L. GALLIHER  ESQ., of the law firm of GALLIHER. LEGAL P.C_, and hereby replyj
in support of their motion for Attorney Fees and Costs pursuant to NRCP 68 and NRS 18.010.
Thas reply 1s made and based upon the attached points and authorities, affidavit, and all the|
pleadings, papers and files heremn_
DATED this 2™ day of June 2020.
GALLIHER LEGAL P.C.
s/ Jeffrey L. Galliher
Jeffrey Galliher, Esq.
Nevada Bar No. 8078
1850 E. Sahara Ave_, Sute 107
Las Vegas, NV 89104

INTRODUCTION

It 15 hard to imagine a case more appropnate for an award of fees and costs. Before dismissing]
the Plaintiffs’ case, this court acted cautiously and gave the Plamntiffs every opportumty to develop)
their case. But Plamntiffs could not present any evidence supporting their claims against the)
Defendants.

The Plaintiffs now attempt to side-step the evidence presented to the court and the clear record!
developed here in a desperate attempt to avoid the rightful sanction of rexmbursing Defendants for
their reasonable fees and costs mcurred in defending this baseless case.

The Court Gave the Plaintiffs Every Opportunity to Develop Their Case Despite Significant
Deficiencies, but Plaintiffs Failed to Present Specific Facts to Defeat Summary Judgment

The Plaintiffs mtially filed their claim with six causes of action and mcluded voluminous

documents 1 purported support of thewr claims. When the Defendants filed a motion to disnuss
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Plaintiffs’ ungrounded and improperly pled claims ' rather than even considering dismissal, the cnurT
denied the Defendants’ motion and allowed the Plaintiffs to amend their Complaint.

Without otherwise changing a word in the allegations and claims, the Plaintiffs filed a First]
Amended Complaint. But, instead of bolstering their claims, the Plaintiffs simply added a seventh
claim for piercing the corporate veil The court dismussed all of the Plaintiffs’ claims except the NRS|
Chapter 113 concealment and fraud claims. Plamntiffs were directed to file a Second Amended
Complaint with the surviving claims.

In a motion to dismiss the Plantiffs’ Second Amended Complaint, the Defendants presented;
evidence which negated a cntical element of the Plantiffs’ claim The evidence showed that the)
purportedly undisclosed leak had been repaired which, under Nevada law, negated the Defendants’
duty to disclose.

Even though the Plaintiffs could not present specific facts to rebut the evidence presented by
the Defendants, under NRCP 56 standards, and even though the Plamntiffs filed a rogue and
mappropriate motion for sanctions, the court delayed its ruling. Instead, the court threw the Plaintiffs|
a life-line and granted the Plaintiffs leave to conduct discovery and file a supplemental opposition|
with evidence that rebutted the Defendants’ otherwise undisputed evidence.

The Discovery Supported Defendants’ Defense, so the Plaintiffs Changed Course and Asserted
Facts Unrelated to their Underlying Claims that Defendants Concealed Uponor System Defects

The Plamntiffs engaged 1n virtually unbnidled discovery for over 90 days. The parties produced;
thousands of pages of documents and conducted numerous depositions. But the Plamntiffs’ still came)
up empty. Thereafter, in opposing the Defendants’ motion for dismussal/summary judgment, the)

Plamntiffs claimed Nelson v. Heer did not apply, and presented urrelevant facts which had nothing toj

! For instance, the Plaintiffs asserted claims for Deceptive Trade Practices and Civil RICO, without alleging most of the
required elements. The Plaintiffs” frand claim was not pled with specificity and only survived (until its ultimate
dismissal) because the court determined that claim was fact-dependent.

3
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do with their underlying claim that the Defendants concealed “a systemic plumbing defect” in the

Uponor system.

ARGUMENT

The Plaintiffs’ Opposition Relies on the Same Specious Arguments Already Rejected by this Court,

Contrary to Plaintiffs’ assertion, discovery did notf uncover “numerous leaks, some of which
were not repaired”. What Plaintiffs refer to 1s the desperate attempt by Plantiffs themselves to infer
that there was a leak in the basement bathroom of the residence based solely on 2 photos taken 1n Mayj
of 2015 which purportedly show 3-4 drops of water in the basement bathroom. It cannot be stated
clearly enough that Plaintiffs’ repeated claims that the “leak™ in the basement bathroom referenced in|
the May 2015 mspection by Caveat Emptor forms the basis for a cogmizable claim are patently absurd.

The undisputed evidence in the case 1s that Rakeman Plumbing, a licensed plumbing]
contractor, investigated the area where the photos showed drops of water and found no “leak™. In the)
5 years since then, including more than 2 years where the Plaintiffs themselves have lived in the)
property, there has never been any evidence of a “leak™ at that location. Presumably a “leak which|
was never repaired” would still exist. After all, it 15 axiomatic that leaks don’t repair themselves. Sof
if, as Plaintiffs sugpest, there was a “leak™ in the basement bathroom and that “leak™ was never
repaired, then where 1s the evidence that the “leak™ persists? There 1s none. The more realistic
conclusion 1s that the few drops of water that were present in May 2015 were not from a “leak™, buf]
mstead from a spill or other temporary condition which has never re-occurred despite the passage of]
more than 5 years. The 1dea that a few drops of water in a photograph five years ago — never to bej
seen again — matenally affects the value of a $3,000,000.00 house 1s preposterous. And if the
condition does not matenially affect the value of the property it need not be disclosed under Nevadal

law.
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Plamntiffs’ claim that the mstant lawsuit was based upon “multiple leaks™ 1s also non-sensical.
The Plamntiffs claim they did not know about any leaks which occurred prior to 2017 until taking]
discovery. How could the suit possibly be based upon leaks that Plantiffs didn’t know about when
they filed the smt? Further, none of the earlier leaks implicated the Uponor system which 1s the basig
for Plaintiffs’ claim of a “systenuc defect” requiring disclosure. The reality 1s that Plamntiffs’ case 15
predicated on the February 2017 leak and the November 2017 leak, as clearly stated in their pleadings.
However, as pomnted out in the instant motion, the evidence that the February leak had been
repaired, the Rakeman Plumbing invoice showmg the repair to be completed, was attached as an|
exhibit to the complaint itself. The November 2017 leak 1s a non-1ssue because 1t was disclosed prior]
to closing in Addendum 4A to the Purchase Agreement. Therefore, the evidence which directly refutes|
the allegations in the complaint was contained within the complaint itself.

The Plaintiffs’ Invented Claim that the Defendants Concealed Mold is Utterly Unsupported by Am]
Evidence and in Bad Faith

In their Supplement and as argued before this court, the Plaintiffs presented a blatant un-truth|
— that the Defendants knew that the property had a mold 1ssue before closing. The court did nof]
challenge the Plaintiffs’ nusrepresentation, but determined the Plaintiffs waived their nght to object]
to the mold because they knew there was a pending test and they could have delayed the closing until
after the test came back.

However, n the mstant Opposition, the Plaintiffs’ state that “Plaintiff (sic) asserted that there|
was never any mold that existed at this residence. This 1s also false, as the condition existed at the tume)
of the closing ™ Opposition at page 4, lines 12-13. Assumung that this passage actually was intended
to claim that Dr. Swanson failed to disclose a known condition of mold when he completed the SRPD)
on October 24, 2017, such a claim 15 blatantly false and intentionally misleading. There can be no

dispute that the first evidence of mold at the property was contained in the report dated November 24,
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2017 which was a month AFTER. the SRPD was completed and a week AFTER escrow closed on the
sale to Plamnfiffs. While 1t 15 true that the mold festing was done on November 17, 2017 (the same
date as closing) the results were not had until a week later. Furthermore, those results were neveq
provided to Dr. Swanson until lus deposition in 2020, since as of the date of the report he was noj
longer the owner of the property. (See, excerpt of the Deposition of Todd Swanson, M D_, Volume IT
at page 303, lines 6-18, attached hereto as Exlubit “J”) Finally, after the positive mold result wasg
reported the property was remediated at no expense to Plaintiffs and a subsequent test revealed noj
mold. No test since that time has ever resulted in a positive mold result.
The Plaintiffs’ Sanctions Motion Was Inappropriate, Vexatious and in Bad Faith

Plamntiffs lament that Defendants “repeatedly deem ‘mappropnate™ the countermotion for
sanctions filed by Plamntiffs. But the characterization of the motion for sanctions as “mnappropriate™
onginated with the Court, not Defendants. (See, the Court’s minute order of November 7, 2019
attached as Exhibit B to Defendants’ Motion for Fees and Costs which states in relevant part “the|
Court was mclined ...to deny to (sic) mappropnately filed counter motion for sanctions™)
Nevertheless, Plantiffs’ conduct in the case 1s indicative of the motives behind bringing the case |
the first place. When combined with the dubious factual basis of the case itself, filing a frivolous, or
“mappropriate,” motion for sanctions indicates a deeper motive beyond merely seeking legal redress.
It 15 an indicator that Plaintiffs sought to pumsh Defendants because Plaintiffs assumed that Dr.
Swanson was aware of the need to re-pipe the house prior to selling it. Discovery has established thaf]
was not the case. The Plaintiffs’ misgmded desire for retnbution colored the decision making by
Plamntiffs to the point where Defendants’ good faith, even generous, offer to settle the case wenf]
1gnored.
iy

iy
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The Plaintiffs’ Damages Claims Are Speculative and Unsupported by Any Evidence
Plaintiffs claim that their damage claims of $300,000.00 for “Fraud” and $100,000.00 for “Bad|
Faith” “were calculated as the result of both (1) the need to complete a re-pipe of the entire residence]
due to the systemic 1ssues with the plumbing system; (2) the likely affect to the value of the home due)
to the multiple water leaks that will be required to be reported going forward; and (3) the additional
expenses Plaintiffs incurred for additional living expenses due to their home remaining non-functionall
for such a significant period of time ™ Opposition at page 12, lines 2-7.
This attempted justification falls short for many reasons. First, there 1s no evidence that]
Plamntiffs paid any of the costs to re-pipe the house. All indications are that Uponor bore that cost as|
a warranty expense based upon a manufacturing defect in the Uponor piping. Despite producing over
5,400 pages of documents in this case Plaintiffs never produced a single page which indicated thaf|
they paid a penny towards the re-piping of the house.
Second, the only evidence adduced in the case regarding the effect of the re-piping or other
leak 1ssues on the value of the house indicated that there would not be a negative effect on the propertyj
value. Ivan Sher, a Realtor with decades of expenience selling hwxury properties in Las Vegas, testified
that he had personal expenience with homes in the same neighborhood that had suffered “seven fipures|
in water damage™ and positive mold tests but had nevertheless subsequently sold at a premium:
10- - - And -- and he was -- I think he was
11- frustrated. - He said that - you know, that -- that
12- things were not looking good and that the buyers were
13- pamting the picture that their house 1s permanently
14- damaged and that 1t'll never — 1t'll never be able
15- to get the — that they're going to lose money because
16- of the stigma of the plumbing 1ssue, and he wanted my
17- thoughts on that.- He didn't ask me to present
18- anything - He just wanted my thoughts on that.
19------ And I'said - I said, "I absolutely don't
20- believe that "- And I said, "I don't believe it because
21- 1t's not like they're in a fire where there's - you
22- know, there's fumes afterwards.- It's not like in a
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23- situation — it's — the broken parts of the house were
24- fixed; so it's a better version of what it was before "
25------ And -- and I expressed that here -- there was

- a home across the — just one street over that I sold

- for — I think it was $6 million, and there was seven

- fipures 1n water damage to that house in litigation,

- and they reconstructed and sold 1t for a premium

- because 1t was a style and a design that people liked

- and 1t had great views, and that's hard to find.

------ And so I guess that was my basis of

- understanding - Since then, I've worked 1n other homes
- where they've had floods and they came mn and — as a
10- result of an insurance seftlement, came in and redid
11- the house, and the home would sell for a premium above
12- what the market was, regardless of the water damage,
13- and the water damage was fully disclosed in every

14- situation.

15- - - -Q.- -So were — in those other examples that you
16- just gave, was there any mold tests that were positive?
17----A- -Yes.

18- - - -Q.- -Was the mold or the prior existence of the

19- mold disclosed?

20- - - -A - -Yes.

21- - - -Q.- -So what are the addresses of those homes?

22- - - -A - -One 15 15 Hawk Radge - That's going to be the
23- biggest case - And the other one I'll have to get for

24- you.

25- - - -Q.- -Okay.

-1- - - -A.- -The other one's on Meadowhawk_- I think 1t's
-2- 82 Meadowhawk, but I'll get that for you as well.
3o And we were presented with a whole

-4- environmental study and the mold that was done and the

-5- gutting of the house and everything

Deposition of Ivan Sher, Page 122, line 10- Page 124, line 5,

- R A P

Finally, Plaintiffs have likewise never produced any documentation or other evidence that they
mcurred any “additional expenses .. for additional living expenses due to their home remaiming non-
functional for such a significant period of time.” The calculation of damages disclosed by Plaintiffs|
mncludes no component of special damages. No affidawvit, declaration or other testimony has beenJ
produced by Plamntiffs to support such a claim Without that information being provided it could not|
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have been possible for Defendants to consider such alleged damages when making their offer cﬂ
judgment. Even 1f Plamntiffs’ new claim for “additional living expenses” could be substantiated, these
are not damages allowable under NRS 113.150(4) (“purchaser 1s entitled to recover from the selleq
treble the amount necessary to repair or replace the defective part of the property, together with
court costs and reasonable attorney's fees. ) Nev. Rev. Stat. § 113.150 (Emphasis added).
Plamntiffs argue that any offer less than the $400,000.00 of “damages™ alleged 1n theu
computation of damages, plus their accrued attorney’s fees and costs, cannot be in good faith See
Opposttion at page lines 12-15. But any settlement 1s a compronuise. Under the facts here: where
Plamntiffs had not disclosed any real out-of-pocket costs, where the precedential case law weighed|
heavily against any recovery, where the applicable statute dictated that Plaintiffs likely waived the)
bulk of any potential damages and where the court had indicated in open court 1ts inclination to gran]
a pending dispositive motion, rejecting a six-figure settlement was grossly unreasonable.
While Plamntiffs correctly assert that “[t]he Court’s inchination was not an actual decision™ 1f
was vital information available to the Plamntiffs as a factor to be considered regarding the likelihood
that their case would succeed, or even proceed, on its merits. In the face of a substantial offer of]
judgment, Plaintiffs 1gnored that information at their penl.
Throughout This Case, the Plaintiffs Ignored - and Continue to Ignore — Controlling Nevada Law
Throughout their Opposition, Plaintiffs stubbomly cling to a string of irrelevant facts and their
continued refusal to accept the clear precedent of Nelson v. Heer to avoid the realities of thus case.
The recirculating pumps replaced by a licensed contractor in 2015 were simply not a condition which|
required disclosure. Further, they were not part of the Uponor system which was ultimately deemed;
defective 1n late 2017 or early 2018 and required replacement. The few drops of water spotted in the|
basement bathroom ONE TIME in 2015, never to be seen agamn, could certainly never reasonably;
form the basis for a claim like the one brought mn this case.
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The only relevant “leaks™ are the two which occurred mm 2017: the first leak (February) was
repaired as evidenced by the invoice aftached to Plaintiffs’ complaint; the second leak (November)
was disclosed in Addendum 4A and with that knowledge Plamntiffs nevertheless closed escrow.
In Their Motion, the Defendants Amply Established the Brunzell Factors

Plamntiffs argue that “this matter was not difficult to handle”. However, that charactenization|
belies the fact that defense counsel had to prepare for and participate mn 6 separate depositions oveq
the period of only a couple of weeks. During that same time Plaintiffs were producing thousands of
pages of documents from multiple sources.

Plamntiffs also ignore the inherent difficulty of htigating a case where the opposition i
constantly evolving, as 1t was in this case. Imtially, Plaintiffs’ complained that Defendants failed tof
disclose the Uponor warranty 1ssue. Then that switched to a failure to disclose the earlier 2017 leak]
which eventually became a general failure to disclose 1ssues from as far back as 2105. Plantiffs are)
correct that Defendants believed the case was easily analyzed under Nelson. But Plaintiffs’ stubborn|
refusal to accept that fact made defending the case more difficult than it needed to be.

Plamntiffs” suggestion that “on September 19 and September 20, 2019 both firms worked on|
the affidavit of Aaron Hawley™ 1s in error. After Mr. Galliher associated as counsel in late November
2019, Galliher Legal PC assumed the role as lead firm, including billing the Defendants. Included on
the first billing was work completed by Mr. Hopkins in September when he worked through Mr.
Young’s firm Mr. Hopkins has worked Of Counsel to both firms at various points in the case. The)
claim put forth that “Mr. Hopkins cannot possibly work for both Nevada law firms at the same time)
and be deemed to have done so reasonably in terms of time and amount™ 1s non-sensical. Plamntiffs’
argument 1s akin fo saying a lawyer can only work on one case at a time. Further, it suggests thaf]

multiple lawyers in one firm are “double billing” when they work together on a case.

10
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A careful review of the bills submitted makes it clear that there were no mstances of “double
billing™ as suggested by Plantiffs. The duties of counsel for the defense were clearly defined
internally and coordination between counsel 15 not the same as “double billing”. This argument seems
hypocnitical since at least three lawyers from Plantiffs’ counsel’s firm billed on the case. Further, all
three lawyers who worked on this case on the defense side charged LESS per hour than the most junior
associate at Black & Lobello despite the fact that they average more than 20 years of litigation|
experience between them_

Plainti1ffs misunderstand the characterization of the work as “unnecessary™. It was unnecessaryj
from the standpoint that Plamntiffs case was doomed by 1ts facts, and no amount of discovery was|
gomg to change those facts. However, once Plamtiffs rejected the offer of judgment and charged|
ahead with extensive discovery, defense counsel’s participation became absolutely requured.

Fees Are Warranted Under NRS 18.010(2)(D)

Plaintiffs’ characterization of the holding in Singer v. Chase Manhattan’ is grossly]
misleading. While the Singer court specifically notes that the decision under review was not 1ssued|
pursuant to NRS 18.010(2)(b)°, the reasoming cited to mn Plaintiffs” opposition, including reference toj
Chief Justice Steffen’s concurrence, relates solely to requests for fees brought under NRS 18.010(2)(a);
as a prevailing party. But Defendants’ request for fees and costs since inception of suit herein 1s clearly;
brought under NRS 18.010(2)(b) which provides that “the district court may make an allowance of]

attorney's fees to a prevailing party if it finds that the claim of the opposing party "was brought without]

2 Singer v. Chase Manhattan Bank, 111 Nev. 280 (Nev. 1995).

3 NRS 18 010(2) provides for an award of attorney’s fees in two circumstances only. Pursuant to NRS 18 010(2)(b), the
district court may make an allowance of attorney's fees to a prevailing party if it finds that the claim of the opposing
party "was brought without reasonable ground or to harass the prevailing party."” In this case, the district court’s
judgment included an express finding that appellants' claims were not brought in bad faith. Therefore, it is apparent that
the district court did not award attorney's fees pursuant to NES 18.010(2)(b). Singer v. Chase Manhattan Bank, 111 Nev.
289, 293 (Nev. 1995)
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reasonable ground or to harass the prevailing party." ™ Singer v. Chase Manhattan Bank, 111 Nev.
289, 293 (Nev. 1995). See also Defendants’ Motion for Attorneys’ Fees and Costs at page 14, line 10
—page 16, line 14.

“In Bergmann, this court stated: "In assessing a motion for attorney's fees under NRS
18.010(2)(b), the trial court must determine whether the plaintiff had reasonable grounds for its claims.
Such an analysis depends upon the actual circumstances of the case. . . " ™ Semenza v. Caughlin
Crafted Homes, 111 Nev. 1089, 1095 (Nev. 1995). Here, the reality that Plamntiffs had actuall
knowledge of the very facts which defeated their claim at the time of filing the complaint establisheg
that the circumstances here warrant an award of fees and costs The decision to pursue this case when|
the very evidence that disproves it 1s known to Plaintiffs at the time of filing — and in this case even|
attached to the complaimnt itself — 1s clear evidence of the frivolity of the claim. It 1s actually difficulf]
to imagine a more blatant example of a “lack of reasonable grounds™ for a lawsuit than when the very]
allegations in the complaint, and the documents attached to it, are fatal to the Plamntiffs’ cause.

Plamntiffs’ arguments that this case can be seriously distingmished from Nelson have no ment.
If anything, the facts in Nelson, where a cabin was virtually destroyed by major flooding and required|
a near total re-build, were much more egregious than any possible set of facts in this case where minor
leaks, fully repaired by licensed contractors, had no material effect on the value of a $3,000,000 luxury
home. If under Nevada law, the seller in Nelson was not required to disclose the near total destruction|
of that property and the corresponding massive re-build, then Plamntiffs could have had no reasonable|
belief that Defendants here were obligated to disclose a minor leak which was immediately discovered
and timely repaired to like new condition by a licensed contractor.

Plamntiffs aver that the few drops of a water spotted i the basement bathroom on a smgle|
occasion in May 2015 constitutes “credible evidence™ that Defendants failed to disclose a mnditinnJ
that matenally affected the value of this $3,000,000.00 home, thus justifying their filing of the
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complaint 1n this case. See Opposition at page 22, line 20-Page 23, line 5. Notwithstanding the
uncontroverted fact that Plamntiffs didn’t become aware of those drops of water until more than a year
after filing the complaint, the mere discovery of a few drops of water in a bathroom during a home|
mspection does not rise to the level of a condition matenally affecting the value of this property.
Further, Dr. Swanson testified that he reported the finding by his home mspector to the builder and
that, despite looking for it, a licensed plumber could not identify a leak in the area. Added to that 15
Dr. Swanson’s testimony that in the ensmng 2 ¥ years he used that bathroom regularly and never saw
evidence of a leak as well as the fact that Plaintiffs themselves have had possession for more than twoj
years and have not presented any evidence of an unrepaired leak at that location. These facts do nof]
constitute “credible evidence™ that there has been an unrepaired (apparently mnvisible) leak in the)
basement bathroom for 5 years which has matenally affected the value of the property. Rather, 1t 1]
the slhimmest of probabilities, with no factual basis, representing a Hail Mary by the Plamntiffs to justify]
their stubborn prosecution of this case without any credible evidence to support it.
Defendants are Entitled to Fees and Costs as the Prevailing Party

Plamntiffs cannot argue Defendants did not prevail in this case. Yet, Plamntiffs cite to the 1997
Nevada Supreme Court decision in the case of Parodi v. Budetti for the proposition that since
Defendants herein did not receive a money judgment then they are not the prevailing party. But Parodi|
doesn’t say that at all. It 1s clear that the reason the Supreme Court decided Parodi was because 1f
represented a case of first impression with respect to the 1ssue of multiple consolidated cases with
vanable outcomes. That 1s not the case here. Under Plamntiffs’ reasoming 1t would be virtually]
mmpossible for a defendant to ever be a “prevailing party’ since a defense verdict or decision rarely]

mncludes a money judgment.

13

JADD2281




GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104

T02-735-0049 Fax: 702-735-0204

L N i

L]

=

=« I |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

But many cases have awarded costs to a prevailing defendant. In the matter of Coker
Eguipment Co. v. Wittig, 366 F. App'x 729 (9th Cir. 2010), the Nmnth Circwt affirmed an award of
costs under NRS 18.020 to a defendant who had prevailed on summary judgment.

In Nevada, even third-party defendants may recover their costs after prevailing on summaryj
judgment. Copper Sands Homeowners Ass'n, Inc. v. Flamingo, 94 Ltd. Liab_, 335 P.3d 203 (Nev.
2014).

Even a voluntary disinussal by a plamntiff may confer “prevailing party” status upon a
defendant for the purposes of NRS 18.020 treatment. 145 E. Harmon II Tr. v. Residences at MGM|
Grand - Tower A Owners' Ass'n, 136 Nev_, Advance Opinion 14 (Nev. Apr. 2, 2020). In that very
recent case the Nevada Court of Appeals held that the voluntary disnussal by the plaintiff in the face)
of a dispositive motion which was likely to be granted “was substantively a judgment on the merts.

Accordingly, the [defendant] was the prevailing party for purposes of NRS 18.010(2) and 18.020. ™

Id. at 10 (Nev. Apr. 2, 2020)
Under the circumstances of this case there can be no question that Defendants are thel
“prevailing party” and are entitled to costs and fees under NRS 18.010(2) as well as 18.020.
CONCLUSION
Pursuant to NRS 18.020, Defendants mmust be awarded their costs incurred in the amount of
$6,427.26. Pursuant to NRS 18.010(2)(b) Defendants should be awarded their attorney’s fees incurred
since the mception of this case i the amount of $82,021.50. In the alternative, pursuant to NRCP 68
Defendants should be awarded their attorney’s fees accrued since December 11, 2019 1n the amount
I
I
I
I
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of $39,447.00.

DATED this 2nd day of June 2020.
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GALILTHER LEGAL P.C.

s/ Jeffrey L. Galliher

Jeffrey Galliher, Esq.

Nevada Bar No. 8078

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 3rd day of June 2020 and pursuant to NRCP 5(b), I caused

the foregomng REPLY IN SUPPORT OF MOTION FOR ATTORNEYS FEES AND COSTS to)

be served upon the following through the Court’s electronic filing system:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3rd Floor
Las Vegas, Nevada 89135
rgraf{@blacklobello law
swilson(@blacklobello law

/s/ Kimalee Goldstein
An employee of Galliher Legal PC
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DISTRICT COURT

CLARE COUNTY, NEVADA

* % % % % %

JOSEPH FOLINO, an indiwvidual
and NICOLE FOLINO, an
indiwvidual,

Plaintiffsa,

Case No. A-18-782494-C
ve. Dept. No. XXIV

TODD SWANSON, an indiwvidual;
TODD SWANSON, Trustee of the
SHTIRAZ TRUST; SHIRAYZ TRUST, a
Trust of unknown origin; LYONS
DEVELOPMENT, LLC, a Newvada
limited liability company; DOES
I through X; and ROES I through
X,

Defendants.

VIDECO TELECONFERENCE DEPOSITION
TODD SWANSON, M.D.
VOLUME TIT
Taken on February 6, 2020
at 9:34 a.m.
By a Certified Court Reporter
Las Vegas, Newvada
Stenographically reported by:
Heidi K. EKonsten, RPR, CCR

Nevada CCR No. 845 - NCRA RPR No.
JOB NO. 604719

OoF
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Page 264
Video teleconference deposition of TODD

SWANSON, M.D., Volume 2, stenographically taken at
10777 West Twain, Las Vegas, Nevada, on Thursday,
February 6, 2020, at 9:34 a.m., before Heidi K.
Fonsten, Certified Court Reporter in and for the

State of Newvada.

APPEARANCES OF COUNSEL
For the Plaintiffa:

RUSTY GRAF, ESQ.

Black & LoBello

10777 West Twain Avenues
Third Floor

Las Vegas, Newvada 89135&
(702) 869-8801

(702) 869-2669 Fax

For the Defendants:

JEFFREY L. GALLTHER, ESQ.
Galliher Legal, P.C.

1850 East Sahara Avenue
Suite 107

Las Vegas, Newvada 89104
(702) 735-0049
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Litigation Services | 800-330-1112
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Page 303

1 Q And it goes through 1831. And then in
2 that same e-mail is 1832 through 1837, which will
3 be Exhibit 36, which is the report you've already
4 seen, the December 7th report.
5 A Okay.
6 Q So Exhibit 35 is the November 24, 2017,
7 Infinity Environmental Services report. And it
8 says "To whom it may concern. Rakeman Plumbing,"
9 and it's "Fungal Indoor Air Quality Assessment
10 Report: Visual, Airborne and Surface Fungal
11 Assessment. Water-damaged master bedroom closet
12 set, 42 Meadowhawk Lane, Las Vegas, Newvada 89135."
13 And that's the address of this home;
14 correct, Doctor?
15 B Yes.
16 Q Have you ever seen this report before,
17 Doctor?
18 A I have not.
1% Q Were you ever told by Rakeman Plumbing
20 that the home had tested positive for mold?
21 A Not that I recall.
22 Q Okay. Would you have done anything
23 differently with the seller's real property
24 disclosure form if you were made aware of this
25 report?
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