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Motion, granted
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Las Vegas, Nevada, Tuesday, April 7, 2020

[Case called at 10:42 a.m.]

THE CLERK: A782494, Joseph Folino versus Todd Swanson.
We should have Mr. Graf and Mr. Galliher.

MR. GRAF: Good morning, Your Honor, Rusty Graf.

THE COURT: Good morning.

MR. GALLIHER: And good morning, Your Honor, Jeff Galliher
and Jay Hopkins for the Defendants.

THE COURT: Good morning. All right, first of all, | owe
counsel an apology. | was castigating you for not giving me the
documents that you were referring to. That was completely my error.

| had several different three-ring binders that came in on this
case. And the one that contained the pleadings that | needed to be
referring to and that | was giving you guys a hard time about was on a
different part of the filing cabinet. And | simply did not see it and look at
it. So | apologize for accusing you guys of screwing up. That was my
error.

So this is Defendant's Motion to Dismiss Plaintiff's Second
Amended Complaint. In the Plaintiff's supplemental brief, it appears the
Plaintiff is attempting to expand their claim that Defendant
misrepresented water loss issues by bringing up items that surfaced
after the initial sellers executed the real property disclosure form on
October 24th, 2017. For example, a water leak that manifested on

November 7th, 2017.

JAD01854
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Plaintiff seems to take issue with the fact that when the seller
completes the real property disclosure form on October 24th, 2017, he's
under no obligation to and can't report a leak that hasn't happened yet.

So the Defendant cannot be charged with concealing or failing
to report or misrepresenting something on October 24th, 2017 that
doesn't happen until November 7th, 2017.

In Defendant's supplemental brief of 2/27/20, as the
Defendants points out, Plaintiff's lawsuit was premised on there being a
leak in the -- | don't know how you pronounce this, U-P-O-N-O-R, that's
a brand name system, for my purposes, I'll just call it the Uponor, on
February 16th, 2017, which of course, pre-dates October 24th, 2017.

The -- which Plaintiff says the Defendant failed to disclose
that. But it has been established clearly under oath that actually that
leak was repaired by Rakeman Plumbing, R-A-K-E-M-A-N, long before
the 10/24/17 real property disclosure form was executed by the
Defendant.

This is evidenced by the uncontroverted affidavit of Mr. Holley
[phonetic] of Rakeman Plumbing. There was another leak November
7th, 2017 after the 10/24/17 real property disclosure form was executed
by the Defendant.

On November 15th, 2017, eight days later, Defendant notified
its agent, emailed disclosure of that leak, and Defendant's agent in turn
on November 16th, 2017. And there are text messages acknowledging
Plaintiff's actual knowledge of the reporting of the leaks.

With knowledge of the leaks, Plaintiff elected to close escrow

JAOO1855
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on November 17th, 2017. On November 17th, 2017, mold testing was
done and mold was identified, but the matter was remediated and
resolved by December 5th, 2017.

To the Court, it appears that the undisputed evidence is that
Defendant did not fail to disclose the February 16th, 2017 leak because
the affidavit of Rakeman employee Holley, which is not disputed or
contested by a countervailing affidavit on the facts or any expert opinion
to the contrary.

And so, the Defendant was not under an obligation to report
the repaired condition in the absence of evidence or information that
would leave the Defendant to know or have reason to know that the leak
had not in fact been repaired.

The evidence shows that the Plaintiff knew of the November
7th, 2017 leak, but elected to close escrow anyway after threatening to
walk if there were not sufficient credits made.

But escrow did close, so Plaintiff waived or is estopped to
disavow the waiver effect of closure of escrow with this knowledge.

The alleged "water losses" regarding the two recirculating
pumps, water pumps, in 2015 were also matters that became moot
when the two recirculating pumps were replaced under warranty in that
same year, 2015. Apparently, the home was completed in April of 2015.

The third "leak in the ceiling" apparently did not continue or did
not recur, and in any event, is not the subject of the alleged failure to
disclose.

The subject of the alleged failure to disclose was the 2/16/17

JA001856
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leak repaired by Rakeman.

For me, Defendant's Supplemental Reply brief of 2/27/20
adequately synthesizes my thinking at page 2, line 3 through page 3,
line 10; at page 3, line 14 through page 6, line 4; at page 7, line 7
through page 11, line 5; at page 11, line 17 through page 13, lines 1
through 22, and at page 14, line 1 and page 14, lines 13 through page
15, line 4. | offer you the page and line citations rather than to read that
information into the record.

So my conclusion is that the Motion for Summary Judgment
should be granted. And Defendants should prepare findings of fact and
conclusions of law consistent with this Court's analysis.

So those are my thoughts. I'm happy to hear anything that the
Plaintiff's counsel wishes to add that supplements the very
comprehensive brief and exhibits that were already submitted and
reviewed.

And, again, my apologies to you for having not made myself
aware of it at the earlier hearing.

MR. GRAF: Your Honor, not a problem. | understand that
these things happen when you got caseloads like you have.

Your Honor, and this is Rusty Graf appearing on behalf of the
Plaintiffs and | would like to make some statements regarding those
findings, Your Honor.

First and foremost, Your Honor, it's my understanding you're

making this finding pursuant to NRS 113.140, as well as Nelson v. Heer.

My understanding, Your Honor, is the following that you're

JA001857
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also making this determination that you announced on your -- the last
hearing on a basis of summary judgment.

[ would like to talk about the fact that the standard of summary
judgment is it's reviewed in the light most favorable to the nonmoving
party, that is the Plaintiff, Your Honor.

In addition, Your Honor, that | wanted to make a procedural

statement regarding Nelson v. Heer. Nelson v. Heer was the case that

decided on NRCP 50 after the presentation of evidence at trial and after
the trial had actually concluded.

That's important because Nelson v. Heer makes the following

determination. It says the determination of whether a seller is aware of a
defect, however, is a question of fact to be decided by the trier of fact.

What we attempted to do, Your Honor, by presenting the
evidence and information that we presented to His Honor, His Honor had
made a statement at the last hearing like you did a document dump.

And | apologize, Your Honor, if you thought that.

That wasn't the intent. The intent was, you know, in just sitting
here through some of the other hearings that you had this morning, |
heard where you instructed Plaintiff's counsel that they needed to do
some discovery and what not.

| think it's important for the Court to understand the amount of
discovery that was conducted on this case, that we took Dr. Swanson's
deposition, that we took Mr. Holley's deposition. We provided the
affidavit from Rakeman Plumbing. And we took the deposition of Mr.

Gerber [phonetic], who was the basis of what we would call the hearsay

JAG01858
Page 8




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

statements contained within the affidavit.

In addition, Your Honor, we took the depositions of a couple of
realtors and that sort of thing. And from all of that testimony, Your
Honor, and from all of the information that we subpoenaed also and that
we presented to His Honor was more information that | think negates
this Court's granting of a Motion for Summary Judgment.

There are several questions of fact that exist as to whether or
not particularly Dr. Swanson had knowledge of the defects and the leaks
and the conditions of moisture that occurred in 2015 --

THE COURT: Let me --

MR. GRAF: -- as well as thereafter.

THE COURT: Excuse me, one second. Let me interject one
thing.

MR. GRAF: Yes, yes, sir.

THE COURT: There is a common misconstruction that
happens when people are seeking to defend against a motion for
summary judgment.

And it is conflating a genuine dispute as to a material issue of
fact with a question of fact. Oftentimes, there are questions of fact, but a
motion for summary judgment presses the issue and says, well, here is
what we say the facts are and here is our sworn statement as to those
facts.

And if the person against whom summary judgment is sought
is unable to dispute that, the fact that they may have questions

subjectively as to whether or not they agree or disagree or whether or

JA001859
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not there might be evidence out there to contradict that statement, that
does not defeat a motion for summary judgment.

Instead, the party against whom summary judgment is sought,
they have to come up with evidence to contradict that sworn statement
or that evidence offered by the moving party to show that, well, that may
be that party's view of what the facts are, but in actuality, there's also
this factual contention under oath or by sworn exhibits that shows that
that is not in fact.

So then, you have a genuine dispute as to a material issue of
fact, which means that it has to be decided by the trier of fact whether
that's the judge in a nonjury trial or by the jury.

But merely having questions is not sufficient. If you have
questions, that you think you could provide answers to if you were given
sufficient time, that's when you seek NRCP 56(d) relief under the new
numbering system.

And that's the rule | read earlier. You have an affidavit where
you say, look, we know that Swanson has testified in his deposition that
his only knowledge of the February 6th, 2017 leak was back at the time
it occurred.

And we know that he has testified that Rakeman repaired it.
So, for him, it was no longer an issue when he signed the disclosure
form on October 24, 2017.

But we have a -- an email from him to Rakeman Plumbing
refusing to pay Rakeman Plumbing's invoice dated March 15th of 2017

because he said you didn't fix the leak. It's still an ongoing problem.

JAC01860
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We don't have authentication that this is an email sent by Dr.
Swanson, so we're asking for some more time to conduct some
discovery to pin that down.

That is an affidavit for 56(d) relief. And that's how you seek
the opportunity to conduct more discovery.

You have to remember that the whole focus of your lawsuit
was the February 6th, 2017 leak. All of these other things that you talk
about, it may have been frustrating and irritating for the Plaintiffs to find
out that there was a leak that happened in November of 2017, but with
full knowledge of that, and even though the Plaintiff was threatening to
walk, the Plaintiff said, oh, you know, let's close escrow, let's be done
with it.

And so, we can't lose sight of the fact that the real issue has
always been in terms of the assertions made in the lawsuit, the February
6th, 2017 leak.

And if you are unable to create a genuine dispute as to a
material issue of fact, i.e., that Rakeman Piumbing repaired the February
6th, 2017 leak, then you're out of luck in terms of the lawsuit that you
have filed in this case.

And the fact that you have become aware of other things,
they're just -- they're not relevant to this inquiry regarding this Motion for
Summary Judgment. It's that simple.

MR. GRAF: Your Honor --

THE COURT: Or maybe | didn't make it sound real simple,
but | think it's simple.

JA001861
Page 11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. GRAF: And I understand what His Honor is saying as to
the November 2017 leak. My question is this, Your Honor.

Whether or not Dr. Swanson had knowledge of leaks in 2015,
whether or not he has proof and support to say that those leaks had
been repaired is a question of fact in this case. We've uncovered that
through the evidence and testimony that's been presented in our
supplemental brief.

Your Honor, our allegations as to the violation of NRS 113 and
the material misrepresentation or the fraudulent misrepresentation,
excuse me, allegation is as to anything that they did not indicate on the
SRPD.

The SRPD is a simple document, Your Honor. It is a yes or
no response. And he responded, no, there were no prior incidences of
moisture condition at this house.

That is categorically not true. Itis false. We have proven that
through the deposition testimony of Dr. Swanson and we have proven
that also, Your Honor, through the deposition testimony of Mr. Holley
and Mr. Gerber.

One thing that | want to draw to the attention of the Court is,
Your Honor, we have submitted the deposition transcripts of Mr. Holley
and Mr. Gerber.

Those deposition transcripts controvert the testimony and
statements in the affidavit. Those -- that sworn testimony specifically
says that they were not there when any repairs were made.

One of the things that His Honor made very clear at the prior
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hearing is that the decision the Court was going to make as to the
November 17, 2017 leak was based upon the affidavit of Mr. Holley.

That affidavit was controverted during their depositions. They
both testified they were not present during any repairs. They
were -- both testified that they could not provide you with any evidence
as to the repairs themselves.

That is in direct contravention of that. Your Honor, they both
testified they did not perform the repairs. That controverts that affidavit.
Both of those individuals, Your Honor, testified as such.

- They -- Mr. Holley testified at page 17 of his deposition that he
obtained any knowledge that he had from others, not from personal
knowledge that he had.

He then -- he testified at page 24 of his deposition that he did
not observe any of the repairs and emphatically stated in that deposition
not at all.

He then said, Your Honor, that on page 34 of his deposition, |
do not know what actually occurred.

Your Honor, if these types of statements are in direct
contravention of his affidavit, | don't know what are.

He specifically then went forward to say, Your Honor, that in
terms of the mold testing in 2017, and | don't want to really talk too much
about that, but that is an indication of -- and here's the question of fact
that | would like to draw to the attention of the Court on that issue, Your
Honor.

And that is this. The testing was conducted on November
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17th. That's the day that the house supposedly closed. That test by
Infinity Environmental, which that test is before His Honor, and the
results of that test are before His Honor, is a positive test for mold.

At some point in time, Dr. Swanson was aware of that defect.
Your Honor --

THE COURT: Hold on, let me ask you a question about that.
Are you saying that the October 24th, 2017 disclosure form was a
misrepresentation regarding the November 2017 mold?

MR. GRAF: | am, Your Honor, for the following reasons.

THE COURT: No, wait, wait, wait. Wait, it's clear that it was
brought to the attention of your client, and your client was not happy
about it, said he was going to walk if suitable credits were not done.

And | don't know if credits were done or not, but he closed
escrow with that information as opposed to refusing to close escrow.
Had he refused to close escrow, we wouldn't be here. There wouldn't
have been a purchase and sale.

But in spite of all of this information, your client went ahead
and closed escrow.

MR. GRAF: Your Honor, and | apologize, Your Honor, | didn't
-- | kind of stopped and started there a couple of times. This is kind of a
difficult format to use, especially when | don't have video, so | apologize.

In response to that statement, | think that that's an accurate
statement, Your Honor, as to the leak. It's not an accurate statement as
to the mold.

This is the issue here. And we asserted this in our brief, Your
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Honor. Counsel, or excuse me, not counsel, but Dr. Swanson submitted
an addendum, Addendum 4A, that was meant to supplement the SRPD.
That was the document where he told the Folinos that there had been a
leak in November of 2017.

What that document does not contain, Your Honor, and has
never been produced, nor was it ever disclosed anywhere is the actual
positive test for mold that came back from Infinity Environmental.

THE COURT: No, but --

MR. GRAF: And Your Honor --

THE COURT: No, but counsel, the problem is it put your
client on notice of the fact that there was a leak.

And given the --

MR. GRAF: No --

THE COURT: And given the fact that your client had
concerns and this was a not insubstantial purchase at all, and given the
fact that he threatened to walk, and instead, he went ahead and closed
escrow without any further specification or demands regarding that leak.

So | do think, and | got to cut you off because we have other
things we have to get to, but | do think that your client is confounding
some of the other information that they've learned since that just has
thrown gasoline on their fire over issues with this house.

And they've even gotten upset about things which are not
problems going on today, but the mere fact that they weren't told about
them or that they existed is a source of irritation to them.

I understand that it's irritating and upsetting, but it's not legally
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actionable. And that's where the distinction has to be drawn. So | think
that the Motion for Summary Judgment --

MR. GRAF: Your Honor --

THE COURT: -- should be granted.

MR. GRAF: Your Honor --

THE COURT: It's a Motion to Dismiss the Second Amended
Complaint. But | think given all of extensive consideration of matters
outside the pleadings that have been utilized, that it should be treated as
a summary judgment motion and I'm inclined to grant it.

Now, Mr. Galliher, is there anything that you wish to add?

MR. GRAF: Your Honor, | don't mean to interrupt His Honor,
but | had some statements that I'd like to make as to the 2015 leaks --

THE COURT: No, I'm sorry, counsel, | have to cut you off.
You have to realize you submitted at least a couple thousand pages of
material for my review.

| reviewed it. | was tardy in my review of it, but | reviewed it.
And so, there is nothing you have said or could say that would be
supplemental to the written materials you provided.

If there was something that you didn't include, that's what |
was inviting you to mention, but everything you have said is contained in
the brief.

And | have to manage the time here and move on to the next
case. So | do want to give Mr. Galliher a chance, if he wishes to, to
supplement his written filings if he wants to for the record.

MR. GALLIHER: Thank you, Your Honor. Very briefly, | just
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want to make sure it's clear for this record that the very first report of
mold at 33 Meadowhawk is dated November 24th, 2017, which is a
week after the date of closing.

The test was conducted on November 17th, 2017, but no
results were had until November 24th. And even then, that report was
never provided to Dr. Swanson because of course, he was no longer the
owner of the property. And | believe that report was actually directed to
Rakeman Plumbing.

So there could be no question, disputed or otherwise, about
whether Dr. Swanson ever had any knowledge either express or implied
of or notice of mold prior to the date of the closing. I just want to make
sure that we're clear on that that there's been confusion about dates, but
there's no --

THE COURT: No, it was clear to me that the material was
submitted for testing on November 17th, 2017. Escrow closed. And
then, some days later, the report came back positive findings of mold.
All right. So the motion --

MR. GALLIHER: Thank you, Your Honor.

THE COURT: The Motion to Dismiss is being treated as a
Motion for Summary Judgment. It's granted and | tried to call out the
specific information in the briefs that | felt was important to be included in
the findings of fact and conclusions of law.

| do need the order within 14 days per EDCR 7.21. All right?

MR. GALLIHER: Thank you, Your Honor.

THE COURT: And we will set a calendar date for 30 days
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from today. And what I'm looking for is the filing of the order granting
summary judgment.

THE CLERK: May 5th at 9 a.m.

THE COURT: No need to return on May 5th if the order has
been filed. If it has been, | will need to see you on May 5th. Okay, thank
you.

MR. GALLIHER: Thank you, Your Honor.

[Proceedings concluded at 11:09 a.m.]

* k k k Kk Kk %k

ATTEST: 1Ido hereby certify that I have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

Gk/‘g__\

Chris Hwang
Transcriber
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DISTRICT COURT

CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE
FOLINO, an individual,

Plaintiff(s),
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a Nevada limited
liability company; DOES I through X; and ROES
[ through X,

Defendant(s).

CASENO.: A-18-782494-C
DEPT.NO.: XXIV

HEARING REQUESTED

DEFENDANTS> MOTION FOR ATTORNEY’S FEES AND COSTS

COME NOW Defendants, TODD SWANSON, an individual; TODD SWANSON, Trustee

of the SHIRAZ TRUST; SHIRAZ TRUST, a Trust of unknown origin; LYON DEVELOPMENT,

LLC, (hereinafter referred to as “Defendants”) by and through their counsel of record
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CHRISTOPHER M. YOUNG, ESQ., and JAY T. HOPKINS, ESQ., of the law firm of
CHRISTOPHER M. YOUNG, PC, and JEFFREY L. GALLIHER, ESQ., of the law firm of
GALLIHER LEGAL P.C., and hereby submits their motion for Attorney Fees and Costs pursuant to
NRCP 68 and NRS 18.010. Defendants are the prevailing parties in this matter after Plaintiff’s
complaint was dismissed upon motion. Furthermore, Plaintiffs suit was brought without reasonable
grounds, therefore Defendants are entitled to an award of their reasonable attorney’s fees pursuant to
NRS 18.010(20(a) and (b).
This motion is made and based upon the attached points and authorities, affidavit, and all the
pleadings, papers and files herein.
DATED this 22nd day of April 2020.

GALLIHER LEGAL P.C.

/s/ Jeffrey L. Galliher

Jeffrey Galliher, Esq.

Nevada Bar No. 8078

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104

POINTS AND AUTHORITIES

I

INTRODUCTION

This case arises from the sale of a private residence located at 42 Meadowhawk (“The]
Property”) in Las Vegas. The home was constructed by Blue Heron Homes pursuant to a contract with
Defendant Lyons Development and construction was completed in the spring of 2015. The home was
sold by Defendant Lyons Development to Plaintiffs and escrow closed on November 17, 2017.

On October 9, 2018 Plaintiffs filed their Complaint alleging seven separate causes of action,
against Defendants. On February 4, 2019 Defendants filed their motion to dismiss Plaintiffs’

2

JA001870




GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

10
11
12
13
14
15
16
17
8
19
20
21
22
23
24
25
26
27
28

complaint. In response, Plaintiffs filed a countermotion to amend their complaint which was granted
at a hearing on April 9, 2019.

On April 18, 2019 Plaintiffs filed their First Amended Complaint (“FAC”) and Defendants’
filed a motion to dismiss on May 20, 2019. On July 18, 2019 this court held a hearing wherein|
Plaintiffs’ 279, 3, 5“‘, 6", and 7™ causes of action were dismissed. The court ordered Plaintiffs to file
a second amended complaint limited to the two surviving causes of action.

On September 3, 2019 Plaintiffs filed their Second Amended Complaint (“SAC”) wherein|
Plaintiffs alleged two causes of action. The first alleged Fraud/Intentional Misrepresentation and the]
second alleged violation of NRS 113.100 et seq. The gravamen of the SAC was that Defendants failed|
to disclose systemic defects in The Property’s plumbing system related to the Uponor piping installed|
in The Property. In response the Defendants filed a Motion for Summary Judgment, supported by
indisputable evidence that Rakeman Plumbing completely repaired the water leak, thus negating the
Defendants’ purported “knowing concealment.” EXHIBIT A.

On November 7, 2019 this court held a hearing on Defendants’ motion to dismiss. At that time]
the court stated its inclination to grant Defendants’ motion. EXHIBIT B.

On November 26, 2019, due to the extent of discovery indicated by numerous written
discovery requests and notices of deposition served by Plaintiffs, Defendants associated Mr. Galliheq
as counsel. EXHIBIT C.

On December 11, 2019 Defendants served an offer of judgment upon the Plaintiffs in the
amount of $150,000.00 (one-hundred, fifty thousand dollars) inclusive of fees, costs and interests.
EXHIBIT D. The offer of judgment was not accepted and ultimately expired as a function of law.

Subsequent to the expiry of the offer of judgment, Plaintiff’s undertook substantial discovery
in a futile effort to manufacture a material issue of fact in the case. That discovery included service
of Interrogatories, Requests for Admissions and Requests for Production of Documents on all

3
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Defendants. Additionally, Plaintiff noticed and took the depositions of Dr. Swanson (twice), his
assistant (Nikki Whitfield), two employees of Rakeman Plumbing (Aaron Hawley and William|
Gerber) and two of the selling agent’s team (Ivan Sher and Kelly Contenta).

After a brief stipulated extension Plaintiff’s filed their supplemental brief on February 13,
2020. Along with the brief Plaintiffs served more than 5,400 pages of documents upon the Defendants.

On February 27, 2020 Defendants filed their response to Plaintiffs’ supplement.

On March 3, 2020 the court held a hearing on all pending motions. Due to some logistical
confusion the matter was eventually continued to April 7, 2020.

On April 7, 2020 this court summarily dismissed this case upon Defendants’ motion. EXHIBIT]

B.
Defendants incurred attorney’s fees in the amount of since the inception of the case. EXHIBIT
C and EXHIBIT D.
II.
ARGUMENT

Defendants are entitled to an award of their accrued attorney’s fees and costs of suit. Plaintiffs|
pursued this action out of pure spite based upon the bald assumption that Todd Swanson had
knowledge prior to selling The Property that the Uponor piping system installed during construction
was defective and needed to be replaced. But rather than inquire of Dr. Swanson or the contractor
who had installed and serviced the system — Rakeman Plumbing — about the history of the system, o]
Dr. Swanson’s potential knowledge of any defects, Plaintiffs instead just filed a lawsuit.

Despite subsequently arguing to the contrary, Plaintiffs filed this suit with the full knowledge
of the leak which occurred in early November 2017. See, SAC at ] 24-26. The leak was disclosed
by Defendants in Addendum 4A to the transaction and Plaintiffs acknowledged their right to “walk
away” prior to closing. As the court correctly pointed out at the hearing where the case was dismissed,

4
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this uncontroverted knowledge and action by the Plaintiffs constituted a waiver of the Plaintiffs’

claims.

PURSUANT TO NRCP 68, DEFENDANTS ARE ENTITLED TO THEIR FEES AND
COSTS ACCRUED SINCE DECEMBER 11, 2019

On December 11, 2019 Defendants served upon Plaintiffs an Offer of Judgment in the amount
of $150,000.00. EXHIBIT F. Pursuant to NRCP 68(f)(1)(B) Defendants are entitled to recover their
costs and allowed attorney’s fees from the time of the service of the offer as Plaintiffs did not accept
the offer and then failed to obtain a more favorable outcome. See, Uniroyal Goodrich Tire Co. v.
Mercer, 11 Nev 318, 890 P.2d 785 (1995); Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 860 P.2d
720(1993).

Defendants have incurred recoverable costs in the amount of $4,165.26 in defending this
lawsuit since December 11, 2019. See, Declaration of Jeffrey L. Galliher, Esq, attached as EXHIBIT]
G and declaration of Christopher M. Young, Esq. attached as EXHIBIT H. These costs were]
reasonable and necessary to the defense of this case. Those costs are set forth in Defendants’ Verified
Memorandum of Costs and Disbursements filed concurrently herewith and Attached as EXHIBIT I

Defendants have likewise incurred $39,447.00 in attorney’s fees in defending this case from|
December 11, 2019 through present. (EXHIBITS C, D, G and H).

In total Defendants have incurred $43,612.26 in recoverable attorney’s fees and costs since
serving Plaintiffs with their offer of judgment. Defendants request that these fees and costs be awarded

to Defendants.

THE ATTORNEYS FEES AND COSTS SOUGHT BY DEFENDANTS ARE
REASONABLE AND JUSTIFIED AND THE COURT SHOULD AWARD THE FULL
AMOUNT REQUESTED.
An award of attorney’s fees pursuant to NRCP 68 is discretionary with the court, and the

court’s discretion will not be abused absent clear abuse. Bidart v. American Title Ins. Co., 103 Nev.
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175, 734 P.2d 732 (1987). In determining whether to award fees and costs pursuant to an NRCP 68
offer of judgment the court must evaluate the following factors: 1) whether the plaintiff’s claim was
brought in good faith; 2) whether the defendant’s offer of judgment was reasonable and in good faith
in both its timing and amount; 3) whether the plaintiff’s decision to reject the offer and proceed in the]
litigation was grossly unreasonable or in bad faith; and 4) whether the fees sought by the offeror are
reasonable and justified in amount. Schouweiler v. Yancey Co., 101 Nev. 827, 833, 712 P.2d 786, 790
(1985); Beattie v. Thomas, 99 Nev. 579, 588-89, 668 P.2d 268 (1983). After weighing these factors
the court may award up to the full amount of fees requested. Id. at 589.

In considering the amount of fees to award the court must also consider the following:

1) The qualities of the advocate: his ability, training, education, experience, professional
standing and skill;

2) The character of the work to be done: its difficulty, intricacy, importance, the time and skill
required, the responsibility imposed and the prominence and character of the parties where
they affect the impotence of the litigation;

3) The work actually performed by the lawyer; the skill, time and attention given to the work;
and

4) The result: whether the attorney was successful and what benefits were derived.

Brunzell v. Golden Gate Nat. Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 (1969). Where the trial
court evaluates the necessary factors, its ruling will not be disturbed on appeal unless its exercise of
discretion is arbitrary or capricious. Schouweiler v. Yancey Co., 101 Nev. 827, 712 P.2d 786, (1985).

In this case, consideration of the Beattie and Bunzell factors supports an award of the entire
amount of fees and costs requested by Defendants.
/11

/11
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1) Whether the Plaintiffs’ claim was brought in good faith

There is a substantial question of whether Plaintiffs’ claims in this case were initially brought in
good faith. Plaintiff’s initial complaint was replaced by the First Amended Complaint early on. The
gravamen of the FAC was that Defendants failed to disclose a leak which occurred in February of
2017 on the form Seller’s Real Propery Disclosure (“SRPD”) completetd by Dr. Swanson on or about
October 24, 2017. However, attached to the First Amended Complaint itself was an invoice from
Rakeman Plumbing evidencing the fact that the February 2017 leak had, in fact, been repaired by
Rakeman Plumbing, a licensed professional plumbing contractor. The Defendants sought dismissal
of each of the Plaintiffs’ seven claims in the FAC. Based on the Rakeman Plumbing invoice and|
related documents attached to the Plaintiffs’ First Amended Complaint, the Defendants argued the
invoice showed the leak had been repaired, thus negating the duty to disclose under Nelson v. Heer,
123 Nev. 217, 223-224, 163 P.3d 420, 425 (2007).

On July 18, 2019 at the hearing on Defendants’ motion to dismiss the FAC, the court dismissed|
Plaintiff’s 2, 3% 5% 6™ and 7™ causes of action and directed Plaintiffs to file a second amended
complaint including the surviving claims. EXHIBIT B.

On September 4, 2019, the Plaintiffs filed their Second Amended Complaint. In response the
Defendants filed a Motion to Dismiss, supported by undisputed evidence — indeed the same evidence
attached to the Plaintiffs’ pleadings - that Rakeman Plumbing completely repaired the water leak,
which thus negated the Defendants’ purported “knowing concealment.”

The Defendants obtained an affidavit from Aaron Hawley, the owner of Rakeman Plumbing,
regarding the adequacy of Rakeman’s repair and what was communicated to the Defendants. Mr.
Hawley stated that the water leak was completely repaired and that no further or contradictory
information was conveyed to the Defendants. With these new facts, the Defendants requested a ruling
from this Court that neither of the Plaintiffs’ remaining claims could survive summary judgment. The

7
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concealment claim fails because under Nelson and NRS Chapter 113, the completed repair negates|
any duty to disclose. Defendants argued that because the Defendants did not have “knowledge” unde
the Nelson standard, because the repair had been completed, summary judgment on the Plaintiffs’
fraud claim was also warranted.

Plaintiffs’ response was to file an opposition and countermotion for sanctions filled with
personal attacks against defense counsel. The court characterized the motion for sanctions as
“inappropriate” and denied it. EXHIBIT B.

At the hearing on November 7, 2019 the court stated its iclination to grant Defendants’ motion
for summary judgment. Plaintiff orally requested NRCP 56(d) relief which was granted in the form
of an order allowing Plaintiffs’ counsel 90 days to conduct discovery in an attempt to “demonstrate a
genuine issue of material fact.” EXHIBIT B.

At that point the “good faith” of Plaintiffs was clearly in doubt. Not only had they filed
mutliple complaints with seemingly zero factual basis, but had also filed a completely “inappropriate”
motion for sanctions ascribing mutliple nefarious acts to defense counsel without basis.

2) Whether the defendant’s offer of judgment was reasonable and in good faith in both its
timing and amount

Defendants offer was reasonable in time because it was made after the Court expressed its
inclination to dismiss the case, but before the parties had expended substantial time, effort and money|
in discovery.

On December 11, 2019 Defendants served Plaintiff’s with an offer of judgment in the amount
of $150,000.00 inclusive of fees and costs. EXHIBIT F. This offer was made in what was obviously

a genuine, even generous, effort to settle the case under the circumstances. To that time, and even

JACO1876




GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

e )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

now, Plaintiffs have never asserted that they had suffered any measurable special damages. Just as
had been the case when Defendants owned The Property, all repairs to the plumbing system werg]
handled under warranty by either Rakeman Plumbing or the manufacturer, Uponor. Further, at the
time of the offer of judgment, Plaintiffs had already been advised in open court of the Court’s
inclination to grant Defendants’ motion to summarily dispose of the case. Nevertheless, in a genuine]
attempt to resolve the case in the very spirit of NRCP 68, Defendant’s offered the very substantial
amount of $150,000.00 at a time when Plaintiffs had yet to expend significant amounts of time and
money on what ultimately turned out to be futile discovery efforts.

Defendants’ offer was reasonable with respect to amount because the offer was for an
objectively substantial amount when compared to Plaintiffs’ potential damages.

Plaintiffs have never disclosed any special damages which they allege to have suffered.
Instead, Plaintiffs’ computation of damages merely claimed “Fraud Damages” of “[a}pproximately
$300,000.00” and “Bad Faith Damages” of “$100,000.00.” Based upon this paucity of damage
information, and with the knowledge that the court had declared its inclination to dismiss the case,
Defendants calculated their offer with the expectation that it would do what it was intended to do:
settle the case. While Defendants maintain that they did nothing wrong, given the unpredictable nature
of litigation and the potential to accrue substantial costs and fees in a relatively short period of time]
they authorized their counsel to offer an exceedingly generous amount of money to resolve the case
once and for all.

When no response was forthcoming from Plaintiffs, Defendants and their counsel were
disappointed, but were left with no alternative but to go forward and participate fully in the discovery
propounded by Plaintiffs and to attend the six depositions Plaintiffs noticed.
117
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3) Whether the plaintiff’s decision to reject the offer and proceed in the litigation was grossh)
unreasonable or in bad faith

Under the circumstances at the time Defendants served their offer of judgment: where the court
had already indicated its inclination to dismiss the case; where Plaintiff’s had essentially zero special
damages; and where established case law clearly eviscerated Plaintiff’s claims, rejection of that
extremely generous offer of judgment was grossly unreasonable. Rather than take what could be
reasonably described as a gift, Plaintiffs instead chose to undertake extensive, ultimately futile,
discovery at great expense to the parties.

All indications are that all of the expenses required to re-pipe the house and remediate the
November 2017 leak were borne by Uponor and Rakeman Plumbing. Indeed, Plaintiffs’ disclosed
calculation of damages includes zero special damages. Even if Plaintiffs could prove that Defendants
did fail to make all necessary disclosures under NRS 113.150, Plaintiffs’ recoverable damages would
be limited to “the amount necessary to repair or replace the defective part of the property”. NRS
113.150(4). Plaintiffs have not alleged that they have born any costs to repair or replace the Uponor
system.

Further, pursuant to statute, recovery is completely barred “on the basis of an error or omission
in the disclosure form that was caused by the seller's reliance upon information provided to the selleq
by:... (b) A contractor, engineer, land surveyor, certified inspector as defined in NRS 645D.040 o
pesticide applicator, who was authorized to practice that profession in this State at the time the
information was provided.” NRS 113.150(5). It has been well established that both the leak in
February 2017 and November 2017 were immediately reported to Rakeman Plumbing, a licensed
Nevada plumbing contractor for investigation and repair and that all information relied upon by

Defendants regarding the leaks was provided by Rakeman Plumbing.
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As discussed earlier, all indications are that, since the problems with the pipe stemmed from 4
manufacturing defect, the costs of re-piping the property were covered by the manufacturer warranty|
provided by Uponor. Based upon the conduct of the Plaintiff” during the escrow period, where they
sought access to the property for myriad trades and contractors, it is believed that Plaintiffs undertook
a substantial remodel of The Property immediately upon taking possession, but before actually moving
in. If, as presumed, the re-piping was accomplished commensurate with the remodel it is likely thaf]
Plaintiffs did not even suffer any significant inconvenience as a result of the re-pipe. Beyond the bare]
claims in the calculation of damages listed in Plaintiff’s initial disclosures no other information|
regarding any alleged damages was ever communicated to the Defendants.

Finally, the damages available to Plaintiffs on their second cause of action are fixed by statute.
NRS 113.150 provides, in pertinent part:

[f, before the conveyance of the property to the purchaser, a seller or the seller's agent
informs the purchaser or the purchaser's agent, through the disclosure form or another
written notice, of a defect in the property of which the cost of repair or replacement was
not limited by provisions in the agreement to purchase the property, the purchaser may:(a)
Rescind the agreement to purchase the property at any time before the conveyance of the
property to the purchaser; or (b) Close escrow and accept the property with the defect as
revealed by the seller or the seller's agent without further recourse. (emphasis added)
Nev. Rev. Stat. § 113.150(2).

In this case there can be no dispute that the leak occuring in November 2017 was dislcosed to
Plaintiffs via Addendum 4A to the purchase agreement prior to the close of escrow. Plaintiffs’
decision to nevertheless close escrow was their election of remedy and bars “further recourse™ as a
matter of law. Id.

Under the circumstances as they existed in mid-December 2019 — the court had indicated its

inclination to dismiss the case, Plaintiffs had suffered essentially zero special damages, the repiping

had apparently not created any substantial inconvenience — and in the face of the formidable statutory
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barriers to any substantial recovery discussed earlier, Plaintiffs’ rejection of the $150,000.00 offer of]
judgment was grossly unreasonable.

4) Whether the fees sought be the offeror are reasonable and justified in amount
When determining whether the fees requested are reasonable and justified in amount the court

is to consider the 4 factors set forth in Brunzell v. Golden Gate Nat. Bank, 85 Nev. 345, 349, 455 P.2d
31,33 (1969):

1) The qualities of the advocate: his ability, training, education, experience, professional standing
and skill;

2) The character of the work to be done: its difficulty, intricacy, importance, the time and skill
required, the responsibility imposed and the prominence and character of the parties where]
they affect the importance of the litigation;

3) The work actually performed by the lawyer; the skill, time and attention given to the work;
and

4) The result: whether the attorney was successful and what benefits were derived.

As set forth more fully in the attached declarations, the attorneys handling the defense of this
matter have excellent credentials. The have been partnered with and trained by some of the finest trial
lawyers in the state, including the late J. Mitchell “Mitch” Cobeaga and Rex Jemison, among others.
They have substantial litigation and trial experience over many decades of combined admission as
Nevada lawyers in handling lawsuits for both plaintiffs and defendants. They serve as judges pro-tem
and arbitrators in both criminal and civil courts. They are skilled litigators with at least one of them
rated AV/Preeminent in litigation by Martindale-Hubbell, the nation’s foremost rating service for
attorneys. All are in good standing with the State Bar of Nevada with no history of discipline.

The character of the work to be done was difficult. The range of claims initially brough by the
Plaintiffs combined with the statute heavy nature of these types of cases required close attention to
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detail and mastery of a litany of important facts. The work performed in a relatively short period of
time was extensive, including six lengthy depositions being taken over just a two week period,
expansive research and writing, including review of over 5,400 documents and mutliple oral
arguments. Defense counsel delivered a just result for their client: dismissal of the case. As discussed
herein the case should not have been brought, but Plaintiffs pushed the case and conducted substantial
discovery which had to be dealt with and made myriad arguments which had to be countered.

After rejecting the offer of judgment of $150,000.00, Plaintiffs conducted substantial and wide-
ranging discovery. Plaintiffs’ counsel deposed Dr. Swanson (twice), his assistant (Nikki Whitfield),
two employees of Rakeman Plumbing (Aaron Hawley and William Gerber) and two of the selling]
agent’s team (Ivan Sher and Kelly Contenta). In addition, Plaintiffs served each of the Defendants
with substantive Interrogatories, Requests for Admissions and Requests for Production of Documents|
and issued many third-party subpoenas resulting in the production of more than 5,000 pages of]
documents. None of this unnecessary work changed the facts which had already been established:
the February 2017 leak had been repaired by a professional, licensed plumbing contractor and the
November 207 leak was disclosed duing escrow via Addendum 4A. When applied to the well
established case law, these undisputed facts made it clear that there could be no cognizable claim|
against the Defendants. Nevertheless, Plaintiff insisted and persisted in engaing in a scorched Earth|
discovery plan despite the writing on the wall.

Conversley, Defendants’ conduct since the offer of judgment has been almost completey reactive
in nature, meaning that the work done by defense counsel was directly neccessitated by the actions of]
the Plaintiff in undertaking expansive early discovery. These expenses were exactly what Defendnats
were seeking to avoid by making an early and substantial, even generous offer to settle the dispute for

real money.
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But even in a purely reactionary role Defendants accrued $39,447.00 in attorneys fees and
$4,189.26 in case costs since service of the offer of judgment on December 11, 2019. The vast
majority of the time spent was making initial disclosures, responding to Plaintiffs’ written discovery|
attending depositions and hearings and drafting a response to Plaintiff’s supplemental opposition.
Further, the hourly fee of $270.00 charged to Defendants is exceedingly reasonable given the nature
of the work (real estate litigation) and the experience of counsel involved.

These costs and fees could have been avodied had Plainitffs accepted Defendants’ exceedingly
reasonable offer of judgment made on December 11, 2019.

PURSUANT TO NRS 18.010(2)(b) DEFENDANTS ARE ENTITLED TO THEIR FEES
AND COSTS ACCRUED SINCE INCEPETION OF SUIT

Defendants should be awarded their attorney’s fees and costs in defending this action from its
inception because the case was brought by Plaintiffs without any reasonable factual basis and on|

grounds which are directly inapposite to Nevada law.
NRS 18.010(2)(b) provides as follows:

In addition to the cases where an allowance is authorized by specific statute, the court
may make an allowance of attorney's fees to a prevailing party:

(b) Without regard to the recovery sought, when the court finds that the claim,
counterclaim, cross-claim or third-party complaint or defense of the opposing party
was brought or maintained without reasonable ground or to harass the prevailing
party. The court shall liberally construe the provisions of this paragraph in favor
of awarding attorney's fees in all appropriate situations. It is the intent of the
Legislature that the court award attorney's fees pursuant to this paragraph and impose
sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in all appropriate
situations to punish for and deter frivolous or vexatious claims and defenses because
such claims and defenses overburden limited judicial resources, hinder the timely
resolution of meritorious claims and increase the costs of engaging in business and
providing professional services to the public. (Emphasis added)

Since the inception of this case Defendants have accrued $82,021.50 in attorney’s fees and
$6,939.85 in costs. EXHIBITS C, D, G and H. In this case, Plaintiffs brought suit against the
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Defendants based upon wholly frivolous grounds. With respect to the November 2017 leak, Plaintiffs’
Second Amended Complaint clearly states that Plaintiffs requested and performed an inspection prioj
to close of escrow and that during that inspection they observed the November 2017 leak. See, Second
Amended Complaint at paragraphs 24-26. The subsequent determination that the leak was caused by
a manufacturing defect in the Uponor piping was never disclosed by Uponor or Rakeman Plumbing]
to Defendants prior to the sale to the Plaintiffs and the Plaintiffs had no evidence that it ever had been|
disclosed to Defendants when they initiated this suit. The February 2017 leak was fully repaired as
indicated by documentation the Plaintiff actually attached to their Second Amended Complaint. See,
Exhibit 8 to Second Amended Complaint.

These facts, alleged within the Second Amended Complaint itself, firmly establish that
Defendants had no lability under Nevada law because they show that 1) the February leak had been
repaired, and 2) Plaintiffs were aware of the November leak prior to closing. These facts, alleged by
Plaintiffs themselves, defeat their claims when applied to clearly established precedent in the form of]
the Nelson decision.

Further, even if the Plaintiffs could establish a prima facie case, they could still not establish
that they had suffered any recoverable damages. The repair to the piping was done under warranty at
no expense to the Plaintiffs and concurrent with other work being done at the Property. Plaintiffs
suffered no monetary damages nor even any significant inconvenience. Plaintiffs’ claimed “Fraud
Damages” of “[a]pproximately $300,000.00” and “Bad Faith Damages” of “$100,000.00” have no
basis in reality since they did not have to pay for the re-piping of the property or for the remediation
of the November 2017 leak.

The plain language of NRS 18.010(2)(b) unequivocally establishes that attorney’s fees awards
are appropriate in cases like this one: “It is the intent of the Legislature that the court award attorney's

fees pursuant to this paragraph . . . in all appropriate situations to punish for and deter frivolous or|
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vexatious claims and defenses because such claims and defenses overburden limited judicial
resources, hinder the timely resolution of meritorious claims and increase the costs of engaging in
business and providing professional services to the public.” See also NRS 7.085. The reasoning set
forth in Defendants’ multiple motions to dismiss and adopted by this Court when granting Defendants’
most recent motion establishes the folly of this case. This court has acknowledged the controlling
nature of Nelson v. Heer with respect to the issues in this case. Any reasonable reading of Nelson
must lead to the conclusion that the conduct of the Defendants alleged in this case are not actionable.
Likewise, Plaintiffs made no real effort to distinguish this case from Nelson nor did they argue that
Nelson should not otherwise apply. Instead, in pursuing this case Plaintiffs essentially ignored Nelson
and the clear examplye it set for actionable conduct. “A claim is groundless if "the allegations in the
complaint . . . are not supported by any credible evidence at trial." [citation omitted] Allianz Ins. Co.
v. Gagnon, 109 Nev. 990, 996 (Nev. 1993).

PURSUANT TO NRS 18.020 DEFENDANTS ARE ENTITLED TO THEIR COSTS
ACCRUED SINCE INCEPETION OF SUIT

Pursuant to NRS 18.020, “(c)osts must be allowed of course to the prevailing party against
any adverse party against whom judgment is rendered, in the following cases...(3) In an action for the
recovery of money or damages, where the plaintiff seeks to recover more than $2,500.” (Emphasis
added). An award of costs under NRS 18.020 is “mandatory and not subject to the court’s discretion.”
Dayv. West Coast Holdings Inc., 101 Nev. 260, 264, 699 P.2d 1067, 1070 (1985). Since the inception
of this case Defendants have expended $6,427.26 in recoverable costs. EXHIBIT L.

CONCLUSION

Pursuant to NRS 18.020, Defendants must be awarded their costs incurred in the amount of
$6,427.26. Pursuant to NRS 18.010(2)(b) Defendants should be awarded their attorney’s fees incurred

/1
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since the inception of this case in the amount of $82,021.50. In the alternative, pursuant to NRCP 6§

Defendants should be awarded their attorney’s fees accrued since December 11, 2019 in the amount

of $39,447.00.

DATED this 22nd day of April 2020.
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GALLIHER LEGAL P.C.

/s/ Jeffrey L. Galliher

Jeffrey Galliher, Esq.

Nevada Bar No. 8078

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 22nd day of April 2020 and pursuant to NRCP 5(b), ]
deposited for mailing in the U.S. Mail a true and correct copy of the foregoing MOTION FOR|
ATTORNEYS FEES AND COSTS postage prepaid and addressed to the following:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3rd Floor
Las Vegas, Nevada 89135
rgraf@blacklobello.law
swilson@blacklobello.law

/s/ Kimalee Goldstein
An employee of Galliher Legal PC
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Las Vegas, Nevada 89135
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BLACK & LOBELLO
3
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Electronically Filed
9/3/2019 3:48 PM
Steven D. Grierson

CLERK OF THE COU
CcoMp g
Rusty Graf, Esq. ’

Nevada Bar No. 6322

Shannon M. Wilson, Esq.

Nevada Bar No. 13988

10777 West Twain Avenue, 3 Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: (702) 869-2669

E-mail: rgraf@blacklobello.law
E-mail: swilson@blacklobello.law

Attorneys for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA
JOSEPH FOLINO, an individual and NICOLE | CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV

Plaintiffs,
V. PLAINTIFFS’ SECOND AMENDED
COMPLAINT

TODD SWANSON, an individual, TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES I through X,

Defendants.

BN NN NN NN e
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Comes now, Plaintiffs JOSEPH FOLINO and NICOLE F OLINO, by and through Rusty
Graf, Esq. and Shannon M. Wilson, Esq., of Black & LoBello, his attorneys of record, and for
their Second Amended Complaint against Defendants assert, allege and complain as follows:
L
PARTIES, JURISDICTION AND VENUE
1. Plaintiff, JOSEPH FOLINO (hereinafter “FOLINO” or collectively “FOLINOS”

or “PLAINTIFFS”) is, and at all times relevant hereto was, a resident of Clark County, Nevada.
2. Plaintiff, NICOLE FOLINO (hereinafter “FOLINO” or collectively “FOLINOS”

or “PLAINTIFFS”) is, and at all times relevant hereto was, a resident of Clark County, Nevada.
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3. Upon information and belief, TODD SWANSON, an individual (hereinafter
“SWANSON?” or collectively “DEFENDANTS”), Defendant is, and at all times relevant hereto
was, a resident of Clark County, Nevada.

4, Upon information and belief, TODD SWANSON, as Trustee of the SHIRAZ
TRUST (hereinafter “SWANSON” or collectively “DEFENDANTS”), Defendant is, and at all
times relevant hereto was, a resident of Clark County, Nevada.

5. Upon information and belief, SHIRAZ TRUST, (hereinafter “SHIRAZ” or
collectively “DEFENDANTS”), Defendant is, and at all times relevant hereto was a lawful entity
believed to have been formed within the State of Nevada, and licensed to conduct business in
Clark County, Nevada.

6. Upon information and belief, LYONS DEVELOPMENT, LLC, a Nevada limited
liability company (hereinafter “L YONS” or collectively “DEFENDANTS™), Defendant is, and at
all times relevant hereto was a lawful entity formed within the State of Nevada, and licensed to
conduct business in Clark County, Nevada.

7. Defendants designated herein as Does I-X and Roes Entities I-X are individuals
and legal entities that are liable to Plaintiff for the claims set forth herein, including but not
limited to, possible alter egos or successors-in-interest of Defendants. Certain transactions, and
the true capacities of Does and Roes Entities, are presently unknown to the Plaintiffs and,
therefore, Plaintiff sues said Defendants by such fictitious names. Plaintiffs will amend their
Complaint to assert the true names and capacities of such Doe and Roe Entities when more
information has been ascertained.

8. At all relevant times hereto, each Defendant was the agent, servant, employee, co-
adventurer, representative, or co-conspirator of each of the other Defendants, and acted with the
knowledge, consent, ratification, authorization, and at the direction of each Defendant, or is
otherwise responsible in some manner for the occurrences alleged in this Complaint.

9. This Court has personal jurisdiction over all Defendants as, at all times relevant
hereto, a substantial part of the events or omissions giving rise to the claims occurred in whole or
in part in Clark County, Nevada. Further, this suit alleges claims and causes of action arising
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from the sale of certain real property located within Clark County, Nevada. Thus, jurisdiction
and venue are proper in Clark County, Nevada.
II.
FACTUAL ALLEGATIONS

10.  Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 9
inclusive, and incorporate the same as if fully set forth herein.

11. On or about October 22, 2017, Joseph Folino and Nicole Folino (Hereinafter,
“Plaintiffs” or “Folinos”) entered into a Residential Purchase Agreement (“RPA”) to purchase
the property identified as 42 Meadowhawk Lane, Las Vegas, NV 89135, (“Subject Property”) for
the purchase price of THREE MILLION DOLLARS AND 00/100 ($3,000,000.00) with the
Shiraz Trust, Dr. Todd Swanson, Trustee (collectively “Defendants” or individually “Swanson”)
and Lyons Development, LLC (collectively “Defendants” or individually “Lyons”). See, rpa
attached hereto as Exhibit 1.

12. The house was constructed in 2015 by Lyons, and it is the understanding of the
Plaintiffs, that Swanson and Lyons were the owners since its original construction.

13. The transaction was consummated when Counter Offer Number 2 was executed
electronically by both parties on or about that date. See, Counter Offer attached hereto as
Exhibit 2.

14. The parties had previously exchanged prior counteroffers and the original RPA.
See attached Exhibits 1, 2 and Counter Offer No. 1 attached hereto as Exhibit 3.

15. The form of the RPA and the counteroffers are the standard forms used by the
Greater Las Vegas Association of Realtors (“GLVAR?”).

16. Pursuant to the terms and conditions of the RPA, NRS 113.130 and NRS 113. 140,
the Defendants was required to complete and execute a Seller’s Real Property Disclosure form
(“SRPD”), and the Defendants did so execute the SRPD on or about October 24, 2017. See,
SRPD attached as Exhibit 4.

17. The SRPD executed by Swanson does not contain any notification to the
purchasers regarding any problems or defects in the plumbing system, or other related systems

Page 3 of 10
JA001890




BLACK & LOBELLO

10777 W. Twain Avenue, 3® Floor

Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669

O 0 3 N v

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

that would discuss or reference the plumbing system to supply water. See, attached Exhibit 4,
pp. 1-3.

18.  There is no description of any water event, the existence of fungi/mold or
otherwise that would lead the Plaintiffs to understand that there had been previous water loss
issues at this Subject Property. Id.

19. It is the understanding of the Plaintiffs that Swanson had been living in the home
for a period of months and possibly years prior to the sale transaction.

20.  Prior to the time of closing, the Plaintiffs engaged an inspection company, Caveat
Emptor LV (“Inspector”), to perform an inspection of the Subject Property. See, Inspection
Report attached hereto as Exhibit 5.

21. The home inspection was performed on or about October 27, 2017.

22. Pursuant to the inspection report, the Plaintiffs utilized a Request for Repair form
from their realtor to make a formal request to remediate any and all issues identified in the
inspection report. See, Request attached hereto as Exhibit 6.

23.  Every item identified in the inspection report was included in the Request for

Repair. See, Exhibit 5 and Exhibit 6.

24.  Prior to the time of closing the transaction, the Plaintiffs requested and were given
the opportunity to perform their own site inspection of the Subject Property.

25. This pre-closing inspection occurred on or before November 17, 2017.

26.  During this inspection, the Plaintiffs uncovered a water leak that was in the
process of being repaired by the Defendants.

27.  The Defendants had not previously communicated the existence of the water leak,
prior to the Plaintiffs observing the repairs during the pre-closing inspection by the Plaintiffs.

28.  The Plaintiffs’ real estate agent, Ashley Lazosky, (“Plaintiff’s Agent”) had
specific conversations with the Defendants and the subcontractor hired to make the repairs.

29. The Defendants stated that there was an isolated water loss, drywall damage and

other repairs that were being completed to the Plaintiff’s Agent.
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30.  The Plaintiffs’ Agent was not told about any previous or other water losses, and
certainly was not told about any plumbing failures, such as defects requiring the complete
replacement of the water supply/plumbing system as a result of a warranty claim having been
made to Uponor, the manufacturer of the plumbing/pipe supply system.

31. On or about November 17, 2017, the Plaintiffs effectuated the closing of the real
estate transaction for the Subject Property. See, Grant Bargain and Sale Deed attached hereto as
Exhibit 7.

32. Shortly after the closing occurred, the Plaintiffs were made aware of an additional
water loss that had occurred at the Subject Property in approximately February of 2017 by the
plumbing system manufacturer: Uponor.

33. After learning of the earlier water loss, the Plaintiffs obtained an additional
inspection report of the plumbing system, water supply pipe system and any related drainage
system.

34.  The Plaintiffs have been made aware by the plumbing manufacturer, Uponor, that
the Defendants had previously made a warranty claim that was accepted by Uponor.

35.  The payment to conduct the warranty repairs to the plumbing system was made to
the Defendant’s subcontractor, Rakeman Plumbing, on or about June 9, 2017, well before the
date of the SRPD, October 24, 2017. See, Rakeman Plumbing Invoice attached hereto as
Exhibit 8 and June 9, 2017, Uponor letter attached hereto as Exhibit 9.

36.  The Plaintiffs contacted Uponor directly and were informed of the past water
losses that had occurred at the Subject Property. In addition to the water loss that occurred in
November 2017, at or near the time of the closing, the Plaintiffs were informed by Uponor of the
February 2017 water loss. See, Uponor email with attachments attached hereto as Exhibit 10.

37. Uponor provided the warranty claim information for the plumbing system in
response to an email from the Plaintiffs. See, Uponor email with Warranty attached hereto as
Exhibit 11.

38. The plumbing defects in the house were systemic and known to the Defendants

prior to the closing of the transaction.
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39.  The Defendants had previously employed Rakeman Plumbing to make repairs.

40.  The Defendants specifically chose not to inform the Plaintiffs of any water losses,
including those that had been repaired.

41.  The Defendants knew of or should have known of the duty to inform a purchaser
of real property of plumbing system defect and that failing to disclose known defects such as
those that are alleged to have existed at the Subject Property, as the duties of the Seller are
clearly stated on the SRPD form, on which the Seller/Defendant then signs, initials and thereby
affirms the obligations of the Defendants on several sections on that SRPD form.

L.
FIRST CAUSE OF ACTION

(Fraud/Intentional Misrepresentation)

42.  Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 41,
inclusive, and incorporate the same as if fully set forth herein.

43, Defendants, and each of them, communicated, by and through themselves and
their employees and/or agents, on or about October 24, 2017, to the Plaintiffs that there were no
defects in the house, the systems or the structure.

44, The Defendants, and each of them, coerced the Plaintiff into closing on the sale of
the Subject Property by concealing, hiding and affirmatively omitting known facts, to wit: that
the house was built with defects known to the Defendants, whether repaired or not.

45.  The Defendants purposefully, and with the intent to deceive the Plaintiffs, failed
to identify the known defects, prior water losses, prior warranty repairs and other material
misrepresentations or omissions contained on the SRPD.

46.  The Defendants made these intentional misrepresentations on the SRPD form in
an effort to induce the Plaintiffs to purchase the Subject Property.

47.  Defendants, and each of them, intended by their false representations to induce
the Plaintiffs into entering into said transaction.

48.  Plaintiffs would not have completed the transaction had they known of the facts
alleged herein and withheld from the Plaintiffs by the Defendants.

Page 6 of 10
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49.  Plaintiffs relied to their detriment upon the false representations, when they were
required to complete the transaction in favor of the Defendants.

50. Defendants, and each of them, including DOES I-X and ROES I-X, directly
benefited and/or received the funds paid by the Plaintiff based upon the false representations and
Plaintiff’s reliance upon those false representations. |

51. Defendants, and each of them, including DOES I-X and ROES I-X, knew or
should have known that the representations made were false, and that the Defendants knew or
should have known that the representations to the Plaintiffs failed to identify the defects or the
repairs.

52.  Plaintiffs’ reliance on the above representations was justified and reasonable in
light of the facts and circumstances alleged herein.

53.  As a direct and proximate result of Defendants’ fraudulent representations,
Plaintiffs have been damaged in the sum in excess of $15,000.00, an exact amount to be proven
at the time of trial.

54.  The Defendants, and each of them, acted in a willfully, fraudulently, maliciously,
oppressively manner and/or with a conscious disregard of Plaintiffs’ rights and/or with the intent
to vex, annoy or harass Plaintiffs, and as a result of those actions, Plaintiffs are entitled to
recover punitive damages from the Defendants in an amount to be proven at the time of trial.

55.  Plaintiffs have been required to retain the services of Black & LoBello to
prosecute this action, and the Court should order the Defendants to pay any reasonable amount of
attorney’s fees together with costs of suit incurred herein.

Iv.
SECOND CAUSE OF ACTION

(Violation of Nevada Statutes Governing Sale of Real Property and Disclosure of Known
Defects — Violation of NRS 113.100 et seq.)
56.  Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 585,

inclusive, and incorporate the same as if fully set forth herein.

Page 7 of 10
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57. Defendants, and each of them, committed violations of Nevada’s rules and
regulations regarding the Conditions of Residential Property Offered for Sale, and including, but
not limited to, NRS 113.100 et seq, and specifically NRS 113.150, by failing to inform the
Plaintiff that there were defects known to the Defendants at the time they executed and affirmed
compliance with the SRPD regarding the Subject Property, its plumbing system and the structure
being purchased by the Plaintiffs from the Defendants.

58.  The Nevada Revised Statutes create a separate duty from any contractual duty to
disclose the requested information by the Defendants, and this separate duty requires these
Defendants to have been candid, honest and forthcoming as to the topics of information, defects
and general condition of the property as requested on the SRPD form.

59.  That as a direct and proximate result of Defendant’s actions alleged herein,
plaintiffs have been damaged in the sum in excess of $15,000.00, an exact amount to be proven
at the time of trial.

60. As a direct and proximate result of the Defendants’ violations, and each of them,
and pursuant to violation of the Nevada Revised Statutes, Plaintiff is entitled to recover treble
damages.

61.  Plaintiffs have been required to retain the services of Black & LoBello to
prosecute this action, and the Court should order the Defendants to pay any reasonable amount of

attorney’s fees together with costs of suit incurred herein.

PRAYER
WHEREFORE, Plaintiffs prays for judgment against Defendants as follows:

1. For general damages in an amount in excess of $15,000.00;
2. For special damages in an amount in excess of $15,000.00;
3. For punitive damages in an amount in excess of $15,000.00;
4, For reasonable attorney's fees;
5. For costs incurred in the pursuit of this action; and

Page 8 of 10
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DATED thxs day of September 2019.

ther urther relief as the court deems proper.

BLACK & LL

egas, NV 89135
rgraf@blacklobello.law
swilson@blacklobello.la
Attorneys for Plaintiffs

Page 9 of 10
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CERTIFICATE OF SERVICE

Pursuanifto NRCP 5(b), I certify that I am an employee of BLACK & LOBELLO and that
on the O) " day of September 2019, I caused the above and foregoing document Plaintiffs’
Amend the Complaint to be served as follows:

[ 1 by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and

[X] by electronic service through Odyssey, Clark County Eighth Judicial District Court’s
electronic filing/service system;

[ ] pursuant to EDCR 7.26, to be sent via facsimile;
[ 1 hand delivered

to the party or their attorney(s) listed below at the address and/or facsimile number indicated
below:

Christopher M. Young, Esq.
Nevada Bar No. 7961
Jay T. Hopkins, Esq.
Nevada Bar No. 3223
Christopher M. Young, PC
2640 Professional Court, #200
Las Vegas, Nevada 89128

and that there is regular communication by mail between the place of /iling and the place(s) so
addressed.

Page 10 of 10
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Location : District Court Civil/Criminal Help

REGISTER OF ACTIONS
Cask No. A-18-782494-C

Joseph Folino, Plaintiff(s) vs. Todd Swanson, Defendant(s)

Case Type:

§
§
§
§
§
§

Date Filed:
Location:

Cross-Reference Case

Number:

Other Tort
10/09/2018
Department 24
A782494

PARTY INFORMATION

Defendant

Defendant

Defendant

Plaintiff

Plaintiff

Lyons Development, LLC

Shiraz Trust

Swanson, Todd

Folino, Joseph

Folino, Nicole

Lead Attorneys

Christopher M. Young
Retained

702-240-2499(W)

Christopher M. Young
Retained
702-240-2499(W)

Christopher M. Young
Retained
702-240-2493(W)

J. Rusty Graf
Retained
702-869-8801(W)

J. Rusty Graf
Retained
702-869-8801(W)

EVENTS & ORDERS OF THE COURT

11/07/2019

Motion to Dismiss (9:00 AM) (Judicial Officer Crockett, Jim)
11/07/20189, 03/03/2020, 04/07/2020
Defendant's Motion to Dismiss Plaintiffs Second Amended Complaint

Minutes
11/07/2019 9:00 AM
- Court stated its inclination as to the Defendant's Motion to
Dismiss Plaintifs Second Amended Complaint noting an
affidavit was required seeking 56 (d) relief. Further, there were
two questions of fact. Moreover, the Court was inclined to grant
the motion for summary judgment and to deny to
inappropriately filed counter motion for sanctions. Arguments
by counsel. Colloquy regarding affidavits, discovery, and
conducting depositions. Court GRANTED counsel ninety (S0}
days to demonstrate a genuine issue of material fact by
February 6th; Defendant's Reply February 20th. COURT
ORDERED, matter CONTINUED. Counsel to adhere to
compliance with the rules. Additionally, the parties could
conduct their 16.1 even in advance of their answers or bring
the answers to the 16.1. Moreover, Defendants need to file
supplemental affidavits as to the two technicians. CONTINUED
TO: 02/27/20 9:00 AM

02/27/2020 9:00 AM
03/03/2020 9:00 AM

- COURT NOTED, there was a Motion to Dismiss heard back in
November; at that time the Court stated its inclination to the

JA001899

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=11904173&Heari... 4/17/2020



Page 2 of 2

Defendants Motion to Dismiss Plaintiffs second amended
Complaint noting that an affidavit was required seeking 56(d)
relief, further there were two guestions of fact, the Court was
inclined to GRANT the Motion for Summary Judgment and to
DENY the inappropriate filed countermotion for sanctions.
Court further stated there is no affidavit to contradict the
affidavit of Mr. Holly, Plaintiff was to demonstrate a genuine
dispute as a material issue of facl. Mr. Graf stated he did have
a thumb drive dropped off with all of the documents attached.
The documents that are attached are also referenced in the
Supplemental Brief. Mr. Graf further stated included in those
documents is the deposition transcript of Mr. Holly and
deposition transcript of Mr. Gerber. Following further
arguments of counsel. COURT ORDERED, MATTER
CONTINUED 4-07-20 9:00 AM DEFENDANT'S MOTION TO
DISMISS PLAINTIFF'S SECOND AMENDED COMPLAINT

04/07/2020 9:00 AM
- Mr. Graf argued mold and leaks and that Dr. Swanson had

knowledge of the defects. Opposition by Mr. Galiher. Argument
that the Defendant was no longer the owner at the time of the
results. Court finds that Plaintiff was aware of the leaks and
elected to close escrow. COURT ORDERED, motion
GRANTED as a Summary Judgment. Matter SET for status
check for filing of the order 5/5/20 9:00am.

Patties Present
Return to Register of Actions

JA001900
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Christopher M. Young, PC
2460 Professional Court, #200

Las Vegas, NV 89128 USA
Ph:(702) 240-2499 Fax:(702) 240-2489
Todd Swanson June 14, 2018
10120 W. Flamingo Rd
#4333
Las Vegas, NV
89147 .
File #: 0300.003
Attention: Todd Swanson Inv #: 1121
RE: Folino v. Lyons Development, LLC
DATE DESCRIPTION HOURS AMOUNT LAWYER
Feb-12-18 Review/analyze correspondence from client 0.40 110.60 CMY
regarding new litigation including fitigation
hold letter from Plaintiff's counsel for analysis.
Draft/revise correspondence to client Swanson 0.30 82.50 CMY
regarding instructions.
Mar-08-18 Dirafi/revise correspondence to client regarding 0.30 82.50 CMY
requested documents, policy and meeting.
Mar-12-18 Review/analyze correspondence from Todd 0.10 27.5G CMY
Swanson regarding meeting to discuss
homeowner's claim regarding seller's
misrepresentation.
Review/analyze Seller's Disclosure Statement 0.30 82.50 CMY
and Purchase/Sales Agreement.
Mar-16-18 Appear for/attend mecting with client Todd 1.50 412.50 CMY
Swanson to discuss facts and circumstances
and litigation strategy.
Mar-21-18 Review/analyze correspondence from client, 1.20 330.00 MY
review and analyze of Plaintiff’s demand with
attached Seller's disclosures, review and
analyze client's homeowner's policy draft
representation letter to Plaintiff's counsel.
Mar-22-18 Communicate (with client) extended 0.50 137.50 CMY

Teleconference with attorney Mike Stoberski

JA001902



Im;oice #:

Apr-05-18

Apr-24-18

Apr-25-18

MWiay-17-18

Jun-05-18

Jun-06-18

Jun-12-18

1121

Page 2

regarding background facts, possible
association, experts and mediator
recommendations.

Review/analyze Plaintiff's counsel's reply to
our response with attached documentation
regarding plumbing repairs.

Draft/revise correspondence to client with
attached plaintiff's counsel reply and
attachments.

Communicate (with client) teleconference with
¢lient - case discussion.

Communicate (with client) extended
teleconference with Plaintiff's lawyer regarding
case status and potential early case mediation.

Teleconference with Dr. Swanson; case
strategy.

Communicate (other outside counsel} with
Plaintiff's counsel Rusty Graf regarding
proposed early case mediation.

Review/analyze request for early litigation
mediation.

Draft/revise correspondence to client.

Draft/revise correspondence to opposing
counsel.

Communicate (with client) - Teleconference
with client regarding pre-litigation mediation,
mediator selection, dates and strategy

Draft/revise correspondence to Plaintifi's
counsel regarding client's approval
pre-litigation mediation.

Totals

DISBURSEMENTS

Feb-12-18

Copying - 42 MH Farmer's Insurance Policy
9-22-158 @ .25

Copying - 42 MH Farmer's Insurance
Umbrella Liability 9-22-15 5 @ .25

0.40

0.10

0.10

0.40

0.10

0.10

0.10

0.30

0.20

7.00

$1,925.00

June 14,2018

110.00

27.50

27.50

110.00

82.50

82.50

27.50

27.50

27.50

82.50

55.00

2.00

1.25

CMY

CMY

CMY

CMY

CMY

CMY

CMY

CMY

CMY

CMY

CMY

JA001903



Invoice #: 1121 Page 3

Totals

Total Fee & Disbursements

Balance Now Due

TAX ID Number 82-1847362

June 14, 2018
$1,928.25
 51,928.25

JA0CD1904



Christopher M. Young, PC
2460 Professional Court, #200

Las Vegas, NV 89128 USA
Ph:(702) 240-2499 Fax:(702) 240-2489
Todd Swanson Ocicber 26, 2018
10120 W. Flamingo Rd
#4333
Las Vegas, NV
89147 )
File #: 0300.003
Attention: Todd Swanson Inv #: 1136
RE: Folino v. Lyons Development, LLC
DATE DESCRIPTION HOURS AMOUNT LAWVYER
Jun-29-18 Review/analyze correspondence with 0.20 55.00 CMY
voluminous attachments from client, and
respond to client.
Jul-05-18 Appear for/attend meeting with client to 0.50 137.50 CMY
discuss mediation strategy including review of
all document.
Appear for/attend meeting with client to 1.50 375.00 JTH
discuss strategy and review of case documents.
Jul-06-18 Review/analyze letter from Realtor Ivan Sher 0.20 50.00 JTH
regarding valuation of property after the
plumbing was replaced, to accompany
Mediation Brief on diminution of value issue.
Jul-09-18 Review/analyze e-mail from Folinos' counsel 0.20 50.60 JTH
requesting August 17, 2018 JAMS mediation
with Floyd Hale.
Jul-12-18 Review/analyze JAMS Notice 8/17/18 0.10 25.00 JTH
Mediation.
Jul-13-18 Review/analyze the Ridges' gate logs for 0.30 75.00 JTH
updating time-line of Folino's visits to
residence prior to closing.
Jul-16-18 Review/analyze correspondence and backup 0.30 82.50 CMY
documents regarding Folino's presence at 42
Meadowhawk.

JA001905
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Jul-17-18

Jul-20-18

Aug-01-18

Aug-02-13

Aug-03-18

Aug-04-18

Aug-06-18

Aug-10-18

Aug-13-18

1150

Page 2

Review/analyze and execute JAMS agreement,
and forward to client.

Appear for/attend conference with JAMS
representative regarding format and parameters
for Confidential Mediation Brief.

Review/analyze detailed review of documents
provided by Dr. Swanson/Nicky Whitfield.

Draft/revise chronology for Mediation Brief.

Diraft/revise affidavits for Dr. Swanson and
Nicky Whitfield to accompany Confidential
Mediation Brief.

Communicate (with client) Communicate by
telephone with Nicky Whitfield regarding
chronology and additional documentation from
Rakeman Plumbing to assist in confirming the
Folinos' knowledge regarding November 7,
2017 water leak.

Review/analyze e-mail to and from Nicky
Whitfield regarding revising aflidavits.

Review/analyze e-mail from Dr. Swanson
regarding revising affidavits.

Review/analyze affidavits following mput
from for Dr. Swanson and Nicky Whitfield and
supplementing affidavits with additional
information.

Review/analyze factual/chronology sections of
Confidential Mediation Bricf, and drafting
argument section, including analysis of N.R.S.
Chapter 113 and related cases, inclading
Nelson v Heer.

Analysis of Nelson v. Heer case and progeny
and drafting argument that repair of
defect/condition negates duty to disclose.

Revising affidavits following input from for
Dr. Swanson and Nicky-Whitfield and
supplementing affidavits with additional
information.

Revising and finalizing Confidential
Mediation Brief.

0.20

0.20

3.10

5.50

1.40

6.10

1.40

6.80

0.60

4.10

October 26, 2018
55.00 CMY
50.00 JTH

775.60 JTH
1,375.60 JTH
356.00 ITH

75.00 JTH
75.00 JTH
25.00 JTH

350.60 JTH
1,700.00 JTH
950.00 JTH
150.00 JTH
1,025.00 JTH

JACO1906



L_voice #:

Aug-15-18

Aug-17-18

Aug-19-18

Aug-20-18

Aug-21-18

Aug-28-18

Sep-04-18

Sep-18-18

Oct-05-18

1150

Page 3

Coordinating with staff to prepare Confidential
Mediation Brief for service.

Communicate (with client) Communicate with
client Swanson regarding mediation
preparation.

Plan and prepare for and meet with client to
review for Mediation hearing.

Appear for/atiend Mediation hearing with
client. no travel

Plan and prepare for and attend Mediation.

E-mail from Dr. Swanson Folinos' request for
mold inspection prior to closing, showing
knowledge of potential condition affecting
closing date.

E-mail from Dr. Swanson regarding
application of Nevada Supreme Court's ruling
in Nelson v. Heer.

E-mail from Dr. Swanson and post-mediation
conference to discuss importance of Nelson
ruling and strategy for limited discover and
moving for summary judgment.

Review/analyze correspondence from
Arbitrator.

Communicate (with client) Communicate -
teleconference with client Dr. Swanson
regarding post mediation letter and future
litigation strategy.

Communicate {other outside counsel)
Communicate with mediator Floyd Hale
regarding settlement negotiations.

Communicate (with client) Communicate -
teleconference with Plaintiff's counsel Rusty
Graf regarding settlement negotiations, filing
suit.

Totals

DISBURSEMENTS

0.30

0.30

7.60

0.10

6.10

0.20

0.30

October 26,2018

75.00

82.50

137.50

687.50

1,750.00

25.00

25.00

50.00

27.50

110.00

82.50

82.50

JTH

CMY

CMY

JTH

JTH

JTH

JTH

CMY

CMY

CMY

MY

JA001907



Invoice #: 1150 Page 4 October 26, 2018

Aug-01-18 0300.003 Mediator's Final Bill 164.75

Aug-14-18 Copying - Confidential Mediation Brief. 98 @ 24.50
25

Sep-27-18 Copying - Amended Notice of Early 0.75
Arbitration Conference. 3 @ .25
Totals  $190.00
Total Fee & Disbursements

Previous Balance
Previous Payments

Balance Now Due

TAX ID Number 82-1847362

PAYMENT DETAILS
Jul-02-18 . Final Payment for Inv1121 - Chk#22
Total Payments

$11,130.00
1,928.25
1,928.25

$11,130.00

1,928.25

$1,928.25

JAGO1908



Christopher M. Young, PC
2460 Professional Court, #200

Las Vegas, NV 89128 USA
Ph:(702) 240-2499 Fax:(702) 240-2489
Todd Swanson
10120 W. Flamingo Rd
#4333
Las Vegas, NV
89147
File #:
Attention: Todd Swanson Inv #:
RE: Folino v. Lyons Development, LLC
DATE DESCRIPTION HOURS AMOUNT
Nov-06-18 Teleconference with Mediator Floyd Hale 0.20 55.00
regarding settlement.
Dec-20-18 Review/analyze Notice from Plaintiff's counsel 0.30 82.50
regarding service of process on Lyons,
including correspondence.
Communicate - teleconference with Plaintiff's 0.30 82.50
counsel regarding Answer and request 0
accept service on client Swanson.
Jan-04-19 Review/analyze correspondence from (.20 55.00
Plaintiff's counsel regarding request to Accept
Service with Affidavit of Service on Lyons
Development.
Communicate - teleconference with client 0.30 32.50
regarding acceptance of services and status of
case, future activity.
Jan-07-19 Communicate - Teleconference with client 0.40 110.00
regarding current status, intent to Answer
lawsuit, and acceptance of service.
Jan-10-19 Review and execute Acceptance of Affidavit of 0.20 55.00
Service.
Jan-23-19 Review Plaintiffs' Complaint for pleading 1.80 495.00

deficiencies and preparing preliminary outline

Lk

0300.003

1195

LAWYER

CMY

CMY

CMY

CMY

CMY

CMY

CMY

CMY

JA001909



Invoice #:

Jan-24-19

Jan-25-19

1195 Page 2

for drafting Motion to Dismiss or for a More
Definite Statement under N.R.C.P. 12(b)(5).

Research and drafting argument supporting
Motion to Dismiss regarding failure to plead
fraud with specificity pursuant to N.R.C.P.
9(b) and related cases.

Review/analyze Plantiff's Complaint for
pleading deficiencies and preparing
preliminary outline for drafting Motion to
Dismiss or for a More Definite Statement
Under N.R.C.P. 12(b)(5).

Research and drafting argument supporting
Motion to Dismiss regarding failure to plead
fraud with specificity pursuant to N.R.C.P.
9(b) and related cases.

Research regarding standards and elements for
pleading claim under the Nevada Deceptive
Trade Practices Act.

Research regarding elements to plead cause of
action for Civil RICO.

Drafting argument regarding pleading
deficiencies in Plaintiffs' Deceptive Trade
Practice Act and Civil RICO claims.

Research regarding standards and elements for
pleading claim under the Nevada Deceptive
Trade Practices Act.

Research regarding elements to plead cause of
action for Civil RICO.

Draft/revise argument regarding pleading
deficiencies in Plantiffs' D'TPA and Civil
RICO claims.

Research and drafting argument that Todd
Swanson, individually, is not a proper
defendant because transaction was between the
Folinos and Lyons Development, LLC.

Drafting argument that Plaintiffs’ punitive
damages prayer is not supported by the
pleadings.

Review. revise and finalize brief for filing.

4.10

1.80

4.10

1.56

1.50

1.60

1.50

April 8,2019
1,025.00 JTH
450.00 JTH
1,025.00 JTH
375.00 JTH
575.00 JTH
850.00 JTH
375.00 JTH
575.60 JTH
850.00 JTH
425.60 JTH
400.00 JTH
375.00 JTH

JA001910



Invoice #:

Feb-25-19

Mar-18-19

Mar-25-19

Apr-01-19

Apr-02-19

1195

Page 3

Research and drafting argument that Todd
Swanson, individually, is not a proper
defendant transaction was between the Folinos
and Lyons Development, LLC.

Draft/revise argument that Plaintiff's punitive
damages prayer is not supported by the
pleadings.

Review/analyze and finalize brief for filing.

Review/analyze correspondence from client,
draft reply to client regarding hearing strategy.

Communicate - teleconference with client Dr.
Swanson regarding Motion to Dismuss,
continuance and strategy.

Communicate with Court regarding continue
of Motion to Dismiss; draft Notice of
Rehearing.

Review/analyze Plaintiff's Proposed Amended
Complaint.

Review/analyze Plaintiff's Opposition to
Motion to Dismiss and Counter-Motion to
Amend Pleadings. Prepare outline for drafting
Reply.

Draft/revise Reply regarding fraud and
punitive damages.

Review/analyze Plaintiff's Request for
Exemption.

Research regarding Nevada standards for
asserting alter cgo and piercing the corporate
veil.

Draft/revise argument regarding alter ego and
finalizing Reply for filing and delivery to
Judge Crockett.

Totals

DISBURSEMENTS

Feb-07-19

Copying - Request for Exemption from
Arbitration. 6 (@ .25

1.70

1.60

0.40

0.30

0.50

1.60

5.10

0.20

1.56

2.10

April 8,2019
425.00 ITH
400.00 JTH
375.00 JTH

82.50 CMY
110.00 CMY
82.50 CMY
137.50 CMY
400.00 JTH
1,275.00 JTH
50.00 JITH
375.00 JTH
525.00 JTH

JA0O1911



Invoice #: 1195 Page 4

Totals

Total Fee & Disbursements
Previous Balance

Previous Payments

Balance Now Due

TAX ID Number 82-1847362

PAYMENT DETAILS
Nov-08-18 Payment for Inv#1150 - 0300.003

Total Payments

April 8,2019

$12,556.50
11,130.00
11,130.00

11,130.00

$11,130.00

JA0D1912



Christopher M. Young, PC
2460 Professional Court, #200

Las Vegas, NV 89128 USA
Ph:(702) 240-2499 Fax:(702) 240-2489
Todd Swanson September 13, 2019
10120 W. Flamingo Rd
#4333
Las Vegas, NV
89147
File #: (300,003
Attention: Todd Swanson Inv #: §230
RE: Folino v. Lyons Development, LLC
DATE DESCRIPTION HOURS AMOUNT LAWYER
Apr-08-19 Communicate - Teleconference with client 0.10 27.50 CMY
regarding attendance at Motion to Dismiss
hearing.
Apr-09-19 Plan and prepare for and attend Defendant 3.00 825.00 CMY
Swanson's motion to Dismiss, Countermotion
to Amend Complaint at Regional Justice
Center.
Apr-10-19 Review/analyze Proposed Order regarding 0.10 27.50 CMY
Motion to Dismiss and Countermotion.
Communicate - teleconference with Plaintiff's 0.10 27.50 CMY
counsel regarding revisions to Order.
Apr-18-19 Review/analyze Notice of Entry of Order on 0.20 55.00 CMY
Motion to Dismiss.
May-15-19 Review/analyze Plaintiffs' filed First 0.90 225.00 JTH
Amended Complaint for drafting Renewed
Motion to Dismiss.
Research regarding economic loss doctrine. 2.70 675.00 JTH
Draft/revise argument regarding dismissal of 3.10 775.00 JTH

second claim for negligent misrepresentation
based on bar on tort claims for purely
economic loss.

JAC01913



Invoice #:

May-20-19

May-21-19

May-23-19

Jun-24-19

Jul-03-19

Jul-18-19

Jul-29-19

Jul-30-19

Aug-05-19

1230

Page 2

Research regarding dismissal pursuant to
N.R.S. Chapter 113.

Draft/revise argument that Plaintiff's Fourth
Claim for failure to disclose pursuant to N.R.S.
Chapter 113.

Review/analyze and finalize Motion to
Dismiss for filing.

Review/analyze Notice of Hearing for July 11,
2019 from Department 24.

Draft/revise correspondence to client regarding
Motion to Dismiss, and review of Notice of
Hearing.

Review/analyze Plaintiff's Opposition to
Motion to Dismiss and framing argument for
Reply.

Review/analyze cases cited by Plaintiffs'
regarding applicability of economic loss
doctrine and drafting reply regarding same.

Review/analyze Plaintiffs' argument that
Defendants violated N.RS. Chapter 113
disclosure requirements and analysis of cited
cases.

Draft/revise reply argument that N.R.S.
Chapter 113 and related cases warrant
dismissal of Plaintiffs' Fourth Claim.

Review/analyze and finalize reply for filing.

Plan and prepare for and attend motion to
dismiss hearing at the Regional Justice Center,
with travel.

Communicate - teleconference with
Department 24, Clerk regarding status of
Minute Order from July 18, 2019.

Draft/revise Order granting Defendant's
Motion to Dismiss Plaintiff's Second, Third,
Fifth, Sixth, and Seventh Causes of Action.

Communicate - Teleconference with Floyd
Hale regarding settlement status.

1.960

2.90

0.70

0.10

0.30

1.90

2.10

3.30

0.30

4.00

0.20

2.70

0.20

September 13, 2019

475.00 JTH
725.00 JTH
175.00 JTH
25.00 JTH
82.50 CMY
475.00 JTH
1,075.00 JTH
525.00 JTH
825.00 JTH
75.00 JTH
1,100.00 CMY
50.00 JTH
675.00 JTH
55.00 CMY

JAD01914



Invoice #:

1230

Page 3

Review/analyze Order and Findings of Fact.

Aug-15-19 Draft/revise Notice of Entry of Order on
Motion to Dismiss.
Totals
DISBURSEMENTS
Apr-10-19 Other - Parking
Apr-18-19 Copying - First Amended Complaint. 75 @ .25
Apr-24-19 Lewis St. Garage - Parking
Apr-30-19 Payment f{or Inv# Inv# 37022860
Jun-05-19 Copying - Plaintiff's Opposition to Defendants’
Motion to Dismiss Plaintiff's First Amended
Complaint. 13 @ .25
Jul-01-19 Copying - CLS Documents 555 @ .15
Jul-19-19 Other - Parking
Jui-31-19 Swanson - Drop Motion Binder off for
Hearing
Sep-13-19 Lewis 5t Garage Las Vegas
Totals
Total Fee & Disbursements
Previous Balance
Previous Payments
Balance Now Due
TAX ID Number 82-1847362
PAYMENT DETAILS
Apr-19-19 Payment for Inv#1195 - 0030.003

Total Payments

September 13,2019

0.60 165.00

0.20 55.00

3590  $9,195.00

24.00
18.75

21.00
63.56
3.25

83.25
18.00
35.03

18.00

$284.84

CMY

MY

$9,479.84
12,556.50
12,556.50

$9,479.84

12,556.50

$12,556.50

JA001915



Todd Swanson

Christopher M. Young, PC
2460 Professional Court, #200

Las Vegas, NV 89128 USA

Ph:(702) 240-2499

10120 W. Flamingo Rd

#4333
Las Vegas, NV
89147

Attention: Todd Swanson

RE: Folino v. Lyons Development, LLC

DATE

Sep-20-19

Sep-24-19

Oct-02-19

Oct-04-19

Nov-06-19

Nov-(7-19

Nov-08-19

Nov-26-19

DESCRIPTION

Review/analyze Affidavit of Aaron Hawley,

with Rakeman Plumbing, make edits, revisions

and discuss with Jay Motion to Dismiss.

Review/analyze Motion to Dismiss, including
final revisions, and edits by lead counsel, and
finalize Motion for Filing.

Review/analyze Notice of Hearing.

Review/analyze Plaintiff's Opposition to
Defendant's Motion to Dismiss with analysis
and discussion with associates for response.

Plan and prepare for summary judgment
hearing including review of all briefs and
prepare outline of oral argument.

Appear for/attend Oral hearing on Defendant
Swanson's Motion to Dismiss Summary
Judgment at the Regional Justice Center.

Communicate - teleconference with client
regarding Motion for Summary Judgment
Hearing, case status and future litigation
activity. '

Review/analyze Plaintiff's N.R.C.P. 16.1 List
of Witnesses and Production of Documents.

Fax:(702) 240-2489

HOURS

0.60

1.50

0.10

0.50

1.56

2.00

0.30

0.20

March 23, 2020

File #:
Inv #:

AMOUNT

165.00

412.50

27.50

137.50

412.50

550.00

82.50

55.00

AT A5 £
G3064.003

1277

LAWYER

CMY

CMY

CMY

CMY

CMY

CMY

CMY

CMY

JACO1916



Invoice #:

Dec-10-19

Dec-11-19

Dec-23-196

Mar-03-20

1277

Page 2

Communicate - extended teleconference with
client regarding case status, strategy and Offer
of Judgment.

Communicate - teleconference with associate
regarding Discovery responses.

Review/analyze of Request for Production and
Interrogatory answers to client before serving.

Communicate - teleconference with Jeff
Galliher regarding discovery responses.

Attend defendant Swanson's motion to dismiss
hearing at Regional Justice Center

Telephone call with Client regarding outcome
of hearing

Totals

DISBURSEMENTS

Aug-31-19

Sep-15-19

Oct-15-19
Nov-07-19

Nov-20-19

Nov-22-19

Nov-30-19

Runner Services - 7-23-19 - Pick Up Minute
Order

Runner Services - 8-6-19 - Submit Order to
Chambers

Filing Fee

Filing Fee

NVEfile

Final Invoice for Mediation Services -
0300.003

Copying - Plaintiff's Intiial List of Witnesses.
63 @ .25

Copying - Plaintiff's First Set of Interrogatories
to Todd Swanson - Trustee 9 @ .25

Copying - Plaintiff's Frist Set of Request for
Admissions to Todd Swanson - Trustee 9 @
25

Copying - Plaintiff's First Set of Request for
Production of Documents to Todd Swanson -
Trustee 10 @ .25

Copying - Plaintiff's First set of Requset for
Admission - Todd Swanson and Lyon
Developement. 20 @ .25

Copying - Plaintiff's First Set of Request for
Production of Documents - Todd Swanson and
Lyon Developement. 20 @ .25

Runner Service for November 2019

0.30

0.20

0.60

0.10

1.50

0.30

9.70

$2,667.50

March 23, 2020

29.10
36.44
3.50
3.50
3.50
49.50
15.75
0.90

2.25

2.50

5.00

5.00

35.03

CMY

CMY

CMY

CMY

MY

CMY

JA001917



Invoice #: 1277 Page 3
Courier Expense
Dec-09-19 Parking @ court house
Dec-16-19 Lewis Street Garage Las Vegas, Nevada

Mar-03-20 Parking

Totals

Total Fee & Disbursements
Previous Balance
Previous Payments

Balance Now Due

TAX ID Number 82-1847362

PAYMENT DETAILS
Oct-07-19 Payment for Inv#1230 - 0030.003 - CK#26
Total Payments

March 23, 2020

35.03
9.00
15.00
9.00

$260.00

$2,927.50
9,479.84
9,479.84

' $2,927.50

9,479.84

JA001918



EXHIBIT D



Todd Swanson, M.D.

Through 02/05/20

A Professional Corporation Of Counsel to
The Galliher Law Firm

Re: Swanson, et al. adv. Folino

9/6/19

9/17/19

9/19/19

9/20/19

9/26/19

10/28/19

- 10/29/19

JTH

JTH

JTH

JTH

JTH

o

JTH

Emails (2x) to and from Nicky Whitfield regarding
Rakeman Plumbing interactions prior to closing

Emails (3x) to and from Todd Swanson regarding
Aaron Hawley (Rakeman Plumbing) affidavit to

- accompany Motion to Dismiss/Motion for

Summary Judgment regarding Folino’s Second
Amended Complaint

Meeting with Aaron Hawley and Rocky Gerber
(Rakeman Plumbing) regarding February service

- and repair of water leak and May 23, 2017 invoice,

for drafting affidavit to accompany Motion to
Dismiss/Motion for Summary Judgment regarding
Folino’s Second Amended Complaint

Further communication with Aaron Hawley,
drafting and revising affidavit to accompany
MTD/MSIJ Folino’s Second Amended Complaint

Draft and revise MTD/MSJ Folino’s Second
Amended Complaint regarding Folino’s claims for
fraud and violation of NRS Chapter 113

, Review Folino’s Oppoksition. Outline issues for
- Reply

Research NRCP 11 and NRS 18.010 regarding
Folino’s Motion for Sanctions

Tel: 702-735-0049 Fax: 702-735-0204

GALLIHER LEGAL PC

Via Electronic Mail
0.3 81.00
0.4 108.00

14 378.00
1.1 297.00
6.3 1701.00
1.8 486.00
1.5 405.00

1850 East Sahara Avenue, Suite 107 Las Vegas, Nevada 89104

JA001920



GALLIHER LEGAL PC

A Professional Corporation Of Counsel to
The Galliher Law Firm

10/29/19  JTH  Draft Reply in support of MTD/MSJ and 37 999.00
‘ Opposition to Motion for Sanctions i

10/30/19 JTH Final revisions to Reply and Opposition for filing 0.9 243.00
and hand-delivery to Judge Crockett

11/7/19 JTH Preparation for and attend hearing on our Motionto = 2.2 - 594.00
- Dismiss Plaintiffs’ Second Amended Complaint

11/26/19 JLG Meeting with CMY re: facts of case, current status 1.0 270.00
‘ and future handling;
11/27/19  JLG  Prepare for and attend Early Case Conference with 1.0 270.00
‘ - opposing counsel

12/3/19 JLG TCW Jay Hopkins re: status of case and future 0.3 81.00
handling;

12/9/19 JTH Telephone call to Dr. Swanson regarding Plaintiffs’ = 0.2 54.00
discovery requests

12/19/19 LG Multiple communications with OC re: consolidation 0.5 135.00
of depositions of TS, Shiraz Trust and Lyons
development. E-mail to client re: same.

12/20/19  JLG  Draft and finalize Defendants initial list of 55 1485.00
witnesses and documents pursuant to NRCP 16.1 :

12/23/19 JLG  Finalize responses to ‘Inte‘rrogator‘ies and Requests 6.0 1620.00
for Admissions served on all 3 defendants. Serve
same upon Plaintiff’s counsel

1/6/20 JTH  Pre-deposition meeting with Dr. Swanson and JLG 2.5 675.00
1/6/20 JLG Prép client for depo‘sition‘ - 25 675.00
1/7/20 JLG  Multiple e-mail communications with OC re: 05 135.00
‘ - rescheduling of witness depositions ﬁ -
1/14/20 JLG  Receipt and review of multiple declarations of 04 N/C

} ~service of various notices of deposition. o
1/14/20 JLG Receipt of documents and telephone conversation 0.4 - 108.00
- with Dr. Swanson re: SDT served upon Nicky 5 *
- Whitfield

1850 East Sahara Avenue, Suite 107 Las Vegas, Nevada 89104
Tel: 702-735-0049 Fax: 702-735-0204

JAOC1921



GALLIHER LEGAL PC

A Professional Corporation Of Counsel to
The Galliher Law Firm

1/14/20 JLG  Receipt and review of correspondence form Darren 0.3 N/C
Welsh, counsel for Sher and Contenta re: deposition
scheduling ‘ ; ‘
1/14/20 JLG  Receipt and review of Plaintiffs 2" supplement to 2.0 - 540.00
 NRCP 16.1 production (Berkshire Hathaway docs)
1/15/20 JLG Receipt and review of Plaintiffs 3™ supplement to 1.8 486.00
NRCP 16.1 production (The Ridges Community
; Association docs) ‘ ‘
1/21/20 JLG Receipt and review of Plaintiffs 4™ supplement to 1.5 - 405.00
NRCP 16.1 production
1/23/20 JLG Prepare and serve Defendant’s First Supplementto 1.2 324.00
NRCP 16.1 disclosure ‘ ‘
1/24/20 JLG  Defend deposition of Todd Swanson 8.0 2160.00
1727720 JLG Receipt and review of Plaintiffs 5" supplement to 2.0 540.00
‘ NRCP 16.1 production (Uponor docs) ‘
1/27/20 JLG  Receipt and review of additional documents from 35 - 945.00
client re: Blue Heron. Prepare and file Defendants’
~ Second Supplement to NRCP 16.1 disclosure ~
1/28/20 JLG Telephone conference with OC and counsel for 0.4 108.00
Berkshire Hathaway re: depositions of Ivan Sher ‘
| and Kelly Contenta -
1/28/20 JLG  Receipt and review of notices of deposition for Ivan 0.2 ' 54.00

 Sherand Kelly Contenta . - R
1/29/20 JLG Prepare for and defend deposition of Nicky 4.0 1080.00
Whitfield , :
1/31/20 "JLG  Prepare for and attend deposition of William 2.0 - 540.00

: “Rocky” Gerber ‘ ; , ;
1/31/20 JLG Prepare for and attend deposition of Aaron Hawley 3.0 - 810.00

TOTAL 70.3 18792.00
Total: 18792.00
Retainer on deposit: 0.00
Total due this bill: 18792.00

Please make checks payable to “GALLIHER LEGAL PC” Tax ID # 82-2688661

1850 East Sahara Avenue, Suite 107 Las Vegas, Nevada 89104
Tel: 702-735-0049 Fax: 702-735-0204

JA001922



GALLIHER LEGAL PC

A Professional Corporation Of Counsel to
The Galliher Law Firm

Todd Swanson, M.D.

Via Electronic Mail
Through 03/10/20
Re: Swanson, et al. adv. Folino
2/4/20 LG Receipt and review of request for extension from 04 N/C
: OC. Forward same to client and co-counsel.
2/6/20 JLG Prepare for and defend continued deposition of Dr. = 3.5 945.00
~ - Swanson. TCW client re: same.
2/7/20 LG Rééeipt and review of stipulation regarding 0.3 - 81.00
extension of time for supplemental briefs and
hearing. Execute same for filing with the court.
2/1420  ILG Receipt and review of Plaintiff’s Supplemental 2.1 | 567.00

Brief and list of exhibits.

2/14/20 JLG  Review of deposition transcripts of A. Hawley and 1.9 513.00

W. Gerber, for relevance to Plaintiff’s Supplemental

. - Brief and Defendant’s Reply; - 7 e

2/17/20 LG Review of deposition transcripts of K. Contenta, N. 1.5 - 405.00

Whitfield and T. Swanson for relevance to

Plaintiff’s Supplemental Brief and Defendant’s

; Reply; o , o , ‘

2/14/20 JTH Detailed analysis of Plaintiffs’ Supplemental Brief 3.1 837.00

and prepare outline of potential arguments in ‘

response

2/18/20 JTH Begin detailed review of Plaintiffs’ Supplemental 2.7 - 729.00
; " List of Witnesses and Production of Documents «
- (5429 pp) for preparing Defendants’ Supplemental
Reply

2/18/20 JTH Strategy méeting with JLG re‘gafding structure of 3.0 810.00
‘ Supplemental Reply in light of Plaintiffs’
- arguments and mis-stated recitation of facts

2/20/20  JLG  Meeting with JTH regarding contents of PlaintifPs 3.0 810.00
‘ - Supplemental Brief and strategy for our Reply. ‘ ;

1850 East Sahara Avenue, Suite 107 Las Vegas, Nevada 89104
Tel: 702-735-0049 Fax: 702-735-0204
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GALLIHER LEGAL PC

A Professional Corporation Of Counsel to
The Galliher Law Firm

2/20/20 JTH  Continued analysis of Plaintiffs’ Supplemental 2.0 540.00
Production and all discovery, including depositions ‘
of Dr. Swanson, Aaron Hawley, Rocky Gerber,
- Nicky Whitfield and Ivan Sher, for deposition
- excerpts to support Defendants’ Supplemental

Reply o :

2/24/20 JTH Continued drafting and revising Defendants’ 4.9 - 1323.00
Supplemental Brief

2/25/20 JTH Continued drafting and revising Defendants’ 5.5 1485.00
Supplemental Brief :

2/28/20 JLG Receipt and review of text message printout from 0.9 243.00
- N. Whitfield. «
2/27/20 JLG  Draft and finalize supplemental brief to final form 7.0 - 1890.00
with JTH; File and serve brief and deliver courtesy
copy to Dept. 24; ; , ”
2/27/20 JTH Final strategy meeting w/ JLG regarding 5.0 - 1350.00
Supplemental reply

2/28/20 JLG Receipt and review of text message printout from 0.9 243.00
N. Whitfield. ‘ 5

3/3/20 B JTH Preparation with JLG and attend Hearing on Motion 1.5 " 405.00
- for Summary Judgment ~

3/3/20 JLG Prepare for and attend hearing on Defendants’ 1.5 405.00
Motion to Dismiss. Meeting with JTH re: same.

3/10/20 LG Réceipt and review of acceptance of service of 08  216.00
~ - amended deposition subpoena for Ashley Oakes-
 Lazosky. Draft correspondence to R. Graf re: same. |

TOTAL  FEES | C o sls 1379700
1/24/20  Deposition transcript — Todd Swanson Vol I ‘ - 1,40430
1/29/20 L - Deposition Transcript — Nicole Whitfield B 908.10
1/31/20 ' Deposition Transcript — Aaron Hawley - 586.85
1/31/20  Deposition Transcript — William Gerber 64149
2,/6/20' ~ Deposition Transcript - Todd Swanson VolII ~ 587.02
227/20  Copies—Courtesy binder for court A5 3ms0
TOTAL  COSTS . 46526

1850 East Sahara Avenue, Suite 107 Las Vegas, Nevada 89104
Tel: 702-735-0049 Fax: 702-735-0204

JA0D1924




GALLIHER LEGAL PC

A Professional Corporation Of Counsel to
The Galliher Law Firm

Total Fees: 13797.00
Total Costs: 4165.26
Retainer on Deposit: 0.00
Balance Forward: 0.00
Total due this bill: 17962.26

Please make checks payable to “GALLIHER LEGAL PC” Tax ID # 82-2688661

1850 East Sahara Avenue, Suite 107 Las Vegas, Nevada 89104
Tel: 702-735-0049 Fax: 702-735-0204

JAC01925



Todd Swanson, M.D.

Through 04/15/20

GALLIHER LEGAL PC

A Professional Corporation Of Counsel to
The Galliher Law Firm

Re: Swanson, et al. adv. Folino

2/20/20

2/26/20

4/6/20

4/7/20

4/7/20

4/9/20

4/10/20

4/10/20

4/14/20

4/14/20

JTH

JTH

JLG

JLG

 JTH

JTH

JLG

JTH

JLG

- ILG

1850 East Sahara Avenue, Suite 107 Las Vegas, Nevada 89104

Via Electronic Mail
Begin drafting Defendants’ Supplemental Reply 53 1431.00
Finalize drafting and revising Defendants’ 47 1269.00
Supplemental Reply
Review of file materials in preparation for 0.8 £ 216.00
scheduled hearing.
Prepare for and attend continued hearing on 3.0 - 810.00

Defendant’s motion for summary judgment; TCW

client re: same.

~ Attend heafing on Defendants’ Motion for

Summary Judgment

Drafting Findings of Fact and Conclusions of Law
as directed by Judge Crockett

Bégin draft of motion for attorney’s fees and costs.

Revising Findings of Fact and Conclusions of Law.

- Supplemental research regarding fraud claims being

derivative of concealment claims under NRS

Chapter 113

Legal research re: availability of fees from

inception of suit for inclusion in motion for fees and
costs.

Continue dfafting of motion for attorney’s fees and

~ costs including review of record and filed papers.

Tel: 702-735-0049 Fax: 702-735-0204

2.5

‘  6.'5

3.0

53

1.1

3.6

675.00

- 1755.00
810.00

1431.00

1297.00

- 972.00

JA001926



GALLIHER LEGAL PC

A Professional Corporation Of Counsel to
The Galliher Law Firm

4/15/20 JTH  Finalizing Findings of Fact and Conclusions of Law 3.4 918.00

4/15/20 JLG Make edits to motion for aﬁorney’s fees and costs; 2.5 675.00
- Forward same to JTH for review and comment. ‘

4/17/20 JLG Revise and edit Order Dismissing Suit and forward 1.2 324.00
same to Plaintiffs’ counsel for review.

4/17/20 JLG Assemble declaration and exhibits and revise and 2.1 567.00
' edit motion for attorney’s fees and costs to final
. form and file and serve same. n
TOTAL FEES - 45.0  12150.00

Total Fees: 12150.00
Retainer on Deposit: 0.00
Balance Forward: 0.00
Total due this bill: 12150.00

Please make checks payable to “GALLIHER LEGAL PC” Tax ID # 82-2688661

1850 East Sahara Avenue, Suite 107 Las Vegas, Nevada 89104
Tel: 702-735-0049 Fax:' 702-735-0204

JACO1927
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GALLIHER LEGAL P.C.
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
11/26/2019 1:51 PM
Steven D. Grierson

CLERK OF THE COUE&
oS M
GALLIHER LEGAL P.C. !

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078
1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jgalliher@galliherlawfirm.com
Attorneys for Defendants
DISTRICT COURT

CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual, and
NICOLE FOLINO, an individual;

CASE NO.: A-18-782494-C
DEPT. NO.: XXIV

Plaintiffs,

V.

)
)
)
)
)
)
)
TODD SWANSON, an individual; )
TODD SWANSON, Trustee of the )
SHIRAZ TRUST, a Trust of unknown )
originy, LYONS DEVELOPMENT, )
LLC, a Nevada limited liability )
company; DOES I-X and ROES I-X, )
)

)

)

Defendants.

TO: ALL PARTIES AND THEIR RESPECTIVE COUNSEL OF RECORD
PLEASE TAKE NOTICE that JEFFREY L. GALLIHER, ESQ. of GALLIHER LEGAL P.C.
has associated with CHRISTOPHER M. YOUNG and JAY T. HOPKINS, ESQ. of CHRISTOPHER
M. YOUNG, PC, as counsel for defendants herein.
117
11/
e
vy

JA001929

Case Number: A-18-782494-C



GALLIHER LEGAL P.C.
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

O 0 N1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

It is respectfully requested that a copy of all future documents in this action be served upon each of]

the undersigned counsel.

DATED this 26th day of November 2019.

CHRISTOPHER M. YOUNG, PC

/s/ Christopher M. Young
Christopher M. Young, Esq.
Nevada Bar Number 7961
Jay T. Hopkins, Esq.

Nevada Bar Number 3223
2640 Professional Court, #200
Las Vegas, Nevada 89128
Attorney for Defendants

GALLIHER LEGAL, P.C.

/s/ Jeffrey L. Galliher

Jeffrey L. Galliher, Esq.
Nevada Bar Number 8078

1850 E. Sahara Avenue, Ste. 107

Las Vegas, Nevada 89104
Attorney for Defendants

JA001930




GALLIHER LEGAL P.C.
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

[ - R OO B

N0 1 Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of CHRISTOPHER M. YOUNG PC, and that
service of a true and correct copy of the above and foregoing NOTICE OF ASSOCIATION OF
COUNSEL was served on the 26th day of November 2019, to the following addressed parties by:
_____ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
__ Facsimile, pursuant to EDCR 7.26 (as amended)

Electronic Mail/Electronic Transmission
__ Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of , 2019, acknowledged by,

Rusty Graf, Esq.

Black & Lobello

10777 W. Twain Ave., 3™ Floor
Las Vegas, Nevada 89135
Attorneys for Plaintiffs

/s/Myra Hyde
An employee of CHRISTOPHER M. YOUNG PC

JAD01931
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O a3 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ELECTRONICALLY SERVED
12/11/2019 10:17 AM

CHRISTOPHER M. YOUNG, ESQ.
Nevada Bar No. 7961

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyoung(@cotomlaw.com
javthopkins@gmail.com

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jgalliher@galliherlawfirm.com

Attorneys for Defendants

DISTRICT COURT

CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE]
FOLINO, an individual,

Plaintiff(s),
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES I through X,

Defendant(s).

TO:
TO:

JOSEPH FOLINO and NICOLE FOLINO,

CASENO.: A-18-782494-C
DEPT. NO.: XXIV

OFFER OF JUDGMENT

Plaintiffs

RUSTY J. GRAF, ESQ., Attorney for Plaintiffs

PLEASE TAKE NOTICE that pursuant to the provisions of NRCP 68 and Chapter 17

of the Nevada Revised Statutes, Defendants,

TODD SWANSON, individually, TODD

1of2

JAD01933

Case Number: A-18-782494-C




N O O )

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

SWANSONg as Trustee of the SHIRAZ TRUST, the SHIRAZ TRUST, and LYON
DEVELOPMENT, LLC, by and through their attorneys of record, CHRISTOPHER M.
YOUNG, ESQ., JAY T. HOPKINS, ESQ. and JEFFREY L. GALLIHER, ESQ., hereby offers
to have judgment taken against them in the total sum of ONE HUNDRED FIFTY
THOUSAND DOLLARS AND ZERO CENTS ($150,000.00). This offer is inclusive of costs,

fees and interest.

DATED this 11th day of December, 2019.

/s/ Jeffrey L. Galliher

CHRISTOPHER M. YOUNG, ESQ.
Nevada Bar No. 7961

JAY T. HOPKINS, ESQ.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128

Tel: (702) 240-2499

Fax: (702) 240-2489
cyoung(@cotomlaw.com
jaythopkins@gmail.com

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jgalliher@galliherlawfirm.com

Attorneys for Defendants
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CERTIFICATE OF E-SERVICE
Pursuant to Nevada Rules of Civil Procedure 5(b), Administrative Order 14-2, and
N.E.F.C.R. 9, I hereby certify that on the 11th day of December, 2019, I caused the foregoing
OFFER OF JUDGMENT to be electronically filed and e-served on counsel as follows:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3" Floor
Las Vegas, Nevada 89135
rgraf@blacklobello.law
swilson@blacklobello.law

/s/ Myra Hyde
An Employee of
CHRISTOPHER M. YOUNG, PC

H:\Open Case Files\0300.003\PLEADING\16.1
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EXHIBIT G



DECLARATION OF JEFFREY L. GALLIHER

I, Jeffrey L. Galliher, declare as follows:

1. 1am an attorney duly admitted to practice before this Court. I am the principal of
Galliher Legal P.C., Of Counsel to the Galliher Law Firm and counsel for all
Defendants herein.

2. This Declaration is made in support of Defendants’ Motion for Attorney’s Fees and
Costs. I have personal knowledge of the attorney fees incurred by my firm in defense
of Defendants in this case. The amount of attorney’s fees incurred by Defendants is
$44,739.00. This amount is true and correct to the best of my knowledge and belief,
These attorney’s fees have been necessarily and actually incurred and paid in this
action. True and correct copies of the billings are attached hereto as Exhibit A.

3. My educational and professional background is as follows: I am a solo practitioner Of
Counsel to The Galliher Law Firm. [ was previously a partner in the law firms of
Cobeaga Tomlinson, LLP, Ham Galliher, LLP and Buckley King, LLP. I graduated
from the Sandra Day O’Connor College of Law at Arizona State University. I have
been admitted in Nevada since 2003 and was admitted in Indiana from 2010-2013. 1
have served as an Alternate Municipal Court Judge for the City of Las Vegas and as a
court-appointed Arbitrator for the Eighth Judicial District Court since 2015. [ have
tried approximately 30 cases to verdict, including two with this very court. I am rated
AV/Preeminent in Litigation by Martindale-Hubbell,

4. 1 was retained to represent defendants as lead counsel in December of 2020. Since that
time [ have performed legal work relevant to this case, including, but not limited to

responding to all of Plaintiff’s propounded written discovery, making Defendants’

JA001937



mnitial disclosures pursuant to NRCP 16.1 and all supplements thereto, preparing for
and defending or otherwise participating in the depositions of Dr. Swanson (twice), his
assistant (Nikki Whitfield). two employees of Rakeman Plumbing (Aaron Hawley and
William Gerber) and two of the selling agent’s team (Ivan Sher and Kelly Contenta),
preparation of Defendants” response 1o Plaintiffs’ supplemental brief and preparing for
and appearing at two motion hearings.

In addition, I have contracted for the services of attorney Jay T. Hopkins, Esq. to assist
in the defense of this case. Mr. Hopkins™ time is billed though my firm or through
CHRISTOPHER M. YOUNG P.C.. as appropriate to the timing and circumstances
Attached to the motion for fees and costs are copies of my firm’s invoices. including
time entries, incurred in the defense of this case.

I declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct.

DATED this _[7]  day of April 2020.

ffrey \Lf)al iher ;"
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EXHIBIT H



DECLARATION OF CHRISTOPHER M. YOUNG

I, Christopher M. Young, declare as follows:

1. Iam an attorney duly admitted to practice before this Court. I am the principal of
Christopher M. Young P.C_, and counsel for all Defendants herein.

2. This Declaration is made in support of Defendants’ Motion for Attorney’s Fees and
Costs. I have personal knowledge of the attorney fees incurred by my firm in defense
of Defendants in this case. The amount of attorney’s fees paid to my firm and incurred

by Defendants is $37,282.50. Costs incurred are $739.59 (disbursements on invoices)
plus $2,035.00 (pre-litigation mediation). This amount is true and correct to the best
of my knowledge and belief. These attorney’s fees have been necessarily and actually
incurred and paid in this action. True and correct copies of the billings are attached
hereto as Exhibit A (Invoice #s 1121, 1150, 1195, 1230,1277) between February 2018
to present) .

3. My educational and professional background is as follows: I am a solo practitioner for
Christopher M. Young, PC. 1 began my Nevada career with Beckley, Singleton
Jemison, Cobeaga & List. Thereafter I was a partner in the law firms of Cobeaga
Tomlinson and The Cobeaga Firm from 2003-2017. 1 graduated from Stanford
University A.B., The University of Houston Law Center J.D, and Temple University
Beasley School of Law L L.M. I have been admitted in Texas since 1994 and Nevada
since 2001. I have served as an as a court-appointed Arbitrator and Short Trial Judge
since 2005 for the Eighth Judicial District Court.

4. 1was retained to represent defendants in January of 2018.
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5. Since that time, I have performed legal work relevant to this case, including, but not
limited to a pre-litigation mediation with Floyd Hale, and the filing of three motions to
dismiss.

6. Attached to the motion for fees and costs are copies of my invoices, including time
entries, incurred in the defense of this case.

7. 1 declare under penalty of perjury under the law of the State of Nevada that the
foregoing is true and correct.

yd
DATED this / ?L/M day of April 2020.
HF——

W —
N
f‘hristophe% oung
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GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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Christopher M. Young, Esq.
Nevada Bar No. 7961

Jay T. Hopkins, Esq.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499

Fax: (702) 240-2489
cvoung(@cotomlaw.com
jaythopkins@gmail.com

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jgalliher@galliherlawfirm.com

Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE
FOLINO, an individual,
CASENO.: A-18-782494-C
Plaintiff(s), DEPT. NO.: XXIV

V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a Nevada limited|
liability company; DOES I through X; and ROES
[ through X,

Defendant(s).

DEFENDANTS’ VERIFIED MEMORANDUM OF COSTS AND DISBURSEMENTS

Pursuant to NRS 18.020, NRS 18.005, NRS 18.110 and NRCP 68 Defendants, TODD
SWANSON, an individual; TODD SWANSON, Trustee of the SHIRAZ TRUST; SHIRAZ TRUST,

a Trust of unknown origin; LYON DEVELOPMENT, LLC, (hereinafter referred to as

1
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GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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“Defendants”) by and through their counsel of record CHRISTOPHER M. YOUNG, ESQ., and JAY
T. HOPKINS, ESQ., of the law firm of CHRISTOPHER M. YOUNG, PC, and JEFFREY L.
GALLIHER, ESQ., of the law firm of GALLIHER LEGAL P.C., hereby moves this court to
recover costs of suit. These costs were actually incurred and are reasonable in amount.

Defendants are entitled to recover statutory interest on the above costs from the date the costs
were incurred through the date of entry of judgment pursuant to NRS 17.130 and Gibellini v. Klindt,
110 Nev. 1201, 885 P.2d 540 (1994). For purposes of the calculation of prejudgment interest, the
actual date or latest date each reasonable cost was incurred is set forth. Further, Defendants are

entitled to post-judgment statutory interest from the date of entry of judgment.

COST DATE TOTAL
1. Mediation deposit 7/16/18 $2,035.00
2. Runner 7/23/19 29.10
3. Runner 8/6/19 36.44
4. Filing fees 9/15/19 7.00
5. NVEFile 10/15/19 3.50
6. Mediation final bill 11/7/19 49.50
7. Copies 11/20/19 15.75
8. Copies 11/22/19 15.65
9. Runner 11/30/19 70.06
10. Deposition (Swanson I) 1/24/20 1404.30
11. Deposition (Whitfield) 1/29/20 908.10
12. Deposition (Gerber) 1/31/20 641.49
13. Deposition (Swanson II) 2/6/20 587.02

2
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GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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14. Copies 2/27/20

37.50

TOTAL COSTS $5840.41

DATED this 22nd day of April 2020.

GALLIHER LEGAL P.C.

/s/ Jeffrey L. Galliher

Jeffrey Galliher, Esq.

Nevada Bar No. 8078

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 22™ day of April 2020 and pursuant to NRCP 5(b), 1
deposited for mailing in the U.S. Mail a true and correct copy of the foregoing VERIFIED
MEMORANDUM OF COSTS AND DISBURSEMENTS postage prepaid and addressed to the]

GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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following:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3rd Floor
Las Vegas, Nevada 89135
rgraf@blacklobello.law
swilson@blacklobello.law

/s/ Kimalee Goldstein
An employee of Galliher Legal PC
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GALLIHER LEGALP.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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Christopher M. Young, Esq.
Nevada Bar No. 7961

Jay T. Hopkins, Esq.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499

Fax: (702) 240-2489
cyoung(@cotomlaw.com
jaythopkins@gmail.com

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jgalliher@galliherlawfirm.com

Attorneys for Defendants

DISTRICT COURT

CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE
FOLINO, an individual,

Plaintiff(s),
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a Nevada limited
liability company; DOES I through X; and ROES
[ through X,

Defendant(s).

Electronically Filed
4/22/2020 10:59 AM
Steven D. Grierson

CLERE OF THE COUE !;

CASENO.: A-18-782494-C

DEPT.NO.: XXIV

DEFENDANTS’ VERIFIED MEMORANDUM OF COSTS AND DISBURSEMENTS

Pursuant to NRS 18.020, NRS 18.005, NRS 18.110 and NRCP 68 Defendants, TODD

SWANSON, an individual; TODD SWANSON, Trustee of the SHIRAZ TRUST; SHIRAZ TRUST,

a Trust of unknown origin; LYON DEVELOPMENT, LLC, (hereinafter referred to as

1

Case Number: A-18-782494-C

JA0C01947




GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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“Defendants”) by and through their counsel of record CHRISTOPHER M. YOUNG, ESQ., and JAY
T. HOPKINS, ESQ., of the law firm of CHRISTOPHER M. YOUNG, PC, and JEFFREY L.
GALLIHER, ESQ., of the law firm of GALLIHER LEGAL P.C., hereby moves this court to
recover costs of suit. These costs were actually incurred and are reasonable in amount.

Defendants are entitled to recover statutory interest on the above costs from the date the costs
were incurred through the date of entry of judgment pursuant to NRS 17.130 and Gibellini v. Klindt,
110 Nev. 1201, 885 P.2d 540 (1994). For purposes of the calculation of prejudgment interest, the
actual date or latest date each reasonable cost was incurred is set forth. Further, Defendants are

entitled to post-judgment statutory interest from the date of entry of judgment.

COST DATE TOTAL
1. Mediation deposit 7/16/18 $2,035.00
2. Runner 7/23/19 29.10
3. Runner 8/6/19 36.44
4. Filing fees 9/15/19 7.00
5. NVEFile 10/15/19 3.50
6. Mediation final bill 11/7/19 49.50
7. Copies 11/20/19 15.75
8. Copies 11/22/19 15.65
9. Runner 11/30/19 70.06
10. Deposition (Swanson I) 1/24/20 1404.30
11. Deposition (Whitfield) 1/29/20 908.10
12. Deposition (Gerber) 1/31/20 641.49
13. Deposition (Swanson II) 2/6/20 587.02

2
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GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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14. Copies 2/27/20

37.50

TOTAL COSTS $5840.41

DATED this 22nd day of April 2020.

GALLIHER LEGAL P.C.

/s/ Jeffrey L. Galliher

Jeffrey Galliher, Esq.

Nevada Bar No. 8078

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
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GALLIHER LEGAL P.C
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the 22™ day of April 2020 and pursuant to NRCP 5(b), 1
deposited for mailing in the U.S. Mail a true and correct copy of the foregoing VERIFIED
MEMORANDUM OF COSTS AND DISBURSEMENTS postage prepaid and addressed to the

following:

Rusty Graf, Esq.

Shannon M. Wilson, Esq.

10777 West Twain Avenue, 3rd Floor
Las Vegas, Nevada 89135
rgraf@blacklobello.law
swilson@blacklobello.law

/s/ Kimalee Goldstein
An employee of Galliher Legal PC
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Electronically Filed
4/23/2020 7:51 AM
Steven D. Grierson

DISTRICT COURT CLERIK OF THE COU
CLARK COUNTY, NEVADA &“‘j ,g‘

Hkskok
Joseph Folino, Plaintiff(s) Case No.: A-18-782494-C
VS.
Todd Swanson, Defendant(s) Department 24
NOTICE OF HEARING

Please be advised that the Defendants' Motion for Fees and Costs in the above-entitled
matter is set for hearing as follows:
Date: June 09, 2020
Time: 9:00 AM

Location: Phoenix Building Courtroom - 11th Floor
Phoenix Building
330 S. 3" Street
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Ivonne Hernandez
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Ivonne Hernandez
Deputy Clerk of the Court

JAO01951
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BLACK & LOBELLO
Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669

10777 W. Twain Avenue, 3% Floor
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Electronically Filed
4/24/2020 10:57 AM
Steven D. Grierson

MRTX CLERK OF THE COU
Rusty Graf, Esq. ' ,

Nevada Bar No, 6322

BLACK & LOBELLO

10777 West Twain Avenue, 3" Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: (702) 869-2669

E-mail: rerafiblacklobello.Jaw
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH FOLINGQ, an individual and NICOLE | CASE NO.: A-18-782494-C
FOLINO, an individual, DEPT. NO.: XXIV
Plaintiff,
V- PLAINTIFFS’ MOTION TO RETAX
COSTS

TODD SWANSON, an individual;, TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin; | HEARING REQUESTED
LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES I through X,

Defendants.

COMES NOW, Plaintiffs JOSEPH FOLINO and NICOLE FOLINO, by and through
their attorney of record Rusty Graf, Esq., of Black & LoBello, hereby moves the Court to Retax
the Costs sought by Defendants in their Memorandum of Costs and Disbursements, filed with
this Court on April 22, 2020.

1
i
i
"
i
"
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BLACK & LOBELLO
Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 8697664

777 W Twain Avenue, 3" Floar
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This Motion is based upon the pleadings and papers on file in this action, the Points and

Authorities set forth here%k@! argument to be made by counsel at the time of the

DATED this,-78 day of April 2020.

Attorney for Plaintiffs

NOTICE OF MOTION

TO:  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that the undersigned will bring the foregoing PLAINTIFFS’
MOTION TO RETAX FEES AND COSTS for hearing before the above entitled Court on the

___dayof _» 2020, at the hour of a.m./p.m. in Department No. XXIV, or as soon

thereafter as Plaintiffs can he heard.
DATED this day of April 2020.

BLACK & L.O O

(702) 869-8801
(702) 869-2669 (fax)
rgraffwblacklobellolaw,
Attorney for Plaintiffs

lieh

i
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BLACK & LOBELLO

10777 W, Twain Avenue, 3™ Floar

Las Vegas, Nevada 89133
(702) 869-2801 FAX: (702) 869.2650
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L.

FACTUAL AND PROCEDURAL BACKGROUND

On August 17, 2018 Plaintiffs and Defendants conducted a mediation conference which
was unsuccessful in reaching a settlement agreement. On October 19, 2018, Plaintiffs filed their
initial Complaint. On February 4, 2019 Defendants filed their first Motion to Dismiss which was
denied, and the Court granted Plaintiffs leave to amend. On May 20, 2019, Defendants filed their
Motion to Dismiss Plaintiffs’ Amended Complaint. On July 18, 2019, the Court dismissed
several of Plaintiffs’ claims, but denied Defendants’ Motion to Dismiss as to Plaintiffs’ claims of

Fraud and Concealment in violation of NRS 113.

On September 4, 2019 Plaintiffs filed their Second Amended Complaint. Defendants’
Motion to Dismiss the Second Amended Complaint was heard by the Court on November 7,
2019, and the matter was ordered continued for this supplemental brief and production of
documents. The hearing was held on April 7, 2020 and the Court granted Defendants” Motion to
Dismiss the Second Amended Complaint. Thereafter, on April 22, 2020, Defendants filed a
Memorandum of Costs and Disbursements (“Memorandum™), requesting this Court award
$5,840.41 in costs they claim were incurred in this matter. However, many of the costs listed in

Defendants’ Memorandum are not compensable under Nevada law.

1.

LEGAL ARGUMENT

A, Legal Authority for Motion to Retax Costs

An adverse party who disputes the costs contained in a verified memorandum may

request the court determine the costs pursuant to NRS 18.110(4), which provides:

Within 3 days after service of a copy of the memorandum, the adverse
party may move the court, upon 2 days’ notice, to retax and settle the
costs, notice of which motion shall be filed and served on the prevailing

Page 3 of 11
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BLACK & LOBELLO

10777 W. Twain Avenue, 3* Floor

Las Vegas, Nevada 89135
(702) B69-8801 FAX: (702) 869-2659

|

party claiming costs. Upon the hearing of the motion the court or judge
shall settle the costs.

See NRS 18.110(4).

B. Legal Authority for Awarding Costs.

Costs may properly be recovered by a prevailing party pursuant to NRS 18.020, which

provides that Costs be allowed to the prevailing party in the following cases:

1. In an action for the recovery of real property or a possessory right
thereto.,

2. In an action to recover the possession of personal property, where the
value of the property amounts to more than $2,500. The value must be
determined by the jury, court or master by whom the action is tried.

3. Inan action for the recovery of money or damages, where the plaintiff
seeks to recover more than $2,500,

4. In a special proceeding, except a special proceeding conducted
pursuant to NRS 306.040.

5. In an action which involves the title or boundaries of real estate, or the
legality of any tax, impost, assessment, toll or municipal fine,
including the costs accrued in the action if originally commenced in a
Justice Court.

See NRS 18.020.

Neither costs nor attorney fees incurred incident to litigation may be recovered unless
authorized by statute or rule. Sun Realty v. Eighth Judicial Dist, Cr., 91 Nev. 774, 776, 542 P.2d
1072, 1074 (1975). Even in instances where a party is entitled to request its costs, the trial court
still retains discretion when determining the reasonableness of the individual costs to be
awarded. See U.S. Design & Const. Corp. v. International Broth. of Elec. Workers, 118 Nev. 458,
30 P.3d 170 (2002); See also Bergmann v. Boyce, 109 Nev. 670, 856 P.2d 560 (1993). “This
discretion should be sparingly exercised when considering whether or not to aliow expenses not
specifically allowed by statute and precedent.” Bergmann v. Boyce, 109 Nev. at 679. As such, the
trial court should exercise restraint because “statutes permitting recovery of costs, being in
derogation of the common law, must be strictly construed.” Jd. A strict construction of the statute

“requires that the phrase 'reasonable costs' be interpreted to mean actual costs that are reasonable,

Page 4 of 11
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BLACK & LOBELLO

10777 W. Twain Avenue, 3% Floor

L.as Viegas, Nevada 89135
(702) B69-8801 FAX: (702) 8692669

i

rather than a reasonable estimate or calculation of such costs based upon administrative

convenience." Gibellini v. Klindt, 110 Nev. 1201, 1206, 883 P.2d 540 {1994).

NRS 18.005 enumerates compensable costs as follows:

1.
2.

= o

0 oo

10.

1.
12.
13.
14.
13,

16.
17.

See NRS 18.003.

Clerks’ fees.

Reporters’ fees for depositiens, including a reporter’s fee for one copy of
each deposition.

Jurors’ fees and expenses, together with reasonable compensation of an
officer appointed to act in accordance with NRS 16.120.

Fees for witnesses at trial, pretrial hearings and deposing witnesses, unless
the court finds that the witness was called at the instance of the prevailing
party without reason or necessity.

Reasonable fees of not more than five expert witnesses in an amount of
not more than $1,500 for each witness, unless the court allows a larger fe
after determining that the circumstances surrounding the expert’s
testimony were of such necessity as to require the larger fee.

Reasonable fees of necessary interpreters.

The fee of any sheriff or licensed process server for the delivery or service
of any summons or subpoena used in the action, unless the court
determines that the service was not necessary.

Compensation for the official reporter or reporter pro tempore.

Reasonable costs for any bond or undertaking required as part of the
action.

Fees of a court bailiff or deputy marshal who was required to work
overtime.

Reasonable costs for telecopies.

Reasonabie costs for photocopies.

Reasonable costs for long distance telephone calls.

Reasonable costs for postage.

Reasonable costs for travel and lodging incurred taking depositions and
conducting discovery.

Fees charged pursuant to NRS 19.0333.

Any other reasonable and necessary expense incurred in connection with
the action, including reasonable and necessary expenses for computerized
services for legal research.

The Nevada Supreme Court has held that this statute must be strictly construed to allow

only the costs specifically enumerated therein, and only under the circumstances provided for in

the statute. See Bobby Berosini, Ltd v. People for the Ethical Treatment of Animals, 114 Nev.

1348, 1352-53, 971 P 2d 383 (1998). Applying these principles to the instant matter, Plaintiffs

respectfully submit that this Court should grant the Motion to Retax, as some of the costs

Page 5of 11
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BLACK & LOBELLO
Las Vegas, Nevada 89135
(702) 869-8801 FAX: {702) 869-2669

10777 W. Twain Avenue, 3% Floor

delineated in Defendants’ Memorandum of Costs and Disbursements are not recoverable under

applicable and relevant authority.

C. The Requested Costs Are Not Compensable Under NRS 18.005.

Here, the following costs are not compensable under NRS 18.003 and therefore should be

retaxed as non-recoverable:

i. Mediation Costs

Defendants” Verified Memorandum of Costs and Disbursements ask the Court to tax
Plaintiffs $2,084.50 for costs described as follows:
s 7/16/18 "Mediation deposit” $2,035.00
s 11/7/19 "Mediation final bill" $49.50
Here, these Mediation costs should be retaxed because (1) they are not enumerated under
NRS 18.005 or any other relevant statute and the Nevada Supreme Court has held that only the
fees and costs specifically enumerated by statute are compensable; (2) the Nevada Mediation
Rules suggest that mediation costs are intended to be split between the parties unless otherwise
stipulated; and (3) any argument by Defendants that these costs do fall under one of the
categories enumerated by NRS 18.005 is inapplicable as they were incurred prior to the litigation
of the matter. Further, Defendants do not cite any legal authority authorizing the taxing of such
costs, and Court is to use its discretion sparingly “when considering whether or not to allow

expenses not specifically allowed by statute and precedent”. See Bergmann, 109 Nev. at 679, 856

P.2d at 563-566.

First, Plaintiffs would reiterate that mediation costs are not specifically enumerated under
NRS 18.005. Therefore, Defendants’ only potential argument as to the validity of these costs is
that they fall under NRS 18.005(17) which states “any other reasonable and necessary expense

incurred in connection with the action” are compensable. (emphasis added) See NRS
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18.005(17). As stated above, mediation costs are not mentioned specifically by any provision of
NRS 18.005 and thus the Court is to use any discretion as to awarding these fees and costs
“sparingly”. These facts, combined with Defendants’ failure to cite any statutes or authority to
the contrary, are sufficient for the mediation costs to be retaxed. Arguendo, even if the Court did
determine that NRS 18.005(17) could potentially encompass some mediation costs, it would not
still not be applicable to the instant mediation costs because they were not a “necessary expense”

and they were not “incurred in connection with the action™ as required by the statute. Jd.

The mediation costs were not a “necessary expense” as required by NRS 18.005(17)
because mediation is an optional process that occurs prior to the commencement of litigation.
Neither Plaintiffs or Defendants were compelled to conduct a mediation, they freely determined
that they wished to do so. Therefore, the costs cannot be considered “necessary” as Defendants
could have declined to participate in mediation without forfeiting any rights or impacting the

subsequent litigation process in any manner.

Further, the mediation costs were not “incurred in connection with the action” as is also
required by NRS 18.005(17). /d. NRCP 3 states that “A civil action is commenced by filing a
complaint with the court.” See NRCP 3. In the instant action, Plaintiffs filed their Complaint on
October 19, 2018. See attached Exhibit 1, Plaintiffs* First Complaint. This is over two (2)
months after the Parties conducted the mediation conference, which occurred on August 17,
2018. Therefore, as the instant action was not commenced until October 19, 2018, mediation
costs incurred on August 17, 2018 cannot be “incurred in connection with the action™ as required
to be compensable under NRS 18.005(17). The action did not exist at the time these expenses
were incwrred. This is further validated by a letter that was sent by the mediator, Floyd A. Hale,
to both Plaintiffs and Defendants following the mediation conference. The letter summarized

what occurred during the conference and stated, “Since I anticipate that litigation will
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commence soon if there is no settlement, let me know your responses by September 4, 2018."

(emphasis added) See arrached Exhibit 2, August 20, 2018 Letter from Flovd A. Hale. Defendants
cannot rationally argue that the mediation costs were “necessary expense” which were “incurred
in connection with the action”, and therefore compensable under NRS 18.003, when the action

and thus the litigation process had not yet commenced.

Finally, though it is clear that the mediation expenses are not compensable under NRS
18.005, Plaintiffs would also note that consideration of this Court’s own Nevada Mediation
Rules weighs heavily against Plaintiffs® being taxed for these costs. Specifically, NMR 10(C)
states that the “fees and costs of the mediator are paid equally be the parties unless otherwise
stipulated”. See MMR 10(C). This demonstrates that the Court’s intention is for pre-litigation
mediation costs to be borne by both parties equally. There was no stipulation by the Parties as to

the mediation costs. Therefore, these costs should be retaxed.

ii. Runner Costs

Defendants’ Verified Memorandum of Costs and Disbursements ask the Court to tax

Plaintiffs $135.60 for costs described as follows:

s 7/23/19 "Runner” $29.10
* B8/6/19 "Runner" $36.44
« 11/30/19 "Runner" $70.06

The costs Defendants seek to recover for the use of Runners should also be retaxed
because (1) these costs are also not specifically enumerated by NRS 18.005; (2) the Court is to
use any discretion as to unenumerated costs “sparingly” and Defendants again do not cite any
legal authority authorizing the taxing of such costs; and (3) there is persuasive legal authority

which suggests that such costs are not compensable.
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Federal courts have consistently held that overhead costs, such as administrative fees,
supplies and the use of runners are not properly taxable. See, e.g., Warner Chilcoit Labs. Ireland
Ltd. v. Impax Labs., Inc., 2013 WL 1876441, ar *12 (D. N.J. April 18, 2013} (holding costs slip
sheets, tabs, binders, folders, redweld file pockets and labels. . . .constitute[d] attomey's overhead
and as such, [was] not taxable"); N.J Mfrs. Ins. Group v. Electrolux, Inc., 2013 WL 5817161, at
*12 (D. N.J. Qct. 21, 2013) (holding costs "for labels and binders, which constitute attorney's
overhead and as such, are not taxable"); J-Way Leasing, Lid. v. Am. Bridge Co., 2010 WL
816439, at *4 (N.D. Ohio March 4, 2010) ("[C]osts for marking exhibits are overhead expenses
and not taxable . . . ."); Butler v. Wright, 2010 WL 599387, ar *8 (M.D. FI. Feb 16, 2010)
(holding "operating overhead is not taxable"); Osorio v. Dole Food Co., 2010 W1, 3212065, at *7
(S.D. FI. July 7, 2010) ("Courts have held that costs for tabs and binders are not taxable costs
because they are subsumed within operating overhead.”); Van Voorhis v. Hillshorough Bd. of
County Comm'rs, 2008 WL 2790244, at *5 (M.D. FI. July 18, 2008) (finding cost of supplies
movant purchased from Staples was "subsumed within operating overhead and . . . not taxable.").

Again, as runner costs are not specifically mentioned under any of the provisions of NRS
18.005, Defendants’ only reasonable argument regarding these costs is that they fall under NRS
18.005(17). It’s implicit in both the language of the statute and its application in relevant case
law, that the Court analyzes whether non-specifically enumerated costs and fees are compensable
under NRS 18.005(17) by putting the burden on the party seeking to tax the costs to demonstrate
that those costs are reasonable and necessary (in addition to being incurred in connection with
the action). See Bergmann v. Boyce, 109 Nev. at 679; See U.S. Design & Const. Corp. v.
International Broth. of Elec. Workers, 118 Nev. 438, 50 P.3d 170 (2002); See Bobby Berosini,
Ltd v. People for the Ethical Treatment of Animals, 114 Nev. 1348, 1352-53, 971 P.2d 383

(1998), See also NRS 18.005¢17). The demonstration that unenumerated costs are reasonable and
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necessary must be sufficiently compelling as to persuade the Court that it is appropriate to
exercise discretion that the Nevada Supreme Court has directly stated should only be used
“sparingly” and deem the costs compensable. Jd. Here, runner fees is an unenumerated cost and
Defendants do not cite any legal authority which would either compel or reasonably persuade the
Court to exercise discretion meant to be used “sparingly”. Thus, the costs are not compensable
and should be retaxed.
HI.
CONCLUSION

Based on the foregoing reasons, Plaintiffs respectfully request that the Court grant their

Motion, and Retax and deny the costs contained in Defendants’ Memorandum of Costs and

Disbursements as outlined herein.

DATED this&day of April 2020,

BLACK & LOBELLO

' ratiablacklobgllo.law
Attorney for PW
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1 CERTIFICATE OF MAILING

2 Pursuant to NRCP 5(b), I certify that [ am an employee of BLACK & LOBELLO and
3 | that on the _2_’/” day of April 2020, 1 caused the above and foregoing document
4 PLAINTIFFS’ MOTION TO RETAX FEES AND COSTS to be served as follows:
s [ 1 by placing same to be deposited for mailing in the United States Mail in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;
6 h [X] by electronic service through Odyssey, Clark County Eighth Judicial District Court’s
7 electronic filing/service system;
8 Il [ ] pursuant to EDCR 7.26, to be sent via {acsimile;
9 || [ ] hand delivered
io || to the party or their attorney(s) listed below at the address and/or facsimile number indicated
I below:
11
12 Christopher M. Young, Esq.
Nevada Bar No. 7961
13 Jay T. Hopkins, Esqg.
14 Nevada Bar No. 3223

Christopher M. Young, PC
15 2640 Professional Court, #200
Las Vegas, Nevada 89128

Jeffrey L. Galliher, Esq.
17 Galliher Legal, P.C.
Nevada Bar No. §078
1850 E. Sahara Ave., #107
19 Las Vegas, NV 89104
Attorneys for Defendants

20

21 and that there is regular communication by mail between the place of mailing and the place(s) so
addressed.

22

y AZ:&,:‘) Tl 2

An Employee of Black & LoBello
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Las Vegas, Novada 89135
(702) 869-8801 FAX: (702) 869-2660

BLACK & LOBELLO

177 W, Twain Avenuge, 3 Floor

Electronically Filed |
10/9/2018 4.18 PM
Steven D, Grierson

COMP CLERE OF THE COU%E

Rusty Graf, Esq.

Nevada Bar No. 6322

Shannon M. Wilson, Esq.

Nevada Bar No. 13988

10777 West Twain Avenue, 3" Floor
Las Vegas, Nevada 89135
Telephone: (702) 869-8801
Facsimile: (702) 869-2669

E-mail: rgraf@blacklobello.Jaw
E-mail: swilson@blacklobello.law
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

JOSEPH FOLINO, 2n individual and NICOLE | CASENO,; ~ A-18-782494-C
FOLINO, an individual, . DEPT. NO.:
. Department 24
Plaintift,

V. COMPLAINT

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYONS DEVELOPMENT, LLC, a Nevada
limited liability company; DOES I through X;
and ROES [ through X,

Defendants.

Comes now, Plaintiffs JOSEPH FOLINO and NICOLE FOLINO, by and through Rusty
Graf, Esq. and Shannon M. Wilson, Esq., of Black & LoBelio, his attorneys of record, and for
his Complaint against Defendants asserts, alleges and complains as follows:
I.
PARTIES, JURISDICTION AND VENUE

1. Plamtiff, JOSEPH FOLINO (hereinatier “FOLINO” or collectively “FOLINOS”
or “PLAINTIFFS®) is, and at all times relevant hereto was, a resident of Clark County, Nevada,
2 Plaintitf, NICOLE FOLINO (hereinafter “FOLINO” or collectively “FOLINQS”

or “PLAINTIFFS™) is, and at all times relevant hereto was, a resident of Clark County, Nevada,
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3. Upon information and belief, TODD SWANSON, an individual (hereinafter
“SWANSON” or collectively “DEFENDANTS™), Defendant is, and at all times relevant hereto
was, a resident of Clark County, Nevada.

4. Upan information and belief, TODD SWANSON, as Trustee of the SHIRAZ
TRUST (hereinafter “SWANSON” or collectively “DEFENDANTS”), Defendant is, and at all
times relevant hereto was, a resident of Clark County, Nevada.

5. Upon information and belief, SHIRAZ TRUST , (hereinafier “SHIRAZ” or
collectively “DEFENDANTS”), Defendant is, and at all times relevant hereto was a lawful entity
believed to have been formed within the State of Nevada, and licensed to conduct business in
Clark County, Nevada,

6. Upon information and belief, LYONS DEVELOPMENT, LLC, a Nevada limited
liability company (hereinafter “LYONS” or collectively “DEFENDANTS™), Defendant is, and at
all times relevant hereto was a lawful entity formed within the State of Nevada, and licensed to
conduct business in Clark County, Nevada.

7. Defendants designated herein as Does I-X and Roes Entities I-X are individuals
and legal entities that are liable to Plaintiff for the claims set forth herein, including but not
liz’hited to, possible alter egos or successors-in-interest of Defendants. Certain transactions, and
the true capacities of Does and Roes Entities, are presently unknown to the Plaintiffs and,
therefore, Plaintiff sues said Defendants by such fictitious names. Plaintiffs will amend their
Complaint 1o assert the true names and capacities of such Doe and Roe Entities when more
information has been ascertained.

8. At all relevant times hereto, each Defendant was the agent, servant, employee, co-
adventurer, representative, or co-conspirator of each of the other Defendants, and acted with the
knowledge, consent, ratification, authorization, and at the direction of each Defendant, or is
otherwise responsible in some manner for the occurrences alleged in this Complaint.

9. This Court has personal jurisdiction over all Defendants as, at all times relevant
hereto, a substantial part of the events or omissions giving rise to the claims occurred in whole or

in part in Clark County, Nevada. Further, this suit alleges claims and causes of action arising
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from the sale of certain real property located within Clark County, Nevada. Thus, jurisdiction
and venue are proper in Clark County, Nevada.
IL
FACTUAL ALLEGATIONS

10. Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 9
inclusive, and incorporate the same as if fully set forth herein.

11. On or about Octeber 22, 2017, Joseph Folino and Nicole Folino (Hereinafter,
“Plaintiffs” or “Folinos™) entered into a Residential Purchase Agreement (“RFA”) 1o purchase
the property identified as 42 Meadowhawk Lane, Las Vegas, NV 89135, (“Subject Property™) for
the purchase price of THREE MILLION DOLLARS AND 00/100 ($3,000,000.00) with the
Shiraz Trust, Dr. Todd Swanson, Trustee (collectively “Defendants” or individually “Swanson™)
and Lyons Development, LLC (collectively “Defendants” or individually “Lyons”). See, mpa

attached hereto as Exhibit 1.

12. The house was constructed in 2015 by Lyons, and it is the understanding of the
Plaintiffs, that Swanson and Lyons were the owners since its original construction.

13. The transaction was consummated when Counter Offer Number 2 was executed
clectronically by both parties on or about that date. See, Counter Offer atiached hereto as
Exhibit 2.

14, The parties had previously exchanged prior counteroffers and the ariginal RPA.
See attached Exhibits 1, 2 and Counter Offer No. 1 attached hereto as Exhibit 3.

15 The form of the RPA and the counteroffers are the standard forms used by the
Greater Las Vegas Association of Realtors (*GLVAR™).

16. Pursuant to the terms and conditions of the RPA, NRS 113.130 and NRS 1 13.140,
the Defendants was required to complete and execute 2 Seller’s Real Property Disclosure form
(“SRPD”), and the Defendants did so execute the SRPD on or about October 24, 2017, See,
SRPD attached as Exhibit 4.

7. The SRPD executed by Swanson does not contain any notification to the

purchasers regarding any problems or defects in the plumbing system, or other related systems
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that would discuss or reference the plumbing system to supply water. See, attached Exhibit 4,
pp. 1-3.

18.  There is no description of any water or event, the existence of fungi/mold or
otherwise that would lead the Plaintiffs fo understand that there had been previous water loss
issues at this Subject Property. /d.

19. It is the understanding of the Plaintiffs that Swanson had been living in the home
for a period of months and possibly years prior to the sale transaction.

20.  Prior to the time of closing, the Plaintiffs engaged an inspection company, Caveat
Emptor LV (“Inspector”), to perform an inspection of the Subject Property. See, Inspection
Report attached hereto as Exhibit 5.

21.  The home inspection was performed on or about October 27, 2017.

22, Pursuant to the inspection report, the Plaintiffs utilized a Request for Repair form

from their realtor to make a formal request to remediatc any and all issues identified in the

inspection report. See, Request attached hereto as Exhibit 6.

23.  Every item idemtified in the inspection report was included in the Request for

Repair. See, Exhibit 5 and Exhibit 6.

24. Prior to the time of closing the transaction, the Plaintiffs requested and were given
the opportunity to perform their own site inspection of the Subject Property.

25. This pre-closing inspection occurred on or before November 17, 2017,

26.  During this inspection, the Plaintiffs uncovered a water leak that was in ihe
process of being repaired by the Defendants.

27.  The Defendants had not previously communicated the existence of the water leak,
prior to the Plaintiffs observing the repairs during the pre-closing inspection by the Plaintiffs,

28.  The Plaintiffs’ real estate agent, Ashley Lazosky, (“Plaintiff’s Agent™) had
specific conversations with the Defendants and the subcontractor hired 1o make the repairs.

29. The Defendants stated that there was an isolated water loss, drywall damage and

other repairs that were being completed to the PlaintifP's Agent.
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30.  The Plaintiffs’ Agent was not told about any previous or other water losses, and
certainly was not told about any plumbing failures, such as defects requiring the complete
replacement of the water supply/plumbing system as a result of a warranty claim having been
made to Uponor, the manufacturer of the plumbing/pipe supply system.

31, On or about November 17, 2017, the Plaintiffs effectuated the closing of the real
estate transaction for the Subject Property. See, Grant Bargain and Sale Deed attached hereto as
Exhibit 7.

32. Shortly after the closing occurred, the Plaintiffs were made aware of an additional
waler loss that had occurred at the Subject Property in approximately February of 2017 by the
plumbing system manufacturer: Uponor.

33. After learning of the eailier water loss, the Plaintiffs obtained an additional
inspection report of the plumbing system, water supply pipe system and any related drainage
system.

34. The Plaintiffs have been made aware by the plumbing manufactuzer, Uponor, that
the Defendants had previously made a warranty claim that was accepted by Uponor.

35. The payment to conduct the warranty repairs 1o the plumbing system was made to
the Defendant’s subcontractor, Rakeman Plumbing, on or about June 9, 2017, well before the
date of the SRPD, October 24, 2017. See, Rakeman Plumbing Invoice attached hereto as

Exhibit 8 and June 9, 2017, Uponor letter attached heretc as Exhibit 9.

36.  The Plaintiffs contacted Uponor directly and were informed of the past water
losses that had occurred at the Subject Property. In addition to the water loss that occurred in
November 2017, at or near the time of the closing, the Plaintiffs were informed by Uponor of the

February 2017 water loss. See, Uponor email with attachments attached hereto as Exhibit 10,

37. Uponor provided the warranty claim information for the plumbing system in
response 1o an email from the Plaintiffs. See, Uponor email with Warnanty attached hereto as

Exhibit 11.

38. The plumbing defects in the house were systemic and known to the Defendants
prior to the closing of the transaction.

3
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39.  The Defendants had previously employed Rakeman Plumbing to make repairs.

40.  The Defendants specifically chose not to inform the Plaintiffs of any water losses,
including those that had been repaired.

41.  The Defendants knew of or should have known of the duty to inform a purchaser
of real property of plumbing system defect and that failing to disclose known defects such as
those that are alleged to have existed at the Subject Property, as the duties of the Seller are
clearly stated on the SRPD form, on which the Seller/Defendant then signs, initials and thereby
affirms the obligations of the Defendants on several sections on that SRPD form.

I
FIRST CAUSE OF ACTION

(Fraud/Infentional Misrepresentation)
42. Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 41,
inclusive, and incorporate the same as if fully set forth herein.
43.  Defendants, and each of them, communicated, by and through themselves and

their employees and/or agents, on or about October 24, 2017, to the Plaintiffs that there were no

defects in the house, the systems or the structure.

44, The Defendants, and each of them, coerced the Plaintiff into closing on the sale of
the Subject Property by concealing, hiding and affirmatively omitting known facls, to wit: that
the house was built with defects known to the Defendants, whether repaired or not.

45, The Defendants purposefully, and with the intent to deceive the Plaintiffs, failed
to identify the known defects, prior water losses, prior warranty repairs and other material
misrepresentations or omissions contained on the SRPD,

46. The Defendants made these intentional misrepresentations on the SRPD form in
an effort to induce the Plaintiffs to purchase the Subject Property.

47. Defendants, and each of them, intended by their false representations to induce

the Plaintiffs into entering into said transaction.

48.  Plaintiffs would not have completed the transaction had they known of the facts

alleged herein and withheld from the Plaintiffs by the Defendants.
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49.  Plaintiffs relied to their detriment upon the false representations, when they were
required to complete the transaction in favor of the Defendants,

50. Defendants, and each of them, including DOES [-X and ROES I-X, directly
benefited and/or received the funds paid by the Plaintiff based upon the false representations and
Plaintiff’s reliance upon those false representations,

51, Defendants, and each of them, including DOES [-X and ROES I-X, knew or
should have known that the representations made were false, and that the Defendants knew or
should have known that the representations to the Plaintiffs failed to identify the defects or the
repairs.

52.  Plaintiffs’ reliance on the above representations was justified and reasonable in
light of the facts and circumstances alleged herein.

53.  As a direct and proximate result of Defendants’ fraudulent representations,
Plaintiffs have been damaged in the sum in excess of §1 5,000.00, an exact amount 10 be proven
at the ime of trial.

54, The Defendants, and each of them, acted in a willfully, fraudulently, maliciously,
oppressively manner and/or with a conscious disregard of Plaintiffs’ ri ghts and/or with the intent
to vex, annoy or harass Plaintiffs, and as a result of those actions, Plaintiffs are entitled to
recover punitive damages from the Defendants in an amount to be proven at the time of trial.,

55. Plaintiffs have been required to retain the services of Black & LoBello fo
prosecute this action, and the Court should order the Defendants to pay any reasonable amount of
attorney’s fees together with costs of suit incurred herein,

Iv.
SECOND CAUSE OF ACTION

(Negligent Misrepresentation)
56, Plaintiffs repeat and reallege the allegations set forth in paragraphs 1 through 55
inclusive, and incorporate the same as if fully set forth herein.
57. Defendants, and each of them, communicated on or about October 24, 2017, o

the Plaintiff that there were no defects in the house, the systems or the structure
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58.  The Defendants, and each of them, induced the Plaintiffs into completing the
purchase of the Subject Property, all the while knowing that there were defects in the structure,
house and workmanship of the Subject Property.

59, Defendants, and each of them intended by their negligent representations to
induce the Plaintiff into entering into said transactions.

60.  Plaintiffs relied upon the negligent representations when the Plaintiffs completed
the transaction in favor of the Defendants.

61. Plaintiffs would not have completed the transaction had they known of the facts
withheld from them by the Defendants.

62. The Defendants negligently, and with the intent to deceive the Plaintiffs, failed to
identify the defects, prior water losses and other material misrepresentations on the SRPD.

63.  Defendants, and each of them, including DOES I-X and ROES 1-X, directly
benefited and/or received the funds paid by the Plaintiff based upon the negligent representations
in Plaintiff’s reliance upon those false representations.

64. Defendants, and each of them, including DOES I-X and ROES I-X, knew or
should have known that the representations made were false, and that the Defendants knew or
should bhave known that there was an insufficient basis for making the representations to the
Plaintiff.

65.  Plaintiff’s reliance on the above representations was justified and reasonable in
light of the facts and circumstances alleged herein.

65. The Defendants, and each of them, in the course of entering into the transaction
referenced above, in which the Defendants, and each of them, had a pecuniary interest, had a
duty 10 exercise reasonable care or competence in obtaining or communicating information to the
Plaintiffs and in conducting that transaction, and the Defendants failed to do so as alleged herein.

67.  That as a direct and proximate result of Defendant’s fraudulent representations,
Plantiffs have been damaged in the sum in excess of $15,000, an exact amount to be proven at

the time of trial,
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68.  Plaintiffs have been required to retain the services of Black & LoBello to
prosecute this action, and the Court should order the Defendants to pay any reasonable amount of
altorney’s fees together with costs of suit incurred herein.

V.
THIRD CAUSE OF ACTION

(Violation of Nevada Statutes Governing Deceptive Trade Practices —
Violation of NRS 598.010 et seq.)

69.  Plaintiffs repeat and reallege the allegations set forth in paragraphs] through 68,
inclusive, and incorporate the same as if fully set forth herein.

70. Defendants, and ecach of them, committed deceptive trade practices in violation of
Nevada’s Deceptive Trade Practices Act (“DPA”), including, but not limited to, NRS
598.015(14) and (15), NRS 598.092(9) and NRS 598.0923(2), by failing to inform the Plaintiffs
that there were known defects in the house being purchased by the Plaintiffs from the

Defendants.

71. That as a direct and proximate result of Defendant’s actions alleged herein,
plaintiffs have been damaged in the sum in excess of $15,000.00, an exact amount to be proven
at the time of trial.

72. Asadirect and proximate result of the Defendants’ deceptive actions, and each of
them, and pursuant to violation of the Nevada DPA, Plaintiffs arc entitled to recover treble
damages.

73, Plaintiffs have been required fo retain the services of Black & LoBello to
prosecute this action, and the Cowrt should order the Defendants te pay any reasonable amount of
attorney’s fees together with costs of suit incurred herein.

VI.
FOURTH CAUSE OF ACTION

(Violation of Nevada Statutes Governing Sale of Real Property and Disclosure of Known
Defects —

Violation of NRS 113.100 et seq.)
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74.  Plaimiffs repeat and reallege the allegations set forth in paragraphs | through 73,
inclusive, and incorporate the same as if fully set forth herein.

75. Defendants, and each of them, committed violations of Nevada’s rules and
regulations regarding the Conditions of Residential Property Offered for Sale, and including, but
not limited to, NRS 113.100 et seq, and specifically NRS 113.150, by failing to inform the
Plamtiff that there were defects known to the Defendants at the time they executed and affirmed
compliance with the SRPD regarding the Subject Property, its plumbing system and the structure
being purchased by the Plaintiffs from the Defendants.

76. The Nevada Revised Statutes create a separaie duty from any conlractual duty to
disclose the requested information by the Defendants, and this separate duty requires these
Defendants to have been candid, honest and forthcoming as to the topics of information, defects
and general condition of the property as requested on the SRPD form.

77.  That as a direct and proximate result of Defendant’s actions alleged herein,
plaintiffs have been damaged in the sum in excess of $15,000.00, an exact amount to be proven
at the time of trial.

78. As a direct and proximate result of the Defendants’ violations, and each of them,
and pursuant {o violation of the Nevada Revised Statutes, Plaintiff is entitled to recover treble
damages.

79. Plaintiffs have been required to retain the services of Black & LoBello to
prosecute this action, and the Court should order the Defendants to pay any reasonable amount of
attorney’s fees together with costs of suit incurred herein.

VII.
FIFTH CAUSE OF ACTION

(Civil RICO Claim)
~ 80.  Plaintiffs repeat and realleges the allegations set forth in paragraphs | through 79,
inclusive, and incorporate the same as if fully set forth herein.
81.  Defendants, and cach of them, together with their agents, heirs, assigns,

employees, managers and or any other persons acting in concert with the defendants, inciuding

Page 10 of 13
JA001973




(V)

Ln
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BLACK & LOBELLO

10777 W, Twain Avenue, 3" Floor

DOES I-X and ROES I-X, were parties 1o an agreement, whether that agreement was explicit or
tacit, whose unlawful purpose, aim and/or goal, was to defraud the Plaintiffs oul of their money,
in an amount in excess of $15,000.00 by requiring the Plaintiffs to pay for the Subject Property,
all the while knowing that the home contained significant defects in ils workmanship and
structure, and all in violation of the SRPD,

82. The Defendants, and each of them, acted in concert, with the intent to accomplish
the unlawful objective of defrauding the Plaintiffs out of their personal property, i.e. lawful
money of the United States, when the Defendants, and each of them, using fraudulent and
deceptive trade practices, without justification, intentionally defrauded the Plaintiffs out of their
personal properly, i.e. lawful monev of the United States.

§3.  That as a direct and proximate resull of Defendants’ actions alleged herein,
Plaintiffs have been damaged in the sum in excess of $1 5,600.00, an exact amount to be proven
at the time of trial.

84, The Defendants, and each of them, acted in a willfully, fraudulently, maliciously,
oppressively manner and/or with a conscious disregard of Plaintiffs’ rights and/or with the intent
to vex, annoy or harass Plaintiffs, and as a result of those actions, Plaintiffs are entitled to
recover punitive damages from the Defendants in an amount to be proven at the time of trial.

85.  Plaintiffs have been required to retain the services of Black & LoBello to
prosecute this action, and the Court should order the Defendants to pay any reasonable amount of
attorney’s fees together with costs of suit incurred hergin.

SIXTH CAUSE OF ACTION

(Respondent Superior)
86. Plaintiffs repeat and reallege the allegations set forth in paragraphs | through 85,

inclusive, and incorporate the same as if fully set forth herein.

i
87. At all times relevant hereto, the Defendants, and each of them, including and not

limited to DOES I-x and ROES I-X, were agents, servants and/or employees of the Defendants,

and each of them, and was acting within the scope of his agency, and/or employment with the

Page 11 of 13
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knowledge, purpose, permission and consent of his employers, the Defendants, and each of them,
including and not limited to DOES I-x and ROES I-X, who are responsible for the actions of
their agent, servanis and/or employees, as described herein under the theory of Respondent
Superior.

88.  Pursuant to the theory of Respondent Superior, and as a result of the Defendants,
and each of them, including and not limited to DOES I-x and ROES [-X, acted in a willfully,
fraudulently, maliciously, oppressively and/or with a conscious disregard of the Plaintiff’s rights
and/or with the intent to vex, annoy or harass Plaintiffs, and either expressly or with a conscious
disregard, affirmed, sanctioned and/or approved of the willful, fraudulent, malicious and or
oppressive actions of their employees, and as such are liable for any and all punitive damages
awarded as a result of those employees, agents, servants or independent contractors.

§9. That as a direct and proximate resuit of Defendants’ actions alleged herein,
Plaintiffs have been damaged in the sum in excess of $15,000.00, an exact amount to be proven
at the time of trial.

90.  Plaintiffs have been required to retain the services of Black & LoBello to
prosecute this action, and the Court should order the Defendants to pay any reasonable amount of
attorney’s fees together with costs of suit incurred herein.

PRAYER
WHEREFORE, Plaintiffs prays for judgment against Defendants as follows:

i. For general damages in an amount in excess of $1 5,000.00;
2. For special damages in an amount in excess of $15,000.00;
3. For punitive damages in an amount in excess of $15,000.00;

"

i

i

M

i
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6.

7.

For treble any damages awarded for Deceptive Trade Practices in an amount in
excess of $15,000.00;

For reasonable attorney's fees;

For costs incurred in the pursuit of this action; and

For such other further relief as the court deems proper.

DATED this day of October, 2018.

BLACK & LOBELLO 4 \345%

T\% N

ARusty Graf, Esq.
Nevada Bar No. 6322
Shannon M. Wilson, Esq.
Nevada Bar No. 13988
10777 W. Twain Ave., Suite 300
Las Vegas, NV 89135
rgraf@blacklobello.law

swilsonf@blacklobello.law
Attorneys for Plaintiffs
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REALTOR'
RESIDENTIAL PURCHASE AGREEMENT
{Joint Escrow Instructions)
Date: 10/19/2017
foseph Folino and Nicole Folino , {"Buyer"), hereby offers tc purchase
42 Meadowhawk Lane, Las Vegas, NV 59135 (“Property™), within the

city or vnincorporated area of Las Vegas : . County of Clark County , S1ate of Nevada,
Zip 89135 ,APN. ¥ for the purchase price of $2,700.000

(two million seven hundred thousand dollars) ("Purchase Price™) on the terms and conditions
contained herein: BUYER Edoes ~OR~[_Joes not intend 1o occupy the Property as a residence,

| Buyer's Offer

1. FINANCIAL TERMS & CONDITIONS:

§$ 150,000 A. EARNEST MONEY DEFOSIT (“EMD™)} is Cpresented with this offer ~OR- Pwired to tite

. Upon Acceptance, Eamest Money 1o be
deposited within one (1) business day from acceptance of offer (as defined in Section 23 herein) or 2
business days if wired to: [} Eserow Holder, (1Buyer's Broker's Trust Account, ~OR— [JSelier's Broker’s
Trust Account. (NOTE: [t is a felony in the Sware of Nevada—punishabie by up 1o four years in prison and o 55,000
Jine—to write a check for which there ere fusufficient funds. NRS 193.130¢2)(d).}

¥ B. ADDITIONAL DEPQOSIT 10 be placed in escrow on ar before (date) . The
additional deposit Owill ~OR~ Cwill not be considered part of the EMD. (Any conditions on the additional
deposit should be set forth in Section 28 herein.)

$ 2,160,600 C. THIS AGREEMENT IS CONTINGENT UPON RUYER QUALIFYING FOR A NEW LOAN:
i Conventional, {§ FHA, [0 VA, {J Other (specify)

b3 D. THIS AGREEMENT IS CONTINGENT UPON BUYER QUALIFYING TO ASSUME THE
FOLLOWING EXISTING LOAN(S):
[J Conventional, {1 FHA, [3 VA, [0 Cther (specify)
Interest: [ Fixed rate, years — OR — [J Adjustable Rate, years. Seller further agrees to
provide the Pramissory Note and the most recent monthly statement of all loans to be assumed by Buyer
within FIVE (5) calendar days of acceptance of offer.

LY ‘ E. BUYER TO EXECUTE A PROMISSORY NOTE SECURED BY DEED OF TRUST PER TERMS
IN'FINANCING ADDENDUM" which is attached hereto.

$ 390,000 F. BALANCE OF PURCHASE PRICE (Balance of Down Payment) in Good Funds to be paid prior to
Ciose of Escrow ("COE™).
§2700000 _ G.TOTAL PURCHASE PRICE. (This price DOES NOT include closing costs, prorations, or other fees

and costs associated with the purchase of the Property as defined herein,)

2. ADDITIONAL FINANCIAL TERMS & CONTINGENCIES:

A. NEW LOAN APPLICATION: Within 2 buginess days of Acceptance, Buyer agrees to (1) submit a
completed loan application to a lender of Buyer’s choice and (2) furnish a preapproval letter to Seller based upon a standard
factual credit report and review of debt to income rarios. If Buyer fails to complete any of these conditions within the

Each party acknowledges thot he/she has read, undersioed, and ugrees to ench und cvery provision of this page unless 3 porticular puragraph is

otherwize modificd by addendum or counterafler,

Buyer's Name: Joseph Folino and Nicole Foline BUYER(S) INITIALS: ,a,;’f:, i3

Property Addressiq? Meadowhawk Lane, Las Vegas, NV 89135 SELLER(S) INITIALS:

Rev. 05716 D206 Greater Las Vegas Association of REALTORS® Pégc tof 10
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] applicable time frame, Seller reserves the Tight to terminate this Agreement. In such event, both parties agree to cancel the
2 escrow and return EMD to Buyer. Buyer shall use Buyer’s best efforts to obtain financing under the terms and conditions
3 outlined ia this Agreement,
4
5 B. APPRAISAL CONTINGENCY: Buyer’s obligation 10 purchase the property is contingent upon the property
€  appmising for not less than the Purchase Price. If after the completion of an appraisal by  Jicensed appraiser, Buyer receives written
7 notice from the lender or the appraiser that the Property has appraised for less than the purchase price {a “Notice
g of Appraised Value") Buyer may attempt to renegotiate or cancel the RPA by providing written notice to the Seller {with a cupy of
9 the Appraisal) no later than 21 calendar days after Acceptance of the RPA; whereupon the EMD shall be reieased to the

10 Buyer without the requirement of written suthorization from Seller. IF this Residential Purchase Agreement is not cancelied, in

11 writing on or before the Appraisal Deadline, Buyer shall be deemed to have waived the appraisal contingency.

12

13 C. LOAN CONTINGENCY: Buyer's obligation to purchase the propenty is contingent upon Buyer obiaining the

14 loan referenced in Section {C} or 1{D) of the RPA unless otherwise agreed in writing. Buyer shall remove the loan contingency in

13 writing, attempt to rencgotiate, or cancel the RPA by providing written notice to the Seller no later than 26 calendar

16 days afler Acceptance of the RPA,; whereupon the EMD shall be released to the Buyer without the requirement of written

17 authorization from Seller. IF this Residentinl Purchase Agreement is not cancelled, in writing on or before the Loan

18 Contingency Deadline, Buyer shall be deemed to have waived the loan contingency.

19

20 B. CASH PURCHASE: Withinn/a___ business days of Acceptance, Buyer agrees (o provide wrillen evidence

21 from a bona fide financial institution of sufficient cash availeble to complete this purchase. If Buyer docs not submit the

22 written evideace within the above period, Seller reserves the right to terminate this Agreement.

23

24 3. SALE OF OTHER PROPERTY: This Agreement [l is not —OR~ [ is contingent upon the sale (and closing) of

25 aunother property which address is

26 Said Property (is {Jis not currently listed —OR-[ Jis presently in escrow with

27 Escrow Number; . FProposed Closing Date:

28

2% 'When Buyer has accepted an offer on the sale of this other property, Buyer will promptly deliver a written notice of the sale to
30 Seller. If Buyer's escrow on this other property is terminated, abandoned, or does not close on time, this Agreement will
31 terminate without further notice unless the parties agree otherwise in writing. If Seller accepts a bona fide written offer from a
32 third party prior to Buyer's delivery of notice of aceeplance of an offer on the sale of Buyer’s property, Selier shall give Buyer
33 written notice of that fact. Within three (3) calendar days of receipt of the notice, Buyer will waive the contingency of the sale
34 and closing of Buyer's other property, or this Agreement will termninate without further notice. In order to be effective, the
35 waiver of contingency must be accompanied by reasonable evidence that funds needed to close escrow will be available and
36 Buyer’s ability to obtzin financing is not contingent upon the sale andlor close of 2ay other property.

38 4, FIXTURES AND FERSONAL PROPERTY: The following items will be transferred, free of liens, with the sale of
39 the Property with no real value unless stated otherwise herein. Unless ar item is covered under Section T(F) of this Agreernent,
40 all items are transferred in an “AS 18" condition. All EXISTIMNG fixtures and fittings including, but net limited 1o: electrical,
41 mechanical, lighting, plumbing and heating fixtures, ceiling fan(s), fireplace insert(s), gas logs and grates, solar power
42 system(s}, built-in appliance(s) including ranges/ovens, window end door screens, awnings, shutters, window coverings,
43 attached  floor covering(s), television antenna(s), satellite dish(es), private integrated telephone systems, air
44 coolers/condilioner(s), pool/spe cquipment, garage door opencr(s)fremote control{s), mailbox, in-ground landscaping,
45 trees/shrub(s), water softener(s), water purifiers, security systems/alarm(s);

47 The following additional ilems of personal property: all ems per MLS , downsiairs barstools and couch In media rocrm.

49 & ESCROW:
50
51 A, OPENING OF ESCROW: The purchase of the Property shall be consummated through Escrow

52 (“Escrow”). Opening of Escrow shail take place by the end of one (1) business day after Acceptance of this Agreement
53 {“Opening of Escrow”), at Chicago Tide tile or escrow company (“Eserow Company” or
54  “ESCROW HOLDER") with Sandy Moursey {“Escrow Officer™) {or such other escrow officer as
55 Escrow Company may assign). Opening of Escrow shall occur upon Escrow Company’s receipt of this fully accepted
56  Agreement. ESCROW HOLDER is instructed to notify the Parties (through their respective Agents) of the opening date and

Each porty acknowicdges that hefshe has read, understood, end agrees 1o each and every pravizion of this page unless a particulsr paragraph is
otherwise modificd by addentum or counteroffer. .

Buyer's Name: Joseph Folino and Nicole Folino

Property Address:42 Meadowhawk Lane, Las Vegas, NV §9135
flev, 05116 ©2016 Greater Las Vegas Association of REALTORS® Page 2 0f 10
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1 the Escrow Number.

2

3 ) B. EARNEST MONEY: Upon Acceptance, Buyer’s EMD zs shown in Section 1(A), and 1(B) if applicable, of

4 this Agreement, shall be deposited pursuant to the language in Section (A} and 1(B) if applicable.

5

& . CLOSE OF ESCROW: Close of Escrow (“COE") shall be on or before:

7 30 days after acceptance {date). If the designated date falls on a weekend or holiday, COE shall be the next business

8 day.

9
10 D. IRS DISCLOSURE: Seller is herebry made aware that there is a regulation that requires all ESCROW
11 HOLDERS to complete a modified 1099 form, based upon specific information known only between parties in this transaction
12 and the ESCROW HOLDER. Seller is also made aware that ESCROW HOLDER is required by federal law to provide this
13 jnformation to the Internal Revenue Service after COE in the manner prescribed by federal law.
14

15 6. TITLE INSURANCE: This Purchase Agreement is contingent upon the Seller’s ability to deliver, good and
16 marketable title as evidenced by a policy of title insurance, naming Buyer as the insured in an amount equal to the purchase
17 price, fumished by the title company identified in Section 5(A). Said policy shall be in the form necessary to effectuate
18 marketable title or its equivalent and shall be paid for as set forth in Scetion 8(A),

19

20 7. BUYER’S DUE DILIGENCE: Buyer's obligation is _{7}_isnot _[] conditioned on the Buyer's Due Diligence as
21 defined in this section 7{A} below. This condition is referred to as the “Due Diligence Condition” if checked in the zffimative,
22 Sections 7 (A) through (C) shall apply; otherwise they do not. Buyer shall have 12 calendar days from Acceptance (as

23 defined in Section 23 herein) to complete Buyer's Due Diligence. Seller agrees To cooperate with Buyer's Due Diligence.
24 Seller shall ensure that all necessary utilities (gas, power and water) and ail operable pilot Hghts are on for Buyer's
25 investigations and through the close of escrow,

27 A, PROPERTY INSPECTION/CONDITION: During the Due Diligence Period, Buyer shall take such
28  action as Buyer deems necessary to determine whether the Praperty is satisfactory to Buyer including, but net limied to,
29  whether the Property is insurable 1o Buyer's satisfaction, whether there are unsatisfactory conditions surrcunding or otherwise
30 affecting the Property (such as location of flood zones, airport noise, noxious furoes or odors, environmental substances or
31 hazards, whether the Property is properly zoned, locality to freeways, railroads, places of worship, schools, ete.) or any other
32 concerns Buyer may have relited to the Property. During such Period, Buyer shall have the right to conduct, non-invasive/
33 non-destructive  inspections of all structural, roofing, mechanical, electrical, plumbing, beating/air conditioning,
34 water/wellseplic, pool/spa, survey, square foolnge, and any other property or systems, through licensed and bonded contractors
35 or other quelified professionals. Seller agrees to provide reasonable access o the Property to Buyer and Buyer's inspectors.
36 Buyer agrees to indenmify and hoid Seller harmless with respect 1o any injuries suffered by Buyer or third parties present at
37  Buyer's request whike on Seller’s Property conducting such inspections, tests or walk-throughs. Buyer's indemnity shali not
38 apply to any injuries suffered by Buyer or third parties present at Buyer's request that are the result of an intentional tor, gross
39 negligence or any misconduct or omission by Seller, Seller's Agent or other third parties on the Property. Buyer is advised to
40 consuit with appropriate professionals regarding neighborhood or Property conditions, including but not limited to: schoals;
41 proximity and adequacy of law enforcement; proximity to commercizl, industrinl, or agricultural activities; crime slatistics; firc
42 profection; other governmenial services; existing and proposed transportation; construction and development; noise or odor
43 from any source; and other nuisances, hazards or circumstances. If Buyer cancels this Agreement due to a specific inspection
44 report, Buyer shall provide Seller at the time of cancellation with 2 copy of the report contaiging the name, address, and
45  telephone number of the inspector.

47 B. BUYER'S RIGHT TO CANCEL OR RESOLVE OBJECTIONS: If Buyer determines, in Buyer's sole
48 discretion, that the results of the Due Diligence are unacceptable, Buyer may either: (i) no later than the Due Diligence
Deadiine referenced in Section 7, cancel the Residential Purchase Agreement by providing written notice to the Seller,
50  whereonpon the Eamest Money Deposit referenced in Section 1{A) shall be released to the Buyer without the requirement of
51 further wrilten authorization from Seller; or (ii) no later than the Due Diligence Deadline referenced in Section 7, resolve in
52 writing with Seller any objections Buyer has arising from Buyer's Due Diligence.

54 C. FAILURE TO CANCEL OR RESOLVE OBJECTIONS: If Buyer fails to cancel the Residential
55 Purchase Agreement or fails 1o resolve in writing with Seller any objections Buyer has arising from Buyer's Due Diligence, as
56  provided in Section 7, Buyer shall be decmed to have waived the Due Diligence Condition,

57 &= Buyer's Initials Buyer’s Initiais
106pery ST .
Each party scknow| Ythat hefshe has read, understood, and '841¥€5%0 each and every provision of this page unless a particwlar paragraph Is
otherwise modified by addendum ar counteroffer,
. , . F | A~
Buyec's Name: Joseph Folino and Nicole Folino BUYER(S) INITIALS: [_spmony It sonany
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1 D. INSPECTIONS: Acceprance of this offer is subject to the following reserved right. Buyer may have tie
2 Property inspected and select the licensed contractors, centified building inspectors and/or other qualified professionals who
3 will inspect the Property. Seller will ensure that necessary utilities {gas, power and water and all operable pilot lights) are
4 tumed on and supplied to the Property within two {2) business days after Acceptance of this Agreement, to remain on until
5 QOE. It is strongly recommended that Buyer retain licensed Nevada professionals to conduct inspections. If any inspection is
&  not completed and requested repairs are not delivered to Seller within the Due Diligence Period, Buyer is deemed to have
7 waived the right to that inspection and Seller’s liability for the cost of all repairs that inspection would have reasonably
8  identified had it been conducted, except as otherwise provided by law. The foregoing expenses for inspections will be paid
9 outside of Escrow unless the Parties present instructions to the contrary prior to COE, along with the applicable invoice.
10
11 {Identify which party shall pay for the inspection noted below either: SELLER, BUYER, 50/50, WAIVED or N/A.)
12
Type Paid By | Type Paid By | Type Paid By !
Energy Audit o " Fungal Contarainant PWell Inspection (Quantity)
2 Inspectiog n/a nfa
Jovss——— | frmm— s————
Home Inspection buyer Mechanical Inspeclion  [n/a Well Inspection (Quality)  infa
Termite/Pest Inspection " Paol/Spa Inspection P Wood-Buming Device/ |
i %m——: pe e .}?.‘_‘.YEL_..,_.,‘ Chimney !mpiclion E‘“jﬁ‘“““““—""“’“‘[
Roof Inspection n/a Soils Inspection nja Septic Inspection r/a
Septic Lid Removal nfa Septic Pumping nia Structural Inspection n/a
Survey (type): | Other: | Other: I
13
14 E. CERTIFICATIONS: In the event an inspection reveals areas of concern with the roof, septic sysiem, well,

15 wood buming device/chimney or the possible presence of a fungal contaminant, Buyer reserves the right 1o require 2
16 cenification, The expenses for certifications will be paid outside of Escrow unless the Parties present instructions to the
17 contrary prior to COE (along with the applicable inveice). A cenification is not a warranty.

19 F. BUYER’S REQUEST FOR REPAIRS: It is Buyer's responsibility to inspect the Property sufficiently as to
20 satisfy Buyer's use. Buyer reserves the right to request repairs, based upen the Seiler’s Real Property Disclosure or jtems

21 which materially affect value or use of the Property revealed by an inspection, certification or appraisal. Hems of a general

22  waintenance or cosmetic nature which do oot malerially affect value or use of the Property, which existed at the time of

23 Acceptance and which are not expressly addressed in this Agreement are deemed accepted by the Buyer, except as otherwise
24 provided in this Agreement. The Brokers herein have no responsibility to assist in the payment of any repair, comection or

25  deferred maintenance on the Property which may have been revealed by the abave inspections, agreed npon by the Buyer and
26 Seller or requested by one party,

27
28 & FEES, AND PRORATIONS (Identify which party shall pay the costs noted below cither: SELLER, BUYER, 50/50,
29 WAIVED or W/AL)
30
3 A, TITLE, ESCROW & APPRAISAL FEES:
Type Paid By Type Paid By | Type Paid By |

Escrow Fees 50,50 Lender’s Title Policy huyer Owner's Thle Policy seller

Real Property Transfer  [seller Appraisal buyer Other:n/fa

Tax *——E
32
33 B. PRORATIONS: Any and all rents, taxes, interest, homeowner association fees, rash service fees, payments

34 on bonds, 8IDs, LIDs, and assessments assumed by the Buyer, and other expenses of the property shall be prorated as of the
35 date of the recordation of the deed. Security deposits, advance rentals or considerations involving future lease credits shall be
36 credited to the Buyer, All prorations will be based on a 30-day month and will be calculaled as of COE. Prorations will be
37  based upon figures avajlable at closing. Any supplementals or adjustments that occur afier COE will be handled by the parties
38  outside of Escrow.

39 C. PRELIMINARY TITLE REPORT: Within ten (10) business days of Opening of Escrow, Title Company
40 shell provide Buyer with & Preliminary Title Report (“PTR™) to review, which must be approved or rejected within five (5)
41 business days of receipt thereof. If Buyer does not object to the PTR within the period specified above, the PTR shall be
42 deemed accepted. If Buyer makes an objection to any item(s) contsined within the PTR, Seller shall have five (5) business
43 days afier receipt of objections 10 cotrect or nddress the objections. If, within the time specified, Seller fails to have cach such

Each party acknowledges that he/she bas read, understood, and agrees ta each and every provision of this page unless a porticulsr parapraph is

otherwise inodified by addenduwm or counderofer.

Bayer’s Neme: Joseph Folino and Nicole Folino BUYER(S) INITIALS: ’?‘-, /{F—,
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i exception removed or to correct each such objection, Buyer shall have the option to: (a) terminate this Agreement by providing
2 notice to Seller and Escrow Officer, entitling Buyer to a refund of the EMD or {b) elect to accept title to the Property as is. All
3 title exceptions approved or deemed accepted are hereafier coltectively referred to as the “Permitted Exceptions.”
4
5 D. LENDER AND CLOSING FEES: In addition to Seller’s expenses identified herein, Seller will contribute
6  Srero to Buyer's Lender’s Fees andfor Buyer's Title and Escrow Fees Oincluding ~OR-Oexcluding
7 costs which Seller must pay pursuant o loan program requirements. Different loan types {e.g., FHA, V4, conventional) have
8 different appraisal and financing requirements, which will affect the parties’ rights and costs under this Agreement.
9
10 E. HOME PROTECTION PLAN: Buyer and Seller acknowledge that they have been made aware of Home
11 Protection Plans that provide coverage to Buyer after COE. Buyer [Jwaives -OR~ Frequires a Home Protection Plan with
12 18D . FlSeller ~OR~ {JBuyer will pay for the Home Protection
13 Plan at a price not tv exceed $1200- . Buyer will order the Home Protection Plan. Neither Seller nor Brokers make
14 any representation as to the extent of coverage or deductibles of such plans.
s
6 9 TRANSFER OF TITLE: Upon COE, Buyer shall tender to Seller the agreed upon Purchase Price, and Seller sball

17 tender to Buyer marketable title to the Property free of all encumbrances other than (1} current real property taxes,
18 (2) covenants, conditions and restrictions (CC&R's) 2nd related restrictions, (3) zoning or master plan restrictions zod public
19 utility casements; and (4) obligations assumed and encumbrances accepted by Buyer prior to COE. Buyer is advised the
20 Property may be reassessed after COE which may result in a real property fax increase or decrease.

22 10. COMMON-INTEREST COMMUNITIES: If the Property is subject to a Common Interest Community (“CIC"),
23 Seller shall provide AT SELLER's EXPENSE the CIC documents as required by NRS 116.4109 (collectively, the “resale
24 package”). Seller shall request the resale package within two (2) business days of Acceptance and provide the same t0 Buyer
25  within one (1) business day of Seller’s receipt thereof,

26
27 * Pursuant to NRS 116.4109, Buyer may cancel this Agreement without penalty until midnight of the fifth (5th)
28 calendar day following the date of receipt of the resale package. If Buyer elects o cancel this Agreement pursuant
29 to this statute, he/she must deliver, via hand delivery or prepaid U.S. mail, a written notice of cancellation to Seller or
30 his authorized agent,
3 = If Buyer dues not rceeive the resale package within fifteen (15) calendar days of Acceptance, this Agreement
32 may be cancelled in full by Buyer without penalty. Notice of cancellation shall be delivered pursuant 1o Section 24
33 of the RPA.
34 *  Upon such written cancellation, Buyer shall promptly receive a refund of the BMD. The parties agree o execule any
35 documents requesied by ESCROW HOLDER to facilitate the refund. If written cancellation is not recsived within the
36 specified time period, the resale package will be deemed approved. Seller shall pay all outstanding CIC fines or
37 penalties at COE,
38
39 A. CiC RELATED EXPENSES: (Identify which party shall pay the costs noted below either: SELLER,
40 BUYER, 50/50, WAIVED or N/A.)
41
Type Paid By Type Paid By Type Paid By

CIC Demand pller CIC Capital Contribution seller CIC Transfer Fees  |,.p00

O[hcﬂ 1 T T 1
r7) i

43 11. DISCLOSURES: Within five (5) calendar days of Acceptance of this Agreement, Seller will provide the
44 following Disclosures and/or documents. Check applicable boxes,

45 B Seller Real Property Disclosure Form: (NRS 113.130) a Open Range Disclosure: (NRS 113.065)
Construction Defect Cloims Disclosure: If Seller has marked *Yes” to Paragraph 1(d) of the

46

47 “ Sellers Real Property Disclosure Form (NRS 40.688)

48 O Lead-Based Paint Disclosure and Acknowledgment: required if constructed before 1978 (24 CFR 745.113)

49 [0 Other: (list)

50
Each party acknowledges that hefshe has read, understood, ond agrees to each and every provision of this page unless @ particular parngraph is
atherwise modified by addendum or countersifer,
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12. FEDERAL FAIR HOUSING COMPLIANCE AND DISCLOSURES: All properties are offered withous regacd to
race, color, religion, sex, national origin, age, gender identity or expression, familial status, sexual orientation, angestry, or
handicap and any other cusrent requirements of federal or state fair housing laws.

13. WALK-THROUGH INSPECTION OF PROPERTY: Buyer is entitled under this Agreement to a walk-tarough of
the Property within 2 calendar days prier to COE to ensure the Property and all major systems, apphiances,
heating/cooling, plumbing and electrical systems and mechanical fixtures are as stated in Seller’s Real Propenty Disclosure
Statement, and that the Property and improvements are in the same general condition as when this Agreement was Accepted by
Seller and Buyer. To facilitate Buyer’s walk-through, Seller is responsible for keeping all necessary utilities on, including ail
10 operable pilot lights, If any systems cannot be checked by Buyer on walk-through due to non-access or no power/gasfwater,
11 then Buyer reserves the right to hold Seller respansible for defects which could not be detected on walk-through because of
12 lack of such access or powerfgas/water. The purpose of the walk-through is to confirm (a) the Praperty is being mainizined (b)
13 repairs, if any, have been completed as agreed, and {c) Seller has complied with Seller's other obligations. If Buyer elects not
i4  to conduct a walk-through inspection prior to COE, then all systems, items and uspeets of the Property are deerned
I5  satisfactory, and Buyer releases Seller’s liability for costs of any repair that would have reasonably been identified by a
16  walk-through inspection, cxcept as otherywise provided by law.

N=- N N N T,

18 14, . DELIVERY OF POSSESSION: Seller shall deliver the Property aleng with any keys, alarm codes, garage door
19 opener/controls and, if freely transferable, parking permits and gate transponders outside of Escrow, upon COE. Seller agrees
20 te vacate the Property and leave the Property in a neat and orderly, broom-clean condition and tender possession no later than
21 HKCOE -or-[0 - In the event Seller does not vacate the Property by this time, Seller shall be considered
22 & trespasser in addition to Buyer’s other legal and equitable remedies. Any personal property left on the Property after the date
23 indicated in this section shall be considered abandoned by Seller.

25 1s. RISK OF LOSS: Risk of loss shall be governed by NRS 113.040. This law provides generally that if all or any
26 material part of the Property is destroyed before transfer of legal title or possession, Seller cannot enforce the Agreement and
27 Buyer is entitled to recover any portion of the sale price paid. If legal title or possession has transferred, risk of loss shall shift

28 to Buyer.

29

30 16, ASSIGNMENT OF THIS AGREEMENT: Ubless otherwise stated herein, this Agreement is non-assignable
31 unless agreed upon in writing by all parties.

32

a3 17. CANCELLATION OF AGREEMENT: Tn the event this Agreement is properly cancefled in accordance with the
34 tenms contained herein, then Buyer will be entitled to 2 refund of the EMD. Neither Buyer nor Seller will be reimbursed for any
35 expenses incurred in conjunction with due diligence, inspections, appraisals or any other matters pertaining to this transaction
36 (unless otherwise provided herein or except as otherwise provided by law).

37

38 18. DEFAULT:

39

40 A, MEDIATION: Before any legal action is taken to enforce any term or condition under this Agreement, the

4l parties agree to engage in mediation, a dispute resolurion process, through GLVAR. Notwithstanding the foregoing, in the
42  event the Buyer finds it necessary to file a claim for specific performance, this section shall not apply. Each party is
43 encouraged to have an independent lawyer of their choice review this mediation provision before agreeing thereto. By initialing
44 below, the parties confinm that they have read and understand this section and voluntarily agree to the provisicns thereof,

45 BUYER(S) INITIALS:[ 2= W ¢ SELLER(S) INITIALS:
46 . -
47 B. IF SELLER DEFAULTS: If Sefler defaults in performance under this Agreement, Buyer reserves all legal

48 andfor equitable rights (such as specific performance) against Seller, and Buyer may seek to Tecover Buyer’s actual damapes
49 incurred by Buyer due to Seller’s defauie.

51 C. {F BUYER DEFAULTS: If Buyer defaults in performance under this Agreement, as Seliec’s sole legal
52 recourse, Seller may retain, as liquidated damages, the EMD. In this respect, the Parties agree that Seller’s actual demages
53 would be difficult to measure and that the EMD is in fact a reascnable estimate of the damages that Seller would suffer as a
54 resuit of Buyer’s default, Seller understands that any additional deposit not considered part of the EMD in Section 1{B) herein

55 will be immediately released by ESCROW HOLDER to Buyer.

36
Each party acknowledges that he/she bas resd, undeestood, and agrees to cach and every provisien of this page unless 3 partiowlar parngraph is
otherwise modificd by addendom or coumteraffer.
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instructions to Escrow

19, ESCROW: If this Agreement or any matter relating hereto shall beeome the subject of any litigation or controversy,
Buyer and Seller agree, jointly and severally, 1o hold ESCROW HOLDER free and harmiess from any loss or expense, except
losses or expenses as may arise from ESCROW HOLDER’S negligence or willful misconduct. I conflicting demands are
made or notices served upon ESCROW HOLDER with respect to this Agreement, the parties expressly agree that Escrow is
entitled to file a suit in interpleader and obtain an order from the Court authorizing ESCROW HOLDER to depasit al} such
documents and monies with the Court, and obiain an order from the Court requiring the parties to interplead and litigate their
several claims and rights among themselves. Upon the entry of an order authorizing such Interpleader, ESCROW HOLDER
shall be fully released and discharged from any obligations imposed upon it by this Agreement; and ESCROW HOLDER shall
10 not be liable for the sufficiency or correctness as to form, manner, execution or validity of any insirument depusited with it, nor
11 asto the identity, authority or rights of any person executing such instrument, ner for failure of Buyer or Seller to comply with
12 any of the provisions of any agreement, contract or other instrument filed with ESCROW HOLDER or referred 1o herein.
13 ESCROW HOLDER'S duties hereunder shall be fimited 1o the safekeeping of all monies, instruments or other documents
14 received by it as ESCROW HOLDER, and for their disposition in accardance with the terms of this Agreement. In the event
15 an ection is instituted in connection with this escrow, in which ESCROW HOLDER is named as a party or is otherwise
16  compelled to make an appearance, ali costs, expenses, altomey fees, and judgmenis ESCROW HOLDER may expend or incur
17 in said action, shall be the responsibility of the parties hereto,

ol - -BEN B S W R T I N,

19 20. UNCLAIMED FUNDS: In the evemt that funds from this transaction remsin in an account, held by ESCROW
20 HOLDER, for such a period of time that they are deened “abandoned” under the provisions of Chapter 120A of the Nevada
21 Revised Statutes, ESCROW HOLDER is hereby authocized to impose a charge upon the dormant escrow account. Said charge
22 shall be no less than $5.00 per month and may not excesd the highest rate of charge permitled by statute or regulation,
23 ESCROW HOLDER is further authorized and directed to deduct the charge from the dormant escrow account for as long as the
24 funds are held by ESCROW HOLDER.

Brokers i

27 21 BROKER’S COMPENSATION/FEES: Buyer herein requires, and Seller agrees, as a condition of this Agreement,
28 that Seller will pay Listing Broker and Buyer's Broker, who becomes by this clause a third party beneficiary to this Agreement,
29 that certain sum and/or perceatage of the Purchase Price (commission), that Seller, or Selfer’s Broker, offered for the
30 procurement of ready, willing and able Buyer via the Multiple Listing Service, any other advertisement or written offer, Seller
31 understands and agrees that if Seller defaults hercunder, Buyer’s Broker, a5 2 third-party beneficiary of this Agreement, has the
32 right to pursue all legal recourse against Seller for any comumission due. In addition to any amount due to Buyer’s Broker
33 from Seller or Seller’s Broker, Buyer will -OR- Bwill not pay Buyer’s Broker additional compensation in an
34 amount determined between the Buyer and Buyer®s Broker.

36 22 WAIVER OF CLAIMS: Buyer and Seller apree that they are not relying upon any représentations made by Brokers
37 or Broker's agent. Buyer acknowledges that at COE, the Property will be sold AS-IS, WHERE-TS without any representations
38 or waranties, unless expressly stated herein. Buyer aprees to satisfy himselffherself, as to the condition of the Property, prior
36 10 COE. Buyer acknowledges that any statements of acreage or square footage by Brokers are simply estimates, and Buyer
40 agrees to make such measurements, as Buyer deems necessary, to astentain actual acreage or square footage. Buyer waives all
41 claims against Brokers or their agents for (2) defects in the Property; {b) inaccurate estimates of acreage or square footage; (c)
42 environmental waste or hazards on the Property; {d) the fact thet the Property may be in 2 flood zooe; (¢) the Property’s
43 proximity to freeways, airports or other nuisances; {f) the zoning of the Property; (g) tax consequences; or (i) factors related 1o
44 Buyer’s failure to conduct walk-throughs or inspections. Buyer assumes full responsibility for the foregoing and agrees to
45 conduct such tests, walk-throughs, inspections and research, as Buyer deems necessary, In any event, Broker's liability ig
46 limited, under 2ny and all sircumstances, to the amount of that Broker’s comsmission/fee received in this transaction.

47
Other Matters l

49 23, DEFINITIONS: “Acceptance” means the date that both parties have consented 10 a final, binding contract by
50 affixing their signatures 1o this Agreement and all counteroffers and said Azrezment and all counteroffers have been delivered
51 to both parties pursuant to Section 24 herein. “Agent” means = licensee working under a Broker or licensees working under a

Euch party acknowledges that ho/she has read, understood, and agrees to each ond every provision of this page unless a perticalar parapraph is
otherwise modificd by addendum or connteralfer.
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developer. “Agreement” includes this document as well as atl accepted counteroffers and addenda. “Appraisal" means a
writlen appraisal or Notice of Value as required by any lending institution prepared by a licensed or certified professional,
"Bona Fide” weans genuine. “Buyer” means one or more individuals or the entity that intends 1o purchase the Property.
“Broker” means the Nevada licensed real estate broker listed herein representing Seller and/or Buyer (and all real estate agents
associated therewith). “Business Day” excludes Saturdays, Sundays, and legal holidays. “Calendar Day” means a calendar
dsy fromvto midnight unless otherwise specified. “CFR™ means the Code of Federal Regulations. *CIC™” means Comraon
Intercst Community (formerly known as “HOA” or homeowners associstions). “CIC Capital Contribution” means a one-
time non-administrative fee, cost or assessment charged by the CIC upon change of ownership. “CIC Transfer Fees” means
the administrative service fee charged by a CIC to transfer ownership records, “Close of Escrow (COE)” means the time of
10 recordation of the deed in Buyer's name. “Default” means the fatlure of a Party to ebserve or perform any of its material
11 obligations under this Agreement. “Delivered” means personally delivered to Parties or respective Agents, transmitted by
12 facsimile machie, electronic means, ovemight delivery, or mailed by regular mail. “Down Payment” is the Purchase Price
13 less loan amount(s). “EMD” means Buyer's camest money deposit. “Escrow Holder” means the neutral party that will
14 handle the closing. “FHA” is the U.S. Federal Housing Administration. “GLYVAR?” means the Greater Las Vegas Association
15 of REALTORS®. “Good Funds” means an zcceptable form of payment detenmined by ESCROW HOLDER in sccordance
[6  with NRS 645A.171, “IRC” means the Intemnal Revenue Code {tax code), “LID” means Limited lmprovement District,
17 “N/A” means not applicable. “NAC” means Nevada Administative Code. "NRS" means Nevada Revised Statues as
18 Amended. *Party” or “Parties” means Buyer and Seller. “PIT1” means principal, interest, laxes, and hazard insurance.
19 “PMI” means privale morigage insurance. “PST" means Pacific Standard Time, and includes daylight savings time if in
20 effect on the date specified. “PTR” means Preliminary Title Report. “Property” means the real property and any personal
21 property included in the sale as provided herein. “Receipt” means delivery to the party or the party’s agent. "RPA” means
22 Residential Purchass Agreement. “Seller” means one or more individuals or the entity that is the owner of the Property.
23 “SID" means Special Improvement District, “Title Company” means the company that will provide title insurance. “USC” is
24 the United States Code. “VA™ is the Veterans Administration.

N2 O ) LA P W B e

25

26 24, SIGNATURES, DELIVERY, AND NOTICES:

27

28 A. This Agreement may be signed by the parties on more than one copy, which, when taken together, each

29 signed copy shall be read as one complete form. This Agreement (and documents related to any resulting trapsaction) may be
30 signed by the partics manually or digitally. Facsimile signatures may be accepted a3 original,

32 E. Except as otherwise provided in Section 10, when a Party wishes to provide notice as required in this
33 Agreement, such notice shall be sent regular mail, personal delivery, by facsimile, overnight delivery and/or by email to the
34 Agent for that Party. The notification shall be effective when postmarked, received, faxed, delivery confirmed, andfor read
35 receipt confirmed in the case of email. Delivery of all instruments or docurments associated with this Agreement shall be
36 delivered to the Agent for Seller or Buyer if represented.  Any cancellation notice shall be contemporaneously delivered to

37 Escrow in the same manner.

9 15 IRC 1631 EXCHANGE: Secller and/or Buyer may make this transaction part of an IRC 1031 exchange. The party
40 clecting to make this transaction part of an IRC 1031 exchange will pay all additional expenses associated therewith, at no cost
41 1o the other party. The other party agrees to execute any and all documents necessary to effectuate such an exchange.

43 26 OTHER ESSENTIAL TERMS: Time is of the essence, No change, modification or amendment of this Agreement
44 shall be valid or binding unless such change, medification or amendment shall be in writing and signed by each party, This
45  Agreement will be binding upon the heirs, beneficiarics and devisees of the parties hereto, This Apreement is executed and
46 intended to be performed in the State of Nevads, and the Jaws of that state shall govem ils interpretation and effect, The parties
47 agres that the county and state in which the Property is located is the appropriate forum for any action refating to this
48  Agresment. Should any party hereto retain counsel for the purpose of initiating litigation to enforee or prevent the breach of
4% any provision bereof, or for any other judicial remedy, then the prevailing party shall be entitled to be reimbursed by the losing
50 party for all costs and expenses incurred thereby, including, but not limited o, teasonable attorney’s fees and costs incumred by

51 such prevailing party.

54 THISIS A LEGALLY BINDING CONTRACT. All parties are advised to seek independent legal and tax advice to review
55 the terms of this Agreement.

56

57
Each party acknowledges that he/she has read, understood, and agrens {0 each snd every provision of this page unless a particular poragraph is
etherwise madified by addendum or counteroffer, '@”
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i THIS FORM HAS BEEN APPROVED BY THE GREATER LAS VEGAS ASSOCIATION OF REALTORSE®
2 (GLVAR). NO REPRESENTATION IS MADE AS TO THE LEGAL YALIDITY OR ADEQUACY OF ANY
3 PROVISION IN ANY SPECIFIC TRANSACTION. A REAL ESTATE BROKER IS THE PERSON QUALIFIED TQ
4 ADVISE ON REAL ESTATE TRANSACTIONS. IF YOU DESIRE LEGAL OR TAX ADVICE, CONSULT AN
5  APPROPRIATE PROFESSIONAL.
6
7 This form is available for use by the real estate industry. It is not intended to identify the user as a REALTOR®.
8  REALTOR® is a registered collective membership mark which may be wsed only by members of the NATIONAL
) ASSOCIATION OF REALTORS® who subscribe to its Code of Ethics.

10

It 27. ADDENDUM(S) ATTACHED:

12

13 28, ADDITIONAL TERMS:

14

15

16

17

18

19

20

Buyer’s Acknowledgement of Offer ]

21

22 Confirmation of Representation: The Buyer is represented in this transaction by:

23

24 Buyer's Broker: Ashley Oakes-Lazosky Agent’s Name; Ashley Oakes-Lazosky

25 Company Name: Vegas Homes and Fine Estates LLC Agent’s Licemse Mumber; B.10D0BES

25 Broker's License Number: B.1600858 Office Address: 1180 N. Towm Center Dr Ste 100

27  Phone; 702-281-1198 City, State, Zip: Las Vegas, NV 85144

28 Fax: 702-446-4536 Email: ashley@vhiely.com

28

30  BUYER LICENSEE DISCLOSURE OF INTEREST: Pursuant to NRS 645.252(1){c), & real estate licensee must disclose if
k]| he/she is a principal in a transaction or has an interest in a principsi to the transaction. Licensee declares that he/she:

32 P4, DOES NOT have an interest in a principal to the transaction. —OR—

33 1 DOES have the following interest, direct or indirect, in this transaction: 3 Principal (Buyer) —OR- [family or firm
34  relationship with Buyer or ownership interest in Boyer (if Buyer is an entity): (specify relationship)

37 Seler must respond by: 5 CAMEZIPM) on {month) Gciober » (day) 21 , (year) 2017 - Unless
38 this Agreement is aceepted, rejected or countered below and delivered to the Buyer's Broker before the above date
39  and time, this offer shall lapse and be of no further force and effect, Upon Acceptance, Buyer agrees to be bound by
40 each provision of this Agreement, and all signed addenda, disclosures, and attachments.

. |

42 |flegtFelee s E3 %]  Joseph Folino 1011812017 CAMIPM

43 Buyer's Sigeature Buyer's Printed Name Date Time

44 1 aeune b verifed )

45  YHorleFRbins a"c’.‘ﬁiéni:%:w‘“&wi Nicole Falino 10/19/2017 CAMOPM

46  Buyer's Signature Buyer's Printed Name Date Time

47

48

49
Each party scknowledges that he/she has read, understaod, and ngrees o each and every pravision of this page ualess s particulor paragraph fs
otherwise modified by addendum or counteroffer. ﬁ‘
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Rev, 05/16 020146 Greater Las Vepgas Associntion of REALTORS@ Page 9ol 10

This form presonted by Ashley Oakes-Lazosky | Vegas Homes & Fine Estates | 702-281-1198 | Instanetroans

ADMINGVEFELV.CON
JAD01986



dottoap signature verificagion;

[

Seller’s Response

Confirmation of Representation: The Scller is represented in this transaction by:

Seller’s Broker: Forest Barbee Agent’s Name: lvan Sher
Company Name: BHHS Nevada Ageot’s License Number:
Broker’s License Number: Office Address: 1215 S, Fori Apache Rd. Ste 210
Phone; 702-315-0223 City, State, Zip: Las Vegas, NV 89117

Fax: Email: ivan@shapiroandsher.com

3
4
5
6
7
-3
9
10
11
12 BELLER LICENSEE DISCLOSURE OF INTEREST: Pursuant to NRS 645.252(1){c), a real estate licensee must disclose
13 ifhefshe is a principal in a transaction or has an interest in a principal to the transaction. Licensee declares that hefshe:

14 7] DOES NOT have an interest in a principal to the transaction. —OR~

15 {1 DOES have the following intesest, direct or indirect, in this transaction: [JPrincipal (Seller) ~OR~ Oifamily or firm

16 relationship with Sefler or ownership interest in Seiler (if Seller is an entity): (specify relationship)

17

18

19

20

FIRPTA: If applicable (as designated in the Seller’s Response herein), Seller agrees {o complete, sign, and deliver o Buyer's
) FIRFTA Designee a certificate indicating whether Seller is a foreign person or a nonresident alien pursuant to the Foreign
21 lovestment in Real Property Tax Act (FIRPTA). A foreign person is a nonresident alien individual;  foreign corporation not
22 treated as a domestic corporation; or a foreign partnership, trust or estate. A resident alien is not considered a foreign person
23 under FIRPTA. Additional information for determining status may be found at www.irs.gav. Buyer and Seller understand that
24 if Seller is a foreign person then the Buyer must withhold a tax in an amouat to be determined by Buyer's FIRPTA Designee in
23 accordance with FIRPTA, unless an exemption applics. Seller agrees to sign and deliver to the Buyer's FIRFTA Designee the
26 necessary documents, to be provided by the Buyer’s FIRPTA Designes, 1o determine if withholding is required, (See 26 USC

27 Section 1445).

29  SELLER DECLARES that he/she ) is not -OR~ is a foreign person therefore subjecting this iransaction 10 FIRPTA
30 withholding. SELLER(S) INITIALS: 57/2 S {;’ I ] :

32 K1 ACCEPTANCE: Seller(s) acknowledges that he/she accepts and agrees to be bound by each provision of this Agreement,
33 and &} signed addenda, disclosures, and attachments.

35 kK] COUNTER OFFER: Seller accepts the terms of this Agreement subject to the attached Counter Offer #1.

37 [0 REJECTION: In accordance with NAC 645.632, Seller bereby informs Buyer the offer presented herein is not accepted.

o | Nl d e | Todd V. Swansen 11/21/2017 6:30 _ [AmERom

41 Seller’s Signature Seller’s Printed Name Date Time

42 Co-rustee, the Shiraz Trust,

43 ] Manager, Lyons Development, LLC

44 DamAIrm
45  Seller’s Signature Seller’s Printed Name Date Time

Each party sckmmvledges that he/she has resd, anderstood, end sgrecs to cach and every provision of this page unless a pardester paragraph is
otherwise modificd by addendum or counteroffer,
A Va
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COUNTER OFFER ot R
NO.__ =

ATTENTION: Ivan Sher COMPANY: BHHS Nevada Home Services
(Agent) (Name)

The [_] Offer [X] Counter Offer made by: E‘] Seller [_] Buyer Lyons Development LLC

(Name)
to [_] Buy [¥] Sell the real property commonly known as;__42 __Meadow hawk _Lane Lag Vagas, ¥V 69135
dated: October 19, 2017 is not accepted in its present form, but the following Counter Offer
is hereby submitted;

Purchase price to be $3,000,000.00
All existing electronics to convey with the sale (as indicated in the

original RPA) .,

[:] ADDITIONAL PAGE(S) ATTACHED. This Counter Offer is not complete without the additional
additional terms on the attached page(s).

OTHER TERMS: All other terms to remain the same as original Residential Purchase Agreement plus terms

agreed to in Counter Offer(s) No. 1 .
EXPIRATION: D Buyer [X| Seller must respond by: 8 [ |aMm[X]PMon {(month) October .
{day) 23 , (year) 2017 - Unless this Counter Offer is accepted by execution below

and delivered to the [ ] Buyer's |_] Seller's Broker before the above date and time, this Counter Offer shall
lapse and be of no further force and effect.

. datlonnverifisd
gé’i:." AT V205 EDT
Date: 10/22/2017 E_‘ 7 ST o
¥] Buyer[ | Seller Signature
Time: Yol Fotins B e
1X] Buyer_] Seller ' Signature

Dl

The undersigned [_] Buyer [X] Seller hereby:
X accepts the Counter Offer;
accepts the terms of this Counter Offer subject to the attached Counter Offer No. ;or

rejects the Counter Offer.

Authensisens
Date: 10/22/17 [;'.dd Swianara, Co-Frusies
Chetyettrrseie: Signature
Time: __11:30 am
() Buyec[_] Seller Signature
Counter Offer Rev. §/12 © 2012 Greater Las Vegas Association of REALTORS®
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datioep ngnasure venfication. .
Agthentisign 10: FAOCROFD-84DB<4F26-A30A-DEC8GL872148

[R&a

o aantre
COUNTER OFFER REAIOR' rrstianty
NO. 1
ATTENTION: Ashely Oakes-Lazosky COMPANY:  Vegas Homes and Fine Estates LLC
{Agent) {Name)
The [¥] Offer [] Counter Offer made by:[_] Seller [X] Buyer Joseph Folinc & Nicole Folino
(Name)
to [¥] Buy [_] Sell the real property commonly known as:__42 _ Meadowhawk Lane Las Vegas
dated: Getobexr 185, 2017 is not accepted in its present form, but the following Counter Offer

is hereby submitted;
1. Purchase price to be $3,099,000.00.
2. Buyer Pre-approval to ba revised tu reflect lower down payment {ss indicated in purchase

agreement)

oxr buyer to put 30% down as indicated in Pre-approval lettex.

Appraisal to be order within 2 business days of accepted offer.

Escrow to be opened with Taci Granlund of Equity Tile 702-432-1111, TaciGRequitynv.com
No personal property to be included in the sale.

- Seller time to respond to original offer is hereby to be extended to midnight Octcber

21st, 2017.

[_] ADDITIONAL PAGE(S) ATTACHED. This Counter Offer is not complete without the additional
additional terms on the attached page(s).

OTHER TERMS: All other terms to remain the same as original Residential Purchase Agreement plos terms

agreed to in Counter Offer(s) No. . ‘
EXPIRATION: (X] Buyer| ] Seller must respond by: _10:00 AM[ ] PM on (month)___october |
(day) 23zrd , (year) 2017 - Unless this Counter Offer is accepted by execution below

and delivered to the D Buyer's Seller's Broker before the above date and time, this Couvnter Offer shall
lapse and be of no further force and effect.
[—Mhnﬁw:

(GRS ]

10721/2017

Date: Budd Sswanoan, CarTuustes
] Buspefxcpsenr Signature
) 6:30 PM
Time:

[] Buyer[_] Seller Signature

e

The undersigned Buyer [] Seller hereby:

accepts the Counter Offer, 2
accepts the terms of this Counter Offer subject to the attached Counter Offer No. ;or
rejects the Counter Offer.
Eafosp werified
- wzzﬁn:wnmr
Date:  10/22/2017 fd?é‘é% PTG S1L |
[x] Buyer[ | Seller Signature
dathoop vonfied
Time: McoleFotine AR
Buyer| | Seller Signature
Counter Offer Rev. 5/12 © 2012 Greater Las Vegas Association of REALTORS®
This foro prevanted by Ivan ¢ Shex | BUKS Nevadn Propertiss | 702-315-0223 | iwsn@shepironndsher. com 9!’1550[‘]8?’(‘?““
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dotloap s:gnature venfication:

SELLER’S REAL PROPERTY DISCLOSURE FORM

In aecerdunce with Nevada Law, 2 seller of residentia] real property in Nevada must disclose any and all known conditions and
aspects of the property which materially affect the value or use of residential property in an adverse manner (see VRS 113,120 and

113.140).

1042412017 Do you currently occupy or have YES HO

Date : .
you ever occupied this property? B a

Propernty address 42 Meadowhawk Lane

Effective Oclober t, 2011: A purchaser may not waive the requirement to provide this fonm and a sejler may not require a
purchaser to waive this form. (VRS J13.13073)

Type of Selter: [ Bank {financial institmion); [JAsset Management Company; KlOwner-oceupier; CI0ther:

Purpose of Statement: (1] This statement is a disclosure of the condition of the property in compliance with the Schler Real Propeny
Diselosure Act, cffective Jonuary 1, 1996, (2) This statement is a disclosure of the condition and infonmation coneztning the property
known by the Scller which materially affects the value of the property. Unless otherwise advised, the Seller does sor possess any
expertise in construction, architecture, engireering or any ether specific arsa related to the construction or condition of the improvements
on the property or the fand. Also, unless othenvise advised, the Selicr has nol cenducted any inspection of generally inaccessible areas
such 3s the foundasion or roof. This siatement is nat & warranty of any kind by the Scller or by any Agent representing the Seller i this
transaction and is not a substiie for any fnspections or wearranties the Buyer may wish to obtain. Systems and applisnces addressed on
this furm by the seller are niot part of te contraciual apreement as to the inciusion of any sysicm or appliance as part of the binding

agreemeni.

Instractions io the Seller: (1) ANSWER ALL QUESTIONS. (2} REPORT KNOWN CONDITIONS AFFECTING THE
FROPERTY. (3) ATTACH ADDITIONAL PAGES WITH YOUR SIGNATURE IF ADDITIONAL SPACE 1S REQUIRED. (4)
COMPLETE THIS FORM YOURSELF. (5) [F SOME ITEMS DO NOT APPLY TO YOUR PROPERTY, CHRECK MN/A (NOT
APPLICADBLE). EFFECTIVE JANUARY 1, 1996, FAILURE TO PROVIDE A PURCHASER WITH A SIGNED
DISCLOSURE STATEMENT WILL ENABLE THE PURCHASER TO TERMINATE AN OTHERWISE BINDING
PURCHASE AGREEMENT AND SEEK OTHER REMEDIES AS PROVIDED BY THE LAW (see NRE 1131500

Systems / Appliances: Are you aware of any problems undfor defects with any of the following;

YES NO N/A YES NO NA

Electrical System .................. O O Showet(s) ceeeeeececeernld B O
Plembing. ..o O 8 0O SIk(S) oo .0 O
Sewer System & line.ven. [ K O Sauna / hot iub(s). - |
Septic tank & feach feld ... O e 0O Built-in microwave..............3 & O
Well & PUNIP covvre s 0o o Range/oven/hood-fan...... 0 B O
Yord sprinkler system(s)...l1 B[O Dishwasher .o B O
Fountaings) .....ooeeerreene., O o ® Garbage disposal corernnend B D
Heating sySteM....veevrvee. . B [ Trash compacior................[1  E O
Cocling system ...oceeeeveernen. O &g d Central vacupm o B O
Solar beating system ..........] O Alarm system.....eeeen 1 B 0
Fireplace & chimney.........[01 B owned.. g leased,, [
Wood burning system............ 0 0O @ Smoke detector................ -0 B O
Garage door opener. .............. O B 0O Itercom e B 0
Walter treatment system(s) ... [J K O Data Communication line(s)..0 B O

owned., Bl leased.. O Satellite dish(es) ovrrcrnnwnetd B OO
Water heater. oo, [ O B owned.. i leased.. [0
Toiletls) e 3 0O Other 0 K 0O
Batluub{s) ....oooovrnircrnranaee I ] [N ]
EXPLANATIONS: Any “Yes” must be fully explained on page 3 of this form, ﬁ.—

75 R
Selleris) Initials Buyer(s) fnitials

Nevads Real Estate Division Pagel of 5 Seiler Real Praperty Disclosure Form 547

Replaces a1 previous versions Revised 07/258/2017

This fesm prossnted by Iven G Shec | BHEE Novads Proparties | 702-315-0223 | showingefshapiroandsher.ces fnsiﬁnehﬂmﬁ

JA001993



SEAISCO sgnatre verdicaien:

Property conditions, improvements and additional information: e e, LRSS NOQ O NIA

Are you aveare of any of the following?:

{. Strueture:

{a) Frevious or current moistare conditions andlor water AAMABLT v, [
{b) Any siructurai defeer? T [T |
{e) Any constuction, modification, alicrations, or repairs made without

required state, city or county building permils? LR T T e OO OO UURUUURROUOIV 8 |
{d) Wheiber the property is or has been the subject of a claim govemed by

NRS 40.600 10 40.695 {construction defect clnims)? ....ooveeevereeon e R e e h et e e ne e tneresas e 0
{f selier answers yes, FURTHER DISCLOSURE 15 REQUARED)

2. Laud 7 Foundatioe:

(2} Any of the hnprovements being facated on unstable or expansive oY e, O

{b) Any foundastion sliding, settliog, movermen), wpheaval, or corth stability problems
that have oceurred on the property? T e OO

{c) Any dwainage, Booding, waler seepape, or high watertable? ..., res

(d) The property being located inv a designated flood plain?

(e} Whether the property is located rext 1o or near any known future devefopment?

{f} Any encroachments, casements, zoning violations or nonconforming uses? ....

{8} Isthe property adjreent 10 "open range” jand?
(3f seller answers yes, FURTHER DISCLOSURE IS REQUIRED under NRS 113.065)

Roof: Any problems with the 10687 ..o,

. Poolispa: Any preblems with structure, wall, finer, or equipment......

Infestation: Any bistory of infestation (teomites, campenter ants. aey? o

Environmental:

(2) Any substances, materisls. or praducts which may be an environmental hazard such as
but not limsiied to, ssbestos, radon pas, urea formaldehiyde, fuel or chemical storage tunks,
fantaminated Waier 07 56il 0n 1he PIOPEMY? (...iioii it O

{b) Has propeity been the sile of a crime invalving the previous manufacture of Methamphelumine
where the substances have not beers removed from or remediated on the Property by a cenified
entity or has not been deemed safe for habitation by the Board of Healh? voevvnrnnoeoon, P UPORVUTSNPI i

7. Fungi/ Mold: Any previous or cument fungus o8 modd7 .oeers e ovee e e .

8. Any feawres of the property shared in commen with adjoining landewners such as walls, fences,

road, driveways or other features whose use or seeponsibility for mzintenance may have an effeer
onthe property? ... ..., errerrrrrrerries v R U PRU RNV SO S PRTUPTO i
9. Common Interest Communitics: Any “common areas” (facilities like pools, tennis couns, walkways or
other areas co-pwned with others) or a homsowner essacialion which has any
authority over the property? .....oovvveeieriiiieee e,
(z) Common Tnterest Coramunily Declarstion and Bylaws availabie? 4]
(b}  Any periodic or recuning asseeiation TEEST .o....oivis oo WO 2
O
O
4

H @ gR

A

EIEIl HEEEER &

Ll 28

=

=HE

3]

{c} Anyunpaid assessments, fines or liens, snd any wamings or nolices that may give rise to an
assessment, Se or Hen® .t reeer
(d) Any litigation, arbitrstion, or mediation related (o property or commen area? .,
() Any assessments associnied with the property {exeluding propeety 8X68)7 voviieevenreeeommeee e e [
{f)  Any construction, modification, alterations, or repairs made without
required approval from the eppropriate Common Interes! Comsmunily bourd oy committee? ..., ........
16. Any problems with water quality of water SUPBIYT coeeviniit i e .
H1.Any other conditions or aspeets of the property which matertally affect its value or use in an
BAVERSE IMABNCIY? oo it s e et VA cier e n et e ans R}
12.Lead-Based Paint: Was the propeny constructed on or before 127387777 oo ey
(1f yes, additional Federn] EPA notification and diszlosuse documents are required)
13.Water souree: Municipal fl  Communily Well I Domestic Well [ Other 1
If Community Well: State Engineer Well Permit # Revocable [J Permanent O Caneelled [J
Use of community and domestic wells may be subject to change, Contact the Nevada Division of Water Resources
for more informalion regarding the Toture use of this well,
14, Conservation Easeamenits such as the SNWA's Water Smart Loadscape Program: Is the property a participant?........... O3
15, Solar panels: Are any instalicd on e PIOPEAYT «.ooovoviiiicie e ererirn 0
I yes, are the solar panels: Owned,..[) Lessed..T] or Finaneed...[J
16. Wastewater disposal: & Municipal Sewer]  Septic System T Glaer O
17.This property is subject to a Private Transfer Fes Obligation? .o.oooovoeeeeeeeen e,

EXPLANATIONS: Aay “Yrs” must be fully expiained on page 3 of this for o /ﬁ?“ ]
‘jj’ 1uny 202

SAIRALERT
Seller(s) luitials Buyer(s} nitials

o\s® oo

7 (SID ar LID)

HER @#am

4]

{standard transfer 1ax)
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ACUOOD Sgnaure verdicatinn:

EXPLANATIONS: Any “Yes” to questions on pages 1 and 2 must be fully explained here.
Attach additional pages if needed.

A
.7; saogy '_75%&?']

Sellerts) Initials Buyers) Initials
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Setisep sgnaiuie vanfication:

Buyers and sellers of residential property are advised to seck thie advies of an attarney eancerning their rights and ebligatinas as set forth in
Chapter 113 of the Mevada Revised Statutes regarding the seller’s obligation 1o exerate the Nevada Reat Estaze Division's approved YSeler's
Real Praperty Disclgsure Farm”, For ynus cunvenience, Chapler 113 of the Nevada Revised Statulus pravides as follows:

CONDITION OF RESIDENTIAL PROPERTY OFFERED FOR SALE
MRS 113.100 Definitions. As used in NRS 113,100 1o 113,550, inclusive. unless the conlest otherwise requins:

1. "Defect” means o condition that matesially affects the voluz or wse of residential property in sn adverse manner.

2. "Disclosure form™ meany 4 furm that complies wilh the regulativns adepted pursuunt to SRS I3 120,

3. “Dwelling unit” mcans any building, struciure or porvion thereof which is otcupisd as, or designed ar intended for occupancy ax, a residence by
one person who muintaing 3 househald or by two ar niore persons who maintain & comimon household,

4. “Residestial property™ means any lond in this siate 10 which is afTixed not less than one nor more than four dwelling units.

5. “Seller™ means a porson who sells or intends (o soil any residential propesty,

(Addcd 1o NRS by 1995, 842, A 1999, 1440)

NRS 113.110 Conditions requived for “conveyance of property” and 1o complete service of document. For the purposes of SR8 11100 10
113156 uchusive:

L. A “conveyance of property” oecurs:

{z) Upon the closure ol any escrow opened for the conveyanee; o

(b) 3 an escrow hs not been opened for the conveyance, when the purchaser of the propernty reecives the deed of conveyance.

2. Sarviee of a document is comploie:

{a) Upon personal delivery of the document to she person being served; or

(b) Theer doys after the document is mailed, postoge prepaid, to the person being served a1 his fagt koown sddrgss,

{Added to NRS by 1995, 844)

NRS 113.120 Rcepulations prescribing format and contents of form for disclasing condition of propeety, The Real Estaie Division of the
Department of Business and Industry shall adopt reguistions prescribing the fornnat and contents of a form for disclosing the condition of residential
property oftered for ssle. The regulations must ensure that the fonn:

1. Piowides for an evaluation of the condition of any creirical. ieating, cooling, plumbing and sewer systems on the property, and of the candition of
any ather aspears of the property which affect ifs vse or volue, and allows the selier of the propeny to indicaie whether or nos cach of thasc systerny and
ather agpects of the propeay has o defect of which the sclleris aware.

2. Provides notice:

{a) OF the provisions of NES 113 140 and subsoction § of NS 113 140,

(b} That the disclosurex sl forth in the foom arc made by the selter 2nd not by his agen.

{c) That the seller's agenl. and the agent of the gurchiaser or polential purchaser of the residentinf property. may reveal the completed forn and its
contcnts to any purchascr or polential purchaser of the residential propesty,

{Added 1o MRS by 1995, 840)

MRS 113,130 Completion and service of dizclpsure farm before conveyance of property; discavery or worsehing of defeet after serviee of fn o
exceplions; waiver,

1, Except as otherwise provided in subseetion 2:

{a) Arleast 1D days before residential propeny 15 sonveyed 1o a purchaser:

{1) The szller shail complete a disclosure form regording the residensisl propersy; and
{2} The seller or the seller’s agent shall serve the purchaser or the purchaser's ugenl with the completed disclosune form.

(b} I, afier service of the completed disclosure form but before conveyance of the property to the purchuser, a seifer or the zeller's agent discovers a new Cefeel
in the residential property that was not idemtified on the comploted disclosure form or discovers that a defect identificd on the completed disclosure form has
become werse than was indicated on the form, the seller or the scller’s agent sholl inform the purchaser or the purchaser's agent of that facl, in writing, 95 s00N a5
practicable afier the discavery of thal fact but in no evens inter than the conveyanee of the prapary to she puechaser. If the seller docs not agree Lo repoir or replace
the defect, the purchaser may;

{1} Reseind the agrecment to purchase the properiy; or
{2} Close escrow and accept the propeny with the defect as reveated by the seller or the seller’s agent without funher recaurse.

2. Subscetion | dacs noi spply 1o a salc or intended ssde of rexidential property:

{a) By lorcelosure purssant 1o chigpivr 107 of NRS.

(b} Between any co-owners of the property, spouses or persons related within the third degree of consanguinity.

{c) Which is the first sale of a residence that was constructed by o licensed contractor.

(d} By o persen who takes temporary possession or comtrol of or tilfe to the property solely tn facilitate the sale of the preperry an behalf of o person who
refocales 1o another county, state or country before title 1o the property i trangfeered 10 a purchaser.

3. A purchaser of residential propeny may not waive sny of the requiremants of subseetion 1. A sefier of residential property mny not require 2 purchaser o
waive any of the requirements of subseciion | a5 9 condition of sale or for any other purpese,

4. If 2 sale or intended sale of residentinl property is exempted from the requirements of subscction | pursuant to paragmph {a) of subsection 2, the fustee and
the beneficiory of the deed of must shall, not fsier than st the time of the conveyance of the propenty to the purchaser of the residential praperty, or upan the reguest
of the purchaser of the residential propeny. provide:

{a} Wrilten notive to the purchaser of any defects in the propeny of which the trustee or benelicisry. respectively, is aware; and

(b} H any defects are repaired or replacsd or atiempicd to be repaired or reploced, the contact information of any msel management company wha pravided
asset management scrvices for the propenty. The assct managerent company shell provide @ service 1eport to the purchaser upon request.

3. As used in thiy section:

{a) “Ssller” includes, withou! limitation, a client s Jefined in KRS 6ASH Beu,

(b) “Service sepon™ hos the meaning ascribed to ftin MRS 6434 130,

(Added 1o NRS by 1995, &30 A 1097, 40, 2003, 12397 2005, 398, 201, K1)

et S

i

7; A1aMY 22427 ET
-e——n——a—-—-ﬁ-——a” e ————————
Seller(s) nitinls Buyer(s) Initials
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agtison ssphdture wenfitanon;

NRS 113135 Certain sellers {o provids copies of certain provisions of NRS und give notice of cervain soil repurts; fnitisl purchaser tntitied to
rescind sales ogreement in certain circumstances: waiver of right (o reseind.

I. Upna signing a sales zgrecment with the initial purchoser of residential propeny tial was not oteupizd by the purchaser for more than 120 days
after substantial completion of the construction of the residential property, the selier shall;

{a} Provide 1o the initial parchasee a copy of NIZK 11207 to 11,204, inclusive, am! 40,600 10 40,603, inclusive;

{h) Noiily the initial purchaser of any soil report prepared for the residentiat propesty or for Gre subdivision in which the residensial property Is
focaled; gnd

{2} 4 requested in wriling by the iniial purchaser not fver than § days aficr signing the sales agreement, provide fo the purchriser without cost each
repon described in parsgraph (b) not fater than § days aller the selier receives the written TeGquest

2. Mot later than 20 days afier receipt of all Teports pursvant to parageaph () of subscation 1, the initial purchsser may rescing the sales apreement,

3. The initisl purchaser may waive his righl 1o rescind the sales agieement pursuait to subsection 2. Such a waiver is effeetive oaly ifit is made in a
written dogyment that is signed by the purchaser.

{Added 10 NRS by 1999, 1446)

NRS 113.140 Disclosure of unknown defect not required; form does ool constitute warranty; duly of buyer and prespestive buyer 10
exercise reasanabie care,

1. NRS 113,136 does nol requite u sefler to discloss 2 defect i residential praperty of which he is g sware,

2. A completed disclosurs form docs not constitute an cxpress or implied warmnty reganding any condition of residentiol property.

3. Neither this chapser nor chapter 6ol 5 of NRS relioves a Buyer cr prospective buyer of the duty (o exercise rezsonable care 1o protect himsell,
{Added 10 NRS by 1995, 843; A 0012596}
NRS 113,150 Remedies for seller’s defoved disclosure or nondisciosure of defects in properdy; waiver.
. i e seller or the seller’s agent fails to serve o completed diselossre form in necordance with the requirements of NRS 113130, the
purchaser may, ai any lime belore the conveyance of the propenty 1o the purchaser. reseind the agreement (o purchese the propenty withoul any

penalties,
2. I, before the conveyance of e property (o the purchaser. a sellec or the seller's spest informs the purchaser or the purchaser’s sgent,

through the disclosure form or another written notics, of a defict in the property of which the cost of repair or replacement was not limited by
provisions in the agreement 1o purchase the properly, the purchuser may:

{#) Rescind ihe agrecment to purchase the property at any timic before the conveyance of the prepeny o the purchaser: or

{b) Cluse escrow and accept the progesty with the defect as revesled by the seller or the seller’s agent withow Burther recourse.

3. Roscission of an sgreement purspant 40 subscetion 2 is cffective only if made in wriling, aolarized and served not fater than 4 working
days after the date an which the parebaser is informed of the defect:

{2} On the holdzr of any escrow openced for the conveyance; or

{b) I¥an escrow hes 5ot been wpaned for the conveyance, on the setler or the sclicr's agent.

4. Except a5 othenwise provided in subseclion 5, if o scller conveys residential property o 8 purchaser withowt complying with the
requirements of MRS 113,130 or otherwise providing the puschizser or the purchaser’s agent with wrilien notice of afl defeets in the propeay of
which the selier is owore, and there is o defeet in the property of which the selfer was aware before the property was conveysd ko lbe purchaser
and of which the cost of repair or replacement was rot limited by provisions in the agreement to purchase the property, the purcinser is enfitled
1o recover from the seiler weble the amouns necessary 1o repair o replace the defective pant of the property, together with counl £sis und
reasonable alturney’s fees. An zetion (o enfores the provisions of this subszction must be commenced not later gian | year after the purchaser
discovers or reasonably should have discovered the defest or 2 years afier the conveyance of the property to the purchaser, whichever pecurs
later,

5. A purchascr may not recover damages from 2 seller pursuam to subscetion 4 on the basis of an rvor or omission (o the disclosure form
that was esused by the seller's reliance upon informatiop previded o the seller by

(2} An officer or emplayee of this State or any politieal subdivision of this State in the ardinary course of his or her dutics; or

(B) A conteactor, engineer. land surveyor, certified inspecior as defined in MRS 6450040 or pesticide applicator. who was muthorized to
practice that profession a this Swtc at the time the infonmation was provided.

6. A purchaser of residential property may waive any of his or her righis under this section, Any such waiver is effective only i it is made
in a wrilten document that is signed by the purchaser and notarized,

{Added to NRS by 1993, 843: A 1997, 350, 1797)

The above information provided en pages one (1), two {2} and three (3) of this disclosure form it true and correct to the best of
seller’s knowledge as of the date set forth on page one (1). SELLER HAS DUTY TO DISCLOSE TO BUYER AS NEW
DEFECTS ARE DISCOVERED AND/OR KNOWN DEFECTS BECOME WORSE (Sec NBS 713.1 301ib)).

SCHCT(S): /g?m——\_’ Dale: 1012412017

Seller(s): Cﬂm,i l‘he Shlfz T.rust L Date;
e ef-tyons-BevelopmentibE

BUYER MAY WISH TO OBTAIN PROFESSIONAL ADVICE AND INSPECTIONS OF THE FROPERTY TO MORE
FULLY DETERMINE THE CONDITION OF THE PROPERTY AND ITS ENVIRONMENTAL STATUS. Buyer(s)
hos/have read and acknowledge(s) receipt of a copy of this Scller’s Real Property Disclosure Form ond copy of NRS
Cilapﬁf R BN T R T 4 T T FYPR AN & ) 2 s ur (4) and five (5)'

datioop verified
| Srocih Fobino nerTE 10/25/2017
Buyer(s Date:
s . dadlton veriied
Buyer(s}/HcoleFotins- e Date:_10/25/2017
Nevada Real Estate Division PageSof 5 Seller Real Property Disclosare Form 547
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datioap signane vertavon: ..., L, VTS R T S
OocuSign Envelope 1D DE635684-4 100-4DFC-ADSE-569A52C0E088

The Uniform Building Inspection Report™ Condensed

Single Family Residence:
42 Meadowhawk Lane, Las Vegas, NV 89135

Condensed Report Version Prepared fot:
Joe & Nicole Solino, Client '
Ashley Oakes-Lazosky, Selling Agent

Ivan Sher, Listing Agent

lnsgection Date:
10/27/2017, 9:00:00 AM

Report Number:
1027170900RP

Inspection Comeany:
Caveat Emptor L
Ralph Pane, Lic.#105.0002415.RE

Las Vegas, NV 89148

(702) 210-5333
www.caveatemptorlv.com Cave at
"Expect What You inspect” Empto:'

Copyright ® 2017 Cavest Emptor LV

Page 1 of 10
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doilaap Bgnsture venficdiom ~os dong sy
OocuSign Envelope 1D: DES356!

Condensed Report Version Prepared For: Joe & Nicole Solino

Prapeny Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of Inspection: 10/27/2017  Slad Time: 9:00:00 AM Repont Number: 1027170900RP

Lefter Code Definitions:

The letier code definftions provide the inspector's professional opinion regarding the findin
significance, severily, ramifications, course of action, or palh of resolution recommended. 1T further
clarfication Is desired please contae! your inspector.

{+} The plus sign indicates a plus for the property.
{A) APPEARANCE This issue is generally perceived to cosmetic in nature.
(B) BUILDING STANDARDS This finding does not appear to conform to building standards and

practices in effect at The Time of construction or installation.

{C} CAUTION Caution is advised. The finding could be, or could become, hazardous under cerdain
circumstances,

(D) DAMAGED and/or DAMAGING Damage is observed.

(E}) EEFICIENCY Correction of this issue will generally have a significant impact on efficiency.
(F) EAILURE The system ig not operating as intended.

{H) HAZARD The finding should be considered hazardous.

M} MONITOR Monitor this finding on a regular basis. Corrections by a qualified licensed contractor,
") it or when nacessary, are recogmmemjee%. yad N

{N) NOTICE Discretion advised. The significance of the finding is uncertain. Further study is
advised.

(P} PREVENT! INTENANCE This is generally regarded to be a recurrin maintenance issue,
reventive maintenance should be perfcrmed 10 restore the component(s) 1o proper condition.

(R) REVIEW BY SPECIALIST The mosi suitable course of action for addressing this finding is lo
gler ine issue 10 a hcensed and qualified contractor.

(T} TYPICAL/COMMON This finding appears 1o be typical and consistent with the age of tha
structure.

(U} UPGH{?DE RECOMMENDED To perlorm this maintenance action would ba considered to be an
upgrade,

IMPORTANT: Findings, Components & Applications Listings:

Each section of the complete report includes a fist of Findings, if any, and a st of Components and Applications noled
during the Inspeclion. Some component inlormation contains disclosures, Some Findings informatioh may be far-
rsaching. To obtain this Information would reguire reading sl nasratives In the Uniform Building Inspaction
Report™ Reference Manual, referenced by ilem number, The client is given this manual,

Questions or concems? Please call (702) 210-5333

Caveat Emptor LV
CopprigM @017 Cavess Enplor LY

Pags20f1D

JA002000



GIUOOP SIENITUN . VERRLIOR: b€ AU DA S e i e

DacuSign Envelope (D: DE635884-41 DOADFC-ADSE

Condensed Report Version Prepared For: Joe & Nicole Solino

Property Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of inspectan: 10/27/2017 Stant Time: 9:00,00 AM Report Mumber: 1027170800RP

Condensed Findings: Notes:
The condensed version is nol the entire report and should not be
considered exclusive. In States requiring summary distribution the
following listed items are considered by the inspeclor as inoperative, not
operating properly or as intended, health and/or salety concerns,
warranting further investigation by a specialist, or warranting cortinued
chservalion by others, In all other Stales the summary may include alf
findings regardiess of significance.

Grounds Findings:

{R] 0303: Irrigation station supply valve(s) possibly leak(s).
Observed 3l the east side of the home. The ground around the
irfigation valve box is damp. | did not see the valve leaking but the
moisitre should be looked into. R is recommended this finding and all
associated componenis be reviewed and corrected as needed by a
licensed and qualified Landscaping Contractor,

See Photo(s) 0303.

[R] 0313: lrrigation anti-siphon valve lsakage observed

Observed at the southeast comer of the home. Active leaking was
pbsarved. Anti siphon valve should te replaced. is recommended
this finding and all associated components be reviewed and correcled
as needed by a licensed and qualitied Landscaping Contractor.

Sec Pholo(s) 6313.

{R] 0323: lrrigation system electric valve contral wires amiss.
Observed on the east side of the home. The low vollage wire is
running on the ground when it should be in conduit or buried. Wire
should be correctly ran. 1 is recommended this finding and all
associated components be reviewed and corrected as needed by a
licensed and qualified Landscaping Contractor.

See Photo{s) 0323.

[R] [R] 0350: Imigation system needs general repairs, maintenance
and adjustments.

This condilion was observed at the front of the property. Small
underground leak noticed in the front yard drip system. Leaks only
when front statlon is In operation, Leak should be repaired. ltis
recommended thig finding and all associated components be
reviewed and correcled as needsd by a icensed and qualified
Landscaping Contractor, (rock is pulled back at leak area)

See Pholo(s) 4350.

Exteriar / Roof Findings:
HVAC & Fireplace Findings:

Pool / Spa Findin?s:

Queslions or concems? Please call (702) 210-5333
Caveat Emptor LV

Copyigh © 2047 Caveal Emglor LV
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DocuBign Envelope ID: DEG35884-4 1D0-4DFC-ADSE B8BAG2CIED DS

Condensed Reporl Version Prepared For: Joe & Nicole Salino

Properly Address; 42 Meadowhawi Lane, Las Vegas, NV 89135

Date of Inspeclion: 10/27/2017  Start Time: 5:00:00 AM Report Number: 1027170300RP

%_R} 3770.02: Filter case leaks.

fis condition was observed in the pool equipment area. Small leak
cbserved af the fitting at the boltom cf the filter. It is recommended
this finding and all associated components be reviewed and corrected
2s needed by a ficensed and qualified Pool Contractor.

See Photo(s) 3770.02.

[R] 3911 Gaiejs) aliowing direcl access to pool or spa not seff-
closing and self |atching.

Observed on both sides of the home, the gates should be adjusted Io
allow the gate 1o close and latch properly on its own, It ls
recommended this finding and all assaciated compoenents be
reviewed and corracted as needed by a licensed and qualified Pop!
Contraclor.

See Photo{s) 3911,

Plumbing Findings:

{R] 46B4: Tub drains slow.

This condition was observed in {he master bathroom tub. The drain
slop may need adjusting to allow faster drainage, Il is recommanded
this finding and aff associated components be reviewed and correcied
as needed by a licensed and gualified Plumbing Contracior.

See Photo(s) 4684.

Electrical Findings:

{C} 5645: Electrical faceplate missing.

Observed in the master bathroom toilet areas. Soth outlels are
missing the faceplate cover. A missing eleclrical faceplate can create
a potential hazard, especially when small children are present. itis
recommended thal all missing electrical faceplates be installed as
soon as practicable. These products are generally readily available at
most major home improvement warehouses such as Lowes or The
Home Depot. Caution is advised. The finding could be, or could
become, Eazardous under cerlain circumstances.,

See Photo(s) 5645,

Bathroom(s) Findings:

General Interior Findings:

{BR] 7424: Door dead bolt fails 1o fully extend in the jamb,

Observed at the exterior door of the gym in {he basement, Deadbolt
does not (ully lock. Lock should be adjusted. it is recommended this
finding and all associated components be reviewed and corrected as

Notes:

Questions ar concerns? Please call (702) 210-5333
Caveat Emplor LV

Copyrighi & 2817 Gaveal Ergiles LV
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Froperty Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of Inspection: 10/27/2017  Start Time: 9:00:00 AM Report Number: 1027170800RP

Condensed Report Version Prepared For: Joe & Nicole Solino

needed by a licensed and qualified Coor Contractor.
See Pholo(s) 7424.

Kitchen / Appfiance Findings:

Structure Findings:

Noles:

Questions or concearns? Please call (702) 210-5333
Caveat Emptor LV

Copyrigh1 © 2017 Caveal Ermplar LV
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Condensed Report Version Prepared For: Joe & Nicole Solino

Property Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of Inspection: 1072772017 Start Time: 9:50:00 AM  Report Number: 1027170300RF

Photo: 0.32 {1) Pheto: 0303 {1) Phato: 0312 (1)
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Pholo: 1.05 (1)

Photo: 1.1 (1) Photo: 1.2 (1) Pholo: 2.02 {1)

Questions or concems? Please call (702) 210-5333

Caveat Emptor LY Page 60110
Coprrig © 2017 Cavest Esrplar LV
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Condensed Report Version Prepared For: Joe & Nicole Solino

Praperty Address; 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of inspection: 10/27/2017 Stad Time: 9:00:00 AM Raport Number: 1027170800RP

Photo: 2.02 (2)

Positive Phﬂ"

Photo: 3.33 (1)

N

Phato: 3162 (1) Pholo: 3182 {2) Phalo: 3162 (3)

Questions or concens? Pleass call (702) 210-5333

Caveat Emptor LV Page 70l 10
Capyrighl © 2047 Caveat Emplar LY
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Condensed Report Version Prepared For: Joe & Nicole Solino

Property Address: 42 Meadowhawk Lane, Las Vegas, NV 85135
DBale of Inspection: 10/27/2017  Starl Time: 9:00:00 AM Report Number: 1027170800RP

Fhoto: 3911 (1)

Positive Photo

Photo: 4.07 (1)

P

Photo: 4.18 (4)

Photg: 4.21 {1) Pholo: 4.86 (1)

Questions or concerns? Please call (702) 210-5333

Caveat Emptor LV Page B ol 10
Capyright @ 2017 Saveal Empior L
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Condensed Report Version Prepared For: Joe & Nicole Solino

Propery Address: 42 Meadowhawk Lane, Las Yegas, NV 89135
Date of inspection: 10/27/2017 Slart Time: 9:00:00 AM Report Mumber; 1027!70900HF

Photo: 4684 (1) Pholo: 8.2 (1)

Photo: 8.04 (1)  Phoio:8.04 2) Phato: 8.07 (1)

Questions or concerns? Please call (702) 210-5333

Caveat Emptor LV Page §of 10
Copyright & 2017 Taveat Empior 1LV
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DocuSign Enveloge ID: DE635684-4100-4DFC.AD

Condensed Report Version Prepared For: Joe & Nicole Soling

Property Address: 42 Meadowhawk Lane, Las Vegas, NV 89135
Date of Inspection: 10/27/2017  Start Time: 9:00:00 AM Report Number: 1027170800RP

Positive Photo

i

~ ‘ - " o Soh
Phaoto: 8.110 (1} Photo: B2003 (1) Phato: 8.31 (1)

Pholo: 8.91 (1) Pholo: 8.91 {2 o Photo: .91 {3)

Cuestions or toncerns? Please call {702) 210-5333

Caveat Emptor LV Page 10 of 10
Copyighl& 2017 Cavaal Emaler LV
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REALTOR ' REQUEST FOR REPAIR No. 3
In reference to the Res'idemial Purchase Agreement dated 10/23/17 (“Agreement”) on property known as
42 _ Meadowhawk Ln, Las Vegaw, NV ("Property™
executed by Jopeph Folino Nicole Folino as Buyer(s) and seller af record

as Seller(s). The Buyer hereby notifies the Setler of the following respanse and request for repairs;

i.  BUYER’S NOTICE: (Check one)

0 Buyer has reviewed and approves the Home Inspection Report and removes the home inspection contingency.

¥ Buyer requests that the Seller perform the following repairs before COE. All repairs (except general home maintenance)
are to be done by a licensed Nevada contractor. Buyer reserves the right to approve the repairs at Walk Thraugh Inspection
as set forth in the Purchase Apgreement. Buyer acknowledges that this Request for Repair does not absolve the Buyer of any
obligation under the Residential Purchase Agreement.

All irrigation systems need to be repaired and replaced at the areas of
leaking, ete.

(see inspection report for details)

Pool filter case leaks and needs to be repaired/replaced.

Side gate needs to be repaired properly to allow sel f-latching properly.
Drain stops need to be repaired/replaced since tubs drain slowly

Masgter bathroom electrical faceplates need to be replaced & installed
properly.

Downstairs room door nesds the deadbolt repaired/replaced to function
propexrly.

Amended report by In?}aecmr makes 2 additional itemns added to this request:
(See provided amended report and photos )

1. Pool decking outside the sliding deor has a 133 that is showing either shifting underneath andjor is a trip hazard.
Seek further investigation from pool builder and provide buyers with "warranty” or solution.

Z. Flat roof line that Is right of the Office Patic is coming off in chunks and needs to be repaired (see report with
inspectors suggested remedy.) Buyer inguiring on the builders warranty for continued said issues with the stucco on

rhe flat roof lines of home.

i3 33 RALAIAYA
AN £57 TR ESY

Copies of the follawing reports are attached:

& Inspecticon Report 0
D - Dorulipned by: D s Do aianmd by
b Felins Mele Foling
I 10/30/17 18/30/17
EO0SSABEFABNS e T T E T O R s
Buyer Jonmeph Folinc Date Buyer ¥icole Folino Date
REALTOR
Request for Repoir 04.27.17 Page 10f2 © 2017 Grenter Las Vegas Association of REALTORS®
Thiz form pravonced by Aohley Onkes-Lasosiy | Vegns Newmas & Pine Hototes | T02-281-1198 | Ashley@VEFELY,COM .
Instanetrogas
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2. SELLER’S RESPONSE: (Check onc)

& Seller agrees to correct all of the conditions listed in Section 1 of this Request,
OSeller declines Buyer’s Request for Repairs.
O Seller offers to repair or take the other specified corrective action as follows:

— A e 10/30/2017

Sellef Co-trustee, the Shiraz Trust Date Seller Date
Manager, Lyons Development, LLC

3. BUYER'S REPLY TO SELLER’S RESPONSE: (Check one)

OBuyer accepts Scller's respanse as noted in Section 2 of this Request, withdraws all requests for items Seller has not
agreed to correct (if any) and removes the home inspection contingency.

U Buyer rejects Seller’s response and rescinds the Purchase Agreement.

DBuyer rejects Seller’s response as noted in Section 2 of this Request, elects to offer the Seller a new request as sef forth in
the attached Request for Repair No. . Buyer further requests a calendar day extension of the Due
Diligence Period.

g1 Bee above in section #1 of original requested repairs added issues added to request of repairs. Inspector
mended report.

Hoileop verted
7 N "o ¥ procrm e
doiieop wn | Ve torfotins Sz

bsgek Pt Mg Date 1
4. SELLER’S RESPONSE TO REQUEST FOR EXTENSION OF THE DUE DILLIGENCE PERIOD

O Seller APPROVES the day extension of the due diligence period:

Seller Date Seller Date

Request for Repair 04.27.17 Page 2 0l2 © 2017 Greater Las Vegas Association of REALTORS®

This forw preseated by Ashley Oakeo-Lazosby | Vegan Homen & Pine Rotatoea | 702-281.3338 | Achley@vaeRLy.coM iﬂsmneiro
REA)
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Inst 4 20171417-0003032
Fees: $40.00

RPTT: $15300.00 Ex#:
11/17/2017 03:21:08 PM

APN NO.; 164-14-414-014 Receipt #: 3262384
Requestor:
RECORDING REQUESTED BY:
EQUITY TITLE OF NEVADA

EQUITY TITLE OF NEVADA
Recorded By: RYUD Pgs: 4

WHEN RECORDED MAIL TO: ‘ DEBBIE CONWAY
Joseph R Folino & Nicole Folino CLARK COUNTY RECORDER
42 Meadowhawk Lane Src: ERECORD

Las Vegas NV B9135 Qfc: ERECORD

MAIL TAX STATEMENTS TO:

SAME AS ABOVE

Affix RPTT:  5$15,300.00.
ESCROW NO.: 17840471 TGR

GRANT, BARGAIN, SALE DEED
THIS INDENTURE WITNESSETH THAT
Lyons Development, LLC, a Nevada Limited Liability Company

for a valuable consideration, the receipt of whach is hereby acknowledged, do hereby Grant,
Bargain Sell and convey to

Joseph R Folinc and Nicole M Folino, husbénd and wife as joint tenants
ail that real property situated in the County of Clark, State of Nevada, described as follows:
SEE EXHIBIT “A” ATTACHED HERETO AND MADE A PART HEREOCF.

TOGETHER WITH all and singular the tenements, heredttamems and appurtenances
thereunto belonging to in anywise appertaining.

SUBJECT TD:
1. General and special taxes for the current fiscal year.
2. Covenants, conditions, restrictions, rights of way, easements and reservations
of record.

JA002013



SELLER:

Lyons Development, LLC

et Sy FoZ

Todd Swanson, Rescurce Trustee for
thé Shiraz Trust

sTaTEOF COloraA0 , |
COUNTY OF  §2NVer” y S¢
on Agvember 1\, 2o

persongaily appeared befcre me a Notary Public
Tedd Swanson

B -,;“r-:r, j:~
T

who -acknowledged that he!sheitheyexecuted the
above instrument.

LAULN &QM
Notary Public d
My commission expires: BIZJQ 1 [ B

FAREN COFFEY
HOTARY PUBLIC
STATE UF COLORADD
NOTARY {0 20064012153
MY COMMISSION EXPIRES 03-25-18

JA002014



EXHIBIT “A”
LEGAL DESCRIPTION

Lot Fourteen (14) as shown on the FINAL MAP OF SUMMERLIN VILLAGE 18 THE RIDGES
PARCEL "F" FALCON RIDGE as shown by map thereof on file In Book 126 of Plats, Page
64, in the Office of the County Recorder, Clark County, Nevada,

JA002015



STATE OF NEVADA
DECLARATION OF VALUE FORM

1. Assessor Parce! Mumbar(s) l

a. _184-14-414-014
b.
¢
d.
2. Type of Property:
a. O VacantLand b. ¥  Single Fam. Res. FOR RECORDERS OPTIONAL USE QNLY
c. O Condo/Twnhse .d. 0O 2-4Plex Book Page
e. OO0 AptBidg - 0O Commifindi Date of Recording:
g. O Agricultural ~h. 0 Mobile Home Notes:
i. Other L
d.a. Total ValuefSales Price of Property: - $§ _3.000,000.00
b. Deed in Lisu of Foreclosure Only- (value of propefty) $
c. Transfer Tax Value § 3,000,000.00
d. Real Properly Transfer Tax Due: o § _15.300.00

4. if Exemption Claimed

a. Transfer Tax Exemptlion, per NRS 375 GQD Secimn
b.  Explain Reason for Exemption:

5. Parlial Interest: Percentage being transferred: JJoo%

The undersigned declares and acknowiedges, under penalty of pefjury, pursuant to NRS 375.050 and NRS
375.110, that the information provided is correct o the best of their Information and belief, and can be
supported by documentation if called upon to substantiale the information provided herein. Furthermore, the
pames agree that disallowance of any clalmed exemption, or other determination of additional tax due, may
resull in a penalty of 10%% of (& due plus interest at 1% per month. Pursuant to NRS 375.030, the Buyer

and Seller shall be join] y a

Signature 1 Capacity
e -
Signature _ Capacity
SELLER {GRANTOR) INFORMATION BUYER {GRANTEE) INFORMATION
(REQUIRED} (REQUIRED)
Print Name: Lyons Development, LLC Print Name: Joseph R Folino and Nicole Folino
Address; 10120 W Flamingo Road Ste, 4333 Address. 42 Meadowhawk Lane
City. Las Vegas City: Las Vegas
State: NV Zip: 89147 State; NV Zip: 89135

COMPANY/PERSON REQUESTING RECORDING {Required if not Seller or Buyer)
Print Name: Equity Title of Nevada Escrow No.:  17840471-084-TGR

Address: 2476 Village View Dr,, Sulle 250
City, Stale, Zip: Henderson, NV BS074
{AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)

JAD02016
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FLER BEATS 2 UL HOUSE TRER
Rakeman Plumbing, Inc.
4075 Losee Road
N. Las Vegas, NV 89030
Phone: (702) 642-8553
Fax: (702) 389-1410

cust UPONOR

INVOICE

5925 148TH ST WEST
APPLE VALLEY, MN 55124

site SWANSON RESIDENCE
42 MEADOWHAWK LN
Las Vegas, NV B8135

INVOICE NO
232808

ACCOUNT NO

INVOICE DATE

TERMS

DUE DATE

PAGE

UPONOR

5/23/2017

Net 30

6/22/2017

oroer 13382, ro

REsoLuTion RMA # 747000

TECH FOUND 3/4 UPONOR TEE LEAKING ON THE HOT SIDE OF THE PLUMBING

SYSTEM.

CUT OUT LEAKING FITTING AND REPLACE WITH NEW FITTING AND RESTORE
WATER WITH NO FURTHER LEAKS.

RAKEMAN HAD TO REMOVE TOE KICKS ON BUILT IN CABINETS IN CLOSET,
CUT OUT WET DRYWALL, CARPET PAD AND PLACE EQUIPMENT TO DRY OUT

CLOSET.

AFTER EVERYTHING IS DRY RAKMAN REPAIRED ALL DRYWALL TO MATCH
EXISTING TEXTURE & COLOR AND REPAIRED ALL DAMAGED BUILT IN
CLOSETS THE RESET ALL CARPET,

ITEM NO

QUANTITY

DESCRIPTION

LnIT PRICE

EXTENDED

BID ACCEPTED 1

BID ACCEPTED

2486.00

2,496.00"

Your Business is Appreciated!

* means item is non-taxable

JA002018
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FLUSH RE2TS A FULL ROUST S5

Rakeman Plumbing, Inc.
4075 Losee Road

N. Las Vegas, NV 83030
Phone: (702) 642-8553
Fax: (702} 399-1410

cust UPONOR
5925 148TH ST WEST
APPLE VALLEY, MN 55124

INVOICE

site SWANSON RESIDENCE
42 MEADOWHAWK LN

Las Vegas, NV 89135

INVOICE NO
232809

PAGE

ACCDUNT NO INVOICE DATE TERMS

DUE DATE .

UPONOR 5/23/2017 Net 30

6/22/2017

TOTAL AMOUNT 2,496.00

JA002019






June 9, 2017

Rakeman Plumbing

ATTN: Aaron Hawley

4075 Losee Rd

NORTH LAS VEGAS, NV 89030

Re: Uponor Reference No.: RMA 746512

Dear Mr. Hawley:
I am responding to the claim you submitted under the above referenced RMA number.

Enciosed please find a check in the amount of $2,496.00 offered by Uponor in full and complete
satisfaction of all claims and damages you have or may have relating to the above referenced claim.
Be assured that we take these matters seriously and are working to make sure this does not happen

again.

Should you require any other infarmation or have any additional questions, please do not hesitate to
contact me at (8§52} 997-5383. Thank you for your assistance,

Sincerely,
[t

Christy Wegner

Claims Coordinator

Christy . Wegner@uponor.com

Enclosure:; Check

Uponor North America Uponor, Inc, Uponor Ltd
5925 148Bth Street West 2000 Argentia Road
Apple Valley, MN 55124 Plaza 1, Suite 200
Tel: (800) 321-4739 Mississauga, OMN LSN 1W1
Fax: (852) 891-2008 Tel: (88R) 994-7726
Web: www ugoner-usa.com Fax: (8OD) 638-9517

Web: www. uoonor.ca

JA002021



109030 RAKEMAN PLUMIING Jun 7, 2017 1808

TOTAL AMOUKT | $2,496.00
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PHC Bank
Haronal Asscoizlion
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Chary Amount

$52.486.00
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Rusty Graf

From: Beissel, Stacey <Stacey.Beissel@upanor.com>

Sent; Woednesday, December 13, 2017 12:39 PM

To: Nicole Folino

Cc; Joe Foling

Subject: Uponor Warranty Claim - RMA 746512 (42 Meadowhawk)

Attachments; 746512_As_Received_ 2 _JPG; Rakeman_746512_42_meadowhawk_invoice.pdf; 746512
~.payout.pdf

Hi Nicole,

I wanted to thank you for taking the time to speak with me today in regards to the Uponor producls currently
installed in your home. As discussed, Uponor has identified a limited manufaciuring related jssue with the
tubing samples returned to our office for evaluation and are recommending replacement of all red and blue
AQUAPEX tubing currently installed in your home with new Uponor AQUAPEX. itis my understanding that
you will be discussing this recommendation with your husbhand and will be following up with me after the 1% of

the year to begin conversations on how we can work together to accomplish this task.

Per your request, below please find the information associated with the initial claim submitied 1o Upener in

February 2017.

Claimani informalion

Builder/Coniractor

rakeman piumbing

garon hawley

4075 losee d

NORTH LAS VEGAS. NV 89030
us

aaron{@rakeman.com

Ph 702 642 8553

Fax 702 399 1410

Estimated Claim aAmount

Amount $5000 to $10006
Preferred Reimbursement Cash
Repairs Complete No

Jobsite Iniormation

Residential

aaron hawisy

42 meadow hawk In,
LAS VEGAS, NV 8913
us
aaron@rakeman.com
Ph 702 G42 8553

Past Oceurrences

Past Occurrences

JA002024



Application

Application
Recirculation
Recire Type
Failure Location

Location Detail

Temperature/Pressure

Temperature
System Temp Hot

System Pressure

\Waler Source

Water Source

Dates

Est. Installed Date

Faillure Date

Plumbing
Yes

Timed/On Demand
Supply

master bed room closet

Hot
120 F

65 P8I

runicipal

19-JUN-2013

16-FEB-2017

Contraclor Information

rakeman plumbing
aaron hawley

4075 losee id

MORTH LAS VEGAS. T
Us
aaron@rakeman.com
Pnh 702 €42 8552
Installing? Yes

Other informaticn

Present for destructiv
Phase of Constructior
Buiider

Customer Comment(s)

tubing spiit at fitting. Cu
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Item Number Description " Return

Q4751775 ProPEX EP Reducing Tee, 1" PEX x 3/4" PEX x 3/4" PEX
Problem: tubing spiit at fitting

Review Result: No Fallure
£2060750 3/4" Uponor AquaPEX Red, 300-f. coll
Problem: tubing spiit at fitting

Review Resuit: Manufacturing
F3060750 3/4" Uponor AquaPEX Blue, 3¢0-ft, coll
Probiem: tubing spiil at fitting

Review Result: idanufacturing
F1041000 17 Uponer AquaPEX While, 106-f1. coil
Problem: tubing split at fitling

Review Result: Mo Fajlure
Q4620755 ProPEX Ring with Siop, 374"

Problem: tubing spiit at fitting

Review Resuit: No Failure
Q4691000 ProPEX Ring with Stop, 1"

Problem: tubing split at fitting

Review Result: No Faiiure

Should you have any questions or concerns with the information supplied, please do not hesitate io reach
out. My direct contact information is below.

Thank you
Stacey

UpoNor

JA002026



Stacey Beisse!
Warranly Manager
Uponor North America

T +19529978984
M +16512531956

YW LIDONOT-USSE . com

YA URONIOIDIO.COM

Uponor, Inc.
5925 148th Stw
Apple Valley, MN, 55124

CONFIDENTIALITY NOTICE: This email message, including any attachments, is for the sole use of intended recipient{s} and may
contain confidential or propristary information. Any unauthorized review, use, disclosure or distribution is orohibited. if you are nct the
intended recipient, immediately contact the sender by reply email and destroy all copies of the original message.
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Rusty Graf

From: Beissel, Stacey <Stacey Beissel@upaonor.com>

Sent: Wednesday, December 13, 2017 12:47 PM

To: Nicole Folino

Ce: Joe Folino

Subject: Upenor Warranty Claim - RMA 748395 (42 Meadowhawk)
Attachments: 748395 As Received (1) (1)JPG; 748395_As_Received_ 2 (1).JPG
Hi Nicole,

As requested, the claim information for the most recent claim submitted to Uponor for evaluation {in November
2017) is below:

Claimant information

Builder/Contractor

rakeman plumbing

alison brooks

4075 lpsee 1id

NORTH LAS VEBAS, NV 85030

us
alison@rakeman.com
Ph 702 642 8533

cslimaled Claim Amount

Amount

Preferred Reimbursement

$1000 to $2500

Cash

Jobsite imormation

Singie Family

togd watson

42 meadowhawk ave,
LAS VEGAS, NV 89135
us
atisoni@rakeman.com
Ph 702 642 8553

Past Occuirences

Past Occurrences

Past Cccurrences Reft

—
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Application

Application
Recirculation

Location Detail

Temperature/Pressire

Temperature
System Temp

System Pressure

\Water Source

Water Source

Dates

Est. installed Date

Failure Date

Plumbing
Mo

master bath closet below waler heater

Cold
0OF

G5 P8I

Municipal

15-JUL-2013
07-MOV-2017

Contracior information

rakeman plumbing
atison brooks

4075 losee rd

NORTH LAS VEGAS, |
Us
alison@rakeman.com
Ph 702 642 85352
Instaliing? Yes

Other {nformation

Present for destructiy
Phase of Constructio

Builder

Customer Commeni{s)

Blue pipe split at fitting

JAD02031



item Number Description Retur

LF4517575 ProPEX LF Brass Sweal Adapter, 3/4" PEX x 3/4" Copper
Problem: blue tubing split al fitting

Review Result:

3040750 3/4" Uponor AquaPEX Blue, 100-11. coil

Problem: blue tubing spiit at fitling

Review Result: Manufacturing

Thank you
Stacey

Uuponor

Stacey Beissel
Warranty Manager
Uponor North America

T +19520878984
M +165612531956

WWW,UDONOT-US3.COm
\HWW.UQ_OI'IG(QI’O,GG“[

Uponer, Inc.
5925 148th St w
Apple Valiey, MN, 55124

CONFIDENTIALITY NOTICE: This email message, including any attachments, Is for the sole use of intended recipient(s) and may
contain confidential or proprietary information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the
intended recipient, immediately contact ihe sender by reply email and destroy all copies of the original message.
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Rusty Graf

From: Beissel, Stacey <Stacey.Beissel@uponor.com>

Sent: Wednesday, December 13, 2017 2:20 P

To: Nicole Folino

Ce: Joe Foling

Subject: RE: Uponor Warranty Claim - RMA 748395 (42 Meadowhawk)
Attachments: 2012 - Plumbing Warranty.pdf

Hi Again,

I apologize; | just realized | forgot to send the Uponor warranty applicable to your home. | have atlached it for
your review,

Thanks
Stacey

From: Beissel, Stacey

Sent: Wednesday, December 13, 2017 2:47 PM

To: 'Nicole Folino' <nfolino@sandlerpartners.com>

Cc: Joe Folino <jfolino@switch.com>

Subject: Uponor Warranty Claim - RMA 748395 (42 Meadawhawk)

Hi Nicole,
As requested, the claim information for the mest recent claim submitted to Uponor for evaluation {in November

2017} is below:

JA002035



Claimant Information

BuilderrConlractor

rakeman pliumbing

alison broocks

4075 losee rd

MNORTH LAS VEGAS. NV 89030
Us

alisong@rakeman.com

Ph 702 642 8553

Estimated Claim Amount

Amount

Preferred Reimbursement

$1000 to 32500

Cash

Jobsite Information

Single Family

todd watson

42 meadowhawk ave.
LAS VEGAS, NV B2135
us
alison@rakeman.com
Ph 702 642 8553

Past Occurences

Past Ccourrences

Past Occurrences Refe

JA002036



Application

Application
Recircuiation

t.ocation Detail

Temperature/Pressure

Temperature
System Temp

System Pressure

Wiater Saurce

Water Source

Dates

Esi. Instalied Date

Failure Date

Plumbing

Mo

masier bath closet below water heater

Cold
T70F

65 PSI

tAunicipal

15-JUL-2013

07-HOV-2017

Contractor information

rakeman plumbing
alison brooks

4075 losee 1d

NORTH LAS VEGAS. |
us
alison@rakeman.com
Ph 702 642 B553
nstalling? ves

Other Information

Present for destructiy
Phase of Constructic
Builder

Customer Commeni(s)

Blue pipe split at fitling
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tem Number Dascription Return

LF4517575 ProPEX LF Brass Sweal Adapler, 3/4” PEX x 3/4" Copper
Problem: blue tubing split at fitting
Review Resuit:

£3040750 3/4" Uponor AquaFPEX Blue, 100-8. coll
Problem: blue tubing split at fitling

Review Result: Manufacluring

Thank you
Stacey

Uponor

Stacey Beissel
Warranty Managaer
Uponor North America

T +19529978984
M +16512531856

WWW. UPDORCT-USS.COM
WYY UDONOFDIO.COM

Uponor, inc.
§925 1468th StWw
Apple Valley, MN, 55124

CONFIDENTIALITY NOTICE: This email messags, including any atlachments, is for the sole use of intended recipieni(s) and may
contain confidential or proprietary information. Any unauthorized review, use, disclosure or distribution is prohibifed. If you are not the
intended recipient, immadiately contact the sender by reply email and destroy all copies of the original message,
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UPONDR, INC. LIMITED WARRANTY Valid for Upanor
AquaPEX-a® Tubing, ProPEX® and Other Select Plumbing
Products

This Warranty is Effective For Instaliations Made After
October 15,2012

Subject to the terms and conditions of this Limited Warranty,
Uponor, Inc. (“Uponor”) warrants to the owner of the
applicable real property that the Uponor products listed
below shall be free from defects in materials and
workmanship, under normal conditions of use when installed
as part of a potable water distribution system,

Unlass otherwise specified, this Limited Warranty for the
applicable Uponor products shall commence on the date the
product was installed ("Commencement Date”} and will
expire after the following number of years:

{a) Twenty-Five {25) years for Uponor AquaPEX-a® tubing,
Uponor ProPEX® fittings and ProPEY® rings when all are
installed in combination with each other;

(b} Ten {10) years for Uponor AquaPEX-a® tubing when
installed in combination with nen-Uponor fittings;

{c) Ten (10) years for Uponor EP valves, EP wvalveless
manifolds and Uponor tub ells, stub ells, and straight
stubs;

{(d}) Two {2) years for Uponor metal manifolds, Uponor &P
manifolds with valves;

{e} Five (5) years for the Uponor D'MAND? system;

(f) Two {2) years for all other components of the Uponor
ProPEX® fitting system and all other plumbing items
listed In Uponor's catalog as of the effective date of this
limited warranty.

For purposes of this warranty, the use of Uponor
AquaPEX-a® tubing, Uponor ProPEX® fittings and ProPEX®
rings in combination with each other shall constitute an
Uponor ProPEX® system.

PLUMBING SYSTEMS

Exclusions From Limited Warranty;

This limited warranty applies only if the applicable Uponor
aroducts identified above: [a) are selected, configured and
installed by a2 certified licensed plumbing contractor
recognized by Upanor as having successfully completed the
Uponar AquaPEX® training course and according to the
instaliation instructions provided by Uponor; (b} are not
exposed to temperatures and/or prassures that exceed the
limitations printed on the warranted Uponor product or in
the applicable Uponor instaliation manual; {¢) remain in their
originally installed location; {d) are connected to potable
water supplies; {e) show no evidence of misuse, tampering,
mishendling, neglect, accidentat damage, modification or
repair without the approval of Uponor; and {f) are instalied in
accordance  with  then-applicable  building, mechanical,
plumbing, electrical and other code requirements; (g} are
instalied in combination with Uponor AquaPEX-a® tubing
unless otherwise specified below,

Without limiting the foregoing, this limited warranty does not
apply If the product failure or resulting demage is caused by:
{a} fauity instaliation; {b) components not manufactured or
sald by Uponor; {c] exposure to ultra violet light; (d) external
physical or chemical conditions, including, but not limited to
chemically corrosive or aggressive water conditions; or {e}
any abnormal operating conditions.

The use of non-Uponor terminadon devices such as
tubfshower valves, sill cocks, stops and other similar
components that attach at the termination or end-point of 2
run or branch of Uponor AguaPEX-a® tubing does not
disqualify the additional parts of the Uponor ProPEX® fitting
system from the terms of this Limited Warranty. Only the
non-Uponor termination devices themselves are excluded
from the Upenor Uimited Warranty.

The use of non-Uponor AquaPEX-a® tubing disqualifies any
and all parts of the Uponor ProPEX fitting® system from the
terms of this Limited Warranty. This exclusion does not
include certaln circumstances wherein Uponor AquaPEX-a®
tubing is instatled in combination with CPVC, copper, PPr, or
stainless steel pipe risers as may be required in limited
residential and commercial plumbing applications. The use
of non-Uponor fittings in combination with Uponor ProPEX®
fittings disqualifies Uponor ProPEX fittings® from the terms
of this Limited Warranty.
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Warranty Claim  Process (for building owners and
homeowners onty):

Written notification of an alleged failure of, or defect in, any
Uponor gart or product identified herein should be sent to
Uponor, Attn: Warranty Department, 5925 148th Street
West, Apple Valley, Minnesota 55124 or by facsimile to (866)
351-8402, and must be received by Uponor within thirty {30}
days after detection of an allzged failure or defect occurring
within the applicable warranty period. All products alleged to
be defgctive must be sent to Uponor for inspection and
testing for determination of the cause of the alleged failure or
defect.

Exciusive Remedies:

if Uponor determines that a product identified herein has
failed or is defective within the scope of this limited warranty,
Uponor’s liability is limited, at the option of Uponor, to: issue
a refund of the purchase price paid for, or to repair or replace
the defective product.

Motwithstanding anything to the contrary in this limited
warranty, if Uponor determines that any demages to the real
property in which a defective product was installed were the
direct result of a leak or failure caused by a manufacturing
defect in an Upanor product covered by this limited warranty
and occurting within the first ten {10) years after the
applicable Commencement Date or during the applicable
limited warranly period, whichever is shorter, and if the
claimant took reasonable steps to promptly mitigste (i.e.,
limit or stop) any damage resuiting from such Tailure, then
Uponor may at its discretion, reimburse dalmant for the
reasonable costs of repairing or replacing such damaged reai
property, including fiooring, drywall, painting, and other real
preperty damaged by the leak or failure. Uponor shall not
pay for sny other additional costs or expenses, induding but
not limited to, transportation, refocation, labor, repairs or any
other work associated with removing and/or returning failed
or defective products, installing replacement products,
damage to personal property or damage resulting from mold.

Warranty Claim Dispute Process:

In the event claimant and Uponor are unable to resolve a
claim through informal means, the parties shall submit the
dispute to the American Arbitration Association or its
successor (the “Association”} for arbitration, and any
arbitration proceedings shall be conducted before s single
arbitrator in the Minneapolis, Minnesota metropolitan area.
NOTWITHSTANDING THE FDOREGOING, NEITHER THE
CLAIMANT NOR UPONOR, INC. SHALL BE ENTITLED TO
ARBITRATE ANY CLAIMS AS A REPRESENTATIVE OR MEMBER
OF A CLASS, AND NEITHER THE CLAIMANT NOR UPONOR
SHALL BE ENTITLED TQ JOIN OR CONSOLIDATE CLAIMS WITH
ANY OTHER PARTIES IN ARBITRATION OR IN UTIGATION BY
CLASS ACTION OR OTHERWISE,

Transferability:

This limited warranty may only be assigned by the original
owner of the applicable real property and may not be
assigned or transferred after the period ending ten {10) years
following the Cormmencement Date.

Miscellaneous:

By the mutual egreement of the parties, it is expressly agreed
that this firnited warranty and any cigims arising from breach
of contract, breach of warranty, tort, or any other claim
arising from the sale or use of Uponor’s praducts shall be
governed and construed under the laws of the State of
Minnesota. It is enprassiy understood that authorized
Uponor sales representatives, distributars, and plumbing
professionals have no express or implied authority to bind
Uponor to any agreement or warranty of any kind without
the express written consent of Uponor.

THIS LIMITED WARRAMTY IS THE FULL EXTENT OF EXPRESS
WARRANTIES PROVIDED BY UPONOR, AND UPONOR HEREBY
DISCLAIMS ANY WARRANTY NOT EXPRESSLY PROVIDED
HEREIN, INCLUDING, WITHOUT UMITATION, THE IMPLIED
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE WITH RESPECT TO THE PRODUCTS
COVERED HEREUNDER.

UPOMOR FURTHER DISCLAIMS ANY STATUTORY OR IMPUED
WARRANTY OF HABITABILITY.

EXCEPT AS OTHERWISE EXPRESSLY STATED N THIS LIMITED
WARRANTY, UPONOR  FURTHER  DISCLAIMS  ANY
RESPONSIBILITY FOR LOSSES, EXPENSES, INCONVENIENCES,
AND SPECIAL, INDIRECT, SECONDARY, INCIDENTAL OR
CONSEQUENTIAL DAMAGES ARISING OR RESULTING IN ANY
MANNER FROM THE PRODUCTS COVERED HEREUMDER.
SOME STATES DO NOT ALLOW THE EXCLUSION OR
LIMITATION OF IMCIDENTAL OR CONSEQUENTIAL DAMAGES,
50 THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY
TOYOU.

THIS LIMITED WARRANTY GIVES THE CLAIMANT SPECIFIC
LEGAL RIGHTS, AND YOU MAY ALSO HAYE OTHER RIGHTS
WHICH VARY FROM STATE TO STATE.

Revised as of 8/2012

Uponor, inc.

5925 148th Street West
Apple Vafley, MN 55124 USA
Tel: (80 321-4739

Faw: {952} 891-2008

Web: www.uponor-usa.com

Uponor
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EXHIBIT 2
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FLOYD A. HALE
LAW OFFICE
Practies lmited %o serving as:
Special Master, Mediator and Arbitrator

servives administersd and scheduled by JAMS JAMS
email: 3800 Howard Hughes Parkway, 11" Floor Fax (702) 437-6287
fhale@fioydhale.com Las Vegas, NV 88180 Tolaphona {702) 457-5287
wabslita: www jamsesdr.com
August 20, 2018
Sent by Email
Rusty Graf, Esq, Christopher Young, Esq.
Black & Lobello Cobeaga Law Firm
10777 West Twain Ave., 3™ floor 550 East Charleston Blvd. #D
Las Vegas, NV 85135 Las Vegas, NV 89104
Attorneys for Plaintiffs Attorneys for Defendant
rgrafi@blacklobellojaw.com cyoung@cottonlaw.com

Re: Joseph and Nicole Folino v. Todd Swanson; Lyons Development, LLC
Mediation: August 17, 2018

Dear Counsel:

This letter will confirm that we were not successful in reaching a settlement of this dispute
during our August 17, 2018, Mediation conference. The Mediation concluded with the Folino’s
lowest demand to settle the case in the amount of $225,000.00. The final settlement offer by Dr.
Todd Swanson was $125,000.00. 1 appreciate the clients working so hard to move the negotiations
to these final figures. I will certainly welcome counsel to contact me if we can finalize this dispute
since there was substantial movement toward a settlement figure.

It is my suggestion that the parties agree to settle this dispute for $200,000.00, Since I
anticipate that litigation will commence soon if there is no settlement, let me know your
responses by September 4, 2018. Unless an agreement is reached, I will not advise the parties
of the responses received to my proposal from the adverse party.

I would like to thank you for retaining me for the handling of this mediation and if I can be
of any further service, please do not hesitate to give me a call.

&7

‘ i
. B Ay

/ 7 i
Floddl A, 11ale
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Electronically Filed
4/27/2020 8:06 AM
Steven D. Grierson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA C%‘*A ’g,

Heoksgek

Joseph Folino, Plaintiff(s) Case No.: A-18-782494-C
VS.
Todd Swanson, Defendant(s) Department 24

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion to Retax Costs in the above-entitled

matter is set for hearing as follows:

Date: June 11, 2020

Time: 9:00 AM

Location: Phoenix Building Courtroom - 11th Floor
Regional Justice Center
200 Lewis Ave.

Las Vegas, NV 89101

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Ondina Amos
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Ondina Amos
Deputy Clerk of the Court

JA002043
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ELECTRONICALLY SERVED
4/29/2020 11:09 AM

A-18-782494-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Tort COURT MINUTES April 29, 2020

A-18-782494-C Joseph Folino, Plaintiff(s)
VS.
Todd Swanson, Defendant(s)

April 29, 2020 Status Check

HEARD BY: Crockett, Jim COURTROOM: Phoenix Building 11th Floor
116

COURT CLERK: Rem Lord

JOURNAL ENTRIES
COURT NOTES as of 4/28/2020 the Order Granting Summary Judgement has not been filed and
ORDERED, matter CONTINUED. COURT FURTHER ORDERED, matters SET 6/9/2020
CONTINUED to 6/11/2020.
CONTINUED TO: 6/11/2020 9:00 AM... MOTION TO RETAX... MOTION FOR FEES

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve. /11 4/29/2020

PRINT DATE:  04/29/2020 Pagelof1l Minutes Date:  April 29, 2020

JADD2044
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THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
5/11/2020 3:01 PM
Steven D. Grierson

CLER@ OF THE COUEE

Christopher M. Young, Esq.
Nevada Bar No. 7961

Jay T. Hopkins, Esq.

Nevada Bar No. 3223
CHRISTOPHER M. YOUNG, PC
2460 Professional Court, #200
Las Vegas, Nevada 89128
Tel: (702) 240-2499

Fax: (702) 240-2489
cyoung(@cotomlaw.com
jaythopkins@gmail.com

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
jgalliher@galliherlawfirm.com

Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

JOSEPH FOLINO, an individual and NICOLE| CASENO.: A-18-782494-C
FOLINO, an individual, DEPT.NO.: XXIV

Plaintiff(s),
V.

TODD SWANSON, an individual; TODD
SWANSON, Trustee of the SHIRAZ TRUST;
SHIRAZ TRUST, a Trust of unknown origin;
LYON DEVELOPMENT, LLC, a Nevada limited
liability company; DOES I through X; and ROES
[ through X,

Defendant(s).

I
PREAMBLE

On April 7, 2020, this Court held a hearing to address the Defendants’ Motion to Dismiss|

Voluntary Dismissal Summary Judgment
Involuntary Dismissal Stipulated Judgment 1
Stipulated Dismissal Default Judgment
X ] Motion to Dismiss by Deft(s) Judgment of Arbitration JA002045

Case Number: A-18-782494-C



THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Plaintiffs” Second Amended Complaint, which Defendants filed on September 24, 2019.! Rusty ~ J.
Graf, Esq. appeared on behalf of the Plaintiffs; Jeffrey L. Galliher, Esq. and Jay T. Hopkins, Esq|
appeared on behalf of the Defendants.?

This Court considered the parties” motions and supplements, together with the exhibits and|
arguments of counsel. Viewing the evidence in the light most favorable to the Plaintiffs, this Court
finds that the Plaintiffs failed to establish the existence of any genuine dispute as to a material issue
of fact to preclude summary judgment. Accordingly, this Court makes the following Findings of Fact
and Conclusions of Law under the standards set forth below.

II.

PROCEDURAL HISTORY

This is a case involving the purchase and sale of a $3,000,000 luxury home located at 42
Meadowhawk Lane in Las Vegas, Nevada. The dispute emanates from an October 27, 2017
Residential Purchase Agreement in which the Plaintiffs were the Buyers and Lyons Development,
LLC was the Seller. The gist of the Plaintiffs’ lawsuit is that “the Defendants” concealed a water leak
in the plumbing system.

Plaintiffs’ Complaint

On October 19, 2018, the Plaintiffs filed their initial Complaint seeking damages foy
Defendants’ alleged concealment of a February 2017 water leak which Plaintiffs alleged indicated a
“systemic defect” in the plumbing system. The Plaintiffs asserted six causes of action for: (1)

Fraud/Intentional Misrepresentation; (2) Negligent Misrepresentation; (3) Violation of NRS 598.010

! While the Defendants styled their instant motion as a motion to dismiss, Defendants acknowledged in their motion that
because the motion and supplements referenced and attached documents outside the pleadings, this Court must invoke the]
summary judgment standards in NRCP 56. Kopicko v. Young, 114 Nev. 1333, 1335-1336, 971 P.2d 789, 790 (1998).

 The parties named the following parties: Plaintiffs, Nicole and Joseph Folino (hereinafter the “Plaintiffs” or the

“Folinos”); and Defendants: Dr. Todd Swanson, an individual; Todd Swanson, Trustee of the Shiraz Trust; Shiraz Trust
and Lyons Development, LLC (hereinafter “Defendants™ or “Dr. Swanson.”).

2
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

et seq. (Deceptive Trade Practices); (4) Violation of NRS 113.100 et seq. (Failure to Disclose Known
Defects); (5) Civil RICO; and (6) Respondeat Superior.>
Defendants’ February 4, 2019 Motion to Dismiss

On February 4, 2019, the Defendants moved to dismiss the Plaintiffs> Complaint pursuant to
NRCP 12(b)(5). At the April 8, 2019 hearing, the Court did not rule on the substance of the
Defendants’ motion but granted the Plaintiffs’ request for leave to amend to cure the pleading
deficiencies.
Plaintiffs’ First Amended Complaint

On April 18, 2019, the Plaintiffs filed their First Amended Complaint, asserting the same
claims as in the initial Complaint. The Plaintiffs also asserted a Seventh Cause of Action for Piercing
the Corporate Veil/Alter Ego.
Defendants’ May 20, 2019 Motion to Dismiss

On May 20, 2019, the Defendants moved to dismiss the Plaintiffs’ First Amended Complaint,
seeking dismissal of each of the Plaintiffs’ seven claims. On July 18, 2019, this Court held a hearing]
on Defendants” Motion to Dismiss. At the hearing, the Court dismissed the Plaintiffs Negligent
Misrepresentation, Deceptive Trade Practices, Civil RICO; Respondeat Superior and Piercing the
Corporate Veil claims. The Court ruled the Plaintiffs’ fraud or NRS Chapter 113 concealment claims
survived and ordered the Plaintiffs to file a Second Amended Complaint.
Plaintiffs’ Second Amended Complaint

On September 4, 2019, the Plaintiffs filed their Second Amended Complaint, alleging

concealment in violation of NRS 113 et seq. and fraud/intentional misrepresentation. The Plaintiffs

3 The Plaintiffs attached several documents to their Complaint, First Amended Complaint and Second Amended Complaint
which, under NRCP 12(b)(5)’s standards, are incorporated into the pleadings. Breliant v. Preferred Equities Corp., 109
Nev. 842, 847, 858 P.2d 1258, 1261 (1993).
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also sought punitive damages.
Defendants’ September 24, 2019 Motion to Dismiss

Defendants moved for dismissal/summary judgment on September 24, 2019. Defendants
provided evidence in the form of an affidavit from the licensed plumbing company that the February,
2017 leak had been repaired, thus negating the Defendants duty to disclose under NRS Chapter 113
and Nelson v. Heer, 123 Nev. 217, 163 P.3d 420 (2007).

In their Opposition, the Plaintiffs did not present any facts to rebut the Defendants’ evidence]
that the February 2017 leak had been repaired, but instead sought sanctions for Defendants filing the
motion.

At the November 7, 2019 hearing, because the Plaintiffs failed to rebut the facts in the|
Defendants’ motion, this Court stated its inclination to grant the Defendants’ motion. Instead, to
permit the Plaintiffs to fully present their case, this Court gave Plaintiffs 90 days to conduct discovery
and permitted the Plaintiffs to file a supplemental brief demonstrating a genuine issue of material fact.
Defendants were also permitted to file a supplemental brief in response to the Plaintiffs’ supplement.
The Plaintiffs’ Discovery

Between November 7, 2019 and February 13, 2020, the Plaintiffs conducted extensive]
discovery, which included serving numerous subpoenas for documents, serving interrogatories,
requests for production of documents and requests for admissions. Plaintiffs took the depositions of
six witnesses.” The Defendants produced nearly 1000 pages of documents as supplemental disclosures
and responses to the Plaintiffs’ interrogatories and requests for production. The Plaintiffs also

produced over 5000 pages of documents.

¢ The Plaintiffs deposed Rakeman principal Aaron Hawley and employee William “Rocky” Gerber, Dr. Swanson (two
separate depositions), Dr. Swanson’s assistant Nicky Whitfield, and Defendants’/Sellers’ real estate agents, [van Sher and
Kelly Contenda.
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On February 13, 2020, the Plaintiffs filed their Supplemental Brief. On February 27, 2020, the
Defendants filed their Supplemental Reply in Support of Motion for Summary Judgment. Each party]
attached voluminous exhibits.

On April 7, 2020, this Court held a hearing regarding the Defendants’ motion, and makes the
following findings of fact and conclusions of law.

111

LEGAL STANDARDS

The following legal standards are applicable to this case:

A. Summary Judgment Standards

Because the parties presented matters outside the pleadings, this Court treats the Defendants’
motion “as one for summary judgment and disposed of as provided in Rule 56.” See NRCP 12(c) and|
Kopicko, 114 Nev. at 1336, 971 P.2d at 790 (1998).

Since Wood v. Safeway,” the Nevada Supreme Court has followed a gradual trend toward
favoring summary judgment as a “valuable tool to weed out meritless cases [which is] no longer a|
‘disfavored procedural shortcut.”” Boesiger v. Desert Appraisals, LLC, 444 P.3d 436, 438-439, 2019
Nev. LEXIS 39, *4-5 (July 3, 2019) (“[slJummary judgment is an important procedural tool by which
factually insufficient claims or defenses [may] be isolated and prevented from going to trial with the|
attendant unwarranted consumption of public and private resources™). See also Wood, 121 Ney. at
730, 121 P.3d at 1030 (summary judgment “is an integral part of the [rules of civil procedure] as a
whole, which are designed to secure the just, speedy and inexpensive determination of every action.”)

“Summary judgment is appropriate if the pleadings and other evidence on file, viewed in thel

light most favorable to the nonmoving party, demonstrate that no genuine issue of material fact

> Wood v. Safeway, 121 Nev. 724, 727, 121 P.3d 1026, 1028 (2005).
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remains in dispute and that the moving party is entitled to judgment as a matter of law.” Bank of Am.,
N.A. v. SFR Invs. Pool 1, LLC, 427 P.3d 113, 117, 134 Nev. Adv. Rep. 72 (September 13, 2018). “Al
genuine issue of material fact exists if, based on the evidence presented, a reasonable jury could return
a verdict for the nonmoving party.” Id.

B. NRS Chapter 113 Standards Regarding Pre-Closing Disclosures in Real Estate
Transactions

Plaintiffs’ claims are premised on the Defendants’ purported failure to disclose a February 16,
2017 water leak which, according to the Plaintiffs, was indicative of a systemic plumbing defect. Thel
Plaintiffs’ claims are based on violation of NRS Chapter 113.

NRS §113.140 provides:

Disclosure of unknown defect not required; form does not constitute warranty; duty of

buyer and prospective buyer to exercise reasonable care.

1. NRS §113.130 does not require a seller to disclose a defect in residential property
of which the seller is not aware.

2. A completed disclosure form does not constitute an express or implied warranty
regarding any condition of residential property.

3. Neither this chapter nor chapter 645 of NRS relieves a buyer or prospective buyer
of the duty to exercise reasonable care to protect himself or herself.

In Nelson v. Heer, the Nevada Supreme Court defined a seller’s disclosure obligations unden]
NRS 113.130 and NRS 113.140. The Nevada Supreme Court ruled that repairing damage negates a
seller’s duty to disclose damage because repaired damage “no longer constitute[s] a condition that]
materially lessen[s] the value of the property.” Nelson, 123 Nev. at 224, 163 P.3d at 425. Id.
According to the Court, “the seller of residential real property does not have a duty to disclose a defect
or condition that ‘materially affects the value or use of residential property in an adverse manner,’ if]

the seller does not realize, perceive, or have knowledge of that defect or condition.””®

¢ Further, pursuant to statute, recovery is completely barred “on the basis of an error or omission in the disclosure form
that was caused by the seller's reliance upon information provided to the seller by:... (b) A contractor, engineer, land

6
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by the parties:

surveyor, certified inspector as defined in NRS 645D.040 or pesticide applicator, who was authorized to practice that]
profession in this State at the time the information was provided.” NRS 113.150(5).

7 The Court notes that the Rakeman invoice relating to the February 2017 leak has a May 23, 2017 date. However, the
undisputed evidence shows that the invoice was created after the fact when Rakeman submitted its warranty claim to
Uponor. The evidence is undisputed that invoice with the May 23, 2017 date is for the February 16, 2017 leak and
documents that Rakeman completely repaired that leak.

NRS §113.150(2) provides:

Remedies for seller’s delayed disclosure or nondisclosure of defects in property;
waiver.

2. If, before the conveyance of the property to the purchaser, a seller or the seller’s agent
informs the purchaser or the purchaser’s agent, through the disclosure form or another written
notice, of a defect in the property of which the cost of repair or replacement was not limited
by provisions in the agreement to purchase the property, the purchaser may:

(a) Rescind the agreement to purchase the property at any time before the conveyance
of the property to the purchaser; or

(b) Close escrow and accept the property with the defect as revealed by the seller or
the seller’s agent without further recourse.

IV.

SUMMARY OF FINDINGS OF FACT

The Court finds the following facts are undisputed and supported by the evidence presented

In 2015, Rakeman Plumbing installed the plumbing system manufactured by Uponor at
property located at 42 Meadowhawk Lane, Las Vegas, Nevada.

The 42 Meadowhawk Lane property is the subject of the Plaintiffs’ lawsuit.

There was a leak in the Uponor plumbing system on February 16, 2017,

Plaintiffs’ action is premised on the Defendants’ failure to disclose the February 16, 2017 leak;
A licensed plumbing contractor, Rakeman Plumbing, completely repaired the February 16,
2017 leak;’

Because Rakeman repaired the February 16, 2017 leak, Defendants did not disclose it on the
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October 24, 2017 Sellers’ Real Property Disclosure form;

There was a second leak in the Uponor system on November 7, 2017 during the escrow period
of the sale;

On November 15, 2017, prior to the November 17, 2017 closing date, Defendants disclosed
the leak in an addendum;

Defendants’ agent emailed the disclosure to Plaintiffs’ agent on November 16, 2017;
Plaintiffs did a walk-through before closing and knew about the November 7, 2017 leak;
With knowledge of the November 7, 2017 leak, the Plaintiffs’ agent emailed Defendants’ agent
with proposed options, including an acknowledgment that Plaintiffs could walk away and elect
to terminate the contract and not close on the property;

With knowledge of the November 7, 2017 leak, the Plaintiffs elected to close on the property
on November 17,2017;

In 2015, an inspection revealed that two recirculating pumps were leaking and the recirculating
pumps were replaced. The recirculating pumps failure occurred in a different area of thel
residence than the February 2017 and November 2017 leaks, and are not related to the claims
in Plaintiffs’ Second Amended Complaint;

The same inspection showed a plumbing leak above the ceiling of the basement bathroom,
which the report also described as a “drip.” The leak/drip occurred in a different area of the
residence than the February 2017 and November 2017 leaks, and are not related to the claims
in Plaintiffs’ Second Amended Complaint. Neither Rakeman nor the Defendants could identify,
a source of the drip, and there is no evidence that the leak/drip persisted after the date of the
report, May 11, 2015;

On November 17, 2017, the day of the closing, Infinity Environmental Services conducted
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mold tests at the property;
Infinity tested for possible fungal levels in the master bathroom and master closet, which is the]
area where the February 2017 and November 7, 2017 leaks occurred;
Infinity provided results of their mold testing on November 24, 2017, seven (7) days after the]
Plaintiffs closed on the property;

Plaintiffs knew Infinity was conducting the tests on November 17, 2017.
Plaintiffs closed on the property on November 17, 2017 before the Infinity results were
reported;

After closing, the mold was fully remediated and a subsequent mold test conducted on
December 5, 2017 showed the area to be mold-free, as documented in a December 7, 2017
Infinity Report;
The results of the mold test were not provided by Infinity to Defendants because the]
Defendants no longer owned the property and there is no evidence showing that the Defendants|
knew of the results of the mold test on or before the closing date.

V.

CONCLUSIONS OF LAW

This case centers around the Plaintiffs’ claim that the Defendants concealed a February 2017,

water leak. Throughout these proceedings, the Defendants have asserted, together with providing
undisputed proof, that the February 2017 water leak was completely repaired by a licensed plumbing

contractor, Rakeman Plumbing. Defendants have always asserted that under Nelson v. Heer and NRS

Chapter 113, the repair negated Defendants’ duty to disclose.

In responding to the Defendants’ motion on the Plaintiffs’ Second Amended Complaint, the
Plaintiffs did not refute the Defendants’ proof that the leak had been repaired. However, rather than

dismiss the action at that time, this Court granted the Plaintiffs’ request for discovery to establish facts

9
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showing the February 2017 leak was not repaired and that the Defendants knew the leak had not been
repaired, two facts required by Nelson.

The Defendants cooperated fully with the discovery undertaken by the Plaintiffs. While the
discovery revealed additional facts, none of those additional facts are material to the claims made in
the Plaintiffs’ Second Amended Complaint. Rather, the end-result of Plaintiffs’ discovery efforts ig
that, despite the testimony and the plethora of documents produced, and despite the Plaintiffs’ efforts
to cast the evidence in their Supplement as creating genuine issues of material fact, the Plaintiffs’ case]
still fails as a matter of law.

Specifically, through the discovery undertaken and the resulting arguments in Plaintiffs’
Supplemental Brief, Plaintiffs attempted to create a question of fact by asserting that there were “at
least six (6) water losses in a little over two years (April 2015 to November 2017) that [the Defendants]
owned the home.” However, the evidence shows that the only relevant “water losses” relate to two
failures in the Uponor plumbing system, one which occurred in February 2017, which the Defendants’
repaired, and one which occurred in November 2017, which the Defendants disclosed prior to the]
Plaintiffs’ closing on the property.

The Plaintiffs have failed to present evidence to establish the one fact that could possibly make
their claims viable: that the February 2017 leak was not repaired. To the contrary, the undisputed facts|
establish that the February 2017 leak was repaired, thus abrogating any requirement that it be
disclosed, as fully explained in Nelson. The other purported “water losses” complained of by the
Plaintiffs are unrelated to their claims and, further, do not materially affect the value of the property.

A. The Undisputed Evidence Shows that the Allegedly Concealed Leak Was

Repaired and that Pursuant to NRS Chapter 113 the Defendants Did Not Conceal
the Leak

Plaintiffs lawsuit is predicated on their allegations that the Defendants failed to disclose 2|

10
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February 16,2017 water leak in the Uponor plumbing system. The Plaintiffs allege the leak indicated|
a “systemic” defect “known to the defendants prior to the closing of the transaction.” The Plaintiffy
allege that:

Shortly after the closing occurred, the Plaintiffs were made aware of [a] water loss that

had occurred at the Subject Property in approximately February of 2017 by the
plumbing system manufacturer, Uponor.

The Defendants have always maintained that the February 2017 leak was repaired, and the undisputed|
evidence shows that indeed it was repaired. The Defendants presented an invoice from Rakeman|
Plumbing showing that Rakeman repaired the leak in question.

The Rakeman invoice is dated May 23, 2017, thus causing some confusion regarding the date]
the leak occurred. The documents and testimony, considered in conjunction with one another, clarify]
any potential confusion.® The undisputed evidence shows the following: (1) The Uponor system had
two leaks in 2017, one occurring on February 16, 2017 and one occurring on November 7, 2017; (2
the February 16, 2017 leak was completely repaired by Rakeman, and the details of the repair are
outlined in the May 23, 2017 Rakeman invoice; and (3) the November 7, 2017 leak was disclosed by
the Defendants on November 15, 2017, prior to closing.

The Defendants presented the following testimony showing the leak occurred on February 16,
2017, and that Rakeman repaired that leak:

Dr. Swanson’s Testimony

The undisputed evidence shows that early in the case, just prior to the August 2018 mediation,

Dr. Swanson recalled a “small pinhole leak™ which, to his recollection, occurred in January 2017.

¥ The affidavit of Rakeman owner Aaron Hawley, which accompanied the Defendants’ motion for judgment on the
Plaintiffs’ Second Amended Complaint, references work done on May 23, 2017. The affidavit was prepared with reference
to the May 23, 2017 invoice. The May 23, 2017 document has confused everyone - because there is no evidence of a May
23, 2017 leak. However, as discussed herein, the May 23, 2017 date reflects Rakeman’s documentation for seeking
payment under the Uponor warranty. The documents and testimony, reviewed together, establish that the leak occurred in|
February 16, 2017, not May 23, 2017.

11
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During his deposition, Dr. Swanson testified that the leak actually occurred in February:
Q: So there was another leak in January, 2017?

A: No. I think there was a lot of trouble pinning down the date of the February leak,
but the date was February 17" or 18" or something like that, I think. Or 7 or 8.

The Defendants’ responses to Plaintiffs’ interrogatories confirmed the February 16, 2017 date.

Dr. Swanson testified in his deposition and when questioned about the May 23, 2017 date on
the Rakeman invoice, cleared up the confusion regarding the date of the leak:

Q: [The May 23, 2017 date is] not accurate, is it, Doctor?

A: T don’t believe so, unless my dates are off. Because I keep seeing this date, but 1
think that was the date of the [Rakeman] invoice.

Q: Okay. And the actual leak occurred sometime in February of 2017, didn’t it Doctor?

A: Yeabh, to the best of my knowledge.

Dr. Swanson also testified as follows:

Q: Doctor, were there two leaks in early part of ‘17? Did it occur in January or February
0f 2017 and then there was a subsequent leak in May of 2017.

A:No. ... There was only one leak.

Plaintiffs’ counsel cleared up the confusion by his own questions:

Q: Okay. I — and that’s what we don’t want to be, is confused about the dates of any
of these leaks occurring. So it’s your understanding that the leak occurred somewhere
in the time period of January or February of 2017, correct?

A:Yes, I — I saw those dates and I found some documents that were pretty persuasive
that the date was in February, whatever the date was, February 8" or whatever.

Hkk

A: All T know is that [ kept seeing [the May 23, 2017] date and it didn’t make sense,
so I tried to find the correct date. . . . And that’s what I came up with.

117/
117
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Rakeman Plumbing Testimony

The Rakeman Plumbing documents and testimony showed that the leak in question occurred
in February 2017 and that Rakeman plumbing repaired the leak. The Defendants submitted the
affidavit of Aaron Hawley, which establishes that the leak in question was repaired. Clearing up the
date “confusion,” Mr. Hawley testified that Rakeman does not always prepare invoices for Rakeman
warranty work. According to Mr. Hawley,

if there’s warranty work done behind our new construction, there may not be any papers

behind it. It’s not like it’s an invoicable call to where somebody calls up. . . . If this was

done under warranty, which I don’t know if it was or wasn’t, there may not be any
papers involved.

Mr. Hawley testified that he was very familiar with the 42 Meadowhawk Lane property and
that he and his employee, Rocky Gerber, discussed the property on many occasions. Mr. Hawley
recalled that there were only two leaks in 2017. He recalled one leak during closing (November) and
testified that the other leak occurred in either February of May, but not both.

Rocky Gerber testified that for warranty work covered by the manufacturer, as opposed to
work covered under Rakeman’s own warranty, a summary is always prepared “after the fact.”]
According to Mr. Gerber, a summary to the manufacturer “has to be done after the fact.’

Uponor Documents

The Uponor documents are perhaps the most revealing. Uponor records show the “initial claim|
[was] submitted [by Rakeman Plumbing] to Uponor in February 2017. Uponor documents reference
a failure date of February 16, 2017. Uponor sent a check to Rakeman for $2,496.00 on June 9, 2017

in satisfaction the February 16,2017 leak. The check and letter reference the $2,496.00 amount, which

? Consistent with the testimony from Hawley and Gerber, the May 23, 2017 invoice had to be prepared after the fact.
Indeed, the attached Rakeman document references April 5, 2017 as “Wanted” and “Promised” which predates the May,
23, 2017 invoice date. So, it is impossible that the leak occurred in May.

13
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corresponds with the May 23, 2017 Rakeman invoice which was also for $2,496.00.

These documents clearly establish a nexus between the February 16, 2017 “failure date’]
documented by Uponor and the Rakeman repair invoice dated May 23, 2017, thereby establishing the]
fact that there was only one leak in the first half of 2017, on February 16,

Nicky Whitfield’s Testimony

At the time Dr. Swanson’s assistant, Nicky Whitfield, began working for Dr. Swanson in
March 2017, Rakeman was in the process of finalizing repairs on the February 16, 2017 leak,
According to Ms. Whitfield’s sworn testimony, “when I started [working for Dr. Swanson] they were
just finishing repairs of the carpet.” Based on this testimony, the repairs could not have been underwayj
in March if the leak did not occur until May.

Viewing the evidence in the light most favorable to the Plaintiffs, it cannot be reasonably
disputed that the first leak in 2017 was in February. Further, the Plaintiff presented no evidence that
more than one leak occurred in the first half of 2017. It cannot be reasonably disputed that the leak]
occurring in the first half of 2017, regardless of whether it happened in February or May, was fully
repaired, thus abrogating its disclosure under Nelson.

This Court finds that the undisputed evidence establishes that the leak which is the subject of
the Plaintiffs’ action occurred on February 16, 2017, not May 23, 2017, which is the date on the
Rakeman invoice.

Further, this Court finds that the Rakeman invoice, testimony and Hawley affidavit provide]
uncontroverted evidence that the February 16, 2017 leak was completely repaired, thus negating the
Defendants’ duty of disclosure. This Court finds that the Plaintiffs’ allegation the Defendants failed
to disclose a water leak in their October 24, 2017 disclosures is not supported by the evidence and
fails as a matter of law. Thus, summary judgment is warranted under the standards set forth in NRCP
56(a), NRS Chapter 113 and Nelson v. Heer.

14
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B. The Undisputed Evidence Shows that the Plaintiffs Knew About the
November 7, 2017 Leak, But Nonetheless Elected to Close

Plaintiffs Supplement asserted for the first time that Plaintiffs did not know about the
November 7, 2017 leak until after the closing. Referencing “Affidavit of Joe Folino and Affidavit of]
Nicole Folino,” the Plaintiffs’ Supplement asserts they executed the closing documents on November
16, 2017 and “were not notified of any plumbing problems with the Subject Property prior toj
November 17,2017.” Plaintiffs’ filed Supplement, however, did not actually include either affidavit.'

On February 25, 2020, 12 days after filing their Supplement and 5 days after Defendants’
counsel requested that Plaintiffs provide the affidavits, Plaintiffs’ counsel emailed two un-signed
“affidavits,” purportedly made by Joseph Folino and Nicole Folino, to defense counsel. However, the
un-signed and unsworn Folino “affidavits” do not support Plaintiffs’ claim that they were unaware of
the November 7, 2017 leak prior to closing. Even if they did, under NRCP 56, the “affidavits” are nof]
admissible “facts” for purposes of challenging summary judgment since neither is signed.

The admissible facts, however, refute the Plaintiffs’ claim they did not know about the
November 7, 2017 leak before they closed. First, this new allegation directly contradicts the|
allegations in the Plaintiffs’ own pleadings. Plaintiffs asserted the following allegations in thei
Second Amended Complaint:

24. Prior to the closing of this transaction, the Plaintiffs requested and were given
the opportunity to perform their own site inspection of the Subject Property;

25.  This pre-closing inspection occurred on or before November 17,2017,

26.  During this inspection, the Plaintiffs uncovered a water leak that was in the process of
being repaired by the Defendants;

%k 3k %

% The unsigned and unswom “affidavits” further allege that Defendants requested a lease-back of the property “for the
purpose of concealing repairs taking place on a leak that had occurred on or about the first week of 2017.” This contention
ignores the undisputed evidence that the lease-back agreement is dated November 6, 2017, which was the day before the
November 7, 2017 leak.
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28.  The Plaintiffs’ real estate agent, Ashley Lazosky . . . had specific conversations with
the Defendants and the subcontractor hired to make the repairs.
These allegations directly contradict the unsupported argument that they did not know about the
November 7, 2017 leak.

Second, Plaintiffs’ assertion is also contradicted by evidence showing the Defendants
specifically disclosed the leak via Addendum 4-A, emailed to Plaintiffs’ agent early in the day, at 8:31
a.m., on November 16, 2017.!! Addendum 4-A, stated:

Seller is disclosing that there was a water leak in the master closet from a water pipe

that broke. The Seller is fully remediating the issue to include new baseboards, carpet,

etc. and all repair items regarding this leak will be handled prior to closing.

The same day, at 1:48 p.m., the parties’ agents exchanged texts discussing a $20,000 hold back
because the buyers “don’t want to rely on the plumber and their warranty.” This shows that on
November 16, the day prior to closing, the parties’ agents were discussing potential remedies for
dealing with the disclosed leak.

Again, later that same day, but prior to closing, at 9:00 p.m. on November 16, 2017, the
Plaintiffs’ agent, Ashley Oakes-Lazosky, sent a detailed email to Defendants’ agent wherein she
acknowledges that “at this point due to the change in circumstances with the last minute issue with)
the leak, the buyer’s recourse is to walk at this point if they are not comfortable with the

repairs/credits.”

Finally, Plaintiffs’ knowledge of the November 7, 2017 leak is further confirmed by the

' An agent's knowledge is imputed to the principal. ARCPE I, LLC v. Paradise Harbor Place Trust, 2019 Nev. Unpub,
LEXIS 1017, *2, 448 P.3d 553 (2019); Strohecker v. Mut. Bldg. & Loan Ass'n of Las Vegas, 55 Nev. 350, 355, 34 P.2d
1076, 1077 (1934). Under this maxim, the Plaintiffs had at least constructive knowledge of the November 7, 2017 leak.
See e.g. Kahnv. Dodds (In re AMERCO Derivative Litig.), 127 Nev. 196, 214, 252 P.3d 681, 695 (2011).
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testimony of Nicky Whitfield. Ms. Whitfield testified by affidavit that “[o]n November 16, Mr. &
Mrs. Folino conducted a walk-through of the entire house” and Ms. Whitfield “showed [Ms. Folino]
exactly where the leak had occurred. Ms. Whitfield’s testimony is consistent with the Plaintiffs’ own

allegations and the other evidence.

C. The Plaintiffs’ Election to Close Bars Their Concealment Action

The Plaintiffs’ election to close escrow bars their claims under general waiver principles. See
e.g. Udevco, Inc. v. Wagner, 100 Nev. 185, 189, 678 P.2d 679, 682 (1984) (discussing elements of
waiver as: (1) voluntary and intentional relinquishment of a known right; and (2) made with
knowledge of all material facts.) Waiver of a known right can be implied by conduct. Id. Thel
Plaintiffs’ conduct shows that they relinquished their rights to refuse to close.

NRS 113.150(2) incorporates these waiver principles. Under NRS §113.150(2), the Plaintiffs’
options were to either “rescind the agreement to purchase the property at any time before the]
conveyance of the property to the purchaser; or close escrow and accept the property with the defect
as revealed by the seller or the seller’s agent without further recourse.”

The evidence is undisputed that prior to closing, the Defendants provided notice to the]
Plaintiffs regarding the November 2017 Uponor system leak. The evidence is undisputed that the
Plaintiffs’ agent sent a detailed email to Defendants’ agent acknowledging that the Plaintiffs’ recourse
was to elect to not close. The evidence is undisputed that with knowledge of all the material facts,
Plaintiffs relinquished their right to walk by closing on the property on November 17, 2017.

This Court finds that the Plaintiffs’ election to close escrow bars “further recourse,” as a matter|
of law.
117
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D. The 2015 “Water Losses” are Unrelated to the Plaintiffs’ Allegations that
the Defendants Failed to Disclose a Systemic Plumbing Defect

For the first time in their Supplement, Plaintiffs assert that Defendants wrongfully failed to
disclose “water losses” that occurred in 2015. But the Plaintiffs failed to present any evidence showing
that the 2015 leaks have anything to do with the Uponor plumbing system, which it the basis of their
Second Amended Complaint. In contrast, the undisputed evidence shows that these issues have]
nothing to do with the Uponor system. Rocky Gerber of Rakeman Plumbing testified that the
recirculating pumps and the Uponor piping system are two different systems.

The parties do not dispute that construction of the 42 Meadowhawk property was completed
in April 2015. Shortly thereafter, on May 11, 2015, Defendants contracted for a post-construction
Home Inspection Report. The evidence shows that Dr. Swanson made notes on the report as the items|
in the report were repaired, to document the progress of the repairs, '? rather than to conceal a defect.
Dr. Swanson testified:

Q. What was the reason why you had this report prepared?

A. Because the house was essentially finished being built. I had moved in already,

and I wanted to make sure that there were no issues or problems that Blue Heron
hadn't finished or there were no problems with their construction.

This Court finds that the Plaintiffs’ failed to present any facts that the 2015 leaks are in any
way related to their claims that the Defendants concealed a water leak indicative of a “systemic defect”
in the plumbing system, as alleged in their Second Amended Complaint and as such, cannot defeat

summary judgment.

117

'2 The notes are admissible as “present sense impressions” and thus are not hearsay under NRS 51.085. NRS 51.085
provides that a “present sense impression” is “[a] statement describing or explaining an event or condition made while the|
declarant was perceiving the event or condition, or immediately thereafter, is not inadmissible under the hearsay rule.”
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E. The Plaintiffs’ Fraud Claim is Derivative of Plaintiffs’ Concealment Claim
and Fails by Operation of Law

This Court also finds that the Plaintiffs’ fraud claim fails as a matter of law. The Plaintiffs’
Second Amended Complaint alleges one wrong: Defendants’ failure to disclose a February 2017 water
leak, which purportedly concealed a systemic plumbing defect. The Plaintiffs fraud claim is derivative]
of their NRS Chapter 113 concealment claim. '3

Because this court finds that summary judgment is warranted regarding the Plaintiffs
concealment claim, the Plaintiffs’ fraud claim fails as a matter of law.

VI.
ORDER

Pursuant to the findings of fact and conclusions of law detailed herein, this Court finds that
summary judgment is warranted regarding the Plaintiffs’ Second Amended Complaint because the
Plaintiffs failed to present facts showing disputed issues of material fact which preclude summary,
judgment under NRCP 56.

The evidence shows that the Defendants’ purported concealment relates to a February 16,
2017 water leak and that the leak was completely repaired by licensed plumbing contractor, Rakeman|
Plumbing. The evidence shows that under Nelson v. Heer and NRS §113.130 & 140, the repair and
Defendants’ knowledge of the repair negated the Defendants’ duty to disclose the leak in the October
24,2017 Sellers Real Property Disclosure Form. Further, the undisputed evidence shows the Plaintiffs
knew about the November 2017 leak, but nonetheless elected to close on the property. The Plaintiffs’

election to close bars further recourse under NRS §113.150(2).

13 NRS Chapter 113 provides plaintiffs with a statutory remedy to redress a seller’s failure to disclose a defect or condition
in a real estate transaction. The statute preempts the Plaintiffs’ fraud claim. See Calloway v. City of Reno, 116 Nev. 250,
993 P.2d 1259 (2000), citing Casa Clara v. Charley Toppino and Sons, 620 So.2d 1244, 1247 (Fla 1993) (noting that
home buyers are protected by “statutory remedies, the general warranty of habitability and the duty of sellers to disclose
defects, as well as the ability of purchasers to inspect houses for defects.”)
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Accordingly, this Court hereby GRANTS the Defendants’ motion regarding Plaintiffs’ Second
Amended Complaint, and ORDERS that the Plaintiffs’ Second Amended Complaint is herebyl
DISMISSED, with prejudice.

2020.

DATED this 11th day of May

Hon. Jim Crockftt
District Court/Jud

Respectfully submitted by:

/s/ Jeffrey L. Galliher

Jeffrey L. Galliher, Esq.
GALLIHER LEGAL P.C.

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104

Attorney for Defendants
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Approved as to form and content:

Risty Graf, Esq.
BLACK & LOBELLO

10777 West Twain Avenue, 3rd Floor

Las Vegas, Nevada 89135
Attorney for Plaintiffs
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