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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 
 

PHARMACEUTICAL RESEARCH AND 
MANUFACTURERS OF AMERICA; and 
BIOTECHNOLOGY INNOVATION 
ORGANIZATION, 
 
  Plaintiffs, 
 
  vs. 
 
BRIAN SANDOVAL, in his official capacity 
as Governor of the State of Nevada; 
RICHARD WHITLEY, in his official capacity 
as Director of the Nevada Department for 
Health and Human Services; and the 
NEVADA LEGISLATURE, 
 
  Defendants. 
 

 
Case No. 2:17-cv-02315-JCM-CWH 
 
DEFENDANT NEVADA LEGISLATURE’S 
MOTION FOR LEAVE TO SUPPLEMENT 
SUMMARY-JUDGMENT RECORD WITH 
NEW AND RELEVANT INFORMATION 
REGARDING STATE OF NEVADA’S 
NOTICE OF INTENT TO ACT UPON 
REGULATIONS TO ADMINISTER 
CHALLENGED PROVISIONS OF 
SB 539 (2017) 
 
 
 

 
MOTION 

 Defendant Nevada Legislature (Legislature), by and through its counsel the Legal Division of the 

Legislative Counsel Bureau (LCB), hereby files this motion for leave to supplement the summary-

judgment record with new and relevant information—set forth in attached Exhibits 1 and 2—regarding 

the State of Nevada’s notice of intent to act upon regulations to administer the challenged provisions of 

Senate Bill No. 539 (hereafter the “challenged provisions”).  SB 539, 2017 Nev. Stat., ch. 592, §§ 3.6, 

3.8, 4, 4.3, 6, 7, 8 & 9, at 4297-4307.  The Legislature’s motion for leave to supplement the summary-
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judgment record is made under FRCP 56 and Local Rule 7-2(g) and is based upon the following 

Memorandum of Points and Authorities, all pleadings, documents and exhibits on file in this case and 

any oral arguments the Court may allow. 

MEMORANDUM OF POINTS AND AUTHORITIES 

 I.  Introduction. 

 In this case, Plaintiffs claim that the challenged provisions are unconstitutional on their face based 

on the allegation that the challenged provisions require manufacturers to disclose information that 

constitutes a trade secret in the reports that they must submit to the Nevada Department of Health and 

Human Services (NDHHS).  The Legislature respectfully asks the Court to grant the Legislature’s 

motion for leave to supplement the summary-judgment record because the new and relevant information 

set forth in the attached exhibits demonstrates that, as the agency charged with administering and 

enforcing the challenged provisions, NDHHS intends to adopt regulations which will provide 

manufacturers with reasonable procedures to safeguard the confidentiality of information included in 

their reports if the manufacturers reasonably believe that public disclosure of the information would 

constitute misappropriation of a trade secret under the federal Defend Trade Secrets Act of 2016 

(DTSA), 18 U.S.C. § 1836.  Because this new and relevant information will impact the Court’s 

resolution of the federal constitutional issues raised in the pending motions for summary judgment, the 

Court should grant the Legislature’s motion for leave to supplement the summary-judgment record. 

 II.  Background. 

 In their complaint, Plaintiffs claim that the challenged provisions are unconstitutional on their face 

because they are preempted under the Supremacy Clause by federal patent laws and federal trade-secret 

laws and because they violate the Takings Clause and the dormant Commerce Clause.  (ECF No. 1 at 2-

4.)  Plaintiffs’ facial claims are all based on their allegation that “SB 539 strips pharmaceutical 

manufacturers of trade-secret protection for confidential, competitively sensitive, proprietary 
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information regarding the production, cost, pricing, marketing, and advertising of their patented diabetes 

medicines.”  (ECF No. 1 at 2; ECF No. 66 at 9-11.) 

 On October 5, 2017, the Legislature filed a motion for summary judgment asking the Court to 

enter final judgment in favor of Defendants on all causes of action and claims for relief alleged in 

Plaintiffs’ complaint because: (1) Plaintiffs’ facial claims present only pure issues of law that require no 

factual development, so there are no genuine issues or disputes as to any material fact; and (2) the 

challenged provisions are constitutional on their face, so Defendants are entitled to summary judgment 

on the facial claims as a matter of law.  (ECF No. 46 at 2.)  On October 26, 2017, Plaintiffs filed an 

opposition to the Legislature’s motion for summary judgment (ECF No. 65), and Plaintiffs also filed a 

cross-motion for summary judgment (ECF No. 66).  These summary-judgment motions are pending 

before the Court.1 

 As thoroughly discussed in the Legislature’s summary-judgment motion, the plain language and 

legislative history of the challenged provisions—along with reason and public policy—amply 

demonstrate that, on their face, the challenged provisions do not require manufacturers to disclose 

information that constitutes a trade secret in their reports submitted to NDHHS.  (ECF No. 46 at 7-18.)  

Consequently, because Plaintiffs’ facial claims are all based on their incorrect statutory interpretation 

that the challenged provisions require manufacturers to disclose information that constitutes a trade 

secret in their reports submitted to NDHHS, Plaintiffs cannot prove the merits of their facial claims as a 

matter of law, and Defendants are entitled to summary judgment as a matter of law. 

                                                 
1 The other Defendants, Governor Brian Sandoval and Director Richard Whitley, have not filed a 

motion for summary judgment or joined in the Legislature’s motion for summary judgment, but they 
have filed an opposition (ECF No. 74) to Plaintiffs’ cross-motion for summary judgment.  Even 
though the other Defendants have not requested summary judgment in their favor, it is well settled 
that if a plaintiff’s claims fail as a matter of law on a motion for summary judgment filed by any 
defendant, then all defendants are entitled to a final judgment in their favor on those claims, regardless 
of whether they joined in the motion.  See Lewis v. Lynn, 236 F.3d 766, 768 (5th Cir. 2001); True the 
Vote v. Hosemann, 43 F.Supp.3d 693, 708 n.59 (S.D. Miss. 2014). 
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 In filing this motion for leave to supplement the summary-judgment record, the Legislature 

reiterates that, on their face, the challenged provisions do not require manufacturers to disclose 

information that constitutes a trade secret in their reports submitted to NDHHS.  However, even 

assuming that the challenged provisions could be interpreted to require manufacturers to disclose 

information that constitutes a trade secret, NDHHS has issued a notice of intent under Nevada law to act 

upon regulations to administer the challenged provisions in a manner that: (1) authorizes a manufacturer 

to request that NDHHS keep information included in their reports confidential as a trade secret under the 

federal DTSA; and (2) establishes procedures for NDHHS to follow when it receives a request for public 

records under state law seeking disclosure of information for which a manufacturer has submitted a 

request for confidentiality.  (Ex. 2 at 6-9.)  Thus, the agency charged with administering and enforcing 

the challenged provisions intends to adopt regulations which will provide manufacturers with reasonable 

procedures to safeguard the confidentiality of information included in their reports if the manufacturers 

reasonably believe that public disclosure of the information would constitute misappropriation of a trade 

secret under the federal DTSA. 

 In a facial challenge like this case, it is a fundamental principle of constitutional review that any 

administrative interpretation of the challenged statutes by the state agency charged with their 

administration and enforcement is “highly relevant” to determining whether the statutes are facially 

constitutional because a federal court must consider any limiting construction that the state agency has 

proffered when the court assesses the facial validity of the statutes.  Ward v. Rock Against Racism, 491 

U.S. 781, 795-96 (1989).  Consequently, when deciding the pending motions for summary judgment, the 

Court must consider the new and “highly relevant” information set forth in the attached exhibits in its 

assessment of the facial validity of the challenged provisions.  Therefore, because this new and “highly 

relevant” information is essential to resolving the federal constitutional issues raised in the pending 

motions for summary judgment, the Court should grant the Legislature’s motion for leave to supplement 
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the summary-judgment record. 

 III.  Discussion. 
 
 It is well established that district courts “have broad discretion in deciding whether to permit 

supplementation of the summary judgment record.”  Apex Oil Co. v. Artoc Bank & Trust, 265 B.R. 144, 

151 (B.A.P. 8th Cir. 2001), rev’d in part on other grounds, 297 F.3d 712 (8th Cir. 2002).  In 

determining whether to permit supplementation of the summary-judgment record, district courts 

generally analyze whether the proposed supplemental materials provide any new and relevant 

information or evidence that could impact resolution of the issues raised in the pending motions for 

summary judgment.  See, e.g., Hinkle v. City of Wilmington, 205 F. Supp. 3d 558, 579 (D. Del. 2016); 

France v. Lucas, 836 F.3d 612, 632 (6th Cir. 2016); Children’s Healthcare Is a Legal Duty, Inc. v. Min 

De Parle, 212 F.3d 1084, 1090 n.3 (8th Cir. 2000). 

 In this case, Plaintiffs have directed their constitutional claims only at the facial validity of the 

challenged provisions because they are attacking the validity of the provisions before they have been 

implemented and applied by the state.  See Wash. State Grange v. Wash. State Republican Party, 552 

U.S. 442, 449-50 (2008).  Therefore, the federal constitutional issues raised in the pending motions for 

summary judgment are pure issues of law regarding the facial validity of the challenged provisions.  

When a federal court reviews such a facial challenge, any administrative interpretation of the challenged 

provisions by the state agency charged with their administration and enforcement is “highly relevant” to 

determining whether the challenged provisions are facially constitutional because “[i]n evaluating a 

facial challenge to a state law, a federal court must, of course, consider any limiting construction that a 

state court or enforcement agency has proffered.”  Ward v. Rock Against Racism, 491 U.S. 781, 795-96 

(1989) (quoting Vill. of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494 n.5 

(1982)); Wash. State Grange, 552 U.S. at 455-56; IDK, Inc. v. Clark Cnty., 599 F. Supp. 1402, 1405 (D. 

Nev. 1984), aff’d, 836 F.2d 1185 (9th Cir. 1988). 
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 Under Nevada law, NDHHS is the state agency charged with the administration and enforcement 

of the challenged provisions.  NRS 439.930, as amended by SB 539, 2017 Nev. Stat., ch. 592, § 7, at 

4302-03.  In administering and enforcing the challenged provisions, NDHHS is authorized to adopt 

“such regulations as it determines to be necessary or advisable to carry out the provisions,” including 

regulations that provide for the “form and manner” in which manufacturers must provide information in 

their reports submitted to NDHHS.  Id. 

 On April 30, 2018, NDHHS issued a notice of intent to act upon regulations to carry out the 

challenged provisions.  (Ex. 1 at 1.)  Under Nevada’s Administrative Procedure Act, NDHHS is required 

to give at least 30 days’ notice of its hearing regarding adoption of the regulations.  NRS 233B.060.  

Accordingly, NDHHS has scheduled a hearing regarding adoption of the regulations for May 31, 2018.  

(Ex. 1 at 1.) 

 Under the regulations proposed for adoption by NDHHS, manufacturers may request that NDHHS 

keep information included in their reports confidential as a trade secret under the federal DTSA.  (Ex. 2 

at 6.)  The proposed regulations also establish specific procedures that NDHHS will follow when it 

receives a request for public records under the Nevada Public Records Act seeking disclosure of 

information for which a manufacturer has submitted a request for confidentiality.  (Ex. 2 at 6-9.) 

 The procedures in the proposed regulations are similar to the procedures that federal agencies 

follow when they receive requests for public records under the federal Freedom of Information Act 

(FOIA), 5 U.S.C. § 552, seeking disclosure of information that may constitute a trade secret or other 

confidential commercial information under the federal Trade Secrets Act, 18 U.S.C. § 1905, and the 

“trade secrets” exemption in FOIA, which is commonly referred to as “Exemption 4,” 5 U.S.C. 

§ 552(b)(4).  The purpose of such procedures is to ensure that persons who have submitted trade secrets 

or other confidential commercial information to federal agencies are provided with notice of the 

potential disclosure of the information under FOIA and an opportunity to respond and protect their 
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interests in the confidentiality of the information before the federal agencies may disclose the 

information to the public.  Predisclosure Notification Procedures for Confidential Commercial 

Information, Exec. Order No. 12,600, 52 Fed. Reg. 23,781 (June 23, 1987); OSHA Data/CIH v. Dep’t of 

Labor, 220 F.3d 153, 163-64 (3d Cir. 2000); Venetian Casino Resort v. EEOC, 530 F.3d 925, 934-35 

(D.C. Cir. 2008). 

 Because the procedures that NDHHS will follow under its proposed regulations are similar to the 

procedures that federal agencies have been following for decades under federal law, the proposed 

regulations will provide manufacturers with reasonable procedures to safeguard the confidentiality of 

information included in their reports if the manufacturers reasonably believe that public disclosure of the 

information would constitute misappropriation of a trade secret under the federal DTSA.  Therefore, 

given that the proposed regulations amount to an administrative interpretation of the challenged 

provisions by the state agency charged with their administration and enforcement, the proposed 

regulations are highly relevant to determining whether the statutes are facially constitutional.  

Consequently, when deciding the pending motions for summary judgment, the Court must consider this 

new and highly relevant information in its assessment of the facial validity of the challenged provisions.  

Therefore, because this new and highly relevant information is essential to resolving the federal 

constitutional issues raised in the pending motions for summary judgment, the Court should grant the 

Legislature’s motion for leave to supplement the summary-judgment record. 

// 

// 

// 

// 

// 

// 
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CONCLUSION 

 Based upon the foregoing, the Legislature respectfully asks the Court to grant the Legislature’s 

motion for leave to supplement the summary-judgment record with the new and highly relevant 

information set forth in the attached exhibits regarding the State of Nevada’s notice of intent to act upon 

regulations to administer the challenged provisions of SB 539. 

 DATED: This    3rd    day of May, 2018. 

 Respectfully submitted, 

 BRENDA J. ERDOES 
 Legislative Counsel 
 
 By: /s/ Kevin C. Powers              
 KEVIN C. POWERS 
 Chief Litigation Counsel 
 Nevada Bar No. 6781 
 NEVADA LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION 
 401 S. Carson Street 
 Carson City, Nevada 89701 
 Tel: (775) 684-6830; Fax: (775) 684-6761 
 kpowers@lcb.state.nv.us 
 Attorneys for Defendant Nevada Legislature 
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system directed to the following: 

PAT LUNDVALL, ESQ. 
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ROBERT N. WEINER, ESQ. 
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Washington, DC 20001 
robert.weiner@apks.com 
jeffrey.handwerker@apks.com 
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Attorneys for Plaintiffs 
 

LINDA C. ANDERSON, ESQ. 
Chief Deputy Attorney General 
OFFICE OF THE ATTORNEY GENERAL 
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Attorneys for Defendants Brian Sandoval, in his official 
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 
 

PHARMACEUTICAL RESEARCH AND 
MANUFACTURERS OF AMERICA; and 
BIOTECHNOLOGY INNOVATION 
ORGANIZATION, 
 
  Plaintiffs, 
 
  vs. 
 
BRIAN SANDOVAL, in his official capacity 
as Governor of the State of Nevada; 
RICHARD WHITLEY, in his official capacity 
as Director of the Nevada Department for 
Health and Human Services; and the 
NEVADA LEGISLATURE, 
 
  Defendants. 
 

 
Case No. 2:17-cv-02315-JCM-CWH 
 
DEFENDANT NEVADA LEGISLATURE’S 
REPLY IN SUPPORT OF ITS MOTION 
FOR LEAVE TO SUPPLEMENT 
SUMMARY-JUDGMENT RECORD WITH 
NEW AND RELEVANT INFORMATION 
REGARDING STATE OF NEVADA’S 
NOTICE OF INTENT TO ACT UPON 
REGULATIONS TO ADMINISTER 
CHALLENGED PROVISIONS OF 
SB 539 (2017) 
 
 
 

 
REPLY 

 Defendant Nevada Legislature (Legislature), by and through its counsel the Legal Division of the 

Legislative Counsel Bureau (LCB), hereby files this reply in support of its motion (ECF No. 86) for 

leave to supplement the summary-judgment record with new and relevant information regarding the 

State of Nevada’s notice of intent to act upon regulations to administer the challenged provisions of 

Senate Bill No. 539 (hereafter the “challenged provisions”).  SB 539, 2017 Nev. Stat., ch. 592, §§ 3.6, 

3.8, 4, 4.3, 6, 7, 8 & 9, at 4297-4307.  The Legislature’s reply is made under FRCP 56 and Local Rule 7-
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2(b) and is based upon the following Memorandum of Points and Authorities, all pleadings, documents 

and exhibits on file in this case and any oral arguments the Court may allow.1 

MEMORANDUM OF POINTS AND AUTHORITIES 

 I.  Introduction. 

 On May 3, 2018, the Legislature filed its motion for leave to supplement the summary-judgment 

record.  In its motion, the Legislature asked this Court to supplement the summary-judgment record with 

exhibits of the following documents from the Nevada Department of Health and Human Services 

(NDHHS), which is the state agency charged with administering and enforcing the challenged 

provisions of SB 539: (1) the notice of intent issued by NDHHS under Nevada law to act upon proposed 

regulations to administer the challenged provisions; and (2) the proposed regulations being considered 

by NDHHS under Nevada law, which are designated as LCB File No. R042-18. 

 Plaintiffs do not object to supplementing the summary-judgment record with these documents.  

(ECF No. 89 at 2.)  Plaintiffs contend, however, that finalized regulations “almost certainly will not be 

in place by July 1, 2018,” which is the deadline for manufacturers to submit their reports to NDHHS 

under the challenged provisions.  Id. at 3-5.  Plaintiffs also contend that unless finalized regulations 

become effective before July 1, 2018, and bind NDHHS to protect trade-secret information that 

manufacturers include in their reports, the challenged provisions are facially unconstitutional because 

NDHHS will be allowed to publicly disclose trade-secret information in violation of the federal Defend 

                                                 
1 In responding to the Legislature’s motion for leave to supplement the summary-judgment record, 

Plaintiffs combined their response (ECF No. 89) with a motion for a preliminary injunction.  After 
receiving notice from the clerk’s office (ECF No. 90) that they were required by Local Rule IC 2-2(b) 
to file their response and their motion for a preliminary injunction as separate documents and events in 
the electronic filing system, Plaintiffs refiled their motion for a preliminary injunction (ECF No. 92) 
as a separate document and event in the electronic filing system.  Therefore, this reply is limited to 
supporting the Legislature’s motion for leave to supplement the summary-judgment record, and the 
Legislature will file its opposition to Plaintiffs’ motion for a preliminary injunction as a separate 
document and event in the electronic filing system. 
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Trade Secrets Act of 2016 (DTSA), 18 U.S.C. § 1836.  Id. 

 Plaintiffs’ contentions have no merit for several reasons.  First, because the Legislative 

Commission, at its meeting on May 16, 2018, approved the proposed regulations under the early review 

provisions of Nevada’s Administrative Procedure Act (APA), the proposed regulations can become 

effective immediately after NDHHS holds its public hearing on May 31, 2018—without the need for any 

additional legislative review or approval—if NDHHS adopts the proposed regulations in their current 

form after the public hearing.  Second, even if NDHHS adopts the proposed regulations in revised form 

after its public hearing on May 31, 2018, there are several avenues under the APA for the regulations to 

become effective before July 1, 2018.  Finally, even if the proposed regulations do not become effective 

before July 1, 2018, the Court must nevertheless presume that NDHHS will interpret and apply the 

challenged provisions of SB 539 in the manner set forth in the proposed regulations when the Court 

determines whether the challenged provisions are facially constitutional. 

 II.  Discussion. 
 
 A.  Because the Legislative Commission, at its meeting on May 16, 2018, approved the 
proposed regulations under the early review provisions of the APA, the proposed regulations can 
become effective immediately after NDHHS holds its public hearing on May 31, 2018—without the 
need for any additional legislative review or approval—if NDHHS adopts the proposed 
regulations in their current form after the public hearing. 
 
 Plaintiffs contend that finalized regulations “almost certainly will not be in place by July 1, 2018.”  

(ECF No. 89 at 3.)  Plaintiffs base their contention on the inaccurate statement that “[e]ven if the 

Department adopts the regulation on May 31, 2018, the regulation still must go to Legislative Counsel 

for review and to the Legislative Commission for approval.”  (ECF No. 89 at 3-4.)  This statement is 

inaccurate because Plaintiffs do not properly understand or explain the process for legislative review and 

approval of proposed regulations under the early review provisions of the APA. 

 Under the Nevada Constitution, the Legislature is given the express power to provide by law for 

the legislative branch to: (1) review regulations proposed and adopted by executive branch agencies to 
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determine whether they conform with statutory authority and carry out legislative intent; and (2) approve 

or reject those regulations before they become effective.  Nev. Const. art. 3, § 1(2).  In exercising its 

expressly granted constitutional power, the Legislature has enacted provisions in the APA which set 

forth the procedures for certain executive branch agencies to propose and adopt regulations and for the 

legislative branch to review those regulations and determine whether to approve or reject them before 

they become effective.2  NRS 233B.0395-233B.120. 

 Under the APA, the Legislative Commission and its Subcommittee to Review Regulations have 

the authority to review and determine whether to approve or reject regulations before they become 

effective.  NRS 233B.067-233B.070.  The Legislative Commission consists of 12 members of the 

Legislature, with 6 members being designated by the State Senate and 6 members being designated by 

the State Assembly.  NRS 218E.150; Joint Standing Rule No. 11, Assembly Concurrent Resolution 

No. 1, 2017 Nev. Stat., File No. 4, at 4508-09; Senate Resolution No. 6, 2017 Nev. Stat., File No. 25, at 

4566-67; Assembly Resolution No. 7, 2017 Nev. Stat., File No. 26, at 4568.  The Subcommittee to 

Review Regulations consists of members of the Legislative Commission.  NRS 233B.067(6). 

 In the typical situation, the Legislative Commission or the Subcommittee to Review Regulations 

reviews proposed regulations after they have been adopted by the agency but before they become 

effective.  NRS 233B.067.  However, the APA contains an exception that authorizes the Legislative 

Commission to provide for its early review and approval of proposed regulations after the agency has 

given notice of its public hearing on the proposed regulations but before the public hearing is held and 

the proposed regulations are adopted.  NRS 233B.0681(1).  Specifically, the exception states that: 

 

                                                 
2 Under the APA, executive branch agencies may propose and adopt emergency regulations, temporary 

regulations and permanent regulations.  NRS 233B.0395-233B.120.  Because the regulations proposed 
by NDHHS are permanent regulations, the Legislature will limit its discussion to legislative review of 
permanent regulations under the APA. 
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 The Legislative Commission may provide for: 
 1.  Its early review of a proposed permanent regulation after the agency has given notice 
of a hearing on the regulation but before the hearing is held. If the permanent regulation 
adopted after the hearing is identical to the regulation submitted for early review, the 
Legislative Counsel shall promptly file the regulation with the Secretary of State and notify 
the agency of the filing. 
 
 

NRS 233B.0681(1). 

 Thus, the Legislative Commission may provide for its early review and approval of proposed 

regulations during the period after the agency gives notice of its public hearing but before the agency 

actually adopts the proposed regulations.  If, during that period, the Legislative Commission approves 

the proposed regulations and thereafter the agency adopts the proposed regulations without revisions 

after its public hearing, the Legislative Counsel must promptly file the regulations with the Secretary of 

State, and they become effective on the date of filing.  NRS 233B.0681(1); NRS 233B.070(1). 

 In this case, the Legislative Commission, at its meeting on May 16, 2018, provided for its early 

review and approval of the proposed regulations being considered by NDHHS at its public hearing on 

May 31, 2018.  Specifically, the Legislative Commission reviewed the proposed regulations and 

approved them under Agenda Item VI(B), which stated: 

B. Early review of proposed permanent regulation of the Division of Public and 
Behavioral Health of the Department of Health and Human Services by the Legislative 
Commission Pursuant to NRS 233B.0681 

R042-18: Implements provisions of Senate Bill No. 539 (2017) regarding prescription drugs 
 
 

(Ex. 3 at 2.)  The Legislative Commission approved the proposed regulations by a vote of seven 

members in favor and five members against approval.3 

                                                 
3 The seven members who voted in favor of approval were State Assemblymen Jason Frierson, Teresa 

Benitez-Thompson and Maggie Carlton and State Senators Kelvin Atkinson, Nicole Cannizzaro, 
Moises Denis and Patricia Farley.  The five members who voted against approval were State 
Assemblymen Chris Edwards, John Hambrick and Keith Pickard and State Senators Pete Goicoechea 
and James Settelmeyer. 
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 A video recording of the Legislative Commission’s meeting on May 16, 2018, may be viewed on 

the Legislature’s website at http://nvleg.granicus.com/MediaPlayer.php?clip_id=9725.  Under Fed. R. 

Evid. 201, the Legislature requests the Court to take judicial notice of the video recording of the meeting 

because it is a public record maintained by a governmental agency.4 

 Because the Legislative Commission approved the proposed regulations under the early review 

provisions of the APA, the proposed regulations can become effective immediately after NDHHS holds 

its public hearing on May 31, 2018—without the need for any additional legislative review or 

approval—if NDHHS adopts the proposed regulations in their current form after the public hearing.  

Therefore, contrary to Plaintiffs’ dire predictions that finalized regulations “almost certainly will not be 

in place by July 1, 2018,” the regulations can become effective as soon as May 31, 2018. 

 Moreover, given that the regulations amount to an administrative interpretation of the challenged 

provisions of SB 539 by the state agency charged with their administration and enforcement, the 

regulations are highly relevant to determining whether the challenged provisions are facially 

constitutional because “[i]n evaluating a facial challenge to a state law, a federal court must, of course, 

consider any limiting construction that a state court or enforcement agency has proffered.”  Ward v. 

Rock Against Racism, 491 U.S. 781, 795-96 (1989) (quoting Vill. of Hoffman Estates v. Flipside, 

Hoffman Estates, Inc., 455 U.S. 489, 494 n.5 (1982)).  Consequently, because the regulations are 

essential to resolving the federal constitutional issues raised in the pending motions for summary 

                                                 
4 See Daniels-Hall v. Nat’l Educ. Ass’n, 629 F.3d 992, 998-99 (9th Cir. 2010) (taking judicial notice of 

materials available on the websites of governmental entities); United States v. Garcia, 855 F.3d 615, 
621 (4th Cir. 2017) (“This court and numerous others routinely take judicial notice of information 
contained on state and federal government websites.”); Comm. to Protect our Agric. Water v. 
Occidental Oil & Gas Corp., 235 F. Supp. 3d 1132, 1153 (E.D. Cal. 2017) (taking judicial notice of 
materials available on “the California Secretary of State website” because the materials are “a matter 
of public record maintained by a governmental agency.”); United States v. DJO Global Inc., 48 F. 
Supp. 3d 1362, 1381 (C.D. Cal. 2014) (taking judicial notice of materials available on websites of 
governmental agencies), aff’d, 678 F. App’x 594 (9th Cir. 2017). 
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judgment, the Court should grant the Legislature’s motion for leave to supplement the summary-

judgment record. 

 B.  Even if NDHHS adopts the proposed regulations in revised form after its public hearing 
on May 31, 2018, there are several avenues under the APA for the regulations to become effective 
before July 1, 2018. 
 
 Under the APA, there are several avenues available for legislative review and approval of 

regulations after they have been adopted by an agency but before they become effective.  In the typical 

situation, the Legislative Commission must: (1) review the regulations at its next regularly scheduled 

meeting if the regulations are received more than 10 working days before the meeting; or (2) refer the 

regulations for review to the Subcommittee to Review Regulations.  NRS 233B.067(3).  If the 

Legislative Commission or Subcommittee to Review Regulations, as applicable, approves the 

regulations, the Legislative Counsel must promptly file the regulations with the Secretary of State, and 

they become effective on the date of filing.  NRS 233B.067(5); NRS 233B.070(1). 

 However, the APA also includes an emergency exception that provides for emergency review by 

the Subcommittee to Review Regulations.  NRS 233B.067(4).  Under the emergency exception, if an 

agency determines that an emergency exists which requires the regulations to become effective before 

the Legislative Commission’s next regularly scheduled meeting, the agency may notify the Legislative 

Counsel in writing of the emergency, and the Legislative Counsel is required to refer the regulations for 

review by the Subcommittee to Review Regulations, which must meet to review the regulations as soon 

as practicable.  NRS 233B.067(4).  If the Subcommittee to Review Regulations approves the 

regulations, the Legislative Counsel must promptly file the regulations with the Secretary of State, and 

they become effective on the date of filing.  NRS 233B.067(5); NRS 233B.070(1). 

 In this case, the Legislative Commission’s next regularly scheduled meeting is on June 26, 2018, 

which precedes the deadline for manufacturers to submit their reports to NDHHS under the challenged 

provisions of SB 539.  Therefore, even if NDHHS adopts the regulations in revised form after its public 
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hearing on May 31, 2018, the Legislative Commission can review and approve the regulations at its next 

regularly scheduled meeting on June 26, 2018, and the regulations still can become effective before 

July 1, 2018.  NRS 233B.067(5); NRS 233B.070(1). 

 In addition, if NDHHS determines that an emergency exists which requires the regulations to 

become effective before the Legislative Commission’s next regularly scheduled meeting on June 26, 

2018, NDHHS can notify the Legislative Counsel in writing of the emergency, and the Legislative 

Counsel is required to refer the regulations for review by the Subcommittee to Review Regulations, 

which must meet to review the regulations as soon as practicable.  NRS 233B.067(4).  Therefore, even if 

NDHHS adopts the regulations in revised form after its public hearing on May 31, 2018, the 

Subcommittee to Review Regulations can review and approve the regulations under the emergency 

exception, and the regulations still can become effective before July 1, 2018.  NRS 233B.067(5); 

NRS 233B.070(1). 

 Consequently, contrary to Plaintiffs’ dire predictions that finalized regulations “almost certainly 

will not be in place by July 1, 2018,” there are several avenues for the regulations to become effective 

before July 1, 2018, even if NDHHS adopts the regulations in revised form after its public hearing on 

May 31, 2018.  As a result, because the regulations are essential to resolving the federal constitutional 

issues raised in the pending motions for summary judgment, the Court should grant the Legislature’s 

motion for leave to supplement the summary-judgment record. 

 C.  Even if the proposed regulations do not become effective before July 1, 2018, the Court 
must nevertheless presume that NDHHS will interpret and apply the challenged provisions of 
SB 539 in the manner set forth in the proposed regulations when the Court determines whether 
the challenged provisions are facially constitutional. 
 
 
 Plaintiffs contend that unless the proposed regulations become effective before July 1, 2018, and 

bind NDHHS to protect trade-secret information that manufacturers include in their reports, the 

challenged provisions of SB 539 are facially unconstitutional because NDHHS will be allowed to 
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publicly disclose trade-secret information in violation of the federal DTSA.  (ECF No. 89 at 3-5.)  

Plaintiffs’ contention has no merit as a matter of law. 

 Under both federal law and Nevada law, there are two types of regulations: (1) regulations that 

establish substantive or legislative rules; and (2) regulations that establish procedural or interpretative 

rules.  Reno-Sparks Indian Colony v. EPA, 336 F.3d 899, 909 (9th Cir. 2003); Fmali Herb, Inc. v. 

Heckler, 715 F.2d 1385, 1387 (9th Cir. 1983); County of Clark v. LB Props., 315 P.3d 294, 296 (Nev. 

2013).  Generally speaking, substantive or legislative rules are “those which effect a change in existing 

law or policy,” such as “imposing general, extra-statutory obligations pursuant to authority properly 

delegated by the legislature.”  Reno-Sparks Indian Colony, 336 F.3d at 909 (quoting Powderly v. 

Schweiker, 704 F.2d 1092, 1098 (9th Cir. 1983)); Alcaraz v. Block, 746 F.2d 593, 613 (9th Cir. 1984).  

By contrast, procedural or interpretative rules “merely clarify or explain existing law or regulations,” 

such as “instruct[ing] as to what an agency thinks a statute or regulation means.”  Reno-Sparks Indian 

Colony, 336 F.3d at 909 (quoting Powderly, 704 F.2d at 1098). 

 Plaintiffs contend that unless the proposed regulations become effective before July 1, 2018, 

NDHHS will be allowed to publicly disclose trade-secret information in violation of the federal DTSA.  

(ECF No. 89 at 3-5.)  However, Plaintiffs’ contention is based on their mistaken belief that the proposed 

regulations will establish substantive or legislative rules regarding trade secrets which will prevent 

NDHHS from publicly disclosing trade-secret information in violation of the federal DTSA.  This belief 

is mistaken because the proposed regulations will not establish any substantive or legislative rules 

regarding trade secrets.  Rather, according to Plaintiffs’ own legal arguments, it is the federal DTSA 

which establishes the substantive or legislative rules regarding trade secrets that prevent NDHHS from 

publicly disclosing trade-secret information.  Therefore, the proposed regulations will not establish any 

new substantive or legislative rules regarding trade secrets because NDHHS does not possess any 

regulation-making authority that would allow it to adopt substantive or legislative rules relating to 
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existing federal law or policy regarding trade secrets. 

 As a result, because the proposed regulations will not establish any new substantive or legislative 

rules regarding trade secrets, the proposed regulations will establish only procedural or interpretative 

rules that will guide NDHHS in complying with the substantive or legislative rules regarding trade 

secrets already established in the federal DTSA.  However, even if those procedural or interpretative 

rules do not become effective before July 1, 2018, the Court must nevertheless presume that NDHHS 

will interpret and apply the challenged provisions of SB 539 in the manner set forth in those procedural 

or interpretative rules when the Court determines whether the challenged provisions are facially 

constitutional. 

 It is a fundamental rule of constitutional review that federal courts must presume that state officers 

will not “disregard the Constitution or valid federal law.”  Alden v. Maine, 527 U.S. 706, 755 (1999).  

As further explained by the U.S. Supreme Court: 

The States and their officers are bound by obligations imposed by the Constitution and by 
federal statutes that comport with the constitutional design.  We are unwilling to assume the 
States will refuse to honor the Constitution or obey the binding laws of the United States.  
The good faith of the States thus provides an important assurance that “[t]his Constitution, 
and the Laws of the United States which shall be made in Pursuance thereof . . . shall be the 
supreme Law of the Land.”  U.S. Const., Art. VI. 

 

Id. 

 It also is a fundamental rule of constitutional review that “[i]n adjudicating facial challenges, 

federal courts do not assume that state officials will construe state law in the most expansive way 

imaginable.”  Ctr. for Individual Freedom v. Madigan, 697 F.3d 464, 494 (7th Cir. 2012).  On the 

contrary, federal courts must presume that state officials “will attempt to construe the statute 

consistently with constitutional requirements.”  Id. (quoting City of Akron v. Akron Ctr. for 

Reproductive Health, 462 U.S. 416, 441 (1983), overruled in part on other grounds by Planned 

Parenthood v. Casey, 505 U.S. 833, 881-83 (1992)). 
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 In this case, the Court must presume that NDHHS will interpret and apply the challenged 

provisions of SB 539 in a constitutional manner that complies with the federal DTSA.  See Alden, 527 

U.S. at 755.  To this end, the Court must consider any administrative interpretation that NDHHS has 

proffered because it is the state agency charged with administration and enforcement of the challenged 

provisions.  See Ward, 491 U.S. at 795-96.  By giving its notice of intent under Nevada law to act upon 

the proposed regulations, NDHHS has proffered an administrative interpretation of how it will interpret 

and apply the challenged provisions.  Even though the administrative interpretation is presently reflected 

in the proposed regulations that have not become effective yet, the Court must nevertheless give 

deference to the administrative interpretation in those proposed regulations. 

 It is axiomatic that proposed regulations do not have “the force of law,” unless they are finalized 

and adopted by the agency in accordance with the APA.  See Vanscoter v. Sullivan, 920 F.2d 1441, 

1449 (9th Cir. 1990); Tedori v. United States, 211 F.3d 488, 493 (9th Cir. 2000).  However, the U.S. 

Supreme Court has recognized that there are circumstances when federal courts must give “deference to 

agency interpretations that did not emerge out of notice-and-comment rulemaking.”  Barnhart v. Walton, 

535 U.S. 212, 222 (2002); United States v. Mead Corp., 533 U.S. 218, 230-31 (2001).  Thus, the fact 

that an agency “reached its interpretation through means less formal than ‘notice and comment’ 

rulemaking does not automatically deprive that interpretation of the judicial deference otherwise its 

due.”  Barnhart, 535 U.S. at 221 (citations omitted); Fournier v. Sebelius, 718 F.3d 1110, 1120 (9th Cir. 

2013).  Simply stated, “an agency’s interpretation may merit some deference whatever its form.”  Mead 

Corp., 533 U.S. at 234. 

 In this case, the administrative interpretation proffered by NDHHS is presently reflected in the 

proposed regulations that have not become effective yet.  Nevertheless, the Court must give deference to 

the administrative interpretation in those proposed regulations.  As a result, even if the proposed 

regulations do not become effective before July 1, 2018, the Court must presume that NDHHS will 
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interpret and apply the challenged provisions of SB 539 in the manner set forth in the proposed 

regulations when the Court determines whether the challenged provisions are facially constitutional.  

Accordingly, because the proposed regulations are essential to resolving the federal constitutional issues 

raised in the pending motions for summary judgment, the Court should grant the Legislature’s motion 

for leave to supplement the summary-judgment record. 

CONCLUSION 

 Based upon the foregoing, the Legislature respectfully asks the Court to grant the Legislature’s 

motion for leave to supplement the summary-judgment record. 

 DATED: This    28th    day of May, 2018. 

 Respectfully submitted, 

 BRENDA J. ERDOES 
 Legislative Counsel 
 
 By: /s/ Kevin C. Powers              
 KEVIN C. POWERS 
 Chief Litigation Counsel 
 Nevada Bar No. 6781 
 NEVADA LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION 
 401 S. Carson Street 
 Carson City, Nevada 89701 
 Tel: (775) 684-6830; Fax: (775) 684-6761 
 kpowers@lcb.state.nv.us 
 Attorneys for Defendant Nevada Legislature 
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