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h ' RENOWN REGIONAL MEDICAL CENTE
1155 MILL STREE
RENQ NV 88502-157
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1

Operative {;pnntlnund}
OR Surgnurll by John H Ganser, M.D. at 10/24/2016 9:30 AM {continued)

PreOp Diag{nusis: Achalasia
PostOp Diagnosis: Same

Procedure(g):
ROBOTIC HELLER ESOPHAGOMYOTOMY, ANTERIOR FUNDOPLICATION

Surgeon(s).
John H Ganser, M.D.

Anesthesialogist/Type of Anesthesia:
Anesthesidlogist: Tobey B Gansert, M.D./General

Surgical Sfaff:

Asgsistant: Curtia J Smith, P.A.
Circulator: \Julie A Bloos, R.N.

Relief Circulator; Marjorie Rowson, R.N.
Scrub F'er:lnn: Julie L. Hansen

Specimen: 0
EsHmalad::Blucd Loss: 0
Findings: 0

Cmnpﬁcat!nns: 0

10/24/2018 9:31 AM John H Ganser

OP Repori authenticated by John H Ganser, M.D. at 10/24/2016 1:28 PM
Author:: John H Ganser, M.D. Service: SURGICAL Author Type: Physician
Filed: 10/24/2018 1:28 PM Note Time: 10/24/2016 9:36 AM  Status: Signed
Editor: John H Ganser, M.D. (Physiclan) Trans |D: NES208719
Trans Status: Available Dictation Time: 10/24/20168 B:38 Trans Time: 10/24/2016 9:57 AM
! AM
Trans Iltlun Type:. OP Report

DATE nr% SERVICE: 10/24/2016 Plainﬁ.‘ff
exhibrt

PREDF%HATIUE DIAGNOSIS: Achalasia. C

Pt. Name: RVCEDARKEY, THIRTEEN (MRN:4396625) -- Pa
2018102680255104114

J.App.014
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EHUMBOLDT GENERAL HOSPITAL ,

118 B, HASKELL STREET ,

WINNEMUCCA, NV 89445 e
PATIENT: VENTURA, ALVAREZ D, alr J% D.0.B.: 08/05/1979

MER#: 145704

PHYSICIAN: KIM ADAMSON PATIENT#; 501160
EXAMINATION: US ARDOMEN COMPLETE TYPE: Outpationt

RADIOLOGY REFORT

DATE OF SERVICE: 09/15/2017 11:05
STATUS: Final

History: Right upper quadrant palin.

Findings:|The gallbladder is well-visualized with no evidence of stones or wall thickening, There is no
evidence pf billary dilatation with the common duct measuring 3 mm. Portal venous blood flow
appears tb be fowards the liver. The hapatic velns are patent. No focal abnormality of the liver ig
evident. The pancreas Is unremarkable, The spleen measures 13 om.

The right kidnay measures 10.5 ¢m and the left 11.2 em. There appears to be a 1 cm cyst in the right
kidnoy—No speeific abnormallty-of the aorta er Inferior vena cava-s demonetrated,

Impression: Unremarkable ultrasound of the abdomen.

D lisansrzpﬂ 11:10

L

Legally authenticaled by JACKSON LEON 2017.00-15 11:26:24

J.App.016
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... 'VENTURA-ALVAREZ, DAVID, 8/5/1979: CR\SR (Bilaters, Hip J.) from 11/30/2018

! Patlent: DAVID VENTURA-ALVAREZ (male, 1979.08-03, #80079)
Study: 7 Bilateral Hip J. (#118113007812)

Meoufscturer: | IMAGE Information Systems

Completion Flag: COMPLETE

Verification Flag:  VERIFIED

Verifylng Obseryers: 2018-11-30 13:43:50 - Leon Jackson MD, NNCC

Content Date/Tifae: 2018-11-30 13:43:50

Report

Observalicn Costest: Obperver ~ Leo Juskvum MD
Technigue:
Exam; Pelvis 4 vielws.

Obaservation:
; History: Foreign bdy.
]

| Findings: Reference is made to the report of a previous study of

| L1/2572018. A lindar metallic foreign body is again identified
projecting over theleft iliac crest, On the current study it appears
to measure sbout 44 em, compared to about 5 em on the previous
study. This probably simply represents a difference in
magnification or pyssibly the angle. This foreign body projects
over the left iliac crest on all 4 images which include incremental
rotation of the pelvis from AP to lateral, The tapered point appears
to extend into the iflac crest while the wider mare laternl end
appears o extend outside of the iliac crest into the soft tissues of
the abdorinal wall, It is unlikely that the tip extends into the
peritoneal cavity, ajthough CT evaluation may clarify this. This
docs not appear to fepresent a hypodermic needle, This seems
unlikely to be relatgd to the patient's history of previous
esophageal surgery| The pelvis and hips otherwise dppear to be
intact. The bowel ghs pattern s ble.

Summury: 3
ifmprcui-:m: A linear foreign body appears to involve the left iliac
jerest as discussed above,

i l"aﬂl".::/

J.App.018
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FILED
Electronically

MCovV

EDWARD J. LEMONS, BAR No. 699

ALICE CAMPOS MERCADO, BAR NO. 4555
LEMONS, GRUNDY & EISENBERG

6005 Plumas Street, Third Floor

Reno, Nevada 89519

(775) 786-6868; (775) 786-9716 (fax)

ejl@lge.net; acm@lge.net
Attorneys for Defendants

DisTrICT COURT

CLARK COUNTY, NEVADA

DAVID ALVAREZ VENTURA, Case No.: A-20-809397-C
Plaintiff, Dept. No.: I
vs, DEMAND AND MOTION FOR CHANGE
OF VENUE; DECLARATION OF
JOHN H. GANSER, M.D. Lic #9279 JOHN H. GANSER, M.D.
GOMEZ, KozAR, MCELREATH AND SMITH,
A Professional Corporation, Date of Hearing:
Time of Hearing:
Defendants.

Defendants JOHN H. GANSER, M.D. and GOMEZ, KOzAR, MCELREATH AND
SMITH, through their counsel, LEMONS, GRUNDY & EISENBERG, hereby demand that
the venue of the above-entitled action be changed from the Eighth Judicial District
in Clark County to the Second Judicial District in Washoe County, Nevada, on the
grounds that the Defendants reside and do business in Washoe County, and the
events underlying this action occurred in Washoe County.

This motion is made pursuant to NRS 13.040 and NRS 13.050 and is
based upon the following Points and Authorities, upon the exhibit hereto, the
Declaration of John H. Ganser, M.D., upon the pleadings on file herein, and any

argument of counsel the court may consider at the hearing of this motion.

J.App.020

Manm hloimlame A& A/ AA/RAART A
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LEMOMS, GRUNDY &
EiSENAGRA
G005 FLuMas 57,
Ty PLoar
Rewo, NV BEST19
{775] THA-6AGE

20

21

22

23

24

23

26

27

28

NoTICE OF MOTION
PLEASE TAKE NOTICE that the within Demand and Motion for Change of

Venue will come on for hearing before the above-entitted Court on

, 2020, at o'clock __.m., or as soon thereafter as

the matter may be heard, in Department Il of the above-entitled court, located at

200 Lewis Avenue, Las Vegas, Nevada 89155.

DATED this ﬁz L day of March, 2020
LEMONS, GRUNDY & EISENBERG

Attorneys for Defendants

# J.App.021
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LEmons, Gunoy &
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MEMORANDUM OF POINTS AND AUTHORITIES
1. STATEMENT OF FACTS AND SUMMARY OF ARGUMENT

The first page of the I"Givif Complaint” reflects that plaintiff, David Alvarez
Ventura, is an inmate at High Desert State Prison ("HDSP") in Indian Springs,
Nevada, appearing in proper person.

According to the complaint, plaintiff underwent surgery on October 24,
2016. The surgery was allegedly performed by Dr. Ganser of Gomez, Kozar,
McElreath and Smith, dba Western Surgical Group, at Renown Regional Medical
Center in Reno. Complaint, p. 2, 13; p. 8, 1116, Complaint Exhibit 2. Dr. Ganser is
a resident of Washoe County. The principal place of business of Dr. Ganser's
professional corporation -- Gomez, Kozar, McElreath and Smith, dba Western
Surgical Group — is in Reno, Washoe County, Nevada. See Declaration of John
H. Ganser, M.D. See also Printout from the Nevada Secretary of State, aitached
as Exhibit 1.

The treatment which is the subject of this action was rendered in Washoe
County. See Complaint Exh. 2. As shown herein, the defendants are both
residents of Washoe County. Therefore, this action was required to be filed in the
Second Judicial District Court for the County of Washoe. Instead, plaintiff filed this
action in the Eighth Judicial District Court in Las Vegas, Clark County, Nevada.
Further, Dr. Ganser and Gomez, Kozar, McElreath and Smith, dba Western
Surgical Group were served with process on March 13, 2020. Thus, their answer
or other responsive pleading is due on April 3, 2020.

Because this case was not filed in the proper county and the time to answer
has not yet expired, defendants submit this demand and motion requesting that
the venue of this action be changed from the Eighth Judicial District in Las Vegas
to the Second Judicial District in Washoe County.

I
I

J.App.022




V2. 24

LEmONS, GRUNDY &
EMERDERS
G005 PLumas 57,
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II.  LEGAL ANALYSIS:

The proper venue of an action is governed by NRS Chapter 13.
NRS 13.040 provides that an action shall be tried in the county where the
defendants, or any one of them, reside at the commencement of the action.
Further, NRS 13.050(1) provides:

If the county designated for that purpose in the complaint be not the

pru'per county, the action may, notwithstanding, be tried therein,

unless the defendant before the time for answering expires
demand in writing that the trial be had in the proper county, and

the place of trial be thereupon chan&led by consent of the parties, or
by order of the court, as provided in this action. [Emphasis added.]

As shown above, both defendants named in plaintiff's complaint are
residents of Washoe County. See Declaration of John Ganser. Further, the
medical treatment at issue was rendered at Renown Regional Medical Center in
Reno, Washoe County. See Complaint Exhibit 2. Moreover, the time to answer
the Complaint has not yet expired. Therefore, defendants hereby respectfully
demand that venue be changed from the Eighth Judicial District Court to the
Second Judicial District Court in Washoe County,

When a defendant has made a proper and timely demand for change of
venue on the grounds that the county designated in the complaint is not the
proper county, the change of venue is mandatory and not within the discretion of
the district court. See Western Pacific Railroad v. Krom, 102 Nev. 40, 714 P.2d
182 (1986) (if a demand for change of venue is filed in a timely manner and no
defendants reside in the county in which the action is filed, and that county is not
otherwise a proper venue, then removal is mandatory).

In addition to a timely demand, the court may, on motion by a party, change
the place of trial when the county designated in the complaint is not the proper
county or when the convenience of the withesses and the ends of justice would
be promoted by the change. NRS 13.050(2)(a) and (c).

I

A J.App.023
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! The ends of justice would also be served by a change of venue because no
2 || part of this case touches Las Vegas. Consequently, the residents of Clark County
3 [land the Eighth Judicial District Court should not be required to expend their
4 ||taxpayer dollars, time and limited judicial resources, respectively, in adjudicatihg a
5 ||case that involves residents of Washoe County, where the entirety of plaintiff's
6 |[cause of action arose. See Lyon County v. Washoe Medical Center, Inc.,
7 || 104 Nev. 765, 768, 766 P.2d 902, 904 (1988) (“important public interests such as
& ||avoiding the costs fo taxpayers of defending actions in other communities,
9 (|maintaining actions where relevant official records are kept, and reducing forum
10 ||shopping” militated in favor of a change of venue), For this additional reason,
11 [|venue must be changed to Washoe County.

iz |[{Il.  CONCLUSION

13 Venue is not proper in Clark County because none of the Defendants are
i4 |[located or reside in Clark County; both are residents of Washoe County. Further,
15 ||none of the events underlying this action, namely, the medical treatment at issue,
16 ||occurred in Clark County. The underlying events occurred in Washoe County.
17 || Therefore, Defendants JOHN H. GANSER, M.D. and GOMEZ, KOZAR, MCELREATH
18 |[AND SMITH, DBA WESTERN SURGICAL GROUP, respectfully request that their motion
19 ||for change of venue be granted and that this case be transferred to the Second

20 ||Judicial District Court in and for Washoe County.

21 AFFIRMATION
22 Pursuant to NRS 239B.030, the undersigned does hereby affirm that the
23 || preceding document does not contain the Social Security number of any person.
24 DATED this gﬂ@ﬁ day of March, 2020.
25 LEMONS, GRUNDY & EISENBERG
26
7 By_ m
EDWARD J. LEMONS-
28 ALICE CAMPOS MERCADO, Esa.
s, Giimay Attorneys for Defendants
008 PLuMASS™.
Tiral FLoor
5

REwa, NV 89519
{775) TBE-506E J .App.024
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DECLARATION OF JOHN H, GANSER, M.D.
|, Joun H. Ganser, M.D.., make the following declaration in support of the
Demand and Motion to Change Venue in the above-entitled action.
1. | have personal knowledge of the statements contained herein and am
competent to testify as to such matters if ¢alled upon to do so. As fo those matters stated

on information and belief, | belileve them to be true.

2. I, along with my medical practice and my professional corporation, have
been naméd as defendants in the action filed by David Alvarez Ventura. | was served
with the Summons and Complaint on March 13, 2020, as was GOMEZ, KOZAR,
MCELREATH AND SMITH, DBA WESTERN SURGICAL GROUP, a Professional Corporation.

3. | am & resident of Washoe County, Nevada, and was a resident at the time
of the events alleged in the complaint. GoMEZ, KozAR, MCELREATH AND SMITH, ‘also
known as Westemn Surgical Group, is located in Reno, Nevada, where | practice
medicine. 1 do not, and did not at the time | rendered trealimnt fo Mr. Ventura In 2018,
practice medicine in Clark County, Nevada, Attached as Exhiblt 1 is a printout from the
Nevada Secretary of State, which shows the principal place of business of GOMEZ,
KozAR, MCELREATH AND SMITH a8 75 Pringle Way, Reno, Nevada.

4.  As reflected in Exhibit 2 to Plaintiffs Complaint, which is a copy of a page
from Mr. Ventura’s medical chart for treatment rendered on October 24, 20186, the
procedure underlying this action was performed at Renown Repional Medical Center In
Reno, Nuvada.' | am Informed and believe and thereon state that at the time of the
subject surgery, Mr. Ventura was a resident of Reno, Nevada.

| declare under penalty of pefjury under the laws of the State of Nevada that the
foregoing is true and correct.

Executed this _[9_day of March, 201 A}snn, Mmfada

T o
-'" PR ol aed 4

JohfH. Gener,un

No Notary REQUIRED PER NRS 53.045. “-m_r

J.App.025
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CERTIFICATE OF SERVICE

2 Pursuant to Administrative Order 14-2, | hereby certify that on March 20,
1 || 2020, | did cause to be served a true and correct copy of Defendants’ Demand and
4 || Motion for Change of Venue; Declaration of John H. Ganser, MD, in the above-

5 || referenced matter, on the following:

6 David Alvarez Ventura
#80079
7 P.O. Box 650

Indian Springs, Nevada 89070

9 | declare under penalty of perjury under the laws of the State of Nevada

10 || that the foregoing is true and correct.

20
21
22
23
24
25
26
27
8
ol

6005 PLumas 5T,
Toinrn Meak

Resn, NV B2519
(775) 786-6868 7 J.App.026
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[DEFENDANTS” DEMAND AND MOTION FOR CHANGE

OF VENUE; Decmmmﬂ OF JoHN H. GANSER, M.D.
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I B2020 Mevada aS05

ENTITY INFORMATION

[
ENTITY INFORMATION

Entity Name:

GOMEZ, KOZAR, MCELREATH AND SMITH PROFESSIONAL CORPORATION
Entity Number:

C8332-1995

Entity Type:

Domestic Professional Corporation (89)
Entity Status:

Active

Formation Date:

05/18/1995
NV Business 1D

MV19851085229
Termination Date:
Perpelual

Annual Report Due Date:
5/31/2020

L

REGISTERED AGENT INFORMATION

Name of Individual or Legal Entity:

HAROLD KENNEDY MD
Status:

Active

hitps:/iesos nv.goviEnlilySearchiBusinessinformalion JApp028 113
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311812020 ' Novada eSOS
CRA Agent Entity Type:

Registered Agent Type:

Nen-Commercial Reglstered Agent

NV Business ID:

Office or Position:
Jurisdlction:

Street Address:
75 PRINGLE WAY STE 1002, RENQ, NV, 89502-1475, USA

Mailing Address:

Individual with Authority to Act:

Fictitious Website or Domain Nama:

hitps:flesos.nv.gowEntilySoarch/Business Information

J.App.029 '
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IN THE DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

David Alvarez Ventura Dated: 31372020

PLAINTIFF

Vs
John H Ganser, MD, Gomez, Kozar, Mcelreath and
Smith. A Professional Corporation
DEFENDANT

}

)

) Civil File Number: 20002384
)

1 CASE No.:  A20809397C

)

DECL ION OF SERVICE

S5TATE OF NEVADA }
] =S
COUNTY OF WASHOE )

D). Scott #4849, being first duly swomn, deposes and says: That affiant is a citizen of the United States, over
18 years of age, not a party to the within entered action, and that in the County of Washoe, State of Nevada, personally
served the described documents upon;

Sub-served: Gomez, Kozar, Meelreath, and Smith  Professional Corporation by serving Ashley
Conder, Human Resources

Location: 75 Pringle Way Ste 1002 Reno, NV 89502

Date: H1A2020 Time: 10:00 AM

The document(s) served were: SUMMONS CIVIL AND CIVIL COMPLAINT, EXHBIT 1 {1 PAGE), EXHIBIT 2 (1
PAGE}), EXHIBIT 3 (1 PAGE). EXHIBIT 4 {2 PAGES)

| declare under penalty of perjury under the law provided of the Stale of Nevada that the foregoing is true and correct.
Mo notary is required per NRS 43.045,

DARIN BALAAM, SHERIFF

0—

SherilTs Authorized Agent

By:

District Court Clark County
200 Lewis Avenuc

ird Floor

Lns Vegas, NV 89155-1 160

911 PARR BOULEVARD. RENO, NV 89512-1000 (775 328-310 JAppO30
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' CV20-0086
2020-086-05 11:09:24 AM
Jacqueling Bryant
Clerk of urt
Transaction #£7 ough

“ 4 ™
IN THE DISTRICT COURT OF THE STATE OF NEVADA %%

VZ.QB FILED

IN AND FOR THE COUNTY OF CLARK

David Alvarez Ventura
PLAINTIFF

Dated:; 3/13/2020

Vs
lohn H Ganser. MDD, Gomez, Kozar, Meelreath and
Smith, A Professional Corporation
DEFENDANT

)

)

¥ Civil File Mumber: 20002384
)

) CASE Mo, A20809397C

]

DECLARATION OF SERVICE

STATE OF NEVADA }
] s

COUNTY OF WASHOE )

D. Scott #4849, being first duly swom, deposes and says: That affiant 15 a citizen of the Uniled Stales, over
I8 years of age, not a pary lo the within entered action. and that in the County of Washoe, State of Nevade., personally
served the deseribed documenis upon;

Sub-served: John H Ganser, MD by serving Ashley Conder, Human Resources
Location: POE--Western Surgical Group 75 Pringle Way STE 1002 Reno, NV 89502
Date: H1A2010 Time:  10:00 AM

The document(s) served were; SUMMONS CIVIL AND CIVIL COMPLAINT, EXHBIT 1 (1 PAGE). EXHIBIT 2 {1
PAGE). EXHIBIT 3 {1 PAGE), EXHIBIT 4 (2 PAGES)

| declare under penalty of perjury under the law provided of the State of Mevada thal the foregoing is true and corect.
Mo notary is required per MRS 53.045.

DARIN BALAAM, SHERIFF

[F——=

By:
Sheriff's Authorized Agem

District Court Clark County
200 Lewis Avenue

3rd Floor

Las Vepas, NV 891535-1160

911 PARR BOULEVARD, RENO, NV B9512-1000 (775) 328-3310 J.App.031
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V2.80 Electronicall
CV20-0086
2020-06-08 03:51:46 PM
Jacqueline Bryant
Clerk of the Court

1 E%EARD J. LEMONS, BAR No. 699 Transaction # 7914393 : kjoneg

2 || ALICE CAMPOS MERCADO, BAR NO. 4555
LEMONS, GRUNDY & EISENBERG
3 ||6005 Plumas Street, Third Floor
Reno, Nevada 89519
4 || (775) 786-6868
775 786-9716 (fax)

. e.net; acm@Ige.net
6 || Attorneys for Defendants

7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE

8 CounTY OF WASHOE

9 -000-
10

DAVID ALVAREZ VENTURA, Case No.: CV20-00866
11
Plaintiff, Dept. No.: 8

12
VS.

13

JOHN H. GANSER, M.D. Lic #9279
14 || GOMEZ, KOZAR, MCELREATH AND SMITH,
A Professional Corpurahun

15
Defendants.

16

17

18

19
20 Defendants JOHN H. GANSER, M.D. AND GoMEZ, KOoZAR, MCELREATH AND

21 ||SMITH, by and through their attorneys EDWARD J. LEMONS, EsQ., ALICE CAMPOS
22 ||MERCADO, EsQ. and LEMONS, GRUNDY & EISENBERG, hereby move this court for an
23 ||order dismissing Plaintiffs Complaint because the Complaint is not accompanied
24 ||by a medical expert’s affidavit and thus fails to comply with NRS 41A.071.

25 This motion is made pursuant to NRCP 12(b)(5) and NRS 41A.071, and is
26 || based upon the attached points and authorities, the Complaint, the papers and
27 || pleadings on file in this action, and upon such other matters as the court may

28 || consider.

LEMOANE, GRONDY 8
EisENBimG
petcicopeind J.App.032

“THERD FLOGR .

Thi=ann RITFOOEA H
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I STATEMENT OF FACTS AND SUMMARY OF ARGUMENT

Plaintiff filed this medical malpractice action on January 13, 2020. The
action is based on allegations of medical malpractice related to care and
treatment provided to David Alvarez Ventura on or about October 24, 2016 by
Defendant John H. Ganser, M.D. and Gomez, Kozar, McElreath and Smith.

Although Plaintiffs Complaint purports to allege a claim for medical
malpractice, it is unaccompanied by a medical expert's affidavit, as mandated by
NRS 41A.071. and must be dismissed without prejudice and without leave to
amend.
. LEGAL ANALYSIS

A. DismissAL is MANDATORY BECAUSE THE COMPLAINT DOES NOT COMPLY

wiTH NRS 41A.071

Under Nevada law, a motion to dismiss is the proper procedural vehicle by
which to challenge a complaint that fails to satisfy the statutory filing prerequisites
in a medical/dental malpractice action. Washoe Medical Center v. District Court,
122 Nev. 1298, 148 P.3d 790 (2006) (court affirmed dismissal of medical
malpractice action without leave to amend where complaint was not filed with a
medical expert's affidavit as required by NRS 41A.071). Because Plaintiff has
failed to comply with this mandatory, pre-filing statute, his Complaint must be
dismissed without prejudice and without leave to amend.

Actions for professional negligence are govemed by NRS 41A.071. The

statute provides as follows:

If an action for professional negligence is filed in the
district court, the district court shall dismiss the action,
without prejudice, if the action is filed without an affidavit

that:
1. Supports the allegations contained in the

action;

J.App.033
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I 2. Is submitted by a medical expert who

i practices or has practiced in an area that is

substantially similar to the type of practice
3 engaged in at the time of the alleged
4 professional negligence;

3. lIdentifies by name, or describes by
5 conduct, each provider of health care who is
6 alleged to be negligent, and

4. Sets forth factually a specific act or acts of
7 alleged negligence separately as to each

defendant in simple, concise and direct terms.

? [INRS 41A.071 (as amended and adopted May 21, 2015).

10 NRS 41A.071 applies to claims for professional negligence, which is
11 1l defined as “the failure of a provider of health care, in rendering services to use the
12 {reasonable care, skill or knowledge ordinarily used under similar circumstances
13 || by similarly trained and experienced providers of heaith care.” NRS 41A.015.

14 The statutory affidavit requirement is absolutely mandatory. Washoe
15 || Medical Center, 122 Nev. at 1303-04, 148 P.3d at 793. The purpose of this
16 || statute is to lower costs, reduce frivolous lawsuits, and to ensure that professional
17 |l malpractice actions are filed in good faith based upon competent expert opinions.
18 || Washoe Medical Center, 122 Nev. at 1304, 148 P.3d at 794; Borger v. District
19 (| Court, 120 Nev. 1021, 1023, 102 P.3d 600, 602 (2004); Zohar v. Zbiegien, 130
20 {INev. —, 334 P.3d 402, 405 (2014). A complaint filed without an expert affidavit is
21 ||void and cannot be amended to cure the dereliction. Washoe Medical Center, 122
22 ||Nev. at 1304, 148 P.3d at 794.

23 Here, Plaintiff has asserted claims of medical malpractice against Dr.
24 || Ganser and Gomez, Kozar, McElreath and Smith in connection with treatment
25 || provided to David Alvarez Ventura. The complaint contains lists of various
26 || allegations comprising the medical negligence claim. To the extent that these
27 ||various listings might be seen as an attempt to state other causes of action, it
28 |Imust be noted that the overall object of the action, and of the Complaint, is

LEMONS, GRUKDY &

6008 PLateAs . J.App.034

THmro FLooR
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medical malpractice and thus requires an expert affidavit. Szymborski v. Spring
Mt. Treatment Cir., 403 P.3d 1280 (Nev. 2017).

Although the Complaint challenges the rendition of medical care, it is
unaccompanied by an expert affidavit which addresses the merits of the purported
malpractice claim against Dr. Ganser and Gomez, Kozar, McElreath and Smith.
Therefore, Plaintiffs Complaint is void ab initio and must be dismissed without
prejudice and without leave to amend.

lll. CoONCLUSION

NRS 41A.071 requires a medical expert's affidavit “supporting the
allegations contained in the action.” Here, Plaintiff's Complaint lacks an expart'
affidavit. Because the Complaint fails to comply with NRS 41A.071, the law
requires that it be dismissed as to Dr. Ganser and Gomez, Kozar, McElreath and
Smith, without leave to amend.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned does hereby affirm that the
preceding document does not contain the Social Security number of any person.

DATED this_ 8™ _day of June, 2020.

LEMONS, GRUNDY & EISENBERG
Attorneys for Defendants

: S
ALICE CAMPOS MERCADO, ESQ.

J.App.035
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I CERTIFICATE OF SERVICE

2 I am a citizen of the United States. My business address is 6005 Plumas
Street, Third Floor, Reno, NV 89519, and | am employed by LEMONS, GRUNDY &
3 || EISENBERG in the dity of Reno and County of Washoe where this service occurs

4 On June 08, 2020 folluwing;he ordinary business practice, | caused to be

served to the addressee(s} listed below, a true copy of the foregmng document(s)
5 |land described as Defendants John H. Ganser, M.D. and Gomez, Kozar,
McEireath and Smith's Motion fo Dismiss.

v _ By MaiL: in an envelope with postage thereon fully prepaid to be placed

77 7 inthe U.S. Mail at Reno, Nevada:

L David Alvarez Ventura, #80079
High Desert State Prison

9 P.O. Box 650

Indian Springs, Nevada 89070
By PERSONAL SERVICE: in an envelope to be hand delivered this date;

By OvERNIGHT DELIVERY: in an envelope to be delivered to an overnight
12 delivery carrier with delivery fees provided for;

10

n\l\\—

13 By FAcsiMILE: by transmitting by facsimile to the respective fax
i telephone phone number(s).

By Using THE CouRrT’S EFS which electronically served the following
15 individual(s):
" | declare under penalty of perjury under the laws of the State of Nevada that

17 || the foregoing is true and correct.

. o

19

20
21
22
23

25
26
27

28
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CV20-0086
2020-06-29 04:30:38 PM
Jacqueline Bryant
1 || 2650 Clerk of the Court
EDWARD J. LEMONS, BAR NO. 699 Transaction # 7948011 : nmasgon
2 || ALice CAMPOS MERCADO, BAR NO. 4555
LEMONS, GRUNDY & EISENBERG
3 116005 Plumas Street, Third Floor
Reno, Nevada 89519
4 (| (7T75) 786-6868
775) 786-9716 (fax)
5 || ell@lge.net; acm@lge.net
6 || Altoreys for Defendants
7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE
8 CounTty OF WASHOE
3 -00o-
10
DAVID ALVAREZ VENTURA, Case No.: CV20-00866
! Plaintiff, Dept. No.: 8
12
VS.

JOHN H. GANSER, M.D. Lic #9279
14 || GOMEZ, KOZAR, MCELREATH AND SMITH,
A Professional Corporation,

Defendants.

18 DEFENDANTS JOHN H. GANSER, M.D. AND GOMEZ, KOZAR, MCELREATH
AND SMITH'S OPPOSITION TO PLAINTIFE'S lﬂlnni)_w SEEKING THAT THE COURT
19 EFER CONSIDERATION OF DEFENDANT'S MOTION TO DISMISS
- PENDING RESTORATION OF NORMAL PRISON OPERATIONS
21 Defendants JoOHN H. GANSER, M.D. AND GOMEZ, KOZAR, MCELREATH AND
22 ||SmITH (collectively, “DR. GANSER"), by and through their attorneys LEMONS,
23 ||GRUNDY & EISENBERG, submit the following points and authorities in opposition to
24 ||pro per plaintiff DAVID VENTURA's “Motion Seeking that Court Defer Consideration
25 ||of Defendant’s Motion to Dismiss Pending Restoration of Normal Prison
26 ||Operations,” served on or about June 15, 2020,
27 Defense counsel would not typically object to a reasonable extension for an
28 ||opposing party to file a response to defendant's motion; however, plaintiff's
LEMONS, GRUHDY &

EISERBERG
G005 PLUMAS 5T,

THIRD FLOOR J.App.040

Tewo, NV 89519 1
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LEMONS, GRUSDY &
EISENBEAG
GO0S PLUMAS 5T,
THirD FLODR
Reno, NV BA519

20
21
22
23
24
25
26
27

28

request is unreasonable because he seeks an indefinite extension of time to
respond to Dr. Ganser's motion until such time as "prison operations” are restored.
As there is absolutely no indication when that may be, and in light of the narrow
issue raised by Dr. Ganser’'s motion to dismiss of which plaintiff was, or should
have been aware before he filed this action, Dr. Ganser hereby opposes plaintiff's
motion.
MEMORANDUM OF POINTS AND AUTHORITIES

. INTRODUCTION AND SUMMARY OF ARGUMENT

Plaintiff filed this medical malpractice action on January 13, 2020, in the
Eighth Judicial District Court. Although this action is based on allegations of

medical malpractice related to care and treatment provided to plaintiff, the

complaint was filed without an expert affidavit as required by NRS 41A.071,
rendering the complaint void ab initio under Washoe Medical Center v. District
Court, 122 Nev. 1298, 148 P.3d 720 (2006).

Consequently, Dr. Ganser moved for a change of venue to the Second
Judicial District and, upon transfer to this judicial district, he moved to dismiss the
complaint for failure to comply with NRS 41A.071. See Motion to Dismiss filed
June 8, 2020. Plaintiff's opposition was due on June 22, 2020. Instead of filing a
timely opposition to Dr. Ganser's motion to dismiss, plaintiff made a motion to ask
this court to defer the adjudication of this matter indefinitely, claiming that he is
“crippled” by the impact the COVID-19 pandemic has had on him because he
cannot access the prison law library and conduct research to oppose Dr. Ganser's
motion.

Plaintiffs request must be denied as it unreasonably delays the
adjudication of this matter to some unknown time in the future, leaving this action
to remain pending against Dr. Ganser indefinitely, to his prejudice and detriment.
I
i

J.App.041
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1 {[Il. LEGAL ANALYSIS

2 Dr. Ganser's motion to dismiss is based on a long-standing statutory

3 || mandate, embodied in NRS 41A.071, which has been interpreted by the Nevada

4 || Supreme Court to apply to incarcerated plaintiffs. See Peck v. Zipf, 133 Nev. -

s [|407 P.3d 775 (2017), a copy of which is attached hereto as Exhibit 1 for plaintiff's

6 || convenient reference. The controlling statute was quoted verbatim in Dr. Ganser's

7 || motion, so there is no need for plaintiff to access the prison law library to know

8 ||what the statute required of him and to explain why he did not comply with the

9 || statute. Therefore, plaintiff's attempt to delay the adjudication of this matter based .
10 || on the COVID-19 pandemic is unavailing.

" Further, the circumstances were not completely out of his control. Plaintiff
12 ||filed this action in January of 2020 - before the declaration of the COVID-19

13 ||global pandemic and before businesses and governmental agencies, including

14 ||the Department of Corrections were affected. Thus, plaintiff could have, and
15 || should have, known at that time of the filing requirements for his action. Plaintiff's
16 || reliance on the pandemic to excuse his failure to respond to Dr. Ganser’s motion
17 || to dismiss and to seek to delay it indefinitely is misplaced.

18 In addition, even if it is accepted that plaintiff cannot access the prison law
19 || library, there is nothing in his motion which suggests that he cannot ask for and
20 || obtain copies of the statute and case law he thinks he may need from Department
21 || of Corrections personnel by written request or “kite.”

22 Dr. Ganser recognizes that the court may, in its discretion shorten or
23 ||enlarge the time by which an act must be performed. Such discretion may be
24 ||exercised in furtherance of the purpose underlying the Nevada Rules of Civil
25 || Procedure, to wit: “[T]o secure the just, speedy, and inexpensive determination of
26 ||every action and proceeding.” See NRCP 1 (emphasis added). Plaintiff's motion
27 |[to defer consideration of Dr. Ganser's motion to dismiss until such unknown time

28 || as “normal prison operations” are restored defeats the purpose of NRCP 1 and is

LEMOMS, GRUNDY &
EISENBRRG
G005 PLuwmAs 5T,

Tiwrion J.App.042

REND, NV #9519 3
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prejudicial to Dr. Ganser. This is true because the mere pendency of this action
must be reported to the Nevada Board of Medical Examiners, and must be
reported in applications for credentialing and for insurance.

Thus, although Dr. Ganser would not have objected to a brief extension to
allow plaintiff to respond to his motion to dismiss, he strenuously objects to an
open-ended extension with no end in sight. It is grossly unfair to Dr. Ganser to
allow this action, which was undisputedly filed without an expert affidavit in
violation of NRS 41A.071, to remain pending for the indefinite future.

lll. CONCLUSION
Accordingly, Defendant John H. Ganser, M.D. and Gomez, Kozar,

McElreath and Smith respectfully request that Plaintiffs “Motion Seeking that
Court Defer Consideration of Defendant’s Motion to Dismiss Pending Restoration
of Normal Prison Operations,” be denied.
AFFIRMATION
Pursuant to NRS 239B.030, the undersigned does hereby affirm that the
preceding document does not contain the Social Security number of any person.
DATED this 29" day of June, 2020.

LEMONS, GRUNDY & EISENBERG
Attorneys for Defendants

4 J.App.043
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| CERTIFICATE OF SERVICE

2 | am a citizen of the United States. My business address is 6005 Plumas
Street, Third Floor, Reno, NV 89519, and | am employed by LEMONS, GRUNDY &
3 || ErsENBERG in the City of Reno and County of Washoe where this service occurs

4 On June 29, 2020, following the ordinary business practice, | caused to be
served to the addressee(s) listed below, a true copy of the foregoing document(s)
5 |land described as Defendants John H. Ganser, M.D. and Gomez, Kozar,
McElreath and Smith’s Opposition to Plaintiff's Motion Seeking that the
6 || Court Defer Consideration of Defendant’'s Motion to Dismiss Pending
Restoration of Normal Prison Operations

___v_ By MauwL: in an envelope with postage thereon fully prepaid to be placed
8 in the U.S. Mail at Reno, Nevada;

9 David Alvarez Ventura, #80079
High Desert State Prison
1o P.O. Box 650

Indian Springs, Nevada 89070
By PERSONAL SERVICE: in an envelope to be hand delivered this date;

By OVERNIGHT DELIVERY: in an envelope to be delivered to an overnight
delivery carrier with delivery fees provided for,

4 By FACSIMILE: by transmitting by facsimile to the respective fax
telephone phone number(s).

By UsiNg THE CourT’s EFS which electronically served the following
individual(s):

| declare under penalty of perjury under the laws of the State of Nevada that
1z ||the foregoing is true and correct.

19 " ﬁ -
20
21

22

23

23
26
217

28
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[IsHNBERG

G005 PLUMAS ST,
Tinmn FLook JAppO44

REND, BV 89510 5




V2. 97

EXHIBIT INDEX

Ventura v. Ganser

CV20-00866
Exhibit Description Page(s)
1 Copy of Peck v. Zipf, 133 Nev. -- 407 P.3d 775 (2017) 9

J.App.045
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Peck v. Zipf, 407 P.3d 775 (2017)

407 P.ad 775
Supreme Court of Nevada.

Frank Milford PECK, Appellant,
V.

David R. ZIPF, M.D.; and Michael D. Barnum,
M.D., Respondents.

No. 68664
|
FILED DECEMBER 28, 2017

Synopsis

Background: Patient who was incarcerated at time of
medical  treatment  filed complaint for medical
malpractice, based on assertion that defendants physicians
left needle in his hand. The Eighth Judicial District Court,
Clark County, David B. Barker, I, granted physicians'
motion for judgment on pleadings for patient's failure to
file medical expert affidavit in support of complaint,
Patient appealed.

Holdings: The Supreme Court, Hardesty, J., held that:

I as matter of first impression, insertion of intravenous
(IV) needle was not “surgery,” within meaning of

2]

Pleading
&=Judgment on Pleadings

The district court may grant a motion for
judgment on the pleadings when material facts
are not in dispute and the movant is entitled to
judgment as a matter of law.,

Cases that cite this headnote

Pleading

&=Well pleaded facts, admission of

Pleading

¢=Scope of inquiry; questions to be determined

On a motion for judgment on the pleadings, the
court accepts the factual allegations in the
complaint as true and draws all inferences in
favor of the nonmoving party,

Cases that cite this headnote

statutory res ipsa loguitur exception to requirement that 13 Appeal and Error

patient file expert medical affidavit in support of claim for _~Constitutional law

medical malpractice when Fforeign object other than

medication or prosthetic device is unintentionally left Questions of law, including questions of

inside patient’s body following surgery; constitutional  interpretation and  statutory
construction, are reviewed de novo,

121 patient could not rely on common law res ipsa loquitur

exceptions to avoid expert report requirement;
Cases that cite this headnote

B statutory expert affidavit requirement was subject to

rational basis review, for purposes of due process and

equal protection analysis;

M1 expert affidavit requirement did not violate equal Ml Health _

protection or due process, &=Sanctions for failing to file affidavits;
dismissal with or without prejudice

A ffirmed. Insertion of intravenous (IV) needle was not
“surgery,” within meaning of statutory res ipsa
loquitur exception to requirement that patient
file expert medical affidavit in support of claim
for medical malpractice when foreign object

West Headnotes (19) other than medication or prosthetic device is

WESTLAYY € 2018 Thewason Meuters, Mo clonm o orisinal 1 5 Government Wiorks, L

J.App.047
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unintentionally left inside patient’s body
following surgery, and thus, patient's failure to
file expert affidavit with complaint rendered
complaint for medical malpractice, based on
claim that physicians left needle inside hand,
void ab initio; surgery defined in dictionary as
“that branch of medical science which treats of
mechanical or operative measures for healing
diseases, deformities, disorders, or injuries,”
regulation pertaining to operation and licensing
of surgical centers defined “surgery” as
“treatment of a4 human being by operative
methods,” and insertion of TV was not
“pperative measure.” Mev. Rev. St. §§ 41A.071,
41A.100(1 )(a).

Cases that cite this headnote

M

Health
=Affidavits of merit or meritorious defense;
expert affidavits

Statutory res ipsa loquitur exceptions to
requirement that patient attach expert medical
affidavit in support of complaint for medical
malpractice codified and superseded common
law exceptions, and thus, patient could not rely
on common law exceptions to avoid expert
report requirement, Nev. Rev. 5t §§ 41A.071,
41A.100(1).

Cases that cite this headnote

18 Statutes
=Superfluousness
151 Health Courts will avoid construing statutes so that any

e flidavits of merit or meritorious defense; provision or clause is rendered meaningless.

expert affidavits

Health N

“=Sanctions for failing to file affidavits; Cases that cite this headnote

dismissal with or without prejudice

A medical malpractice complaint filed without a

supporting medical expert affidavit is void ab 5 Statut

initio; however, a medical expert’s affidavit is _‘C“ = T

not required if the claim falls into one of the Y=Lommon or LIvel La

enumerated  statutory res  ipsa  loguitur :

EHGEFH'DI'I.S. Mev. Rev. St. §‘4].A IDU{I] When there is a fair repugnance between the
common law and a statute, both cannot be
carried into effect.

Cases that cite this headnote
Cases that cite this headnote

I8l Statutes

cmPlain | | : o

Iiteri:;mm :ﬂr:ﬁﬁ:ge, plain, ordinary, common, o1 M Constitutivnal Law
g=Presumptions and Construction as to

Where a statute’s plain language is clear, the C““s“i"'“ﬁ?"““]t{

court will not look beyond the plain language C“gmrﬁt“t “;'; ';w

when construing the statute. ‘e=Dburden of Froo
Statutes are presumed to be constitutionally

Cazes that cite this headnole valid, and the challenger bears the burden of
showing that a statute is unconstitutional,

Cases that cite this headnote
WESTLAY @ A0 Mhorson BReuters. No clam o ofginal VLS. Government Works,
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1t

[[F]]

I3

Constitutional Law
:=Clearly, positively, or unmistakably
unconstitutional

In order to meet the burden of proving that a
statute is unconstitutional, the challenger must
make a clear showing of invalidity.

Cases that cite this headnote

Constitutional Law 115]
s=8tatutes and other written regulations and
rules ;

When a challenged law does not implicate a
suspect class or fundamental right, it will be
upheld as in accordance with equal protection as
long as it is rationally related to a legitimate
government interest. U.S. Const. Amend. l4;
Mev. Const, art. |, § 8.

Cases that cite this headnote

Constitutional Law

wmhedical malpractice

Constitutionnl Law

w=Professional malpractice

Health [18]
w=Validity

Statute providing that “medical malpractice
complaint filed without supperting medical
expert affidavit is void ab initic” did not
implicate fundamental right or involve suspect
class, and thus, statute comported with due
process and equal protection if it was rationally
related to legitimate government purpose. U.S.
Const. Amend. 14; Mev. Const. art. |, § 8; Mev,
Rev. St. § 41 A.071.

Cases that cite this headnote

__ Cases that cite this headnote

Constitutional Law
=Medical malpractice

The right of medical malpractice plaintiffs to sue
for damages caused by medical professionals
doos not involve a fundamental constitutional
right, for the purposes of equal protection
analysis. U.5. Const. Amend. 14; Mev. Const.
art. 1, § B,

Cases that cite this headnote

Constitutional Law
=Statutes and other written regulations and
rules

While the legislative history of a statute is
helpful to understanding the purpose of enacting
the statute, the court is not limited to the reasons
expressed by the Legislature, in determining
whether the statute is rationally related to a
legitimate government purpose, for the purposes
of due process and equal protection analysis;
rather, if any rational basis exists, or can be
hypothesized, then the statute is constitutional.
1.8, Const. Amend. 14; Mev. Const. art. 1, § 8.

Cases that cite this headnote

Health
w=8anctions for failing to file affidavits,
dismissal with or without prejudice

The statute providing that a “medical
malpractice complaint filed without supporting
medical expert affidavit is void ab initio" was
intended to deter baseless medical malpractice
litigation, fast track medical malpractice cases,
and encourage doctors to practice in Mevada
while also respecting the injured plaintiff's right
to litigate his or her case and receive full
compensation for his or her injuries. Nev. Rev.
St. § 41A.071,

WESTLAYY 0 2010 Thomson Reoters, Mo clarn o origimal VLS. Goveriment Works., A

J.App.049
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1171

Health
L=Bgnctions for failing to file affidawvits;
dismissal with or without prejudice

The lack of a medical expert affidavit in support
of a complaint for medical malpractice requires
dismissal of the complaint. Mev. Rev. 5t §
414.071.

Cases that cite this headnote

Constitutional Law

o= Medical malpractice
Constitutional Law

= Professional malpractice
Health

s=Validity

Statute providing that “medical malpractice
complaint filed without supporting medical
expert affidavit is void ab initio” did not violate
equal protection or due process, despite inmate
patient’'s assertions that statute created
unconstitutional distinction between medical
malpractice plaintiffs and other negligence
plaintiffs, prevented indigent plaintiffs from
accessing courts, and prevented inmates from
prosecuting medical malpractice claims; statute
was rationally related to State’s legitimate
interest in managing medical malpractice
insurance crisis in Mevada, it applied to all
medical malpractice patients, not just indigent or
inmate patients, lack of affidavit did not
necessarily preclude indigent patient’s access to
courts, and patient was in fact able to secure
affidavit  after  filing  complaint,  thus
demonstrating that his  incarceration and
indigence did not prevent him from obtaining
affidavit. U.S. Const. Amend, 14; Nev. Const.
art. 1, § 8; Nev, Rev. St § 41A.071(1).

Cases that cite this headnote

" Prisons
g=Access to Courts and Public Officials
Prisons
g=Right of action; restrictions

Prisoners have a constitutional right of access to
the courts; however, this right does not Include
unfettered access to pursue all civil actions.

Cases that cite this headnote

*T77 Appeal from a district court judgment on the
pleadings in a medical malpractice action. Eighth Judicial
District Court, Clark County; David B. Barker, Judge.

Attorneys and Law Firms

Holley, Driggs, Walch, Fine, Wray, Puzey & Thompson
and Rachel E. Donn and Andrea M, Gandara, Las Vepas,
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OPINION

By the Court, HARDESTY, 1.:

NRS 41A.071 provides that a district court must dismiss a
plaintiff's medical malpractice complaint if it is not
accompanied by an expert affidavit. However, under NRS
41A.100(1), a plaintiff need not attach an expert affidavit
for a res ipsa loquitur claim. In this appeal, we consider
whether either statutory res ipsa loquitur or the common
knowledge res ipsa loquitur doctrine provides an
exception to the expert affidavit requirement for suit. We
also must determine whether NRS 41A.071 s
unconstitutional under the Equal Protection Clause or Due
Process Clause, facially, or as applied to inmates or
indigent persons.
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We reiterate that the enumerated res ipsa loquitur
exceptions in NRS 41A.100 supersede the common
knowledge res ipsa loquitur doctrine. Because appellant’s
complaint failed to show that any object left in his body
was the result of “surgery,” the appellant’s complaint did
not satisfy the elements for the statutory exception of res
ipsa loquitur. Thus, appellant’s complaint was properly
dismissed for lack of an expert affidavit. We further
conclude that MRS 41A.071 does not violate equal
protection or due process,

FACTS AND PROCEDURAL HISTORY

Appellant Frank Peck is, and has at all relevant times
been, incarcerated at High Desert State Prison in Indian
Springs. In December 2013, Peck was admitted to Valley
Hospital. While al the hospital, Peck was under the care
of respondents, Dr. David R. Zipf and Dr. Michael D.
Barnum. In his complaint against the two doctors, Peck
claimed that after his release from the hospital, he
discovered a foreign object under the skin of his left hand,

In particular, Peck alleged one cause of action for medical
malpractice claiming that Dr. Zipf and Dr. Barnum left a
needle in his hand. In his complaint, Peck cited MRS
41A.100( 1 )a) and Fernandez v. Admirand, 108 Nev. 963,
969, 843 P.2d 354, 358 (1992), in which we referenced
NRS 41A.100(1) and recognized that expert testimony
may not be necessary in medical malpractice cases where
the alleged wrongdoing “is a matter of common
knowledge of laymen.” While Peck referenced the res
ipsa loquitur doctrine, he did not claim that he had
surgery, Doctors Zipf and Barnum moved for judgment
on the pleadings, and the district court granted their
motion, concluding that Peck’s complaint did not meet
the requirements of NRS 41A.100(1)(a), and thus, his
failure to attach an affidavit of a medical expert to his
complaint under NRS 41A.071 was fatal,

*778 DISCUSSION

On appeal, Peck argues that the district court erred in
dismissing his complaint for lack of an affidavii because
his complaint did not require an affidavit under NRS
41A.100(1)(a). Peck further contends that even if he did
not meet the requirements for a statutory res ipsa loquitur
cause of action, his claim falls wnder the common
knowledge res ipsa loquitur doctrine at common law.
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Peck also argues that the affidavit requirement in NRS
41A.071 violates his equal protection rights and deprives
him of due process. We disagree with Peck’s contentions
and affirm the district court.

Standard of review

11121 BiThe district court may grant a motion for judgment
on the pleadings “when material facts are not in dispute
and the movant is entitled to judgment as a matter of
law.” Bonicamp v. Vazquez, 120 Nev, 377, 379, 91 P.3d
584, 585 (2004). A judgment on the pleadings is reviewed
In the same manner as a dismissal under NRCP 12(b)(5).
See Sadler v. PacifiCare of Nev,, Ine., — Nev. ——, 340
P.3d 1264, 1266 (2014), Thus, this court accepts the
factual allegations in the complaint as true and draws all
inferences in favor of the nonmoving party. Buzz Stew,
LLC v. City of N. Las Vegas, 124 Nev. 224, 227-28, 181
P.3d 670, 672 (2008) (stating the standard of review for a
motion to dismiss pursuant to NRCP  12(b)(5)).
“[QJuestions of law, including questions of constitutional
interpretation and statutory construction,” are reviewed de
novo. Lawrence v. Clark Ciy., 127 Nev, 390, 393, 254
P.3d 606, 608 (2011),

NRS 414.071s affidavit requirement applies to Peck's
complaini

Ml Binder MRS 41A.071, “a medical malpractice
complaint filed without a supporting medical expert
affidavit is void ab initio.” Washoe Med. Cir. v. Second
Judicial Dist, Court, 122 Nev. 1298, 1304, 148 P.2d 790,
794 (2006). However, a medical expert’s affidavit is not
required if the claim falls into one of the enumerated res
ipsa loquitur exceptions under NRS 4 1A, 100(1). Szydlel v.
Menkman, 121 Nev, 453, 459, 117 P.3d 200, 204 (2005).
Peck did not submit an affidavit to the district court with
his complaint. Thus, his complaint is “void ab initio”
unless it falls into one of the enumerated exceptions to the
affidavit requirement. Washoe Med. Cir., 122 Nev. at
1304, 148 P.3d at 794; see also NRS 41A.,100(1); Szydel,
121 Nev. at 459, 117 P.3d at 204,

NRS 41A.100(1)(a) provides that medical expert evidence
is not required when “[a] foreign substance other than
medication or a prosthetic device was unintentionally left
within the body of a patient following surgery.” In his
complaint, Peck alleged that a foreign object was left in
his left hand and that relief was warranted under NRS
4 1A.100(1)(a); however, he did not describe the medical
procedure he had or allege that the object was left in his
body following a surgery. At oral argument, counse| for
Peck argued that the insertion of an intravenous (IV)

'
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needle constitutes surgery or, alternatively, discovery was
necessary to determine whether a surgery was taking
place at the time the foreign object was allegedly left in
Peck’s hand.! On the other hand, counsel for Dr, Zipf
argued that the insertion of an IV needle does not
constitute surgery, and thus, Peck did not allege a cause
of action under *779 NRS 41A.100(1)a). The word
“surgery™ is not defined in NRS 41A.100 or otherwise in
NRS Chapter 41A. See generally NRS 41A.003-.120.
Thus, we must determine what the word “surgery” means
in MRS 41A.100(1)(a).

! In Baxter v. Dignity Health, — Mev, ——, 357 P.3d
927, 928, 931 (2015), we held that a complaint was not
void for lack of a physically attached medical expert
affidavit where that affidavit was filed the day after the
complaint, and the complaint incorporated by reference
the pre-existing affidavit. At no time did Peck inform
the district court that he had obtalned an affidavil, nor
did Peck incorporate by reference a medical exper
affidavit in his complaint. Rather, Peck filed in this
court & medical expert affidavit from a radiclogist
technician in which the radiologist technician only
stated that the foreign object in Peck's hand may not
appear on an x-ray. Unlike the factual circumstances
that led 1o our holding in Haxrer. Peck obtained this
affidavit after the district court dismissed Peck's
complaint and while he was pursuing this appeal. We
note that Peck included his medical records with his
opposition to the motion for judgment on the pleadings.
The medical records indicate that Peck had a lumbar
puncture, which demonstrated that he had viral
meningitis. While in the hospital, Peck “went into an
geute respiratory failure, reguiring intubation and
mechanical ventilation.” Peck never argued that these
medical procedures were “operative messures” or
constituted “surgery” as required under NRS 41A.100.

IThis court reviews issues of statutory censtruction de
novo. Sania F. v Eighth Judicial Dist, Court, 125 Nev,
495, 499, 215 P.3d 705, 707 (2009). Where a statute’s
plain language is clear, this court will not look beyond the
plain language. /d. However, where a term in a statute is
not defined, this court will look to its plain and ordinary
meaning, Jones v. New, State Bd of Med Exam'rs, —
Mev, . 342 P3d 50, 52 (2015). Black's Law
Dictionary defines “surgery” as “that branch of medical
science which treats of mechanical or operative measures
for healing diseases, deformities, disorders, or injuries.”
Surgery, Black's Law Dictionary (6th ed. 1990). NAC
4499743, a regulation pertaining to the operation and
licensing of surgical centers, defines “surgery” as “the
treatment of a human being by operative methods.” These
definitions support Doctors Zipf and Barnum's contention
that the word “surgery™ in NRS 41A.100(1)(a) does not

WESTLAVY

include the insertion of an IV needle because that is not
an “operative measure.” Thus, Peck’s medical malpractice
claim required a medical expert's affidavit. See Washoe
Med, Cir., 122 Nev, at 1304, 148 P.3d at 794,

Peck argues that NRS 41A.100(1) can be read separately
from subsection (a) so that an allegation of surgery is not
required. However, in reading the statute as a whole, NRS
41A.100 clearly states that an affidavit is not required “in
any one or more of the following circumstances ...," and
those enumerated res ipsa loquitur exceptions are listed in
subsections (1)(a)-(e), one of which being that an object
was left in the body following surgery. Moreover, Peck
specifically  identified this exception in NRS
41A.100(1)a) in his complaint and did not reference any
of the other enumerated exceptions. Accordingly, NRS
41A.100 requires that an expert affidavit be filed with
Peck's complaint,

NRS 41A, 100 codified and replaced the common law res
ipsa loguitur doctrine

Mpeck argues that a medical expert affidavit was not
required under the common law res ipsa loquitur doctrine,
and thus, the district court erred in dismissing his
complaint. At oral argument, counsel for Peck argued that
Peck stated a claim for common law res ipsa loquitur
because he cited Fernandez v. Admirand, 108 Mev. 963,
843 P.2d 354 (1992), which Peck’'s counsel argued is the
case that created the common law res ipsa loquitur
doctrine. However, while we stated in Fernandez that
expert testimony is necessary in a medical malpractice
case “unless the propriety of the treatment, or the lack of
it, is a matter of common knowledge of laymen,” we
specifically referenced MRS 41A.100(1) for this assertion.
108 Mev. at 969, 843 P.2d at 358, Further, we have held
that, in drafting NRS 41A.100(1), the Legislature
specifically codified the res ipsa loquitur doctrine and
determined that in those specific enumerated
circumstances, a medical affidavit is not required.
Johnson v. Egtedar, 112 Nev. 428, 433, 915 P.2d 271,
274 (1996) (“We believe the [L]egislature intended NRS
41A.100 to replace, rather than supplement, the classic res
ipsa loguitur formulation in medical malpractice cases
where it is factually applicable.”); see also Szydel, 121
Mev. at 459-60, 117 P.3d at 204-05 (stating that any res
ipsa claim filed without an expert affidavit must meet the
prima facie requirements for a res ipsa loquitur case as set
forth in NRS 41A.100(1)a)-(e)); Born v. Eisenman, 114
MNev. 854, 859, 962 P.2d 1227, 1230 (1998) (“[Tlhe more
traditional res ipsa loguitur doctrine has been replaced by
MRS 41A,100."). Had the Legislature intended to allow
medical malpractice claims to be filed without an expert
affidavit in circumstances where a foreigh object ws left
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in the body during a procedure other than surgery, the
Legislature would have codified those situations,

1% ViMoreover, we “avoid construing statutes so that any
provision or clause is rendered meaningless.” /n re Estate
of Thomas, 116 Ney. 492, 495, 008 P.2d 560, 562 (2000).
Interpreting NRS 41A,100(1) as merely supplementing
the common law and *780 allowing claims where a
foreign object is left in the body in a procedure other than
surgery would render MRS 4 1A 100(1)(a) meaningless.
Therefore, “there is a fair repugnance between the
common law and the statute, and both cannot be carried
into effect.” W, Indies, Inc. v, First Nat'l Bank af Nev., 67
Nev. 13, 32, 214 P.2d 144, 153 (1950) (internal quotation
marks omitted).

MRS 414.07 1 does not violate equal protection or due
Process

Peck argues that the medical expert affidavit requirement
violates the Equal Protection and Due Process Clauses of
the Nevada and federal Constitutions. Specifically, in his
opening brief, Peck argues that NRS 41A.071 (1) “creates
an  unconstitutional  distinction  between  medical
malpractice plaintiffs and other negligence plaintiffs,” (2)
unconstitutionally prevents indigent plaintiffs from
accessing the courts, and (3) unconstitutionally prevents
inmates from prosecuting medical malpractice claims.
Doctors Zipf and Barnum disagree.

1o 10 12kgiaintes are presumed to be valid, and the
challenger bears the burden of showing that a statute is
unconstitutional. In order to meet that burden, the
challenger must make a clear showing of invalidity.” Tam
v. Eighth Judicial Dist. Court, — Nev. , 358 P.3d
234, 237-38 (2015) (internal quotation marks omitted).
“When the law ... does not implicate a suspect class or
fundamental right, it will be upheld as long as it is
rationally related to a legitimate government interest.”
Zamora v, Price, 125 Nev. 388, 395, 213 P.3d 490, 495
(2009).

No unconstitutional distinction exists

131 14 1154 [ The right of malpractice plaintiffs to sue for
damages caused by medical professionals does not
involve a fundamental constitutional right.” Tewm, 358
P.3d at 239 (alteration in original) (quoting Barrveif v.
Baird, 111 Nev, 1496, 1507, 908 P.2d 689, 697 (1995),
overruled on other grounds by Lioce v. Cohen, 124 Nev,
1, 17, 174 P.3d 970, 980 (2008)). Nor does Peck argue
that a suspect class is implicated. Thus, NES 414071
“need only be rationally related to a legitimate
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governmental purpose” to withstand a challenge based on
equal protection or due process. /d; see also Arata v.
Faubion, 123 Wev, 153, 159, 161 P.3d 244, 248 (2007).
“While the legislative history is helpful to understanding
the purpose of enacting the statute, this court is not
limited to the reasons expressed by the Legislature; rather,
if any rational basis exists, or can be hypothesized, then
the statute is constitutional,” Tam, 358 P.3d at 239 n.5.

6I“NRS 41A.071 was enacted in 2002 as part of a special
legislative session that was called to address a medical
malpractice insurance crisis in Nevada” Zohar v.
Zhiegien, — Nev, , 334 P.3d 402, 405 (2014).
Doctors were concerned that insurance providers were
quoting medical malpractice insurance premiums at
drastically increasing rates, /& By enacting NRS Chapter
41A, the Legislature intended “to deter baseless medical
malpractice litigation, fast track medical malpractice
cases, and encourage doctors to practice in Nevada while
also respecting the injured plaintiff]']s right to litigate his
or her case and receive full compensation for his or her
injuries.” /4. at 405-06.

A previous version of NRS Chapter 41A required that
medical malpractice complaints be heard by a screening
panel prior to being filed in the district court, and the
panel's findings were admissible in the district court
proceedings. Borger v. Eighth Judicial Dist. Court, 120
Mey, 1021, 1023, 102 P.3d 600, 602 (2004). In Barreff v.
Baird, we determined that the screening panel provision
was “rationally related to a legitimate governmental
interest and [did] not violate equal protection.” 111 Nev.
at 1510-11, 908 P.2d at 699, The governmental interests
related 1o the screening panel provision were “to
minimize frivolous suits against doctors, to encourage
settlement, and to lower the cost of malpractice premiums
and health care.” /d. at 1508, 908 P.2d at 697 (internal
quotation marks omitted),

1"The Legislature replaced the screening panel provision
with the medical expert affidavit requirement. Borger,
120 Nev, at 1026, 102 P.3d at 604 (“[T]he expert affidavit
requirements of NRS 41A.071 are designed to account for
the abolition of the screening *781 panels and to ensure
that parties file malpractice cases in good faith, ie, to
prevent the filing of frivolous lawsuits.”). The
Legislature’s intent in requiring medical expert affidavits
was to “lower costs, reduce frivolous lawsuits, and ensure
that medical malpractice actions are filed in good faith
based upon competent expert medical opinion.” Washoe
Med. Crr., 122 Nev, at 1304, 148 P.3d at 794 (internal
quotation marks omitted). “According to NRS 41A.071s
legislative history, the requirement that a complaint be
filed with a medical expert affidavit was designed to
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streamline and expedite medical malpractice cases and
lower overall costs, and the Legislature was concerned
with strengthening the requirements for expert witnesses,”
{d. Under the former screening panel provision, the
plaintiff could still proceed to trial if the panel concluded
that the medical provider was not negligent, See Borger,
120 Mey, at 1023, 102 P.3d at 602. Under the medical
expert affidavit requirement, however, the lack of an
affidavit requires dismissal of the complaint. See Washoe
Med. Cir,, 122 Nev. at 1304, 148 P.3d at 794,

8'We conclude that this change does not impact our
analysis under rational basis, As our prior decisions in
Barret, Washoe Medical Center, and Zohar establish, the
Legislature's regulation of Mevada's health care system
through the medical expert affidavit requirement in NRS
41A071 is rationally related to the legitimate
govemmmental interest of managing what was considered a
“medical malpractice insurance crisis in Nevada." Zohar,
334 P.3d at 405,

Peck urges this court to adopt the analysis of Zeler v
Zimmer, fnc., 152 P.3d B61, 868 (Okla. 2006), in which
the Supreme Court of Oklahoma held unconstitutional a
similar affidavit requirement because the statute
distinguished between medical malpractice plaintiffs and
other negligence plaintiffs. However, the court invalidated
the statute based on & unique provision of the Oklahoma
Constitution that prohibits “special laws regulating the
practice or jurisdiction of, or changing the rules of
evidence in judicial proceedings or inquiry before the
courts.” Id. at 868-69. Moreover, Peck does not argue
that medical malpractice plaintiffs are a suspect class or
that there is a fundamental right to medical malpractice
damages. See Barrett, 111 Nev. at 1509, 908 P.2d at 698,
Accordingly, we are not persuaded by Zeier.

Court access remains reasenably unfettered

Peck relies on our decision in Barnes v. Eighrh Judicial
Distriet Comrt, 103 MNev, 679, 748 P.2d 483 (1987), for
the proposition that NRS 41A.071 is overbroad and
unconstitutionally restricts an indigent or incarcerated
person’s access to the courts by imposing a monetary
barrier. In Barmes, three inmates attempted to file
complaints against their attorneys for legal malpractice,
103 Mev. at 680, 748 P.2d at 484. The inmates filed
motions under NRS 12.0015(1), which allowed indigent
plaintiffs to proceed without paying court costs, but the
district court “denied the motions to proceed in forma
pauperis because they were not supported by the affidavit
of an attorney stating that the complaints had merit as
required by NRS 12.015(1)." /d. at 680, 748 P.2d at 485,

The purpose of the attorney affidavit requirement was “to
spare the state the expense of financing frivolous lawsuits
filed by indigent persons.” Id. at 684, 748 P.2d at 487. We
determined that the statute also may have worked “to
screen out meritorious actions that would otherwise be
filed by persons who [could not] afford, or [were]
otherwise precluded from obtaining, the required
certificate of an attormey.” Jd. We further explained that
“the classification scheme created by the statute [was)
arbitrary and irrational” and “too broad in its sweep,” fd
Thus, we determined that “by conditioning the waiver of
filing fees on an indigent’s ability to obtain the certificate
of an attorney that the indigent's cause of action or
defense has merit, MRS 12,015 violates the equal
protection guarantees contained in the Nevada and United
States Constitutions.” fd.

Barnes is distinguishable from Peck’s case because NRS
41A.071 requires a medical expert affidavit for medical
malpractice suits filed by anyone—not just indigent or
incarcerated persons—whereas NRS 12,015 only required
an affidavit for indigent plaintiffs. Moreover, “although
an indigent has a right *782 of reasonable access to the
courts, the right of access is not unrestricted.” fd. at 682,
748 P.2d at 486, While an affidavit is required to pursue
medical malpractice claims, the lack of an affidavit does
not preclude indigent plaintiffs specifically from
accessing the courts in general. Thus, NRS 41A.071 does
not create a classification scheme that violates equal
protection.

Inmates are not unconstitutionally precluded firom
pursuing medical malpractice claims

Peck also argues that the affidavit requirement is
unconstitutional under Boddie v. Connecticut, 401 U.S,
371, 91 S.Ct. 780, 28 L.Ed.2d 113 (1971). In that case,
the Supreme Court determined that the imposition of
court costs to indigent plaintiffs seeking divorces violated
equal protection. However, the Court concluded that
because of the importance of the “marriage relationship in
this society’s hierarchy of values and the concomitant
state monopolization of the means for legally dissolving
this relationship, due process does prohibit a State from
denying, solely because of inability to pay, access to its
courts to individuals who seek judicial dissolution of their
marriages.” Boddie, 401 U.S, at 374, 91 S.Ct. 780. Here,
medical malpractice damages do not share the same
hierarchy in value in our society as marriage does, and
indigent or incarcerated individuals are not precluded
from obtaining an expert opinion solely on the basis of
their indigence or incarceration. Moreover, the state is not
imposing a court cost or fee under MRS 41A.071.
Accordingly, Peck’s reliance on Boddle is misplaced.
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Mpeck further relies on Bounds v. Smith, 430 U.5. 817,
97 5.Ct, 1491, 52 L.Ed.2d 72 (1977), for the notion that
prisoners have a constitutional right of access to the
courts. We agree and have held the same, See Miller v.
Evans, 108 Nev. 372, 374, 832 P.2d 786, 787 (1992),
However, this right does not include unfettered access o
pursue all civil actions, In Lewis v. Casey, the Supreme
Court clarified Bownds and explained that the right of
access to the courts requires providing resources “that the
inmates need in order to attack their sentences, directly or
collaterally, and in order to challenge the conditions of
their confinement. Impairment of any other litigating
capacity is simply one of the incidental (and perfectly
constitutional)  consequences of  conviction  and
incarceration.” 518 U.S, 343, 355, 116 S.Ct. 2174, 135
L.Ed.2d 606 (1996), Moreover, inmates are not a suspect
class, and there is no fundamental right to medical
malpractice damages. See Glauner v. Miller, 184 F.3d
1053, 1054 (9th Cir. 1999) (noting thal inmates are not a
suspect class); Tam, 358 P.3d at 239 (determining that
there is no fundamental right to medical malpractice
damages). Thus, NRS 41A.071 need only meet rational
basis, which we conclude it does,

Other jurisdictions with expert affidavit requirements in
medical malpractice actions agree that inmates and
indigent plaintiffs are not excused from the affidavit
requirements. See Perry v, Stanley, 83 5.W.3d 819, 825
(Tex. App. 2002) (holding that the requirement to file a
medical affidavit with a complaint can properly be
applied to inmates because they bear the burden of proof
at trial, which requires expert testimony); Gill v. Russo,
39 S.W.3d 717, 718-19 (Tex. App. 2001) (holding that a
statute requiring an expert report to be filed within 180
days of an inmate's filing of a medical malpractice suit
did not violate the open courts provision of the Texas
Constitution, despite the inmate’s arguments that he could
not interview physicians from prison and did not have
enough money to obtain the reports); see also
O'Hanrahan v. Moore, 731 So.2d 95, 96-97 (Fla. Dist.
Ct. App. 1999) (rejecting a prisoner’s request to declare
unconstitutional a pre-suit requirement for a medical

expert opinion to initiate his medical malpractice action),
Ledger v. Ohio Dep't of Rehab. & Cory., 80 Ohio App.3d
435, 609 N.E2d 590, 593-95 (1992) (holding that an
inmate’s medical malpractice action was properly
dismissed with prejudice for failure to meet that state's
statutory affidavit requirement). Notably, Peck was able
to obtain a medical expert affidavit after submitting his
complaint, which demonstrates that his indigence and
incarceration did not prevent him from acquiring the
requisite documents needed for a medical malpractice
claim,

*783 Accordingly, we conclude that NRS 41A.07] is
rationally related to a legitimate governmental interest
and does not violate equal protection or due process
requirements,

CONCLUSION

Based on the foregoing, we affirm the district court’s
order granting Doctors Zipfs and Bamum's motion for
judgment on the pleadings because Pecl failed to include
a medical expert affidavit with his medical malpractice
complaint.

We concur;
Parraguirre, J.

Stiglich, J.

All Citations
407 P.3d 775

End of Document
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID ALVAREZ VENTURA,
Plaintiff,
Vs, Case No. CV20-00860

Dept. No. 8
JOHN H. GANSER, M.D. LIC #9279,
GOMEZ, KOZAR, MCELREATH AND
SMITH, A Professional Corporation,

Defendant.
/

E TING PLAINTIFE’S REQUEST F ENSION OF TI D

HOLDING IN ABEYANCE DEFENDANT’S MOTION TO DISMISS AND
MOTION TO DEFER CONSIDERATION OF NORMAL PRISON OPERATIONS

The Court is in receipt of Defendants John H. Ganser, M.D. and Gomez, Kozar,

McEireath and Smith’s Motion to Dismiss (“Motion to Dismiss”) filed on June 8, 2020, by
Defendants JOHN H. GANSER, M.D. AND GOMEZ, KOZAR, MCELREATH AND SMITH
(collectively, “Defendants™). The matter was submitted to the Court on July 10, 2020.

The Court is also in receipt of Plaintiff’s Motion Seeking That Court Defer Consideration
of Defendant’s Motion to Dismiss Pending Restoration of Normal Prison Operations (“Motion to
Defer”) filed June 22, 2020 by Plaintiff DAVID ALVAREZ VENTURA (“Ventura”).
Defendants filed an Opposition on June 29, 2020. The matter was submitted to the Court on July
10, 2020. Thereafter, on July 16, 2020, Ventura filed a Plaintiff’s Reply to Defendants

J.App.059
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Opposition and Request for Conversion of June 22, 2020 Motion to Request for Extension of
Time and For Court Order {“Rﬂpl}’"].l

This Court, having considered all papers and pleading filed herein, GRANTS Plaintiff’s
Reply and holds in abeyance Defendants’ Motion to Dismiss and Plaintiff’s Motion to Defer. The
Court finds as follows:

BACKGROUND

According to the record, the Court is aware of the following facts:

The instant dispute arises from a medical malpractice action filed on January 13, 2020.
Def.'s Mot, 2:3. The action is based on allegations of medical malpractice related to a
laparoscopic surgery allegedly performed by Dr. Ganser on or about October 24, 2016. Compl.,
2. Defendants’ Motion to Dismiss argues that the Complaint failed to comply with NRS 41A.071
due to the lack of a medical expert’s affidavit. Def. ‘s Mot., 1:20-24. Ventura frames his Motion
to Defer and Reply around the theory that he is unable to adequately defend his case and needs
more time. Moreover, he asserts Defendants’ cited case is actually self-defeating. Reply., at 2.

The Court now addresses the parties’ latest filings.
LEGAL STANDARD

Under WDCR 12, a responding party must file an answering points and authorities within
10 days of receiving service of a motion. WDCR 12(2); D.C.R. 13(3). However, even in light of
such deadlines, parties may move for an extension of time. See WDCR 11. Pursuant to NRCP
6(b)(1)(B), “the court may, for good cause, extend the time: with or without motion or notice if
the court acts, or if a request is made, before the original time or its extension expires; or on
motion made after the time has expired if the party failed to act because of excusable neglect.”
NRCP 6(b)(1)(B)(i)-(ii). NRCP 6(b) applies to most acts required by the rules of civil procedure
unless they are specifically excluded. See NRCP 6(b)(2). Because Ventura failed to respond to
the Motion to Dismiss within the requisite time period, the extension of time requested in his
Reply must meet the requirements of NRCP 6.
1

! The Court construes Plaintiff’s Reply as a Request for Extension of Time.

J.App.060
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DISCUSSION

A. Good Cause

In his Motion to Defer, Ventura claims that COVID-19 has restricted his physical access
to the prison law library since March 11, 2020, and he is thus prohibited from conducting
necessary legal research. Pl 's Mot., 2. Thus, he initially requests the Court defer consideration
of the Motion to Dismiss until prison operations fully resume and he can adequately respond to
Defendants’ Motion. Id. However, Defendants argue that while they would not typically object to
a reasonable extension of time, such a request is unreasonable because it seeks an indefinite
extension. Def.’s Mot., 1:27-2:2. They point out that the Complaint was filed before the COVID-
19 pandemic and suggests Ventura may obtain legal research throngh either Defendants’ filings
or perhaps a kite to Department of Corrections personnel. Def. s Mot., 3:6-21. Announcing a
strategic change of heart, Ventura’s Reply amends his Morion to Defer and requests the Court
grant him a 45-day extension. Reply, 2.

Due to the impact COVID-19 has had on Ventura’s access to vital legal resources, the
Court finds sufficient good cause exists to grant him a 45-day extension to file an opposition to
the Motion to Dismiss.
B. Excusable Negleet

The Court also finds Ventura has demonstrated that his failure to timely file a request for
extension of time was due to excusable neglect. While excusable neglect has been defined in
other contexts, such as under NRCP 60(b), the Nevada Supreme Court has not defined it under
NRCP 6. Moseley v. Eighth Judicial Dist. Court ex rel. Cty. of Clark, 124 Nev. 654, 665, 188
P.3d 1136, 1144 (2008). Thus, the Moseley court looked to federal case law dealing with

excusable neglect to consider guidelines under NRCP 6. Id.* Under the framework adopted in

2 See Nelson v. Heer, 121 Nev. 832, 834, 122 P.3d 1252, 1253 (2005) (recognizing that “federal
decisions involving the Federal Rules of Procedure provide persuasive authority when this court
examines its rules”).

J.App.061
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Moseley,” excusable neglect is demonstrated where the party requesting relief has (1) acted in
good faith, (2) exercised due diligence, (3) there was a reasonable basis for noncompliance, and
(4) the nonmoving party will not suffer prejudice. /d.
Good Faith

The Court finds Ventura acted in good faith. He reasonably relied on access to the
prison’s law library to bring his lawsuit, and this access has been restricted since March 11,
2020, several months before the Motion to Dismiss was filed. Pl.’s Mot., 2. The Court rejects
Defendants’ notion that Ventura could prepare his opposition by relying on the statutes and cases
cited by Defendants. Def. 's Mot., 3:6-9,
Due Diligence

Ventura has also somewhat showed due diligence by putting forth his best efforts despite
the impact of the COVID-19 pandemic. That is, while Ventura was unable to access the library,
he did file a Motion informing the Court of his inability to oppose the Motion to Dismiss, albeit
filed untimely. In addition, Ventura also apparently read the case Defendants cited in their
Opposition as indicated by his considerably brief assessment. See Reply, 2. Questions do remain,
however, as to whether Ventura has exercised complete due diligence considering Defendants
did provide suggestions as to steps Ventura could make to oppose the Motion to Dismiss.
Reasonable Basis

Moreover, Ventura has provided a fairly reasonable basis for non-compliance with
applicable rules as the delay is attributable to COVID-19, a cause not within Ventura’s control.
In addition, the Court cannot reasonably require Ventura, a pro se litigant, to anticipate
Defendants’ counterarguments or a future restriction on his access to the prison’s law library due
to a global pandemic.
Prejudice

Finally, a 45-day extension is not likely to greatly prejudice Defendants beyond that
which always exists when a party does not receive the benefit of an opponent's missed deadline.
? The Court notes that the 4-factor framework adopted in Moseley was applied in an NRCP

25(a)(1) context. However, these factors are not that dissimilar to those stated under federal rule
6(b), see Moseley at 655, thus the Court nonetheless assesses the Moseley factors.

J.App.062
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Moreover, the Court recognizes the potential for further argument as Peck v. Zipf, cited by
parties, mentions “‘enumerated res ipsa loquitur exceptions” to the expert affidavit requirement of
NRS 41A.071.* Because this argument remains marginally unexplored, the Court finds that its
decision to grant Ventura an additional 45-days to file his opposition is consistent with NRCP 6
and the Nevada Supreme Court's long recognized and "basic underlying policy to have each case
decided upon its merits." In re Estate of Black, 132 Nev. 73, 77-78, 367 P.3d 416, 419 (2016)
(citing Hotel Last Frontier Corp. v. Frontier Properties, Inc., 79 Nev. 150, 155, 380 P.2d 293,
295 (1963)).

Accordingly, in the aggregate, the factors support the Court’s finding of excusable
neglect. Thus, pursuant to case law, NRCP 6 and WDCR 11, the Court determines that a 45-day
extension is a reasonable request.

CONCLUSION

Accordingly, and good cause appearing,

IT IS HEREBY ORDERED that Plaintiff’s Reply to Defendant’s Opposition is
GRANTED?” and the Court holds in abeyance the Defendants’ Motion to Dismiss and Plaintiff’s
Motion to Defer. Plaintiff shall have 45-days from the date of this order to file an opposition to
the Motion to Dismiss. Thereafter, Defendants shall have 15 days to file a reply and submit it to

the Court.

IT IS SO ORDERED.
DATED this 31 day of July, 2020.

Z2 (A

BARRY L. BRESLOW
District Judge

%133 Nev. 890, 892, 407 P.3d 775, 778 (2017).

* The Court is only granting a 45-day extension of time and declines to address the underlying
merits of the Motions filed and any other issues presented, including those raised in the Reply.
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CERTIFICATE OF SERVICE
Pursuant to NRCP 3(b), I hereby certify that 1 am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this 21 day of July, 2020, |

electronically filed the following with the Clerk of the Court by using the ECF system which will

send a notice of electronic filing to the following;

Ch nine )@Aj

Judicial Assistant
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Not Electronically Signed.
Curtie J Smith, P.A.  Physiclan Unsigned Discharge 10/28/2016
Assistant Trenacription Summaries  3:31 PM

DATE OF ADMISSION: 10/24/2016

DATE

DISCHARGE: 10/26/2018 (anticipated),

ADMITTING DIAGNOSIS: Achalasia,

~ Dise
OP

RGE DIAGNOSIE: Achalasia.

TION PERFORMED: Da Vingi assistad robotic Heller ssophagomyotonty with
fundoplication, performed by Dr. Ganeer on 10/24/2018.

ATIONS: The patient is 8 36-year-cld Incarcersted male who has had

dysphagla over the last 3 years. Extensive outpatient workup
achalasia. After an involved precperative education and informed

m.mnmﬂmtmhmuahtwﬂuopum;ammﬂu
ned procedure,

—HOSFITAL COURSE: After the procedure, the patient went to the ganeral

well

unit In stable conditlon. At the time of this dictation, patient's

» are stable and he is afebrile. ' He Is tolerating clear liquids
@, regurgitation, or reflux. He ls ambulatory. His

abdornen Is soft and his wounds are clear,

this

SOSITION: Patient will be discharged in the meming and refumed to the

facifity. ;

ARGE INSTRUCTIONS: HHWWWMM-
nd care, and home medicetions. He ls okay to shower over the egaderms.

4 dressings should bs removed on postoperative day #4. Once they were

oved, he can continue to shower. The wounds should be able to tolerate the

o Watter without dificulty. e could be up ad Iib; howsver, he should

more than 15-20 pounds for the next 3-4 weeks, He should continue a

auld diet for the next week. He should be on a soft and/or puresd typa

or an additional 2 weeks theresfter, He should not resume a regular

ode for ot least 3-4 weeks, He will likely require-liquid anaiges

e
orally for the next 3-4 days. | hava written @ prescription for

I that his pai should be contralied with elther liquid Tylenol or

Advil! He could crush Tylenol or Advil to a paste or liquid type of

con
fol
re

for this first week or two a8 he continues to heal. He should

up with Dr, Ganser for a wound check and diet progression

dation sometima in the mﬁ;;gg_m

DISCHARGE MEDICATIONS: Hydrooodone elixr 7.5 mg/325 mg/15 mL, dispensed

200 mi., sig ls for 10-20 mL p.0. q. 4 houra p.r.n. pain.

CURTIS J. BMITH, PA-C | W
CJS[NTS \)\

|

-
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V2. 144 ~RENOWN REGIONAL MEDICAL CENTE
1156 MILL STREE
RENO NV B0502-15:
Transfer Rap«
Rvceda . Thirteen #4396625 Description: 37 y.0. M
Admission | . Observation-Outpatient (Adm: 10/241186) Primary Service: SURGICAL
Billing Number: 10288927 Unht Info: 141
Sex
Male
Admitting Provider Admission Type Admission Date/Time
John H Ganser, M.D. Elective 10/24/16 0625
Hospital Service Auth/Cert Status Service Area
SURGICAL Incomplete RENOWN HEALTH
Unit Room/Bed Admission Status
GEN SURGERY TAHOE 4TH Taze00 . .. .. Admission(Confirmed)

Alleraies as of 10/26/2018 Reviewed on: 10/26/2

No Alergies

Author Type: Physicia

Status: Unsigned Transcription
Cosign Required: Yes

: (none) . NESBOB556 Trans Status; Unavailable .
Time: 10/25/2016 3:31 Trane Time: 10/25/2016 5:48 PM  Trans Doc Type: Discharge Summary

DATE OF ADMISSION: 10/24/2016
DATE OF DISCHARGE: 10/26/2016 (anticlpated).

ADMITTING DIAGNOSIS: Achalasia.

DIS GE DIAGNOSIS: Achalasia.
OPERATION PERFORMED: Da Vinci assisted robotic Heller esophagomyotomy with
anterior fundoplication, performed by Dr. Ganser on 10.*244_2015.

INDICATIONS: The patient is a 36-year-old incarcerated male who has had
prog dysphagla over the last 3 years. Extensive outpatient workup
revealed|achalasia. Afier an involved preoperative education and informed

. the patient was brought to the operating room for the

procedure.

HOSPITAL COURSE: After the procedure, the patient want to the general
surgical pinit in stable condition. At the time of this dictation, patient's

vital sigris are stable and he is afebrile. He is tolerating clear liquids

well wit dysphagia, regurgitation, or reflux. He is ambulatory. His

= = | — A EEEY TLIDTEEM MR- AA0RR25) — JAppO71 F
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1155 MILL STRE|

RENO NV 89502-15

Transfer Rep

Operative (continued)
OR Surgeon by John H Ganser, M.D. at 10/24/2016 9:30 AW {continued)
!

PreOp Diagnosis: Achalasia
PostOp Diagnosis. Same
|

Fruuadura{h]:
ROBOTIC HELLER ESOPHAGOMYOTOMY, ANTERIOR FUNDOPLICATION

Surgeon(s ::
John H Ganser, M.D.

Anesthesiclogist/Type of Anesthesia:
Anasthasiqlnglst: Tobey B Gansert, M.D./General

Surgical SFH:
Assistant: Curtis J Smith, P.A.
Circulator: |Julie A Bloos, R.N.

Relief Circulator: Marjorie Rowson, R.N.
Scrub Pergon: Julie L. Hansen

Specimens 0
Estirnatedi:ﬂl-uud Loss: 0

Findings: ?

Complicatjons: 0

10/24/2016 9:31 AM John H Ganser

OP Re John H Ganser, M.D. at 10/24/2016_1:28 PM
Author:! John H Ganser, M.D. Service: SURGICAL Author Type: Physlician
Filed: 10/24/2016 1:28 PM Note Time: 10/24/2016 9:36 AM  Status: Signed
Editor: [John H Ganser, M.D. (Physician) Trans ID: NES908719
Trans Status: Avallable Dictation Time: 10/24/2018 9:36  Trans Time: 10/24/2016 9:57 AM
AM

Trans lan Type: OP Report

DATE ch SERVICE: 10/24/2016
PREDF%ATNE DIAGNOSIS: Achalasia.

Pt Name: RVCEDARKEY, THIRTEEN (MRN:4398625) - J.App.072 Pa
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RENOWN REGIONAL MEDICAL GENTE
1155 MILL STREE

i RENO NV 88502-15
Transfer Rept

Operative (continued)
OF Report enticated by John H Ganser, M.D. at 10/24/2046 1:28 PM (continued)
POSTOPERATIVE DIAGNOSIS: Achalasia.

SROCEDURE PERFORMED: Da Vin robotic Heller esophagomyotormy with anterior
fundoplication.

SURGEGj.:r John Ganser, MD

ASSISTANT: Curtis Smith, PA-C.

ANESTHEBIA: General.
i
ANESTHESIOLOGIST: Tobey B Gansert, MD

INDICATIONS: Patientis a 36-year-old male who has had progressive dysphagia
over the last 3 years. Extensive outpatient workup revealing achalasia.

Risks, beriefits, and alternatives to da Vinci robotic Heller myotomy and
fundoplicTnn were outlined in detail. Questions answered and wished to
proceed.

DESCRIPTION OF PROCEDURE: The patient was identified and general anesthetic
administefed. His abdomen was prepped and draped in the usual sterile
fashion. Local anasthesia of 0.5% Marcaine with epinephrine was injected
prior to mpking skin incision. The abdomen was insuffiated through a Veress
needle and 3 robotic trocars and 11 mm trocar was placed across her upper
abdomen| Nathanson liver retractor was passed through a small subxiphoid
incision, used to elevate the lateral segment of the liver. The patient was
placed inreverse Trendelenburg position. The da Vinci Xi robot docked.
Instruments were inserted. Inspection of the hiatus showed a small anterior
hiatal hernia. Dissection begun by dividing the gastrohepatic ligament using
the hook lcautery and the hiatal hernia was dissected out anteriorly and
posterior jattachments left intact. There did not appear to be any significant
herniatidn of stomach near the chest, just with a weakness in the hiatus.
The vagys nerve was identified and dissected off the anterior wall of the
esophaglis with fat pad rotated off the esophagus as well. Starting about 5 cm
down on the stomach, the plane was created between the musculature and the
mucosa. | A curved monopolar scissors used to create myotomy. There was a
cluster of blood vessels from the upper stomach. These were left intact.
These in the submucosal plane. The muscle was then divided through the
gast phageal junction in about 8-10 cm up to the esophagus towards the
musculafure. The musculature was spinning out nicely. Hemostasis was assured
and the area irrfigated. The anterior fundoplication was then carried out.
Starting bn the left side, sutures were placed between the stomach lateral to
the m y and to the musculature on the left lateral aspect. The uppermost
ted the hiatus in the anterolateral aspects. The fundus was

then d over the top of the myotomy and secured to the muscle wall in the
right side of the myotomy with the uppermost suture incorporating the

as well. ‘An anterior suture was placed to help take any tension off the wrap.
Hemostasis was assured.
] J.App.



e el S R b i,

T

B



V2.148

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding SpPOSTET oS

TO PEFEVBPANTS MUOTFoN TO bEsrirss
(Title of Document)

filed In District Court Case number _<\ -20 - ooith

;ﬁ( Does not contain the social security number of any person.

-0OR~

O Contalns the soclal security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-Dr-

B. For the administration of a public program or for an application
for a federal or state grant.

Signature Date

AVTD AWAREZ VERTURA
Print Name

PlARITIE = RO SE
Title

J.App.075
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2 L Desaio MJasr VEavess , hereby certify, pursuant to NRCP 5(b), that on this gz
3| dayof Avausx , 20 22 mailed a true and correct copy of the foregoing, “ PLp AT FFS
4l DR Yo To DEFEIDasyS HOT-OS  TO THLNeaEy ;

5 || by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
6 || addressed as follows:

v

8 Liefe or vuk AV ST

9 SoudT .

17 | CCFILE

19|  DATED: this oz _day of _Augose, 2020
20
21

# Eoriss

22 -’-‘*ﬁt‘ﬂ’ /InP aPersnnam
23
24
25
26
27

28

Post Bﬂice hm: 650 [HIJ

J.App.076
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CV20-0086
2020-08-13 04:21:02 PM
Jacqueline Bryant

I ||3796 Clerk of the Court

2 || ALice CampPos MERCADO, BAR NO. 4555
LEMONS, GRUNDY & EISENBERG

3 ||6005 Plumas Street, Third Floor

Reno, Nevada 89519

4 E??E 786-6868
775) 786-9716 (fax)
5 || ell@lge.net; acm@lge.net

6 || Attormeys for Defendants

7 In THE SeconD JubiciaL DisTRICT COURT OF THE
StaTE OF NEvaDA IN AND FOR THE
8 CoOuNTY OF WASHOE
] -o0o-
W DaviD ALVAREZ VENTURA, Case No. CV20-00866
'l Plaintiff, Dept. No. 8
12 VS,

JOHN H. GANSER, M.D., ETAL.,

i Defendants.
15
L DEFENDANTS JOHN H. GANSER, M.D. AND GomEz, KOzAR, MCELREA
- AND SMITH'S REPLY TO PLAINTIFF'S OPPOSITION TO
EFENDANTS’ MIOTION TO DISMISS
18 Defendants JoHN H. GANSER, M.D. AND GOMEZ, KozAR, MCELREATH and SMITH

19 1| (collectively, "DR. GANSER"), through their attorneys LEMONS, GRUNDY & EISENBERG,
20 ||submit the following points and authorities in reply to plaintiff DAVID VENTURA'S
21 || Opposition to Defendants' Motion to Dismiss, which he erroneously served with a

22 || Request for Submission on August 2, 2020,

23 MEMORANDUM OF POINTS AND AUTHORITIES
24 |11, PROCEDURAL BACKGROUND
25 Plaintiff filed this professional medical negligence action on January 13, 2020, in

26 ||the Eighth Judicial District Court, Dr. Ganser successfully moved for a change of venue
27 ||to the Second Judicial District. Upon transfer to this judicial district, defendants moved to

28 | dismiss the Complaint for failure to comply with NRS 41A.071 because, although this

LEMONS, GRUNDY &
EISENBERG

el J.App.077

Timo, NV B9519 |




I || action alleges medical malpractice, the Complaint was filed without an expert affidavit.
2 || Thus, the Complaint is void ab initio under Washoe Medical Center v. District Court,
3 |/122 Nev. 1298, 148 P.3d 790 (2006). See Motion to Dismiss filed June 8, 2020.

4 Rather than file a timely opposition to defendants’ motion to dismiss, plaintiff
5 [|made a motion asking this Court to defer the adjudication of this matter indefinitely
6 || because of the impact the COVID-19 pandemic allegedly had on his ability to respond to
7 || Dr. Ganser's motion. Defendants opposed plaintiff’'s motion because it effectively sought
8 || an open-ended extension to respond to Dr. Ganser’s motion to dismiss.

9 On July 31, 2020, this Court granted plaintiff's revised request for an extension of
10 ||time, giving plaintiff 45 days from the date of its order to file an opposition to defendants’
Il || motion to dismiss, and giving defendants 15 days thereafter to file a reply to plaintiff's
12 || opposition. See Order Granting Plaintiff's Request for Extension of Time and Holding in
13 || Abeyance Defendant's Motion to Dismiss and Motion to Defer Consideration of Normal
14 || Prison Operations, filed July 31, 2020.

15 Two days later, on August 2, 2020, plaintiff served his opposition to defendants’
16 || motion to dismiss, which he filed on August 5, 2020, along with an erroneously filed
17 || Request for Submission of Motion. Dr. Ganser submits the following reply points and
18 || authorities urging the Court to grant his motion to dismiss because plaintiff has failed to
19 || comply with the mandates of NRS 41A.071, and he has not shown he is entitled to rely
20 || on the doctrine of res ipsa loquitur to circumvent compliance with NRS 41A.071 under
21 || the circumstances of this case.

22 ||, FacTs UNDERLYING THIS ACTION AND SUMMARY OF ARGUMENT

23 According to the Complaint plaintiff allegedly underwent surgery on October 24,
24 112016, at Renown Regional Medical Center, which was performed by Dr. Ganser.
25 || Complaint, p. 2, 13, p. 8 Y76. The word "allegedly” is used because the operative report
26 (| attached to plaintiffs Complaint for the procedure performed by Dr. Ganser identifies a
27 || patient other than plaintiff. See partial Operative Report of Dr. Ganser's Ocfober 24,
28 || 2016 surgery, referred to as Exhibit 2 on page 3 of the Complaint, but marked as

LEMONS, GRINDY &
BISEHBERG

N ienbion J.App.078

FLEmo, NV 39519 2




I || “Plaintiff Exhibit C” on the document, see also Exhibit A to Plaintiff's Opposition to
2 || Defendants’ Motion to Dismiss, which lists a patient other than Mr. Venlura.

3 Plaintiff proceeds to allege that after the surgery Dr. Ganser purportedly
4 || performed on him, "surgical instruments” were left behind, relying on records attached to
5 || his Complaint. See Complaint, p. 2. The records attached to his Complaint, however, do
6 ||not support his allegation. In fact, they refute his allegation that "surgical instruments”
7 || were retained in his body as a result of the 2016 surgery.

8 For example, an ultrasound of plaintiffs abdomen that was performed on
o || September 15, 2017 to address right upper quadrant pain was found to be
10 ||"unremarkable,” i.e., it showed no abnormality. See Exhibit 3 to plaintiff's Complaint.
11 || Plaintiffs Complaint also cites to and attaches a report of an imaging study of the hips
12 || taken on November 30, 2018—two years post-surgery. The study shows a "linear foreign
13 ||body” around the left iliac crest (hip bone); however, it was not attributed to the 2016
14 || surgery. Specifically, the 2018 study states that the foreign body "does not appear to
15 ||represent a hypodermic needle” and "seems unlikely to be related to the patient's
16 || history of previous esophageal surgery.” See Exhibit 4 to plaintiff's Complaint; emphasis
17 || added.?

18 In light of the foregoing facts, which are part of the Complaint, Nevada law
19 || required plaintiff to attach a supporting expert affidavit to his Complaint in compliance
20 ||with the affidavit requirement of NRS 41A.071. Plaintiff cannot excuse his non-
21 ||compliance by making a conclusory and unsupported allegation that “surgical
22 || instruments” were left in his body during the 2016 surgery, especially when the exhibits
23

24

! Plaintiffs opposition includes additional records and a diagram of unknown
25 || origin not included with his Complaint. Those documents may not be considered in
opposition to defendants’ motion to dismiss because plaintiff cannot defeat a motion to
26 || dismiss by asserting new allegations in his opposition. See Broam v. Bogan, 320 F.3d
1023, 1026 n. 2 (9™ Cir. 2003) (“In determining the propriety of a Rule 12(b)(6) dismissal,
27 lla court may not look beyond the complaint to a plaintiffs moving papers, such as a
memorandum in opposition to a defendant's motion to dismiss.”) (citation omitted)
28 || (emphasis in original).

LEMONS, GRUMNDY &
EISHHBERG

TR J.App.079

REno, NV 89519 3
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| || attached to his Complaint contradict his unsupported assertions. For this reason alone,
2 || Dr. Ganser's motion should be granted.
3 Moreover, plaintiffs res ipsa loguitur theory is not even arguably applicable to Dr.
4 || Ganser's medical practice, \Western Surgical Group, against whom plaintiff has alleged
5 || negligent supervision, but for which he has failed to provide a supporting medical expert
6 ||affidavit or any basis for applying res ipsa loquitur. See Complaint, p. 8. Thus, plaintiffs
7 || claim against Western Surgical Group must be dismissed for failing to comply with
8 ||NRS 41A.071.
9 ||l  LEGAL ANALYSIS
10 A. The standard of review on which plaintiff relies does not salvage his
11 Complaint, which is void ab initio
12 Plaintiffs opposition begins by asserting that defendants are not entitled to
13 ||judgment on the pleadings; however, defendants did not make a motion for judgment on
14 ||the pleadings. They moved to dismiss under NRCP 12(b)(5) for failure to state a claim
15 ||upon which relief may be granted. The opposition does not address the legal standards
16 || for motions to dismiss for failure to comply with NRS 41A.071, as set forth in Washoe
17 || Medical Center and its progeny. Indeed, plaintiff's opposition does not even mention this
18 || controlling case law, which provides that a motion to dismiss is the proper procedural
19 ||vehicle by which to challenge a complaint that fails to satisfy the statutory filing
20 || prerequisites in a professional negligence action, as pointed out in defendants’ motion.
21 In light of Washoe Medical Center and because this is a medical negligence case,
22 || plaintiff's reliance on the general standard of review as set forth in Buzz Stew, LLC v.
23 || City of Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008) is misplaced. Even applying the
24 ||general standard of review, however, plaintiffs Complaint must be dismissed. Because
25 || no expert affidavit supports his Complaint and the statutory res ipsa exception does not
26 || apply, it is beyond doubt that plaintiff is not entitled to the relief he seeks in this action, as
27 || will be discussed more fully below.

28 ||/

LEMONS, GRUNDY &
BiSOHUERG

e J.App.080
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1 B. Plaintiff's Complaint fails to show that he is entitled to rely on the
2 statutory res ipsa exception to NRS 41A.071

3 Plaintiff effectively acknowledges that his Complaint does not comply with the
4 ||expert affidavit requirement of NRS 41A.071. As he cannot comply with the statute,
s || plaintiff asserts that the res ipsa loquitur exception to the affidavit requirement applies in
6 || his case, citing NRS 41A.100(1)(a) and Szydel v. Markman, 121 Nev, 453, 117 P.3d 200
7 || (2005). Plaintiff is mistaken.

8 NRS 41A.100 replaced the common law doctrine of res ipsa loquitur in medical
9 || malpractice cases. Under that doctrine, a rebuttable presumption of medical malpractice
10 || applies when the plaintiff has provided some evidence of one of the factual predicates
i1 [|enumerated in NRS 41A.100(1). Banks ex rel. Banks v. Sunrise Hosp., 120 Nev. 822,
12 || 832, 102 P.3d 52, 59 (2004), citing Johnson v. Egtedar, 112 Nev. 428, 433-34, 915 P.2d
13 || 273-74 (1996). Although plaintiff cites to NRS 41A.100(1)(a), plaintiff's Complaint lacks
14 || insufficient facts to establish the factual predicates of NRS 41A.100(1)(a).

15 Specifically, plaintiff seeks to circumvent the mandates of NRS 41A.071 by
16 ||invoking the statutory res ipsa loquitur doctrine codified in NRS 41A.100(1)(a),
17 || contending in his opposing papers that a foreign object was left in his body after the
13 || 2016 surgery. Although the Complaint mentions the res jpsa doctrine in connection with
19 || plaintiff's attempt to avoid the bar of the statute of limitations, there are no facts in the
20 || Complaint that implicate the res ipsa loguitur doctrine, especially as to Western Surgical
21 || Group. To the contrary, the very documents cited in, and attached to, his Complaint belie
22 || the argument in plaintiff's opposition.

23 For example, on page 3 of the Complaint, plaintiff acknowledges that a radiology
24 ||report dated September 15, 2017 — nearly one year after the subject surgery — was
25 ||"unremarkable.” Complaint, p. 3, 6. In other words, a year after the surgery, an
26 || ultrasound of the abdomen showed no indication that a foreign object was in plaintiff's
27 ||body after the October 24, 2016 surgery performed by Dr. Ganser. See Complaint
28 || Exhibit 3.

LEMONS, GRUHDY &
EISENTERG
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! The Complaint also establishes that a foreign object was not seen on imaging
2 || studies until more than two years after the surgery performed by Dr. Ganser. Notably,
3 |[the object was observed in an area (left hip) that was not even part of the robotic
4 ||esophageal surgery performed in 2016, Complaint, p. 4, Y7. That the foreign object
5 || observed in the imaging was unrelated to Dr. Ganser's 2016 surgery is expressly noted
6 ||in the imaging report, as acknowledged in plaintiff's Complaint. /d.; see also Exhibit 4 to
7 || Complaint. The report states that the foreign object is likely not a hypodermic needle
8 ||and, most importantly, it states: “This seems unlikely to be related to the patient's
9 || history of previous esophageal surgery.” Complaint, p. 4, Y7, citing Exhibit 4 to
10 || Complaint (emphasis added). Manifestly, plaintiffs own Complaint dispels the notion that
11 [|an expert affidavit was not required because the facts establish one of the factual
12 || predicates of NRS 41A.100(1)(a)-(e).

13 Indeed, plaintiff evidently did not believe that to be the case when he filed his
14 ||Complaint. Although he now argues that he did not need an expert affidavit because the
15 ||res ipsa doctrine applied, the Complaint does not allege that an expert affidavit is
16 || unnecessary because of the exceptions enumerated in NRS 41A.100. Rather, plaintiff's
17 ||Complaint alleged that the res ipsa loquitur doctrine applied to toll the statute of
18 {|limitations because he was allegedly hindered in procuring the expert affidavit required
19 ||by NRS 41A.071. See Complaint, p. 5, 19.

20 It is only in his opposition to defendants’ motion to dismiss for failure to comply
21 ||with NRS 41A.071 that plaintiff advances a new contention that he is exempt from the
22 || affidavit requirement of NRS 41A.071 because of the foreign substance exception in
23 ||[NRS 41A.100(1)(a). Plaintiff cannot, however, defeat a motion to dismiss by asserting
24 ||new allegations in his opposition papers and adding documents thereto. See Broam v.
25 ||Bogan, 320 F.3d 1023, 1026 n. 2 (9" Cir. 2003) ("In determining the propriety of a
26 || Rule 12(b)(6) dismissal, a court may not look beyond the complaint to a plaintiff's moving
27 ||papers, such as a memorandum in opposition to a defendant's motion to dismiss.”);
28 || Wilson v. Holder, 7 F.Supp.3d 1104, 1122-23 (D. Nev. 2014) ("Plaintiff cannot attempt to

LEMONS, GRUHDY &
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1 ||eure defects in her complaint by including the necessary allegations in her opposition
2 || brief."). The allegations that form the basis of a plaintiff's claim for relief must be set out
3 [|in its pleading. See, NRCP 8(a). When a defendant files a motion to dismiss, it calls into
4 |[question whether the allegations in the complaint assert a claim for relief.
5 [|[NRCP 12(b)(5). To resolve the question, the court looks to the challenged pleading to
6 ||examine its allegations. See, e.g., Edgar v. Wagner, 101 Nev. 226, 227, 699 P.2d 110,
7 {1111 (1985) ("[the court's] task is to determine whether the challenged pleading sets forth
g || allegations sufficient to make out the elements of a right to relief.”) (emphasis added).

9 It is because the focus of the examination is the complaint that a plaintiff cannot
10 ||survive a motion to dismiss by making new or alternate allegations in opposition to the
11 || motion to dismiss. Schneider v. Cal. Dep’t of Corr., 151 F.3d 1194, 1197 n.1. (9% Cir.
12 || 1998). Here, based on the Complaint and its attachments, the allegations fall fatally short
13 || of showing that the statutory res ipsa loquitur doctrine of NRS 41A.100(1)(a) applies in
14 || this case to excuse plaintiff's failure to comply with NRS 41A.071.

15 While it is true that a court considering a motion to dismiss generally accepts all
16 || allegations as true and draws all reasonable inferences in favor of the non-moving party,
17 ||in order to state a claim the complaint must still contain a “short and plain statement of
18 ||the claim showing that the pleader is entitled to relief.” NRCP 8(a)(2) (emphasis added).
19 || Plaintiff's Complaint falls short of this standard because it lacks allegations sufficient to
20 ||show he is entitled to relief under NRS 41A.100(1)(a)'s res ipsa loquitur theory of
21 || negligence. In fact, the Complaint and the medical records attached to it refute that a
22 ||foreign object was left in plaintiff's body during the 2016 surgery, and instead indicate
23 ||that the foreign object observed in the 2018 imaging study was unrelated to the 2016
24 ||surgery. See Complaint Exhs. 3 and 4. Because plaintiffs own Complaint refutes the
25 || existence of the facts giving rise to the presumption in NRS 41A.100(1)(a), plaintiff has
26 |[not shown that he is entitled to invoke NRS 41A.100(1)(a). Thus, he cannot avoid
27 || compliance with the expert affidavit mandate of NRS 41A.07 through the application of
28 ||NRS 41A.100(1)(a)'s res ipsa doctrine.

LEMoNS, GRUNDY &
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1 In plaintiff's continued attempt to avoid the application of NRS 41A.071, he goes
2 ||to great lengths to distinguish the facts in his case from the facts in Peck v. Zipf,
3 || 133 Nev. 890, 407 P.3d 775 (2017), which he erroneously contends defendants rely on.
4 || Opposition, pp. 2-4. Contrary to plaintiff's assertion, defendants are not relying on Peck
5 ||for dismissal. Nor did they cite Peck in their motion; rather, defendants cited Peck in
6 ||response to plaintiffs motion to defer consideration of defendants’ motion to show that
7 ||NRS 41A.071 applies to incarcerated plaintiffs, such as the plaintiff in this case. Thus,
g8 || plaintiff's entire analysis in which he seeks to distinguish the facts in Peck from the facts
9 ||in this case is largely irrelevant.

10 Plaintiffs opposition concludes by citing Szyde! v. Markman, 121 Nev. 453, 117
11 || P.3d 200 (2005). The basis of plaintiff's reliance on Szydel is unclear as the facts in that
12 ||case are distinguishable from this case. Szydel involved a patient in whom a surgical
13 || needle had been left after surgery. Because the facts of Szydel implicated subsection (a)
14 [|of NRS 41A.100(1), the court held that an expert's affidavit was not required. Notably,
15 ||the court also instructed that “any res ipsa claim filed without an expert affidavit must,
16 ||when challenged by the defendant in a pretrial or trial motion, meet the prima facie
17 || requirements for a res ipsa loquitur case.” 121 Nev. at 460, 117 P.3d at 205. In addition,
18 || "the plaintiff must present facts and evidence that show the existence of one or more of
19 || the situations enumerated in NRS 41A.100(1)(a)-(e)." /d.

20 In this case, plaintiff has not alleged any facts to meet the prima facie
21 || requirements of any provision of the res ipsa loquitur statute. In stark contrast to Szydel,
22 || plaintiff has not alleged facts in his Complaint which implicate NRS 41A.100(1)(a). In
23 ||fact, as shown above, Exhibit 4 to plaintiffs Complaint states that the foreign object
24 ||observed in the November 2018 imaging study “does not appear to represent a
25 || hypodermic needle” and that the foreign object was not likely related to the 2016 surgery.
26 In light of the facts and the law before the Court, defendants submit that plaintiff's
27 || Complaint fails to state a claim for professional negligence against Dr. Ganser and

28 ||Western Surgical Group. Because he has inexcusably failed to comply with the

LEmons, GRUHDY &
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I [|[mandates of NRS 41A.071, his Complaint must be dismissed as required by
2 ||NRS 41A.071.

3 C. Pilaintiff's negligent supervision claim against Western Surgical
4 Group is a claim for which an expert affidavit is required
5 The res ipsa doctrine applies even less to plaintiffs second "count” against

6 ||Gomez, Kozar, McElreath & Smith, dba Western Surgical Group, for allegedly failing to
7 || supervise Dr. Ganser during the 2016 surgery and for allegedly failing to *make sure all
8 ||surgical instruments were accounted for during and after Ventura's surgery.” Complaint,
9 |{p. 8. No affidavit supports these allegations, in violation of NRS 41A.071. Further, there
10 ||is no indication in plaintiffs Complaint that NRS 41A.100(1)(a) applies to this claim to
11 || excuse his failure to comply with NRS 41A.071 as to Western Surgical.

12 Claims against health care providers for negligent supervision require compliance
13 ||with NRS 41A.071. The Nevada Supreme Court recently reiterated that direct liability
14 || claims for negligent hiring or supervision do not excuse compliance with NRS 41A.071,
15 || Estate of Curtis v. South Las Vegas Medical Investors, LLC, 136 Nev. Adv. Op. 39, 2020
16 || WL 3885614 (July 9, 2020). “[N]egligent hiring, training and supervision claims cannot be
17 ||used to circumvent NRS Chapter 41A's requirements governing professional negligence
18 || lawsuits when the allegations supporting the claim sound in professional negligence.” Id.,
19 || 136 Nev. Adv. Op. 39 at 7, 2020 WL 3885614 at *3.

20 Here, Western Surgical Group is unquestionably a provider of health care. See
21 ||NRS 41A.017 (“Provider of health care” includes "physicians’ professional corporation or
22 || group practice”). Plaintiff's Complaint alleges that Western Surgical Group was negligent
23 ||in its supervision of Dr. Ganser and in counting surgical instruments (which is not a
24 ||function of a medical group in any event). These are allegations of professional
25 ||negligence. The reasonableness of Western Surgical Group's actions as alleged by

26 || plaintiff will thus require expert proof. See NRS 41A.100(1).

27 Plaintiffs medical negligence claim against Dr. Ganser is inextricably linked to his
28 ||negligent supervision claim against Western Surgical Group. See Complaint, pp. 7-8.
e
oo J.App.085
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| || Therefore, plaintiff's negligent supervision claim against Western Surgical is effectively a
2 || vicarious liability claim, which requires compliance with NRS 41A.071. See Estate of
3 || Curtis, supra. Because no expert affidavit was included with plaintiffs Complaint,
4 || plaintiff's claim against Western Surgical Group must also be dismissed.

5 In short, plaintiff's medical malpractice action is not, and cannot be, based on the
6 || statutory res ipsa loquitur doctrine, especially as to Western Surgical Group. Therefore,
7 || plaintiff was required to comply with NRS 41A.071 and attach a medical expert affidavit
8 ||to his Complaint to support the allegations in his Complaint. He did not do so. Nor did he
9 ||plead allegations sufficient to implicate the statutory res ijpsa loquitur doctrine.
10 || Accordingly, pursuant to Washoe Medical Center, supra, plaintiffs non-compliance with
11 ||NRS 41A.071 mandates dismissal of his Complaint without leave to amend.

12 ||lll.  CoONCLUSION

13 Plaintiffs opposition has failed to demonstrate that his claim is exempt from the
14 ||mandates of NRS 41A.071 based on the res ipsa loquitur doctrine in codified in
15 || NRS 41A.100(1). Therefore, plaintif was required to comply with NRS 41A.071.
16 || Because he did not do so, Nevada law requires that this action be dismissed without
17 || leave to amend. Accordingly, Defendants John H. Ganser, M.D. and Gomez, Kozar,
18 || McElreath and Smith, dba Western Surgical Group, respectfully request that their Motion
19 ||to Dismiss for failure to comply with NRS 41A.071 be granted in its entirety.

20 AFFIRMATION
21 Pursuant to NRS 239B.030, the undersigned does hereby affirm that the
22 || preceding document does not contain the Social Security number of any person.
23 DATED this /£ Say of August, 2020,
24
25
26
5 ALICE CAMPOS MERCADO, Esa.
28
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I CERTIFICATE OF SERVICE

2 | am a citizen of the United States. My business address is 6005 Plumas Street,
Third Floor, Reno, NV 89519, and | am employed by LEMONS, GRUNDY & EISENBERG in
3 || the City of Reno and County of Washoe where this service occurs

4 On August 13, 2020, following the ordinary business practice, | caused to be
served to the addressee(s) listed below, a true copy of the foregoing document(s) and
5 ||described as Defendants John H. Ganser, M.D. and Gomez, Kozar, McElreath and
Smith’s Reply to Plaintiff's Opposition to Defendants’ Motion to Dismiss

v By MaiL: in an envelope with postage thereon fully prepaid to be placed in the
U.S. Mail at Reno, Nevada;

8 David Alvarez Ventura, #80079
High Desert State Prison
9 P.O. Box 650

Indian Springs, Nevada 89070
By PERSONAL SERVICE: in an envelope to be hand delivered this date;

By OVERNIGHT DELIVERY: in an envelope to be delivered to an overnight
delivery carrier with delivery fees provided for;

B By FAcsIMILE: by transmitting by facsimile to the respective fax telephone
phone number(s).

By Using THE CourT's EFS which electronically served the following
individual(s):

14

15 |\—

- | declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct.

18 ZE% ’ zé "
19
20

21

23
24
25
26
27
28

LEmons, CRUNDY B
EISENBERG

ohes ' J.App.087

Renn. NV 89519 11
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding %ol e s,

MOTCE ogF Exietn =
(Title of Document)

filed in District Cotirt Case No. ¢N-20-00 Bb6e

®  Does not contain the social security number of any person.

-0OR-

L0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-OR-

B. For the administration of a public program or
for an application for a federal or state grant,

———— — B-22- 2020

(Signature) (Date)

DAvid PvAREZ VES Ty ra,

FLALATERET 0 Pro SE

J.App.089
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Electronicall
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Jacg:eline Bryant
Clerk of the Court
Transaction # 8054784

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID ALVAREZ VENTURA,
Plaintiff,
Vs, Case No. CV20-00866

Dept. No. 8
JOHN H. GANSER, M.D. LIC #9279,
GOMEZ, KOZAR, MCELREATH AND
SMITH, A Professional Corporation,

Defendants.

ORDER GRANTING MOTION TO DISMISS WITHOUT PREJUDICE
Before the Court is Defendants John H. Ganser, M.D. and Gomez, Kozar, McElreath and

Smith's Motion to Dismiss (“Motion to Dismiss”) filed by Defendants, JOHN H. GANSER, M.D.
AND GOMEZ, KOZAR, MCELREATH AND SMITH (collectively, “Defendants”) on June 8,
2020. Plaintiff, DAVID ALVAREZ VENTURA filed an opposition on August 5, 2020, to which
Defendants replied on August 13, 2020.

Having reviewed the pleadings and the relevant authorities, the Court GRANTS
Defendants® Motion to Dismiss.

BACKGROUND

According to the record, the instant matter arises from a surgical procedure performed by

Defendants on or about October 24, 2016, in which Defendants allegedly left surgical

instruments in Plaintiff’s body. Plaintiff brought an action for medical malpractice in the Eighth

J.App.091
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Judicial District Court. Defendants moved for a change of venue, and the action was reassigned
to the Second Judicial District. Subsequently, Defendants filed its Motion to Dismiss for failure
to provide a medical expert’s affidavit pursuant to NRS 41A.071.

On July 31, 2020, the Court granted Plaintiff’s request for an extension of time, giving
Plaintiff 45 days to file an opposition to Defendants’™ Motion to Dismiss. Plaintiff timely filed his
opposition on August 5, 2020.

LEGAL STANDARD

Pursuant to NRCP 12(b)(5), a claim may be dismissed for failure to state a claim upon
which relief can be granted. When ruling on a motion to dismiss, the Court’s task is to determine
whether or not the challenged pleading sets forth allegations sufficient to make out the elements
of a right to relief.” Edgar v. Wagner, 101 Nev, 226, 227 (1985).! Further, the Court must accept
the allegations in the complaint as true and “construe the pleadings liberally and draw every fair
intendment in favor of the plaintiff.” Capital Mortg. Holding v. Hahn, 101 Nev. 314, 314 (1985);
See Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 228 (2008). The Court need not
blindly accept conclusory allegations, unwarranted factual dedu-:tiﬂzllsﬁ or unreasonable
inferences. See Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001). Nor is the
Court required to accept as true allegations contradicted by the exhibits attached to the

complaint. Jd.
DISCUSSION

Defendants rely on NRS 41A.071 to argue that Plaintiff’s failure to include an affidavit
by a medical expert warrants dismissal the claim. NRS 41A.071 provides that a district court
shall dismiss a medical malpractice action, without prejudice, “if the action is filed without an
affidavit that ... [s]upports the allegations contained in the action.” NRS. 41A.071.

In his opposition, Plaintiff asserts that he is exempt from the affidavit requirement

because his claim falls under the res ipsa loguitor exception of NRS 41A.100(1)(a). The relevant

! A pleading party “nmst set forth sufficient facts to establish all necessary elements of a claim™ against the opposing
party, Hay. v. Hay, 100 Nev. 196, 198 (1984) (citing Jolmson v. Travelers Inc. Co., 8% Nev, 467, 472 (1973)).

J.App.092
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res ipsa loquitor exception applies in cases where “[a] foreign substance other than medication
or a prosthetic device was unintentionally left within the body of a patient following surgery[.]"
NRS 41A.100(1). Particularity, Plaintiff argues that the surgical instruments left within his body
falls within NRS 41A.1001(1)(a), which exempts him from the expert affidavit requirement.

The res ipsa loguitor exception tequires “some evidence” of one of the factual predicates
enumerated in NRS 41A.100(1). Johnson v. Egtedar, 112 Nev. 428, 433-34 (1996). Although the
Court does not consider matters outside the pleadings when ruling a motion to dismiss,
Plaintiff’s pleadings fail to logically support a viable claim under the res ipsa loguitor exception.
For instance, Plaintiff alleges that a surgical instrument was left in his body by during a surgery
performed by Defendant’s on October 24, 2016. Plaintiff further alleges that an ultrasound
performed on September 15, 2017, failed to identify the instrument. A subsequent ultrasound,
conducted on November 30, 2018, identified the surgical instrument for the first time. However,
the radiology report of ultrasound states that “[it] seems unlikely to be related to the patient[’]s
history of previous esophageal surgery [referring the October 24, 2016 surgery].” These
contradictions suggest Plaintiff’s allegations are unsupported and insufficient to meet the res
ipsa loquitor exception. Unable to meet the res ipsa loquitor exception, Plaintiff is subject to the
affidavit requirement.” Having not provided the required affidavit, this Court must dismiss
Plaintiff’s complaint without prejudice. Washoe Med. Ctr. v. Second Judicial Dist. Court, 122
Nev. 1298, 1304 (2006).°

2 The Court concludes Jaramillo v. Ramos, 136 Nev. Adv, Op. 17 (2020) does not compel a different result, Here,
unlike Jaramillo, Plaintiff has not pled “facts entitling [him] to NRS 41A.100(1)(a)’s res ipsa loquitor theory of
negligence.” That case is, therefore, readily distinguishable.

i “The Legislature’s choice of the words ‘shall dismiss’ instead of *subject to dismissal’ indicates that the
Legislature intended that the court have no discretion with respect to dismissal and that a complaint filed without an
expert affidavit would be void and must be automatically dismissed.” Washoe Med. Ctr. v. Second Judicial Dist.
Court, 122 Nev. 1298, 1304 (2006).

J.App.093
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Furthermore, even in the light most favorable to Plaintiff, the complaint and exhibits’
contradictions render Plaintiff’s allegations as mere conclusory and based on unreasonable
inferences,*

The Court finds that Plaintiff is not entitled to leave to amend. Generally, “when a
complaint that can be amended to state a claim for relief, leave to amend, rather than dismissal,
is the preferred remedy.” Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 22 (2003). “However, leave
to amend should not be granted if the proposed amendment would be futile.” Halcrow, Inc. v.
Eighth Judicial Dist. Court of the State, 129 Nev. 394, 398 (2013) (citing Allum v. Valley Bank
of Nev., 109 Nev. 280, 287 (1993)). “A proposed amendment may be deemed futile if the
plaintiff seeks to amend the complaint in order to plead an impermissible claim.” /d. Here,
Plaintiff may not amend his complaint under Washoe Med. Ctr. v. Second Judicial Dist. Court,
122 Nev. 1298, 1304 (2006). (“A complaint that does not comply with NRS 41A.071 is void and
must be dismissed; no amendment is permitted.”).’

The Court further finds that no viable amendment would relieve Plaintiff from the
affidavit requirement. Plaintiff reaches his allegations through the unreasonable inference that
Defendants’ malpractice is responsible for the presence of the instrument which; (1) was
removed from an entirely different area of Plaintiff’s body than Defendants’ operated on; (2)
failed to appear on an ultrasound performed a year after the surgery; (3) the ultrasound that first
identified the instrument occurred two years after the alleged malpractice, and one year after the
first ultrasound which failed to identify the instrument; and (4) the report of the second
ultrasound states that the presence of the instrument is unlikely related to the surgery performed

by Defendants. Because of this unreasonable inference to reach the allegations, the Court finds

4 The Court may consider exhibits attached to the pleading and incorporated by reference when ruling on a motion to
dismiss without transposing the motion into a motion for summary judgment, See Breliant v. Preferved Equities
Corp., 109 Nev. 842, 847 (1993); Schmidt v. Washoe Cfy., 123 Nev. 128, 133 (2007).

5 The Nevada Supreme Court reasons that when a complaint does not comply with NRS 41A.071, the complaint is
void ab initio, it does not legally exist and thus it cannot be amended. Therefore, NRCP 15(a)’s amendment
provisions, whether allowing amendment as a matter of course or leave to amend, are inapplicable.” Washoe Med.
Ctr. v. Second Judicial Dist. Court, 122 Nev. 1298, 1304 (2006).

J.App.094
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that any attempt to amend the complaint to demonstrate that an affidavit is not required would
be futile.

In sum, the inconsistencies in Plaintiff’s allegations fail to invoke NRS 41A.100(1)’s
medical expert affidavit exception and overcome Defendants’ Motion (o Dismiss. Moreover,
adherence to Nevada Supreme Court precedent, the Court finds the Plaintiff is not entitled to
leave to amend. The Court further exercises its discretion to find that an amendment
demonstrating why there is not a need for an affidavit would be futile,

CONCLUSION

Based on the foregoing, and good cause appearing, the Court GRANTS Defendants’
Motion to Dismiss without prejudice. This case is therefore DISMISSED WITHOUT
PREJUDICE.

IT IS SO ORDERED.

DATED this 4 day of September, 2020.

%ﬂt/\_,_

BARRY L. BRESLOW
District Judge

J.App.095
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Second Judicial

District Court of the State of Nevada, County of Washoe; that on this 4 day of September,

2020, 1 electronically filed the following with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

David A. Ventura
Edward J. Lemons, Esq.

Alice Campos Mercado, Esq.

LA e f’a"l“p

Judicial Assistant

J.App.096
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID ALVAREZ VENTURA.,
Plaintiff,
VS, Case No. CV20-00866

Dept. No. 8
JOHN H. GANSER, M.D. LIC #9279,

GOMEZ, KOZAR, MCELREATH AND
SMITH, A Professional Corporation,

Defendants.

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), [ hereby certify that | am an employee of the Second Judicial

District Court of the State of Nevada, County of Washoe; that on this 4™ day of September,
2020, I electronically filed ORDER GRANTING MOTION TO DISMISS WITHOUT
PREJUDICE with the Clerk of the Court by using the ECF system which will send a notice of
electronic filing to the following: Edward J. Lemons, Esq. and Alice Campos Mercado, Esq.

Pursuant to NRCP 5(b), [ certify that I am an employee of the Second Judicial District
Court of the State of Nevada, County of Washoe; that on this 4" day of August, 2020 I deposited
in the County mailing system for postage and mailing with the United States Postal Service in
Reno, Nevada, a true copy ORDER GRANTING MOTION TO DISMISS WITHOUT

PREJUDICE addressed to:

DAVID ALVAREZ VENTURA
INMATE NO. 80079
PO BOX 650

INDIAN SPRINGS, NV 89070 L_p
M pEnd_ e

Tudicial Assistant

J.App.097
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2 (| Bar No. 699

eil@lge.net
3 LICE CAMFOS MERCADOQ, ESQ.

Bar No. 4555

4 [lacm@lge.net
EMONS, GRUNDY & EISENBERG

5 116005 Plumas Street
Third Floor

6 || Reno, Nevada 89519
(775) 786-6868

Attorneys for Defendants

? IN THE SECOND JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE
10 CouNnTY OF WASHOE

A -0Qo-

. DAVID ALVAREZ VENTURA, Case No.: CV20-00866

e Plaintiff, Dept. No.: 8

14
VS,

JOHN H. GANSER, M.D. Lic #9279
16 || GOMEZ, KOZAR, MCELREATH AND SMITH,
A Professional Corporation,

15

17
Defendants.

NOTICE OF ENTRY OF ORDER

20

21 PLEASE TAKE NOTICE that on September 4, 2020, the court entered its Order

22 || Granting Defendants’ Motion to Dismiss the above-entitled matter. A copy of said

23 || Order is attached hereto.

b Tl | [

26

27

28
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| AFFIRMATION

2 Pursuant to NRS 239B.030, the undersigned does hereby affirm that the
3 || preceding document does not contain the Social Security number of any person.

4 DATED this 8" day of September, 2020.

> LEMONS, GRUNDY & EISENBERG
Attorneys for Defendants

LA Mg, GRnisny &
FsENTNERG

o J.App.099
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25
26
27

28

CERTIFICATE OF SERVICE

| am a citizen of the United States. My business address is 6005 Plumas
Street, Third Floor, Reno, NV 89519, and | am employed by LEMONS, GRUNDY &
EISENBERG in the City of Reno and County of Washoe where this service occurs

On September 08, 2020, following the ordinary business practice, | caused
to be served to the addressee(s) listed below, a true copy of the foregoing
document(s) and described as Notice of Entry of Order.

v BY MaiL._in an envelope with postage thereon fully prepaid to be placed
in the U.S. Mail at Reno, Nevada,;

David Alvarez Ventura, #80079
HiGH DESERT STATE PRISON
P.O. Box 650

Indian Springs, Nevada 89070

By PERSONAL SERVICE: in an envelope to be hand delivered this date;

By OVERNIGHT DELIVERY: in an envelope to be delivered to an overnight
delivery carrier with delivery fees provided for,

By FacsimiLE: by transmitting by facsimile to the respective fax
telephone phone number(s).

By UsiNG THE CourT’s EFS which electronically served the following
individual(s):

| declare under penalty of perjury under the laws of the State of Nevada
that the foregoing is true and correct.

J.App.100
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1 Transaction # 80547p4
2
3
4
5
6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF WASHOE
8
9 ||DAVID ALVAREZ VENTURA, |
10 Plaintiff,
1 Vs, Case No. CV20-00866
12 Dept.No. 8
13 JOHN H. GANSER, M.D. LIC #9279,
GOMEZ, KOZAR, MCELREATH AND
14 || SMITH, A Professional Corporation,
15 Defendants.
16 f
17 ORDER GRANTING MOTION TO DISMISS WITHOUT PREJUDICE
18 Before the Court is Defendants John H. Ganser, M.D. and Gomez, Kozar, McElreath and

19 || Smith’s Motion to Dismiss (“Motion to Dismiss™) filed by Defendants, JOHN H. GANSER, M.D.
20 || AND GOMEZ, KOZAR, MCELREATH AND SMITH (collectively, “Defendants™) on June 8,
11 ||2020. Plaintiff, DAVID ALVAREZ VENTURA filed an opposition on August 5, 2020, to which
22 || Defendants replied on August 13, 2020.

23 Having reviewed the pleadings and the relevant authorities, the Court GRANTS

24 || Defendants’ Motion to Dismiss.

25 BACKGROUND

26 According to the record, the instant matter arises from a surgical procedure performed by

97 || Defendants on or about October 24, 2016, in which Defendants allegedly left surgical

28 || instruments in PlaintifP's body. Plaintiff brought an action for medical malpractice in the Eighth
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Judicial District Court. Defendants moved for a change of venue, and the action was reassigned
to the Second Judicial District. Subsequently, Defendants filed its Motion to Dismiss for failure

to provide a medical expert’s affidavit pursuant to NRS 41A.071.
On July 31, 2020, the Court granted Plaintiff”s request for an extension of time, giving

Plaintiff 45 days to file an opposition to Defendants’ Motion to Dismiss. Plaintiff timely filed his

opposition on August 3, 2020.
LEGAL STANDARD

Pursuant to NRCP 12(b)(5), a claim may be dismissed for failure to state a claim upon
which relief can be granted. When ruling on a motion to dismiss, the Court’s task is to determine
whether or not the challenged pleading sets forth allegations sufficient to malke out the elements
of a right to relief.” Edgar v. Wagner, 101 Nev, 226, 227 (1985)." Further, the Court must accept
the allegations in the complaint as true and “construe the pleadings liberally and draw every fair
intendment in favor of the plaintiff.” Capital Mortg. Holding v. Hahn, 101 Nev. 314, 314 (1985);
See Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 228 (2008). The Court need not
blindly accept conclusory allegations, unwarranted factual deductions, or unreasonable
inferences. See Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001). Nor is the
Court required to accept as true allegations contradicted by the exhibits attached to the

complaint. Jd.
DISCUSSION

Defendants rely on NRS 41A.071 to argue that Plaintiff’s failure to include an affidavit
by a medical expert warrants dismissal the claim. NRS 41A.071 provides that a district court
shall dismiss a medical malpractice action, without prejudice, “if the action is filed without an
affidavit that ... [sJupports the allegations contained in the action.” NRS. 41A.071.

In his opposition, Plaintiff asserts that he is exempt from the affidavit requirement

because his claim falls under the res ipsa loguitor exception of NRS 41A.100(1)(a). The relevant

I A pleading party “must set forth sufficient facts to establish all necessary elements of a claim™ against the opposing
party. Hay. v. Hay, 100 Nev. 196, 198 (1984) (citing Johnson v. Travelers Inc. Co., 89 Nev. 467, 472 (1973)).

2

J.App.102
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res ipsa loquitor exception applies in cases where “[a] foreign substance other than medication
or a prosthetic device was unintentionally left within the body of a patient following surgery[.]”
NRS 41A.100(1). Particularity, Plaintiff argues that the surgical instruments left within his body
falls within NRS 41A.1001(1)(a), which exempts him from the expert affidavit requirement.
The res ipsa loguitor exception requires “some evidence” of one of the factual predicates
enumerated in NRS 41A.100(1). Joknson v. Egtedar, 112 Nev. 428, 433-34 (1996). Although the
Court does not consider matters outside the pleadings when ruling a motion to dismiss,
Plaintiff’s pleadings fail to logically support a viable claim under the res ipsa loquitor exception.
For instance, Plaintiff alleges that a surgical instrument was left in his body by during a surgery
performed by Defendant’s on October 24, 2016. Plaintiff further alleges that an ultrasound
performed on September 15, 2017, failed to identify the instrument. A subsequent ultrasound,
conducted on November 30, 2018, identified the surgical instrument for the first time. However,
the radiology report of ultrasound states that “[it] seems unlikely to be related to the patient[']s
history of previous esophageal surgery [referring the October 24, 2016 surgery].” These
contradictions suggest Plaintiff’s allegations are unsupported and insufficient to meet the res
ipsa loguitor exception. Unable to meet the res ipsa loquitor exception, Plaintiff is subject to the
affidavit requirement.2 Having not provided the required affidavit, this Court must dismiss
Plaintiff’s complaint without prejudice. Washoe Med. Ctr. v. Second Judicial Dist. Court, 122

Nev. 1298, 1304 (2006).

2 The Court concludes Jaramillo v. Ramos, 136 Nev. Adv. Op, 17 (2020) does not compel a different result. Here,
unlike Jaramillo, Plaintiff has not pled “facts entitling [him] to NRS 41A.100(1)(a)’s res ipsa loquitor theory of
negligence.” That case is, therefore, readily distinguishable,

I “The Legislature’s choice of the words ‘shall dismiss’ instead of ‘subject to dismissal® indicates that the
Legislature intended that the court have no discretion with respect to dismissal and that a complaint filed without an
expert affidavit would be void and must be automatically dismissed,” Washoe Med. Cir. v, Second Judicial Dist,

Court, 122 Nev, 1298, 1304 (2006).

J.App.103
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Furthermore, even in the light most favorable to Plaintiff, the complaint and exhibits’
contradictions render Plaintiff’s allegations as mere conclusory and based on unreasonable
inferences, *

The Court finds that Plaintiff is not entitled to leave to amend. Generally, “when a
complaint that can be amended to state a claim for relief, leave to amend, rather than dismissal,
is the preferred remedy.” Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 22 (2003). “However, leave
to amend should not be granted if the proposed amendment would be futile.,” Halcrow, Inc. v.
Eighth Judicial Dist. Court of the State, 129 Nev, 394, 398 (2013) (citing Allum v. Valley Bank
of Nev., 109 Nev. 280, 287 (1993)). “A proposed amendment may be deemed futile if the
plaintiff seeks to amend the complaint in order to plead an impermissible claim.” /d. Here,
Plaintiff may not amend his complaint under Washoe Med. Cir. v. Second Judicial Dist. Court,
122 Nev. 1298, 1304 (2006). (“A complaint that does not comply with NRS 41A.071 is void and
must be dismissed; no amendment is pennitted.“}.5

The Court further finds that no viable amendment would relieve Plaintiff from the
affidavit requirement. Plaintiff reaches his allegations through the unreasonable inference that
Defendants’ malpractice is responsible for the presence of the instrument which; (1) was
removed from an entirely different area of Plaintiff”s body than Defendants’ operated on; (2)
failed to appear on an ultrasound performed a year after the surgery; (3) the ultrasound that first
identified the instrument occurred two years after the alleged malpractice, and one year after the
first ultrasound which failed to identify the instrument; and (4) the report of the second
ultrasound states that the presence of the instrument is unlikely related to the surgery performed

by Defendants. Because of this unreasonable inference to reach the allegations, the Court finds

4 The Court may consider exhibits attached to the pleading and incorporated by reference when ruling on a motion to
dismiss without transposing the motion into a motion for summary judgment. See Breliant v. Preferred Equities
Corp., 109 Nev. §42, 847 (1993); Schmidt v. Washoe Ciy,, 123 Nev. 128, 133 (2007).

* The Nevada Supreme Court reasons that when a complaint does not comply with NRS 41A.071, the complaint “is
void ab initio, it does not legally exist and thus it cannot be amended. Therefore, NRCP 15(z)'s amendment
provisions, whether allowing amendment as a matter of course or leave to amend, are inapplicable.” Washoe Med.
Ctr. v. Second Judicial Dist. Court, 122 Nev. 1298, 1304 (2006),

4

J.App.104
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that any attempt to amend the complaint to demonstrate that an affidavit is not required would
be futile.

In sum, the inconsistencies in Plaintiff’s allegations fail to invoke NRS 41A.100(1)’s
medical expert affidavit exception and overcome Defendants’ Motion to Dismiss. Moreover,
adherence to Nevada Supreme Court precedent, the Court finds the Plaintiff is not entitled to
leave to amend. The Court further exercises its discretion to find that an amendment
demonstrating why there is not a need for an affidavit would be futile.

CONCLUSION

Based on the foregoing, and good cause appearing, the Court GRANTS Defendants’
Motion to Dismiss without prejudice. This case is therefore DISMISSED WITHOUT
PREJUDICE.

IT IS SO ORDERED.

DATED this 4 day of September, 2020.

Dyl LN

BARRY L. BRESLOW
District Judge

J.App.105




V2. 210

—

o9e =31 on LA A W

10

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that [ am an employee of the Second Judicial
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