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Chronological I ndex

Doc Description Vol. Bates Nos.
No.

1 Complaint, filed 12/23/2014 1 PA000001-
PA000133

2 Motion to Dismiss, filed 12/11/2015 1 PA000134-
PA000146

3 Opposition to Motion to Dismiss, filed 1 PA000147-
1/15/2016 PA000162

4 Transcript re: Directors Motion to Dismiss, |1 PA000163-
hearing held on 1/27/2016 PA000171

5 Notice of Entry of Order Granting in Part and | 1 PA000172-
Denying in Part Motion to Dismiss, filed PAO00L177

2/26/2016

6 First Amended Complaint, filed 4/1/2016 1 PA000178-
PA000696

7 Motion to Dismiss First Amended 2 PA000697-
Complaint, filed 4/18/2016 PA000723

8 Decision and Order, filed 5/4/2016 2 PA000723-
PA000732

9 Opposition to Motion to Dismiss First 2 PA000733-
Amended Complaint, filed 5/5/2016 PA 000820

10 Reply to Motion to Dismiss First Amended 2 PA000821-
Complaint, filed 5/19/2016 PA000831

11 Second Amended Complaint, filed 6/13/2016 | 2 PA000832-
PA001353

12 Supplemental Motion to Dismiss First 2 PA001354-
Amended Complaint, filed 7/18/2016 PA001358

13 Third Amended Complaint, filed 8/5/2016 2,3 PA001359-

PA001887




14 U.S. Re Corporation’s Answer to Third 3 PA001888-

Amended Complaint, filed 8/12/2016 PA001903

15 Uni-Ter Claims Services Corp.’ sAnswerto | 3 PA001904-

Third Amended Complaint, filed 8/12/2016 PA001919

16 Second Supplement to Motion to Dismiss 3 PA001920-

First Amended Complaint, filed 9/2/2016 PA001923

17 Notice of Entry of Order Denying Motionto |3 PA001924-

Dismiss First Amended Complaint, filed PA001928
10/11/2019

18 Answer to Third Amended Complaint 3 PA001929-

[Directors'], filed 10/21/2016 PA001952

19 Motion for Judgment on the Pleadings, filed | 3, 4 PA001953-

8/14/2018 PA002232

20 Opposition to Motion for Judgment on the 4,5 PA002233-

Pleadings, filed 9/19/2018 PA002584

21 Reply to Motion for Judgment on the 6 PA002585-

Pleadings, filed 10/4/2018 PA002700

22 Transcript re: hearing held on 10/11/2018re: | 6 PA002701-

al pending motions PA002722

23 Order Denying Motion for Judgment onthe | 6 PA002723-

Pleadings, filed 11/2/2018 PA002725

24 Motion for Reconsideration, filed 11/29/2018 | 6 PA002726-

PA002744

25 Opposition to Motion for Reconsideration, 6 PA002745-

filed 12/27/2018 PA002758

26 Reply to Motion for Reconsideration, filed 6 PA002759-

1/4/2019 PA002772

27 Transcript re: hearing held on 1/9/2019 re: 6 PA002773-

Motion for Reconsideration PA002791

28 Scheduling Order, filed 1/29/2019 6 PA002792-

PAQ002/794




29 Order Denying Motion for Reconsideration, PA002795-
filed 2/11/2019 PA002798

30 Motion for Stay Pending Petition, filed PA002799-
3/8/2019 PA002812

31 Joinder to Motion for Stay Pending Petition, PA002813-
filed 3/11/2019 PA002822

32 Opposition to Motion for Stay Pending PA002823-
Petition, filed 3/12/2019 PA 002856

33 Reply to Motion for Stay Pending Petition, PA002857-
filed 3/13/2019 PA002863

34 Court Minutesre: Motion to Stay Pending PA002864-
Petition, 3/14/2019 PA 002865

35 Order Granting Motion for Stay, filed PA002866-
4/4/2019 PA 002868

36 Motion to Lift Stay, filed 7/2/2019 PA002869-
PA 002886

37 Opposition to Motion to Lift Stay, filed PA002887-
7/9/2019 PA 002892

38 Response to Motion to Lift Stay, filed PA002893-
7/10/2019 PA002897

39 Court Minutesre: Motion to Lift Stay, PA002898-
7/11/2019 PA 002899

40 Notice of Entry of Order Denying Motion to PA002900-
Lift Stay, filed 8/12/2019 PA 002905

41 Motion for Clarification, filed 4/6/2020 PA002906-
PA002915

42 Limited Opposition to Motion for PA002916-
Clarification [Directors'], filed 4/8/2020 PA 002920

43 Limited Opposition to Motion for PA002921-
Clarification [Uni-Ter], filed 4/9/2020 PA 002940




44 Transcript re: hearing held on 4/10/2020 re: PA002941-
Motion for Clarification PA 002954

45 Notice of Entry of Order re: Motion for PA002955-
Clarification, filed on 4/28/2020 PA 002960

46 Transcript re: hearing held on 6/18/2020 re: PA002961-
Motion for Clarification PA002971

47 Notice of Entry of Order re: Motion for PA002972-
Clarification, filed 6/30/2020 PA002981

48 Motion for Leave to File Fourth Amended PA002982-
Complaint, filed 7/2/2020 PA003013

49 Opposition to Motion for Leaveto File PA003014-
Fourth Amended Complaint [Directors], PA003044
filed 7/17/2020

50 Opposition to Motion for Leaveto File PA003045-
Fourth Amended Complaint [Unit-Ter], filed PA003072
7/17/2020

51 Reply to Motion for Leaveto file Fourth PA003073-
Amended Complaint, filed 7/21/2020 PA003245

52 Transcript re: hearing held on 7/23/2020 re: PA003246-
al pending motions PA003273

53 Answer to Third Amended Complaint [U.S. PA003274-
Re Corporation], filed 8/7/2020 PA003289

54 Amended Answer to Third Amended PA003290-
Complaint [Uni-Ter Underwriting PA 003306
Management Corp.], filed 8/7/2020

55 Amended Answer to Third Amended PA003307-
Complaint [Uni-Ter Claims Services Corp.], PA003323
filed 8/7/2020

56 Order Denying Motion for Leaveto File PA003324-
Fourth Amended Complaint, filed 8/10/2020 PA003329

57 Motion for Partial Reconsideration of Motion PA003330-




for Leave, filed 8/14/2020 PA003361

58 Opposition to Motion for Partial 9,10 PA003362-

Reconsideration, filed 8/24/2020 PA003515

59 Reply to Motion for Partial Reconsideration, | 10 PA003516-

filed 8/25/2020 PA003525

60 Transcript re; hearing held on 8/26/2020 re: | 10 PA003526-

al pending motions PA003548

61 Motion for Stay Pending Petition, filed 10 PA003549-

8/28/2020 PA003625

62 Opposition to Motion for Stay, filed 9/1/2020 | 10 PA003626-

PA003630

63 Motion to Certify Judgment as Findl, filed 10 PA003631-

9/3/2020 PA003641

64 Transcript re: hearing held on 9/3/2020 re: al | 10 PA003642-

pending motions PA003659

65 Opposition to Motion to Certify Judgment as | 10 PA003660-

Final [Directors'], filed 9/8/2020 PA003662

66 Opposition to Motion to Certify Judgment as | 10 PA003663-

Final [Uni-Ter], filed 9/8/2020 PA003675

67 Notice of Entry of Order Denying Motion for | 10 PA003676-

Partial Reconsideration, filed 9/10/2020 PA003690

68 Notice of Entry of Order Granting Motionto | 10 PA003691-

Stay, filed 9/17/2020 PA003702

69 Order Granting Judgment on the Pleadings, 10 PA003703-

filed 8/13/2020 PA003707
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7 Motion to Dismiss First Amended 2 PA000697-
Complaint, filed 4/18/2016 PA000723
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PA 002886
67 Notice of Entry of Order Denying Motion for | 10 PA003676-
Partial Reconsideration, filed 9/10/2020 PA003690
17 Notice of Entry of Order Denying Motionto |3 PA001924-
Dismiss First Amended Complaint, filed PA001928
10/11/2019
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Clarification, filed 6/30/2020 PA002981
20 Opposition to Motion for Judgment on the 4,5 PA002233-
Pleadings, filed 9/19/2018 PA002584
49 Opposition to Motion for Leaveto File 7 PA003014-
Fourth Amended Complaint [Directors], PA003044
filed 7/17/2020
50 Opposition to Motion for Leaveto File 8 PA003045-
Fourth Amended Complaint [Unit-Ter], filed PA003072
7/17/2020
58 Opposition to Motion for Partial 9,10 PA003362-
Reconsideration, filed 8/24/2020 PA003515
25 Opposition to Motion for Reconsideration, 6 PA002745-
filed 12/27/2018 PA002758
62 Opposition to Motion for Stay, filed 9/1/2020 | 10 PA003626-
PA003630
32 Opposition to Motion for Stay Pending 7 PA002823-
Petition, filed 3/12/2019 PA002856
65 Opposition to Motion to Certify Judgment as | 10 PA003660-
Final [Directors'], filed 9/8/2020 PA003662
66 Opposition to Motion to Certify Judgment as | 10 PA003663-
Final [Uni-Ter], filed 9/8/2020 PA003675
3 Opposition to Motion to Dismiss, filed 1 PA000147-
1/15/2016 PA000162
9 Opposition to Motion to Dismiss First 2 PA00Q0733-
Amended Complaint, filed 5/5/2016 PA000820
37 Opposition to Motion to Lift Stay, filed 7 PA002887-
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23 Order Denying Motion for Judgment onthe | 6 PA002723-
Pleadings, filed 11/2/2018 PA002725
56 Order Denying Motion for Leaveto File 9 PA003324-
Fourth Amended Complaint, filed 8/10/2020 PA003329




29 Order Denying Motion for Reconsideration, |6 PA002795-
filed 2/11/2019 PA002798

69 Order Granting Judgment on the Pleadings, 10 PA003703-
filed 8/13/2020 PA003707

35 Order Granting Motion for Stay, filed 7 PA002866-
4/4/2019 PA002868

21 Reply to Motion for Judgment on the 6 PA002585-
Pleadings, filed 10/4/2018 PA002700

51 Reply to Motion for Leaveto file Fourth 8 PA003073-
Amended Complaint, filed 7/21/2020 PA003245

59 Reply to Motion for Partial Reconsideration, | 10 PA003516-
filed 8/25/2020 PA003525

26 Reply to Motion for Reconsideration, filed 6 PA002759-
1/4/2019 PA002772

33 Reply to Motion for Stay Pending Petition, 7 PA002857-
filed 3/13/2019 PA002863

10 Reply to Motion to Dismiss First Amended 2 PA000821-
Complaint, filed 5/19/2016 PA000831

38 Response to Motion to Lift Stay, filed 7 PA002893-
7/10/2019 PA002897

28 Scheduling Order, filed 1/29/2019 6 PA002792-
PA002794

11 Second Amended Complaint, filed 6/13/2016 | 2 PA000832-
PA001353

16 Second Supplement to Motion to Dismiss 3 PA001920-
First Amended Complaint, filed 9/2/2016 PA001923

12 Supplemental Motion to Dismiss First 2 PA001354-
Amended Complaint, filed 7/18/2016 PA001358

13 Third Amended Complaint, filed 8/5/2016 2,3 PA001359-

PA001887




4 Transcript re; Directors Motion to Dismiss, |1 PA000163-
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22 Transcript re; hearing held on 10/11/2018re; | 6 PA002701-
al pending motions PA002722
27 Transcript re: hearing held on 1/9/2019 re: 6 PA002773-
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CERTIFICATE OF SERVICE

| certify that | am an employee of HUTCHISON & STEFFEN, LLC and that
on thisdate APPENDIX TO PETITION FOR A WRIT OF MANDAMUS
VOLUME 3 OF 10 wasfiled electronically with the Clerk of the Nevada

Supreme Court, and therefore electronic service was made in accordance with the

master servicelist asfollows:

George F. Ogilvielll, Esqg. (3352) Angela T. Nakamura Ochoa, Esg.
McDonald Carano LLP (10164)
2300 West Sahara Ave., Ste. 1200 Lipson Neilson
LasVegas, NV 89102 9555 Hillwood Dr., 2™ Floor
Las Vegas, NV 89134
Attorney for Uni-Ter Defendants Attorney for Director Defendants

Further, a copy was mailed viaU.S. Mail to the following:

The Honorable Nancy Allf
Eighth Judicial District Court
Regional Justice Center

200 Lewis Avenue
Department XXVII

Las Vegas, Nevada 89155

DATED this 28" day of September, 2020.

/s Kaylee Conradi

An employee of Hutchison & Steffen, PLLC
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267. 1In viclation of such duties, U.S. RE intentionally failed to find appropriate

reinsurance because the deductible rales were consistently toe high. This is shown by the fact|
| that reinsurance did not come into play at all in the early years. Indeed, the Board approved

- comunutation of the 2007 treaty only 10 days into 2008,

268, As a proximate resull, Plantiff has been damaged in an amouni m excess of

- $10,000, the exact amount to be proven at trial in this matter.

269.  Plaintiff has retained the undersigned law firm to represent her in this matter, and |

15 obligated to pay it a reasonable attorney’s fee and costs, which it is emitled to recover herein,

WHEREFORE, Plamtiff pravs for relief and judgment as follows:
A, For actual damages sustained by Plaintiff in an amount in excess of $10,000 in an |
amount to be more specifically established at irial in accordance with proof;

8. For reasonable attorney's fees pursuant {o staluie or as special damages, or a5

i provided in the agrecment between the parties;

. For pre-judgmert and post-judgment interest; and
B For such other and further relief at law or in equity as the Court may deem just and
proper. |
DATED this 5th day of August, 2016,

‘ FENMEMORE CRAIG, P.C.

By sdBenach Wivthlin L

O JAMES L. WADHAMS, ERG.
Nevada Bar No, 1115
BRENOCH WIRTHLIN, ESQ.
Nevada Bar Neo. 10282
330 South Fourth Street, Suste 1400
Las Yegas, Nevada 89101
Telephone: (702} 692-80{00
Facesimile: (702} 692-8094

Attorneys  for Plaintiii Commissioner of
Insurance For the State of Nevada

PA001405
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Pursuant to NRCP 3(b}, I hereby certify that I am an employee of Fennemore Craig, P.C,, |
and that on the 5th day of August, 20186, service of THIRD AMENDED COMPLAINT was |
~ made on the following counsel of record and/or parties by electronic transmission o all parties

appearing on the electronic service hist in Odyssey E-File & Serve (Wiznet) as follows:

Name o Email Seiect
Terri Verbrugghen | bl nuaw B 3
liS rl

PIRRSGED L3TVRST Q00T
- 4% -
PA001406




Exhibitsto Third Amended Complaint, [PA001407-PA001887], intentionally
omitted.
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ANAC

George F. Ogilvie 111, Esq.

Nevada Bar No. 3552

MCDONALD CARANO WILSON LLP
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

Telephone: (702) 873-4100
Facsimile: (702) 873-9966
gogilvie@mcdonaldcarano.com

Jon M. Wilson, Esq.,

Admitted Pro Hac Vice

BROAD AND CASSEL

2 S. Biscayne Boulevard, 21st Floor
Miami, FL 33131

Telephone: (305) 373-9400
Facsimile: (305) 373-9443
JWilson@BroadandCassel.com

Attorneys for Defendants Uni-Ter Underwriting

Management Corp., Uni-Ter Claims Services
Corp., and U.S. RE Corporation

Electronically Filed
08/12/2016 01:47:01 PM

R

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,

VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER

UNDERWRITING MANAGEMENT CORP.

UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION, DOES 1-50,
inclusive; and ROES 51-100, inclusive,

Defendants.

Case No. A-14-711535-C
Dept. No.: XXVII
DEFENDANT U.S. RE

CORPORATION’S ANSWER TO
THIRD AMENDED COMPLAINT

U.S. RE CORPORATION (“U.S. RE”), by and through its counsel of record, George F.

Ogilvie IIT of MCDONALD CARANO WILSON LLP and Jon M. Wilson of BROAD AND CASSEL, as

and for its Answer to the Third Amended Complaint filed herein on behalf of Plaintiff

COMMISSIONER OF INSURANCE FOR THE STATE OF NEVADA AS RECEIVER OF

PA001888
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LEWIS AND CLARK LTC RISK RETENTION GROUP, INC. (“Plaintiff”), admits, denies,
and responds as follows:

PARTIES, JURISDICTION AND VENUE

1. Answering paragraph 1 of the Third Amended Complaint, U.S. RE states, on
information and belief, that L&C was formed in 2003. U.S. RE admits the remainder of the
allegation set forth therein.

2. Answering paragraph 2 of the Third Amended Complaint, U.S. RE admits only
that the Nevada Division of Insurance (“DOI”) filed a Receivership Action related to L&C in
2012 with case number A-12-672047-B and that an Order of Liquidation was entered in that
action on February 28, 2013. With respect to the allegations in paragraph 2 regarding the terms
of the Order of Liquidation, U.S. RE submits that the terms of this document speak for
themselves, refers the Court to the document for its complete and exact contents, and denies
each and every allegation set forth in paragraph 2 that mischaracterizes the terms of said
document.

3. Answering paragraphs 3,4, 5,6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, and 29 of the Third Amended Complaint, U.S. RE lacks sufficient
knowledge or information to form a belief as to the truth of the allegations set forth in said
paragraphs and, on that basis, denies each and every allegation set forth therein.

4, Answering paragraph 26 of the Third Amended Complaint, U.S. RE admits
only that it is a reinsurance broker and denies each and every remaining allegation set forth
therein.

3. Answering paragraph 27 of the Third Amended Complaint, U.S. RE admits only
that Uni-Ter Underwriting Management Corp. (“Uni-Ter UMC”) is presently a wholly owned
subsidiary of U.S. RE and denies each and every remaining allegation set forth therein.

6. Answering paragraph 28 of the Third Amended Complaint, U.S. RE denies each

and every allegation set forth therein.

PA001889
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GENERAL ALLEGATIONS

7. Answering paragraphs 30, 35, 36, 42, 65, 118, and 211 of the Third Amended
Complaint, U.S. RE admits the allegation set forth therein.

3. Answering paragraph 31 of the Third Amended Complaint, U.S. RE admits that
L&C expanded its area of operation over the years, but lacks sufficient knowledge or
information to form a belief as to the truth of the remaining allegations set forth in paragraph 31
and, on that basis, denies each and every remaining allegation set forth therein.

9. Answering paragraphs 32, 34, 39, 55, 56, 58, 59, 76, 89, 90, 91, 92, 93, 94, 99,
101, 104, 105, 107, 108, 113, 114, 115, 116, 117, 120, 121, 122, 126, 130, 145, 148, 164, 168,
170, 203, 205, and 206 of the Third Amended Complaint, U.S. RE denies each and every
allegation set forth therein.

10.  Answering paragraph 33 of the Third Amended Complaint, U.S. RE admits only
that Uni-Ter UMC and Uni-Ter Claims Services Corp. (“Uni-Ter CS”) were retained as
managers of L&C and denies each and every remaining allegation set forth therein.

11. Answering paragraphs 37, 57, 63, 71, 72, 100, 132, 169, 174, 177, 178, 179,
181, and 210 of the Third Amended Complaint, U.S. RE lacks sufficient knowledge or
information to form a belief as to the truth of the allegations set forth in said paragraphs and, on
that basis, denies each and every allegation set forth therein.

12.  Answering paragraph 38 of the Third Amended Complaint, U.S. RE admits that
L&C was managed by Uni-Ter UMC. U.S. RE also admits that Uni-Ter UMC also sent out
offering memoranda and offering documents, but qualifies such response by noting that such
actions were within the normal course of business for a risk retention group.

13.  Answering paragraph 40 of the Third Amended Complaint, U.S. RE admits only
that Uni-Ter UMC has organized five risk retention groups.

14. Answering paragraph 41 of the Third Amended Complaint, U.S. RE submits that
Uni-Ter UMC’s services to L&C are set forth in the 2004 and 2011 Management Agreements
and that the terms of these documents speak for themselves, refers the Court to these documents

for their complete and exact contents, and denies each and every allegation set forth in

PA001890
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paragraph 41 that mischaracterizes the terms of said document.

15. Answering paragraph 43 of the Third Amended Complaint, U.S. RE admits only
that Uni-Ter UMC entered into the 2004 Management Agreement. With respect to the
allegations in paragraph 43 regarding the terms of the 2004 Management Agreement, U.S. RE
submits that the terms of this document speak for themselves, refers the Court to the document
for its complete and exact contents, and denies each and every allegation set forth in paragraph
43 that mischaracterizes the terms of said document.

16.  Answering paragraphs 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 61, 62, 66, 67,
68, 69, 70, 74, 75, 96, 97, 98, 109, 110, 111, 112, 123, 124, 125, 127, 131, 133, 134, 135, 136,
137, 138, 140, 141, 142, 143, 144, 149, 150, 151, 152, 156, 157, 158, 160, 162, 167, 171, 172,
173, 175, 176, 180, 182, 183, 187, 188, 189, 191, 196, 197, 198, 199, 200, 201, 202, and 204 of
the Third Amended Complaint, U.S. RE submits that the terms of the documents referenced in
these paragraphs speak for themselves, refers the Court to those documents for their complete
and exact contents, and denies each and every allegation set forth in said paragraphs that
mischaracterizes the terms of those documents.

17.  Answering paragraph 60 of the Third Amended Complaint, U.S. RE submits that
the terms of the “contracts at issue” referenced in said paragraph speak for themselves, refers
the Court to this document for its complete and exact contents, and denies each and every
allegation set forth in paragraph 60 that mischaracterizes the terms of said document. U.S. RE
denies each and every remaining allegation set forth in paragraph 60.

18.  Answering paragraph 64 of the Third Amended Complaint, U.S. RE admits only
that Uni-Ter UMC and Uni-Ter CS entered into the 2011 Management Agreement. With
respect to the allegations in paragraph 64 regarding the terms of the 2011 Management
Agreement, U.S. RE submits that the terms of this document speak for themselves, refers the
Court to the document for its complete and exact contents, and denies each and every allegation
set forth in paragraph 64 that mischaracterizes the terms of said document. U.S. RE denies each

and every remaining allegation set forth in paragraph 64.

PA001891
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19.  Answering paragraph 73 of the Third Amended Complaint, U.S. RE admits only
that Lewis & Clark LTC Risk Retention Group, Inc. (“L&C”) and U.S. RE entered into a
Broker of Record Letter Agreement. With respect to the allegations in paragraph 73 regarding
the terms of the Broker of Record Letter Agreement, U.S. RE submits that the terms of this
document speak for themselves, refers the Court to the document for its complete and exact
contents, and denies each and every allegation set forth in paragraph 73 that mischaracterizes
the terms of said document.

20.  Answering paragraph 77 of the Third Amended Complaint, U.S. RE admits only
that the 2004 and 2011 Management Agreements exist and submits that the terms of these
documents speak for themselves, refers the Court to the documents for their complete and exact
contents, and denies each and every allegation set forth in paragraph 77 that mischaracterizes
the terms of said documents.

21.  Answering paragraph 78 of the Third Amended Complaint, U.S. RE admits only
that Uni-Ter UMC and Uni-Ter CS are presently wholly owned subsidiaries of U.S. RE.

22. Answering paragraph 79, 80, 82, 86, 87, and 88 of the Third Amended
Complaint, U.S. RE submits that, to the extent referenced, the terms of the Broker of Record
Letter Agreement speak for themselves, refers the Court to the Broker of Record Letter
Agreement for its complete and exact contents, and denies each and every allegation set forth in
said paragraphs that mischaracterizes the terms of the Broker of Record Letter Agreement. U.S.
RE further denies each and every remaining allegation set forth in said paragraphs.

23.  Answering paragraphs 81, 83, and 85 of the Third Amended Complaint, U.S. RE
states that the allegations contained in said paragraphs call for legal conclusions to which no
response is required.

24, Answering paragraph 84 of the Third Amended Complaint, U.S. RE states that,
to the extent paragraph 84 calls for a legal conclusion, no response is required. U.S. RE denies
each and every remaining allegation set forth therein.

25.  Answering paragraph 95 of the Third Amended Complaint, U.S. RE admits only

that it procured certain reinsurance treaties. With respect to the allegations in paragraph 95
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regarding the terms of certain alleged treaties, U.S. RE submits that the terms of those
documents speak for themselves, refers the Court to those documents for their complete and
exact contents, and denies each and every allegation set forth in paragraph 95 that
mischaracterizes the terms of said documents.

26.  Answering paragraph 102 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to whether Sanford Elsass (“Elsass™)
and Donna Dalton sent a memorandum. With respect to the allegations in paragraph 102
regarding the terms of said memorandum, U.S. RE submits that the terms of this document
speak for themselves, refers the Court to the document for its complete and exact contents, and
denies each and every allegation set forth in paragraph 102 that mischaracterizes the terms of
said document.

27.  Answering paragraph 103 of the Third Amended Complaint, U.S. RE admits
only that Praxis was hired and denies each and every remaining allegation set forth therein.

28.  Answering paragraph 106 of the Third Amended Complaint, U.S. RE admits
only that a report from Praxis dated September 15, 2011 exists. With respect to the allegations
in paragraph 106 regarding the terms of said report, U.S. RE submits that the terms of this
document speak for themselves, refers the Court to the document for its complete and exact
contents, and denies each and every allegation set forth in paragraph 106 that mischaracterizes
the terms of said document. U.S. RE denies each and every remaining allegation set forth in
paragraph 106.

29.  Answering paragraph 119 of the Third Amended Complaint, U.S. RE admits
only that Elsass and employees of the Uni-Ter entities provided reports about the company to
the Board members. U.S. RE denies each and every remaining allegation set forth in paragraph
119.

30. Answering paragraph 128 of the Third Amended Complaint, U.S. RE admits
only that Uni-Ter established loss reserves for the company. With respect to the allegations in
paragraph 128 regarding the September 14, 2005 Minutes, U.S. RE submits that the terms of

this document speak for themselves, refers the Court to the document for its complete and exact
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contents, and denies each and every allegation set forth in paragraph 128 that mischaracterizes
the terms of said document. U.S. RE denies each and every remaining allegation set forth in
paragraph 128.

31.  Answering paragraph 129 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to whether the Audit Committee was
established at the February 10, 2006 meeting of the Board. With respect to the allegations in
paragraph 129 regarding the February 10, 2006 Minutes, which are not attached to the
Complaint, U.S. RE submits that the terms of this document speak for themselves, refers the
Court to the document for its complete and exact contents, and denies each and every allegation
set forth in paragraph 129 that mischaracterizes the terms of said document. U.S. RE denies
each and every remaining allegation set forth in paragraph 129.

32.  Answering paragraph 139 of the Third Amended Complaint, U.S. RE denies that
the December 2, 2009 Minutes are attached as Exhibit 17 to the Third Amended Complaint.
With respect to the allegations in paragraph 139 addressing the terms of the December 2, 2009
Minutes, U.S. RE submits that the terms of documents referenced therein speak for themselves,
refers the Court to those documents for their complete and exact contents, and denies each and
every allegation set forth in said paragraphs that mischaracterizes the terms of those documents.

33, Answering paragraphs 146, 153, 154, 155, 159, 163, 192, 193, 194, and 195 of
the Third Amended Complaint, U.S. RE submits that, with respect to the allegations in said
paragraphs addressing the terms of certain documents, the terms of documents referenced
therein speak for themselves, refers the Court to those documents for their complete and exact
contents, and denies each and every allegation set forth in said paragraphs that mischaracterizes
the terms of those documents. U.S. RE denies each and every remaining allegation set forth in
said paragraphs.

34.  Answering paragraph 147 of the Third Amended Complaint, U.S. RE admits
only that William Fishlinger (“Fishlinger”) was retained in 2011 to perform claims review.
With respect to the allegations in paragraph 147 regarding the terms of the December 28, 2011

Minutes, U.S. RE submits that the terms of this document speak for themselves, refers the

PA001894




- WILSON LLP

2300 WEST SAHARA AVENUE, SUITE 1200 « LAS VEGAS, NEVADA

PHONE (702)873-4100 « FAX (702) 873-9966

McDONALD . CARANO

=~ W M

~] &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Court to the document for its complete and exact contents, and denies each and every allegation
set forth in paragraph 147 that mischaracterizes the terms of said document.

35.  Answering paragraph 161 of the Third Amended Complaint, U.S. RE admits the
first sentence of this paragraph, but lacks sufficient knowledge or information to form a belief
as to the truth of the remaining allegations set forth in paragraph 161 and, on that basis, denies
each and every remaining allegation set forth therein.

36.  Answering paragraph 165 of the Third Amended Complaint, U.S. RE submits
that, with respect to the allegations addressing the Annual Statement and Quarterly statement,
such documents speak for themselves, refers the Court to those documents for their complete
and exact contents, and denies each and every allegation set forth in paragraph 165 that
mischaracterizes the terms of those documents. U.S. RE lacks sufficient knowledge or
information to form a belief as to the truth of the remaining allegations set forth in paragraph
165 and, on that basis, denies each and every remaining allegation set forth therein.

37.  Answering paragraph 166 of the Third Amended Complaint, U.S. RE admits
only that Uni-Ter was the underwriter for Sophia Palmer. U.S. RE lacks sufficient knowledge
or information to form a belief as to the truth of the remaining allegations set forth in paragraph
31 and, on that basis, denies each and every remaining allegation set forth therein.

38.  Answering paragraph 184 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to whether the board package for the
September 2011 meeting included the September 2011 Praxis Report. With respect to the
allegations in paragraph 184 regarding the terms of the 2011 Praxis Report, U.S. RE submits
that the terms of this document speak for themselves, refers the Court to the document for its
complete and exact contents, and denies each and every allegation set forth in paragraph 184
that mischaracterizes the terms of said document.

39.  Answering paragraph 185 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to whether the board package for the
September 2011 meeting included a power point from Milliman. With respect to the allegations

in paragraph 185 regarding the power point, U.S. RE submits that the terms of this document

PA001895




- WILSON LLP

2300 WEST SAHARA AVENUE, SUITE 1200 « LAS VEGAS, NEVADA

PHONE (702)873-4100 « FAX (702) 873-9966

McDONALD . CARANO

=~ W M

~] &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

speak for themselves, refers the Court to the document for its complete and exact contents, and
denies each and every allegation set forth in paragraph 185 that mischaracterizes the terms of
said document. U.S. RE further denies each and every remaining allegation set forth in
paragraph 185.

40.  Answering paragraph 186 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to whether Milliman provided a
preliminary draft of certain schedules. With respect to the allegations in paragraph 186
regarding these drafts, U.S. RE submits that the terms of those document speak for themselves,
refers the Court to the documents for their complete and exact contents, and denies each and
every allegation set forth in paragraph 186 that mischaracterizes the terms of said documents.

41.  Answering paragraph 190 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to whether Milliman provided a
preliminary draft of certain schedules. With respect to the allegations in paragraph 190
regarding these drafts, U.S. RE submits that the terms of those document speak for themselves,
refers the Court to the documents for their complete and exact contents, and denies each and
every allegation set forth in paragraph 190 that mischaracterizes the terms of said documents.

42.  Answering paragraph 207 of the Third Amended Complaint, U.S. RE admits
only that the Action dated October 5, 2011 1is attached as Exhibit 22 to the Third Amended
Complaint. U.S. RE submits that the terms of this document speak for themselves, refers the
Court to this document for its complete and exact contents, and denies each and every
allegation set forth in paragraph 207 that mischaracterizes the terms of said document.

43.  Answering paragraph 208 of the Third Amended Complaint, U.S. RE admits
only that the Action dated October 5, 2011 1is attached as Exhibit 22 to the Third Amended
Complaint and submits that the terms of this document for themselves, refers the Court to this
document for its complete and exact contents, and denies each and every allegation set forth in
paragraph 208 that mischaracterizes the terms of said document.

44.  Answering paragraph 209 of the Third Amended Complaint, U.S. RE denies the

allegations of “captive manager.” U.S. RE admits the remainder of the allegation set forth
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therein.

45.  Answering paragraph 212 of the Third Amended Complaint, U.S. RE states that,
with respect to the allegations in paragraph 212 regarding Fishlinger’s report, U.S. RE submits
that the terms of this document speak for themselves, refers the Court to this document for its
complete and exact contents, and denies each and every allegation set forth in paragraph 212
that mischaracterizes the terms of said document. U.S. RE lacks sufficient knowledge or
information to form a belief as to the truth of the remaining allegations set forth in paragraph
212 and, on that basis, denies each and every remaining allegation set forth therein.

46.  Answering paragraph 213 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to the truth of the allegations regarding
assumptions made by the Board. With respect to the allegations in paragraph 213 regarding
Praxis’s July 2012 report, U.S. RE submits that the terms of this document speak for
themselves, refers the Court to the document for its complete and exact contents, and denies
each and every allegation set forth in paragraph 213 that mischaracterizes the terms of said
document.

47.  Answering paragraph 214 of the Third Amended Complaint, U.S. RE admits
only that Fishlinger performed a second review, which reported conclusions speak for
themselves. U.S. RE further admits that an additional review of the case reserves occurred.
U.S. RE denies each and every remaining allegation set forth in paragraph 60.

48.  Answering paragraph 215 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to the truth of the allegations regarding
whether Milliman booked its estimate of reserves at 6/30 and 12/31 of each year, based on its
own analysis. With respect to the allegations in paragraph 215 regarding Milliman’s June 30,
2012 analysis, U.S. RE submits that the terms of this document speak for themselves, refers the
Court to the document for its complete and exact contents, and denies each and every allegation
set forth in paragraph 215 that mischaracterizes the terms of said document.

CLAIMS

49.  Answering paragraph 216 of the Third Amended Complaint, U.S. RE repeats,

10
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realleges, and incorporates each of its admissions, denials and/or other responses to the
allegations set forth in the paragraphs referenced therein as if set forth at length and in full.
FIRST CLAIM FOR RELIEF
(Gross Negligence of the Former Officers and Directors of L&C)

50.  Answering paragraphs 217-234 of the Third Amended Complaint, U.S. RE
states that the First Claim for Relief is not directed at U.S. RE, and, therefore, no response to
said paragraphs is required.

SECOND CLAIM FOR RELIEF
(Deepening of the Insolvency of L&C Caused by the Former Directors and Officers)

51.  Answering paragraphs 235-240 of the Third Amended Complaint, U.S. RE
states that the Second Claim for Relief is not directed at U.S. RE, and, therefore, no response to
said paragraphs is required.

THIRD CLAIM FOR RELIEF
(Negligent Misrepresentation by Uni-Ter UMC)

52.  Answering paragraphs 241-248 of the Third Amended Complaint, U.S. RE
states that the Third Claim for Relief is not directed at U.S. RE, and, therefore, no response to
said paragraphs is required.

FOURTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty by Uni-Ter UMC and Uni-Ter CS)

53.  Answering paragraphs 249-255 of the Third Amended Complaint, U.S. RE
states that the Third Claim for Relief is not directed at U.S. RE, and, therefore, no response to
said paragraphs is required.

FIFTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty Against U.S. RE)

54.  Answering paragraph 257 of the Third Amended Complaint, U.S. RE repeats,
realleges, and incorporates each of its admissions, denials and/or other responses to the
allegations set forth in the paragraphs referenced therein as if set forth at length and in full.

55.  Answering paragraphs 258, 259, and 262 of the Third Amended Complaint, U.S.

11
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RE admits only that L&C and U.S. RE entered into a Broker of Record Letter Agreement, the
terms of which speak for themselves, and U.S. RE refers the Court to this document for its
complete and exact contents and denies each and every allegation set forth in these paragraphs
that mischaracterizes the terms of said document. U.S. RE denies each and every remaining
allegation set forth in these paragraphs.

56.  Answering paragraphs 260, 264, 265, 266, 267, and 268 of the Third Amended
Complaint, U.S. RE denies each and every allegation set forth therein.

57.  Answering paragraphs 261 and 263 of the Third Amended Complaint, U.S. RE
states that the allegations contained in said paragraphs call for legal conclusions to which no
response 1s required

58.  Answering paragraph 269 of the Third Amended Complaint, U.S. RE lacks
sufficient knowledge or information to form a belief as to Plaintiff’s fee arrangement with its
attorneys. U.S. RE denies that Plantiff is entitled to recover attorney’s fees and costs.

59.  U.S. RE denies each and every remaining allegation set forth in the Third
Amended Complaint to which a specific admission, denial or other response is not set forth
herein, including Plaintiff’s prayers for relief.

60. U.S. RE has been forced to retain the services of attorneys and other
professionals to defend itself in connection with the Third Amended Complaint, and should be
awarded its reasonable attorneys’ fees, costs of suit, and other expenses incurred in connection
with this matter.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or in part, because the Third
Amended Complaint fails to state a cause of action against U.S. RE upon which relief can be
granted.
SECOND AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or in part, because U.S. RE owed

L&C no duties outside those explicitly set forth in the Broker of Record Letter Agreement.
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THIRD AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or in part, because U.S. RE has not
breached any duty, contractual, fiduciary, or otherwise, owed to Plaintiff or L&C.
FOURTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, because U.S. RE did not engage in any
willful, fraudulent, intentional, or any other behavior resulting in a breach of any fiduciary
duty owed to Plaintiff or L&C.
FIFTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE 1s barred, in whole or in part, because of a lack of
causation. Plaintiff has not suffered any injury or harm as a result of any action or omission of
U.S. RE.
SIXTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or in part, because the alleged
damages were the result of intervening and superseding conduct of others, including but not
limited to L&C acting through the Board.
SEVENTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or in part, by the fact that U.S. RE
faithfully executed instructions provided by the Board.
EIGHTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or in part, by the applicable statute
of limitations.
NINTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or i part, because L&C ratified
U.S. RE’s actions.
TENTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or in part, because any action

taken or decision made by U.S. RE was within its sound business judgment.
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ELEVENTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE 1s barred, in whole or in part, because U.S. RE
reasonably believed in good faith that its actions were lawful, necessary and justified.
TWELFTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against U.S. RE is barred, in whole or in part, because Plaintiff has
failed to mitigate its alleged damages.
THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, by the doctrine of unclean hands.
FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, by the doctrine of laches.
FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, by the doctrine of estoppel.
SIXTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, because Plaintiff has waived its right
to seek damages.
SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims may be barred by other affirmative defenses enumerated in or
allowed under NRCP 8(c). U.S. RE hereby reserves the right to amend this list of Affirmative
Defenses to add new defenses should discovery or investigation reveal facts giving rise to such
defenses.
WHEREFORE, having fully responded to the Third Amended Complaint, U.S. RE
respectfully prays as follows:
A. That Plaintiff take nothing by virtue of its Third Amended Complaint, that the
Third Amended Complaint be dismissed with prejudice as it relates to U.S. RE, and that the
Court enter judgment in favor of U.S. RE;
B. For an award of reasonable attorneys’ fees and costs incurred in connection

with this litigation; and
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C. For such other and further relief as the Court deems fair and just under the

circumstances.

DATED this 12th day of August, 2016.

MCDONALD CARANO WILSON LLP

By: _/s/ George F. Ogilvie Il
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George F. Ogilvie 111, Esq.

Nevada Bar No. 3552

2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

Jon M. Wilson, Esq.

Admitted Pro Hac Vice

BROAD AND CASSEL

2 S. Biscayne Boulevard, 21st Floor
Miami, FL 33131

Attorneys for Defendants Uni-Ter
Underwriting Management Corp., Uni-Ter
Claims Services Corp., and U.S. RE

Corporation
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CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of August, 2016, this document was Electronically

Served to all parties of record via this Court’s electronic filing system to all parties listed on the

E-SERVICE MASTER LIST.

366290

By: /s/ Kathy Barrett
An employee of McDonald Carano Wilson
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Electronically Filed
08/12/2016 01:44:37 PM

ANAC O B jseam..-r

George F. Ogilvie 111, Esq.

Nevada Bar No. 3552 CLERK OF THE COURT
MCDONALD CARANO WILSON LLP

2300 West Sahara Avenue, Suite 1200

Las Vegas, NV 89102

Telephone: (702) 873-4100

Facsimile: (702) 873-9966

gogilvie@mcdonaldcarano.com

Jon M. Wilson, Esq.,

Admitted Pro Hac Vice

BROAD AND CASSEL

2 S. Biscayne Boulevard, 21st Floor
Miami, FL 33131

Telephone: (305) 373-9400
Facsimile: (305) 373-9443
JWilson@BroadandCassel.com

Attorneys for Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services
Corp., and U.S. RE Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR Case No. A-14-711535-C
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK Dept. No.: XXVII
RETENTION GROUP, INC.,
DEFENDANT UNI-TER CLAIMS
Plaintiff, SERVICES CORP.’S ANSWER TO
THIRD AMENDED COMPLAINT
VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION, DOES 1-50,
inclusive; and ROES 51-100, inclusive,

Defendants.

UNI-TER CLAIMS SERVICES CORP. (“Uni-Ter CS”), by and through its counsel of
record, George F. Ogilvie III of MCDONALD CARANO WILSON LLP and Jon M. Wilson of
BROAD AND CASSEL, as and for its Answer to the Third Amended Complaint filed herein on

behalf of Plamtiff COMMISSIONER OF INSURANCE FOR THE STATE OF NEVADA AS
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RECEIVER OF LEWIS AND CLARK LTC RISK RETENTION GROUP, INC. (“Plaintiff”),
admits, denies, and responds as follows:

PARTIES, JURISDICTION AND VENUE

1. Answering paragraph 1 of the Third Amended Complaint, Uni-Ter CS states, on
information and belief, that L&C was formed in 2003. Uni-Ter CS admits the remainder of the
allegation set forth therein.

2. Answering paragraph 2 of the Third Amended Complaint, Uni-Ter CS admits
only that the Nevada Division of Insurance (“DOI”) filed a Receivership Action related to L&C
in 2012 with case number A-12-672047-B and that an Order of Liquidation was entered in that
action on February 28, 2013. With respect to the allegations in paragraph 2 regarding the terms
of the Order of Liquidation, Uni-Ter CS submits that the terms of this document speak for
themselves, refers the Court to the document for its complete and exact contents, and denies
each and every allegation set forth in paragraph 2 that mischaracterizes the terms of said
document.

3. Answering paragraphs 3,4, 5,6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, and 29 of the Third Amended Complaint, Uni-Ter CS lacks sufficient
knowledge or information to form a belief as to the truth of the allegations set forth in said
paragraphs and, on that basis, denies each and every allegation set forth therein.

4, Answering paragraph 26 of the Third Amended Complaint, Uni-Ter CS admits
only that U.S. RE Corporation (“U.S. RE”) is a reinsurance broker and denies each and every
remaining allegation set forth therein.

3. Answering paragraph 27 of the Third Amended Complaint, Uni-Ter CS admits
only that Uni-Ter Underwriting Management Corp. (“Uni-Ter UMC”) is presently a wholly
owned subsidiary of U.S. RE and denies each and every remaining allegation set forth therein.

6. Answering paragraph 28 of the Third Amended Complaint, Uni-Ter CS denies

each and every allegation set forth therein.
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GENERAL ALLEGATIONS

7. Answering paragraphs 30, 35, 36, 42, 63, 65, 100, 118, and 211 of the Third
Amended Complaint, Uni-Ter CS admits the allegation set forth therein.

3. Answering paragraph 31 of the Third Amended Complaint, Uni-Ter CS admits
that L&C expanded its area of operation over the years, but lacks sufficient knowledge or
information to form a belief as to the truth of the remaining allegations set forth in paragraph 31
and, on that basis, denies each and every remaining allegation set forth therein.

9. Answering paragraphs 32, 34, 39, 55, 56, 58, 59, 76, 89, 90, 91, 92, 93, 94, 99,
101, 104, 105, 107, 108, 113, 114, 115, 116, 117, 120, 121, 122, 126, 130, 145, 148, 164, 168,
170, 203, 205, and 206 of the Third Amended Complaint, Uni-Ter CS denies each and every
allegation set forth therein.

10.  Answering paragraph 33 of the Third Amended Complaint, Uni-Ter CS admits
only that Uni-Ter UMC and Uni-Ter CS were retained as managers of L&C and denies each
and every remaining allegation set forth therein.

11. Answering paragraphs 37, 57, 132, 169, 174, 177, 178, 179, 181, and 210 of the
Third Amended Complaint, Uni-Ter CS lacks sufficient knowledge or information to form a
belief as to the truth of the allegations set forth in said paragraphs and, on that basis, denies
each and every allegation set forth therein.

12.  Answering paragraph 38 of the Third Amended Complaint, Uni-Ter CS admits
that L&C was managed by Uni-Ter UMC. Uni-Ter CS also admits that Uni-Ter UMC also sent
out offering memoranda and offering documents, but qualifies such response by noting that
such actions were within the normal course of business for a risk retention group.

13.  Answering paragraph 40 of the Third Amended Complaint, Uni-Ter CS admits
only that Uni-Ter UMC has organized five risk retention groups and denies each and every
remaining allegation set forth therein.

14.  Answering paragraph 41 of the Third Amended Complaint, Uni-Ter CS submits
that Uni-Ter UMC’s services to L&C are set forth in the 2004 and 2011 Management

Agreements and that the terms of these documents speak for themselves, refers the Court to
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these documents for their complete and exact contents, and denies each and every allegation set
forth in paragraph 41 that mischaracterizes the terms of said document.

15.  Answering paragraph 43 of the Third Amended Complaint, Uni-Ter CS admits
only that Uni-Ter UMC entered into the 2004 Management Agreement. With respect to the
allegations in paragraph 43 regarding the terms of the 2004 Management Agreement, Uni-Ter
CS submits that the terms of this document speak for themselves, refers the Court to the
document for its complete and exact contents, and denies each and every allegation set forth in
paragraph 43 that mischaracterizes the terms of said document.

16.  Answering paragraphs 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 61, 62, 66, 67,
68, 69, 70, 74, 75, 96, 97, 98, 109, 110, 111, 112, 123, 124, 125, 127, 131, 133, 134, 135, 136,
137, 138, 140, 141, 142, 143, 144, 149, 150, 151, 152, 156, 157, 158, 160, 162, 167, 171, 172,
173, 175, 176, 180, 182, 183, 187, 188, 189, 191, 196, 197, 198, 199, 200, 201, 202, and 204 of
the Third Amended Complaint, Uni-Ter CS submits that the terms of the documents referenced
in these paragraphs speak for themselves, refers the Court to those documents for their complete
and exact contents, and denies each and every allegation set forth in said paragraphs that
mischaracterizes the terms of those documents.

17.  Answering paragraph 60 of the Third Amended Complaint, Uni-Ter CS submits
that the terms of the “contracts at issue” referenced in said paragraph speak for themselves,
refers the Court to this document for its complete and exact contents, and denies each and every
allegation set forth in paragraph 60 that mischaracterizes the terms of said document. Uni-Ter
CS denies each and every remaining allegation set forth in paragraph 60.

18.  Answering paragraph 64 of the Third Amended Complaint, Uni-Ter CS admits
only that Uni-Ter UMC and Uni-Ter CS entered into the 2011 Management Agreement. With
respect to the allegations in paragraph 64 regarding the terms of the 2011 Management
Agreement, Uni-Ter CS submits that the terms of this document speak for themselves, refers
the Court to the document for its complete and exact contents, and denies each and every
allegation set forth in paragraph 64 that mischaracterizes the terms of said document. Uni-Ter

CS denies each and every remaining allegation set forth in paragraph 64.
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19.  Answering paragraph 71 of the Third Amended Complaint, Uni-Ter CS admits
only that not less than $1,000,000.00 in management fees were received in 2011 and denies
each and every remaining allegation set forth therein.

20.  Answering paragraph 72 of the Third Amended Complaint, Uni-Ter CS admits
that Milliman did the work alleged; however, on information and belief, such work was done
for and on behalf of L&C. To the extent the allegations of paragraph 72 are inconsistent with
this, such allegations are denied.

21.  Answering paragraph 73 of the Third Amended Complaint, Uni-Ter CS admits
only that Lewis & Clark LTC Risk Retention Group, Inc. (“L&C”) and U.S. RE entered into a
Broker of Record Letter Agreement. With respect to the allegations in paragraph 73 regarding
the terms of the Broker of Record Letter Agreement, Uni-Ter CS submits that the terms of this
document speak for themselves, refers the Court to the document for its complete and exact
contents, and denies each and every allegation set forth in paragraph 73 that mischaracterizes
the terms of said document.

22.  Answering paragraph 77 of the Third Amended Complaint, Uni-Ter CS admits
only that the 2004 and 2011 Management Agreements exist and submits that the terms of these
documents speak for themselves, refers the Court to the documents for their complete and exact
contents, and denies each and every allegation set forth in paragraph 77 that mischaracterizes
the terms of said documents.

23.  Answering paragraph 78 of the Third Amended Complaint, Uni-Ter CS admits
only that Uni-Ter UMC and Uni-Ter CS are presently wholly owned subsidiaries of U.S. RE.

24. Answering paragraph 79, 80, 82, 86, 87, and 88 of the Third Amended
Complaint, Uni-Ter CS submits that, to the extent referenced, the terms of the Broker of Record
Letter Agreement speak for themselves, refers the Court to the Broker of Record Letter
Agreement for its complete and exact contents, and denies each and every allegation set forth in
said paragraphs that mischaracterizes the terms of the Broker of Record Letter Agreement.
Uni-Ter CS further denies each and every remaining allegation set forth in said paragraphs.

25.  Answering paragraphs 81, 83, and 85 of the Third Amended Complaint, Uni-Ter

PA001908




- WILSON LLP

2300 WEST SAHARA AVENUE, SUITE 1200 « LAS VEGAS, NEVADA

PHONE (702)873-4100 « FAX (702) 873-9966

McDONALD . CARANO

=~ W M

~] &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CS states that the allegations contained in said paragraphs call for legal conclusions to which no
response is required.

26.  Answering paragraph 84 of the Third Amended Complaint, Uni-Ter CS states
that, to the extent paragraph 84 calls for a legal conclusion, no response is required. Uni-Ter
CS denies each and every remaining allegation set forth therein.

27.  Answering paragraph 95 of the Third Amended Complaint, Uni-Ter CS admits
only that U.S. RE procured certain reinsurance treaties. With respect to the allegations in
paragraph 95 regarding the terms of certain alleged treaties, Uni-Ter CS submits that the terms
of those documents speak for themselves, refers the Court to those documents for their
complete and exact contents, and denies each and every allegation set forth in paragraph 95 that
mischaracterizes the terms of said documents.

28.  Answering paragraph 102 of the Third Amended Complaint, Uni-Ter CS admits
only that on or around this time Sanford Elsass (“Elsass”) and Donna Dalton sent a
memorandum. With respect to the allegations in paragraph 102 regarding the terms of said
memorandum, Uni-Ter CS submits that the terms of this document speak for themselves, refers
the Court to the document for its complete and exact contents, and denies each and every
allegation set forth in paragraph 102 that mischaracterizes the terms of said document.

29.  Answering paragraph 103 of the Third Amended Complaint, Uni-Ter CS admits
only that Praxis was hired and denies each and every remaining allegation set forth therein.

30.  Answering paragraph 106 of the Third Amended Complaint, Uni-Ter CS admits
only that a report from Praxis dated September 15, 2011 exists. With respect to the allegations
in paragraph 106 regarding the terms of said report, Uni-Ter CS submits that the terms of this
document speak for themselves, refers the Court to the document for its complete and exact
contents, and denies each and every allegation set forth in paragraph 106 that mischaracterizes
the terms of said document. Uni-Ter CS denies each and every remaining allegation set forth in
paragraph 106.

31.  Answering paragraph 119 of the Third Amended Complaint, Uni-Ter CS admits

only that Elsass and employees of the Uni-Ter entities provided reports about the company to
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the Board members. Uni-Ter CS denies each and every remaining allegation set forth in
paragraph 119.

32.  Answering paragraph 128 of the Third Amended Complaint, Uni-Ter CS admits
only that Uni-Ter established loss reserves for the company. With respect to the allegations in
paragraph 128 regarding the September 14, 2005 Minutes, Uni-Ter CS submits that the terms of
this document speak for themselves, refers the Court to the document for its complete and exact
contents, and denies each and every allegation set forth in paragraph 128 that mischaracterizes
the terms of said document. Uni-Ter CS denies each and every remaining allegation set forth in
paragraph 128.

33.  Answering paragraph 129 of the Third Amended Complaint, Uni-Ter CS lacks
sufficient knowledge or information to form a belief as to whether the Audit Committee was
established at the February 10, 2006 meeting of the Board. With respect to the allegations in
paragraph 129 regarding the February 10, 2006 Minutes, which are not attached to the
Complaint, Uni-Ter CS submits that the terms of this document speak for themselves, refers the
Court to the document for its complete and exact contents, and denies each and every allegation
set forth in paragraph 129 that mischaracterizes the terms of said document. Uni-Ter CS denies
each and every remaining allegation set forth in paragraph 129.

34.  Answering paragraph 139 of the Third Amended Complaint, Uni-Ter CS denies
that the December 2, 2009 Minutes are attached as Exhibit 17 to the Third Amended Complaint.
With respect to the allegations in paragraph 139 addressing the terms of the December 2, 2009
Minutes, Uni-Ter CS submits that the terms of documents referenced therein speak for
themselves, refers the Court to those documents for their complete and exact contents, and
denies each and every allegation set forth in said paragraphs that mischaracterizes the terms of
those documents.

35.  Answering paragraphs 146, 153, 154, 155, 159, 163, 192, 193, 194, and 195 of
the Third Amended Complaint, Uni-Ter CS submits that, with respect to the allegations in said
paragraphs addressing the terms of certain documents, the terms of documents referenced

therein speak for themselves, refers the Court to those documents for their complete and exact
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contents, and denies each and every allegation set forth in said paragraphs that mischaracterizes
the terms of those documents. Uni-Ter CS denies each and every remaining allegation set forth
in said paragraphs.

36.  Answering paragraph 147 of the Third Amended Complaint, Uni-Ter CS admits
only that William Fishlinger (“Fishlinger”) was retained in 2011 to perform claims review.
With respect to the allegations in paragraph 147 regarding the terms of the December 28, 2011
Minutes, Uni-Ter CS submits that the terms of this document speak for themselves, refers the
Court to the document for its complete and exact contents, and denies each and every allegation
set forth in paragraph 147 that mischaracterizes the terms of said document.

37.  Answering paragraph 161 of the Third Amended Complaint, Uni-Ter CS admits
the first sentence of this paragraph, but lacks sufficient knowledge or information to form a
belief as to the truth of the remaining allegations set forth in paragraph 161 and, on that basis,
denies each and every remaining allegation set forth therein.

38.  Answering paragraph 165 of the Third Amended Complaint, Uni-Ter CS
submits that, with respect to the allegations addressing the Annual Statement and Quarterly
statement, such documents speak for themselves, refers the Court to those documents for their
complete and exact contents, and denies each and every allegation set forth in paragraph 165
that mischaracterizes the terms of those documents. Uni-Ter CS lacks sufficient knowledge or
information to form a belief as to the truth of the remaining allegations set forth in paragraph
165 and, on that basis, denies each and every remaining allegation set forth therein.

39.  Answering paragraph 166 of the Third Amended Complaint, Uni-Ter CS admits
only that Uni-Ter was the underwriter for Sophia Palmer. Uni-Ter CS lacks sufficient
knowledge or information to form a belief as to the truth of the remaining allegations set forth
in paragraph 31 and, on that basis, denies each and every remaining allegation set forth therein.

40. Answering paragraph 184 of the Third Amended Complaint, Uni-Ter CS admits
only that the board package for the September 2011 meeting included the September 2011
Praxis Report. With respect to the allegations in paragraph 184 regarding the terms of the 2011

Praxis Report, Uni-Ter CS submits that the terms of this document speak for themselves, refers
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the Court to the document for its complete and exact contents, and denies each and every
allegation set forth in paragraph 184 that mischaracterizes the terms of said document.

41.  Answering paragraph 185 of the Third Amended Complaint, Uni-Ter CS admits
only that the board package for the September 2011 meeting included a power point from
Milliman. With respect to the allegations in paragraph 185 regarding the power point, Uni-Ter
CS submits that the terms of this document speak for themselves, refers the Court to the
document for its complete and exact contents, and denies each and every allegation set forth in
paragraph 185 that mischaracterizes the terms of said document. Uni-Ter CS further denies
each and every remaining allegation set forth in paragraph 185.

42.  Answering paragraph 186 of the Third Amended Complaint, Uni-Ter CS admits
only that Milliman provided a preliminary draft of certain schedules. With respect to the
allegations in paragraph 186 regarding these drafts, Uni-Ter CS submits that the terms of those
document speak for themselves, refers the Court to the documents for their complete and exact
contents, and denies each and every allegation set forth in paragraph 186 that mischaracterizes
the terms of said documents.

43.  Answering paragraph 190 of the Third Amended Complaint, Uni-Ter CS admits
only that Milliman provided a preliminary draft of certain schedules. With respect to the
allegations in paragraph 190 regarding these drafts, Uni-Ter CS submits that the terms of those
document speak for themselves, refers the Court to the documents for their complete and exact
contents, and denies each and every allegation set forth in paragraph 190 that mischaracterizes
the terms of said documents.

44,  Answering paragraph 207 of the Third Amended Complaint, Uni-Ter CS admits
only that the Action dated October 5, 2011 1is attached as Exhibit 22 to the Third Amended
Complaint. Uni-Ter CS submits that the terms of this document speak for themselves, refers
the Court to this document for its complete and exact contents, and denies each and every
allegation set forth i paragraph 207 that mischaracterizes the terms of said document.

45.  Answering paragraph 208 of the Third Amended Complaint, Uni-Ter CS admits

only that the Action dated October 5, 2011 1is attached as Exhibit 22 to the Third Amended
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Complaint and submits that the terms of this document for themselves, refers the Court to this
document for its complete and exact contents, and denies each and every allegation set forth in
paragraph 208 that mischaracterizes the terms of said document.

46.  Answering paragraph 209 of the Third Amended Complaint, Uni-Ter CS denies

27

the allegations of “captive manager.” Uni-Ter CS admits the remainder of the allegation set
forth therein.

47.  Answering paragraph 212 of the Third Amended Complaint, Uni-Ter CS states
that, with respect to the allegations in paragraph 212 regarding Fishlinger’s report, Uni-Ter CS
submits that the terms of this document speak for themselves, refers the Court to this document
for its complete and exact contents, and denies each and every allegation set forth in paragraph
212 that mischaracterizes the terms of said document. Uni-Ter CS lacks sufficient knowledge
or information to form a belief as to the truth of the remaining allegations set forth in paragraph
212 and, on that basis, denies each and every remaining allegation set forth therein.

48.  Answering paragraph 213 of the Third Amended Complaint, Uni-Ter CS lacks
sufficient knowledge or information to form a belief as to the truth of the allegations regarding
assumptions made by the Board. With respect to the allegations in paragraph 213 regarding
Praxis’s July 2012 report, Uni-Ter CS submits that the terms of this document speak for
themselves, refers the Court to the document for its complete and exact contents, and denies
each and every allegation set forth in paragraph 213 that mischaracterizes the terms of said
document.

49.  Answering paragraph 214 of the Third Amended Complaint, Uni-Ter CS admits
only that Fishlinger performed a second review, which reported conclusions speak for
themselves. Uni-Ter CS further admits that an additional review of the case reserves occurred.
Uni-Ter CS denies each and every remaining allegation set forth in paragraph 60.

50. Answering paragraph 215 of the Third Amended Complaint, Uni-Ter CS lacks
sufficient knowledge or information to form a belief as to the truth of the allegations regarding

whether Milliman booked its estimate of reserves at 6/30 and 12/31 of each year, based on its

own analysis. With respect to the allegations in paragraph 215 regarding Milliman’s June 30,
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2012 analysis, Uni-Ter CS submits that the terms of this document speak for themselves, refers
the Court to the document for its complete and exact contents, and denies each and every
allegation set forth in paragraph 215 that mischaracterizes the terms of said document.

CLAIMS

51. Answering paragraph 216 of the Third Amended Complaint, Uni-Ter CS
repeats, realleges, and incorporates each of its admissions, denials and/or other responses to the
allegations set forth in the paragraphs referenced therein as if set forth at length and in full.

FIRST CLAIM FOR RELIEF
(Gross Negligence of the Former Officers and Directors of L&C)

52.  Answering paragraphs 217-234 of the Third Amended Complaint, Uni-Ter CS
states that the First Claim for Relief is not directed at Uni-Ter CS, and, therefore, no response to
said paragraphs is required.

SECOND CLAIM FOR RELIEF
(Deepening of the Insolvency of L&C Caused by the Former Directors and Officers)

53.  Answering paragraphs 235-240 of the Third Amended Complaint, Uni-Ter CS
states that the Second Claim for Relief is not directed at Uni-Ter CS, and, therefore, no
response to said paragraphs is required.

THIRD CLAIM FOR RELIEF
(Negligent Misrepresentation by Uni-Ter UMC)

54.  Answering paragraphs 241-248 of the Third Amended Complaint, Uni-Ter CS
states that the Third Claim for Relief is not directed at Uni-Ter CS, and, therefore, no response
to said paragraphs is required.

FOURTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty by Uni-Ter UMC and Uni-Ter CS)

53. Answering paragraph 249 of the Third Amended Complaint, Uni-Ter CS

repeats, realleges, and incorporates each of its admissions, denials and/or other responses to the

allegations set forth in the paragraphs referenced therein as if set forth at length and in full.
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56.  Answering paragraphs 250, 251, 253, and 255 of the Third Amended Complaint,
Uni-Ter CS denies each and every allegation set forth therein.

57.  Answering paragraph 252 of the Third Amended Complaint, Uni-Ter CS admits
only that the January 10, 2008 Board Meeting Minutes are attached as Exhibit 14 to the Third
Amended Complaint. Uni-Ter CS submits that the terms of this document speak for
themselves, refers the Court to this document for its complete and exact contents, and denies
each and every allegation set forth in paragraph 252 that mischaracterizes the terms of said
document.

58.  Answering paragraph 254 of the Third Amended Complaint, Uni-Ter CS
submits that the terms of the emails referenced in this paragraph speak for themselves, refers
the Court to those documents for their complete and exact contents, and denies each and every
allegation set forth in paragraph 254 that mischaracterizes the terms of said documents.
Further, Uni-Ter CS denies that the February 2, 2012 Minutes are attached as Exhibit 26 to the
Third Amended Complaint; however, Uni-Ter CS submits that the terms of the February 2,
2012 Minutes speak for themselves, refers the Court to that document for their complete and
exact contents, and denies each and every allegation set forth in paragraph 254 that
mischaracterizes the terms of said document.

59.  Answering paragraph 255 of the Third Amended Complaint, Uni-Ter CS lacks
sufficient knowledge or information to form a belief as to Plamntiff’s fee arrangement with its
attorneys. Uni-Ter CS denies that Plaintiff is entitled to recover attorney’s fees and costs.

FIFTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty Against U.S. RE)

60.  Answering paragraphs 257-269 of the Third Amended Complaint, Uni-Ter CS
states that the Fifth Claim for Relief 1s not directed at Uni-Ter CS, and, therefore, no response
to said paragraphs is required.

61.  Uni-Ter CS denies each and every remaining allegation set forth in the Third
Amended Complaint to which a specific admission, denial or other response is not set forth

herein, including Plaintiff’s prayers for relief.
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62.  Uni-Ter CS has been forced to retain the services of attorneys and other
professionals to defend itself in connection with the Third Amended Complaint, and should be
awarded its reasonable attorneys’ fees, costs of suit, and other expenses incurred in connection
with this matter.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because the Third
Amended Complaint fails to state a cause of action against Uni-Ter CS upon which relief can
be granted.
SECOND AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because Uni-Ter CS
owed L&C no duties outside those explicitly set forth in the 2011 Management Agreement.
THIRD AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because Uni-Ter CS
has not breached any duty, contractual, fiduciary, or otherwise, owed to Plaintiff or L&C.
FOURTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, because Uni-Ter CS did not engage in
any willful, fraudulent, intentional, or any other behavior resulting in a breach of any fiduciary
duty owed to Plaintiff or L&C.
FIFTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because of a lack of
causation. Plaintiff has not suffered any injury or harm as a result of any action or omission of
Uni-Ter CS.
SIXTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because the alleged
damages were the result of intervening and superseding conduct of others, including but not

limited to L&C acting through the Board.
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SEVENTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, by the fact that Uni-
Ter CS faithfully executed instructions provided by the Board.
EIGHTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, by the applicable
statute of limitations.
NINTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because L&C
ratified Uni-Ter CS’s actions.
TENTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because any action
taken or decision made by Uni-Ter CS was within its sound business judgment.
ELEVENTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS 1s barred, in whole or in part, because Uni-Ter CS
reasonably believed in good faith that its actions were lawful, necessary and justified.
TWELFTH AFFIRMATIVE DEFENSE
Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because Plaintiff has
failed to mitigate its alleged damages.
THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, by the doctrine of unclean hands.
FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, by the doctrine of laches.
FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, by the doctrine of estoppel.
SIXTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred, in whole or in part, because Plaintiff has waived its right

to seek damages.
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SEVENTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims may be barred by other affirmative defenses enumerated in or
allowed under NRCP 8(c). Uni-Ter CS hereby reserves the right to amend this list of
Affirmative Defenses to add new defenses should discovery or investigation reveal facts
giving rise to such defenses.

WHEREFORE, having fully responded to the Third Amended Complaint, Uni-Ter CS
respectfully prays as follows:

A. That Plaintiff take nothing by virtue of its Third Amended Complaint, that the
Third Amended Complaint be dismissed with prejudice as it relates to Uni-Ter CS, and that the
Court enter judgment in favor of Uni-Ter CS;

B. For an award of reasonable attorneys’ fees and costs incurred in connection
with this litigation; and

C. For such other and further relief as the Court deems fair and just under the

circumstances.

DATED this 12® day of August, 2016.

McDoNALD CARANO WILSON LLP

By: _/s/ George F. Ogilvie Il
George F. Ogilvie 111, Esq.
Nevada Bar No. 3552
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

Jon M. Wilson, Esq.

Admitted Pro Hac Vice

BROAD AND CASSEL

2 S. Biscayne Boulevard, 21st Floor
Miami, FL 33131

Attorneys for Defendants Uni-Ter
Underwriting Management Corp., Uni-Ter
Claims Services Corp., and U.S. RE

Corporation
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CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of August, 2016, this document was Electronically

Served to all parties of record via this Court’s electronic filing system to all parties listed on the

E-SERVICE MASTER LIST.

366288

By: /s/Kathy Barrett
An employee of McDonald Carano Wilson

16
PA001919




9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512

Lipson, Neilson, Cole, Seltzer & Garin, P.C.
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SUPP

LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C.

JOSEPH P. GARIN, ESQ.

Nevada Bar No. 6653

ANGELA T. NAKAMURA OCHOA, ESQ.
Nevada Bar No. 10164

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

(702) 382-1500

Fax (702) 382-1512
[garin@lipsonneilson.com
aochoa@lipsonneilson.com

Attorneys for Defendants/ Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Han‘er

Robert Hurlbut Barbara Lumpkm
Jeff Marshall, and Eric Stickels

Electronically Filed
09/02/2016 11:18:13 AM

Y

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,
VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT BARBARA LUMPKIN JEFF
MARSHALL ERIC STICKELS, UN!-TER
UNDERWRITING MANAGEMENT
CORP., UNI-TER CLAIMS SERVICES
CORP.. , and U.S. RE CORPORATION:;
DOES1 -50, inclusive; and ROES 51- 100
inclusive,

Defendants.

CASE NO.: A-14-711535-C
DEPT. NO.: 27

DEFENDANTS ROBERT CHUR, STEVE
FOGG, MARK GARBER, CAROL
HARTER ROBERT HURLBUT
BARBARA LUMPKIN, JEFF
MARSHALL, AND ERIC STICKELS’
SECOND SUPPLEMENT TO THE
MOTION TO DISMISS
FIRST AMENDED COMPLAINT

Hearing Date: 9/15/16

Hearing Time; 10:30 a.m.

Defendants ROBERT CHUR, STEVE FOGG, MARK GARBER, CAROL
HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF MARSHALL, and ERIC

STICKELS (collectively BOD) by and through its counsel of record at the law firm of
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Lipson, Neilson, Cole, Seltzer & Garin, P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512
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Lipson, Neilson, Cole, Seltzer & Garin, P.C., hereby submits its Second Supplement to

the Motion to Dismiss First Amended Complaint.

MEMORANDUM OF POINTS AND AUTHORITIES

. INTRODUCTION

On July 18, 2016, Defendants filed their Supplement to the Motion to Dismiss
First Amended Complaint to reflect the changes made to Plaintiffs Second Amended
Complaint and to request that the Court incorporate the arguments from the Motion to
Dismiss First Amended Complaint to dismiss the Second Amended Complaint.

Before a response was due to the Supplement to the Motion to Dismiss First
Amended Complaint, Plaintiff advised of its intent to file a Third Amended Complaint to
fix errors in the numbering of the exhibits. The parties therefore stipulated to Plaintiff
filing a Third Amended Complaint.

The original Motion to Dismiss First Amended Complaint is supplemented for a
second time to now seek dismissal of the Third Amended Complaint, as it relates to the
BOD. The body of the Third Amended Complaint has not changed since the Second
Amended Complaint. The prior citations in support of the dismissal of the Second
Amended Complaint need not be modified, except to the extent that it reflects the Third
Amended Complaint (the paragraphs and relevant exhibits numbers are unchanged).
111
111
/11
111
/11

[11
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Lipson, Neilson, Cole, Seltzer & Garin, P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 FAX: {702) 382-1512
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CONCLUSION

Based on the foregoing, Defendants ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, and ERIC STICKELS respectfully request this Court dismiss Plaintiff's

Third Amended Complaint, as it relates to them, specifically Plaintiff's First and Second

| Causes of Action.

DATED this _@&9 of September, 2016.

LIPSON, NEILSON, COLE, SETLZTER &
GARIN, P.C.

i

Joseph P. Garin, Esq. (Bar No. 6653)

Angela T. Nakamura Ochoa, Esq. (Bar No. 10164)
9900 Covington Cross Dr., Suite 120

Las Vegas, NV 89148

Attorneys for Defendants/ Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall and Eric Stickels
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Lipson, Neilson, Cole, Seltzer & Garin, P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512
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CERTIFICATE OF SERVICE D
ﬂ f
Pursuant to NRCP 5(b) and Administrative Order 14-2, | certify that on the

day of September, 2016, | electronically transmitted the foregoing DEFENDANTS
ROBERT CHUR, STEVE FOGG, MARK GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF MARSHALL, AND ERIC STICKELS'
SECOND SUPPLEMENT TO THE MOTION TO DISMISS FIRST AMENDED
COMPLAINT to the Clerk’s Office using the Odyssey E-File & Serve System for filing

and transmittal to the following Odyssey E-File & Serve registrants:

James L. Wadhams, Esq.
Karl L. Nielson, Esq.
Brenoch, Wirthlin, Esq.
FENNEMORE CRAIG, P.C.
300 S. Fourth St., Suite 1400
Las Vegas, NV 89101
knielson@fclaw.com
bwirthlin@fclaw.com
Attorneys for Plaintiff

George F. Ogilvie I, Esq.

James W. Bradshaw, Esq.

Jeffry S. Riesenmy, Esq.

MCDONALD CARANO WILSON LLP
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102
gogilvie@mcdonaldcarano.com
ibradshaw@mcdonaldcarano.com

riesennmy@mecdonaldcarano.com

Attorneys for Defendants U.S. RE Corporation,
Uni-Ter Underwriting Management Corp.
and Uni-Ter Claims Services Corp.

(o MMXJ;V
Employeg of

LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C.
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NEQS

i JAMES L. WADHAMS, ESQ.

1 Nevada Bar Mo, 11135

1 BRENOCH WIRTHLIN, Ex(Q,
Mevada Bar No, 18282

FENNEMORE CRAIG, P.C.

300 South Fourth Street, Suite 1400
L.as Vegas, Nevada 89101
ngph@ﬂ@ {TO2) 692-8G00
Facsimile: (70"’) 6“’" 809*3

. _imdwm‘ :i. ff:{

F ar f’i’ze Staze Gf "wvada

Electronically Filed

10/11/2016 11:37:13 AM

A b s

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR |

THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC,,

Plaintift,
V8,

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNIL-TER
UNDERWRITING MANAGEMENT CORP.,
UNL-TER CLAIMS SERVICES CORP., and
1.8, RE CORPORATION; BDOES 1-3G,
inclusive; and ROESR 51-100, inclusive;

Defendants..
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12153968, 17037881000

Case No.: A-14-711535-C

{Jept No.o 27

NOTICE OF ENTRY OF ORDER
DENYING DEFENDANTS ROBERT
CHUR, STEVE FOGG, MARK GARBER, |
CAROL HARTER, ROBERT HURLBUT,
BARBARA LUMPKIN, JEFY
MARSHALL, AND ERIC STICKELY’
MOTION TO DISMISS FIRST
AMEMNDED COMPLAINT

TAKE NOTICE that an Order Denying Defendants Robert Chur, Steve Fogg,
- Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels’

| Motion to Dismiss First Amended Complaint was entered by the Court on OGctober 10, 2016,
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A copy of which is attached hereio.

A

DATED this 11" day of October, 2016.

(e

FENMEMORE CRAIG, PG

By: 3 Bepoch Wibling,
JAMES L, WADHAMS, ESG.
Nevada Bar Mo, 1115
BRENOCH WIRTHLIN, ESQ,
MNevada Bar No. 10282
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 85101
Telephone: (702} 692-8000
Facsimile: (702) 6928099
& R DR "“ﬁ;i:iw?éf’; eom

bavirthhfeiolawe oo

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

Insurance For the State of Nevada

26 |

27

28

FENNEIORE CRAIE, .C. 12153968 1/037881.0004

LAZ VEGAS
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CERTIFICATE OF SERVICYE

I hereby certify that I am an emplovee of Fennemore Craig, P.C, and that on October 11,
2016, service of the foregoing NOTICE OF ENTRY OF ORDER DENYING
DEFENDANTS ROBERT CHUR, STEVE FOGG, MARK GARBER, CAROL HARTER,
ROBERT HURLBUT, BARBARA LUMPKIN, JEFF MARSHALL, AND ERIC
STICKELS® MOTION TO DISMISS FIRST AMENDED COMPLAINT was made on the

- following counsel of record and/or parties via the Court’s electronic filing system as follows;

George F. Ogilvie Hi, Esq.

James W, Bradshaw, Esq.

Jeffry 8. Riesenmy, Esq

MeDionald Carano Wilson LLP

2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

mmh £t miwn :E Lamms tom

\\\\\\\

i AL\Lmui‘Wu,ﬁ~fi‘suiui’i ;Lia, amm mm

Attorneys for Defendants

{Uni-Ter Underwriting Management Corp,,

{Uni-Ter Claims Services Covp, and U5, RE Corporation

Joscph P. Garin, Esq.

Al reia T. Nakamura Ochoa, Bsg.

LIPSGN NEILSON, COLE, SELTZER & GARIN, P.C.
5900 Covinﬂtm‘i Cross Drive, Suite 120

Las V cgas NV 89144

Lo 1 Lo

Eaﬁfn szr S{em F agg Mark Gar ber tzml Havrter, Robert Hurlbut,
Barbeara Lumpkin, Jeff Marshall, and Eric Stickels

and by depositing a true and correct of the same via U5, Mail, postage prepaid addressed as

follows:

Jon M. Wilson, Hsq.

Broad and Cassel

2 South Biscayne Bivd,, 21% Floor

Miami, FL 33131

Attornevs for Defendants

Uni-Ter Underwr iting Managemeni Corp.,

Eini-Ter Claims Services Corp. and US. RE Corporation

An emplm ee of Feamunmm Craig, P C.

I215396R. 140378810001
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Eilecironically Filed
F0/10/2016 04.02:37 PM

{ | ORDR
i JAMES L. WADHAME, Rdd
1 Mevada Bar Mo, 1113

& BRENOUCH WIRTHLIN, ESQ.
33 Nevads Bar No. 10282

b PERNEMORE CRAIG, PO
4 § 300 South Fourth Street, Suite 1400
§ Las Vegas, Mevada 89101
| (O3 6928000
36

wiF Commissioner of Insurance

R TR B ‘_:,;*. EEEI R RS S
T8 For the Site of Nevodn

DISTRICT COURT OF NEVADA
1 CLARK COUNTY, NEVADA

11§ COMMISSIONER OF INSURANCE FOR L Case Noo A-I4-THINIS-C
(2 THE STATE OF NEVADA AS RECEIVER
<} OF LEWIZ AND CLARRK LTC RISK | Drept Noo 27
¥ ORETENTION GROUP, INC,

4D

i | ORDER DENYING DEFENDANTS {
14 4 Plaintift, | ROBERT CHUR, STEVE FOOG, MARK |
| ARBER, CAROL HARTER, ROBERT

L s, L SURLBOUT, BARBARA LUMPRIN, JEFF
MARSHALL, AND ERIC STICENLS
L6} ROBERT CHUR, STEVE FOGG, MARK | MOTION TO DISMISS FIRST

| CGARBER, CARODL HARTER, ROBERT | AMENDED COMPLAINT

"7} HURLBUT, BARBARA LUMPKIN, JEPF &
1 MARSHALL, BRIC STICKELS, UNITER | e temsinm. 5
18 | UNDERWRITING MANAGEMENT CORp,, | Date of Heaving: Sepfember 15, 2018
, }:_; UNLTER CLAIMS SERVICES CORP., and | Fime of Heaving: 1h38 am.

91 s RE CORPORATION, DOES 1-50,
L inelusive; and ROES S1-100, melusive;

ot
143

a1 4 Defendants.

2 4 e
= Nefondants Robert Chur, Steve Fogg, Mark Qarber, Carol Harter, Robert Hurlbut, Barbara

- Lanpkin, Jeff Marshal and Erie Stickels” Muotion to Dismiss First Amended Complaint wasa._i-is:ard_ti
o September 15, 2016, o attendance were Angela Ochos, Tisg, on behalf of Defendants Robert |
Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara fumphin, Jeff Marsh&i;
and Eric Stickels and Brenoch Wirthlin, Fsq. on behatf of Plaintiff, Commissioner of Insurance |

- for the State of Nevada as Receiver for the Lewis & Clark Risk Retention Group, ine.,
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The Honorable Nanoy Al presiding, and the Court having heard oral arguenent, reviewsd |
the pleadings and papers on file hereln including, Plaintift’s opposition and supplement thereto, |

Diefendants’ supplement 1o their motion and reply thereto, and being fully sdvised in the premises |

1 and for good cause appearing,

THE COURT HEREBY ORDERS that Defendants l\r}bmt Chur, Steve Fogg, Mark

Garber, Carol Havter, Robers Hurlbut, Barbara Lumpkin, Jeff Marsh::ai ard Bric Stickels” Motion |

- to Dismiss First Amended Complaint is BENIED,

Submitted by Approved as to Form and Content:
FENNEMORYE CRALG, PO LIPSON, NEILSON, COLE, SELTZER &
o i GARIN, P.C.

N

RRTO (NS Fo. EH‘%) *es“n? (::,um sy, ENV Bar Mo 6653}
Bewmooh Whiblia fisq, ("\J \1’ ﬂai Mo, 10282) A.ngp ta Ochoa, Eaqg. (NV Bar No, 10164}
?’?t}:-ﬁa‘:. ourth St Suite 1400 94500 Covington Crass D, Suite 120
{as Vegas, NV 88101 Las Vegas, MV 88144

Attorneys for Defendanis Robert Chuw, Steve
Fogg Mark Garber, Cavoel Harier, F{}bé-r*f
Furlbui, Borbara Lampkin, Jeff Mavshall &
Eric Stickels

Attorneys jor Plaintiff

12081272
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Lipson, Neilson, Cole, Seltzer & Garin, P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144

(702) 382-1500 FAX:

(702) 382-1512
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ANS

JOSEPH P. GARIN, ESAQ.

Nevada Bar No. 6653

ANGELA T. NAKAMURA OCHOA, ESQ.
Nevada Bar No. 10164

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

(702) 382-1500

Fax (702) 382-1512
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com

Attorneys for Defendants/ Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harlter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,
VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
I UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION; DOES 1-50,
inclusive; and ROES 51-100, inclusive,

Defendants.

LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C.

" Third Amended Complaint as follows:

Electronically Filed
10/21/2016 02:35:10 PM

R

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-14-711535-C
DEPT. NO.: 27

DEFENDANTS
ROBERT CHUR, STEVE FOGG,
MARK GARBER, CAROL HARTER,
ROBERT HURLBUT,
BARBARA LUMPKIN,

JEFF MARSHALL, AND
ERIC STICKELS’
ANSWER TO
THE THIRD AMENDED
COMPLAINT

| Defendants ROBERT CHUR, STEVE FOGG, MARK GARBER, CAROL
HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF MARSHALL, and ERIC
STICKELS (collectively “Answering Defendants”) by and through its counsel of record at

the law firm of Lipson, Neilson, Cole, Seltzer & Garin, P.C., hereby responds to the
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Lipson, Neilson, Cole, Seltzer & Garin, P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512
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PARTIES, JURISDICTION AND VENUE

1. As to paragraph 1 of the Third Amended Complaint, Answering
Defendants admits that L&C was formed in Nevada as a risk retention group, and that it
provided general and professional insurance to skilled nursing facilities. As to the
remainder of the allegations, Answering Defendants are without knowledge or
information sufficient to form a belief as to the truth of the allegations contained therein
and therefore deny the same. The Nevada Secretary of State website shows that L&C
filed its governing documents on December 15, 2013,

2. As to paragraph 2 of Third Amended Complaint, Answering Defendants
admit that the Nevada Division of Insurance filed a Receivership Action for L&C in
November, 2012 and was assigned case number A-12-672047-B in the Eighth Judicial
District Court of Nevada, in Clark County, and an Order of Liquidation was entered on
February 28, 2013. To the extent Plaintiff purports to recite the contents of a written
document, the document is the best evidence and speaks for itself. Insofar as the
allegations are inconsistent with the document, those allegations are denied.
Answering Defendants lack knowledge or information sufficient to form a belief as to the
truth of the remaining allegations contained therein and denies the same.

'3. As to paragraph 3 of the Third Amended Complaint, Answering
Defendants admit that Robert Chur served as a director of L&C at the time the
Receivership Action was filed. As to the remainder of the allegations contained therein,
Answering Defendants lack knowledge or information sufficient to form a belief as to the
truth of the remaining allegations contained therein.

4, As to paragraph 4 of the Third Amended Complaint, Answering
Defendants admit that Robert Chur resides in Williamsville, New York.

5. As to paragraph 5 of the Third Amended Complaint, Answering
Defendants admit that Robert Chur served as President of ElderWood Senior Care. As

to the remainder of the allegations contained therein, Answering Defendants lack
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PA001930




Lipson, Neilson, Cole, Seltzer & Garin, P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144

(702) 382-1500 FAX:

(702) 382-1512
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knowledge or information sufficient to form a belief as to the truth of the remaining
allegations contained therein.

6. As to paragraph 6 of the Third Amended Complaint, Answering Defendants admit
that Steve Fogg served as a director of L&C at the time the Receivership Action was
filed. As to the remainder of the allegations contained therein, Answering Defendants
lack knowledge or information sufficient to form a belief as to the truth of the remaining
allegations contained therein.

7. As to paragraph 7 of the Third Amended Complaint, Answering Defendants
admit.

8. As to paragraph 8 of the Third Amended Complaint, Answering Defendants admit
that Steve Fogg served as Chief Financial Officer of Marquis Companies. As to the
remainder of the allegations contained therein Answering Defendants lack knowledge or
information sufficient to form a belief as to the truth of the remaining allegations
contained therein.

9. As to paragraph 9 of the Third Amended Complaint, Answering Defendants admit
that Mark Gerber served as a director of L&C at the time the Receivership Action was
filed. As to the remainder of the allegations contained therein, Answering Defendants
lack knowledge or information sufficient o form a belief as to the truth of the remaining
allegations contained therein.

10. As to paragraph 10 of the Third Amended Complaint, Answering Defendants
admit.

11. As to paragraph 11 of the Third Amended Complaint, Answering Defendants
admit that Mark Garber served as Chief Financial Ofﬁcer of Pinnacle Healthcare, Inc.
As to the remainder of the allegations contained therein Answering Defendants lack
knowledge or information sufficient to form a belief as to the truth of the remaining
allegations contained therein.

/11
111
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Las Vegas, Nevada 89144

Lipson, Neilson, Cole, Seltzer & Garin, P.C.
9900 Covington Cross Drive, Suite 120
(702) 382-1500 FAX:

(702) 382-1512
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12. As to paragraph 12 of the Third Amended Complaint, Answering Defendants
admit that Carol Harter served as a director of L&C at the time the Receivership Action
was filed. As to the remainder of the allegations contained therein, Answering
Defendants lack knowledge or information sufficient to form a belief as to the truth of the
remaining allegations contained therein.

13. As to paragraph 13 of the Third Amended Complaint, Answering Defendants
admit.

14. As to paragraph 14 of the Third Amended Complaint, Answering Defendants
admit that Carol Harter was associated with the University of Nevada Las Vegas. As to
the remainder of the allegations contained therein, Answering Defendants lack
knowledge or information sufficient to form a belief as to the truth of the remaining
allegations contained therein.

15. As to paragraph 15 of the Third Amended Complaint, Answering Defendants
admit that Robert Hurlbut served as a director of L&C at the time the Receivership
Action was filed. As to the remainder of the allegations contained therein, Answering
Defendants lack knowledge or information sufficient to form a belief as to the truth of the
remaining allegations contained therein.

16. As to paragraph 16 of the Third Amended Complaint, Answering Defendants
admit.

17. As to paragraph 17 of the Third Amended Complaint, Answering Defendants
admit that Barbara Lumpkin served as a director of L&C at the time the Receivership
Action was filed. As to the remainder of the allegations contained therein, Answering
Defendants lack knowledge or information sufficient to form a belief as to the truth of the
remaining allegations contained therein.

18. As to paragraph 18 of the Third Amended Complaint, Answering Defendants
admit.

/11
111/
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Las Vegas, Nevada 89144

9900 Covington Cross Drive, Suite 120
(702) 382-1500 FAX:

Lipson, Neilson, Cole, Seltzer & Garin, P.C.
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19. As to paragraph 19 of the Third Amended Complaint, Answering Defendants
admit that Barbara Lumpkin served as an Associate Executive Director of the Florida
Nurses Association. As to the remainder of the allegations contained therein,
Answering Defendants lack knowledge or information sufficient to form a belief as to the
truth of the remaining allegations contained therein.

20. As to paragraph 20 of the Third Amended Complaint, Answering Defendants
admit.

21. As to paragraph 21 of the Third Amended Complaint, Answering Defendants
admit.

22. As to paragraph 22 of the Third Amended Complaint, Answering Defendants
admit.

23. As to paragraph 23 of the Third Amended Complaint, Answering Defendants
admit.

24. As to paragraph 24 of the Third Amended Complaint, Answering Defendants
admit.

25. As to paragraph 25 of the Third Amended Complaint, Answering Defendants
admit that Eric Stickels was associated with Oneida Savings Bank. As to the remainder
of the allegations contained therein, Answering Defendants lack knowledge or
information sufficient to form a belief as to the truth of the remaining allegations
contained therein.

26. As to paragraph 26, 27, 28 and 29, Answering Defendants lack knowledge or
information sufficient to form a belief as to the truth of the remaining allegations
contained therein.

27. As to paragraph 30 of the Third Amended Complaint, Answering Defendants
admit.

111
111
111
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9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144
(702) 382-1500 FAX: (702) 382-1512

Lipson, Neilson, Cole, Seltzer & Garin, P.C.
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28. As to paragraph 31 of the Third Amended Complaint, Answering Defendants
admits that it expended the areas in which it wrote policies. As to the remainder of the
allegations, Answering Defendants lack knowledge or information sufficient to form a
belief as to the truth of the remaining allegations contained therein.

29. As to paragraph 32 of the Third Amended Complaint, Answering Defendants
deny.

30. As to paragraph 33 of the Third Amended Complaint, Answering Defendants
admit.

31. As to paragraph 34 of the Third Amended Complaint, Answering Defendants
deny.

32. As to paragraph 35 of the Third Amended Complaint, Answering Defendants
admit.

33. As to paragraph 36 of the Third Amended Complaint, Answering Defendants
admit.

34. As to paragraph 37 of the Third Amended Complaint, Answering Defendants
lack knowledge or information sufficient to form a belief as to the truth of the remaining
allegations contained therein.

35. As to paragraph 38 of the Third Amended Complaint, Answering Defendants
lack knowledge or information sufficient to form a belief as to the truth of the remaining
allegations contained therein.

36. As to paragraph 39 of the Third Amended Complaint, Answering Defendants
admit that it wrote professional liability policies to Sophia Palmer. As to the claim that it
wrote general liability policies, Answering Defendants deny such characterization as the
insureds were not facilities.

37. As to paragraph 40 of the Third Amended Complaint, Answering Defendants
admit that they were advised that Uni-Ter UMC had created other risk retention groups.
As to the remaining allegations Answering Defendants lack knowledge or information

sufficient to form a belief as to the truth of the remaining allegations contained therein.
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38. As to paragraph 41 of the Third Amended Complaint, Answering Defendants
admit that in summary, Uni-Ter was to manage L&C, including handling underwriting,
risk management, claims handling and regulatory compliance. To the extent Plaintiff
purports to recite the contents of a written document, the document is the best evidence
and speaks for itself. Insofar as the allegations are inconsistent with the document,
those allegations are denied. Answering Defendants lack knowledge or information
sufficient to form a belief as to the truth of the remaining allegations contained therein.

39. As to paragraph 42 of the Third Amended Complaint, Answering Defendants
admit.

40. As to paragraphs 43, 44, 45, 46, 47, 48, 49 and 50 of the Third Amended
Complaint, Answering Defendants admit that the parties entered into the 2004
Management Agreement. To the extent Plaintiff purports to recite the contents of a
written document, the document is the best evidence and speaks for itself. Insofar as
the allegations are inconsistent with the document, those allegations are denied.

41. As to paragraphs 51, 52, 53 and 54, of the Third Amended Complaint,
Answering Defendants admit that the parties entered into amendments to the 2004
Management Agreement. To the extent Plaintiff purports to recite the contents of a
written document, the document is the best evidence and speaks for itself. Insofar as
the allegations are inconsistent with the document, those allegations are denied.

42. As to paragraph 55 of the Third Amended Complaint, Answering Defendants
admit that in and around 2009, at Uni-Ter's recommendation, it accepted multi-site
skilled nursing facilities as policyholders of L&C. Answering Defendants deny that
Sophia Palmer was a multi-site operator, and that “multiple” multi-site operators were
accepted into the risk retention group.

43. As to paragraph 56 of the Third Amended Complaint, Answering Defendants
admit.

/11
/11
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44. As to paragraph 57 of the Third Amended Complaint, Answering Defendants
lack sufficient information to form a belief as to the truth of the allegation contained
therein. To the extent Plaintiff purports to recite the contents of a written document, the
document is the best evidence and speaks for itself. Insofar as the allegations are
inconsistent with the document, those allegations are denied.

45. As to paragraphs 58 and 59 of the Third Amended Complaint, Answering
Defendants deny.

46. As to paragraph 60 of the Third Amended Complaint, Answering Defendants
admit that the multi-site operators were larger than the original participants, were
comprised of multi-facilities and thus had more claims. As to the remainder of the
allegations, Answering Defendants are without sufficient information to form a belief as
to the truth of the allegation contained therein and therefore denies the same.

47. As to paragraphs 61, 62 and 63 of the Third Amended Complaint, to the extent
Plaintiff purports to recite the contents of a written document, the document is the best
evidence and speaks for itself. Insofar as the allegations are inconsistent with the
document, those allegations are denied.

48. As to paragraph 64 of the Third Amended Complaint, Answering Defendants
admit to the entry of the 2011 Management Agreement. To the extent Plaintiff purports
to recite the contents of a written document, the document is the best evidence and
speaks for itself. Insofar as thé allegations are inconsistent with the document, those
allegations are denied.

49. As to paragraph 65 of the Third Amended Complaint, Answering Defendants
lack sufficient information to form a belief as to the truth of the allegation contained
therein.

50. As to paragraphs 66, 67, 68, 68, 69, and 70 of the Third Amended Complaint, to
the extent Plaintiff purports to recite the contents of a written document, the document is

the best evidence and speaks for itself. Insofar as the allegations are inconsistent with

28 || the document, those allegations are denied.
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51. As to paragraph 71 of the Third Amended Complaint, Answering Defendants
lack sufficient information to form a belief as to the truth of the allegation contained
therein.

52. As to paragraph 72 of the Third Amended Complaint, Answering Defendants
understood Milliman was engaged to perform work on behalf of L&C. Insofar as Plaintiff
asserts that Milliman was working for Uni-Ter, Answering Defendants lack sufficient
information to form a belief as to the truth of the allegation contained therein.

53. As to paragraph 73, 74, and 75 of the Third Amended Complaint, to the extent
Plaintiff purports to recite the contents of a written document, the document is the best
evidence and speaks for itself. Insofar as the allegations are inconsistent with the
document, those allegations are denied.

54. As to paragraph 76 of the Third Amended Complaint, Answering Defendants
understands that an insurance producer such as U.S. RE owes certain duties to its
client as set forth in common law and contract. As to the remainder of the allegations,
Answering Defendants are without sufficient information to form a belief as to the truth
of the allegation contained therein.

55. As to paragraphs 77 and 78 of the Third Amended Complaint, Answering
Defendants admit.

56. As to paragraphs 79 and 80 of the Third Amended Complaint, Answering
Defendants admit that an agreement was entered into with US RE. To the extent
Plaintiff purports to recite the contents of a written document, the document is the best
evidence and speaks for itself. Insofar as the allegations are inconsistent with the
document, those allegations are denied.

57. As to paragraph 81 of the Third Amended Complaint, Answering Defendants
state that the allegations call for legal conclusion to which no response is required.

111
/11
/11
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58. As to paragraph 82 of the Third Amended Complaint, Answering Defendants
admit that US RE was retain_ed to act as L&C’s agent. To the extent Plaintiff purports to
recite the contents of a written document, the document is the best evidence and
speaks for itself. Insofar as the allegations are inconsistent with the document, those
allegations are denied.

59. As to paragraphs 83, 84, and 85 of the Third Amended Complaint, Answering
Defendants state that the allegations call for legal conclusion to which no response is
required.

'60. As to paragraphs 86, 87, and 88 of the Third Amended Complaint, Answering
Defendants admit that US RE was retained to act as L.&C’s agent. To the extent
Plaintiff purports to recite the contents of a written document, the document is the best
evidence and speaks for itself. Insofar as the allegations are inconsistent with the
document, those allegations are denied.

61. As to paragraph 89 of the Third Amended Complaint, Answering Defendants
admit that US RE was retained to act as L&C’s agent with respect to the procurement of
insurance, as to the remainder of the allegations Answering Defendants lack sufficient
information to form a belief as to the truth of the allegation contained therein.

62. As to paragraphs 90 and 91 of the Third Amended Complaint, Answering
Defendants lack sufficient information to form a belief as to the truth of the allegation
contained therein.

63. As to paragraph 92 of the Third Amended Complaint, Answering Defendants
lack sufficient information to form a belief as to the truth of the allegation contained
therein. Answering Defendants were represented that re-insurance was obtained for
years. Prior to the Rehabilitation, Answering Defendants understood US RE did not
obtain re-insurance as was represented that L&C could not be insured.

111
/11
111/
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64. As to paragraph 93 of the Third Amended Complaint, Answering Defendants
state that US RE represented that re-insurance was in place for years. As to the
remainder of the allegations, Answering Defendants lack sufficient information to form a
belief as to the truth of the allegations.

65. As to paragraph 94 of the Third Amended Complaint, Answering Defendants
state that the re-insurance obtained were represented as appropriate for L&C. As to the
remainder of the allegations Answering Defendants lack sufficient information to form a
belief as to the truth of the allegation contained therein.

66. As to paragraph 95 of the Third Amended Complaint, Answering Defendants
state that to the extent Plaintiff purports to recite the contents of a written document, the
document is the best evidence and speaks for itself. Insofar as the allegations are
inconsistent with the document, those allegations are denied.

67. As to paragraph 96 of the Third Amended Complaint, Answering Defendants
lack sufficient information to form a belief as to the truth of the allegation contained
therein.

68. As to paragraphs 97 and 98 of the Third Amended Complaint, Answering
Defendants state that to the extent Plaintiff purports to recite the contents of a written
document, the document is the best evidence and speaks for itself. Insofar as the
allegations are inconsistent with the document, those allegations are denied.

69. As to paragraph 99 of the Third Amended Complaint, Answering Defendants
deny.

70. As to paragraph 100 of the Third Amended Complaint, Answering Defendants
are without sufficient information to form a belief as to the truth of the allegation.

71. As to paragraph 101 of the Third Amended Complaint, Answering Defendants
were advised that losses identified in September 2011 were due to a number of factors
including the multi-site operators and increased claims. As to the remainder of the
allegations, Answering Defendants lack sufficient information to form a belief as to the

truth of the allegation.
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72. As to paragraph 102 of the Third Amended Complaint, Answering Defendants
received a memorandum purporting to come from Sanford Elsass and Donna Dalton.
As to the remainder of the allegations, Answering Defendants submit that the document
is the best evidence and speaks for itself. Insofar as the allegations are inconsistent
with the document, those allegations are denied.

/3. As to paragraph 103 of the Third Amended Complaint, Answering Defendants
admits the same.

74. As to paragraphs 104 and 105 of the Third Amended Complaint, Answering
Defendants deny.

75. As to paragraphs 106 and 107 of the Third Amended Complaint, Answering
Defendants lack sufficient information to form a belief as to the truth of the allegation.

76. As to paragraph 108 of the Third Amended Complaint, Answering Defendants
deny.

77. As to paragraph 109 of the Third Amended Complaint, Answering Defendants
are without sufficient information to form a belief as to the truth of the allegation.

78. As to paragraph 110, 111 and 112 Third Amended Complaint, Answering
Defendants state that to the extent Plaintiff purports to recite the contents of a written
document, the document is the best evidence and speaks for itself. Insofar as the
allegations are inconsistent with the document, those allegations are denied.

79. As to paragraph 113 of the Third Amended Complaint, Answering Defendants
deny.

80. As to paragraphs 114, 115 and 116 of the Third Amended Complaint, Answering
Defendants are without sufficient information to form a belief as to the truth of the
allegation.

81. As to paragraph 117 of the Third Amended Complaint, Answering Defendants
deny.
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82. As to paragraph 118 of the Third Amended Complaint, Answering Defendants
admit that the Board generally met once per quarter until September 2012 and that Uni-
Ter was contracted to maintain the minutes. As to the remainder of the allegations,
Answering Defendants are without sufficient information to form a belief as to the truth
of the allegation.

83. As to paragraph 119 of the Third Amended Complaint, Answering Defendant
are without sufficient information to form a belief as to the truth of the allegation.

84. As to paragraph 120 of the Third Amended Complaint, Answering Defendants
admit that they followed many recommendations that were made by Mr. Elsass and
upon the information provided by him and contracted vendors. As to the remainder of
the allegations contained therein, Answering Defendants are without sufficient
information to form a belief as to the truth of the allegation.

85. As to paragraphs 121 and 122 of the Third Amended Complaint, Answering
Defendants deny.

86. As to paragraph 123 of the Third Amended Complaint, Answering Defendants
are without sufficient information to form a belief as to the truth of the allegation.

87. As to paragraphs 124 and 125 of the Third Amended Complaint, Answering
Defendants are without sufficient information to form a belief as to the truth of the
allegations contained therein. To the extent Plaintiff purports to recite the contents of a
written document, the document is the best evidence and speaks for itself. Insofar as
the allegations are inconsistent with the document, those allegations are denied.

88. As to paragraph 126 of the Third Amended Complaint, Answering Defendants
deny.

89. As to paragraphs 127, 128 and 129 of the Third Amended Complaint, Answering
Defendants are without sufficient information to form a belief as to the truth of the
allegations contained therein. To the extent Plaintiff purports to recite the contents of a
written document, the document is the best evidence and speaks for itself. Insofar as

the allegations are inconsistent with the document, those allegations are denied.
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90. As to paragraph 130 of the Third Amended Complaint, Answering Defendants
admit that the auditing committee did not do a separate and independent audit from
those done by contracted vendors of L&C. As to the remainder of the allegations,
Answering Defendants are without sufficient information to form a belief as to the truth
of the allegation.

91. As to paragraph 131 of the Third Amended Complaint, Answering Defendants
are without sufficient information to form a belief as to the truth of the allegations
contained therein. To the extent Plaintiff purports to recite the contents of a written
document, the document is the best evidence and speaks for itself. Insofar as the
allegations are inconsistent with the document, those allegations are denied.

92. As to paragraph 132 of the Third Amended Complaint, Answering Defendants
are without sufficient information to form a belief as to the truth of the allegation.

93. As to paragraphs 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, and 143 of
the Third Amended Complaint, Answering Defendants are without sufficient information
to form a belief as to the truth of the allegations contained therein. To the extent Plaintiff
purports to recite the contents of a written document, the document is the best evidence
and speaks for itself. Insofar as the allegations are inconsistent with the document,
those allegations are denied.

94. As to paragraph 144 of the Third Amended Complaint, Answering Defendants
admit having met on or about October 5, 2011, in which they approved capital
contributions. To the extent Plaintiff purports to recite the contents of a written
document, the document is the best evidence and speaks for itself. Insofar as the
allegations are inconsistent with the document, those allegations are denied.

95. As to paragraphs 145 and 146 of the Third Amended Complaint, Answering
Defendants deny.

96. As to paragraph 147 of the Third Amended Complaint, Answering Defendants
admit that they understood William Fishlinger was retained to provide a claims review

for L&C, as to the remainder of the allegations, Answering Defendants are without
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sufficient information to form a belief as to the truth of the allegation. To the extent
Plaintiff purports to recite the contents of a written document, the document is the best
evidence and speaks for itself. Insofar as the allegations are inconsistent with the
document, those aliegations are denied.

97. As to paragraph 148 of the Third Amended Complaint, Answering Defendants
deny.

98. As to paragraph 149 of the Third Amended Complaint, Answering Defendants
are without sufficient information to form a belief as to the truth of the allegations
contained therein. To the extent Plaintiff purports to recite the contenis of a written
document, the document is the best evidence and speaks for itself. insofar as the
allegations are inconsistent with the document, those allegations are denied.

99. As to paragraphs 150 and 151 of the Third Amended Complaint, Answering
Defendants are without sufficient information to form a belief as to the truth of the
allegations contained therein.

100. As to paragraph 152 of the Third Amended Complaint, Answering Defendants
are without sufficient information to form a belief as to the truth of the allegations
contained therein. To the extent Plaintiff purports to recite the contents of a written
document, the document is the best evidence and speaks for itself. Insofar as the
allegations are inconsistent with the document, those allegations are denied.

101. As to paragraph 153 of the Third Amended Complaint, Answering Defendants
specifically deny the allegation that they failed to exercise a slight degree of diligence
and care regarding the information from Mr. Elsass. As to the remainder of the
allegations, to the extent Plaintiff purports to recite the contents of a written document,
the document is the best evidence and speaks for itself. Insofar as the allegations are
inconsistent with the document, those allegations are denied.

102. As to paragraph 154 of the Third Amended Complaint, Answering Defendants
deny having failed to exercise the slightest degree of care regarding information

reported by Elsass. As to the remainder of the allegations, to the extent Plaintiff purports
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to recite the contents of a written document, the document is the best evidence and
speaks for itself. Insofar as the allegations are inconsistent with the document, those
allegations are denied.

103. As to paragraph 155 of the Third Amended Complaint, Answering Defendants
deny having been indifferent to their legal obligations. As to the remainder of the
allegations, Answering Defendants are without sufficient information to form a belief as
to the truth of the allegations therein.

104. As to paragraphs 156, 157 and 158 of the Third Amended Complaint,
Answering Defendants are without sufficient information to form a belief as to the truth
of the allegations therein.

105. As to paragraph 159 of the Third Amended Complaint, Answering Defendants
deny that there were clear indications that Uni-Ter and U.S. RE were providing
inaccurate and/or incomplete information to L&C and deny having any obligation to
verify the information provided by Uni-Ter and U.S. R.E. As to the remainder of the
allegations, Answering Defendants are without sufficient information to form a belief as
to the truth of the allegations therein.

106. As to paragraph 160 of the Third Amended Complaint, Answering Defendants
state that to the extent Plaintiff purports to recite the contents of a written document, the
document is the best evidence and speaks for itself. Insofar as the allegations are
inconsistent with the document, those allegations are denied.

107. As to paragraphs 161 and 162 of the Third Amended Complaint, Answering
Defendants are without sufficient information to form a belief as to the truth of the
allegations therein.

108. As to paragraph 163 of the Third Amended Complaint, Answering Defendants
deny being grossly negligent, or failing to inform itself. As to the remainder of the
allegations, Answering Defendants are without sufficient information to form a belief as

to the truth of the allegations therein.
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109. As to paragraph 164 of the Third Amended Complaint, Answering Defendants
deny the allegations therein.

110. As to paragraphs 165, 166, 167, 168, and 169 of the Third Amended
Complaint, Answering Defendants are without sufficient information to form a belief as
to the truth of the allegations therein.

111. As to paragraph 170 of the Third Amended Complaint, Answering Defendants
deny the allegations therein.

112. As to paragraphs 171, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182,
183, 184, 185, 186, 187, 188, 189, 190 and 191 of the Third Amended Complaint,
Answering Defendants are without sufficient information to form a belief as to the truth
of the allegations therein.

113. As to paragraphs 192, 193, 194 of the Third Amended Complaint, Answering
Defendants deny having failed to exercise a slight degree of care with Uni-Ter's
opinions. As to the remainder of the allegations, Answering Defendants are without
sufficient information to form a belief as to the truth of the allegations therein.

114. As to paragraphs 195, 196, 197, 198, 199, 200, 201, 202, 203, 204, 205, and
206 of the Third Amended Complaint, Answering Defendants are without sufficient
information to form a belief as to the truth of the allegations therein.

115. As to paragraphs 207, 208 and 209 of the Third Amended Complaint,
Answering Defendants admit.

116. As to paragraph 210 of the Third Amended Complaint, Answering
Defendants admit that at one time Stickels was President of Oneida Savings Bank. As
to the remainder of the allegations, Answering Defendants deny.

117. As to paragraphs 211, 212, 213, 214 and 215 of the Third Amended
Complaint, Answering Defendants are without sufficient information to form a belief as
to the truth of the allegations therein.

/11
/11
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CLAIMS
118. As to paragraph 216 of the Third Amended Complaint, Answering Defendants
incorporate their answers to paragraphs 1 through 215 as if fully set forth herein.
FIRST CLAIM FOR RELIEF

(Gross Negligence of the Former Officers and Directors of L&C)

119. As to paragraph 217 of the Third Amended Complaint, Answering
Defendants incorporate their answers to paragraphs 1 through 216 as if fully set forth

herein.

120. As to paragraphs 218 and 219 of the Third Amended Complaint, Answering
Defendants respond that the allegations call for legal conclusion to which no response
is required.

121. As to paragraphs 220 and 221 of the Third Amended Complaint, Answering

Defendants deny the allegations therein.

122. As to paragraphs 222, 223 and 224 of the Third Amended Complaint,
Answering Defendants are without sufficient information to form a belief as to the truth
of the allegations therein.

123.  As to paragraph 225 of the Third Amended Complaint, Answering
Defendants respond that the allegations call for legal conclusion to which no response

Is required.

124. As to paragraph 226 of the Third Amended Complaint, Answering
Defendants deny the allegations therein.

125. As to paragraph 227 of the Third Amended Complaint, Answering
Defendants are without sufficient information to form a belief as to the truth of the

allegations therein.
126. As to paragraph 228 and 229 of the Third Amended Complaint, Answering

Defendants deny the allegations therein.
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127. As to paragraph 230 of the Third Amended Complaint, Answering
Defendants deny having known that Uni-Ter, U.S. RE was providing incomplete or
inaccurate information. As to the remainder of the allegations, Answering Defendants
are without sufficient information to form a belief as to the truth of the allegations
therein.

128. As to paragraphs 231, 232, 233 and 234 of the Third Amended Complaint,
Answering Defendants deny the allegations therein.

SECOND CLAIM FOR RELIEF
(Deepening the Insolvency of L&C Caused by the Former Directors and Officer)

129. As to paragraphs 235 of the Third Amended Complaint, Answering
Defendants incorporate their answers to paragraphs 1 through 234 as if fully set forth
herein.

130. As to paragraphs 236, 237, 238, 239 and 240 of the Third Amended
Complaint, Answering Defendants deny the allegations therein.

THIRD CLAIM FOR RELIEF
(Negligent Misrepresentation by Uni-Ter UMC)

As to paragraphs 241 through 248 of the Third Amended Complaint, Answering
Defendants state that the Claim for Relief is not directed at Answering Defendants.
Therefore, no response is required.

FOURTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty by Uni-Ter UMC and Uni-Ter CS)

As to paragraphs 249 through 256 of the Third Amended Complaint, Answering

Defendants state that the Claim for Relief is not directed at Answering Defendants.

Therefore, no response is required.
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FIFTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty Against U.S. RE)
As to paragraphs 257 through 269 of the Third Amended Complaint, Answering
Defendants state that the Claim for Relief is not directed at Answering Defendants.

Therefore, no response is required.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Plaintiff's claim against Answering Defendants is barred, in whole or in part,
because the Third Amended Complaint fails to state a cause of action against
Answering Defendants upon which relief can be granted.
SECOND AFFIRMATIVE DEFENSE
Plaintiff's claim against Answering Defendants is barred, in whole or in part,
because Answering Defendants have not breached ahy duty, contractual, fiduciary, or
otherwise, owed to Plaintiff or L&C.
THIRD AFFIRMATIVE DEFENSE
Plaintiff's claims are barred, in whole or in part, because Answering Defendants
did not engage in any willful, fraudulent, intentional, or any other behavior resulting in a
breach of any fiduciary duty owed to Plaintiff or L.&C.
FOURTH AFFIRMATIVE DEFENSE
Plaintiff's claim against Answering Defendants is barred, in whole or in part,
because of a lack of causation. Plaintiff has not suffered any injury or harm as a result
of any action or omission of Answering Defendants.
/11
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FIFTH AFFIRMATIVE DEFENSE

Plaintiff's claim against Answering Defendants is barred, in whole or in part,
because the alleged damages were the result of intervening and superseding conduct
of others.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff's claim against Answering Defendants is barred, in whole or in part, by

the applicable statute of limitations.
SEVENTH AFFIRMATIVE DEFENSE

Plaintiff's claim against Answering Defendants is barred for failure to join

indispensable parties.
EIGHTH AFFIRMATIVE DEFENSE

Plaintiff's claim against Answering Defendants is barred, in whole or in part,
because any action taken or decision made by Answering Defendants was within its
sound business judgment.

NINTH AFFIRMATIVE DEFENSE

Plaintiff's claim against Answering Defendants is barred, in whole or in part,
because Answering Defendants reasonably believed in good faith that its actions were
lawful, necessary and justified.

TENTH AFFIRMATIVE DEFENSE

Plaintiff's claim against Answering Defendants is barred, in whole or in part,

because Plaintiff has failed to mitigate its alleged damages.
ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred, in whole or in part, by the doctrine of unclean hands.
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TWELFTH AFFIRMATIVE DEFENSE
Plaintiff's claims are barred, in whole or in part, by the doctrine of laches.
THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiff's claims are barred, in whole or in part, by the doctrine of estoppel.
FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred, in whole or in part, because Plaintiff has waived its

right to seek damages.
FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiff's claims are barred, in whole or in part, due to discharge in bankruptcy.
SIXTEENTH AFFIRMATIVE DEFENSE

Plaintiff's claims may be barred by other affirmative defenses enumerated in or
allowed under NRCP 8(c). Answering Defendant hereby reserves the right to amend
this list of Affirmative Defenses to add new defenses should discovery or investigation
reveal facts giving rise to such defenses should discovery or investigation reveal facts
giving rise to such defenses.

WHEREFORE, having fully responded to the Third Amended Complaint,
Answering Defendants respectfully prays as follows:

1. That Plaintiff take nothing by virtue of its Third Amended Complaint, that the
Third Amended Complaint be dismissed with prejudice as it relates to the Answering
Defendants, and that the Court enter judgment in favor of the Answering Defendants;

2. For an award of reasonable attorneys’ fees and costs incurred in connection
with this litigation; and
[1]

111/
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3. For such other and further relief as the Court deems fair and just under the

circumstances.
Dated this /){ ‘\kday of October, 2016.

LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C.

Joseph P. Garin, Esq. NV Bar No. 6653

Angela T. Nakamura Ochoa, Esq. NV Bar No. 10164
9900 Covington Cross Dr., Suite 120

Las Vegas, NV 89148

Attorneys for Defendants/ Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b) and Administrative Order 14-2, | certify that on the f“;?/ é‘if

day of October, 2016, | electronically transmitted the foregoing Defendants Robert
Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels’ Answer to Plaintiff’'s Third Amended Complaint,
to the Clerk’s Office using the Odyssey E-File & Serve System for filing and transmittal
to the following Odyssey E-File & Serve registrants:

E-Service Master List

rorCase
Attorney General s OfF ce

Broad and Cassel B N R AR
Contact .~ oo Emalf o
JO“ M. Wilson Lo 1Wilson@broadandcassel com L
L vbordes@broadandcassel com

Nevada Attorney General R 5
Contact -~ . oo Emali

Maﬂiyn Mlllam e

Nevada Dwnsson of Insurance?f
Contact §
Terri Verbrugghen

Verbruq@dOi;ﬂV gov -

C»/{ - ( ¥ A

Empl of LIPSON, NEILSON COLE,
SELTZER & GARIN, P.C.
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LIPSON NEILSON, P.C.

JOSEPH P. GARIN, ESQ.

Nevada Bar No. 6653

ANGELA T. NAKAMURA OCHOA, ESQ.
Nevada Bar No. 10164

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

(702) 382-1500 - Telephone

(702) 382-1512 - Facsimile
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com

Aftorneys for Defendants/ Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels

Electronically Filed
8/14/2018 4:33 PM
Steven D. Grierson

CLERE OF THE COUE :I

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Plaintiff,
VvS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT
CORP., UNI-TER CLAIMS SERVICES
CORP., and U.S. RE CORPORATION;
DOES 1-50, inclusive; and ROES 51-100,
inclusive, ,

Defendants.

CASE NO.: A-14-711535-C
DEPT. NO.: 27

ROBERT CHUR, STEVE FOGG,
MARK GARBER, CAROL HARTER,

ROBERT HURLBUT, BARBARA
LUMPKIN, JEFF MARSHALL, AND
ERIC STICKELS’ MOTION FOR

JUDGMENT ON THE PLEADINGS
PURSUANT TO NRCP 12(C)

Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara

Lumpkin, Jeff Marshall, and Eric Stickels by and through their counsel, Lipson Neilson,

P.C. hereby file their Motion for Judgment on the Pleadings, pursuant to NRCP 12(c).

[
111
111
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This motion is based upon the attached memorandum of points and authorities,

the pleadings and papers on file with this Court, and any oral argument this Court may

allow at the hearing on this motion.

DATED this 4" day August, 2018

By:

LIPSON NEILSON, P.C.

vy
Joseph P. Garin, Esq. (Bar No. 6653)
Angela T. Nakamura Ochoa, Esq. (Bar No. 10164)

9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89148

Attorneys for Defendants/ Third-Party
Plaintifis Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels
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NOTICE OF MOTION

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that counsel for

Defendants will bring the foregoing ROBERT CHUR, STEVE FOGG, MARK GARBER,
CAROL HARTER, ROBERT HURLBUT, BARBARA LUMPKIN, JEFF MARSHALL, AND
ERIC STICKELS’ MOTION FOR JUDGMENT ON THE PLEADINGS PURSUANT TO
NRCP 12(C) on for hearing before the above-entitled Court, on the _19_ day of

September , 2018, at the hour of 900 2 m. in Department 27, of the

Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada, or as soon thereafter

as counsel may be heard.

DATED this [ “ay of August, 2018.

LIPSON NEILSON P.C.

i

By: @% ¢ ﬁ
Joseph P. Garin, Esq. (6653)
Angela T. Nakamura Ochoa, Esq. (10164)
9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89144
igarin@lipsonneilson.com
aochoa@lipsonneilson.com

Attorneys for Defendants/ Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,

Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels
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MEMORANDUM OF POINTS AND AUTHORITIES
l INTRODUCTION

Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert
Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels (collectively, the “Directors”)
are former directors of Lewis & Clark, LTC Risk Retention Group, Inc. (“L&C"), a risk
retention group for skilled nursing facilities that is now in receivership. Plaintiff is the
Commissioner of Insurance for the State of Nevada, as L&C’s Receiver. Plaintiff filed
this lawsuit against the Directors for gross negligence and deepening insolvency.

On January 27, 2016, the Directors moved to dismiss Plaintiff's claims. The
Court granted the Directors’ motion, but allowed Plaintiff to file an amended complaint.
After Plaintiff filed an amended complaint, the Directors once again moved to dismiss.
On September 15, 2016, the Court partially denied the Directors’ motion to dismiss,
holding that Nevada's business judgment rule did not protect against claims of gross
negligence (which the Court also held Plaintiff had adequately pled), but that deepening
insolvency is not a separate cause of action. The pleadings closed and discovery
opened, with one remaining cause of action — a claim against the Directors for gross
negligence.

When the Court decided the Directors’ motion to dismiss the amended complaint, -
the 2003 version of Nevada Revised Statutes (“NRS”) 78.138" was in effect and the
Supreme Court of Nevada'‘s 2006 Shoen decision (which relied on Delaware case law)
was viewed by many as holding that Nevada’s business judgment rule did not apply to
claims of gross negligence. See, Plaintiff's Opposition Brief, filed January 15, 2016.

After the Court decided the Directors’ motion to dismiss the amended complaint,
the Nevada Legislature retroactively amended NRS 78.138. This June 2017
amendment makes two things clear. First, directors of a Nevada corporation cannot be
personally liable unless they engage in intentional misconduct, fraud or a knowing

violation of the law. Second, case law from other jurisdictions, such as the Delaware

"' NRS 78.138 is the statutory codification of the “business judgment rule.”
Page 4 of 12
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case law cited in Shoen, cannot supplant or erode the protections of NRS 78.138.

The Nevada Legislature has spoken: directors of a Nevada corporation cannot
be personally liable for any conduct short of intentional misconduct, fraud or a knowing
violation of the law. Gross negligence is not intentional misconduct, fraud or a knowing

violation of the law, and the Directors are entitled to judgment on Plaintiff's sole

remaining claim.

Il. PROCEDURAL HISTORY

On December 23, 2014, Plaintiff sued the Directors for gross negligence and
deepening insolvency. The Directors moved to dismiss these claims on the bases that
(a) NRS 78.138 required intentional misconduct, fraud or a knowing violation of the law |
for personal liability to attach; and (b) deepening insolvency was not a cause of action.
On February 25, 2016, this Court dismissed the gross negligence claim without
prejudice and held that the claim for deepening insolvency was derivative of the claim
for gross negligence and not a separate cause of action.

After Plaintiff filed an amended complaint, the Directors once again moved to
dismiss. O'n September 15, 2016, the Court partially denied Directors’ motion to
dismiss, holding that Nevada's business judgment rule did not protect against claims of
gross negligence and that Plaintiff had adequately pleaded a claim for gross negligence.

Thereafter, Plaintiff filed a Second Amended Complaint and the operative
complaint, the Third Amended Complaint. On October 21, 2016, the Directors filed their
Answer. The case is set for trial in August 2019.

. LEGAL STANDARD

Nevada Rule of Civil Procedure Rule 12(c) allows any party to move for
judgment on the pleadings “after the pleadings are closed but within such time as not
to delay the trial.” Nev. R. Civ. P. 12(c). Such motions are “designed to provide a
means of disposing of cases when material facts are not in dispute and a judgment on

the merits can be achieved on the content of the pleadings.” Duff v. Lewis, 114 Nev.
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564, 568, 958 P.2d 82, 85 (1998) (citing Bemnard v. Rockhill Dev. Co., 103 Nev. 132,
135, 734 P.2d 1238, 1241 (1987)).

A district court must decide a Rule 12(c) motion based solely on the pleadings.
See Lovelock Lands v. Lovelock Land & Dev. Co., 54 Nev. 1, 7 P.2d 593, 594 (1932).
If matters outside of the pleadings are presented to the court, “the motion shall be

treated as one for summary judgment and disposed of as provided in Rule 56..." Nev.

R. Civ. P. 12(c).
IV. MATERIAL FACTS NOT IN DISPUTE

1. L&C was a Nevada corporation formed in and around 2003. Third

Amended Complaint, 9 30.

2. L&C’s Articles of Incorporation filed on December 15, 2003 states in
pertinent part that, “[{]he personal liability of the directors of the corporation is hereby
eliminated to the fullest extent permitted by the General Corporation Law of the State

of Nevada, as the same may be amended and supplemented.” Articles, attached

hereto as Exhibit A.

V. LEGAL ARGUMENT

Directors and officers of a Nevada corporation cannot be personally liable for a
breach of fiduciary duty unless the breach involves intentional misconduct, fraud or a
knowing violation of the law. NRS 78.138. Plaintiff does not allege intentional
misconduct, fraud or a knowing violation of the law. Rather, Plaintiff merely alleges the
Directors were grossly negligent in taking or failing to take certain actions as members
of the L&C board. Even if all of Plaintiff's allegations are true (they are not), gross
negligence cannot support a claim for personal liability against the Directors. Therefore,
the Directors are entitled to judgment as a matter of law.

1. A Brief Legislative History of NRS 78.138

In 2001, Nevada’s Legislature decided it wanted to “win business” from
Delaware. To do so, the Legislature provided more protections to directors and officers
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of Nevada corporations. 2001 Legisl. History for SB 577, pp. 6-8 (Senator James
remarking on Nevada’s business laws and offering a substantial additional feature to
make Nevada attractive in limiting liability to breach of fiduciary duty and the breach
arising out of intentional misconduct, fraud or knowing violation of the law) (attached
hereto as Exhibit B).

During a May 22, 2001 Committee Meeting, Michael Bonner said he believed
Nevada could be more atiractive than Delaware by being more predictable and
enhancing liability protection. /d. at pp. 16-17. During a May 25, 2001 Committee
Meeting, the Committee Members of the Senate Committee on Judiciary further
discussed the importance of increasing the protections of directors and officers and also
considered the use of “or” instead of the final version of breach of fiduciary duty “and”
finding of intentional, fraudulent conduct. /d. at pp. 131-133. (A lobbyist from the Nevada
Trial Lawyers expressed his concern regarding the use of “or” versus “and.”) Ultimately,
the Nevada legislature rejected that consideration and required that personal liability
would only attach when there was a breach of fiduciary duty and intentional or
fraudulent act, giving every potential director or officer a greater sense of predictability.
| In 2006, the Supreme Court of Nevada decided Shoen v. SAC Holding Corp.,
122 Nev. 621, 137 P.3d 1171 (2008). The Shoen decision was important for a number
of reasons, but one passage is particularly relevant here: “With regard to the duty of
care, the business judgment rule does not protect the gross negligence of uninformed
directors and officers.” I/d. at 1184. Many interpreted this passage, which cited the
Supreme Court of Delaware's Aronson decision for authority, as holding that NRS
78.138 does not protect Nevada directors and officers who were grossly negligent and
breached their fiduciary duties.

In June 2017, dissatisfied with the Nevada courts’ interpretation and application
of NRS 78.138, the Legislature amended the statute, declaring that:

1. It is important to the economy of this State, and to domestic corporations,
their directors and officers, and their stockholders, employees, creditors and
other constituencies, for the laws governing domestic corporations to be clear
and comprehensible.
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2. The laws of this State govern the incorporation and internal affairs of a
domestic corporation and the rights, privileges, powers, duties and liabilities, if
any, of its directors, officers and stockholders.

3. The plain meaning of the laws enacted by the Legislature in this title,
including, without limitation, the fiduciary duties and liability of the
directors and officers of a domestic corporation set forth in NRS 78.138
and 78.139, must not be supplanted or modified by laws or judicial
decisions from any other jurisdiction.

4. The directors and officers of a domestic corporation in exercising their duties -
under NRS 78.138 and 78.139, may be informed by the laws and judicial
decisions of other jurisdiction and the practices observed by business entities
in any such jurisdiction, but the failure or refusal of a director or officer to
consider, or to conform the exercise of his or her powers to the laws, judicial
decisions or practices of another jurisdiction does not constitute or indicate a
breach of a fiduciary duty. NRS 78.138, attached hereto as Exhibit C.

(Emphasis added).

2. NRS 78.138 precludes monetary claims against directors and officers

absent intentional/fraudulent acts or a knowing violation of the law.

When the language of a statute is plain and its meaning clear, courts must apply
the statute as written. Leven v. Frey, 123 Nev. 399, 403, 168 P.3d 712,715 (2007). As
amended in 2017, NRS 78.138 could not be clearer:

1. The fiduciary duties of directors and officers are to exercise their respective
powers in good faith and with a view to the interests of the corporation.

3. Except as otherwise provided in subsection 1 of NRS 78.139, directors
and officers, in deciding upon matters of business, are presumed to act in good
faith, on an informed basis and with a view to the interests of the corporation. A
director or officer is not individually liable for damages as a result of an act or
failure to act in his or her capacity as a director or officer except under
circumstances described in subsection 7.

7. Except as otherwise provided in NRS 35.230, 90.660, 91.250, 452.200,
452.270, 668.045 and 694A.030, or unless the articles of incorporation or an
amendment thereto, in each case filed on or after October 1, 2003 provided
for greater individual liability, a director or officer is not individually liable to the
corporation or its stockholders or creditors for any damages as a result of any act
or failure to act in his or her capacity as a director or officer unless:

(a) The trier of fact determines that the presumption established by
subsection 3 has been rebutted; and

(b) itis proven that:
Page 8 of 12
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(1) The director’s or officer’'s act or failure to act constituted a breach
of his or her fiduciary duties as a director or officer; and

(2) Such breach involved intentional misconduct, fraud or a knowing
violation of law.

8. This section applies to all cases, circumstances and matters unless
otherwise provided in the articles of incorporation, or an amendment thereto,

including, without limitation, any change or potential change in control of the
corporation.

(Emphasis added).

In short, NRS 78.138 states that in every case filed after October 1, 2003 (this case was
filed in 2014), a Nevada officer or director “is not individually liable ... for a breach of his
or her fiduciary duties ... unless ... such breach involved intentional misconduct, fraud or

a knowing violation of law.” /d. The term “gross negligence” is not even mentioned in
NRS 78.138.

3. NRS 78.138 Applies to Plaintiff's Claim for Gross Negligence

Prior to the 2017 amendment to NRS 78.138, the Directors moved to dismiss
Plaintiff's gross negligence claim on the basis that NRS 78.138 requires intentional
misconduct, fraud or a knowing violation of the law for personal liability to attach.

The Court declined to dismiss Plaintiffs gross negligence claim, citing to the
Supreme Court of Nevada's 2006 Shoen decision, which in turn cited Delaware law for
the proposition that “the business judgment rule does not protect the gross negligence
of uninformed directors.” /d. at 1184.

Before the June 2017 amendment to NRS 78.138, some debated whether Shoen
conflicted with the statutory protections afforded under NRS 78.138. With the June
2017 amendment to NRS 78.138, the Nevada Legislature purposefully ended that
debate.

Since June 2017, other District courts have also concluded that a Nevada officer
or director cannot be personally liable for anything less than fraud. See, e.g., In re |

Parametric Sound Corp., 2018 WL 1867909 (2018). Similarly, this Court in In re
Page 9 of 12
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Newport Corp. Shareholder Litigation, 2018 WL 1475469 (2018), recently applied the

statutory protections of Nevada’s business judgment rule as written, and as the

Legislature intended.

4. Lewis & Clark’'s Governing Documents do Not Create a Lower Level of

Liability

None of the exceptions to the protections afforded under NRS 78.138 apply here.
NRS 35.230 concerns liability of a corporation’s directors when judgment of ouster is
rendered; NRS 90.660 concerns the sale of a security; NRS 91.250 concerns liability of
principals and agents with respect to commodities or investments; NRS 452.220 and
452.270 concerns liability surrounding cemeteries; NRS 668.045 concerns with liability
for bank officers and agents; and NRS 694A.030 has to do with liability for the unfair
use of information. Here, Plaintiff's only claim is that the Directors were grossly
negligent in acting or failing to act as directors of L&C, a risk retention group.

Additionally, nothing in L&C's Articles of Incorporation expands director liability.
In fact, the Articles of Incorporation filed on December 15, 2003 do the exact opposite:
“The personal liability of the directors of the corporation is hereby eliminated to the
fullest extent permitted by the General Corporation Law of the State of Nevada, as the
same may be amended and supplemented.” Articles, attached hereto as Exhibit A.
111
111
111
/11
111
111
iy
iy
111
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VI. CONCLUSION

This Court had held that deepening insolvency is not a cause of action and the
Nevada Legislature has now confirmed that the Directors cannot be personally liable for
allegations of gross negligence. Accordingly, Defendants Robert Chur, Steve Fogg,
Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric

Stickels respectfully request the Court grant this motion and enter judgment in their

favor.

*g%t%'“’w
Dated this | day of August, 2018.

LIPSON NEILSON, P.C.

Wi e

By: ﬁ\% ¢ (
Joseph P. Garin, Esq. (6653)
Angela T. Nakamura Ochoa, Esq. (10164)
9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89144
jgarin@lipsonneilson.com
aochoa@lipsonneilson.com
Attorneys for Defendants/Third-Party
Plaintiffs Robert Chur, Steve Fogg,
Mark Garber, Carol Harter,
Robert Hurlbut, Barbara Lumpkin,
Jeff Marshall, and Eric Stickels
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Pursuant to NRCP 5(b) and Administrative Order 14-2, | certify that on the |4t
day of August, 2018, | electronically transmitted the foregoing ROBERT CHUR, STEVE
FOGG, MARK GARBER, CAROL HARTER, ROBERT HURLBUT, BARBARA
LUMPKIN, JEFF MARSHALL, AND ERIC STICKELS’ MOTION FOR JUDGMENT ON
THE PLEADINGS PURSUANT TO NRCP 12(C) to the Clerk’'s Office using the
Odyssey E-File & Serve System for filing and transmittal to the following Odyssey E-File

Lipson Neilson, P.C.
9900 Covington Cross Drive, Suite 120
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& Serve registrants:

E-Service Master List
For Case _ , —

Attorney General s Offi ce -

Bfoad and Cassel o
.. Contact . o Ema:l ~

Jon M. Wilson : ' ]wllson@broadandcassel com:
Yusimy Bordes ' ybordes@broadandcassel.com =

Fennemore Craig, P.C.

Nkevada Attorney General ‘
Contact : Email

* " Marilyn Millam : o mmillam@ag.nv.qov

Nevada D|v1swn of Insurance
Contact .
Terrl Verbrugghen .

Employeé of LIPSON NEILSON, P.C.
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, Division of Insurance b E
APPROVED | G B

ARTICLES OF INCORPORATIQN
OF ' o
LEWIS & CLARK LTC RISK RETENTIONIGR{A

We, the persons hereinafter named as incorporators, for the purpose of associating to
establish acorporation, under the provisions and subject to the requirements of Title 7, Chapter 78 of
Nevada Revised Statutes, and the acts amendatory thereof, and hereinafter sometimes referred to as
the General Corporation Law of the State of Nevada, do hercby adopt and make the following
Articles of Incorporation:

FIRST: The name of the corporation (hereinafter called the corporation) is Lewis & Clark
LTC Risk Retention Group, Inc.

SECOND: The name of the corporation's resident agent in the State of Nevada is VernonE,
Leverty, and the street address of the said resident agent where process may be served on the
corporation is Reno Gould House, 832 Willow Street, Reno, Nevada 89502, The mailing address and
the street address of the said resident agent are identical.

THIRD: The number of shares the corporation is authorized to issue is 1,000,000, all of
- . which are of a par value 0f $1.00 dollar each, All of said shares are of one class and are designated as
- Common Stock. :

No holder of any of the shares of any class of thé corporation shall be entitled as of right to
subscribe for, purchase, or otherwise acquire any shares of any class of the corporation which the
corporation proposes to issue or any rights or options which the corporation proposes to grant for the
purchase of shares of any class of the corporation or for the purchase of any shares, bonds, securities,
or obligations of the corporation which are convertible info or exchangeable for, ot which carry any
tights, to subscribe for, purchase, or otherwise acquire shares of any class of the cotporation; and any
and all of such shares, bonds, securities, or obligations of thie corporation, whether now or hereafier :
authorized or created, may be issued, or may be reissued or transferred if the same have been {
reacquired and have treasury status, and any and all of such rights and optionsmay be granted by the
Board of Dircctors to such persons, firms, corporations, and associations, and for such lawful :
consideration, and on such terms, as the Board of Directors in its discretion may determine, without
first offering the same, or any thereof; to any said holder.

FOURTH: The governing board of the corporation shall be styled as-a "Board of Directors,"
and any member of said Board shall be styled as a "Director.”

The number of ‘members constituting the first Board of Directors of the corporation is six;
and the name and the post office box or street address, either residence or business, of each of said
members are as follows:
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NAME *. ADDRESS

James T. Leverty Reno Gould Ho'ﬁs‘e
832 Willow Street
Reno, NV 89502
Mark S. Garber 1077 Gateway Loop
SuiteA
Springfield, OR 98477
Thomas H. Gray P.O.Box 5128
Eveérett, WA 98206
Katen S. Hyatt 5102 Scenic Dive
Yakima, WA 98908
M. Kathrine Julin 16088 N.E. 8584 St

Redmond, WA 98052

Jeff C. Marshall 7330 NE. Bothell Way
Kenmore, WA 98028

FIFTH: The names and the post office boxes or street addresses, eifherresidenceorbmin&ss,
of the incorporators signing these Articles of Incorporation are as follows: :

NAME ADDRESS

Jeff C. Marshall . 7330 N.E. Bothell Way
‘ Ketimore, WA 98028

Vernon E. Leverty Reno Gould House '
832 Willow St. o
Reno, Nevada 89502
William Ginn Reno Gould House
832 Willow St.” ,
Réno, Nevada 89502

SIXTH: The corporation shall have perpetual c::d’stéxicc.
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SEVENTH: The personal liability of the directors of the corporation is hereby eliminated to

the fullest extent permitted by the General Corporation Law of the State of Nevada, as the same may

be amended and supplemented.

EIGHTH: The corporation shall, to the fullest extent permitted by the General Corporation
Law of the State of Nevada, as the same may be amended and supplemented, indemmnify any and all
persons whom it shall have power to indeninify vnder said Law from and against any and all of the
expenses, liabilities, or other matters referred to in or covered by said Law, and the indemnification
provided for herein shall not be deemed exclusive of any other rights to which those indemnified
may be entitled under any Bylaw, agreement, vote of stockholders or disinterested directors or
otherwise, both as to action in his official capacity and as to action in another capacity while holdirig
such office, and shall continue as to a person who has ceased to be a director, officer, employee, or
agent and shall inure to the benefit of the heirs, executors, and administrators of such a person.

NINTH: The nature of the business of the corporation and the objects or the purposes to be
transacted, promoted; or cartied on by it are as follows:

To engage in every aspect of the casualty insurance business and risk management business
as it relates to long term care facilities, to the extent permitted and in accordance with the Captive
Laws of the State .of Nevada and The Federal Risk Retention Act of 1986, as amended from time to

time:

: To such extent as a corporation organized under the General Corporation Law of the State of
Nevada may now of hereafter lawfully do, to do, either as principal or agent and either dlone or in
connection with other corporations, firms, ot individuals, all and everything necessary, suitable,
convenient, or proper for, or in connection with, or incident to, the accomplishment of any of the.
purposes or the attainment of any one or more of the objects herein enumerated, or designed directly
or indirectly to promote the interests of the corporation or to enhiarice the value of its properties; and
in general to do-any and all things and exercise any and all powers, rights, and privileges which a
corporation may now or hereafter be organized to do or to exercise under the General Cotporation
Law of the State of Nevada o under any act amendatory thereof. supplemental thereto, or substituted
therefor,

The foregoing provisions of this Article shall be construed both as purposes and powers and
each as an independent purpose and power, The foregoing enumeration of specific purposes and
powers shall not be held to limit or restrict in any manner the purposes and powers of the
corporation, and the purposes and powers herein specified shall, except when otherwise provided in
this Article, be in no wise limited or restricted by reference to, or inference from, the terms of any
provision of this or any other Article of these Articles of Incorporation; provided, that the
corporation shall ot carry on any business or éxercise any power in any state, territory, or country
which under the laws thereof the corporation may not lawfully carry on or exercise.

TENTH: The corpotation reserves the right to amend, alter, change, orrepeal any provision
‘ntained in these Asticles of Incorporation in the manner now or hereafter prescribed by statute, and
-«dl 1ights conferred upon stockholders herein are granted subject to this reservation.

3.
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- INWITNESS WHEREOF, we do hérei;y execute these Amdesoﬂucomorauonon tﬁe@e
indicated below. AR oL

Dated: December _{ 2003 R M ‘- , I 3

Dated: Decemb,erz_, 2003

Dated: December _,j_; 2003 _Z ,, v _—

| [
STATE OF (o=<h >y
_ )y Ss:
COUNTY OF (<73 §

* WITNESS my hand and official seal, the day and year fitst above written,

(Notarial Seal)
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STATE QF )
§S:

)
COUNTY OF ) _
On this g?z.&q g7 e, 2003, personally appeared before me, aNotaryPubhc in atd for the

State and County afofeszid, Vernon E. Leverty, known to metobe the person described imand who
executed the foregoing Articles of Incorporation, dnd who acknowledged to me that he executed the
same freely and voluntarily and for the uses and purposes thérein mentioned..

WITNESS my hand and official seal, the day and year first dbove written,

" Loaa_sﬁa LTIFFANY

Notary Public - State of Nevada: - . : O ¢
) Appointoent Recorded in Washoe County %O? ' ’
= No:92-2844-2 - Expires May 2, 2004: - == - - //Z}'%
o /" Notary Public g

(Notarial Seal)

~ STATEOF )

: | ) ss:
COUNTY OF )

73
Onthis &ty 7 ,44‘_ 2003, petsonally appeared before me, aNotary Public in and for the
State and County af6résaid, William Girin, known o e to be the person described in and who
executed the foregoing Articles of Incorporation, and who acknowledged to me thit he executed the
same freely and voluntarily and for the uses and. purposes therein mentioned..

WITNESS my hand and official seal, the day and year first above written;

LORETTA L. TIFFANY ) ‘
%N Notary Public - Stele of Nevada ‘ ‘ .
:«pp:tgmmﬂemdedin Wastios Caunty WQ o
/. N¢m§wﬂ4'$ﬁmsM@a2&?““ . 113?7;%*7Mﬁy~ .
m— 7 NotaryPublic © 2 ¢
(Notarial Seal)

Tw-ag3708000NAxticles L&C Bdoo
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SB 577 - 2001

Introduced on May 24, 2001
By James, Raggio, O'Donnell, Amodei, Rawson, Jacobsen, McGinness,

Revises statutory liability of corporate stockholders, directors and officers and increases fees for filing
certain documents with secretary of state. (BDR 7-1547)

Fiscal Note

Effect On Local Government: No.
Effect on the State: No.

Hearings genate Judiciary May-22-2001 Discussed as BDR
Senate Judiciary May-24-2001 Discussed as BDR
Senate Judiciary May-25-2001 Amend, and do pass as amended
Senate Finance May-26-2001 Mentioned No Jurisdiction
Senate Judiciary May-26-2001 Rescind
Senate Judiciary May-26-2001 Amend, and do pass as amended
Assembly Judiciary May-30-2001 No Action
Assembly Ways and Means May-31-2001 Mentioned no jurisdiction
Assembly Judiciary Jun-01-2001 Amend, and do pass as amended
Senate Judiciary Jun-03-2001 Do not concur

(._/ Bill History

May 24, 2001

May 25, 2001

vVMay 26, 2001

May 28, 2001

v June 02, 2001

V'V June 03, 2001

v June 04, 2001

Read first time. Referred to Committee on Judiciary. To printer.
Waiver granted effective: May 11, 2001

From printer. To committee.

From committee: Amend, and do pass as amended. Declared an emergency measure under
the Constitution. Read third time. Amended (Amend. No. 1079). To printer. From printer.

To engrossment. Engrossed, First reprint*Placed on General File. Read third time. Passed,

as amended. Title approved, as amended. (Yeas: 18, Nays: 1, Excused: 2). To Assembly.

In Assembly. Read first time. Referred to Committee on Judiciary, To committee.

From committee: Amend, and do pass as amended. Placed on Second Reading File.
Read second time. Amended. (Amend. No. 1172). To printer.

From printer. To re-engrossment. Re-engrossed. Second reprint® Read third time. Passed,
as amended. Title approved, as amended. (Yeas: 40, Nays: None, Excused: 2). To Senate.

In Senate. Assembly Amendment No. 1172 not concurred in. To Assembly.

In Assembly. Assembly Amendment No. 1172 not receded from. Conference requested.
First Conference Committee appointed by Assembly. To Senate. In Senate. First
Conference Committee appointed by Senate. To committee. From committee: Concur in
Assembly Amendment No. 1172 and further amend. Flrst Conference report adopted by
Senate. First Conference report adopted by Assembly
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June 05,2001 To printer. 3
v
June 11,2001  From printer. To re-engrossment. Re-engrossed. Third reprint. To enrollment,

June 12,2001 Enrolled and delivered to Governor.

June 15,2001  Approved by the Governor. Chapter 601.

Sections 1, 2, 3, 8,9, 47, 59, 60, 61, 62 and 63 effective June 15, 2001. Sections 5, 6, 12, 13 to 19, ’
inclusive, 20, 21, 22, 25 to 31, inclusive, 35 to 39, inclusive, 41 to 45, inclusive, and 47 to 53, inclusive, 1
effective (a) June 15, 2001 for the purpose of adopting regulations and performing any other !
preparatory administrative tasks that are necessary to carry out the provisions of this act; and (b)

On August 1, 2001, for all other purposes. Sections 1.5, 4, 7, 8.5, 10, 11, 14, 19.5, 23, 24, 32, 33, 34, 40,

46 and 54 to 58, inclusive, effective: (a) J une 15, 2001 for the purpose of adopting regulations and
performing any other preparatory administrative tasks that are necessary to carry out the provisions

of this act; and (b) At 12:01 a.m. August 1, 2001, for all other purposes.

PAQO1974
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BILL SUMMARY
71st REGULAR SESSION
- OF THE NEVADA STATE LEGISLATURE,
PREPARED BY
RESEARCH DIVISION

LEGISLATIVE COUNSEL BUREAU
Nonpartisan Staff of the Nevada State Legislature

%

SENATE BILL 577
(Enrolled)

Topic

Senate Bill 577 relates to statutory liability of corporate stockholders, directors, and officers, and
increases fees for filing certain documents with the Secretary of State.

Summary

Senate Bill 577 provides that no stockholder, director, or officer of a corporation is
individually liable for a debt or liability of the corporation unless he acts as an alter ego of the
corporation. The bill further specifies that a stockholder, director, or officer acts as an alter
ego if: (1) the corporation is influenced by the stockholder, director, or officer; (2) the
corporation and the stockholder, director, or officer are inseparable; and (3) adherence to the
corporate fiction of a separate entity would sanction fraud or promote a manifest injustice. A
court, as a matter of law, must determine the question of whether the stockholder, director, or
officer acts as the alter ego of a corporation.

Senate Bill 577 also provides that directors and officers are not individually liable to the
corporation or its stockholders for damages resulting from an act or failure to act unless it is
proven that their actions or failure to act constituted a breach of fiduciary duties and the breach
involved intentional misconduct, fraud, or a knowing violation of the law.

Senate Bill 577 also increases fees for certain documents filed with the Secretary of State by
corporations, foreign corporations, limited liability companies, partnerships, limited
partnerships, and business trusts. The changes in fees include an increase from $85 to $165
for filing the initial list of officers, directors, managers, managing members, managing
partners, and general partners. When this list is filed initially and annually, the bill requires
that the business entity provide a declaration under penalty of perjury that it has complied with
the provisions of Nevada’s business tax laws.

SG571.ENR Page 1 of 2
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Other fee increases include filings of certificates and documents concerning: reinstatement,
amendments to certain documents, dissolution, change of location, notice of withdrawal from
Nevada by a foreign corporation, original articles of organization for limited liability
companies, or registration of certain business entities. Additional fee changes include an
increase, from $10 to $20, for certifying copies of certain documents, and an increase, from
$15 to $30, for executing a certificate of corporate existence.

Senate Bill 577 authorizes the Office of the Secretary of State to access $300,000 in Fiscal
Year 2001-2002 and $250,000 in Fiscal Year 2002-2003 from the Account for Special
Services. These funds may be accessed without approval from the Interim Finance Committee,
and may be used for additional personnel, equipment, supplies, office space, and other related
costs. The measure also authorizes the Office of the Secretary of State to retain the first
$50 from each expedited fee for services provided within two hours. For other special and
expedited services, including services provided in 2 to 24 -hours, the fee is divided equally
between the Secretary of State’s Office and the State General Fund.

Effective Date

Most of the provisions of this measure are effective on August 1, 2001, to allow the Secretary
of State’s Office time to adequately inform its customers of these changes. The provisions
allowing the Secretary of State’s Office to access funds from the Account for Special Services
and dividing the fees for expedited services between the State General Fund and the Secretary
of State’s Office are effective on July 1, 2001.

SG577.ENR Page 2 of 2
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Seventy-First Session
May 22, 2001

The Senate Committee on Judiciary was called to order by Chairman Mark A.
James, at 8:00 a.m., on Tuesday, ‘May 22, 2001, in Room 2149 of the
Legislative Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is
the Attendance Roster. All exhibits are available and on file at the Research
Library of the Legislative Counsel Bureau.

COMMITTEE MEMBERS PRESENT:

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Mike McGinness

Senator Maurice Washington

Senator Dina Titus

Senator Valerie Wiener

Senator Terry Care

STAFF MEMBERS PRESENT:

Bradley A. Wilkinson, Committee Counsel
Allison Combs, Committee Policy Analyst
Carolyn Allfree, Committee Secretary

OTHERS PRESENT:

~ Michael J. Bonner, Concerned Citizen

Craig Tompkins, Concerned Citizen

‘John P. Fowler, Chairman, Executive Committee, Business Law Section, State
Bar of Nevada

Dean Heller, Secretary of State

Chairman James stated Senate Bill (S.B.) 571 would not be heard, but he would
be presenting a proposal for modifications of provisions in Chapter 78 of
Nevada Revised Statutes (NRS) and other corporate entity-formation and annual
license fee statutes. He then turned the chairmanship of the committee over to
Senator Jon C. Porter, Vice Chairman.

P/??B‘I—Q?? 5




Senate Committee on Judiciary
May 22, 2001
Page 2 '

SENATE BILL 571: Revises provisions governing business tax.  (BDR 32-1548)

- Vice Chairman Porter opened the hearing on Bill Draft Request (BDR)' 7-1547.

BILL DRAFT REQUEST 7-1547: Limits common-law and statutory liability of
corporate stockholders, directors and officers and increases fees for filing
certain documents with secretary of state. (Later introduced as
Senate Bill 577.)

Senator Mark A. James, Clark County Senatorial District No. 8, stated
BDR 7-1547 is a measure that will take Nevada in a new and positive direction
as a state that is business-friendly. He surmised Nevada will be the number one
state in the country for a business to incorporate and operate in, or to have as
its corporate domicile. He said every year over the past 10 years, the senate
judiciary committee has processed a major piece ‘of legislation modifying,
amending, and updating the corporate laws of the State of Nevada. The
measures have been the work of the Business Law Section of the State Bar of

Nevada, chaired by John P. Fowler, he stated. Those changes in Nevada’'s

laws, he asserted, have kept them up to date with Delaware’s laws, all the
most recent IRS (Internal Revenue Service) revenue rulings, tax court decisions,
United States Supreme Court decisions concerning taxation, and other issues
- important to corporations in deciding where they want to do business and
where ‘they want to have their corporate domicile and be registered to do
business.

Senator James said, in some ways Nevada’s business laws are better than
Delaware’s, but they are substantially similar and allow Nevada courts to look to
the long history of Delaware jurisprudence to decide disputes that arise under
Nevada laws. In recent years, new entities have been created for Nevada
businesses, including the limited liability company (LLC), business trusts, and

business court, he said. All of these things have been done, he said, and filing -

fees have not been changed in the past 10 years. He made the following
remarks: :

We all know that we have . . . an under-funded budget .in the

state. Our budget is under-funded, by the projected budget, by
$121.5 million . . . If you look at the numbers more carefully . . .

the numbers are closer to $130 million. In the face of this, | have

PA001978
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( J | Senate Committee on Judiciary
May 22, 2001
Page 3

~ been working with . . . Senator O’Donnell [William R. O’Donnell,
Clark County Senatorial District No. 5] and Senator Amodei [Mark
Amodei, Capital Senatorial District] on coming up with an
alternative to simply cutting a budget in a year when it would be
extremely deleterious to our education system . . . to do so. So,
we bring this measure forward to change the fee structure for the
filing of corporations and for the maintenance of corporations in
Nevada . ..

Let me tell you how we arrived at this. You cannot constitutionally
~ tax a corporation just because it is domiciled in Nevada and it is
resident out-of-state; it is a violation of the commerce clause. You
cannot -tax or level a fee upon assets or income that are not
located within the state; to do so is discriminatory and in violation
of the federal constitution. What you have to do is come up with a
fee structure that is fair to all corporations who choose to domicile
in Nevada and that is based upon some principles that make it fair
U in terms of the ability of corporations to pay and the benefit they
i receive from utilizing our corporate form and chartering themselves
in Nevada or qualifying to do business in Nevada. [BDR 7-1547],
on-page 2, creates that structure. For corporations qualifying to do
business in Nevada or chartered in Nevada, the minimal fee . . .
would be $150 . . . plus 0.35 percent of its net worth in Nevada in
excess of $40,000.

I have given you a couple of financial breakdowns which will aid
you in understanding how this fee will impact business in Nevada
and business outside Nevada that utilizes our state (Exhibit C and
Exhibit D) . . . An important characteristic of this is about 87
percent of the corporations now registered in Nevada would pay
the minimum fee . . . an increase of $65 . . . When | originally
proposed this measure, | proposed there be a $500 fee across-the-
board for all corporations . . . We heard a lot of feedback that if
you charge $500, that is going to be an increase from $85 ... and
that is too much for a small business to handle . . . People said, “If
you do that, we will just go to Wyoming.” . . . | never knew
Wyoming was such a popular place . . . so | decided to study

PA001979
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b ' Senate Committee on Judiciary
May 22, 2001
Page 4

Wyoming and found out that in July of 2000, a new fee structure
went into effect in Wyoming. Wyoming places an annual, they call
it a license fee, on all corporations, domestic and foreign, having
the right to do business ... in Wyoming; that license fee is at
0.00020 percent, but it is on total assets “sitused” in Wyoming,
with a maximum license fee of $50,000 per year.

What we have presented to the committee is something different,
not a license fee based upon total assets, but a license fee based
on actual net worth in Nevada, total wealth in Nevada. So, you
can see you would not be paying the higher fees if you had a low
net worth. So, in that sense, this is based upon the ability to pay.
I was very privileged to receive from Carole Vilardo [Lobbyist,
‘Nevada Taxpayers Association] a flyer from her organization on
taxation principles, which this fee meets all of,

, Senator James said those working on this proposal wanted to know what

L/ substantial, additional feature might be offered to make Nevada attractive and

ensure corporations will want to come here. He said they received feedback

from attorneys in Nevada who said Nevada ought to offer some liability

protection to directors of corporations. Section 5, subsection 7, of the bill does

that, he said, in providing “a director or officer of a corporation is not

individually liable for any damages as a result of any act or failure to act in his

“capacity as a director or officer unless it is proven by clear and convincing

evidence that, (a) his act or failure to act constituted a breach of his fiduciary

- duties as a director or officer: and (b) his breach of those duties involved

intentional misconduct, fraud or a knowing violation of law.” Someone cannot

sue a director and seek his personal assets as a result of questioning, after the

fact, the business judgment involved in his decision, Senator James said, and he
emphasized this does not take away a remedy against the corporation.

According to Senator James, an additional provision proposed in BDR 7-1547,
in section 2, is the codification of the principle in existing Nevada law that one
cannot pierce the corporate veil and seek to get at the personal assets of a
person who is an incorporator or a shareholder of a corporation. Recourse is
available, he said, only if it is shown the corporate form is being utilized to
perpetrate a fraud and there is a commingling and a unity of interest of
ownership and control of the corporation between the entity and the
b stockholder, director, or officer, and that they are inseparable from each other.

PA001980 8




Senate Committee on Judiciary
May 22, 2001
Page 5

Senator James offered an analysis of the business franchise fee that would be
paid by various entities under this bill (Exhibit D). The analysis was prepared by
Ted A. Zuend, Deputy Fiscal Analyst, Fiscal Analysis Division, Legislative
Counsel Bureau, from documents on file of public companies either chartered in
Nevada or authorized to do business in Nevada. It is testimony to the bill's
inherent fairness, he said, because it is a graduated fee based upon ability to
pay and upon the wealth of the company. Senator James described the
distribution of the franchise fee burden (Exhibit E). He pointed out the
maximum fees are going to be paid not only by companies chartering to do
business in Nevada to take advantage of Nevada’s favorable tax structure which
has no income tax and no corporate income tax, but also by those businesses
coming here to take advantage of Nevada’s booming economy:

Senator James stated:

Look at the national name brands coming to Nevada to take
advantage of our booming economy . . . These companies all either
charter here with a subsidiary or with their national company, or
they register with the secretary of state to do business here. And,
all of these people pay $85 per year to have the benefit of

Nevada’s corporate laws . . . Under this proposal, based upon the
assets they locate in Nevada, the business they do in Nevada, they
will pay a graduated fee . . . It is important to understand, | think,

for businesses to take advantage of Nevada’'s lack of a corporate
income tax [and] lack of a personal income tax, the income has to
be generated in Nevada. The assets, therefore, need to be located
in Nevada. And, under those circumstances . . . a fair net worth-
based filing fee would apply.

Senator James read from Carole Vilardo's article in the April 2001 issue of “Tax
Topics” (a publication of the Nevada Taxpayers Association) concerning
taxation principles: “Long range planning should be an integral part of the
state’s revenue structure and should include forecasting trends in population
growth and the corresponding growth in governmental services. The Legislature
should adopt a statement of tax policy which encompasses the following
principles:  Non-Competitive: Revenue sources should not be competitive

PA001981
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Senate Committee on Judiciary
May 22, 2001 _
Page 6

between the state and local governments.” Senator James said some of the
proposals made this session would compete with local government over limited
revenue sources. They really are not new revenue sources, he said, they are
merely a redirection of revenue sources.

Continuing with Ms. Vilardo's article, Senator James read, “Economic: Revenue
sources should reflect the existing state economic structure and consider
- possible future economic needs. The impact on individuals and businesses
should be considered. A systematic, periodic review should be conducted to
consider current business practices, loopholes and other impacts such as ease
of compliance.” He said:

We have a state that is generating great wealth, tremendous
‘growth, tremendous growth in wealth and new businesses, and yet
we have, after a decade of this unprecedented growth, a state
budget that is under-funded, an education system that is
under-funded, and a state of affairs at our state level where our
employees have not received a raise in so long that many of them
defect, not to private [business], but to local government, where
they get a one-third increase in the amount of money they make
~ for doing the same,. exact job. So | think this . . . would take
advantage of the existing economic structure of Nevada, would do
no damage, no violence to the existing tax structure of the state or
business-friendly climate of the state, but it would bring us back to
reality in terms of allowing the great wealth that has been
generated in our state to benefit our government and those who
benefit from our government, such as our children in school,

Senator James resumed reading from Ms. Vilardo’s article: “Simplicity: Taxes
should be simple to understand and easily complied with. Results will be
improved voluntary compliance and reduced administrative costs.” He said the
fees provided for in BDR 7-1547 are “extremely simple” to comply with and will
utilize the same form that is currently filed with the secretary of state's office,
with a couple of lines added for business assets and net worth, pursuant to
section 6, subsection 1, paragraph (e) through paragraph (g).

Again, from Ms. Vilardo's article, Senator James read, “Stability: Taxes should
be stable and predictable.” He said Nevada currently has fluctuating revenue
sources that depend upon a number of factors and BDR 7-1 547 provides for a

PA001982
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Senate Committee on Judiciary
May 22, 2001
. Page 7 '

much more stable and predictable revenue source. Other principles outlined in
Ms. Vilardo’s article, he stated, are: taxes should be compatible with other
government taxes for ease of compliance; they should be broad-based, with as
few exemptions as possible and not favor one taxpayer group over another;
they should be equitable, taking the impact on economic growth of the state
into consideration; and, collections should be fairly and uniformly enforced.
Bill Draft Request 7-1547 meets all these criteria, Senator James said.

Senator James said he thinks this tax can be collected as a fee by the secretary
of state, and the secretary of state will be asking for an auditor position to keep
track of the fees as they come in, and for additional funds to handle the
increased responsibilities of the office. He said it is fully appropriate to use
some of those revenues to honor that request.

Senator Titus commended Senator James for his work on this bill, and said
there is no one who wants more for schools than she does. She pointed out
this proposal is a major change in Nevada’s tax policy, and noted this
Legislature has never undertaken something this major by going around the
Governor. She said when something like this is done, both parties, both
Houses, and the executive are needed, and “time is running out.”

Senator Titus asked Senator James whether he can tell her where the Governor
stands on BDR 7-1547, and Senator James said he cannot speak for the
Governor, but he is hopeful. “The portent other members of the Legislature or
the Governor will not embrace this is not enough to stop me from proposing it,”
he said. He said the way this developed was that no one was going to do
anything. “We were going to cut the budget and we were going to go home,”
he said. He said he had some support for his original proposal for the $500
across-the-board fee, but there was much opposition. So, he went to work
doing the constitutional research and research on all other 49 states, he said,
and combining the results of his research with the Carole Vilardo's “Principles of
Tax Policy,” he came up with this proposal.

Senator Washington asked whether the protection placed around corporate
officers and stockholders will be inducement enough for corporations to come
into Nevada, if the filing fees are raised. Senator James answered it is an
added incentive. He explained there are two separate issues. One is the
protection for a director, he said, so a director is not held liable and his or her
personal assets cannot be attached. Directors are the ones who decide where
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to incorporate, he said, and this will be a major incentive. Second is the
protection regarding the corporate veil, which is a codification of existing case
law defining the criteria for when the corporate veil can be pierced to get at the
assets of the person who incorporated.

Senator James continued:

With respect to the fees . . . the places to incorporate . . . are
Delaware, Nevada, Texas, and Wyoming. In terms of looking for a
domicile, where you are not necessarily going to do business,
[where] you are going to charter your company . . . if you go to
Delaware, your annual filing fee could be as high as $150,000 . . .
The fee in Wyoming is $50,000, based upon your assets in
Wyoming, so, Wyoming offers nothing that Nevada does not offer.

Senator Washington noted it has been said this fee increase is driven by the
need to fund education. However, he said it is his understanding about
$450 million in new money has been appropriated for education. As legislators
and policy-makers, they have to be able to answer their constituents, he said.
He indicated there are two questions that must be answered: (1) Where is the
money going? and, (2) Has everything possible been done to streamline state
government and prioritize services the state should render to counties that may
not be able to provide those services, while allowing those counties able to
provide the services to do so? Senator James answered by describing
conditions in the Clark County School District, which is starting $34 million “in
the hole.”

Senator James said:

| do not think anybody can make a reasonable case that the
education system of this state is over-funded. | do not think
anybody can make a reasonable case it is adequately funded. The
need is clearly and demonstrably there . . . With respect to state
government and whether it is adequately funded, | commend our
Governor, because over the last 2 years . . . we went through the
first legislative session [and were] very fortunate. We had
revenues coming in from existing tax revenues, had surplus in the
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budget we could spend on things we wanted to spend it on . . .
But, over the last interim, in a time when it looked like [there was]
plenty of money, the Governor took the leadership to conduct
a fundamental review of state government . . . that was to
demonstrate and to find places where government could be cut.
This Governor, who is a former CEQ [Chief Executive Officer] of

major corporations . . . has made government as streamlined as
possible, [and] has presented us [with] a very austere budget for
this session . . . -

We do not have too much money; there is not a lot of fluff in the
budget to . . . make up this $130 million .« . shortfall, based upon
the projections of the economic review. So, | think we are at the

~ perfect place to say, “We have presented a very austere state
budget . . . We have people that have not had a raise in a number
of years, people who are making a lot less than they do in the
private sector or in local government, and we have teachers who
have not had a salary increase and they are some of the
lowest-paid teachers . . . in the country.”

Senator Care stated he applauds Senator James's efforts and “you would have
to be absolutely blind to not believe there is crisis in funding for public education
in Clark County.” He asked Senator James whether he has an opinion about
the appropriateness of looking at other tax revenues during the interim or in the
next legislative session, or whether this fixes everything. Senator James said
he is not saying this proposal is a fix for everything, and the Governor has made
public statements regarding the need to look at the long-term funding of the
state. :

Senator James said:

But . . . you have the secretary of state’s office, you have people
who are paying an $85-a-year fee . . . a fee that has not been
increased in a decade. Most of those companies, if they think
about it, probably wonder why they are paying such a low fee. We
have a place where we can fairly generate additional revenue, that
is all | am saying . . . It does not target any industries . . . Everyone
has been saying, “Let’'s make gaming pay.” Well, this makes
gaming pay; it makes everybody pay.
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Senator Porter said he concurs with what Senator James has said and can
-appreciate the challenges before education today. Many small business owners
are the ones they are trying to help through this legislation by improving
education and services to the community. But small businesses think the cards
are stacked against them because big businesses are represented by high-paid
lobbyists; small business is counting on the legislators to look after their
interests, and sometimes when the government thinks it is trying to help them,
it really is not. '

Senator Porter described the experience of a delicatessen owner whose costs
and fees for running her business and providing benefits for her employees are
increasing, and who is concerned about the graduated fee schedule proposed in
BDR 7-1547, which she read about in the newspaper. Senator Porter said if a
business owns a couple of cars and a small building and some inventory, that
business may be subject to a fairly high fee. Referring to Exhibit C, he pointed
out the $150 franchise fee for a $25,000 business is “0.06" percent of the net
worth, and to be fair in spreading out the fees, the franchise fee for a business
with a net worth of $51,200,000 should be $300,000, rather than the
$50,000 indicated. He asked Senator James how he came up with the fees
and whether he talked to some of the small businesses to find out who had
$100,000 in assets. Senator James said he looked at other states and at the
distribution of estimated net worth of corporations in Nevada to see where the
bulk would fall. He said he strongly considered the impact on small business,
and 87 percent of the corporations in Nevada will pay the minimum fee. They
will not get into the higher fee range unless their net worth goes up; this is a
net worth test, not an assets test, he said, and liabilities offset assets.

Senator Porter said he does not think the minimum fee can be categorized as
simply an increase of $65, because it would not be unusual for a small business
to have an inventory in vehicles and parts and equipment of $100,000 or
$200,000, and that would be an increase in the fee from $85 to $710,
according to the chart (Exhibit C). Senator James acknowledged that would be
correct for a net worth of $200,000, and Senator Porter said he believes the
small business is going to be hit the hardest. “When a big corporation goes
bankrupt, there is usually a nest egg, but when a small business goes bankrupt,
it is just in debt,” he said. He said he is very concerned the proposal being
presented is going to create a major hardship for those ma-and-pa businesses.
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Senator James said that is something that can be explored, but this is designed
to minimize the impact on the small businessperson.

Senator Porter stressed that he thinks somethingis being missed regarding the
small businessperson. Senator James noted he has not heard anybody saying
Nevada is not going to do something major to change the tax structure and the
tax burden. “It is not a question of if; it is a question of when. What we are
talking about now is crisis in the funding of the state budget, a fee that has not
been increased in 10 years, and an equitable way in which to increase that fee
and distribute the burdens fairly among those people who have the ability to
pay,” he said. He said he welcomes suggestions, but the endeavor here is to
ensure the people who have the ability to pay an increased fee are paying it and
the wealthiest are paying the largest fee.

Senator Washington said there are issues concerning projects such as the
Henderson State College with $150 million to be voted on and contended with.
“Is that on the table as well now; are we going to take a look at that and say
- maybe we cannot afford it at this time?” he asked. Senator James said he
thinks there is a “mini-fundamental” review taking place in light of the potential
for necessary cuts, and the level of funding that can be given to Henderson
State College in this budget is a matter still to be considered. He said he would
not like to see the project die, but he hopes the level of funding would be
‘considered along with other pressing needs in the state.

Senator Washington pointed out state workers are making the same appeal for a
raise as teachers, and legislators need to balance the needs of state workers,
teachers, and other considerations. He said he is trying to take a look at the
“big picture.” Senator James said he did not know what to say, except state
workers are slated to receive a long-awaited and well-deserved raise.

Senator James, addressing Senator Porter’s concerns, said those people who
conduct business as sole proprietors and do not take advantage of the limited
liability offered, or other benefits of incorporation, do not experience any fee
increase under BDR 7-1547. Sole proprietors who report a substantial net
worth on their federal income tax are the only ones who will be impacted by a
modest increase in fees, he said.
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Senator James resumed chairmanship of the committee and invited other
witnesses to speak. ’

Michael J. Bonner, Concerned Citizen, Attorney, stated Senator James had
asked him to look into a provision to include in BDR 7-1547 to make Nevada a
‘more attractive place in which to domicile a business entity, and he suggested a
provision for liability limitation. He said: .

When we look to enhance the attractiveness of Nevada as a place
in which to incorporate, we have to recognize . . . businesses

- outside of the state are going to consider and be counseled on a
place in which to incorporate. Typically, they are going to be told,
“either the state in which you do business, or Delaware.” The vast
majority of business entities, as they . . . become public, seasoned
companies, are going to Delaware. When we look at our Nevada
corporate business statutes, we have to recognize that, due to a
variety of factors, if it is Delaware versus home state versus
Nevada, if it is a tie . . . if the corporate laws of those jurisdictions
are equally favorable . . . typically, they are going to select
Delaware. That is just the way it is; that is a part of the business
practice in which we operate . .. - '

The reason for that [is] Delaware has a long history of developing
corporate law. It has a court that is recognized as the leading
court for jurisdiction in this country; it has a seasoned bar . . . The
companies that come to us that are being counseled by investment
bankers are often just arbitrarily recommended to incorporate in
Delaware. So, when you look at Nevada as a choice, frankly, we -
have to be better than Delaware. We do not want to do things
that will encourage less desirable businesses, because that is not in
our best interests. But, what we want to do is give boards of
directors and corporate officers, and investment bankers and those
who counsel them, an opportunity to say, in Nevada there is this
element that may not be present in those other jurisdictions.
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Mr. Bonner continued:

In the bill draft before you are a couple of things that have been
added with that in mind . . . Boards of directors, in addition to just
running the corporation, have to consider a couple of items in
selecting a corporate domicile. Those things include the layers of
protection that are available to them, the predictability of legal

standards with which they will be faced . . . and they are given a
variety of considerations to look at. We know that virtually every
state now has a form of director . . . liability protection . . . Most

states have indemnification, and we know the marketplace allows
directors and corporations to purchase director and officer liability
insurance . . . :

Directors who come on the boards of publicly-traded companies
typically are very successful businesspeople in their own right,
They have, typically, large assets; they usually have been
-extremely successful and are being asked to go on a board of
directors because of their expertise, their business acumen, [and]
because of the things they can truly bring to a corporation’s board
to enhance the activity of the board in the best interests of the
stockholders. As Senator James said earlier, should they have to
do that at the risk of their personal assets being placed on the line.

Mr. Bonner stated, in looking at those issues, a corporation wants predictability,
and if Nevada can enhance the liability protection for them and strike the proper
balance to not protect those who have participated in a criminal activity or
fraud, the State will go a long way to making Nevada an attractive place in
which to incorporate. He explained, when he reviewed the bil| draft, he looked
at a couple of other corporate statutes to see what is out there. As an
example, he said Maryland has some attractive features in its corporation
statutes. He pointed out the states of Florida, Indiana, Maine, Ohio, and
Wisconsin have so-called self-executing statutes, meaning as a matter of
statutory law, liability protection is available.  Mr. Bonner explained this
contrasts with NRS 78.037, which allows a corporation to opt in or place a
charter provision in its articles of incorporation with the liability limitation. He
noted Ohio has a clear and convincing evidence standard in its statutes.
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Mr. Bonner opined Nevada already has a liability immunity statute “equal to, if
not better than, Delaware’s.” He declared it is better than Delaware’s because,
not only does it cover the liability of directors, but also of executive officers.

Mr. Bonner proposed a new subsection 7 be included in section 5 of the bill. He

said it introduces a clear and convincing evidence standard. He added it makes

deletions of certain provisions of NRS 78.037, basically for “housekeeping”

reasons, and because the provisions will become moot by this statute. He .
stated, “lt makes it an automatic statute, as opposed to an opt-in statute.”

Mr. Bonner suggested the proposal actually benefits the small “mom-and-pop”

operation and is less advantageous to a large corporation.

Mr. Bonner related, in 1987 the Nevada Legislature adopted NRS 78.037, which
allows corporations to place in charter a provision of immunizing directors and
officers from personal liability. He stated he has probably seen thousands of
corporations since 1987, and he can think of only one instance in which a
corporation charter did not have that provision because it was, essentially, a
small business that apparently did not have the funds to seek legal counsel, He
said they formed it based on some office supply form, and missed the director
and officer protection. |

Mr. Bonner said:

There is also language that has been added to NRS 78.138 that
merely clarifies what we clearly believe is existing law . . . Further,
there are essentially mirroring changes suggested to [NRS] 78.300
. . . Presently there is a question as to whether there is a different
culpability standard in [NRS] 78.300; this will make the culpability
standard the same. [NRS] 78.300 also has a change in the statute
of limitations, reducing that to 2 years from 3 [years]. Nevada is
presently one of only thirteen states that has a longer than 2-year
statute of limitations on the payment of dividends; therefore, we
are actually in the minority.

Mr. Bonner noted section 1 of the bill draft request has proposed language
which will codify existing Nevada case law on the so-called “alter ego doctrine,”
or “piercing the corporate veil.” He surmised it offered great advantages that
can benefit Nevada as a corporate domicile. Essentially, he said, in looking at
the doctrine of piercing the corporate veil, traditionally case law is consulted.
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He opined the ability of Nevada to provide objective and predictable standards
for corporations to evaluate the risk under the alter ego doctrine makes this
provision very attractive to corporations considering a domicile in Nevada. He
explained it essentially codifies existing case authority, with modifications, and
imposes a clear and convincing evidence standard, which “raises the bar” on
the evidence necessary for a fraud finding.

Mr. Bonner concluded:

In short, as a counsel who often is asked by corporations and their
boards, “Why Nevada versus Delaware” . . . we think the work this
body has done for many years has taken us a great way toward
making Nevada a more attractive domicile, [and] we have to make
it an objectively determinable more beneficial place .in which to
incorporate. :

Senator Washington asked why the statute of limitations was changed from
3years to 2 years, and how the new language in section 11 will work.
Mr. Bonner replied NRS 78.300 deals with the payment by a corporation of
distributions or dividends that violate Nevada statute. If a board of directors
authorizes a dividend in violation of that statute, there can be personal liability
on the part of the directors, he said. The changes provided for in section 11
would eliminate the confusion that exists regarding the proper standard for
liability, he said. Concerning the statute of limitations change, he said it would
bring Nevada in line with the majority of jurisdictions.

Senator Care expressed concern the enhanced protection for officers and
directors may come at the expense of a third party. He asked Mr. Bonner what

- other acts an officer or director could currently be liable for in Nevada for which

that officer or director would not be held liable if this bil should become law.
Mr. Bonner answered,

Nevada Revised Statutes 78.037, which is the law we have today,
essentially has the immunities from personal liability that the new
proposal will have. The distinction between the law today and the
proposal is that this will be self-executing, meaning a corporation
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will not have to adopt an amendment to its articles of
incorporation; and, it imposes a higher evidentiary standard, the
clear and convincing evidence standard versus a preponderance of
the evidence standard. But, | believe that the actual language in
the proposal does not increase the actual immunity of liability. We
have essentially taken what was in NRS 78.037, moved it into the
new section, [with] two significant changes: (1) the clear and
convincing evidence standard, and (2) making it an automatic
statutory provision as opposed to a charter opt-in provision . .. If a
corporation had that provision in its articles of incorporation, there
would not be a difference . . . What would be different is that, if a
lawsuit were brought, there would be a higher proof standard that
a plaintiff would need to bring to establish liability, and the
establishment of that liability would be dependent on proving
intentional misconduct or fraud.

‘Senator Care said his question actually had to do, not with section 4, but with

U ‘ section 2, subsection 1, paragraph. (b), ‘which says, “A court of competent
jurisdiction finds by clear and convincing evidence . . . ” He asked, “By ‘court
of competent jurisdiction,’ does that become a matter of fact or a matter of
law? Is this something for a jury to determine, or is there some sort of pretrial
procedure through which the court has to determine . . . whether, in fact, these
elements can be established?” Mr. Bonner replied the reference to a court of
competent jurisdiction means a finding, as in any litigation, as to whether the
jurisdiction of a given court is proper. He said, “As to the rest of the language
in the statute . . . the intent is to say that once you get past the jurisdictional
element, the burden of proof to establish the piercing of the corporate veil
would be a clear and convincing evidence standard.”

Senator Wiener commented clear and convincing evidence is a high standard,
and she asked how many states have that standard. Mr. Bonner said he had
not surveyed every single state, but from the information prepared for him, Ohio
has the clear and convincing evidence standard. He added, Delaware does not,
so Nevada would be one of the few states, “maybe only one of a couple, that
would have a clear and convincing evidence standard on this particular issue.”

Senator Care asked whether the statute of limitations becomes 2 years for all
causes of action on the date the bill becomes effective, even for causes of
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action committed somewhere between the 2- and 3-year period. “Is somebody

out of luck?” he asked, and Mr. Bonner replied he did not know the answer.
- Senator James said they would get an answer.

Senator Washington asked whether clear and convincing evidence is the
~standard of proof the court must find for liability of a corporation pursuant to
section 2, subsection 2, and Mr. Bonner replied it is.

Senator James, responding to Senator Care’s earlier question concerning the
effective date of the bill with regard to the 2-year statute of limitations, stated
the intention is for BDR 7-1547 to be prospective. “You cannot have the
standard applicable to pending proceedings ... We should have the legal
department redraft this,” he said. Bradley A. Wilkinson, Committee Counsel,
pointed out that the question is addressed in section 65, and it is not addressed
in the way Senator James said he would like it to be. Senator James said he
would like it to be changed so that the bill’s provisions apply only to cases filed
on or after the effective date. '

Craig Tompkins, Concerned Citizen, stated he is CEO and President of Craig
Corporation, and Vice Chairman, Citadel Holding Corporation and Reading
Entertainment. He said Craig Corporation is a New York Stock Exchange
company, but most of its operations are conducted through other companies,
some of which are also publicly traded companies, and his companies have
recently gone through the process of choosing a new corporate venue.

Mr. Tompkins said a couple of years ago his companies undertook a study to
determine whether it made sense to continue to keep all the companies in
- Delaware. He noted there were concerns regarding staying in Delaware for a

couple of reasons, one being it had gotten quite expensive to be a Delaware
corporation. He said: :

We had “maxed out” on two of the companies, which is $150,000
apiece, and we were coming close . . . to maxing out in the third.
So, we were currently at $350,000 a year and we were looking at
being at $450,000 a year. The second thing was that it did not
seem to us that Delaware had kept up with what was going on in
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other parts of the country and the world in terms of trying to
balance the needs of corporate directors trying to make decisions
in an uncertain world . . . So, we were also looking for a state
which could afford a balancing of those concerns.

Mr. Tompkins related the corporations ultimately selected Nevada. He said the
group liked Nevada because of the very low fees required. Although the
committee is considering, here today, an increase in those fees, he said, the .
fees being discussed are still quite modest compared with the Delaware
standard. He stated, “We like the fact that under Nevada law, directors are not
automatically subject to lawsuits in Nevada . . . ”

Mr. Tompkins continued:

We like the provisions of the Nevada code, which afford greater
protection in terms of using a willful misconduct standard, and we
think it is a good idea to allow that across the board and also to
allow the clear and convincing evidence standard. Let me talk
briefly as to why that is. ‘

In addition to sitting on the boards of our 3 companies, | am also a
director of G & L Realty [Corporation], a . . . real estate investment
trust; and | am on the board of directors of Fidelity. Federal Bank
. . . As a lawyer with Gibson, Dunn & Crutcher . . . | had a lot of
experience in advising boards of directors involved in both
day-to-day and ordinary transactions. Your average director . . .
typically attends a meeting every month or so. The compensation
varies from company to company; oftentimes it is around . . .
$25,000 a year for your average company . . . For most of us, it is.
not like we are involved everyday in the day-to-day operation of the
company . . . Unfortunately, over the last several years, we have
become, increasingly, targets of plaintiffs’ lawsuits. Yes, it is true
that it is only infrequently that liability comes home to roost; most
of these cases end up being settled . . .

But . . . you get sued; you get named personally in a complaint . . .
What this [bill] does is help even the playing field. It means that
when a plaintiff's counsel is thinking about whether or not to sue
the directors, that plaintiff's counsel needs to take into account
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what it is that he is going to have to establish, what it is he is
going to have to prove . . . When you use a willful misconduct kind
of statute or a fraud kind of standard, then the person really has to
plead what it is you did wrong. “Right now, in Delaware, they do
not plead what you did wrong; they just plead that something
might go wrong . . . It costs us money to defend these lawsuits, it
can adversely affect your credit, [and] it can affect your i
perception.  Another thing it does is, because the amount of
damages alleged are so large, and because directors are only :
human, when your counsel says, “l can settle this case for

$600,000,” of which $547,000 goes to the lawyers, your attitude

is [to settle] . . . It does not relieve the company from liability; it

does not interfere with any equitable relief . . . But, should [a

~director] be liable for $10 million, $20 million, $30 million because

of an honest mistake?

Mr. Tompkins said piercing the corporate veil is-a very uncertain area. What
b 4 has been suggested for Nevada is to take the case law, he said, so people
looking at Nevada do not have to read a lot of cases to try to ascertain whether
the law is current. They will be able to look right at the statute, he asserted.
And, he noted, the statute would address much uncertainty. Mr. Tompkins
pointed out companies most vulnerable are the small companies. He explained
the courts typically looked at case law to determine whether a person followed _ %
all the corporate formalities, such as whether the right minutes were kept; :
whether there was a separate board of directors; and whether there were
~ always separate bank accounts. :

Mr. Tompkins stated he has a chief financial officer whose job is to make sure
those things get done. He reiterated it is the small business owners who have
incorporated specifically to protect their individual ‘assets who are the most
vulnerable to having the corporate limitations on liability set aside because they
did not follow the proper formalities.

Chairman James interjected, “So, the notion js that a small business owner
decides to incorporate and forgets to keep his annual meeting minutes
up-to-date, he is not as careful as he should be and there may be some
commingling of assets or commingling of the books . . . These kinds of things
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occur, and those are not, alone, under this statute, a predicate for disregarding
the corporate veil and the limited liability protection. He has to be, in addition,
~under this language, utilizing the corporation to perpetrate some kind of fraud.”

Chairman James commented he did not suppose piercing the corporate veil
comes up very often as an issue for large corporations.  Mr. Tompkins
responded that with subsidiaries there is a significant amount of uncertainty,
but if this statute is passed, there will be a greater level of certainty for
corporations.

Senator Care asked Mr. Tompkins to describe the kinds of corporate acts for
which an officer or director should not be named as a defendant in a lawsuit.
He said he would not want to give his constituents the impression because a
business is willing to pay more money to incorporate in Nevada, it will get to
“walk, scot-free.”

Mr. Tompkins replied:

Most of the problems occur not in terms of the corporation acting
as a corporation, because directors typically are not directly liable
for the acts of the corporation. For instance, if a corporation sells
a defective product, it is the corporation that is sued:; it is not the
director. If a corporation pollutes a river, it is the corporation that
is sued; it is not the director. Where director liability really comes
in is in terms of mergers, acquisitions, issuances of stock . . . They
are shareholder derivative suits that we are concerned about. So, |
do not see that this has much, if any, effect at all in terms of
whether a director would be liable to a consumer group or to a
member of the public. What | see it doing is making it less likely
that, in an extraordinary corporate transaction, the director will be
caught up in the litigation, unless the plaintiff's lawyer actually has
some evidence or some probable cause to believe that director has
actually acted wrongfully,

Senator Care said, “| think the public needed to hear that.”
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Chairman James asked John Fowler to expound on the status of the Nevada
laws in relation to Delaware laws, and the work done in prior sessions.

John P. Fowler, Chairman, Executive Committee, Business Law Section, State
Bar of Nevada, explained the history of the Business Law Section’s involvement
with corporate statutes: ‘

In 1990, a firm | was then with was hired by Secretary of State
Frankie Sue Del Papa to revise Nevada’s corporate law. That study
of Nevada corporate law, about a 350-page book, contained
'specific statutory suggestions for changes to Nevada corporate law
. . . [in order to] try to become a competitor with Delaware and
other states in ease of corporate convenience . . . Following that
study, in 1991 a bill was written that was worked on by members
of the then business law committee of the state bar, and worked
over considerably by the Legislature itself, and it became a bill
which started us on the road to improving Nevada’s corporate laws
for the entire country to use . . . Every session since, since 1993
and forward, the business law section has created a bill to improve
Nevada’'s corporate and limited liability company statutes . . . It is
an accomplishment that, | think, has taken us quite far . . . That
and . . . the fact that we have retained a situation where there is
not corporate or personal income tax, and the fact that the
secretary of state’s office has worked mightily to keep up and to
be a customer-friendly office, as opposed to the archetypal
governmental bureaucracy. '

We now have a substantial national presence in the corporate law
world that brings real benefits to the state [and] it makes it easier
for those doing business in the state to use our own state laws. It
makes it easier for investment bankers . . . and those companies
with assets that they can move to the state, to move them here
and use our corporate statutes . . . '

In the 1999 Session, Senate Concurrenit Resolution (S.C.R.) 19 [of
the Seventieth Session] was passed, which created a special
subcommittee that studied ways to improve corporate governance
.+ . and [establish] a business court.
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SENATE CONCURRENT RESOLUTION NO. 19 OF THE SEVENTIETH SESSION:
Directs Legislative Commission to conduct interim study of methods to
encourage corporations- and other business entities to organize and
conduct business in this state. (BDR 534)

Mr. Fowler stated the S.C.R. 19 of the Seventieth Session committee work
resulted in a number of bills, among them S.B. 561 and actions by the Nevada
Supreme Court to create a business court in both Clark County and Washoe
County.

SENATE BILL NO. 51: Makes various changes pertaining to business
associations. (BDR 7-255)

Mr. Fowler continued:

It has been a long history and a long effort, and it has to be
continued; it is not something that can stop, because the corporate
‘world does not stop. New processes, new kinds of ways of doing
transactions come about and require a change in corporate and
limited liability company statutes . . . | believe . . . the bill ...
shows a further movement in this direction, to make Nevada a
friendly place for a corporation to put its charter and to do
business.

Chairman James noted, in S.C.R. 19, John H. O. La Gatta, Lobbyist,” Catamount
Quantum LLC, had proposed the creation of a different kind of fee structure,
“and that was the only part we did not do, and is what is contained here. It is
not exactly his proposal, but it is a permutation of it, and that is how this is a
whole package [and] how John envisioned the outcome of it.”

Chairman James asked Dean Heller, Secretary of State, to discuss issues related
to his office, fee adjustments included in BDR 7-1647, and the role of resident
agents. Mr. Heller stated his office has been a significant source of revenue for
the state, and the studies and efforts made over the last 10 years have worked.
He said the secretary of state’s office has grown 10 to 15 percent per year,
from approximately 5,000 corporate annual filings 10 years ago to
approximately 50,000 today. He noted the average individual on the staff
earned about $100,000 in revenue 10 years ago, and today each individual is
earning about $350,000 in revenue for the state.

PA001998 .
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Mr. Heller said among the biggest clients in the secretary of state’s office are
the resident agents. He stated: .

[They] do a tremendous service for the state of Nevada. They
work very hard in advertising the corporate services we provide
. . . It was to everybody's benefit to bring them into the office . . .
We probably had a half dozen or eight resident agents in the office,
and they probably represented somewhere between 50,000 and
60,000 corporations here . . . and you asked them to give us an
alternative . . . and they did discuss some of the filing fees with
the office that had not been raised for 10 years and what we could
do to raise some of these fees and still remain competitive . . . So,
the filing fees and the changes, most of them came through their
recommendations. A couple of them were reduced. It took some
effort on our part, and one of the fees we did reduce was the
annual fee . . . | anticipate our growth will continue. | think we will
see a shift in the quality and the quantity of the kind of business
we do . . . but, overall, | think this proposal takes us forward.

Chairman James said one of the things the resident agents pointed out is often
people start a company and need an entity within which to create the start-up
business, which may have a minimal, or even negative, net worth. That is the
reasoning behind the fee schedule proposed in BDR 7-1547, he said. “So,
people who are start-up companies or small businesses, or people who just
want to get their entity going, are going to pay the minimum filing fee of $150,
which they [the resident agents] represented was something they could
aggressively market,” he said.

Mr. Heller added,

As you struggle with the policy issue here, of course we sfruggle

with the administrative end of this . . . You have requested, and
we are preparing, [information regarding] what the fiscal impact
will be on our office . . . I think it will be a minimal increase. You

are looking at our office, under this proposal, going from $22
million a year in revenue to somewhat over $60 million, or
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$130 [million] for the biennium. | think we can move forward with
a minimal increase of six to eight additional employees in the office
in order to handle this increase and the change in structure and the
way we process some of this paperwork.

Chairman James said it is closer to $85 million or $87 million from the secretary

‘of state’s office, because what the Legislative Counsel Bureau (LCB) did in its

projections was run just the corporations under Chapter 78 of NRS, which
would generate $562 million. He said that does not include 40,000 other kinds
of entities that would be on the same schedule. He stated, “[The] LCB did that
to leave it at a conservative projection; then the $52 [million] plus the $13
[million] from the additional fees, that is $65 million. It is a very conservative
number . . . It accounts for absolutely no growth.”

Senator Washington said he is concerned about start-up businesses of single
women and minorities, and asked whether this proposal would become a
hindrance or disincentive for them. Mr. Heller said the proposed fees were kept
as low as possible, with these people in mind. This is not a new tax or a new
fee; it is an increase in the filing fee for the annual list of officers, he said. He
said a lot of proposals have been on the table, including a business tax proposal,
all of which were rejected so people desiring to establish businesses in Nevada
would not be faced with all sorts of fees. Mr. Heller pointed out, generally,
liabilities are higher than assets for start-up companies, and this proposal is
based on net worth.

~ Senator Porter echoed Senator Washington’s concerns, saying he wanted to

make sure Nevada is a place where not only the rich can get incorporated. “A
lot of these smaller companies do not have major liabilities,” he said, adding,
“They really kind of ‘pay as you go,’ because they cannot afford the debt.”

Senator Care asked whether financial records submitted to the secretary of
state’s office could be kept confidential. Chairman James responded the office
can have the information remain confidential. '

Senator McGinness asked whether the secretary of state’s office has some sort
of due process in place for determining net worth pursuant to section 31,
subsection 4, of BDR 7-1547. Mr. Heller said his office is currently ministerial
and accepts documents filed and signed under penalty of perjury, and would
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have to put the language of the bill into place administratively. Chairman James
stated whatever process the secretary of state’s office puts into place would

certainly comply with applicable procedural requirements, due process, and the
rights of taxpayers.

-There being no further business, the meeting was adjourned at 11:05 a.m.

RESPECTFULLY SUBMITTED:

;/ :
Carolyn Alfffree,

Committee Secretary

APPROVED BY:

///M/%

Senagtéf (Mark A.Aa/m{s,}C'airman

DATE: D -Po- 0
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Franchise Fee Examples
If the Net Worth The Annual Franchise
Attributable to Nevada is: Fee is:
$25,000 » $150 About 87% of corporations registered in
. 1 Nevada will pay minimuom fee.
$40,000 $150
$50,000 - $185
$100,000 _ $360
$200,000 | $710
$400,000 $1,410
$800,000 o $2,810
$1,600,000  $5,610
$3,200,000 $11,210
$6,400,000 $22,410
$12,800,000 | $44,810
$25,600,000 $50;000 Less than 500 corporations registered in ‘
Nevada will pay maximum fee.
$51,200,000 $50,000
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U The distribution of the franchise fee burden, based on assets in Nevada,
is expected to be as follows:

> 50 percent of the additional franchise fees are to be paid by the
largest 4/10ths of one percent of Nevada’s businesses registered
with the Secretary of State.

> 75 percent of the additional franchise fees are to be paid by the
largest 2.5 percent of Nevada’s businesses registered with the
Secretary of State.

> 85 percent of the additional franchise fees are to be paid by the

largest 10 percent of Nevada’s businesses registered with the
Secretary of State.
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Franchise Fee Estimate by Asset Size

_ Estimated Estimated 3
Estimated Estimated  Nevada Nevada Net  Estimated

Slze of Total Assets |Nevada Nevada Net Corporation Worth Per New Tax

{000's) Assets Worth s Corporation  Revenue
Total 231,207,565 79,471,096 131,882 602,591 52,040,532
Zero Assets 0 0 8,813 0 569,821
$110 $25 514,803 -122,731 88,062 -1,803 4,424,029
$25 to $62.5 846,974 115,718 20,851 5,550 1,355,283
$62.5t0 $125 1,134,858 293,508 12,785 22,968 830,897
$125 to $250 1,537,241 445,884 ' 8,741 51,009 904,994
$250 to $1 250 4,833,120 1,386,988 9,370 148,017 - 4,151,674
$1,250 to $2,500 2,594,361 789,555 1,494 528,636 2,851,402
$2,600 to $6,250 3,438,598 1,043,192 889 1,172,880 3,584,468
$6.250 to $12,500 3,148,380 1,146,042 - 357 3,214,235 3,984,405
$12,500 to $25,000 4,346,571 1,854,514 244 6,787,038 5,772,461
$25,000 to'$62,500 8,833,573 3,868,709 . 224 17,275,342 11,197,200
$62,500 & Over 199,881,285 68,849,717 252 272,698,067 12,623,800
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Seventy-First Session
May 24, 2001

The Senate Committee on Judiciary was called to order by
Chairman Mark A. James, at 8:56 a.m., on Thursday, May 24, 2001, in
Room 2149 of the Legislative Building, Carson City, Nevada. Exhibit A is the
Agenda. Exhibit B is the Attendance Roster. All exhibits are available and on
file at the Research Library of the Legislative Counsel Bureau.

COMMITTEE MEMBERS PRESENT:

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Mike McGinness

Senator Maurice Washington

Senator Dina Titus

Senator Valerie Wiener

Senator Terry Care

STAFF MEMBERS PRESENT:

Bradley A. Wilkinson, Committee Counsel
Allison Combs, Committee Policy Analyst
Barbara Moss, Committee Secretary

Chairman James opened the hearing by thanking everyone who had been
patient while following the process over the past few days, and he apologized
for canceling yesterday’s meeting. He said a number of individuals in the
Legislature had been working over the past several weeks to address issues
regarding the state budget and the critical needs in the education system.

The Senator indicated various plans and proposals had been offered to do the
right thing in terms of the budget and the education system, while at the same
time to do something innovative, consistent, and in the spirit of Nevada's
commitment to remaining a state that is business-friendly, encourages new
businesses, and will keep the economy vital and growing. Senator James
pointed out that was the spirit and intent of the plans offered in the committee
by himself and others in support of those issues in the past few days.
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Senator James said there had been discussions with the Governor, which had

been very positive. The Senator was pleased to inform everyone those.

discussions were reaching a happy conclusion. Senator James declared he
would defer to the Governor to make an announcement. He remarked members
of the committee, as well as other colleagues in the Senate and Assembly, were
a large part in reaching the conclusion. '

Continuing, Senator James indicated Bill Draft Request (BDR) 7-1547 (Exhibit C)
presented on May 22, 2001, was currently being redrafted and would be
introduced on the Senate Floor today. He said he would explain what the bill
would be, and what part it would play in the Governor’s overall plan to address
budget issues and critical needs in education.

BILL DRAFT REQUEST 7-1547: Limits common-law and statutory liability of

corporate stockholders, directors and officers and increases fees for filing
certain documents with secretary of state. (Later introduced as
Senate Bill 577.) -

Senator James explained the proposal to create a new graduated annual list
would be removed from the bill. He indicated the bill contained a number of
corporate filing fees for mergers and acquisitions, reinstatements of charters,
amendments of charters, and certificates, expediting fees for those who have
business transactions that are proceeding at a fast pace and need things
accomplished jn the Secretary of State’s office immediately. The Senator noted
all of these items in the prior BDR were being increased. He said that together,
over the biennium, these fees would raise, at a conservative estimate from the
Legislative Counsel Bureau (LCB), $30 million. With the processing of this
legislation, Senator James indicated the $30 million would become an integral
part of the Governor’s plan to address budget and education issues.

Although he did not wish to preview the Governor’s plan too extensively,
Senator James pointed out the $30 million that would emanate from this bill,
should it be processed by the Senate and Assembly, would go directly to
classrooms and students, and would save all vital programs. It would go to
textbooks, technology, music programs and sports programs. The Senator
emphasized there would be no elimination of music programs, sports programs,
or any other extra-curricular activities that were associated with schools in
Clark County, or elsewhere, if the legislation was passed and embraced the plan
that would be presented by the Governor.

PA002007
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In addition, Senator James said this money would be a great part of doing the
right thing for hardworking teachers, ensuring they receive the richly deserved
salary increase they have earned over the past years. He expressed hope the
Nevada educational system would become one of the best, rather than one of
the most struggling, in the country.

Further, Senator James indicated his intention was to allow the bill drafters to
complete the bill-drafting process, introduce the bill on the Senate Floor, refer it
back to the Senate Committee on Judiciary as the committee of jurisdiction,

hold a hearing on it tomorrow morning, and propose that it be processed in the
Senate immediately. '

Senator Porter said he would like to applaud the Governor and Senator James
for their efforts on behalf of all the members of the business and education
community, as well as the members of the Senate Committee on Judiciary and
the Legislature. He pointed out that Senator James summarized the bill quite
well. The Senator stated that, conceptually, the program appeared very friendly
to the state of Nevada, and was all inclusive. He said it appeared to do exactly
as Senator James mentioned, and placed desperately needed dollars in
classrooms and programs—from music to sports—and also to those
hardworking teachers.

Further, Senator Porter expressed a grave concern shared by Senator James and
other members of the committee, which was the impact on small businesses.
He pointed out this has been a very fluid process and all angles have been
perused in order to do all the right things for all the right reasons. Senator
Porter expressed appreciation for the hard work of Senator James and staff on a
win-win effort on behalf of the state of Nevada.

In conclusion, Senator James said the bill would be introduced on the Senate
Floor today, and he anticipated other ideas being brought forward as the hearing

process unfolded. He expounded this was a great start and would meet many

of the state’s challenges.

Senator Titus indicated she is glad a solution to the problem had been found.
She said the approach was one that needed to be studied and she was
optimistic about it. The Senator indicated several weeks ago Senator Schneider
introduced a bill calling for funding of education that would at least meet the
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national average. She noted there was no funding mechanism in the bill, but it
was a move to at least address why it has not been done, and seek sources of

‘revenue to make it possible. ‘Senator Titus said the Democrats followed it up

with a letter to the majority leader requesting full-blown hearings to look at all
the different kinds of things. To Senator James she stated, “We are very
pleased there was a response from the Governor and the majority leader, and
we are very happy to work with you. We commend you for all you have done
and look forward to making this happen.”

Senator James thanked Senator Titus for her positive comments. In addition, .

he thanked the number of people in Las Vegas who were concerned about
education, including Moms, Dads, teachers, and the Parent and Teacher
Association (PTA) members, who had gathered during the last couple of days.
He expressed thanks for their support to the committee in pursuing these
matters and expressed regret they were unable to testify. Senator James noted
today the committee’s time was being utilized to make this announcement.
Tomorrow there would be a hearing after the bill was introduced and received a
number, and then everyone would have an opportunity to review it and provide
their comments. He said at that time everyone would be able to review and
digest what, in his opinion, was a “tremendous” plan that would be presented
by the Governor and on his schedule at the appropriate time tomorrow.
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There being no further business to come before the committee, Senator James
adjourned the hearing at 9:32 a.m.

RESPECTFULLY SUBMITTED:

Barbara Moss, S~
Committee Secretary

APPROVED BY:

Wi AL

Senator Mark /X./J@s, Chairman

C

DATE:  G-<¢-0y
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2/3s Vote Required - §§ 3. 8,9, 13, 14, 15, 16, 17, 18, 19, 23, 24, 25, 28, 29, 30, 31, 32, 33, 34, 35, 37, 38, 39, 40, 42,
43, 44, 45, 47, 48, 49, 50, 51, 53, 54, 55, 56, 58, 59, 60, 61, 62 .

SUMMARY—Limits common-law and statutory liability of corporate stockholders, directors

and officers and increases fees for filing certain documents with secretary of state.

(BDR 7-1547)

FISCAL NOTE: Effect on Local Government: No.

Effect on the State: No.

AN ACT relating to business associations; limiting the common-law and statutory liability of the
stockholders, directors and officers of a corporation; increasing the fees for filing
certain documents with the secretary of state; and providing other matters properly

relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:
Section 1. Chapter 78 of NRS is ﬁereby amended by adding thereto the provisions set forth
as sections 2 ahd 3 of this act.
Sec. 2. 1. Except as otherwise provided by specific statute, no stockholder, director or
officer of a corporation formed under the laws of this stdte is individually liable for a debt or

liability of the corporation, without regard to whether a court determines that the stockholder,
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director ;)rb officer should be consi&ered the alter egé of the corpbration or that the corpbrate
ﬁctién of a separate entity sﬁould be disregarded for any other reason, unless:
“(a) Otherwise provided in an.agreement to which the stockholder, director or officer is a
party; or
(b) A court of competent Jurisdiction finds by clear and convincing evidence that:

(1) The corporation is influenced and governed by the stockholder, director or officer;

(2) There is such ?mitiy ~of interest and ownership that the corporation and the
stockholder, director or officer are inseparable from each other; and

3 )‘ Adherence to the corporate ﬁction of a‘sepal.'ate éntity would sanction Jraud.

2. For a court to make a finding in satisfaction of subparagraph (3) of paragraph (b) of

subsection 1, the court must find that the stockholder, director or officer has committed fraud

in connection with the debt or liability of the corporation
Sec. 3. 1. Except as otherw:se provided in this section, the fee for filing the initial or
annual list required to be paid pursuant to NRS 78. 150 must be determmed as follows:
If the amount of the net worth of the corporation in Nevada is:
Not more than $40,000 ............... 8150
More than $40,000 $150, plus an amount equal
to 0.35 percent of its net
worth in Nevada in excess of
$40,000

2. The maximum fee that may be charged pursuant to this section is $50,000 per year.

Y IR
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3. To determine the net worth of a corporation in Nevada for the purposes of this section,
the dollar amount of the assets of the corporation that are situated in or allocated to this state

must be divided by the dollar amount of the total assets of the corporation, and the result of

that calculation must be multiplied by the dollar amount of the total net worth of the

cofporatio;_z. |

4. If the secretary of state determines that the amount of any fee paid pursuant to
subsection 1 is not based on the t‘rué net worth of the corporation in Nevada, fze may compute
and detérmine the amount required to bé paid upon the basis of:

(a) The information required to be filed pursuant to NRS 78.150; and

(b) Any other information obtained by the secretary of state from any source.

5. In addition to any ofher penalty provided by law, any corporation that fails to pay the
fee provided for.in this section is liable for the payment of a penalty equal to treble the
difference between the amount paid and the amount that was required to be paid by this
section. | |
....Sec..4. NRS 78.037 is hereby amended to reéd as follows:

- 78.037 The articles of incorporation may also contain f

. . . . .
1 A nravician alisedmoeia g o f3o ey narsonal-Jiabilitveaf o divactoe me afficartatha
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—=2—Any} any provision, not contrary to the laws of this state ffos} :

I. For the management of the business and for the conduct of the affairs of the corporation

2. Creating, defining, limiting or regulating the ‘powers of the corporation or the rights,

powers or duties of the directors, fand} the officers or the stockholders, or any class of the

stockholders, or the holders of bonds or other obligations of the corporation fergevesning} ; or |

3. Governing the distribution or division of the profits of the corporation.
Sec. 5 NRS 78.138 is hereby amended to read as follows:
78.138 1. Dir_ectofs and officers shall exercise their powers in good faith and with a view
to tﬁe interests of the corporation. | |
2. In performing their respective duties, directors and officers are entitled to rely on

information, opinions, reports, books of account or statements, including financial statements

and other financial data, that are prepared or presented by:

~....(a).One or more directors, officers or employees of the corporation reasonably believed to be

~ reliable and competent in the matters prepared or presented;

(b) Counsel, public accountants, financial advisers, valuation advisers, investment bankers

or other persons as to matters reasonably believed to be within the preparer’s or presenter’s

professional or expert competence; or

I

*

A
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PA002044 9




10
11
12
13
14
15
16
17
18
19

20

(c) A committee on which the director or officer relying thereon does not serve, established
in accordance with NRS 78.125, as to matters within the committee’s designated authority and
matters on which the committee is reasonably believed to merit confidence,
but a director or officer is not entitled to rely on such information, opinions, reports, books of
account or statements if he has knowle.dge concerning the matter in question that would cause
reliance thereon to be unwarranted.

3. Directors and officers, in deciding upon matters of business, are presumed to act in good
faith, on an informed basis and with a view to the interests of the corporation.

4. Directors and officers, in exercising their respective powers with. a view to the interests of
the corporation, may consider: |

(a) The interests of the corporation’s employees, suppliers, creditors and customers;

(b) The economy of the state and nati_dn;

(c) The interests of the community and of society; and

(d) The long-term as well as short-term interests of ;he corporation and its stockholders,

including the possibility that these interests may be best served by the continued independence of

~ the corporation.

5. Directors and officers are not required to consider the effect of a proposed corporate
action upon any particular group having an interest in the corporation as a dominant factor.
6. The provisions of subsections 4 and 5 do not create or authorize any causes of action

against the corporation or its directors or officers.
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officer; and - . o

7. Except as otherwise provided in NRS 35.230, 90.660, 91.250, 452.200, 452.270, 668.045

and 694A.030, a director or officer is not individually liable for any damages as a result of any

act or failure to act in his capacity as a director or officer unless it is proven by clear and
convincing evidence that:

(a) His act or failure to act constituted a breach of his fiduciary duties as a director or

(b) His. breach of those duties involved intentional misconduct, fraud or a knowing
violation of law.

Sec.. 6. NRS 78.150 is hereby amended to read as follows:

78.150 1. A corporation organized under the laws of this state shall, on or before the first
day of the second month after the filing of its articlés of incorporation with the secretary of state,
file with the secretary of state a list, on a form furnished by him, containing:

(a) The name of the corporationg

(b) The file number of the corporation, if known;

- (c).The names and titles of the president, secretary, treasurer and of all the directors of the

corporation;

(d) The mailing or street address, either residence or business, of each officer and director

listed, following the.name of the officer or director; fard}

(¢) The total assets of the corporation as reported on its federal income tax return for the

preceding calendar year;

Y
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() The amount qf its assets reported pursuant to pardgraph (e) that are situated i‘n or

allocated to this state; |
" (g) The total net worth of the corporation as reported on its federal income tax return Sfor

the preceding célendar year; and

(h) The signature of an officer of the corporation certifying that the list is true, complete and
accurate.

2. The corporation shail annually thereafter, on or before the last day of the month in which
the anniversary date of incorporation occurs in each year, file with the secretary of state, on a

form furnished by him, an amended list containing all of the information required in subsection

. L

3. Each list required by subsection 1 or 2 must be. accompanied by an affidavit that the

corporation has complied with the provisions of chapter 3644 of NRS.

4. Upon filing fa-tist-of-officers-and-directors:} the list required by subsection 1 or 2, the

corporation shall pay to the secretary of state fa-fee-0£$85-

=4} the fee prescribed by section 3 of this act.

5. The secretary of state shall, 60 days before the last day for filing the annual list required

by subsection 2, cause to be mailed to each corporation which is required to comply with the

provisions of NRS 78.150 to 78.185, incluéivg,‘and section 3 of this act and which has not

become delinquent, a notice of the fee due pursuant to subsection £31 4 and a reminder to file a

list fof-officers-and-directors:} required by subsection 2. Failure of any corporation to receive a

notice or form does not excuse it from the penalty imposed by law,

- A
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53 6. If the vlist to be filed pursuant to the provisions of subsection 1 or 2 is defective in
any respect or the fee required by subsection {3-ee7} 4 or 8 is not paid, the secretary of state may
return the list for correction or payment.

[63 7. An annual list for a corporaiion not in default which is received by the secretary of
state more than 60 days before its due date shall be deemed an amended list for the previous year
and does not satisfy the requirements of subsection 2 for the year to which the due date is
applicable.

F+} 8. If the corporation is an association as defined in NRS 116.110315, the secretary of
state shall not accept the filing required by this section unless it is accompanied by cvidenée of
the payment of the fee required to be paid pursuant to NRS 116.31155 that is provided to the
éssociation pursuant to subsection 4 of that section.

Sec. 7. NRS 78.155 is hereby amended to read as follows:
78.155 If a corpbration has filed the initial or annual list fof-officers—and-directors-and
designation-of-resident-agent} in compliance with NRS 78.150 and has paid the appropriate fee

for the filing, the canceled check received by the corporation constitutes a certificate authorizing
it to transact its business within this state until the last day of the month in which the anniversary
of its incorporation occurs in the next succeeding calendar year. If the corporation desires a
formal certificate upon its payment of the initial or annual fee, its payment must be accompanied
by a self-addressed, stamped envelope.

Sec. 8. NRS 78.170 is hereby amended to read as follows:

I
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78.170 1. Each corporation required to make a filing and pay the fee prescribed in NRS
78.150 to 78.185, inclusive., and section 3 of this act which refuses or neglects to do so within

the time provided shall be deemed in default.

2. For default there must be added to the amount of the fee penalty of [$15-3 $50. The fee

and penalty must be collected as provided in this chapter.

Sec. 9. NRS 78.1_80 is hereby amended to read as follows:

78.180 1. Except as otherwise provided in subsections 3 and 4, the secretary of state shall
reinstate a corporation which has forfeited its right to transact business under the provisions of

this chapter and restore to the corporation its right to carry on business in this state, and to

~ exercise its corporate privileges and immunities_, if it:

" (a) Files with the secretary of state the list required by NRS 78.150; and
(b) Pays to the secretary of state: |
(1) The annual filing fee and penalty set forth in NRS {78-150-and} 78.170 and section 3
of this act for each year or portion thereof during which its charter was revoked; and
(2)A fee of {$561 8200 for reinstatement.
2. When the secretary of state reinstates the corporatibn, he shall:

(a) Immediately issue and deliver to the corporation a certificate of reinstatement authorizing

it to transact business as if the filing fee had been paid when due; and

(b) Upon demand, issue to the corporation one or more certified copies of the certificate of

reinstatement.
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3. The secretéry of state shall not order a reinstatement unlessv all delinquent fees and
penalties have been paid, and the revocation of the charter occurred only by reason of failure to
pay the fees and penalties.

4, If a corporate charter has been revoked pursuant to the provisions of this chapter and has
remained revoked for a period of 5 consécutivc years, the charter must not be reinstated.

Sec. 10. NRS 78.215 is hereby amended to read as follows:

78.215 1. A corporation may issue and dispose of its authorized shares for such
consideration as may be prescribed in the articles of incorporation or, if no consideration is so

prescribed, then for such consideration as may be fixed by the board of directors.

ba-usadta datarmina . 11
N IO Lo et TTITIT G L1342 TWAY l\l\-i\-‘lal\‘

—33 Unless the articles of incorporation provide otherwise, shares may be issued pro rata and
without consideration to the corporation’s stockholders or to the stockholders of one or more
ciasses or.series. An issuance.of shares under this subsection is a share dividend.

{43 3. Shares of one class or series may not be issued as a share dividend in respect of
shares of another class or series unless:

(a) The articles of incorporation so authorize:

(b) A majority of the votes entitled to be cast by the class or series to be issued approve the
issue; or |

(¢) There are no outstanding shares of the class or series to be issued,
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[5:1 4. If the board of directors does not fix the record date for determining stéckholdcrs
entitled to a share dividend, it is the date the board of directors authorizes the share dividend.

Sec. 11.  NRS 78.300 is hereby amended to read as follows:

78.300 1. The directors of a corporationvshall not make distributions to stockholders
except as provided by this chapter.

2. Ha} Except as otherwise provided in subsection 3 and NRS 78, 138, in case of any

pwillful-ergrossly-negligeat] wolatxon of the provisions of this section, the directors under whose

administration the violation occurred {—e*eeﬁ%%ese—wh&eaaseé-ehewésse{me_em%w

th
12823

érsseﬁi—m—be—emefed—eHeammg—ef—sae{:Hegeﬂg are jointly and severally liable, at any time

within £33 2 years after each violation, to the corporation, and, in the event of its dissolution or

12
B
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insolvency, to its creditors at the time of the violation, or any of them, to the lesser of the full
amount of the distribution made or of any loss sustained by the corporation by reason of the

distribution to stockholdersv.

.. 3._ The liability imposed pursuant to subsection 2 does not apply to a director who caused

his dissent to be entered upon the minutes of the meeting of the directors at the time the action

was taken or who was not present at the meeting and caused his dissent to be entered on

. learning of the action.

Sec. 12. NRS 78.7502 is hereby amended to read as follows:
787502 1. A corporation may indemnify any person who was or is a party or is threatened

to be made a party to any threatened, pending or completed action, suit or proceeding, whether

—-11--
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civil, criminal, administrative or investigative, except an action by or in the right of the

corporation, by reason of the fact that he is or was a director, officer, employee or agent of the

corporation, or is or was serving at the request of the corporation as a director, officer, employee
or agent of another corporation, partnership, joint venture, trust or other enterprise, against

expenses, including attorneys’ fees, judgments, fines and amounts paid in settlement actually and

- reasonably incurred by him in connection with the action, suit or proceeding if he faeted] :

(a) Is not lidble pursuant to NRS 78.138; or

(8) Acted in good faith and in a manner which he reasonably believed to be in or not opposed
to the best interests of the corporation, and, with respect to any criminal action or proceeding,
had no reasonable cause to believe his conduct was unlawful.
The termination of any action, suit or proceeding by judgment, order, settlement, conviction or
upon a plea of nolo contendere or its équivalent, does not, of itself, create a presumption that the
person is liable pursuant to NRS 78.138 or did not act in good faith and in a manner which he
reasonably believed to be in or not opposed to the best interests of the corporation, fand] or that,

with respect to any criminal_action or proceeding, he had reasonable cause to believe that his

~ conduct was unlawful.

2. A corporation méy indemnify any person who was or is a party or is threatened to be
made a party to any threatened, pending or completed action or suit by or in the right of the
corporation to procure a judgment in its favor by reason of the fact that he is or was a director,
officer, employee or agent of the corporation, or is or was serving at the request of - the

corporation as a director, officer, employee or agent of another corporation, partnership, joint

I
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venture, trust or other enterprise against expenses, including amounts paid in settlement and
attorneys’ fees actuﬁlly and rcasonabiy incurred by him in connection with the defense or
settlement of the action or suit if he faeted} :

(a) I.sj not liable pursuant to NRS 78.138; or

v(b) Acted_in good faith and in a manﬁer which he reasonably believed to be in or not opposed
to the best interests of the corporation.
Indemnification may not be made fdr any claim, issug‘or matter as to which such a person has
been adjudged by a court of competent jurisdiction, after exhaustion of all appeals therefrom, to
be liable to the corporation or for amounts paid in settlement to the corporation, unless and only
to the extent that the court in which the action or suit was brought or other court of competent
jurisdiction determines upon application that in view of all the circumstances of _the case, the
person is fairly and reasonably entitled to indemnity for such expenses as the court deems proper.

3. To the extent that a director, officer, employee or agent of a corporation has been
successful on the merits or otherwise in defense of any action, suit or proceeding réferred to in
.sﬁbsections 1-and 2,-or. in.defense of any claim, issue or matter therein, the corporation shall
indemnify him against expenses, including attorneys’ fees, actually and reasonably incurred by
him in connection with the defense.

Sec. 13. NRS 78.760 is hereby amended to read as follows:

787760 £} The fee for filing articles of incorporation is tpreseribed-in-the—folowing
sehedule:

e A
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is $125.

Sec. 15. NRS 78.767 is hereby amended to read as follows:

78.767 H-} The fee for filing a certificate of restated articles of inborporation fthat-does

. ’ . s . .
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$125.

Sec. 16. NRS 78.780 is hereby amended to read as follows:

78.780 1. The fee for filing a certificate of extension of corporate existence of any

corporation is fa

2. The fee for filing a certificate of dissolution whether it occurs before or after payment of

capital and beginning of business is £$3063 $60.

Sec. 17. NRS 78.785 is hereby amended to read as follows:

78.785 1. The fee for filing a certificate of change of location of a corporation’s registered

office and resident agent, or a new designation of resident agent, is ($453 $30.

2. The fee for certifying articles of incorporation where a copy is provided is {$+6-} $20.

—-16--
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3. The fee for certifying a copy of an amendment to articles of incorporation, or to a copy of
the articles as amended, where a copy is fumished, is [$10-} $20.

4. The fee for certifying an authorized printed copy of the general corporation law as
compiled by the secretary of state is {$16-} $20.

5. The fee for reserving a corporate-name is $20.

6. The fee for executing a certificate of corporate existence which does not list the previous
documents relating to the corporation, or a certificate of change in a corporate name, is {$15-}
$30.

7. The fee for executing a certificate of corporate existence which lists the previous
documents relating to the corporation is f$20-3 $40.

8.. The fee for executing, certifying or filing any certificate or document not provided for in
NRS 78.760 to 78.785, inclusive, is [$20.} $40.

9. The fee for copies made at the office of the secretary of state is $1 per page.

10. The ffee} fees for filing articles of incorporation, tarticles-of-merger;-os] certificates of

amendment finereasing-the-basic-surplus] to articles of incorporation and articles of merger of a
- mutual or reciprocal insurer frrust-be-computed—pursuantte} are the fees prescribed by NRS

78.760, 78.765 and Wgreﬂ-ﬁh&bﬂﬁﬁ—eﬂheﬂmetm&ef—b&ﬁeﬁupme_ﬁ% 92A.210,

respectively.

1. The fee for examining and provisionally approving any document at any time before the .

document is presented for filing is $100.
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Sec. 18. Chapter 80 of NRS is hereby amended by adding thereto a new section to read as
followsz
1. Except as otherwise provided in this section, the fee for filing the initial or annual list
required to be paid pursuant to NRS 80.110 musi be determined as follow&:
If the amount of the net worth of the Joreign corporation in Nevada is:
Not more than $40,000 ..........ueeeeeeeveneererereresssessseesssessosseen, $150
More than $40,000.cc..c0ucevvveererssessreessereeeesesssssssesssssmesreeessseeseoe, $150, plus an amount equal
to 0.35 peréent of its net
‘worth in Nevada in excess of
$40,00b ,
‘ 2 The maximum fee that may be charged purkuant to this section is $50,000 per year.
3. To determine the net worth of a foreigﬁ corporation in Nevada Jor the purposes of this
section, the dollar amount of thé assets of the foreign corporation that are situated in or
allocated to this state must be divided by the dollar abwunt of fhé total assets of the

corparation, and the result of that calculation must be multiplied by the dollar amount of the

 total net worth of the corporation.

4. If the secretary of state determines that the amount of any fee paid pursuant to

subsection I is not based on the true net worth of the foreign corporation in Nevada, he may

compute and determine the amount required to be paid upon the basis of:
(a) The information required to be filed pursuant to NRS 80.110; and

(b) Any other information obtained by the secretary of state from any source.

BN
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5. In addition to any other penalty proVidéd by law, any foreign corporation .that fa.ils.to
pay the Jfee provided for in this section is liable for the payment of a penalty equal to treble the
difference between the amount' paid and the amount that was required to be paid by this
section. |

Sec. 19. NRS 80.050 is hereby amended to read as follows:

80.050 1. Except as otherwise provided in subsection {351 2, foreign corporations shall pay

the same fees to the secretary of state as are required to be paid by corporations organized

pursuant to the laws of this state . F-but-the-amount-of-fees-to-be-charsed-must net-exceed:

B Tha cum oaf . $9C ONNO €ne asch. cuhcaanant filina afn rartificnta inerancing anthaoricad

(Uit O Th Yo U1 OH—ed 6t uuvulu\uu Llllllb wrraTTeriCate—hereabin gt onea
eapital-stocle:

o] I tha-comorate-dacumante raais '-nrl Q-r\ ha filad cat Fn«fh onlv-tha-tatal mumhbaraf charac af

R’y — AL ST OOT yvxutu SAUCUITICTINY lU\-‘uAl W AT OV T Ot I~ OTIT Ut UTOT T Iot T O T oot

—34 2. Foreign corporations which are nonprofit corporations and do not have or issue shares

of stock shall pay the same fees to the secretary of state as are required to be paid by nonprofit

. corporations organized pursuant to the laws of this state.

f4} 3. The fee for filing a notice of withdrawal from the State of Nevada by a foreigri
corporation is {$36-} $60.

Sec. 20. NRS 80.110 is hereby amended to read as follows:

-19--
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80.110 1. Each foreign corporation doing business in this state shall, on or before the first
day of the second month after the filing of its certificate of corporate existence with the secretary.
of state, and annually thereafter on or before the last day of the month in which the anniversary
date of its qualification to do business in this state occurs in each year, file with the secretary of
stéte {-,}'a list, on a form furnished by him, falist-of} that contains:

(@) The names of its president, secretary and treasurer or their equivalent, and all of its
directors fand-a} ;

(b) A designation of its resident agent in this state Fsigned byl ;

(¢) The total assets of the foreign corporation as reported on its federal income tax return
Jor the preceding calendar year;

(d) The amount of its assets reported pursuant to paragraph (c) that are situated in or
allocated to this state;

(e) The total net worth of the foreign corporation as reported on its federal income tax
return for the preceding calendar year; and |
—...()-The signature of an officer of the cofporation.

Each list filed pursuant to this subsection must be accompanied by an afffdavit that the
JSoreign corporation has complied with the provisions of chapter 364A of NRS.
2. Upon filing the list , fand-designation;} the corporation shall pay to .the secretary of state

ta-fee-of-$85-} the fee prescribed by section 18 of this act.

3. The secretary of state shall, 60 days before the last day for filing the annual list required

by subsection 1, cause to be mailed to each corporation required to comply with the provisions of
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NRS 80.110 to 80.170, inclusive, and section 18 of this act which has not become delinquent,
the blank forms to be cohpleted and filed with him. Failure of any corporation to receive the
forms does not excuse it from the penalty imposed by the provisions of NRS 80;110 to 80.170,
inclusive &3, and section 18 of this act. |

4. An annual list for a corporation not in default which is received by the secretary of state

more than 60 days before its due date shall be deemed an amended list for the previous year and

- does not satisfy the requirements of subsection 1 for the year to which the due date is applicable.

Sec. 21. NRS 80.120 is hereby amended to read as follows:
80.120 If a corporation has filed the initial or annual list fof-efficers—and-directors—and
des*ga&&efkef—seﬂéem—wem} in compliance with NRS 80.110 and has paid the appropnate fee

for the filing, the canceled check received by the corporatxon constitutes a certificate authorizing
it to transact its business within this state until the last day of the month in which the anniversary
of its qualification to transact business occurs in the next succeeding- calendar year. If the

corporation desires a formal certificate upon its payment of the initial or annual fee, its payment

must.be.accompanied by aself-addressed, stamped envelope.

Sec. 22. NRS 80.150 is hereby amended to read aé follows:

80.150 1. Any corporation required to make a filing and pay the fee prescribed ‘>in NRS

- 80.110 to 80.170, inclusive, and section 18 bf this act which refuses or neglects to do so within

the time provided, is in default.
2. For default there must be added to the amount of the fee a penalty. of [$45:} $50, and

unless the filing is made and the fee and penalty are paid on or before the first day of the ninth
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month following the month in which filing was required, the defaulting corporation by reason of

its default forfeits its right to transact any business within this state. The fee and penalty must be-

collecfed as provided in this chaptexf.

Sec, 23. NRS 80.170 is hereby amended to read as follows:

80.170 1 Except as otherwise prévided in subsections 3 and 4, the secretary of state shall
reinstate a corporation which has forfeited or which forfeits its right to transact business under
the provisions of this chapter and réstore to the corporation its right to transact business in this

state, and to exercise its corporate privileges and immunities if it:

(a) Files with the secretary of state a list fef-officers—and-directors} as provided in NRS

80.110 and 80.140; and -

(b) Pays to the secretary of state:
(1) The annual filing fee and penalty set forth in NRS {80-H6-and} 80.150 and section 18
of this act for each year or portion thereof that its right to transact business was forfeited; and
(2} A fee of {$561 $200 for reinstatement.
2. If payment is made. and the secretary of stéte reinstates the corporation to its former ri ghts
s he shall: | |
(a) Immediatély issue and deliver to the corporation so reinstated a certificate of
reinstatement authorizing it to transact business in the same manner as if the filing fee had been
paid when due; and
(b) Upon demand, issue to the corporation one or more certified copies of the certificate of

reinstatement.
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3. The secretary of state shall not order é reinstatement unless all delinquent fees and
penalties have been paid, ahd the revocation of the right to transact business occurred only by
reason of failure to pay the fees and penalties.

4. If the right of a corporatlon to transact busmess in this state has been forfexted pursuant to
the provisions of NRS 80 160 and has remained forfeited for a period of 5 consecutive years, the
right is not subject to reinstatement.

Sec. 24. NRS 81.060 is hereby amended to read as follows:

81.060 1. The articles of incorporation must be:

(2) Subscribed by three or more of the original members, a majority of whom must be

- residents of this state.

(b) Filed, together with a certificate of acccptaﬁce of appointment executed by the resident
agent of the corporation, in the office of the secretary of state in al] respects in the same manner
as other articles of incorporation aré filed.

2. | If a corporation formed under NRS 81.010 to 81.160, inclusivé, is authorized tb issue

stock-, there must be paid to-the secretary of state for filing the articles of incorporation fthe-fee

anplicablata tha armaciiage AFf Aiieh oot g stoel-of-tha-camaration whisk tha caceatamie af ctats 3s
wprpTtoiCtohoamoutir- o/ttt ot Zze d-stocik—-otthe wUTpoTat oy cae-secretary-or-state—s
reaaired-hyv o ta ocallant 1. elao £130 na afoqetiolan AL el ation auhiab catleanion tha
reque 1y-ag O=COHCCT—apoh—mie ll]lllb OrmaItICIC - Or—HhCorpor aGHor—waich—autherze—the
i 175
issuance-ofstock] a fee of $175.

3. The secretary of state shall issue to the corporation over the great seal of the state a
certificate that a'copy of the articles containing the required statements of facts has been filed in

his office,
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4. Upon the issuance of the certificate by the secretary of state, the persons signing the
articles and their associates and successors are a body politic and corporate. When so filed, the
articles of incorporation or certified copies thereof must be received in all the courts of this state,
and other places, as prima facie evidence of the facts contained therein.

Sec. 25. Chapter 86 of NRS is hereby amended by adding thereto a new section to read as

follows: -

1. Except as otherwise provided in this section, the JSee for filing the initial or annual list

required to be paid pursuant to NRS 86.263 must be determined as SJollows:

If the amount of the net worth of the li'mitedJiability company in Nevada i.§: |

Not more than $40,000...........euncvvereeosreesrorsessssssesivess s, $150

More than F40,000.cccucuuoereeoneterrereseeseeeeeseesrses oo $150, plus an amount equal

to 0.35 percent of its net
worth in Névada in excess of
840,000

-~ 2..The maximum fee.that may be cliarged pursuant to this section is $50, 000 per year.

3. To determine the net worth of a limited-liability company in Nevada Jor the purposes of
this section, the dollar amount of the assets of the company that are situated in or allocated to
this state must be divided by the dallaf amount of the total assets of the company, and the
result of that calculation must be multiplied by the dollar amount of the total net worth of the

company,
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4. If the secretary of state determines that the amount of any fee paid pursuant to
subsection 1 is not based on the true net worth of the limited-liability company in Nevada, he
may compute and determine the amount required to be paid upon the basis of:

(a) The information required to be filed pursuant to NRS 86.263; and

(b) An y other information obtained by the secretary of state from any source.

5. In addition to any other penalty provided by law, any limited-liability company that
Jails to pay the fee provided for in this section is liable forbthe payment of a penalty equal to
treble the difference between the amount paid and tﬁe amount that was required to be paid by
this section;

Sec. 26. NRS 86.263 is hereby amended to read as follows:

86.263 1. A limited-liability company shall, on or before the Hast} first day of the second

month Em—wmeh—%he—aﬁm%ﬁé&y-daee%-feﬂm&eﬂ_eeaﬁ?} after the filing of its articles of

organization with the secretary of state, file with the secretary of state, on a fbrm furnished by
him, a liét [feentaining:} that contains:
(a).. The name of the limited-liability company:;
~(b) The file number of the limited-liability company, if known;
(c) The names and titles of all of its managers or, if there is no manager, all of its maﬁaging
members; |
(d) The mailing or street address, eithier residence or business, of each manager or managing

‘member listed, following the name of the manager or managing member; fard}
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(e) The total assets of the limited-liability company as reported on its federal income tax
return for the preceding calendar year; |

() The amount of its assets reported pursuant to paragraph (e) that are situated in or
allocated to this state; | |

(8) The total net worth of the limited-liability company as reported on its Jederal income

tax return for the preceding calendar year; and

(h) The signature of a manager or managing member of the limited-liability company
certifying that the list is true, complete and accurate.
2. The limited-liability company shall annually thereafter, on or before the last day of the

month in which the anniversary date of its organization occurs, file with the secretary of state, on

a form furnished by him, an amended list containing all of the information required in subsection

3. Each list required by subsection 1 or 2 must be accompanied by an affidavit that the

limited-liability company has complied with the provisions of chapter 364A of NRS.

4. Upon filing the list
have-eceurreds;} required by subsection 1 or 2, the limited-liability company shall pay to the

secretary of state fafee-of£-$85-

26 |
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—4} the fee prescribed by section 25 of this act.
5. The secretary of state shall, 60 days before the last day for filing the list required by

subsection Hs} 2, cause to be mailed to each limited-liability company required to comply with

the provisions of this section, which has not become delinquent, a notice of the fee due under

subsection £33} 4 and a reminder to file a list {Gf-maﬂagef&ef-mamgmgﬂaembe;s-ehyeemﬁeama

- ef-no-change:} required by subsection 2. Failure of any company to receive a notice or form does

not excuse it from the penalty imposed by law.

£} 6. If the list to be filed pursuant to the provisions of subsection 1 or 2 is defective or the
fee required by subsection {3} 4 is not paid, the secretary of state may return the list for
correction or payment.

61 7. An annual list for a limited-liability compaﬁy not in default received by the secretary
of state more than 60 days before its due date shall be deemed an amended list for the previous
year. |

Sec. 27. NRS 86.266 is hereby amended to read as follows:

L 86.266 If a limited-liability company has filed the initial or annual list fof-managers—or

fembers-and-designation-of-a-resident-agent} in compliance with NRS 86.263 and has paid the

appropriate fee for the filing, the canceled check received by thbc limited-liability company
constitutes a certificate authon’zing it to transact its business within this state until the last day of
the month in which the anniversary of its formation occurs in the next succeeding calendar year.
If the company desires a formal certificate upon its payment of the annual fee, its payment must

be accompanied by a self-addressed, stamped envelope. |
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Sec. 28. NRS 86.272 is hereby amended to read as follows:

86.272 1. Each limitbed-liability company réquired to make a filing as required by NRS
86.263 and pay the fee prescribed in {NRS-86:263} section 25 of this act which refuses or
neglects to do so within the time provided is in default.

2. For default there must be added to the amount of the fee a penalty of {$~L§-} $50. The fee
and penalty must be collected as provided in this chapter. |

Sec. 29. NRS 86.276 is hereby amended to read as follows:

86.276 1. Except as otherwise provided in subsections 3 and 4, the secrcté.ry of state shall
reinstat¢ any limited-liability company Which has forfeited its right to tranéact business under the
provisions of this chapter and restore to the company its right to carry on business in this state,
and to exercise its privileges and immunities, if it:

(a) Files with the secretary of state the list required by NRS 86.263; and

(b) Pays to the secretary of staté:

(1) The annual filing fee and penalty set forth in NRS {86—263—&nd} 86.272 and section 25
of this act for ¢ach year or.portion thereof dhring which its charter has been revoked; and
(2) A fee of {$56% $200 for reinstatement.-

2. When the secretary of state reinstates the limited-liability corripany, he shall:

(a) Immediately issue and deliver to the company a certificate of reinstatement authorizing it
to trénsact business as if the filing fee had been paid when due: and

(b) Upon demand, issue to the company one or more certified copies of the certificate of

reinstatement.
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3. The secretary of state shall not order a reinstatement unless all delinquent fees and

penalties have been paid, and the revocation of the charter occurred only by reason of failure to.

pay the fees and penalties.

4. If a company’s charter has been revoked pursuant to the provisions of this chapter and

has remained revoked for a period of 5 éonsecutive years, the charter must not be reinstated.

Sec. 30. NRS 86.561 is hereby amended to read as follows: |

86.561 1. The secretary of state shall charge and collect for:

(a) Eiling the original articles' of organization, or for registration of a foreign company,
142531 $175;

(b) Amending or restating the articles of organization, or amending the registration of a
foreign company, [$75;3 $125; |

(c) Filing the articles of dissolution of a domestic or foreign company, {$36:} $60;

(d) Filing a statement of change of address of a records or registered office, or change of the

resident agent, [$15;1 $30;

... (). Certifying articles of .organization or an amendment to the articles, in both cases where a

copy is provided, {$+6:3 $20;
(f) Certifying an authorized printed copy of this chapter, {$46:} $20;
(g) Reserving a name for a limited—liability company, $20;
(h) Executing, filing or certifying any other document, f$20:} $40; and

(i) Copies made at the office of the secretary of state, $1 per page.

|
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2. The secretary of state shall charge and collect at the timé of any service of process on him
as agent for service of process of a limited-liability company, $10 which may be recovered as
taxable costs ‘b'y the party to the action causing the service to be made if the party ‘prevails in the
action. | |

3. Except as otherwise provided in this section, the fees set forth in NRS 78.785 apply to

 this chapter.

Sec. 31. Chapter 87 of NRS is hereby amended by adding thereto a new section to read as
follows:
1. Exéept as otherwise provided in this section, the fee for ﬁlfng thev initial or annual list
reqyired to be paid pursuant to NRS 87.510 must be determined as follows: -
If the amount of the net worth of the registered li)nited-liability partnership in Nevada is:
Not more than $40,000.......u..cuueveeereereeessresssorssseosseeeeesee 8150
More fhan $40,000ccccconeeonnnionenreensrressieseeeeeseersses oo $150,‘ plus an amount equal
| to 0.35 | percent of its net
e = S . ' worth in Nevada in excess of
$40,000
2. The maximum fee that may be charged pursuant to this section is $50,000 per yeér.
3._ To determine the net worth of a registered limited-liability parttzerghip in Nevada for
the purposes of this section, the dollar amount of the assets of the partnership that are situated

in or allocated to this state must be divided by the dollar amount of the total assets of the

T
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pdrtnership, and the result of that calculation must be multiplied by the dollar amount of the
tqtai net worth of the paﬁﬁership.

4. If the secretary of staté determines that the amount of any fee paid pursuant to
subsection 1 is not based on the true net worth of the regisfered Iimiied-liabil;’ty partnership in
Nevada, he mdy compute and determine the amount required to be paid upon the basis of:

(@) The information required to be filed pursdant to NRS 87.510; and

(b) Any other information obtained by the secretary of state from any source.

5. In addition to any other penalty provided by law, any registered | limited-liability
partnership that fails to pay the fee provided for in this section is liable for the payment of a
penalty' equal to trebl_é the difference between the amount paid and the amount that was
required to be paid by this section.

Sec. 32. NRS 87.440 is hereby amended to read as follows:

1 87.440 1. To become a regis.tered limited-liability partnership, a partnership shall file with
the secretary of state a certificate of registration stating each of the following:
. (a).The name of the partnership. .
(b) The street address of its principal office. |

(c) The name of the person designated as the partnership’s resident agent, the street address

of the resident agent where process may be served upon the partnership and the mailing address

of the resident agent if it is different than his street address,
(d) The name and business address of each managing partner in this state.

(e) A brief statement of the professional service rendered by the partnership.

31 N
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1 (f) That the partnership thereafter will be a registered limited-liability partnership.
2 (8) Any other information that the partnership wishes to include.
3 2. The certificate of registration must be executed by a majority in interest of the partners or

4 by one or more partners authorized to execute such a certificate,
5 3. Thé certificate of registration mﬁst be accompanied by a fee of [$425.} $175.
6 4. The secretary of state shall register as a registered limited-liability partnership any
7 partnership that submits a completed certificate of registration with the required fee.
8 5. The registration of a registered limited-liability partnership is effective at the time of the
9 filing of the certificate of registration.

10 Sec. 33. NRS 87.460 is hereby amended to read as follows:

b 11 87460 . A certificate of registration of a registered limited~liabﬂity partnership may be
12 amended by filing with the secretary of state a certificate of amendment. The certificate of
13- amendment must set forth:

14 (a) The name of the registered limited-liability paftncrship;

15 _.(b).The dates on which the registered limited-liability partnership filed its original certificate
16  of registration and any other certificates of amendment; and

17 (c) The change to the information contained in the original certificate of registration or any
18  other certificates of amendment, »

19 2. The certificate of amendment must be:

20 (a) Signed by a managing partner of the registered limited-liability paftnership; and

21 (b) Accompanied by a fee of [$75-3 $125.

L/ ~32-- |
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~..(d).-The name of its resident agent; and

Sec. 34. NRS 87.470 is hereby amended to read as follows:

87;.470 The registration of a registered limited-liability partnership is effective until:

1. Its certificate of registration is revoked pursuant to NRS 87 .520; or-

2. The registered limited-liability partnership files with the secretary of state a written notice

of withdrawal executed by a managing partner. The notice must be accompanied by a fee of

£$30:3 $60. | | o

Sec. 35. NRS 87.490 is héreby amended to read as follows:

87490 1. If a registered limited-liability partnership wishes to change the location of its
pﬁncipai office in this state or its resident agent, it shall first file with the secretary of state a
certificate of chan ge that sets forth:

(a) The name of the registered limited-liabiﬁty pértnership;

(b) The street address of its principal office; |

(c) If the' location of its principal office will be. changed, the street address of its new

principal office;

(e) If its resident agchtv will be changed, the name of ité new resident agent.
The certificate of acceptance of its new resident agent must accompany the certificate of chénge.
2. A certificate of change filed pursuant fo this section must be: |
(a) Signed by a managing partner of the registered limited-liability partnership; and
(b) Accc;mpa‘nied by a fee of {153 $30.
Sec. 36. NRS 87.510 is hereby amended to read as follows:

N .
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87.510 1. A registered limited-liability partnership shall fannually.}, on or before the first

day of the second month aﬂgr the filing of its certzﬁqate of registration with the secretary of
state, and annually thereafter on or before the last day of the month in which the anniversary
date of the filing of its certificate of registra_tion{GF—Med-pafeﬁe;sh;p} with the secretary of
staie occurs, file with the secretary';)f stéte, on a form furnished by him, a list feontainingd] that
contains:

(a) The name of the registered li.mited~liabi1ity partnership;

(b) The file number- of the registered limited-liability partnership, if known;

(¢) The names of all of its managing partners;

(d) The mailing or street address, either residence or business, of each managing partner;

fand]

(e) The totql assets of the registered limited-liability partnership as reported on its federal
income tax return for the preceding calendar year;

() The amount of its assets reported pursuant to paragraph (e) that are situated in or
allocated to this state; . . ...

(g) The total net worth of the limited-liabilitj partnership as reported on t"ts Sederal income
tax return for the preceding calendar year; and |

(h) The signature of a managing partner of the registered limited-liability partnership

certifying that the list is true, complete and accurate.
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Each list filed pufguant to this subsection m:ust be accoinpanied by an affidavit that the
registered limited-liability bartnership has complied with the provisions of chapter 364A of
NRS. |

2. Upon filing the list {eﬁ—maﬁ&gmg—paﬂﬁefs;} required by subsection I, the registered
limited-liability partnership shall pay to the secretary of state Ea—fee—ef-—$8—5—} the fee prescribed
by section 31 of this act.

3. The seéretary of stéte shall, at least 60 days before the last day for filing the annual list
required by subsecfion l,b cause to be mailed to the registered limited-liabiliiy partnership a
notice of the fee due pursuant to subsection 2 and a reminder to file the anhual list fof-managing
partners-} required by subsection 1. The failure of any registered limﬁed-liability partnership to
receive a notice or form does not excuse it from corhplying with the provisions of this section.

4. .If the list to be filed pursuant to the provisions of subsection 1 is defective, or the fee
required by subsection 2 is not paid, the secretary of state may return the list for correction or

payment.

~.~-3...-An annual list that.is. filed by a registered limited-liability partnership which is not in

default more than 60 days before it is due shall be deemed an amended list for the previous year

and does not satisfy the requirements of subsection 1 for the yeaf to which the due date is

_applicable.

Sec. 37. NRS 87.520 is hereby amended to read as follows:
87.520 1. A registered limited-liability partnership that fails to comply with the provisions

of NRS 87.510 is in default.

I
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1 2. Any registered limited-liability partnership that is in default p&rsﬁant to subsection 1
2 must, in addition to the fee required to be péid pursuant to NRS 87.510, pay a penalty of §$+5-3.
3 $50.
4 3. On or before the 15th day of the third month after the month in which the fee required to
5 be paid ptirsuant to NRS 87.510 is due,b the secretary of state shall notify, by certified mail, thé
6 resident agent of any registered limited-liability partnership that is in default. The notice must
7 include the amount of any payment that is due from the registered limited-liability partnership.
8 4. If a registered limited-liability partnership fails to pay the amount that is due, the
9 certificate of registration of the registered limited-liability partnership shall be deemed revoked
10 on the first day of thé ninth month after the month in which the fee required to be paid pursuant
11 to NRS 87.510 was due. The secretary of state shall notify a registered limited-liability
12 partnership, by certified mail, addressed to its resident agent or, if the registered limited-liability
13 partnership does not have a resident agent, to a managing partner, that its certificate of
14 registration is revoked and the amount of any fees and penalties that are due.
15 Sec..38. NRS 87.530,js.hereby amended to read as follows:
16 87.530 1. Except as otherwise provided in subsection 3, the secretary of state shall
17 reinstate the certificate of registration of a registered limited-liability partnersh'ip that is revoked
18  pursuant to NRS 87.520 if the registered limited-liability partnership: |

19 (a) Files with the secretary of state the information required by NRS 87.510; and

20 (b) Pays to the seérctary of state:
21 (1) The fee required to be paid by that section;
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(2) Any penalty required to be paid pursuant to NRS 87.520; and |
(3) A reinstatement fee of {$50-} $200.
2. Upon reinstatement of a certificate of registration pursuant to this section, the secretary of

state shall:

(a) Deliver to the registered limited-liability partnership a certificate of reinstatement

authorizing it to transact business retroactively from the date the fee required by NRS 87.510
was due; and

(b) Upon request, issue to the registered limited-liability partnership 6ne or more certified
copies of the certificate of reinstatement.

3. The secretary of state shall not reinstate the certificate of registration of a registered
limited-liability partnership if the certificate was revoked pursuant to NRS 87.520 at least 5 years
beforc the date of the prépose’d reinstatement.

.Sec. 39, NRS 87.550 is hereby amended to read as follows:

87.550 In addition to any other fees required by NRS 87.440 to 87.540, inclusive, and

section_31 of this act and_87.560, the secretary of state shall charge and collect the following

fees for services rendereéd pursuant to those sections:

1. For certifying documc_tnts‘ required by NRS 87.440 to 87.540, inclusive, and sectior_z 31 of
this act and 87.560, {$363 $20 per certification.

2. For executing .a certificate ven‘fying the existence of a registered limited-liability

partnership, if the registered limited-liability partnership has not filed a certificate of amendment,
£$153 $30. , ,

IR

7 -

PAOCRSAT3

7S




10

Cu

12

13

14

15

16

17

18

19

3. For executing a certificate verifying the existence of a registered limited-liability
partﬁership, if the registeréd limited-liability partnership has filed a certificate of amendment,
{$261 $40.

4. For executiﬁg,'certifying or filing any certificate or document not required by NRS
87.440 to 87.540, inclusive, and section 31 of this act and 87.560, [$26} $4.0.

5. For any copies made by the office of the secretary of state, $1 per page.

6. For examining and provisionally approving any document before the document is
presented for filing, $100. |

Sec. 40. Chapter 88 of NRS is hereby amended by adding thereto a ﬁew section to read as
follows:

1. Except as otherwise provided in this section, the fee for filing the initial or annual list
required to be paid pursuant to NRS 88.395 must be determined as follows:

If the amount of the net worth ofthe limited partnership in Nevada is:

Not more than $40,000 ..... $150‘

. More than $40,000..........v.cucvvvienevrerensornrsnrsssssecsesssessesssiosesssnee $150, plus an amount equal
to 0.35 percént of its net
worth in Nevada in excess of
$40,000

2. The maximum fee that may be charged pursuant to this section is 350,000 per year.

3. To determine the net worth of a limited partnership in Nevada for the purposes of this

section, the dollar amount of the assets of the partnership that are situated in or allocated to
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this state must beb divided by the dollar amount of the total assets of the éaﬁnership, and the
result of that calculation must be multiplied by the dollar amount of the total net worth of the
partnership.

4. If the secretary of state determines that the amount of any fee paid pursuant to
subsection 1 is not based on the true net worth of the limited partnership in Nevada, he tﬁay
compute and determine the amount required to be paid upon the basis of:_

(@) The information required to be filed pursuant to NRS 88.395; and

(b) Any other information obtained by the secretary of state from any source.

5. In addition to any other penalty provided by law, any limited partnership that fails to
pay the fee provided for in this section is liable for the payment of a penalty equal to treble the
difference between the amount paid and the amount that was required to be paid by this
section. |

Sec. 41. NRS 88.395 is hereby amended to read as follows:

88.395 1. A limited partnership shall fennuallysd, on or before the first day of the second
month after the filing of its. certificate of limited partnership with the secretary of state, and

annually thereafter on or before the last day of the month in which the anniversary date of the

filing of its certificate of limited partnership occurs, file with the secretary of state, on a form

furnished by him, a list fcontainings} that contains:
(a) The name of the limited partnership;
(b) The file number of the limited partnership, if known;

(c) The names of all of its general partners;

O
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(d) The mailing 6_1‘ street address, either residence or business, of each general partner; fand}

(é) The total assets of the limited partnership as reported on its federal income tax return
for the preceding caleﬁdar year;

2] The‘amount of its assets reported pursuant to paragraph (e) that are situated in or
allocéted’ to this state;

(g) The total net worth of the limited partnership as reported on its federal income tax

-return for the preceding calendar year; and

(h) The signature of a general partner of the limited partnership certifying that the list is true,
corﬁpleté and accurate.
Each listﬁled pursuant to this subsection must be accompanied by aﬁ affidavit that the lt;mited
partnership has complied with the provisions of cﬁdpte'r 364A of NRS. |

2. -Upon filing the list fof—generalpastness} required by subsection 1, the limited
parmership shall pay to the secretary of state fa-fee-0£-$85- the fee prescribed by s'ection 40 of
this aét. |

- .3.~The .secretary of state-shall, 60 days before the last day for filing the annual list required

by subsection 1, cause to be mailed to each limited pértnership required to comply with the

provisions of this section which has not become delinquent a notice of the fee due pursuant to the

_ provisions of subsection 2 and a reminder to file the annual list. Failure of any limited

partnership to receive a notice or form does not excuse it from the penalty imposed by NRS

88.400.
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4, If the list to be filed pursuant to the provisions of subsection 1 is defective or the fee

required by subsection 2 is not paid, the secretary of state may return the list for correction or

payment.

5. An annual list for a limited partnership not in default thét is received by the secretary of
state more than 60 days before its due déte shall be deemed an axfxended list for the previous year
and ‘does not satisfy the requirements of subsection 1 for the year to which the due date is
applicable.

Sec. 42. NRS 88.400 is hereby amended to read as follows:

88.400 1. If a corporation has filed the list in compliance with NRS 88.395 ahd has paid
the appropriate fee for the filing, the canceled check received by the limited partnership
constitutes a certificate aﬁthorizing it to transact its business within this state until the
gnniversary date. of the filing of its certificate of limited partnership in the next succeeding
calendar yeér. If the limited partnership desires a formal certificate upon its payment of the
annual fee, its paymenF must be accompanied by a self-addressed, stamped envelope.
+-2.~..Each limited partnership which refuses or neglects to file the list and pay the fee within
the time provided is in default. | |

3. " For default there must b¢ added to the amount of the fee a penalty of {$153 $50; and
unless the filings are made and the fee and penalty are paid on or before the first day of the ninth
month following the month in which filing was required, the defaulting limited partnership, by
reason of its default, forfeits its right to transact any business within this state.

Sec. 43. NRS 88.410 is hereby amended to read as 'follows:
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' 88.410 1. Except as otherwise provided in subsections 3 and 4, the secretary of state may:
(é) Reinstate any limited partnership which has forfeited its right to transact business; and
(b) Restore té the limited pérmcrship its right to carry'on business in thié state, and to
exercise its privileges and immunities, |

upon the filing with the secretary of state of the list required pursuant to NRS 88.395, and upon

~ payment to the secretary of state of the annual filing fee and penalty set forth in NRS {88395

-and} 88.400 and section 40 of this act for each year or porﬁon thereof during which the

certificate has been revoked, and a fee of £$503 $200 for reinstatement.

2. When payment is made and the secretary of state reinstates the limited partnership to its - -

former rights, he shall: .

(a) Immediately issue and deliver to the 1imited partnership a certificate of reinstatement
authorizing'it to transact business as if the filing fee had been paid when due; and

(b) Upon demand, issue to the limited partnership one or more certified copies of the
certificate of reinstatement.

3. The secretary of state shall not order a reinstatement unless all delinquent fees and
penalties have been paid, and the revocation occurred oﬁly by reason of failure to pay the fees
and penalties.

4_. If a limited partnership’s certificate has been revoked pursuant to the provisions of this
chapter and has remained revoked for a period of 5 years, the certificate must not be reinstated.

Sec. 44. NRS 88.415 is hereby amended to read as follows:

I
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'88.415 The secretary of state, for services relating to his official duties and the records of

his office, shall charge and collect the following fees:

1. For filing a certificate of limited partnership, or for registering a foreign limited

partnership, {$425-3 $175.

2. For filing a certificate of amendment of limited partnership or restated certificate of

limited partnership, {$75-

— 538125,

3. For filing a certificate of a change of location of the records office of a limited

partnership or the office of its resident agent, or a de'signation of a new resident agent, {$+5-

—6-1 $30.

4. For certifying a certificate of limited partnership, an amendment to the certificate, or a

certificate as amended where a copy is provided, {$16} $20 per certification.

~-#}.5.. For certifying an authorized printed copy of the limited partnership law, [$10-

—=&3 $20.

6. For reserving a limited partnership name, or for executing, filing or certifying any other

document, $20.

5 7. For copies made at the office of the secretary of state, $1 per page.

{03 8. For filing a certificate of cancellation of a limited partnership, {$36-1 $60.

Iy
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Except as otherwise provided in this section, the fees set forth in NRS 78.785 apply to this
chapter.

Sec. 45. Chapter 88A of NRS is hereby amended by adding thereto a new section to read as
follows: |

1. Except as otherwise provided iﬁ this section, the fee for filing the initial or annual list
required to be paid pursuant to NRS 88A.600 must be determined as follows:

If the amount of the net worth of the business trust in Nevada is:

Not more than $40,000............'............., ...................................... 3150

More than 340,000.....unecucreeenrirerernisseererssrsssnssessssssssssesorsens 83150, plus an amount equal

to 0.35 percent of its net
worth in Nevada in excess of
$40,000

2. The maximum fee that may be charged pursuant to this section is $50,000 per year.

3. To determine the net worth of a business trust in Nevada for the purposes of this
section, the dollar amount of the assets of the business trust that are situated in or allocated to
this state must be divided by the dollar amount of the total assets of the business trust, and the
result of that calculation must be multiplied by the dollar amount of the total net worth of the
business trust.

4. If the secretary of state determines that the amount of any fee paid pur;suant to
subsection 1 is not based on the true net worth of the business trust in Nevada, he may

compute and determine the amount required to be paid upon the basis of:

4 AR
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(a) The information required to be filed pursuant to NRS 88A.600; and

(b) Any other informatibn obtained by the secretary of state from any source.

5 In addition to any other penalty provided by law, any business trust that fails to pay the
Jee provided for in this section is .liable Jor the payment of a penalty equal to treble the

difference between the amount paid and the amount that was required to be paid by this

. section.

Sec. 46. NRS 88A.600 is hereby amended to read as follows:
88A.600 1. A business trust formed pursuant to this chapter shall ' 51, on or

before the first day of the second month after the filing of its certificate of trust with the

- Secretary of state, and annually thereafter on or before the last day of the month in which the

anniversary date of the filing of its certificate of trust with the secretary of state occurs, file with

the secretary of state , on a form furnished by him , a list signed by at least one trustee

{eema+nm-g—t~he} that contains:

(@) The name and mailing address of its resident agent and at least one trustee £} ;

" ...(b) The total assets of the. business trust as reported on its federal income tax return for the

. preceding calendar year;

(c) The amount of its assets reported pursuant to paragraph (b) that are situated in or
allocated to this state; and
(d) The total net worth of the business trust as reported on its federal income tax return for

the preceding calendar year.
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SH Each list filed pursuant to this subsection must be accompanied by an affidavit that the

2 business trust has complied with the provisions of chap'ter 364A of NRS.

3 ‘2. Upon filing the list, the business trust shall pay to the secretary of state {}Hee—ef—$8§-
4 —2}the fee prescribed by secﬁon 45 of this act.
5 3. The secretary of state shall, 60 days before thga last day for filing the annual list required
6 by subsection 1, cause to be mailed to each 'businesvs trust which is required to comply with the
7  provisions of NRS 88A.600 to 88A.660, inclusive, and section 45 of this aét and which has not
8  become delinquent, the blank forms to be completed and filed with him. Failure of a business
9 trust to receive the forms does not excuse it from the penalty imposed by law.
10 33 4. An annual list for a business trust not in default which is received by the secretary of
(./ 11 state more than 60 days before its due date shall be deemed an amended list for the previous
12 year, _ |
13 Sec. 47. NRS 88A.630 is hereby amended to read as follows:
14 88A.630 1. Each business trust required to file the Eaﬁﬁaal} list and pay the fee prescribed
15  in NRS.88A.600 to 88A.660, inclusive, and section 45 of this act which refuses or neglects to do
16  so within the time provided shall be deemed in default.
17 2. For default, there must be added to the amoﬁnt of the fee a penalty of [$15-} $50. The fee
18  and penalty must be collected as provided in this chapter.
19 Sec. 48. NRS 88A.650 is hereby amended to read as follows:
20 88A.650 1. Except as otherwise provided in subsection 3, the secretary of state shall

21 reinstate a business trust which has forfeited its right to transact business pursuant to the
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provisions pf this chapter and res_tbre to the business trust its right to carry on business in this
state, and to exercise its privileges and immunities, if it:
(a) Files with the secretary of state the list fand-designation] required by NRS 88A.600; and
(b) Pays to the secretary of state:

(1) The annual filing fee and penalty set forth in NRS {88A-600-and] 88A.630 and section

45 of this act for each year or portion thereof during which its certificate of trust was revoked,; |

and

(2) A fee of [$50} $200 for reinstatement.

2. When the secretary of state reinstates the business trust, he shall:

(a) Immediately issue and deliver to the business trust a certificate of reinstatement
authorizing it to transact business as if the filing fee had been paid when due; and

(b) Upon demand, issue to the business truét one or more certified copies of the certificate of
reinstatement.

3. The secretary of state shall not order a reinstatement unless élI delinquent fees and
penalties have been paid, and the revocation of the certificate of trust occurred only by reason of
the failure to file the list or pay the fees and penalties.

Sec. 49. NRS 88A.900 is hereby amended to read as follows:

88A.900 The secretary of state shall charge and collect the following fées for:

1; Filing an original certificate of trust, or for registering a foreign business trust, (1253

8175.
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2. Filing an amendment or restatement, or a com’bination thereof, to a certificate of trust,
$75-3 $125.

3. Filing a certificate of cancellation, {$125. $175.

4. Certifying a copy of a certificate of trust or an amendment or restatement, or a
cdmbinatidn thereof, {$303 $20 per certification.

5. Certifying an autho‘rizcd printed copy of thisvchapter, (5163 $20.

6. Reserving a name for a business trust, $20. -

7. Executing a certificate of existence of a business trust which does not list the previous
documents relating to it, or a certificate of change in the name of a business trust, {$+5-} $30.

8. [Executing a certificate of existence of a business trust which lisfs the previous documents
relating to it, {$20] $40.

9. Filing a statement of change of f;lddress of the rggistéred office for each business trust,
[$15-3 $30.

10.  Filing a statement of change of the registered agent, {$15-1 $30.
11....Executing, certifying or filing any certificate or document not otherwise provid¢d for in
this section, {$20-} $40.

12. Examining and provisionally approving a document before the document is presented
for filing, $100.. |

13. Copying a document on file with him, for each page, $1.

Sec. 50. Chapter 89 of NRS is hereby amended by adding thereto a new section to read as

follows:

|
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1. Except as | otherwise provided in this section, the fee for filing the initial or annual
statement required to be paid pursuant to NRS 89.250 ’}nust be determined as follows:
If the amount of the net worth of the professional association in Nevada is:
Not more than $40,000..........urvevrvirsssissssensassssseesssssesessssns $150
vMore than $40,000..........................-..‘ ............................. crvrecneenens 8150, plus an amount equal
to 0.35 percent of ils net
worth in Nevada in excess of
$40,000
2. The maximum fee that may be charged pursuant to this section is $50,000 per year.

3. To determine the net worth of a prefessional association in Nevada for the purposes of

this section, the dollar amount of the assets of the association that are situated in or allocated

to this state must be divided by the dollar amount of the total assets of the association, and the
result of that calculation must be multiplied by the dollar amount of the total net worth of the
association.

. 4. _Ifthe secretary of state determines that the amount of any fee paid pursuant to

~ subsection 1 is not based on the true net worth of the professional association in Nevada, he

may combute and determine the amount required to be paid upon the basis of:
(a) The information required to bq filed pursuant to NRS 89.250; and
(b) Any other information obtained by the secretary of state from any source.
5. In addition to any other penalty provided by law, any professional association that fails

to pay the fee provided for in this section is liable for the payment of a penalty equal to treble
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the difference between the amount paid and the amount that was required to be paid by this
section. |

Sec. 51. NRS 89.210 is hereby amended to read as follows:

89.210- 1. Within 30 days HeHewing] after the organization of a professional association

under this chapter, the association shall file with the secretary of state a copy of the articles of

association, duly executed, and shall pay at that time a filing fee of [$253 $175. Any such

~association formed as a common law association before July 1, 1969, shall file, within 30 days

fef} after July 1, 1969, a certified copy of its articles of association, with any amendments
thereto, with the secretary of state, and shall pay at that time a filing fee of $25. A copy of any
amendments to the articles of association adopted after July 1, 1969, must also be filed with the
secretary of state within 30 days after the adoption of such amendments. Each copy of
amendments so filed must be certified as true.and correct and be accompanied by a filing fee of
191038125, |

2. The name of such a professional association must contain the words “Professional
Association,” “Professional Organization” or the abbreviations “Prof. Ass'n” or “Prof. Org.” The
association may rendcr.professional services and exercise its authorized powers under a fictitious
name if the association has first registered the name in the manner required under chapter 602 of
NRS.

Sec. 52. NRS 89.250 is hereby amended to read as follows:

89.250 1. A professional association shall, on or before the first day of the second month

after the filing of its articles of association with the secretary of state, and annually thereafter

- R
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on or before the lést day of the month in which the anniversary date of its ofganization occurs in
each year, fumish a statement to the secretary of state ES-hOW*&g-{he} that contains:

(a) The names and residence addresses of all members and employees in fsuch-asseciation
and]} the assocz'atibn;

| (b) The total assets of the professibnal association as reported on its federal income tax

return for the preceding calendar year;

(é) The amount of its assets reported pufsuant to paragraph (b) thaf are situated in or
allocated to this state; and

(d) The total net worth of the professional association as reported on its federal incom? tax
return for the preceding calendar year.
Each list filed pursuant to this subsection must be accompanied by an affidavit that the
professional association has complied with the provisions of chapter 364A of NRS.

2. The professional association shall certify that all members and employees are licensed to
render professional service in this state,
~ B2} 3.. The statement must:

(a) Be made on a form prescribed by the secretary of state and must not céntain any fiscal or
other information except that expressly called for by this section.

(b) Be signed by the chief executive officer of the association.

B4 4 Upon filing the fannual} statement required by this section, the association shall pay
to the secretary of state fa-fee-0£-$15-

—41 the fee prescribed by section 50 of this act.

e AR

7

|

*

PAGER36

89




13

14

s
16
17
18
19

20

5. As used in this section, “signed” means to have executed or adopted a name, word or
mark, including, without limitation, a digital signature as defined in NRS 720.060, with the
présent intention to authenticate a document. |

Sec. 53; NRS 89.252 is hereby amended to fead as follows:_

89.252 1. Each professional association that is required to make a filing pursuant to NRS

89.250 and pay the fee prescribed in (INRS-89:2560] section 50 of this act but refuses to do so

- within the time provided is in default.

2. For default, there must be added to the amount of the fee a penalty of {3$§—} $50. The fee
and penélty must be collected as provided in this chapter.

Sec.. 54. NRS 89.256 is hereby amended to read as follows:

89.256 1. Exceptas othérwise provided in sﬁbsections 3 and 4, the secretary of state shall
reinstate any professional association which hés forfeited its right to transact business under the
provisions of this chapter and restore the right to carry on business in this state and exercise its
privileges and immunities if it: |

- (a),,,‘l;“vi,les w'ith the secretary of state the statement and certification required by NRS 89.250;
and |

(b) Pays to the 'secreltary of state: .

(1) The annual filing fee and penalty set forth in NRS {89-250-and} 89.252 and section 50
of tizis act for each year or portion thereof during which the articles of association have been
revoked; and

(2) A fee of 8253 $200 for reinstatement.
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2. When the Secretary of state reinstates the association to.its former ri ghts, he shall:

(a) Immediately issue and deliver to the association a certificate of reinstatement authorizing
it to tfansact business, as if the fees had been paid when. due; and

(b) Upon demand, issue to the association a certified copy of the certificate of reinstatement.

‘3. The secretary of state shall not order a reinstatément unless all delinquent fees and
penalties have been paid, and the revocation of the association’s articles of association occurred
only by reason of its failure to pay the fees and penalties.

4. If the articles ‘of association of a professional association have been revoked pursuant to
the provisions of this chapter and have remained revoked for 10 consecutive years, the articles
must not be reinstated. |

Sec. 55. NRS 92A.19O is hereby amended to read as follows:

92A.190 1. Oneor more foreign ¢ntitiés may merge or enter into an exchange of owner’s
interests with one or more domestic entities if:

(a) Ih a merger, the merger is permitted by the law of the jurisdiction under whose law each
foreign _entity. is organized_and govemned and each foreign entity complies with that law in
effecting the merger;

(b) In an exchange, the entity whose owner’s interests will be acquired is a domestic entity,
whether or not an exchange of owner’s interests is permitted by the law of the jurisdiction under

whose law the acquiring entity is organized;
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(c) The foreign entity complies with NRS 92A.200 to 92A.240, inclusiye, if it is the
surviving entity in the merger or acquiring entity in the exchange and sets forth in the articles of
merger or exchange its address where copies of process may be sent by the secretary of state; and

(d) Each domestic entity complies with the applicable provisions of NRS 92A.100 to

92A.180, inclusive, and, if it is the surviving entity in the merger or acquiring entity in the

exchange, with NRS 92A.200 to 92A.240, inclusive.

2. When the merger or exchange takes effect, the surviving foreign entity in a merger and
the acquiring foreign entity in an exchange shall be deemed:

(a) To appoint the secretary of state as its agent for service of process in a proceeding to

- enforce any obligation or the rights of dissenting owners of each domestic entity that was a party .

to the merger or exchange. Service of such process'must be made by personally delivering to and
leaving with the secretary of state duplicate copies of the process and the payment of a fee of
[$253 $50 for accepting and transnﬁitting the process. The secretary of state shall forthwith send
by registcred or certified mail one of the copies to the surviving or acquiring entity at its
specified address, unless the surviving or acquiring entity has designated in writing to the
secretary of state a different address for that pufpose, in which case it must be mailed to the last
address so designated.

(b) To agree that it will promptly pay to the dissenting owners of each domestic entity that is
a party to the merger or exchange the amount, if any, to which they are entitled under or created

pursuant to NRS 92A.300 to 92A.500, inclusive.
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3. This section ‘does not limit the power of a foreign entity to acquire all or part of the
owner’s interests of one 6r more classes or series of a domestic entity through a voluntary
exchange or otherwise.

Sec. 56; NRS 92A.210 is hereby amended to read as follows:

92A.210 The fee for filing articles of merger, articles of exchange or articvles of termination
is [$1253 $175. |

Sec. 57. NRS 116.3103 is hereby amended to read as follows:

116.3103 1. Except as otherwise provided in the declaration, the bylaws, this section or
other p_rbvisions of this chapter, the executive board may act in all instances on beﬁalf of the

association. In the performance of their duties, the officers and members of the executive board

are ffiduciaries-and-are} subject to the fiduciary duties and insulation from liability provided for
directors of corporations by the laws of this state. {The-members—of-the-executive-board-are

...2....The executive board. may not act on behalf of the association to amend the declaration,

FNRS-1H16:2H7)} to terminate the common-interest corhmunity , ENRS-1H6:2418) or to elect

members of the executive board or determine their qualifications, powers and duties or terms of

, ,offxce Hesubseetion—t—of NRS—-1H6:31634}] but the executive board may fill vacancies in its

membership for the unexpired portion of any term.
3. Within 30 days after adoption of any proposed budget for the common-interest

community, the executive board shall provide a summary of the budget to all the units’ owners,
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and shall set a date for a meeting of the units’ owners to consider ratification of the budget not

less than 14 nor more than 30 days after mailing of the summary. Unless at that meeting a.

majority of all units’ owners or any larger vote specified in the declaration reject the budget, the
budget is ratified, whether or not a quorum is present. If the pfoposed budget is rejected, the
periodic budget last ratified by the units” owners must be continued until such time as the units’
owners ratify a subsequent budget proposed by the executive board.

Sec. 58. NRS 600.340 is hereby amended to read as follows:

600.340 1. A person who has adopted and is using a mark in this state may file in the
office of the secretary of state, on a form to be furnished by the secretary of state, an application
for registration of that mark setting forth, but not limited to, the followiﬁg information:

(a) Whether the mark to be rcgistered is a trade-mark, trade name or service mark;

(b) A description of the mark by name, words displayed in i; £ or other information;

(c) The name and business address of the person applying for the registration and, if it is a
corporation, limited-liability company, limited partnership or registered limited-liability
partnership, the state of incorporation or organization;

(d) The specific goods or services in connection with which the mark is used and the mode or
manner in which the mark’is used in connection with those goods or services and the class as
designated by the secretary of state which includes those goods or services;

(e) The date when the mark was first used anywhere and the date when it was first used in
this state by the- applicant or his predecessor in business which must precede the filing of the

application; and
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(f) A statement that the applicant is the owner of the mafk and that no other person has the
right to use the mark in thfs state either in the form set forth in the application or in such near
resemblance to it as might deceivé or cause mistake.

2. The application must:

(a) Be signed and verified by the applicant or by a member of the firm or an officer of the

corporation or association applying.

(b) Be accompanied by a specimen or facsimile of the mark in duplicate and by a filing fee of
£$501 $100 payable to the sccretary of state.

3. If the application fails to comply with this section or NRS ,600.343, the secretary of state
shall return it for correction.

Sec. 59. NRS 600.355 is hereby amended to réad as follows:

600.355 1. If any statement in an applicétion for registration of a mark was inéorrect when
made or any arrangements or othcf facts describéd in the application have changed, making the

application inaccurate in'any respect without materially altering the mark, the registrant shall

~promptly.file in the office of the secretary of state a certificate, signed by the registrant or his

- successor or by a member of the firm or an officer of the corporation or association to which the

mark is registered, correcting the statement.

2. Upon the filing of a certificate of amendment or judicial decree of amendment and the
payment of a filing fee of [$30:] $60, the secretary of state shall issue, in accordance with NRS
600.350, an amended certificate of registration for the remainder of the period of the registration.

Sec. 60. NRS 600.360 is hereby amended to read as follows:
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1 600.360 1. The registration of a mark is effective for 5 years from the date of registration

2 and, upon application filed within 6 months before the expiration of that period, on a form to be
3 furnished by the secretary of state, the registration may be renewed for a successive period of 5
4  years. A renewal fee of [$25;} $50, payable to the secretary of state, must accompany the
5  application for renewal of the registration.
6 2. The registration of a mark may be renewed for additional successive 5-year periods if the
7 " requirements of subsection 1 are satisfied.
8 3. The secretary of state shall give no;ice to each registrant when his registration is about to
9 expire. The notice must be given within the year next preceding the expiration date, by w'ritihg to
10 the registrant’s last known address.
b | 4.. All applications for fenewals must include a statement that the mark is still in use in this
12 state. | |
13 Sec. 61. NRS 600.370 is hereby amended to read as follows:
14 600.370 1. A mark and its registration are assignable with the good will of the business in
15 which the mark is used, or with that part of the good will} of the business connected with the use
16  of and symbolized by the mark. An assignment must: |
17 (a) Be in writing; |
18 (b) Be signed and acknowledged by the registrant or his successor or a member of the fifm or

19 an officer of the corporation or association under whose name the mark is registered; and
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14

15

16

17

18

19

20

(c) Be recorded with the secretary of state upon the payment of a fee of {$56} $100 to the
secretary of state who, upon recording the assignment, shall issue in the name of the assigﬁee a
certificate of assignment for the rémainder of the period of the registration.

2. An assignment of any registration is vbid as against any subéequent purchaser for

valuable consideration without notice, unless:

(a) The assignment is recorded with the secretary of state within 3 months after the date of

‘the assignment; or

(b) The assignment is recorded before the subsequent purchése.

Sec. 62. NRS 600.395 is hereby amended to read as follows:

600.395  The fee for filing a cancellation of registration pursuant to NRS 600.390 is {$253
$50. |

Sec. 63. NRS 78.770 is hereby repealed. |

Sec. 64. -1t is the intent of the legislature in enacting section 2 of this act to codify the

equitable doctrine of the common law known as “piercing the corporate veil,” “alter ego” or

“disregarding the corporate fiction.” In codifying this equitable doctrine, the legislature intends

~ for the provisions of section 2 of this act to preempt entirely the equitable doctrine as it exists in

the common law on the effective date of section 2 of this act. Further, it is the intent of the

legislature to change the equitable doctrine, pursuant to section 2 of this act, so that a

stockholder, director or officer of a corporation may not be made individually liable fbr a debt or

liability of the corporation unless, among other ﬁndings, the court finds that the stockholder,
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12

13

14

15

16

17

18

19

director or officer has actually committed fraud in connection with the debt or liability in
question.

‘Sec. 65. Sections 2, 4, 5, 11, 12, 57 and 64 of this act do not apply to any cause of action
that accrues before the effective date of this s¢ction.

‘Sec. 66. Notwithstanding the pr_oVisions of section 67 of this act to the contrary, the
amendatory provisions of sections 3, 6, 18, 20, 25, 26, 31, 36, 40, 41, 45, 46, 50 and 52 of this
act do not apply to the filing of the list of an entity, or the fee for that filing, before August 1,

2001, except that an entity whose anniversary date for the 2001 calendar year falls on or after

August 1, 2001, shall comply with those sectidné as added or amended by this act, even if the

filing is made before August 1, 2001.

Sec. 67. 1. This section and sections 1 to 7, iqclusive, 11, 12, 18, 20, 21, 25, 26, 27, 31,
36, 40, 41, 45, 46, 50, 52, 57, and 64, 65 and 66 of this act become effective upon passage and
approval. o

2. Sections 8, 9, 10, 13 to 17, inclusive, 19, 22, 23, 24, 28, 29, 30, 32 to 35, inclusive, 37,

38,39,.42, 43, 44,47, 48, 49, 51, 53 to 56, inclusive, and 58 to 63, inclusive, of this act become

effective:

(a) Upon passage and approval for the purpose of adopting regulations and performing any
other preparatory administrative tasks that are necessary to carry out the provisions of this act;
and

(b) On August 1, 2001, for all other purposes.

o T,
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3 TEXT OF REPEALED SECTION

6 ‘78.770 Filing fees: Articles of me:;ger; articles of exchange.

7 1. The fee for filing articles of merger of tWo or more domestic corporations is the
8 difference between the fee computed at the rates specified in NRS 78.760> upon the aggregatév
9  authorized stock of the corporation created by the merger and the fee so computed upon the
10 aggregate amount of the total authorized stock of the constituent cc;rporations.

11 2. The fee for filing a;ticles of merger of one or more domestic corporatidns with one or

Q-/ 12 more foreign coréorations is the difference between the fee computed at the rates specified in

13 NRS 78.760 upon the aggregate authorized stock of the corporation created by the merger and
14 the fee so computed upon the aggregate amount of the total authorized stock of the constituent
15 cbrporations which have paid fees as required by NRS 78.760 and 80.050.
16 - 3. —In no case may the-amount paid be less than $125, and in no case may the amount paid
17 pursuant to subsection 2 exceed $25,000. |

18 4. The fee for filing articles of exc;hange is $125.
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MINUTES OF THE o
SENATE COMMITTEE ON JUDICIARY

Seventy-First Session
May 25, 2001

The Senate Committee on Judiciary was called to order by Chairman Mark A.
James, at 9:09 a.m., on Friday, May 25, 2001, in Room 2149 of the Legislative

~ Building, Carson City, Nevada. The meeting was video conferenced to the

Grant Sawyer State Office Building, Room 4401, Las Vegas, Nevada. Exhibit A
is the Agenda. Exhibit B is the Attendance Roster. All exhibits are available
and on file at the Research Library of the Legislative Counsel Bureau.

COMMITTEE MEMBERS PRESENT: ‘

Senator Mark A. James, Chairman

Senator Jon C. Porter, Vice Chairman

Senator Mike McGinness

Senator Maurice Washington

Senator Dina Titus

Senator Valerie Wiener : 5
Senator Terry Care ' ' ' _ . 3

STAFF MEMBERS PRESENT:

Bradley A. Wilkinson, Committee Counsel
Allison Combs, Committee Policy Analyst
Ann Bednarski, Committee Secretary

OTHERS PRESENT:

Julie Whitacre, Concerned Citizen, Member, Nevada State Education
Association .

Kenneth Lange, Lobbyist, Nevada State Education Association

Warren B. Hardy Il, Lobbyist, National Federation of Independent Businesses

June Hartman, Concerned Citizen

Rose E. McKinney-James, Lobbyist, Clark County School District

Pat A. Zamora, Lobbyist, Clark County School District

Samuel P. McMullen, Lobbyist, Las Vegas Chamber of Commerce | B

Danny L. Thompson, Lobbyist, Nevada State AFL-CIO LoE
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Dean Heller, Secretary of State

Tom R. Skancke, Lobbyist, Nevada Association of Listed Resident Agents, Inc.

- John T. Olive, President, Nevada Association of Listed Resident Agents, Inc.

Renee Lacey, Chief Deputy Secretary of State, Office of the Secretary of State

Scott Anderson, Deputy Secretary, Commercial Recordings Division, Office of
the Secretary of State '

Robert L. Crowell, Lobbyist, Nevada Trial Lawyers Association

Chairman James opened the meeting stating this bill is one of the only pieces of
special interest legislation he has introduced because, he said, the special
interest is our children. He said Senate Bill {S.B.) 677 is result-oriented and
closes numerous loopholes in our system. ‘

SENATE BILL 577: Limits common-law and statutory liability of corporate
stockholders, directors and officers and increases fees for filing certain
documents with secretary of state. (BDR 7-1547)

Chairman James described the loopholes as providing services for high-level
corporations and business transactions in Nevada for a number of years without
any increase in the cost. He explained the 2 for 1 benefit of S.B. 577 as, first,
closing loopholes, thereby providing the state with a means of recovering the
cost of doing business, and secondly, generating funds to accomplish a critical
objective for the state of Nevada. But, he continued, the best thing about this
legislation is it does no harm. This bill, Chairman James said, will keep Nevada
as the premier state for incorporation, for doing business, and the best state in
the country to locate a corporate domicile. “To boot,” he added, “an important
enhancement for directors of Nevada companies is the protection provided them
by law.” Basically, Chairman James explained, S.B. 577 adjusts fees for
services through the Office of the Secretary State.

Chairman James welcomed questions regarding the adjustments of fees or the
technical application of these adjustments and fees encouraging people to come
forward and voice their concerns. Should the answer or solution to their query
be unresolved during the meeting, the Chairman encouraged those with
questions to please submit them in written form as requests for amendments.

Additionally, Chairman James announced the meeting was being video

conferenced to the Grant Sawyer State Office Building in Las Vegas. He
acknowledged there were a number of people interested in voicing support for
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S.B. 677, both in Carson City and in Las Vegas, who have been waiting for a
number of days for an opportunity to testify. He mentioned, again, the result-
‘oriented part of the bill; it generates money for our school children. In order to
facilitate discussion with the constraints of time, Chairman James asked groups
to organize among themselves to accommodate everyone wishing to be heard.

Chairman James elected to have those in Las Vegas testify first, acknowledging
they have been there for days waiting for an opportunity to speak. Julie
Whitacre, Concerned Citizen, Member, Nevada State Education Association
(NSEA), said there was a representative in Carson City prepared to speak for the
teachers’ organization.

Kenneth Lange, Lobbyist, Nevada State Education Association (NSEA), testified
from the committee room in Carson City. He said he represented the nearly
23,000 teachers and education-support personnel who are members of NSEA.
Mr. Lange asked to be on record in support of the efforts of the judiciary
committee and their work to find more money for resources for the school
children of Nevada. He stated every dollar counts, adding to give every school
child in Nevada a $10 workbook would cost approximately $4 million. As part
of a larger package, Mr. Lange said, the efforts put into this bill would get this
state well on its way to improving the education of its children. He -expressed
‘appreciation for the efforts put into S.B. 577 and recognized its complexities,
concluding his comments with an urging for the two-thirds majority vote
required to further its progress in the Legislature.

Senator Washington said he knew that NSEA had worked on S.B. 577 and been
involved with the negotiations. He asked Mr. Lange whether the NSEA is
seeking more revenues for education from other sources. Senator Washington
said the NSEA plan for funding educational programs would assist him in
making his decision on S.B. 577.

Mr. Lange responded he did not know, as the focus has been on S.B. 577 and
the immediate and pressing need for revenues for schools. He said there is a
fundamental need to look at the tax structure of the state of Nevada and make
some changes to assure ongoing funding for our schools. The objective, he
said, is to find strong, sustained financial support for our children’s futures.
With our children’s education in mind, he said, NSEA will continue to look at
every option to make sustained financial support a reality. He said the role of
the NSEA is to advocate for our teachers and for our children.
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Senator Washington said he is very aware Governor Guinn is most interested in
improving education in the state and, therefore, aiming to make it well-funded.
No one should be construed as derelict or remiss regarding education
obligations, but it is difficult to take care of the needs of all constituents. The
rhetoric goes out claiming legislators are not concerned, or are ill informed. If
his support for S.B. 577 is then followed by another initiative to fund education,
his constituents would be unhappy with his decision. Therefore, he suggested
all parties get together and design a workable, comprehensive plan of action. A

plan supported by the state and the citizenry makes it is easier to do what is

right for our. children. Senator Washington explained he has an obligation to
answer to his constituents, addlng he is very much in support of improving
education, but he needs to know what direction is planned.

Mr. Lange responded there has never been a position before where there are
more people expressing a need to be proactive and plan for the future. These
statements have come, he said, from the Governor, the Chamber of Commerce,
-~ and the Nevada State Education Association. Currently, he said, the
environment has been shaped for positive dialogue before the legislative session
concludes. Mr. Lange said he recognizes an urgency to move the dialogue
along in a very timely manner. He said if planning begins now, and objectives
are identified, NSEA and the. state would be prepared well before the next
legislative session. He continued, noting everyone has an opportunity to engage
in community dialogue, and the policy-making discourse Nevada deserves and
Senate Bill 577 represents.

Senator James agreed - Mr. Lange's comments were consistent with his
sentiments and objectives, stating the need is to move forward, but admitting
S.B. 677 is not the entire solution; rather, it is the “predicate for” the overall
solution. The senator expressed appreciation to the NSEA and others for their
interest in attempts to draft a workable solution for Nevada’s educational
problems.  Chairman James agreed with Senator Washington’s belief the
process of finding solutions is better accomplished by harmonious cooperation.

Warren B. Hardy |l, Lobbyist, National Federation of Independent Businesses
(NFIB), testified there are over 600,000 small businesses in America with 2500
of them located in Nevada. He said 90 percent of NFIB members have six or
fewer employees. Mr. Hardy described the organization as membership-driven
explaining he is, therefore, unable to comment on S.B. 577 until the members

PA002089

1417




Senate Committee on Judiciary
~May 25, 2001
Page 5

have voted and therefore voiced their position. However, Mr. Hardy said, he
‘could comment on his perception of S.B. 577. He said he believes it is a
commitment on the part of this Legislature to protect small business;
furthermore, he is extremely encouraged by the negotiations conducted over the
last few days. Mr. Hardy commented on the interest to preserve and protect
small business, describing it as unanimous, complete, and bipartisan. Nevada’s
small businesses, he added, represent 60 percent of the employment in the
state. Mr. Hardy voiced his appreciation for the legislative effort and thanked
‘the committee. Chairman James expressed his appreciation to Mr. Hardy for
following the process. '

Senator Titus asked Mr. Hardy for verification he is pleased with the
negotiations resulting in the current draft of Senate Bill 577. She recalled
Mr. Hardy did not feel small business was protected in the original drafting of
the bill. Mr. Hardy responded:

That is correct. We felt there were some concerns that had not
been anticipated that had unintended consequences in the first
legislation. We are much happier with this proposal because . . .
This represents a genuine desire to protect small business.

Senator Washington asked for verification S.B. 577 would not hurt minorities
who desire to open and operate small businesses. Mr. Hardy responded, from
his understanding of the concept, this bill would not be a detriment to starting
. any type of small business. Mr. Hardy referenced his own family’s business, in
operation for 45 years in Nevada without problems, stating when the business
incorporated, things remained the same. He said he believed most ‘'small,
incorporated businesses would mirror his family’s experience. Senator
Washington said he needed to be sure it is on the record.

Chairman James said Mr. Hardy’s comments were apropos and consistent with
Senator Porter’s concern about protecting small business and ensuring small
business will not be hurt by this legislation. Senator James mentioned the lady
from the coffee shop across the street and invited her to speak on S.B. 577.
June Hartman, Concerned Citizen, announced she was the owner of a coffee
shop and was in favor of Senate Bill 577.

Senator Porter said he appreciated the presence of Ms. Hartman because, he
said, she represents Nevada’s small business people. He said he rarely supports
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special interest legislation; however, he said, S.B. 5677 is three-pronged. He
opined challenges are vastly different in schools today than they were, for
“example, in the 1960s, stating a reason for expulsion from school years ago
was, perhaps, chewing gum in class, but today reasons include violence, rape,
and broken families. Senator Porter mentioned the crisis in southern Nevada’'s
schools, which are currently in: need of hiring hundreds of professional teachers.
He said Senate Bill 577 closes Iong ignored corporate loopholes and helps

teachers and education. Flnally, he said, the majority of the Nevada community

is expecting accountability. Accountability, he said, is the final prong he was
proposing this morning. Senator Porter said accountability must be mcluded
because it goes hand in hand with this legislation. Parents, he said, want
assurance the dollars raised by this bill go into the classroom, education is
funded properly, and the needs of the students are addressed. He said he is
proposing an amendment to S.B. 577 requiring an audit to assure parents and
teachers the money is being spent responsibly. Senator Porter applauded
Senator James for crafting this bill closing corporate loopholes and improving
the educatlonal status of the state.

Senator Washington said he appreciated Senator Porter’s comments, particularly
those related to an audit amendment being added to the bill. He asked to
expand the amendment to include an audit in Washoe County as assurance all
schools are effectively using resources properly. He said it is important to use
the best technology available in schools and anticipated parents and teachers
alike would be pleased.

'Rose E. McKinney-James, Lobbyist, Clark County School District, thanked the
committee for- bringing forth $.B. 577, which she said has been anticipated
throughout the entire legislative session. Ms. McKinney-James said she had
hoped to return to Clark County with some resources desperately needed.in the
classroom and for teachers. Particularly, Ms. McKinney-James said, the
balanced approach, ensuring dollars would go into the classroom for programs
already developed, which address both performance and achievement, was
needed. She said she looks forward to the opportunity to study Senator
Porter's amendment and stated improved accountability is welcome. She
added, however, the auditing aspect, hopefully, will not interfere with the
primary goal of the schools: to educate our children. Ms. McKinney-James
concluded her comments voicing appreciation for the opportunity to participate,
and recognized it as a first step in an expanding discussion over the interim.
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Senator Porter reiterated and :summarized his thoughts stating the goal of this
legislation was to enact a needs-based, result-oriented program assuring parents
-~ and the community that educ?ational operations are working to reach the goals
desired by the people of this state.

Senator Titus asked what an:audit of the Clark County School District would
cost. She also wanted to know whether the funds acquired by this legislation
would be earmarked for a specific use, or whether the school has the authority
to choose how the funding is spent. Ms. McKinney-James responded she
believed it was the latter choice as nothing, to her knowledge, has been
mentioned, specifically. Senator Titus agreed nothing specific was apparent;
however, she added, it seemed to be the direction it is going. She asked the
position of the school district.

Chairman James said the bill does not contain the entire program because the
Governor will be presenting it. The attention of this plan, he said, is designed to
give teachers additional compensation, and part of the funds would go directly
to specific programs in the Clark County School District, such as enhancement
of technology, textbooks, sports, and music programs. He said this is his
perception of what the Governor intends to do. Senator Titus asked if another
bill would specify these objectives. Chairman James said those specifics would
not be part of S.B. 577; instead, they would be addressed in the budget
legislation. He explained this money, proposed to be generated by S.B, 677, is
'$30 million for an education enhancement program to which legislators aim to
give 100 percent support. He explained the concept of accountability proposed
by Senator Porter would be part of the entire package, but said he doubted it
would be included in S.B. 577. He said the money generated from this bill goes
into the General Fund and is allocated when the Governor prepares his budget.
Chairman James voiced appreciation for Senator Titus’ concerns about how the
money would be spent. He continued, stating the discussion today resulted in
indications some money will go into the classroom, and some money will go
towards giving teachers a salary increase. “However,” he said, “it is the
Governor who will make those decisions, now that the groundwork has begun.”

Senator Washington said it should be understood this bill is to support,
continue, and enhance education. Chairman James said his intention with this
legislation is to find the means to acquire the money to improve Nevada's
education. He said the design: of S.B. 577 is to create ongoing, fiscally sound
funding to keep things going in Nevada.
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Pat Zamora, Lobbyist, Clark County School District, said the cost of an audit
would be estimated at a maximum of $15,000 a year.

Samuel P. McMullen, Lobbyist, Las Vegas Chamber of Commerce, said he was
~accompanied by Kami Dempsey, Director of Governmental Affairs, Las Vegas
Chamber of Commerce. Mr. McMullen called the discussion today good, stating
testimony is better and more supportive than it would have been 2 days ago.
He said many concerns existing just days ago have now been satisfied. One of
them, he said, was the impact on small business, but he recognizes now that
business, especially small business, has been considered and protected.
Mr. McMullen mentioned the one-time fee incorporated into S.B. 577, as
opposed to an ongoing charge or long-term taxation, caused some concern to
business, but has now been addressed satisfactorily. '

Mr. McMullen expressed appreciation for all seven members of the judiciary
committee who weighed the concerns of everyone involved in the discussions.
The statement prepared for May 22 was one of commitment signed by 30 or 40
business groups that very seriously and sincerely endorsed it. It reflected a
great amount of effort and a willingness to participate during the interim in
planning - for solutions. The ‘business community supports the objective of
educational enhancement; it is a “critical focus” during the interim planning.
Mr. McMullen made a direct and open invitation to others to provide input and
ideas, particularly teachers with whom collaboration and communication is vital.
- He asked that the record reflect the invitation to collaborate and work together
to solve common problems was a most serious invitation.

Chairman James said he is “absolutely committed” to working on accomplishing
this budget change through the legislative process. He realized the chamber of
commerce was a large group of business interests, both large and small. He
then related a dinner conversation he recently had with a businessman who
supported S.B. 577 “1000 percent” because he believed, from a businessman’s
point of view, if schools prepared students better, it would ultimately help
business. Chairman James thought this story would set the tone for a
cooperative effort between businesses and schools.

Mr. McMullen commented about the chairman's experience, stating the
chamber of commerce has been having those kinds of conversations for years.
“If you think about it . . . the kind of collaboration we're hoping for in the
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interim . . . business has no reason or desire to be at war with education. That
is not in anyone’s best interest.” Mr. McMullen said the lifeblood of business,

-any business, is its employees. The education system creates good employees;

the business-related education programs currently offered are there to help the
business community. Mr. McMullen stressed the importance of schools and
businesses working together. Chairman James thanked Mr. McMullen and
expressed the feeling of a new tone of collaboration, cooperation, and harmony
between business and education.

Senator Titus said she respected the pledge put forth by Mr. McMullen on
behalf of the Las Vegas Chamber of Commerce. But, she said, she is concerned
because during the last interim the Governor had great plans and nothing came
of the meetings between mining, business, and gaming. Senator Titus said,

“Here we are again, piecing together little Band-Aids during the final hours of

the Legislature.” She said when Senator Porter presented his audit amendment,
she would present an amendment calling for a legislative interim committee to
study the taxes proposed for business. Then, she continued, it will be a public
forum, where everyone can participate and testify. She thanked Mr. McMullen
for his invitation to communicate, and said she believed a legislative interim
committee would be better than boardrooms and backrooms.

Mr. McMullen said he appreciated Senator Titus’ reference to backrooms,
adding he believed, whether or not there was a legislative interim committee,
the chamber of commerce still needed their process. He said during the last
interim there was a need to get all taxpayers involved in the process for their

~input, but, instead, it was a missing ingredient. Mr. McMullen said some long-

term thinking and planning has already been done, and some analysis has begun
regarding the status of the state of Nevada in 10 years in terms of needs and

revenues. Business, he said, likes long-term projections for planning, and those

pieces of information need to be determined by a governmental process.

Senator Titus agreed with Mr. McMullen stating, again, an open forum with
discussion with legislators involved throughout the process would be the way to
find a collaborative solution. Mr. McMullen responded he did not see a problem
with an open forum, adding accountability is an important issue. The objective
is to find a way to measure what teachers do in terms of performance. An
argument is expected about the issue, but the business community needs to be
comfortable with what happens in the classroom. He voiced an interest in
expediting the teacher certification process, as Las Vegas currently has a critical
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shortage' of teachers, and he felt the process of teacher training takes too long. v

Another consideration to accelerating teacher training is temporary certification
as needed. Mr. McMullen said these are some of the considerations to be
addressed by the public. :

Chairman James commented on the accountability of teachers issue stating
there is no need for any law or to do anything to see accountability. He said,
“Just go sit in the back of a classroom . . . Pick any classroom in the state and
‘just go sit in a classroom for the whole day and watch what happens.” He said
he had done this and believed any businessman would “feel a lot better about
this issue” if he took the time to make a classroom visit. He said, “It's
‘tremendous what’s happening there [even] with the lack of resources.”

Senator Care said there are some provisions in S.B. 577 which do not go to
funding: the codification of the heightened “clear. and convincing evidence”
standard and the codification of the “alter ego doctrine.” These address the
fiduciary responsibility of a corporation to a shareholder, he said. Senator Care
said, in the earlier version of this bill, Mr. McMullen took umbrage with these
provisions. He asked whether Mr. McMullen had any position on these
provisions. :

‘Mr. McMullen replied, “The jury is still out on those [provisionsl.” He then said
he also represents the retail association that met with chamber officials, and the
- result of the meeting was both sides agreed corporate boards of directors of
~ corporations might need some protections. Chairman James interjected,
reliance on financial advisors, and those who give opinions regarding
transactions to allow for an “out,” need to be included in the provision. Then,
he said, a different standard of proof and codifying fraud must be evident before
piercing the corporate veil. Mr. McMullen agreed, and admitted there had been
little analytical time spent to date on. those provisions. Chairman James
remarked the new tone about this legislation was evident in Mr. McMullen’s
remarks.

Senator Porter focused on accountability in his comments. He said he married a
teacher and knows firsthand of the trials and tribulations of a professional
educator. A child, he said, is in the classroom about 9 percent of a year and,
therefore, is somewhere else 91 percent of the time. He noted parents place a
lot of trust and faith in their children’s teachers, but there is mistrust of those
who manage the educational system. Accountability, he said, is welcomed by
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teachers who adhere to the standards required of them. Where something is
missing, Senator Porter said, is in management, operations, and procedures in
~allowing a teacher to teach and a parent to be involved. He voiced great
respect for the teaching profession, and said he believed parents expect a lot for
the 9 percent of a year children spend in school. Senator Porter announced his
desire that emphasis be placed on an audit, which focuses on a look at
management’s hiring practices, spending, and statistics to ensure professionals
can do their jobs.

Danny L. Thompson, Lobbyist, Nevada State AFL-CIO, related each year the =
Nevada State AFL-CIO has two conventions, one is a constitutional meeting,
and the other is a political convention. He continued, stating at the last political
convention a resolution passed unanimously supporting a quality schools plan
presented by the NSEA. Mr. Thompson said the Nevada State AFL-CIO
represents 155,000 members and their families, or 360,000 Nevadans.
Therefore, to accommodate the concerns of membership, he said, the Nevada
State AFL-CIO leaders debate many issues before a position on any given issue
is decided. He used the gaming tax as ~an example of something the
organization opposed, stating the position of the Nevada State AFL-CIO was to
diversify Nevada’s tax base. Mr. Thompson claimed, with Indian gaming and
gaming all over the United States, it would be prudent to seek other entities for
state revenue in the form of taxes to avoid a financial disaster.

Mr. Thompson talked about the salary of teachers, stating a starting teacher is
paid an average of $26,800 per year in Clark County. Garbage truck drivers, he
.claimed, earn nearly twice as much money as teachers. He identified the
problem as the inability to hire dedicated, well-trained teachers, indicating,
currently, there is a need for 1200 new teachers and only 500 have been
recruited to date. Mr. Thompson said the shortage of 700 professional teachers
is directly related to the $26,800 salary. He said Nevada leads the nation in the
dropout rate of high school students, adding this number relates to the teenage
pregnancy rate and other social problems. He asserted long-term effects of
lacking education include 82 percent of prison populations, mostly high school
dropouts. Mr. Thompson said the numbers all connect, stating he believed the
best educators are not interested in teaching for a salary of $26,800, citing the
Las Vegas teacher shortage as an example. He added the business community
is also interested in hiring people who have learned some skills, especially math
and science. Those skills, he said, are acquired in school.
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Mr. Thompson said the Nevada State AFL-CIO, as a group, is committed to
solving the problem. He said he was sent to the judiciary committee meeting
‘with a task: “To solve this problem with whatever means we can.”
Mr. Thompson thanked the committee, and specifically Chairman James, for
“having the courage and the leadership to do something about this.”
Mr. Thompson said:

We (Nevada State AFL-CIO) pledge to work with this committee
and with whomever to solve this problem. It is in all of our best
interests, because all the numbers are connected. If we don’t
solve this problem now, if we wait 2 years . . . We cannot wait 2
years. This problem is manageable today, and in 2 years it will be
out of control . . . We will be here through the rest of the process
to work with all parties concerned.

Chairman James thanked Mr. Thompson, agreeing it is the fiscally conservative
approach to address these problems now. He said once a problem is identified
it gets worse if you wait to solve it. '

Senator Washington also commended Mr. Thompson on his comments and
those of Mr. McMullen, particularly references made to collaborative efforts.
The senator said during his tenure as a legislator he worked on welfare reform,
and on standards and accountability measures. He applauded other legislators
for their dedication to ensure accountability is part of the educational system in
. areas of hiring, recruiting, and retaining the best teachers to do the best job for
our children. ’ ;

- Senator Washington prefaced his concern with, “Maybe this is just
philosophical,” and continued, saying he has watched schools, visited prisons,
counseled young people and their parents, and he has been part of the process
of enacting measures to improve education and get parents involved. However,
he said, in a prison setting, if one speaks to an inmate and inquires about his
reading skills, for example, his family background and, finally, what the inmate
says of his educational background, most have poor reading skills, come from
either single or broken homes, and assess their education as “not supportive,
denigrated, not encouraging, labeling, and, ultimately, a loss of interest in
education.”  He contrasted his own educational experience to what is
increasingly prevalent today. Senator Washington said he was fortunate to
finish college and complete an apprenticeship.
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Senator Washington said, as a consideration for spending more money on

education in acts of hiring teachers and increasing their salaries, the quality of a
teacher is vitally important for the overall outlook and future of children. He
said he was convinced it is the teacher who has the greatest impact on a child’s
life, except for their parents. He said not clergy or youth counselors, but
teachers most influence the demeanor and concept of self in children. With this
conviction in mind, Senator Washington believed not only educational
background but also the “heart” of a prospective teacher should be considered.
He said a quality teacher wants to see students succeed. Senator Washington
said it breaks his heart to see youngsters struggling; he knows their destiny is
statistically decided very early in life. He urged those involved to take an overall
look at the long-term effects of a poor education. He asked the certification
processes, the role of principals, the objective of testing, and the effects of
micro-management in the classroom be reassessed. Senator Washington said
teachers were not his chief concern, but it is the manner of delivery that
bothers him. Senator Washington proclaimed:

‘When a child walks out of the educational system and can’t fill out
an application, ‘or can’t apply for an apprenticeship program
because he can’t add, then it tells me something is wrong. And,
when you go down to the prison and 90 percent of them can't
read, and then you look at the fact that a disproportionate share of
inmates are minorities, something’s wrong. Something is wrong. |
still believe that education is the key to delivering young people out

. of the trouble that they’re in now.

- Mr. Thompson responded to Senator Washington, stating his wife was a social
worker in the child abuse unit in Clark County. He said teachers are not
expected to solve problems of dysfunctional families; a good, strong family unit
solves those. Mr. Thompson applauded Senator Washington’s work in the
prisons and agreed with many of his comments, but said he felt it was
unrealistic to think of teachers as the “be all, end all” of our problems. He
concluded with a plea to all join together and solve these problems. “If we
don’t, we’'re going to have a lot more problems, come two years.”

Chairman James said he was most appreciative of testimony from both the
business and education communities. He then welcomed Secretary of State
Dean Heller, explaining the Secretary of State’s office is the machinery to make

PA002098

126




Senate Committee on Judiciary
May 25, 2001
Page 14

all the plans and proposals work. Chairman James publicly commended
Mr. Heller for raising the level of his office by dedication to the tasks before
him, and making it the machinery to address this critical issue before the
committee. Chairman James said there is a commitment to continue helping
Nevada have the best Secretary of State’s office in the country.

Secretary of State Dean Heller thanked Chairman James and credited Renee
Lacy, chief deputy secretary of state, and Scott Anderson, deputy secretary of
state, from his office for the effort put forth to bring the S.B. 577 package
together. He then expressed appreciation to Chairman James for including his
office in the process. '

Secretary of State Heller said, in 1991, corporate functions and statutes were
revised, providing for broader application and enticements to bring business to
Nevada. One of the provisions was flexibility in the Office of the Secretary of
State, the purpose of which, he said, was to allow Nevada to compete against
49 other states for business. He added a corporation could file application
anywhere. He explained both the Department of Taxation and the Department
of Motor Vehicles and Public Safety compete against no one. Secretary of
State Heller said, in 1991 a provision was added to the law to produce a special
revenue account giving the flexibility needed to be competitive. He said
S.B. 577 alters the flexibility clause somewhat; it is an issue of concern. The
Office of the Secretary of State does not want to lose the competitiveness or
the flexibility against the other states, he declared. Secretary of State Heller
specifically addressed section 58 of S.B. 577 stating, as currently drafted, it
~would cause an immediate loss of $2 million in payroll and $1.5 million used for
technology. He added he was aware the intent was not to cause loss, but
reiterated special revenue operating funds placed in the general fund budget
account were problematic.

Chairman James acknowledged he was aware of the concern and had already
discussed the issue with the Governor and the chairman of finance. He
declared his commitment to the Office of the Secretary of State. Secretary of
State Heller stated he knew Chairman James’ position. Mr. Heller did not want
to see fees raised and services cut, pointing out 6 years ago it took 6 to 8
weeks to do a corporate filing, and today it takes, through the special revenue
fund, 2 to 3 days. He said those are the type of services Nevada needs to
maintain in order to continue to be an attractive place in which to incarporate.
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One other concern voiced by the Secretary of State was the continuance of the
declaration, “under penalty of perjury,” instead of an affidavit. He explained his
-office experienced a 30 percent rejection rate because businesses forget to file
the affidavits, and the “under penalty of perjury” would help the office continue
to render efficient service. Chairman James said this issue would be addressed
‘in bill drafting. He repeated this legislation would not be possible without the
help of the Office of the Secretary of State and, specifically, of Mr. Heller.

Chairman James then introduced S.B. 51, a corporate business bill addressing
similar issues to those of S.B. 577.

SENATE BILL 51: Makes various changes pertaining to business associations.
(BDR 7-2556) v

He explained S.B. 51 had to be processed to concur with the Assembly prior to
addressing S.B. 577, which is pending for today on the Senate Floor.

SENATOR MCGINNESS MOVED TO CONCUR WITH THE ASSEMBLY
AMENDMENTS TO S.B. 51.

SENATOR WIENER SECONDED THE MOTION,
- THE MOTION CARRIED UNANIMOUSLY.
- H
Chairman James called a recess of the meeting at 10:32 a.m.
Chairman James reconvened the meeting and called the meeting to order at

4:05 p.m. He announced the committee would hear further testimony on
Senate Bill 577.

Tom R. Skancke, Lobbyist, Nevada Association of Listed Resident Agents, Inc.,
introduced the president of the association John T. Olive. Mr. Skancke voiced
support for $.B. 577 and was interrupted by Chairman James, who wanted to
publicly thank both Mr. Skancke and Mr. Olive and their clients for making
suggestions and actively working on solutions. Chairman James stated there is
a reliance on this organization to work closely with the Secretary of State's
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office and make known to the business community the annual fee is not being
raised. :

Mr. Skancke said the suggested language changes in the amendment, initially
removed, now need to be reinstated (Exhibit C). He suggested staff from the
Office of the Secretary of State, also requesting changes, join him in drafting an
amendment for these desired changes.

Chairman James explained why he did not agree with these proposed changes.
John Olive, President, Nevada Association of Listed Resident Agents, Inc.,
accepted Chairman James’ explanation and stated if the Office of the Secretary
of State concurred, he would too. Chairman James verified with Ms. Lacey
(Renee Lacey, Chief Deputy Secretary of State) there is no problem with the
language of S.B. 677. Mr. Skancke said, after a review with the committee and
Ms. Lacey regarding each suggested change, most questions are answered and
his concerns are satisfied. The changes are also consistent W|th the proposals
from the Office of the Secretary of State.

Mr. Olive stated, for the record, apprecnatlon for the work and effort by the
judiciary committee on S.B. 577. He said the committee addressed a very
important issue to business organizations in the state. Mr. Olive continued,
saying there is a dire need for assistance to improve the quality of education in
the state. He said the corporate citizens of Nevada feel a responsibility to step
forward and offer assistance. He added the corporate fee increase represented
a serious attempt to help. Mr. Olive commended the legislators for their strong
desire to earmark these fees for the betterment of education, and committed his
organization to an ongoing involvement in assuring it happens. Mr. Olive
concluded, stating:

We are in firm support of the need to enhance the quality of the
education here in the state. ‘We appreciate the responsiveness of
Senator James and others of the committee that have participated
in this process in addressing some of our concerns. We believe
that the fee increase represents a way of augmenting funding to
the state in a way that will help the state to enhance opportunities
for economic development as well as growing small businesses
here in the state . . . We wanted to just simply express our
appreciation and say we are committed to this as an ongoing
agenda item for our group to be involved in this.
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Chairman James thanked Mr. Olive for his testimony and commentary.

Chairman James then addressed the section of S.B. 577 dealing with the
placement of funds generated by this corporate fee increase, stating, for the
record;

The increased fees and the new money generated by this bill from
‘those kinds of fees will go to the General Fund and will be part of
the money that is utilized in the way the bill is intended, and the

~ Governor just outlined. The rest of it (special services/revenue
funds) will continue to be used in your office (Secretary of State) in
the way it has been done . . . The bill drafters are coming up with
that specific language so that, in fact, it will not be removed from
the secretary of state’s budget.

Renee Lacey, Chief Deputy Secretary of State, Office of the Secretary of State,
responded to Chairman James’ statement, commenting it allays the fears of the
Secretary of State. She added the Office of the Secretary of State is already
working with the bill drafters, and thanked Chairman James.

Senator Washington asked Ms. Lacey to verify the change regarding affidavits.
Ms. Lacey said the change was the word, “affidavits,” which has been replaced
with the phrase “declaration under penalty of perjury.” She said there is an
amendment addressing the language change in every appropriate section of
S.B. 577 (Exhibit D).

Chairman James asked Scott Anderson, Deputy Secretary of State, Commercial
Recordings Division, Office of the Secretary of State, to explain the
amendments proposed by his office. Chairman James asked Senator
McGinness to preside over the meeting, temporarily.

Senator McGinness invited Ms. Lacey and Mr. Anderson to proceed with the
explanation of the amendments.

Ms. Lacey said the first several amendments address Senator Washington's
question on the change in language. She said in another proposed amendment,
a compromise was reached regarding raising the cap, and explained there would
be an amendment allowing her office to take some funds from special services

PA0021 021 30

T




Senate Committee on Judiciary
May 25, 2001
Page 18 ‘

funds for additional space and additional employees. She said, the fiscal impact
and increased number of positions in the Office of the Secretary of State will be
~online on July 1, 2001, stating the filing forms have to be revised and the office
anticipates an increase in business from the liability provisions (Exhibit D).

Senator McGinness asked whether the compromise would be part of S.B. 577.
Bradley A. Wilkinson, Committee Counsel, ‘Legal Division, Legislative Counsel
Bureau, answered affirmatively.

Ms. Lacey said the other concern was the effective date, stating the
amendment proposed a change from July 1 to August 1, 2001. She defended
the request, saying the forms have to be revised, and most filings will be
rejected simply because there will not be adequate time to give notification of
the change in fees without this date change.

Senator McGinness suggested changing all the effective dates to August 1,
Ms. Lacey replied only Section 59 of S.B. 577 required a change to August 1,
2001 (Exhibit D). , v

Senator Care questioned the projections made by the Office of the Secretary of
State. Mr. Anderson responded the figures proposed by the resident agents
were based upon revenue in volume figures provided by the secretary of state’s
office 2 weeks ago. He said the estimate of the initial list appeared to be
19,000 filings, but, after working through them, the number of filings appears
to be closer to 17,000. '

Chairman James returned and resumed presiding over the meeting.

Robert L. Crowell, Lobbyist, Nevada Trial Lawyers Association, began his
testimony by calling attention to serious concerns with the immunity language
in sections 1 and 3 of S.B. 577. He submitted proposed amendments to the bill
(Exhibit E). Chairman James asked him to explain the use of the word “or”
instead of “and” in section 3 of S.B. 577. Mr. Crowell responded this change is
- consistent with existing law. Chairman James said as a matter of prudence, the
Legislative Counsel Bureau (LCB) would be consulted on the use of the word
Ilor'll
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Chairman James then announced a work session to fine-tune the amendments
would be convened tomorrow after the floor session, explaining he did not want
to eliminate something that would decrease authority.

Senator Care asked Mr. Crowell about shortening the statute of limitations from
3 years to 2 years. Mr. Crowell responded the preference was to leave it as it
is at 3 years, but added the issue was not discussed.

Mr. Skancke asked for some clarification of Mr. Crowell’s proposed
amendments to S.B. 677. He stated he was not an attorney and wanted to
know how this changes the bill. Chairman James answered, “It takes out the
alter-ego issue, and then it removes the ‘clear and convincing evidence’
standard, but leaves in place the blanket limitation on liability for officers and
directors and lessens the breach of fiduciary duties or intentional misconduct.”

Mr. Olive then said his concern is elimination of the phrase, “clear and
convincing evidence standard” would weaken the attractiveness of doing
business in Nevada. He said the nature of other corporate statutes, including
this phrase, would be a positive step for the state, because, he explained, it
would make it more difficult to attack an officer or a director from the outside.
He said he liked the elevation of that standard of proof from “preponderance” to
“clear and convincing.”

Senator Titus responded to Mr. Olive stating, “Nevada is already attractive
enough for businesses to come.” She said the “clear and convincing” phrase
was codified long ago, and conditions have changed considerably. Therefore,
she did not think it was needed anymore. She continued, pointing out there is
no corporate income tax, and fees remain much lower than anyplace else, and,
she added, with the inclusion of the opt-out protection, Nevada is still better
than Delaware or Wyoming.

Senator Washington said he also is not a lawyer, but thought “clear and
convincing evidence” had a significant impact on corporations in regard to
- piercing the corporate veil. He said he was not convinced it was wise to delete
the phrase. Senator Titus said the standard on other civil cases is not as high.
She said “clear and convincing evidence” is a standard used in criminal cases.
Senator Care added he applauds the chairman for his work on S.B. 577 and, in
an effort to address Senator Washington’s concern, said the focus should be on
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the fees to enhance education, which has been done. Therefore, he added,
liability is not the issue.

Mr. Olive joined the conversation, stating the introduction of a higher standard
or a “clear and convincing evidence” standard exists only in a couple of other
states where it is associated with establishing liability on the part of a corporate
principal. Therefore, Nevada would not be the first, and he mentioned Ohio as
one state using this standard. “The value of it is that it makes it more attractive
for an individual to step forward as a corporate principal and participate in the
business start-up,” Mr. Olive said. He said Nevada corporation statutes invite
small businesses to set up here. Mr. Olive added he would like to see the
statutes as encouraging and attractive to market from his business vantage.
Mr. Olive then proclaimed:

There is no other industry in the state of Nevada that is as
energetic with regard to the advertising and marketing of the state
of Nevada and the things that make it attractive in the business
arena as our industry. We recognize this as something that would
be important in furthering our efforts to market Nevada across the
country,

Mr. Olive continued, asserting “clear and convincing evidence” does increase

the level of protection. He said Mr. Crowell’s comments regarding section 1 are
true; therefore, his interest is only in preserving a new standard of proof, giving
more protection to corporate principals.

Senator Washington reminded the committee of a testifier in the previous day’s
meeting who said he would not object to higher fees if he could retain “clear
and convincing evidence” and reduce the liabilities of corporate officers.
Senator Washington asked if lowering the fees, but eliminating the higher
standard, reduces the appeal of Nevada for business interests.

Mr. Olive answered he did not believe it accurate to equate the impact of the
level of fees with the importance attached to increased protection. He said the
level of increased protection proposed in S.B. 577 is critical to increase the
attractiveness of the state of Nevada.
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Chairman James asked for other testimony on S.B. 577. Senator Porter said he
wanted to refer back to his comments from this morning, specifically, the
portion regarding an audit. He said since this morning he had discussed the bill

with Chairman James and staff and concluded S.B. 577 is not the appropriate -

place to include an auditing section. Senator Porter said an audit section would
be added to some other, more appropriate, legislation. Chairman James offered
to work with Senator Porter drafting other legislation necessary for inclusion in
the education enhancements.

Chairman- James closed the hearing on S.B. §77. He said it would be
appropriate to move the bill and summarized the proposed amendments. He
explained the amendments proposed by the Office of the Secretary of State,
with the exception of an increase in cap, would be reworded by the LCB staff to
include language to distribute funds to the Secretary of State and the General
Fund, as discussed.

Senator Titus asked Chairman James about the increase in staff for the Office
-~ of the Secretary of State to accommodate the changes in corporate fees.
Ms. Lacey said there is an amendment to provide not only additional employees,
but also more space. Mr. Wilkinson confirmed the amendment for these needs
would be part of S.B. 577. Ms. ‘Lacey said the fiscal department had
participated in the discussion of this amendment and approved it. Chairman
~James said he would verify this with the finance committee chairman.

The trial lawyers’ amendments, Senator James said, were discussed, and the
language would be changed as proposed.

After a brief time without commentary from anyone, Chairman James asked
whether everyone understood the amendments. He asked for a motion to
amend and do pass on that basis.
SENATOR TITUS MOVED TO AMEND AND DO PASS S.B. 577.
SENATOR WIENER SECONDED THE MOTION.
Senator Wéshington said he still believed “clear and convincing evidence” was

important to the bill. He said he supports the bill on the merits of helping
education, but he felt it a mistake to delete such protection. He reminded
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Chairman James the language was part of the original draft. Chairman James
referred to the amended bill as “a good compromise.”

THE MOTION CARRIED UNANIMOUSLY.
*****

Chairman James announced he would present Senate Bill 577 on the Senate
Floor. He adjourned the meeting at 4:58 p.m.

RESPECTFULLY SUBMITTED:

Ann Begnarski,

Committee Secretary

APPROVED BY:
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AMENDMENTS TO SENATE BILL NO. 577

P.3.  Sec. 4(1)(f) A designation of its resident agent in this state.

Sec. 4(1)(3) Requirement that an affidavit be included in the initial and annual list
attesting compliance with NRS 354A be replaced with language requiring a statement
declaring, signed by an officer or agent of the corporation, under penalty of perjury as to
the compliance of the corporation with NRS 364A.

P4.  Sec. 4(5) lines 9 and 10, the language of this subsection that has been stricken
should be included in the bill to be consistent with and reflect the name of the form that
has been provided by the Secretary of State’s office for the filing of these lists.

~ Sec. 5, limes 28 and 29, the language of this subsection that has been stricken
should be inciuded in the bill to be consistent with and reflect the name of the form that
has been provided by the Secretary of State’s office for the filing of these lists.

P.6.  Sec. 10(1), line 45, “Ifthe amdunt represented by the aggregate total number of
authorized shares provided fort in the articles or agreement is:

P.9, Sec. 16(1), lines 32-34, the language of this subsection that has been stricken
should be included in the bill to be consistent with and reflect the name of the form that
has been provided by the Secretary of State’s office for the filing of these lists.

P. 10, Sec. 17, lines 4,5, the language of this subsection that has been stricken should be
included in the bill to be consistent with and reflect the name of the form that has been
provided by the Secretary of State’s office for the filing of these lists.

- P. 10, Sec. 19(1)(a), line(s) 29, the language of this subsection that has been stricken
- should be included in the bill to be consistent with and reflect the name of the form that
has been provided by the Secretary of State’s office for the filing of these lists.

P.11. Sec.20(1)() A designation of its resident agent in this state.

P.11.  Sec. 20(3) Requirement that an affidavit be included in the initial and annual list
attesting compliance with NRS 354A be replaced with language requiring a statement
declaring, signed by an officer or agent of the corporation, under penalty of perjury as to
the compliance of the corporation with NRS 364A.

P. 11 Sec 20(4) the language of this subsection that has been stricken should be included
in the bill to be consistent with and reflect the name of the form that has been provided by
the Secretary of State’s office for the filing of these lists.

P.11  Sec.20(4)(b) lines 35, 36 [ore
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P.11. Sec.20(5) lines 42, 43 the language of this subsection that has been stricken 8
should be included in the bill to be consistent with and reflect the name of the form that
has been provided by the Secretary of State’s office for the filing of these lists.

P.vll. Sec. 20(5)(b) lines 43, 44 [or-a-certification-ofno-changes:]

P.12. Sec. 21 line 6, the language of this subsection that has been stricken should be
included in the bill to be consistent with and reflect the name of the form that has been
provided by the Secretary of State’s office for the filing of these lists.

P. 15. Sec.29(1) (f) A designation of its resident agent in this state.

P. 15, Sec.29 lines 8-10 Requirement that an affidavit be included in the initial and
annual list attesting compliance with NRS 354A be replaced with language requiring a
statement declaring, signed by an officer or agent of the corporation, under penalty of
perjury as to the compliance of the corporation with NRS 364A.

P. 15, Sec.29(2) line 11, the language of this subsection that has been stricken should be
included in the bill to be consistent with and reflect the name of the form that has been
provided by the Secretary of State’s office for the filing of these lists. '

P.15. Sec.29(3) line 19,20, the language of this subsection that has been stricken should
be included in the bill to be consistent with and reflect the name of the form that has been
provided by the Secretary of State’s office for the filing of these lists.

P. 17. Sec. 33(1) (f) A designation of its resident agent in this state.

P.17. Sec.33 lines 8-10 Requirement that an affidavit be included in the initial and
annual list attesting compliance with NRS 354A be replaced with language requiring a
statement declaring, signed by an officer or agent of the corporation, under penalty of _

perjury as to the compliance of the corporation with NRS 364A,
P.17. Sec.33(2) line 11, the language of this subsection that has been stricken should be

 included in the bill to be consistent with and reflect the name of the form that has been

provided by the Secretary of State’s office for the filing of these lists.

P. 19. Sec. 37(1) line 11-13, Requirement that an affidavit be included in the initial and
annual list attesting compliance with NRS 354A be replaced with language requiring a
statement declaring, signed by an officer or agent of the corporation, under penalty of

- perjury as to the compliance of the corporation with NRS 364A.

P.21. Sec. 42(1) lines 12-14, Requirement that an affidavit be included in the initial and
annual list attesting compliance with NRS 354A be replaced with language requiring a
statement declaring, signed by an officer or agent of the corporation, under penalty of
perjury as to the compliance of the corporation with NRS 364A. '

P.23 Sec. 46(4) line 30 ...pursuant to subsections 2 and 3

i
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PROPOSED AMENDMENT TO S.B. 577

u v - OFFERED BY SECRETARY OF STATE DEAN HELLER
- May 25, 2001

Amend Section 4, subsection 3, at page 3 of the bill, lines 45 and 46 by deleting the words “an affidavit”
and inserting the words “a declaration under penalty of perjury” '

Amend Section 16, subsection 1(c), at page 9 of the bill, linés 32 and 33

by deleting the words “an
affidavit” and inserting the words “

a declaration under penalty of perjury”

Amend Section 20, subsection 3, at page 11 of the bill, line 29 by deleting the words “an affidavit” and
inserting the words “a declaration under penalty of perjury”

Amend Section 29, subsection 1(¢), at page 15 of the Bill, lines 8 and 9 by deleting the words “an
affidavit” and inserting the words “a declaration under penalty of perjury”

Amend Section 33, subsection 1(¢), at page 17 of the bill, lines 8 and 9 by deleting the words “an
affidavit” and inserting the words “a declaration under penalty of perjury”

Amend Section 37, subsection 1, at page 19 of the bill, line 12 by deleting the words “

an affidavit” and
inserting the words “a declaration under penalty of perjury”
Umend Section 42, subsection 1, at page 21 of the bill, line 13 by deleting the words “an affidavit” and
inserting the words “a declaration under penalty of perjury” '

smend Section 48, at page 25 of the bill by deleting the deleted language in subsection 3 and changing
$2,000,000 in subsection 3, line 5, to $3,000,000.

umend the bill as a whole by deleting Section 58 in its entirety, and renumbering section 59 as 58.

.mend Section 59 of the bill, subsection 1(b) at page 27, line 29 by deleting “July” and inserting
“August”
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Presented by Nevada Trial Lawyers Méy 25,2001

Sectmn 1. Chapter 78 of NRS is hereby amended by adding thereto a
12 NeW section to read as follows:
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210 Sec. 2. NRS 78.037 is hereby amended to read as follows:
211 78.037 The articles of incorporation may also containf:

ASEAN L Tata

- £) a¥a ata €3 I
2 - °

212

2-14

216

216 A OF-OIISSHE '-‘ -9 5
217 knowing-vielatien-of law;-or

2-18 jotr i

210 ~2—Adty} any provision, not contrary to the laws of this statef—fer} «

20 1. For the management of the business and for the conduct of the

221 affairs of the corporationf;-an isio] ine]

222 2. Creating, defining, limiting or regulating the powers of the

22 corporation or the rights, powers or duties of the directors, fand} the

24 Officers or the stockholders, or any class of the stockholders, or the
holders

22s Of bonds or other obligations of the corporationf;-er-geverning} ; or

22 3. Governing the distribution or division of the profits of the

227 COrporation,

2 Sec. 3. NRS 78.138 is hereby amended to read as follows:

220 78.138 1. Directors and officers shall exercise their powers in good

2= faith and with a view to the interests of the corporation. ‘

251 2. In performing their respective duties, directors and officers are

22 entitled to rely on information, opinions, reports, books of account or

23 Statements, including financial statements and other financial data, that
are
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224 prepared or presented by:

2s5 (a) One or more directors, officers or employees of the corporation
2 reasonably believed to be reliable and competent in the matters prepared
or o

2w presented,;

22 (b) Counsel, public accountants, financial advzsers, valuation advisers,
2a0 investment bankers or other persons as to matters reasonably believed to
240 be within the preparer’s or presenter’s professional or expert competence;
241 O

22 (C) A cormmttee on which the director or officer relying thereon does

243 DOt Serve, estabhshed in accordance with NRS 78.125, as to matters
within

244 the committee’s designated authority and matters on which the comm1ttee
24 18 reasonably believed to merit confidence,

2« but a director or officer is not entitled to rely on such 1nformat10n

2«7 Opinions, reports, books of account or statements if he has knowledge

24 CONcerning the matter in question that would cause reliance thereon to be
2« Unwarranted.
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MINUTES OF THE
SENATE COMMITTEE ON FINANCE

Seventy-First Session
May 26, 2001

The Senate Committee on Finance was called to order by Chairman William J.
Raggio at 8:19 a.m., on Saturday, May 26, 2001, in Room 2134 of the Legislative
Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is the
Attendance Roster. All exhibits are available and on file at the Research Library of
the Legislative Counsel Bureau.

COMMITTEE MEMBERS PRESENT:

Senator William J. Raggio, Chairman
Senator Raymond D. Rawson, Vice Chairman
Senator Lawrence E. Jacobsen

Senator Bob Coffin

Senator Bernice Mathews

COMMITTEE MEMBERS ABSENT:

Senator William R. O’Donnell (Excused)
Senator Joseph M. Neal Jr. (Excused)

GUEST LEGISLATORS PRESENT:

Assemblywoman Vonne S. Chowning, Clark County Assembly District Number 28
Assemblyman Richard D. Perkins, Clark County Assembly District Number 23
Assemblywoman Sheila Leslie, Washoe County Assembly District Number 27
Assemblywoman Bonnie L. Parnell, Assembly District Number 40

STAFF MEMBERS PRESENT:

Gary L. Ghiggeri, Senate Fiscal Analyst
Bob Guernsey, Principal Deputy Fiscal Analyst
Jennifer Ruedy, Committee Secretary

OTHERS PRESENT:

Daryl E. Capurro, Lobbyist, Nevada Motor Transport Association

Wm. Gary Crews, CPA, legislative Auditor, Audit Division, Legislative Counsel
Bureau

Daniel G. Miles, Vice Chancellor, Finance and Administration, System
Administration Office, University and Community College System of Nevada

Paula Berkley, Lobbyist, EduCare, Community Living Corporation

Brian L. Lahren, Lobbyist, Washoe Association for Retarded Citizens Inc.

Don Hataway, Deputy Director, Budget Division, Department of Administration

Charles Duarte, Medicaid Administrator, Division of Health Care Financing and
Policy, Department of Human Resources

Bob Gagnier, Lobbyist, State of Nevada Employees Association (SNEA)

Jeanne Greene, Director, Department of Personnel

Tom Tatro, Fiscal Manager, Management Services and Programs Division,
Department of Motor Vehicles and Public Safety
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Mr. Ghiggeri stated Exhibit L consists of one page reflecting the revised amounts in
the “one-shot” appropriation and the second page indicates the Secretary of
State’s original request. He noted that if the committee chooses to approve the
revised amounts, staff recommends adding the language “and promotional
materials for cammercial recordings division” at the end of line three of the bill, He
pointed out $50,000 is recommended for each year of the biennium in the revised
amounts for promotional materials for Commercial Recordings Division, which does
not “fall within the definitions in the bill.”

Senator Coffin said he believed this is the third bill requesting huge appropriations
for the Office of the Secretary of the State. He suggested it would be appropriate
to consider the three different measures and pending legislation potentially
affecting the Office of the Secretary of the State simultaneously.

Senator Raggio responded that he believed staff had been doing just as Senator
Coffin recommended.

Mr. Ghiggeri commented staff worked with the Office of the Secretary of the State
to revise the appropriation amount. He pointed out he had also met with
representatives of the Office of the Secretary of the State the previous afternoon
to discuss some issues regarding S.B. 577.

SENATE BILL 577: Limits common-law and statutory liability of corporate
stockholders, directors and officers and increases fees for filing certain
documents with secretary of state. (BDR 7-1547)

Senator Coffin pointed out S.B. 577 was amended the previous day.

Mr. Ghiggeri commented that a portion of the proceeds resulting from S.B. 6§77
would fund six new staff for the Office of the Secretary of the State and rental
computer hardware, software, and supplies to perform the necessary functions
provided in the bill. He pointed out the funding for the operation of that program is
linked to the legislation. If the legislation is not approved, then the funding would
not be approved, he added.

Senator Coffin inquired about the reliability of the revenue numbers projected in
S.B. 577, and whether the potential departure of corporations has been sufficiently
taken into consideration. He said he was not trying to block S.B. 464, but he
suggested a few more days to review information regarding the bill might be
appropriate. He stated some of the figures might be “soft.”

Mr. Hataway said S.B. 577 is a “stand alone issue.” He noted S.B. 464 is primarily
composed of replacement equipment requests, which are necessary for the
continuation of business at the Office of the Secretary of the State.

Senator Raggio asked what the total revised appropriation amount would be for
S.B. 464.

Mr. Ghiggeri responded the total revised appropriation amount is $467,617. He
reminded the committee the additional language “and promotional materials for
commercial recordings division” would need to be provided at the end of line three
of the bill if the revised appropriation is approved,
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Senator Raggio inquired whether the committee had any objections to processing
the bill with the revised appropriation amounts. The committee members voiced no
objections.

SENATOR MATHEWS MOVED TO AMEND S.B. 464 TO INCLUDE THE
LANGUAGE “AND PROMOTIONAL MATERIALS FOR COMMERCIAL
RECORDINGS DIVISION” AT THE END OF LINE THREE OF THE BILL AND TO
REVISE THE APPROPRIATED AMOUNTS AS OUTLINED IN EXHIBIT L AND
TO DO PASS AS AMENDED.

SENATOR JACOBSEN SECONDED THE MOTION.

THE MOTION CARRIED. (SENATORS NEAL AND O’DONNELL WERE
ABSENT FOR THE VOTE.)

* ¥ % ¥ ¥

SENATE BILL 491: Makes appropriation to Opportunity Village Foundation.
(BDR S-1354)

Senator Raggio explained Ed Guthrie, Executive Director, Opportunity Village
Association of Retarded Citizens (ARC) Las Vegas, provided testimony at the
hearing on April 18, 2001, indicating the appropriation is intended to revitalize
thrift stores operated by the Opportunity Village Foundation.

Mr. Ghiggeri stated staff would recommend including language to require a detailed
report of the expenditures be provided to the next Legislature and to require the
reversion of any unspent funds,

SENATOR JACOBSEN MOVED TO AMEND S.B. 491 TO PROVIDE FOR A
REVERSION OF ANY UNSPENT FUNDING AND TO REQUIRE AN
EXPENDITURE REPORT BE PROVIDED TO THE 2003 LEGISLATURE AND TO
DO PASS AS AMENDED.

SENATOR MATHEWS SECONDED THE MOTION.

THE MOTION CARRIED. (SENATORS NEAL AND O'DONNELL WERE
ABSENT FOR THE VOTE.)

LR AR ]

SENATE BILL 494: Creates Nevada protection account in state general fund.
(BDR 31-1430)

Senator Raggio stated S.B. 494 was heard by the committee on April 16, 2001,
He explained the Governor originally requested $5 million for the protection of the
state to fund activities to prevent the location of the nuclear waste repository in
Nevada. He said the Governor recently recommended the appropriation amount be
reduced to $4 million. The funding is intended for potential legal expenses, he
added. He indicated he would accept a motion to amend the bill to provide a
$4 million appropriation and to do pass the bill as amended. He commented this
issue is of great interest to the legislators, and the committee should issue a Letter
of Intent requesting periodic reports of this account.
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MINUTES OF THE -
SENATE COMMITTEE ON JUDICIARY

Seventy-First Session
May 26, 2001

The Senate Committeer on Judiciary was called to order by
Chairman Mark A. James, at 2:40 p.m., on Saturday, May 26, 2001, on the
‘Senate Floor of the Legislative Building, Carson City, Nevada There was no
Agenda. There was no Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Mike McGinness

Senator Maurice Washington

Senator Dina Titus

Senator Valerie Wiener

Senator Terry Care

STAFF MEMBERS PRESENT:

Johnnie Willis, Committee Secretary

Chairman James opened the floor meeting on Senate Bill (S.B.) 577.

- SENATE BILL 577: Limits common-law . and ‘statutory liability of corporate
stockholders, directors and officers and increases fees for filing certain
documents with secretary of state. (BDR 7-1547)

Senator James requested a motion to rescind the amendment to S.B. 577 that
was adopted by the committee on May 24, 2001. :

In response, Senator Titus inquired whether rescinding the amendment to
S.B. 577 would provide more protection, or less protection, for housing
association cooperative (co-op) chairmen than it would for corporate boards of
directors.

Senator James answered it would leave association boards as they are under
current law.
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Senator Titus stated, in that event, the actlon would “water down” the
legislation and she could not support it.

SENATOR WASHINGTON MOVED TO RESCIND THE AMENDMENT TO
S.B. 577 ADOPTED BY THE SENATE COMMITTEE ON JUDICIARY ON

MAY 24, 2001.
SENATOR MCGINNESS SECONDED THE MOTION.

THE MOTION CARRIED. (SENATOR TITUS, SENATOR WIENER, AND
SENATOR CARE VOTED NO.)

* % KR ¥

The meeting was adjourned at 2:43 p.m.

RESPECTFULLY SUBMITTED:

Barbara Moss,
Committee Secretary

- APPROVED BY:

% 77

Senay@r Mark AVJ@es Chalrman

DATE: €~ /[«-0y¢
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Seventy-First Session
May 26, 2001

The Senate Committee on Judiciary was called to order by
Chairman Mark A. James,. at 2:43 p.m., on Saturday, May 26, 2001, on the
Senate Floor of the Legislative Bu:ldmg, Carson City, Nevada. There is no
Agenda. There is no Attendance Roster.

COMMITTEE MENVIBERS PRESENT:

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Mike McGinness

Senator Maurice Washington

Senator Dina Titus

Senator Valerie Wiener

Senator Terry Care

STAFF MEMBERS PRESENT:

Johnnie Willis, Committee Secretary

Chairman James entertained a motion to amend and do pass
Senate Bill (S.B.) 577.

SENATE BILL 577: Limits common-law and statutory liability of corporate
stockholders, directors and officers and increases fees for filing certaln
documents with secretary of state. (BDR 7-1547)

SENATOR PORTER MOVED TO AMEND AND DO PASS S.B. 577.
SENATOR WASHINGTON SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY.

* KK KK
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The meeting was adjourned at 2:45 p.m.

APPROVED BY:

Jot /o

RESPECTFULLY SUBMITTED:

Sogid gt a TNte e

Barbara Moss, ~—
Committee Secretary

Senator Mark Al J@s, ‘Chairman

DATE: & /er-0]
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employed as a full-time salaried fireman or emergency medical attendant in
this state shall submit to a blood test to screen for hepatitis on or before
November, 1, 2001. The blood test must be paid for by the employer of the
person. If a person fails to submit to a blood test required by this subsec-
tion, the conclusive presumption relating to hepatitis otherwise created by
section 4 of this act shall be deemed with regard to that person and for the
purposes of section 4 of this act to be a rebuttable presumption that may only
be rebutted by clear and convincing evidence that the hepatitis was not con-
tracted during the period in which the person was employed as a full-time
salaried firefighter or emergency medical attendant.

3.~

Amend sec. 5, page 5, lines 22 and 23, by deleting: “the conclusive pre-
sumption relating to hepatitis created by” and inserting: “a rebuttable pre-
sumption that the hepatitis arose out of and in the course of his employment
and is compensable in accordance with”, '

Amend sec. 5, page 5, line 24, after “NRS.” by inserting: “The pre-
sumption may only be rebutted by clear and convincing evidence that the
hepatitis. was not contracted during the period in which the person was
employed as a full-time salaried firefighter or emergency medical attendant.”.

Amend sec. 5, page 5, line 25, by deleting “3.” and inserting “4.”.

Amend sec. S, page 5, line 29, by deleting “NRS.” and inserting: “NRS,
whose primary duties of employment are the provision of emergency med-
ical services.”. B '

Amend the title of the bill to read as follows:

“AN ACT relating to occupational diseases; creating statutory presump-
tions that hepatitis is an occupational disease for certain firemen and emer-
gency medical attendants; establishing requirements of eligibility for - the
Statutory presumptions; requiring the testing of such employees for the pres-
ence of hepatitis; and providing other matters properly relating thereto.”.

Amend the summary of the bill to read as follows:

- “SUMMARY~—Creates statutory presumptions that hepatitis is occupa-
tional disease for certain employees. (BDR 53-843)”. :

Senator Townsend moved the adoption of the amendment.

Remarks by Senator Townsend.

Amendment adopted. .

Bill ordered reprinted, re-engrossed and to third reading.

MOTIONS, RESOLUTIONS AND NOTICES
Senator Raggio moved to consider Senate Bill No. 577 next on the General
File. ’
Remarks by Senator Raggio.
Motion carried.

GENERAL FILE AND THIRD READING
Senate Bill No. 577,
Bill read third time.
The following amendment was proposed by the Committee on Judiciary:
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