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hearing on this matter.

DATED this 19th day of September,2018.

By
, ESQ

N No. 1115
WIRTHLIN, ESQ.

Nevada Bar No. 10282
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Attorneys for P laintiff

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION AND REQUESTED RELIEF

This is the Directors' third attempt at pleadings stage dismissal based on the business

judgment rule. Their I2(c) Motion should be denied for a variety of reasons. First, it is not even

supported by the correct "legislative history." Second, the correct legislative history shows the

inconsequential nature of the amendments. Third, the amendments are plainly not retroactive.

Fourth, post-amendment case law confirms the viability of gross negligence against directors.

Further, not only should the Directors' l2(c) Motion be denied, Plaintiffs Countermotion

for Summary Judgment herein should be granted. According to the Directors, all relevant

evidence regarding them has been produced. This evidence, however, undisputedly shows the

Directors failed to inform themselves before making numerous critical decisions. It also

undisputedly shows the Directors abdicated their responsibilities and merely rubberstamped the

selÊinterested decisions by the UniTer Defendants.2 It further shows that, after they received

actual knowledge of both the severe financial distress of L&C and the unreliability of the UniTer

Defendants, the Directors continued to blindly and unreasonably rely on the UniTer Defendants

while L&C collapsed. Based thereon, this Court should grant summary judgment in favor of

Plaintiff and against the Directors on the issue of liability (with only the amount of the related

2 For purposes of this Opposition and Countermotion, the term 'oUniTer Defendants" will refer to all of the non-
Director defendants collectively.

RE

.l
'L-

PA002234
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damages remaining for trial).

II. PLAINTIFF'S OPPOSITION TO THE DIRECTOR' NRCP 12(c) MOTION

A. Sr,lNo¡,Ro oF REvrEw oN NRCP lz(c) MorroN

"Ordinarily, a motion for judgment on the pleadings should be made promptly after the

close of the pleadings." See 5 C. Wright & A. Miller, Federal Practice and Procedure $ 1367

(1969). Review under NRCP 12(c) is essentially the same as for a 12(bX5) motion. See Sadler v

PacifiCare of Nev., 130 Nev. Adv. Op. 98, 340 P.3d 1264,1266-67 (201Ð; Gumpad v. Comm'r

of Soc. Sec. Admin., 19 F. Supp.3d325,328 (D.D.C.2014) ("4 fRule 12(c)] motion... is

resolved essentially in the same manner as a motion to dismiss ... for failure to state a claim[.]").

"[A] defendant will not succeed on a motion under Rule 12(c) if there are allegations in the

plaintiffs pleadings that, if proved, would permit recovery." See Bernard v. Rockhill Dev. Co.,

103 Nev. 132, 135-36, 734 P.2d 1238, l24I (1987) (citing favorably, 5 C. Wright & A. Miller, at

$ 1368). As part of a NRCP 12(c) motion, the moving party concedes both the truth and

sufficiency of the factual allegations. See Howell v. Lodge, No. 69578,2016 WL 4579086, at*l

(l.,lev. App.); see also, Directors' l2(c) Motion, already on file, at 4:13-14 (admitting this Court

already decided Plaintiff adequately pleaded gross negligence).

"The court either may consider a motion for judgment on the pleadings at a preliminary

hearing ... or may postpone its determination until trial." See 5 C. V/right & A. Miller, at $$

t367,1368.

[I]f the case involves novel factual or legal questions, ..., it may be

advisable to delay consideration of the motion until trial if the court
is left in doubt[.] This will give the parties additional time to ...
more completely investigate the issues presented, thus facilitating
and insuring ... adjudication of the case on its merits.

See id.

B. APPLICATION TO THIS CASE

1. The Directors misstate the mechanics of NRS 78.138.

The Directors improperly characterize the business judgment rule ("BJR") as a single step,

ooget out of jail free" card. See Directors' 12(c) Motion, at9:26-t0:3 ("[A] Nevada officer or

-3-
PA002235
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director cannot be personally liable for anything less than fraud."), and at 4:23-5:I, 6:18-20,9:9-

13. That is incorrect. Rather, NRS 78.138(7) sets up a two-step process regarding director

liability. More importantly, the BJR is only a conditionally applied defense and liability remains

possible even if the BJR can be assefted. As explained by the Nevada Supreme Court in Shoen v.

SAC Holding Corp.,122 Nev. 621, 636,137 P.3d 1171,1181 (2006):

In explaining how the business judgment rule presumption works,
the Aronson court first noted that only disinterested directors can
claim its protections. Then, if that threshold is met, the business
judgment rule presumes that the directors have complied with their
duties to reasonably inform themselves of all relevant, material
information and have acted with the requisite care in making the
business decision. Consequently, a plaintiff challenging a business
decision and assefting demand futility must sufficiently show that
either the board is incapable of invoking the business judgment
rule's protections (e.g., because the directors are financially or
otherwise interested in the challenged transaction) or, if the board is
capable of invoking the business judgment rule's protections, that
that rule is not likely to in fact protect the decision (i.e., because
there exists a possibility of overcoming the business judgment
rule's presumptions that the requisite due care was taken when the
business decision was made).

See also Wynn Resorts, Ltd. v. Eiehth Judicial Dist. Ct.. 399 P.3d 334,342-43 O{ev. 2017)

(quoting Shoen v. SAC Holdins Corp., 122 Nev.621,636-37,137 P.3d ll7l, 1181 (2006))

(emphasis added); see also Aronson v. Lewis 473 A.2d 805, 813 (Del. 1984) ("Technically

speaking, [the BJR] has no role where directors have either abdicated their functions, or absent a

conscious decision, failed to act.").

The proper, initial question, then, is whether the subject board is even capable of raising

the BJR's protections in the first place. See id. Plaintiff submits that according to Aronson, a

case directly confirmed as good law by the Nevada Supreme Court after the 2017 amendment to

NRS 78.138 (see Wynn Resorts,399 P.3d at344), the Directors are not capable of ever invoking

the BJR because they admit (and the evidence shows) they totally abdicated their functions to the

UniTer Defendants. See Aronson, 473 A.2d at 813; Exh. 2-4, Complaint, at TI 28,45,48 (the

Directors admit they acted ooat UniTer's 1!@!!g" as opposed to upon their "recommendations");

-4-
PA002236
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-5-

Exh. 2-8, Directors' Opposition, at 9:18-223, p.11, l't and 2"d bullets. Because they fully

abdicated the responsibilities they owed to L&.C, they have no right to assert the BJR and their

12(c) Motion must be denied. See Aronson,473 A.2d at 813. But even assuming the Directors

were capable of asserting the BJR, Plaintifls allegations in this case - as this Court has already

found - adequately raise questions regarding whether the BJR oois not likely to in fact protect the

[Directors'] decision[s]." See Shoen, 122 Nev. at636-37,137 P.3d at 1l8l; Howell,2016 V/L

4579086,at *1.

Moreover, in Cohen v. Mirage Resorts. Inc., 119 Nev. I, 13-14, 62 P.3d 720,729 (2003),

the Nevada Supreme Court discussed that the term "fraudulent" in the context of the Model

Business Corporations Act ("Model Act") is not the same as in other common law contexts.

Rather, the term is broader and "encompasses a variety of acts involving breach of fiduciary

duties[.]" See id.a V/ith respect to this case, then, Plaintiff is not obligated to either: (1) plead

with particularity under NRCP 9(b); or (2) demonstrate a particular state of mind by the

Directors. See id.; Shoen, 122 Nev. at 634, 137 P.3d at lI79-80 (noting NRCP 8 pleading

standard); Cohen, 119 Nev. at 13-14,62P.3d at729.

Still further, in their own action against the UniTer Defendants, the Directors themselves

argued that a certain degree of recklessness constitutes 'oconscious" misconduct sufficient for the

scienter aspects of a fraud-related claim. See Exh. 2-8, Directors' Opposition, at20:18-22. The

Directors argued that a single, inaccurate set of financial statements omitting the impacts of the

Praxis report ooalone 
[was] enough to defeat [the UniTer] Defendants' claims of innocent intent."

See id. at 22:5-6. But that is significantly less than Plaintiff has alleged here and, therefore, the

Directors' 12(c) Motion is disingenuous. As alleged in the Third Amended Complaint, as well as

set forth below in Plaintiffs Countermotion, the Directors acted with conscious - meaning,

ooknowing" and o'appreciated" (see merriam-webster

disregard for and total abdication of their duties to L&C. As such, even if this Court used the

' Page references are to the court-stamped number at the top of the motion papers, as opposed to the party-insefted

numbering at the bottom of the page. For example, this citation to the Directors' Opposition is to "Page 9 of 223" at

the top of the page, as opposed to the numbering inserted by the Directors at the bottom of the page ("2").

o NRS 78.138 is based on the Model Act and, therefore, the use of terms like "fraud" therein should be read

consistently with their scope under the Model Act. See also Wynn Resorts,399 P.3d at 343.

PA002237
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Directors' legally incorrect approach to the BJR which has been rejected numerous times by the

Supreme Court of Nevada, the allegations (and facts) are more than sufficient for purposes of the

oointentional misconduct, fraud or a knowing violation of law" language. See NRS

78. 1 3 8(7Xb)(2) (emphasis added).

A key point of clarification is that there are distinct types of fiduciary duties owed by

directors: (1) the duty of loyalty; and(2) the duty of care. See Shoen, 122 Nev. at632,137 P.3d

at ll78 ("The board[] ... is governed by the directors' fìduciary relationship with the corporation

. .. which imparts upon the directors duties of care and loyalty.").

\ryith regard to the dufy of care, the business judgment rule
does not protect the gross negligence of uninformed directors
and officers. And directors and officers may only be found
personally liable for breaching their fiduciary duty of loyalty if that
breach [of the duty of loyaltyJ involves intentional misconduct,
fraud, or a knowing violation of the law.

See Shoen, I 22 Nev. at 639 , I37 P .3d at I 1 84 (emphasis added). This is a duty of care case and,

therefore, all Plaintiff is required to do is allege the Directors' gross negligence under an NRCP 8

standard. See id.; W)¡nn Resorts, 399 P.3d at 343; see also Matter of DISH Network Derivative

Litig. ("DISH Network"),401P.3d 1081, 1092 Q.{ev. 2017), reh'g denied (Dec. 8, 2017); Cohen,

119 Nev. at 13-14,62P3d at729. Plaintiff has, in fact, already successfully done this. See

Order denying Directors' Motion to Dismiss, entered October 10, 2016, already on file. This

Court should deny the instant Directors' 12(c) Motion as well and consistent with that prior order.

2. TheDirectors mischaracterizethe20lT amendment

Even though there are plenty of cases construing the amended statute, the Directors avoid

them and instead try to lead the analysis down the rabbit hole of "legislative history." See Wynn

Resorts, 399 P.3d at 342 n.5 ("[T]he amendments to NRS 78.138 do not change our

conclusion."). The problem with the Directors' gambit, however, is that they do not even go to

the correct history. They attach some two hundred (200) pages from the 2001 legislative efforts

behind the now replaced 2003 version of the statute, but ry from the 2017 session. See

qenerally, Directors' 12(c) Motion. The omission is glaring and undercuts their Motion entirely.

-6-
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Further, the Directors also make the following wholly unsupported and conclusory

statements regarding the 2003-17 history of NRS 78.138:

"Many interpreted this passage [from the Shoen caseJ, which cited the Supreme
Court of Delaware's Aronson decision for authority, as holding that NRS 78.138
does not protect Nevada directors and officers who were grossly negligent and
breached their fiduciary duties." See Directors' 12(c) Motion, at 7:2I-24.

The Directors do not identify who these "many" are, but they do not include the 2017

legislature or the Supreme Court of Nevada. In fact, the Nevada Supreme Court, sitting in a post-

2017 amendment world, expressly relied on that Shoen holdíng (as well as numerous other

foreign cases). See Wynn Resorts, 399 P.3d at 342 (expressly citing to Shoen twice and

confirming the viability of gross negligence claims), 343-44 (citing to the various V/LR Foods

cases four times), and344 (citing to Aronson). The Directors also assert the following:

o'In June 2017, dissatisfied with the Nevada courts' interpretation and application
of NRS 78.138, the Legislature amended the statute ..." See Directors' 12(c)
Motion, at7:25-26.

"Before the June 2017 amendment to NRS 78.138, some debated whether Shoen
conflicted with the statutory protections afforded under NRS 78.138. With the
June 2017 amendment to NRS 78.138, the Nevada Legislature purposefully ended
that debate." See id. at9:22-25.

Again, the Director Defendants fail to provide any evidence in support of these bare,

conclusory contentions which contradict Nevada case law before and after the amendments. In

fact, the Senate Judiciary Committee members neither appeared dissatisfied with Shoen (or any

other particular case) nor enamored with so explicitly rebuking the judiciary. See April 10, 2017

Senate Judiciary Committee Minutes, at p.36 (Chair Segerblom: ". .. It raises some red flags with

me with regard to telling the Supreme Court what to do."), at p.37 (Senator Ford: ool have some

heartburn about the legislative intent component. ...").

Rather, the question was squarely put to the corporate director proponent by Senator Ford:

... SB 203 references cases out of Delaware that'have been, and

are hereby, rejected by the Legislature.' V/hat is the most recent
case in Nevada that you are attempting to address? V/hat I have

seen done, and I am not suggesting that I am amenable to doing this

-7 -
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either, is a specific mention of a case that we want to overturn by
legislation. If there is such a case, I would like to know what it is
so that I can get a better understanding, as opposed to this
roundabout way of declaring legislative intent in a way that does in
fact poke the Supreme Court in the eye.

See id. at p.37-38. The response: " ." See id.

(emphasis added).

'oAfter the Court decided the Directors' motion to dismiss the amended complaint,
the Nevada Legislature retroactively amended NRS 78.138." See Directors' 12(c)
Motion, at 4:23-24.

This statement by the Directors is inaccurate. 'oThe other point that I want to put on the

record is that there is no retroactive effect in this bill. There are no issues that I know of, or

cases that point to the need to change. This bill simply looks forward ..." See May 25 2017

Assembly Judiciary Committee Minutes, at p.55 (emphasis added); see also V/ynn Resorts, 399

P.3d at 342n.5. Nor does NRS 78.138 make any reference to retroactive application. See id.

The Directors' interpretation of the 2017 amendments are inconsistent with the legislative history,

the effect of the amendments, and subsequent case law from the Nevada Supreme Court.s

3. Post-amendment decisions at various levels of the Nevada Judiciary
mandate denial of the Directors' 12(c) Motion.

This Court need look no further than Nevada controlling case law, such as the Wynn

Resorts case, to deny the Directors' 12(c) Motion.

In the Wyrur Resorts case, the Nevada Supreme Court reiterated:

o The continuing viability of Shoen as one of the seminal Nevada cases regarding

the BJR. See id., 399 P.3d at34l-42.

o That the BJR is successfully rebutted by showing "gi!M that the decision was the

product of fraud or self-interest or that the director failed to exercise due care in

5 Though not directly pertinent to their l2(c) Motion, the Directors also incorrectly declare the invalidity of the

deepening of the insolvency claim. "The pleadings closed and discovery opened, with ry remaining cause of action

- a claim against the Directors for gross negligence." See Directors' l2(c) Motion, at 4:15-17 (emphasis added). In
fact, quite the opposite; the deepening of the insolvency claim remains valid and viable. See Hearing Transcript,
March 24,2016, at 8:8-10 ("[I]f the plaintiff chooses to amend the first cause of action [for gross negligence, which
Plaintiff did so amend, and which this Court approvedl, then I will allow the second cause of action [deepening of
the insolvencyJ to continue."); Order Denying Directors' 12(bX5) Motion, entered October 10,2016, already on file.

-8-
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reaching that decision." See id. at 343 (quotins Joseph F. Troy & William D.

Gould, Advising & Defending Corporate Directors and Officers $ 3.15 (Cal CEB

rev. ed. 2007)) (emphasis added).

o That a court can inquire oointo the procedural indicia of whether the directors

resorted in good faith to an informed decision making process." See Wynn

Resorts, 399 P.3d at 343.

The Supreme Court also expressly adopted foreign BJR jurisprudence set forth in the

V/LR Foods6 cases:

V/e take this opportunity fnofwithstanding the recent amendments
ro NRS 78.138J to adopt the factors developed ... in WLR Foods
for determining whether an individual director or board of directors
acted in good faith, and, in turn, whether protection under the
business judgment rule is available.

See V/ynn Resorts,399 P.3d at343-44.

But numerous other cases support denial of the Directors' l2(c) Motion, including all the

cases cited by the Directors themselves.

For example, in In re Newport Corp. Shareholder Litig. ("Newport Shareholder"),2018

WL 1475469 (Nev.Dist.Ct.), the trial court quoted directly from Wynn Resorts in finding that a

plaintiff "can orebut the [BJR] by showing either that the decision was the product of fraud or

self-interest or that the director failed to exercise due care[.]" See id. at *1 (emphasis added).

Based thereon, the Newport Shareholder court denied those director defendants' motion to

dismiss. See id. at*2.

The other case cited by the Directors, Tn re Þarqmpfrin Snrrrrrl Shareholders t T iti-

("Parametric Shareholder"),2018 WL 1867909 Qrlev.Dist.Ct.), had the same result: denial of the

director defendants' motion to dismiss. See id. The Parametric Shareholder trial court once again

directly quoted from Wynn Resorts that a plaintiff 'ocan orebut the [BJR] by showing either that

the decision was the product of fraud or selÊinterest or that the director failed to exercise due

care[.]" See id. at*Z,fl 10 (emphasis added).

6 WLR Foods, Inc. v. T),son Foods. Inc., 869 F.Supp. 419 (W.D,Va. 1994) and 857 F.Supp. 492 (W.D.Ya. 1994).

-9-
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In DISH Network, the Supreme Court again reiterated that lack of good faith is both

distinguishable from'ofraud" and, by itself, suffrcient to rebut the BJR:

Proof, however, that the [disputed procedures were] so restricted in
scope, so shallow in execution, or otherwise so pro forma or
halfhearted as to constitute a pretext or sham, consistent with the
principles underlying the application of the business judgment
doctrine, would raise questions of good faith q conceivably fraud
which would never be shielded by that doctrine.

See id., 401 P.3d at 1092 (qualigg Auerbach v. Bennett, 393 N.E.2d 994, 1003 (N.Y. 1979)

(emphasis added)); see also EXX. Inc. v. Stabosz,2014 WL 10251999 Q.{ev.Dist.Ct.)(Trial

Order, Case No. 10-A-627976, J. Scann). The Supreme Court affirmed the trial court's decision

to defer to the year-long investigation and 300-page report of a 'ospecial litigation committee"

("SLC") formed by that board. That deference and application of the BJR, however, was not

given merely based on the pleadings (as the Directors seek here), but only after several

evidentiary hearings as to the SLC's actual procedures and actions. See id. In other words, the

motion to defer in the DISH Network case was more akin to a motion for summary judgment. As

applied to this case, an NRCP 12(c) motion is inappropriate for any definitive decision on the

application of the BJR. See id. Accordingly, the Directors' Motion must be denied.

III. PLAINTIFF'S COUNTERMOTION FOR SUMMARY JUDGMENT

The undisputed facts set forth herein demonstrate that the Directors: (1) failed to

adequately inform themselves andlor actually make any decisions, but merely rubberstamped the

selÊinterested desires of the UniTer Defendants; and (2) unreasonably prolonged the worsening

condition of L&C after gaining actual knowledge of its impairment and/or insolvency. Thus,

Plaintiff seeks summary judgment in its favor as to the Directors' liability only.

A. SurnunNT oF RELEVANT, UNDISPUTED FAcrs

The following are the relevant, undisputed facts supporting Plaintifls Countermotion.

1. L&C's General BackgroundT

o In December 2003, the UniTer Defendants formed Lewis & Clark LTC RRG ("L&C") in

7In the interests of clarity in the presentation of the many relevant facts, Plaintiff attaches as "Exhibit 1" a detailed

list of all exhibit references to the Countermotion.

-l0-
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Nevada (but to do business in the broader western United States). See Exh. 2-4,

Complaint, at I39; Exh. 2-B Directors' Opposition, at p.11, 1't bullet; Exh.2-C, Elsass

MTD, at9:3-4; Exh. 3, US RE Agreement, LC0130516-17 ("In recognition of ... essential

efforts expended by US RE and its affiliates ...").

o 'oNone of the [Directors] had any experience managing an insurance company."

See Exh. 2-8, Directors' Opposition, at p.1 1, 1't bullet.

. Each Director (except for Ms. Lumpkin perhaps), however, had experience

' with financial statements and managing corporate entities or public

institutions.

o The Directors, on behalf of L&C, entered into contractual relationships with the

UniTer Defendants. See id.; Exh. 4, UniTer Agreement.

. There is no evidence, however, that the Directors actually evaluated: (a) the

qualifications and suitability of any of the UniTer Defendants; or (b) any

alternative management entities.

. While the UniTer Defendants formed two (2) other RRG's around the same

time as L&,C - (1) Ponce de Leon LTC RRG ("Ponce"); (2) Henry Hudson

LTC RRG ("Hudson") - there is no evidence that the UniTer Defendants

ever had any management experience relating to RRG's prior thereto. See

Exh. 2-4, Complaint, at flfl 34-41.

. Instead, those agreements were afait accompli, a mere rubberstamp based

on the personal relationship between Director Stickels and Messrs. Elsass

and Piccione of the UniTer Defendants. See Exh. 2-4, Complaint, at tlll

34-4I ; Exh. 2-C, Elsass MTD, at 9 :3 -4.

o Defendant Stickels participated in the formation of at least Hudson

on behalf of his primary principal, Oneida Savings Bank. See id.

o The UniTer Agreement required the UniTer Defendants to provide monthly

accounting reports to the Directors. See Exh. 4, UniTer Agreement, at Art. III.H.

PA002243
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a The UniTer Defendants also formed two (2) other RRG's: (l) Sophia Palmer Nurses RRG

("Sophia"); and (2) JM Woodworth RRG RRG ("JMW"). See Exh. 2-4, Complaint, at flfl

34-4r.

o Unlike Ponce, L&.C, and Hudson, Sophia and JMV/ were not in the business of

insuring long-term care facilities ('.LTC's").

o The UniTer Defendants entered into contractual relationships with each of these

other RRG's. See id.

The original business plan for L&C imposed certain restrictions on the type of insurance it

would write. See Exh. 2-4, Complaint, at !1fl 48-50; Exh. 2-B, Directors' Opposition, at

p.11, l't and 3'd bullets; Exh.2-C, Elsass MTD, at9:9-ll.

2. L&C's Merger History

In early 2005, at the unsolicited suggestion of the UniTer Defendants, the Directors

approved the merger of L&C with Hudson. See Exh. 5, 3lll05 Meeting Minutes.

o No prior Meeting Minutes makes any mention of a potential merger. See Exh. 6,

I l2I I 04-l I I 8 I 04 Meeting Minutes.

o The Directors actually knew that the UniTer Defendants had a vested interest in

the proposed merger. See Exh. 2-4, Complaint, at flli 34-41.

o Nonetheless, the Directors failed to obtain any independent analysis of the

valuation, financial impact, and/or other aspects of and reasoning for the Hudson

merger. See Exhs. 5 and 6,311105, and ll2tl04-lll8l04 Meeting Minutes.

o Nor is there any evidence the Directors actually received any detailed analysis of

the proposed merger from the UniTer Defendants.

o Instead, the only and undisputed evidence is that the Directors merely

rubberstamped the merger recommendation. See Exh. 5 ,3lll05 Meeting Minutes.

In April 2009, the UniTer Defendants recommended significant deviations from L&C's

niche business plan, one of which was yet another merger, this time with Sophia. See

Exh. 7, 418109 Meeting Minutes, atn 4.

o

o
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o There is no evidence that L&C had such merger and acquisition activity in mind at

that time. See id.

o There is also no evidence that L&C solicited merger targets from the UniTer

Defendants. See id.

o There is also no dispute that the Directors did not have enough information to

properly evaluate the proposed Sophia merger at the time it was originally

proposed. See id. ("Board deferred ... until more detailed information was

presented.")

The next reference to the Sophia merger was a couple of weeks later. See Exh. 8, Sophia

Merger Emails, 8D0023 19 -20, 8D002492-25 | 6, BD00 5 437 -39 .

o Director Stickels (ricta@onei¿aUant<.o ) admitted the Directors' duty to "have a

complete understanding of the possible transaction." See id., 8D005437

(emphasis added).

o Director Stickels also admitted the supporting information provided to that date by

the UniTer Defendants was still incomplete: ool encourage Sandy and Co. [the

UniTer DefendantsJ to develop the [supporting] financial analysis ... necessary (as

the attachment sent was a one-page 'Notes' page without the referenced

financials)"). See id., 8D005437.

o There is no dispute, then, that as of April 27, the Directors: (1) had not actually

considered the merits of the merger; and (2) did not have even have complete

information to do so.

On May 6,2009, the UniTer Defendants forwarded additional merger information. See

id., 8D002492-25t6.

o None of this additional information, however, included analysis by independent,

specially retained advisors. See id.

On May 14, 2009, only eight (8) days later, the Directors approved the merger 'oin

principle [.]" See Exh. 9, 5lI4l09

Meeting Minutes (emphasis added).

o
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o There is no dispute, then, that, as of May 14,2009, the Directors still did not have

adequate information to make a properly and fully informed decision. See id.

Only two weeks later, the Directors formally approved the merger. See Exh. 10, 5128109

Meeting Minutes.

o There is no evidence, however, that the Directors received the "further relevant

information" they noted was necessary. See Exh. 9, 5ll4l09 Meeting Minutes.

o There is also no evidence the Directors ever sought, received, or considered any

independent information or advice regarding the proposed Sophia merger. See

Exhs. 7. 9" and 10, 418109, 5114109, and 5128109 Meeting Minutes; Exh. 8, Sophia

Merger Emails.

o There is also no evidence the Directors ever considered any alternative

transactions or merger candidates. See id.

In September 2010, the Nevada DOI expressly admonished L&.C about its "capital

deterioration." See Exh. 11, DOI9l2l2010 Deterioration Letter, LC005608-09.

o The DOI initially linked the capital deterioration specifically to the Sophia merger,

but based on the UniTer Defendants' request, removed that reference from the

final version of their 2010 capital deterioration letter. See id.; Exh. 13, DOI

91812010 Deterioration Letter, LC026l49l-92; Exh, 12, UniTer-DOI 2010

Deterioration Emails, SWMLCEM0061 54-55, SWMLCEM006164-68.

3. The "Country Villa" Fiasco

Also in 2009, the Directors approved another significant deviation from L&C's prior

business plan, this time in underwriting larger facilities with known higher risk profiles.8

See Exh. 2-4, Complaint, at'1lT 48-50; Exh. 2-8, Directors' Opposition, at p.11, I't and 3'd

bullets; Exh. 2-C, Elsass MTD, at9:9-ll.

o There is no dispute that the Directors approved this significant deviation from the

established L&C business plan. See Exh. 2-4, Complaint, at flfl 48-50 (the

t There were several such larger and riskier LTC facilities taken on by L&C beginning in2009, but for purposes of
this Countermotion, these will be collectively referred to as "Country Villa." See Exh. 2-4, Complaint, at !f 48.

-14-
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Directors nowhere allege ignorance of the change but merely allege it was "at

UniTer's direction"); Exh. 2-8, Directors' Opposition, at p.1 1, 3'd bullet; Exh. 2-C,

Elsass MTD, at9:9-ll.

o There is no evidence, however, that the Directors conducted any financial impact

analysis or received something comparable from the UniTer Defendants.

. There is also no evidence the Directors retained any independent advice

regarding the financial impacts of such significant underwriting deviations.

o The UniTer Defendants internally evaluated Country Villa on two separate

occasions, once in 2007 (which did not result in coverage) and again in 2009

(which did result in coverage).

r As a result, there is no dispute that the Directors actually knew of Country

Villa's materially higher risk profile. See Exh. 2-4, Complaint, at t[fl 48-

50; Exh. 2-B, Directors' Opposition, at p.11,3'd bullet; Exh. 2-C, Elsass

MTD, at9:9-It.

. There is also no dispute that the Directors and the UniTer Defendants

actually knew that Country Villa never provided complete information to

support an appropriate underwriting analysis. See Exh. 14, Country Villa

Underwriting Files; Exh. 15, UniTer Country Villa History, LC-USRE-

0010282.

. There is further no dispute that the Directors knew that Country Villa

would only bind with L&C subject to special treatment not provided for in

any policy for any other insured. See Exh. 2-4, Complaint, at llfl 48-50;

Exh. 15, UniTer Country Villa History.

There is also no dispute that covering Country Villa would significantly increase premium

revenue to L&C. See Exh. 2-C, Elsass MTD, at9:9-11; Exh. 16, UniTer-Stickels Emails,

SWMLCEM008695-96 (Country Villa was L&C "swinging for the fences"); Exh. 15,

UniTer Country Villa History.
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o Based on the management fee structure, there is also no dispute that the Directors

actually knew about the UniTer Defendants' vested interest in recommending

Country Villa. See Exh. 2-8, Directors' Opposition, at 19:9-10; Exh. 4, UniTer

Agreement.

o There is no evidence, however, that the Directors conducted an independent

analysis of the potential impact of Country Villa.

o Instead, the Directors admit they merely rubberstamped the UniTer Defendants'

recommendations. See Exh. 2-4, Complaint, at Tll 48-50; Exh. 2-8, Directors'

Opposition, at p.11, 3'd bullet.

. L&C initially covered Country Villa for the July 1,2009 to June 30, 2010 period.

o L&C renewed Country Villa for the July 1,2010 to June 30,2011 period.

o There is no evidence, however, that the Directors quantitatively or qualitatively

evaluated the July 2009-June 2010 financial impact of Country Villa.

. The UniTer Agreement already required the UniTer Defendants to provide

the Directors with monthly accounting reports. See Exh. 4, UniTer

Agreement, at Art. III.H.

o There is no evidence, however, that the Directors ever received

such monthly reports.

o Rather, the undisputed evidence is that the UniTer Defendants did

not even prepare monthly reports until October 2011. See Exh. 17,

UniTer Internal Claims Memo (*L&,C now prepares and reviews

financials on a monthly rather than quarterly basis." (Emphasis

added.))

o In September 2010, based on second quarter 2010 financials, the Nevada DOI expressly

admonished L&C about its 'ocapital deterioration." See Exh. 11, DOI 91212010

Deterioration Letter; Exh. 13, DOI9l8l2010 Deterioration Letter.

o There is no dispute the only two material changes to L&,C between June 2009 and

June 2010 were: (1) the Sophia merger; and (2) the Country Villa expansion. See
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Exh.2-A, Complaint, at Ttl 47-56;Exh.2-C, Elsass MTD, at9:9-Il.

o During June 2011, the UniTer Defendants again recommended the renewal of

Country Villa for policy year July 2011-June 2012. See Exh. 16, UniTer-Stickels

Emails; Exh. 18, Country Villa Renewal Communications, 8D002234-35,

8D002912-13, 8D002 598-2601,8D003 162-65, and 8D002 621-22.e

' That renewal proposal recognized the negative financial impact of Country

Villa. See id.

' Nonetheless, the Directors never performed any detailed, independent

evaluation of the financial impact of Country Villa and appropriateness of

renewal.

Shortly after this renewal proposal, in September 2011, the Directors again received

unequivocal notice of L&C's worsening fìnancial condition. See Exh. 25, DOI 9l23l20l\

Deterioration Letter, LC0261493-94; Exh. 19, Reserve Emails, SWMLCEM008I27-29,

8D002556-58, 8D00285 1-53, 8D0043 I8-2t.

4. The Directors Deepen L&C's Insolvency

On September 2, 2010, the Nevada DOI expressly admonished L&.C about its "capital

deterioration." See Exh. 1 1, DOI9l2l2010 Deterioration Letter.

o If the Directors truly believed L&C was in good financial health, this DOI letter

should have been cause for immediate and significant concern and, more

importantly, action.

o There is no evidence, however, that the Directors cared at all about this DOI letter.

Rather, the only evidence is that the Directors doubled down on their blind faith in

the UniTer Defendants.

Instead, in response to this DOI letter, the Directors quite literally did nothing.

o The Directors did not convene special or more frequent meetings. Rather, the

e In subsequent litigation, however, the Directors and UniTer Defendants have both misrepresented that L&C non-
renewed Country Villa. See e.g.. Exh. 2-4, Complaint, at I 52 ("[L&C], therefore, did not renew coverage for these
two entities in July 2011");Exh.2-C, Elsass MTD, at9:17-18 ("[L&C] did not renew the facilities' [Country Villa et
al.J coverage after July 2011"); Exh. 18, Country Villa Renewal Communications; Exh. 15, UniTer Country Villa
History.

-t7 -
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Directors did not bother to convene again for more than a month. See Exh. 20,

I I I l0 I l0 Meeting Minutes.

' They did not bother to meet again after that for yet another six (6) months.

See Exh. 2I, 5 I 4l II Meeting Minutes.

o There is no evidence the Directors conducted any historical analysis of L&C's

financial condition in direct relation to the DOI 2010 Deterioration letters.

o There is no evidence the Directors caused or implemented any change to

accounting procedures or policies.

. There is no evidence the Directors retained independent financial advisors

or consultants to evaluate the historical accounting methods of the UniTer

Defendants.

r Instead, they allowed the UniTer Defendants to select their own

consultant (Praxisl0) and control (meaning, limit) that consultant's

inquiry.

. There is also no evidence the Directors demanded monthly, quafterly, or

other periodic assessments of the specific financial indicators referenced in

the DOI letter. See Exh. 17, UniTer Internal Claims Memo.

o There is no evidence the Directors formed a special committee to investigate

andlor respond to the issues raised in the DOI letter.

o There is no evidence the Directors considered replacing the UniTer Defendants as

the management entity for L&C.

Notwithstanding the undeniably bad news from the DOI, the only action by the Directors

in the immediate aftermath of the extraordinary DOI letter was to renew the UniTer

Defendants as L&C's management entity. See Exh. 23, Renewed UniTer Agreement,

LC026t507-26.

The Directors' actual knowledge regarding L&C's massive capital deficiencies and,

therefore, potential impairment and/or insolvency, was reinforced over subsequent

r0 Praxis Consulting is the company of Brian Steifel. He was ultimately hired by the UniTer Defendants as a direct
employee.

- 18 -
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months. See Exh. 24, 20lI Additional Liabilities Documents, SV/MLCEM008955-56,

8D005836-38, 8D003 139-41, 8D002158-61, 8D0043t8-2t.

o There is no evidence, however, that the Directors conducted any detailed analysis

of the existing situation or received independent advice regarding potential,

alternative solutions thereto.

There is no dispute that, instead, on September 15, 2011, the UniTer Defendants told the

Directors that all was well financially. See Exh.2-B Directors' Opposition, at p.12, 3"1

bullet.

o There is also no dispute that on September 21, 2011, the Directors received

positive 20Il Year End projections from the UniTer Defendants. See Exh. 2-8,

Directors' Opposition , at p.I2,Znd and 3'd bullets.

Only two days later, however, on September 23,2011, the Nevada DOI again expressly

criticized L&C's worsening capital deterioration. See Exh. 25, DOI 9l23l20ll

Deterioration Letter.

o This second letter expressly cited to the same financial metrics as the prior,

September 2010 letters. See Exhs. 11. and 13 ("4 prior letter advised the Board of

Directors of deteriorating financial condition.").

o This letter directly contradicted the rosy picture presented to the Directors only

days earlier. See id.; Exh. 2-8, Directors' Opposition , at p.12,2"d and 3'd bullets.

o This letter also expressly mandated immediate action by the Directors. See Exh.

25, DOI 9 123 l20I 1 Deterioration Letter.

The only o'action" by the Directors in response, however, was to request an extension of

time to prepare the mandated corrective action plan. See Exh. 26, Directors' DOI

Extension Request; Exh. 25, DOI 9 123 120 1 1 Deterioration Letter.

o There is no evidence, however, that the Directors ever actually prepared such a

corrective plan.

There is also no evidence that the Directors ever conducted an independent analysis of the

financial metrics cited by the DOI: (a) at any time prior to the DOI 2010 letters; (b) at any
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time after the DOI 2010 letters but before the 2011 letter; or (c) at any time after the DOI

2011 letter.

o The Directors also did not terminate the UniTer Defendants.

o Instead, the Directors continued to blindly rely on the UniTer Defendants in saddling

L&C with more debt. See Exh. 2-8, Directors' Opposition, atp.I2,5th - 7th bullets, and at

20 :4-7, 22:12-13 ; Exh. 24, 20 1 1 Additional Liabilities Documents.

o The Directors again failed to retain any independent advisors to: (1) assess the

potential insolvency; or (2) to provide advice regarding alternative solutions.

o The Directors have since admitted L&C's financial condition at that time did not

warrant incurring additional debt. See Exh. 2-4, Complaint, at fl{ 76-78; Exh. 2-

A, Directors' Opposition, at p.I2, 5rh - 7th bullets, and at 20:4-7 , 22:12-13.

o By December 201I, the Directors unequivocally admitted oono confidence in the

information" from the UniTer Defendants. See Exh. 27, Director No Confidence Emails,

8D0007g4 A-g7A.tl

o Nonetheless, the Directors did nothing vis-à-vis the UniTer Defendants.

o Mere days later, the UniTer Defendants confirmed for the Directors that the situation was,

in fact, much worse than they previously reported. See Exh. 2-8, Directors' Opposition,

at pp.l2-13, last bullet on p. 12.

o The Directors still failed to do anything.

o Ultimately,L&C was placed in receivership.

The analysis regarding the Directors' liability is strictly binary as to whether or not the

Directors obtained adequate information and independent advice given: (a) the obvious and

known selÊinterest of the UniTer Defendants in their various significant business

recommendations; and (b) the obvious and known unreliability and insufficiency of the

information provided by the UniTer Defendants. Moreover, no deposition testimony that could

be given so many years later is necessary or even useful to this straightforward, binary analysis.

rr The "xxxxA" designation indicates the Directors initially improperly attempted to conceal this document
from Plaintiff as supposedly privileged.

-20 -
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Rather, the undisputed facts are best gleaned from the contemporaneous documents - or more

accurately, lack thereof. 12

B. Lrw ¿.No AN¿,r.vsrs

1. Standard of Review

'o[Summary] judgment ... shall be rendered forthwith if [...] the moving party is entitled

to a judgment as a matter of law." See NRCP 56. The nonmoving party can only withstand a

motion for summary judgment by setting forth specific facts showing the existence of a "genuine"

fact issue for trial. See Celotex Corp.,477 U.S. at324, 106 S. Ct. at2553; see also Wood v.

Safeway" Inc., 121 Nev. 724,731-32, l2I P.3d 1026,1031 (2005) ("We now adopt the standard

employed in Liberty Lobby, Ceþle¿, and Matsushita."). "A dispute is 'genuine' only where a

reasonable jury could find for the nonmoving party [and c]onclusory statements, speculative

opinions, pleading allegations, or other assertions uncorroborated by facts are insufficient to

establish a genuine dispute." See M'wanza v. Green, No. 315CV00301RCJVPC, 2017 WL

1363332, at*2 (D. Nev. Mar. 23,2017), report and recommendation adopted sub nom. M'Wanza

v. Corr. Officer Green, No. 315CV00301RCJVPC, 2017 WL 1383446 (D. Nev. Ãpr. 12,2017).

In other words, where no reasonable jury could find for the nonmovants based on the actual

record, a court should grant the summary judgment motion. See id.; see also Price v. Blaine Kern

Artista" Inc., 1 I 1 Nev. 515, 518, 893 P.2d 367 , 369 (1995).

"This burden [on the nonmovantsJ is not a light one," and requires the nonmoving party to

"show more than the mere existence of a scintilla of evidence.... In fact, the non-moving party

must come forth with evidence from which a jury could reasonably render a verdict in the non-

moving party's favor." See M'wanza,2017 WL 1363332, at *2 (quotjng In re Oracle Corp. Sec.

Litig., 627 F.3d 376,387 (9th Cir. 2010)). If the factual contentions of the nonmovant are

implausible or contrary to the record, which is the case here, "that party must come forward with

more persuasive evidence than otherwise would be necessary to show that there is a genuine issue

t' The Board was required to produce any and all documents or things in its possession relating to Lewis & Clark to
the Receiver by order of the Honorable Judge Gonzalez in the receivership action (Case no.: A-12-672047-B) dated

February 28,2013. Accordingly, absent a violation of that order by the Directors, all evidence regarding the

Directors' actions has been produced.
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for trial'." See id. (q{rqg LVRC Holdings LLC v. Brekka, 581 F.3d 1127,1137 (9th Cir. 2009)

(quoting Blue Ridge Ins. Co. v. Stanewich, T42F.3d ll45,Il47 (9th Cir. 1998)).

Besides setting forth the obligations of the parties under NRCP 56, Celotex also provides

guidance to courts regarding the proper place of summary judgment in the judicial process.

Critically, courts are not to hesitate on summary judgment where a motion is properly made and

supported and the nonmovant fails to set forth specific facts or legal authorities precluding it.

"Summary judgment [is not to be] regarded ... as a disfavored procedural shortcut, but rather as

an integral" tool in the court's administration of justice. See Celotex Corp. , 477 U.S. at 327, t06

S. Ct. at2555.

2. Application to this case

Many director liability cases revolve around a host of disputed facts and, thus, are not

susceptible to summary disposition. This case, however, is different. This case, at least as to the

liability of the Directors (with damages and the UniTer Defendants left for another day), turns on

a set of undisputed and undisputable facts supported by documentary evidence. As such,

summary judgment on the Directors' liability is both proper and warranted.

a. The Directors were grossly negligent

The undisputed facts confirm that the Directors were grossly negligent with respect to

their duty of care to L&C. See e.g., Horwitz, 604 F.Supp . at lI34 (evaluating state law). There is

no dispute that L&C was operating sufficiently well through June 2009. See Exh. 2-4,

Complaint, atl47. There is also no dispute thatL&,C's financial condition materially and

drastically worsened between June 2009 and June 2010. See Exh. 13, DOI 91812010

Deterioration Letter. There is also no dispute that the Directors approved two (2) significant

operational decisions during that exact timeframe. See Exh. 7, 418109 Meeting Minutes, at\ 4;

Exh. 2-A, Complaint, at tlï 48-50; Exh. 2-8, Directors' Opposition, at p.11, l't and 3'd bullets;

Exh. 2-C, Elsass MTD, at 9:9-lI. There is also no disputing that these two decisions caused

andlor materially contributed to L&C's collapse. See Exh. 13, DOI 91812010 Deterioration

Letter; see also. generally, Exhs. 2-4. 2-8, Oneida Case Pleadings.

The only pertinent inquiry, then, as to the gross negligence claim is whether the Directors
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adequately informed themselves in making these decisions. See NRS 78.138; Wynn Resorts, 399

P.3d at 342-43; Shoen, 122 Nev. at 636-37,137 P3d at 1181; Horwitz, 604 F.Supp. at ll34;

Sandberg v. Virginia Bankshares. Inc., 891 F.2d llI2 (4th Cir. 1989) (reversed on other grounds,

501 US 1083 (1991); WLR Foods cases, 869 F.Supp. 419 and 857 F.Supp. 492; Minnesota Invco.

Of RSA # 7. Inc. v. Midwest Wireless Holdings LLC ("Minnesota Wireless" case), 903 A.2d786

(Del. 2006); DISH Network, 401 P.3d at 1092.

i. The Sophia Palmer merger

In Sandberg, the 4th Circuit affirmed a trial verdict against the board because it oomerely

rubberstamped everything placed before them" by an entity with a vested interest in the

recommended transaction or decision. 891 F.2d at 1123. Blind, unquestioning reliance on

information from a source with a vested interest is a breach of the duty of care required of

corporate officers. See id.; compare Horwitz,604 F.Supp. 1130 (independent advice from both

investment bankers and counsel obtained); WLR Foods cases, 869 F.Supp. 4I9 and 857 F.Supp.

492 (not one but two independent investment bankers retained and not one but two independent

legal counsel retained to evaluate the specific proposed transaction); DISH Network, 401 P.3d

1081 (directors created oospecial litigation committee" to conduct year-long investigation and

prepare formal report); Minnesota 'Wireless, 903 A.2d at 792 (retained investment bank

conducted independent search for numerous potential merger candidates).|3 In this case, the

Directors did nothing independent of the UniTer Defendants notwithstanding their actual

knowledge of the UniTer Defendants' self-interest in both the Sophia merger and Country Villa

recommendations. As such, the inescapable conclusion warranting summary judgment is that

they were grossly negligent.

The Sandberg case evaluated the process by which the board "informed" themselves in the

context of a merger and, therefore, it is particularly applicable here. The Sandberg case is

additionally particularly applicable because the subject merger was proposed by an entity with a

'' A different scenario might be where a board actually did retain nominally independent advisors, but then
proceeded to handcuff those advisors by provide them incomplete and/or inaccurate information. See Wynn Resorts,

399 P.3d at 343 (adopting WLR Foods cases factors). That is p¡! this case because there was simply never a single,

actually independent advisor ever retained by the Directors for the specific purposes of advising regarding either of
the two significant decisions.
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vested interest in both the target and the acquirer. The merger was proposed by First American

Bankshares ("FABI"), which controlled both entities to be merged: (1) Virginia Bankshares

("VBI"), a wholly owned subsidiary; and (2) First American Bank of Virginia ("BVA"), with

85% of its outstanding shares owned by VBI. There, FABI retained for itself an investment bank

to support its recommendation of a "fair price" for the 15% minority shares in BVA. BVA did

not retain its own independent advisor to calculate an appropriate share price. See id." 891 F.2d

1120. The BVA directors argued, as do the Directors here, that they were entitled to rely on the

investment banker retained by the selÊinterested FABI. See id. The jury rejected that argument

and returned a verdict against the BVA directors. See id. The 4th Circuit affrrmed. See id.

In this case, the Directors were even less informed than the liable BVA board. At least in

Sandbers there was an M&A valuation expeft involved somewhere along the line (albeit not

assisting the subject directors but only supporting the vested interest promoting entity). See id.

In this instance, however, there is no evidence that the UniTer Defendants retained an

independent investment banker for purposes of properly valuing and/or structuring the proposed

merger. See Exhs. 7. 9. and 10,418109,5114109, and 5128109 Meeting Minutes; Exh. 8, Sophia

Merger Emails, 8D002319-20, 8D002492-2516, 8D005437-39. Not only that, the entire

recommendation to the Directors appears to have rested on a literal "back of the napkin" analysis

by the UniTer Defendants (who have no specific expertise in the field of mergers and

acquisitions). See Exh. 8, Sophia Merger Emails, 8D002319-20.

Still worse, and thus easily overcoming the gross negligence threshold, the Directors in

this case actually recognized the insufficiency of the information as presented to them by the

UniTer Defendants. See id., 8D002319-20,8D002492-2516,8D005437-39; Exhs. 7. 9, and 10,

418109, 5114109, and 5128109 Meeting Minutes. Yet they proceeded anyway because their role

was strictly to rubberstamp the UniTer Defendants' desires. In other words, this is not a simple

negligence case of making a decision without understanding the incomplete state of the

supporting information. This decision was made actually knowing of and totally disregarding the

incomplete state of the information in favor of reflexive rubberstamping. See id.

Moreover, mergers are highly specialized and complex transactions requiring independent
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advice from both investment bankers and specialized legal counsel. See Sandberg" Inc., 891 F.2d

lll2;Horwitz,604 F.Supp. 1130 (independent advice from both investment bankers and legal

counsel); WLR Foods cases, 869 F.Supp. 419 and 857 F.Supp. 492 (not one but two independent

investment bankers and not one but two independent legal counsel retained, and at 857 F.Supp. at

494 ("the tSg6dþgtg,] Court found most salient the directors' failure to retain independent experts

and their blind allegiance to the advice they received") (emphasis added)). There is no evidence,

however, that anybody involved with L&C ever consulted with either an investment bank or

specialized counsel. See Exhs. 7. 9. and 10,418109, 5114109, and 5128109 Meeting Minutes; Exh.

8, Sophia Merger Emails.

In Wynn Resorts, the Supreme Court adopted factors set forth in the V/LR Foods cases for

determining whether a board acted in good faith. Those include: (1) the identity and

qualifications of any sources of information or advice sought which bears on the decision

reached; (2) the circumstances surrounding selection of those sources; (3) the general topics of

the information sought or imparted; (4) whether advice was actually given; (5) whether that

advice was followed, and if not, what sources of information and advice were consulted to reach

the decision in issue. See id., 399 P.3d at 343, In this case, all of these factors are resolved,

strictly in favor of Plaintiff and against the Directors because they failed to even seek information

from any other source. As such, there is no identity and qualifications to even consider, which

can only work against the Directors. The circumstances surrounding the failure to even seek

other information can also only work against the Directors. There are obviously no general topics

to consider based on the non-existence of information from other sources, which again works

only against the Directors. There was obviously no advice actually given from these non-existent

other sources, and that works strictly against the Directors. And finally, the Directors obviously

did not rely on or follow non-existent advice, which works strictly against them. See id.

The documentary evidence (which is not susceptible to dispute via any later deposition

testimony) is that the Directors: (a) never received complete information; (b) never retained any

expert, independent advisors; and (c) spent mere minutes in deliberating on such an important

decision. See id. The process was, therefore, nothing but a sham and summary judgment is
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appropriate in favor of Plaintiff on the Directors' related gross negligence. See e.g., EXX. Inc.,

2014 WL 10251999; Sandberg, 891 F.2d ar lI23; Celotex Corp., 477 U.S. at 324, 106 S. Ct. at

2553; Wood, 121 Nev. at 731-32, l2l P .3d at 103 l; M'wanza, 2017 V/L 13633 32, at *2; Price,

1 1 1 Nev. at 518, 893 P.2d at 369.

ii. The Country Villafiasco

Similarly, the Directors were grossly negligent in their knowingly uninformed gamble on

the UniTer Defendants' self-interested "get-rich-quick" scheme involving Country Villa. There

is no dispute that Country Villa represented a material cardinal change in L&C's underwriting

restrictions. See Exh. 2-4, Complaint, at Tfl 48-50; Exh. 2-B Directors' Opposition , at p.l 1, 1't

and 3'd bullets; Exh. 2-C Elsass MTD, at 9:9-Il. There is also no dispute the Directors

appreciated that magnitude of their "decision" at the time. See id.; Exh. 16, UniTer-Stickels

Emails. There is also no dispute thatL&C never had complete information from Country Villa to

so as to adequately perform an initial underwriting analysis. See Exh. 14, Country Villa

Underwriting Files. Nonetheless, and as further evidence of the recklessness of the decision,

there is also no dispute that the Directors and the UniTer Defendants were aware of Country

Villa's high risk history and demands for special treatment. See Exh. 2-4, Complaint, at flfl 48-

50; Exh.2-B Directors' Opposition , at p.l 1, 3'd bullet; Exh. 2-C, Elsass MTD, at 9:9-11; Exh. 15,

UniTer Country Villa History. There is also no dispute that the Directors actually knew of the

UniTer Defendants' vested interest in Country Villa. See Exh. 2-8, Directors' Opposition, at

19:9-10; Exh. 4, UniTer Agreement.

Yet, despite all of these special circumstances - in particular, the UniTer Defendants'

vested interest and the necessarily and materially increased risk to L&.C - the Directors never

obtained an independent and/or specially tailored analysis of such a unique decision beyond their

prior experience. Instead, the Directors simply abdicated all responsibility for this decision to the

UniTer Defendants and rubberstamped their recommendation with no analysis at all. See Exh. 2-

A, Complaint, at flfl aS-50; Exh. 2-8, Directors' Opposition, atp.l1, 3'd bullet.

Still further, there is no dispute that the negative impacts of the Country Villa decision

were not an overnight sensation, but developed over long enough time for the Directors to do

-26-
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something about them. First, based on the uniqueness of the original decision, the Directors

should have been monitoring Country Villa from day one with respect to their impact on L&C.

There is no dispute, however,that they did nothing in that regard.

Second, in September 2010, the Directors received an extraordinary letter from the DOI

regarding L&C's significant capital deterioration since June 2009. See Exh. 11, DOI 91212010

Deterioration Letter; Exh. 13, DOI91812010 Deterioration Letter. There is no dispute the only

material changes to L&C in the preceding year were: (1) the Sophia merger; and (2) the Country

Villa decision. See Exh, 2-4, Complaint, at tfff 47-56. Therefore, there is no dispute that, as of

September 2010, the Directors actually knew of material adverse impacts from the Country Villa

decision. Nonetheless, the Directors failed to perform any detailed and/or independent evaluation

of Country Villa's past impact on L&C. They also failed to perform any detailed and/or

independent evaluation of the appropriateness of continuing coverage for Country Villa.

Third, in June 201I, the UniTer Defendants again recommended renewal of Country

Villa. That renewal proposal identified adverse circumstances caused by Country Villa. Yet

again, however, the Directors merely rubberstamped the UniTer Defendants' still selÊinterested

recommendations without any independent or detailed analysis. See Exh. 18, Country Villa

Renewal Communications; Exh. l UniTer Country Villa History. Perversely, rather than the

Directors, Country Villa is to thank for capping the negative effects of the Directors' gross

negligence in this regard. See n.10, supra (regarding the Directors'patently false claim to have

affirmatively non-renewed Country Villa). But there is no dispute that Country Villa's election to

non-renew did not undo the damage already caused. See e.g., Exh. 2-4, Complaint, at fl 51; Exh.

2-8, Directors' Opposition, at p.1 1, 4tl' bullet; Exh. 2-C, Elsass MTD, at 9:9-20.

As the Directors themselves articulated in their prior, 2016 Motion to Dismiss, facts

supporting a conclusion that they acted on a "misinformed, misguided, and honeslþ mistaken"

basis would not arise to gross negligence. See Directors' 2016 Motion to Dismiss, already on

file, at 9:8-11 (emphasis added). And the Nevada Supreme Court described gross negligence as

"the failure to exercise even a slight degree of care," o'indifference to present legal duty," and

"manifestly a smaller amount of watchfulness and circumspection than the circumstances require

-27 -
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of a prudent man." See id. at9:21-28 (quoting Hart v. Kline,61 Nev. 96, 116P.2d672,674

(1941)). The facts as set forth above and supported by evidence, however, debunks the tall tale

told by the Directors that they were simply misinformed. Rather, the facts and evidence

demonstrate the Directors knew they were taking material risks and knew they were doing so

without adequate information. That is notoohonestly mistaken" action, but more than satisfies the

Nevada Supreme Court's definition of gross negligence. See id.

The Directors knew they were making a material gamble on Country Villa. See Exh. 2-4,

Complaint, at'1lT 48-50; Exh. 2-8, Directors'Opposition, at p.11, 1't and 3'd bullets; Exh. 2-C

Elsass MTD, at 9:9-11; Exh. 16, UniTer-Stickels Emails ("swinging for the fences"). The

Directors also knew this decision was outside L&C's experience. See id. The Directors also

knew there were special circumstances relating to Country Villa. See Exh. 2-4, Complaint, at flfl

48-50; Exh.2-B Directors' Opposition , at p.1 1, 3'd bullet; Exh. 2-C, Elsass MTD, at 9:9-11; Exh.

15, UniTer Country Villa History. They also knew at the time that they did not have complete

information to make an intelligent decision regarding Country Villa. See Exh. 14, Country Villa

Underwriting Files. The Directors further knew of UniTer's self-interest in promoting Country

Villa. See Exh. 2-B Directors' Opposition, at 19:9-10; Exh. 4, UniTer Agreement; Exh. 16,

UniTer-Stickels Emails. They also definitively knew the disastrous impact of the Country Villa

decision as early as September 2010 (although they could and should have known earlier had they

demanded the UniTer Defendants comply with the UniTer Agreement's reporting requirements).

See Exh. 11, DOI 91212010 Deterioration Letter; Exh. 13, DOI 91812010 Deterioration Letter;

Exh. 17, UniTer Internal Claims Memo.

Had the Directors done anything to address these known issues, there might be a fact

question to resolve regarding their liability. But they did nothine. See e.9.. Wynn Resorts, 399

P.3d at 343 (citing V/LR Foods factors); EXX. Inc.,2014 WL 10251999. Instead, they simply

abdicated their responsibilities and rubberstamped the UniTer Defendants' speculative

recommendation. The undisputed evidence is that the Directors exercised no care at all, so the

distinction between ooscant" and "reasonable" care is irrelevant. Summary judgment in favor of

Plaintiff and against the Directors is warranted with respect to the Country Villa decision. See
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V/ynn Resorts. 399 P.3d at 343-44; Haft,61 Nev.96, 116P.2dat 674; Shoen, 122Nev. at639,

137 P .3d at ll84; Aronson, 473 A.2d at 813; EXX. Inc. , 2014 V/L 1025 1999; Celotex Corp., 477

U.S. at 324, 106 S. Ct. at2553; Wood, l2l Nev. at73l-32, I21 P.3d at 1031; M'wanza,2017

V/L 1363332,at*2;Price,ll1Nev. at 518,893 P.2d at369.

b. The Directors are liable for deepenine L&Cls insolvencv

As explained above atn.5, "deepening of the insolvency" is a valid and viable claim in

this case. See also Smith v. Arthur Andersen LLP, 421 F.3d 989, 1006 (9th Cir.2005)

(recognizing validity of deepening of the insolvency claim); In re Agribiotech. Inc., 319 B.R. 216,

224 (D.Nev. 2004) (same). While their patently false argument in their separate fight with the

UniTer Defendants was that they were unaware of L&C's insolvency at the time, the true,

undisputed facts as set forth herein belie that. See e.s., Exhs. 2-A and 2-8, Oneida Case

Pleadings; Exhs. 11 and 13 DOI 2010 Deterioration Letter; Exh. 25, DOI 2011 Deterioration

Letter; Exh. 15, UniTer Country Villa History; Exh.24,20ll Additional Liabilities Documents.

Moreover, the Directors have elsewhere admitted that L&,C's insolvency was unreasonably

prolonged beginning in late 2011. See Exh.2-A, Complaint, atTT 76-78; Exh.2-B, Directors'

Opposition, atp.l2,Stt' - 7tl'bullets, and at20:4-7,22:12-13. As such, summary judgment in

Plaintiff s favor on that claim is also warranted.

A breach of the duty of care in incurring additional debt for a corporation, and thereby

prolonging the life of that corporation, constitutes deepening of the corporation's insolvency. See

Smith, 421 F.3d at 1003 ("[A]n insolvent corporation is deemed to suffer a 'distinct and

compensable injury when it continues to operate and incur more debt'."); In re Agribiotech. Inc.,

319 B.R. at 224 (recognizing deepening claim). This is because dissolving an entity doomed to

eventual failure is a valid, even most appropriate action to minimize the harm to that corporation.

See id. ("[A]dditional assets might not have been spent on a failing business. This allegedly

wrongful expenditure of corporate assets qualifies as an injury to the firm[.]").

In this case, the Directors actually knew of the impairment andlor insolvency of L&C as

of late 2010. See Exhs. 1l and 13, DOI 2010 Deterioration Letters. They then repeatedly

received information that either confirmed L&C's worsening financial condition or, at the very
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least, totally contradicted any representations by the UniTer Defendants in that regard. See e.g.,

Exh. 25, DOI 912312011 Deterioration Letter; Exh. 24,2011 Additional Liabilities Documents;

Exh. 2-8, Directors' Opposition , at p.12,2"d and,3'd bullets.

Yet the Directors did nothing while L&C was destroyed. The single affirmative decision

taken by the Directors after the dire financial circumstances were revealed to them was to saddle

L&C with still more debt. See Exh. 24, 20lI Additional Liabilities Documents. But their

failures to act also unreasonably prolonged L&C's expenditures of its assets. First, the Directors

should have actually considered dissolution or other alternatives (receivership, etc.) much earlier

in the process. The DOI alerted the Directors to the dire financial condition in September 2010.

See Exhs. 11 and 13, DOI 2010 Deterioration Letters. There is no dispute that in September 20Il

the UniTer Defendants presented financial statements to the Directors indicating that all was well.

See Exh.2-8, Directors'Opposition, atp.I2,2"d and 3'd bullets. There is also no dispute that

anybody and everybody examining L&C's June 201I financial statements should and would have

realized that the situation was o'shocking and terrible." Exh. 17. UniTer Internal Claims Memo

("The [June 201I financial statementJ results were shocking and terrible as everybodv who has

@À4rc.,'(Emphasisadded.)).TheDirectorSapparentlyreviewedtheseVerySame

financials at their September 2I,2011 Board Meeting. See Exh. 22 , 9l2ll20l1 Meeting Minutes.

Therefore, notwithstanding the UniTer Defendants' duplicitous breaches of their duties to L&C

which are for another day, there is no reasonably disputing that the Directors, most of whom were

seasoned finance executives (certainly Stickels), actually knew of the "shocking and terrible"

situation facing L&,C.

Then, only days later, the Directors received another DOI Deterioration Letter, which

letter confirmed what the Directors should have already determined; that L&C was facing

potential insolvency. See Exh.25, DOI9l23l11 Deterioration Letter; see also Exh. 17, UniTer

Internal Claims Memo. Therefore, based only on the DOI letters confirming and consistent with

the known "shocking and tenible" June 2011 results, the Directors should have: (1) started

evaluating, with the assistance of advisors wholly independent of the UniTer Defendants, the

continuing viability of L&C versus alternatives, such as dissolution; and/or (2) at the very least,

-30-
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immediately terminated the UniTer Defendants for: (a) not doing anything to address the DOI

2010 letters; and (b) not immediately advising of the "shocking and ter:rible" results but instead

waiting a full month to present a wholly false picture. See Exh. 17, UniTer Internal Claims

Directors' Opposition, at p.12,2"d and 3'd bullets; Exh. 28, 9l2ll20l1 Meeting

Minutes; Exh. 25, DOl9l23lIl Deterioration Letter. The Directors, however, did nothing despite

the obviously false, let alone merely unreliable, information from the UniTer Defendants.

Based on these undisputed facts, no reasonable jury could conclude that the Directors did

anything other than improperly deepen L&C's insolvency. As such, and based on the

appropriateness of judgment on the gross negligence claim, summary judgment in favor of

Plaintiff on this deepening claim is also warranted.

V. CONCLUSION

For all these reasons Plaintiff respectfully requests that the Commissioner grant its request

for exemption from the applicable arbitration program, and grant such other and further relief as

is appropriate and necessary.

DATED this 19th day of September ,2018.

CRAIG, P.C.

By:
SL

evada 1115
BREN , ESQ.
Nevada Bar No. 10282
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Telephone : (7 02) 692-8000
Facsimile: (7 02) 692-8099
bwirthlin@fblaw.com
Attorneys for Plaintiff Commissioner of
Insurance For the State of Nevada
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CERTIFICATE OF SERVICE

I certify that I am an employee of Fennemore Craig, P.C., and that on this date, I served

the foregoing PLAINTIFF"S: (1) OPPOSITION TO DIRECTOR DEFENDANTS'

MOTION FOR JUDGMENT ON THE PLEADINGS; And (3) COUNTERMOTION FOR

SUMMARY JUDGMENT AS TO LIABILITY ONLY on the parties set forth below by

legally serving via Odyssey electronic service as follows:

Joseph P. Garin, Esq. (via e-service)
Angela Ochoa, Esq.
Lipson, Neilson, Cole, Seltzer & Garin, P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144
Attorneys for Defendants Robert Chur, Steve Fogg,
Mqrk Garber, Carol Harter, Robert Hurlbut,
Barbara Lumpkin, Jeff Marshall & Eric Stickels

George Oglive, III (via e-service)
MCDONALD CARANO LLP
2300 W. Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102
Attorneys þr Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services Corp.,
and U.S. RE Corporation

Jon M. Wilson (via e-service)
Kimberly Freedman
Broad and Cassel
2 South Biscayne Blvd., 21st Floor
Miami Florida 33131
Attorney s for Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services Corp.,
and U.S. RE Corporation

An Employee of Fennemore Craig, P.C

DATED: V/ed. Sep 19.2018
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LIST OF EXHIBITS TO COUNTERMOTION

Exhibit No. Description Bates No.
1 List of Exhibits - -
2 Filings in Case No. 5:13-CV-746 (MAD/ATB), Oneida

Savings Bank, et al. v. Uni-Ter Underwriting Management
Corp., et al.

- -

2-A Directors’ Complaint - -
2-B Plaintiffs’ (Directors) Memorandum of Law in Opposition to

Defendants’ Motions to Dismiss and in Support of Plaintiffs’
Motion for Leave to file an Amended Complaint

- -

2-C Defendants Sanford Elsass and Donna Dalton’s
Memorandum of Law in Support of their Motion to Dismiss
the Complaint for Failure to State a Claim

- -

3 US RE Broker of Record Letter Agreement (“US RE
Agreement”)

LC0130516-17

4 UniTer Management Agreement (“UniTer Agreement”) LC0130822-43
5 Meeting Minutes, March 1, 2005 LC0130931
6 Meeting Minutes, January 21, 2004 – November 8, 2004 LC0130982; LC0130977;

LC0130939-40; LC0130937-
38; LC0130936; LC0130935;
LC0130933-34; LC0130932

7 Meeting Minutes, April 8, 2009 LC0130892-93
8 Sophia Merger Emails BD002319-20; BD005437-39
9 Meeting Minutes, May 14, 2009 LC0130890-91

10 Meeting Minutes, May 28, 2009 LC0130888
11 Nevada Division of Insurance (“DOI”) September 2, 2010

Letter
LC005608-09

12 UniTer-DOI 2010 Deterioration Emails SWMLCEM006154-55;
SWMLCEM006164-68

13 DOI September 8, 2010 Letter LC0261491-92
14 Country Villa Underwriting Files VARIOUS
15 UniTer Country Villa History LC-USRE-0010282
16 UniTer-Stickels Emails SWMLCEM008695-96
17 UniTer Internal Claims Memo LC-USRE-0182922-23
18 Country Villa Renewal Communications BD002234-35; BD002912-

13; BD002598-2601;
BD003162-65; BD002621-22

19 Reserve Emails SWMLCEM008927-29;
BD002556-58; BD002851-53

20 Meeting Minutes, November 10, 2010 LC0130878-79
21 Meeting Minutes, May 4, 2011 LC0130874-75
22 Meeting Minutes, September 21, 2011 LC0130872-73
23 Renewed UniTer Agreement LC0261507-26
24 2011 Additional Liabilities Documents SWMLCEM008955-56;

BD005836-38; BD003139-
41; BD002158-61;
LC0261644-52

25 DOI September 23, 2011 Deterioration Letter LC0261493-94
26 Directors’ DOI Extension Request BD0009921-23
27 Director No Confidence Emails BD000794A-97A
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

ONEIDA SAVINGS BANK; MARQUIS 
COMPANIES I, INC.; PINNACLE 
HEALTHCARE, INC.; ROHM SERVICES 
CORPORATION; HEATHWOOD 
HEALTH CARE CENTER, INC.; and 
EAGLE HEALTHCARE, INC. 

Plaintiff, 	 COMPLAINT 

-vs- 	 Civil Action No. 

UNI-TER UNDERWRITING 
MANAGEMENT CORPORATION; 
UNI-TER CLAIMS SERVICES 
CORPORATION; U.S. RE COMPANIES, 
INC.; SANFORD ELSASS; DONNA 
DALTON; JONNA MILLER; and 
RICHARD DAVIES 

Defendants. 

JURY TRIAL DEMANDED 

  

Plaintiffs Oneida Savings Bank, Marquis Companies I, Inc., Pinnacle Healthcare, Inc., 

Rohm Services Corporation, Heathwood Healthcare Center, Inc., and Eagle Healthcare, Inc. 

(collectively, "Plaintiffs"), by their attorneys, Hiscock & Barclay, LLP, as and for their 

Complaint against Defendants, allege as follows: 

NATURE OF ACTION  

1. Plaintiffs bring this action to hold Uni-Ter Underwriting Management 

Corporation ("Uni-Ter") accountable for its wrongful and fraudulent conduct in connection with 

Lewis & Clark LTC Risk Retention Group, Inc. ("Lewis & Clark"). 

2. Uni-Ter, through fraudulent and unlawful means, induced Plaintiffs to invest 

$2,200,000 in convertible debentures in Lewis & Clark. 

7151056.10 

5:13-CV-0746
(MAD/ATB)
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3. Uni-Ter, through its officers and employees, repeatedly and falsely represented to 

Plaintiffs that Lewis & Clark, although needing additional capital, was in a financially stable 

position and poised for future growth. 

4. U.S. Re Companies, Inc. ("U.S. Re"), Uni-Ter's parent company, directed Uni- 

Ter to make these representations, and to refrain from disclosing known adverse material 

information. 

5. After making their investments, Plaintiffs learned that, in fact, Lewis & Clark was 

insolvent, and that Uni-Ter knew that Lewis & Clark was insolvent at the time it induced 

Plaintiffs' investments. 

6. As a direct result of Uni-Ter's intentional misrepresentations and material 

omissions made at U.S. Re's direction, which Uni-Ter and U.S. Re designed to induce Plaintiffs' 

investments in Lewis & Clark, Plaintiffs lost all of their investments in Lewis & Clark. 

THE PARTIES 

7. Plaintiff Oneida Savings Bank ("Oneida Savings Bank") is a savings bank 

chartered under the laws of the state of New York. Oneida Savings Bank maintains its principal 

office at 182 Main Street, Oneida, New York 13421. 

8. Plaintiff Marquis Companies I, Inc. ("Marquis") is a corporation organized under 

the laws of the state of Oregon. Marquis maintains its principal office at 4560 SE International 

Way, Suite 100, Milwaukie, Oregon 97222. 

9. Plaintiff Pinnacle Healthcare, Inc. ("Pinnacle") is a corporation organized under 

the laws of the state of Oregon. Pinnacle maintains its principal office at 1077 Gateway Loop, 

Suite A, Springfield, Oregon 97477. 

2 

7151056.10 

Case 5:13-cv-00746-MAD-ATB   Document 1   Filed 06/25/13   Page 2 of 26

PA002269



10. Plaintiff Rohm Services Corporation ("Rohm") is a corporation organized under 

the laws of the state of New York. Rohm maintains its principal office at 240 East Avenue, 

Rochester, New York 14607. 

11. Plaintiff Heathwood Health Care Center, Inc. ("Heathwood") is a corporation 

organized under the laws of the state of New York. Heathwood maintains its principal office at 7 

Limestone Drive, Williamsville, New York 14221. 

12. Plaintiff Eagle Healthcare, Inc. ("Eagle") is a corporation organized under the 

laws of the state of Washington. Eagle maintains its principal office at 6830 NE Bothell Way, 

Suite C-488, Kenmore, WA 98028. 

13. Defendant Uni-Ter is a corporation organized under the laws of the state of 

Delaware. Uni-Ter maintains its principal office at 3655 Brookside Parkway, Suite 200, 

Alpharetta, Georgia 30022. 

14. Defendant Uni-Ter Claims Services Corporation ("UCSC") is a corporation 

organized under the laws of the state of Delaware. UCSC maintains its principal office at 3655 

Brookside Parkway, Suite 200, Alpharetta, Georgia 30022. 

15. Defendant U.S. RE Companies, Inc. ("U.S. Re") is a corporation organized under 

the laws of the state of Delaware. U.S. Re maintains its principal office at 1 Blue Hill Plaza, 3rd 

Floor, Pearl River, New York 10965. 

16. Defendant Sanford "Sandy" Elsass is an individual residing at, upon information 

and belief, 151 Tremont Street, Apartment 17F, Boston, Massachusetts 02111. During the time 

periods relevant to this Complaint, Mr. Elsass was the President and Chief Executive Officer of 

Uni-Ter. 

3 
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17. Defendant Donna Dalton is an individual residing at , upon information and 

belief, 2301 Fripp Overlook NW, Acworth, Georgia 30101. During the time periods relevant to 

this Complaint, Ms. Dalton was the Chief Operating Officer and Chief Financial Officer of Uni-

Ter. 

18. Defendant Jonna Miller is an individual residing at, upon information and belief, 

652 Bostic Hill Court SE, Marietta, Georgia 30067. During the time periods relevant to this 

Complaint, Ms. Miller was the Vice President — Claims of Uni-Ter. 

19. Defendant Richard Davies is an individual residing at, upon information and 

belief, 319 Howard Avenue, Fair Lawn, New Jersey 07410. During the time periods relevant to 

this Complaint, Mr. Davies was the Chief Financial Officer of U.S. Re. 

JURISDICTION AND VENUE,  

20. This Court has personal jurisdiction over Defendants Uni-Ter, UCSC, Elsass, 

Dalton, Miller, and Davies because they regularly engage in extensive business transactions and 

solicitations in New York (including the transactions giving rise to the claims in this action). 

21. This Court has personal jurisdiction over Defendant U.S. Re because U.S. Re 

maintains its principal place of business in New York and because U.S. Re regularly engages in 

extensive business transactions and solicitations in New York (including the transactions giving 

rise to the claims in this action). 

22. This Court has jurisdiction over this action under 28 U.S.C. § 1331 in that this is a 

civil action arising under the laws of the United States. This action arises under Section 10(b) of 

the Securities Exchange Act of 1934, 15 U.S.C. § 78 et seq. The Court has supplemental 

jurisdiction over the state law claims under 28 U.S.C. § 1367. 

4 
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23. 	Venue in this Court is proper in this District under 28 U.S.C. § 1391(b)(2) 

because a substantial part of the events and/or omissions giving rise to the claim occurred in 

phone conferences with participants of the conferences situated in this District, and because 

securities in question are located in this District. 

GENERAL ALLEGATIONS  

Introduction  

	

24. 	Lewis & Clark is a Nevada domiciled insurance company exclusively providing 

professional liability insurance to nursing homes, assisted living facilities, licensed nurses, and 

other long-term care facilities through a Risk Retention Group structure. 

	

25. 	Risk Retention Group entities are similar to captive insurance companies in that 

they attempt to limit a policyholder's risk and encourage policyholders to manage better their 

claims experience. 

	

26. 	The major differences between captive insurance companies and Risk Retention 

Groups are the following: 

a. Risk Retention Groups include multiple policyholders rather than a single 

policyholder, as captive insurance companies do. 

b. Policyholders must be equity owners of Risk Retention Groups. 

c. Risk Retention Groups are limited to providing only liability coverage. 

d. Risk Retention Groups retain liability for small claims risk and reinsure large 

losses. 

	

27. 	The Risk Retention Group model involves creating a "shell" insurance company 

and then in turn contracting with third party organizations to provide management services, 

underwriting services, claims management services, risk management services, and reinsurance. 

5 
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28. Lewis & Clark engaged Uni-Ter pursuant to a management agreement to provide 

all of the insurance company services necessary to run Lewis & Clark, including the placement 

of reinsurance with third parties. Pursuant to the terms of the management agreement, which 

Lewis & Clark and Uni-Ter renewed in January 2011 (the "Management Agreement"), Uni-Ter 

was to act as a fiduciary of Lewis & Clark and manage every aspect of Lewis & Clark's 

business. 

29. Pursuant to the Management Agreement, Uni-Ter and UCSC were to receive 

management fees in the form of commissions, claims handling fees, and a profit sharing bonus. 

30. Although the amounts of the management fees fluctuated and were changed by 

several amendments to the Management Agreement, the schedule of these management fees was 

initially as follows: a commission at the rate of 12% of the annual gross written premiums plus 

the amount of agency commissions for long-term care facilities, a commission at the rate of 

37.5% of the annual gross written premiums for nurses and nurse practitioners, claims handling 

fees of a $250 file setup fee for each claim plus $155 per hour for claim adjusters and nurse 

professionals, and a profit sharing bonus that ranged from 1% to 6% of earned premium 

depending on loss ratio realized. 

31. Lewis & Clark itself had no employees. 

32. Uni-Ter's president, Mr. Elsass, is known as an industry expert in the insurance 

world and specifically the Risk Retention Group model. 

33. Uni-Ter is the wholly owned subsidiary of U.S. Re, a closely held reinsurance 

company. 

34. Uni-Ter also manages four other Risk Retention Groups and runs a Florida-based 

full line insurance company. 

6 
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Oneida Savings and Bailey & Haskell Associates, Inc. Involvement 

35. Oneida Savings Bank has an affiliate, Bailey & Haskell Associates, Inc. 

("B&H"). B&H is an insurance agency with a significant presence in the health care sector. 

B&H also had a long-standing business relationship with Mr. Elsass. 

36. In 2004, after a series of discussions with B&H and Mr. Elsass, Oneida Savings 

Bank agreed to provide capital for the creation of a long-term care Risk Retention Group. 

37. As a result, Uni-Ter formed an entity known as Henry Hudson Risk Retention 

Group, Inc. ("Henry Hudson") to serve as a Risk Retention Group. 

38. Henry Hudson had a market in New York State north of Westchester County for 

the sale of general and professional liability insurance to long-term care facilities and B&H was 

the sole wholesale broker for the Henry Hudson. 

39. At the beginning of 2004, Uni-Ter also formed Lewis & Clark to operate in the 

states of Washington, Oregon, and Idaho, selling liability insurance to the long-term care 

industry. 

40. Henry Hudson and Lewis & Clark operated separately, but identically, and Uni- 

Ter managed both Henry Hudson and Lewis & Clark. 

41. In early 2005, Henry Hudson and Lewis & Clark merged their operations under 

Lewis & Clark. 

42. At that time, Oneida Savings Bank provided capital to Lewis & Clark in the 

amount of $1.75 million in the form of a subordinated debenture (the "Oneida Debenture"). 

43. Ultimately, Lewis & Clark became an approved insurance company in over 30 

states in the United States. 

7 
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44. 	Each of the Plaintiffs appointed an individual to represent the Plaintiffs on Lewis 

& Clark's Board of Directors. 

45. The Plaintiffs were, however, dependent upon defendant Uni-Ter for complete 

and accurate information regarding the operations of Lewis & Clark. Knowing this, Uni-Ter and 

UCSC agreed, in a written Management Agreement, to provide this information, as well as other 

services, to Lewis & Clark. 

46. Plaintiffs reasonably relied on Uni-Ter's superior expertise in the insurance 

business at all relevant times. 

Financial Summary  

47. Lewis & Clark operated successfully and profitably in each of the four calendar 

years from 2007-2010. 

48. In July 2009, Lewis & Clark, at Uni-Ter's direction, accepted two California- 

based multi-site long-term care operators, Country Villa and Braswell (the "California 

Insureds"). This was a divergence from the established business model of Lewis & Clark 

because it was the first time it chose to insure a large multi-facility operator, with Country Villa 

operating approximately fifty facilities. 

49. In addition, the California Insureds had historical loss records that were outside of 

Lewis & Clark's typical underwriting range. 

50. Finally, the contract with Country Villa contained provisions that Lewis & Clark 

had never accepted previously, including a provision that limited the claims exposure of Lewis & 

Clark on an aggregate level, instead of on a claim specific level as had been typical. 

51. During the two policy years from July 2009 to July 2011, the California Insureds 

passed on significant losses to Lewis & Clark — a principal reason, along with increases in claims 

8 

7151056.10 

Case 5:13-cv-00746-MAD-ATB   Document 1   Filed 06/25/13   Page 8 of 26

PA002275



reserves for other insureds, that Lewis & Clark experienced a net loss during the three quarters 

ending September 30, 2011, of $3.1 million. 

52. Lewis & Clark, therefore, did not renew coverage for these two entities in July 

2011. 

53. At the Lewis & Clark Board of Directors meeting on September 21, 2011, Uni- 

Ter presented the amount of the expected claims and the amount of the significantly increased 

claims reserves to the Board. Uni-Ter informed the Board that the revised claims reserves were 

adequate to cover existing and anticipated claims. 

54. In fact, the claims of the California Insureds represented the first time in eight 

years that Lewis & Clark's claims exceeded their self-insured limits and pierced the reinsurance 

layer of coverage, thereby, requiring BeazleyRe to pay out under the reinsurance treaty between 

Lewis & Clark and BeazleyRe. 

55. At that time, Uni-Ter represented to the Plaintiffs that the one-time operating loss 

would not result in a financial disruption of Lewis and Clark and that Lewis & Clark retained 

sufficient capital to support its operations and payment of the Oneida Debenture. 

56. Uni-Ter, however, requested that the Plaintiffs, all entities with representatives on 

the Lewis & Clark Board of Directors, make additional investments in Lewis & Clark to preserve 

Lewis & Clark's good standing with the Nevada Department of Insurance, an acceptable 

premium-to-equity ratio, and its Demotech A rating. 

57. Also, on or about September 1, 2011, Mr. Elsass and Ms. Dalton sent a 

memorandum to the Lewis & Clark Board of Directors to outline the recent events causing 

financial difficulties and to outline "Uni-ter's proposed action plan." Included in that action 

plan, was that Uni-Ter would hire la]consultant...to do a complete analysis of the claims 
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process of Uni-ter Claims Services Corp" and that "[w]e should have his report to share with the 

board at the September 21st  meeting. 

58. On or about September 21, 2011, before the Plaintiff's additional investments, the 

Lewis & Clark Board of Directors held a Board of Directors meeting in Las Vegas, Nevada. 

59. The Directors representing the Plaintiffs, including Jeff Marshall on behalf of 

Eagle Healthcare, Inc., Mark Garber on behalf of Pinnacle Healthcare, Inc., Robert Hurlbut on 

behalf of Rohm Services, Inc., Eric Stickels on behalf of Oneida Savings Bank, and Robert Chur 

on behalf of Heathwood attended the meeting in person. Steven Fogg attended the meeting on 

behalf of Marquis Companies by telephone. 

60. Mr. Elsass and Ms. Miller of Uni-Ter, and Mr. Davies of U.S. Re attended the 

meeting in person. 

61. The packages Uni-Ter prepared for each Lewis & Clark Board Member for the 

September 21, 2011 meeting, included a report from the consultant, the Praxis Claims Consulting 

("Praxis"), dated September 15, 2011. At the September 21, 2011 meeting, Brian Stiefel, CPCU 

of Praxis presented the September 15, 2011 report to the Lewis & Clark Board of Directors. 

62. During his presentation, Mr. Stiefel discussed his audit purpose, which was to 

review and comment on current administrative practices and procedures and to comment on the 

reserving methodology used by Uni-Ter's claim staff. Mr. Stiefel did not raise any concerns 

with Lewis & Clark's claims reserves. The Praxis report commented on the reserve 

methodology in a sample of nine claim files. The Praxis report did not find fault with any of the 

sampled claims or recommend any addition to the loss reserve for any of the claims. However, 

in December 2011, a subsequent Praxis audit of all claims found that Uni-Ter had understated 

the sampled claims by a net $1,200,000. 
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63. Also during the September 21, 2011 meeting, Ms. Dalton presented the "GAAP 

Proforma Financial Statement for Period Ending December 31, 2011" that Uni-Ter had prepared 

for Lewis & Clark. This Financial Statement did not raise any question of Lewis & Clark's 

ability to continue as a going concern and reflected a healthy capital structure, including only the 

existing claims reserves. 

64. During the September 21, 2011 meeting, the directors representing the Plaintiffs 

asked Uni-Ter's representatives, Mr. Elsass and Ms. Miller, whether there were any claims 

developments not previously reported. Ms. Miller replied that there were none, and Mr. Elsass 

agreed. Mr. Davies of U.S. Re said nothing. Ms. Dalton also remained silent. 

65. Subsequently, on November 7, 2011, the Board of Directors held a telephonic 

board meeting to discuss the November 2011 Debentures, and again Uni-Ter, with U.S. Re's 

acquiescence, reassured the Plaintiffs that the capital infusion from the November 2011 

Debentures would satisfy Lewis & Clark's capital needs and that the claims reserves were 

adequate. 

66. With the assurances from Uni-Ter and U.S. Re at the Board of Directors meetings 

on September 21, 2011, and November 7, 2011, on or about November 7, 2011, Oneida Savings 

Bank, Eagle, Marquis, Pinnacle, Rohm, and Heathwood invested an aggregate of $2,200,000 in 

Lewis & Clark through additional debentures (the "November 2011 Debentures"). 

67. Oneida Savings Bank invested $750,000 at that time, and the five other entities 

invested $290,000 each. 

68. The November 2011 Debentures were each convertible to equity interests in 

Lewis & Clark. 
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69. Oneida Savings Bank maintains the signed original of its November 2011 

Debenture in its offices in Oneida, New York. Uni-Ter maintains the signed originals for all 

other outstanding November 2011 Debentures in its offices. 

70. Significantly, despite Uni-Ter's earlier representation that Praxis had been 

retained to do a complete claims analysis, the Lewis & Clark Board of Directors later learned 

that Uni-Ter limited the scope of Praxis' engagement that resulted in the September 15, 2011 

report to a review of claims-related processes and of that small sample size of nine specific 

claims reserves. 

71. Notwithstanding the reduced scope of the September 15, 2011 Praxis report and 

its report to the Board of Directors that the reserves were adequate, Uni-Ter, at U.S. Re's 

direction, conducted in late November 2011 an internal full-scale review of all claims reserves 

and subsequently engaged Praxis to also conduct a full-scale review. The internal review was 

initiated based on Uni-Ter's and U.S. Re's concerns about the adequacy of claims reserves raised 

in the September 15, 2011 Praxis report. 

72. U.S. Re, Uni-Ter, Mr. Elsass, Ms. Miller, and Mr. Davies before the September 

21, 2011 meeting knew that Praxis was going to be evaluating the amount of Lewis & Clark's 

loss reserves because it was likely that the reserves needed to be materially larger. They 

intentionally misrepresented this material claims development information to the representatives 

of the Plaintiffs at the September 21, 2011 meeting. 

73. U.S. Re required Uni-Ter to retain Praxis in December 2011 to complete its full 

claims review, because U.S. Re had doubts about the adequacy of Lewis & Clark's reserves 

based on the significantly adverse findings of the internal review. Neither Uni-Ter nor U.S. Re 

disclosed these doubts to the Plaintiffs despite U.S. Re's knowledge at the time that Uni-Ter's 
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internal review was very negative. In fact, on December 17, 2011 (one day after the conclusion 

of the Praxis audit confirming the need for drastically increased claims reserves), Donna Dalton 

submitted a draft of the November 2011 financial statements to the Board reflecting that claims 

reserves had actually decreased since September 2011, the Company was profitable, and the 

capital had reached a healthy level. 

74. Uni-Ter and U.S. Re informed the Board on a conference call that, in fact, an 

increase of $5 million to the claims reserves was necessary based on the Praxis full-scale review. 

75. This charge to earnings significantly increased the net loss of Lewis & Clark on a 

full 2011 year basis and further decreased Lewis & Clark's capital to an unacceptable level for 

operational, regulatory, and rating purposes. 

76. At the time of their additional investments on November 7, 2011, however, the 

Plaintiffs were not aware of the significant reserve concerns raised in September 2011 to Uni-Ter 

and U.S. Re by Praxis but not expressed to the Board. Further, the Board was led to believe by 

Uni-Ter that the September Praxis report represented a complete review of the claims process 

(not just the sample size review reported upon by Praxis), giving the Board comfort in Uni-Ter's 

and U.S. Re's representations at the September Board Meeting that claims reserves were 

adequate. 

77. If the Plaintiffs had known of Praxis' doubts regarding Lewis & Clark's claims 

reserves, that Praxis was not conducting a full review of the amounts reserved for each claim as 

was represented to the Board, or that Uni-Ter and U.S. Re had doubts about the claims reserves, 

Plaintiffs would not have invested in Lewis & Clark through the November 2011 Debentures. 

78. Furthermore, if Uni-Ter and U.S. Re had disclosed the true financial condition of 

Lewis & Clark, Oneida Savings Bank would not have consented to the November 2011 
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Debentures, and would have taken immediate action to collect on its outstanding $1,000,000 

surplus debenture. 

79. Uni-Ter and U.S. Re's motive for making these misrepresentations and omitting 

these material facts was to delay Lewis & Clark's insolvency and increase its capital available to 

pay claims before Lewis & Clark's reinsurance policy was triggered. 

80. U.S. Re is a broker of reinsurance, and had brokered Lewis & Clark's reinsurance 

through policy issuer BeazelyRe. Increasing Lewis & Clark's capital by $2,200,000 lowered the 

exposure of the reinsurance policy U.S. Re had brokered by a similar amount. It mitigated any 

claims of self-dealing BeazelyRe may have against U.S. Re for self-dealing in a policy U.S. Re 

knew would be triggered, and protected U.S. Re's reputation in the reinsurance business. 

81. The delay of insolvency also allowed Uni-Ter to continue receiving management 

fees for its services to Lewis & Clark and to expand its market share to new policyholders. 

82. In fact, immediately after the Plaintiffs executed the November 2011 Debentures, 

Uni-Ter prepared and issued an Offering Memorandum dated November 2011 (the "Offering 

Memorandum") seeking equity investments in Lewis & Clark. Uni-Ter issued this offering 

memorandum to long-term care facilities, home health care businesses, and individuals engaged 

in nursing or allied health care practice in an attempt to sell securities to additional insured 

parties. 

83. At the time when Uni-Ter prepared and issued the offering memorandum for 

Lewis & Clark, Uni-Ter knew that the offering memorandum failed to disclose material adverse 

information, specifically the existence of the review by the Praxis Group. 

84. In the Memorandum, Uni-Ter concealed what Uni-Ter considered at the time to 

be the true financial position of Lewis & Clark. The following artful and misleading language 
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was presented on page 3 of the Memorandum, under the caption "The Company and Its 

Operations": 

The Company has experienced signification underwriting losses in 
2011 and has increased its capital by $2,220,000 as a result of 
surplus note contributions and, as a result, had a capital and surplus 
of approximately $3.7 million as of September 30, 2011 (See 
"Additional Financing") A summary of the Company's most 
recent financial statement is attached hereto as Exhibit E. 

This language was not balanced by any caution, here or elsewhere in the Memorandum, that US 

Re had instructed Uni-Ter to recalculate Lewis & Clark's reserves; that Uni-Ter was in the 

process of doing so through its internal full-scale review; and that there existed, at the time the 

Memorandum was drafted and delivered, a serious question whether the existing reserves — 

which were reflected in the Company's most recent financial statements attached to the 

Memorandum as Exhibit E — were materially deficient. Instead, Uni-Ter presented the Company 

as solvent. 

85. The Memorandum, immediately following the language from page 3 quoted 

above, further stated that: 

It is expected that the net proceeds generated from this Offering of 
the Company's Shares will provide additional funds for the 
Company to continue operations and to comply with all applicable 
capitalization requirements under the laws of Nevada. 

In this sentence, Uni-Ter was careful not to state that it considered Lewis & Clark's capital to be 

sufficient. Instead, Uni-Ter said that, after receiving proceeds from the offering, Lewis & 

Clark's capital was expected to be sufficient. The total offering amount under the Offering 

Memorandum was $50,000,000. 

86. Uni-Ter had told the Plaintiffs that, once the Plaintiffs paid for the November 

2011 Debentures, the capital of Lewis & Clark would be sufficient. But Uni-Ter had such 
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serious doubts that it was unwilling to say the same thing in the Offering Memorandum to 

potential investors. 

87. The half-truths and deceit in the Offering Memorandum show that Uni-Ter was 

acting with scienter when it induced the Plaintiffs to invest in Lewis & Clark by means of the 

November 2011 Debentures. 

88. Furthermore, Uni-Ter, as a manager of other Risk Retention Groups servicing the 

same market, was in a position to capture additional business for its other Risk Retention Groups 

from the new insured parties obtained through the November 2011 offering, which was made 

possible only by the Plaintiffs' investments. The November 2011 Debentures delayed the 

inevitable dissolution of Lewis & Clark long enough for Uni-Ter to expand its market share and 

gain additional insured parties that it could simply service through other Risk Retention Groups 

Uni-Ter controlled after Lewis & Clark dissolved. 

89. In fact, this was not the first time that Uni-Ter had taken steps to deflate claims 

reserves below appropriate levels. In April 2010, Christine McCarthy assumed the role of Vice 

President-Claims for Uni-Ter. She immediately overhauled Uni-Ter's claims handling, reserve 

setting, and litigation management policies, resulting in increases in claims reserves from $6.3 

million at the end of 2009, to $8.0 million at June 30, 2010, to $9.2 million at the end of 2010. 

90. In May 2011, Uni-Ter terminated Ms. McCarthy for, among other reasons, her 

"tendency to over-reserve for claims without justification." Claims reserves ceased to rise 

following Ms. McCarthy's termination until late August 2011, when claims reserves were 

increased as referenced in paragraph 51 above. 

91. Notwithstanding Ms. McCarthy's termination, and the fact that her policies were 

put in place during 2010, Uni-Ter represented to Praxis that Ms. McCarthy's policies were newly 
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instituted corrective measures in August of 2011, which is a representation recounted in the 

September 15, 2011 Praxis report. 

	

92. 	It was not until a telephonic Lewis & Clark Board of Directors meeting on or 

about December 20, 2011, that Uni-Ter and U.S. Re informed the Plaintiffs of Praxis' full claims 

review, its findings, and the resulting adverse financial developments of Lewis & Clark. 

	

93. 	Citing to the Praxis Group audit findings, Uni-Ter and U.S. Re informed the 

Lewis & Clark Board of Directors that Lewis & Clark's reserves were inadequate and that urgent 

action was required to preserve Lewis & Clark's capital structure. 

	

94. 	Prior to December 31, 2011, at the direction of U.S. Re's Chief Executive Officer, 

Tal Piccione, Uni-Ter initiated three parallel approaches to address the negative developments 

and preserve Lewis & Clark's capital structure. The approaches were: 

a. Retaining another third-party expert (not Praxis Group) to evaluate all open 

claims and reserves. 

b. Contacting Lewis & Clark's reinsurer (Beazley Re) for capital contribution and/or 

a structured transaction. 

c. Participating in discussions with the Nevada Department of Insurance regarding 

whether to dissolve or recapitalize Lewis & Clark. 

	

95. 	The new third-party reviewer conducted its claims review on January 12-14, 

2012, The result was no change in the reserves booked. 

	

96. 	None of Uni-Ter's or U.S. Re's efforts in preserving Lewis & Clark's capital 

structure succeeded, and Lewis & Clark ultimately entered a dissolution proceeding pursuant to 

Nevada law on or about November 11, 2012. 
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97. All of Plaintiffs' investments in Lewis & Clark, including the aggregate 

$2,200,000 investment in November 2011, have been lost. 

Punitive Damages Are Appropriate  

98. Defendants engaged in the conduct described above willfully, fraudulently, 

maliciously and oppressively, in direct and intentional breach of their fiduciary, contractual and 

other obligations to Plaintiffs. Defendants' conduct thus gives rise to punitive damages in an 

amount to be determined at trial. 

FIRST CLAIM FOR RELIEF  

(Violation of Section 10(b) of the Securities Exchange Act of 1934)  

(AGAINST DEFENDANTS UNI-TER, ELSASS, DALTON MILLER, AND DAVIES) 

99. Plaintiffs repeat and re-allege each of the allegations set forth above as if set forth 

in full. 

100. By investing in Lewis & Clark through the November 2011 Debentures, the 

Plaintiffs acquired interests that qualify as a security under the Securities Exchange Act of 1934, 

15 U.S.C. § 78, and Securities and Exchange Commission Rule 10b-5. 

101. Uni-Ter, at U.S. Re's direction, and utilizing instrumentalities of interstate 

commerce, made material representations and omissions in connection with the solicitation of 

Plaintiffs' purchases of the November 2011 Debentures including, without limitation, the 

following: (a) the statement that there were not any claims developments not previously reported 

during the November 7, 2011 board meeting; and (b) the failure to disclose the existence of the 

Praxis Audit. 

102. Defendants intended for Plaintiffs to rely on the false misrepresentations in 

making their decisions to invest in Lewis & Clark during November 2011. 
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103. Defendants' deception occurred in connection with the purchase of a security and 

for the purpose of inducing Plaintiffs to invest $2,200,000 in Lewis & Clark. 

104. Defendants intended for Plaintiffs to rely on the false misrepresentations and 

material omissions in making their decisions to invest in Lewis & Clark. 

105. Plaintiffs did actually and justifiably rely to their detriment upon Defendants' 

fraudulent misrepresentations by investing $2,200,000 in Lewis & Clark, and, in the case of 

Oneida Savings Bank, by not taking action to collect its outstanding $1,000,000 surplus 

debenture. 

106. As a result of the foregoing fraudulent conduct, Defendants damaged Plaintiffs in 

an amount to be determined at trial. 

107. Plaintiffs also seek punitive damages because the acts of Uni-Ter were fraudulent, 

malicious and oppressive. 

SECOND CLAIM FOR RELIEF 

(Violation of Section 20(a) of the Securities Exchange Act of 1934) 

(AGAINST DEFENDANT U.S. RE) 

108. Plaintiffs repeat and re-allege each of the allegations set forth above as if set forth 

in full. 

109. By investing in Lewis & Clark through the November 2011 Debentures, the 

Plaintiffs acquired interests that qualify as a security under the Securities Exchange Act of 1934, 

15 U.S.C. § 78, and Securities Exchange Rule 10b-5. 

110. U.S. Re directed Uni-Ter to make material representations and omissions utilizing 

instrumentalities of interstate commerce in connection with the solicitation of Plaintiffs' 

purchases of the November 2011 Debentures including, without limitation, the following; (a) the 

statement that there were not any claims developments not previously reported during the 
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November 7, 2011 board meeting; and (b) the failure to disclose the existence of the Praxis 

Audit. 

111. In fact, U.S. Re's representative Mr. Davies even attended the November 7, 2011 

Board of Directors meeting during which the material misstatements and omissions occurred, 

and Mr. Davies remained silent despite knowing that Uni-Ter's statements during the meeting 

were false and that there were material facts not disclosed. 

112. U.S. Re intended for Plaintiffs to rely on the false misrepresentations in making 

their decisions to invest in Lewis & Clark during November 2011. 

113. Defendants' deception occurred in connection with the purchase of a security and 

for the purpose of inducing Plaintiffs to invest $2,200,000 in Lewis & Clark. 

114. Defendants intended for Plaintiffs to rely on the false misrepresentations and 

material omissions in making their decisions to invest in Lewis & Clark. 

115. Plaintiffs did actually and justifiably rely to their detriment upon Defendants' 

fraudulent misrepresentations by investing $2,200,000 in Lewis & Clark, and, in the case of 

Oneida Savings Bank, by not taking action to collect its outstanding $1,000,000 surplus 

debenture. 

116. As a result of the foregoing fraudulent conduct, U.S. Re damaged Plaintiffs in an 

amount to be determined at trial. 

117. Plaintiffs also seek punitive damages because the acts of the U.S. Re were 

fraudulent, malicious and oppressive. 
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THIRD CLAIM FOR RELIEF  

COMMON LAW FRAUD  

(AGAINST ALL DEFENDANTS) 

118. Plaintiffs repeat and re-allege each of the allegations set forth above as if set forth 

in full. 

119. At the time Plaintiffs invested in Lewis & Clark through the November 2011 

Debentures, Defendant Uni-Ter represented that that there were not any claims developments not 

previously reported. This was a false statement of material fact because Uni-Ter knew, but did 

not disclose, that it had retained the Praxis Group to audit the claims and that it had received the 

audit findings before the November 7, 2011 meeting. Uni-Ter knew that this representation was 

a false and misleading statement of material fact. 

120. Uni-Ter and U.S. Re also made a material omission in their solicitation of 

Plaintiffs' investments, including, without limitation, by failing to disclose the Praxis Group 

audit until after Plaintiffs entered into the November 2011 Debentures. 

121. Defendants intended for Plaintiffs to rely on the false misrepresentations and 

material omissions in making their decisions to invest in Lewis & Clark. 

122. Defendants' desire to continue Lewis & Clark's operations, all of which Uni-Ter 

was paid under a management agreement to handle, motivated their deceptions. 

123. Plaintiffs did actually and justifiably rely to their detriment upon Defendants' 

fraudulent misrepresentations by investing $2,200,000 in Lewis & Clark, and, in the case of 

Oneida Savings Bank, by not taking action to collect its outstanding $1,000,000 surplus 

debenture. 
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124. The foregoing fraudulent conduct damaged Plaintiffs in an amount to be 

determined at trial. 

125. Plaintiffs also seek punitive damages because the acts of the Defendants were 

fraudulent, malicious and oppressive. 

FOURTH CLAIM FOR RELIEF  

CONSTRUCTIVE/EQUITABLE FRAUD  

(AGAINST ALL DEFENDANTS) 

126. Plaintiffs repeat and re-allege each of the allegations set forth above as if set forth 

in full. 

127. At the time Plaintiffs invested in Lewis & Clark through the November 2011 

Debentures, Defendant Uni-Ter represented that that there were not any claims developments not 

previously reported. This was a false statement of material fact because Uni-Ter knew, but did 

not disclose, that it had retained the Praxis Group to audit the claims. Uni-Ter knew that this 

representation was a false and misleading statement of material fact. 

128. Uni-Ter and U.S. Re also made a material omission in their solicitation of 

Plaintiffs' investments, including, without limitation, by failing to disclose the Praxis Group 

audit until after Plaintiffs entered into the November 2011 Debentures. 

129. Defendants intended for Plaintiffs to rely on the false misrepresentations and 

material omissions in making their decisions to invest in Lewis & Clark. 

130. Defendants' desire to continue Lewis & Clark's operations, all of which Uni-Ter 

was paid under a management agreement to handle, motivated their deceptions. 

131. Plaintiffs did actually and justifiably rely to their detriment upon Defendants' 

fraudulent misrepresentations by investing $2,200,000 in Lewis & Clark, and, in the case of 
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Oneida Savings Bank, by not taking action to collect its outstanding $1,000,000 surplus 

debenture. 

132. The foregoing fraudulent conduct damaged Plaintiffs in an amount to be 

determined at trial. 

FIFTH CLAIM FOR RELIEF 

NEGLIGENT MISREPRESENTATION 

(AGAINST ALL DEFENDANTS) 

133. Plaintiffs repeat and re-allege each of the allegations set forth above as if set forth 

in full. 

134. At the time Plaintiffs invested in Lewis & Clark through the November 2011 

Debentures, Defendant Uni-Ter represented that that there were not any claims developments not 

previously reported. This was a false statement of material fact because Uni-Ter knew, but did 

not disclose, that it had retained the Praxis Group to audit the claims. Uni-Ter knew that this 

representation was a false and misleading statement of material fact. 

135. Defendants knew, or should reasonably have known, that this was a false 

statement of material fact. 

136. Defendants intended for Plaintiffs to rely on the false misrepresentations and 

material omissions in making their decisions to invest in Lewis & Clark. 

137. Defendants' desire to continue Lewis & Clark's operations, all of which Uni-Ter 

was paid under a management agreement to handle motivated their deceptions. 

138. Plaintiffs did actually and justifiably rely to their detriment upon Defendants' 

fraudulent misrepresentations by investing $2,200,000 in Lewis & Clark, and, in the case of 
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Oneida Savings Bank, by not taking action to collect its outstanding $1,000,000 surplus 

debenture. 

139. As a result of the foregoing negligent conduct, Plaintiffs suffered damaged in an 

amount to be determined at trial. 

SIXTH CLAIM FOR RELIEF 

FRAUDULENT INDUCEMENT  

(AGAINST ALL DEFENDANTS) 

140. Plaintiffs repeat and re-allege each of the allegations set forth above as if set forth 

in full. 

141. At the time Plaintiffs invested in Lewis & Clark through the November 2011 

Debentures, Defendant Uni-Ter represented that that there were not any claims developments not 

previously reported. This was a false statement of material fact because Uni-Ter knew, but did 

not disclose, that it had retained the Praxis Group to audit the claims. Uni-Ter knew that this 

representation was a false and misleading statement of material fact. 

142. Uni-Ter and U.S. Re also made a material omission in their solicitation of 

Plaintiffs' investments, including, without limitation, by failing to disclose the Praxis Group 

audit until after Plaintiffs entered into the November 2011 Debentures. 

143. Defendants intended for Plaintiffs to rely on the false misrepresentations and 

material omissions in making their decisions to invest in Lewis & Clark. 

144. Defendants' desire to continue Lewis & Clark's operations, all of which Uni-Ter 

was paid under a management agreement to handle motivated their deceptions. 

145. Plaintiffs did actually and justifiably rely to their detriment upon Defendants' 

fraudulent misrepresentations by investing $2,200,000 in Lewis & Clark, and, in the case of 
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Oneida Savings Bank, by not taking action to collect its outstanding $1,000,000 surplus 

debenture. 

146. The foregoing fraudulent conduct damaged Plaintiffs in an amount to be 

determined at trial. 

147. Plaintiffs also seek punitive damages because the acts of the Defendants were 

fraudulent, malicious and oppressive. 

SEVENTH CLAIM FOR RELIEF  

UNJUST ENRICHMENT RESULTING IN CONSTRUCTIVE TRUST 

(AGAINST DEFENDANTS UNI-TER AND UCSC) 

148. Plaintiffs repeat and re-allege each of the allegations set forth above as if set forth 

in full. 

149. By engaging in the conduct alleged above, Uni-Ter and UCSC have been unjustly 

enriched by receiving and retaining management fees from Lewis & Clark by prolonging Lewis 

& Clark's operations funded by the fraudulently induced November 2011 Debentures. 

150. Plaintiffs are entitled to a constructive trust for their benefit over these ill-gotten 

proceeds. 

151. It is necessary and appropriate for the Court to impose a constructive trust over 

the funds that Uni-Ter and UCSC received for management fees after November 7, 2011, as well 

as any other improper financial benefit enjoyed by the Defendants. 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray for relief as follows: 

1. That judgment be entered in favor of Plaintiffs and against Defendants on all claims for 

relief; 

2. That Plaintiffs recover damages according to proof, including interest thereon; 

3. For a constructive trust over all monies received by Defendant Uni-Ter under its 

management agreement with Lewis & Clark after November 7, 2011; 

4. That Plaintiffs recover punitive damages according to proof; 

5. For costs of suit herein, including reasonable attorneys' fees; and 

6. For such other and further relief that is just and proper. 

JURY DEMAND  

Plaintiffs demand a jury on all issues so triable. 

DATED: 	June 25, 2013 	 HISCOCK & BARCLAY, LLP 

By:  	J106,1,)-t-tut -11/1   

 

Gabriel M. Nugent 
Bar Roll No. 513947 

David G. Burch 
Bar Roll No. 514487 

Attorneys for Plaintiffs 
One Park Place 
300 South State Street 
Syracuse, New York 13202 
Telephone 	(315) 425-2700 
Facsimile 	(315) 425-2701 
gnugent@hblaw.com  
dburch@hblaw.com  
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Plaintiffs Oneida Savings Bank; Marquis Companies I, Inc.; Pinnacle Healthcare, Inc.;

Rohm Services Corporation; Heathwood Health Care Center, Inc.; and Eagle Healthcare, Inc.

(“Plaintiffs”), by and through their attorneys, Hiscock & Barclay, LLP, submit this

Memorandum of Law in opposition to the motions of Defendants to dismiss Plaintiffs’

Complaint, and in support of Plaintiffs’ cross-motion for leave to file an amended complaint.

For the reasons set forth below, Defendants’ motions should be denied. Alternatively, Plaintiffs

should be granted leave to file an amended complaint.

PRELIMINARY STATEMENT

This case is about a systematic fraud scheme carried out by defendants to induce

Plaintiffs to invest $2.2 million in a captive insurance company known as Lewis & Clark LTC

Risk Retention Group, Inc. (“Lewis & Clark”), despite their knowledge that Lewis & Clark was

destined to fail. The Defendants are Uni-Ter Underwriting Management Corporation

(“Uni-Ter”); Uni-Ter Claims Services Corporation (“UCSC”); their parent company U.S. Re

Companies, Inc. (“U.S. Re”); and individual defendants Sanford Elsass, then CEO of Uni-Ter;

Donna Dalton, then CFO of Uni-Ter; Jonna Miller, Vice President—Claims of Uni-Ter; and

Richard Davies, CFO of U.S. Re. (collectively, “Defendants”). All Defendants played an

integral role in defrauding Plaintiffs through a series of misrepresentations and omissions.

Defendants, as detailed in the Complaint, perpetrated this fraud to keep Lewis &

Clark—which was managed by Uni-Ter and UCSC as fiduciaries—a going concern so that

Uni-Ter and USCS could continue to earn management fees, and so U.S. Re could mitigate

exposure to certain reinsurance policies U.S. Re had brokered.

The individual defendants actively participated in the scheme by knowingly making

materially false statements about the adequacy of Lewis & Clark’s capitalization and reserves to
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cover contingent claims from its insureds. Ms. Dalton issued a financial statement shortly

before asking Plaintiffs to make their investments purporting to show Lewis & Clark had no

capitalization problems and adequate claims reserves. Ms. Miller and Mr. Elsass followed by

affirming, twice, that there were no unreported claims developments, even after the Plaintiffs

specifically asked for this confirmation before committing to their investments. Mr. Davies, as

CFO of U.S. Re, actively monitored the meetings in which Uni-Ter’s officers made false

statements, but made no effort to correct the misrepresentations although he knew they were

false. Moreover, U.S. Re controlled all these actions as Uni-Ter’s parent, beginning with Mr.

Davies’ monitoring and guidance, continuing on to active participation in the fraud, and

concluding with unfettered assumption of control over the management of Lewis & Clark.

Defendants have asked this Court to dismiss the Complaint, primarily because they assert

their misrepresentations have been pleaded without sufficient particularity, and because they

argue they lacked scienter. However, as set forth below, Plaintiffs have more than adequately

pleaded their claims.

Although securities fraud claims must meet heightened pleading standards, the Second

Circuit has routinely cautioned district courts not to “impos[e] . . . exceedingly onerous burden[s]

on the plaintiffs with respect to their obligation to plead facts with particularity.” See e.g.,

Novak v. Kasaks, 216 F.3d 300, 303 (2d Cir. 2000). Plaintiffs have met the particularity

standard with their allegations, providing a significant amount of factual detail regarding oral

misrepresentations made by the people Plaintiffs trusted to run the business they invested in,

during meetings and on telephone calls at a time when Plaintiffs did not realize they were being

defrauded.

Plaintiffs also have established scienter in their Complaint. The allegations demonstrate
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Defendants undertook this scheme for a number of specific reasons, each of which alone is

sufficient to satisfy the scienter pleading standards: (a) Uni-Ter stood to earn $1 million from

additional management fees if it could keep Lewis & Clark alive for just a short period of time;

(b) U.S. Re stood to protect itself from claims of self-dealing from the reinsurer with whom it

placed the Lewis & Clark reinsurance coverage—if that policy was triggered, the reinsurer could

have uncovered the plot in which Uni-Ter and U.S. Re had engaged to string Lewis & Clark

slowly along to its inevitable dissolution in an effort to collect additional management fees; and

(c) the individual defendants, each an officer of a corporate defendant, had strong motives to

carry out the scheme supported by their misrepresentations. As a result, Defendants’ challenges

to Plaintiffs’ securities fraud claims must fail. Defendants’ challenges to the state law claims

pleaded by Plaintiffs must fail for similar reasons.

Ms. Miller has also moved to dismiss for lack of personal jurisdiction. But, the

allegations of her conduct, including many phone calls, e-mails, other correspondence, and, of

course, the fraudulent statements directed to New York, readily defeat any claim that her

contacts to New York are too attenuated or that her being haled into New York to account for her

conduct was unforeseeable.

For these reasons and those more fully set forth below, Defendants’ arguments must fail,

and their motions should be denied. Alternatively, to the extent the Court were to determine a

pleading deficiency exists, Plaintiffs request leave to file an amended complaint, a copy of which

is attached to the accompanying Declaration of Gabriel M. Nugent, dated November 27, 2013.

STATEMENT OF FACTS

The following timeline, which is based on facts taken from the Complaint, and, as noted,

Plaintiffs’ proposed amended complaint, establishes Defendants fraud:
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 2004 – Uni-Ter formed Lewis & Clark to operate as a Risk Retention Group, which
subsequently merged with another Risk Retention Group in which Plaintiffs had
invested. (Complaint, ¶¶ 39, 41, 42.) Lewis & Clark sought to offer insurance to
small health care providers. (Complaint, ¶ 24-26.) Five of the six plaintiffs are
themselves small long-term care providers. (Complaint, ¶ 8-12.) None of the
plaintiffs had any prior experience managing an insurance company. (Complaint, ¶
45-46.)

 2004-2012 – Uni-Ter managed all aspects of Lewis & Clark’s business from its
inception to the time it entered into dissolution proceedings, and Plaintiffs relied
completely on Uni-Ter for complete and accurate information regarding the
operations of Lewis & Clark. (Complaint, ¶¶ 45-46.) The management agreement
between Lewis & Clark, Uni-Ter and UCSC, required Uni-Ter and UCSC to act as
fiduciaries to “manage every aspect of Lewis & Clark’s business.” (Complaint, ¶
28.)

 July 2009 – Lewis & Clark, at Uni-Ter’s direction, accepted two California-based
multi-site long-term care providers, a move that diverged from the established
business model of Lewis & Clark because it had not previously insured a large
multi-facility operator, which had loss records that were worse than Lewis & Clark’s
typical underwriting range. (Complaint, ¶ 48.)

 July 2009-July 2011 – The California insureds passed on significant losses to Lewis
& Clark, resulting in a net loss to Lewis & Clark of $3.1 million during the three
quarters ending September 20, 2011. (Complaint, ¶ 51.) The claims of the
California insureds triggered coverage under the reinsurance treaty between Lewis &
Clark and BeazleyRe, which U.S. Re had brokered. This was the first time ever that
a Lewis & Clark reinsurance contract was triggered. (Complaint, ¶ 54.) As of
December 31, 2011, the total shareholders’ equity in Lewis & Clark was only
$3,545,437. (Proposed Amended Complaint, ¶ 53.)

 September 1, 2011 – Uni-Ter represented to Plaintiffs it was obtaining a full claims
review of Lewis & Clark. (Complaint, ¶ 57.) Uni-Ter represented that the one-time
operating loss would not result in a financial disruption of Lewis & Clark and that
Lewis & Clark retained sufficient capital to support its operations and payment of the
Plaintiffs’ outstanding debentures. (Complaint, ¶ 55.)

 September 8-9 – U.S. Re Reinsurance Claims Manager William Donnelly arranged
for Praxis Claims Consulting (“Praxis”) to conduct an audit of Lewis & Clark’s
claims reserves. Mr. Donnelly scheduled the audit and coordinated travel. Mr.
Donnelly was on-site and took part in the meetings during the first day of Praxis’ site
visit to Uni-Ter on or about September 8, 2011, and Mr. Donnelly supplied all the
documents Praxis reviewed before the site visit to Praxis by e-mail. (Declaration of
Brian Rosner dated September 30, 2013 (“Rosner Declaration”), Ex. 1 (Docket No.
35); Proposed Amended Complaint, ¶ 76.)
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 September 15, 2011 – Uni-Ter provided Plaintiffs with a copy of a claims review
report Praxis prepared. (Complaint, ¶ 61.)

 September 21, 2011 – At the Lewis & Clark board meeting in Las Vegas, Nevada,
Uni-Ter, through Ms. Miller and Mr. Elsass, told Plaintiffs there were no claims
developments not previously reported. This representation was consistent with the
findings in the Praxis report that Uni-Ter provided to Plaintiffs prior to the board
meeting. (Complaint, ¶¶ 62, 64.) Mr. Davies (of U.S. Re) and Ms. Dalton were
both present at the meeting at the time of these statements and said nothing to correct
them. (Complaint, ¶ 64.)

 September 21, 2011 – Also at the Board meeting, Ms. Dalton presented the “GAAP
Proforma Financial Statement for Period Ending December 31, 2011,” prepared for
Lewis & Clark by Uni-Ter. This Financial Statement did not raise any question of
Lewis & Clark’s ability to continue as a going concern and reflected a healthy capital
structure, including only the existing claims reserves. (Complaint, ¶ 63.)

 November 7, 2011 – During a telephonic Lewis & Clark board meeting, Uni-Ter,
with U.S. Re’s acquiescence, reassured Plaintiffs that the capital infusion from the
November 2011 Debentures would satisfy Lewis & Clark’s capital needs and that the
claims reserves were adequate. (Complaint, ¶ 65.)

 November 2011 – Plaintiffs irrevocably committed to investing $2.2 million in Lewis
& Clark through November 2011 Debentures. (Complaint, ¶¶ 66-67.) The
Plaintiffs subsequently transfer the funds to Lewis & Clark. (Rosner Declaration,
Ex. 3 (Docket 35); Proposed Amended Complaint, ¶ 70-71.)

 November 2011 – Uni-Ter issued an Offering Memorandum to the general public
that was silent regarding whether existing capital commitments were adequate, but
referenced the Plaintiffs’ $2.2 million investments as though they already had been
made. (Complaint, ¶¶ 82-87.)

 Late November 2011 – U.S. Re required Uni-Ter to conduct an internal full-scale
review of all claims reserves. Uni-Ter performs the review without obtaining
approval of or notifying Lewis & Clark’s board. (Complaint, ¶¶ 71-76.)

 December 2011 – U.S. Re required Uni-Ter to retain Praxis to complete Lewis &
Clark’s claims review, providing more evidence of control. (Complaint, ¶¶ 71-76.)

 December 17, 2011 – One day after receiving Praxis’s audit findings detailing the
inadequacies of Lewis & Clark’s claims reserves, Ms. Dalton submits a draft of the
November 2011 Lewis & Clark financial statements to the Board reflecting that (a)
claims reserves had actually decreased since September 2011; (b) the company was
profitable; and (c) the company’s capital had reached a healthy level. (Complaint, ¶
73.)

 December 20, 2011 – During a telephonic Lewis & Clark board meeting, Uni-Ter and
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U.S. Re, for the first time, informed the Board on a conference call that $5 million
must be added to the claims reserves to meet all of Lewis & Clark’s obligations and
avoid liquidation. (Complaint, ¶¶ 92-93.)

 January 12-14, 2012 – A new third party conducted a claims review at U.S. Re’s
direction. The result was no change in the reserves booked. (Complaint, ¶¶ 94-95.)

 January – November 2012 – Uni-Ter, led by Tal Piccione CEO of U.S. Re, institutes
a number of actions it claims are required to turn Lewis & Clark around. None were
successful. (Complaint, ¶¶ 94-96.)

 January 2010-November 2012 – Uni-Ter earned $1.5 million in management fees in
2010, and $1.0 million in management fees during 2011. (Proposed Amended
Complaint, ¶ 88.)

 November 2012 – Plaintiffs lose all of their investments in Lewis & Clark and
determine that Defendants lied on September 21 and November 7, 2011 about the
adequacy of Lewis & Clark’s claims reserves and capitalization. (Complaint, ¶¶ 96.)

ARGUMENT

Plaintiffs submit this Memorandum in opposition to the Motions to Dismiss made by all

Defendants, who filed two separate motions (Docket Nos. 33 and 35). The Memorandum

addresses the Defendants’ arguments regarding Defendants’ allegations that the Complaint does

not meet the pleading standards of the Private Securities Litigation Reform Act of 1995

(“PSLRA”) in Point I; U.S. Re’s argument that Plaintiffs failed to state a claim for control person

liability in Point II; the arguments regarding Plaintiffs’ state law claims in Point III; the

arguments regarding Plaintiffs’ claim for punitive damages in Point IV; and Ms. Miller’s

argument regarding the Court’s personal jurisdiction over her in Point V. Point VI addresses

Plaintiffs’ alternative request for leave to file an amended complaint.

I. PLAINTIFFS STATED A CLAIM UNDER THE EXCHANGE ACT

A complaint sounding in securities fraud must allege the defendant (1) made a

misstatement or omission; (2) of a material fact; (3) with scienter; (4) upon which plaintiff

justifiably relied; and (5) which proximately caused plaintiff’s damages. Lattanzio v. Deloitte &
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Touche, 476 F.3d 147, 153 (2d Cir. 2007).

Plaintiffs have alleged facts that, if true, would establish each of these elements as against

each Defendant. Defendants make various arguments regarding the quality of Plaintiffs’

allegations, contending the Complaint is not particular enough on some topics. However, as set

forth below, the Complaint meets the requirements set forth in the PSLRA.

A. Plaintiffs have stated the Defendants’ misrepresentations with the particularity
the PSLRA requires.

Although the PSLRA imposes a heightened pleading standard for securities fraud claims,

it is well settled that a misrepresentation allegation is proper if the complaint contains sufficient

detail regarding the statement, when it was made, and why it was misleading. Gabriel Capital,

L.P. v. NatWest Fin., Inc., 94 F. Supp. 2d 491, 504 (S.D.N.Y. 2000) (motion to dismiss denied

where plaintiffs could not quote defendants’ oral representations, but identified the relevant

dates, the individuals present, and the specifics of the statements); Nathel v. Siegal, 592 F. Supp.

2d 452, 463 (S.D.N.Y. 2008) (motion to dismiss denied where plaintiffs’ allegations of fraud

were based on unrecorded statements of defendants, stated to the best of the plaintiffs’

recollection); Vento & Co., LLC v. Metromedia Fiber Network, No. 97-CV-7751 (JGK), 1999

U.S. Dist. LEXIS 3020, at *17-18, 21 (S.D.N.Y. March 18, 1999) (motion to dismiss denied

where the plaintiff’s allegations of fraud were based on information and belief of defendants’

statements because the plaintiff specified the dates and facts about the involvement of each

defendant); In re Bear Stearns Cos., Inc. Sec., Derivative, & ERISA Litig., 763 F. Supp. 2d 423,

485 (S.D.N.Y. 2011) (motion to dismiss denied where defendants were officers, giving rise to a

presumption that statements in published information, such as annual reports, were the collective

work of those individuals with direct involvement in the everyday business of the company); In

re WorldCom, Inc. Sec. Litig., 294 F. Supp. 2d 392, 427 (S.D.N.Y. 2003); Goldstein v. Solucorp
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Indus., No. 11-CV-6227 (VB), 2013 U.S. Dist. LEXIS 64231, at *15-16 (S.D.N.Y. March 19,

2013) (holding that plaintiffs sufficiently pleaded a Rule 10b-5 claim where plaintiffs specified

the dates, times, and places where each defendant made false material statements); Patriot

Exploration, LLC v. Sandridge Energy, Inc., No. 11-CV-01234 (AWT), 2013 U.S. Dist. LEXIS

92249, at *68-69 (D. Conn. June 29, 2013) (motion to dismiss denied despite the fact the

complaint did not attribute any false or misleading statements directly to one defendant, because

moving defendant was an upper level officer). Furthermore, omissions by corporate officers are

actionable. In re Bristol Myers Squibb Co. Sec. Litig., 586 F. Supp. 2d 148, 170 (S.D.N.Y.

2008) (denying motion to dismiss where corporate officer failed to correct misstatement made by

the company in describing a settlement of a patent infringement lawsuit he had negotiated).

The cases cited above demonstrate that photographic recitation and attribution of the

misrepresentation is not required when pleading a violation of Rule 10b-5. For example, in

Gabriel Capital, L.P, the Southern District of New York allowed a claim to proceed where the

plaintiff alleged only the date of an oral misrepresentation, did not quote the words spoken or

specify the particular person who spoke them, and named only one person present when the

misrepresentation was uttered. 94 F. Supp. 2d at 504.

Similarly, in Patriot Exploration, the court held a complaint pleaded a 10b-5 claim with

sufficient particularity against an officer of a company even though it did not identify the

speaker. 2013 U.S. Dist. LEXIS 92249, at *68-69. The court found that the moving defendant

officer was involved in a series of investor presentations and negotiation discussions with the

plaintiffs regarding investing, and drawing inferences in the light most favorable to plaintiffs, the

allegations in the complaint could support a conclusion that he knew of the alleged

misstatements and omissions and failed to disclose or correct the fraud. Id.
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Under these standards, Plaintiffs stated the Defendants’ misrepresentations and omissions

with the particularity the PSLRA requires. As alleged in the Complaint:

 “[D]uring the September 21, 2011 meeting [between the Plaintiffs and Defendants],
Ms. Dalton presented the “GAAP Proforma Financial Statement for Period Ending
December 31, 2011” that Uni-Ter had prepared for Lewis & Clark. This Financial
Statement did not raise any question of Lewis & Clark’s ability to continue as a going
concern and reflected a healthy capital structure, including only the existing claims
reserves.” (Complaint, ¶ 63.)

 “During the September 21, 2011 meeting, the directors representing the Plaintiffs
asked Uni-Ter’s representatives, Mr. Elsass and Ms. Miller, whether there were any
claims developments not previously reported. Ms. Miller replied that there were
none, and Mr. Elsass agreed. Mr. Davies of U.S. Re said nothing. Ms. Dalton also
remained silent.” (Complaint, ¶ 64.)

 “Subsequently, on November 7, 2011, the Board of Directors held a telephonic board
meeting to discuss the November 2011 Debentures, and again Uni-Ter, with U.S.
Re’s acquiescence, reassured the Plaintiffs that the capital infusion from the
November 2011 Debentures would satisfy Lewis & Clark’s capital needs and that the
claims reserves were adequate.” (Complaint, ¶ 65.)

 “[D]espite Uni-Ter’s earlier representation that Praxis had been retained to do a
complete claims analysis, the Lewis & Clark Board of Directors later learned that
Uni-Ter limited the scope of Praxis’ engagement that resulted in the September15,
2011 report to a review of claims-related processes and of that small sample size of
nine specific claims reserves.” (Complaint, ¶ 70.)

 “U.S. Re, Uni-Ter, Mr. Elsass, Ms. Miller, and Mr. Davies before the September 21,
2011 meeting knew that Praxis was going to be evaluating the amount of Lewis &
Clark’s loss reserves because it was likely that the reserves needed to be materially
larger. They intentionally misrepresented this material claims development
information to the representatives of the Plaintiffs at the September 21, 2011
meeting.” (Complaint, ¶ 72.)

 “U.S. Re required Uni-Ter to retain Praxis in December 2011 to complete its full
claims review, because U.S. Re had doubts about the adequacy of Lewis & Clark’s
reserves based on the significantly adverse findings of the internal review. Neither
Uni-Ter nor U.S. Re disclosed these doubts to the Plaintiffs despite U.S. Re’s
knowledge at the time that Uni-Ter’s internal review was very negative.”
(Complaint, ¶ 73.)

Defendants ignore these facts, and focus only on the allegations regarding the adequacy

of the claims reserves made during the November 7, 2011 meeting, which is only one part of the
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series of misrepresentations they made to Plaintiffs. (Uni-Ter Memorandum, pp. 4-5; Elsass &

Dalton Memorandum, pp. 11-13.)

In fact, the all of the misrepresentations and omissions set forth in the Complaint are

actionable, including (a) the representation that a full claims review was forthcoming, and

Defendants only provided Plaintiffs with a review based on a sample of existing claims; (b) the

statement that the claims reserves were adequate in the financial statement Ms. Dalton prepared

and circulated; (c) the statement that there were no undisclosed claims developments, which was

made by Ms. Miller, agreed to by Mr. Elsass, and acquiesced to by Ms. Dalton and Mr. Davies;

and (d) the confirmation from all the Defendants that Lewis & Clark remained financially stable

on November 7, 2011.

For each of these statements and omissions, Plaintiffs have alleged who made the

statement or omission, the date and occasion of the statement or omission, and why the

statements or omissions were false. As a result, Plaintiffs’ allegations satisfy the particularity

standards of the PSLRA.

B. Plaintiffs have adequately alleged each Defendants’ scienter.

Defendants next take issue with the allegations of Defendants’ scienter. The PSLRA

requires that the complaint “state with particularity facts giving rise to a strong inference that the

defendant acted with the requisite state of mind.” 15 U.S.C. § 78u-4(b)(2). In the Second

Circuit, a plaintiff need only allege facts that give rise to a “strong inference” of scienter to meet

this standard. Shields v. Citytrust Bancorp, 25 F.3d 1124, 1128 (2d Cir. 1994). A plaintiff may

establish the strong inference either “(a) by alleging facts to show that defendants had both

motive and opportunity to commit fraud, or (b) by alleging facts that constitute strong

circumstantial evidence of conscious misbehavior or recklessness.” Id. As the Second Circuit
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has instructed, “securities fraud claims typically have sufficed to state a claim based on

recklessness when they have specifically alleged defendants’ knowledge of facts or access to

information contradicting their public statements.” Novak, 216 F.3d at 311. The Second

Circuit also has stated that “great specificity” is not required with regard to scienter allegations

so long as a plaintiff alleges “enough facts to support a strong inference of fraudulent intent.”

Ganino v. Citizens Utils. Co., 228 F.3d 154, 169 (2d Cir. 2000).

The “strong inference” standard is met when the complaint sufficiently alleges that

defendants benefited in a concrete and personal way from the purported fraud; engaged in

deliberately illegal behavior; knew facts or had access to information suggesting their statements

were inaccurate; or failed to check information they had a duty to monitor. Novak, 216 F.3d at

311; see also In re J.P. Morgan Chase Securities Litigation, 363 F. Supp. 2d 595, 623-624

(S.D.N.Y. 2005); In re CIT Group, Inc. Securities Litigation, No. 08-CV-6613 (BSJ), 2010 U.S.

Dist. LEXIS 57467, at *11-12 (S.D.N.Y. June 10, 2010) (plaintiffs adequately alleged scienter

by alleging that defendants knew about CIT’s lowered lending standards and in some cases

affirmatively approved them – while publicly touting the company’s conservative and

disciplined approaches); Dobina v. Weatherford Int’l Ltd., 909 F. Supp. 2d 228, 246-248

(S.D.N.Y. 2012) (plaintiffs adequately pleaded scienter of CFO’s alleged misstatements

regarding company internal controls based on the personal participation of the CFO in the design

and evaluation of the controls). For example, in Novak, the Second Circuit held that plaintiffs

satisfied the pleading requirements by alleging the defendants refused to mark down inventory

they knew to be worthless, obsolete and unsaleable, and acted intentionally and deliberately to

artificially inflate the company’s reported financial results. 216 F.3d at 311.

The Complaint meets these pleading standards, as it lays out Defendants’ motives and
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opportunities in detail, and, in the alternative, alleges facts providing strong circumstantial

evidence of conscious misbehavior, or at least recklessness. As evidence of motive, the

Complaint details the financial incentives Uni-Ter and U.S. Re, and the individual defendants as

officers and employees of those entities, had for misleading the Plaintiffs and inducing their $2.2

million investment.

Defendants contend that the Complaint’s allegations of scienter are undermined by

Uni-Ter’s investment of $500,000 in Lewis & Clark at approximately the same time as the

Plaintiffs’ investments. However, Defendants’ overlook the fact that the management fees

Uni-Ter stood to receive by keeping Lewis & Clark operating after the Plaintiffs’ $2.2 million

investment would far exceed Uni-Ter’s $500,000 investment. In fact, Uni-Ter received

compensation at 12% of Gross Written premium plus Claims Management fees. (Complaint, ¶

30.) In 2010, Uni-Ter earned at least $1.5 million in management fees, and earned at least $1.0

million in fees during 2011. Defendants knew that these fees would be automatic for as long as

Lewis & Clark continued in operation. Thus, at the time Uni-Ter made its investment along

with Plaintiffs, Uni-Ter was guaranteed a 100% return on its $500,000 investment so long as the

Plaintiffs’ investments could delay Lewis & Clark’s inevitable demise.

Despite Defendants’ attempt to spin Uni-Ter’s investment as one made by an innocent

party, it actually provides strong evidence of Defendants’ motives for misrepresenting the

condition of Lewis & Clark to secure Plaintiffs’ investments. By making an investment

Defendants further reassured Plaintiffs that Lewis & Clark remained able to continue its

operations, even though they knew it was not and that the investments would be lost. Uni-Ter,

on the other hand, would double its money as it watched Plaintiffs lose everything.

There are other motives for Uni-Ter’s fraud. As alleged in the Complaint, “Uni-Ter, as a
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manager of other Risk Retention Groups servicing the same market, was in a position to capture

additional business for its other Risk Retention Groups from the new insured parties obtained

through the November 2011 offering, which was made possible only by the Plaintiffs’

investments.” (Complaint, ¶ 88.) Accordingly, “The November 2011 Debentures delayed the

inevitable dissolution of Lewis & Clark long enough for Uni-Ter to expand its market share and

gain additional insured parties that it could simply service through other Risk Retention Groups

Uni-Ter controlled after Lewis & Clark dissolved.” (Id.)

The Complaint pleads a similar motive for U.S. Re’s participation in the fraud. U.S. Re

earned commissions for reinsurance placed through it as the reinsurance broker. The longer

Lewis & Clark survived its inevitable fate, the more reinsurance policies Lewis & Clark would

need, the more commissions U.S. Re would receive. At the same time, injecting $2.2 million of

new capital into Lewis & Clark “lowered the exposure of the reinsurance policy U.S. Re had

brokered by a similar amount [and] mitigated any claims of self-dealing BeazelyRe may have

against U.S. Re for self dealing in a policy U.S. Re knew would be triggered, and protected U.S.

Re’s reputation in the reinsurance business.” (Complaint, ¶ 80.)

The Complaint also details the strong circumstantial evidence of the Defendants’

conscious misbehavior, or at least recklessness, by Uni-Ter, U.S. Re, and the individual

defendants. The definition of conscious misbehavior is “conduct which is highly unreasonable

and which represents an extreme departure from the standards of ordinary care to the extent that

the danger was either known to the defendant or so obvious that the defendant must have been

aware of it.” Honeyman v. Hoyt, 220 F. 3d 36, 39 (2d Cir. 2000). Defendants clearly engaged

in such behavior.

For example, Uni-Ter had engaged in a pattern of falsifying claims reserves for years,
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which Plaintiffs realized only in hindsight after their investments were lost. Plaintiffs now

know, and have alleged in their Complaint, that Christine McCarthy, Vice President-Claims for

Uni-Ter, began raising reserves by more than 30% in mid-2010, only to be terminated shortly

thereafter for, among other reasons, her “tendency to over-reserve for claims without

justification.” (Complaint, ¶¶ 89-90.) Then, 18 months later, and only after Praxis found the

claims reserves to be inadequate, Uni-Ter represented that Ms. McCarthy’s policies were newly

instituted corrective measures and undertook to raise the reserves. (Complaint, ¶ 91.) This

convenient reversal strongly suggests Defendants’ long-term plan was to deceive investors with

misstated claims reserves as long as possible to attract new investments, while at the same time

Uni-Ter earned management fees as long as Lewis & Clark kept operating and U.S. Re earned

commissions on reinsurance policies it brokered.

Uni-Ter also falsified the Offering Memorandum it issued days after securing Plaintiffs’

investment commitments. (Complaint, ¶¶ 83-87.) When Uni-Ter prepared and issued the

Offering Memorandum, Uni-Ter knew the Offering Memorandum failed to disclose material

adverse information—specifically, the existence of the Praxis’s review. (Complaint, ¶ 83.)

Moreover, despite telling Plaintiffs just days earlier that Lewis & Clark’s capital would be

sufficient after the Plaintiffs’ investment of $2.2 million was made, Uni-Ter stated in the

Offering Memorandum to the general public that Lewis & Clark required an investment of $50

million to be adequately capitalized. (Complaint, ¶¶ 85-86.) Given its representations to the

general public, it is simply unbelievable that Uni-Ter was innocent when it lied to the Plaintiffs.

These contrasting representations, made by the same small group of actors, all with a common

interest in seeing that Plaintiffs’ $2.2 million in new money was invested in Lewis & Clark, are

yet more circumstantial evidence demonstrating that the Defendants acted intentionally
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improper.

And, perhaps most indicative of Defendants’ ongoing misconduct, Defendant Donna

Dalton, Uni-Ter’s Chief Financial Officer, prepared a financial statement for Lewis & Clark in

late-December – after receiving the final Praxis report establishing conclusively the

inadequacies of Lewis & Clark’s capitalization – purporting to show that claims reserves and

capitalization were adequate. (Complaint, ¶ 73.) This fact alone is enough to defeat

Defendants’ claims of innocent intent. Defendants claim the Complaint does not adequately

plead scienter, in part, because it does not include enough facts to demonstrate Defendants knew

their representations were false. However, Ms. Dalton’s preparation and distribution of a

financial statement, after receiving the final Praxis report, demonstrates Defendants were acting

in a continuing scheme to defraud Plaintiffs through misstated financial statements and other

false representations.

Meanwhile, as Uni-Ter was convincing Plaintiffs to pour more money into a losing

venture based on misrepresentations of the financial health of the company, U.S. Re continued to

monitor developments with Lewis & Clark’s claims load, but never brought any of the adverse

developments to Plaintiffs’ attention. Moreover, U.S. Re continued to exert an ever-growing

authority over Uni-Ter’s management of Lewis & Clark, peaking with U.S. Re’s direction to

obtain the Praxis review. (Complaint, ¶¶ 60, 64, 71,73, 84, 94.)

These actions all provide a strong circumstantial evidence that the Defendants were

consciously, or at the very least recklessly, misleading Plaintiffs.

C. Plaintiffs adequately pleaded their reliance on the Defendants’
misrepresentations.

Contrary to Defendants’ arguments, the Complaint’s allegations regarding Plaintiffs’

reliance are both factually accurate and sufficiently particular. To make out a fraud claim, a
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plaintiff must show that it reasonably relied on the misrepresentations of the

defendant. Securities and Exchange Commission v. DiBella, 587 F.3d 553, 563 (2d Cir.

2009). The Second Circuit has stated that “our evaluation of the reasonable-reliance element has

involved many factors to ‘consider[] and balance[],’ no single of which is ‘dispositive.’” Id.

(citing Brown v. E.F. Hutton Grp., Inc., 991 F.2d 1020, 1032 (2d Cir. 1993)). These factors

include but are not limited to (1) the sophistication and expertise of the plaintiff in financial and

securities matters; (2) the existence of longstanding business or personal relationships; (3) access

to the relevant information; (4) the existence of a fiduciary relationship; (5) the concealment of

the fraud; (6) the opportunity to detect the fraud; (7) whether the plaintiff initiated the stock

transaction; and (8) the generality or specificity of the misrepresentations. Id.; CredSights, Inc.

v. Ciasullo, 05-CV-9345 (DAB), 2007 U.S. Dist. LEXIS 25850 at *36-37 (S.D.N.Y. March 26,

2007).

The Second Circuit has cautioned that the word “reasonable” is inherently imprecise and,

thus, is often a question of fact for a jury rather than a question of law for the

court. STMircoelectronics, N.V. v. Credit Suisse Sec. (USA) LLC , 648 F.3d 68, 81 (2d Cir.

2011); Aiena v. Olsen, 69 F. Supp. 2d 521, 538 (S.D.N.Y. 1999); Miller v. Genesco, Inc.,

93-CV-0096 (LMM), 1996 U.S. Dist. LEXIS 13069 at *25-26 (S.D.N.Y. Sept. 9, 1996). For

example, in Aiena, the court denied a motion for judgment on the pleadings finding that the

reasonableness of reliance was not determinable as a matter of law. 69 F. Supp. 2d at

538. There, plaintiffs alleged a longstanding business and personal relationship with the

defendants and that the defendants owed plaintiffs a fiduciary duty. Id. Similarly, in Miller, the

court denied a motion for summary judgment based on a lack of reliance because there was a

triable issue of fact because the parties had a longstanding business relationship, only the
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defendants had access to certain relevant information, and defendants owed a fiduciary duty to

the plaintiffs as shareholders. 1996 U.S. Dist. LEXIS at *25-26.

The standards for reliance on an omission are even more favorable to plaintiffs. As held

by the Supreme Court, where a fiduciary in a face-to-face transaction elected to “stand mute” and

failed to disclose material facts, “positive proof of reliance is not necessary to recovery . . . [a]ll

that is necessary is that the facts withheld be material in the sense that a reasonable investor

might have considered them important in the making of this [investment] decision.” Affiliated

Ute Citizens of Utah v. United States, 406 U.S. 128, 154 (1972), reh’g denied, 407 U.S. 916, and

408 U.S. 931 (1972). In fact, there is a rebuttable presumption that plaintiffs relied on

defendants’ omissions. In re Beacon Assocs. Litig., 745 F. Supp. 2d 386, 409 (S.D.N.Y. 2010);

See Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, 522 U.S. 148, 159 (2008) (“[I]f there is

an omission of a material fact by one with a duty to disclose, the investor to whom the duty was

owed need not provide specific proof of reliance.”) (citing Affiliated Ute Citizens of Utah, 406

U.S. at 154; see also Du Pont v. Brady, 828 F.2d 75, 78 (2d Cir. 1987) (“[I]f the plaintiff proves

that the facts withheld are material in the sense that a reasonable investor might have considered

them important, reliance will be presumed.” (internal citation omitted)).

Finally, allegations of reliance are not subject to the heightened pleading requirements of

Fed. R. Civ. P. 9(b) and the PSLRA—all that is necessary to properly plead reliance is for the

complaint to connect the defendants’ fraud with the plaintiffs’ purported loss in a manner

consistent with the “short and plain statement” standard of Fed. R. Civ. P. 8(a). In re Bristol

Myers Squibb Co. Sec. Litig., 586 F. Supp. 2d at 163.

Plaintiffs’ pleading meets these standards. As alleged in the Complaint, “Plaintiffs did

actually and justifiably rely to their detriment upon Defendants’ fraudulent misrepresentations by
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investing $2.2 million in Lewis & Clark, and, in the case of Oneida Savings Bank, by not taking

action to collect its outstanding $1 million surplus debenture. (Complaint, ¶ 105.) This

allegation follows the detailed pleading of why the Plaintiffs were reasonable in their reliance:

 “Lewis & Clark engaged Uni-Ter pursuant to a management agreement to provide all
of the insurance company services necessary to run Lewis & Clark, including the
placement of reinsurance with third parties.” (Complaint, ¶ 28.)

 “Pursuant to the terms of the management agreement, which Lewis & Clark and
Uni-Ter renewed in January 2011 …, Uni-Ter was to act as a fiduciary of Lewis &
Clark and manage every aspect of Lewis & Clark’s business.” (Id.) (Emphasis
added.)

 “The Plaintiffs were…dependent upon defendant Uni-Ter for complete and accurate
information regarding the operations of Lewis & Clark. Knowing this, Uni-Ter and
UCSC agreed, in a written Management Agreement, to provide this, as well as other
services, to Lewis & Clark.” (Complaint, ¶ 45.)

 “Plaintiffs reasonably relied on Uni-Ter’s superior expertise in the insurance business
at all relevant times.” (Complaint, ¶ 46.)

 “[O]n or about September 1, 2011, Mr. Elsass and Ms. Dalton sent a memorandum to
the Lewis & Clark Board of Directors to outline the recent events causing financial
difficulties and to outline ‘Uni-Ter’s proposed action plan.’ (Complaint, ¶ 57.)
Included in that action plan, was that Uni-Ter would hire ‘[a] consultant…to do a
complete analysis of the claims process of Uni-Ter Claims Services Corp’ and that
‘[w]e should have his report to share with the board at the September 21st meeting.’”
(Id.)

 The packages Uni-Ter prepared for each Lewis & Clark Board Member for the
September 21, 2011 meeting included a report from the consultant, the Praxis Claims
Consulting [Group], dated September 15, 2011”—the same report Uni-Ter committed
to commissioning in its “action plan” to address Lewis & Clark’s financial struggles.
(Complaint, ¶ 61.)

 After the report was presented, Uni-Ter requested the Plaintiffs commit to invest $2.2
million, collectively, and confirmed that the investment would return Lewis & Clark
to an adequate level of capitalization through the presentation of a “GAAP Proforma
Financial Statement for Period Ending December 31, 2011” prepared by Ms. Dalton
of Uni-Ter. (Compliant, ¶¶ 61-63.)

 Uni-Ter made the same requests and representations again at a subsequent meeting on
November 7, 2011. (Complaint, ¶ 65.)

 Thereafter, the Plaintiffs committed, irrevocably, to make the investments that are the
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subject of this action. (Complaint, ¶ 66.)

Defendants argue that the allegation of reliance is “factually inaccurate” because

Marquis, Pinnacle, Rohm, and Heathwood funded a portion of their investments after they were

informed that the second Praxis audit had found that claims reserves were inadequate. Although

it is true that the actual transfer of a portion of the cash occurred for these Plaintiffs in February

2012, each had fully committed to the investments in November 2011, and these Plaintiffs, each

board members of a closely-held entity, could not break their commitments. To fail to honor

their commitments would have, at a minimum, opened these plaintiffs to liability to their fellow

directors and investors who already had acted in reliance on the fact that all the plaintiffs were

making investments, and that the aggregate of their investments was $2.2 million—an amount

Defendants told the Plaintiffs was a threshold that needed to be crossed to keep Lewis & Clark

adequately capitalized.

Moreover, Uni-Ter already had issued the Offering Memorandum to the general public in

November 2011, which stated as follows:

The Company has experienced significant underwriting losses in
2011 and has increased its capital by $2,220,000 as a result of
surplus not contributions and, as a result, had a capital and surplus
of approximately $3.7 million as of September 30, 2011.

(Complaint, ¶ 84.)

Accordingly, the Defendants put those four Plaintiffs in the position of causing the

Offering Memorandum to be false if they failed to honor their commitments, which would

potentially have opened them, Lewis & Clark (and Defendants) to liability to those who made

additional investments in reliance on the Offering Memorandum. And, this liability could have

been much greater to each of the Plaintiffs than the loss of their doomed investments.

Through deliberate misrepresentations designed to enrich themselves, Defendants forced
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Plaintiffs to face the Hobson’s choice of abandoning their promise to their partners and

potentially incurring significant damages, or completing the funding on their investment

commitment. Defendants should not now be permitted to benefit from their own misconduct

simply because Plaintiffs made what seemed to be the least worse of these choices.

Indeed, Defendants continued to make it seem like the latter choice in fact was the least

worse of Plaintiffs’ sorry options. In December 2011 and January 2012, Mr. Piccione, CEO of

U.S. Re had assumed control of Uni-Ter and UCSC’s management of Lewis & Clark and had

instituted a number of actions he said were designed to return Lewis & Clark to stability.

(Complaint, ¶ 94.) Defendants were only beginning to implement those turn-around plans in

February 2012 at the time the last of the Plaintiffs had transferred the funds for their investments.

Defendants, including Uni-Ter and UCSC as fiduciaries under the Management Agreement,

represented they had a plan to fix Lewis & Clark’s claims reserve problems, effectively stating,

“just trust us.” Of course, Plaintiffs now know with the benefit of hindsight what Defendants

concealed from them: that the turn-around plans were doomed to fail. Accordingly,

Defendants arguments regarding the timing of Plaintiffs’ investments do not defeat Plaintiffs’

reliance on Defendants’ misrepresentations.

Finally, Defendants argue that Plaintiffs could not rely on the September 15, 2011 Praxis

Report as an indication that the claims reserves were adequate because it contained language

regarding the fact that it was only based on a sample. This argument is unavailing to

Defendants. “[W]arnings of specific risks . . . do not shelter defendants from liability if they fail

to disclose hard facts critical to appreciating the magnitude of the risks described.” In re Bear

Stearns Cos., Inc. Sec., Derivative, & ERISA Litig., 763 F. Supp. 2d 423, 495 (S.D.N.Y. 2011)

(citing In re Am. Int’l Group, Inc., 741 F. Supp. 2d 511, 531 (S.D.N.Y. 2010)). “True
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cautionary language must ‘warn investors of exactly the risk that plaintiffs claim was not

disclosed.’” Milman v. Box Hill Sys. Corp., 72 F. Supp. 2d 220, 230 (S.D.N.Y. 1999) (quoting

Olkey v. Hyperion, 98 F.3d 2, 5 (2d Cir. 1996)). The fact that the Praxis report stated it was

based on a sample and was not a full claims review does not rise to the level of a cautionary

statement, and does not undermine Plaintiffs reliance on the report or the Defendants’ subsequent

misrepresentations about Lewis & Clark’s financial stability.

D. Plaintiffs adequately pleaded that the Defendants’ misrepresentations caused
Plaintiffs’ losses.

To state a claim under the PSLRA, a plaintiff must plead that the defendant’s

misrepresentations proximately caused the plaintiff’s loss. Dura Pharmaceuticals v. Broudo,

544 U.S. 336, 242-244 (2005). There is no requirement that the loss occur immediately after the

misrepresentation—indeed, such a rule would defy logic. Id. (holding that “as a matter of pure

logic” the plaintiff does not suffer loss at the moment the plaintiff purchases shares at an

artificially inflated price). “The loss causation inquiry typically examines how directly the

subject of the fraudulent statement caused the loss, and whether the resulting loss was a

foreseeable outcome of the fraudulent statement.” Suez Equity Investors, L.P. v.

Toronto-Dominion Bank, 250 F.3d 87, 96 (2d Cir. 2001). Thus, “a misstatement or omission is

the ‘proximate cause’ of an investment loss if the risk that caused the loss was within the zone of

risk concealed by the misrepresentations and omissions alleged by the disappointed investor”).

Lentell v. Merrill Lynch & Co., Inc., 396 F.3d 161, 173 (2d Cir. 2005); see also Teamsters Local

445 Freight Division Pension Fund v. Bombardier, No. 05-CV-1898 (SAS), 2005 U.S. Dist.

LEXIS 19506 (S.D.N.Y. Sept. 6, 2005) , aff’d, 546 F.3d 196 (2d Cir. 2008) (loss causation

sufficiency pleaded where prospectus concealed a condition which then occurred, and the

materialization of that condition allegedly caused the loss); In re Parmalat Securities Litigation,
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375 F. Supp. 2d 278 (S.D.N.Y. 2005) (loss causation sufficiently pleaded where company’s

inability to pay off maturing bonds was the materialization of the risk concealed by allegedly

false financial statements).

Plaintiffs have met the standard for pleading that the Defendants’ misrepresentations and

omissions “proximately caused” Plaintiffs’ losses. The Complaint pleads that Defendants’

fraudulent representations induced Plaintiffs to commit to a purchase of securities, and in the

case of Oneida Savings Bank, defer collecting a prior debt Lewis & Clark owed to it.

(Complaint, ¶ 66, 77, 78.)

Defendants argue that the passage of time—the investments were formally lost

approximately one year when Lewis & Clark entered receivership—and intervening events

caused Plaintiffs’ losses. This argument fails to recognize that Defendants put the chain of

events leading to Plaintiffs’ losses into motion in the fall of 2011 when they made

misrepresentations to Plaintiffs and induced their investments. At that time, Defendants knew

that it was inevitable that Lewis & Clark would dissolve and was hopelessly undercapitalized.

That one year passed between the time Plaintiffs committed to the investments does not sever

causation, and a review of what occurred during that year confirms this. As alleged in the

Complaint:

 Plaintiffs committed to the investments in November 2011. (Complaint, ¶ 66.)

 “It was not until a telephonic Lewis & Clark Board of Directors meeting on or about
December 20, 2011, that Uni-Ter and U.S. Re informed the Plaintiffs of Praxis’ full
claims review, its findings, and the resulting adverse financial developments of Lewis &
Clark.” (Complaint, ¶ 92.)

 “Citing to the Praxis Group audit findings, Uni-Ter and U.S. Re informed the Lewis &
Clark Board of Directors that Lewis & Clark’s reserves were inadequate and that urgent
action was required to preserve Lewis & Clark’s capital structure.” (Complaint, ¶ 93.)

 “Prior to December 31, 2011, at the direction of U.S. Re’s Chief Executive Officer, Tal
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Piccione, Uni-Ter initiated three parallel approaches to address the negative
developments and preserve Lewis & Clark’s capital structure. The approaches were:

a. Retaining another third-party expert (not Praxis Group) to evaluate all
open claims and reserves.
b. Contacting Lewis & Clark’s reinsurer (Beazely Re) for capital

contribution and/or a structured transaction.
c. Participating in discussions with the Nevada Department of Insurance

regarding whether to dissolve or recapitalize Lewis & Clark.” (Complaint, ¶ 94.)

 “None of Uni-Ter’s or U.S. Re’s efforts in preserving Lewis & Clark’s capital structure
succeeded, and Lewis & Clark ultimately entered a dissolution proceeding pursuant to
Nevada law on or about November 11, 2012.” (Complaint, ¶ 96.)

 “All of Plaintiffs’ investments in Lewis & Clark, including the aggregate $2,200,000
investment in November 2011, [were] lost.” (Complaint, ¶ 97.)

The passage of time alone from the misrepresentation to ultimate loss does not absolve

Defendants of liability. This is not a case where a down market, separate from a defendant’s

misrepresentations, led to or increased a plaintiff’s loss. Plaintiffs’ losses were immediate, as

Plaintiffs would not have committed to invest and followed through with funding the

investments but for Defendants’ misrepresentations.

II. PLAINTIFFS STATED A CLAIM FOR CONTROL PERSON VIOLATION

Defendants challenge Plaintiffs’ claim for control person liability against U.S. Re based

on their arguments that there is no primary Rule 10b-5 claim against Defendants and because

Plaintiffs have purportedly not alleged adequate control by U.S. Re over the primary defendants.

Both arguments are incorrect. First, as set forth above, Plaintiffs have stated a claim against

Defendants Uni-Ter, UCSC and the individual Defendants for violation of Rule 10b-5. (See

Point I, supra.)

Second, Plaintiffs have stated a claim against U.S. Re under Section 20(a) of the

Exchange Act. Section 20(a) of the Exchange Act provides that “[e]very person who, directly

or indirectly, controls any person liable under any provision of this chapter . . . shall also be
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liable jointly and severally with and to the same extent as such controlled person” unless the

purported control person can demonstrate he “acted in good faith and did not directly or

indirectly induce the act or acts constituting the violation or cause of action.” 15 U.S.C. § 78t.

Courts in the Second Circuit generally apply the following standard when evaluating

whether a plaintiff has stated a claim under Section 20(a) : “a plaintiff must allege (1) a primary

violation by the controlled [entity], (2) control of the primary violator by the defendant, and (3)

that the defendant was, in some meaningful sense, a culpable participant in the controlled

person’s fraud.” In re Scottish Re Group Sec. Litig., 524 F. Supp. 2d 370, 386 (S.D.N.Y. 2007)

(quotations and citations omitted). Control person liability need not be pleaded with

particularity and is generally analyzed under the “short and plain” statement standard of Rule

8(a). See Sedona Corp. v. Ladenburg Thalmann & Co., Inc., No. 03 Civ. 3120 (LTS) (THK),

2005 U.S. Dist. LEXIS 16382, at *16 (S.D.N.Y. Aug. 9, 2005) (“neither the PSLRA (because

scienter is not an essential element), nor Rule 9(b) (because fraud is not an essential element),

apply to a Section 20(a) claim”).

To plead control, Plaintiffs are required to allege actual control over the controlled person

and the transactions at issue. In re Satyam Computer Services Ltd. Sec. Litig., 915 F.Supp.2d

450, 482 (S.D.N.Y. 2013); Cromer Fin. Ltd. v. Berger, 137 F.Supp. 2d 452, 484 (S.D.N.Y.

2001). Plaintiffs detailed U.S. Re’s extensive involvement and control over the other

defendants starting in early fall 2011 with direction to obtain the Praxis Group audit, followed by

Mr. Davies, U.S. Re’s CFO, participating in update calls to Plaintiffs as they were induced to

invest, and continuing through 2012 with Tal Piccione, U.S. Re’s CEO, assuming complete and

unfettered control over Uni-Ter’s management of Lewis & Clark. As set forth in the Complaint:

 “[U.S. Re], Uni-Ter’s parent company, directed Uni-Ter to make these
representations, and to refrain from disclosing known adverse material information.”
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(Complaint, ¶ 4.) (Emphasis added.)

 “As a direct result of Uni-Ter’s intentional misrepresentations and material omissions
made at U.S. Re’s direction, which Uni-Ter and U.S. Re designed to induce
Plaintiffs’ investments in Lewis & Clark, Plaintiffs lost all of their investments in
Lewis & Clark.” (Complaint, ¶ 6.) (Emphasis added.)

 U.S. Re Reinsurance Claims Manager Mr. Donnelly arranged for Praxis to conduct an
audit of Lewis & Clark’s claims reserves. Mr. Donnelly scheduled the audit and
coordinated travel. Mr. Donnelly was on-site and took part in the meetings during
the first day of Praxis’ site visit to Uni-Ter on or about September 8, 2011, and Mr.
Donnelly supplied all the documents Praxis reviewed before the site visit to Praxis by
e-mail. (Rosner Declaration, Ex. 1 (Docket No. 35); Proposed Amended Complaint,
¶ 76.)

 Mr. Davies, U.S. Re’s CFO, attended the Board meetings at which the relevant
misrepresentations were made. (Complaint, ¶¶ 60, 111.) Mr. Davies did not correct
a misrepresentation he knew was false during the September 21, 2011 Board Meeting.
(Complaint, ¶ 64.)

 “Notwithstanding the reduced scope of the September 15, 2011 Praxis report and its
report to the Board of Directors that the reserves were adequate, Uni-Ter, at U.S. Re’s
direction, conducted in late November 2011 an internal full-scale review of all claims
reserves and subsequently engaged Praxis to also conduct a full-scale review. The
internal review was initiated based on Uni-Ter’s and U.S. Re’s concerns about the
adequacy of claims reserves raised in the September 15, 2011 Praxis report.”
(Complaint, ¶ 71.) (Emphasis added.)

 “U.S. Re, Uni-Ter, Mr. Elsass, Ms. Miller, and Mr. Davies before the September 21,
2011 meeting knew that Praxis was going to be evaluating the amount of Lewis &
Clark’s loss reserves because it was likely that the reserves needed to be materially
larger. They intentionally misrepresented this material claims development
information to the representatives of the Plaintiffs at the September 21, 2011
meeting.” (Complaint, ¶ 72.)

 “U.S. Re required Uni-Ter to retain Praxis in December 2011 to complete its full
claims review, because U.S. Re had doubts about the adequacy of Lewis & Clark’s
reserves based on the significantly adverse findings of the internal review. Neither
Uni-Ter nor U.S. Re disclosed these doubts to the Plaintiffs despite U.S. Re’s
knowledge at the time that Uni-Ter’s internal review was very negative.”
(Complaint, ¶ 73.) (Emphasis added.)

 U.S. Re directed Uni-Ter to make material representations and omissions utilizing
instrumentalities of interstate commerce in connection with the solicitation of
Plaintiffs’ purchases of the November 2011 Debentures…” (Complaint, ¶ 110.)
(Emphasis added.)
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 “In fact, U.S. Re’s representative Mr. Davies even attended the November 7, 2011
Board of Directors meeting during which the material misstatements and omissions
occurred, and Mr. Davies remained silent despite knowing that Uni-Ter’s statements
during the meeting were false and that there were material facts not disclosed.”
(Complaint, ¶ 110-111.)

Accordingly, U.S. Re, as alleged in the Complaint, exercised dominion and control over

Uni-Ter, UCSC, and the individual defendants throughout the relevant time period.

Also, Uni-Ter answered to U.S. Re regarding the financial condition of Lewis & Clark

and the need to raise capital, notwithstanding that it should have been reporting and responding

to the Plaintiffs, as directors of Lewis & Clark (to whom Uni-Ter owed a fiduciary duty),

regarding these issues and the reasons the issues arose. Instead, Uni-Ter, at U.S. Re’s direction,

fraudulently induced Plaintiffs to invest $2.2 million, which investments solely benefited

Uni-Ter and U.S. Re by extending the life of Lewis & Clark so Uni-Ter could receive

management fees and U.S. Re could proportionately reduce the exposure of the reinsurance it

had brokered.

III. PLAINTIFF’S STATE LAW CLAIMS SHOULD NOT BE DISMISSED

The crux of Defendants’ arguments regarding Plaintiffs’ state law causes of action is that

Plaintiffs alleged no misrepresentation. (Uni-Ter Memorandum of Law, pp. 17-18; Elsass &

Dalton Memorandum of Law, pp. 9-13.) Defendants argue that the Complaint’s inclusion of

facts that contradict the alleged misrepresentations undermines Plaintiffs state law claims.

(Uni-Ter Memorandum of Law, pp. 17-19; Elsass & Dalton Memorandum of Law, pp. 13.)

This is incorrect, as the Complaint is clear that Plaintiffs did not know those facts at the time

they committed to their investments. Plaintiffs pleaded that they only knew the following at the

time that the Defendants made their misrepresentations:

 Defendants presented a memorandum dated September 1, 2011 to outline “Uni-ter’s
proposed action plan” following an unanticipated operating loss. “Included in that
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action plan, was that Uni-Ter would hire ‘[a] consultant…to do a complete analysis of
the claims process of Uni-ter Claims Services Corp.” (Complaint, ¶ 57.)

 Praxis completed that report, and Defendants provided it to the Plaintiffs in
September 2011. The report found that there was no fault with any of the sampled
claims and found the claims reserves methodology appropriate. (Complaint, ¶¶
61-62.)

 Defendants…confirmed to Plaintiffs that there were no claims developments not
previously reported on September 21, 2011. (Complaint, ¶ 64.) Uni-ter, through
Ms. Dalton, also presented the “GAAP Proforma Financial Statement for Period
Ending December 31, 2011,” which reported only existing claims reserves and did
not raise any question of Lewis & Clark’s ability to continue as a going concern and
reflected a healthy capital structure. (Complaint, ¶ 63.)

 Also, “on December 17, 2011 . . . Donna Dalton submitted a draft of the November
2011 financial statements to the Board reflecting that claims reserves had actually
decreased since September 2011, the Company was profitable, and the capital had
reached a healthy level.” (Complaint, ¶ 73.)

That Plaintiffs also pleaded what Defendants actually knew at the time they made the

above detailed misrepresentations (e.g., that Praxis was not formally retained to complete the full

review, that the initial Praxis review was only a sample review and a review of process, or that

Defendants knew all along that the claims reserves were inadequate), does not contradict the

factual allegations underlying the misrepresentation as Defendants argue.

A. Common Law Fraud

A plaintiff states a claim for common law fraud if the Complaint alleges facts

establishing the following elements: (1) misrepresentation or a material omission of fact which

was false and known to be false by the defendant; (2) that the misrepresentation was made for

the purpose of inducing the other party to rely upon it; (3) justifiable reliance of the other party

on the misrepresentation or material omission; and (4) injury. New York Univ. v. Continental

Ins. Co., 87 N.Y.2d 308, 316 (1995); Peach Parking Corp. v. 346 West 40th Street, LLC,

42 A.D.3d 82, 86 (1st Dep’t 2007).
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As detailed extensively above, Plaintiffs pleaded facts meeting each of these elements,

including that (1) Defendants knowingly stated to Defendants that Lewis & Clark was

adequately capitalized and did not have any adverse claims developments not reported, or failed

to correct the misrepresentation in the case of U.S. Re, Mr. Davies, and Ms. Dalton; (2) that

Defendants made these false statements to induce Defendants to purchase $2.2 million in

convertible debentures; (3) Plaintiffs justifiably relied on the misrepresentation as it relied on

Defendants for all analysis of Lewis & Clark’s financial condition; and (4) Plaintiffs were

injured when they lost their $2.2 million investments. (See Point I, supra); see also Pilarczyk v.

Morrison Knudsen Corp., 965 F. Supp. 311, 322 (N.D.N.Y. 1997) aff’d 162 F.3d 1148 (2d Cir.

1998) (stating that “[t]he elements of fraud under New York law and Section 10b are essentially

the same”).

B. Constructive Fraud

To plead a claim for constructive fraud, a plaintiff must state facts establishing the same

elements as those for fraud, except there is no requirement of scienter. Brown v. Lockwood, 76

A.D.2d 721, 730-731 (2d Dep’t 1980); see also Schneiderman v. Barandes, 105 A.D.3d 602 (1st

Dep’t 2013) (holding that lower court improper dismissed constructive fraud claim because there

existed issues of fact regarding both elements of claim: misrepresentation, and reliance). Again,

as discussed above, Plaintiffs have stated detailed facts establishing the requisite elements. (See

Point I, supra.)

C. Negligent Misrepresentation

A plaintiff alleging negligent misrepresentation must allege that “the defendant made a

false representation that he or she should have known was incorrect . . . [,and that] the plaintiff

reasonably relied on it to his or her detriment.” Anschutz Corp. v. Merrill Lynch & Co., 690
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F.3d 98, 114 (2d Cir. 2012). The Complaint details facts, extensively discussed above, that if

true, establish that Defendants knew or should have known Lewis & Clark was inadequately

capitalized and had insufficient claims reserves, but stated that its capitalization was sufficient in

a financial statement and orally confirmed claims reserves were sufficient. Based on these

statements, Plaintiffs invested in Lewis & Clark, and subsequently lost their entire investments

because the truth was that Lewis & Clark was hopelessly insolvent because its claims reserves

were underfunded. These allegations state a claim for negligent misrepresentation.

D. Fraudulent Inducement

To state a claim for fraudulent inducement, a plaintiff must allege “(1) the defendant

made a material, false representation, (2) the defendant intended to defraud the plaintiff thereby,

(3) the plaintiff reasonably relied upon the representation, and (4) the plaintiff suffered damage

as a result of such reliance. Gander Mountain Co. v. Islip U-Slip LLC, 923 F. Supp. 2d 351

(N.D.N.Y. 2013). These elements are identical to those for common law fraud, and, as

discussed above, the Complaint alleges facts establishing each of them.

E. Unjust Enrichment

An unjust enrichment claim is stated on allegations that “(1) defendant was enriched, (2)

at plaintiff’s expense, and (3) equity and good conscience militate against permitting defendant

to retain what plaintiff is seeking to recover.” Briarpatch Ltd. v. Phoenix Pictures, Inc., 373

F.3d 296, 306 (2d Cir. 2004).

The Complaint pleads facts establishing these elements, as follows: “By engaging in the

conduct alleged above, Uni-Ter and UCSC have been unjustly enriched by receiving and

retaining management fees from Lewis & Clark by prolonging Lewis & Clark’s operations

funded by the fraudulently induced November 2011 Debentures.” (Complaint, ¶ 149.) This
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allegation, combined with the other detailed allegations regarding Defendants’ deceit and

resulting profit are sufficient to support Plaintiffs’ claim for unjust enrichment.

Defendants also argue that the unjust enrichment claim is not viable because

contracts—the Management Agreement and the debentures—governed their obligations.

(Uni-Ter Memorandum of Law, p. 22.) This assertion is incorrect, as Plaintiffs had no contract

with Uni-Ter. Lewis & Clark was the party that contracted with Uni-Ter. Further, Plaintiffs

claim does not arise under any contract. See In re First Cent. Fin. Corp., 377 F.3d 209, 213 (2d

Cir. 2004). Neither the Management Agreement nor the debentures gave Defendants the right

to the misrepresentations that induced the investments, and those misrepresentations that form

the basis for Plaintiffs’ claims, including their unjust enrichment claim.

IV. PLAINTIFFS ADEQUATELY STATED A CLAIM FOR PUNITIVE DAMAGES

A claim for punitive damages is proper if a plaintiff alleges the defendant committed an

“egregious tort directed at the public at large.” New York Univ., 87 N.Y.2d at 316. Thus, a

complaint states a claim for punitive damages if (1) defendant’s conduct is actionable as an

independent tort; (2) the tortious conduct is of an egregious nature; (3) that egregious conduct is

directed at plaintiff; and (4) is part of a pattern directed at the public generally. Rocanova v.

Equitable Life Assurance Society, 83 NY2d 603, 613 (1994).

The Complaint easily meets this standard. Plaintiffs allege throughout the Complaint

that Defendants engaged in willful, fraudulent, and malicious conduct in a scheme to defraud

Plaintiffs of their investments. Moreover, the Complaint details how Defendants broadened the

scope of their fraud on Plaintiffs to the public at large by citing Plaintiffs’ investments as

providing Lewis & Clark adequate capitalization in the Offering Memorandum seeking

investments from the general public. (See Complaint, ¶¶ 82-87.) This allegation is sufficient to
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support Plaintiffs’ claim for punitive damages.

V. JONNA MILLER IS SUBJECT TO THIS COURT’S PERSONAL
JURISDICTION

When responding to a Rule 12(b)(2) motion to dismiss for lack of personal jurisdiction,

the plaintiff need only make a prima facie showing that the court possesses personal jurisdiction.

DiStefano v. Carozzi N. Am., Inc., 286 F.3d 81, 84 (2d Cir. 2001); Litton v. Avomex Inc.,

08-CV-1340 (NAM/DRH), 2010 U.S. Dist. LEXIS 2881 at *7 (N.D.N.Y. Jan. 14, 2010); Park

West Galleries, Inc. v. Franks, No. 12-CV-3007 (CM), 2012 U.S. Dist. LEXIS 86629, at *7

(S.D.N.Y. June 20, 2012).

A. Securities Exchange Act Personal Jurisdiction Standard

The first of Plaintiffs’ claims against Ms. Miller is based on the Securities Exchange Act

of 1934, which provides for worldwide service of process and permits the exercise of personal

jurisdiction to the limits of the Fifth Amendment’s Due Process Clause. See 15 U.S.C. § 77v(a);

15 U.S.C. § 78aa; Securities and Exchange Commission v. Unifund Sal, 910 F.2d 1028, 1033 (2d

Cir. 1990). Defendant does not argue that Plaintiffs improperly served her. Accordingly, Ms.

Miller is subject to this Court’s jurisdiction unless its exercise would violate her Fifth

Amendment due process rights. See Securities and Exchange Commission v. Syndicated Food

Servs. Int’l, No. 04-CV-1301 (NGG), 2010 U.S. Dist. LEXIS 91916, at *5 (E.D.N.Y. Sept. 3,

2010).

The due process test for personal jurisdiction has two related components: (1) a

minimum contacts inquiry, and (2) a reasonableness inquiry. See Metropolitan Life Ins. Co. v.

Robertson-Ceco Corp., 84 F.3d 560, 567 (2d Cir. 1996). In federal question cases brought

under a statute where Congress has provided for worldwide service of process, a defendant’s

aggregate contacts with the United States govern the minimum contacts inquiry. See Chew v.
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Dietrich, 143 F.3d 24, 28 n.4 (2d Cir. 1988); Syndicated Food, 2010 U.S. Dist. LEXIS 91916, at

*6; see also Securities and Exchange Commission v. Softpoint Inc., No. 95-CV-2951 (GEL),

2001 U.S. Dist. LEXIS 286, at *15 (S.D.N.Y. Jan. 17, 2001); Securities and Exchange

Commission v. Boock, No. 09-CV-8261 (DLC), 2010 U.S. Dist. LEXIS 59498, at *4 (S.D.N.Y.

June 15, 2010). The minimum contacts requirement is satisfied where a defendant’s conduct

and connection with the United States are such that she should reasonably anticipate being haled

into court there. World-Wide Volkswagen v. Woodson, 444 U.S. 286, 297 (1980); see also

Syndicated Food, 2010 U.S. Dist. LEXIS 91916, at *7.

The Complaint alleges sufficient contacts by Ms. Miller. She is a citizen and resident of

the United States, and all of her alleged unlawful conduct took place in the United States. See

Syndicated Food, 2010 U.S. Dist. LEXIS 91916, at *7. Indeed, Ms. Miller does not assert she

lacks sufficient contacts with the United States; rather, she focuses on her more limited

connections to New York. Id.

The reasonableness inquiry asks whether the assertion of personal jurisdiction in a

particular case comports with “fair play and substantial justice.” International Shoe Co. v.

Washington, 326 U.S. 310, 316 (1945). These factors include “[1] the burden on the defendant,

[2] the forum state’s interest in adjudicating the dispute, [3] the plaintiff’s interest in obtaining

convenient and effective relief, [4] the interstate judicial system’s interest in obtaining the most

efficient resolution of controversies, and [5] the shared interest of the several states in furthering

fundamental substantive social policies . . . .” Burger King v. Rudzewicz, 471 U.S. 462, 476-477

(1985); World-Wide Volkswagen Corp., 444 U.S. at 292.

Where a plaintiff demonstrates sufficient minimum contacts, a defendant must present “a

compelling case that the presence of some other considerations would render jurisdiction
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unreasonable.” Syndicated Food, 2010 U.S. Dist. LEXIS 91916, at *8 (citing Burger King,

471 U.S. at 477, and Asahi Metal Indus. Co. v. Superior Court of Cal., 480 U.S. 102, 116

(1987)). The reasonableness inquiry is “largely academic in non-diversity cases brought under a

federal law which provides for nationwide service of process” because of the strong federal

interests involved. Syndicated Food, 2010 U.S. Dist. LEXIS 91916, at *8 (citing Softpoint, Inc.,

2001 U.S. Dist. LEXIS 286, at *20). Most courts continue to apply this test as a constitutional

floor to protect litigants from truly undue burdens, but few (and none in the Second Circuit) have

ever declined jurisdiction on fairness grounds in similar cases. Id. at *89 (citing Softpoint, Inc.,

2001 U.S. Dist. LEXIS 286, at *20).

In Syndicated Food, the defendants resided in Florida and were subjected to the

jurisdiction of federal district court for the Eastern District of New York. Id. at 9. The court

recognized that this imposed some burden on the defendants, at least relative to other possible

forums, but that this burden was relatively minor given the realities of modern transportation and

communication as well as the nature of civil litigation. Id. Moreover, the court stated that

claims brought under the federal securities laws are an area of strong federal concern that fall at

the center of Congress’ commerce power. Id.

This Court has jurisdiction over Ms. Miller under these standards. First, Ms. Miller

would be minimally burdened if subjected to federal jurisdiction in the Northern District of New

York, given the realities of modern transportation and communications. Additionally, many of

the pre-trial conferences may be completed telephonically, almost exclusively by Ms. Miller’s

New York based counsel, and Ms. Miller herself may never need to visit New York except ofr

depositions or trial testimony. Second, New York has a strong interest in litigating this dispute

since several of the Plaintiffs suffered the harm caused by Ms. Miller’s unlawful conduct in New
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York. Third, there is a strong incentive to obtain convenient and effective relief.

Fourth, the interstate judicial system’s interest in obtaining the most efficient resolution

of controversies urges a New York forum. Ms. Miller states, “there is no reason why Plaintiffs

could not pursue their claims against Ms. Miller in Georgia.” (Uni-Ter Memorandum of Law,

p. 30.) The interstate judicial system has a strong interest in litigating the claims against Ms.

Miller with the claims against the other Defendants because they have the same nucleus of

operative facts, and litigation against Ms. Miller in Georgia could result in an inconsistent

decision with the litigation in New York.

Fifth, the states have a unified interest in encouraging citizens to interact in good faith

and legally, and neither Georgia nor New York permits fraud. By dismissing the suit against

Ms. Miller, the Court would be disregarding the unified interest of the states in discouraging

fraud.

Accordingly, the Court should assert personal jurisdiction over Ms. Miller because the

due process requirements are more than satisfied.

B. Claims Based on New York Common Law

Plaintiffs’ remaining four claims against Ms. Miller are based on New York State

common law. Personal jurisdiction exists with regard to the state law claims based on pendent

personal jurisdiction and under the laws of New York.

1. Pendent Personal Jurisdiction

Under the doctrine of pendent personal jurisdiction, where a federal statute authorizes

nationwide service of process, and the federal and state claims “derive from a common nucleus

of operative fact,” a district court may assert personal jurisdiction over the parties to the related

state law claims even if personal jurisdiction is not otherwise available. Comprehensive Inv.
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Servs. v. Mudd (In re Fannie Mae 2008 Sec. Litig.), 891 F. Supp. 2d 458, 480 (S.D.N.Y. 2012)

(quoting United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966), and IUE AFL-CIO Pension

Fund v. Herrmann, 9 F.3d 1049, 1056 (2d Cir. 1993)). In other words, once a district court has

personal jurisdiction over a defendant for one claim, it may piggyback onto that claim other

claims that lacks independent personal jurisdiction, if all the claims arise from the same facts as

the claim over which it has proper personal jurisdiction. Id. (citing Rolls-Royce Corp. v. Heros,

Inc., 576 F. Supp. 2d 765, 783 (N.D. Tex. 2008)). The reasoning for this rule is that a defendant

who is already before a court to defend a federal claim is unlikely to be severely inconvenienced

by being forced to defend a state claim where the issues are nearly identical or substantially

overlap the federal claim. Id. (citing Rolls-Royce, 576 F. Supp. 2d at 783).

Here, as discussed above, there is a federal claim against Ms. Miller. The basis of the

federal claim is identical to the bases for the state claims. Accordingly, the Court should assert

pendant personal jurisdiction over Ms. Miller for the state law claims.

2. New York CPLR Bases for Jurisdiction

In the alternative, the Court may also assert jurisdiction over Ms. Miller under New York

Civil Practice Law and Rules (“CPLR”) 302(a)(3) and 302(a)(1) ).

CPLR 302(a)(3) provides for personal jurisdiction over a non-domiciliary when that

person commits a tortious act outside of New York causing injury to person or property within

New York if that person (i) regularly solicits business, or engages in any other persistent course

of conduct, or derives substantial revenue from goods used or consumed or services rendered in

New York; or (ii) expects or should reasonably expect the act to have consequences in New York

and derives substantial revenue from interstate or international commerce.

In Park West Galleries, the court determined that the plaintiff adequately alleged
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CPLR 302(a)(3)(ii) by asserting that the defendants called, e-mailed, or chatted online with the

plaintiff’s New York customers and knowingly caused those customers to breach their contracts

with the plaintiff by telling them defamatory lies. 2012 U.S. Dist LEXIS 86629, at *21 ) ".

At the September 21, 2011 meeting with Plaintiffs, including several from New York,

Ms. Miller fraudulently stated that there were no claims developments not previously reported in

the Praxis report. In addition, Ms. Miller was a party to the November 7, 2011, telephonic

board meeting to discuss the November Debentures and, again, reassure Plaintiffs that the capital

infusion from the November 2011 Debentures would satisfy Lewis & Clark’s capital needs and

that the claims reserves were adequate. Accordingly, Ms. Miller’s fraudulent acts outside of

New York caused injury in New York to Plaintiffs.

Ms. Miller had reason to know that her fraud would cause injury in New York.

Plaintiffs and Defendants agreed in writing that Defendants would provide its superior expertise

in the insurance business and provide complete and accurate information regarding the

operations of Lewis & Clark. Plaintiffs depended on Defendants for this information. Thus,

Ms. Miller knew or reasonably should have known that Plaintiffs would rely on her inaccurate

information and, hence, have effects in New York. Moreover, Ms. Miller is the Vice President

of Uni-Ter—a provider of nationwide claims management services, and, therefore, derives

substantial revenue from interstate commerce.

Contrary to Ms. Miller’s contention, Plaintiffs do not impute the actions of her employer,

Uni-Ter, to her. During the September 21, 2011, meeting, Ms. Miller stated that there were no

claim developments not previously reported in the Praxis report. Hence, this is not a situation

where the Complaint names Ms. Miller as a defendant simply because her name appears at the

top of the corporation’s masthead. See King County, Wash. v. IKB Deutsch Industriebank, AG,
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769 F. Supp. 2d 309, 321 (S.D.N.Y. 2011).

Accordingly, the Court should assert personal jurisdiction over Ms. Miller based on

CPLR 302(a)(3).

CPLR 302(a)(1) provides for personal jurisdiction over a non-domiciliary when that

person transacts any business within the state or contracts anywhere to supply goods or services

in the state.

Courts must look to the totality of the circumstances when determining the existence of a

purposeful activity. Eaton & Van Winkle LLP v. Midway Oil Holding Ltd., No. 102759/09,

2010 N.Y. Misc. LEXIS 2594, at *19 (Sup. Ct., N.Y. Cnty., March 15, 2010) (citing SAS Group,

Inc. v. Worldwide Inventions, Inc., 245 F. Supp. 2d 543, 548 (S.D.N.Y. 2003)). Such purposeful

acts may include contract negotiations between the parties, meetings at which the defendant was

present, or letters sent and telephone calls made by the defendant to the plaintiff. Id. at 20

(citing Scholastic, Inc. v. Stouffer, No. 99-CV-11480 (AGS), 2000 U.S. Dist. LEXIS 11516

(S.D.N.Y. 2000)).

Proof of one transaction in New York is sufficient to invoke jurisdiction, even though the

defendant never enters New York, so long as the defendant’s activities in New York were

purposeful and there is a substantial relationship between the transaction and the claim asserted.

Deutsch Bank Sec., Inc. v. Montana Bd. of Invs., 7 N.Y.3d 65, 71 (2006) (citing Kreutter v.

McFadden Oil Corp., 71 N.Y.2d 460, 467 (1988)). Moreover, commercial actors and investors

using electronic and telephonic means to project themselves into New York to conduct business

transactions are subject to long-arm jurisdiction. Deutsch Bank, 7 N.Y.3d at 71.

In Deutsch Bank, the Court of Appeals found personal jurisdiction over a defendant

where the defendant was a sophisticated institutional trader that knowingly initiated and pursued
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negotiations with the plaintiff’s employee, communicating by instant messages. Id. at 69-71.

Similarly, here, Ms. Miller is the Vice President of Uni-Ter. She is a sophisticated

individual, particularly with regard to the insurance business and the setting of claims reserves.

Ms. Miller projected herself into New York throughout the various e-mails she sent to Plaintiffs

and during the November 7, 2011, teleconference where she and others purposefully reassured

Plaintiffs that the capital infusion would satisfy Lewis & Clark’s capital needs and that the

claims reserves were adequate. When a sophisticated individual knowingly enters New York,

whether by phone, through electronic communications or otherwise, to negotiate and conclude a

substantial transaction, it is within the embrace of the New York long-arm statute. Id. at 72.

Ms. Miller’s contacts with Plaintiffs have been anything but temporary, random, or

tenuous. Rather her contacts with Plaintiffs and New York have been continual, repetitive, and

essential to Uni-Ter’s business. See Agency Rent A Car Sys., Inc. v. Grand Rent A Car Corp.,

98 F.3d 25, 29 (2d Cir. 1996).

Accordingly, the Court should assert personal jurisdiction over Ms. Miller based on

CPLR 302(a)(1).

3. Due Process

In addition to the requirements of the CPLR, to assert personal jurisdiction over a

plaintiff based on the CPLR, the court must also find that the assertion comports with due

process. See King County, Wash., 769 F. Supp. 2d 309. As discussed above, subjecting Ms.

Miller to the jurisdiction of this Court satisfies due process.

V. PLAINTIFFS’ MOTION FOR LEAVE TO AMEND THEIR COMPLAINT
SHOULD BE GRANTED

Plaintiffs submit that Defendants’ Motions to Dismiss should be denied in all respects.

In the alternative, and if the Court determines the Complaint is deficient in any way, Plaintiff
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respectfully requests leave to file an amended complaint.

Under Fed. R. Civ. P. 15, leave to amend a pleading should be “freely give[n] . . . when

justice so requires.” Fed. R. Civ. P. 15(a)(2). In line with this liberal standard, “[t]he rule in

[this] circuit is to allow a party to amend its [pleadings] unless the nonmovant demonstrates

prejudice or bad faith.” City of New York v. Grp. Health Inc., 649 F.3d 151, 157 (2d Cir. 2011).

Underpinning this rule is the longstanding principle that claims and defenses should be

fully adjudicated on the merits whenever fair and possible. See S.S. Silberblatt, Inc. v. E.

Harlem Pilot Block-Bldg. 1 Hous. Dev. Fund Co., 608 F.2d 28, 43 (2d Cir. 1979) (recognizing

“the policy of Rule 15(a) in favor of permitting the parties to obtain an adjudication of the

merits”). In determining whether prejudice would result from amendment, courts consider

whether the newly asserted claim or defense would: (1) “require the opponent to expend

significant additional resources to conduct discovery and prepare for trial”; (2) “significantly

delay the resolution of the dispute”; or (3) “prevent the plaintiff from bringing a timely action in

another jurisdiction.” Block v. First Blood Assocs., 988 F.2d 344, 350 (2d Cir. 1993).

Plaintiffs’ proposed amended complaint, attached as Exhibit A to the Declaration of

Gabriel M. Nugent, simply adds additional detail to respond to Defendants’ criticisms of the

Complaint’s particularity about certain elements of the claims. It does not seek to assert any

new or different claims. At this early stage of the litigation, allowing Plaintiffs to amend the

Complaint to cure any perceived deficiencies will neither require Defendants to expend resources

to conduct additional discovery, nor delay the resolution of the dispute. Accordingly, in the

event the Court determines the Complaint fails to state one or more claims, Plaintiffs respectfully

request leave to file an amended complaint.
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CONCLUSION

For the reasons set forth above, and in the accompanying affidavit, Defendants’ Motions

to Dismiss should be denied. In the alternative, Plaintiffs respectfully request leave to serve the

proposed amended complaint, together with any such other and further relief as the court deems

just and proper.

DATED: November 27, 2013 HISCOCK & BARCLAY, LLP

By: /s/ Gabriel M. Nugent
Gabriel M. Nugent
Bar Roll No. 513947

David G. Burch
Bar Roll No. 514487

Attorneys for Plaintiffs
One Park Place
300 South State Street
Syracuse, New York 13202
Telephone (315) 425-2700
Facsimile (315) 425-2701
gnugent@hblaw.com
dburch@hblaw.com

7669094.9
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Defendants Sanford Elsass and Donna Dalton respectfully submit this 

memorandum of law in support of their motion to dismiss the complaint in this action for failure 

to state a claim under Federal Rules of Civil Procedure 9(b) and 12(b)(6) and the Private 

Securities Litigation Reform Act.1

INTRODUCTION

After years of running a successful insurance company together, the plaintiffs and 

the defendants, including Mr. Elsass and Ms. Dalton, expanded their business into a new market.  

In hindsight, that good faith decision proved to be a mistake.  The business failed; the plaintiffs 

and Uni-Ter lost their investments; and the defendants lost a valuable management contract.  

Now the plaintiffs seek to recover the losses from their knowing decision to invest additional 

capital in a struggling business by claiming they were defrauded.  But the facts alleged in the 

complaint do not support plaintiffs’ claims.   

Beginning in 2004, the plaintiffs and Uni-Ter—of which Mr. Elsass and Ms. 

Dalton were officers—operated Lewis & Clark, a successful insurer of small healthcare facility 

operators.  Uni-Ter (and Mr. Elsass and Ms. Dalton) ran Lewis & Clark’s day-to-day operations 

while the plaintiffs provided capital and governed the business through their representatives on 

its board of directors.  In July 2009, Lewis & Clark began insuring larger healthcare facility 

operators than it had previously.  By 2011, these facilities were passing substantial losses on to 

Lewis & Clark.  Plaintiffs’ complaint focuses on the two-month period from September 2011 

through November 2011, during which these unexpected losses came to light, the defendants 

disclosed them to the plaintiffs, hired outside consultants to review the business, shared the 

1 Mr. Elsass and Ms. Dalton also join in the memorandum being filed today by defendants Uni-Ter Underwriting 
Management Corporation, Uni-Ter Claims Services Corporation, U.S. Re Companies, Inc., Jonna Miller, and 
Richard Davies. 
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results of that review with the plaintiffs, sought and received additional investments from the 

plaintiffs to shore up the company’s capital position, invested significant sums of their own in 

the struggling business, and continued to review and investigate the losses.  The plaintiffs 

theorize that because Lewis & Clark’s business continued to deteriorate after they made their 

investments and because the defendants’ subsequent reviews and investigations revealed 

additional problems at the company, the defendants must have defrauded them into making their 

investments.  This theory fails to state a claim for several independent reasons. 

First, the complaint does not meet Rule 9(b)’s requirement to identify any 

misstatement with particularity.  The plaintiffs’ vague allegations that “Uni-Ter” or the 

“defendants”  “led them to believe” certain things about Lewis & Clark’s financial state will not 

suffice.  The plaintiffs fail to allege the “who, what, where, and when” of the alleged fraud, as 

they must to state their claims.  See infra pp. 9-11. 

Second, the complaint likewise fails to meet Rule 9(b)’s requirement to explain 

with specificity why any alleged misstatement was false when made.  In attempting to plead 

falsity, the plaintiffs simply allege that statements made in September 2011 must have been false, 

because they were ultimately contradicted by information that emerged months later in late 

November and December.  Such allegations of fraud by hindsight do not state a fraud claim.  See

infra pp. 11-13. 

Third, the complaint does not allege facts supporting the required cogent and 

compelling inference of scienter.  The plaintiffs do not plead scienter based on motive and 

opportunity because they fail to identify any concrete benefits that Mr. Elsass or Ms. Dalton 

received from any supposed fraud.  And they do not plead scienter based on recklessness, 

because they do not allege that Mr. Elsass or Ms. Dalton had access to specific information 
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contradicting their statements at the time they were made.  Moreover, Uni-Ter’s own 

investments in Lewis & Clark at the same time as the plaintiffs’ investments rebuts any inference 

of scienter.  As a result, any inference of fraud arising from plaintiffs’ allegations is not nearly as 

cogent and compelling as the opposing non-fraudulent inference—that the defendants’ good faith 

efforts to save Lewis & Clark’s business were derailed by unexpected events. See infra pp. 13-

19.

Finally, the plaintiffs’ claim for punitive damages against Mr. Elsass and Ms. 

Dalton must be dismissed because the complaint fails to allege any tort directed at the public-at-

large, as it must to recover punitive damages under New York law.  See infra p. 20.

For these reasons, Sanford Elsass and Donna Dalton respectfully request that the 

plaintiffs’ claims against them be dismissed with prejudice. 

BACKGROUND

This case arises from the plaintiffs’ investment in Lewis & Clark LTC Risk 

Retention Group, Inc. (“Lewis & Clark”), an insurer of long-term-care facilities operating as a 

“risk retention group.”2  Defendant Uni-Ter Underwriting Management Corporation (“Uni-

Ter”)3 managed Lewis and Clark’s operations under a management agreement, including 

managing claims and placing larger risks with reinsurers.  (Id. ¶¶ 27-28.)  Mr. Elsass was Uni-

Ter’s president and chief executive officer.  (Id. ¶ 16.)  Ms. Dalton was its chief financial officer 

and chief operating officer.  (Id. ¶ 17.)  Defendant Jonna Miller was Uni-Ter’s vice president for 

claims.  (Id. ¶ 18.)  Plaintiff Oneida Savings Bank is a sophisticated and experienced participant 

in the health care insurance business, including through its affiliate Bailey & Haskell Associates, 

2 In a risk retention group, policyholders form a group to provide liability coverage.  (Compl. ¶ 26.)  The group then 
retains liability for small claims and reinsures large losses.  (Id.)  The policyholders own the group’s equity.  (Id.)
3 Uni-Ter was a wholly-owned subsidiary of defendant U.S. Re Companies, Inc. (“U.S. Re.”), a closely-held 
reinsurance company.  (Id. ¶ 33.)  Defendant Richard Davies was U.S. Re’s chief financial officer.  (Id. ¶ 19.) 
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Inc., an insurance agency “with a significant presence in the health care sector.”  (Id. ¶ 35.)  The 

remaining plaintiffs are healthcare companies that invested in Lewis & Clark.  (Id. ¶¶ 8-12.)

Lewis & Clark’s Operations.  In 2004, Oneida Savings Bank and Uni-Ter formed 

Lewis & Clark’s predecessor firm.  (Compl. ¶¶ 36-37.)  Oneida and the other plaintiffs each 

contributed capital to Lewis & Clark and appointed a representative to Lewis & Clark’s board of 

directors.  (Id. ¶¶ 36, 44.)  Oneida then invested additional capital in Lewis & Clark in 2005.  (Id.

¶¶ 41-42.)  Under the parties’ joint control, Lewis & Clark operated “successfully and 

profitably” until 2010.  (Id.  ¶ 47.) 

Beginning in July 2009, Lewis & Clark, with the plaintiffs’ knowledge, 

“diverg[ed] from its established business model,” attempting to grow its profitable business by 

taking on larger policyholders than it had previously.  (Compl. ¶ 48.)  In particular, Lewis & 

Clark accepted as new policyholders two large, multi-site long-term-care operators, including 

one operating approximately fifty long-term care facilities.  (Id.)  These were the first large, 

multi-facility operators Lewis & Clark had insured.  (Id.)  While plaintiffs allege that Lewis & 

Clark accepted these policyholders “at Uni-Ter’s direction,” they do not allege (because they 

cannot) that Uni-Ter concealed this decision from them.  (Id.)  During the policy years from July 

2009 to July 2011, these facilities submitted significant claims to Lewis & Clark.  (Id. ¶ 51.)  As 

a result, Lewis & Clark did not renew the facilities’ coverage after July 2011.  (Id. ¶ 52.)  But the 

damage was done—after operating profitably from 2007 through 2010, Lewis & Clark had a 

losing year in 2011.  (Id. ¶ 51.) 

The September 1, 2011 Memo and the September Praxis Review.  After learning 

of these unexpected losses, Mr. Elsass and Ms. Dalton sent a memorandum to Lewis & Clark’s 
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board (including plaintiffs) on September 1, 2011 disclosing the losses and explaining Uni-Ter’s 

proposed responses.  (Id. ¶ 57.) 

Among other things, Mr. Elsass and Ms. Dalton explained that Uni-Ter planned to 

hire a consultant to review its claims process and that the consultant’s report should be available 

in time for an upcoming board meeting on September 21, 2011.  (Id.)  Uni-Ter hired Brian 

Stiefel of Praxis Claims Consulting to conduct the review.  (Id. ¶ 61.)  Mr. Stiefel reported his 

findings in a memo dated September 15, 2011 to Tal Piccione, U.S. Re’s chief executive officer, 

Mr. Elsass, and Mr. Davies (the “September 15 Praxis Report”).  (Id. ¶ 61; see also Ex. A.)4

The September 15 Praxis Report explained in detail how Praxis conducted its 

review.  It explained that Praxis began by reviewing excerpts from a limited number of “specific 

claim file documents [Uni-Ter] supplied.”  (Ex. A at 1).  Praxis then visited Uni-Ter’s offices for 

two days to meet with Ms. Miller and other members of Uni-Ter’s claims staff.  (Id.)  During its 

visit, Praxis only reviewed open claims that had either been discussed in its meetings with the 

claims staff or “identified as cases that would illustrate the current reserving methodology.”  (Id.)

As the Report clearly explained, Praxis based its review on “the pre-visit review 

[of the excerpts from claims files Uni-Ter supplied], as well as the on-site meetings, discussions, 

observations, and limited file reviews conducted in this two-day period.”  (Id. at 2 (emphasis 

4 References to “Ex. __” refer to exhibits to the accompanying Declaration of James J. Beha II dated September 30, 
2013 (the “Beha Declaration”).  The documents attached as exhibits to the Beha Declaration are all incorporated by 
reference in, and integral to, the complaint.   For purposes of this motion to dismiss, “the Court may consider: ‘(1) 
facts alleged in the complaint and documents attached to it or incorporated in it by reference, (2) documents integral 
to the complaint and relied upon in it, even if not attached or incorporated by reference, (3) documents or 
information contained in defendant’s motion papers if plaintiff has knowledge or possession of the material and 
relied on it in framing the complaint, (4) public disclosure documents required by law to be, and that have been, 
filed with the Securities and Exchange Commission, and (5) facts of which judicial notice may properly be taken 
under Rule 201 of the Federal Rules of Evidence.’”  Gander Mountain Co. v. Islip U-Slip LLC, 923 F. Supp. 2d 351, 
358 (N.D.N.Y. 2013) (D’Agostino, J.) (quoting Caldwell v. Gutman, Mintz, Baker & Sonnenfeldt, No. 08 Civ. 4207, 
2012 WL 1038804 at *4 (E.D.N.Y. Mar. 28, 2012)). 
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added).)  Specifically, the Praxis report based its review of Uni-Ter’s claims methodology on a 

sample of nine claims files.  (Compl. ¶ 62.) 

Praxis also stated that “[a]lthough [it] felt that the observations and 

recommendations contained in th[e] report accurately reflect the claims handling by Uni-Ter, a

larger statistical sampling of claim files to be reviewed may be done to confirm Praxis’ 

findings.”  (Ex. A at 2 (emphasis added).)

Uni-Ter shared the September 15 Praxis Report with its directors—including 

plaintiffs’ representatives—before the upcoming Lewis & Clark board meeting on September 21, 

2011.  (Compl. ¶ 61.)

The Board Meetings and Plaintiffs’ Investments.  As alleged in the complaint, the 

plaintiffs’ representatives, Mr. Elsass, Ms. Dalton, Ms. Miller, and Mr. Davies all attended Lewis 

& Clark’s board meeting on September 21, 2011.  (Compl. ¶¶ 53, 58-60, 63.)  At the meeting, 

Mr. Stiefel presented Praxis’s report to the board.  (Id. ¶ 61.)  And Uni-Ter reported “the 

significantly increased claims reserves.”  (Id. ¶ 53.)  According to the complaint, a board 

member asked Ms. Miller if there were any other claims developments that had not been 

previously reported.  (Id. ¶ 64.)  She said there were not; Mr. Elsass “agreed;” and Ms. Dalton 

“remained silent.”  (Id.)   

At the meeting, Uni-Ter “requested . . . that the Plaintiffs . . . make additional 

investments in Lewis & Clark.”  (Compl. ¶ 56.)  Uni-Ter explained that Lewis & Clark needed 

this additional investment “to preserve [its] good standing with the Nevada Department of 

Insurance, an acceptable premium-to-equity ratio, and its [financial stability] rating.”  (Id.)

On November 7, 2011, Uni-Ter’s board met again by telephone to discuss the 

plaintiffs’ potential additional investment.  (Compl. ¶¶ 65-66.)  According to the complaint, at 
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the meeting, Uni-Ter “reassured the Plaintiffs that the capital infusion . . . would satisfy Lewis & 

Clark’s capital needs and that the claims reserves were adequate.”  (Id. ¶ 65.)  And, according to 

the complaint, after that meeting, the plaintiffs made their investments by purchasing $2.2 

million of debentures convertible into equity interests in Lewis & Clark.  (Id. ¶ 66-68.)  When 

the plaintiffs purchased these debentures, Uni-Ter joined them, investing $300,000 of its own in 

Lewis & Clark.  (See Ex. B.) 

The Defendants’ Continued Efforts to Save Lewis & Clark.  Later in November, 

after the plaintiffs made their investments, Uni-Ter sought additional investments from its 

policyholders in an equity offering subject to an offering memorandum.  (Compl. ¶ 82.)  The 

offering memorandum disclosed that Lewis & Clark had suffered “significant underwriting 

losses in 2011.”  (Id. ¶ 84.)  It also disclosed that Lewis & Clark had recently solicited and 

received additional capital from the plaintiffs.  (Id.)  And it stated that Lewis & Clark “expected 

that the net proceeds generated from [the offering] will provide additional funds for the 

Company to continue operations and to comply with all applicable capitalization requirements 

under Nevada law.”  (Id. ¶ 85.)

In late November 2011, Uni-Ter conducted an additional internal review of all of 

Lewis & Clark’s claims reserves.  (Compl. ¶ 71.)  In December, following that internal review, 

U.S. Re directed Uni-Ter to retain Praxis to conduct a full claims review.  (Id. ¶ 73.)  In this later 

review, Praxis determined that claims reserves should be increased by $5 million, significantly 

increasing Lewis & Clark’s net loss for fiscal year 2011 and decreasing Lewis & Clark’s capital 

position to “an unacceptable level for operational, regulatory, and rating purposes.”  (Id. ¶¶ 74-

75.)  Praxis completed the review on Friday, December 16, 2011 and Uni-Ter shared the results 

with the board on the following Tuesday, December 20.  (Id. ¶¶ 73, 92.) 
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Over the next several months, Uni-Ter and U.S. Re attempted to address these 

negative developments by, among other things, hiring additional outside experts, seeking a 

capital contribution from Lewis & Clark’s reinsurer, and discussing a possible recapitalization 

with Lewis & Clark’s regulators.  (Compl. ¶ 94.)  Uni-Ter also invested an additional $200,000 

in Lewis & Clark in February 2012.  (Ex. C.)  Ultimately, all of these efforts failed and Lewis & 

Clark entered dissolution on November 11, 2012.  (Compl. ¶ 96.) 

   *   *   * 

On June 25, 2013, the plaintiffs filed their complaint in this action, asserting, 

among others, claims against Mr. Elsass and Ms. Dalton for violating Securities Exchange Act 

Section 10(b) and S.E.C. Rule 10b-5, common law fraud, fraudulent inducement, and negligent 

misrepresentation.   

ARGUMENT 

To sustain their fraud-based claims, the plaintiffs “must allege that the 

defendant[s] (1) made misstatements or omissions of material fact, (2) with scienter, (3) in 

connection with the purchase or sale of securities, (4) upon which plaintiff[s] relied, and (5) that 

the plaintiff[s’] reliance was the proximate cause of [their] injury.”5 Local No. 38 Int'l Bd. of 

Elec. Workers Pension Fund v. Am. Exp. Co., 724 F. Supp. 2d 447, 458 (S.D.N.Y. 2010) 

(quoting ATSI Commc’ns v. The SHAAR Fund, Ltd., 493 F.3d 87, 105 (2d Cir. 2007)).  And to 

sustain their negligent misrepresentation claim, the plaintiffs must allege that: “(1) the 

defendant[s] had a duty, as a result of a special relationship, to give correct information; (2) the 

defendant[s] made a false representation that [they] should have known was incorrect; (3) the 

information supplied in the representation was known by the defendant[s] to be desired by the 

5 “The elements of fraud under New York law and Section 10(b) are essentially the same.”  Pilarczyk v. Morrison 
Knudsen Corp., 965 F. Supp. 311, 322 (N.D.N.Y. 1997) aff'd, 162 F.3d 1148 (2d Cir. 1998) (citing Fruchtman v. 
First Edition Composite Holdings Inc., No. 89 Civ. 7058, 1991 WL 238273, at *4 (S.D.N.Y. Nov. 6, 1991)). 
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plaintiff[s] for a serious purpose; (4) the plaintiff[s] intended to rely and act upon it; and (5) the 

plaintiff[s] reasonably relied on it to [their] detriment.”  Hydro Investors, Inc. v. Trafalgar 

Power, Inc., 227 F.3d 8, 20 (2d Cir. 2000).  Finally, to recover punitive damages from Mr. Elsass 

and Ms. Dalton, the plaintiffs must allege that Mr. Elsass and Ms. Dalton committed an 

“egregious tort directed at the public at large.”  Cross v. Toyota Motor Corp., No. 10 Civ. 1179, 

2011 WL 2222350, at *2 (N.D.N.Y. June 7, 2011) (quoting Steinhardt, 272 A.D.2d at 257). 

The plaintiffs’ claims against Mr. Elsass and Ms. Dalton fail to identify any 

misstatement with adequate particularity or to properly explain why any such statements were 

false when made.  The plaintiffs’ fraud claims also fail to allege facts giving rise to a cogent and 

compelling inference that Mr. Elsass or Ms. Dalton intentionally deceived them.  Finally, the 

plaintiffs fail to allege any conduct directed to the public-at-large.  As a result, the complaint 

fails to state a claim against either Mr. Elsass or Ms. Dalton and must be dismissed.  

I. THE PLAINTIFFS FAIL TO ALLEGE A MISSTATEMENT.  

A. The Plaintiffs Fail to Identify Any Alleged Misstatements with Particularity 

To satisfy Rule 9(b), a complaint must “(1) specify the statements that the 

plaintiff contends were fraudulent, (2) identify the speaker, (3) state where and when the 

statements were made, and (4) explain why the statements were fraudulent.”  Rombach v. Chang,

355 F.3d 164, 170 (2d Cir. 2004) (quotation marks omitted).   In short, Rule 9(b) requires the 

plaintiffs to allege the “who, what, where, [and] when” of the alleged misstatements. 6 In re 

Refco, Inc. Sec. Litig., 826 F. Supp. 2d 478, 527 (S.D.N.Y. 2011). 

6 Because the complaint sounds in fraud, Rule 9(b) governs plaintiffs’ negligent misrepresentation claim as well as 
their fraud claims.  See CAC Group, Inc. v. Maxim Group, LLC, No. 12 Civ. 5901, 2012 WL 4857518, at *5 
(S.D.N.Y. Oct. 10, 2012), aff’d, No. 12-4381-cv, 2013 WL 1831672 (2d Cir. May 2, 2013) (“[f]ederal courts 
considering claims for negligent misrepresentation under . . . New York . . . law[ ] require such claims be pled with 
particularity under Rule 9(b)” (citing Aetna Cas. & Sur. Co. v. Aniero Concrete Co., Inc., 404 F.3d 566, 583 (2d Cir. 
2005)).  
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Rather than identify who made the alleged misstatement, however, the complaint 

repeatedly and generally refers to alleged misstatements made by “Uni-Ter” or the “defendants.”  

(See, e.g., Compl. ¶¶ 101-07, 112-17, 119-25, 127-32, 134-38, 141-47, 149.)  But “the individual 

defendants . . . must have actually “made” the statements . . . to be held liable under Section 

10(b).” In re UBS AG Sec. Litig., No. 07 Civ. 11225, 2012 WL 4471265, at *10 (S.D.N.Y. Sept. 

28, 2012) (emphasis added) (dismissing securities fraud claims against individual defendants for 

failure to plead that they actually made any misstatement).  Accordingly, “circumstances 

amounting to fraud [must] be pleaded as to each individual defendant, and not premised on guilt 

by association.” Sheppard v. Manhattan Club Timeshare Ass’n, No. 11 Civ. 4362, 2012 WL 

1890388, at *5 (S.D.N.Y. May 23, 2012) (emphasis added).  Plaintiffs’ generic references to 

statements made by “Uni-Ter” or the “defendants” do not meet this burden and cannot support 

plaintiffs’ claim against Mr. Elsass or Ms. Dalton. 

And rather than identify what was actually said, the plaintiffs make vague 

allegations that the defendants “represented” certain facts to them and “informed,” “assur[ed],” 

“reassured,” “g[a]ve [them] comfort” about, or “led them to believe” others.  (See, e.g., Compl. 

¶¶ 53, 55, 65, 66, 76.)  But Rule 9(b) requires the plaintiffs to allege “what was said . . . as 

opposed to the mere gist.”  Watson v. Consol. Edison of N.Y., 594 F. Supp. 2d 399, 409 

(S.D.N.Y. 2009) (quoting Olsen v. Pratt & Whitney Aircraft, 136 F.3d 273, 275–76 (2d Cir. 

1998)).

Similarly, the plaintiffs allege that at the board meeting on September 21, Mr. 

Elsass “agreed” and Ms. Dalton “remained silent” when Ms. Miller allegedly said there were no 

claims developments not previously reported.  (Compl. ¶ 64.)  Plaintiffs do not allege that Ms. 

Miller’s statement was false or that Mr. Elsass or Ms. Dalton knew it was false.  But even if they 
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had alleged a misstatement by Ms. Miller, the plaintiffs fail to allege what, if anything, Mr. 

Elsass actually said to express this supposed agreement.  Vague allegations about Mr. Elsass’s 

supposed agreement are not sufficient to state a fraud claim.  And the allegation of Ms. Dalton’s 

silence fails, as well, because—again even if plaintiffs had properly alleged a misstatement by 

Ms. Miller—Ms. Dalton had no duty to correct Ms. Miller’s supposed misstatement.  The law is 

clear that “[a] party has no duty to correct statements not attributable to it.”  In re Bristol-Myers 

Squibb Sec. Lit., 312 F. Supp. 2d 549, 560 (S.D.N.Y. 2004); see also Ho v. Duoyuan Global 

Water, Inc., 887 F. Supp. 2d 547, 572 n.13 (S.D.N.Y. 2012) (no duty to correct another’s 

misstatement because “each party is only liable for their own omissions as well”); Fulton Cnty. 

Employees Ret. Sys. v. MGIC Inv. Corp.,  675 F.3d 1047, 1051-52 (7th Cir. 2012) (dismissing 

securities fraud claim based on alleged failure to correct and noting that “no statute or rule 

creates such a duty [to correct another’s misstatement]”). 

B. The Plaintiffs Fail to Explain Why Any Alleged Misstatement Was False 

Rule 9(b) also requires the plaintiffs to “state with particularity ‘in what respects 

the statements at issue were false.’”  Pollio v. MF Global, Ltd., 608 F. Supp. 2d 564, 570 

(S.D.N.Y. 2009) (quoting San Leandro Emergency Med. Group Profit Sharing Plan v. Philip 

Morris Cos., 75 F.3d 801, 812 (2d Cir. 1996)).  To meet this burden, plaintiffs “must do more 

than say that the statements . . . were false and misleading; they must demonstrate with 

specificity why and how that is so.” Rombach, 355 F.3d at 174.  They fail to do so. 

First, according to the plaintiffs, Uni-Ter “led [the board] to believe” that Praxis’s 

September 15 Report “represented a complete review of the claims process” and “a full review 

of the amounts reserved for each claim.”  (Compl. ¶¶ 76-77.)  But no defendant ever said that.  

And the plaintiffs do not allege that they did.  In fact, the plaintiffs acknowledge that they 

received the same September 15 report the defendants received.  (Id. ¶ 61.)  That report 
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