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described every step of Praxis’s review in detail and expressly disclosed that Praxis based its
findings on “limited file reviews” of files “identified [to] illustrate” the claims process. (Ex. A at
1-2.) After being fully informed of the precise details and limitations of Praxis’s review, the
plaintiffs cannot plausibly claim to have been misled about its scope.

Second, the plaintiffs suggest either that the defendants failed to disclose the
results of Uni-Ter’s late-November and December reviews or that those reviews render the
defendants’ earlier statements misleading. (Compl. 99 71, 73.) But those reviews occurred in
late November and December, after any alleged misstatement. Logic dictates that information
learned in December cannot support an allegation that statements made the previous September
were knowingly false. See Prime Mover Capital Partners L.P. v. Elixir Gaming Techs., Inc.,
898 F. Supp. 2d 673, 690 (S.D.N.Y. 2012) (“[p]laintiffs simply cannot rely on the figures
announced for December to support their allegations that the statements made three months
earlier were false™).

The plaintiffs attempt to avoid this reality by baldly asserting that the defendants
“knew” (and failed to disclose) in September that Praxis “was going to” conduct a subsequent
review in December.” (Compl. § 72.) But the plaintiffs fail to allege any actual facts supporting
their theory that the defendants knew in September about actions they did not take until months
later. Rather, plaintiffs simply “purport to read [the defendants’] mind[s].” Glaser v. The9, Ltd.,
772 F. Supp. 2d 573, 595 (S.D.N.Y. 2011). The plaintiffs cannot plead falsity with a conclusory
allegation that the defendants “knew” in September 2011 that they would take certain steps two

months later. See San Leandro Emergency Med. Grp. Profit Sharing Plan v. Philip Morris Cos.,

7 Notably, plaintiffs fail to make even this inadequate allegation with respect to Ms. Dalton. (See Compl. q 72
(“U.S. Re, Uni-Ter, Mr. Elsass, Ms. Miller, and Mr. Davies before the September 21, 2011 meeting knew that Praxis
was going to be evaluating the amount of Lewis & Clark’s loss reserves because it was likely that the reserves
needed to be materially larger.”).)

12
ny-1109869

PA002359
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75 F.3d 801, 812 (2d Cir. 1996) (“Plaintiffs allege no circumstances to support their allegation
that the allegedly false statements, made at least three weeks before the [sales] figure was
announced, were false at the time made.”).

Moreover, the plaintiffs’ actual factual allegations elsewhere in the complaint
directly contradict this theory. According to the complaint, “U.S. Re required Uni-Ter to retain
Praxis in December 2011 . . . based on the significantly adverse findings of the internal review”
conducted “in late November 2011.” (Compl. 4 71, 73 (emphasis added).) Thus, according to
the plaintiffs’ own complaint, Uni-Ter did not decide to engage Praxis for an additional review
until after it completed its own internal review in late November. As a result, the Court should
disregard plaintiffs’ contradictory allegation that the defendants “knew” in September they
would engage Praxis for the December review. This Court “is neither obligated to reconcile nor
accept the contradictory allegations in the pleadings as true in deciding a motion to dismiss.”
U.S. Bank Nat’l. Ass’n v. Bank of Am., N.A., No. 12 Civ. 4873, 2012 WL 6136017, at *7
(S.D.N.Y. Dec. 11, 2012).

II. THE FRAUD CLAIMS FAIL TO ALLEGE FACTS SUPPORTING
A STRONG INFERENCE OF SCIENTER.

Under the Reform Act, a plaintiff must allege scienter with specific facts that
“give rise to a strong inference” of fraudulent intent. Harborview Value Masterfund, L.P. v.
Freeline Sports, Inc., No. 11 Civ. 1638, 2012 WL 612358, at *9 (S.D.N.Y. Feb. 23,2012). A
“strong inference” of scienter “must be ‘more than merely plausible or reasonable—it must be
cogent and at least as compelling as any opposing inference of nonfraudulent intent.”” ECA &
Local 134 IBEW Joint Pension Trust of Chicago v. JP Morgan Chase Co., 553 F.3d 187, 198 (2d
Cir. 2009) (quoting Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 314 (2007)).

Moreover, “plaintiffs must allege scienter adequately as to each individual defendant.” Warchol

13
ny-1109869
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v. Green Mountain Coffee Roasters, Inc., No. 10 Civ. 227, 2012 WL 256099, at *7 (D. Vt. Jan.
27,2012) (citing Teamsters Allied Benefit Funds v. McGraw, No. 09 Civ. 140, 2010 WL 882883,
at *11 n. 6 (S.D.N.Y. Mar. 11, 2010)).

To meet this burden under Second Circuit law, a plaintiff may allege either “‘(a)
facts showing that defendants had both motive and opportunity to commit fraud, or (b) facts
constituting strong circumstantial evidence of conscious misbehavior or recklessness.’”
Harborview Value Masterfund, 2012 WL 612358, at *8-9 (citation omitted). But “regardless of
the manner in which a plaintiff attempts to plead scienter, at the end of its evaluation, the Court
must be convinced that the inference of scienter is ‘at least as compelling” as any competing
inferences.” Fort Worth Employers’ Ret. Fund v. Biovail Corp., 615 F. Supp. 2d 218, 225
(S.D.N.Y. 2009) (quoting Teamsters Local 445 Freight Div. Pension Fund v. Dynex Capital Inc.,
531 F.3d 190, 197 (2d Cir. 2008). The complaint falls far short of this threshold.

A. The Plaintiffs Fail to Identify Concrete Benefits to Mr. Elsass or Ms. Dalton
from the Alleged Misstatements

The plaintiffs may allege scienter based on “sufficient motive allegations
‘entail[ing] concrete benefits that could be realized by one or more of the false statements and
wrongful nondisclosures alleged.” Kalnit v. Eichler, 264 F.3d 131, 139 (2d Cir. 2001) (quoting
Novak v. Kasaks, 216 F.3d 300, 307 (2d Cir. 2000)). But “[m]otives . . . generally possessed by
most corporate directors and officers do not suffice” to plead securities fraud. Kalnit, 264 F.3d
at 139.

Plaintiffs fail to identify any “concrete benefits” Mr. Elsass or Ms. Dalton realized
by any alleged misstatement. Indeed, they do not even purport to identify a specific motivation
for Mr. Elsass or Ms. Dalton as individuals to commit fraud. Rather, the plaintiffs ascribe

various motives to “Uni-Ter” or “U.S. Re.” (See Compl. 9 79-81, 88.) These allegations fail to

14
ny-1109869
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plead facts establishing that any individual had a motive to commit fraud. See Teamsters Local
445 Freight Div. Pension Fund v. Dynex Capital Inc., 531 F.3d 190, 195 (2d Cir. 2008).

In addition, the motives plaintiffs describe are “generally possessed by most
corporate officers and directors” and do not allege the sorts of “concrete benefits” required to
plead scienter. Kalnit, 264 F.3d at 139. Specifically, plaintiffs allege that defendants were
motivated to commit fraud by a desire to (a) delay Lewis & Clark’s insolvency (Compl. 9 79,
88); (b) protect their business reputations (id. § 80); (c) “capture additional business” or “expand
its market share” (id. 99 81, 88); and (d) “continue receiving management fees” (id. § 81). But
there is nothing unusual or nefarious about a desire to protect one’s reputation and build a
successful business. Courts consistently reject allegations that defendants were “‘uniquely
motivated’ to commit fraud because they wanted . . . to remain solvent and preserve their
reputations.” Kuriakose v. Federal Home Loan Mortg. Corp., 897 F. Supp. 2d 168, 184
(S.D.N.Y. 2012). As the Kuriakose court explained, “[f]ar from ‘unique,’ these motivations are
ubiquitous in business.” Id. As a result, such allegations are “too generalized to allege the
proper ‘concrete and personal’ benefit required by the Second Circuit” to allege scienter. /n re
PXRE Grp., Ltd. Sec. Litig., 600 F. Supp. 2d 510, 532 (S.D.N.Y. 2009); see also In re Ambac
Fin. Grp., Inc. Sec. Litig., 693 F. Supp. 2d 241, 266 (S.D.N.Y. 2010) (“desire to increase
company profits, keep their jobs, and increase compensation, are classic examples of motives
that fail under the Second Circuit analysis as too general™); Chill v. Gen. Elec. Co., 101 F.3d 263,
268 (2d Cir. 1996) (motive to “maintain the appearance of corporate profitability” insufficient).

B. The Plaintiffs Fail to Plead that Mr. Elsass or Ms. Dalton Knew
Contradictory Facts

Plaintiffs may also plead scienter “based on recklessness when they have

specifically alleged defendants’ knowledge of facts or access to information contradicting their

15
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public statements.” Kalnit, 264 F.3d at 142 (quoting Novak, 216 F.3d at 308.) But because the
plaintiffs here failed to allege motive, they must allege a heightened degree of recklessness
“approaching a knowledgeable participation in the fraud or a deliberate and conscious disregard
of facts” and “must detail specific contemporaneous data or information known to the
defendants that was inconsistent with the representation in question.” Hart v. Internet Wire, Inc.,
145 F. Supp. 2d 360, 367, 368 (S.D.N.Y. 2001) (quotation marks and citation omitted) (emphasis
added).

The plaintiffs suggest with hindsight that Mr. Elsass and Ms. Dalton knew their
statements in September were false at the time because they were later contradicted by
subsequent claims reviews conducted in late November and December. (Compl. 9 72-75.) To
plead recklessness, however, plaintiffs must allege that defendants “had knowledge of specific
contradictory information . . . af the same time that Defendants made the challenged statements.”
In re PXRE, 600 F. Supp. 2d at 536 (emphasis in original); see also Sinay v. CNOOC Ltd., No.
12 Civ. 1513, 2013 WL 1890291, at *8 (S.D.N.Y. May 6, 2013) (dismissing complaint because
“there is not a single allegation in the complaint specifically identifying any information known
to [the defendant] at the time [it] made any of its allegedly false statements undermining the
accuracy of those statements in any way” (emphasis added)); Tvler v. Liz Claiborne, Inc., 814 F.
Supp. 2d 323, 336 (S.D.N.Y. 2011) (plaintiffs must specifically identify contradictory
information “available to the defendants . . . af the same time they made their misleading
statements” (citation omitted) (emphasis in original)); Landesbank Baden-Wurttemberg v.
Goldman, Sachs & Co., No. 11-4443, 2012 WL 1352590, at *2 (2d Cir. Apr. 19, 2012)
(allegations that defendants “had access to information that was inconsistent with their alleged

misstatements must specifically identify the reports or statements containing this information.”

16
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(quotation marks omitted)). Here, plaintiffs fail to identify any information that Mr. Elsass or
Ms. Dalton had access to at the time of the alleged misstatements.

Plaintiffs also assert that the offering memorandum Uni-Ter issued in November
2011 “showf[s] that Uni-Ter was acting with scienter when it induced Plaintiffs to invest in Lewis
& Clark.” (Compl. 9 87 (emphasis in original).) There are several things wrong with this theory.
First, plaintiffs run into the same timing problem: The plaintiffs explicitly allege that this
offering occurred “after the Plaintiffs executed the November 2011 debentures.” (Id. 9§ 82.) The
contents of an offering memorandum issued after the plaintiffs’ investments say nothing about
the defendants’ knowledge at the time of any alleged misstatements to the plaintiffs. Second, the
plaintiffs do not allege that Mr. Elsass or Ms. Dalton prepared or reviewed the memorandum or
otherwise tie the memorandum to Mr. Elsass or Ms. Dalton in any way. As a result, this
memorandum says nothing about their state of mind. See Janbay v. Canadian Solar, Inc., No. 10
Civ. 4430, 2012 WL 1080306, at *11 (S.D.N.Y. Mar. 30, 2012) (dismissing claims against
individual defendants where complaint “ties none of the scienter allegations to any Individual
Defendant”); City of Brockton Ret. Sys. v. Shaw Grp., Inc., 540 F. Supp. 2d 464, 472-74
(S.D.N.Y. 2008) (no inference of scienter where plaintiffs “do not plead that these individuals
had access to particular, identified internal reports that would have alerted them to” the alleged
fraud). Finally, on a more basic level, the plaintiffs do not explain #ow this offering
memorandum shows that the defendants knew their earlier statements were false, as they must.
See Liz Claiborne, 814 F. Supp. 2d at 336 (to plead scienter based on recklessness, plaintiffs
“must ‘provide specific instances in which Defendants received information that was contrary to
their public declarations.”” (quoting Plumbers & Steamfitters Local 773 Pension Fund v.

Canadian Imp. Bank of Comm., 694 F. Supp. 2d 287, 299 (S.D.N.Y. 2010)). Plaintiffs do not

17
ny-1109869

PA002364



Case 5:13-cv-00746-MAD-ATB Document 33-1 Filed 09/30/13 Page 23 of 26

identify any information in the Offering Memorandum contradicting the defendants’ previous
statements.

C. Uni-Ter’s Investments in Lewis & Clark Defeat Any Inference of Scienter

The plaintiffs’ scienter theory also fails because it cannot account for Uni-Ter’s
own significant investments in Lewis & Clark during the time of the supposed fraud. The
plaintiffs suggest that Mr. Elsass and Ms. Dalton concealed Lewis & Clark’s inevitable
insolvency at the same time their own company invested half-a-million dollars in Lewis & Clark.
(See Exs. B & C.) Any suggestion that Uni-Ter invested in Lewis & Clark while Mr. Elsass and
Ms. Dalton knew it would ultimately fail “defies economic reason, and therefore does not yield a
reasonable inference of” scienter. Atl. Gypsum Co. v. Lloyds Int’l Corp., 753 F. Supp. 505, 514
(S.D.N.Y. 1990). Rather, because of Uni-Ter’s investments Mr. Elsass and Ms. Dalton’s
interests and the plaintiffs’ interests were “aligned,” defeating any inference of scienter. Kalnit
v. Eichler, 99 F. Supp. 2d 327, 337 (S.D.N.Y. 2000), aff’d 264 F.3d 131 (2d Cir. 2001).

D. The Complaint Supports a Compelling Non-Fraudulent Inference

Not only do the complaint’s allegations fail to support an inference of scienter, to
the contrary, they strongly support a competing non-fraudulent inference: After years of
profitable operations, Lewis & Clark entered into a new line of business (with the plaintiffs’
knowledge and consent) and then faced unexpected losses. In response, the defendants disclosed
the losses as they learned of them and attempted in good faith, albeit unsuccessfully, to save
Lewis & Clark.

As alleged in the complaint, when the defendants learned that Lewis & Clark
was suffering its first major losses, they (a) sent a memorandum to the board disclosing the
unexpected losses and explaining Uni-Ter’s planned response (Compl. 9§ 57); (b) executed the
plan as described in the memorandum, including hiring an outside consultant to conduct a claims

18
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review (id. 9§ 61); (c) disclosed a detailed report of the consultant’s review clearly explaining the
scope and results of the review within days of receiving it (id. § 61-62); (d) disclosed
“significantly increased claims reserves” to the board and explained that Lewis & Clark needed
additional investments to survive (id. 99 56); (e) subsequently sought additional capital from
Lewis & Clark’s policyholders through an equity offering (id. q 82); (f) continued to monitor and
review the situation, including conducting a detailed internal claims review (id. 9 71); (g)
retained outside consultants to conduct another review when it appeared necessary (id. 9 73); (h)
disclosed a detailed report of that subsequent review within two business days of its completion
(id. 9 92); (1) sought a capital contribution from the company’s reinsurer (id. § 94); and (j)
discussed a possibly recapitalization with the company’s regulators (id.). Despite all of these
efforts, however, the company failed.

These allegations show that the defendants promptly disclosed negative
information—including the initial losses and both Praxis reports—as they learned the
information. The law is clear that a defendant’s timely disclosures of unfavorable information
negate any inference of an intentional failure to disclose information on the same topic. See In re
Acterna Corp. Sec. Litig., 378 F. Supp. 2d 561, 578-79 (D. Md. 2005); Iron Workers Local No.
25 Pension Fund v. Oshkosh Corp., No. 08 Civ. 797,2010 WL 1287058, at *19 (E.D. Wis. Mar.
30, 2010).

“Rather than suggesting an intent to deceive investors,” these facts “exhibit the
defendants engaging in a good-faith process to inform themselves and [their investors]”

of the company’s true condition. Slayton v. Am. Exp. Co., 604 F.3d 758, 777 (2d Cir. 2010).
Indeed, no plausible reading of the facts alleged in the complaint supports an inference of

scienter as cogent and compelling as this competing non-fraudulent inference.
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III. THE PLAINTIFFS FAIL TO ALLEGE A TORT DIRECTED AT THE PUBLIC-
AT-LARGE SUPPORTING A PUNITIVE DAMAGES CLAIM

Finally, plaintiffs’ claim for punitive damages must be dismissed because they do not
allege an “egregious tort directed at the public at large,” as required to recover punitive damages
under New York law. Steinhardt Grp., Inc. v. Citicorp, 272 A.D.2d 255, 257 (1st Dep’t 2000).
Under New York law, the purpose of punitive damages is ‘“not to remedy private wrongs but to
vindicate public rights.”” Fulton v. Allstate Ins. Co., 14 A.D.3d 380, 381 (1st Dep’t 2005)
(citation omitted). Accordingly, “to recover punitive damages, the plaintiff must allege an
‘egregious tort directed at the public at large.”” Cross, 2011 WL 2222350, at *2 (quoting
Steinhardt, 272 A.D.2d at 257). Here, plaintiffs allege, albeit inadequately, fraud in connection
with a private business transaction between them and the defendants. Because the complaint
contains “no allegations concerning [Mr. Elsass and Ms. Dalton’s] conduct directed to the public
at large,” plaintiffs’ claim for punitive damages must be dismissed. Cross, 2011 WL 2222350,

at *3.
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CONCLUSION

For these reasons, defendants Sanford Elsass and Donna Dalton respectfully request that

the plaintiffs’ claims against them be dismissed with prejudice.

Dated: September 30, 2013 s/ Jamie A. Levitt
New York, New York Jamie A. Levitt
MORRISON & FOERSTER LLP

Jamie A. Levitt

James J. Beha II

1290 Avenue of the Americas
New York, New York 10104
(212) 468-8000
jlevitt@mofo.com

Attorneys for Defendants Sanford Elsass and
Donna Dalton
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From: Dalton, Donna [ddalton@uni-ter.com]

Sent: 9/7/2010 1:00:54 PM
To: John Marshall [jcrnarshall @doi.state.nv.us]
CC: Peggy Willard-Ross [pwillard@doi.state.nv.us]; Bill McCune [bmccune@doi.state.nv.us]; Johnson, Katrina

[kiohnson@uni-ter.com]; Elsass, Sandy [selsass@usre.com]; Curtis Sitterson [CSitterson@stearnsweaver.com];
Akridge, Constance [CAkridge@jonesvargas.com]
Subject: RE: Lewis & Clark Post Merger Capital Deterioration

John,

if the DO still disputes our methods regarding stock ownership, we would like a hearing. Are you going to amend the
letter addressed to JeHf Marshall last week?

Thanks,
Donna

From: John Marshall [mailto:jcmarshall@doi.state.nv.us]

Sent: Tuesday, September 07, 2010 11:51 AM

To: Dalton, Donna

Cc: Peggy Willard-Ross; Bill McCune; Johnson, Katrina; Elsass, Sandy
Subject: RE: Lewis & Clark Post Merger Capital Deterioration

Thanks, Donna.

I'm glad to hear the results were not a result of the merger. | remember though, it did take a while for
L&C to fully integrate Henry Hudson after that merger. | will anxiously anticipate better results for the
third quarter.

Do you still request a Hearing on item 2 of the L&C exam?

John Marshall

Management Analyst ll
Corporate and Financial Section
Nevada Division of Insurance
788 Fairview Drive, Suite 300
Carson City, NV 89701-5491
Phone: 775-434-9821

Fax: 775-687-3937

From: Dalton, Donna [mailto:ddalton@uni-ter.com]

Sent: Friday, September 03, 2010 8:00 AM

To: John Marshall

Cc: Peggy Willard-Ross; Bill McCune; Johnson, Katrina; Elsass, Sandy
Subject: RE: Lewis & Clark Post Merger Capital Deterioration

Good Morning lohn,

The results that you are seeing on the 2™ guarter statement for Lewis & Clark LTC RRG, Inc, are not the effect of the
Sophia Palmer merger in any way. Sophia Palmer currently has five open claims and there are only two that have any

adjustments to the reserves where nesded. We believe that there is now a redundancy between the case reserves and
IBNR and have requested that Lewis & Clark’s actuary complete a mid-year review so that we can make an adjustmeant in
03 accordingly. 1 fully expect the results for third guarter to be acceptable by the Department. We respectfully request
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that you reissue your letter removing the correlation of the bulleted issues with the merger of Sophia Palmer. Thisis
incorrect information and would be received very negatively by the Board.

On the other note, we have not heard anything back on the exam report. | was wondering about that myself the other
dary.

Thanks for vour help. Please do not hesitate to contact me if you need to discuss this.

Thanks,
Donna

From: John Marshall [mailto:jcmarshall@doi.state.nv.us]
Sent: Thursday, September 02, 2010 6:55 PM

To: Dalton, Donna

Cc: Peggy Willard-Ross; Bill McCune

Subject: Lewis & Clark Post Merger Capital Deterioration

Donna,
Well, L&C is back to me as the analyst.

Attached is a formal letter addressed to President Jeff Marshall apprising company management of
Lewis & Clark’s post merger capital deterioration due to the operating loss result of the second
quarter. As noted, should the company RBC level decline below 200%, a corrective plan will be
required.

Hard copy is in the mail.

Also, did Lewis & Clark ever receive a final Order signed by the Commissioner adopting the 12-31-08
examination report? | know a Hearing was requested, but has anything transpired since? Our
physical files are still in our old office, and because of pigeon problems and the ensuing chemicals
used, we are prohibited from bring old files to our new, temporary offices.

Thanks,

John Marshall

Management Analyst lil
Corporate and Financial Section
Nevada Division of Insurance
788 Fairview Drive, Suite 300
Carson City, NV 89701-5491
Phone: 775-434-9821

Fax: 775-687-3937
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From: Dalton, Donna [ddalton@uni-ter.com]

Sent: 9/8/2010 12:53:25 PM
To: John Marshall [jcrnarshall @doi.state.nv.us]
CC: Bill McCune [bmccune@doi.state.nv.us]; Michael Lynch [mlynch@doi.state.nv.us]; Johnson, Katrina [kjohnson@uni-

ter.com]; Elsass, Sandy [selsass@usre.com]; Curtis Sitterson [CSitterson@stearnsweaver.com]; McCarthy, Christine
[CMcCarthy@uni-ter.com]

Subject: RE: Lewis & Clark Capital Deterioration

Attachments: Fin Cond Ltr - Revised 9-8-10.pdf

lohn,

Thank you for revising the wording in this letter and removing the assumption that the merger was the reason for the
change to the financials. | completely understand the letter is necessary and appreciate vour position. As mentioned in
the previous correspondence, | fully expect the third quarter results of Lewis & Ulark LTC RRG, Inc. 1o be acceptable to
the Department. The actuary is completing his mid-yvear review as we speak and | am confident that we will be able to
adjust the IBNR and eliminate any redundancy in the reserves.

Thank you again for your help. Please do not hesitate to contact me if you have any other concerns or questions,

Donna

From: John Marshall [mailto:jcmarshall@doi.state.nv.us]
Sent: Wednesday, September 08, 2010 12:39 PM

To: Dalton, Donna

Cc: Bill McCune; Michael Lynch

Subject: RE: Lewis & Clark Capital Deterioration

Donna,

Attached is your requested revised capital deterioration letter. The fact remains whether due to the
merger or not, the company’s capital position, earnings, and liquidity position have deteriorated as
evident from the June 30, 2010 financial statement, and the Board must be advised of the Insurance
Division’s concern.

RBC = 210.5%

Underwriting Loss = $1.1 million; Net loss = $793k
Combined ratio = 131.1%

Liquidity (Liabilities/Liquid Assets) = 116.0%

Thanks,

John Marshall

Management Analyst il
Corporate and Financial Section
Nevada Division of Insurance
788 Fairview Drive, Suite 300
Carson City, NV 89701-5491
Phone: 775-434-9821

Fax: 775-687-3937
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From: Dalton, Donna [mailto:ddalton@uni-ter.com]

Sent: Tuesday, September 07, 2010 10:01 AM

To: John Marshall

Cc: Peggy Willard-Ross; Bill McCune; Johnson, Katrina; Elsass, Sandy; Curtis Sitterson; Akridge, Constance
Subject: RE: Lewis & Clark Post Merger Capital Deterioration

John,

if the DO still disputes our methods regarding stock ownership, we would like a hearing. Are you going to amend the
letter addressed to Jeff Marshall last week? [John Marshall] Yes. However, the letter was not a requirement to
develop a plan as stated, but a reminder that the company Risk Based Capital level is very low and approaching a level
which would require the development of a correction plan.

Thanks,
Donna

From: John Marshall [mailto:jcmarshall@doi.state.nv.us]

Sent: Tuesday, September 07, 2010 11:51 AM

To: Dalton, Donna

Cc: Peggy Willard-Ross; Bill McCune; Johnson, Katrina; Elsass, Sandy
Subject: RE: Lewis & Clark Post Merger Capital Deterioration

Thanks, Donna.

I'm glad to hear the results were not a result of the merger. | remember though, it did take a while for
L&C to fully integrate Henry Hudson after that merger. | will anxiously anticipate better results for the
third quarter.

Do you still request a Hearing on item 2 of the L&C exam?

John Marshall

Management Analyst il
Corporate and Financial Section
Nevada Division of Insurance
788 Fairview Drive, Suite 300
Carson City, NV 89701-5481
Phone: 775-434-9821

Fax: 775-687-3937

From: Dalton, Donna [mailto:ddalton@uni-ter.com]

Sent: Friday, September 03, 2010 8:00 AM

To: John Marshall

Cc: Peggy Willard-Ross; Bill McCune; Johnson, Katrina; Elsass, Sandy
Subject: RE: Lewis & Clark Post Merger Capital Deterioration

Good Morning John,

The results that you are seeing on the 2 guarter statement for Lewis & Clark LTC RRG, Inc. are not the effect of the
Sophia Palmer merger in any way. Sophia Palmer currently has five open claims and there are only two that have any
true merit with total reserves under S200.  We have recently completed s thorough review of all the claims and made
adjustments to the reserves where needed. We believe that there is now a redundancy hetween the case reserves and
IBNR and have requested that Lewis & Clark’s actuary complete a mid-year review so that we can make an adjustment in
(3 accordingly. | fully expect the results for third guarter to be acceptable by the Department. We respectfully request
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that you reissue your letter removing the correlation of the bulleted issues with the merger of Sophia Palmer. Thisis
incorrect information and would be received very negatively by the Board.

On the other note, we have not heard anything back on the exam report. | was wondering about that myself the other
dary.

Thanks for vour help. Please do not hesitate to contact me if you need to discuss this.

Thanks,
Donna

From: John Marshall [mailto:jcmarshall@doi.state.nv.us]
Sent: Thursday, September 02, 2010 6:55 PM

To: Dalton, Donna

Cc: Peggy Willard-Ross; Bill McCune

Subject: Lewis & Clark Post Merger Capital Deterioration

Donna,
Well, L&C is back to me as the analyst.

Attached is a formal letter addressed to President Jeff Marshall apprising company management of
Lewis & Clark’s post merger capital deterioration due to the operating loss result of the second
quarter. As noted, should the company RBC level decline below 200%, a corrective plan will be
required.

Hard copy is in the mail.

Also, did Lewis & Clark ever receive a final Order signed by the Commissioner adopting the 12-31-08
examination report? | know a Hearing was requested, but has anything transpired since? Our
physical files are still in our old office, and because of pigeon problems and the ensuing chemicals
used, we are prohibited from bring old files to our new, temporary offices.

Thanks,

John Marshall

Management Analyst lil
Corporate and Financial Section
Nevada Division of Insurance
788 Fairview Drive, Suite 300
Carson City, NV 89701-5491
Phone: 775-434-9821

Fax: 775-687-3937
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September 8, 2010

Jeff C. Marshall, President

Lewis & Clark LTC Risk Retention Group, Inc.
500 Northridge Rd, Suite 330

Atlanta, GA 30350

RE: Lewis & Clark Deteriorating Financial Condition

Dear President Marshail:

The Division’s review of the June 30, 2010 financial statement of the above risk retention
group revealed a deteriorating financial condition which the company’s management
raust address.

The following are itemns that must be considered:

@ Increase in reserves has increased labilities $3.1 million above the 12/31/10 pro~
forma amounts and has resulted in a lquidity ratio (liabilities / liguid assets) of
116.0%.

#  Due to underwriting and operating losses, $1.1 million and $792.7 thousand,
respectively, policyholder surplus has declined by 11.6% from December 31,
2009,

= Underwriting losses are the result of increasing loss and loss administration
expense coupled with high other underwriting/administrative expenses {which

Wioi-ads odei-ad stare av.as\Corporafe Flaadis BCompany\ 14909 BEWIS & CLARE LTC BRG INC'\WCorespondeneat_trHead Fin Cond Concera.doe
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exceed [2/31/10 pro-forma amounts by $744 thousand), all of which resultin a
combined ratio of 131.1%.

» Risk Based Capital (RBC) ratio of 210.5% is hardly adequate. If the RBC ratio
declines to 200%, a corrective action plan will be required of the company.

Because of the company’s capital decline revealed by the June 30, 2010 financial
statement, management should conunence preparing a corrective plan and an
implementation schedule addressing a means to enhance earnings and surplus, reduce
expenses, and improve Hquidity.

We are available fopa conference call at the below telephone number.

G

& §
John C. Marshiall, CFIE
Management Analyst 11
Phone: (775) 434-9821
Fax: (775) 687-3937
jemarshall @dotstate.nv.us

Ce: Company file
Deputy Commissioner Lynch

Wioi-gids bdotad st av.usiCorporae Flnancia MCempany 4909 LEWIS & CLARK LTC RRG INOW aresponde ot trblend Fis Cond Concerndog
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From: Rick Stickels [rick@oneidabank.com]

Sent: 7/6/2011 1:49:15 PM

To: Chamberlain, Dwain [dchamberlain@uni-ter.com]; Elsass, Sandy [selsass@usre.com]; rchur@elderwood.com;
Dalton, Donna [ddalton@uni-ter.com]; sfogg@marquiscompanies.com; Mark Garber [MarkGarber@Pinnacle-
Healthcare.com]; harter@ccmail.nevada.edu; Robert W. Hurlbut (RS) [rwhurlbut@rohmservices.com}]; Barbara
Lumpkin [barbara_lumpkin@bellsouth.net]; leff Marshall [eaglechalet@hotmail.com]; Curtis Sitterson
[CSitterson@stearnsweaver.com]

Subject: RE: Country Villa

Good to hear it wasn't a fight to get the additional premium due. Betler luck next time when we go “swinging for the
fences”. Hopefully we have future opportunities to look at big pieces of business that can be structured in a way to
protect everyone,

ek

rstickiciongidabank.com

& 2 difference.

From: Chamberlain, Dwain [mailto:dchamberlain@uni-ter.com]

Sent: Wednesday, July 06, 2011 11:48 AM

To: Elsass, Sandy; rchur@elderwood.com; Dalton, Donna; sfogg@marquiscompanies.com; Mark Garber;
harter@ccmail.nevada.edu; Robert W. Hurlbut (RS); Barbara Lumpkin; Jeff Marshall; Rick Stickels;
csitterson@stearnsweaver.com

Subject: RE: Country Villa

Good morning,
Just wanted to fill vou in on this renewal. We submitted the proposal, but Country Villa decided to go with a Captive
Program instead. We were given some details about the Captive, but it really didn’t make much sense to us. We also

billed and collected the 2009 Retrospective additional premium of 51,000,000 which helps that vear substantially.

Please feel free to give me a call f vou have any questions or concerns. Thank you all for your input.

From: Chamberlain, Dwain

Sent: Friday, June 03, 2011 4:28 PM

To: Elsass, Sandy; 'rchur@elderwood.com'; Dalton, Donna; 'sfogg@marquiscompanies.com'; 'Mark Garber';
'harter@ccmail.nevada.edu’; 'Robert W. Hurlbut (RS)'; 'Barbara Lumpkin'; 'Jeff Marshall'; 'Rick Stickels';
'csitterson @stearnsweaver.com'

Subject: Country Villa

Good afternoon,
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As discussed in your executive session of the last board meesting, | have attached the renewal swmmary, loss exhibit and
proposal for County Villa, We have adjusted the proposed premium and retrospective premium in light of their claims
development. Please feel free to give me a call if you have any guestions or concerns. Thanks!

Dwain Chamberlain
Vice President of Underwriting
The Uni-Ter Grou

ita, (A 30022
G78-781-247 5

E- 7872450

F

dchamberiain@uni-ter.com
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From: Curtis Sitterson [/o=StearnsWeaver/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=CSitterson]

Sent: 7/25/2011 2:45:21 PM

To: '‘Dalton, Donna' [ddalton@uni-ter.com]; Elsass, Sandy [selsass@usre.com]
CcC: Miller, Jonna [IMiller@uni-ter.com]

Subject: RE: Lewis & Clark - sub account

Under the man K, since the claim may exceed 10% of cap and surplus, you need to advise the Board anyway (BTW, are
you doing this on an ongoing basis other than at Board meetings?). | think you can go ahead and so advise. You might as
well ask for approval for either a bond or to post cash collateral, as you decide which makes more sense. Probably need
to describe the claim. Is this is a 2009-2010 or a 2010-11 CV claim?

Curtis H. Sitterson

Stearns Weaver Miller Weissler Alhadeff & Sitterson, P.A.
150 W. Flagler St., Suite 2200

Miami, FL 33130

Direct: (305) 789-3550

Main: (305) 789-3200

Fax: (305) 789-2667

csitterson@stearnsweaver.com
www.stearnsweaver.com

From: Dalton, Donna [mailto:ddalton @uni-ter.com]
Sent: Monday, July 25, 2011 2:38 PM

To: Curtis Sitterson; Elsass, Sandy

Cc: Miller, Jonna

Subject: Re: Lewis & Clark - sub account

| should have also shared that Rick Stickels thinks we should get Board approval to pledge assets.

From: Dalton, Donna

To: 'csitterson@stearnsweaver.com' ; Elsass, Sandy
Cc: Miller, Jonna

Sent: Mon Jul 25 14:36:29 2011

Subject: Re: Lewis & Clark - sub account

The net effect is the same. | don't recall what Sandy was concerned about when he said he didn't want to put up cash? If
we use cash, the entry would be a Deposit on Assets according to JL.. We would not reduce the liability yet.

From: Curtis Sitterson

To: Dalton, Donna; Elsass, Sandy

Cc: Miller, Jonna

Sent: Mon Jul 25 11:27:30 2011

Subject: RE: Lewis & Clark - sub account

Still don’t understand. We are carrying a liability on this claim for the full amount, right? So what’s the difference?

Curtis H. Sitterson

Stearns Weaver Miller Weissler Alhadeff & Sitterson, P.A.
150 W. Flagler St., Suite 2200

Miami, FL 33130

Direct: (305) 789-3550

Main: (305) 789-3200

Fax: (305) 789-2667

csitterson@stearnsweaver.com
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www.stearnsweaver.com

From: Dalton, Donna [mailto:ddalton @uni-ter.com]
Sent: Monday, July 25, 2011 11:21 AM

To: Curtis Sitterson; Elsass, Sandy

Cc: Miller, Jonna

Subject: RE: Lewis & Clark - sub account

Jim Murphy says that if we pledge a bond, we only have to footnote it rather than affected the assets on the 8BS,

From: Curtis Sitterson [mailto:CSitterson@stearnsweaver.com]
Sent: Monday, July 25, 2011 11:18 AM

To: Dalton, Donna; Elsass, Sandy

Cc: Miller, Jonna

Subject: RE: Lewis & Clark - sub account

I don’t think so. My question is why is this route better than posting a cash bond in the court. Paying a bonding company
seems an added expense.

Curtis H. Sitterson

Stearns Weaver Miller Weissler Alhadeff & Sitterson, P.A.
150 W. Flagler St., Suite 2200

Miami, FL 33130

Direct: (305) 789-3550

Main: (305) 789-3200

Fax: (305) 789-2667

csitterson@stearnsweaver.com
www.stearnsweaver.com

From: Dalton, Donna [mailto:ddalton@uni-ter.com]
Sent: Monday, July 25, 2011 11:03 AM

To: Curtis Sitterson; Elsass, Sandy

Cc: Miller, Jonna

Subject: FW: Lewis & Clark - sub account

Please see Rick’s email below. Do we have an issue here?

From: Rick Stickels [mailto:rick@oneidabank.com]
Sent: Monday, July 25, 2011 10:53 AM

To: Dalton, Donna

Subject: RE: Lewis & Clark - sub account

The only documents attached are Oneida and Logan forms. What is an "Appeal Bond” that we are collateralizing and
does the Board and/or Nevada DO need to authorize this encumberment of assets. As Oneida cannot have a priority
lien on assets with a Surplus Note what other creditor would the DOI allow to have specific asset pledge?

PA002513
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rstick@oneidabank.com

differerce.

From: Dalton, Donna [mailto:ddalton@uni-ter.com]
Sent: Monday, July 25, 2011 10:03 AM

To: Rick Stickels

Subject: Lewis & Clark - sub account

Good Morning Rick,

The attached documentation is required to set up sub accounts at Oneida Bank and Logan Capital. These accounts will
be used for assets that L&C needs to pledge to collateralize an appeal bond. Can you please sign in the appropriate
areas and return to me?

Let me know if you have any questions.

Thanks,
Donna

Donna Dalton

COO/CFO

Uni-ter Underwriting Management Corp.
3655 Brookside Parkway, Suite 200
Alpharetta, GA 30022

(678) 781-2444

(678) 781-2450 fax
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From: Elsass, Sandy [selsass@usre.com]

Sent: 7/26/2011 7:06:31 AM

To: Dugan, Tonya [tdugan@uni-ter.com]

CC: Chamberlain, Dwain [dchamberlain@uni-ter.com]; Wood-Clater, Nadeene [nwood-clater@uni-ter.com]; Curtis
Sitterson [CSitterson@stearnsweaver.com]

Subject: Re: July 25 2011 update CV

| don't want a lot of detail and no critical comments about Garcia. Curtis may want to opine? | think we told the board they
left. What the board wants to see is the economics of how much was lost, or not, for the 2 years and projected ultimate.

From: Dugan, Tonya

To: Elsass, Sandy

Cc: Chamberlain, Dwain; Wood-Clater, Nadeene
Sent: Mon Jul 25 11:37:48 2011

Subject: FW: July 25 2011 update CV

Sandy,

in preparation for the various board meetings, do you want to include in the board materials the chronological order of
events leading up to CV's decision to non-renew, including subsequent activities {their claim dumping letter and our
responsesfcorrespondences back and forth). wasn’t sure if vou wanted it to be as formal as a document that is
included with the board materials or just something we create separate as an outline for discussion purposes.

PLEASE NOTE OUR NEW ADDRESS BELOW. PHONE & FAX NUMBERS REMAIN UNCHANGED.

Tonya M. Dugan, CIC 4010

5r. Vice President - Underwriting

Uni-Ter Underwriting Management Corp.
3655 Brookside Parkway, Suite 200
Alpharetta, GA 30022

678-7R1-2400 Main
678-781-2374 Direct
678-781-2450 Fax
G78-524-8066 Call
tdugan@uni-ter.com

From: Miller, Jonna

Sent: Monday, July 25, 2011 11:34 AM

To: Elsass, Sandy; Dugan, Tonya; Chamberlain, Dwain
Subject: July 25 2011 update CV

Attached is the most recent update and my thoughts on each file's reserves.
FYI, Garcia’s bills for last month were over 120k, averaging $10,364/file. I'm reviewing them now.

Jonna Miller ARM
VP Claims

Uni-Ter Group
jmiller@uni-ter.com
678 781 2427

678 781 2450 fax

PA002552
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3655 Brookside Parkway, Suite 200
Alpharetta, Georgia 30022

CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and
confidential, and is intended only for the use of the individual or entity named above. If the reader of this
message 1s not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this communication is strictly prohibited. If you have received this transmission in error, please immediately
reply to the sender that you have received this communication in error and then delete it. Thank you.
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ACTION BY UNANIMOUS WRITTEN CONSENT
OF THE BOARD O DIRECTORS OF
LEWIS & CLARK I,';TC RISK RETENTION GROUP, INC,

IN LIEU OF A SPECIAL MELETING

The undersigned, being all of the members of the Board of Directors (the “Board”) of
LEWIS & CLARK LTC RISK RETENTION GROUP, INC., a Nevada corporation (the

“Corporation™), do hereby adopt the following resolutions by wrilten consent (with cach Board

member abstaining with respect to maiters involving his affiliated entity) in lieu of a special

meeting.

A, RESOLVED, that the Board approves of a plan to increase the capital of
the Corporation as follows:

1.

Aggrepate cash contributions of $2,150,000 are to be made on or
before 11/15/11 in exchange for surphis notes by the following
persons:

a) Oneida Bank - $750,000

b) Bagle Healtheare - $220,000

c) Pinnacle Healtheare - $220,000

d) Marquis Companies - $220,000

&) Elderwood Senior Care ~ $220,000
3} Rohm Services « $220,000

) Uni~Ter - $300,000

Surplus notes will be generally in the same form as the ocurrent
Oneida surplus note. Term will be 3 years, with interest payable

annually at prime + 2%, All surplus notes will be pari passu as to

repayment.  Fach surplus note will be convertible nto common
stock at any time on or before the end of the 3 year term, bascd
upon the unaudited reported GAAP book value of the common
stock as of 9/30/11 of $17.52 per share. Such conversion price
shall be so set, and shall not be subject to adjustment based vpon
futore audit or review of the 9/30/11 financials. In the case of
Oneida and Uni-Ter, such conversion can only be made if 1.&C
ceases to be a Risk Retention Group. Prior to tepayment of the
new surplus notes, any profit sharing bonus payable to Uanbr
may be acerued in the ordinary course, but not paid,
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3. Depending upon the requiremnents of the business in the 4th quarter
2011, as determined by the Board, the above parties (other than
Oneida) would commit to make additional commitments, in
exchange for surplas notes, in the aggregate amount of $550,000 ix
the 4th quarter 2011 or Ist quarter 2012 in the following

proportions:
a. EBagle, Pinnacle, Marquis, Illderwood and Rohm 7/55 each
b, HSRE L Ter 20/55

B. RESOLVED; that the Board reaffirms the Corporation’s underwriting
philosophy ag discussed at the last Board mecting,

C. RESOLVED, that the Board requests more ffequent financial reporting
"~ to the Board as discussed at the Iast meeting, preferably monthly.

IN WITNESS WIHEREQL the undc:rsigncd being all of the members of the Board of

s . . . . M- N
Directors have executed this Unanimous Written Consont as of the 87 day of Qetober, 2011,
BOARD OF DIRECTORS: C% ,
[/ ( 78

Jeff C. Marshall Steven Charles FeGd{/
Mark 8. Garber Raobert Hurlbut
Carol C. Harter, Ph.D, Eric Stickels
Robert M. Chur : Barbara Lumpkin, RN

e
#1252844 v1
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3. Depending upon the requirements of the business in the 4th quarter
2011, as determined by the Board, the above partics (other than
Oneida) would commit to make additional commmitments, In
exchange for surplus notes, in the aggregate amount of $550,000 in
the 4th quarter 2011 or lst quarter 2012 in the following

proportions:
a. Dagle, Pinnacle, Marquis, Elderwood and Rohm 7/55 each
b, HERE Und oo 20/55

B. RESOLVED, that the Board reaffirms the Corporation’s underwriting
philosoply as discussed at the last Board meeting.

C. RESOLVED, that the Board requests more frequent financial reporting
to the Board as discussed at the last-meeting, preferably. monthly.

IN WITNESS WHEREQF the undersigned being all of the members of the Board of

Directors have executed this Unanimous Written Consent as of the 5" " day of October, 2011,

BOARD OF DIRECTORS:

Jeff C C. Marshall Steven Charles Fogg

/%WW

Mark S. Garber Robert W. Hurlbut

Carol C. Harter, Ph.D. Eric Stickels

Robert M, Chur Barbara Lumpkin, RN
R
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3. Depending upon the requirements of the business in the 4th quarter
2011, as determiried by the Board, the above parties (other than
Oneida) would commit to make additional commitments, in
exchange for surplus notes, in the aggregate amount of $550,000 in
the 4th quarter 2011 or lIst quarter 2012 in the following

proportions:
a. Bagle, Pinnacle, Marquis, Elderwood and Rohm 7/55 each
b, UBRE LT 20/55

B. RESOLVED, that the Board reaffirms the Corporation’s underwriting
philosophy as discussed at the last Board mecting.

C. RESOLVED, that the Board requests more frequent financial reporting
to the Board as discussed at the last meeting, preferably monthly.

IN WITNESS WHEREOF the undersigned being all of the members: of the Board of

BOARD OF DIRECTORS:

Jetf C. Marshall - Steven Charles Fogg

Mark 8. Garber Robert W, Hurlbut
o

C‘Mgﬁg ' ' Eric Stickels

Robert M. Chur | Barbara Lumpkin, RN

2-
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3. Depending upon the requirements of the business in the 4th quarter
2011, as determined by the Board, the above partics (other than
Oneida) would commit to make additional commitments, in
cxchange for surplus notes, in the aggregate amount of $550,000 in
the 4th quarter 2011 or lIst quarter 2012 in the following

propottions:

a. Fagle, Pinnacle, Marquis, Elderwood and Rohm

b. Uni-Ter

20/55

B. RESOLVED, that the Board reaffirms the Corporation’s underwriting
philosophy as discussed at the Jast Board meeting. A

C. RESOLVED, that the Board requests more frequent financial reporting
to the Board as discussed at the Jast mecting, preferably monthly,

‘1/55 each

IN WITNESS WHEREOF the undersigned being all of the members of the Board q'f

- ,
Dircctors have executed this Unanimous Written Consent as of the 5~ _day of October, 2011. |

BOARD OF DIRECTORS:

Jeff C. Marshall

Steven Charles Fogg

Matk S, Gatber

urfbut

Robext:,W.

!

7 .
Carol C. Harter, Ph.D. Bric §Iic’ké'ls T

/’ ’ '
Robert M. Chur Barbara Lumpkin, RN !
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B.

Depending upon the requirements of the business in the 4th quarter
2011, as determined by the Board, the above parties (other than
~ Oneida) would commit to make additional commitments, in
exchange for surplus notes, in the aggregate amount of $550,000 in
the 4th quarler 2011 or lst quarter 2012 in the following

proportions:
a. Eagle, Pinnacle, Marquis, Elderwood and Rohm 7/55 cach
b, Uni~Ter 20/55

RESOLVED, that the Board reaffirms the Corporation’s underwriting
philosophy as discussed at the last Board meeting,

RESOLVED, that the Board requests more frequent financial reporting
to the Board as discussed at the last meeting, preferably monthly.

IN WITNESS WHEREOF the undersigned being all of the members of the Board of

; . . . . ke ,
Directors have executed this Unanimous Written Consent as of the 9 day of October, 2011,

BOARD OF DIRECTORS:

Jetf C, Marshall Steven Charles Fogg

Mark 8, Garber j Robert W, Hurlbut

Carol C. Harter, Ph.D, Eric Stickels

Robert M, Chur Barbara Lumpkin, RN
D

#1252844 v1
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Depending upon the requirements of the business in the 4th quarter
2011, as determined by the Board, the above parties (other than
Oneida) would commit to make additional commitments, in
exchange for surplus notes, in the aggregate amount of $550,000 in
the 4th quarter 2011 or lIst guarter 2012 in the following
proportions:

a. Bagle, Pinnacle, Marquis, Elderwood and Rohm 7/55 each
b, Uni-Ter 20/55

B. RESOLVED, that the Board reaffirms the Corporation’s underwriting
philosophy as discussed at the last Board meeting.

C, RESOLVED, that the Board requests more frequent financial reporting
1o the Board as diseussed at the last meeting, preferably monthly.

IN WITNESS WHEREOQF the undersigned being all of the members of the Board of

Dircctors have executed this Unanimous Written Consent as of the _ day of October, 2011,

- BOARD OF DIRECTORS:

Jetf C. Marghall Steven Charles Fogg
Mark 8. Garber Robert W. Hurlbut
Carol C. Harter, Ph.DD. Eric Stickels
et
(A E L
Robert M., Chur Barbara Lumpkin, RN
D
11252844 v1
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3. Depending upon the requirements of the business in the 4th quarter
2011, as determined by the Board, the above parties (other than
Oneida) would commit to make additional comupitments, m
exchange for surplus notes, in the aggregate amournt of $550,000 in
the 4th quarler 2011 or lst quarter 2012 in the following

proportions:
a. Fagle, Pinnacle, Marquis, Elderwood and Rohm 7/55 cach
b. Uni-Ter 20/53

B. RESOLVED, that the Board reaffirms the Corporation’s underwriting
philosophy as discussed at the last Board mecting.

C. RESOLVED, that the Board requests more frequent financial reporting
to the Board as discussed at the last meeting, preferably monthly.
IN WITNESS WHEREOF the undersipned being all of the members of the Board of

: . . . . e
Directors have exccuted this Unanimous Written Consent as of the :S ______ _day of October, 2011.

BOARD OF DIRECTORS:

Jeff C. Marshall Steven Charles Fogg
Mark S. Garber Robert W, Hurlbut
Carol C. Harter, Ph.D. Eric Stickels
j / % - g
@f bl . itewr 4 e /( //
Robert M. Chur Barbara Lumpkin, RN v <
e
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