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4815-9574-4449, v. 1 

RECEIVER OF LEWIS AND CLARK LTC RISK RETENTION GROUP, INC. (“Plaintiff”), 

admits, denies, and responds as follows: 

PARTIES, JURISDICTION AND VENUE 

1. Answering paragraph 1 of the Third Amended Complaint, U.S. RE states, on 

information and belief, that L&C was formed in 2003.   U.S. RE admits the remainder of the 

allegation set forth therein. 

2. Answering paragraph 2 of the Third Amended Complaint, U.S. RE admits only 

that the Nevada Division of Insurance (“DOI”) filed a Receivership Action related to L&C in 

2012 with case number A-12-672047-B and that an Order of Liquidation was entered in that 

action on February 28, 2013.  With respect to the allegations in paragraph 2 regarding the terms 

of the Order of Liquidation, U.S. RE submits that the terms of this document speak for 

themselves, refers the Court to the document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 2 that mischaracterizes the terms of said 

document. 

3. Answering paragraphs 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 

20, 21, 22, 23, 24, 25, and 29 of the Third Amended Complaint, U.S. RE lacks sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in said 

paragraphs and, on that basis, denies each and every allegation set forth therein. 

4. Answering paragraph 26 of the Third Amended Complaint,  U.S. RE admits 

only that it is a reinsurance broker and denies each and every remaining allegation set forth 

therein. 

5. Answering paragraph 27 of the Third Amended Complaint, U.S. RE admits only 

that Uni-Ter Underwriting Management Corp. (“Uni-Ter UMC”) is presently a wholly owned 

subsidiary of U.S. RE and denies each and every remaining allegation set forth therein. 

6. Answering paragraph 28 of the Third Amended Complaint, U.S. RE denies each 

and every allegation set forth therein. 
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4815-9574-4449, v. 1 

GENERAL ALLEGATIONS 

7. Answering paragraphs 30, 35, 36, 42, 65, 118, and 211 of the Third Amended 

Complaint, U.S. RE admits the allegation set forth therein.  

8. Answering paragraph 31 of the Third Amended Complaint, U.S. RE admits that 

L&C expanded its area of operation over the years, but lacks sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 31 

and, on that basis, denies each and every remaining allegation set forth therein. 

9. Answering paragraphs 32, 34, 39, 55, 56, 58, 59, 76, 89, 90, 91, 92, 93, 94, 99, 

101, 104, 105, 107, 108, 113, 114, 115, 116, 117, 120, 121, 122, 126, 130, 145, 148, 164, 168, 

170, 203, 205, and 206 of the Third Amended Complaint, U.S. RE denies each and every 

allegation set forth therein.  

10. Answering paragraph 33 of the Third Amended Complaint, U.S. RE admits only 

that Uni-Ter UMC and Uni-Ter Claims Services Corp. (“Uni-Ter CS”) were retained as 

managers of L&C and denies each and every remaining allegation set forth therein. 

11. Answering paragraphs 37, 57, 63, 71, 72, 100, 132, 169, 174, 177, 178, 179, 

181, and 210 of the Third Amended Complaint, U.S. RE lacks sufficient knowledge or 

information to form a belief as to the truth of the allegations set forth in said paragraphs and, on 

that basis, denies each and every allegation set forth therein. 

12. Answering paragraph 38 of the Third Amended Complaint, U.S. RE admits that 

L&C was managed by Uni-Ter UMC.  U.S. RE also admits that Uni-Ter UMC also sent out 

offering memoranda and offering documents, but qualifies such response by noting that such 

actions were within the normal course of business for a risk retention group. 

13. Answering paragraph 40 of the Third Amended Complaint, U.S. RE admits only 

that Uni-Ter UMC has organized five risk retention groups. 

14. Answering paragraph 41 of the Third Amended Complaint, U.S. RE submits that 

Uni-Ter UMC’s services to L&C are set forth in the 2004 and 2011 Management Agreements 

and that the terms of these documents speak for themselves, refers the Court to these documents 

for their complete and exact contents, and denies each and every allegation set forth in 
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4815-9574-4449, v. 1 

paragraph 41 that mischaracterizes the terms of said document. 

15. Answering paragraph 43 of the Third Amended Complaint, U.S. RE admits only 

that Uni-Ter UMC entered into the 2004 Management Agreement.  With respect to the 

allegations in paragraph 43 regarding the terms of the 2004 Management Agreement, U.S. RE 

submits that the terms of this document speak for themselves, refers the Court to the document 

for its complete and exact contents, and denies each and every allegation set forth in paragraph 

43 that mischaracterizes the terms of said document. 

16. Answering paragraphs 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 61, 62, 66, 67, 

68, 69, 70, 74, 75, 96, 97, 98, 109, 110, 111, 112, 123, 124, 125, 127, 131, 133, 134, 135, 136, 

137, 138, 140, 141, 142, 143, 144, 149, 150, 151, 152, 156, 157, 158, 160, 162, 167, 171, 172, 

173, 175, 176, 180, 182, 183, 187, 188, 189, 191, 196, 197, 198, 199, 200, 201, 202, and 204 of 

the Third Amended Complaint, U.S. RE submits that the terms of the documents referenced in 

these paragraphs speak for themselves, refers the Court to those documents for their complete 

and exact contents, and denies each and every allegation set forth in said paragraphs that 

mischaracterizes the terms of those documents. 

17. Answering paragraph 60 of the Third Amended Complaint, U.S. RE submits that 

the terms of the “contracts at issue” referenced in said paragraph speak for themselves, refers 

the Court to this document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 60 that mischaracterizes the terms of said document.  U.S. RE 

denies each and every remaining allegation set forth in paragraph 60. 

18. Answering paragraph 64 of the Third Amended Complaint, U.S. RE admits only 

that Uni-Ter UMC and Uni-Ter CS entered into the 2011 Management Agreement.  With 

respect to the allegations in paragraph 64 regarding the terms of the 2011 Management 

Agreement, U.S. RE submits that the terms of this document speak for themselves, refers the 

Court to the document for its complete and exact contents, and denies each and every allegation 

set forth in paragraph 64 that mischaracterizes the terms of said document.  U.S. RE denies each 

and every remaining allegation set forth in paragraph 64. 
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4815-9574-4449, v. 1 

19. Answering paragraph 73 of the Third Amended Complaint, U.S. RE admits only 

that Lewis & Clark LTC Risk Retention Group, Inc. (“L&C”) and U.S. RE entered into a 

Broker of Record Letter Agreement.  With respect to the allegations in paragraph 73 regarding 

the terms of the Broker of Record Letter Agreement, U.S. RE submits that the terms of this 

document speak for themselves, refers the Court to the document for its complete and exact 

contents, and denies each and every allegation set forth in paragraph 73 that mischaracterizes 

the terms of said document. 

20. Answering paragraph 77 of the Third Amended Complaint, U.S. RE admits only 

that the 2004 and 2011 Management Agreements exist and submits that the terms of these 

documents speak for themselves, refers the Court to the documents for their complete and exact 

contents, and denies each and every allegation set forth in paragraph 77 that mischaracterizes 

the terms of said documents.   

21. Answering paragraph 78 of the Third Amended Complaint, U.S. RE admits only 

that Uni-Ter UMC and Uni-Ter CS are presently wholly owned subsidiaries of U.S. RE. 

22. Answering paragraph 79, 80, 82, 86, 87, and 88 of the Third Amended 

Complaint, U.S. RE submits that, to the extent referenced, the terms of the Broker of Record 

Letter Agreement speak for themselves, refers the Court to the Broker of Record Letter 

Agreement for its complete and exact contents, and denies each and every allegation set forth in 

said paragraphs that mischaracterizes the terms of the Broker of Record Letter Agreement.  U.S. 

RE further denies each and every remaining allegation set forth in said paragraphs.  

23. Answering paragraphs 81, 83, and 85 of the Third Amended Complaint, U.S. RE 

states that the allegations contained in said paragraphs call for legal conclusions to which no 

response is required. 

24. Answering paragraph 84 of the Third Amended Complaint, U.S. RE states that, 

to the extent paragraph 84 calls for a legal conclusion, no response is required.  U.S. RE denies 

each and every remaining allegation set forth therein. 

25. Answering paragraph 95 of the Third Amended Complaint, U.S. RE admits only 

that it procured certain reinsurance treaties.  With respect to the allegations in paragraph 95 
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regarding the terms of certain alleged treaties, U.S. RE submits that the terms of those 

documents speak for themselves, refers the Court to those documents for their complete and 

exact contents, and denies each and every allegation set forth in paragraph 95 that 

mischaracterizes the terms of said documents. 

26. Answering paragraph 102 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to whether Sanford Elsass (“Elsass”) 

and Donna Dalton sent a memorandum.  With respect to the allegations in paragraph 102 

regarding the terms of said memorandum, U.S. RE submits that the terms of this document 

speak for themselves, refers the Court to the document for its complete and exact contents, and 

denies each and every allegation set forth in paragraph 102 that mischaracterizes the terms of 

said document. 

27. Answering paragraph 103 of the Third Amended Complaint, U.S. RE admits 

only that Praxis was hired and denies each and every remaining allegation set forth therein. 

28. Answering paragraph 106 of the Third Amended Complaint, U.S. RE admits 

only that a report from Praxis dated September 15, 2011 exists.  With respect to the allegations 

in paragraph 106 regarding the terms of said report, U.S. RE submits that the terms of this 

document speak for themselves, refers the Court to the document for its complete and exact 

contents, and denies each and every allegation set forth in paragraph 106 that mischaracterizes 

the terms of said document.  U.S. RE denies each and every remaining allegation set forth in 

paragraph 106. 

29. Answering paragraph 119 of the Third Amended Complaint, U.S. RE admits 

only that Elsass and employees of the Uni-Ter entities provided reports about the company to 

the Board members.  U.S. RE denies each and every remaining allegation set forth in paragraph 

119. 

30. Answering paragraph 128 of the Third Amended Complaint, U.S. RE admits 

only that Uni-Ter established loss reserves for the company.  With respect to the allegations in 

paragraph 128 regarding the September 14, 2005 Minutes, U.S. RE submits that the terms of 

this document speak for themselves, refers the Court to the document for its complete and exact 
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contents, and denies each and every allegation set forth in paragraph 128 that mischaracterizes 

the terms of said document.  U.S. RE denies each and every remaining allegation set forth in 

paragraph 128. 

31. Answering paragraph 129 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to whether the Audit Committee was 

established at the February 10, 2006 meeting of the Board.  With respect to the allegations in 

paragraph 129 regarding the February 10, 2006 Minutes, which are not attached to the 

Complaint, U.S. RE submits that the terms of this document speak for themselves, refers the 

Court to the document for its complete and exact contents, and denies each and every allegation 

set forth in paragraph 129 that mischaracterizes the terms of said document.  U.S. RE denies 

each and every remaining allegation set forth in paragraph 129. 

32. Answering paragraph 139 of the Third Amended Complaint, U.S. RE denies that 

the December 2, 2009 Minutes are attached as Exhibit 17 to the Third Amended Complaint.  

With respect to the allegations in paragraph 139 addressing the terms of the December 2, 2009 

Minutes, U.S. RE submits that the terms of documents referenced therein speak for themselves, 

refers the Court to those documents for their complete and exact contents, and denies each and 

every allegation set forth in said paragraphs that mischaracterizes the terms of those documents. 

33. Answering paragraphs 146, 153, 154, 155, 159, 163, 192, 193, 194, and 195 of 

the Third Amended Complaint, U.S. RE submits that, with respect to the allegations in said 

paragraphs addressing the terms of certain documents, the terms of documents referenced 

therein speak for themselves, refers the Court to those documents for their complete and exact 

contents, and denies each and every allegation set forth in said paragraphs that mischaracterizes 

the terms of those documents.  U.S. RE denies each and every remaining allegation set forth in 

said paragraphs. 

34. Answering paragraph 147 of the Third Amended Complaint, U.S. RE admits 

only that William Fishlinger (“Fishlinger”) was retained in 2011 to perform claims review.  

With respect to the allegations in paragraph 147 regarding the terms of the December 28, 2011 

Minutes, U.S. RE submits that the terms of this document speak for themselves, refers the 
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Court to the document for its complete and exact contents, and denies each and every allegation 

set forth in paragraph 147 that mischaracterizes the terms of said document. 

35. Answering paragraph 161 of the Third Amended Complaint, U.S. RE admits the 

first sentence of this paragraph, but lacks sufficient knowledge or information to form a belief 

as to the truth of the remaining allegations set forth in paragraph 161 and, on that basis, denies 

each and every remaining allegation set forth therein. 

36. Answering paragraph 165 of the Third Amended Complaint, U.S. RE submits 

that, with respect to the allegations addressing the Annual Statement and Quarterly statement, 

such documents speak for themselves, refers the Court to those documents for their complete 

and exact contents, and denies each and every allegation set forth in paragraph 165 that 

mischaracterizes the terms of those documents.  U.S. RE lacks sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 

165 and, on that basis, denies each and every remaining allegation set forth therein. 

37. Answering paragraph 166 of the Third Amended Complaint, U.S. RE admits 

only that Uni-Ter was the underwriter for Sophia Palmer.  U.S. RE lacks sufficient knowledge 

or information to form a belief as to the truth of the remaining allegations set forth in paragraph 

31 and, on that basis, denies each and every remaining allegation set forth therein. 

38. Answering paragraph 184 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to whether the board package for the 

September 2011 meeting included the September 2011 Praxis Report.  With respect to the 

allegations in paragraph 184 regarding the terms of the 2011 Praxis Report, U.S. RE submits 

that the terms of this document speak for themselves, refers the Court to the document for its 

complete and exact contents, and denies each and every allegation set forth in paragraph 184 

that mischaracterizes the terms of said document. 

39. Answering paragraph 185 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to whether the board package for the 

September 2011 meeting included a power point from Milliman.  With respect to the allegations 

in paragraph 185 regarding the power point, U.S. RE submits that the terms of this document 
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speak for themselves, refers the Court to the document for its complete and exact contents, and 

denies each and every allegation set forth in paragraph 185 that mischaracterizes the terms of 

said document.  U.S. RE further denies each and every remaining allegation set forth in 

paragraph 185. 

40. Answering paragraph 186 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to whether Milliman provided a 

preliminary draft of certain schedules.  With respect to the allegations in paragraph 186 

regarding these drafts, U.S. RE submits that the terms of those document speak for themselves, 

refers the Court to the documents for their complete and exact contents, and denies each and 

every allegation set forth in paragraph 186 that mischaracterizes the terms of said documents. 

41. Answering paragraph 190 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to whether Milliman provided a 

preliminary draft of certain schedules.  With respect to the allegations in paragraph 190 

regarding these drafts, U.S. RE submits that the terms of those document speak for themselves, 

refers the Court to the documents for their complete and exact contents, and denies each and 

every allegation set forth in paragraph 190 that mischaracterizes the terms of said documents. 

42. Answering paragraph 207 of the Third Amended Complaint, U.S. RE admits 

only that the Action dated October 5, 2011 is attached as Exhibit 22 to the Third Amended 

Complaint.  U.S. RE submits that the terms of this document speak for themselves, refers the 

Court to this document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 207 that mischaracterizes the terms of said document. 

43. Answering paragraph 208 of the Third Amended Complaint, U.S. RE admits 

only that the Action dated October 5, 2011 is attached as Exhibit 22 to the Third Amended 

Complaint and submits that the terms of this document for themselves, refers the Court to this 

document for its complete and exact contents, and denies each and every allegation set forth in 

paragraph 208 that mischaracterizes the terms of said document.  

44. Answering paragraph 209 of the Third Amended Complaint, U.S. RE denies the 

allegations of “captive manager.”  U.S. RE admits the remainder of the allegation set forth 
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therein. 

45. Answering paragraph 212 of the Third Amended Complaint, U.S. RE states that, 

with respect to the allegations in paragraph 212 regarding Fishlinger’s report, U.S. RE submits 

that the terms of this document speak for themselves, refers the Court to this document for its 

complete and exact contents, and denies each and every allegation set forth in paragraph 212 

that mischaracterizes the terms of said document.  U.S. RE lacks sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 

212 and, on that basis, denies each and every remaining allegation set forth therein. 

46. Answering paragraph 213 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to the truth of the allegations regarding 

assumptions made by the Board.  With respect to the allegations in paragraph 213 regarding 

Praxis’s July 2012 report, U.S. RE submits that the terms of this document speak for 

themselves, refers the Court to the document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 213 that mischaracterizes the terms of said 

document. 

47. Answering paragraph 214 of the Third Amended Complaint, U.S. RE admits 

only that Fishlinger performed a second review, which reported conclusions speak for 

themselves.  U.S. RE further admits that an additional review of the case reserves occurred.  

U.S. RE denies each and every remaining allegation set forth in paragraph 60. 

48. Answering paragraph 215 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to the truth of the allegations regarding 

whether Milliman booked its estimate of reserves at 6/30 and 12/31 of each year, based on its 

own analysis.  With respect to the allegations in paragraph 215 regarding Milliman’s June 30, 

2012 analysis, U.S. RE submits that the terms of this document speak for themselves, refers the 

Court to the document for its complete and exact contents, and denies each and every allegation 

set forth in paragraph 215 that mischaracterizes the terms of said document. 
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CLAIMS 

49. Answering paragraph 216 of the Third Amended Complaint, U.S. RE repeats, 

realleges, and incorporates each of its admissions, denials and/or other responses to the 

allegations set forth in the paragraphs referenced therein as if set forth at length and in full. 

FIRST CLAIM FOR RELIEF 

(Gross Negligence of the Former Officers and Directors of L&C) 

50. Answering paragraphs 217–234 of the Third Amended Complaint, U.S. RE 

states that the First Claim for Relief is not directed at U.S. RE, and, therefore, no response to 

said paragraphs is required. 

SECOND CLAIM FOR RELIEF 

(Deepening of the Insolvency of L&C Caused by the Former Directors and Officers) 

51. Answering paragraphs 235–240 of the Third Amended Complaint, U.S. RE 

states that the Second Claim for Relief is not directed at U.S. RE, and, therefore, no response to 

said paragraphs is required. 

THIRD CLAIM FOR RELIEF 

(Negligent Misrepresentation by Uni-Ter UMC) 

52. Answering paragraphs 241–248 of the Third Amended Complaint, U.S. RE 

states that the Third Claim for Relief is not directed at U.S. RE, and, therefore, no response to 

said paragraphs is required. 

FOURTH CLAIM FOR RELIEF 

(Breach of Fiduciary Duty by Uni-Ter UMC and Uni-Ter CS) 

53. Answering paragraphs 249–255 of the Third Amended Complaint, U.S. RE 

states that the Third Claim for Relief is not directed at U.S. RE, and, therefore, no response to 

said paragraphs is required. 

FIFTH CLAIM FOR RELIEF 

(Breach of Fiduciary Duty Against U.S. RE) 

54. Answering paragraph 257 of the Third Amended Complaint, U.S. RE repeats, 

realleges, and incorporates each of its admissions, denials and/or other responses to the 
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allegations set forth in the paragraphs referenced therein as if set forth at length and in full. 

55. Answering paragraphs 258, 259, and 262 of the Third Amended Complaint, U.S. 

RE admits only that L&C and U.S. RE entered into a Broker of Record Letter Agreement, the 

terms of which speak for themselves, and U.S. RE refers the Court to this document for its 

complete and exact contents and denies each and every allegation set forth in these paragraphs 

that mischaracterizes the terms of said document.  U.S. RE denies each and every remaining 

allegation set forth in these paragraphs. 

56. Answering paragraphs 260, 264, 265, 266, 267, and 268 of the Third Amended 

Complaint, U.S. RE denies each and every allegation set forth therein. 

57. Answering paragraphs 261 and 263 of the Third Amended Complaint, U.S. RE 

states that the allegations contained in said paragraphs call for legal conclusions to which no 

response is required 

58. Answering paragraph 269 of the Third Amended Complaint, U.S. RE lacks 

sufficient knowledge or information to form a belief as to Plaintiff’s fee arrangement with its 

attorneys.  U.S. RE denies that Plaintiff is entitled to recover attorney’s fees and costs. 

59. U.S. RE denies each and every remaining allegation set forth in the Third 

Amended Complaint to which a specific admission, denial or other response is not set forth 

herein, including Plaintiff’s prayers for relief. 

60. U.S. RE has been forced to retain the services of attorneys and other 

professionals to defend itself in connection with the Third Amended Complaint, and should be 

awarded its reasonable attorneys’ fees, costs of suit, and other expenses incurred in connection 

with this matter. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, because the Third 

Amended Complaint fails to state a cause of action against U.S. RE upon which relief can be 

granted. 
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SECOND AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, because U.S. RE owed 

L&C no duties outside those explicitly set forth in the Broker of Record Letter Agreement. 

THIRD AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, because U.S. RE has not 

breached any duty, contractual, fiduciary, or otherwise, owed to Plaintiff or L&C. 

FOURTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, because U.S. RE did not engage in any 

willful, fraudulent, intentional, or any other behavior resulting in a breach of any fiduciary 

duty owed to Plaintiff or L&C. 

FIFTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, because of a lack of 

causation.  Plaintiff has not suffered any injury or harm as a result of any action or omission of 

U.S. RE. 

SIXTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, because the alleged 

damages were the result of intervening and superseding conduct of others, including but not 

limited to L&C acting through the Board. 

SEVENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, by the fact that U.S. RE 

faithfully executed instructions provided by the Board. 

EIGHTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, by the applicable statute 

of limitations. 

NINTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, because L&C ratified 

U.S. RE’s actions. 
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TENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, because any action 

taken or decision made by U.S. RE was within its sound business judgment. 

ELEVENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claim against U.S. RE is barred, in whole or in part, because U.S. RE 

reasonably believed in good faith that its actions were lawful, necessary and justified. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against U.S. RE is barred, in whole or in part, because Plaintiff has 

failed to mitigate its alleged damages. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of unclean hands. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of laches. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of estoppel. 

SIXTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, because Plaintiff has waived its right 

to seek damages. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

U.S. RE is entitled to a setoff against any damages that may be awarded to Plaintiff for 

amounts owed to U.S. RE by Plaintiff. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims for damages, if valid, are reduced because U.S. RE is entitled to 

recoupment for amounts owed to U.S. RE by Plaintiff.  

NINETEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims may be barred by other affirmative defenses enumerated in or 

allowed under NRCP 8(c).  U.S. RE hereby reserves the right to amend this list of Affirmative 
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Defenses to add new defenses should discovery or investigation reveal facts giving rise to such 

defenses. 

WHEREFORE, having fully responded to the Third Amended Complaint, U.S. RE 

respectfully prays as follows: 

A. That Plaintiff take nothing by virtue of its Third Amended Complaint, that the

Third Amended Complaint be dismissed with prejudice as it relates to U.S. RE, and that the 

Court enter judgment in favor of U.S. RE; 

B. For an award of reasonable attorneys’ fees and costs incurred in connection

with this litigation; and 

C. For such other and further relief as the Court deems fair and just under the

circumstances. 

DATED this 7th day of August, 2020. 

MCDONALD CARANO LLP 

By:    /s/ George F. Ogilvie III
George F. Ogilvie III, Esq. 
Nevada Bar No. 3552 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, NV 89102 

Jon M. Wilson, Esq. 
Admitted Pro Hac Vice 
NELSON MULLINS BROAD AND CASSEL 
2 S. Biscayne Boulevard, 21st Floor 
Miami, FL 33131 

Attorneys for Defendants Uni-Ter 
Underwriting Management Corp., Uni-Ter 
Claims Services Corp., and U.S. RE 
Corporation 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 7th day of August, 2020, DEFENDANT U.S. RE 

CORPORATION’S AMENDED ANSWER TO THIRD AMENDED COMPLAINT was 

Electronically Served to all parties of record via this Court’s electronic filing system to all 

parties listed on the E-SERVICE MASTER LIST. 

By:  /s/
An employee of McDonald Carano LLP 

Jelena Jovanovic
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AANS 
George F. Ogilvie III, Esq. 
Nevada Bar No. 3552 
MCDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, NV 89102 
Telephone:  (702) 873-4100 
Facsimile:   (702) 873-9966 
gogilvie@mcdonaldcarano.com   

Jon M. Wilson, Esq. 
Admitted Pro Hac Vice (Florida Bar No. 139892) 
Nelson Mullins Broad and Cassel 
2 S. Biscayne Boulevard, 21st Floor 
Miami, FL 33131 
Telephone: (305) 373-9400 
Facsimile: (305) 373-9443 
Jon.Wilson@nelsonmullins.com 

Attorneys for Defendants Uni-Ter Underwriting  
Management Corp., Uni-Ter Claims Services  
Corp., and U.S. RE Corporation. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC., 

Plaintiff, 

vs. 

ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT CORP. 
UNI-TER CLAIMS SERVICES CORP., and 
U.S. RE CORPORATION, DOES 1-50, 
inclusive; and ROES 51-100, inclusive, 

Defendants. 

Case No. A-14-711535-C 

Dept. No.:  XXVII 

DEFENDANT UNI-TER 
UNDERWRITING MANAGEMENT 
CORP.’S AMENDED ANSWER TO 
PLAINTIFF’S THIRD AMENDED 
COMPLAINT 

UNI-TER UNDERWRITING MANAGEMENT CORP. (“Uni-Ter UMC”), by and 

through its counsel of record, George F. Ogilvie III of MCDONALD CARANO LLP and Jon M. 

Wilson of NELSON MULLINS BROAD AND CASSEL, as and for its Amended Answer to the Third 

Case Number: A-14-711535-C

Electronically Filed
8/7/2020 9:56 AM
Steven D. Grierson
CLERK OF THE COURT
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Amended Complaint filed herein on behalf of Plaintiff COMMISSIONER OF INSURANCE 

FOR THE STATE OF NEVADA AS RECEIVER OF LEWIS AND CLARK LTC RISK 

RETENTION GROUP, INC. (“Plaintiff”), admits, denies, and responds as follows: 

PARTIES, JURISDICTION AND VENUE 

1. Answering paragraph 1 of the Third Amended Complaint, Uni-Ter UMC states,

on information and belief, that L&C was formed in 2003.   Uni-Ter UMC admits the remainder 

of the allegation set forth therein. 

2. Answering paragraph 2 of the Third Amended Complaint, Uni-Ter UMC admits

only that the Nevada Division of Insurance (“DOI”) filed a Receivership Action related to L&C 

in 2012 with case number A-12-672047-B and that an Order of Liquidation was entered in that 

action on February 28, 2013.  With respect to the allegations in paragraph 2 regarding the terms 

of the Order of Liquidation, Uni-Ter UMC submits that the terms of this document speak for 

themselves, refers the Court to the document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 2 that mischaracterizes the terms of said 

document. 

3. Answering paragraphs 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,

20, 21, 22, 23, 24, 25, and 29 of the Third Amended Complaint, Uni-Ter UMC lacks sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in said 

paragraphs and, on that basis, denies each and every allegation set forth therein. 

4. Answering paragraph 26 of the Third Amended Complaint, Uni-Ter UMC

admits only that U.S. RE Corporation (“U.S. RE”) is a reinsurance broker and denies each and 

every remaining allegation set forth therein. 

5. Answering paragraph 27 of the Third Amended Complaint, Uni-Ter UMC

admits only that it is presently a wholly owned subsidiary of U.S. RE and denies each and every 

remaining allegation set forth therein. 

6. Answering paragraph 28 of the Third Amended Complaint, Uni-Ter UMC

denies each and every allegation set forth therein. 
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GENERAL ALLEGATIONS 

7. Answering paragraphs 30, 35, 36, 42, 63, 65, 100, 118, and 211 of the Third

Amended Complaint, Uni-Ter UMC admits the allegation set forth therein.  

8. Answering paragraph 31 of the Third Amended Complaint, Uni-Ter UMC

admits that L&C expanded its area of operation over the years, but lacks sufficient knowledge 

or information to form a belief as to the truth of the remaining allegations set forth in paragraph 

31 and, on that basis, denies each and every remaining allegation set forth therein. 

9. Answering paragraphs 32, 34, 39, 55, 56, 58, 59, 76, 89, 90, 91, 92, 93, 94, 99,

101, 104, 105, 107, 108, 113, 114, 115, 116, 117, 120, 121, 122, 126, 130, 145, 148, 164, 168, 

170, 203, 205, and 206 of the Third Amended Complaint, Uni-Ter UMC denies each and every 

allegation set forth therein.  

10. Answering paragraph 33 of the Third Amended Complaint, Uni-Ter UMC

admits only that Uni-Ter UMC and UNI-TER CLAIMS SERVICES CORP (“Uni-Ter CS”) 

were retained as managers of L&C and denies each and every remaining allegation set forth 

therein. 

11. Answering paragraphs 37, 57, 132, 169, 174, 177, 178, 179, 181, and 210 of the

Third Amended Complaint, Uni-Ter UMC lacks sufficient knowledge or information to form a 

belief as to the truth of the allegations set forth in said paragraphs and, on that basis, denies 

each and every allegation set forth therein. 

12. Answering paragraph 38 of the Third Amended Complaint, Uni-Ter UMC

admits that L&C was managed by Uni-Ter UMC.  Uni-Ter UMC also admits that it also sent 

out offering memoranda and offering documents, but qualifies such response by noting that 

such actions were within the normal course of business for a risk retention group. 

13. Answering paragraph 40 of the Third Amended Complaint, Uni-Ter UMC

admits only that it has organized five risk retention groups. 

14. Answering paragraph 41 of the Third Amended Complaint, Uni-Ter UMC

submits that its services to L&C are set forth in the 2004 and 2011 Management Agreements 

and that the terms of these documents speak for themselves, refers the Court to these documents 
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for their complete and exact contents, and denies each and every allegation set forth in 

paragraph 41 that mischaracterizes the terms of said document. 

15. Answering paragraph 43 of the Third Amended Complaint, Uni-Ter UMC

admits only that it entered into the 2004 Management Agreement.  With respect to the 

allegations in paragraph 43 regarding the terms of the 2004 Management Agreement, Uni-Ter 

UMC submits that the terms of this document speak for themselves, refers the Court to the 

document for its complete and exact contents, and denies each and every allegation set forth in 

paragraph 43 that mischaracterizes the terms of said document. 

16. Answering paragraphs 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 61, 62, 66, 67,

68, 69, 70, 74, 75, 96, 97, 98, 109, 110, 111, 112, 123, 124, 125, 127, 131, 133, 134, 135, 136, 

137, 138, 140, 141, 142, 143, 144, 149, 150, 151, 152, 156, 157, 158, 160, 162, 167, 171, 172, 

173, 175, 176, 180, 182, 183, 187, 188, 189, 191, 196, 197, 198, 199, 200, 201, 202, and 204 of 

the Third Amended Complaint, Uni-Ter UMC submits that the terms of the documents 

referenced in these paragraphs speak for themselves, refers the Court to those documents for 

their complete and exact contents, and denies each and every allegation set forth in said 

paragraphs that mischaracterizes the terms of those documents. 

17. Answering paragraph 60 of the Third Amended Complaint, Uni-Ter UMC

submits that the terms of the “contracts at issue” referenced in said paragraph speak for 

themselves, refers the Court to this document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 60 that mischaracterizes the terms of said 

document.  Uni-Ter UMC denies each and every remaining allegation set forth in paragraph 60. 

18. Answering paragraph 64 of the Third Amended Complaint, Uni-Ter UMC

admits only that Uni-Ter UMC and Uni-Ter CS entered into the 2011 Management Agreement.  

With respect to the allegations in paragraph 64 regarding the terms of the 2011 Management 

Agreement, Uni-Ter UMC submits that the terms of this document speak for themselves, refers 

the Court to the document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 64 that mischaracterizes the terms of said document.  Uni-Ter 

UMC denies each and every remaining allegation set forth in paragraph 64. 
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19. Answering paragraph 71 of the Third Amended Complaint, Uni-Ter UMC

admits only that not less than $1,000,000.00 in management fees were received in 2011 and 

denies each and every remaining allegation set forth therein. 

20. Answering paragraph 72 of the Third Amended Complaint, Uni-Ter UMC

admits that Milliman did the work alleged; however, on information and belief, such work was 

done for and on behalf of L&C.  To the extent the allegations of paragraph 72 are inconsistent 

with this, such allegations are denied. 

21. Answering paragraph 73 of the Third Amended Complaint, Uni-Ter UMC

admits only that Lewis & Clark LTC Risk Retention Group, Inc. (“L&C”) and U.S. RE entered 

into a Broker of Record Letter Agreement.  With respect to the allegations in paragraph 73 

regarding the terms of the Broker of Record Letter Agreement, Uni-Ter UMC submits that the 

terms of this document speak for themselves, refers the Court to the document for its complete 

and exact contents, and denies each and every allegation set forth in paragraph 73 that 

mischaracterizes the terms of said document. 

22. Answering paragraph 77 of the Third Amended Complaint, Uni-Ter UMC

admits only that the 2004 and 2011 Management Agreements exist and submits that the terms 

of these documents speak for themselves, refers the Court to the documents for their complete 

and exact contents, and denies each and every allegation set forth in paragraph 77 that 

mischaracterizes the terms of said documents.   

23. Answering paragraph 78 of the Third Amended Complaint, Uni-Ter UMC

admits only that Uni-Ter UMC and Uni-Ter CS are presently wholly owned subsidiaries of U.S. 

RE. 

24. Answering paragraph 79, 80, 82, 86, 87, and 88 of the Third Amended

Complaint, Uni-Ter UMC submits that, to the extent referenced, the terms of the Broker of 

Record Letter Agreement speak for themselves, refers the Court to the Broker of Record Letter 

Agreement for its complete and exact contents, and denies each and every allegation set forth in 

said paragraphs that mischaracterizes the terms of the Broker of Record Letter Agreement. 

Uni-Ter UMC further denies each and every remaining allegation set forth in said paragraphs.  
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25. Answering paragraphs 81, 83, and 85 of the Third Amended Complaint, Uni-Ter

UMC states that the allegations contained in said paragraphs call for legal conclusions to which 

no response is required. 

26. Answering paragraph 84 of the Third Amended Complaint, Uni-Ter UMC states

that, to the extent paragraph 84 calls for a legal conclusion, no response is required.  Uni-Ter 

UMC denies each and every remaining allegation set forth therein. 

27. Answering paragraph 95 of the Third Amended Complaint, Uni-Ter UMC

admits only that U.S. RE procured certain reinsurance treaties.  With respect to the allegations 

in paragraph 95 regarding the terms of certain alleged treaties, Uni-Ter UMC submits that the 

terms of those documents speak for themselves, refers the Court to those documents for their 

complete and exact contents, and denies each and every allegation set forth in paragraph 95 that 

mischaracterizes the terms of said documents. 

28. Answering paragraph 102 of the Third Amended Complaint, Uni-Ter UMC

admits only that on or around this time Sanford Elsass (“Elsass”) and Donna Dalton sent a 

memorandum.  With respect to the allegations in paragraph 102 regarding the terms of said 

memorandum, Uni-Ter UMC submits that the terms of this document speak for themselves, 

refers the Court to the document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 102 that mischaracterizes the terms of said document. 

29. Answering paragraph 103 of the Third Amended Complaint, Uni-Ter UMC

admits only that Praxis was hired and denies each and every remaining allegation set forth 

therein. 

30. Answering paragraph 106 of the Third Amended Complaint, Uni-Ter UMC

admits only that a report from Praxis dated September 15, 2011 exists.  With respect to the 

allegations in paragraph 106 regarding the terms of said report, Uni-Ter UMC submits that the 

terms of this document speak for themselves, refers the Court to the document for its complete 

and exact contents, and denies each and every allegation set forth in paragraph 106 that 

mischaracterizes the terms of said document.  Uni-Ter UMC denies each and every remaining 

allegation set forth in paragraph 106. 
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31. Answering paragraph 119 of the Third Amended Complaint, Uni-Ter UMC

admits only that Elsass and employees of the Uni-Ter entities provided reports about the 

company to the Board members.  Uni-Ter UMC denies each and every remaining allegation set 

forth in paragraph 119. 

32. Answering paragraph 128 of the Third Amended Complaint, Uni-Ter UMC

admits only that Uni-Ter established loss reserves for the company.  With respect to the 

allegations in paragraph 128 regarding the September 14, 2005 Minutes, Uni-Ter UMC submits 

that the terms of this document speak for themselves, refers the Court to the document for its 

complete and exact contents, and denies each and every allegation set forth in paragraph 128 

that mischaracterizes the terms of said document.  Uni-Ter UMC denies each and every 

remaining allegation set forth in paragraph 128. 

33. Answering paragraph 129 of the Third Amended Complaint, Uni-Ter UMC

lacks sufficient knowledge or information to form a belief as to whether the Audit Committee 

was established at the February 10, 2006 meeting of the Board.  With respect to the allegations 

in paragraph 129 regarding the February 10, 2006 Minutes, which are not attached to the 

Complaint, Uni-Ter UMC submits that the terms of this document speak for themselves, refers 

the Court to the document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 129 that mischaracterizes the terms of said document.  Uni-Ter 

UMC denies each and every remaining allegation set forth in paragraph 129. 

34. Answering paragraph 139 of the Third Amended Complaint, Uni-Ter UMC

denies that the December 2, 2009 Minutes are attached as Exhibit 17 to the Third Amended 

Complaint.  With respect to the allegations in paragraph 139 addressing the terms of the 

December 2, 2009 Minutes, Uni-Ter UMC submits that the terms of documents referenced 

therein speak for themselves, refers the Court to those documents for their complete and exact 

contents, and denies each and every allegation set forth in said paragraphs that mischaracterizes 

the terms of those documents. 

35. Answering paragraphs 146, 153, 154, 155, 159, 163, 192, 193, 194, and 195 of

the Third Amended Complaint, Uni-Ter UMC submits that, with respect to the allegations in 
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said paragraphs addressing the terms of certain documents, the terms of documents referenced 

therein speak for themselves, refers the Court to those documents for their complete and exact 

contents, and denies each and every allegation set forth in said paragraphs that mischaracterizes 

the terms of those documents.  Uni-Ter UMC denies each and every remaining allegation set 

forth in said paragraphs. 

36. Answering paragraph 147 of the Third Amended Complaint, Uni-Ter UMC

admits only that William Fishlinger (“Fishlinger”) was retained in 2011 to perform claims 

review.  With respect to the allegations in paragraph 147 regarding the terms of the December 

28, 2011 Minutes, Uni-Ter UMC submits that the terms of this document speak for themselves, 

refers the Court to the document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 147 that mischaracterizes the terms of said document. 

37. Answering paragraph 161 of the Third Amended Complaint, Uni-Ter UMC

admits the first sentence of this paragraph, but lacks sufficient knowledge or information to 

form a belief as to the truth of the remaining allegations set forth in paragraph 161 and, on that 

basis, denies each and every remaining allegation set forth therein. 

38. Answering paragraph 165 of the Third Amended Complaint, Uni-Ter UMC

submits that, with respect to the allegations addressing the Annual Statement and Quarterly 

statement, such documents speak for themselves, refers the Court to those documents for their 

complete and exact contents, and denies each and every allegation set forth in paragraph 165 

that mischaracterizes the terms of those documents.  Uni-Ter UMC lacks sufficient knowledge 

or information to form a belief as to the truth of the remaining allegations set forth in paragraph 

165 and, on that basis, denies each and every remaining allegation set forth therein. 

39. Answering paragraph 166 of the Third Amended Complaint, Uni-Ter UMC

admits only that Uni-Ter was the underwriter for Sophia Palmer.  Uni-Ter UMC lacks sufficient 

knowledge or information to form a belief as to the truth of the remaining allegations set forth 

in paragraph 31 and, on that basis, denies each and every remaining allegation set forth therein. 

40. Answering paragraph 184 of the Third Amended Complaint, Uni-Ter UMC

admits only that the board package for the September 2011 meeting included the September 
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2011 Praxis Report.  With respect to the allegations in paragraph 184 regarding the terms of the 

2011 Praxis Report, Uni-Ter UMC submits that the terms of this document speak for 

themselves, refers the Court to the document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 184 that mischaracterizes the terms of said 

document. 

41. Answering paragraph 185 of the Third Amended Complaint, Uni-Ter UMC

admits only that the board package for the September 2011 meeting included a power point 

from Milliman.  With respect to the allegations in paragraph 185 regarding the power point, 

Uni-Ter UMC submits that the terms of this document speak for themselves, refers the Court to 

the document for its complete and exact contents, and denies each and every allegation set forth 

in paragraph 185 that mischaracterizes the terms of said document.  Uni-Ter UMC further 

denies each and every remaining allegation set forth in paragraph 185. 

42. Answering paragraph 186 of the Third Amended Complaint, Uni-Ter UMC

admits only that Milliman provided a preliminary draft of certain schedules.  With respect to the 

allegations in paragraph 186 regarding these drafts, Uni-Ter UMC submits that the terms of 

those document speak for themselves, refers the Court to the documents for their complete and 

exact contents, and denies each and every allegation set forth in paragraph 186 that 

mischaracterizes the terms of said documents. 

43. Answering paragraph 190 of the Third Amended Complaint, Uni-Ter UMC

admits only that Milliman provided a preliminary draft of certain schedules.  With respect to the 

allegations in paragraph 190 regarding these drafts, Uni-Ter UMC submits that the terms of 

those document speak for themselves, refers the Court to the documents for their complete and 

exact contents, and denies each and every allegation set forth in paragraph 190 that 

mischaracterizes the terms of said documents. 

44. Answering paragraph 207 of the Third Amended Complaint, Uni-Ter UMC

admits only that the Action dated October 5, 2011 is attached as Exhibit 22 to the Third 

Amended Complaint.  Uni-Ter UMC submits that the terms of this document speak for 

themselves, refers the Court to this document for its complete and exact contents, and denies 
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each and every allegation set forth in paragraph 207 that mischaracterizes the terms of said 

document. 

45. Answering paragraph 208 of the Third Amended Complaint, Uni-Ter UMC

admits only that the Action dated October 5, 2011 is attached as Exhibit 22 to the Third 

Amended Complaint and submits that the terms of this document for themselves, refers the 

Court to this document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 208 that mischaracterizes the terms of said document.  

46. Answering paragraph 209 of the Third Amended Complaint, Uni-Ter UMC

denies the allegations of “captive manager.”  Uni-Ter UMC admits the remainder of the 

allegation set forth therein. 

47. Answering paragraph 212 of the Third Amended Complaint, Uni-Ter UMC

states that, with respect to the allegations in paragraph 212 regarding Fishlinger’s report, Uni-

Ter UMC submits that the terms of this document speak for themselves, refers the Court to this 

document for its complete and exact contents, and denies each and every allegation set forth in 

paragraph 212 that mischaracterizes the terms of said document.  Uni-Ter UMC lacks sufficient 

knowledge or information to form a belief as to the truth of the remaining allegations set forth 

in paragraph 212 and, on that basis, denies each and every remaining allegation set forth 

therein. 

48. Answering paragraph 213 of the Third Amended Complaint, Uni-Ter UMC

lacks sufficient knowledge or information to form a belief as to the truth of the allegations 

regarding assumptions made by the Board.  With respect to the allegations in paragraph 213 

regarding Praxis’s July 2012 report, Uni-Ter UMC submits that the terms of this document 

speak for themselves, refers the Court to the document for its complete and exact contents, and 

denies each and every allegation set forth in paragraph 213 that mischaracterizes the terms of 

said document. 

49. Answering paragraph 214 of the Third Amended Complaint, Uni-Ter UMC

admits only that Fishlinger performed a second review, which reported conclusions speak for 
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themselves.  Uni-Ter UMC further admits that an additional review of the case reserves 

occurred.  Uni-Ter UMC denies each and every remaining allegation set forth in paragraph 214. 

50. Answering paragraph 215 of the Third Amended Complaint, Uni-Ter UMC

lacks sufficient knowledge or information to form a belief as to the truth of the allegations 

regarding whether Milliman booked its estimate of reserves at 6/30 and 12/31 of each year, 

based on its own analysis.  With respect to the allegations in paragraph 215 regarding 

Milliman’s June 30, 2012 analysis, Uni-Ter UMC submits that the terms of this document 

speak for themselves, refers the Court to the document for its complete and exact contents, and 

denies each and every allegation set forth in paragraph 215 that mischaracterizes the terms of 

said document. 

CLAIMS 

51. Answering paragraph 216 of the Third Amended Complaint, Uni-Ter UMC

repeats, realleges, and incorporates each of its admissions, denials and/or other responses to the 

allegations set forth in the paragraphs referenced therein as if set forth at length and in full. 

FIRST CLAIM FOR RELIEF 

(Gross Negligence of the Former Officers and Directors of L&C) 

52. Answering paragraphs 217–234 of the Third Amended Complaint, Uni-Ter

UMC states that the First Claim for Relief is not directed at Uni-Ter UMC, and, therefore, no 

response to said paragraphs is required. 

SECOND CLAIM FOR RELIEF 

(Deepening of the Insolvency of L&C Caused by the Former Directors and Officers) 

53. Answering paragraphs 235–240 of the Third Amended Complaint, Uni-Ter

UMC states that the Second Claim for Relief is not directed at Uni-Ter UMC, and, therefore, no 

response to said paragraphs is required. 

/ / / 

/ / / 

/ / / 

/ / / 
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THIRD CLAIM FOR RELIEF 

(Negligent Misrepresentation by Uni-Ter UMC) 

54. Answering paragraph 241 of the Third Amended Complaint, Uni-Ter UMC

repeats, realleges, and incorporates each of its admissions, denials and/or other responses to the 

allegations set forth in the paragraphs referenced therein as if set forth at length and in full. 

55. Answering paragraphs 242, 243, 244, 245, 246, and 247 of the Third Amended

Complaint, Uni-Ter UMC denies each and every allegation set forth therein. 

56. Answering paragraph 248 of the Third Amended Complaint, Uni-Ter UMC

lacks sufficient knowledge or information to form a belief as to Plaintiff’s fee arrangement with 

its attorneys.  Uni-Ter UMC denies that Plaintiff is entitled to recover attorney’s fees and costs. 

FOURTH CLAIM FOR RELIEF 

(Breach of Fiduciary Duty by Uni-Ter UMC and Uni-Ter CS) 

57. Answering paragraph 249 of the Third Amended Complaint, Uni-Ter UMC

repeats, realleges, and incorporates each of its admissions, denials and/or other responses to the 

allegations set forth in the paragraphs referenced therein as if set forth at length and in full. 

58. Answering paragraphs 250, 251, 253, and 255 of the Third Amended Complaint,

Uni-Ter UMC denies each and every allegation set forth therein. 

59. Answering paragraph 252 of the Third Amended Complaint, Uni-Ter UMC

admits only that the January 10, 2008 Board Meeting Minutes are attached as Exhibit 14 to the 

Third Amended Complaint.  Uni-Ter UMC submits that the terms of this document speak for 

themselves, refers the Court to this document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 252 that mischaracterizes the terms of said 

document. 

60. Answering paragraph 254 of the Third Amended Complaint, Uni-Ter UMC

submits that the terms of the emails referenced in this paragraph speak for themselves, refers 

the Court to those documents for their complete and exact contents, and denies each and every 

allegation set forth in paragraph 254 that mischaracterizes the terms of said documents.  

Further, Uni-Ter UMC denies that the February 2, 2012 Minutes are attached as Exhibit 26 to 
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the Third Amended Complaint; however, Uni-Ter UMC submits that the terms of the February 

2, 2012 Minutes speak for themselves, refers the Court to that document for their complete and 

exact contents, and denies each and every allegation set forth in paragraph 254 that 

mischaracterizes the terms of said document. 

61. Answering paragraph 256 of the Third Amended Complaint, Uni-Ter UMC

lacks sufficient knowledge or information to form a belief as to Plaintiff’s fee arrangement with 

its attorneys.  Uni-Ter UMC denies that Plaintiff is entitled to recover attorney’s fees and costs. 

FIFTH CLAIM FOR RELIEF 

(Breach of Fiduciary Duty Against U.S. RE) 

62. Answering paragraphs 257–269 of the Third Amended Complaint, Uni-Ter

UMC states that the Fifth Claim for Relief is not directed at Uni-Ter UMC, and, therefore, no 

response to said paragraphs is required. 

63. Uni-Ter UMC denies each and every remaining allegation set forth in the Third

Amended Complaint to which a specific admission, denial or other response is not set forth 

herein, including Plaintiff’s prayers for relief. 

64. Uni-Ter UMC has been forced to retain the services of attorneys and other

professionals to defend itself in connection with the Third Amended Complaint, and should be 

awarded its reasonable attorneys’ fees, costs of suit, and other expenses incurred in connection 

with this matter. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because the Third 

Amended Complaint fails to state a cause of action against Uni-Ter UMC upon which relief 

can be granted. 

SECOND AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because Uni-Ter 

UMC owed L&C no duties outside those explicitly set forth in the 2004 and 2011 Management 

Agreements. 

PA003302



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

14 

THIRD AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because Uni-Ter 

UMC has not breached any duty, contractual, fiduciary, or otherwise, owed to Plaintiff or 

L&C. 

FOURTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, because Uni-Ter UMC did not engage 

in any willful, fraudulent, intentional, or any other behavior resulting in a breach of any 

fiduciary duty owed to Plaintiff or L&C. 

FIFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because of a lack 

of causation.  Plaintiff has not suffered any injury or harm as a result of any action or omission 

of Uni-Ter UMC. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because the 

alleged damages were the result of intervening and superseding conduct of others, including 

but not limited to L&C acting through the Board. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, by the fact that 

Uni-Ter UMC faithfully executed instructions provided by the Board. 

EIGHTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, by the applicable 

statute of limitations. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because L&C 

ratified Uni-Ter UMC’s actions. 

TENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because any 

action taken or decision made by Uni-Ter UMC was within its sound business judgment. 
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ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because Uni-Ter 

UMC reasonably believed in good faith that its actions were lawful, necessary and justified. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter UMC is barred, in whole or in part, because Plaintiff 

has failed to mitigate its alleged damages. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of unclean hands. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of laches. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of estoppel. 

SIXTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, because Plaintiff has waived its right 

to seek damages. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

Uni-Ter UMC is entitled to a setoff against any damages that may be awarded to 

Plaintiff for amounts owed to Uni-Ter UMC by Plaintiff. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims for damages, if valid, are reduced because Uni-Ter UMC is entitled to 

recoupment for amounts owed to Uni-Ter UMC by Plaintiff.  

NINETEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims may be barred by other affirmative defenses enumerated in or 

allowed under NRCP 8(c).  Uni-Ter UMC hereby reserves the right to amend this list of 

Affirmative Defenses to add new defenses should discovery or investigation reveal facts 

giving rise to such defenses. 

WHEREFORE, having fully responded to the Third Amended Complaint, Uni-Ter 

UMC respectfully prays as follows: 
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A. That Plaintiff take nothing by virtue of its Third Amended Complaint, that the

Third Amended Complaint be dismissed with prejudice as it relates to Uni-Ter UMC, and that 

the Court enter judgment in favor of Uni-Ter UMC; 

B. For an award of reasonable attorneys’ fees and costs incurred in connection

with this litigation; and 

C. For such other and further relief as the Court deems fair and just under the

circumstances. 

DATED this 7th day of August, 2020.  

MCDONALD CARANO LLP 

By:    /s/ George F. Ogilvie III  
George F. Ogilvie III, Esq. (#3552) 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, NV 89102 

Jon M. Wilson, Esq.,  
Admitted Pro Hac Vice (Florida Bar No. 139892) 
NELSON MULLINS BROAD AND CASSEL  
2 S. Biscayne Boulevard, 21st Floor 
Miami, Florida 33131 

Attorneys for Defendants Uni-Ter Underwriting 
Management Corp., Uni-Ter Claims Services 
Corp., and U.S. RE Corporation 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 7th day of August 2020, this document DEFENDANT 

UNI-TER UNDERWRITING MANAGEMENT CORP.’S AMENDED ANSWER TO 

PLAINTIFF’S THIRD AMENDED COMPLAINT was Electronically Served to all parties 

of record via this Court’s electronic filing system to all parties listed on the E-SERVICE 

MASTER LIST. 

By:  /s/
An employee of McDonald Carano LLP 

Jelena Jovanovic
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AANS 
George F. Ogilvie III, Esq. 
Nevada Bar No. 3552  
MCDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, NV 89102 
Telephone:  (702) 873-4100 
Facsimile:  (702) 873-9966  
gogilvie@mcdonaldcarano.com 

Jon M. Wilson, Esq.  
Admitted Pro Hac Vice (Florida Bar No. 139892) 
Nelson Mullins Broad and Cassel 
Telephone: (305) 373-9400 
Facsimile: (305) 373-9443  
Jon.Wilson@nelsonmullins.com 

Attorneys for Defendants Uni-Ter Underwriting 
Management Corp., Uni-Ter Claims Services 
Corp., and U.S. RE Corporation 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC., 

Plaintiff, 

vs. 

ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT CORP. 
UNI-TER CLAIMS SERVICES CORP., and 
U.S. RE CORPORATION, DOES 1-50, 
inclusive; and ROES 51-100, inclusive, 

Defendants. 

Case No. A-14-711535-C 

Dept. No.:  XXVII 

DEFENDANT UNI-TER CLAIMS 
SERVICES CORP.’S AMENDED 
ANSWER TO THIRD AMENDED 
COMPLAINT 

UNI-TER CLAIMS SERVICES CORP. (“Uni-Ter CS”), by and through its counsel of 

record, George F. Ogilvie III of MCDONALD CARANO LLP and Jon M. Wilson of NELSON

MULLINS BROAD AND CASSEL, as and for its Amended Answer to the Third Amended 

Complaint filed herein on behalf of Plaintiff COMMISSIONER OF INSURANCE FOR THE 

Case Number: A-14-711535-C

Electronically Filed
8/7/2020 9:56 AM
Steven D. Grierson
CLERK OF THE COURT
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STATE OF NEVADA AS RECEIVER OF LEWIS AND CLARK LTC RISK RETENTION 

GROUP, INC. (“Plaintiff”), admits, denies, and responds as follows: 

PARTIES, JURISDICTION AND VENUE 

1. Answering paragraph 1 of the Third Amended Complaint, Uni-Ter CS states, on 

information and belief, that L&C was formed in 2003.   Uni-Ter CS admits the remainder of the 

allegation set forth therein. 

2. Answering paragraph 2 of the Third Amended Complaint, Uni-Ter CS admits 

only that the Nevada Division of Insurance (“DOI”) filed a Receivership Action related to L&C 

in 2012 with case number A-12-672047-B and that an Order of Liquidation was entered in that 

action on February 28, 2013.  With respect to the allegations in paragraph 2 regarding the terms 

of the Order of Liquidation, Uni-Ter CS submits that the terms of this document speak for 

themselves, refers the Court to the document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 2 that mischaracterizes the terms of said 

document. 

3. Answering paragraphs 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 

20, 21, 22, 23, 24, 25, and 29 of the Third Amended Complaint, Uni-Ter CS lacks sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in said 

paragraphs and, on that basis, denies each and every allegation set forth therein. 

4. Answering paragraph 26 of the Third Amended Complaint, Uni-Ter CS admits 

only that U.S. RE Corporation (“U.S. RE”) is a reinsurance broker and denies each and every 

remaining allegation set forth therein. 

5. Answering paragraph 27 of the Third Amended Complaint, Uni-Ter CS admits 

only that Uni-Ter Underwriting Management Corp. (“Uni-Ter UMC”) is presently a wholly 

owned subsidiary of U.S. RE and denies each and every remaining allegation set forth therein. 

6. Answering paragraph 28 of the Third Amended Complaint, Uni-Ter CS denies 

each and every allegation set forth therein. 
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GENERAL ALLEGATIONS 

7. Answering paragraphs 30, 35, 36, 42, 63, 65, 100, 118, and 211 of the Third 

Amended Complaint, Uni-Ter CS admits the allegation set forth therein.  

8. Answering paragraph 31 of the Third Amended Complaint, Uni-Ter CS admits 

that L&C expanded its area of operation over the years, but lacks sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 31 

and, on that basis, denies each and every remaining allegation set forth therein. 

9. Answering paragraphs 32, 34, 39, 55, 56, 58, 59, 76, 89, 90, 91, 92, 93, 94, 99, 

101, 104, 105, 107, 108, 113, 114, 115, 116, 117, 120, 121, 122, 126, 130, 145, 148, 164, 168, 

170, 203, 205, and 206 of the Third Amended Complaint, Uni-Ter CS denies each and every 

allegation set forth therein.  

10. Answering paragraph 33 of the Third Amended Complaint, Uni-Ter CS admits 

only that Uni-Ter UMC and Uni-Ter CS were retained as managers of L&C and denies each 

and every remaining allegation set forth therein. 

11. Answering paragraphs 37, 57, 132, 169, 174, 177, 178, 179, 181, and 210 of the 

Third Amended Complaint, Uni-Ter CS lacks sufficient knowledge or information to form a 

belief as to the truth of the allegations set forth in said paragraphs and, on that basis, denies 

each and every allegation set forth therein. 

12. Answering paragraph 38 of the Third Amended Complaint, Uni-Ter CS admits 

that L&C was managed by Uni-Ter UMC.  Uni-Ter CS also admits that Uni-Ter UMC also sent 

out offering memoranda and offering documents, but qualifies such response by noting that 

such actions were within the normal course of business for a risk retention group. 

13. Answering paragraph 40 of the Third Amended Complaint, Uni-Ter CS admits 

only that Uni-Ter UMC has organized five risk retention groups and denies each and every 

remaining allegation set forth therein. 

14. Answering paragraph 41 of the Third Amended Complaint, Uni-Ter CS submits 

that Uni-Ter UMC’s services to L&C are set forth in the 2004 and 2011 Management 
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Agreements and that the terms of these documents speak for themselves, refers the Court to 

these documents for their complete and exact contents, and denies each and every allegation set 

forth in paragraph 41 that mischaracterizes the terms of said document. 

15. Answering paragraph 43 of the Third Amended Complaint, Uni-Ter CS admits 

only that Uni-Ter UMC entered into the 2004 Management Agreement.  With respect to the 

allegations in paragraph 43 regarding the terms of the 2004 Management Agreement, Uni-Ter 

CS submits that the terms of this document speak for themselves, refers the Court to the 

document for its complete and exact contents, and denies each and every allegation set forth in 

paragraph 43 that mischaracterizes the terms of said document. 

16. Answering paragraphs 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 61, 62, 66, 67, 

68, 69, 70, 74, 75, 96, 97, 98, 109, 110, 111, 112, 123, 124, 125, 127, 131, 133, 134, 135, 136, 

137, 138, 140, 141, 142, 143, 144, 149, 150, 151, 152, 156, 157, 158, 160, 162, 167, 171, 172, 

173, 175, 176, 180, 182, 183, 187, 188, 189, 191, 196, 197, 198, 199, 200, 201, 202, and 204 of 

the Third Amended Complaint, Uni-Ter CS submits that the terms of the documents referenced 

in these paragraphs speak for themselves, refers the Court to those documents for their 

complete and exact contents, and denies each and every allegation set forth in said paragraphs 

that mischaracterizes the terms of those documents. 

17. Answering paragraph 60 of the Third Amended Complaint, Uni-Ter CS submits 

that the terms of the “contracts at issue” referenced in said paragraph speak for themselves, 

refers the Court to this document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 60 that mischaracterizes the terms of said document.  Uni-Ter 

CS denies each and every remaining allegation set forth in paragraph 60. 

18. Answering paragraph 64 of the Third Amended Complaint, Uni-Ter CS admits 

only that Uni-Ter UMC and Uni-Ter CS entered into the 2011 Management Agreement.  With 

respect to the allegations in paragraph 64 regarding the terms of the 2011 Management 

Agreement, Uni-Ter CS submits that the terms of this document speak for themselves, refers 

the Court to the document for its complete and exact contents, and denies each and every 
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allegation set forth in paragraph 64 that mischaracterizes the terms of said document.  Uni-Ter 

CS denies each and every remaining allegation set forth in paragraph 64. 

19. Answering paragraph 71 of the Third Amended Complaint, Uni-Ter CS admits

only that not less than $1,000,000.00 in management fees were received in 2011 and denies 

each and every remaining allegation set forth therein. 

20. Answering paragraph 72 of the Third Amended Complaint, Uni-Ter CS admits

that Milliman did the work alleged; however, on information and belief, such work was done 

for and on behalf of L&C.  To the extent the allegations of paragraph 72 are inconsistent with 

this, such allegations are denied. 

21. Answering paragraph 73 of the Third Amended Complaint, Uni-Ter CS admits

only that Lewis & Clark LTC Risk Retention Group, Inc. (“L&C”) and U.S. RE entered into a 

Broker of Record Letter Agreement.  With respect to the allegations in paragraph 73 regarding 

the terms of the Broker of Record Letter Agreement, Uni-Ter CS submits that the terms of this 

document speak for themselves, refers the Court to the document for its complete and exact 

contents, and denies each and every allegation set forth in paragraph 73 that mischaracterizes 

the terms of said document. 

22. Answering paragraph 77 of the Third Amended Complaint, Uni-Ter CS admits

only that the 2004 and 2011 Management Agreements exist and submits that the terms of these 

documents speak for themselves, refers the Court to the documents for their complete and exact 

contents, and denies each and every allegation set forth in paragraph 77 that mischaracterizes 

the terms of said documents.   

23. Answering paragraph 78 of the Third Amended Complaint, Uni-Ter CS admits

only that Uni-Ter UMC and Uni-Ter CS are presently wholly owned subsidiaries of U.S. RE. 

24. Answering paragraph 79, 80, 82, 86, 87, and 88 of the Third Amended

Complaint, Uni-Ter CS submits that, to the extent referenced, the terms of the Broker of Record 

Letter Agreement speak for themselves, refers the Court to the Broker of Record Letter 

Agreement for its complete and exact contents, and denies each and every allegation set forth in 
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said paragraphs that mischaracterizes the terms of the Broker of Record Letter Agreement.  

Uni-Ter CS further denies each and every remaining allegation set forth in said paragraphs.  

25. Answering paragraphs 81, 83, and 85 of the Third Amended Complaint, Uni-Ter 

CS states that the allegations contained in said paragraphs call for legal conclusions to which no 

response is required. 

26. Answering paragraph 84 of the Third Amended Complaint, Uni-Ter CS states 

that, to the extent paragraph 84 calls for a legal conclusion, no response is required.  Uni-Ter 

CS denies each and every remaining allegation set forth therein. 

27. Answering paragraph 95 of the Third Amended Complaint, Uni-Ter CS admits 

only that U.S. RE procured certain reinsurance treaties.  With respect to the allegations in 

paragraph 95 regarding the terms of certain alleged treaties, Uni-Ter CS submits that the terms 

of those documents speak for themselves, refers the Court to those documents for their 

complete and exact contents, and denies each and every allegation set forth in paragraph 95 that 

mischaracterizes the terms of said documents. 

28. Answering paragraph 102 of the Third Amended Complaint, Uni-Ter CS admits 

only that on or around this time Sanford Elsass (“Elsass”) and Donna Dalton sent a 

memorandum.  With respect to the allegations in paragraph 102 regarding the terms of said 

memorandum, Uni-Ter CS submits that the terms of this document speak for themselves, refers 

the Court to the document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 102 that mischaracterizes the terms of said document. 

29. Answering paragraph 103 of the Third Amended Complaint, Uni-Ter CS admits 

only that Praxis was hired and denies each and every remaining allegation set forth therein. 

30. Answering paragraph 106 of the Third Amended Complaint, Uni-Ter CS admits 

only that a report from Praxis dated September 15, 2011 exists.  With respect to the allegations 

in paragraph 106 regarding the terms of said report, Uni-Ter CS submits that the terms of this 

document speak for themselves, refers the Court to the document for its complete and exact 

contents, and denies each and every allegation set forth in paragraph 106 that mischaracterizes 
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the terms of said document.  Uni-Ter CS denies each and every remaining allegation set forth in 

paragraph 106. 

31. Answering paragraph 119 of the Third Amended Complaint, Uni-Ter CS admits 

only that Elsass and employees of the Uni-Ter entities provided reports about the company to 

the Board members.  Uni-Ter CS denies each and every remaining allegation set forth in 

paragraph 119. 

32. Answering paragraph 128 of the Third Amended Complaint, Uni-Ter CS admits 

only that Uni-Ter established loss reserves for the company.  With respect to the allegations in 

paragraph 128 regarding the September 14, 2005 Minutes, Uni-Ter CS submits that the terms of 

this document speak for themselves, refers the Court to the document for its complete and exact 

contents, and denies each and every allegation set forth in paragraph 128 that mischaracterizes 

the terms of said document.  Uni-Ter CS denies each and every remaining allegation set forth in 

paragraph 128. 

33. Answering paragraph 129 of the Third Amended Complaint, Uni-Ter CS lacks 

sufficient knowledge or information to form a belief as to whether the Audit Committee was 

established at the February 10, 2006 meeting of the Board.  With respect to the allegations in 

paragraph 129 regarding the February 10, 2006 Minutes, which are not attached to the 

Complaint, Uni-Ter CS submits that the terms of this document speak for themselves, refers the 

Court to the document for its complete and exact contents, and denies each and every allegation 

set forth in paragraph 129 that mischaracterizes the terms of said document.  Uni-Ter CS denies 

each and every remaining allegation set forth in paragraph 129. 

34. Answering paragraph 139 of the Third Amended Complaint, Uni-Ter CS denies 

that the December 2, 2009 Minutes are attached as Exhibit 17 to the Third Amended 

Complaint.  With respect to the allegations in paragraph 139 addressing the terms of the 

December 2, 2009 Minutes, Uni-Ter CS submits that the terms of documents referenced therein 

speak for themselves, refers the Court to those documents for their complete and exact contents, 

and denies each and every allegation set forth in said paragraphs that mischaracterizes the terms 
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of those documents. 

35. Answering paragraphs 146, 153, 154, 155, 159, 163, 192, 193, 194, and 195 of 

the Third Amended Complaint, Uni-Ter CS submits that, with respect to the allegations in said 

paragraphs addressing the terms of certain documents, the terms of documents referenced 

therein speak for themselves, refers the Court to those documents for their complete and exact 

contents, and denies each and every allegation set forth in said paragraphs that mischaracterizes 

the terms of those documents.  Uni-Ter CS denies each and every remaining allegation set forth 

in said paragraphs. 

36. Answering paragraph 147 of the Third Amended Complaint, Uni-Ter CS admits 

only that William Fishlinger (“Fishlinger”) was retained in 2011 to perform claims review.  

With respect to the allegations in paragraph 147 regarding the terms of the December 28, 2011 

Minutes, Uni-Ter CS submits that the terms of this document speak for themselves, refers the 

Court to the document for its complete and exact contents, and denies each and every allegation 

set forth in paragraph 147 that mischaracterizes the terms of said document. 

37. Answering paragraph 161 of the Third Amended Complaint, Uni-Ter CS admits 

the first sentence of this paragraph, but lacks sufficient knowledge or information to form a 

belief as to the truth of the remaining allegations set forth in paragraph 161 and, on that basis, 

denies each and every remaining allegation set forth therein. 

38. Answering paragraph 165 of the Third Amended Complaint, Uni-Ter CS 

submits that, with respect to the allegations addressing the Annual Statement and Quarterly 

statement, such documents speak for themselves, refers the Court to those documents for their 

complete and exact contents, and denies each and every allegation set forth in paragraph 165 

that mischaracterizes the terms of those documents.  Uni-Ter CS lacks sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 

165 and, on that basis, denies each and every remaining allegation set forth therein. 

39. Answering paragraph 166 of the Third Amended Complaint, Uni-Ter CS admits 

only that Uni-Ter was the underwriter for Sophia Palmer.  Uni-Ter CS lacks sufficient 
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knowledge or information to form a belief as to the truth of the remaining allegations set forth 

in paragraph 31 and, on that basis, denies each and every remaining allegation set forth therein. 

40. Answering paragraph 184 of the Third Amended Complaint, Uni-Ter CS admits 

only that the board package for the September 2011 meeting included the September 2011 

Praxis Report.  With respect to the allegations in paragraph 184 regarding the terms of the 2011 

Praxis Report, Uni-Ter CS submits that the terms of this document speak for themselves, refers 

the Court to the document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 184 that mischaracterizes the terms of said document. 

41. Answering paragraph 185 of the Third Amended Complaint, Uni-Ter CS admits 

only that the board package for the September 2011 meeting included a power point from 

Milliman.  With respect to the allegations in paragraph 185 regarding the power point, Uni-Ter 

CS submits that the terms of this document speak for themselves, refers the Court to the 

document for its complete and exact contents, and denies each and every allegation set forth in 

paragraph 185 that mischaracterizes the terms of said document.  Uni-Ter CS further denies 

each and every remaining allegation set forth in paragraph 185. 

42. Answering paragraph 186 of the Third Amended Complaint, Uni-Ter CS admits 

only that Milliman provided a preliminary draft of certain schedules.  With respect to the 

allegations in paragraph 186 regarding these drafts, Uni-Ter CS submits that the terms of those 

document speak for themselves, refers the Court to the documents for their complete and exact 

contents, and denies each and every allegation set forth in paragraph 186 that mischaracterizes 

the terms of said documents. 

43. Answering paragraph 190 of the Third Amended Complaint, Uni-Ter CS admits 

only that Milliman provided a preliminary draft of certain schedules.  With respect to the 

allegations in paragraph 190 regarding these drafts, Uni-Ter CS submits that the terms of those 

document speak for themselves, refers the Court to the documents for their complete and exact 

contents, and denies each and every allegation set forth in paragraph 190 that mischaracterizes 

the terms of said documents. 
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44. Answering paragraph 207 of the Third Amended Complaint, Uni-Ter CS admits 

only that the Action dated October 5, 2011 is attached as Exhibit 22 to the Third Amended 

Complaint.  Uni-Ter CS submits that the terms of this document speak for themselves, refers 

the Court to this document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 207 that mischaracterizes the terms of said document. 

45. Answering paragraph 208 of the Third Amended Complaint, Uni-Ter CS admits 

only that the Action dated October 5, 2011 is attached as Exhibit 22 to the Third Amended 

Complaint and submits that the terms of this document for themselves, refers the Court to this 

document for its complete and exact contents, and denies each and every allegation set forth in 

paragraph 208 that mischaracterizes the terms of said document.  

46. Answering paragraph 209 of the Third Amended Complaint, Uni-Ter CS denies 

the allegations of “captive manager.”  Uni-Ter CS admits the remainder of the allegation set 

forth therein. 

47. Answering paragraph 212 of the Third Amended Complaint, Uni-Ter CS states 

that, with respect to the allegations in paragraph 212 regarding Fishlinger’s report, Uni-Ter CS 

submits that the terms of this document speak for themselves, refers the Court to this document 

for its complete and exact contents, and denies each and every allegation set forth in paragraph 

212 that mischaracterizes the terms of said document.  Uni-Ter CS lacks sufficient knowledge 

or information to form a belief as to the truth of the remaining allegations set forth in paragraph 

212 and, on that basis, denies each and every remaining allegation set forth therein. 

48. Answering paragraph 213 of the Third Amended Complaint, Uni-Ter CS lacks 

sufficient knowledge or information to form a belief as to the truth of the allegations regarding 

assumptions made by the Board.  With respect to the allegations in paragraph 213 regarding 

Praxis’s July 2012 report, Uni-Ter CS submits that the terms of this document speak for 

themselves, refers the Court to the document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 213 that mischaracterizes the terms of said 

document. 
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49. Answering paragraph 214 of the Third Amended Complaint, Uni-Ter CS admits 

only that Fishlinger performed a second review, which reported conclusions speak for 

themselves.  Uni-Ter CS further admits that an additional review of the case reserves occurred.  

Uni-Ter CS denies each and every remaining allegation set forth in paragraph 60. 

50. Answering paragraph 215 of the Third Amended Complaint, Uni-Ter CS lacks 

sufficient knowledge or information to form a belief as to the truth of the allegations regarding 

whether Milliman booked its estimate of reserves at 6/30 and 12/31 of each year, based on its 

own analysis.  With respect to the allegations in paragraph 215 regarding Milliman’s June 30, 

2012 analysis, Uni-Ter CS submits that the terms of this document speak for themselves, refers 

the Court to the document for its complete and exact contents, and denies each and every 

allegation set forth in paragraph 215 that mischaracterizes the terms of said document. 

CLAIMS 

51. Answering paragraph 216 of the Third Amended Complaint, Uni-Ter CS 

repeats, realleges, and incorporates each of its admissions, denials and/or other responses to the 

allegations set forth in the paragraphs referenced therein as if set forth at length and in full. 

FIRST CLAIM FOR RELIEF 

(Gross Negligence of the Former Officers and Directors of L&C) 

52. Answering paragraphs 217–234 of the Third Amended Complaint, Uni-Ter CS 

states that the First Claim for Relief is not directed at Uni-Ter CS, and, therefore, no response to 

said paragraphs is required. 

SECOND CLAIM FOR RELIEF 

(Deepening of the Insolvency of L&C Caused by the Former Directors and Officers) 

53. Answering paragraphs 235–240 of the Third Amended Complaint, Uni-Ter CS 

states that the Second Claim for Relief is not directed at Uni-Ter CS, and, therefore, no 

response to said paragraphs is required. 

. . . 

. . . 
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THIRD CLAIM FOR RELIEF 

(Negligent Misrepresentation by Uni-Ter UMC) 

54. Answering paragraphs 241–248 of the Third Amended Complaint, Uni-Ter CS

states that the Third Claim for Relief is not directed at Uni-Ter CS, and, therefore, no response 

to said paragraphs is required. 

FOURTH CLAIM FOR RELIEF 

(Breach of Fiduciary Duty by Uni-Ter UMC and Uni-Ter CS) 

55. Answering paragraph 249 of the Third Amended Complaint, Uni-Ter CS

repeats, realleges, and incorporates each of its admissions, denials and/or other responses to the 

allegations set forth in the paragraphs referenced therein as if set forth at length and in full. 

56. Answering paragraphs 250, 251, 253, and 255 of the Third Amended Complaint,

Uni-Ter CS denies each and every allegation set forth therein. 

57. Answering paragraph 252 of the Third Amended Complaint, Uni-Ter CS admits

only that the January 10, 2008 Board Meeting Minutes are attached as Exhibit 14 to the Third 

Amended Complaint.  Uni-Ter CS submits that the terms of this document speak for 

themselves, refers the Court to this document for its complete and exact contents, and denies 

each and every allegation set forth in paragraph 252 that mischaracterizes the terms of said 

document. 

58. Answering paragraph 254 of the Third Amended Complaint, Uni-Ter CS

submits that the terms of the emails referenced in this paragraph speak for themselves, refers 

the Court to those documents for their complete and exact contents, and denies each and every 

allegation set forth in paragraph 254 that mischaracterizes the terms of said documents. 

Further, Uni-Ter CS denies that the February 2, 2012 Minutes are attached as Exhibit 26 to the 

Third Amended Complaint; however, Uni-Ter CS submits that the terms of the February 2, 

2012 Minutes speak for themselves, refers the Court to that document for their complete and 

exact contents, and denies each and every allegation set forth in paragraph 254 that 

mischaracterizes the terms of said document. 
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59. Answering paragraph 255 of the Third Amended Complaint, Uni-Ter CS lacks

sufficient knowledge or information to form a belief as to Plaintiff’s fee arrangement with its 

attorneys.  Uni-Ter CS denies that Plaintiff is entitled to recover attorney’s fees and costs. 

FIFTH CLAIM FOR RELIEF 

(Breach of Fiduciary Duty Against U.S. RE) 

60. Answering paragraphs 257–269 of the Third Amended Complaint, Uni-Ter CS

states that the Fifth Claim for Relief is not directed at Uni-Ter CS, and, therefore, no response 

to said paragraphs is required. 

61. Uni-Ter CS denies each and every remaining allegation set forth in the Third

Amended Complaint to which a specific admission, denial or other response is not set forth 

herein, including Plaintiff’s prayers for relief. 

62. Uni-Ter CS has been forced to retain the services of attorneys and other

professionals to defend itself in connection with the Third Amended Complaint, and should be 

awarded its reasonable attorneys’ fees, costs of suit, and other expenses incurred in connection 

with this matter. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because the Third 

Amended Complaint fails to state a cause of action against Uni-Ter CS upon which relief can 

be granted. 

SECOND AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because Uni-Ter CS 

owed L&C no duties outside those explicitly set forth in the 2011 Management Agreement. 

THIRD AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because Uni-Ter CS 

has not breached any duty, contractual, fiduciary, or otherwise, owed to Plaintiff or L&C. 
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FOURTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, because Uni-Ter CS did not engage in 

any willful, fraudulent, intentional, or any other behavior resulting in a breach of any fiduciary 

duty owed to Plaintiff or L&C. 

FIFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because of a lack of 

causation.  Plaintiff has not suffered any injury or harm as a result of any action or omission of 

Uni-Ter CS. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because the alleged 

damages were the result of intervening and superseding conduct of others, including but not 

limited to L&C acting through the Board. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, by the fact that Uni-

Ter CS faithfully executed instructions provided by the Board. 

EIGHTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, by the applicable 

statute of limitations. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because L&C 

ratified Uni-Ter CS’s actions. 

TENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because any action 

taken or decision made by Uni-Ter CS was within its sound business judgment. 

ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because Uni-Ter CS 

reasonably believed in good faith that its actions were lawful, necessary and justified. 
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TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claim against Uni-Ter CS is barred, in whole or in part, because Plaintiff has 

failed to mitigate its alleged damages. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of unclean hands. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of laches. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, by the doctrine of estoppel. 

SIXTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims are barred, in whole or in part, because Plaintiff has waived its right 

to seek damages. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

Uni-Ter CS is entitled to a setoff against any damages that may be awarded to Plaintiff 

for amounts owed to Uni-Ter CS by Plaintiff. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims for damages, if valid, are reduced because Uni-Ter CS is entitled to 

recoupment for amounts owed to Uni-Ter CS by Plaintiff.  

NINETEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims may be barred by other affirmative defenses enumerated in or 

allowed under NRCP 8(c).  Uni-Ter CS hereby reserves the right to amend this list of 

Affirmative Defenses to add new defenses should discovery or investigation reveal facts 

giving rise to such defenses. 

WHEREFORE, having fully responded to the Third Amended Complaint, Uni-Ter CS 

respectfully prays as follows: 

. . . 

. . . 
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That Plaintiff take nothing by virtue of its Third Amended Complaint, that the Third 

Amended Complaint be dismissed with prejudice as it relates to Uni-Ter CS, and that the 

Court enter judgment in favor of Uni-Ter CS; 

B. For an award of reasonable attorneys’ fees and costs incurred in connection

with this litigation; and 

C. For such other and further relief as the Court deems fair and just under the

circumstances. 

DATED this 7th day of August, 2020.  

MCDONALD CARANO LLP 

By:    /s/ George F. Ogilvie III  
George F. Ogilvie III, Esq. (#3552) 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, NV 89102 

Jon M. Wilson, Esq.,  
Admitted Pro Hac Vice (Florida Bar No. 139892) 
NELSON MULLINS BROAD AND CASSEL  
2 S. Biscayne Boulevard, 21st Floor 
Miami, Florida 33131 

Attorneys for Defendants Uni-Ter Underwriting 
Management Corp., Uni-Ter Claims Services 
Corp., and U.S. RE Corporation 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 7th day of August, 2020, DEFENDANT UNI-TER 

CLAIMS SERVICES CORP.’S AMENDED ANSWER TO THIRD AMENDED 

COMPLAINT was Electronically Served to all parties of record via this Court’s electronic 

filing system to all parties listed on the E-SERVICE MASTER LIST. 

By:  /s/
An employee of McDonald Carano LLP 

Jelena Jovanovic
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ODM
George F. Ogilvie III, Esq.
Nevada Bar No. 3552
MCDONALD CARANO LLP
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102
Telephone: (702) 873-4100
Facsimile: (702) 873-9966
gogilvie@mcdonaldcarano.com

Jon M. Wilson, Esq. (Appearing Pro Hac Vice)
Kimberly Freedman, Esq. (Appearing Pro Hac Vice)
Erin Kolmansberger, Esq. (Appearing Pro Hac Vice)
NELSON MULLINS BROAD AND CASSEL

2 S. Biscayne Boulevard, 21st Floor
Miami, Florida 33131
Telephone: (305) 373-9400
Facsimile: (305) 373-9443
Jon.Wilson@nelsonmullins.com
Kimberly.Freedman@nelsonmullins.com
Erin.Kolmansberger@nelsonmullins.com

Attorneys for Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services
Corp., and U.S. RE Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR THE
STATE OF NEVADA AS RECEIVER OF
LEWIS AND CLARK LTC RISK RETENTION
GROUP, INC.,

Plaintiffs,

v.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION, DOES 1-50,
inclusive; and ROES 51-100, inclusive,

Defendants.

Case No. A-14-711535-C

Dept. No.: XXVII

ORDER DENYING PLAINTIFF’S
MOTION FOR LEAVE TO FILE
FOURTH AMENDED COMPLAINT

Electronically Filed
08/10/2020 4:56 PM
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This matter came before the Court for hearing on July 23, 2020 on Plaintiff’s Motion for

Leave to File Fourth Amended Complaint (“Motion”). Brenoch R. Wirthlin, Esq. appeared on

behalf of Plaintiff Commissioner of Insurance for the State of Nevada (“Plaintiff”); George F.

Ogilvie III, Esq., Jon N. Wilson, Esq. and Erin Kolmansberger, Esq. appeared on behalf of

Defendants Uni-Ter Underwriting Management Corp., Uni-Ter Claims Services Corp., and U.S.

RE Corporation; and Angela T. Nakamura Ochoa, Esq. appeared on behalf of Defendants Robert

Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall

and Eric Stickels.

Having considered the record and the briefs submitted in support of and in opposition to

the Motion, and having entertained the arguments of counsel, the Court finds that the Motion is

untimely; that Plaintiff unduly delayed the assertion of the new allegations and claims for relief

set forth in the proposed Fourth Amended Complaint; that granting Plaintiff leave to file the Fourth

Amended Complaint would unduly prejudice defendants; that the new defendant sought to be

added was known to Plaintiff at the time of the filing of the original Complaint; and that the

proposed new claims for relief do not relate back to the filing of the original Complaint and are,

therefore, time-barred. Based on these findings and good cause appearing therefor,

IT IS HEREBY ORDERED that Plaintiff’s Motion for Leave to File Fourth Amended

Complaint is DENIED.

DATED this ____ day of July, 2020.

NANCY L. ALLF
District Court Judge
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Approved as to Form and Content:

HUTCHISON & STEFFEN

By: /s/
Brenoch Wirthlin, Esq.
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145

Attorneys for Plaintiff Commissioner
of Insurance for the State of Nevada

LIPSON NEILSON, P.C.

By: /s/
Angela T. Nakamura Ochoa, Esq.
9900 Covington Cross Drive, Ste. 120
Las Vegas, Nevada 89144

Attorneys for Robert Chur, et al.,

Submitted By:

McDONALD CARANO LLP

By: /s/ George F. Ogilvie III
George F. Ogilvie III, Esq. (#3552)
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

Jon M. Wilson, Esq. (Admitted Pro Hac Vice)
Kimberly Freedman, Esq. (Appearing Pro Hac Vice)
Erin Kolmansberger, Esq. (Appearing Pro Hac Vice)
NELSON MULLINS BROAD AND CASSEL
2 S. Biscayne Boulevard, 21st Floor
Miami, Florida 33131

Attorneys for Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services Corp.,
and U.S. RE Corporation
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-14-711535-CCommissioner of Insurance for 
the State of Nevada as Receiver 
of Lewis and Clark, Plaintiff(s)

vs.

Robert Chur, Defendant(s)

DEPT. NO.  Department 27

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/10/2020

Adrina Harris . aharris@fclaw.com

Angela T. Nakamura Ochoa . aochoa@lipsonneilson.com

Ashley Scott-Johnson . ascott-johnson@lipsonneilson.com

Brenoch Wirthlin . bwirthli@fclaw.com

CaraMia Gerard . cgerard@mcdonaldcarano.com

George F. Ogilvie III . gogilvie@mcdonaldcarano.com

Jessica Ayala . jayala@fclaw.com

Joanna Grigoriev . jgrigoriev@ag.nv.gov

Jon M. Wilson . jwilson@broadandcassel.com

Kathy Barrett . kbarrett@mcdonaldcarano.com
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Marilyn Millam . mmillam@ag.nv.gov

Nevada Attorney General . wiznetfilings@ag.nv.gov

Paul Garcia . pgarcia@fclaw.com

Renee Rittenhouse . rrittenhouse@lipsonneilson.com

Rory Kay . rkay@mcdonaldcarano.com

Susana Nutt . snutt@lipsonneilson.com

Yusimy Bordes . ybordes@broadandcassel.com

Jelena Jovanovic . jjovanovic@mcdonaldcarano.com

Christian Orme corme@hutchlegal.com

Patricia Lee plee@hutchlegal.com

Kimberly Freedman kfreedman@broadandcassel.com

Danielle Kelley dkelley@hutchlegal.com

Karen Surowiec ksurowiec@mcdonaldcarano.com

Jonathan Wong jwong@lipsonneilson.com

Erin Kolmansberger erin.kolmansberger@nelsonmullins.com

Melissa Gomberg melissa.gomberg@nelsonmullins.com

Betsy Gould bgould@doi.nv.gov

Juan Cerezo jcerezo@lipsonneilson.com

Stuart Taylor staylor@hutchlegal.com

Heather Bennett hshepherd@hutchlegal.com

Brenoch Wirthlin bwirthlin@klnevada.com

Jon Linder jlinder@klnevada.com

S. DIanne Pomonis dpomonis@klnevada.com
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Daniel Maul dmaul@hutchlegal.com

Brenoch Wirthlin bwirthlin@hutchlegal.com

Jon Linder jlinder@hutchlegal.com
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OST
MARK A. HUTCHISON, ESQ.
Nevada Bar No. 4639
PATRICIA LEE, ESQ.
Nevada Bar No. 8287
BRENOCH R. WIRTHLIN, ESQ.
Nevada Bar No. 10282
CHRISTIAN ORME, ESQ.
Nevada Bar No. 10175
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086
E-Mail: mhutchison@hutchlegal.com

plee@hutchlegal.com
bwirthlin@hutchlegal.com
corme@hutchlegal.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR THE
STATE OF NEVADA AS RECEIVER OF
LEWIS AND CLARK LTC RISK RETENTION
GROUP, INC.

Plaintiff,
vs.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and U.S.
RE CORPORATION,; DOES 1-50, inclusive;
and ROES 51-100, INCLUSIVE,

Defendants.

CASE NO.: A-14-711535-C

DEPT. NO.: XXVII

MOTION FOR PARTIAL
RECONSIDERATION OF MOTION FOR

LEAVE TO AMEND REGARDING
DIRECTOR DEFENDANTS

Request for Hearing on OST Pending

Plaintiff, COMMISSIONER OF INSURANCE FOR THE STATE OF NEVADA AS

RECEIVER OF LEWIS AND CLARK LTC RISK RETENTION GROUP (the “Plaintiff”)1, by

1 “L&C” or the “Company.”

Case Number: A-14-711535-C

Electronically Filed
8/14/2020 10:31 AM
Steven D. Grierson
CLERK OF THE COURT
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and through its attorneys, the law firm of Hutchison & Steffen, hereby submits the following

Motion for Partial Reconsideration of Motion for Leave to Amend (“Motion to Amend”). This

Motion seeks reconsideration of the Court’s order on the Motion to Amend (“Order”) with respect

to the Director Defendants.2 This motion is brought pursuant to EDCR 2.24 and is based on the

following Memorandum of Points and Authorities, any argument the Court entertains at a hearing

on this matter, and all papers and pleadings on file herein.

DATED: August 14, 2020.

HUTCHISON & STEFFEN

By /s/ Brenoch Wirthlin, Esq.
MARK A. HUTCHISON, ESQ.
Nevada Bar No. 4639
PATRICIA LEE, ESQ.
Nevada Bar No. 8287
BRENOCH R. WIRTHLIN, ESQ.
Nevada Bar No. 10282
CHRISTIAN ORME, ESQ.
Nevada Bar No. 10175
10080 W. Alta Dr., Suite 200
Las Vegas, Nevada 89145

Attorneys for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION AND SUMMARY OF ARGUMENT

Respectfully, this Court’s decision on Plaintiff’s Motion to Amend is clearly erroneous as

justice requires the Plaintiff be allowed to amend with respect to the Directors.3

First, with respect, the Court’s finding of delay is clearly erroneous. The Plaintiff could not

have moved to amend to conform to the new Chur4 Opinion before the Chur Opinion was entered.

In fact, the Chur Opinion incorporates the Tenth Circuit’s decision in In re Zagg, which did not

2 The “Director Defendants” or “Directors” include Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert
Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric Stickels.

3 This motion does not seek reconsideration regarding the Court’s decision to deny leave to amend concerning Mr.
Piccione, or to add causes of action for aiding and abetting or deepening the insolvency as to the Uni-Ter Defendants
and U.S. RE.

4 136 Nev. Adv. Op. 7 (2020).
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even exist when Plaintiff filed its Complaint. A plaintiff cannot be expected to anticipate a change

in the law in the future which did not exist at the time of the original complaint. This Court, as

well as state and federal court in Nevada, accepted and relied on the holding in Shoen that gross

negligence was a basis for individual liability against directors. When that language was

disavowed in the Chur Opinion, Plaintiff moved to amend its complaint within 48 hours of the stay

being lifted, and within the time set by this court to file a motion to amend. It is a grave

miscarriage of justice to not even permit the Plaintiff to amend its claims against the Directors to

meet the new standard under these circumstances. Justice requires that Plaintiff, who filed its

complaint without the benefit of the Chur or Zagg opinions, be permitted to amend as to the

Directors.

Second, the finding that the Motion to Amend was untimely is clearly erroneous. This

Court provided a scheduling order which set a deadline for all parties to move to amend. In the

Court’s Order Granting Plaintiff’s Motion for Clarification (“Clarification Order”) the Court

expressly stated that “the parties shall have to and including July 2, 2020, in order to move to

amend pleadings.” The Plaintiff filed its Motion to Amend on July 2, 2020, within the deadline set

by this Court. For the Court to then determine that the Motion to Amend was untimely is very

unfair and unjust. A party should be able to rely on the Court’s scheduling order, and when a court

says a party has until a particular date to move to amend, filing the requisite motion by that date

should necessarily mean the motion is timely. In addition, any finding of delay or untimeliness is

erroneous as Plaintiff filed its Motion to Lift the Stay on July 2, 2019, to move this matter forward.

This Court denied it. It is unfair and unjust for Plaintiff’s motion to lift the stay and proceed to be

denied, then for delay to be found. Accordingly, Plaintiff respectfully requests this Court

reconsider its decision on the Motion to Amend as to the Directors.

II. APPLICABLE STANDARD

“A district court may reconsider a previously decided issue if substantially different

evidence is subsequently introduced or the decision is clearly erroneous.” Masonry & Tile

Contractors Ass'n of S. Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d 486,

489 (1997). A decision may be determined to be clearly erroneous based on clarifying case law.
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Masonry & Tile Contractors Ass'n of S. Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741,

941 P.2d 486, 489 (1997) (“Judge Breen rested his reconsideration of Judge Handelsman's

arbitrability analysis on the basis that it was ‘clearly erroneous,’ particularly in light of what he

considered to be new clarifying case law.”)

III. ARGUMENT

A. Plaintiff could not have moved to amend under the Chur/Zagg standard until
the Chur Opinion was handed down.

Respectfully, the Court’s finding of delay is clearly erroneous. The Plaintiff could not have

moved to amend to conform to the Chur Opinion before the Chur Opinion was entered. In fact, the

Chur Opinion incorporates the Tenth Circuit’s decision in In re Zagg, which did not even exist

when Plaintiff filed its Complaint. A plaintiff cannot be expected to anticipate a change in the law

in the future which did not exist at the time of the original complaint. This Court, as well as state

and federal court in Nevada, accepted the holding in Shoen that gross negligence was a basis for

individual liability against directors.5 In fact, in addition to denying prior motions to amend – see

orders dated February 25, 2016 and October 10, 20166 – this Court expressly relied on Shoen in

denying the Directors’ Motion for Judgment on the Pleadings and expressly noted Shoen was the

controlling case law:

IT IS HEREBY ORDERED that the Director Defendants’ Motionf or Judgment on
the Pleadings pursuant to NRCP 12(c) is DENIED. The Court finds the Motion
deals with the same issue the Court addressed in 2016. And while the Court
recognizes that NRS 78.138 was amended in 2017, the Court believes that Shoen
v. SAC Holding Corp., 122 Nev. 621, 137 P.3d 1171 (2006) is still the controlling
law regarding Directors’ personal liability, even with the additional case law that
has come down from the Nevada Supreme Court in 2017, including Wynn Resorts
v. Eighth Judicial District Court, 399 P.3d 334 (Nev. 2017).

5 See, without limitation, FDIC v. Jacobs, No. 3:13-cv-00084-RCJ-VPC, 2014 WL 5822873, at *2, *4 (D. Nev.
2014); FDIC v. Johnson, No. 2:12-CV-209-KJD-PAL, 2014 WL 5324057, at *3 (D. Nev. 2014); FDIC v. Jones, No.
2:13-cv-168-JAD-GWF, 2014 WL 4699511, at *9 (D. Nev. 2014); FDIC v. Delaney, No. 2:13-CV-924- JCM (VCF),
2014 WL 3002005, at *2 (D. Nev. 2014), Jacobi v. Ergen, No. 2:12-cv-2075-JAD-GWF, 2015 WL 1442223, at *4 (D.
Nev. 2015).

6 Plaintiff requests the Court take judicial notice of its docket pursuant to NRS §§ 47.130-47.170.
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See Order Denying Director Defendants’ Motion for Judgment on the Pleadings dated November

2, 2018, Exhibit 1 hereto, at p. 2; see also Transcript from October 11, 2018 hearing (filed

10/19/18), at 20:19-21:8, included in Exhibit 1 (same). Further, in denying the Directors’ motion

for reconsideration on February 11, 2019, the Court specifically found as follows:

COURT FURTHER FINDS after review that Plaintiff’s Third Amended Complaint
has pleaded sufficient facts to rebut the business judgment rule and to state a cause
of action for a breach of the fiduciary duty of care pursuant to Jacobi v. Ergen and
F.D.I.C. v. Jacobs.

See Decision and Order (filed February 11, 2019) at p. 3. The Court in Jacobi v. Ergen held “[a]

director's misconduct must rise at least to the level of gross negligence to state a breach-of-the-

fiduciary-duty-of-due-care claim, or involve ‘intentional misconduct, fraud, or a knowing violation

of the law,’ to state a duty-of-loyalty claim…” Jacobi v. Ergen, 2015 WL 1442223, at *4 (D. Nev.

Mar. 30, 2015). The Court in F.D.I.C. v. Jacobs held that the business judgment rule “does not

protect the gross negligence of uninformed directors and officers.” Fed. Deposit Ins. Corp. v.

Jones, 2014 WL 4699511, at *10 (D. Nev. Sept. 19, 2014). Up until the issuance of the Chur

Opinion, this was the law in Nevada as multiple courts had recognized, and on which this Court

and Plaintiff justifiably relied.

In fact, Chur sets forth a new standard for determining the definition of “intentional” and

“knowing” for determining whether a director’s or officer’s act or failure to act constitutes a breach

of fiduciary duties. See Chur, 136 Nev. Adv. Op. at 11 (“We agree with and adopt the Tenth

Circuit’s definition of ‘intentional’ and ‘knowing,’ as enunciated in Zagg, for determining whether

a ‘director’s or officer’s act or failure to act constituted a breach of his or her fiduciary duties…”

The decision in Zagg was not even handed down until 2016. See In re Zagg Inc., S’holder

Derivative Action, 826 F.3d 1222, 1232 (10th Cir. 2016). Plaintiff filed its complaint in December,

2014. It is logically impossible for Plaintiff to have met the Zagg standard, adopted in Chur, at the

time it filed its complaint.

When the Nevada Supreme Court disavowed the language in Shoen – which it did not do

until the Chur Opinion in early 2020 – Plaintiff moved to amend its complaint within 48 hours of

the stay being lifted, and within the time set by this court to file a motion to amend. It is a grave
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miscarriage of justice to not even permit the Plaintiff to amend its claims against the Directors to

meet the new standard under these circumstances.

Numerous other courts facing this situation, including the Ninth Circuit, have held that

when underlying law is changed, it is only fair and just to permit amendment. For example, in

Moss v. U.S. Secret Serv., 572 F.3d 962 (9th Cir. 2009), the Court held as follows:

Plaintiffs contend that, if the Supreme Court's intervening decisions
altered pleading standards in a meaningful way, and their complaint is found
deficient under those standards, they should be granted leave to amend. Courts
are free to grant a party leave to amend whenever “justice so requires,”
Fed.R.Civ.P. 15(a)(2), and requests for leave should be granted with “extreme
liberality.” … “ ‘Dismissal without leave to amend is improper unless it is clear,
upon de novo review, that the complaint could not be saved by any
amendment.’ ” Gompper v. VISX, Inc., 298 F.3d 893, 898 (9th Cir.2002) (quoting
Polich v. Burlington N., Inc., 942 F.2d 1467, 1472 (9th Cir.1991)).

We agree with Plaintiffs that they should be granted leave to amend. Prior to
Twombly, a complaint would not be found deficient if it alleged a set of facts
consistent with a claim entitling the plaintiff to relief. … Under the Court's latest
pleadings cases, however, the facts alleged in a complaint must state a claim that is
plausible on its face. As many have noted, this is a significant change, with broad-
reaching implications. … Having initiated the present lawsuit without the
benefit of the Court's latest pronouncements on pleadings, Plaintiffs deserve a
chance to supplement their complaint with factual content in the manner that
Twombly and Iqbal require.

Id., 572 F.3d 962 at 972 (internal citations omitted) (emphasis added); see also Darney v. Dragon

Prod. Co., LLC, 266 F.R.D. 23 (D. Me. 2010) (“Maine court's recent change in law relating to strict

liability claims arising from blasting activity constituted good cause to allow homeowners leave to

amend complaint to add such a claim against operator of a cement-manufacturing plant near their

home, even though leave was not sought until well after the scheduling order deadlines for

amendment of the pleadings and designation of experts, beyond the close of the discovery period,

and months after rulings on summary judgment issues”); Gregory v. Harris-Teeter Supermarkets,

Inc., 728 F. Supp. 1259 (W.D.N.C. 1990) (Civil rights plaintiff's motion to amend complaint and

second motion to amend complaint would be granted where each motion was filed immediately

after an apparent change in the law occurring after plaintiff had filed his complaint.).
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Here, there was no way for the Federal courts, this Court, or Plaintiff to know of the Chur

Opinion, the disavowal of Shoen, or the adoption of the new Zagg standard, until the Chur Opinion

was issued. To deny even the ability to amend in this case with respect to the Directors after the

Chur Opinion is to hold Plaintiff to a standard of anticipating what neither this Court, nor other

courts in Nevada could have anticipated. Just as the plaintiffs in the above cases, Plaintiff herein

“initiated the present lawsuit without the benefit” of the Chur Opinion, and just as to the plaintiffs

in the above cases, Plaintiff herein deserves a chance to amend its complaint with factual content in

the manner that the Chur and adopted Zagg opinions require.

Moreover, any claim of prejudice by the Directors is meritless. This court denied the

Directors’ motions to dismiss beginning February 25, 2016. The Directors could have filed their

writ any time after that if they chose to. They did not. They delayed for over three (3) years and

did not file their writ petition until March 13, 2019. Any prejudice is of the Directors’ own

making, and should not form the basis for denial of the Motion to Amend. See Jacobs v.

McCloskey & Co., 40 F.R.D. 486, 488 (E.D. Pa. 1966) (“To the extent that the complaining party

causes the prejudice, it is not, in the judgment of this Court, ‘undue’ within the meaning of the

rule.”).7 Accordingly, Plaintiff respectfully submits the Court’s decision on the Motion to Amend

should be reconsidered with respect to the Directors.

B. The Motion to Amend was timely filed within the deadline set by this Court.

The Court’s operative scheduling order entered January 29, 2019 (“Operative Scheduling

Order”), attached hereto as Exhibit 2, provided that the deadline to move to amend or add parties

was March 15, 2019. See Exhibit 2 hereto, at p. 2. However, on March 13, 2019, the Directors

filed their Petition for Writ of Mandamus (“Directors’ Writ”) with the Nevada Supreme Court.

The Directors could have filed a writ petition at any time, but chose instead to wait until March 13,

2019, despite their numerous motions to dismiss having been denied beginning in early 2016.

7 Moreover, the Directors have admitted that the Fourth Amended Complaint is “not based on new facts.” See
opposition filed by Director Defendants at p. 3, ll. 8-11.
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On March 14, 2019, the Directors’ Motion for Stay was heard and the stay requested by

the Directors (“Stay”) was granted by this Court. At that time, one judicial day remained for the

parties to move to amend. The notice in lieu of remittitur with respect to the Chur petition

proceedings was not issued until June 16, 2020. In the Court’s Clarification Order, the Court

expressly stated that “the parties shall have to and including July 2, 2020, in order to move to

amend pleadings.” The Court lifted the Stay on July 1, 2020, and Plaintiff filed its Motion to

Amend on July 2, 2020, within the deadline set by this Court and the one day remaining under the

Operative Scheduling Order. Other parties also filed a motion to amend on the same day, which

this Court did not find to be untimely. It is unjust and unfair for a party to move to amend within

the time frame set by a court, only to have the court then determine the motion to be untimely.

Moreover, Plaintiff tried to move this case forward and moved to lift the Stay on July 2,

2019. This Court denied the Plaintiff’s motion. Respectfully, it is unfair and clearly erroneous for

the Plaintiff’s motion to lift the Stay and move the case forward to be denied, then to have a finding

of delay.8

IV. CONCLUSION

For all these reasons, Plaintiff respectfully requests that the Court reconsider its decision on

the Motion for Leave to File Fourth Amended Complaint as to the Director Defendants, permit the

filing of the Fourth Amended Complaint as it relates to the Directors, and grant such other and

///

///

///

///

///

8 It bears noting that it was Directors’ counsel who proposed a “global mediation” (Exhibit 3), then postponed it
multiple times (Exhibits 4 and 5), then unilaterally withdrew from the mediation (Exhibit 6). Subsequently, the
Directors spent nearly another year filing multiple motions to dismiss (see the Directors’ motions to
dismiss/supplements filed October 11, 2015, April 18, 2016, July 18, 2016, and September 9, 2016), finally answering
the third amended complaint on October 21, 2016.
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further relief as the Court deems appropriate.

DATED: August 14, 2020.

HUTCHISON & STEFFEN

By /s/ Brenoch Wirthlin, Esq.
MARK A. HUTCHISON, ESQ.
PATRICIA LEE, ESQ.
BRENOCH R. WIRTHLIN, ESQ.
CHRISTIAN ORME, ESQ.
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I certify that I am an employee of Hutchison & Steffen, and that on this date, I served the

foregoing MOTION FOR PARTIAL RECONSIDERATION ON MOTION FOR LEAVE

TO AMEND REGARDING DIRECTOR DEFENDANTS on the parties set forth below by

legally serving via Odyssey electronic service as follows:

Joseph P. Garin, Esq.
Angela Ochoa, Esq.
Lipson, Neilson, Cole, Seltzer & Garin, P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144
Attorneys for Director Defendants

George Oglive, III
McDonald Carano LLP
2300 W. Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102
Attorneys for Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services Corp.,
and U.S. RE Corporation

Jon M. Wilson
Kimberly Freedman
Broad and Cassel
2 South Biscayne Blvd., 21st Floor
Miami Florida 33131
Attorneys for Defendants Uni-Ter Underwriting
Management Corp., Uni-Ter Claims Services Corp.,

DATED August 14, 2020.

/s/ Danielle Kelley
An Employee of Hutchison & Steffen
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LIPSON NEILSON P.C. 
JOSEPH P. GARIN, ESQ. 
Nevada Bar No. 6653 
ANGELA T. NAKAMURA OCHOA, ESQ.  
Nevada Bar No. 10164 
JONATHAN K. WONG, ESQ. 
Nevada Bar No. 13621 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
(702) 382-1500 - Telephone 
(702) 382-1512 - Facsimile 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
jwong@lipsonneilson.com 
 
 
Attorneys for Defendants/Third-Party  
Plaintiffs Robert Chur, Steve Fogg,  
Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

COMMISSIONER OF INSURANCE FOR 
THE STATE OF NEVADA AS RECEIVER 
OF LEWIS AND CLARK LTC RISK 
RETENTION GROUP, INC.,  
 
               Plaintiff, 
 
vs. 
 
ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT 
CORP., UNI-TER CLAIMS SERVICES 
CORP., and U.S. RE CORPORATION; 
DOES 1-50, inclusive; and ROES 51-100, 
inclusive,  
 
                    Defendants.  

 

 

CASE NO.: A-14-711535-C 
 
DEPT. NO.: 27 
 
DEFENDANTS ROBERT CHUR, STEVE 
FOGG, MARK GARBER, CAROL 
HARTER, ROBERT HURLBUT, 
BARBARA LUMPKIN, JEFF 
MARSHALL, AND ERIC STICKELS’ 
OPPOSITION TO THE MOTION FOR 
RECONSIDERATION DENYING THE 
MOTION FOR LEAVE TO FILE FOURTH 
AMENDED COMPLAINT  
 
Date of Hearing:  August 26, 2020 
 
Time of Hearing:  9:00 a.m. 

  
 Defendants Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert 

Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels (collectively “Directors”) by 

and through their counsel, Lipson Neilson P.C. hereby file their Opposition to the Motion 

for Reconsideration Denying the Motion for Leave to File Fourth Amended Complaint.    

Case Number: A-14-711535-C

Electronically Filed
8/24/2020 3:17 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

For five years, the Commissioner of Insurance for the State of Nevada as 

Receiver of Lewis and Clark LTD Risk Retention Group, Inc. (hereinafter “the 

Commissioner” or “Plaintiff”) pursued claims against the Directors that fail as a matter of 

law.  This Court properly denied Plaintiff’s motion for leave to file a proposed Fourth 

Amended Complaint.  Now Plaintiff urges this Court to reconsider that denial, in yet 

another faulty motion.   

The Chur decision did specifically reject the dicta in Shoen upon which Plaintiff 

based her gross negligence claims.  But what Plaintiff still seems not to grasp is that 

dicta is not law.  Chur did not suddenly invalidate gross negligence claims against 

Nevada directors.  As Chur carefully explains, the Shoen dicta was never the law in the 

first place.  In essence, Plaintiff has it exactly backwards.  What the Nevada Supreme 

Court did in Chur is decline Plaintiff’s invitation to convert Shoen’s dicta into law.  Gross 

negligence was not actionable then, and is not actionable now.  Only a contrary holding 

in Chur would have been “new.” 

To compound the error, Plaintiff also offers the bizarre excuse that prior to Chur, 

she could not have alleged that the Directors knowingly violated the law.  This is pure 

fiction.  “Could not” and “chose not to” are two different things.  Chur confirmed that 

Nevada directors cannot be personally liable for gross negligence.  Nothing was 

stopping Plaintiff from years ago accusing the Directors of knowingly violating the law, if 

that is what Plaintiff believed happened.  Tellingly, Plaintiff churned through four 

different operative complaints and mountains of discovery in this case without even a 

hint of such allegations.   

It was not the absence of Chur that kept Plaintiff from alleging a knowing violation 

of the law; it was the existence of Chur that forced her hand.  With gross negligence off 

the table, Plaintiff went looking for another option and suddenly found intentional 

misconduct where, for five years of litigation and four operative complaints, there was 
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only negligence.  Plaintiff admits as much in her Motion.  If Plaintiff wanted to accuse 

the Directors of intentional conduct and litigate that case, the time to do so has long 

since passed.  Choices have consequences and the Directors are entitled to judgment. 

The Court got it right the first time when it denied Plaintiff’s Motion for Leave to 

Amend.  Respectfully, this Court should likewise deny Plaintiff’s Motion for 

Reconsideration and issue the Findings of Facts and Conclusions of law previously 

submitted to the Court, and further find that Plaintiff’s proposed Fourth Amended 

Complaint as against the Directors is futile. 

II. THE COURT MUST DENY THE DEFICIENT MOTIONFOR 

RECONSIDERATION 

"Only in very rare instances in which new issues of fact or law are raised 

supporting a ruling contrary to the ruling already reached should a motion for rehearing 

be granted." Moore v. Las Vegas (1976) 92 Nev. 402,405. Further, points and 

contentions not raised in the first instance cannot be raised on rehearing. Carmar Drive 

Tr. v. Bank of Am., N.A. (2016) 2016 Nev. Unpub. Lexis 1098, *2, citing Achrem v. 

Expressway Plaza, Ltd., 112 Nev. 737, 742 (1996); See also Chowdhry v. NLVH, Inc. 

(1995) 111 Nev. 560, 562 (explaining that failure to make arguments in the first instance 

constitutes waiver). 

Plaintiff offers no new facts or law in support of its Motion for Reconsideration.  

The case law cited in this instant Motion was available to Plaintiff at the initial briefing on 

the Motion for Leave to Amend and was not initially raised.  Plaintiff offers no evidence 

to refute the Directors prejudice.  Rather, incredulously, Plaintiff argues that the 

Directors caused themselves to be prejudiced by not filing a Writ as early as 2016. 

/// 

/// 

/// 

/// 
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III. THE COMMISSIONER HAS PROCEEDED IN BAD FAITH 

A. It is bad faith to Continue to Represent that Chur established new Law. 

Respectfully, this Court committed judicial error when it relied on dicta set forth in 

Shoen and other non-precedential cases for the proposition that a plaintiff need only 

allege gross negligence to maintain a claim against a Nevada director.  “Dicta is not 

controlling. A statement in a case is dictum when it is ‘unnecessary to a determination of 

the questions involved.’” Argentena Consol. Mining Co. v. Jolley Urga Wirth Woodbury 

& Standish, 125 Nev. 527, 536, 216 P.3d 779, 785 (2009) (internal citations omitted.)    

The Nevada Supreme Court confirmed the Directors’ contention that Shoen was 

nothing more than dicta.  Chur v. Eighth Jud. Dist. Ct. of Nev., 458 P.3d 336, 340 

(2020).  The Directors correctly argued that the plain language of NRS 78.138 

controlled.  From time to time, judicial error may occur, but it does not excuse a party’s 

contribution to that error.  As set forth in the pleadings on file in this case, Plaintiff 

consistently presented to this Court cases of no precedential value.    

Citing Moss v. U.S. Secret Serv., 572 F.3d 962, 972 (9th Cir. 2009), Plaintiff 

contends that where a higher court’s decision alters the pleading standard in a 

meaningful way, the plaintiff should be granted leave to amend.  This case however, is 

not analogous.   

Unlike Moss, Plaintiff is not simply asking for the ability to meet the “plausibility” 

standard of pleading facts for a case in its infancy.  For years, Plaintiff contended that 

gross negligence was the applicable standard to a finding of liability; Directors 

contended otherwise.  In fact, so convinced was Plaintiff, that it did not once utter the 

words “violation of the law,” let alone, a “knowing violation of the law,” in any prior 

/// 

/// 
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versions of its complaint.1  Plaintiff entitled the sole cause of action against Directors as 

“GROSS NEGLIGENCE,” so no party could ever be confused of what Plaintiff was 

alleging.  Moreover, in discovery, Plaintiff never once stated that Directors, “knowingly 

violated the law,” or referred to any statutes that the Directors violated.   

It is understandable for a court to grant leave to amend when substantive 

changes in the law have occurred, for which the party could not foresee.  But that is not 

what happened here.  Although In re Zagg Inc. v. S’holder Derivative Action, 862 F.3d 

1222 (10th Cir. 2016), was issued after the commencement of this case, the Nevada 

Supreme Court’s reliance on Zagg was only for the purpose of setting forth the scienter 

necessary in pleading “knowing violation of the law.”2  Here, Plaintiff never once posited 

that the Directors knowingly violated the law.  Rather, Plaintiff made the strategic choice 

to pursue a lesser standard of liability, hoping that would suffice.3   

It is disingenuous for Plaintiff to claim it could not have possibly alleged claims of 

“intentional misconduct, fraud or knowing violation of the law” before the Nevada 

Supreme Court’s decision of Chur in February of 2020, when the Commissioner of 

Insurance has sued Nevada directors for breach of fiduciary duties arising out of 

“intentional misconduct, fraud or knowing violations of law,” even before then.  As this 

Court is aware, on August 25, 2017, the Commissioner of Insurance filed a complaint in 

this district against other directors and officers, alleging that they breached their duty of 

 
1 See Complaint, First Amended Complaint, Second Amended Complaint and Third Amended 
Complaint, on file herein. 

2 Chur, at 341.   

3 Plaintiff so boldly contended that gross negligence was the standard, that Plaintiff filed a 
Motion for Partial Summary Judgment against the Directors for gross negligence!   See 
September 12, 2018 Plaintiff’s Opposition to the Motion for Judgment on the Pleadings and 
Countermotion for Summary Judgment. 
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care arising out of “intentional misconduct, fraud or knowing violation of the law”.  

Exhibit A, e.g. ¶ 10, 279, 289, 693.     

Plaintiff is asking the Court to rewrite history when it says that Shoen stood for 

the proposition that gross negligence was an acceptable cause of action against officers 

and directors.  Plaintiff is asking the Court to ignore four operative complaints in this 

case that never once uttered the words, “intentional misconduct, fraud or knowing 

violation of law.”  The Commissioner is asking to change the game; add that the 

Directors “knowingly violated the law,” in support of a claim for “BREACH OF 

FIDUCIARY DUTY” where none was ever pled before, and to do so eight years after the 

last possible violation of law.  These are nothing more than strained attempts to 

resuscitate a dead case and the Court should deny this instant Motion. 

B. Plaintiff did not Timely File for Leave to Amend Under Rule 15 

In a nutshell, Plaintiff argues, without any supporting case law, that because it 

filed the Motion for Leave to Amend on the last day allowed under the NRCP 16.1 

Scheduling Order, the Court is required to grant leave to amend.   

This is absurd.  To grant a motion for leave to amend just because it was filed on 

the last day of the scheduling order would render NRCP 15(a)(2) nugatory.  The Ninth 

Circuit is instructive in this regard, even though Nevada Rule of Civil Procedure 15(a) 

makes it optional for the court to grant leave, with the word “should” instead of its 

Federal counterpart, which states “shall.”4   

In AmerisourceBergen Corp. v. Dialysist West, Inc., 465 F.3d 946, 951-952 (9th 

Cir. 2006), the court was asked whether it was an abuse of discretion to deny a motion 

for leave to amend pleadings that was filed before the deadline to amend pursuant to a 

 
4 See FRCP 15(a)(2) 
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scheduling order.  The court held that “in assessing timeliness, we do not merely ask 

whether a motion was filed within the period of time allotted by the district court in a 

Rule 16 scheduling order.  Rather in evaluating undue delay, we also inquire ‘whether 

the moving party knew or should have known the facts and theories raised by the 

amendment in the original pleading.’”  Id., at 953 (internal citations omitted).  The court 

held that the moving party’s 15-month delay from when it first discovered the possibility 

of the theory for leave to amend and the 8 months left in discovery, was sufficient to 

deny leave to amend.   Id.  The court found that if leave to amend was granted, it would 

require ‘the parties to scramble and attempt to ascertain” the facts that “would have 

unfairly imposed potentially high, additional litigation costs on [non-moving party] that 

could have easily been avoided had [moving party] pursued” the theory in the original 

complaint.  Id.   

Here, NRS 78.138 plainly always stated the need for a breach of fiduciary duty 

claim to be supported by “intentional misconduct, fraud or knowing violation of the law,” 

and to the extent a violation of the law actually occurred, the Plaintiff should have been 

aware of it as early as 2012, when the last possible act could have occurred.  At the 

very least, Plaintiff should have been aware of it in 2014 when it was given control of all 

of Lewis & Clark documents pursuant to the Order of Liquidation.  For Plaintiff to seek 

amendment six to eight years after the fact is an undue delay.  

Further, upon information and belief discovery is set to close in less than three 

months.  Although no revised scheduling order has been issued concerning the close of 

discovery, Plaintiff previously moved for the Court to issue an order closing discovery on 

October 19, 2020.5  Thus, at the time of the hearing on Plaintiff’s Motion for Leave to 

 
5 See Plaintiff’s Motion for Preferential Trial Setting on OST, filed on June 24, 2020, P. 17.   
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Amend, Plaintiff was asking this Court to require Directors to defend against a newly 

pled theory, which would alter their affirmative defenses with less than three months left 

for discovery.   

With Plaintiff having never previously identifying any knowing violations of the 

law, if Plaintiff was granted leave to amend, the Directors would have to scramble and 

engage in a herculean effort to complete discovery.  Directors would in the span of three 

months need to 1) complete the depositions previously anticipated of Uniter former 

employees, 2) retake depositions of individuals, including the Plaintiff regarding the 

facts that support its claims for a knowing violation of law, 3) take the deposition of all of 

Lewis & Clark’s former attorneys, 4) take the deposition of numerous Division of 

Insurance employees and former employees about whether in fact they believed there 

to be knowing violations of the law, and 4) make expert disclosures.  All the while, the 

effects of time have weathered individual’s memories and access to relevant documents 

and left witnesses unavailable because they are either deceased or retired.6   

Indeed, under the AmerisourceBergen analysis, Plaintiff’s Motion for Leave to 

Amend was untimely and prejudicial to the Directors. 

C. Plaintiff Incredulously Claims that the Directors Caused Themselves to 
be Prejudiced.    

 
In an apparent last act of desperation, Plaintiff argues that any prejudice to the 

Directors is self-inflicted because they did not file a Writ Petition sooner.  This argument 

is completely meritless. 

/// 

/// 

 
6 See Deposition of Robert Greer and Connie Akridge, attached to the Directors’ Opposition to 
the Motion for Leave to Amend.   
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First, the granting of a writ petition is extraordinary and rarely done.7  Second, the 

Nevada Supreme Court has already rejected the notion that the Directors unreasonably 

delayed in the filing of their writ petition.8  The Directors had no obligation to make sure 

the Plaintiff properly stated her case.  It is the plaintiff’s burden to establish its own 

claims and damages.   

In Jacobs v. McCloskey & Co., 40 F.R.D. 486, 487, 1966 U.S. Dist. LEXIS 10664 

(E.D. Pa. 1966), a defendant sought to amend its pleadings, to identify that it was not 

the defendant that the plaintiff claimed caused him to be injured.  The plaintiff claimed 

he would be prejudiced because he had not actually identified the correct defendant in 

his complaint and the statute of limitations had passed.  Jacobs, 40 F.R.D. at 488, 1966 

U.S. Dist. LEXIS at 2-3. The plaintiff asked that he be allowed to amend his complaint to 

allege the correct defendant.  Jacobs, 40 F.R.D. at 489, 1966 U.S. Dist. LEXIS at 5.  In 

response, the Pennsylvania district court granted the defendant leave to amend its 

answer and denied plaintiff’s motion to substitute the real defendant.  The court 

recognized that it is the plaintiff’s burden to correctly identify the defendant and that it 

was the plaintiff’s fault for not leaving himself more time to amend.  Further, to grant 

leave to amend to add a new defendant would cause prejudice to the incoming 

defendant who would be deprived of the statute of limitations defense.     

Jacobs reiterates what we all know to be true.  It is the burden of the plaintiff to 

move a case forward and motions for leave to amend against a defendant are guided by 

principles of due process.  For years, the Directors demanded their due process rights 

 
7 Chur, at 339 (“we generally decline to entertain writ petitions challenging the denial of a motion 
to dismiss.  This rule applies equally to orders denying a motion for judgment on the pleadings, 
as we consider them under the same standard as motions to dismiss.”). 

8 See Plaintiff’s Answering Brief, attached hereto as Exhibit B, P 4. 
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be respected; that they be apprised of what they have done wrong, asking for 

justification for the claims made against them via written discovery and deposition 

testimony.  And yet, Plaintiff said nothing.  Not once were the Directors apprised of so-

called “knowing violations of law” in pleadings or discovery.9   

Further, the Directors did not cause prejudice by exploring an early mediation.  

Seeking early resolution of a case is consistent with the Nevada Rules of Civil 

Procedure, and certainly not something that should be punished.10  It is the 

Commissioner’s fault for not acting timely; not reasonably reviewing the facts11; not 

reasonably understanding the case; not reasonably interpreting the law; not reasonably 

and timely moving its case forward, and not accepting the Directors’ reasonable offers 

to settle.12   

As stated, many times over now, Plaintiff has had months since the Nevada 

Supreme Court issued Chur in February 2020 to prepare the motion for leave to amend 

and proposed amended complaint, and yet, once again to their prejudice, the Directors 

must defend against Plaintiff’s belated arguments. 

///   

 
9 See November 30, 2017 Amended Responses to Interrogatories; June 7, 2018 Responses to 
Second Set of Interrogatories; May 31, 2018 Responses to Request for Production of 
Documents, attached to Director’s Opposition to the Motion for Leave to Amend.   
 

10 See NRCP 1 “the court and the parties to secure the just, speedy, and inexpensive 
determination of every action and proceeding;” NRCP 16.1 “at each conference, the parties 
must do the following: (1) consider the nature and basis of their claims and defenses; (ii) 
consider the possibilities for a prompt settlement or resolution of the case…” 

11 See Appendix to Defendant Uniter’s Response in Opposition to the Motion for Leave to 
Amend, filed on July 17, 2020, in which Judge Gonzales discusses Plaintiff’s lack of diligence in 
pursuing a document request against the Uniter Defendants.   

12 Directors have an unbeaten Offer of Judgment that they intend to proceed upon pursuant to 
NRCP 68.   
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The record was clear that Chur is not new law.  The “knowing violations of law” 

that Plaintiff complains about were well within their knowledge for over eight years, and 

ONLY NOW, do they place them at issue.  To grant Plaintiff leave to amend at this point 

in the case, would be a miscarriage of justice.    

D. The Court Correctly Exercised its Broad Discretion to Deny Plaintiff 
from Leave to Amend to File a Fourth Amended Complaint 
 

Whether to allow amendment to a pleading resides within the sound discretion of 

the trial court. Kantor v. Kantor, 116 Nev. 886, 891, 8 P.3d 825, 828 (2000).  Where a 

plaintiff has previously amended her complaint, the discretion to deny further 

amendment is “particularly broad.” Cafasso v. Gen. Dynamics C4 Sys., 637 F.3d 1047, 

1058 (9th Cir. 2011).  Denial of a motion for leave to amend is appropriate where the 

amendment “(1) prejudices the opposing party; (2) is sought in bad faith; (3) produces 

an undue delay in litigation; or is (4) futile.”  AmerisourceBergen corp. v. Dialysist West, 

Inc., 465 F.3d 946, 951 (2006).   

Plaintiff has already filed four complaints in this case.  As set forth in the 

Directors’ Opposition to the Motion for Leave to Amend, the Directors arduously believe 

the Commissioner has acted in bad faith and the proposed Fourth Amended Complaint 

is futile.  Plaintiff’s instant motion and the arguments contained therein show a complete 

lack of understanding of its duty as a plaintiff to be forthcoming in the litigation process 

with all facts and circumstances regarding the claims.  Plaintiff cannot have it both 

ways.  The Directors either violated the law and Plaintiff should have alleged these facts 

in 2014 when the Complaint was initially filed or Plaintiff truly believed gross negligence 

to be the standard for director liability, in which it still had an obligation to set forth all 

statutes that the Directors allegedly violated in response to discovery.  Neither of these 

events occurred, showing Plaintiff is either now bringing a suit they know to be 

unmeritorious or committed serious discovery abuses, for which there is no remedy at 

this stage in the case.  Respectfully, Directors request this Court revisit the Directors 
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brief in Opposition to the Motion for Leave to Amend regarding Plaintiff’s bad faith 

conduct and futile claims.    

IV. CONCLUSION 

As set forth above, the Court has wide discretion when it comes to reviewing a 

previously amended complaint.  Plaintiff continues to proffer a narrative that has been 

shut down by the Nevada Supreme Court.  Shoen was only dicta and it was the 

Commissioner’s folly in misleading this Court to deny the Directors’ motions to dismiss 

based on dicta and cases with no precedence.  Plaintiff strategically and purposely 

chose not to allege “intentional misconduct, fraud or a knowing violation of law,” and not 

respond to reasonable discovery and must now live with those strategic decisions.  With 

three months left in discovery, the fact that the alleged misconduct took place over eight 

years ago, and witnesses are now unavailable, a cramdown of discovery at this point is 

inherently prejudicial to the Directors.   

Based thereon, the Court should deny the Motion for Reconsideration. 

 

 Dated this 24th day of August, 2020. 

      LIPSON NEILSON P.C. 

 /s/ Angela Ochoa  
By:        

Joseph P. Garin, Esq. (6653) 
Angela T. Nakamura Ochoa, Esq. (10164) 
9900 Covington Cross Dr., Suite 120 
Las Vegas, NV  89144 
jgarin@lipsonneilson.com 
aochoa@lipsonneilson.com 
jwong@lipsonneilson.com 
 
Attorneys for Defendants/Third-Party  
Plaintiffs Robert Chur, Steve Fogg,  
Mark Garber, Carol Harter,  
Robert Hurlbut, Barbara Lumpkin,  
Jeff Marshall, and Eric Stickels 
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following Odyssey E-File & Serve registrants: 

 
 

      /s/ Juan Cerezo  
      ________________________________________ 
      An employee of LIPSON NEILSON P.C. 
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    Nevada Attorney General    wiznetfilings@ag.nv.gov     

        

Nelson Mullins    

    Contact Email  

    Jon M. Wilson   jon.wilson@nelsonmullins..com    

    Kimberly Freedman    kimberly.freedman@nelsonmullins.com    

        

Hutchison & Steffen    

    Contact Email  

    Christian M. Orme

Jon Linder                     
  corme@hutchlegal.com
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