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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 

  
I. INTRODUCTION 

Put simply, David has failed to meet his burden of producing prima evidence demonstrating 

he has a “probability of prevailing on” his claims and, in any event, has failed to plead viable claims 

against Sarah.  In fact, David does not even attempt to dispute that his claims are unripe or that his 

conspiracy to defraud claim fails as a matter of law because it is based on an alleged term (the 

survivor benefits) that is contradicted by the unambiguous terms of the Divorce Decree.  As 

detailed below, even as to the issues David attempts to address in his Opposition, he fails to 

demonstrate that he has viable claims for relief.  This Court should grant the Motion in its entirety. 

RIS (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

 

DAVID JOHN ROSE, an individual, 
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 
Dept. No. 11  
DEFENDANT SARAH JANEEN ROSE’S 

REPLY IN SUPPORT OF HER SPECIAL 

MOTION TO DISMISS PURSUANT TO NRS 

41.660 (ANTI-SLAPP), OR, IN THE 

ALTERNATIVE, MOTION TO DISMISS 

PURSUANT TO NRCP 12(b)(1) and 
NRCP 12(b)(5)  
Date of Hearing: August 11, 2020 
Time of Hearing: 9:00 a.m. 

Case Number: A-20-815750-C

Electronically Filed
8/4/2020 4:52 PM
Steven D. Grierson
CLERK OF THE COURT
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Page 2 of 13 

First, David’s claims are subject to Nevada’s anti-SLAPP statute.  David’s contention that 

his claims do not involve a “public concern” is immaterial.  The statute defines a “[g]ood faith 

communication in furtherance of the right to free speech in direct connection with an issue of public 

concern” through four separate categories and his claims fit squarely within the category that 

protects “[w]ritten or oral statement[s] made in direct connection with an issue under consideration 

by a . . . judicial body . . . .”  Further, David’s argument that his claims do not concern a 

“communication” fails.  His claims are based on alleged oral and written communications; 

regardless, the anti-SLAPP statute applies to communicative conduct, such as negotiating and 

executing settlement agreements.  

Second, this Court lacks subject matter jurisdiction over David’s claims.  As detailed in the 

Motion, the Nevada Supreme Court has repeatedly held that where a divorce decree does not 

directly provide for the survival of a pre-decree agreement merged into the decree (like the MOU), 

that pre-decree agreement is destroyed and the parties’ remedies are limited to those available on 

the decree itself (e.g., a motion to set aside the decree).  Rather than attempt to distinguish 

controlling authority (which he cannot do), David quotes a generalized summary of the Family 

Court’s exclusive jurisdiction from its website.  The summary does not overrule the Nevada 

Supreme Court and, in any event, does not help David’s cause. 

Third, David’s attempt to save his civil conspiracy claim fails.  A lawyer acting within the 

scope of the attorney-client relationship cannot civilly conspire with her client as a matter of law.  

The case relied upon by David only concerns whether an attorney is an “agent” for a client as 

defined by a specific statute not relevant to this matter. 

Finally, David misapprehends the parol evidence rule.  The fact that the MOU is attached to 

the Divorce Decree, which contains an integration/merger clause, demonstrates that the Divorce 

Decree is the final integrated agreement of the parties and supersedes any prior agreements, 

including the MOU. 

In sum, David’s claims are subject to a special motion to dismiss and he cannot meet his 

burden of establishing a probability of prevailing on any of them.  Accordingly, Sarah respectfully 
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requests that this Court grant her Motion and award her, pursuant to NRS 41.670(1), her reasonable 

attorney’s fees and costs, plus $10,000. 

II. ARGUMENT 

A. David’s Claims are Subject to the Anti-SLAPP Statute. 

1.  Sarah is Not Required to Demonstrate that David’s Claims Involve a Case 
of Public Concern—She Need Only Demonstrate that they Fit Within One 
of the Four Statutorily Defined Categories. 

David argues that his claims are not subject to the anti-SLAPP Statute because they do not 

“involve a case of public concern.”  (Opp. at 6:12 – 7:14.)  This argument misconstrues the anti-

SLAPP statute. 

A “[g]ood faith communication in furtherance of the right to free speech in direct 

connection with an issue of public concern” is defined by statute into four categories of 

communication.  See NRS 41.637.  As explained in the case relied upon by David, if claims fall 

within one or more of the categories that they are subject to the anti-SLAPP statute by definition—

the moving party does not need to demonstrate they involve a case of “public concern.”  See Coker 

v. Sassone, 135 Nev. 8, 12, 432 P.3d 746, 749 (2019) (“We recently affirmed that a moving party 

seeking protection under NRS 41.660 need only demonstrate that his or her conduct falls within one 

of four statutorily defined categories of speech, rather than address difficult questions of First 

Amendment law.”) (citing Delucchi v. Songer, 133 Nev. 290, 299, P. 396 3d 826, 833 (2017)). 

Thus, Sarah does not have to prove that David’s claims involve a case of “public 

concern”—she only needs to demonstrate that his claims are subject to one or more of the four 

categories.  As demonstrated in the Motion, David’s claims fit squarely into one of the four 

statutorily defined categories: “Written or oral statement[s] made in direct connection with an issue 

under consideration by a . . . judicial body . . . .”  NRS 41.637(3). 

The case relied upon by David analyzes a different statutory category that protects 

“[c]ommunication[s] made in direct connection with an issue of public interest in a place open to 

the public or in a public forum.”  NRS 41.637(4) (emphasis added); Coker, 135 Nev. at 12, 432 

P.3d at 749 (quoting NRS 41.637(4)).  In contrast, the category Sarah is relying on does not require 
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that the communication concern a matter of “public interest.”  Compare NRS 41.637(3) with NRS 

41.637(4).   

Accordingly, case law analyzing whether a communication concerns a matter of “public 

interest” under NRS 41.637(4) has no bearing on whether David’s claims concern communications 

subject to NRS 41.637(3). 

2. David’s Claims are Based on Written Communications and 
Communicative Conduct. 

David argues that his claims are not subject to the anti-SLAPP statute because they are not 

based on “communication.”  (Opp’n at 7:15-23.)  This argument fails. 

As explained in the Motion, the anti-SLAPP statute applies to “communicative conduct 

such as the filing, funding, and prosecution of a civil action.”  See Rusheen v. Cohen,128 P.3d 713, 

718 (Cal. 2006) (emphasis added); see also Allstate Ins. Co. v. Belsky, No. 2:15-cv-02265-MMD-

CWH, 2017 U.S. Dist. LEXIS 224167, at *10 (D. Nev. Mar. 31, 2017) (finding party’s 

“petition[ing] a court for redress” was “an activity which California courts interpreting California’s 

corresponding statute have found qualifies as a good faith communication in furtherance of the right 

to petition,” and was thus subject to Nevada’s anti-SLAPP statute) (internal quotation marks 

omitted); accord John v. Douglas Cty. Sch. Dist., 125 Nev. 746, 751, 219 P.3d 1276, 1280 (2009) 

(affirming district court’s application of Nevada’s Anti-SLAPP statute where it found defendants’ 

“actions were protected activity under the anti-SLAPP statute . . . .”) (emphasis added), superseded 

by statute on other grounds Delucchi v. Songer, 133 Nev. 290, 296, 396 P.3d 826, 831 (2017). 

Importantly, the California Supreme Court1 has ruled—in an opinion that has been cited 

twice by the Nevada Supreme Court with approval2—that claims such as breach of contract and 

                                                 
1  As explained in the Motion, the Nevada Supreme Court looks to California case law analyzing 
its anti-SLAPP statute because Nevada’s anti-SLAPP statute is substantially similar.  John, 125 Nev. 
at 756, 219 P.3d at 1283 (“When determining whether Nevada’s anti-SLAPP statute falls within this 
category, we consider California case law because California’s anti-SLAPP statute is similar in 
purpose and language to Nevada’s anti-SLAPP statute.”). 
2   See Abrams v. Sanson, 136 Nev. Adv. Op. 9, 458 P.3d 1062, 1069 (2020); Omerza v. Fore Stars, 
No. 76273, 2020 Nev. Unpub. Lexis 96, at *3-4 (Nev. Jan. 23, 2020). 
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fraud arising from the negotiation and execution of settlement documents are subject to anti-

SLAPP.  See Navellier v. Sletten, 52 P.3d 703, 709 (Cal. 2002) (finding plaintiffs’ claims for breach 

of contract and fraud were subject to anti-SLAPP because defendant’s “negotiation and execution 

of” the settlement agreement “involved ‘statement[s] or writing[s] made in connection with an issue 

under consideration or review by a . . . judicial body’”) (alterations in original) (emphasis added) 

(quoting Cal. Civ. Proc. Code § 425.16(e)(2)); Navarro v. IHOP Props., Inc., 36 Cal. Rptr. 3d 385, 

391-92 (Cal. Ct. App. 2005) (finding claim that defendant defrauded plaintiff into signing stipulated 

judgment was subject to anti-SLAPP); Dowling v. Zimmerman, 103 Cal. Rptr. 2d 174, 190 (Cal. Ct. 

App. 2001) (finding anti-SLAPP applied to plaintiff’s claims, including a claim for fraud, where 

“complaint arose from [defendant’s] acts of negotiating a stipulated settlement . . . .”).  Notably, 

David does not even attempt to distinguish the authority cited in the Motion (because he cannot).   

As explained in the Motion, the gravamen of David’s claims against Sarah is that she 

breached an alleged agreement and defrauded him by “drafting the Decree of a Divorce” with a 

term entitling her to survivor benefits and “[s]ubmitted the Decree of Divorce [to the court] so that 

its terms become legally enforceable.”  (Compl. ¶ 46 (emphasis added).)  Sarah’s negotiations with 

David, her drafting of the Divorce Decree (through her counsel), and her submission of the Divorce 

Decree to the Family Court (through her counsel) are all written and alleged oral statements made 

in direct connection with an issue (the Divorce Action) under consideration by a judicial body.  

Accordingly, David’s claims against Sarah are based on her “[w]ritten or oral statement[s] made in 

direct connection with an issue under consideration by a . . . judicial body,” and are thus subject to 

Nevada’s anti-SLAPP statute.  See NRS 41.637(3); Navellier, 52 P.3d at 709. 

3. None of Sarah’s Communications were False. 

David contends his claims are not subject to the anti-SLAPP statute because he believes that 

Sarah made knowingly false statements by drafting and executing the Divorce Decree which gave 

her survivor benefits.  (Opp’n at 8:1-10.)  Specifically, David argues that Sarah “has admitted in 

Court that she and Plaintiff never agreed to her receiving survivor benefits from Plaintiff’s pension” 

and that she “told plaintiff that his attorneys [sic] carelessness and his second signature would cost 
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him” (which he contends is proof that he fell into Sarah’s “trap”).  (Opp’n at 8:4-8.)  These 

arguments miss the mark. 

First, Sarah agrees that she and David did not make any oral agreements as to survivor 

benefits at the mediation.  (Mot., Ex. A, Decl. Sarah Janeen Rose [“Rose Decl.”], ¶ 8.)  Further, 

Sarah agrees that the MOU does not address survivor benefits.  (Compl. ¶ 15; id., Ex. 1, MOU.)  

However, simply because the parties did not make any oral agreements as to survivor benefits did 

not preclude them from making agreements in writing (which they did, through the Divorce 

Decree).  Even assuming Sarah and David had orally expressly agreed that Sarah would not receive 

survivor benefits at the mediation (they did not), neither their alleged agreement nor the inclusion of 

the survivor benefits in the Divorce Decree are false statements.  Sarah and David had the right to 

propose and alter terms until the execution of their final integrated agreement (the Divorce Decree).   

Second, the alleged post hac statement by Sarah that David’s “attorneys [sic] carelessness 

and his second signature would cost him,” is immaterial.  Sarah and David’s divorce proceedings 

have been contentious.  Indeed, David inappropriately filed this civil litigation against Sarah and 

her former divorce counsel—a transparent effort to create leverage against Sarah in the Divorce 

Action and to intimidate Sarah’s former counsel, who is scheduled to testify at an evidentiary 

hearing on David’s Motion to Set Aside in the near future.  Regardless, Sarah’s alleged statement 

has no bearing on whether her proposal in the Divorce Decree concerning survivor benefits—which 

David accepted—is a false statement.  Plainly, it is not. 

In sum, Sarah met her initial burden of demonstrating, by a preponderance of the evidence, 

that the claims at issue are subject to the anti-SLAPP statute and, as detailed in the Motion and 

below, David has utterly failed to demonstrate, with “prima facie evidence,” that he has a 

“probability of prevailing on” his claims.  See NRS 41.660(3)(a), (3)(c).   

B. This Court Lacks Subject Matter Jurisdiction Over David’s Claims Against 
Sarah. 

David contends that this Court has subject matter jurisdiction because his claims are “about 

malpractice, breach of contract, [and] civil conspiracy . . . .”  (Opp’n at 8:13-24.)  David’s argument 

fails—this Court lacks subject matter jurisdiction over David’s claims against Sarah. 
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As explained in the Motion, the Nevada Supreme Court has repeatedly held that a divorce 

decree destroys the independent contractual nature of a merged pre-decree agreement unless the 

agreement and the divorce decree direct that the agreement is to survive.  See Day v. Day, 80 Nev. 

386, 389-90, 395 P.2d 321, 322-23 (1964) (holding the “survival provision of a [pre-decree] 

agreement is ineffective unless the court decree specifically directs survival.”); Vaile v. Porsboll, 

128 Nev. 27, 33 n.7, 268 P.3d 1272, 1276 n.7 (2012) (“[W]hen a support agreement is merged into 

a divorce decree, the agreement loses its character as an independent agreement, unless both the 

agreement and the decree direct the agreement’s survival”).  Under such circumstances, a party may 

not seek to modify, rescind, or enforce the merged agreement under contract principles.  See Vaile, 

128 Nev. at 33 n.7, 268 P.3d at 1276 n.7 (“Because the parties’ agreement was merged into the 

divorce decree, to the extent that the district court purported to apply contract principles, 

specifically, rescission, reformation, and partial performance . . . to support its decision . . . any 

application of contract principles to resolve the issue [addressed] . . . was improper.”).  Instead, the 

parties’ remedies are limited to those available to address the divorce decree itself—e.g., the 

Nevada Rules of Civil Procedure and NRS Chapter 125.  See Lin v. Lin, No. 77351-COA, 2020 

Nev. App. Unpub. LEXIS 241, at *6 n.4 (Nev. Ct. App. March 30, 2020) (“We note that although 

the parties agreed to the distribution of property in the MOU, because the agreement was merged 

into the decree, the parties’ rights stem from the decree and are subject to the provisions of NRS 

Chapter 125.”). 

Because the MOU and any other agreements were merged into the Divorce Decree, David’s 

remedies are limited to those available to address the Divorce Decree itself—such as his Motion to 

Set Aside currently pending in the Divorce Action.  See Lin, No. 77351-COA, 2020 Nev. App. 

Unpub. LEXIS 241, at *6 n.4.  The Family Court has exclusive jurisdiction to address the Divorce 

Decree.  See NRS 3.223(1)(a); Landreth v. Malik, 127 Nev. 184, 183, 251 P.3d 163, 169 (2011) 

(“[T]he family court division has original and exclusive jurisdiction over matters affecting the 

familial unit including divorce . . . .”).  Thus, this Court lacks subject-matter jurisdiction to address 

David’s claims against Sarah. 
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Facing an avalanche of controlling authority from the Nevada Supreme Court, David quotes 

a 26-word statement from the “Clark County website,” which appears to provide a general 

summary of the types of the cases over which the Family Court has exclusive jurisdiction and notes 

that his claims are not among those types.  (Id. at 8:17-22.)  David misapprehends the law.  This 

Court generally has subject matter jurisdiction over claims of civil conspiracy and breach of 

contract.  However, this Court does not have subject matter jurisdiction over David’s claims against 

Sarah for civil conspiracy and breach of contract because those claims are unavailable—David’s 

remedies are limited to those available under the divorce decree.  See Vaile, 128 Nev. at 33 n.7, 268 

P.3d at 1276 n.7; Lin, No. 77351-COA, 2020 Nev. App. Unpub. LEXIS 241, at *6 n.4. 

Because this Court lacks subject matter jurisdiction, David cannot meet his burden to 

demonstrate a “probability of prevailing” on his claims and this Court should grant the Motion.  See 

Barry v. State Bar of Cal., 386 P.3d 788, 792 (Cal. 2017). 

C. David’s Claims are Unripe. 

As explained in the Motion, David’s claims are unripe because they are contingent on the 

outcome of the Divorce Matter.  If David prevails on his pending Motion to Set Aside the Divorce 

Decree, then the claims asserted in this matter will be moot—he will have suffered no damages.  

David does not contest this and thus concedes that his claims are unripe.  See EDCR 2.20(e). 

D. David’s Conspiracy Claim Fails as a Matter of Law. 

1. Sarah Cannot Conspire with Cooley as a Matter of Law. 

David contends that his conspiracy claim against Sarah and Cooley is viable because the 

attorney-client relationship is not “necessarily the same as [the] Principal/Agent relationship” and 

because discovery might reveal that Cooley and her law firm “may have been acting for their own 

benefit.”  (Opp’n at 9:1-17.)  These arguments fail. 

First, as explained in the Motion, a client cannot conspire with her legal counsel who is 

acting within the scope of attorney-client relationship.  See Crossroads Partners v. Utah Crossing, 

Ltd., Nos. 98-15673, 98-15674, 1999 U.S. App. LEXIS 22721, at *10 (9th Cir. Sep. 9, 1999) 

(finding, under Nevada law, a civil conspiracy between a client and a lawyer was barred because 

“[t]here can be no conspiracy between an agent and its principal when the agent acts only in the 
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agent’s official capacity on behalf of the principal, and not for the agent’s private benefit.”); Fraidin 

v. Weitzman, 611 A.2d 1046, 1079 (Md. 1992) (“There can be no conspiracy when an attorney acts 

within the scope of his employment.”); Macke Laundry Serv. Ltd. Pshp. v. Jetz Serv. Co., 931 

S.W.2d 166, 176 (Mo. Ct. App. 1996) (“As an agent of the client, an attorney acts as the client’s 

alter ego and not for the attorney,” and thus “an identity between agent and principal leads to a legal 

impossibility in the context of conspiracy,” because “[t]wo entities which are not legally distinct 

cannot conspire with one another.”); accord Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 

303, 662 P.2d 610, 622 (1983) (“Agents and employees of a corporation cannot conspire with their 

corporate principal or employer where they act in their official capacities on behalf of the 

corporation and not as individuals for their individual advantage.”). 

David’s reliance on Dezzani v. Kern & Associates, Ltd., 134 Nev. 61, 412 P.3d 56 (2018) is 

misplaced.  In Dezzani, the Nevada Supreme Court analyzed whether an attorney was an “agent” 

for purposes of NRS 116.31183, a statute prohibiting retaliatory actions by a homeowner 

association board members, managers, officers, employees, and “agents.”  Id. at 64-70, 412 P.3d at 

59-63.  The Court held that the Nevada legislature did not intend to include attorneys as “agents” 

when it created NRS 116.31183.  Id. at 69-70, 412 P.3d at 62-63.  However, the Court noted that 

“an attorney providing legal services to a client generally owes no duty to adverse or third parties.”  

Id. at 68, 412 P.3d at 62.  Regardless, Dezzani does not stand for the proposition that an attorney 

can legally conspire with their client when acting within the scope of the attorney-client 

relationship. 

Second, David’s argument that whether Cooley was “acting for [her] own benefit is a 

question a fact” which can be addressed through discovery does not save his deficient claim.  

(Opp’n at 9:16-17.)  In order to survive a special motion to dismiss, David must demonstrate he has 

a “probability of prevailing on” his claims “prima facie evidence”—allegations will not suffice.  See 

NRS 41.660(3)(a), (3)(c).  Worse, David has not made any allegations that Cooley was acting for 

her sole benefit.  (See generally Compl.)  Even if David were to make such an allegation, it would 

need to be pled with the particularity required by NRCP 9(b) because his claim is a civil 

conspiracy-to-defraud claim.  See Goodwin v. Executive Tr. Services, LLC, 680 F. Supp. 2d 1244, 
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1254 (D. Nev. 2010) (holding civil conspiracy-to-defraud claim is subject to heightened pleading 

requirements); Davenport v. GMAC Mortgage, No. 56697, 2013  WL 5437119, at *2 (Nev. Sept. 

25, 2013) (same) (unpublished disposition).   

2. David Cannot Allege Fraud Based on an Alleged Agreement that is 
Contradicted by an Express Term of the Divorce Decree. 

As detailed in the Motion, David cannot assert fraud based on an alleged term (the survivor 

benefits) that is contradicted by the unambiguous terms of a written agreement (the Divorce 

Decree).  See Rd. & Highway Builders v. N. Nev. Rebar, 128 Nev. 384, 390, 284 P.3d 377, 380 

(2012) (holding a claim for fraud cannot be premised upon “parol agreements at variance with a 

written instrument . . . .”) (internal quotation marks omitted).  Nor can David assert fraud based 

solely on Sarah’s alleged failure to perform (as to an alleged term that is contradicted by the 

Divorce Decree).  See id. at 389, 284 P.3d at 380 (“[T]here is no inference of a fraudulent intent not 

to perform from the mere fact that a promise made is subsequently not performed.”).  David fails to 

address these arguments in his opposition and thus concedes his conspiracy-to-defraud claim fails 

as a matter of law.  See EDCR 2.20(e). 

In sum, David’s civil conspiracy claim fails because Sarah could not conspire with her 

lawyer (Cooley) as a matter of law and because the alleged fraud is not cognizable under Nevada 

law.  See Crossroads Partners, Nos. 98-15673, 98-15674, 1999 U.S. App. LEXIS 22721, at *10; 

Rd. & Highway Builders, 128 Nev. at 389, 284 P.3d at 380-81. 

E. David’s Breach of Contract Claim is Barred by the Parol Evidence Rule as the 
Alleged Agreement is Contradicted by the Parties’ Integrated Agreement (the 
Divorce Decree).  

David contends that the parol evidence rule does not bar his breach of contract claim 

because the MOU is attached to the Divorce Decree, which somehow makes the Divorce Decree’s 

award of survivor benefits ambiguous.  (Opp’n at 10:7-17.)  Wrong. 

As detailed in the Motion, the Divorce Decree is clearly the final integrated agreement 

between Sarah and David.  The Divorce Decree contains an integration/merger clause, providing 

that David and Sarah “expressly agree that this Decree of Divorce contains the entire agreement of 

the parties on these matters, superseding any previous agreement between them.”  (Compl., Ex. 2, 
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Divorce Decree, at 38.)  Even if one were to disregard the integration/merger clause, it is evident 

that the 39-page Divorce Decree, “in view of its completeness and specificity reasonably appears to 

be a complete agreement,” and thus should be presumed to be an integrated agreement—especially 

considering that the three-page MOU failed to address numerous terms that were necessary to 

resolve the Divorce Matter.  See Restatement (Second) of Contracts § 209(3).  Indeed, the MOU 

itself contemplates that it does not represent the “final formal agreement” of the parties.  (Compl. 

Ex. 1, MOU, at 1.)  As such, David cannot use parol evidence (such as the alleged oral agreement 

or the MOU) to “vary or contradict [the Divorce Decree], since all prior negotiations and 

agreements are deemed to have been merged therein.”  See Kaldi, 117 Nev. at 281, 21 P.3d at 21 

(internal quotation marks omitted).    

Simply because the MOU is attached to the Divorce Decree does not make the Divorce 

Decree ambiguous.  Parties often reference and/or attach prior agreements to their final integrated 

agreement.  Indeed, given the integration clause of the Divorce Decree and that the MOU was 

attached, it is evident the parties intended to supersede the MOU. 

In sum, even if this Court were to apply contract principles, such principles dictate that 

David’s breach of contract claim is not viable because David cannot use parol evidence to 

contradict the express terms of the parties’ integrated agreement (the Divorce Decree).  See Kaldi, 

117 Nev. at 281, 21 P.3d at 21. 

F. This Court Should Award Sarah her Attorney’s Fees, Costs, and $10,000 
Pursuant to NRS 41.670(1). 

As explained in the Motion, this Court should award Sarah her reasonable attorney’s fees 

and costs, and, the maximum $10,000 allowed under Nevada’s anti-SLAPP statute, NRS 

41.670(1)(a)-(b).  Even if this Court denies the Motion (which it should not), there is no basis to 

award David attorney’s fees—which he requests without any citation to authority or any legal 

analysis.  (Opp’n at 10:18 – 19:1.)  Sarah’s motion is far from frivolous—it is meritorious. 

III. CONCLUSION 

As For the reasons set forth above, Sarah respectfully requests that this Court grant her 

Motion in accordance with the anti-SLAPP statute as David’s lawsuit is an improper use of 
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litigation in an attempt to gain leverage against Sarah and to intimidate a witness (Cooley) in an 

upcoming evidentiary hearing in the Divorce Action.  As Sarah has established, David cannot meet 

his burden of establishing a probability of prevailing on his claims because (i) this Court lacks 

subject matter jurisdiction, (ii) David’s claims are unripe, and (iii) each of David’s claims 

separately fails as a matter of law.  Accordingly, this Court should grant Sarah’s Motion and award 

her attorney’s fees, costs, and $10,000 pursuant to NRS 41.670(1).  

In the alternative, Sarah respectfully requests the Court dismiss David’s claims pursuant to 

NRCP 12(b)(1) and NRCP 12(b)(5). 

DATED this 4th day of August, 2020. 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams   

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose                 
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
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CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 4th day of August, 

2020, service of the foregoing was made by mandatory electronic service through the Eighth Judicial 

District Court’s electronic filing system and/or by depositing a true and correct copy in the U.S. 

Mail, first class postage prepaid, and addressed to the following at their last known address: 

JAMES L. EDWARDS 
ADAM C. EDWARDS 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Email: jedwards@cohenjohnson.com 
 
Attorneys for Plaintiff  
David John Rose 

JOSEPH GARIN 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Email: jgarin@lipsonneilson.com 
 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

SHERI THOME 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER 
6689 Las Vegas Boulevard, South Suite 200 
Las Vegas, Nevada 89119 

Email: sheri.thome@wilsonelser.com 
 
Attorneys for Defendants Shelly Booth 
Cooley, Esq. and the Cooley Law Firm 
 

 
 
       /s/ Sharon Murnane   

  Employee of BAILEYKENNEDY 
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COMMISSIONER 

EIGHTH JUDICIAL 

DISTRICT COURT 

 

 
 
CDRG  

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

 

David Rose, Plaintiff(s) 

vs. 

Regina McConnell, ESQ, Defendant(s) 

 

 

CASE NO: A-20-815750-C 

DEPT. NO: XI 

 

  

          

 COMMISSIONER’S  DECISION ON REQUEST FOR EXEMPTION 

 

 

 

REQUEST FOR EXEMPTION FILED ON:  July 22, 2020____________________ 

EXEMPTION FILED BY:  Plaintiff   OPPOSITION:  No    

 

DECISION 

 

 Having reviewed the Request for Exemption, and all related pleadings, the Request 

for Exemption is hereby GRANTED. 

 

 

DATED this   7
th

   of August, 2020. 

 

 

      ______________________________ 

                           ADR COMMISSIONER 

 

 

 

 

Case Number: A-20-815750-C

Electronically Filed
8/7/2020 3:47 PM
Steven D. Grierson
CLERK OF THE COURT
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ADR 

COMMISSIONER 

EIGHTH JUDICIAL 

DISTRICT COURT 

 

 

 

NOTICE 

 

Pursuant to Nevada Arbitration Rule 5(D), you are hereby notified you have five (5) days 

from the date you are served with this document within which to file written objections 

with the Clerk of Court and serve all parties.  The Commissioner’s Decision is deemed 

served three (3) days after the Commissioner’s designee deposits a copy of the Decision in 

the U.S. Mail. Pursuant to NEFCR Rule 9(f)(2) an additional 3 days is not added to the 

time if served electronically (via e-service). 
 

A copy of the foregoing ADR Commissioner’s Decision was: 

 

 

On August 7, 2020, a copy of the foregoing Commissioner’s Decision on Request for 

Exemption was electronically served, pursuant to N.E.F.C.R. Rule 9, to all registered 

parties in the Eighth Judicial District Court Electronic Filing Program. 

 

If indicated below, a copy of the foregoing Commissioner’s Decision on Request for 

Exemption was also: 

 

☐ Placed in the folder of counsel maintained in the Office of the Clerk of Court on 

 ____________________, 2020. 

 

☐ Mailed by United States Postal Service, Postage prepaid, to the proper parties listed 

below at their last known address(es) on ____________________, 2020. 

 

 

 

  

 

 

      
/s/ Lisa Kaba 

 ADR COMMISSIONER’S DESIGNEE 
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A-20-815750-C 

PRINT DATE: 08/11/2020 Page 1 of 2 Minutes Date: August 11, 2020 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Legal Malpractice COURT MINUTES August 11, 2020 

 
A-20-815750-C David Rose, Plaintiff(s) 

vs. 
Regina McConnell, ESQ, Defendant(s) 

 
August 11, 2020 9:00 AM All Pending Motions  
 
HEARD BY: Gonzalez, Elizabeth  COURTROOM: RJC Courtroom 03E 
 
COURT CLERK: Dulce Romea 
 
PARTIES  
PRESENT: 

None. Minute order only – no hearing held. 

 
JOURNAL ENTRIES 

 
- DEFENDANT SARAH JANEEN ROSE'S SPECIAL MOTION TO DISMISS PURSUANT TO NRS 
41.660 (ANTI-SLAPP), OR, IN THE ALTERNATIVE, MOTION TO DISMISS PURSUANT TO NRCP 
12(B)(1) AND NRCP 12(B)(5)...DEFENDANTS REGINA MCCONNELL, ESQ. AND MCCONNELL 
LAW LTD.'S JOINDER TO DEFENDANT SARAH JANEEN ROSE'S SPECIAL MOTION TO DISMISS 
PURSUANT TO NRS 41.660 (ANTISLAPP), OR IN THE ALTERNATIVE, MOTION TO DISMISS 
PURSUANT TO NRCP 12(B)(1) AND NRCP 12(B)(5) 
 
Pursuant to Administrative Order 20-01, the Court decides this matter without the necessity of oral 
argument. The Court, having reviewed the Motion to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP) 
Motion to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP), or, in the Alternative, Motion to Dismiss 
Pursuant to NRCP 12(b)(1) and NRCP 12(b)(5) and the related briefing and being fully informed, 
GRANTS the motion IN PART as to the civil conspiracy claim only. The conduct and statements at 
issue related to the ongoing domestic proceeding in D-17-547250-D. The allegations in this cause of 
action as to Ms. Rose are " [w]ritten or oral statement[s] made in direct connection with an issue 
under consideration by a . . . judicial body."   Counsel for Ms. Rose is directed to submit a proposed 
order approved by opposing counsel consistent with the foregoing within ten (10) days and 
distribute a filed copy to all parties involved in this matter. Such order should set forth a synopsis of 
the supporting reasons proffered to the Court in briefing. This Decision sets forth the Court's 
intended disposition on the subject but anticipates further order of the Court to make such 
disposition effective as an order. 
  

Case Number: A-20-815750-C

ELECTRONICALLY SERVED
8/11/2020 9:44 AM
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 
DAVID JOHN ROSE, an individual, 
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 
Dept. No. 11 
 
ORDER GRANTING IN PART, AND 

DENYING IN PART, DEFENDANT SARAH 

JANEEN ROSE’S SPECIAL MOTION TO 

DISMISS PURSUANT TO NRS 41.660 
(ANTI-SLAPP) 

 
This matter came before the Court, Department XI (the Honorable Elizabeth Gonzalez 

presiding), on August 11, 2020 (in chambers) on: 

• Defendant Sarah Janeen Rose’s Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-

SLAPP), or, in the Alternative, Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 

12(b)(5) (hereinafter, the “Special Motion to Dismiss”); and 

• Defendants Regina McConnell, Esq. and McConnell Law Ltd.’s Joinder to Sarah Janeen 

Rose’s Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP), or, in the 

ORDR (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

 

Case Number: A-20-815750-C

Electronically Filed
8/27/2020 9:38 AM
Steven D. Grierson
CLERK OF THE COURT
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Alternative, Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 12(b)(5) (hereinafter, 

the “Joinder”). 

FINDINGS OF FACT 

The Court, having examined the briefs of the parties, the records and documents on file, 

being fully advised of the premises, and good cause appearing, hereby makes the following 

Findings of Fact with regard to the Special Motion to Dismiss and the Joinder:   

1. Plaintiff David John Rose (“David”) and Defendant Sarah Janeen Rose (“Sarah”) 

were married on June 17, 2006. 

2. On February 22, 2017, David filed a Complaint for Divorce against Sarah; the 

divorce matter is entitled David John Rose v. Sarah Janeen Rose, Case No. D-17-547250-D (the 

“Divorce Action”), which is currently pending before the Family Division of the Eighth Judicial 

District Court (the “Family Court”). 

3. On March 23, 2018, Sarah and David, along with their respective counsel, 

participated in a mediation with the Honorable Rhonda K. Forsberg1 in an effort to resolve the 

Divorce Action. 

4. At the time of the mediation, David was represented by Defendants Regina 

McConnell, Esq. and McConnell Law Ltd. (jointly, the “McConnell Defendants”) and Sarah was 

represented by Defendants Shelly Booth Cooley (“Cooley”) and The Cooley Law Firm (jointly the 

“Cooley Defendants”). 

5. David alleges, and Sarah denies, that during the course of the mediation Sarah 

requested that David name her as the survivor beneficiary of David’s Public Employees 

Retirement System (“PERS”) pension.  David alleges, and Sarah denies, that David refused to 

grant survivor benefits to Sarah. 

6. The mediation was successful and Judge Forsberg drafted a three-page 

Memorandum of Understanding (the “MOU”).  The MOU states that its purpose was “to 

memorialize” the parties’ agreement.  The MOU stated it included the “material terms” of their 
                                                 
1  Judge Forsburg was appointed to Department G of the Family Division of the Eighth Judicial 
District Court after the mediation. 
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agreement and was intended to bind the parties to those material terms.  The MOU provided “that 

counsel for Sarah shall draft a final formal agreement incorporating the terms herein,” and “[t]hat 

[final formal] agreement shall be ratified by the Court, but shall not merge and shall retain its 

separate nature as a contract.”  The MOU did not address survivor benefits. 

7. After Sarah and David executed the MOU, Sarah (through her counsel) typed a 39-

page Stipulated Decree of Divorce (the “Divorce Decree”), to which the MOU was included as an 

exhibit.  David and his counsel (McConnell) were given a copy of the Divorce Decree for their 

review.  The Divorce Decree provided that David would name Sarah as the irrevocable survivor 

beneficiary of David’s PERS pension.   

8. Sarah and David executed the Divorce Decree and Sarah (through her counsel) 

submitted the Divorce Decree to the judge assigned to the Divorce Action—the Divorce Decree 

was filed on April 11, 2018. 

9. On April 25, 2018, David filed (in the Divorce Action) a Motion to Set Aside the 

Paragraph Regarding Survivor Benefits in the Decree of Divorce Based Upon Mistake (the 

“Motion to Set Aside”).  In essence, David contends that he did not agree to designate Sarah as the 

survivor beneficiary and the inclusion of that term in the Divorce Decree was a mistake.  The 

Family Court initially granted David’s Motion to Set Aside, removing the award of survivor 

benefits to Sarah from the Divorce Decree.  

10. On October 9, 2018, Sarah filed a Motion to Alter or Amend Judgment, or, in the 

Alternative, for New Trial Pursuant to NRCP 59(a)(7).  On January 16, 2019, the Family Court 

entered an order setting aside its prior order granting David’s Motion to Set Aside and set the 

matter (including David’s Motion to Set Aside) for an evidentiary hearing. 

11. The Court began the evidentiary hearing on the Motion to Set Aside (and other 

motions) on January 27, 2020.  The evidentiary hearing has not yet concluded. 

12. On May 29, 2020, David initiated this action.   

13. David asserts various causes of action against the McConnell Defendants, alleging 

they committed legal malpractice by “a. Failing to actively participate in drafting the Decree to 

ensure the agreed upon terms are properly reflected in the final draft; b. Failing to properly read, 
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review, and object to the Decree that contained unfavorable terms that [David] did not agree to; 

and c. Advising [David] to sign the Decree that contained unfavorable terms that [David] did not 

agree to.”  (Compl. ¶ 25.) 

14. David asserts two causes of action against Sarah and the Cooley Defendants.   

(a) First, David asserts a claim for civil conspiracy against Sarah and the Cooley 

Defendants, alleging they “acted in concert to intentionally defraud [David] into signing the 

legally binding Decree of Divorce with terms that were not agreed to” and that they “had no 

intention of abiding to the agreed upon terms as outlined in the MOU.”  (Id.  ¶¶ 41-42.)   

(b) Second, David asserts that Sarah and Cooley breached an agreement that 

Sarah would not receive survivor benefits (which he alleges is reflected in the MOU even 

though it does not address survivor benefits) by: “a. Drafting the Decree of Divorce, which 

contained terms that SARAH would be entitled to survivorship benefits under Plaintiff’s 

PERS account; b. Submitting the Decree of Divorce so that its terms become legally 

enforceable; c. Seeking to enforce the survivorship benefit from the Decree, despite being 

contradictory to the agreed upon terms of the MOU.”  (Id. ¶ 47.) 

CONCLUSIONS OF LAW 

The Court, having examined the briefs of the parties, the records and documents on file, 

being fully advised of the premises, and good cause appearing, hereby makes the following 

Conclusions of Law with regard to the Special Motion to Dismiss and the Joinder:   

15. In 1993, the Nevada legislature adopted an anti-SLAPP statute based upon 

California’s anti-SLAPP statute.  John v. Douglas Cty. Sch. Dist., 125 Nev. 746, 752, 219 P.3d 

1276, 1281 (2009).  “A SLAPP lawsuit is characterized as a meritless suit filed primarily to chill 

the defendant’s exercise of First Amendment rights.”  Id. at 752, 219 P.3d at 1280 (internal 

quotation marks omitted).  “SLAPP lawsuits abuse the judicial process by chilling, intimidating, 

and punishing individuals for their involvement in public affairs.”  Id. at 752, 219 P.3d at 1281. 

16. Nevada’s anti-SLAPP statute provides that a defendant may file a special motion to 

dismiss within 60 days after service of the complaint.  NRS 41.660(1)-(2).   Initially, a defendant 

filing a special motion to dismiss has the initial burden of demonstrating, by a preponderance of the 
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evidence, that the claims at issue are “based upon a good faith communication in furtherance of the 

right to petition or the right to free speech in direct connection with an issue of public concern.”  

NRS 41.660(3)(a).  Then, if the moving defendant meets her initial burden, the burden shifts to the 

plaintiff to demonstrate, with “prima facie evidence,” that he has a “probability of prevailing on the 

claim.”  NRS 41.660(3)(c).  If the plaintiff fails to meet his burden, the matter must be dismissed 

and “the dismissal operates as an adjudication on the merits.”  NRS 41.660(5). 

17. Nevada’s anti-SLAPP statute defines a “[g]ood faith communication in furtherance 

of the right to free speech in direct connection with an issue of public concern” by four categories 

of communication.  See NRS 41.637.  One such category protects “[w]ritten or oral statement[s] 

made in direct connection with an issue under consideration by a . . . judicial body . . . .”  NRS 

41.637(3) (emphasis added).  To qualify for this category, “the statement must (1) relate to the 

substantive issues in the litigation and (2) be directed to persons having some interest in the 

litigation.”  Patin v. Ton Vinh Lee, 134 Nev. 722, 726, 429 P.3d 1248, 1251 (2018).  Finally, the 

communication must be “truthful or . . . made without knowledge of its falsehood.”  NRS 41.637. 

The Court finds David’s civil conspiracy claim against Sarah concerns conduct and statements at 

issue related to the ongoing Divorce Action and thus is based on “[w]ritten or oral statement[s] 

made in direct connection with an issue under consideration by a . . . judicial body.”  The Court 

further finds that Sarah’s conduct and statements “relate to the substantive issues in the litigation” 

and are “directed to persons having some interest in the litigation,”—specifically, to David and the 

Family Court.  See Patin, 134 Nev. at 726, 429 P.3d at 1251.  The Court further finds that Sarah’s 

conduct and alleged statements are not false—even assuming Sarah and David had orally agreed 

that Sarah would not receive survivor benefits at the mediation, neither their alleged agreement nor 

the inclusion of the survivor benefits in the Divorce Decree are false statements.  See NRS 41.637.  

Accordingly, the Court finds that David’s civil conspiracy claim against Sarah is subject to a special 

motion to dismiss under Nevada’s anti-SLAPP statute. 

18. The Court finds David’s breach of contract claim against Sarah is not based on 

“[w]ritten or oral statement[s] made in direct connection with an issue under consideration by a . . . 
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judicial body.”  Accordingly, the Court finds that David’s breach of contract claim against Sarah is 

not subject to a special motion to dismiss under Nevada’s anti-SLAPP statute. 

19. The Court finds David has failed to demonstrate, with “prima facie evidence,” that 

he has a “probability of prevailing” on his civil conspiracy claim.  See NRS 41.660(3)(c). 

(a) First, David’s conspiracy claim fails as matter of law because a client cannot 

conspire with her legal counsel who is acting within the scope of attorney-client 

relationship.  See Crossroads Partners v. Utah Crossing, Ltd., Nos. 98-15673, 98-15674, 

1999 U.S. App. LEXIS 22721, at *10 (9th Cir. Sep. 9, 1999) (finding, under Nevada law, a 

civil conspiracy between a client and a lawyer was barred because “[t]here can be no 

conspiracy between an agent and its principal when the agent acts only in the agent’s 

official capacity on behalf of the principal, and not for the agent’s private benefit.”); Fraidin 

v. Weitzman, 611 A.2d 1046, 1079 (Md. 1992) (“There can be no conspiracy when an 

attorney acts within the scope of his employment.”); Macke Laundry Serv. Ltd. Pshp. v. Jetz 

Serv. Co., 931 S.W.2d 166, 176 (Mo. Ct. App. 1996) (“As an agent of the client, an attorney 

acts as the client’s alter ego and not for the attorney,” and thus “an identity between agent 

and principal leads to a legal impossibility in the context of conspiracy,” because “[t]wo 

entities which are not legally distinct cannot conspire with one another.”); accord Collins v. 

Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 303, 662 P.2d 610, 622 (1983) (“Agents and 

employees of a corporation cannot conspire with their corporate principal or employer 

where they act in their official capacities on behalf of the corporation and not as individuals 

for their individual advantage.”). 

(b) Second, David’s conspiracy claim fails as a matter of law because David 

cannot assert fraud based on an alleged term (the survivor benefits) that is contradicted by 

the unambiguous terms of a written agreement (the Divorce Decree).  See Rd. & Highway 

Builders v. N. Nev. Rebar, 128 Nev. 384, 390, 284 P.3d 377, 380 (2012).   

(c) Third, David’s conspiracy claim fails as a matter of law because David 

cannot assert fraud based solely on Sarah’s alleged failure to perform.  See id. at 389, 284 
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P.3d at 380 (“[T]here is no inference of a fraudulent intent not to perform from the mere fact 

that a promise made is subsequently not performed.”). 

ORDER 

 Based on the foregoing Findings and good cause appearing,  

IT IS HEREBY ORDERED that the Special Motion to Dismiss is GRANTED pursuant to 

NRS 41.660 (anti-SLAPP) as to David’s civil conspiracy claim, which is hereby DISMISSED with 

prejudice. 

IT IS FURTHER ORDERED that the Special Motion to Dismiss and Joinder are DENIED 

as to David’s breach of contract claim against Sarah. 

IT IS FURTHER ORDERED that Sarah’s motions to dismiss under NRCP 12(b)(1) and 

NRCP 12(b)(5), sought in the alternative, are DENIED without prejudice to renewal in an NRCP 

12(b) response. 

DATED this           day of     , 2020. 
 
 
 
        
  THE HONORABLE ELIZABETH GONZALEZ 
 

 
 

Respectfully Submitted By: 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams  

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose 
 
 
 
Approved as to Form and Content By: 
 
WILSON ELSER MOSKOWITZ EDELMAN & DICKER 
 
By: /s/ Sheri Thome                                  

SHERI THOME 
6689 Las Vegas Boulevard, South, Suite 200 
Las Vegas, Nevada 89119 

Attorneys for Defendants Shelly Booth Cooley, 
Esq. and the Cooley Law Firm 

Approved as to Form and Content By: 
 
COHEN | JOHNSON | PARKER | EDWARDS 
 
By:                          

JAMES L. EDWARDS 
ADAM C. EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Attorneys for Plaintiff David John Rose 
 
Approved as to Form and Content By: 
 
LIPSON NEILSON P.C. 
 
By: /s/ Joseph Garin                        

JOSEPH GARIN 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Attorneys for Defendants McConnell Law Ltd. 
and Regina McConnell Esq. 

 

27th August
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DISTRICT COURT

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, an individual,

Plaintiff,

vs.

REGINA McCONNELL, ESQ., an individual;
McCONNELL LAW LTD., a Nevada limited
liability company; SHELLY BOOTH
COOLEY, ESQ., an individual; THE
COOLEY LAW FIRM, a Nevada Professional
Limited Liability Company; SARAH JANEEN
ROSE, an individual; DOE INDIVIDUALS I
through X and ROE CORPORATIONS XI
through XX,

Defendants.

Case No. A-20-815750-C

Dept. No. 11

NOTICE OF ENTRY OF

ORDER GRANTING IN PART, AND

DENYING IN PART, DEFENDANT SARAH

JANEEN ROSE’S SPECIAL MOTION TO

DISMISS PURSUANT TO NRS 41.660

(ANTI-SLAPP)

PLEASE TAKE NOTICE that an Order Granting in Part, and Denying in Part, Defendant

Sarah Janeen Rose’s Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP) was

/ / /

/ / /

/ / /

/ / /

/ / /

NEOJ (CIV)
DENNIS L. KENNEDY

Nevada Bar No. 1462
PAUL C. WILLIAMS

Nevada Bar No. 12524
BAILEYKENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
PWilliams@BaileyKennedy.com

Attorneys for Defendant Sarah Janeen Rose
in Conjunction with the Legal Aid Center of
Southern Nevada Pro Bono Project

Case Number: A-20-815750-C

Electronically Filed
8/27/2020 4:41 PM
Steven D. Grierson
CLERK OF THE COURT
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entered in the above-entitled action on August 27, 2020, a true and correct copy of which is

attached hereto.

DATED this 27th day of August, 2020.

BAILEYKENNEDY

By: /s/ Paul C. Williams
DENNIS L. KENNEDY

PAUL C. WILLIAMS

Attorneys for Defendant Sarah Janeen Rose
in Conjunction with the Legal Aid Center of
Southern Nevada Pro Bono Project

CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEYKENNEDY and that on the 27th day of August,

2020, service of the foregoing was made by mandatory electronic service through the Eighth Judicial

District Court’s electronic filing system and/or by depositing a true and correct copy in the U.S.

Mail, first class postage prepaid, and addressed to the following at their last known address:

JAMES L. EDWARDS

ADAM C. EDWARDS

COHEN|JOHNSON|PARKER|EDWARDS
375 East Warm Springs Road, Suite 104
Las Vegas, Nevada 89119

Email: jedwards@cohenjohnson.com

Attorneys for Plaintiff
David John Rose

JOSEPH GARIN

LIPSON NEILSON P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89114

Email: jgarin@lipsonneilson.com

Attorneys for Defendants McConnell Law
Ltd. and Regina McConnell Esq.

SHERI THOME

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER
6689 Las Vegas Boulevard, South Suite 200
Las Vegas, Nevada 89119

Email: sheri.thome@wilsonelser.com

Attorneys for Defendants Shelly Booth
Cooley, Esq. and the Cooley Law Firm

/s/ Sharon Murnane
Employee of BAILEYKENNEDY
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 
DAVID JOHN ROSE, an individual, 
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 
Dept. No. 11 
 
ORDER GRANTING IN PART, AND 

DENYING IN PART, DEFENDANT SARAH 

JANEEN ROSE’S SPECIAL MOTION TO 

DISMISS PURSUANT TO NRS 41.660 
(ANTI-SLAPP) 

 
This matter came before the Court, Department XI (the Honorable Elizabeth Gonzalez 

presiding), on August 11, 2020 (in chambers) on: 

• Defendant Sarah Janeen Rose’s Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-

SLAPP), or, in the Alternative, Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 

12(b)(5) (hereinafter, the “Special Motion to Dismiss”); and 

• Defendants Regina McConnell, Esq. and McConnell Law Ltd.’s Joinder to Sarah Janeen 

Rose’s Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP), or, in the 

ORDR (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

 

Case Number: A-20-815750-C

Electronically Filed
8/27/2020 9:38 AM
Steven D. Grierson
CLERK OF THE COURT
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Alternative, Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 12(b)(5) (hereinafter, 

the “Joinder”). 

FINDINGS OF FACT 

The Court, having examined the briefs of the parties, the records and documents on file, 

being fully advised of the premises, and good cause appearing, hereby makes the following 

Findings of Fact with regard to the Special Motion to Dismiss and the Joinder:   

1. Plaintiff David John Rose (“David”) and Defendant Sarah Janeen Rose (“Sarah”) 

were married on June 17, 2006. 

2. On February 22, 2017, David filed a Complaint for Divorce against Sarah; the 

divorce matter is entitled David John Rose v. Sarah Janeen Rose, Case No. D-17-547250-D (the 

“Divorce Action”), which is currently pending before the Family Division of the Eighth Judicial 

District Court (the “Family Court”). 

3. On March 23, 2018, Sarah and David, along with their respective counsel, 

participated in a mediation with the Honorable Rhonda K. Forsberg1 in an effort to resolve the 

Divorce Action. 

4. At the time of the mediation, David was represented by Defendants Regina 

McConnell, Esq. and McConnell Law Ltd. (jointly, the “McConnell Defendants”) and Sarah was 

represented by Defendants Shelly Booth Cooley (“Cooley”) and The Cooley Law Firm (jointly the 

“Cooley Defendants”). 

5. David alleges, and Sarah denies, that during the course of the mediation Sarah 

requested that David name her as the survivor beneficiary of David’s Public Employees 

Retirement System (“PERS”) pension.  David alleges, and Sarah denies, that David refused to 

grant survivor benefits to Sarah. 

6. The mediation was successful and Judge Forsberg drafted a three-page 

Memorandum of Understanding (the “MOU”).  The MOU states that its purpose was “to 

memorialize” the parties’ agreement.  The MOU stated it included the “material terms” of their 
                                                 
1  Judge Forsburg was appointed to Department G of the Family Division of the Eighth Judicial 
District Court after the mediation. 
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agreement and was intended to bind the parties to those material terms.  The MOU provided “that 

counsel for Sarah shall draft a final formal agreement incorporating the terms herein,” and “[t]hat 

[final formal] agreement shall be ratified by the Court, but shall not merge and shall retain its 

separate nature as a contract.”  The MOU did not address survivor benefits. 

7. After Sarah and David executed the MOU, Sarah (through her counsel) typed a 39-

page Stipulated Decree of Divorce (the “Divorce Decree”), to which the MOU was included as an 

exhibit.  David and his counsel (McConnell) were given a copy of the Divorce Decree for their 

review.  The Divorce Decree provided that David would name Sarah as the irrevocable survivor 

beneficiary of David’s PERS pension.   

8. Sarah and David executed the Divorce Decree and Sarah (through her counsel) 

submitted the Divorce Decree to the judge assigned to the Divorce Action—the Divorce Decree 

was filed on April 11, 2018. 

9. On April 25, 2018, David filed (in the Divorce Action) a Motion to Set Aside the 

Paragraph Regarding Survivor Benefits in the Decree of Divorce Based Upon Mistake (the 

“Motion to Set Aside”).  In essence, David contends that he did not agree to designate Sarah as the 

survivor beneficiary and the inclusion of that term in the Divorce Decree was a mistake.  The 

Family Court initially granted David’s Motion to Set Aside, removing the award of survivor 

benefits to Sarah from the Divorce Decree.  

10. On October 9, 2018, Sarah filed a Motion to Alter or Amend Judgment, or, in the 

Alternative, for New Trial Pursuant to NRCP 59(a)(7).  On January 16, 2019, the Family Court 

entered an order setting aside its prior order granting David’s Motion to Set Aside and set the 

matter (including David’s Motion to Set Aside) for an evidentiary hearing. 

11. The Court began the evidentiary hearing on the Motion to Set Aside (and other 

motions) on January 27, 2020.  The evidentiary hearing has not yet concluded. 

12. On May 29, 2020, David initiated this action.   

13. David asserts various causes of action against the McConnell Defendants, alleging 

they committed legal malpractice by “a. Failing to actively participate in drafting the Decree to 

ensure the agreed upon terms are properly reflected in the final draft; b. Failing to properly read, 
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review, and object to the Decree that contained unfavorable terms that [David] did not agree to; 

and c. Advising [David] to sign the Decree that contained unfavorable terms that [David] did not 

agree to.”  (Compl. ¶ 25.) 

14. David asserts two causes of action against Sarah and the Cooley Defendants.   

(a) First, David asserts a claim for civil conspiracy against Sarah and the Cooley 

Defendants, alleging they “acted in concert to intentionally defraud [David] into signing the 

legally binding Decree of Divorce with terms that were not agreed to” and that they “had no 

intention of abiding to the agreed upon terms as outlined in the MOU.”  (Id.  ¶¶ 41-42.)   

(b) Second, David asserts that Sarah and Cooley breached an agreement that 

Sarah would not receive survivor benefits (which he alleges is reflected in the MOU even 

though it does not address survivor benefits) by: “a. Drafting the Decree of Divorce, which 

contained terms that SARAH would be entitled to survivorship benefits under Plaintiff’s 

PERS account; b. Submitting the Decree of Divorce so that its terms become legally 

enforceable; c. Seeking to enforce the survivorship benefit from the Decree, despite being 

contradictory to the agreed upon terms of the MOU.”  (Id. ¶ 47.) 

CONCLUSIONS OF LAW 

The Court, having examined the briefs of the parties, the records and documents on file, 

being fully advised of the premises, and good cause appearing, hereby makes the following 

Conclusions of Law with regard to the Special Motion to Dismiss and the Joinder:   

15. In 1993, the Nevada legislature adopted an anti-SLAPP statute based upon 

California’s anti-SLAPP statute.  John v. Douglas Cty. Sch. Dist., 125 Nev. 746, 752, 219 P.3d 

1276, 1281 (2009).  “A SLAPP lawsuit is characterized as a meritless suit filed primarily to chill 

the defendant’s exercise of First Amendment rights.”  Id. at 752, 219 P.3d at 1280 (internal 

quotation marks omitted).  “SLAPP lawsuits abuse the judicial process by chilling, intimidating, 

and punishing individuals for their involvement in public affairs.”  Id. at 752, 219 P.3d at 1281. 

16. Nevada’s anti-SLAPP statute provides that a defendant may file a special motion to 

dismiss within 60 days after service of the complaint.  NRS 41.660(1)-(2).   Initially, a defendant 

filing a special motion to dismiss has the initial burden of demonstrating, by a preponderance of the 
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evidence, that the claims at issue are “based upon a good faith communication in furtherance of the 

right to petition or the right to free speech in direct connection with an issue of public concern.”  

NRS 41.660(3)(a).  Then, if the moving defendant meets her initial burden, the burden shifts to the 

plaintiff to demonstrate, with “prima facie evidence,” that he has a “probability of prevailing on the 

claim.”  NRS 41.660(3)(c).  If the plaintiff fails to meet his burden, the matter must be dismissed 

and “the dismissal operates as an adjudication on the merits.”  NRS 41.660(5). 

17. Nevada’s anti-SLAPP statute defines a “[g]ood faith communication in furtherance 

of the right to free speech in direct connection with an issue of public concern” by four categories 

of communication.  See NRS 41.637.  One such category protects “[w]ritten or oral statement[s] 

made in direct connection with an issue under consideration by a . . . judicial body . . . .”  NRS 

41.637(3) (emphasis added).  To qualify for this category, “the statement must (1) relate to the 

substantive issues in the litigation and (2) be directed to persons having some interest in the 

litigation.”  Patin v. Ton Vinh Lee, 134 Nev. 722, 726, 429 P.3d 1248, 1251 (2018).  Finally, the 

communication must be “truthful or . . . made without knowledge of its falsehood.”  NRS 41.637. 

The Court finds David’s civil conspiracy claim against Sarah concerns conduct and statements at 

issue related to the ongoing Divorce Action and thus is based on “[w]ritten or oral statement[s] 

made in direct connection with an issue under consideration by a . . . judicial body.”  The Court 

further finds that Sarah’s conduct and statements “relate to the substantive issues in the litigation” 

and are “directed to persons having some interest in the litigation,”—specifically, to David and the 

Family Court.  See Patin, 134 Nev. at 726, 429 P.3d at 1251.  The Court further finds that Sarah’s 

conduct and alleged statements are not false—even assuming Sarah and David had orally agreed 

that Sarah would not receive survivor benefits at the mediation, neither their alleged agreement nor 

the inclusion of the survivor benefits in the Divorce Decree are false statements.  See NRS 41.637.  

Accordingly, the Court finds that David’s civil conspiracy claim against Sarah is subject to a special 

motion to dismiss under Nevada’s anti-SLAPP statute. 

18. The Court finds David’s breach of contract claim against Sarah is not based on 

“[w]ritten or oral statement[s] made in direct connection with an issue under consideration by a . . . 
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judicial body.”  Accordingly, the Court finds that David’s breach of contract claim against Sarah is 

not subject to a special motion to dismiss under Nevada’s anti-SLAPP statute. 

19. The Court finds David has failed to demonstrate, with “prima facie evidence,” that 

he has a “probability of prevailing” on his civil conspiracy claim.  See NRS 41.660(3)(c). 

(a) First, David’s conspiracy claim fails as matter of law because a client cannot 

conspire with her legal counsel who is acting within the scope of attorney-client 

relationship.  See Crossroads Partners v. Utah Crossing, Ltd., Nos. 98-15673, 98-15674, 

1999 U.S. App. LEXIS 22721, at *10 (9th Cir. Sep. 9, 1999) (finding, under Nevada law, a 

civil conspiracy between a client and a lawyer was barred because “[t]here can be no 

conspiracy between an agent and its principal when the agent acts only in the agent’s 

official capacity on behalf of the principal, and not for the agent’s private benefit.”); Fraidin 

v. Weitzman, 611 A.2d 1046, 1079 (Md. 1992) (“There can be no conspiracy when an 

attorney acts within the scope of his employment.”); Macke Laundry Serv. Ltd. Pshp. v. Jetz 

Serv. Co., 931 S.W.2d 166, 176 (Mo. Ct. App. 1996) (“As an agent of the client, an attorney 

acts as the client’s alter ego and not for the attorney,” and thus “an identity between agent 

and principal leads to a legal impossibility in the context of conspiracy,” because “[t]wo 

entities which are not legally distinct cannot conspire with one another.”); accord Collins v. 

Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 303, 662 P.2d 610, 622 (1983) (“Agents and 

employees of a corporation cannot conspire with their corporate principal or employer 

where they act in their official capacities on behalf of the corporation and not as individuals 

for their individual advantage.”). 

(b) Second, David’s conspiracy claim fails as a matter of law because David 

cannot assert fraud based on an alleged term (the survivor benefits) that is contradicted by 

the unambiguous terms of a written agreement (the Divorce Decree).  See Rd. & Highway 

Builders v. N. Nev. Rebar, 128 Nev. 384, 390, 284 P.3d 377, 380 (2012).   

(c) Third, David’s conspiracy claim fails as a matter of law because David 

cannot assert fraud based solely on Sarah’s alleged failure to perform.  See id. at 389, 284 
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P.3d at 380 (“[T]here is no inference of a fraudulent intent not to perform from the mere fact 

that a promise made is subsequently not performed.”). 

ORDER 

 Based on the foregoing Findings and good cause appearing,  

IT IS HEREBY ORDERED that the Special Motion to Dismiss is GRANTED pursuant to 

NRS 41.660 (anti-SLAPP) as to David’s civil conspiracy claim, which is hereby DISMISSED with 

prejudice. 

IT IS FURTHER ORDERED that the Special Motion to Dismiss and Joinder are DENIED 

as to David’s breach of contract claim against Sarah. 

IT IS FURTHER ORDERED that Sarah’s motions to dismiss under NRCP 12(b)(1) and 

NRCP 12(b)(5), sought in the alternative, are DENIED without prejudice to renewal in an NRCP 

12(b) response. 

DATED this           day of     , 2020. 
 
 
 
        
  THE HONORABLE ELIZABETH GONZALEZ 
 

 
 

Respectfully Submitted By: 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams  

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose 
 
 
 
Approved as to Form and Content By: 
 
WILSON ELSER MOSKOWITZ EDELMAN & DICKER 
 
By: /s/ Sheri Thome                                  

SHERI THOME 
6689 Las Vegas Boulevard, South, Suite 200 
Las Vegas, Nevada 89119 

Attorneys for Defendants Shelly Booth Cooley, 
Esq. and the Cooley Law Firm 

Approved as to Form and Content By: 
 
COHEN | JOHNSON | PARKER | EDWARDS 
 
By:                          

JAMES L. EDWARDS 
ADAM C. EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Attorneys for Plaintiff David John Rose 
 
Approved as to Form and Content By: 
 
LIPSON NEILSON P.C. 
 
By: /s/ Joseph Garin                        

JOSEPH GARIN 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Attorneys for Defendants McConnell Law Ltd. 
and Regina McConnell Esq. 

 

27th August
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 

  

Defendant Sarah Janeen Rose (“Sarah”) moves to dismiss the breach of contract claim 

asserted against her by Plaintiff David John Rose (“David”) pursuant to NRCP 12(b)(1) because 

this Court lacks subject-matter jurisdiction and under NRCP 12(b)(5) because his claim fails to state 

a cognizable claim for relief as pled. 

This Motion is made and based upon the papers and pleadings on file; the following 

Memorandum of Points and Authorities; and any oral argument as may be heard by the Court.   

 

 

MDSM (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 
DEFENDANT SARAH JANEEN ROSE’S 

MOTION TO DISMISS PURSUANT TO 

NRCP 12(b)(1) and NRCP 12(b)(5) 
 
(Hearing Requested) 

Case Number: A-20-815750-C

Electronically Filed
9/10/2020 10:11 AM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

David asserts Sarah breached a Memorandum of Understanding (“MOU”) by drafting a 

Stipulated Decree of Divorce (the “Divorce Decree”) providing Sarah with survivor benefits under 

David’s Public Employees Retirement System (“PERS”) pension—even though the MOU does not 

address survivor benefits at all.  David’s claim fails as a matter of law.  

Initially, this Court lacks subject-matter jurisdiction to address David’s claim against Sarah.  

The Family Court has exclusive jurisdiction over divorce matters.  The Nevada Supreme Court has 

repeatedly held that where a divorce decree does not directly provide for the survival of a pre-

decree agreement merged into the decree (like the MOU), that pre-decree agreement is destroyed 

and the parties’ remedies are limited to those available on the decree itself (e.g., a motion to set 

aside the decree).  Stated differently, David cannot sue for a breach of the MOU and any alleged 

oral agreement because they were unequivocally merged into the Divorce Decree.  Accordingly, 

this Court lacks subject-matter jurisdiction to address the Divorce Decree—which is still pending in 

the Family Court.  

Even assuming this Court had subject-matter jurisdiction, David’s breach of contract claim 

fails as plead.  First, David’s claim is unripe because it is contingent upon the outcome of the 

Divorce Matter, which remains pending.  Second, David’s breach of contract claim is barred by the 

parol evidence rule because the Divorce Decree is the final integrated agreement and supersedes 

any prior agreements (including the MOU and any other alleged oral agreements). 

In sum, this Court lacks subject matter jurisdiction over David’s claim against Sarah and, in 

any event, his claim fails as pled.  Accordingly, this Court should dismiss David’s claim against 

Sarah with prejudice. 
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II. STATEMENT OF FACTS 

The following facts and allegations arise from the Complaint and are accepted as true solely 

for purposes of this Motion.  See, e.g., Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228, 

181 P.3d 670, 672 (2008). 

A. The Divorce Action. 

Sarah and David were married on June 17, 2006.  (Compl. for Divorce, Case No. D-17-

547250-D, filed on June 22, 2017, at 1.)1  On February 22, 2017, David filed a Complaint for 

Divorce against Sarah (the Divorce Action).  (See generally id.) 

B. The Mediation. 

On March 23, 2018, Sarah and David, along with their respective counsel, participated in a 

mediation with the Honorable Rhonda K. Forsberg2 in an effort to resolve the Divorce Action.  

(Compl. ¶¶ 10, 14.)  At that time, David was represented by co-defendant Regina McConnell, Esq. 

(“McConnell”) and Sarah was represented by co-defendant Cooley.  (Id. ¶ 10.) 

David alleges, and Sarah denies, that during the course of the mediation Sarah requested that 

David name her as the survivor beneficiary of David’s PERS pension.  (Id. ¶ 12.)  David alleges, 

and Sarah denies, that David refused to grant survivor benefits to Sarah.  (Id. ¶¶ 13-14.)   

C. The Memorandum of Understanding. 

The mediation was successful.  (Id. ¶ 14.)  Judge Forsberg drafted a three-page 

memorandum of understanding (the MOU), which memorialized the material terms of Sarah and 

David’s agreement.  (Id. ¶ 15; Compl. at Ex. 1, MOU [hereinafter, “MOU”].)  The MOU provided 

that its purpose was “to memorialize” the parties’ agreement.  (MOU, at 1.)  The MOU stated it 

included the “material terms” of their agreement and was intended to bind the parties to those 

material terms.  (Id.)  The MOU provided “that counsel for Sarah shall draft a final formal 

                                                 
1  On August 26, 2020, the Family Court entered an order sealing the Divorce Action pursuant to 
NRS 125.110(2).  (See Order Sealing File, filed on Aug. 26, 2020.)  However, NRS 125.110(2) 
provides that filings in a sealed divorce action may still be utilized as “required as evidence in 
another action or proceeding.” 

2  Judge Forsburg was appointed to Department G of the Family Division of the Eighth Judicial 
District Court after the mediation. 
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agreement incorporating the terms herein,” and “[t]hat [final formal] agreement shall be ratified by 

the Court, but shall not merge and shall retain its separate nature as a contract.”  (Id. (emphasis 

added).) The MOU did not address survivor benefits.  (See generally id.) 

D. The Divorce Decree. 

After Sarah and David executed the MOU, Sarah (through her counsel) drafted a 39-page 

Stipulated Decree of Divorce (the Divorce Decree).  (Compl. ¶ 15; id. at Ex. 2, Divorce Decree 

[hereinafter, “Divorce Decree”].)  David and his counsel (McConnell) were given a copy of the 

Divorce Decree for their review.  (Compl. ¶ 18.)  McConnell advised David to execute the Divorce 

Decree, which he did.  (Compl. ¶ 18; Divorce Decree at 39.) 

The Divorce Decree unambiguously provided that David would name Sarah as the 

irrevocable survivor beneficiary of David’s PERS pension.  (Divorce Decree, at 21, 24.)  Further, 

the Divorce Decree contained many other terms that were not addressed by the MOU, including: 

 Certain details concerning child support (id. at 11:20 – 12:1); 

 Health insurance coverage for their minor children (id. at 12:11 – 13:20); 

 Unreimbursed medical expenses for their minor children (id. at 13:20 – 17:16); 

 The allocation of the dependent child tax credit (id. at 17:14 – 18:4); 

 The division of furniture and furnishings (id. at 22:14-16, 25:4-6); 

 The division of personal property and jewelry (id. at 22:28, 25:9-10); 

 Directions for the division of the PERS pension though a Qualified Domestic Relations 

Order (QDRO) (id. at 21:22 – 22:13, 24:10-28);  

 The division of their community debts (id. at 25:12 –  26:17); 

 The filing of tax returns (id. at 28:4 – 29:25); 

 Treatment of future-acquired property (id. at 30:1-15); 

 Waiver of inheritance rights (id. at 31:1-25); 

 Mutual release of obligations and liabilities (id. at 32:1-20); and 

 Handling of omitted community property and debts (id. at 36:36 – 37:14). 

Simply put, the Divorce Decree contains many terms necessary to resolve a divorce that were not 

addressed by the MOU.  (Compare MOU with Divorce Decree.) 

354



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

Page 5 of 14 

 The Divorce Decree also, contains an integration/merger clause, providing that the “Decree 

of Divorce contains the entire agreement of the parties on these matters, superseding any previous 

agreement between them.” (Divorce Decree at 38 (emphasis added).)  Additionally, the parties 

agreed that “[n]o other agreement, statement, or promise made on or before the effective date of this 

Decree of Divorce by or to either party or his or her agent or representative will be binding on the 

parties unless (a) made in writing and signed by both parties, or (b) contained in an order of a Court 

of competent jurisdiction.  (Id. at 38-39.)  David does not allege (and cannot allege) there is another 

agreement, statement, or promise—either in a writing signed by both parties or in an order of a 

Court—addressing survivor benefits.  (See generally Compl.) 

 Sarah (through her counsel) submitted the Divorce Decree to the judge assigned to the 

Divorce Action.  (Id. ¶ 19.)  The Divorce Decree was entered on April 11, 2018.  (See Divorce 

Decree.) 

E. David Moves to Set Aside the Divorce Decree, in Part. 

On April 25, 2018, David filed a Motion to Set Aside the Paragraph Regarding Survivor 

Benefits in the Decree of Divorce Based Upon Mistake (the “Motion to Set Aside”).  (See Motion 

to Set Aside, Case No. D-17-547250-D, filed on April 25, 2018.)  In essence, David contends that 

he did not agree to designate Sarah as the survivor beneficiary and the inclusion of that term in the 

Divorce Decree was a mistake.  (See generally id.)  The Family Court initially granted David’s 

Motion to Set Aside, removing the award of survivor benefits to Sarah from the Divorce Decree.  

(See Order, Case No. D-17-547250-D, filed on Sept. 25, 2018.) 

F. Sarah Moves to Alter or Amend Judgment. 

On October 9, 2018, Sarah filed a Motion to Alter or Amend Judgment, or, in the 

Alternative, for New Trial Pursuant to NRCP 59(a)(7).  (See Motion to Alter/Amend, Case No. D-

17-547250-D, filed on Oct. 9, 2018.)  On January 16, 2019, the Family Court entered an order 

setting aside its prior order granting David’s Motion to Set Aside and set the matter (including 

David’s Motion to Set Aside) for an evidentiary hearing.  (See Order, Case No. D-17-547250-D, 

filed on Jan. 16, 2019.)   
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The Court began the evidentiary hearing on the Motion to Set Aside (and other motions) on 

January 27, 2020.  (See Minutes, Case No. D-17-547250-D, filed on Jan. 27, 2020.)  As of the 

submission of this Motion, it is anticipated that the evidentiary hearing will not be completed until 

sometime in 2021. 

III. RELEVANT PROCEDURAL HISTORY 

A. David Initiates this Lawsuit While the Divorce Action Remains Pending. 

On May 29, 2020, David initiated this lawsuit against McConnell (and her law firm), Cooley 

(and her law firm), and Sarah.  (See generally Compl.) 

David contends that McConnell, his prior counsel in the Divorce Action, committed legal 

malpractice by “a. Failing to actively participate in drafting the Decree to ensure the agreed upon 

terms are properly reflected in the final draft; b. Failing to properly read, review, and object to the 

Decree that contained unfavorable terms that [David] did not agree to; and c. Advising [David] to 

sign the Decree that contained unfavorable terms that [David] did not agree to.”  (Compl. ¶ 25.) 

David asserted two causes of action against Sarah and Cooley (Sarah’s former counsel in the 

Divorce Action).  First, David asserted a claim for civil conspiracy against Sarah and Cooley, 

alleging they “acted in concert to intentionally defraud [David] into signing the legally binding 

Decree of Divorce with terms that were not agreed to” and that they “had no intention of abiding to 

the agreed upon terms as outlined in the MOU.”  (Id.  ¶¶ 41-42.)  Second, David asserted that Sarah 

and Cooley breached an agreement that Sarah would not receive survivor benefits (which he alleges 

is reflected in the MOU even though it does not address survivor benefits) by: “a. Drafting the 

Decree of Divorce, which contained terms that SARAH would be entitled to survivorship benefits 

under Plaintiff’s PERS account; b. Submitting the Decree of Divorce so that its terms become 

legally enforceable; c. Seeking to enforce the survivorship benefit from the Decree, despite being 

contradictory to the agreed upon terms of the MOU.”  (Id. ¶ 47.) 

B. This Court Grants Sarah’s Special Motion to Dismiss (anti-SLAPP) as to 
David’s Conspiracy Claim. 

On July 6, 2020, Sarah filed a Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-

SLAPP), or, in the Alternative, Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 12(b)(5) 
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(the “Special Motion to Dismiss”).  On August 27, 2020, this Court entered an Order Granting in 

Part, and Denying in Part, Defendant Sarah Janeen Rose’s Special Motion to Dismiss Pursuant to 

NRS 41.660 (anti-SLAPP) (the “Order”).   

In essence, this Court found David’s civil conspiracy claim against Sarah was subject to 

Nevada’s anti-SLAPP statute, but that his breach of contract claim was not.  (See generally Order.)  

This Court dismissed David’s civil conspiracy claim because David “failed to demonstrate, with 

‘prima facie evidence,’ that he ha[d] a ‘probability of prevailing.’”  (Id. at 6:3 – 7:2 (quoting NRS 

41.660(3)(c)).)  Notably, this Court found that David’s civil conspiracy claim failed because, 

among other reasons, “David cannot assert fraud based on an alleged term (the survivor benefits) 

that is contradicted by the unambiguous terms of a written agreement (the Divorce Decree).”  (Id. at 

6:22-25 (citing Rd. & Highway Builders v. N. Nev. Rebar, 128 Nev. 384, 390, 284 P.3d 377, 380 

(2012)).) 

The Court denied Sarah’s motions to dismiss under NRCP 12(b)(1) and NRCP 12(b)(5), 

which she had sought in the alternative, “without prejudice to renewal in an NRCP 12(b) response.”  

(Id. at 7:10-12 (emphasis added).) 

IV. ARGUMENT 

A. This Court Lacks Subject Matter Jurisdiction. 

“Subject matter jurisdiction is the court’s authority to render a judgment in a particular 

category of case.”  Landreth v. Malik, 127 Nev. 175, 183, 251 P.3d 163, 168 (2011).  A defendant 

may move to dismiss a complaint on the basis of a “lack of subject-matter jurisdiction.”  NRCP 

12(b)(1).  Further, a court must dismiss an action, sua sponte, if it “determines at any time that it 

lacks subject-matter jurisdiction . . . .”  NRCP 12(h)(3).   

The “family court division has original and exclusive jurisdiction over matters affecting the 

familial unit including divorce . . . .”  Landreth, 127 Nev. at 184, 251 P.3d at 169 (emphasis added); 

NRS 3.223(1)(a) (stating that, in judicial districts where established, family courts have original and 

exclusive jurisdiction over all proceedings brought pursuant to NRS Chapter 125). 

The Nevada Supreme Court has repeatedly held that a divorce decree destroys the 

independent contractual nature of a merged pre-decree agreement unless the agreement and the 
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divorce decree direct that the agreement is to survive.  See Day v. Day, 80 Nev. 386, 389-90, 395 

P.2d 321, 322-23 (1964) (holding the “survival provision of a [pre-decree] agreement is ineffective 

unless the court decree specifically directs survival.”); Vaile v. Porsboll, 128 Nev. 27, 33 n.7, 268 

P.3d 1272, 1276 n.7 (2012) (“[W]hen a support agreement is merged into a divorce decree, the 

agreement loses its character as an independent agreement, unless both the agreement and the 

decree direct the agreement’s survival”).3  Under such circumstances, a party may not seek to 

modify, rescind, or enforce the merged agreement under contract principles.  See Vaile, 128 Nev. at 

33 n.7, 268 P.3d at 1276 n.7 (“Because the parties’ agreement was merged into the divorce decree, 

to the extent that the district court purported to apply contract principles, specifically, rescission, 

reformation, and partial performance . . . to support its decision . . . any application of contract 

principles to resolve the issue [addressed] . . . was improper.”).4  Instead, the parties’ remedies are 

limited to those available to address the divorce decree itself—e.g., the Nevada Rules of Civil 

Procedure and NRS Chapter 125.  See Lin v. Lin, No. 77351-COA, 2020 Nev. App. Unpub. LEXIS 

241, at *6 n.4 (Nev. Ct. App. March 30, 2020) (“We note that although the parties agreed to the 

distribution of property in the MOU, because the agreement was merged into the decree, the parties’ 

rights stem from the decree and are subject to the provisions of NRS Chapter 125.”). 

For example, in Day, the Nevada Supreme Court held that a divorce decree destroyed a pre-

decree agreement concerning alimony even though the pre-decree agreement “expressly stated that 

the agreement was not to be merged into any decree of divorce entered later.”  80 Nev. at 387, 395 

P.2d at 321.  There, a wife and husband executed a written agreement concerning the husband’s 

                                                 
3   Accord Viallet-Volk v. Volk, No. 62261, 2014 Nev. Unpub. LEXIS 1661, at *2-3 (Nev. Oct. 13, 
2014) (“[T]he merger of an agreement into a divorce decree destroys the independent existence of 
the agreement.”). 

4  Accord Viallet-Volk, No. 62261, 2014 Nev. Unpub. LEXIS 1661, at *3 (“[B]ecause the marital 
settlement agreement and memorandum of agreement were incorporated and merged into the divorce 
decree, any attempt to enforce these agreements under contract principles is improper.”); Friedman 
v. Friedman, Nos. 56265, 56616, 57424, 57480, 2012 Nev. Unpub. LEXIS 1812, at *6-7 (Nev. Dec. 
20, 2012) (“A clear and direct expression of merger in the decree of divorce destroys the independent 
contractual nature of the marital settlement agreement, and parties may no longer seek to enforce the 
agreement under contract principles.”). 
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payment of alimony to the wife and expressly provided that it would not merge into any subsequent 

divorce decree.  Id.  Later, the court entered a divorce decree that adopted the written agreement, 

but “did not itself state that the agreement was not merged, nor did it expressly provide that the 

agreement survive the decree.”  Id. 

The wife subsequently sought a judgment for the husband’s non-payment of alimony under 

NRS 125.180, and the husband argued that the wife’s sole remedy was a breach of contract action 

on the pre-decree agreement.  Id. at 387-88, 395 P.2d at 322.  The Nevada Supreme Court rejected 

the husband’s argument, finding that the pre-decree agreement’s survival provision was ineffective 

because the divorce decree itself did not direct survival.  Id. at 389, 395 P.2d at 322-23.  The Court 

explained that absent “a clear and direct expression [of survival] in the decree we shall presume that 

the court rejected the contract provision for survival by using words of merger in its decree . . . .”  

Id. at 389-90, 395 P.2d at 323.  As such, the Court held that the wife’s remedy was through 

enforcement of the divorce decree via NRS 125.180.  Id. at 390, 395 P.2d at 323. 

Here, any prior agreements between Sarah and David (including the MOU and the alleged 

oral agreement) were merged into and destroyed by the Divorce Decree.  The Divorce Decree 

contains an integration/merger clause, providing that David and Sarah “expressly agree that this 

Decree of Divorce contains the entire agreement of the parties on these matters, superseding any 

previous agreement between them.”  (Compl., Ex. 2, Divorce Decree, at 38 (emphasis added).)  

Moreover, the Divorce Decree expressly references the MOU (which is attached to the Divorce 

Decree) but does not specifically direct the survival of the MOU or any other agreements.  (See 

generally id.)5  Thus, the MOU and any other agreements were merged into the Divorce Decree and 

did not survive.  Day, 80 Nev. at 389-90, 395 P.2d at 323.   

                                                 
5   In fact, the MOU itself does not state that it (the MOU) would survive the entry of a divorce 
decree.  Instead, the MOU contemplated that the parties would draft a “final formal agreement” that 
would “not merge” and “retain its separate nature as a contract.”  (Compl., Ex. 1, MOU, at 1.)  The 
Parties never drafted a “final formal agreement,” apart from the Divorce Decree.  (Ex. A, Sarah Decl. 
¶ 15.)  Regardless, the Divorce Decree does not direct the survival of the MOU or any other agreement 
and that ends the inquiry.  See Day, 80 Nev. at 389-90, 395 P.2d at 323. 
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Because the MOU and any other agreements were merged into the Divorce Decree, David’s 

remedies are limited to those available to address the Divorce Decree itself—such as his Motion to 

Set Aside currently pending in the Divorce Action.  See Lin, No. 77351-COA, 2020 Nev. App. 

Unpub. LEXIS 241, at *6 n.4.  The Family Court has exclusive jurisdiction to address the Divorce 

Decree.  See NRS 3.223(1)(a); Landreth, 127 Nev. at 184, 251 P.3d at 169.   

Accordingly, this Court lacks subject-matter jurisdiction to address David’s breach of 

contract claim against Sarah. 

B. Even Assuming this Court had Subject Matter Jurisdiction, David’s Breach of 
Contract Claim Fails as a Matter of Law. 

1. Standard of Decision under NRCP 12(b)(5). 

Under NRCP 12(b)(5), “[d]ismissal is proper where the allegations are insufficient to 

establish the elements of a claim for relief.”  Stockmeier v. Nev. Dept. of Corrections, 124 Nev. 313, 

316, 183 P.3d 133, 135 (2008) (internal quotation marks omitted).  A complaint shall be dismissed 

“if it appears beyond a doubt that [the plaintiff] could prove no set of facts, which, if true, would 

entitle it to relief.”  Buzz Stew, LLC, 124 Nev. at 228, 181 P.3d at 672; see also Morris v. Bank of 

Am. Nev., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994) (providing that dismissal under Rule 

12(b)(5) is appropriate where the allegations “fail to state a cognizable claim for relief”).    

When deciding a motion to dismiss, the Court need not accept legal conclusions as true, 

even if they are cast in the form of factual allegations.  Clegg v. Cult Awareness Network, 18 F.3d 

752, 754-55 (9th Cir. 1994);6 Flowers v. Carville, 266 F. Supp. 2d 1245, 1249 (D. Nev. 2003); see 

also Conway v. Circus Circus Casinos, Inc., 116 Nev. 870, 875, 8 P.3d 837, 840 (2000) (stating that 

“[a] bare allegation is not enough” and that a complaint “must set forth sufficient facts to establish 

all necessary elements of a claim for relief”). 

Also, in deciding a motion to dismiss, the court may consider materials outside the 

pleadings if those materials are attached to the complaint, Hal Roach Studios v. Richard Feiner & 

Co., 896 F.2d 1542, 1555 (9th Cir. 1990), are referenced by the complaint, Durning v. First Boston 

                                                 
6   Federal cases interpreting the Federal Rules of Civil Procedure are strong persuasive authority in 
Nevada courts.  See Exec. Mgmt. Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002). 
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Corp., 815 F.2d 1265, 1267 (9th Cir. 1987), or are properly subject to judicial notice—such as 

matters of public record, MGIC Indem. Corp. v. Weisman, 803 F.2d 500, 504 (9th Cir. 1986). 

2. David’s Claim is Unripe. 

In order for a claim to be justiciable, it must be ripe for review.  See Doe v. Bryan, 102 Nev. 

523, 525, 728 P.2d 443, 444 (1986).  A dispute is not ripe “if it rests upon contingent future events 

that may not occur as anticipated, or indeed may not occur at all.”  Texas v. United States, 523 U.S. 

296, 300 (1998). 

Here, David’s breach of contract claim is plainly unripe as it is contingent on the outcome of 

the Divorce Matter.  David’s Motion to Set Aside the Divorce Decree remains pending in the 

Divorce Matter and, if he prevails on it, then his breach of contract claim against Sarah asserted in 

this matter will be moot—he will have suffered no damages.  Indeed, as explained above, an 

evidentiary hearing on David’s Motion to Set Aside is still pending in the Divorce Matter. 

Because David’s claim is contingent upon the Divorce Matter, it is unripe and must be 

dismissed.  See Texas, 523 U.S. at 300; Doe, 102 Nev. at 525, 728 P.2d at 444. 

3. David’s Breach of Contract Claim is Barred by the Parol Evidence Rule as 
the Alleged Agreement is Contradicted by the Parties’ Integrated 
Agreement (the Divorce Decree).  

David alleges that he and Sarah (and Cooley) “entered into a contract wherein [Sarah] 

agreed that SARAH would NOT receive survivorship benefits under Plaintiff’s PERS account, as 

outlined in the MOU.”  (Compl. ¶ 45.)  David alleges Sarah breached this alleged contract by 

drafting the Divorce Decree to include providing survivor benefits to Sarah, submitting the Divorce 

Decree to the Family Court “so that its terms became legally enforceable” and by seeking to enforce 

the Divorce Decree.  (Id. ¶ 46.)  David’s claim is barred by the parol evidence rule.7 

 “A claim for breach of contract requires the plaintiff to demonstrate the following elements: 

(1) the existence of a valid contract; (2) a breach by the defendant; and (3) damages as a result of 

                                                 
7  As detailed above, the Divorce Decree destroyed the independent contractual nature of the MOU 
and any other pre-decree agreement between David and Sarah.  As a result, David may not utilize 
contract principles to collaterally attack the Divorce Decree.  See Vaile, 128 Nev. at 33 n.7, 268 P.3d 
at 1276 n.7.  However, even assuming contract principles could be applied, David’s claim is barred. 
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the breach.”  See Cohen-Breen v. Gray Television Grp., Inc., 661 F. Supp. 2d 1158, 1171 (D. Nev. 

2009); see also Calloway v. City of Reno, 116 Nev. 250, 256, 993 P.2d 1259, 1263 (2000). 

“The parol evidence rule forbids the reception of evidence which would vary or contradict 

[an integrated agreement], since all prior negotiations and agreements are deemed to have been 

merged therein.”  Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 281, 21 P.3d 16, 21 (2001) (internal 

quotation marks omitted).  “An integrated agreement is a writing or writings constituting a final 

expression of one or more terms of an agreement.”  Restatement (Second) of Contracts § 209(1) 

(1981).  Where an agreement “which in view of its completeness and specificity reasonably appears 

to be a complete agreement, it is taken to be an integrated agreement unless it is established by 

other evidence that the writing did not constitute a final expression.”  Id. § 209(3).   

Here, any prior agreement of David and Sarah (including the MOU and any alleged oral 

agreements) was merged into the Divorce Decree.  As detailed above, the Divorce Decree contains 

an integration/merger clause, providing that David and Sarah “expressly agree that this Decree of 

Divorce contains the entire agreement of the parties on these matters, superseding any previous 

agreement between them.”  (Divorce Decree, at 38 (emphasis added).)  Even if one were to 

disregard the integration/merger clause, it is evident that the 39-page Divorce Decree, “in view of 

its completeness and specificity reasonably appears to be a complete agreement,” and thus should 

be presumed to be an integrated agreement—especially considering that the three-page MOU failed 

to address numerous terms that were necessary to resolve the Divorce Matter.  See Restatement 

(Second) of Contracts § 209(3).  Indeed, the MOU itself contemplates that it does not represent the 

“final formal agreement” of the parties.  (MOU at 1.)   

Because the Divorce Decree is an integrated agreement, David cannot use parol evidence 

(such as the alleged oral agreement or the MOU) to “vary or contradict [the Divorce Decree], since 

all prior negotiations and agreements are deemed to have been merged therein.”  See Kaldi, 117 

Nev. at 281, 21 P.3d at 21 (internal quotation marks omitted).   Accordingly, since the Divorce 

Decree unambiguously provides that Sarah is to receive survivor benefits, David may not assert a 

breach of contract action based on an alleged prior agreement that is directly contradicted by an 

express term of the Divorce Decree.  See id.; accord Restatement (Second) of Contracts § 213(1) 
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(1981) (“A binding integrated agreement discharges prior agreements to the extent that it is 

inconsistent with them.”). 

In sum, even if this Court were to apply contract principles, such principles dictate that 

David’s breach of contract claim is not viable because David cannot use parol evidence to 

contradict the express terms of the parties’ integrated agreement (the Divorce Decree).  See Kaldi, 

117 Nev. at 281, 21 P.3d at 21. 

V. CONCLUSION 

As detailed above, this Court lacks subject matter jurisdiction over David’s breach of 

contract claim against Sarah, David’s claim is unripe, and the parol evidence rule bars David’s claim 

as a matter of law.  Accordingly, Sarah respectfully requests this Court dismiss David’s sole 

remaining claim against Sarah with prejudice.    

DATED this 10th day of September, 2020. 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams   

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose                 
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
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CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 10th day of 

September, 2020, service of the foregoing was made by mandatory electronic service through the 

Eighth Judicial District Court’s electronic filing system and/or by depositing a true and correct copy 

in the U.S. Mail, first class postage prepaid, and addressed to the following at their last known 

address: 

JAMES L. EDWARDS 
ADAM C. EDWARDS 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Email: jedwards@cohenjohnson.com 
 
Attorneys for Plaintiff  
David John Rose 

JOSEPH GARIN 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Email: jgarin@lipsonneilson.com 
 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

SHERI THOME 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER 
6689 Las Vegas Boulevard, South Suite 200 
Las Vegas, Nevada 89119 

Email: sheri.thome@wilsonelser.com 
 
Attorneys for Defendants Shelly Booth 
Cooley, Esq. and the Cooley Law Firm 
 

 
 
       /s/ Sharon Murnane   

  Employee of BAILEYKENNEDY 
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 

  

Defendant Sarah Janeen Rose (“Sarah”) moves for an award of her reasonable attorney’s 

pursuant to NRS 41.670(a) based on this Court’s Order Granting in Part, and Denying in Part, 

Defendant Sarah Janeen Rose’s Special Motion to Dismiss Pursuant to NRS 41.660 (anti-SLAPP) 

(the “Order”).  Further, Sarah respectfully requests that David be required to pay the fee award no 

later than thirty (30) days from notice of entry of the fee award.  

This Motion is made and based upon the papers and pleadings on file; the following 

Memorandum of Points and Authorities; the exhibits attached hereto; and any oral argument as may 

be heard by the Court.   

MATF (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 
DEFENDANT SARAH JANEEN ROSE’S 

MOTION FOR ATTORNEY’S FEES 
 
(Hearing Requested) 

Case Number: A-20-815750-C

Electronically Filed
9/10/2020 11:35 AM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

On August 27, 2020, this Court entered an Order that granted, in part, Sarah’s Special 

Motion to Dismiss pursuant to Nevada’s anti-SLAPP statute.  Specifically, this Court dismissed 

Plaintiff David John Rose (“David”) civil conspiracy claim against Sarah while, at the same time, 

finding David’s breach of contract claim against Sarah was not subject to the anti-SLAPP statute.  

Because this Court granted Sarah’s Special Motion to Dismiss, she is entitled to receive her 

reasonable attorney’s fees and costs1 from David under Nevada’s anti-SLAPP statute. 

As detailed below, Sarah is seeking an award of $16,567.50 in attorney’s fees.  Notably, 

Sarah is only seeking fifty percent of the time incurred to the extent that it does not relate solely to 

David’s claim for civil conspiracy.  Sarah believes this is an equitable manner to calculate the 

award of attorney’s fees given that she prevailed as to one of David’s two claims. 

In sum, Sarah is entitled to her reasonable attorney’s fees pursuant to Nevada’s anti-SLAPP 

statute.  Accordingly, this Court should award Sarah $16,567.50 in attorney’s fees and require 

David to pay the fee award within thirty (30) days of notice of entry of fee award. 

II.  RELEVANT PROCEDURAL HISTORY 

On July 6, 2020, Sarah filed a Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-

SLAPP), or, in the Alternative, Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 12(b)(5) 

(the “Special Motion to Dismiss”).  On August 27, 2020, this Court entered an Order Granting in 

Part, and Denying in Part, Defendant Sarah Janeen Rose’s Special Motion to Dismiss Pursuant to 

NRS 41.660 (anti-SLAPP) (the “Order”).   

In essence, this Court found David’s civil conspiracy claim against Sarah was subject to 

Nevada’s anti-SLAPP statute, but that his breach of contract claim was not.  (See generally Order.)  

This Court dismissed David’s civil conspiracy claim because David “failed to demonstrate, with 

‘prima facie evidence,’ that he ha[d] a ‘probability of prevailing.’”  (Id. at 6:3 – 7:2 (quoting NRS 

41.660(3)(c)).) 

                                                 
1  Sarah has not incurred substantial costs as her filing fees are waived (this is a pro bono matter).  
Accordingly, Sarah is not seeking costs at this time, but reserves the right to do so in the future. 

366



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

Page 3 of 7 

III. ARGUMENT 

A. This Court Should Award Sarah her Reasonable Attorney’s Fees. 

1. Sarah is Entitled to Attorney’s Fees Under the Anti-SLAPP Statute. 

Nevada’s anti-SLAPP statute provides that if a court grants a special motion to dismiss, the 

“court shall award reasonable costs and attorney’s fees to the person against whom the action was 

brought . . . .”  NRS 41.670(b) (emphasis added).  An award of fees is mandatory.  Ketchum v. 

Moses, 17 P.3d 735, 741 (Cal. 2001).  Further, “an award of fees may include not only the fees 

incurred with respect to the underlying claim, but also the fees incurred in enforcing the right to 

mandatory fees . . . .”  Id. at 747. 

“The fee-shifting provision was apparently intended to discourage such strategic lawsuits 

against public participation by imposing the litigation costs on the party seeking to chill the valid 

exercise of the constitutional rights of freedom of speech and petition for the redress of grievances.”  

Id. (internal quotation marks omitted).  “The fee-shifting provision also encourages private 

representation in SLAPP cases, including situations when a SLAPP defendant is unable to afford 

fees or the lack of potential monetary damages precludes a standard contingency fee arrangement.”  

Id. 

A “party who partially prevails on an anti-SLAPP motion must generally be considered a 

prevailing party unless the results of the motion were so insignificant that the party did not achieve 

any practical benefit from bringing the motion.”  Mann v. Quality Old Time Serv., Inc., 42 Cal. Rptr. 

3d 607, 614 (Cal Ct. App. 2006) (finding defendant was entitled to attorney’s fees under California’s 

anti-SLAPP statute even though special motion to strike was granted only as to one of two claims); 

accord ComputerXpress, Inc. v. Jackson, 93 Cal. App. 4th 993, 1020, 113 Cal. Rptr. 2d 625, 648-49 

(2001) (finding defendant entitled to fees where special motion to strike was only granted as to one 

of five claims).2 

                                                 
2  As detailed in the Special Motion to Dismiss, the Nevada Supreme Court generally relies upon 
California case law when interpreting Nevada’s anti-SLAPP statute.  Id at 756, 219 P.3d at 1283 
(“When determining whether Nevada’s anti-SLAPP statute falls within this category, we consider 
California case law because California’s anti-SLAPP statute is similar in purpose and language to 
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Here, it is indisputable that Sarah’s obtaining a dismissal (on the merits) as to David’s civil 

conspiracy was significant.  David’s civil conspiracy was his only tort-based claim—specifically, a 

conspiracy-to-defraud claim.  David no longer has any viable tort claims against Sarah.  Moreover, 

Sarah is no longer at risk of having a fact-finder decide that she committed an act of fraud (which, in 

any event, she plainly did not). 

Regardless, David cannot reasonably argue that the result Sarah achieved was “so 

insignificant that [she] did not achieve any practical benefit from bringing the motion.”  See Mann, 

42 Cal. Rptr. 3d at 614.   Accordingly, Sarah must be considered a prevailing party and is entitled to 

her reasonable attorney’s fees.  See id. 

2. The Attorney’s Fees Sought by Sarah are Reasonable. 

NRCP Rule 54(d)(2)(B) provides that, in support of a motion for attorneys’ fees, along with 

an affidavit from counsel “swearing that the fees were actually and necessarily incurred and were 

reasonable,” a party must submit “documentation concerning the amount of fees claimed.”  A district 

court must then “determine the reasonableness of the requested fees.”  Shuette v. Beazer Homes 

Holding Corp., 121 Nev. 837, 864-65, 124 P.3d 530, 548-59 (2005).   

Further, under Nevada law, attorney’s fees may be awarded to counsel serving in a pro bono 

capacity.  See Miller v. Wilfong, 121 Nev. 619, 622–23, 119 P.3d 727, 730 (2005).  Awards of 

attorney’s fees in pro bono cases promote strong public policy interests.  See id. (noting that “in 

domestic matters, one partner has often created or contributed to the other partner's limited financial 

means” and “if fees are not awarded to pro bono counsel, a wealthier litigant would benefit from 

creating conditions that force the other party to seek legal aid.”). 

As the Nevada Supreme Court has explained, “in calculating attorney’s fees, the court should 

consider the qualities of the advocate, the character of the work to be done, the work actually 

performed by the lawyer, and the result.”  Hornwood v. Smith’s Food King No. 1, 107 Nev. 80, 87, 

                                                 
Nevada’s anti-SLAPP statute.”); Coker v. Sassone, 135 Nev. 8, 11, 432 P.3d 746, 749 (2019) (“This 
court has repeatedly recognized the similarities between California’s and Nevada’s anti-SLAPP 
statutes, routinely looking to California courts for guidance in this area.”). 
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807 P.2d 208, 213 (1991) (citing Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345, 349, 455 P.2d 

31, 33 (1969)). 

Here, an analysis of the Brunzell factors demonstrates that the amount of attorney’s fees 

sought is reasonable.  First, Sarah’s counsel has ample experience—including ample experience in 

representing clients in civil litigation.  (Ex. 1, Decl. Paul C. Williams [“Williams Decl.”] ¶¶ 7-8.) 

Second, the work involved was complex and involved analyzing a great deal of case law 

concerning Nevada’s and California’s anti-SLAPP statutes.  Moreover, given that David has accused 

Sarah of engaging in fraud—an allegation that Sarah does not take lightly—Sarah had to take all 

steps necessary and appropriate in order to ensure that Sarah’s rights were vindicated. 

Third, the attached time entries (Exhibit 2) detail the work actually performed by Sarah’s 

counsel, all of which was reasonably incurred.  (Ex. 1, Williams Decl. ¶ 11.)  Further, virtually all of 

the fees sought are from undersigned counsel, whose billing rate is substantially lower than Dennis 

Kennedy’s rate, the partner assigned to the matter. 

Fourth, the result speaks for itself.  Sarah successfully dismissed David’s claim for civil 

conspiracy under Nevada’s anti-SLAPP statute.  David’s civil conspiracy claim was his only tort 

claim against Sarah and Sarah avoided a potential finding of fraud (even though David’s claim 

utterly lacked merit).  

Finally, Sarah is only seeking half of the attorney’s fees incurred to the extent that they do 

not relate solely to David’s claim for civil conspiracy, as follows: 
 

Category Fees Multiplier Total 

General $30,255.00 0.5 $16,027.50 

Conspiracy-Only $540.00 1.0 $540.00 

 $16,567.50 

Additionally, Sarah is not seeking any fees to the extent that they related solely to David’s breach of 

contract claim.   

In sum, an analysis of the Brunzell factors demonstrates that the amount of attorney’s fees 

sought by Sarah ($16,567.50) is reasonable. Under the circumstances—especially given the public 

policy considerations of Nevada’s anti-SLAPP statute—such an award is more than equitable. 
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IV. CONCLUSION 

As detailed above, Sarah is entitled to attorney’s fees under Nevada’s anti-SLAPP statute.  

Further, the attorney’s fees sought by Sarah are reasonable especially considering that she is only 

seeking fifty percent of the attorney’s fees incurred to the extent the time does not relate solely to 

David’s civil conspiracy claim.    

Accordingly, Sarah respectfully requests this Court award her $16,567.50 in attorney’s fees.  

Further, Sarah respectfully requests that David be required to pay the fee award no later than thirty 

(30) days from notice of entry of the fee award.  

DATED this 10th day of September, 2020. 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams   

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose                 
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
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CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 10th day of 

September, 2020, service of the foregoing was made by mandatory electronic service through the 

Eighth Judicial District Court’s electronic filing system and/or by depositing a true and correct copy 

in the U.S. Mail, first class postage prepaid, and addressed to the following at their last known 

address: 

JAMES L. EDWARDS 
ADAM C. EDWARDS 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Email: jedwards@cohenjohnson.com 
 
Attorneys for Plaintiff  
David John Rose 

JOSEPH GARIN 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Email: jgarin@lipsonneilson.com 
 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

SHERI THOME 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER 
6689 Las Vegas Boulevard, South Suite 200 
Las Vegas, Nevada 89119 

Email: sheri.thome@wilsonelser.com 
 
Attorneys for Defendants Shelly Booth 
Cooley, Esq. and the Cooley Law Firm 
 

 
 
       /s/ Sharon Murnane   

  Employee of BAILEYKENNEDY 
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DECLARATION OF PAUL C. WILLIAMS, ESQ. 

I, Paul C. Williams, Esq., declare as follows: 

1. I am over eighteen (18) years of age and a resident of Clark County, Nevada.   

2. I am competent to testify to the facts stated herein, which are based on personal 

knowledge unless otherwise indicated, and if called upon to testify, I could and would testify 

competently to the following.   

3. I am an associate of the law firm of BaileyKennedy, counsel for Defendant Sarah 

Janeen Rose (“Sarah”) in the matter entitled David John Rose v. Regina McConnell, Esq., et al., 

Case No. A-20-815750-C (the “Matter”), currently pending before the Eighth Judicial District Court 

of the State of Nevada. 

4. BaileyKennedy represents Sarah in a pro bono capacity, in conjunction with the 

Legal Aid Center of Southern Nevada Pro Bono Project.  

5. The attorney’s fees incurred in the Matter are reflected in billing records as generated 

by BaileyKennedy’s billing software, and are consistent with BaileyKennedy’s usual and 

customary billing practices.  Specifically: 

a. Pursuant to BaileyKennedy’s procedures, billing entries were 

completed by each attorney on a daily basis and accurately reflect the amount of time 

spent on each activity billed and the billing rates for each attorney who worked on the 

Matter.   

b. The draft bills generated by BaileyKennedy’s billing software were 

reviewed by the attorneys who worked on the Matter to ensure accuracy.  This 

procedure ensures that BaileyKennedy’s bills accurately reflect the time spent on 

and the work performed for the Matter. 

c. The draft bills are further reviewed by the supervising attorney 

assigned to the Matter to ensure the reasonableness of the time spent on and the work 

performed for the Matter. 

6. A true and correct copy of an itemized list of attorney’s fees incurred by 

BaileyKennedy—related to Sarah’s Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-
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SLAPP), or, in the Alternative, Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 12(b)(5) 

(the “Special Motion to Dismiss”)—through September 10, 2020, is attached to the Motion for 

Attorney’s Fees as Exhibit 2.  Time entries unrelated to Sarah’s Special Motion to Dismiss and time 

entries related solely to Plaintiff David John Rose’s (“David”) breach of contract claim, have been 

removed from the time entries.   

7. Dennis L. Kennedy has practiced law in Nevada since 1975. 

a. Mr. Kennedy graduated from the University of Washington School of 

Law in 1975. 

b. From 1975 to 2006, Mr. Kennedy was a member and then director/ 

shareholder (from 1979 to 2006) of the law firm Lionel Sawyer & Collins.  From 

January 6, 2006 to the present, Mr. Kennedy has been a partner at BaileyKennedy. 

c. Mr. Kennedy’s practice focuses on complex civil disputes in such 

areas as commercial law, corporate law, business torts, and professional 

responsibility/ethics.  Mr. Kennedy has litigated numerous contract disputes. 

8. I have practiced law in Nevada since 2011. 

d. I graduated from the University of Nevada, Las Vegas, William S. 

Boyd School of Law in 2011.  I graduated summa cum laude and was an Articles 

Editor on the Nevada Law Journal. 

e. From 2011 to the present, I have been an associate at 

BaileyKennedy. 

f. My practice focuses on complex civil disputes in such areas as 

commercial law, corporate law, business torts, healthcare law, and professional 

responsibility/ethics.  I have litigated numerous contract disputes. 

9. In total, through September 10, 2020, BaileyKennedy has incurred $28,995.00 in 

attorney’s fees relating to the Special Motion to Dismiss. 

10. BaileyKennedy estimates that it will incur an additional $1,800 in Attorney’s Fees 

from September 10, 2020 to the date of the hearing on the Motion for Attorney’s Fees, as follows: 

5.0 hours for myself, at a rate of $360.00 per hour, to prepare a reply brief in support of the Motion 
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for Attorney’s Fees and to prepare for and participate in the hearing on the Motion for Attorney’s 

Fees. 

11. I have reviewed BaileyKennedy’s billing records for the Matter.  Given the scope 

of the proceedings and the amount in controversy, the number of hours billed and the costs incurred 

were reasonable and necessary to represent Sarah in the Matter.  

EXECUTED this 10th day of September, 2020.  

 

      
            

                  Paul C. Williams, Esq. 
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Date Prof Narrative Units Value
06/15/2020 PCW Review/analyze Complaint and exhibits 

thereto (MOU and Divorce Decree).
3.00 $1,080.00

06/16/2020 PCW Legal research regarding anti-SLAPP 
statute.

0.75 $270.00

06/17/2020 PCW Review/analyze filings from divorce 
matter.

4.00 $1,440.00

06/17/2020 PCW Continue legal research regarding Anti-
SLAPP.

1.75 $630.00

06/23/2020 PCW Begin to draft/revise Defendant Sarah 
Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

2.50 $900.00

06/23/2020 PCW Continue legal research regarding Anti-
SLAPP.

2.00 $720.00

06/24/2020 PCW Continue to draft/revise Defendant 
Sarah Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

3.50 $1,260.00

06/24/2020 PCW Continue legal research anti-SLAPP 
statute.

2.50 $900.00

06/25/2020 PCW Continue legal research regarding anti-
SLAPP statute.

1.00 $360.00

06/25/2020 PCW Continue to draft/revise Defendant 
Sarah Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

2.50 $900.00

06/25/2020 PCW Legal research regarding civil 
conspiracy.

1.50 $540.00

06/25/2020 PCW Legal research regarding ripeness. 1.00 $360.00

06/26/2020 PCW Legal research regarding fraud. 1.00 $360.00

06/26/2020 PCW Continue to draft/revise Defendant 
Sarah Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

4.00 $1,440.00

06/29/2020 PCW Continue to draft/revise Defendant 
Sarah Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

2.75 $990.00

06/29/2020 PCW Review/analyze filings from divorce 
matter.

1.75 $630.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

Bailey Kennedy, LLP

Listing

Price
$360.00
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Listing

06/29/2020 PCW Legal research regarding survival of 
settlement agreements post-entry of a 
divorce decree.

2.00 $720.00

06/30/2020 PCW Continue to draft/revise Defendant 
Sarah Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

6.00 $2,160.00

06/30/2020 PCW Continue legal research regarding 
survival of settlement agreements post-
entry of a divorce decree.

0.50 $180.00

07/01/2020 PCW Continue to draft/revise draft/revise 
Defendant Sarah Janeen Rose's 
Special Motion to Dismiss Pursuant to 
NRS 41.660 (Anti-SLAPP), or, in the 
Alternative, Motion to Dismiss Pursuant 
to NRCP 12(b)(1) and NRCP 12(b)(5).

3.00 $1,080.00

07/01/2020 PCW Draft/revise Declaration of Sarah 
Janeen Rose in support of draft/revise 
Defendant Sarah Janeen Rose's 
Special Motion to Dismiss Pursuant to 
NRS 41.660 (Anti-SLAPP), or, in the 
Alternative, Motion to Dismiss Pursuant 
to NRCP 12(b)(1) and NRCP 12(b)(5).

0.75 $270.00

07/01/2020 DLK Review Motion to Dismiss. Several 
conferences with Paul C. Williams 
regarding Motion and strategy.

1.50 $1,275.00

07/02/2020 PCW Continue to draft/revise Defendant 
Sarah Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

0.50 $180.00

07/02/2020 PCW Continue to draft/revise Declaration of 
Sarah Janeen Rose in Support of 
Defendant Sarah Janeen Rose's 
Special Motion to Dismiss Pursuant to 
NRS 41.660 (Anti-SLAPP), or, in the 
Alternative, Motion to Dismiss Pursuant 
to NRCP 12(b)(1) and NRCP 12(b)(5).

0.25 $90.00

07/06/2020 PCW Revise/finalize Defendant Sarah 
Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

2.75 $990.00

$850.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00
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Listing

07/20/2020 PCW Phone conference with Steven B. 
Cohen (counsel David Rose) regarding 
request for extension to respond to 
Special Motion to Dismiss, hearing on 
Special Motion to Dismiss, and David's 
request to stay matter pending outcome 
of divorce matter.

0.25 $90.00

07/29/2020 PCW Review/analyze Opposition to 
Defendant Sarah Janeen Rose's 
Special Motion to Dismiss Pursuant to 
NRS 41.660 (Anti-SLAPP), or, in the 
Alternative, Motion to Dismiss Pursuant 
to NRCP 12(b)(1) and NRCP 12(b)(5).

0.50 $180.00

07/29/2020 PCW Legal research regarding cases cited in 
Opposition to Defendant Sarah Janeen 
Rose's Special Motion to Dismiss 
Pursuant to NRS 41.660 (Anti-SLAPP), 
or, in the Alternative, Motion to Dismiss 
Pursuant to NRCP 12(b)(1) and NRCP 
12(b)(5).

0.50 $180.00

08/01/2020 PCW Continue legal research regarding 
cases cited in Opposition to Defendant 
Sarah Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP), or, in the Alternative, Motion 
to Dismiss Pursuant to NRCP 12(b)(1) 
and NRCP 12(b)(5).

1.50 $540.00

08/01/2020 PCW Begin to draft/revise Reply in Support 
of Defendant Sarah Janeen Rose's 
Special Motion to Dismiss Pursuant to 
NRS 41.660 (Anti-SLAPP), or, in the 
Alternative, Motion to Dismiss Pursuant 
to NRCP 12(b)(1) and NRCP 12(b)(5).

3.00 $1,080.00

08/03/2020 PCW Continue to draft/revise Reply in 
Support of Defendant Sarah Janeen 
Rose's Special Motion to Dismiss 
Pursuant to NRS 41.660 (Anti-SLAPP), 
or, in the Alternative, Motion to Dismiss 
Pursuant to NRCP 12(b)(1) and NRCP 

6.25 $2,250.00

08/04/2020 PCW Revise/finalize Reply in Support of 
Defendant Sarah Janeen Rose's 
Special Motion to Dismiss Pursuant to 
NRS 41.660 (Anti-SLAPP), or, in the 
Alternative, Motion to Dismiss Pursuant 
to NRCP 12(b)(1) and NRCP 12(b)(5).

4.00 $1,440.00

08/11/2020 PCW Review/analyze minute order on 
Special Motion to Dismiss.

0.25 $90.00

08/11/2020 PCW Legal research regarding entitlement to 
attorney's fees on Special Motion to 
Dismiss.

0.50 $180.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00
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Listing

08/12/2020 PCW Continue legal research regarding 
entitlement to attorney's fees on 
Special Motion to Dismiss.

0.25 $90.00

08/12/2020 PCW Draft/revise Order Granting in Part, and 
Denying in Part, Defendant Sarah 
Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP)

1.50 $540.00

08/14/2020 PCW Electronic correspondence with 
opposing counsel and counsel for co-
defendants regarding Order Granting in 
Part, and Denying in Part, Defendant 
Sarah Janeen Rose's Special Motion to 
Dismiss Pursuant to NRS 41.660 (Anti-
SLAPP).

0.25 $90.00

08/19/2020 PCW Electronic correspondence with 
opposing counsel regarding draft Order 
Granting in Part, and Denying in Part, 
Defendant Sarah Janeen Rose's 
Special Motion to Dismiss Pursuant to 
NRS 41.660 (Anti-SLAPP).

0.25 $90.00

08/21/2020 PCW Electronic correspondence with counsel 
for David Rose regarding draft Order 
Granting in Part, and Denying in Part, 
Defendant Sarah Janeen Rose's 
Special Motion to Dismiss Pursuant to 
NRS 41.660 (Anti-SLAPP).

0.25 $90.00

08/24/2020 PCW Review/analyze draft proposed order 
from Plaintiff's counsel on Special 
Motion to Dismiss.

0.25 $90.00

09/07/2020 PCW Continue legal research regarding 
award of attorney's fees under anti-
SLAPP statute.

1.00 $360.00

09/07/2020 PCW Draft/revise Defendant Sarah Janeen 
Rose's Motion for Attorney's Fees.

3.00 $1,080.00

09/08/2020 PCW Revise/finalize Motion for Attorney's 
Fees.

0.25 $90.00

09/10/2020 PCW Draft/revise declaration of Paul C. 
Williams in Support of Motion for 
Attorney's Fees and itemized list of 
attorney's fees incurred.

2.00 $720.00

76.50 $28,995.00

$360.00

Grand Total: 

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00

$360.00
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 
DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 

DEFENDANT SARAH JANEEN ROSE’S 

NOTICE OF APPEAL 

 

Notice is hereby given that Defendant Sarah Janeen Rose (“Sarah”) hereby appeals, to the 

Supreme Court of Nevada, the portions of the Order Granting in Part, and Denying in Part, 

Defendant Sarah Janeen Rose’s Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP), 

entered in this action on August 27, 2020 (the “Order”), that found Plaintiff David John Rose’s 

(“David”) breach of contract claim was not subject to a special motion to dismiss under Nevada’s 

anti-SLAPP statute (see Order at 5:26 – 6:2) and denied Sarah’s Special Motion to Dismiss 

Pursuant to NRS 41.660 (Anti-SLAPP) as to David’s breach of contract claim against Sarah (see id. 

at 7:8-9).  

NOAS (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

Case Number: A-20-815750-C

Electronically Filed
9/25/2020 12:00 PM
Steven D. Grierson
CLERK OF THE COURT

Electronically Filed
Sep 30 2020 09:42 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 81859   Document 2020-35832
381
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Sarah is represented by undersigned counsel on a pro bono basis.  A copy of the Statement 

of Legal Aid Representation, filed on July 6, 2020, is attached hereto as Exhibit A. 

DATED this 25th day of September, 2020. 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams   

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose                 
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 25th day of 

September, 2020, service of the foregoing was made by mandatory electronic service through the 

Eighth Judicial District Court’s electronic filing system and/or by depositing a true and correct copy 

in the U.S. Mail, first class postage prepaid, and addressed to the following at their last known 

address: 

H. STAN JOHNSON 
RYAN D. JOHNSON 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Email: sjohnson@cohenjohnson.com 
rjohnson@cohenjohnson.com 

 
Attorneys for Plaintiff  
David John Rose 

JOSEPH GARIN 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Email: jgarin@lipsonneilson.com 
 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

SHERI THOME 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER 
6689 Las Vegas Boulevard, South Suite 200 
Las Vegas, Nevada 89119 

Email: sheri.thome@wilsonelser.com 
 
Attorneys for Defendants Shelly Booth 
Cooley, Esq. and the Cooley Law Firm 
 

 
 
       /s/ Sharon Murnane   

  Employee of BAILEYKENNEDY 
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SOLA
Dennis L. Kennedy, Esq.  
Bailey Kennedy
8984 Spanish Ridge Avenue
Las Vegas Nevada 89148
Tel: (702) 562-8820
Fax: (702) 562-8821
dkennedy@baileykennedy.com 
Attorney for the Defendant
In conjunction with Legal Aid Center of Southern Nevada Pro Bono Project

DISTRICT COURT

CLARK COUNTY, NEVADA

DAVID ROSE,             )
            )

        Plaintiff,             )
            ) CASE NO. 

vs.             )
            ) DEPT.

SARAH ROSE,             )
            )         STATEMENT OF LEGAL AID 

        Defendant.             ) REPRESENTATION            
________________________________) (PURSUANT TO NRS 12.015)

Submitted by:

Dennis L. Kennedy, Esq.  
Bailey Kennedy
8984 Spanish Ridge Avenue
Las Vegas Nevada 89148
Tel: (702) 562-8820
Fax: (702) 562-8821
dkennedy@baileykennedy.com 

STATEMENT

SARAH ROSE, has qualified and has been accepted for placement as a Pro Bono client or as a direct client of
LEGAL AID CENTER OF SOUTHERN NEVADA, a nonprofit organization providing free legal assistance to
indigents, and is entitled to pursue or defend this action without costs, including filing fees and fees for service
of writ, process, pleading or paper without charge, as set forth in NRS 12.015.

Dated:    June 16, 2020      .

BARBARA BUCKLEY, ESQ.                                       /s/ Barbara E. Buckley                                                     
Legal Aid Center of Southern Nevada Preparer         Signature of Legal Aid Center of Southern Nevada Preparer
Nevada Bar No.:    3918                                       

Party Filing Statement: 9 Plaintiff/Petitioner  : Defendant/Respondent

  A-20-815750-C

11

Case Number: A-20-815750-C

Electronically Filed
7/6/2020 4:52 PM
Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 
DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 

DEFENDANT SARAH JANEEN ROSE’S 

CASE APPEAL STATEMENT 

 

Defendant Sarah Janeen Rose hereby submits this Case Appeal Statement: 

1. Name of appellant filing this case appeal statement: 

Defendant Sarah Janeen Rose (“Sarah”). 

2. Identify the judge issuing the decision, judgment, or order appealed from: 

Judge Elizabeth Gonzalez, Department 11, Eighth Judicial District Court. 

/ / / 

/ / / 

/ / / 

ASTA (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

Case Number: A-20-815750-C

Electronically Filed
9/25/2020 12:00 PM
Steven D. Grierson
CLERK OF THE COURT
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3. Identify each appellant and the name and address of counsel for each appellant: 

Sarah is represented by: 
 

Dennis L. Kennedy 
Paul C. Williams 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: (702) 562-8820 
Facsimile: (702) 562-8821 
DKennedy@BaileyKennedy.com  
PWilliams@BaileyKennedy.com  

4. Identify each respondent and the name and address of appellate counsel, if 

known, for each respondent (if the name of a respondent’s appellate counsel is unknown, 

indicate as much and provide the name and address of that respondent’s trial counsel): 

Plaintiff David John Rose (“David”) is represented by: 
 

H. Stan Johnson 
Ryan D. Johnson 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 
sjohnson@cohenjohnson.com 
rjohnson@cohenjohnson.com 
jedwards@cohenjohnson.com 
aedwards@cohenjohnson.com 
 

5. Indicate whether any attorney identified above in response to question 3 or 4 is 

not licensed to practice law in Nevada and, if so, whether the district court granted that 

attorney permission to appear under SCR 42 (attach a copy of any district court order 

granting such permission): 

Not applicable. 

6. Indicate whether appellant was represented by appointed or retained counsel in 

the district court: 

Sarah is represented by undersigned counsel, on a pro bono basis in conjunction with the 

Legal Aid Center of Southern Nevada Pro Bono Project, in the district court.  A copy of the 

Statement of Legal Aid Representation, filed on July 6, 2020, is attached hereto as Exhibit A. 
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7. Indicate whether appellant is represented by appointed or retained counsel on 

appeal: 

Sarah is represented by undersigned counsel, on a pro bono basis in conjunction with the 

Legal Aid Center of Southern Nevada Pro Bono Project, on appeal.  A copy of the Statement of 

Legal Aid Representation, filed on July 6, 2020, is attached hereto as Exhibit A.  

8. Indicate whether appellant was granted leave to proceed in forma pauperis, and 

the date of entry of the district court order granting such leave: 

Not applicable.  However, a copy of the Statement of Legal Aid Representation, filed on July 

6, 2020, is attached hereto as Exhibit A.  

9. Indicate the date the proceedings commenced in the district court (e.g., date 

complaint, indictment, information, or petition was filed): 

The Complaint was filed on May 29, 2020. 

10. Provide a brief description of the nature of the action and result in the district 

court, including the type of judgment or order being appealed and the relief granted by the 

district court: 

This case concerns a Memorandum of Understanding (“MOU”) and a Stipulated Decree of 

Divorce (the “Divorce Decree”) entered in a related divorce action, David John Rose v. Sarah 

Janeen Rose, Case No. D-17-547250-D (the “Divorce Action”), which is currently pending before 

the Family Division of the Eighth Judicial District Court (the “Family Court”).  In essence, David 

contends that Sarah and her former counsel in the Divorce Action breached the MOU by inserting 

language in the Divorce Decree that provided Sarah with survivor benefits under David’s Public 

Employees Retirement System (“PERS”) pension—even though the MOU does not contain any 

terms or references to survivor benefits under David’s PERS pension.  Notably, David has a pending 

motion to set aside the Divorce Decree in the Divorce Action. 

David initially asserted a claim for civil conspiracy and breach of contract against Sarah and 

her former counsel.  David also asserted claims for legal malpractice against his former counsel in 

the Divorce Action based on the same issue (that Sarah was awarded survivor benefits under the 

terms of the Divorce Decree).   
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On July 6, 2020, Sarah filed a Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-

SLAPP), or, in the Alternative, Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 12(b)(5) 

(the “Special Motion to Dismiss”).   

On August 27, 2020, the district court entered an Order Granting in Part, and Denying in 

Part, Defendant Sarah Janeen Rose’s Special Motion to Dismiss Pursuant to NRS 41.660 (anti-

SLAPP) (the “Order”).  In essence, the district court found David’s civil conspiracy claim against 

Sarah was subject to Nevada’s anti-SLAPP statute, but that his breach of contract claim was not.  

(See generally Order.)  The district court dismissed David’s civil conspiracy claim because David 

“failed to demonstrate, with ‘prima facie evidence,’ that he ha[d] a ‘probability of prevailing.’”  (Id. 

at 6:3 – 7:2 (quoting NRS 41.660(3)(c)).)  The district court denied Sarah’s motions to dismiss 

under NRCP 12(b)(1) and NRCP 12(b)(5), which she had sought in the alternative, “without 

prejudice to renewal in an NRCP 12(b) response.”  (Id. at 7:10-12.) 

Sarah now appeals the portions of the Order that found David’s breach of contract claim 

was not subject to a special motion to dismiss under Nevada’s anti-SLAPP statute (see Order at 

5:26 – 6:2) and denied Sarah’s Special Motion to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP) 

as to David’s breach of contract claim against Sarah (see id. at 7:8-9).  

11. Indicate whether the case has previously been the subject of an appeal to or 

original writ proceeding in the Supreme Court and, if so, the caption and Supreme Court 

docket number of the prior proceeding: 

Not applicable. 

12. Indicate whether this appeal involves child custody or visitation: 

Not applicable. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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13. If this is a civil case, indicate whether this appeal involves the possibility of 

settlement: 

Yes. 

DATED this 25th day of September, 2020. 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams   

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose                 
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 25th day of 

September, 2020, service of the foregoing was made by mandatory electronic service through the 

Eighth Judicial District Court’s electronic filing system and/or by depositing a true and correct copy 

in the U.S. Mail, first class postage prepaid, and addressed to the following at their last known 

address: 

H. STAN JOHNSON 
RYAN D. JOHNSON 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Email: sjohnson@cohenjohnson.com 
rjohnson@cohenjohnson.com 

 
Attorneys for Plaintiff  
David John Rose 

JOSEPH GARIN 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Email: jgarin@lipsonneilson.com 
 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

SHERI THOME 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER 
6689 Las Vegas Boulevard, South Suite 200 
Las Vegas, Nevada 89119 

Email: sheri.thome@wilsonelser.com 
 
Attorneys for Defendants Shelly Booth 
Cooley, Esq. and the Cooley Law Firm 
 

 
 
       /s/ Sharon Murnane   

  Employee of BAILEYKENNEDY 
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SOLA
Dennis L. Kennedy, Esq.  
Bailey Kennedy
8984 Spanish Ridge Avenue
Las Vegas Nevada 89148
Tel: (702) 562-8820
Fax: (702) 562-8821
dkennedy@baileykennedy.com 
Attorney for the Defendant
In conjunction with Legal Aid Center of Southern Nevada Pro Bono Project

DISTRICT COURT

CLARK COUNTY, NEVADA

DAVID ROSE,             )
            )

        Plaintiff,             )
            ) CASE NO. 

vs.             )
            ) DEPT.

SARAH ROSE,             )
            )         STATEMENT OF LEGAL AID 

        Defendant.             ) REPRESENTATION            
________________________________) (PURSUANT TO NRS 12.015)

Submitted by:

Dennis L. Kennedy, Esq.  
Bailey Kennedy
8984 Spanish Ridge Avenue
Las Vegas Nevada 89148
Tel: (702) 562-8820
Fax: (702) 562-8821
dkennedy@baileykennedy.com 

STATEMENT

SARAH ROSE, has qualified and has been accepted for placement as a Pro Bono client or as a direct client of
LEGAL AID CENTER OF SOUTHERN NEVADA, a nonprofit organization providing free legal assistance to
indigents, and is entitled to pursue or defend this action without costs, including filing fees and fees for service
of writ, process, pleading or paper without charge, as set forth in NRS 12.015.

Dated:    June 16, 2020      .

BARBARA BUCKLEY, ESQ.                                       /s/ Barbara E. Buckley                                                     
Legal Aid Center of Southern Nevada Preparer         Signature of Legal Aid Center of Southern Nevada Preparer
Nevada Bar No.:    3918                                       

Party Filing Statement: 9 Plaintiff/Petitioner  : Defendant/Respondent

  A-20-815750-C

11

Case Number: A-20-815750-C

Electronically Filed
7/6/2020 4:52 PM
Steven D. Grierson
CLERK OF THE COURT
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COHEN JOHNSON PARKER EDWARDS 

H. STAN JOHNSON, ESQ. 

Nevada Bar No. 00265 

sjohnson@cohenjohnson.com 

RYAN D. JOHNSON, ESQ. 

Nevada Bar No. 14724 

rjohnson@cohenjohnson.com 

375 E. Warm Springs Rd., Ste. 104 

Las Vegas, Nevada 89119 

Tel. 702-823-3500 

Fax. 702-823-3400 

Attorneys for Plaintiff 

 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 Plaintiff David Rose, by and through his attorney of record, H. Stan Johnson, 

Esq. of Cohen Johnson Parker Edwards, hereby files this Opposition to Defendant 

Sarah Janeen Rose’s Motion for Attorney Fees.  

 This Opposition is based upon the papers and pleadings here on file, the 

following Memorandum of Points and Authorities, and any oral argument as may be 

DAVID JOHN ROSE, an individual, 

 

                        Plaintiffs,   

    

vs. 

         

REGINA McCONNELL, ESQ., an 

individual; McCONNELL LAW LTD., a 

Nevada limited liability company; 

SHELLY BOOTH COOLEY, ESQ., an 

individual; THE COOLEY LAW FIRM, a 

Nevada Professional Limited Liability 

Company; SARAH JANEEN ROSE, an 

individual; DOE INDIVIDUALS I through 

X and ROE CORPORATIONS XI through 

XX,  

 

                       Defendants. 

 
Case No.:  A-20-815750-C 
 
Dept No.: 11 
 
 

 

 

 

OPPOSITION TO DEFENDANT 

SARAH JANEEN ROSE’S MOTION 

FOR ATTORNEYS FEES 

 

 

Case Number: A-20-815750-C

Electronically Filed
9/28/2020 6:42 PM
Steven D. Grierson
CLERK OF THE COURT
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heard by the Court.  

POINTS AND AUTHORITIES 

I. INTRODUCTION 

This Court partially granted Ms. Rose’s anti-SLAPP motion, but did not 

dismiss Plaintiff’s Breach of Contract claim against Ms. Rose. As Ms. Rose’s victory 

was largely insignificant  in regard to the liability she faces, and the requested  

attorney’s fees are exorbitant and unreasonable, this Motion for fees should be 

denied.  

II. ARGUMENT 

A. MS. ROSE IS NOT ENTITLED TO ATTORNEY’S FEES UNDER 

THE ANTI-SLAPP STATUTE 

Ms. Rose only partially prevailed on her Anti-SLAPP  motion. The breach of 

contract claim against her survived. The dismissal of the civil conspiracy cause of 

action was relatively insignificant. Ms. Rose’s partial victory did not release her from 

this lawsuit.   

“A “party who partially prevails on an Anti-SLAPP  motion must 

generally be considered a prevailing party unless the results of the 

motion were so insignificant that the party did not achieve 

any practical benefit from bringing the motion.” Mann v. 

Quality Old Time Serv., Inc., 42 Cal. Rptr. 3d 607, 614 (Cal Ct. App. 

2006)); Emphasis Added;  See, Moran v. Endres (2006) 135 

Cal.App.4th 952, 955–956 (37 Cal. Rptr. 3d 786) (the trial court did 

not abuse its discretion when it denied the defendant's fees for an 

anti-SLAPP motion that challenged numerous tort claims brought by 

the plaintiff but succeeded in striking only a single cause of 

action for conspiracy); See Martin v. Inland Empire Utils. Agency, 

198 Cal. App. 4th 611, 633, 130 Cal. Rptr. 3d 410, 430 (2011) 

(California Appeals Court upholds a trial court’s denial of a motion 

for attorney fees where the Defendant’s gained no practical benefit 

from their partial anti-SLAPP victory);  
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The Court in Moran did not consider the dismissal of a Conspiracy claim as 

significant when the remaining claims survived. “Further, as a legal matter, the 

cause of action for conspiracy added little or nothing to plaintiffs' case. “Conspiracy 

is not a cause of action, but a legal doctrine that imposes liability on persons who, 

although not actually committing a tort themselves, share with the immediate 

tortfeasors a common plan or design in its perpetration. …standing alone, a 

conspiracy does no harm and engenders no tort liability.”” Moran v. Endres, 135 Cal. 

App. 4th 952, 954-55, 37 Cal. Rptr. 3d 786, 788 (2006).  

In Moran, the Defendants attempted to dismiss numerous causes of action 

against them but only succeeded in prevailing against the conspiracy claim.  The 

Court found that:  

To be blunt, defendants' motion accomplished nothing, except that 

plaintiffs were put to the cost of defending the motion. The possible 

recovery against defendants did not change. The factual allegations 

which defendants had to defend did not change. The work involved in 

trying the case did not change. Defendants' burden concerning their 

jurisdictional defense did not change. The case was essentially the 

same after the ruling on the special motion to strike as it was before. 

The results of the motion were minimal and insignificant, fully 

justifying the court's finding that defendants should not recover fees.  
 

Id. at 955. “Defendants here sought to dismiss the case against them, but instead 

obtained a ruling which in every practical sense meant nothing. That does not entitle 

them to fees.” Id. at 956. 

 In the present case, Ms. Rose brought her anti-SLAPP motion to dismiss and 

was only successful in dismissing the Conspiracy claim against her. Like in Moran, 

this result changed nothing for her. The possible recovery against her has not 

changed since the breach of contract claim survived. The work involved in trying the 
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case did not change. The case against Ms. Rose is essentially the same after the ruling 

on her anti-SLAPP motion.  

Ms. Rose has not reaped any significant benefit from bringing her Anti-SLAPP  

motion. Though the civil conspiracy claim has been dismissed, the basis of that 

conspiracy claim, the breach of contract, remains. Ms. Rose’s potential liability is the 

same. This is evidenced by the fact that Ms. Rose has now filed an additional Motion 

to Dismiss on the breach of contract claim.  

B.   THE ATTORNEYS FEES SOUGHT ARE NOT REASONABLE 

Ms. Rose’s attorney submitted billing records showing 76.5 hours billed on this 

matter for a total of $28,995 of  attorney’s fees. These fees are clearly excessive when 

considering that they are for litigating one motion to dismiss.   

The Brunzell factors do not support such an excessive award of attorney’s fees.  

The first factor is to consider the experience of the attorney. While Mr. Williams may 

be an experienced litigator, he was apparently not very knowledgeable about these 

matters. This required him to spend 17.75 hours researching these matters. This does 

not include the 8.75 hours he spent reviewing the divorce case. Mr. Rose should not 

be required to pay Mr. Williams to learn a new area of law.  

Second, we must consider the character of the work to be done. Motions to 

dismiss are commonplace. Many firms have forms and examples that can quickly be 

tailored to any case. Motions to dismiss do not requires an excessive amount of skill 

or time to complete. Mr. Williams is claiming that this Motion and Reply required 76 

hours to complete. For a 22-page motion this is clearly excessive.  

Third, we must consider the work actually performed by the lawyer. The billing only 
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covers one Motion to Dismiss and its related Reply. While important, these motions 

do not require the equivalent of two, forty-hour work weeks to complete. After 

spending 26.5 hours researching and reviewing documents, Mr. Williams then spent 

a full 30 hours just drafting the motion. He then spent an additional 13.75 hours 

drafting his reply.  The number of hours spent on the motion and reply are not 

reasonable under any circumstances.  

Fourth, we consider the result. While Mr. Williams was successful in obtaining 

a partial result, his motion did not result in the dismissal of the main claim against 

Ms. Rose in this lawsuit. Mr. Williams  fails to state that Mr. Rose’s breach of contract 

claim against Ms. Rose survived.  

Finally, though not a Brunzell factor, Mr. Williams is representing Ms. Rose 

pro bono. It is unlikely that Ms. Rose would have accepted 76 hours billed on one 

motion if she were expected to pay. That would be unreasonable, and this  should also 

be considered unreasonable when Mr. Rose is expected to pay. Mr. Williams argues 

that fees should be granted in pro bono cases so as to protect those who must seek 

legal aid from wealthier clients. Mr. Rose is not a wealthy client. He worked as a 

police officer and is going through a protracted divorce. His resources are stretched 

thin. Mr. Rose is not a “wealthier litigant” from whom Ms. Rose should be protected.  

Furthermore, as Ms. Rose never had an obligation to pay for her attorney’s services, 

any fees awarded are not awarded to make Ms. Rose whole, but would be awarded as 

a wind fall  to her attorneys.  

III. CONCLUSION 

Ms. Rose is not entitled to attorney’s fees from her Anti-SLAPP  motion. Her 
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partial win did not significantly benefit her liability in this lawsuit. Furthermore, the 

Brunzell factors do not support an award of nearly thirty thousand dollars in legal 

fees for a single motion. Mr. Rose is not the kind of wealthy litigant that pro bono 

parties need to be protected from. This award of attorney fees would not recompense 

Ms. Rose or make her whole but would only be a wind fall to her attorneys. No award 

should be granted, or in the alternative, the award should be significantly reduced.  

 
Dated this 28th day of September, 2020. 

     COHEN|JOHNSON|PARKER|EDWARDS 

       /s/ H. Stan Johnson__________ 

       H. STAN JOHNSON, ESQ. 

Nevada Bar No. 00265 

sjohnson@cohenjohnson.com 

RYAN D. JOHNSON, ESQ. 

Nevada Bar No. 14724 

rjohnson@cohenjohnson.com 

375 E. Warm Springs Rd., Ste. 104 

Las Vegas, Nevada 89119 

Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 
I certify that I am an employee of Cohen Johnson Parker Edwards and that on the 28th day 

of September, 2020, service of the foregoing was made by mandatory electronic service through 

the Eighth Judicial District Court’s electronic filing system and/or by depositing a true and correct 

copy in the U.S. Mail, first class postage prepaid, and addressed to the following at their last known 

address:  

JOSEPH GARIN  

LIPSON NEILSON P.C.  

9900 Covington Cross Drive, Suite 120  

Las Vegas, Nevada 89114  

jgarin@lipsonneilson.com  

Attorneys for Defendants McConnell Law Ltd. and Regina McConnell Esq.  

 

SHERI THOME  

WILSON ELSER MOSKOWITZ EDELMAN & DICKER  

6689 Las Vegas Boulevard, South Suite 200  

Las Vegas, Nevada 89119  

sheri.thome@wilsonelser.com  

Attorneys for Defendants Shelly Booth Cooley, Esq.  

and the Cooley Law Firm  

 

DENNIS L. KENNEDY  

PAUL C. WILLIAMS 

BAILEY KENNEDY  

8984 Spanish Ridge Avenue  

Las Vegas, Nevada  89148-1302  

DKennedy@BaileyKennedy.com  

PWilliams@BaileyKennedy.com  

Attorneys for Defendant Sarah Janeen Rose  

in Conjunction with the Legal Aid Center of  

Southern Nevada Pro Bono Project 
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COHEN JOHNSON PARKER EDWARDS 

H. STAN JOHNSON, ESQ. 

Nevada Bar No. 00265 

sjohnson@cohenjohnson.com 

RYAN D. JOHNSON, ESQ. 

Nevada Bar No. 14724 

rjohnson@cohenjohnson.com 

375 E. Warm Springs Rd., Ste. 104 

Las Vegas, Nevada 89119 

Tel. 702-823-3500 

Fax. 702-823-3400 

Attorneys for Plaintiff 

 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 Plaintiff David Rose, by and through his attorney of record, H. Stan Johnson, 

Esq. of Cohen Johnson Parker Edwards, hereby files this OPPOSITION TO 

DEFENDANT SARAH JANEEN ROSE’S MOTION TO DISMISS PURSUANT TO 

NRCP 12(B)(1) AND NRCP 12(B)(5).  

 This Opposition is based upon the papers and pleadings here on file, the 

DAVID JOHN ROSE, an individual, 

 

                        Plaintiff,   

    

vs. 

         

REGINA McCONNELL, ESQ., an 

individual; McCONNELL LAW LTD., a 

Nevada limited liability company; 

SHELLY BOOTH COOLEY, ESQ., an 

individual; THE COOLEY LAW FIRM, a 

Nevada Professional Limited Liability 

Company; SARAH JANEEN ROSE, an 

individual; DOE INDIVIDUALS I through 

X and ROE CORPORATIONS XI through 

XX,  

 

                       Defendants. 

 
Case No.:  A-20-815750-C 
 
Dept No.: 11 
 
 

 

 

 

OPPOSITION TO DEFENDANT 

SARAH JANEEN ROSE’S MOTION 

TO DISMISS PURSUANT TO NRCP 

12(B)(1) AND NRCP 12(B)(5). 

 

 

Case Number: A-20-815750-C

Electronically Filed
9/28/2020 6:53 PM
Steven D. Grierson
CLERK OF THE COURT
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following Memorandum of Points and Authorities, and any oral argument as may be 

heard by the Court.  

POINTS AND AUTHORITIES 

I. INTRODUCTION 

Ms. Rose breached a Memorandum of Understanding (“MOU”) by drafting a 

Stipulated Decree of Divorce which did not match the terms of the MOU. The MOU 

specifically required Ms. Rose to have her attorney draft a Decree of Divorce (“DOD”) 

which matched the terms of the MOU. Ms. Rose added terms which would grant her 

a survivor benefit under Plaintiff’s Public Employees Retirement System (“PERS”) 

pension.  

Ms. Rose brought a special anti-SLAPP Motion to Dismiss in an attempt to 

dismiss Plaintiff’s civil conspiracy and breach of contract claims against Ms. Rose. 

This Court partially granted Ms. Rose’s anti-SLAPP motion, but did not dismiss 

Plaintiff’s breach of contract claim against Ms. Rose. Ms. Rose now brings this 

Defendant Sarah Janeen Rose’s Motion to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 

12(b)(5). 

II. ARGUMENT 

 

A. This Court Has Jurisdiction Over This Matter.  

This case concerns malpractice, breach of contract, and breach of the covenant 

of good faith and fair dealing. Defendants have argued that the family court has 

jurisdiction over this case and that “…family courts have original and exclusive 

jurisdiction over all proceedings brought pursuant to NRS Chapter 125.” See Motion 

to Dismiss pp. 7:25-26. This matter is not brought pursuant to NRS Chapter 125 and 
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is not a claim for the dissolution of a marriage but is primarily a breach of contract 

action. Plaintiff is claiming that Ms. Rose breached the Memorandum of 

Understanding. However, Ms. Rose argues that the MOU was merged into the DOD 

and destroyed. However, the MOU clearly indicates that it was not to be merged into 

the DOD. “The parties agree, however, that counsel for Sarah shall draft a final 

formal agreement incorporate the terms herein. That agreement shall be ratified by 

the Court, but shall not merge and shall retain its separate nature as a 

contract.” See MOU, pp 1, as Exhibit 2 herein, emphasis added. Ms. Rose argues 

that the Nevada Supreme Court requires that both the MOU and DOD must state 

that the MOU is intended to remain as a separate agreement to avoid merger. 

However, the DOD attaches the MOU as an exhibit, clearly indicating that the MOU 

still exists on its own, outside of the Decree. Otherwise, why both attaching it?  

Additionally, the MOU is a contract that requires performance and completion 

of certain terms before the Decree of Divorce ever existed. These terms could not be 

merged into the DOD because they were to be completely satisfied before that decree 

existed. Specifically, the MOU requires the counsel for Sarah to “draft a final formal 

agreement incorporating the terms herein.” See Ex 2, pp 1. This is one of terms of 

this MOU which Sarah and her attorney breached. They did not incorporate the 

terms of the agreement and in fact added additional terms. As the breach of this 

agreement occurred before the DOD existed, there could not be merger of this term 

into the DOD. As such, this cause of action is not brought under NRS 125 and exists 

on its own. This Court may therefore exercise subject matter jurisdiction over the 

breach of contract claim against the Defendant.   
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B. David’s Claim is Ripe 

As stated above, the breach of contract occurred when Ms. Rose’s counsel 

drafted a DOD which did not reflect the terms of the MOU. While it is true that 

Plaintiff is attempting to remedy the breach in family court, the breach already 

occurred, and Plaintiff was damaged. Therefore, the cause of action for breach of 

contract is ripe.  Even if the terms of the MOU are ultimately upheld, David has been 

damages by having to litigate the issue, pay additional attorney fees and suffer 

through additional litigation that should have ended if Ms. Rose and her attorney 

had abided by the MOU. 

A case is ripe for review when "the degree to which the harm alleged by the 

party seeking review is sufficiently concrete, rather than remote or hypothetical, 

[and] yield[s] a justiciable controversy." Herbst Gaming, Inc. v. Sec'y of State, 122 

Nev. 877, 887-88, 122 Nev. 877, 141 P.3d 1224, 1230-31 (2006).  The Court should  

conclude that the harm to Plaintiff is sufficiently concrete to yield a justiciable 

controversy.  The contract (MOU) was clearly breached by Ms. Rose and Mr. Rose has 

been damaged, regardless of the outcome of the hearing in family court, the breach 

has occurred, and Mr. Rose has incurred damage.     

In the alternative, Plaintiff would request that these proceedings be stayed 

until the family court matter be concluded or dismissed without prejudice.  

C. David’s Breach of Contract Claim Is Not Barred By The Parol 

Evidence Rule 

The Parol Evidence Rule is not applicable here. The rule prohibits a court from 

considering evidence outside of the four corners of the contract in order to interpret 

the meaning of the contract. There are exceptions to this rule in which a court will 
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consider outside evidence to interpret a contract:  

(a) To resolve ambiguities in the contract; (Lowden Inv. Co. v. Gen. 

Elec. Credit Co., 103 Nev. 374, 741 P.2d 806 (1987)). 

(b) When the contract is silent as to a particular matter; (Golden Press 

v. Pac. Freeport Warehouse, 97 Nev. 163, 625 P.2d 578 (1981)).  

(c) When the contract was fraudulent; (Sierra Diesel Injection Serv. 

v. Burroughs Corp., Inc., 651 F.Supp. 1371, 1377 (D. Nev. 1987)).  

(d) When the contract fails to specify what the consideration received 

would be; (Dixon v. Miller, 43 Nev. 280, 285, 184 P. 926, 927 (1919)).  

First, the MOU was referenced and attached as an exhibit in the Decree of 

Divorce, so the MOU is considered to be within the four corners of the contract and 

should not be considered outside evidence. Second, because of the MOU is part of the 

DOD, the meaning of the DOD becomes ambiguous. The DOD states that Sarah 

Janeen Rose (SJR) has an interest in Mr. Rose’s PERS account whereas the MOU 

states that SJR does not have an interest in the account. Because both terms are 

considered to be part of the same document and are contradictory, the term of the 

DOD is ambiguous. Therefore, under Lowden, the court may consider outside 

evidence, such as statements made during the settlement negotiations, to determine 

the meaning of the DOD. 

/ / / 

/ / / 

/ / /  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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III. CONCLUSION 

For the reasons stated above, Defendant Sarah Rose’s Motion to Dismiss 

should be denied.  

 
Dated this 28th day of September, 2020. 

     COHEN|JOHNSON|PARKER|EDWARDS 

       /s/ H. Stan Johnson__________ 

       H. STAN JOHNSON, ESQ. 

Nevada Bar No. 00265 

sjohnson@cohenjohnson.com 

RYAN D. JOHNSON, ESQ. 

Nevada Bar No. 14724 

rjohnson@cohenjohnson.com 

375 E. Warm Springs Rd., Ste. 104 

Las Vegas, Nevada 89119 

Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

 
I certify that I am an employee of Cohen Johnson Parker Edwards and that on the 28th day 

of September, 2020, service of the foregoing was made by mandatory electronic service through 

the Eighth Judicial District Court’s electronic filing system and/or by depositing a true and correct 

copy in the U.S. Mail, first class postage prepaid, and addressed to the following at their last known 

address:  

JOSEPH GARIN  

LIPSON NEILSON P.C.  

9900 Covington Cross Drive, Suite 120  

Las Vegas, Nevada 89114  

jgarin@lipsonneilson.com  

Attorneys for Defendants McConnell Law Ltd. and Regina McConnell Esq.  

 

SHERI THOME  

WILSON ELSER MOSKOWITZ EDELMAN & DICKER  

6689 Las Vegas Boulevard, South Suite 200  

Las Vegas, Nevada 89119  

sheri.thome@wilsonelser.com  

Attorneys for Defendants Shelly Booth Cooley, Esq.  

and the Cooley Law Firm  

 

DENNIS L. KENNEDY  

PAUL C. WILLIAMS 

BAILEY KENNEDY  

8984 Spanish Ridge Avenue  

Las Vegas, Nevada  89148-1302  

DKennedy@BaileyKennedy.com  

PWilliams@BaileyKennedy.com  

Attorneys for Defendant Sarah Janeen Rose  

in Conjunction with the Legal Aid Center of  

Southern Nevada Pro Bono Project 

 

/s/ Sarah Gondek____________ 

An Employee of Cohen Johnson Parker Edwards 
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COHEN JOHNSON PARKER EDWARDS 

H. STAN JOHNSON, ESQ. 

Nevada Bar No. 00265 

sjohnson@cohenjohnson.com 

375 E. Warm Springs Rd., Ste. 104 

Las Vegas, Nevada 89119 

Tel. 702-823-3500 

Fax. 702-823-3400 

Counsel for Plaintiff 

 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 

DECLARATION OF H. STAN JOHNSON 

 

I, H. Stan Johnson, declare as follows: 

1. Declarant is lead counsel for David Rose in this matter and as is familiar 

with the facts and circumstances of this case, and makes this Declaration in support 

of OPPOSITION TO DEFENDANT SARAH JANEEN ROSE’S MOTION TO 

DISMISS PURSUANT TO NRCP 12(B)(1) AND NRCP 12(B)(5) (“Opposition”). 

DAVID JOHN ROSE, an individual, 

 

                        Plaintiff,   

    

vs. 

         

REGINA McCONNELL, ESQ., an 

individual; McCONNELL LAW LTD., a 

Nevada limited liability company; 

SHELLY BOOTH COOLEY, ESQ., an 

individual; THE COOLEY LAW FIRM, a 

Nevada Professional Limited Liability 

Company; SARAH JANEEN ROSE, an 

individual; DOE INDIVIDUALS I through 

X and ROE CORPORATIONS XI through 

XX,  

 

                       Defendants. 

Case No.:  A-20-815750-C 
 
Dept No.: 11 
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2. Attached as Exhibit 2 to the Motion is a true and correct copy of the Memorandum of 

Understanding which was executed between the parties. 

 I declare under penalty of perjury pursuant to the laws of the United States of 

America that the foregoing is true and correct. 

Dated this 28th day of September 2020.  

  

 /s/ H. Stan Johnson___________ 

 H. Stan Johnson, Esq. 

 

410



EXHIBIT 2 

 

 

 

 

EXHIBIT 2 

411



412



413



414



 
 
 

TAB 23 



1652140v.1

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Defendants Shelly Booth Cooley (“Ms. Cooley) and The Cooley Law Firm’s (“Cooley Law 

Firm”) (collectively “Cooley Defendants”) anti-Slapp Motion and Motion to Dismiss under NRCP 

12(b)(5), having come on for hearing before the Honorable Elizabeth Gonzalez on September 22, 

2020 at 9:00 a.m., with Kevin Johnson, Esq., of Cohen Johnson Parker Edwards appearing on behalf 

of Plaintiff David John Rose, Sheri M. Thome, Esq. of Wilson, Elser, Moskowitz, Edelman & 

Dicker LLP appearing on behalf of Defendants Shelly Booth Cooley, Esq. and The Cooley Law 

Firm, Joseph P. Garin, Esq. of Lipson Neilson, P.C. appearing on behalf of Defendants McConnell 

Law Ltd. and Regina McConnell Esq., and Paul Williams, Esq. of Bailey Kennedy appearing on 

behalf of Defendant Sarah Janeen Rose. 

ORDR
Sheri M. Thome, Esq. 
Nevada Bar No. 008657
WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Telephone: 702.727.1400 
Facsimile: 702.727.1401 
Email: Sheri.Thome@wilsonelser.com
Attorneys for Defendants 
Shelly Booth Cooley and The Cooley Law Firm 

DAVID JOHN ROSE,

Plaintiff,  

vs.  

REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH 
COOLEY, ESQ., an individual; THE COOLEY 
LAW FIRM; a Nevada Professional Limited 
Liability Company; SARAH JANEEN ROSE, 
an individual; DOE INDIVIDUALS I through 
X and ROE CORPORATIONS XI through XX, 

Defendants. 

Case No.  A-20-815750-C
Dept. No.: 11 

ORDER RE: DEFENDANTS SHELLY 
BOOTH COOLEY AND THE COOLEY 
LAW FIRM’S anti-SLAPP MOTION AND 
MOTION TO DISMISS UNDER NRCP 
12(b)(5) 
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After considering the briefs submitted by the parties, the arguments of counsel at the hearing, 

and for good cause shown, the Court finds that the Memorandum of Understanding prepared by Ms. 

Cooley for the divorce of David John Rose and Sarah Janeen Rose is not between the attorney and 

Sarah Rose and David Rose, but between Sarah Rose and David Rose.  As a result: 

IT IS HEREBY ORDERED that the Cooley Defendants’ Motion to Dismiss is GRANTED 

under NRCP 12(b)(5) as to Plaintiff’s breach of contract claim.  The claim is hereby DISMISSED 

with prejudice.   

IT IS FURTHER ORDERED THAT the Cooley Defendants’ Motion to Dismiss under 

Nevada’s anti-SLAPP statute, NRS 41.660(1)-(2) as to the breach of contract claim is denied, as it 

was not based upon a “[w]ritten or oral statement[s] made in direct connection with an issue under 

consideration by a judicial body.” As Plaintiff’s civil conspiracy claim was previously dismissed 

with prejudice in the Court’s Order dated August 27, 2020, the motion as to that claim is moot.  

ORDER 

GOOD CAUSE APPEARING, IT IS SO ORDERED. 

DATED this __________ day of __________________________, 2020. 

______________________________________ 
DISTRICT COURT JUDGE 

Respectfully Submitted by: 

WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 

/s/ Sheri M. Thome______________ 
Sheri M. Thome, Esq. 
Nevada Bar No. 008657 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Telephone: (702) 727-1400 
Facsimile: (702) 727-1401 
Email: sheri.thome@wilsonelser.com 
Attorneys for Defendants 
Shelly Booth Cooley and The Cooley Law Firm 

5th October
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Approved as to form and content by: DATED this 5th day of October, 2020.

COHEN JOHNSON PARKER EDWARDS 

By: /s/ Kevin M. Johnson_____________ 
H. Stan Johnson, Esq. 
Nevada Bar No. 000265 
Kevin M. Johnson, Esq. 
Nevada Bar No. 014551 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 
Email:  sjohnson@cohenjohnson.com 
Email: kjohnson@cohenjohnson.com 
Attorneys for Plaintiff David John Rose 

DATED this 5th day of October, 2020.

LIPSON NEILSON P.C. 

By: /s/ Joseph Garin__________________ 
Joseph Garin, Esq. 
Nevada Bar No. 006653 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 
Email: jgarin@lipsonneilson.com 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

DATED this 5th day of October, 2020.

BAILEY KENNEDY 

By: /s/ Paul C. Williams_____________ 
Dennis L. Kennedy, Esq. 
Nevada Bar No. 001462 
Paul C. Williams, Esq. 
Nevada Bar No. 012524 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Email: DKennedy@BaileyKennedy.com 
Email: PWilliams@BaileyKennedy.com 
Attorneys for Defendant 
Sarah Janeen Rose
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

PLEASE TAKE NOTICE that an Order re: Defendants Shelly Booth Cooley And The 

Cooley Law Firm’s anti-SLAPP Motion And Motion To Dismiss Under NRCP 12(b)(5) was entered 

into the above-captioned matter on October 5, 2020.  A copy of the Order is attached hereto. 

DATED this 5th day of October, 2020. 

NEOJ
Sheri M. Thome, Esq. 
Nevada Bar No. 008657
WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Telephone: 702.727.1400 
Facsimile: 702.727.1401 
Email: Sheri.Thome@wilsonelser.com
Attorneys for Defendants 
Shelly Booth Cooley and The Cooley Law Firm 

DAVID JOHN ROSE,

Plaintiff,  

vs.  

REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH 
COOLEY, ESQ., an individual; THE COOLEY 
LAW FIRM; a Nevada Professional Limited 
Liability Company; SARAH JANEEN ROSE, 
an individual; DOE INDIVIDUALS I through 
X and ROE CORPORATIONS XI through XX, 

Defendants. 

Case No.  A-20-815750-C
Dept. No.: 11 

NOTICE OF ENTRY OF ORDER RE: 
DEFENDANTS SHELLY BOOTH 
COOLEY AND THE COOLEY LAW 
FIRM’S anti-SLAPP MOTION AND 
MOTION TO DISMISS UNDER NRCP 
12(b)(5) 

WILSON, ELSER, MOSKOWITZ, EDELMAN 
& DICKER LLP 

By: /s/ Sheri M. Thome_______________ 
Sheri M. Thome, Esq. 
Nevada Bar No. 008657 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Defendants Shelly Booth 
Cooley and The Cooley Law Firm

Case Number: A-20-815750-C

Electronically Filed
10/5/2020 4:38 PM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, I certify that I am an employee of WILSON, ELSER, MOSKOWITZ, 

EDELMAN & DICKER LLP and that on this 5th day of October, 2020, I served a true and correct 

copy of the foregoing NOTICE OF ENTRY OF ORDER RE: DEFENDANTS SHELLY 

BOOTH COOLEY AND THE COOLEY LAW FIRM’S anti-SLAPP MOTION AND 

MOTION TO DISMISS UNDER NRCP 12(b)(5) as follows: 

 by placing same to be deposited for mailing in the United States Mail, in a sealed 
envelope upon which first class postage was prepaid in Las Vegas, Nevada;  

 via electronic means by operation of the Court’s electronic filing system, upon each 
party in this case who is registered as an electronic case filing user with the Clerk;  

 via hand-delivery to the addressees listed below; 

 via facsimile; 

 by transmitting via email the document listed above to the email address set forth 
below on this date before 5:00 p.m. 

BY: Lani Maile  
An Employee of  
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

H. Stan Johnson, Esq.
Kevin M. Johnson, Esq. 
COHEN JOHNSON PARKER EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 
Telephone: (702) 823-3500 
Facsimile: (702) 823-3400 
Email: sjohnson@cohenjohnson.com 
Email: kjohnson@cohenjohnson.com 
Attorneys for Plaintiff 
David John Rose 

Joseph Garin, Esq.
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 
Telephone: (702) 382-1500 
Facsimile: (702) 382-1512 
Email: jgarin@lipsonneilson.com 
Attorneys for Defendants McConnell Law Ltd. 
and Regina McConnell Esq. 

Dennis L. Kennedy, Esq.
Paul C. Williams, Esq. 
BAILEY KENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
Email: DKennedy@BaileyKennedy.com 
Email: PWilliams@BaileyKennedy.com 
Attorneys for Defendant Sarah Janeen Rose 
in Conjunction with the Legal Aid Center of 
Southern Nevada Pro Bono Project
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

Defendants Shelly Booth Cooley (“Ms. Cooley) and The Cooley Law Firm’s (“Cooley Law 

Firm”) (collectively “Cooley Defendants”) anti-Slapp Motion and Motion to Dismiss under NRCP 

12(b)(5), having come on for hearing before the Honorable Elizabeth Gonzalez on September 22, 

2020 at 9:00 a.m., with Kevin Johnson, Esq., of Cohen Johnson Parker Edwards appearing on behalf 

of Plaintiff David John Rose, Sheri M. Thome, Esq. of Wilson, Elser, Moskowitz, Edelman & 

Dicker LLP appearing on behalf of Defendants Shelly Booth Cooley, Esq. and The Cooley Law 

Firm, Joseph P. Garin, Esq. of Lipson Neilson, P.C. appearing on behalf of Defendants McConnell 

Law Ltd. and Regina McConnell Esq., and Paul Williams, Esq. of Bailey Kennedy appearing on 

behalf of Defendant Sarah Janeen Rose. 

ORDR
Sheri M. Thome, Esq. 
Nevada Bar No. 008657
WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Telephone: 702.727.1400 
Facsimile: 702.727.1401 
Email: Sheri.Thome@wilsonelser.com
Attorneys for Defendants 
Shelly Booth Cooley and The Cooley Law Firm 

DAVID JOHN ROSE,

Plaintiff,  

vs.  

REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH 
COOLEY, ESQ., an individual; THE COOLEY 
LAW FIRM; a Nevada Professional Limited 
Liability Company; SARAH JANEEN ROSE, 
an individual; DOE INDIVIDUALS I through 
X and ROE CORPORATIONS XI through XX, 

Defendants. 

Case No.  A-20-815750-C
Dept. No.: 11 

ORDER RE: DEFENDANTS SHELLY 
BOOTH COOLEY AND THE COOLEY 
LAW FIRM’S anti-SLAPP MOTION AND 
MOTION TO DISMISS UNDER NRCP 
12(b)(5) 

Case Number: A-20-815750-C

Electronically Filed
10/5/2020 3:15 PM
Steven D. Grierson
CLERK OF THE COURT

420



Order Re: Defendants Shelly Booth Cooley and The Cooley Law Firm’s 
anti-Slapp Motion and Motion To Dismiss Under NRCP 12(b)(5) 

Case No.: A-20-815750-C 

-2- 
1652140v.1

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

After considering the briefs submitted by the parties, the arguments of counsel at the hearing, 

and for good cause shown, the Court finds that the Memorandum of Understanding prepared by Ms. 

Cooley for the divorce of David John Rose and Sarah Janeen Rose is not between the attorney and 

Sarah Rose and David Rose, but between Sarah Rose and David Rose.  As a result: 

IT IS HEREBY ORDERED that the Cooley Defendants’ Motion to Dismiss is GRANTED 

under NRCP 12(b)(5) as to Plaintiff’s breach of contract claim.  The claim is hereby DISMISSED 

with prejudice.   

IT IS FURTHER ORDERED THAT the Cooley Defendants’ Motion to Dismiss under 

Nevada’s anti-SLAPP statute, NRS 41.660(1)-(2) as to the breach of contract claim is denied, as it 

was not based upon a “[w]ritten or oral statement[s] made in direct connection with an issue under 

consideration by a judicial body.” As Plaintiff’s civil conspiracy claim was previously dismissed 

with prejudice in the Court’s Order dated August 27, 2020, the motion as to that claim is moot.  

ORDER 

GOOD CAUSE APPEARING, IT IS SO ORDERED. 

DATED this __________ day of __________________________, 2020. 

______________________________________ 
DISTRICT COURT JUDGE 

Respectfully Submitted by: 

WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 

/s/ Sheri M. Thome______________ 
Sheri M. Thome, Esq. 
Nevada Bar No. 008657 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Telephone: (702) 727-1400 
Facsimile: (702) 727-1401 
Email: sheri.thome@wilsonelser.com 
Attorneys for Defendants 
Shelly Booth Cooley and The Cooley Law Firm 

5th October
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Approved as to form and content by: DATED this 5th day of October, 2020.

COHEN JOHNSON PARKER EDWARDS 

By: /s/ Kevin M. Johnson_____________ 
H. Stan Johnson, Esq. 
Nevada Bar No. 000265 
Kevin M. Johnson, Esq. 
Nevada Bar No. 014551 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 
Email:  sjohnson@cohenjohnson.com 
Email: kjohnson@cohenjohnson.com 
Attorneys for Plaintiff David John Rose 

DATED this 5th day of October, 2020.

LIPSON NEILSON P.C. 

By: /s/ Joseph Garin__________________ 
Joseph Garin, Esq. 
Nevada Bar No. 006653 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 
Email: jgarin@lipsonneilson.com 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

DATED this 5th day of October, 2020.

BAILEY KENNEDY 

By: /s/ Paul C. Williams_____________ 
Dennis L. Kennedy, Esq. 
Nevada Bar No. 001462 
Paul C. Williams, Esq. 
Nevada Bar No. 012524 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Email: DKennedy@BaileyKennedy.com 
Email: PWilliams@BaileyKennedy.com 
Attorneys for Defendant 
Sarah Janeen Rose
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 

  

I. INTRODUCTION 

David opposes the Motion for Attorney’s fees on two flawed grounds.  First, David 

contends that Sarah’s partial victory was insignificant and thus this Court should apply a narrow 

exception to the rule that she should be entitled to attorney’s fees.  This argument is absurd.  

Sarah’s victory—a dismissal of David’s conspiracy-to-defraud claim—resulted in at least three 

substantial benefits: (i) the dismissal of David’s only tort claim; (ii) the elimination of any basis for 

punitive damages; and (iii) a risk of Sarah being found to have committed fraud.  These benefits are 

far from insignificant, they are critical.  

RIS (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 
REPLY IN SUPPORT OF DEFENDANT 

SARAH JANEEN ROSE’S MOTION FOR 

ATTORNEY’S FEES 
 
Date of Hearing: October 16, 2020 

Time of Hearing: In Chambers 

Case Number: A-20-815750-C

Electronically Filed
10/9/2020 4:38 PM
Steven D. Grierson
CLERK OF THE COURT
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Second, David argues the amount of time expended on the Special Motion to Dismiss is 

unreasonable—which he apparently viewed as a “commonplace” motion to dismiss that Sarah’s 

counsel could have simply copied from its prior work.  Wrong.  The Special Motion to Dismiss 

required an understanding of the Divorce Action (which has been heavily litigated for over three 

years), legal research concerning family law (i.e. the impact of the Divorce Decree on David’s 

claims), and legal research concerning the application of the anti-SLAPP statute to settlement 

negotiations and agreements.  In reality, only approximately 2.0 hours per page was spent related to 

the briefing on the Special Motion to Dismiss—including time reviewing the filings from the 

Divorce Action and conducting legal research.  Courts routinely find 3 to 4 hours per page to be a 

reasonable amount of time. 

Finally, David appears to be under the misconception that Sarah is seeking “an award of 

nearly thirty thousand dollars.”1  As detailed in the Motion for Attorney’s Fees, Sarah is only 

seeking half of her attorney’s fees—with the exception of one (1) hour that related solely to the 

conspiracy-to-defraud claim2—as Sarah prevailed on one of two claims. 

In sum, this Court should award Sarah her reasonable attorney’s fees in the amount of 

$16,567.503 under NRS 41.670(b). 

II. ARGUMENT 

A. Sarah’s Victory Provided her with a Major Benefit—David’s only Tort Claim 
was Dismissed, David Cannot Seek Punitive Damages, and Sarah Cannot be 
Found to Have Committed Fraud. 

David argues the “dismissal of the civil conspiracy cause of action was relatively 

insignificant” and “did not release [Sarah] from this lawsuit.”  (Opp’n at 2:14 – 4:8.)  These 

arguments fail. 

                                                 
1  Opp’n at 6:1-4. 

2  Sarah could have, logically, sought the full amount of time related to the Motion for Attorney’s Fees, but elected not 
to do so. 

3   Sarah has incurred more time than the additional five hours estimated in the Motion for Attorney’s Fees in 
responding to David’s Opposition.  (See Motion for Attorney’s Fees, Ex. 1, Decl. Paul C. Williams, ¶ 10.)  Sarah will not 
seek those additional attorney’s fees at this time, but reserves the right to do so in the future. 
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Initially, that Sarah’s victory “did not release her from this lawsuit” is immaterial.  As 

detailed in the Motion for Attorney’s fees, a “party who partially prevails on an anti-SLAPP 

motion must generally be considered a prevailing party unless the results of the motion were so 

insignificant that the party did not achieve any practical benefit from bringing the motion.”  Mann 

v. Quality Old Time Serv., Inc., 42 Cal. Rptr. 3d 607, 614 (Cal Ct. App. 2006) (emphasis added). 

Sarah’s victory resulted in tremendous benefits to Sarah.  The dismissal of David’s civil 

conspiracy-to-defraud claim (on the merits) means that: (i) David no longer has a viable tort claim 

against Sarah; (ii) David cannot obtain punitive damages against Sarah; and (iii) Sarah is no longer 

at risk of having a fact-finder decide that she committed an act of fraud. 

David’s post hac attempt to minimize his civil conspiracy-to-defraud claim as nothing more 

than an ordinary civil conspiracy claim—that is a “legal doctrine” to place liability on non-

tortfeasors—is misplaced.  (Opp’n at 3:1 – 4:8.)   As explained in the Special Motion to Dismiss,4 

David’s claim was specifically a civil conspiracy-to-defraud claim—a distinct tort under Nevada 

law and to which “an underlying cause of action for fraud is a necessary predicate.”  Jordan v. 

State ex rel. DMV & Pub. Safety, 121 Nev. 44, 74-75, 110 P.3d 30, 51 (2005) (emphasis added), 

overruled on other grounds by Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228 n.6, 181 

P.3d 670, 672 n.6 (2008); accord Goodwin v. Executive Tr. Services, LLC, 680 F. Supp. 2d 1244, 

1254 (D. Nev. 2010) (“Under Nevada law, an actionable civil conspiracy-to-defraud claim exists 

when there is (1) a conspiracy agreement; (2) an overt act of fraud in furtherance of the conspiracy; 

and (3) resulting damages to the plaintiff.”).  David’s civil conspiracy-to-defraud claim—a tort 

claim—could have entitled him to punitive damages and Sarah faced the possibility5 of a fact-finder 

determining she had committed fraud.  Avoiding these possibilities is a massive victory for Sarah. 

Further, David’s reliance on Moran v. Endres, 37 Cal. Rptr. 3d 786, 788 (Cal. Ct. App. 

2006), as modified (Jan. 27, 2006), is misplaced.  In Moran, the plaintiffs had asserted eight (8) 

claims for relief against the defendants: “defamation, placing in a false light, intrusion upon 

seclusion, assault, battery, civil conspiracy, intentional infliction of emotional distress,” and 

                                                 
4  Special Motion to Dismiss, filed on July 6, 2020, at 18:27-28 n.11.  

5  While David’s fraud allegations were frivolous, they nevertheless subjected Sarah to a potential finding of fraud. 
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“making private facts public.”  Id. at 787.  Defendants filed a special motion to strike under 

California’s anti-SLAPP statute, but were only successful in striking one (1) of plaintiffs’ eight (8) 

claims.  Id.  The one claim defendants were successful in striking was a traditional civil conspiracy 

claim (not a conspiracy-to-defraud claim), which only sought to extend liability to non-tortfeasors.  

Id. at 788.  Accordingly, the court declined to award attorney’s fees because the defendants’ partial 

victory on a single claim had no practical benefit—defendants still faced seven (7) tort claims.   

Put simply, Moran was an extreme case that involved a narrow exception to the general rule 

that even a partial victory on a special motion to dismiss entitles the moving party to attorney’s 

fees.  See Morrow v. Los Angeles Unified Sch. Dist., 57 Cal. Rptr. 3d 885, 902 (2007) (Morrow 

cannot take advantage of the narrow exception recognized in [Moran] v. Endres . . .  because he 

does not offer any legal or factual basis for finding that the practical effect of defendants’ victory 

was nugatory.” (emphasis added); Kupfer v. Swab Fin., B181781, 2006 Cal. App. Unpub. LEXIS 

5143, at *38 (Cal. Ct. App. June 14, 2006) (“[Moran v.] Endres dealt with an extreme set of facts in 

which the defendants’ anti-SLAPP motion prevailed on only one of the many causes of action 

alleged-and even that single victory was illusory.”) (emphasis added). 

Here, unlike Moran, Sarah obtained dismissal of David’s only tort claim, his only potential 

avenue of obtaining punitive damages, and the possibility of a fact-finder determining that she had 

committed fraud.  As the California Court of Appeal explained in a similar case: 
 
In contrast with the defendants in Moran, Tanaka prevailed with 
respect to the third and eighth causes of action, which were the sole 
claims seeking an award of punitive damages.  By eliminating 
these claims, Tanaka limited respondent’s potential recovery, and 
thereby reduced the scope of discovery and the trial. Because the 
results of her motion cannot reasonably be viewed as insignificant 
or devoid of practical benefit to her, she is entitled to a fee award. 

Hea Sung Min v. Tan, No. B202175, 2008 Cal. App. Unpub. LEXIS 3578, at *27 (Cal. Ct. App. 

Apr. 30, 2008) (emphasis added); accord Shepard v. Miler, 2011 U.S. Dist. LEXIS 48369, at *5-6 

(E.D. Cal. May 4, 2011) (“Unlike Moran, the success of defendants’ anti-SLAPP motion in this 

case was neither minor nor technical. . . .  With the elimination of the state law claims—especially 

the fraud claim—defendants undeniably narrowed the scope of the lawsuit, limiting discovery, 
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reducing potential recoverable damages, and altering the settlement posture of the case . . . .”) 

(emphasis added) (internal quotation marks omitted). 

 In sum, Sarah’s victory on the Special Motion to Dismiss was substantial and she is entitled 

to attorney’s fees under NRS 41.670(b). 

B. The Attorney’s Fees Sought by Sarah are Reasonable. 

David contends that, under an analysis of the Brunzell factors, the amount of time spent on 

the Special Motion to Dismiss was unreasonable.  (Opp’n at 4:9 – 5:25.)  This argument fails. 

First, David argues that while undersigned counsel is an experienced litigator, the time spent 

conducting legal research on the many issues involved in the Special Motion to Dismiss was 

unreasonable.  (Opp’n at 4:14-21.)  This argument misses the mark.  The Special Motion to Dismiss 

required legal research into, among other things: Nevada’s anti-SLAPP statute; Nevada’s anti-

SLAPP case law; California’s anti-SLAPP case law; Nevada’s case law on the survival of marital 

agreements after the entry of divorce decree; and Nevada case law on conspiracy-to-defraud claims. 

Second, David argues that the character of work to be done is simple and that motions to 

dismiss are “commonplace.”  (Opp’n at 4:21-26.)  Incorrect.  As explained above and as apparent 

from the briefing itself, the Special Motion to Dismiss addressed complex legal issues that required 

detailed analysis. 

Third, David argues the amount of time spent in drafting the Special Motion to Dismiss and 

the Reply was unreasonable.  David incorrectly states that the “billing only covers one Motion to 

Dismiss and its related Reply.”  (Opp’n at 4:27 – 5:1.)  The billing also covers drafting the Order, 

communications with opposing counsel, and researching/drafting the Motion for Attorney’s Fees.6  

Including the time reviewing the pleadings from this matter and the Divorce Matter, conducting 

legal research, and reviewing David’s Opposition to the Special Motion to Dismiss, 68.75 hours 

were spent related to the drafting of the 22-page Special Motion to Dismiss and the 12-page Reply.  

Thus, approximately 2.0 hours per page were spent researching, drafting, and revising the briefs on 

                                                 
6  David cannot, logically, include the time spent drafting the Order on the Special Motion to Dismiss and on the 
Motion for Attorney’s Fees in evaluating the reasonableness of the time spent on drafting the Special Motion to Dismiss 
and the Reply Brief. 
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the Special Motion to Dismiss.  Courts routinely find 3 to 4 hours per page to be reasonable in 

uncomplicated matters.  See, e.g., Gaines v. Douglas Cty. Sch. Dist., No. 3:04-CV-00541-LRH-

RAM, 2009 U.S. Dist. LEXIS 82112, at *9-10 (D. Nev. Aug. 24, 2009) (finding 4.5 hours per page 

spent on appellate brief to be reasonable); In re Toys “R” Us-Del., Inc. Fair & Accurate Credit 

Transactions Act (FACTA) Litig., 295 F.R.D. 438, 466 (C.D. Cal. 2014) (finding 3 hours per page 

reasonable even though the case “was not particularly complex.”); Walton v. Massanari, 177 F. 

Supp. 2d 359, 365 (E.D. Pa. 2001) (noting the Third Circuit Court of Appeals had found 

approximately 3 hours per page spent on a brief was reasonable even though it concerned “one 

uncomplicated issue which had been briefed by parties and discussed at length in a well-written and 

thorough opinion at the district court level.”).  Here, the Special Motion to Dismiss involved 

complex issues.  Moreover, undersigned counsel respectfully submits that the quality of counsel’s 

work product—including the detailed legal research conducted to address the complex issues raised 

by this matter—speaks for itself. 

Fourth, David argues that the Special Motion to Dismiss “did not result in the dismissal of 

the main claim against [Sarah] in this lawsuit,” and thus the result is insignificant.  (Opp’n at 5:8-

12.)  In reality, as explained above, Sarah’s victory was considerable and resulted in (i) the 

dismissal of David’s only tort claim; (ii) the elimination of any basis for punitive damages; and (iii) 

a risk of Sarah being found to have committed fraud. 

Finally, David—who attempts to cast himself as a victim even though he initiated this 

lawsuit in a transparent effort to gain settlement leverage in the Divorce Action—argues that 

because undersigned counsel is representing Sarah on a pro bono basis, the fee award should be 

reduced.  (Opp’n at 5:13-25.)  This argument fails.  It is well-settled under Nevada law that 

attorney’s fees may be awarded to counsel serving in a pro bono capacity and that doing so 

promotes strong public policy interests.  See Miller v. Wilfong, 121 Nev. 619, 622–23, 119 P.3d 

727, 730 (2005).  Moreover, courts routinely reject the notion that fees should be reduced simply 

because a party is being represented on a pro bono basis.  See Cruz v. Ayromloo, 66 Cal. Rptr. 3d 

725, 731 n.22, 731–32 (Cal. Ct. App. 2d Dist. 2007) (“[O]ur research uncovered no case in which a 

trial court reduced a fee award simply because of the ‘pro bono type of work’ involved.  Moreover, 
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in the analogous situation of contingent fee and legal aid lawyers—where again the clients are not 

responsible for paying legal fees out of their own pockets—the majority of courts have approved 

awards at a full level of ‘reasonable’ fees.”) (footnote omitted) (collecting cases); accord Rosenaur 

v. Scherer, 105 Cal. Rptr. 2d 674, 692 (Cal. Ct. App. 2001), as modified (Apr. 5, 2001) (rejecting 

argument that attorney’s fees should not be awarded under anti-SLAPP statute because party was 

represented on partial pro bono basis and noting that “[d]enial of fees to outside counsel who offer 

their services on a partial pro bono basis would discourage such representation—in conflict with the 

[anti-SLAPP] statute’s purpose of not allowing participation in matters of public significance to “be 

chilled through abuse of the judicial process.”). 

In sum, an analysis of the Brunzell factors demonstrates that the amount of attorney’s fees 

sought by Sarah ($16,567.50) is reasonable. Under the circumstances—especially given the public 

policy considerations of Nevada’s anti-SLAPP statute—such an award is more than equitable. 

III. CONCLUSION 

Sarah is entitled to attorney’s fees under Nevada’s anti-SLAPP statute.  David’s contention 

that Sarah’s victory was insignificant is flatly wrong—it resulted in at least three substantial 

benefits: (i) the dismissal of David’s only tort claim, (ii) the elimination of any basis for punitive 

damages, and (iii) a risk of Sarah being found to have committed fraud.  Further, as detailed above, 

the amount of time spent on the Special Motion to Dismiss (and this Motion for Attorney’s fees) is 

reasonable especially given the complexity of the issues addressed. 

Accordingly, Sarah respectfully requests this Court award her $16,567.50 in attorney’s fees.  

Further, Sarah respectfully requests that David be required to pay the fee award no later than thirty 

(30) days from notice of entry of the fee award.  

DATED this 9th day of October, 2020. 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams   

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose                 
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project 

429



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

Page 8 of 8 

CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 9th day of October, 

2020, service of the foregoing was made by mandatory electronic service through the Eighth Judicial 

District Court’s electronic filing system and/or by depositing a true and correct copy in the U.S. 

Mail, first class postage prepaid, and addressed to the following at their last known address: 

H. STAN JOHNSON 
RYAN D. JOHNSON 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Email: sjohnson@cohenjohnson.com 
rjohnson@cohenjohnson.com 

 
Attorneys for Plaintiff  
David John Rose 

JOSEPH GARIN 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Email: jgarin@lipsonneilson.com 
 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

SHERI THOME 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER 
6689 Las Vegas Boulevard, South Suite 200 
Las Vegas, Nevada 89119 

Email: sheri.thome@wilsonelser.com 
 
Attorneys for Defendants Shelly Booth 
Cooley, Esq. and the Cooley Law Firm 
 

 
 
       /s/ Sharon Murnane   

  Employee of BAILEYKENNEDY 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Legal Malpractice COURT MINUTES October 15, 2020 

 
A-20-815750-C David Rose, Plaintiff(s) 

vs. 
Regina McConnell, ESQ, Defendant(s) 

 
October 15, 2020 3:00 AM Defendant Sarah Janeen Rose's Motion for Attorney's 

Fees 
 

 
HEARD BY: Gonzalez, Elizabeth  COURTROOM: Chambers 
 
COURT CLERK: Dulce Romea 
 
PARTIES  
PRESENT: 

None. Minute order only – no hearing held. 

 
JOURNAL ENTRIES 

 
- Matter ADVANCED from the October 16, 2020 chambers calendar. 
 
The Court, having reviewed the motion for fees and the related briefing and being fully informed, 
GRANTS the motion IN PART, after evaluation of the Brunzell factors and the apportionment 
provided by counsel, the fees in the amount of $15030.  The Court has awarded the fees as requested 
for one attorney only (Mr. Williams). The Court declines to set a date for payment. Counsel for 
movant is directed to submit a proposed order approved by opposing counsel consistent with the 
foregoing within ten (10) days and distribute a filed copy to all parties involved in this matter. Such 
order should set forth a synopsis of the supporting reasons proffered to the Court in briefing. This 
Decision sets forth the Court's intended disposition on the subject but anticipates further order of the 
Court to make such disposition effective as an order or judgment. 
 
10-29-20             9:00 AM            DEFENDANT SARAH JANEEN ROSE'S MOTION TO DISMISS 
PURSUANT TO NRCP 12(B)(1) AND NRCP 12(B)(5) 
 
CLERK'S NOTE: A copy of this minute order was distributed via Odyssey File and Serve. / dr 10-15-
20 
 
 

Case Number: A-20-815750-C

ELECTRONICALLY SERVED
10/15/2020 4:50 PM
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 
DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 
DEFENDANT SARAH JANEEN ROSE’S 

REPLY IN SUPPORT OF HER MOTION TO 

DISMISS PURSUANT TO NRCP 12(b)(1) 
and NRCP 12(b)(5) 
 
Date of Hearing: October 29, 2020 

Time of Hearing: 9:00 a.m. 

 

I. INTRODUCTION 

David’s efforts to avoid dismissal are unavailing.  First, this Court lacks subject matter 

jurisdiction over David’s breach of contract claim.  As detailed in the Motion to Dismiss, the 

Nevada Supreme Court has repeatedly held that where a divorce decree does not directly provide 

for the survival of a pre-decree agreement merged into the decree (like the MOU), that pre-decree 

agreement is destroyed and the parties’ remedies are limited to those available on the decree itself 

(e.g., a motion to set aside the decree).  David’s efforts to distinguish controlling authority fall flat.  

Simply because the MOU states that it will retain its separate contractual nature is irrelevant—this 

RIS (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

Case Number: A-20-815750-C

Electronically Filed
10/22/2020 5:02 PM
Steven D. Grierson
CLERK OF THE COURT
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is the same situation that the Nevada Supreme Court addressed in Day v. Day where it found that 

the “survival provision of a [pre-decree] agreement is ineffective unless the court decree 

specifically directs survival.”1  The Divorce Decree does not direct the MOU’s survival—the 

analysis stops there.  Further, that the MOU is attached to the Divorce Decree is immaterial because 

the Divorce Decree neither directs its survival nor incorporates its terms.   

Second, David’s breach of contract claim is unripe—his damages are speculative given that 

he may prevail on his Motion to Set Aside in the Divorce Action.  David’s contention that his claim 

is ripe because he incurred “damages by having to litigate the issue, pay additional attorney [sic] 

fees and suffer through additional litigation,” misses the mark.  Even if attorney’s fees constituted 

damages for his breach of contract claim (they do not), his damages are still speculative because the 

Family Court still has not ruled on his Motion to Set Aside and thus it is unknown whether Sarah 

will receive the survivor benefits at all.  Regardless, attorney’s fees only constitute damages 

(specifically, as special damages) in rare circumstances not pertinent here. 

Finally, David’s efforts to avoid the parol evidence rule are unavailing.  The Divorce Decree 

is the final integrated agreement of the parties and supersedes any prior agreements (including the 

MOU).  As a result, the parol evidence rule prohibits David from using the MOU to attack an 

unambiguous term of the Divorce Decree.  Again, David’s rabid focus the fact that the MOU was 

attached to the Divorce Decree does not change anything.  David believes that the attachment of the 

MOU to the Divorce Decree means that the MOU survived the Divorce Decree as an independent 

contract, or, simultaneously taking a notably inconsistent position, became “part of the [Divorce 

Decree].”  Unfortunately for David, that is not how it works.  The Divorce Decree contains an 

unambiguous integration/merger clause that it is the final integrated agreement of the parties and 

supersedes any prior agreements, which would include the MOU. 

In sum, this Court lacks subject matter jurisdiction and, in any event, his claim for breach of 

contract is unripe and fails as a matter of law.  Accordingly, Sarah respectfully requests that this 

Court dismiss David’s breach of contract claim. 

                                                 
1  80 Nev. 386, 389-90, 395 P.2d 321, 322-23 (1964) (emphasis added). 
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II. ARGUMENT 

A. This Court Lacks Subject Matter Jurisdiction as the Divorce Decree did not 
Direct the Survival of the MOU; thus David’s Remedies are Limited to those 
Available to Address the Divorce Decree Itself (like his Motion to Set Aside). 

David argues that this Court has subject matter jurisdiction because he believes the MOU 

retained its separate contractual nature (despite controlling Nevada Supreme Court authority 

dictating that it did not) and because the terms of the MOU required “performance and completion 

of certain terms before the [Divorce Decree] ever existed.”  (See Opp’n at 2:22 – 3:28.)  These 

arguments fail. 

First, the fact that the MOU stated that it was to survive the entry of the Divorce Decree and 

retain its separate contractual nature is immaterial.  The facts here are virtually identical to the facts 

addressed in Day v. Day, where the Nevada Supreme Court held that the “survival provision of a 

[pre-decree] agreement is ineffective unless the court decree specifically directs survival.”  80 Nev. 

386, 389-90, 395 P.2d 321, 322-23 (1964).  Here, the Divorce Decree did not direct the survival of 

the MOU.  (See generally Compl., Ex. 2, Divorce Decree.)  Accordingly, as a matter of Nevada 

law, the MOU was merged into and superseded by the Divorce Decree.  See Vaile v. Porsboll, 128 

Nev. 27, 33 n.7, 268 P.3d 1272, 1276 n.7 (2012) (“[W]hen a support agreement is merged into a 

divorce decree, the agreement loses its character as an independent agreement, unless both the 

agreement and the decree direct the agreement’s survival”).  As a result, David cannot use contract 

principles to collaterally attack the Divorce Decree.  See id. at 33 n.7, 268 P.3d at 1276 n.7 

(“Because the parties’ agreement was merged into the divorce decree, to the extent that the district 

court purported to apply contract principles, specifically, rescission, reformation, and partial 

performance . . . to support its decision . . . any application of contract principles to resolve the 

issue [addressed] . . . was improper.”). 

Second, simply because the MOU was attached to the Divorce Decree does not mean “that 

the MOU still exists on its own, outside of [Divorce] Decree . . . .” (Opp’n at 3:13-15.)  If anything, 

the attachment of the MOU to the Divorce indicates the opposite.  The Divorce Decree contains an 

unambiguous integration/merger clause, providing that the “Decree of Divorce contains the entire 

agreement of the parties on these matters, superseding any previous agreement between them.”  
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(Compl., Ex. 2, Divorce Decree, at 38 (emphasis added).)  The attachment of the MOU is an 

acknowledgement of the prior agreement that Sarah and David agreed was being superseded by the 

Divorce Decree. 

Indeed, if Sarah and David wanted to incorporate the terms of the MOU in the Divorce 

Decree, they would have expressed such an intent—just like they did with the other two exhibits to 

the Divorce Decree.  The Divorce Decree has three exhibits.  Exhibit A is the parties’ Stipulated 

Parenting Agreement.  Sarah and David expressly incorporated the terms of the Stipulated 

Parenting Agreement into the Divorce Decree by reference: “The terms of the Stipulated Parenting 

Agreement are ratified, confirmed, and approved by the Court at this time, and the same is 

incorporated into this Decree of Divorce as though the same were set forth in this Decree in full.”  

(Id. at 5:6-14.)  Exhibit C to the Divorce Decree is a Mutual Behavior Order.  Sarah and David 

similarly expressly incorporated the terms of the Mutual Behavior Order by reference: “[T]he terms 

of which are ratified, confirmed, and approved by the Court at this time, and the same is 

incorporated into this Decree of Divorce as though the same were set forth in this Decree in full.”  

(Id. at 5:15-23.)  Exhibit B to the Divorce Decreed is the MOU.  Unlike the Stipulated Parenting 

Agreement and the Mutual Behavior Order, the terms of the MOU are not expressly incorporated 

by reference.  (Id. at 4:26 – 5:4.)  Simply put, if Sarah and David intended to incorporate the terms 

of the MOU into the Divorce Decree or direct its survival, they would have said so expressly—just 

as they did with the two other exhibits to the Divorce Decree. 

Finally, David’s argument that the terms of the MOU required “performance and 

completion of certain terms before the [Divorce Decree] ever existed,” is misplaced.  (See Opp’n at 

3:15-28.)  Even under contractual principles (which are not applicable) the Divorce Decree 

superseded the MOU, extinguishing any contractual obligations that the parties had under the 

MOU.  See Restatement (Second) of Contracts § 213(1) (1981) (“A binding integrated agreement 

discharges prior agreements to the extent that it is inconsistent with them.”).  Accordingly, David 

cannot assert a claim for breach of contract as to an obligation owed under the MOU.   

In sum, because this Court lacks subject matter jurisdiction, this Court should dismiss 

David’s breach of contract claim against Sarah. 
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B. David’s Claims are Unripe; He Cannot Create Ripeness by Filing a Lawsuit. 

David asserts that his breach of contract claim is ripe because the alleged breach “occurred 

when Ms. Rose’s counsel drafted [the Divorce Decree] which did not reflect the terms of the 

MOU,” and he has suffered harm in the form of having to “pay additional attorney [sic] fees and 

suffer through additional litigation . . . .”  (Opp’n at 4:1-23.)  This argument fails. 

As explained in the Motion, David’s claims are unripe because they are contingent on the 

outcome of the Divorce Matter.  If David prevails on his pending Motion to Set Aside the Divorce 

Decree, then the claims asserted in this matter will be moot—he will have suffered no damages.   

David’s contention that the alleged breach has already occurred is immaterial; his breach of contract 

is not ripe because “it rests upon contingent future events that may not occur as anticipated, or 

indeed may not occur at all”—namely, the result of David’s pending Motion to Set Aside.  See 

Texas v. United States, 523 U.S. 296, 300 (1998). 

Further, David’s claim that this matter is ripe because he is litigating the matter is 

nonsensical.  Under David’s logic, ripeness would exist simply because a plaintiff filed a lawsuit; 

such an exception would entirely nullify the ripeness doctrine.  Instead, this matter is akin to a legal 

malpractice claim (indeed, a claim David has asserted against his prior counsel) where the 

underlying litigation is not finalized.  In such situations, the Nevada Supreme Court has held that, 

for purposes of evaluating whether the statute of limitations has accrued, “a legal malpractice action 

does not accrue until the plaintiff’s damages are certain and not contingent upon the outcome of an 

appeal.”  Semenza v. Nev. Med. Liab. Ins. Co., 104 Nev. 666, 668, 765 P.2d 184, 186 (1988).  Here, 

David’s damages are not certain—they are contingent on the outcome of his Motion to Set Aside. 

In sum, this Court should dismiss David’s breach of contract because it is unripe—his 

damages are uncertain (and may not occur at all) depending on the outcome of his Motion to Set 

Aside. 

C. The Parol Evidence Rule Bars David’s Breach of Contract Claim. 

David contends that the parol evidence rule is inapplicable because the MOU is “within the 

four corners of the contract” because it is attached to the Divorce Decree and, as a result, “the MOU 
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is part of the DOD,” making “the meaning of the [Divorce Decree] . . . ambiguous.”  (Opp’n at 5:7-

19.)  David misapprehends the parol evidence rule. 

As detailed in the Motion to Dismiss, the Divorce Decree is clearly the final integrated 

agreement between Sarah and David.  The Divorce Decree contains an integration/merger clause, 

providing that David and Sarah “expressly agree that this Decree of Divorce contains the entire 

agreement of the parties on these matters, superseding any previous agreement between them.”  

(Compl., Ex. 2, Divorce Decree, at 38.)  Even if one were to disregard the integration/merger 

clause, it is evident that the 39-page Divorce Decree, “in view of its completeness and specificity 

reasonably appears to be a complete agreement,” and thus should be presumed to be an integrated 

agreement—especially considering that the three-page MOU failed to address numerous terms that 

were necessary to resolve the Divorce Matter.  See Restatement (Second) of Contracts § 209(3).  

Indeed, the MOU itself contemplates that it does not represent the “final formal agreement” of the 

parties.  (Compl. Ex. 1, MOU, at 1.)  As such, David cannot use parol evidence (such as the MOU) 

to “vary or contradict [the Divorce Decree], since all prior negotiations and agreements are deemed 

to have been merged therein.”  See Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 281, 21 P.3d 16, 21 

(2001) (internal quotation marks omitted).    

Simply because the MOU is attached to the Divorce Decree does not make the Divorce 

Decree ambiguous.  Parties often reference and/or attach prior agreements to their final integrated 

agreement.  Indeed, given the integration clause of the Divorce Decree and that the MOU was 

attached, it is evident the parties intended for the Divorce Decree to supersede the MOU.  As 

detailed above, if the parties had intended to incorporate the terms of the MOU into the Divorce 

Decree, they would have done so expressly—just as they did with the other two exhibits to the 

Divorce Decree (the Stipulated Parenting Agreement and the Mutual Behavior Order). 

In sum, even if this Court were to apply contract principles, such principles dictate that 

David’s breach of contract claim is not viable because David cannot use parol evidence to 

contradict the express terms of the parties’ integrated agreement (the Divorce Decree).  See Kaldi, 

117 Nev. at 281, 21 P.3d at 21. 
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III. CONCLUSION 

For the reasons set forth above, Sarah respectfully requests the Court dismiss David’s claims 

pursuant to NRCP 12(b)(1) and NRCP 12(b)(5), with prejudice. 

DATED this 22nd day of October, 2020. 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams   

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose                 
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 22nd day of October, 

2020, service of the foregoing was made by mandatory electronic service through the Eighth Judicial 

District Court’s electronic filing system and/or by depositing a true and correct copy in the U.S. 

Mail, first class postage prepaid, and addressed to the following at their last known address: 

H. STAN JOHNSON 
RYAN D. JOHNSON 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Email: sjohnson@cohenjohnson.com 
rjohnson@cohenjohnson.com 

 
Attorneys for Plaintiff  
David John Rose 

JOSEPH GARIN 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Email: jgarin@lipsonneilson.com 
 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

SHERI THOME 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER 
6689 Las Vegas Boulevard, South Suite 200 
Las Vegas, Nevada 89119 

Email: sheri.thome@wilsonelser.com 
 
Attorneys for Defendants Shelly Booth 
Cooley, Esq. and the Cooley Law Firm 
 

 
 
       /s/ Sharon Murnane   

  Employee of BAILEYKENNEDY 
 

439



 
 
 

TAB 28 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

Page 1 of 5 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 
DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 
ORDER GRANTING DEFENDANT SARAH 

JANEEN ROSE’S MOTION FOR 

ATTORNEY’S FEES 

 

This matter came before the Court, Department XI (the Honorable Elizabeth Gonzalez 

presiding), on October 15, 2020 (in chambers) on Defendant Sarah Janeen Rose’s Motion for 

Attorney’s Fees (hereinafter, the “Motion for Attorney’s Fees”). 

FINDINGS 

The Court, having examined the briefs of the parties, the records and documents on file, 

being fully advised of the premises, and good cause appearing, hereby makes the following 

Findings with regard to the Motion for Attorney’s Fees:   

ORDR (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

XI

Case Number: A-20-815750-C

Electronically Filed
10/26/2020 12:52 PM
Steven D. Grierson
CLERK OF THE COURT
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1. On May 29, 2020, Plaintiff David John Rose (“David”) initiated this action by filing 

a Complaint against Defendant Sarah Janeen Rose (“Sarah”), among others. 

2. David’s Complaint asserted two causes of action against Sarah: civil conspiracy and 

breach of contract.  (Compl. ¶¶ 40-48.) 

3. The Court finds that David’s claim for civil conspiracy, although styled as “Civil 

Conspiracy,” is a civil conspiracy-to-defraud claim.  (Id. ¶ 41 (alleging that Sarah and her counsel 

“acted in concert to intentionally defraud Plaintiff into signing the legally binding Decree of 

Divorce with terms that were not agreed to.”) (emphasis added).)  A civil conspiracy-to-defraud 

claim is a distinct tort under Nevada law to which “an underlying cause of action for fraud is a 

necessary predicate.”  See Jordan v. State ex rel. DMV & Pub. Safety, 121 Nev. 44, 74-75, 110 

P.3d 30, 51 (2005) (emphasis added), overruled on other grounds by Buzz Stew, LLC v. City of N. 

Las Vegas, 124 Nev. 224, 228 n.6, 181 P.3d 670, 672 n.6 (2008); accord Goodwin v. Executive Tr. 

Services, LLC, 680 F. Supp. 2d 1244, 1254 (D. Nev. 2010) (“Under Nevada law, an actionable 

civil conspiracy-to-defraud claim exists when there is (1) a conspiracy agreement; (2) an overt act 

of fraud in furtherance of the conspiracy; and (3) resulting damages to the plaintiff.”).   

4. On July 6, 2020, Sarah filed a special motion dismiss pursuant to NRS 41.660 (the 

“Special Motion to Dismiss”).  (Defendant Sarah Janeen Rose’s Special Motion to Dismiss 

Pursuant to NRS 41.660 (Anti-SLAPP), or, in the Alternative, Motion to Dismiss Pursuant to 

NRCP 12(b)(1) and NRCP 12(b)(5), filed on July 6, 2020.) 

5. On August 27, 2020, this Court entered an Order that granted, in part, Sarah’s 

Special Motion to Dismiss pursuant to Nevada’s anti-SLAPP statute (the “Anti-SLAPP Order”).  

(See Order Granting in Part, and Denying in Part, Defendant Sarah Janeen Rose’s Special Motion 

to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP), filed on Aug. 27, 2020.) 

6. This Court found that David’s civil conspiracy claim against Sarah was subject to 

Nevada’s anti-SLAPP statute, but that his breach of contract claim was not.  (See generally id.) 

7. This Court dismissed David’s civil conspiracy pursuant to the anti-SLAPP statute 

because David “failed to demonstrate, with ‘prima facie evidence,’ that he ha[d] a ‘probability of 

prevailing.’”  (Id. at 6:3 – 7:2 (quoting NRS 41.660(3)(c)).) 
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8. Nevada’s anti-SLAPP statute provides that if a court grants a special motion to 

dismiss, the “court shall award reasonable costs and attorney’s fees to the person against whom the 

action was brought . . . .”  NRS 41.670(b) (emphasis added). 

9. California courts in interpreting California’s anti-SLAPP statute1 have found that a 

“party who partially prevails on an anti-SLAPP motion must generally be considered a prevailing 

party unless the results of the motion were so insignificant that the party did not achieve any 

practical benefit from bringing the motion.”  Mann v. Quality Old Time Serv., Inc., 42 Cal. Rptr. 

3d 607, 614 (Cal Ct. App. 2006) (finding defendant was entitled to attorney’s fees under 

California’s anti-SLAPP statute even though special motion to strike was granted only as to one of 

two claims); accord ComputerXpress, Inc. v. Jackson, 93 Cal. App. 4th 993, 1020, 113 Cal. Rptr. 

2d 625, 648-49 (2001) (finding defendant entitled to fees where special motion to strike was only 

granted as to one of five claims). 

10. Further, “an award of fees may include not only the fees incurred with respect to the 

underlying claim, but also the fees incurred in enforcing the right to mandatory fees . . . .” Ketchum 

v. Moses, 17 P.3d 735, 741 (Cal. 2001).  

11. The Court finds that Sarah’s partial success on her Special Motion to Dismiss was 

not “so insignificant that the party did not achieve any practical benefit from bringing the motion,” 

and thus Sarah should be considered the prevailing party.  See Mann, 42 Cal. Rptr. 3d at 614.   

12. Specifically, the Court finds that Sarah’s partial success on her Special Motion 

Dismiss resulted in three substantial benefits: (a) the dismissal of David’s only tort claim; (b) the 

elimination of any basis for David to seek punitive damages against Sarah; and (c) a risk of Sarah 

being found to have committed fraud. 

                                                 
1  The Nevada Supreme Court often relies upon California case law when interpreting Nevada’s 
anti-SLAPP statute.  Id at 756, 219 P.3d at 1283 (“When determining whether Nevada’s anti-SLAPP 
statute falls within this category, we consider California case law because California’s anti-SLAPP 
statute is similar in purpose and language to Nevada’s anti-SLAPP statute.”); Coker v. Sassone, 135 
Nev. 8, 11, 432 P.3d 746, 749 (2019) (“This court has repeatedly recognized the similarities between 
California’s and Nevada’s anti-SLAPP statutes, routinely looking to California courts for guidance 
in this area.”). 
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13. As the Nevada Supreme Court has explained, “in calculating attorney’s fees, the court 

should consider the qualities of the advocate, the character of the work to be done, the work actually 

performed by the lawyer, and the result.”  Hornwood v. Smith’s Food King No. 1, 107 Nev. 80, 87, 

807 P.2d 208, 213 (1991) (citing Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345, 349, 455 P.2d 

31, 33 (1969)).   

14. Further, under Nevada law, attorney’s fees may be awarded to counsel serving in a 

pro bono capacity.  See Miller v. Wilfong, 121 Nev. 619, 622–23, 119 P.3d 727, 730 (2005).   

15. The Court finds that the Motion for Attorney’s Fees, including the exhibits thereto, 

contained sufficient documentation and information concerning the attorney’s fees claimed by Sarah 

and that an award of $15,030.00 attorney’s fees is reasonable.   

16. The Court finds that the award of attorney’s fees is supported by the Brunzell factors.  

Specifically: 

(a) With regard to the first Brunzell factor, the Court finds that Sarah’s counsel is 

qualified, experienced, and competent in handling civil litigation cases.  The Court finds that 

the hourly rate charged by Paul C. Williams is reasonable, and therefore calculates the 

amount of fees to be awarded in favor of Sarah against David with his current rate. 

(b) With regard to the second Brunzell factor, the Court finds that the work 

involved was complex and involved analyzing a great deal of case law concerning Nevada’s 

and California’s anti-SLAPP statutes.   

(c) With regard to the third Brunzell factor, the Court finds that the work actually 

performed by Mr. Williams, as detailed in Exhibit 2 to the Motion for Attorney’s Fees, was 

reasonably incurred.  Further, all of the attorney’s fees awarded are from Mr. Williams, an 

associate at BaileyKennedy, whose hourly rate is substantially lower than that of Dennis 

L. Kennedy, the partner assigned to the matter. 

(d) With regard to the fourth Brunzell factor, the Court finds that Sarah’s counsel 

achieved a successful result.  Sarah successfully obtained a dismissal of David’s civil 

conspiracy-to-defraud claim—David’s only tort claim against Sarah, thus avoiding the 

possibility of punitive damages and a potential finding of fraud. 
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ORDER 

 Based on the foregoing Findings and good cause appearing,  

IT IS HEREBY ORDERED that the Motion for Attorney’s Fees is GRANTED; attorney’s 

fees are awarded to Sarah and against David in the amount of $15,030.00. 

DATED this           day of     , 2020. 
 
 
 
 
        
  THE HONORABLE ELIZABETH GONZALEZ 
 

 
 

Respectfully Submitted By: 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams  

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose 
 
 
 
Approved as to Form and Content By: 
 
LIPSON NEILSON P.C. 
 
By:                               

JOSEPH GARIN 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Attorneys for Defendants McConnell Law Ltd. 
and Regina McConnell Esq. 
 
 
 
 

Approved as to Form and Content By:
 
COHEN | JOHNSON | PARKER | EDWARDS 
 
By: /s/ H. Stan Johnson                   

H. STAN JOHNSON 
RYAN D. JOHNSON 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Attorneys for Plaintiff David John Rose 
 
 

 

26th October
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DISTRICT COURT

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, an individual,

Plaintiff,

vs.

REGINA McCONNELL, ESQ., an individual;
McCONNELL LAW LTD., a Nevada limited
liability company; SHELLY BOOTH
COOLEY, ESQ., an individual; THE COOLEY
LAW FIRM, a Nevada Professional Limited
Liability Company; SARAH JANEEN ROSE,
an individual; DOE INDIVIDUALS I through
X and ROE CORPORATIONS XI through XX,

Defendants.

Case No. A-20-815750-C

Dept. No. XI

NOTICE OF ENTRY OF

ORDER GRANTING DEFENDANT SARAH

JANEEN ROSE’S MOTION FOR

ATTORNEY’S FEES

PLEASE TAKE NOTICE that an Order Granting Defendant Sarah Janeen Rose’s Motion

for Attorney’s Fees was entered in the above-entitled action on October 26, 2020, a true and

/ / /

/ / /

/ / /

/ / /

/ / /

NEOJ (CIV)
DENNIS L. KENNEDY

Nevada Bar No. 1462
PAUL C. WILLIAMS

Nevada Bar No. 12524
BAILEYKENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
PWilliams@BaileyKennedy.com

Attorneys for Defendant Sarah Janeen Rose
in Conjunction with the Legal Aid Center of
Southern Nevada Pro Bono Project

Case Number: A-20-815750-C

Electronically Filed
10/27/2020 4:18 PM
Steven D. Grierson
CLERK OF THE COURT
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correct copy of which is attached hereto.

DATED this 27th day of October, 2020.

BAILEYKENNEDY

By: /s/ Paul C. Williams
DENNIS L. KENNEDY

PAUL C. WILLIAMS

Attorneys for Defendant Sarah Janeen Rose
in Conjunction with the Legal Aid Center of
Southern Nevada Pro Bono Project
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CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEYKENNEDY and that on the 27th day of October,

2020, service of the foregoing was made by mandatory electronic service through the Eighth Judicial

District Court’s electronic filing system and/or by depositing a true and correct copy in the U.S.

Mail, first class postage prepaid, and addressed to the following at their last known address:

H. STAN JOHNSON

RYAN D. JOHNSON

COHEN|JOHNSON|PARKER|EDWARDS
375 East Warm Springs Road, Suite 104
Las Vegas, Nevada 89119

Email: sjohnson@cohenjohnson.com
rjohnson@cohenjohnson.com

Attorneys for Plaintiff
David John Rose

JOSEPH GARIN

LIPSON NEILSON P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89114

Email: jgarin@lipsonneilson.com

Attorneys for Defendants McConnell Law
Ltd. and Regina McConnell Esq.

SHERI THOME

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER
6689 Las Vegas Boulevard, South Suite 200
Las Vegas, Nevada 89119

Email: sheri.thome@wilsonelser.com

Attorneys for Defendants Shelly Booth
Cooley, Esq. and the Cooley Law Firm

/s/ Sharon Murnane
Employee of BAILEYKENNEDY
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 
DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 
ORDER GRANTING DEFENDANT SARAH 

JANEEN ROSE’S MOTION FOR 

ATTORNEY’S FEES 

 

This matter came before the Court, Department XI (the Honorable Elizabeth Gonzalez 

presiding), on October 15, 2020 (in chambers) on Defendant Sarah Janeen Rose’s Motion for 

Attorney’s Fees (hereinafter, the “Motion for Attorney’s Fees”). 

FINDINGS 

The Court, having examined the briefs of the parties, the records and documents on file, 

being fully advised of the premises, and good cause appearing, hereby makes the following 

Findings with regard to the Motion for Attorney’s Fees:   

ORDR (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

XI

Case Number: A-20-815750-C

Electronically Filed
10/26/2020 12:52 PM
Steven D. Grierson
CLERK OF THE COURT
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1. On May 29, 2020, Plaintiff David John Rose (“David”) initiated this action by filing 

a Complaint against Defendant Sarah Janeen Rose (“Sarah”), among others. 

2. David’s Complaint asserted two causes of action against Sarah: civil conspiracy and 

breach of contract.  (Compl. ¶¶ 40-48.) 

3. The Court finds that David’s claim for civil conspiracy, although styled as “Civil 

Conspiracy,” is a civil conspiracy-to-defraud claim.  (Id. ¶ 41 (alleging that Sarah and her counsel 

“acted in concert to intentionally defraud Plaintiff into signing the legally binding Decree of 

Divorce with terms that were not agreed to.”) (emphasis added).)  A civil conspiracy-to-defraud 

claim is a distinct tort under Nevada law to which “an underlying cause of action for fraud is a 

necessary predicate.”  See Jordan v. State ex rel. DMV & Pub. Safety, 121 Nev. 44, 74-75, 110 

P.3d 30, 51 (2005) (emphasis added), overruled on other grounds by Buzz Stew, LLC v. City of N. 

Las Vegas, 124 Nev. 224, 228 n.6, 181 P.3d 670, 672 n.6 (2008); accord Goodwin v. Executive Tr. 

Services, LLC, 680 F. Supp. 2d 1244, 1254 (D. Nev. 2010) (“Under Nevada law, an actionable 

civil conspiracy-to-defraud claim exists when there is (1) a conspiracy agreement; (2) an overt act 

of fraud in furtherance of the conspiracy; and (3) resulting damages to the plaintiff.”).   

4. On July 6, 2020, Sarah filed a special motion dismiss pursuant to NRS 41.660 (the 

“Special Motion to Dismiss”).  (Defendant Sarah Janeen Rose’s Special Motion to Dismiss 

Pursuant to NRS 41.660 (Anti-SLAPP), or, in the Alternative, Motion to Dismiss Pursuant to 

NRCP 12(b)(1) and NRCP 12(b)(5), filed on July 6, 2020.) 

5. On August 27, 2020, this Court entered an Order that granted, in part, Sarah’s 

Special Motion to Dismiss pursuant to Nevada’s anti-SLAPP statute (the “Anti-SLAPP Order”).  

(See Order Granting in Part, and Denying in Part, Defendant Sarah Janeen Rose’s Special Motion 

to Dismiss Pursuant to NRS 41.660 (Anti-SLAPP), filed on Aug. 27, 2020.) 

6. This Court found that David’s civil conspiracy claim against Sarah was subject to 

Nevada’s anti-SLAPP statute, but that his breach of contract claim was not.  (See generally id.) 

7. This Court dismissed David’s civil conspiracy pursuant to the anti-SLAPP statute 

because David “failed to demonstrate, with ‘prima facie evidence,’ that he ha[d] a ‘probability of 

prevailing.’”  (Id. at 6:3 – 7:2 (quoting NRS 41.660(3)(c)).) 
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8. Nevada’s anti-SLAPP statute provides that if a court grants a special motion to 

dismiss, the “court shall award reasonable costs and attorney’s fees to the person against whom the 

action was brought . . . .”  NRS 41.670(b) (emphasis added). 

9. California courts in interpreting California’s anti-SLAPP statute1 have found that a 

“party who partially prevails on an anti-SLAPP motion must generally be considered a prevailing 

party unless the results of the motion were so insignificant that the party did not achieve any 

practical benefit from bringing the motion.”  Mann v. Quality Old Time Serv., Inc., 42 Cal. Rptr. 

3d 607, 614 (Cal Ct. App. 2006) (finding defendant was entitled to attorney’s fees under 

California’s anti-SLAPP statute even though special motion to strike was granted only as to one of 

two claims); accord ComputerXpress, Inc. v. Jackson, 93 Cal. App. 4th 993, 1020, 113 Cal. Rptr. 

2d 625, 648-49 (2001) (finding defendant entitled to fees where special motion to strike was only 

granted as to one of five claims). 

10. Further, “an award of fees may include not only the fees incurred with respect to the 

underlying claim, but also the fees incurred in enforcing the right to mandatory fees . . . .” Ketchum 

v. Moses, 17 P.3d 735, 741 (Cal. 2001).  

11. The Court finds that Sarah’s partial success on her Special Motion to Dismiss was 

not “so insignificant that the party did not achieve any practical benefit from bringing the motion,” 

and thus Sarah should be considered the prevailing party.  See Mann, 42 Cal. Rptr. 3d at 614.   

12. Specifically, the Court finds that Sarah’s partial success on her Special Motion 

Dismiss resulted in three substantial benefits: (a) the dismissal of David’s only tort claim; (b) the 

elimination of any basis for David to seek punitive damages against Sarah; and (c) a risk of Sarah 

being found to have committed fraud. 

                                                 
1  The Nevada Supreme Court often relies upon California case law when interpreting Nevada’s 
anti-SLAPP statute.  Id at 756, 219 P.3d at 1283 (“When determining whether Nevada’s anti-SLAPP 
statute falls within this category, we consider California case law because California’s anti-SLAPP 
statute is similar in purpose and language to Nevada’s anti-SLAPP statute.”); Coker v. Sassone, 135 
Nev. 8, 11, 432 P.3d 746, 749 (2019) (“This court has repeatedly recognized the similarities between 
California’s and Nevada’s anti-SLAPP statutes, routinely looking to California courts for guidance 
in this area.”). 
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13. As the Nevada Supreme Court has explained, “in calculating attorney’s fees, the court 

should consider the qualities of the advocate, the character of the work to be done, the work actually 

performed by the lawyer, and the result.”  Hornwood v. Smith’s Food King No. 1, 107 Nev. 80, 87, 

807 P.2d 208, 213 (1991) (citing Brunzell v. Golden Gate Nat’l Bank, 85 Nev. 345, 349, 455 P.2d 

31, 33 (1969)).   

14. Further, under Nevada law, attorney’s fees may be awarded to counsel serving in a 

pro bono capacity.  See Miller v. Wilfong, 121 Nev. 619, 622–23, 119 P.3d 727, 730 (2005).   

15. The Court finds that the Motion for Attorney’s Fees, including the exhibits thereto, 

contained sufficient documentation and information concerning the attorney’s fees claimed by Sarah 

and that an award of $15,030.00 attorney’s fees is reasonable.   

16. The Court finds that the award of attorney’s fees is supported by the Brunzell factors.  

Specifically: 

(a) With regard to the first Brunzell factor, the Court finds that Sarah’s counsel is 

qualified, experienced, and competent in handling civil litigation cases.  The Court finds that 

the hourly rate charged by Paul C. Williams is reasonable, and therefore calculates the 

amount of fees to be awarded in favor of Sarah against David with his current rate. 

(b) With regard to the second Brunzell factor, the Court finds that the work 

involved was complex and involved analyzing a great deal of case law concerning Nevada’s 

and California’s anti-SLAPP statutes.   

(c) With regard to the third Brunzell factor, the Court finds that the work actually 

performed by Mr. Williams, as detailed in Exhibit 2 to the Motion for Attorney’s Fees, was 

reasonably incurred.  Further, all of the attorney’s fees awarded are from Mr. Williams, an 

associate at BaileyKennedy, whose hourly rate is substantially lower than that of Dennis 

L. Kennedy, the partner assigned to the matter. 

(d) With regard to the fourth Brunzell factor, the Court finds that Sarah’s counsel 

achieved a successful result.  Sarah successfully obtained a dismissal of David’s civil 

conspiracy-to-defraud claim—David’s only tort claim against Sarah, thus avoiding the 

possibility of punitive damages and a potential finding of fraud. 
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ORDER 

 Based on the foregoing Findings and good cause appearing,  

IT IS HEREBY ORDERED that the Motion for Attorney’s Fees is GRANTED; attorney’s 

fees are awarded to Sarah and against David in the amount of $15,030.00. 

DATED this           day of     , 2020. 
 
 
 
 
        
  THE HONORABLE ELIZABETH GONZALEZ 
 

 
 

Respectfully Submitted By: 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams  

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose 
 
 
 
Approved as to Form and Content By: 
 
LIPSON NEILSON P.C. 
 
By:                               

JOSEPH GARIN 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Attorneys for Defendants McConnell Law Ltd. 
and Regina McConnell Esq. 
 
 
 
 

Approved as to Form and Content By:
 
COHEN | JOHNSON | PARKER | EDWARDS 
 
By: /s/ H. Stan Johnson                   

H. STAN JOHNSON 
RYAN D. JOHNSON 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Attorneys for Plaintiff David John Rose 
 
 

 

26th October
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DISTRICT COURT

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, an individual,

Plaintiff,

vs.

REGINA McCONNELL, ESQ., an individual;
McCONNELL LAW LTD., a Nevada limited
liability company; SHELLY BOOTH COOLEY,
ESQ., an individual; THE COOLEY LAW
FIRM, a Nevada Professional Limited Liability
Company; SARAH JANEEN ROSE, an
individual; DOE INDIVIDUALS I through X
and ROE CORPORATIONS XI through XX,

Defendants.

Case No. A-20-815750-C

Dept. No. 11

ORDER:

(1) DENYING DEFENDANT SARAH

JANEEN ROSE’S MOTION TO

DISMISS PURSUANT TO NRCP

12(B)(1) AND NRCP 12(B)(5); AND

(2) STAYING MATTER

This matter came before the Court, Department XI (the Honorable Elizabeth Gonzalez

presiding), on October 29, 2020 on Defendant Sarah Janeen Rose’s Motion to Dismiss Pursuant to

NRCP 12(b)(1) and NRCP 12(b)(5) (hereinafter, the “Motion to Dismiss”).

APPEARANCES

 Kevin M. Johnson on behalf of Plaintiff David John Rose (“David”);

 Paul C. Williams on behalf of Defendant Sarah Janeen Rose (“Sarah”); and

 Joseph P. Garin on behalf of Defendants Regina McConnell Esq. and McConnell

Law Ltd. (the “McConnell Defendants”).

ORDR (CIV)
DENNIS L. KENNEDY

Nevada Bar No. 1462
PAUL C. WILLIAMS

Nevada Bar No. 12524
BAILEYKENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
PWilliams@BaileyKennedy.com

Attorneys for Defendant Sarah Janeen Rose
in Conjunction with the Legal Aid Center of
Southern Nevada Pro Bono Project

XI

Case Number: A-20-815750-C

Electronically Filed
12/10/2020 2:56 AM
Steven D. Grierson
CLERK OF THE COURT
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ORDER

Having examined the briefs of the parties, the records and documents on file, being fully

advised of the premises, and good cause appearing,

IT IS HEREBY ORDERED that the Motion to Dismiss is DENIED without prejudice.

IT IS FURTHER ORDERED that the matter is STAYED pending resolution of the

divorce matter entitled David John Rose v. Sarah Janeen Rose, Case No. D-17-547250-D (the

“Divorce Action”), which is currently pending before the Family Division of the Eighth Judicial

District Court.

IT IS FURTHER ORDERED that a status check is SET for April 30, 2021 (in chambers).

Respectfully Submitted By:

BAILEYKENNEDY

By: /s/ Paul C. Williams
DENNIS L. KENNEDY

PAUL C. WILLIAMS

Attorneys for Defendant Sarah Janeen Rose

Approved as to Form and Content By:

COHEN | JOHNSON | PARKER | EDWARDS

By: /s/ Ryan D. Johnson
H. STAN JOHNSON

RYAN D. JOHNSON

375 East Warm Springs Road, Suite 104
Las Vegas, Nevada 89119

Attorneys for Plaintiff David John Rose

Approved as to Form and Content By:

LIPSON NEILSON P.C.

By: /s/ Joseph Garin
JOSEPH GARIN

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89114

Attorneys for Defendants McConnell Law Ltd.
and Regina McConnell Esq.

Elizabeth Gonzalez, District Court Judge
December 10, 2020
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DISTRICT COURT

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, an individual,

Plaintiff,

vs.

REGINA McCONNELL, ESQ., an individual;
McCONNELL LAW LTD., a Nevada limited
liability company; SHELLY BOOTH COOLEY,
ESQ., an individual; THE COOLEY LAW
FIRM, a Nevada Professional Limited Liability
Company; SARAH JANEEN ROSE, an
individual; DOE INDIVIDUALS I through X
and ROE CORPORATIONS XI through XX,

Defendants.

Case No. A-20-815750-C

Dept. No. XI

NOTICE OF ENTRY OF ORDER:

(1) DENYING DEFENDANT SARAH

JANEEN ROSE’S MOTION TO

DISMISS PURSUANT TO NRCP

12(B)(1) AND NRCP 12(B)(5); AND

(2) STAYING MATTER

PLEASE TAKE NOTICE that an Order: (1) Denying Defendant Sarah Janeen Rose’s Motion

to Dismiss Pursuant to NRCP 12(b)(1) and NRCP 12(b)(5); and (2) Staying Matter was entered in

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

NEOJ (CIV)
DENNIS L. KENNEDY

Nevada Bar No. 1462
PAUL C. WILLIAMS

Nevada Bar No. 12524
BAILEYKENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
PWilliams@BaileyKennedy.com

Attorneys for Defendant Sarah Janeen Rose
in Conjunction with the Legal Aid Center of
Southern Nevada Pro Bono Project

Case Number: A-20-815750-C

Electronically Filed
12/14/2020 3:23 PM
Steven D. Grierson
CLERK OF THE COURT
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the above-entitled action on December 10, 2020, a true and correct copy of which is attached hereto.

DATED this 14th day of December, 2020.

BAILEYKENNEDY

By: /s/ Paul C. Williams
DENNIS L. KENNEDY

PAUL C. WILLIAMS

Attorneys for Defendant Sarah Janeen Rose
in Conjunction with the Legal Aid Center of
Southern Nevada Pro Bono Project
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CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEYKENNEDY and that on the 14th day of

December, 2020, service of the foregoing NOTICE OF ENTRY OF ORDER: (1) DENYING

DEFENDANT SARAH JANEEN ROSE’S MOTION TO DISMISS PURSUANT TO NRCP

12(B)(1) AND NRCP 12(B)(5); AND (2) STAYING MOTION was made by mandatory electronic

service through the Eighth Judicial District Court’s electronic filing system and/or by depositing a

true and correct copy in the U.S. Mail, first class postage prepaid, and addressed to the following at

their last known address:

H. STAN JOHNSON

RYAN D. JOHNSON

COHEN|JOHNSON|PARKER|EDWARDS
375 East Warm Springs Road, Suite 104
Las Vegas, Nevada 89119

Email: sjohnson@cohenjohnson.com
rjohnson@cohenjohnson.com

Attorneys for Plaintiff
David John Rose

JOSEPH GARIN

LIPSON NEILSON P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89114

Email: jgarin@lipsonneilson.com

Attorneys for Defendants McConnell Law
Ltd. and Regina McConnell Esq.

SHERI THOME

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER
6689 Las Vegas Boulevard, South Suite 200
Las Vegas, Nevada 89119

Email: sheri.thome@wilsonelser.com

Attorneys for Defendants Shelly Booth
Cooley, Esq. and the Cooley Law Firm

/s/ Stephanie M. Kishi
Employee of BAILEYKENNEDY

457



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 1 of 2

DISTRICT COURT

CLARK COUNTY, NEVADA

DAVID JOHN ROSE, an individual,

Plaintiff,

vs.

REGINA McCONNELL, ESQ., an individual;
McCONNELL LAW LTD., a Nevada limited
liability company; SHELLY BOOTH COOLEY,
ESQ., an individual; THE COOLEY LAW
FIRM, a Nevada Professional Limited Liability
Company; SARAH JANEEN ROSE, an
individual; DOE INDIVIDUALS I through X
and ROE CORPORATIONS XI through XX,

Defendants.

Case No. A-20-815750-C

Dept. No. 11

ORDER:

(1) DENYING DEFENDANT SARAH

JANEEN ROSE’S MOTION TO

DISMISS PURSUANT TO NRCP

12(B)(1) AND NRCP 12(B)(5); AND

(2) STAYING MATTER

This matter came before the Court, Department XI (the Honorable Elizabeth Gonzalez

presiding), on October 29, 2020 on Defendant Sarah Janeen Rose’s Motion to Dismiss Pursuant to

NRCP 12(b)(1) and NRCP 12(b)(5) (hereinafter, the “Motion to Dismiss”).

APPEARANCES

 Kevin M. Johnson on behalf of Plaintiff David John Rose (“David”);

 Paul C. Williams on behalf of Defendant Sarah Janeen Rose (“Sarah”); and

 Joseph P. Garin on behalf of Defendants Regina McConnell Esq. and McConnell

Law Ltd. (the “McConnell Defendants”).

ORDR (CIV)
DENNIS L. KENNEDY

Nevada Bar No. 1462
PAUL C. WILLIAMS

Nevada Bar No. 12524
BAILEYKENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
PWilliams@BaileyKennedy.com

Attorneys for Defendant Sarah Janeen Rose
in Conjunction with the Legal Aid Center of
Southern Nevada Pro Bono Project

XI

Case Number: A-20-815750-C

Electronically Filed
12/10/2020 2:56 AM
Steven D. Grierson
CLERK OF THE COURT
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ORDER

Having examined the briefs of the parties, the records and documents on file, being fully

advised of the premises, and good cause appearing,

IT IS HEREBY ORDERED that the Motion to Dismiss is DENIED without prejudice.

IT IS FURTHER ORDERED that the matter is STAYED pending resolution of the

divorce matter entitled David John Rose v. Sarah Janeen Rose, Case No. D-17-547250-D (the

“Divorce Action”), which is currently pending before the Family Division of the Eighth Judicial

District Court.

IT IS FURTHER ORDERED that a status check is SET for April 30, 2021 (in chambers).

Respectfully Submitted By:

BAILEYKENNEDY

By: /s/ Paul C. Williams
DENNIS L. KENNEDY

PAUL C. WILLIAMS

Attorneys for Defendant Sarah Janeen Rose

Approved as to Form and Content By:

COHEN | JOHNSON | PARKER | EDWARDS

By: /s/ Ryan D. Johnson
H. STAN JOHNSON

RYAN D. JOHNSON

375 East Warm Springs Road, Suite 104
Las Vegas, Nevada 89119

Attorneys for Plaintiff David John Rose

Approved as to Form and Content By:

LIPSON NEILSON P.C.

By: /s/ Joseph Garin
JOSEPH GARIN

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89114

Attorneys for Defendants McConnell Law Ltd.
and Regina McConnell Esq.

Elizabeth Gonzalez, District Court Judge
December 10, 2020
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DISTRICT COURT 
 

CLARK COUNTY, NEVADA  
 
 
DAVID JOHN ROSE, an individual,
 

Plaintiff, 
 

vs. 
 
REGINA McCONNELL, ESQ., an individual; 
McCONNELL LAW LTD., a Nevada limited 
liability company; SHELLY BOOTH COOLEY, 
ESQ., an individual; THE COOLEY LAW 
FIRM, a Nevada Professional Limited Liability 
Company; SARAH JANEEN ROSE, an 
individual; DOE INDIVIDUALS I through X 
and ROE CORPORATIONS XI through XX, 
 

Defendants. 
 

Case No. A-20-815750-C 

Dept. No. 11 
 
STATUS REPORT 

 

Plaintiff David John Rose (“David”); Defendants The Cooley Law Firm and Shelly Booth 

Cooley (jointly, the “Cooley Parties”); and Defendant Sarah Janeen Rose (“Sarah”) (collectively, the 

“Parties”) hereby submit the following status report pursuant to this Court’s October 29, 2020, 

minute order: 

1. On December 10, 2020, this Court stayed (the “Stay”) this matter “pending resolution 

of the divorce matter entitled David John Rose v. Sarah Janeen Rose, Case No. D-17-547250-D (the 

‘Divorce Action’), which is currently pending before the Family Division of the Eighth Judicial 

District Court.” (See Order, filed Dec. 10, 2020, at 2:5-9.) 

SR (CIV) 
DENNIS L. KENNEDY 
Nevada Bar No. 1462 
PAUL C. WILLIAMS 
Nevada Bar No. 12524 
BAILEYKENNEDY 
8984 Spanish Ridge Avenue 
Las Vegas, Nevada 89148-1302 
Telephone: 702.562.8820 
Facsimile: 702.562.8821 
DKennedy@BaileyKennedy.com 
PWilliams@BaileyKennedy.com 
 
Attorneys for Defendant Sarah Janeen Rose  
in Conjunction with the Legal Aid Center of           
Southern Nevada Pro Bono Project  
 

Case Number: A-20-815750-C

Electronically Filed
4/29/2021 5:07 PM
Steven D. Grierson
CLERK OF THE COURT
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2. The Divorce Action is still pending.  It is contemplated that the issue of David’s 

survivor benefits, among other issues, will be addressed either through a petition for extraordinary 

writ relief or through a new trial. 

3. Accordingly, the Parties respectfully request that the Court continue its Stay and set a 

status check on or after November 1, 2021.  

DATED this 29th day of April, 2021. 

BAILEYKENNEDY 
 
By: /s/ Paul C. Williams           

DENNIS L. KENNEDY 
PAUL C. WILLIAMS 

Attorneys for Defendant Sarah Janeen Rose 
 
 
LIPSON NEILSON P.C. 
 
By: /s/ Joseph Garin                          

JOSEPH GARIN 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Attorneys for Defendants McConnell Law Ltd. 
and Regina McConnell Esq. 
 
 

COHEN | JOHNSON | PARKER | EDWARDS 
 
By: /s/ Ryan D. Johnson             
       H. STAN JOHNSON 
       RYAN D. JOHNSON 

375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Attorneys for Plaintiff David John Rose 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 29th day of April, 

2021, service of the foregoing was made by mandatory electronic service through the Eighth Judicial 

District Court’s electronic filing system and/or by depositing a true and correct copy in the U.S. 

Mail, first class postage prepaid, and addressed to the following at their last known address: 

H. STAN JOHNSON 
RYAN D. JOHNSON 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 

Email: sjohnson@cohenjohnson.com 
rjohnson@cohenjohnson.com 

 
Attorneys for Plaintiff  
David John Rose 

JOSEPH GARIN 
LIPSON NEILSON P.C. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89114 

Email: jgarin@lipsonneilson.com 
 
Attorneys for Defendants McConnell Law 
Ltd. and Regina McConnell Esq. 

SHERI THOME 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER 
6689 Las Vegas Boulevard, South Suite 200 
Las Vegas, Nevada 89119 

Email: sheri.thome@wilsonelser.com 
 
Attorneys for Defendants Shelly Booth 
Cooley, Esq. and the Cooley Law Firm 
 

 
 
       /s/ Sharon Murnane   

  Employee of BAILEYKENNEDY 
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A-20-815750-C 

PRINT DATE: 05/03/2021 Page 1 of 1 Minutes Date: April 30, 2021 

 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Legal Malpractice COURT MINUTES April 30, 2021 
 
A-20-815750-C David Rose, Plaintiff(s) 

vs. 
Regina McConnell, ESQ, Defendant(s) 

 
April 30, 2021 3:00 AM  Status Check: Family Court Proceedings 
 
HEARD BY: Gonzalez, Elizabeth  COURTROOM: Chambers 
 
COURT CLERK: Jacqueline Smith 
 
PARTIES  
PRESENT: 

None. Minute order only – no hearing held. 

 
JOURNAL ENTRIES 

 
- The Court reviewed the final receiver's Status Report, filed 4/29/21. COURT ORDERED, this matter 
is SET for Status Check Re: Stay on 11/5/21 chambers calendar. 
 
11/5/21 (CHAMBERS) Status Check Re: Stay 
 
 
CLERK’S NOTE: A copy of this minute order was distributed via Odyssey File and Serve. / js  (5-3-
21) 
 
 

Case Number: A-20-815750-C

ELECTRONICALLY SERVED
5/3/2021 3:23 PM
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CERTIFICATE OF SERVICE 

I certify that I am an employee of BAILEYKENNEDY and that on the 7th 

day of June, 2021, service of the foregoing was made by electronic service 

through Nevada Supreme Court’s electronic filing system and/or by depositing 

a true and correct copy in the U.S. Mail, first class postage prepaid, and 

addressed to the following at their last known address: 

H. STAN JOHNSON 
RYAN D. JOHNSON 
COHEN|JOHNSON|PARKER|EDWARDS 
375 East Warm Springs Road, Suite 104 
Las Vegas, NV 89119 

Email:  
sjohnson@cohenjohnson.com 
rjohnson@cohenjohnson.com 
 
Attorneys for Respondent 
David John Rose 

 
 
 
    /s/ Sharon Murnane   
An Employee of BAILEYKENNEDY 


