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ADRIANA ESCOBAR 
DISTRICT JUDGE 

DEPARTMENT XIV 

LAS VEGAS, NEVADA 89155 

ORDR 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

TROY MOATS, an individual, 

 Plaintiff(s), 

vs. 

TROY BURGESS, an individual; DOES I 
through X, inclusive and ROE Business 
Entities I through X, inclusive,  

  Defendant(s). 

CASE NO.: A-18-769459-C 
DEPT. NO.: XIV 

ORDER ON DEFENDANT BURGESS’ 
OBJECTION TO THE DISCOVERY 
COMMISSIONER’S REPORT AND 
RECOMMENDATIONS AND 
REQUEST FOR HEARING ON 
ORDER SHORTENING TIME 

Defendant objected to the Discovery Commissioner’s Report and 

Recommendations regarding the scheduled NRCP 35 psychological examination of 

Plaintiff.  Plaintiff timely replied.   

This matter was heard before the Honorable Adriana Escobar on September 

29, 2020, with Thomas E. Winner, Esq. and Caitlin J. Lorelli, Esq. present for 

Defendant Burgess and Adam Ganz, Esq. present for Plaintiff.  In accordance with 

the pleadings on file and all parties having been heard during oral argument, this 

Court sustains Defendant’s objection, and enters the following findings and order: 

BACKGROUND 

Plaintiff alleges a traumatic brain injury in the underlying personal injury action. 

This court compelled an NRCP 35 psychological examination with Lewis M. Etcoff, 

Ph.D., A.B.N. (hereinafter Dr. Etcoff), for October 12, 2020 and October 13, 2020. 

The parties stipulated to 29 parameters for the examination, but disagreed on two: (1) 

whether Plaintiff should be allowed to bring a third-party observer into the 

examination, and (2) whether Plaintiff can require the examination be audio recorded.  
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A hearing on the two outstanding issues was held before the Discovery 

Commissioner on July 31, 2020. The Discovery Commissioner found that NRS 

52.380 controls over NRCP 35 regarding the psychological examination. For that 

reason, the Discovery Commissioner recommended permitting a third-party observer 

and audio recording of the oral examination portion of the NRCP 35 psychological 

examination. In the Discovery Commissioner’s Report and Recommendations, “[t]he 

Discovery Commissioner acknowledged there is a clear conflict between NRS 52.380 

and NRCP 35, and this conflict need be addressed by a higher court, giving 

deference to NRS 52.380 as it affects the substantive right inherent in a physical 

examination.”  

Defendant timely objected, contending NRCP 35, as adopted by the Nevada 

Supreme Court, is in conflict with NRS 52.380, and that under the Nevada 

Constitution and separation of powers doctrine, NRCP 35 should govern. Defendant 

argued that in applying NRCP 35, Plaintiff has failed to show good cause permitting 

the Court, in its discretion, to allow a third-party observer or an audio recording of the 

NRCP 35 psychological examination. Plaintiff contends NRS 52.380 is applicable, 

and under this statute, he is permitted to have a third-party observer and an audio 

recording of the oral portion of the NRCP 35 psychological examination.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Court makes the following findings of fact and conclusions of law: 

Under NRCP 35, once the court has ordered an NRCP 35 examination, “[o]n 

request of a party or the examiner, the court may, for good cause shown, require as 

a condition of the examination that the examination be audio recorded.” NRCP 

35(a)(3) (emphasis added). Additionally, “[t]he party against whom an examination is 

sought may request as a condition of the examination to have an observer present at 

the examination.” NRCP 35(a)(4). However, “[t]he party may not have any observer 

present for a neuropsychological, psychological, or psychiatric examination, unless 

4
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the court orders otherwise for good cause shown.” NRCP 35(a)(4)(B) (emphasis 

added).  

In contrast, NRS 52.380(1) provides that “[a]n observer may attend an 

examination but shall not participate in or disrupt the examination.”  There are no 

requirements that good cause exist before an observer is permitted under NRS 

52.380.  

NRS 2.120 recognizes that the Nevada Supreme Court is responsible for 

adopting rules for civil practice.  Specifically, the Nevada Supreme Court “shall 

regulate original and appellate civil practice and procedure, including, without 

limitation, pleadings, motions, writs, notices and forms of process, in judicial 

proceedings in all courts of the State, for the purpose of simplifying the same and of 

promoting the speedy determination of litigation upon its merit.” NRS 2.120(2).  

Additionally, “[t]he judiciary is entrusted with ‘rule-making and other incidental 

powers reasonable and necessary to carry out the duties required for the 

administration of justice’ and ‘to economically and fairly manage litigation.’” Berkson 

v. LePome, 126 Nev. 492, 499 (2010) (citations omitted). The legislature may not

enact a procedural statute that conflicts with a pre-existing procedural rule, without 

violating the doctrine of separation of powers, and such a statute is of no effect.  Id.; 

State v. Connery, 99 Nev. 342, 345 (1983). 

Here, the Court notes that NRCP 35 is a procedural rule. And although the 

Legislature may not enact a procedural statute that conflicts with a preexisting 

procedural rule, NRS 52.380 is procedural in nature. As set forth above, the Nevada 

Supreme Court has the independent ability to draft and promulgate its own 

procedural rules and has enacted a comprehensive set of rules dealing with 

discovery, as set forth in the Nevada Rules of Civil Procedure, which includes NRCP 

35. Thus, in accordance with the Nevada Constitution and separation of powers

doctrine, the Court finds that NRCP 35 is controlling on the issue of whether a third-
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party observer and/or an audio recording is permissible during an NRCP 35 

psychological examination. The Court further finds that NRS 52.380 is procedural and 

does not affect a substantive right as the Discovery Commissioner contends.  

Persuasive authority also supports this Court’s ruling that NRS 52.380 does 

not apply over NRCP 35 in governing an NRCP 35 psychological examination.  

Freteluco v. Smith’s Food and Drug Centers, Inc., Case No. 2: 19-cv-00759-JCM-

EJY, 2020 WL 3504456 (D. Nev. June 29, 2020), presented a similar issue.  In 

Freteluco, the district court ordered a neuropsychological examination of the plaintiff 

pursuant to FRCP 35.1 Id. at *1. Pursuant to NRS 52.380, the plaintiff sought to 

record the examination and also have an observer present. Id. The issue was 

whether NRS 52.380 controlled over FRCP 35 to govern the examination. Id. at *2. 

While NRS 52.380 permits the attendance of an observer, under FRCP 35, the 

method of the examination is within the district court’s discretion. The district court 

acknowledged that federal courts have adopted the majority rule that excludes third 

parties from observing medical and psychiatric examinations unless good cause 

exists. Id. at *4. Because federal courts sitting in diversity must apply the substantive 

law of the forum state and federal procedural law, the district court applied the Erie 

Doctrine to determine whether NRS 52.380 was substantive such that it controlled 

the issue of permitting an observer and audio recording.  Id. at *3. The Freteluco 

Court determined that NRS 52.380 was procedural in nature, and thus, FRCP 35 

governed. Id. at *3-4.  

In finding that NRCP 35 controls, this Court further finds that Plaintiff has failed 

to establish good cause to permit the presence of a third-party observer or an audio 

recording of the upcoming NRCP 35 examination. Plaintiff’s fear of altered test results 

in this case, based on his belief that other examiners in separate cases may have 

1The Court acknowledges that NRCP 35 does not mirror FRCP 35, but notes that these 
differences have no impact on the persuasive value of Freteluco. 
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altered examination results, is not sufficient cause to permit a third-party observer or 

an audio recording of the examination under the facts in this case. Specifically, there 

is no indication that Plaintiff’s fear is justified as to Dr. Etcoff. This Court further finds 

that Plaintiff’s claims of social anxiety and nervousness, as presented to this Court, is 

not sufficient cause. Plaintiff has provided no legal authority or persuasive support for 

his contention that anxiety and nervousness constitutes good cause. Regardless, the 

Court does not find, based on the argument and pleadings before it, that anxiety and 

nervousness establishes good cause for the presence of an observer or audio 

recording.  

It is important to note that there are concerns at this time for abiding by social 

distancing requirements amidst the Covid-19 pandemic and the limited space 

available to Dr. Etcoff in his office to perform his psychological/neuropsychological 

examinations.  

ORDER 

The Court, having reviewed the Discovery Commissioner’s Report and 

Recommendations entered on September 8, 2020, and, after reviewing Defendant’s 

objections thereto, as well as the Plaintiff’s reply, in accordance with the pleadings 

and the arguments of counsel, and good cause appearing, IT IS HEREBY 

ORDERED the objection is SUSTAINED and the Court orders as follows:  

IT IS FURTHER ORDERED that NRCP 35, and not NRS 52.380, governs 

whether a third-party observer and/or an audio recording of an NRCP 35 

psychological and/or neuropsychological examination is permitted.  

IT IS FURTHER ORDERED that Plaintiff is compelled to appear for the NRCP 

35 psychological and/or neuropsychological examination with Dr. Etcoff on October 

12, 2020 and October 13, 2020 as previously scheduled, and as the court previously 

compelled. 

7



6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ADRIANA ESCOBAR 
DISTRICT JUDGE 

DEPARTMENT XIV 

LAS VEGAS, NEVADA 89155 

IT IS FURTHER ORDERED that Plaintiff may not have a third-party observer 

present at the NRCP 35 psychological and/or neuropsychological examination with 

Dr. Etcoff on October 12, 2020 and October 13, 2020. 

IT IS FURTHER ORDERED that Plaintiff may not audio record the NRCP 35 

psychological and/or neuropsychological examination with Dr. Etcoff on October 12, 

2020 and October 13, 2020. 

IT IS SO ORDERED. 

ADRIANA ESCOBAR 
DISTRICT COURT JUDGE 

A-18-789459-C
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DISTRICT COURT
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CASE NO: A-18-769459-CTroy Moats, Plaintiff(s)

vs.

Troy Burgess, Defendant(s)

DEPT. NO.  Department 14
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Matt Pfau matt@mattpfaulaw.com

Ronald Pehr rpehr@geico.com

James Smith jamessmith@aol.com

Stella Taylor stella@mattpfaulaw.com

AWS E-Services eservices@winnerfirm.com

Caitlin Lorelli clorelli@winnerfirm.com
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Colette Thorne cthorne@winnerfirm.com

Thomas Winner twinner@winnerfirm.com
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H&P Law efile@courtroomproven.com
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