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1 KAREN A. PETERSON, ESQ. 
Nevada State Bar No. 366 

2 JUSTIN TOWNSEND, ESQ. 
Nevada State Bar No. 12293 

3 ALLISON MacKENZIE, LTD. 
402 North Division Street 

4 Carson City, NV 89703 
Telephone: (775) 687-0202 

5 Email: kpeterson@allisonmackenzie.com 
Email: jtownsend@allisonmackenzie.com 
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR CARSON CITY 

11 
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THE HONORABLE JAMES SETTELMEYER, 
THE HONORABLE JOE HARDY, 
THE HONORABLE HEIDI GANSERT, 
THE HONORABLE SCOTT HAMMOND, 
THE HONORABLE PETE GOICOECHEA, 
THE HONORABLE BEN KIECK.REFER, 
THE HONORABLE IRA HANSEN, and 
THE HONORABLE KEITH PICKARD, 
in their official capacities as members of the 
Senate of the State of Nevada and individually; 
GREAT BASIN ENGINEERING 
CONTRACTORS, LLC, a Nevada limited 
liability company; GOODFELLOW 
CORPORATION, a Utah corporation qualified 
to do business in the State of Nevada; 
KIMMIE CANDY COMPANY, a Nevada 
corporation; KEYSTONE CORP., a Nevada 
nonprofit corporation; NATIONAL FEDERATION 
OF INDEPENDENT BUSINESS, a California 
nonprofit corporation qualified to do business 
in the State of Nevada; NEV ADA FRANCHISED 
AUTO DEALERS ASSOCIATION, a Nevada 
nonprofit corporation; NEV ADA TRUCKING 
ASSOCIATION, INC., a Nevada nonprofit 
corporation; and RETAIL ASSOCIATION 
OF NEVADA, a Nevada nonprofit corporation, 

Plaintiffs, 

vs. 
27 Ill 

28 Ill 

1 

Case No: 19 OC 00127 lB 

Dept. No: I 
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STATE OF NEV ADA ex rel. THE 
HONORABLE NICOLE CANNIZZARO, 
in her official capacity as Senate Majority 
Leader; THE HONORABLE KATE 
MARSHALL, in her official capacity as 
President of the Senate; CLAIRE J. CLIFT, 
in her official capacity as Secretary of 
the Senate; THE HONORABLE STEVE 
SISOLAK, in his official capacity as 
Governor of the State of Nevada; NEVADA 
DEPARTMENT OF TAXATION; 
NEV ADA DEPARTMENT OF MOTOR 
VEHICLES; and DOES I-X, inclusive, 

Defendants. 

PLAINTIFFS' OPPOSITION TO DEFENDANTS' MOTION TO DISMISS 
OR, IN THE ALTERNATIVE, PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 

Plaintiffs, by and through their attorneys, ALLISON MacKENZIE, LTD., file this Opposition 

to the Motion to Dismiss of Defendants, STATE OF NEVADA ex rel., THE HONORABLE KATE 

MARSHALL, in her official capacity as President of the Senate; THE HONORABLE STEVE 

SISOLAK, in his official capacity as Governor of the State of Nevada; NEVADA DEPARTMENT 

OF TAXATION; and NEVADA DEPARTMENT OF MOTOR VEHICLES, ("Executive 

Defendants") pursuant to Rule 12 of the Nevada Rules of Civil Procedure ("NRCP"), and Plaintiffs 

additionally as an alternative, pursuant to First Judicial District Rule 19(4) file this Motion for 

Summary Judgment in favor of Plaintiffs pursuant to NRCP 56. This Opposition to Motion to Dismiss 

and this Motion for Summary Judgment are made and based upon the following Memorandum of 

Points and Authorities, the attached exhibits, and all other papers and pleadings on file in this matter. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

Executive Defendants seek dismissal of Plaintiffs' First Amended Complaint based on an 

NRCP 12(b)(5) standard. Executive Defendants then proceed to argue the case should be dispensed 

of as if it were a summary judgment motion. Executive Defendants do not apply the proper legal 

standard for arguing that Plaintiffs' First Amended Complaint should be dismissed. Rather, Executive 

2 
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1 Defendants request that the Court "award summary judgment because the passage of Senate Bill 542 

2 and Senate Bill 551 comply with Article IV, Section 18(2) of the Nevada Constitution." Rather than 

3 claiming that Plaintiffs have failed to state a viable claim or have somehow named improper parties, 

4 Executive Defendants have simply asserted a substantive legal argument on the underlying 

5 Constitutional claims being made by the Plaintiffs. Having failed to argue the proper legal standard 

6 for a Motion to Dismiss, Executive Defendants' Motion to Dismiss should be denied. 

7 Executive Defendants argue that Plaintiffs are not entitled to relief because 1) the statutes 

8 comply with Nev. Const. Art 4, § 18(2) of the Nevada Constitution; 2) the bills did not create, generate, 

9 or increase public revenue; and 3) the supermajority provision of the Nevada Constitution should be 

10 "interpreted narrowly to apply to 'new taxes."' 

11 Executive Defendants submitted documents outside of the pleadings and therefore, its Motion 

°' 00 12 must be treated as a Motion for Summary Judgment under NRCP 56. NRCP 12(d); see also Kopicko 
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v. Young, 114 Nev. 1333, 1335-36, 971 P.3d 789, 790 (1998). NRCP 12(d) provides, further, that, in 

such circumstances, "[a]ll parties must be given a reasonable opportunity to present all the material 

that is pertinent to the motion." Therefore, Plaintiffs oppose the Motion to Dismiss and, alternatively, 

make this cross-motion for summary judgment. 

II. 

LEGAL STANDARD 

NRCP 12(b )( 5) provides that a party may assert the defense that a party failed "to state a claim 
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20 upon which relief can be granted" by motion. A motion made pursuant to NRCP 12(b)(5) tests the 
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21 legal sufficiency of the claims set out against the moving party and a complaint "should be dismissed 

22 for failure to state a claim only if it appears beyond a doubt that plaintiff could prove no set of facts 

23 which, if true, would entitle plaintiff to relief." Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 

24 224, 229, 181 P.3d 670, 672 (2008). Moreover, the Court in considering a motion to dismiss "must 

25 draw every fair inference in favor of the non-moving party, as to a motion to dismiss for failure to 

26 state a claim." Blaclgack Bonding v. City of Las Vegas Municipal Court, 116 Nev. 1213, 1217, 14 

27 P.3d 1275, 1279 (2000). 

28 

3 



1 A court may consider matters outside of the pleadings on a NRCP 12(b)(5) motion if they are 

2 matters of public record, orders, items present in the record of the case, and any exhibits attached to 

3 the complaint when ruling on a motion to dismiss. Breliant v. Preferred Equities Corp., 109 Nev. 842, 

4 847, 858 P.2d 1258, 1261 (1993). However, "if, on a motion for judgment on the pleadings, matters 

5 outside the pleadings are presented to and not excluded by the court, [a motion to dismiss under NRCP 

6 12(b)(5)] shall be treated as one for summary judgment and disposed of as provided in Rule 56." 

7 Kopicko v. Young, 114 Nev. 1333, 1335-36, 971 P.3d 789, 790 (1998) (internal quotations omitted); 

8 

9 

10 

11 

23 

NRCP 12(d). 

A motion for summary judgment can be made "if there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a matter oflaw." NRCP 56(a). A dispute with regard 

to facts will be considered genuine when "the evidence is such that a rational trier of fact could return 

a verdict for the nonmoving party." Wood v. Safeway, Inc. 121 Nev. 724, 731, 121P.3d1026, 1031 

(2005). When reviewing a motion for summary judgment, the Court must view "the evidence, and 

any reasonable inferences drawn from it. .. in a light most favorable to the nonmoving party." Id. at 

729, 1029. 

III. 

BACKGROUND 

A. History of Two-Thirds Majority Requirement. 

The Nevada Constitution plainly states, in pertinent part, 

... an affirmative vote of not fewer than two-thirds of the members 
elected to each House is necessary to pass a bill or joint resolution 
which creates, generates, or increases any public revenue in any 
form, including but not limited to taxes, fees, assessments and rates, 
or changes in the computation bases for taxes, fees, assessments and 
rates. 

24 Nev. Const. art. 4 § 18(2) 

25 The voters of Nevada approved this amendment via ballot initiative during the 1994 and 1996 

26 general elections. In 1994, the ballot initiative was presented as Ballot Question No. 11. A copy of 

27 the 1994 ballot question is attached hereto as Exhibit "1" and incorporated by this reference as if fully 

28 set forth herein. In the 1994 arguments for passage, the initiative provides, "This [measure] could 

4 
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1 limit increases in taxes, fees, assessments and assessment rates." The ballot initiative passed by a large 

2 margin with 283,889 "yes" votes and 79,520 "no" votes. In 1996, the ballot initiative was again 

3 presented as Ballot Question No. 11. A copy of the 1996 ballot question is attached hereto as Exhibit 

4 "2" and incorporated by this reference as if fully set forth herein. The arguments for and against 

5 remained the same. Again, the measure passed by a large margin of301,382 "yes" votes and 125, 969 

6 "no" votes. While there was a previous initiative to put this measure on the ballot by Assemblyman 

7 Jim Gibbons, (later Governor), known as Assembly Joint Resolution (AJR) 21 of the 671h (1993) 

8 Legislative Session, and he did testify regarding this initiative, it ultimately failed to pass the 

9 Legislature and was put on the ballot by petition the following year. A copy of AJR 21 of the 671h 

10 (1993) Legislative Session is attached hereto as Exhibit "3" and incorporated by this reference as if 

fully set forth herein. 

B. Relevant History of Pertinent Modified Business Tax Provisions. 

A portion of Senate Bill (SB) 483 of the 781h (2015) Legislative Session amended NRS 360.203 

to provide a mechanism by which the Department of Taxation computed the combined revenue from 

the taxes imposed by the Payroll Tax under NRS 363A and Modified Business Tax (MBT) under NRS 

363B. Thereafter, NRS.360.203(2) provided, 

"<!" 22 

The Department shall determine the rate at which the taxes imposed 
pursuant to NRS 363A.130 and 363B.110, in combination with the 
revenue from the commerce tax imposed by chapter 363C ofNRS, 
would have generated a combined revenue of 4 percent more than 
the amount anticipated. In making the determination required by 
this subsection, the Department shall reduce the rate of the taxes 
imposed pursuant to NRS 363A.130 and 363B.110 in the proportion 
that the actual amount collected from each tax for the preceding 
fiscal year bears to the total combined amount collected from both 
taxes for the preceding year. 

23 

24 

25 

[Emphasis added]. A copy of the enrolled version of Senate Bill 483 is attached hereto as Exhibit 

"4" and incorporated by this reference as if fully set forth herein. NRS 360.203(2) required the 

26 Department of Taxation to reduce the rate of certain taxes imposed pursuant to provisions of NRS 

27 363A.130 and NRS 363B.110. Senate Bill 483 passed with the required two-thirds constitutional 

28 majority-under Nev. Const. art. 4, §18(2). Senate Bill 551 of the 801h (2019) Legislative Session 

5 



1 repealed NRS 360.203 in its entirety and thus, changed the computation base for the MBT as 

2 previously adopted by the two-thirds constitutional majority in 2015 by SB 483. The tax rates imposed 

3 underNRS 363A.130 and NRS 363B.l 10 that were required to be reduced by Senate Bill 483 in2015 

4 under NRS 360.203 will not be reduced as required by the 2015 law. This will increase public revenue 

5 from what it otherwise would have been and plainly "generates" public revenue. 

6 In a June 2, 2019 Senate Finance Committee hearing on SB 551, Defendant Senate Majority 

7 Leader Nicole Cannizzaro submitted proposed amendment No. 6101 to the bill and stated, "This bill, 

8 although it is not reflected in Proposed Amendment No. 6101, will be stamped with a two-thirds 

9 majority requirement." Hearing on SB 551 Before the Nevada Senate Committee on Finance, 80th 

10 

11 

21 

Session (2019) (Statement of Senate Majority Leader Nicole Cannizzaro). A copy of the relevant 

portion of the minutes are attached as Exhibit "5" and incorporated by this reference as if fully set 

forth herein. 

Thereafter, SB 551 was first considered and brought to a vote in the Nevada Senate pursuant 

to the required two-thirds constitutional majority. However, when the measure failed to gamer the 

required two-thirds constitutional majority on the Senate floor, the provision requiring the 

supermajority of votes was summarily removed from the bill. Senate Bill 551 was then reconsidered 

on the Senate floor and passed with a simple majority of votes, with 13 Senators voting for the measure 

and 8 Senators voting against the measure. Copies of the recorded first vote and final passage count 

from the Nevada State Legislature's website showing the bill did not pass by a constitutional two

thirds majority initially and final passage count indicating that the bill received a "constitutional 

majority" are attached hereto as Exhibit "6" and incorporated by this reference as if fully set forth 

22 herein. Exhibit "6" shows two identical votes (13 ayes and 8 nays) on the same day on the same bill, 

23 with the first vote not being sufficient to approve the bill, but the second vote being recognized as 

24 meeting the standard for passage. 

25 C. History of DMV Technology Fee. 

26 Senate Bill 502 of the 73th (2015) Legislative Session amended NRS 481.064 to provide that 

27 the "Department shall add a nonrefundable technology fee of $1 to the existing fee for any transaction 

28 performed by the Department for which the fee is charged." A copy of SB 502 is attached hereto as 

6 










































































































































































































































































































































































































































































































