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1 STATE OF NEVADA ex reL THE 
HONORABLE NICOLE CANNIZZARO, 
in her official capacity as Senate Majority 
Leader; THE HONORABLE KATE 
MARSHALL, in her official capacity as 
President of the Senate; CLAIRE J. CLIFT, 
in her official capacity as Secretary of 
the Senate; THE HONORABLE STEVE 
SISOLAK, in his official capacity as 
Governor of the State of Nevada; NEVADA 
DEPARTMENT OF TAXATION; 
NEVADA DEPARTMENT OF MOTOR 
VEHICLES; and DOES I-X, inclusive,

Defendants.
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PLAINTIFFS’ REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT; AND 
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Plaintiffs, by and through their attorneys, ALLISON MacKENZIE, LTD., submit their Reply 

in Support of their Motion for Summary Judgment; and their Opposition to Counter-Motion for 

Summary Judgment filed by Defendants State of Nevada ex rel. The Honorable Nicole Cannizzaro, 

Claire J. Clift, and Defendant-Intervenor The Legislature of the State of Nevada (“Legislative 

Defendants”) as follows:

Introduction.

Legislative Defendants contend the Nevada Constitution’s two-thirds majority requirement does 

not apply to a bill which extends, revises or eliminates until a later date, a future decrease or expiration 

of existing state taxes, when that future decrease or expiration is not legally operative and binding yet 

because such a bill does not change but maintains the existing computation bases currently in effect for 

the existing state taxes. The Legislative Defendants contend because the Legislature passed Senate Bill 

(“SB”) 542 and SB 551 in 2019 with Legislative Counsel’s opinion interpreting the tv\o-thirds 

requirements which Legislative Counsel contends was a reasonable construction, the Legislature is
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entitled to deference in its “counseled selection” of this interpretation. See Legislative Defendants' 

Opposition to Plaintiffs’ Motion for Summary Judgment and Counter-Motion for Summary Judgment 

(“Opposition and Counter Motion”) at 5. The Court should reject Legislative Defendants’ arguments 

for numerous reasons. First, Legislative Defendants’ interpretation is not based upon the plain and 

ordinary language of Article 4, Section 18(2) of the Nevada Constitution, giving the words in the 

constitutional provision their plain and ordinary meaning with reference to SB 542 and SB 551. In 

addition, Legislative Defendants’ position does not give effect to the intent of the drafters and voters of 

the ballot initiative with an interpretation of Article 4, Section 18(2) of the Nevada Constitution that best 

captures their objective. Instead, Legislative Defendants’ construction frustrates the intent and purpose 

of Article 4, Section 18(2) of the Nevada Constitution by artificially creating a loophole to the 

applicability of the two-thirds mandate the drafters and voters did not put in the constitutional language 

and would have never envisioned. Finally, the argument that Legislative Counsel’s opinion was a 

reasonable construction of the constitutional provision and therefore, the Legislature’s selection of that 

interpretation is entitled to deference is not grounded in fact or history. Accordingly, the Court should 

not apply the deference rule based upon the undisputed constitutional irregularities that occurred in the 

two votes on SB 551 on June 3, 2019 and the long standing position of Legislative Counsel from 1997 

until 2019 that a bill extending a sunset provision of a statute requires a two-thirds majority vote under 

Article 4, Section 18(2) of the Nevada Constitution.

Rules of Constitutional Construction and Limits on Legislative Authority.
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PH 20 The Nevada Supreme Court in Nevada Mining Ass'n v. Erdoes, 117 Nev. 531, 53 8,26 P.3d 753, 

757 (2001) summarized the rules of constitutional construction. The Court noted when construing 

constitutional provisions, it uses the same rules of construction used to interpret statutes. Id. citing 

Rogers v. Heller, 117 Nev. 169, 176 n. 17, 18 P.3d 1034, 1038 n. 17 (2001). A court’s primaiy task is 

to ascertain the intent of those who enacted the constitutional provision and to adopt an interpretation 

that best captures their objective. Id. citing McKay v. Bd. of Supervisors, 102 Nev. 644, 648, 730 P.2d 

438, 441 (1986); State v. Glenn, 18 Nev. 34, 42, 1 P. 186, 189 (1883). A court must give words their 

plain meaning unless doing so would violate the spirit of the provision. McKay. 102 Nev. at 648, 730 

P.2d at 442.
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To determine a constitutional provision’s meaning, a court turns to the language and gives that 

language its plain effect. Miller v. Burk, 124 Nev. 579, 590-91, 188 P.3d 1112, 1119-20 (2008). If the 

language is ambiguous, the court may look to the provision’s histoiy, public policy, and reason to 

determine what voters intended. However, when the language of the constitutional provision is clear on 

its face, the court will not go beyond the language in determining the voter’s intent or to create an 

ambiguity when none exists. Id. Whatever meaning is attributed to a constitutional provision may not 

violate the spirit of that provision. Id.

The Nevada Supreme Court has also commented on the authority of the Legislature vis-a vis the 

Nevada Constitution. In City of Fernley v. State, Dep't of Tax, 132 Nev. 32,41-^12, 366 P.3d 699, 706 

(2016), the Court noted:

1

2

3

4

5

6

7

8
CN 9O
ON
oo 10
z ”

, on es ii
. C N ^

£ S J? g 12
-1 u t £H NO js | 13

S O (N = 14 

2 Q ° | 15
O- oo —

O O ' to 1 h
23 £! JC £J ,D
■i «
< § b'< 17

o a
18

Q uj
er <U
C H

The Legislature has considerable law-making authority, but it is not unlimited. Clean 
Water Coal, 127 Nev. at 309, 255 P.3d at 253 (interpreting the constitutionality of 
legislation under Nev. Const, art. 4, §§ 20-21); We the People Nev. ex rel. Angle v. 
Miller, 124 Nev. 874, 890 n. 55, 192 P.3d 1166, 1177 n. 55 (2008). “The Nevada 
Constitution is the ‘supreme law of the state,’ which ‘control[s] over any conflicting
statutory provisions.’ ” Thomas v. Nev. Yellow Cab Corp.,----Nev.----- , 327 P.3d 518,
521 (2014) (quoting C/eaH Water Coal., 127 Nev. at 309, 255 P.3d at 253). “It is 
fundamental to our federal, constitutional system of government that a state legislature 
‘has not the power to enact any law conflicting with the federal constitution, the laws of
congress, or the constitution of its particular State.’” Thomas,---- Nev. at
at 520-21 (quoting Sto/e v. Rhodes, 3 Nev. 240, 250 (1867)).............
construed to accord with constitutions, not vice versa.” Thomas,---- Nev. at-------, 327
P.3d at 521. “If the Legislature could change the Constitution by ordinary enactment, no 
longer would the Constitution be superior paramount law, unchangeable by ordinary 
means. It would be on a level with ordinary legislative acts, and, like other acts, alterable 
when the legislature shall please to alter it.” Id. at 522 (internal quotations omitted). 
Therefore, “the principle of constitutional supremacy prevents the Nevada Legislature 
from creating exceptions to the rights and privileges protected by Nevada's 
Constitution.” Id.

—, 327P.3d 
“Statutes are
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21 Id., 132 Nev. at 41-42,366 P.3d at 706.

In Thomas v. Nevada Yellow Cab Corp., 130 Nev. 484, 489-90, 327 P.3d 518, 521-22 (2014), 

the Court further stated with regard to ballot initiatives approved by the voters:
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24 Moreover, our recent precedents have established that we consider first and foremost the 
original public understanding of constitutional provisions, not some abstract purpose 
underlying them. “The goal of constitutional interpretation is ‘to determine the public 
understanding of a legal text’ leading up to and ‘in the period after its enactment or
ratification.’ ” Waymire, 126 Nev. at------, 235 P.3d at 608-09 (quoting 6 Ronald D.
Rotunda & John E. Nowak, Treatise on Constitutional Law § 23.32 (4th ed.2008 & 
Supp.2010)). To seek the intern of the provision’s drafters or to attempt to aggregate the 
intentions of Nevada’s voters into some abstract general purpose underlying the 
Amendment, contrary to the intent expressed by the provision’s clear textual meaning, is
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not the proper way to perform constitutional interpretation. See generally District of 
Columbia v. Heller, 554 U.S. 570, 128 S.Ct. 2783,171 L.Ed.2d 637 (2008) (interpreting 
the Second Amendment by seeking the original public understanding of the text, with 
majority and dissent disagreeing on content of public understanding). “The issue ought 
to be not what the legislature,” or, in this case, the voting public, “meant to say, but what 
it succeeded in saying.” Lon L. Fuller, Anatomy of the Law 18 (Greenwood Press 1976).

Courts should give effect to the words actually used in a constitutional provision and should

neither delete words used nor insert words not used in the relevant language during the statutory

construction process. The Courts lack authority to add words that the drafters themselves left out and

the rules of construction compel the Court read the provision as written without expanding, inserting, or

deleting words. Midrex Technologies, Inc. v. N.C. Department of Revenue, 794 S.E. 2d 785, 792 (N.C.

2016) (Courts should give effect to the words actually used in a statute and should neither delete words

used nor insert words not used in the relevant statutory language during the statutory construction

process.).
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Article 4, Section 18(2) of the Nevada Constitution provides:

Except as otherwise provided in subsection 3, an affirmative vote of not fewer than two- 
thirds of the members elected to each House is necessary to pass a bill or joint resolution 
which creates, generates, or increases any public revenue in any form, including but not 
limited to taxes, fees, assessments and rates, or changes in the computation bases for taxes, 
fees, assessments and rates.

There are two types of bills subject to the two-thirds constitutional provision: a bill which creates, 

generates, or increases any public revenue in any form such as taxes, fees, assessments and rates or a 

bill which creates, generates, or increases any public revenue by making changes in the computation 

bases for taxes, fees, assessments and rates.
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22 A. SB 542.

SB 542 of the 80th (2019) Legislative Session extended the imposition of the DMV technology 

fee. A true and correct copy of SB 542 (as enrolled) of the 80th (2019) Legislative Session is provided 

as Exhibit 1.’ The first page of the bill states:

Existing law requires the Department of Motor Vehicles to impose a nonrefundable 
technology fee of $1 to the existing fee for any transaction performed by the Department 
for which a fee is charged. The Lechnologj' fee must be used to pay the expenses
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associated with implementing, upgrading and maintaining the platform of information 
technology used by the Department. (NRS 481.064) Under existing law, the requirement 
to impose this fee is set to expire on June 30, 2020. Section 1 of this bill extends the 
imposition of this fee until June 30, 2022.

Exhibit \, Legislative Counsel's Digest, SB 542,2019 Nev. Stat., ch. 400, §1 at 2502. SB 542 amended 

Section 7 of Chapter 394, Statutes of Nevada 2015. SB 542 retained the effective and operative date of 

the Act - - July 1,2015. The 2015 Act was clearly operative because the DMV had been imposing and 

collecting the fee since July 1, 2015.

The purpose of SB 542 was to generate public revenue from DMV fees for two more years as 

stated by the Director of the Department of Motor Vehicles and contained in the materials at the hearings 

on SB 542. The Director of the Department of Motor Vehicles testified the DMV collects about $7 

million a year from the fee. Minutes of the Senate Committee on Finance, 80th Session, May 22, 2019 

at 27. It was noted in the Minutes of the Senate Committee on Finance on May 25, 2019 when the bill 

was voted on in committee: “The DMV estimated technology fee revenue collections would total $6.9 

million in each year of the upcoming biennium.” Minutes of the Senate Committee on Finance, SO1'1 

Session, May 25,2019 at 27. True and correct copies of the relevant excerpts from the Senate Committee 

on Finance are provided as Exhibit 2.

As SB 542 plainly states, it extends the imposition of the DMV technology fee for two more 

years. It is a bill which generates public revenue by fees. Legislative Defendants state the common 

dictionary meaning of the term “generate” is to “bring into existence” or “produce”. Opposition and 

Counter Motion at 20. SB 542 produces public revenue by fees or brings into existence public revenue 

by fees. If SB 542 was not deemed passed, there would be no revenue from the DMV technology fee 

after June 30, 2020 - in other words, that revenue would not exist. Thus, the bill, if deemed passed, 

clearly brings into existence or produces revenue between June 30, 2020 and June 30, 2022.

There is nothing in Article 4, Section 18(2) which states the two-thirds majority requirement is 

not required or applied to bills which extend until a later date or revise or eliminate a future decrease in 

or future expiration of existing state taxes when the future decrease or expiration is not legally operative 

and binding yet. None of the words used by Legislative Defendants to support their interpretation are 

in the constitutional provision. “Extend”, “later date”, “revise”, “eliminate”, “future decrease”, “future 

expiration”, “existing state taxes”, “operative” or “binding” are not found in Article 4, Section 18(2).
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Legislative Defendants’ construction requires that the Court ignore the plain and ordinary words of the 

constitutional provision and insert words into the constitutional provision, which are not there, under the 

guise of construction. Midrex Technologies, Inc. v. N.C. Department of Revenue, 794 S.E. 2d 785, 792 

(N.C. 2016). This is against the rules of constitutional and statutory construction and Legislative 

Defendants’ interpretation should be rejected by the Court.

Finally, Legislative Defendants do not explain how their interpretation best captures the objective 

of the drafters and the voters or the spirit of the constitutional provision requiring a two-thirds majority 

vote for any bill which generates any public revenue in any form. Nev. Mining, 117 Nev. at 538, 26 

P.3d at 757; Miller v. Burk, 124 Nev. 579, 590-591, 188 P.3d 1112, 1121 (2008).

B. SB 551.

SB 551 was an emergency measure brought at the specific request of Defendant Senate Majority 

Leader Cannizzaro. It is a bill that generates revenue for the State and also generates revenue by 

changing computation bases for certain taxes. Section 39 of SB 551 repealed NRS 360.203 which 

provided the computation base for the tax rate adjustment for Modified Business Tax (‘tMBT’') payroll 

taxes. A true and correct copy of SB 551 (as enrolled) of the SO*11 (2019) Legislative Session is provided 

as Exhibit 3. Section 37 of SB 551 changed the computation base by repealing the payroll tax rate 

computation made by the Department of Taxation codified in NRS 360.203.2 Legislative Defendants 

do not deny the rate adjustment procedure was in effect on July 1,2015. Opposition and Counter Motion 

at 8. Legislative Defendants do not deny the rate adjustment procedure was repealed. Id. Legislative 

Defendants admitted in their Answers to the First Amended Complaint that Sections 2 and 3 of SB 551 

eliminated the rate adjustment provision contained in NRS 363A.130 and NRS 363B.110, that Section 

39 repealed NRS 360.203 and that NRS 360.203 included a rate adjustment procedure used by the 

Department of Taxation to determine whether the rates of certain payroll taxes should be reduced in 

future fiscal years under certain circumstances. Answers of Legislative Defendants at 1fl| 47, 48.

SB 551 is also a bill which generates public revenue by taxes. Legislative Defendants state the 

common dictionary meaning of the term “generate” is to “bring into existence” or “produce”.
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2 Indeed, on October 11, 2018, the Department of Taxation announced that rates under NRS 363A.110 
and NRS 363B.130 would be reduced effective July 1, 2019. A copy of the Department’s October 11. 
2018 News Release is provided as Exhibit 12.
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Opposition and Counter Motion at 20. SB 551 produces public revenue by taxes or brings into existence 

public revenue by taxes. The payroll tax rate was adjusted by the computation contained in NRS 

360.203. SB 551 repealed that computation base contained in NRS 360.203, thereby terminating the 

rate computation base for the MBT payroll taxes. A repeal is a change, and SB 551 repealed NRS 

360.203 which provided the computation base for payroll tax rates. The effect of repealing the 

computation base for payroll tax rates was to permanently fix the payroll tax rate which is also a change 

in the computation base for the payroll tax rates.

Section 37 of SB 551 is telling. In order to make it perfectly clear there was a change in the 

computation base, Sections 37(2)(a)(l) and (2) of SB 551 superseded, abrogated and nullified the 

determinations, decisions or actions made by the Department of Taxation under the computation base 

provided in NRS 360.203 and provided any such calculations under NRS 360.203 shall have no legal 

force or effect. Section 37(2)(b) further provided the Department shall not under any circumstances 

apply or use those determinations, decisions or actions as a basis, cause or reason "to reduce the rates 

of the taxes” imposed pursuant to NRS 363A. 130 and NRS 363B.110 for any fiscal year beginning 

or after July 1, 2015." (emphasis added). If there was no rate or computation base change that was 

legally operative and binding until July 1 of 2019, prior to the repeal of NRS 360.203, as Legislative 

Defendants contend, why did Section 37 of SB 551 devote two subsections to making sure the 

calculations to determine the changes in payroll tax rates by the Department of Taxation were 

superseded, abrogated and nullified, had no legal force or effect or should not be applied or used under 

any circumstances? Thus, Legislative Defendants’ arguments that SB 551 did not change the existing 

computation bases or rates in effect for the MBT are without merit and should be rejected by the Court.

As set forth above, Legislative Defendants’ contention that because there was no rate adjustment 

that went into effect prior to the repeal of the computation base, there was no change in the payroll tax 

rate (Opposition and Counter Motion at 9) is contrary to the plain and ordinary language of the 

constitutional provision. There is nothing in Article 4, Section 18(2) which states the two-thirds majority 

requirement is not required or applied to bills which extend until a later date or revise or eliminate a 

future decrease in or future expiration of existing state taxes when the future decrease or expiration is 

not legally operative and binding yet. The language of the constitutional amendment is plain and
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o o
ordinary: if a bill generates any public revenue by taxes or changes in the calculation base for taxes, a 

two-thirds majority vote is required. Nowhere in their points and authorities do the Legislative 

Defendants show how their interpretation best captures the objective of the drafters and the voters of 

Article 4, Section 18(2) of the Nevada Constitution. If anything, Legislative Defendants’ construction 

defeats the purpose of the constitutional provision and violates the spirit of the provision. Miller, 124 

Nev. at 590, 188 P.3d at 1120. Such a construction is against the rules of constitutional and statutory 

construction.

1

2

3

4

5

6

7

The effect of SB 551 was to generate public revenue of approximately $98.2 million from payroll 

taxes for two more years as stated by the LCB fiscal analyst at the hearings on SB 551. The testimony 

at the Senate Committee on Finance on May 29,2019 was as follows:

8
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£^ o 11 SENATOR KIECKHEFER: The Economic Forum considered existing law when 
projecting revenue. What would the provisions of S.B. 551 mean for State revenue?03 2
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RUSSELL GUINDON (Principal Deputy Fiscal Analyst, Fiscal Analysis Division, 
Legislative Counsel Bureau): Based on the Economic Forum’s May 1, 2019, forecast and 
the assumption of the lower rates occurring, we calculate that if we maintain the current 
rates, the State will generate approximately $48.2 million in FY 2020 and approximately 
$50 million in FY 2021, a total of approximately $98.2 million over the biennium.

SENATOR KIECKHEFER: If we pass S.B. 551, will we have $98.2 million 
General Fund revenue than we would have if we did not pass S.B. 551?

MR. GUINDON: That is correct. If S.B. 551 is passed, the Fiscal staff will add this as a 
legislative action adjustment to the Economic Forum's May 1 forecast, (emphasis added).
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C t- Mimites of the Senate Committee on Finance, 80th Session, May 29,2019 at 64. The bill as introduced 

also had a non-severability clause in Section 38 which Senator Cannizzaro testified had been vetted by 

legal counsel. Id. at 65. A true and correct copy of the relevant excerpts of the Minutes of the Senate 

Committee on Finance for May 29,2019 are provided as Exhibit 4.

Therefore, it is unquestionable that SB 551, if deemed passed, generates revenue for the State. 

If SB 551 did not exist or was not passed, the projected $98.2 million would not exist. SB 551, therefore, 

brought into existence or produced public revenue.
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1 C. Common dictionary meanings support Plaintiffs’ internretation of Article 4.
Section 18(4).

2

Legislative Defendants attempt to argue the common dictionary meanings for the words “creates, 

generates or increases” support their interpretation. Opposition and Counter-Motion at 20. In their 

argument, Legislative Defendants add words to the constitutional language that are not contained in the 

constitutional provision. They argue the Legislature could reasonably conclude the two-thirds 

requirement applies to a bill which “directly brings into existence, produces or enlarges public revenue 

in the first instance by imposing new or increased state taxes. Opposition and Counter-Motion at 20:6- 

8. (emphasis added). Nowhere in Article 4, Section 18(2) is the word “directly” or the phrase “in the 

first instance by imposing new or increased”. Legislative Defendants’ construction requires the 

inclusion of the following underlined words and deletion of the following strikethrough words which is 

not the language of Article 4, Section 18(2): “a bill or joint resolution which directly creates, generates, 

or increases any public revenue in-any-form in the first instance bv imposing new or increased taxes.

In the very next sentence, Legislative Defendants jump to the second phrase of Article 4, Section 

18(2) and contend the Legislature could reasonably conclude the two-thirds requirement does not apply 

because a bill does not create, generate or increase any public revenue in any fonn when the bill does 

not impose new or increased state taxes but maintains the existing computation bases or statutory 

formulas currently in effect for existing state taxes. First, Legislative Counsel makes this argument even 

though it has interpreted Article 4, Section 18(2) in the past 20 years differently for sunsetting or expiring 

taxes without a corresponding change in the law to justify reversing its position. Second, Legislative 

Defendants’ construction requires the words “new” or “increased” be read into the constitutional 

provision which the framers and the voters did not put in. If a bill extends a current state tax, it is a bill 

which “creates, generates or increases any public revenue in any form”. The qualifiers “new” or 

“increased” are not found in the constitutional language and the words “create, generate, or increase” 

pertain to “any public revenue”; there is no qualifier that any public revenue has to be “new” or 

“increased”.
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o o
argument. They contend the two-thirds requirement only applies to a bill which directly changes the 

statutory computation bases or formulas for calculating existing state taxes, so that the revised statutory 

formulas directly bring into existence, produce or enlarge public revenues in the first instance. 

Opposition and Counter-Motion at 20-21. Again, the words “directly”, “existing” and the phrase “in the 

first instance” are not in the constitutional provision. Legislative Defendants also argue a bill that does 

not change existing statutory base numbers or multipliers does not create, generate or increase any public 

revenue in any form because the existing computation bases are not changed by the bill. Opposition and 

Counter-Motion at 21. This argument ignores the first part of the constitutional provision which requires 

a two-thirds majority for a bill which creates, generates, or increases any public revenue in any form and 

is not contingent on any change in a computation base. Legislative Defendants’ construction 

impermissibly changes the “or” between the two parts of the constitutional provision into an “and”. 

Again, this construction ignores the plain and ordinary words of the constitutional provision, adds words 

not included by the drafters or voters, does not adopt an interpretation that best captures their objective 

and violates the spirit of the provision.

Next, Legislative Defendants make an argument involving the effective and operative dates of a 

statute. Opposition and Counter-Motion at 21-22. “Operative” and “effective” were not used by the 

drafters and voters to qualify the application of the constitutional provision. The two-thirds majority 

requirement applies to “a bill” which creates, generates, or increases any public revenue in any form. 

The constitutional provision does not limit the two-thirds majority requirement to anything related to 

whether the bill is operative or effective. If a bill creates, generates, or increases any public revenue in 

any form, the two-thirds majority requirement is triggered. In this case, the effect of Legislative 

Defendants’ position is that only new taxes or a bill in the first instance imposing new or increased taxes 

would be subject to the two-thirds majority requirement. That is not language the drafters and voters 

used in Article 4, Section 18(2).

Finally, Legislative Defendants argue the “existing source of revenue” collected by the 

Department of Motor Vehicles from the DMV technology fee was not changed by SB 542 and remained 

exactly the same and therefore it was reasonable for the Legislature to conclude that SB 542’s extension 

of the existing fee did not create, generate, or increase any public revenue in any form because the
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o o
existing computation base and legally operative rate were maintained and not changed. Opposition and 

Counter-Motion at 23-24. Nothing in Article 4, Section 18(2) provides a bill is not subject to the two- 

thirds majority requirement because an existing source of revenue remains the same. The drafters and 

voters required that a bill which creates, generates, or increases “any public revenue” in any form 

requires a two-thirds vote. They did not exempt out bills that maintained an “existing source of revenue”. 

Again, the construction urged by Legislative Defendants requires that words not in Article 4, Section 

18(2) be added to support their construction.

Legislative Defendants do not provide common dictionary definitions for numerous words used 

in the constitutional provisions:

“Any” means “one, some or all indiscriminately of whatever quantity” or “unmeasured 

or unlimited in amount, number or extent”. Merriam Webster's New Collegiate Dictionary 53 (10th ed. 

1994). The Delaware Supreme Court has determined in the context of a supermajority statute that the 

term “any” is all inclusive and unambiguous. In re Opinion of the Justices, 575 A. 2d 1 186, 1189 (Del. 

1990).
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£ “Change” means “to make different in some particular” or “alter”. Merriam Webster s 

New Collegiate Dictionary 190 (10th ed. 1994).

“Computation” means “the act or action of computing” or “calculation”. “Compute” 

means “to determine especially by mathematical means.” Id. at 239.

“Revenue” means “the total income produced by a given source” or “the yield of sources 

of income (as taxes) that a political unit (as a nation or state) collects and receives into the treasury for 

public use”. Id. at 1002.

The word “bases” in the constitutional provision is plural indicating there could be many 

numbers (“a number that is multiplied by a rate or of which a percentage or faction is calculated”) used 

in the act of computing or determining by mathematical means the computation bases. The word 

“change” is also broad as it means “to make different in some particular” or “alter”. Thus, changes in 

the computation bases include repealing the computation or mathematical means of determining the 

calculated percentage or fraction of the MTB payroll taxes as occurred with the passage of SB 511. 

“Any public revenue in any form” is not limited to revenue “in the first instance by imposing new or
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o o
increased taxes” nor does it exclude an “existing source of revenue” as Legislative Defendants argue 

with regard to SB 542. Legislative Defendants fail to show how their interpretation best captures the 

objectives of the drafters and voters or does not violate the spirit of Article 4, Section 18(2). For all the 

foregoing reasons, the construction of Article 4, Section 18(2) urged by the Legislative Defendants 

should be rejected by the Court.

1

2

3

4

5

6 D. The effective and operative date argument is not compelling.

7 The case law cited by Legislative Defendants regarding effective and operative dates of statutes 

is not relevant. The operative part of the statutes in the cases cited by Legislative Defendants is what 

the statute actually mandates or requires. None of the cases support the idea that an expiration date in a 

statute is not operative. An expiration date is the opposite of an operative date. Both apply to the actual 

requirements contained in the statutes. An operative date is when the requirement goes into effect or 

begins to apply to the statute’s subjects and the expiration date is when those requirements end and go 

away.
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Legislative Defendants confuse the issues when discussing the difference between effective and 

operative dates of a statute and the application of that purported principle to this case. They correctly 

note that “[t]he existence of a law, and the time when it shall take effect, are two separate things. The 

law exists from the date of approval, but its operation [may be] postponed to a future day.” Legislative 

Defendants’ Opposition and Counter-Motion, p. 21,11. 15-17 (quoting from People ex rel. Graham v 

Inglis, 43 N.E. 1103, 1104 (Ill. 1896). It is a correct principle that a law may exist but may not be 

operative until a future date. The next line of the Legislative Defendants’ brief, however, confuses this 

principle when it states that a statute may have an effective date and a later operative date, which 

Legislative Defendants equate to the expiration date of the DMV technology fee. Legislative 

Defendants’ Opposition and Counter-Motion, p. 21, II. 11-14; 18-19. An operative date and an effective 

date are the same thing. The principle for which Graham stands is that a bill becomes law upon 

execution by the governor, but may not be effective or operative until a later date.

In support of their claims, Legislative Defendants cite from several sources, none of which 

support the nonsensical idea that an expiration date can be the same as an operative date. In Graham, 

an 1896 case, the Supreme Court of Illinois recognized that a law becomes a law immediately upon
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o o
approval and execution by the governor after it is passed by the general assembly and presented to the 

governor, but that the law does not go into effect, under the Illinois Constitution, until the next July 1st. 

43 N.E. at 1103. The law in question authorized the establishment of a school and for the governor to 

appoint a board of trustees to govern the school. Id. The bill was passed by the general assembly and 

signed by the governor on May 22, 1895. Id. The governor appointed a board of trustees on June 5. 

1895 and they began acting as a board on July 27, 1895. Id. A petition for writ of mandamus was filed, 

challenging the governor’s appointment before the law could have gone into effect. Id. The Supreme 

Court of Illinois merely recognized that the law was in place upon the governor’s execution thereof on 

May 22, 1895 and that, therefore, he could appoint the board, but that the board had no power to act 

until the law went into effect on July 1,1895. Id. at 1105. That the board did not act until after July 27, 

1895 was enough to defeat the writ petition. Id. There is nothing in this case about whether a statutory 

expiration date is equal to an operative or effective date.

82 C.J.S. Statutes § 549 does not support Legislative Defendants’ arguments either and provides
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as follows:
A statute’s effective date is considered that date upon which the statute 
came into being as existing law, while a statute’s operative date is the date 
upon which the directives of the statute may be actually implemented.
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< 17 The authors of this treatise discuss the difference between a law existing and law being operative and 

binding. Several cases are cited, though none address the idea that a statute’s expiration date is not 

operative once the law exists. The directive of a statute is not its expiration but the actions the statute 

compels. In the case of SB 542, for example, the directive of the statutes it amends is to impose and 

collect the DMV technology fee. The expiration date contained therein is not the directive.

In Preston v. State Bd. of Equal, 19 P.3d 1148 (Cal. 2001), the Supreme Court of California 

analyzed a sales tax law clarifying certain exemptions, with retrospective effect, but in which the law 

was not to be implemented until “the first day of the first calendar quarter commencing more than 90 

days after the effective date.” Id. at 1167. The Court reasoned that there are several reasons for 

postponing the operation of a statute, even when the statute has retroactive application. Among those 

reasons arc to dela> the operation so as to allow persons and agencies affected b> the law time to become 

aware of its terms and to comply therewith, to allow government authorities to establish regulations for
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the implementation of the new law, or to allow time for emergency amendments and cleanup of related 

legislation. Id. (internal citations omitted). This case does not support the idea that a statutory expiration 

date is equal to a future operative date.

In Longview Co. v. Lynn, 108 P.2d 365 (Wash. 1940), the Supreme Court of Washington 

recognized that a tax law with a stated future effective date cannot be applied to transactions that 

occurred between the date the law was enacted and the stated effective date, even though the transacting 

parties may have been put on notice of the tax by reason of the enactment of the law. Id. at 373. Again, 

this case does not support the idea that a tax’s future expiration date is not operative when the tax is 

operative.
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9Or-
O'oo 10 In Levinson v. City of Kansas City, 43 S.W.3d 312 (Mo. Ct. App. 2001), a Missouri court of 

appeals recognized a tax statute has no force until its effective date and that the purpose of the delay in 

making this particular tax statute effective was to put the public on notice of the tax changes. Id. at 316- 

17. Again, there is nothing in this case to support the contention that a tax’s expiration date is not 

operative or effective.

The problem with Legislative Defendants’ argument is that it focuses on the sunset or expiration 

provision of the old bill being amended instead of focusing on the bill being considered by the 

Legislature at the time of the vote - - which is required by Article 4, Section 18(2). Legislative 

Defendants have provided no legal support for their proposition that a sunset or expiration provision in 

a bill is not operative or effective when the bill becomes law. Accordingly, Defendants’ arguments 

regarding a bill’s effective date versus its operative date are without merit and should be rejected by the 

Court.
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22 4. Deference Should not be Applied to Legislative Counsel’s Oninion Internretine the
Two-Thirds Majority Requirement.

23

The Nevada Supreme Court has declined to apply deference to a constitutional officer’s 

interpretation of a statute when the plain language of the statute contradicts the constitutional officer’s 

interpretation. See Independent American Party v. Lau, HONev. 1151,1154-55, 880P.2d 1391, 1393 

(1994). In addition, deference should not be applied when a constitutional officer had interpreted the 

law differently in the past without a corresponding change in the law to justify reversing his position.
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1 Nevada State Democratic Party v. Nevada Republican Party, 256 P.3d 1, 6 (Nev. 2011) (citing State v 

Brodigan, 35 Nev. 35, 39, 126 P. 680, 682 (1912) (explaining that courts will give weight to the 

Secretary of State’s interpretation of an election statute but suggesting that deference should not be 

applied when the Secretary of State had interpreted the law differently in the past without a 

corresponding change in the law to justify reversing its position)).

Since Article 4, Section 18(2) was approved by the voters in 1996, and prior to 2019, Legislative 

Counsel has required a two-thirds majority vote of each house to pass a bill extending a sunset provision 

or extending a tax or fee. See for example, AB 561 of the 76th (2011) Legislative Session, SB 475 of 

the 77lh (2013) Legislative Session and SB 483 of the 78lh (2015) Legislative Session. See Exhibit 5 at 

1-3, attached hereto with additional references and the Affidavit of Jennifer McMenomy filed herewith. 

In addition, since 2006 when Senator Settelmeyer became a member of the Legislature, all extensions 

of taxes that were going to sunset or were to be extended required a two-thirds majority of each house 

to pass. See Affidavit of Senator James Settelmeyer, filed November 12, 2019 at If 4. There has been 

no change in Article 4, Section 18(2) of the Nevada Constitution or other applicable law regarding 

extension of taxes or sunset provisions justifying a reversal of Legislative Counsel’s position that the 

two-thirds majority is required for extensions of taxes or extending sunset provisions of taxes. 

Accordingly, the Court should not apply deference to the Legislature’s action regarding SB 542 and SB 

551 because the plain language of the constitutional provision contradicts the Legislature’s and 

Legislative Counsel's interpretation and Legislative Counsel interpreted the law differently in the past 

without a corresponding change in the law to justify reversing its position.

There also appears to have been a long standing and continued policy implemented by 

Legislative Counsel and understood by Legislators and others testifying on bills from the time the 

constitutional language requiring a two-thirds majority was put into place until 2019 that any revenue 

raising measure or change in a formula related to revenue required a two-thirds majority vote. See 

Exhibit 5 at 4-14. For example:

At a Joint Meeting of the Senate Committee on Taxation and Senate Committee on 

Transportation and Homeland Security' on June 1, 2007, Brenda Erodes, LCB Legal Counsel stated: 

“The bill takes 25 percent of that money and gives it to the State Highway Fund. The constitutional
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o o
provision says any change in the formula that results in a revenue increase to the State must have a two- 

thirds majority.”
1

2

Senate Committee on Judiciary February 11, 2009, Senator Terry Care stated: 4'J 

investigated further, and it turns out it said it required a two-thirds majority vote because it meant 

additional revenue for the State. It is not, when you see two-thirds, that it means taxes; it means more 

revenue coming in.”

3

4

5

6

Senate Committee on Taxation May 7, 2009, Senator Terry Care stated: “The test on the 

two-thirds is if it means additional revenue for the State, it is not a tax or fee.”

Assembly Committee on Transportation April 30, 2015, Assemblywoman Marilyn 

Kirkpatrick stated: “In all the years that I have been here, I have never seen anybody take a two-thirds 

off of a bill.”
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Assembly Committee on Taxation May 14,2015, State Controller Ron Knecht: ‘‘We have 

checked with LCB general counsel and if the details are implemented correctly, the BPfG 

proposal, this session is the only one that will pass with a simple majority vote in each house. The 

extension of the sunset taxes, the modified business tax (MBT), and the business license fee all require 

two-thirds.”

revenue

crt

Assembly Committee on Corrections, Parole, and Probation on February 14, 2017, Julie 

Butler, then Administrator, General Services Division, Department of Public Safety, testified: “I emailed 

Brenda Erdoes and asked her that question. It has the potential to increase the Repository’s revenue by 

opening it up to employers out of state, and per the Constitution of the State of Nevada, it will require a 

two-thirds majority vote.”
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22 Senate Committee on Transportation on February 23, 2017, Darcy Johnson, LCB Legal 

Counsel: “Anything that potentially raises the cost to the public triggers a two-thirds vote.”

Deference should not be applied to the Legislature or the Legislative Counsel’s opinion because 

there had been a long standing interpretation requiring a two-thirds majority vote for any sunset 

extension, revenue raising measure or change in a formula related to revenue required a two-thirds 

majority vote until the sudden change in legal position from Legislative Counsel in 2019.
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( c
Finally, deference should not be applied to the Legislature’s action enacting SB 551 or 

Legislative Counsel’s opinion based upon the constitutional irregularities passing the bill. On June 2, 

2019 at the Senate Committee on Finance, Defendant Majority Leader Cannizzaro proposed Amendment 

6101 to SB 551 which had been prepared for her by LCB Legal. A true and correct copy of Amendment 

6101 to SB 551 is provided as Exhibit 6. Defendant Cannizzaro stated in testimony on Amendment 

6101: “However, after reviewing the changes and in looking at where money would go for schools 

within this bill, the bill has some changes to the amounts and the designated place for the overall money 

which would be generated from the buydown of the MBT.” (emphasis added). Minutes of the Senate 

Committee on Finance, 80th Session, June 2,2019 at 80. Defendant Majority Leader Cannizzaro further 

stated: “This bill, although it is not reflected in Proposed Amendment No. 6101, will be stamped with a 

two-thirds majority requirement.” Id. SB 551 was voted out of committee on a motion to amend and 

do pass as amended. Id. at 82. A true and correct copy of excerpts of the Minutes of the Senate 

Committee on Finance, 80th Session, June 2, 2019 are provided as Exhibit 7. Sections 2, 3, 37 and 39 

of Amendment 6101 are identical to the provisions of Sections 2, 3, 37 and 39 of SB 551 passed by the 

Senate with a simple majority on June 3, 2019. On June 2, 2019, Amendment No. 1111 proposed by 

the Senate Committee on Finance was circulated. The second box down on the bill jacket/cover sheet 

states: “Adoption of this amendment will ADD a 2/3 majority vote requirement for final passage of S.B. 

551 (§§ 2, 3, 37, 39).” A true and correct copy of Amendment 1111 to SB 551 is provided as Exhibit 8.

On June 3, 2019 members of the Senate were provided Amendment No. 1120 to SB 551. The 

Amendment was proposed by Defendant Senate Majority Leader Cannizzaro. Senate Daily Journal, 

80th Sess., at 2 (Nev. June 3, 2019). Defendant Senate Majority Leader Cannizzaro indicated 

Amendment No. 1120 had the two-thirds majority stamp on it for Sections 2, 3, 37 and 39 of the bill. 

Id. at 36-37. The second box down on the cover sheet of Amendment No. 1120 states: “Adoption of 

this amendment will ADD a 2/3 majority vote requirement for final passage of S.B. 551 (§§ 2, 3, 37, 

39).” A true and correct copy of Amendment No. 1120 is provided as Exhibit 9. After discussion, there 

was a vote on SB 551 as amended by Amendment No. 1120. The vote was 13 in favor and 8 opposed. 

Senate Daily Journal, S0,h Sesa., at 43 (Nev. June 3, 2019). The Senate Daily Journal states: “Senate 

Bill No. 551 having failed to receive a two-thirds majority, Madam President declared it lost” Id.
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(Emphasis added). See also Exhibit 6 attached to Plaintiffs Motion for Summary Judgment filed on 

September 30,2019 showing SB 551 did not pass because it did not pass by “2/3 of Elected Members”. 

The bill’s failure was confirmed by Defendant Marshall as President of the Senate. Senate Daily 

Journal, 80th Sess., at 43 (Nev. June 3,2019). A brief recess was taken.

Fifteen minutes later, the Senate re-convened and members of the Senate were given Amendment 

No. 1121 to SB 551. Id, The Amendment was at the request of Defendant Senate Majority Leader 

Cannizzaro. Id. Defendant Senate Majority Leader Cannizzaro indicated the two-thirds majority 

requirement was not required for the bill even though Sections 2, 3, 37 and 39 remained in the bill via 

the amendment. Id. at 96. There was no second box down on the cover sheet of Amendment No. 1121. 

A true and correct copy of Amendment No. 1121 is provided as Exhibit 10. After comments, the vote 

was 13 in favor and 8 opposed and SB 551 as amended by Amendment No. 1121 passed by the “required 

constitutional majority”/^, at 99. The Senate Daily Journal states: “Senate BUI No. 551 having received 

a constitutional majority. Madam President declared it passed, as amended." Id. (Emphasis added). 

These irregularities in SB 551’s passage were approved and attested to by Defendant Marshall as 

President of the Senate and Defendant Clift as Secretary of the Senate. Id. at 740. A true and correct 

copy of excerpts of the Senate Daily Journal, 80lh Session (Nev. June 3, 2019) pertaining to SB 551 is 

provided as Exhibit 11.

The official duties of the President of the Senate during the 80,h Session of the Nevada 

Legislature included signing bills that had been passed by the Senate in conformity with the Nevada 

Constitution pursuant to Article 4, Section 18(1) of the Nevada Constitution, NRS 218D.640 and Senate 

Standing Rule 1. The official responsibilities of the Secretary of the Senate during the 80th Session of 

the Nevada Legislature included signing bills that had been passed by the Senate and transmitting bills 

for enrollment to the Legal Division passed by the Senate in conformity with the Nevada Constitution. 

Article 4, Section 18(1) of the Nevada Constitution, NRS 218D.630, NRS 218D.640 and Senate 

Standing Rule I. The Majority Leader of the Senate determines which bills will be heard by the Senate 

pursuant to Senate Standing Rule 6. On June 3, 2019, the Majority Leader, President of the Senate and 

Secretary of the Senate made conflicting constitutional determinations regarding the two-thirds majority

1

2

3

4

5

6

7

8
n 9Or-
On
CO
> oo 10
z -- ^ E &T g 11 
C 2 u

. c 03 —

H

a « x i 13 
z « ^ a
JJJ X —

N 12C

^ S <N -= 14
g ^ S (§)| d 9 V 15
f t £ -2
EG Si £ E! 16 
H 55
< g u< 17

« o ’5m 18
c £ 19oz
rt 20o

21

22

23

24

25

26

27

28

19
JA000693



o o
constitutional requirement for SB 551.3 For the first vote of SB 551, they did not act on Legislative 

Counsel’s opinion and determined by law and their official duties that a two-thirds majority requirement 

was constitutionally necessary to pass SB 551. When the bill did not pass by the two-thirds constitutional 

majority they deemed was required, they then determined fifteen minutes later that by law and their 

official duties a two thirds majority requirement was not necessary to pass SB 551 and a simple majority 

was required by the Nevada Constitution. Based upon these constitutional irregularities, no deference 

should be provided to the Legislature’s action on SB 551 and Legislative Counsel’s opinion regarding 

SB 551.
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<N 9 The Judiciary Is Empowered to Review the Constitutionality of Legislative Actions5.©r-o
CO

Legislative Defendants contend the Legislature is entitled to deference when their actions 

based on an opinion issued to it by Legislative Counsel. This contention is based entirely on Nevada 

Mining Association v. Erdoes, 117 Nev. 531,26 P.3d 753 (2001). In Erdoes, the issue under review was 

whether the Legislature’s constitutional mandate to conclude its regular session by midnight Pacific 

standard time on the 120lh day was the same as 1 a.m. Pacific daylight savings time. The 2001 

Legislature passed two bills between midnight and 1 a.m. on the 120th day of the Session and Brenda 

Erdoes, then Legislative Counsel, declined to enroll the two bills and did not deliver them to the 

Governor for his action. Id. at 534-35.
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2 3 As part of its drafting process, it is presumed Legislative Counsel analyzed Amendment No. 6101, 
Amendment No. 1111, Amendment No. 1120, Amendment No. 1121, and its previous opinions 
through the years on sunset extension bills for constitutional issues. Legislative Counsel most 
recently testified on July 16, 2020 during the Committee of the Whole Assembly Floor Session of 
the 31st (2020) Special Legislative Session:

“To answer the Assemblyman’s question, every piece of legislation is potentially subject 
to challenge. Therefore, as part or the drafting process, LCB Legal analyzes eacK piece of 
legislation to determine whether or not it is more likely than not to be constitutionally 
defensible. We make that initial analysis for every piece of legislation, this piece of 
legislation, or any other piece of legislation. Based on our interpretation of existing case 
law in Nevada, we believe that this legislation is more likely than not constitutional and is 
therefore constitutionally defensible. But we don’t approach this legislation [video 
interrupted] this is not us preparing for litigation. This is us providing the assembly and the 
other house, when necessary, with a legal opinion on whether we think this is 
constitutionally defensible. We do that with every piece of legislation.”

The video can be accessed at lnti>:J,jL!0Ql-
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The Supreme Court’s opinion does not explain why Ms. Erdoes declined to enroll the bills given 

that Legislative Counsel had issued an opinion to the Legislature that it was reasonable to conclude that 

midnight Pacific standard time was the same as 1 a.m. Pacific daylight savings time. The deference 

issue is confusing as Legislative Counsel apparently acted contrary to its own legal opinion which the 

Supreme Court then determined was reasonable and gave deference. Unfortunately, the Supreme 

Court’s opinion does not address this.

The Supreme Court did not, however, simply go along with Legislative Counsel’s opinion - it 

performed, instead, its own analysis. Id. at 539-42. The Court’s conclusion was also based on (a) a 

historical analysis of time zones and daylight savings time and (b) a simple accounting of the exact 

number of hours in 120 days based on 24 hours per day. Id. at 540-42.

Here, the Court’s independent analysis of the Legislature’s refusal to comply with Nevada's 

constitutional supermajority mandate is warranted. First, as set forth above, the plain and ordinary 

meaning of the constitutional provision mandates that SB 542 and SB 551 are subject to the two-thirds 

majority constitutional requirement. The constitutional provision is not ambiguous and Legislative 

Counsel’s opinion is not reasonable. Legislative Counsel’s opinion today is inconsistent with its position 

over the last several decades. As set forth in the Affidavit of Senator Settelmeyer filed on November 

12,2019 and Exhibit 5, Legislative Counsel between 1997 and 2017 has consistently interpreted Article 

4 Section 18(2) and opined that extensions of tax or fee sunsets or any bill resulting in revenue coming 

to the State were subject to the constitutional supermajority requirement.

Nev. Const. Art. 6, § 1 vests the judicial power of the State in a court system “comprising a 

Supreme Court, a court of appeals, district courts and justices of the peace.” The judiciary is empowered 

to construe Nevada’s Constitution. See Erdoes, 117 Nev. at 538. Nevada’s government is based on a 

system of separation of powers by and among the judiciary, the legislative, and the executive branches 

of government, with each branch exercising certain checks against the others. Galloway Tmesdell, 

83 Nev. 13, 19, 422 P.2d 241-42 (1967). The Supreme Court, in Galloway, recognized that “[t]he 

division of powers is probably the most important single principle of government declaring and 

guaranteeing the liberties of the people.” Galloway, 83 Nev. at 18.
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1 The Supreme Court has also recognized that it is the judiciary’s responsibility to interpret the 

Nevada Constitution and cannot abdicate that responsibility to another branch of government. See MDC 

Restaurants, LLC v. The Eighth Judicial Dist. Court of the State of Nevada in andfor Cty of Clark, 134 

Nev. 315, 320,419 P.3d 148,152-53 (2018) (citing Marbury v. Madison, 5 U.S. 137, 177 (1803) (4ilt is 

emphatically the province and duty of the judicial department to say what the law is.”)). The same 

principle must necessarily apply to the Legislature and to Legislative Counsel, which is a creation of the 

Legislature, governed by the provisions of NRS Chapter 218F. Legislative Counsel is not part of 

Nevada’s judiciary.

While the Legislature “necessarily must attempt to interpret the Constitution in carrying out its 

duties, the judiciary is not bound to the legislative judgment concerning the proper interpretation of 

constitutional terms.” Mesivtah Eitz Chaim of Bobov, Inc. v. Pike Cty Bd. of Assessment Appeals, 615 

Pa. 463, 470, 44, A.3d 3, 7 (2012) (internal quotations omitted). In Mesivtah, the Supreme Court of 

Pennsylvania held that its Legislature “cannot displace our interpretation of the Constitution because the 

ultimate power and authority to interpret the Pennsylvania Constitution rests with the Judiciary." Id.

Therefore, any measure of deference Legislative Counsel’s opinion might deserve is outweighed 

entirely by the province of this Court to interpret the constitutional provisions in question. As such, this 

Court is in no way bound by the Legislature’s and Legislative Counsel’s interpretation of Nev. Const. 

Art 4, § 18.
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I ^ 19 6. Nevada’s Supermajority Requirement Differs From Those Analyzed by 
Legislative Defendants and This Case Must be Distinguished From Cases 
Interpreting Other States’ Constitutional Supermajority Provisions.

Legislative Defendants rely on statements from Assemblyman Gibbons that A JR 21, 67lh Leg.

(1993), was modeled on other states’ constitutional provisions. Opposition and Counter-Motion at 29.

They assert, therefore, that this Court must review and rely on court cases from other jurisdictions that

analyze those other states’ provisions. First, AJR 21, which proposed a constitutional two-thirds

supermajority for certain tax measures, was not approved in 1993. The language at issue before this

Court is the language adopted by the voters of this State subsequent to the 1993 introduction of AJR 21.

Furthermore, the language of AJR 21 differs significant!} from the language ultimately adopted by the

voters and codified in Art. 4, Sec. 18(2) of the Nevada Constitution. Cf Nev. Const. Art. 4, Sec. 18(2)
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to AIR 21,67th Leg. (1993), a copy of which was included in Plaintiffs’ Opposition to Motion to Dismiss 

or Motion for Summary Judgment as Exhibit 3. Therefore, Assemblyman Gibbons’ statements that he 

modeled AJR 21 on other states’ provisions is of no moment when analyzing the actual language 

ultimately adopted by the voters and codified in Art. 4, Sec. 18(2) of the Nevada Constitution.

Moreover, even if the Court accords value to an analysis of other states’ judicial review of their 

own constitutional supermajority provisions, the cases cited by Legislative Defendants are 

distinguishable from what is before this Court.

Legislative Defendants place great importance on cases analyzing Oklahoma’s constitutional 

supermajority provision. Oklahoma’s supermajority provision, however, is in no way the same as 

Nevada’s:

1

2

3

4

5

6

7

8

St— 9
ON
OO

10
> OO

£
11

) OO (U

Q o f-' c I?t— e p j
-J « P U

* U W nj^i!
£■; i i4
y 133 ° (§)
-s d ° # 15^ a: £ «

v ^ vy 1 h^ t P 2i 10
< § ii < 17

§ n
>•§.2 is 10

iH 19

Any revenue bill originating in the House of Representatives may become 
law without being submitted to a vote of the people of the state if such bill 
receives the approval of three-fourths (3/4) or the membership of the 
House of Representatives and three-fourths (3/4) of the membership of the 
Senate and is submitted to the Governor for appropriate action.

Okla. Const. Art. V, Sec. 33(D). The Oklahoma Constitution also describes a “revenue bill” as a bill

“for raising revenue.” Okla. Const. Art. V, Sec. 33(A). None of that language - “revenue bill” or

“raising revenue” - is found in Nevada’s much broader constitutional supermajority provision.

Therefore, it simply makes no sense to rely upon Oklahoma jurisprudence, construing an entirely

different and narrower legislative restriction, than is at issue here.

Legislative Defendants rely on, but misstate the holding of, Fent v. Fall in, 345 P.3d 1113 (Okla. 

2014). Legislative Defendants state the bill in question, in Fent, merely deleted the “expiration date of 

specified tax rate levy.” Id.dA 1116 n. 6. What they leave out of their analysis, however, is, critically, 

that the effect of the bill was to decrease taxes and, therefore, reduce revenue to the state. Id. at 1118. 

The Oklahoma Supreme Court concluded, appropriately, that the intent of the voters in adopting the 

constitutional supermajority provision was to provide tax relief to the voters and that it is “extremely 

doubtful that the people intended the...super-majority approvals to apply to a Legislative measure 

providing further relief by a reduction in the income tax rate.” Id. 1117.

Here, if this Court places any value in Pent, it must conclude that Nevada voters, like Oklahoma 

voters, intended the constitutional supermajority amendment to provide tax relief and, therefore. Article
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4, Section 18(2) should be applied in every situation where the effect of a bill is to do the opposite of 

provide tax relief. Both SB 551 and SB 542 are just such bills - they both extend taxes and fees where, 

if those bills did not exist or are deemed not constitutionally passed, the voters would have been relieved 

from the taxes and fees at issue therein.

Legislative Defendants also misstate the holding in Naif eh v. State ex rel. Okla. Tax Comm n, 

400 P.3d 759 (Okla. 2017) when they emphasize that only “new taxes” are subject to Oklahoma’s 

supermajority provision. Indeed, the narrow holding of Naifeh supports Plaintiffs view that the 

extension of the sunset in SB 542 is subject to Nevada’s supermajority requirement. Naifeh concerned 

a bill, whose primary purpose was to reduce the use of cigarettes by Oklahomans, but that purpose was 

to be accomplished by imposing a “tobacco cessation fee” on cigarette sales, resulting in significant 

revenue to the state. Id. at 761. The narrow holding in Naifeh was that the “tobacco cessation fee” raises 

revenue and “levies taxes in the strict sense of the word” and is, therefore, subject to the supermajority 

requirement despite the primary regulatory purpose of the bill. Id. at 766. Legislative Defendants 

improperly insert the word “new” before taxes when discussing this case, particularly the holding. 

Opposition and Counter-Motion, pp. 32-33. That was not at all the question or concern before the 

Oklahoma Supreme Court, however, in that case. The phrase “new tax” is used three times in the opinion 

and none of those instances are tied to the narrow holding of the case. If anything, Naifeh supports the 

idea that a regulatory fee that generates revenue to the state, like the DMV technology fee at issue in SB 

542, is subject to the supermajority requirement.

Legislative Defendants also mischaracterize a statement on the holding in Naifeh contained in 

Okla. Auto Dealers Ass'n v. State ex rel. Okla. Tax Comm'n, 401 P.3d 1152 (2017). That court 

recognized that the cigarette bill discussed in Naifeh had been invalidated because it qualified as a 

revenue bill and levied a tax “in the strict sense of the word.” Id. at 1153. Legislative Defendants get 

hung up on the fact that the court used the phrase “new tax” but that was not the issue, as discussed 

above. Instead, what the court, in Okla. Auto Dealers, was emphasizing was that the “tobacco cessation 

fee” was a tax in the strict sense of the word. That it was a “new” tax was irrelevant to the Court's 

discussion in Naifeh and in Okla. Auto Dealers, which held that the removal of an exemption from an 

existing tax was not subject to the supermajority requirement because, under Oklahoma’s long history
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c c
of cases analyzing “revenue bills” bills that provide exemptions or remove exemptions from existing 

taxes are not considered “revenue bills.” Id. at 1155-56. That analysis has no application in Nevada 

because Nevada’s supermajority requirement is not narrowly applied to bills that raise or increase 

revenue, but to any bill that creates, increases, or generates revenue.

Finally, Legislative Defendants cite an Oregon case, which is very similar to the Oklahoma cases

cited, but differs significantly from the issues here. Oregon’s supermajority provision is:

Three-fifths of all members elected to each House shall be necessary to 
pass bills for raising revenue.
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pm 9 Or. Const. Art. IV, Sec. 25(2).

In Bobo v. Kulongoski, 107 P.3d 18 (Or. 2005), the Oregon Supreme Court recognized a similar 

two-part test to that employed in Oklahoma. A bill, in Oregon, is subject to the supermajority 

requirement if it brings money into the treasury and if it levies a tax. Id. The question in Bobo concerned 

a bill that transferred Medicaid funds out of the state’s general fund, which impacted a tax refund scheme 

based on how much money was in the general fund. Id. at 19. The court appropriately concluded that, 

under Oregon’s “bills raising revenue” language, the bill in question did not raise revenue through 

taxation and was, therefore, not subject to Oregon’s constitutional supermajority provision. Id. at 23. 

Bobo has no application here.

As noted herein, both SB 542 and SB 551 generate revenue to the State consistent with the plain 

language of Nevada’s constitutional supermajority provision. It is not necessary in Nevada that a bill 

levy a tax, new or otherwise, in order to fall within the supermajority requirement. Any bill that 

generates revenue, in any form, is subject to the two-thirds requirement of the Nevada Constitution.

Many states have supermajority provisions in their Constitutions. Another state’s judicial 

interpretation of its own constitution may be instructive, but it cannot be controlling on this Court's 

construction of the Nevada Constitution because the Nevada constitutional language is easily 

distinguished in every such circumstance argued by Legislative Defendants. The language in Nevada’s 

constitutional supermajority provision is clearly and certainly intended to be broader than the mere 

raising of revenue. Thus, Legislative Defendants’ request that this Court adopt the reasoning from 

Oklahoma and Oregon is simply not appropriate.
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1 7. The Court Should Only Consider Contemporaneous Extrinsic Evidence if the Clear 

Textual Meaning of a Ballot Measure Cannot be Ascertained.
2

Legislative Defendants rely heavily on testimony given by former Assemblyman Jim Gibbons 

in support of Assembly Joint Resolution No. 21 (“AJR 21”), which he sponsored during the 1993 

legislative session. Opposition and Counter-Motion at 25-29.

The Nevada Supreme Court, in an opinion that was issued in 2014, after Guinn I and Guinn //, 

which discussed Assemblyman Gibbons’ testimony, noted that the judiciary must:

Consider first and foremost the original public understanding of constitutional provisions, 
not some abstract purpose underlying them [...] To seek the intent of the provision’s 
drafter or to attempt to aggregate the intentions of Nevada’s voters into some abstract 
general purpose underlying the Amendment contrary to the intent expressed by the 
provision’s clear textual meaning, is not the proper way to perform constitutional 
interpretation.
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Thomas v. Nevada Yellow Cab Corp., 130 Nev. 484,490, 327 P.3d 518, 521 (2014).
Furthermore, the Supreme Court has recognized that:

To determine a constitutional provision’s meaning, we turn first to the provision’s 
language. In doing so, we give that language its plain effect, unless the language is 
ambiguous. If a constitutional provision’s language is ambiguous, meaning that it is 
susceptible to two or more reasonable interpretations we may look to the provision’s 
histoiy, public policy, and reason to determine what the voters intended. Conversely, 
when a constitutional provision’s language is clear on its face, we will not go beyond that 
language in determining the voters’ intent or create an ambiguity when none exists. 
Whatever meaning is ultimately attributed to a constitutional provision may not violate 
the spirit of that provision.

Miller v. Burk, 124 Nev. 579, 590-91,188 P.3d 1112, 1120 (2008).

Therefore, this Court must not look to contemporaneous extrinsic evidence unless it first 

determines the plain language of the supermajority provision is ambiguous. Further, the Court cannot 

accept the Legislative Defendants’ attempt to create ambiguity when none exists, as discussed in more 

detail in other sections of this brief. The insertion or deletion of words, to create ambiguity and to force 

the provision to fit the Legislative Defendants’ desired outcome, is improper. The provision at issue 

here is quite clear. If a bill or joint resolution creates, generates, or increases public revenue, in any 

form, it must be passed by a two-thirds majority. Both Legislative Defendants and Executive Defendants 

note that the terms “create” and “generate” mean “to bring into existence” or “produce”. Both SB 542
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and SB 551 bring into existence or produce public revenue that, but for the passing of those bills, would 

not otherwise exist.

However, even if the Court does determine there is ambiguity in the supermajority provision, 

there is contemporaneous extrinsic evidence that supports the two-thirds constitutional provision must 

apply to bills like SB 542 and SB 551. Legislative Defendants quote extensively from Assemblyman 

Gibbons’ testimony on AJR 21, given before the Assembly Committee on Taxation on May 4,1993, but 

they omit portions of his testimony that support Plaintiffs’ view of the plain meaning of the 

supermajority provision. For instance, Gibbons testified the proposed supermajority provision “would 

ensure greater stability and preserve certain statutes from constant tinkering of transient majorities.’' 

Leg. History of AJR 2J, 67th Leg. (Hearing on AJR 21 before Assembly Comm. On Taxation, 67th Leg., 

at 13 (Nev. May 4,1993)). This language cuts against revisions made by the 2019 Legislature of bills 

first enacted by the 2015 Legislature.

Further, testimony from the business community in support of the proposed two-thirds provision 

suggested the purpose of the provision would be to “minimize fluctuations in the tax structure.’* See 

testimony from Steve Stucker, Laughlin Associates, Inc. Id. at 16. Several individual Nevada taxpayers 

testified in support of AJR 21 and suggested the supermajority provision was necessary to “creatfe] tax 

structural fiscal reform.” Id. at 18. Thus, Defendants’ argument that contemporaneous evidence 

supports their interpretation is not correct.

Reply to Executive Defendants’ Opposition to Motion for Summary Judgment
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CN 20 Executive Defendants set forth a framework within which they urge this Court to analyze the 

question before it, posed as follows by Executive Defendants: “to determine whether Senate Bill 551 or 

Senate Bill 542 comply with Article IV, Section 18(2) of the Nevada Constitution.” Executive 

Defendants’ Reply and Opposition at 1. Executive Defendants break their arguments into four sections 

to which Plaintiffs respond, in turn.

A. Plaintiffs bear burden of demonstrating Legislature violated fundamental truth that 
it has no power to enact anv law conflicting with the Nevada Constitution.
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27 Executive Defendants note that Plaintiffs bear the burden of persuasion in challenging the 

constitutionality of SB 542 and SB 551. Executive Defendants’ Reply and Opposition, p. 2,11. 21-24.28
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In support thereof, they quote from Cornelia v. Justice Court, 132 Nev. 587,377 P.3d 97 (2016). While 

Plaintiffs may bear the burden of persuasion here, the Court must recognize that it is ‘‘fundamental to 

our federal, constitutional system of government that a state legislature ‘has not the power to enact any 

law conflicting with the federal constitution, the laws of congress, or the constitution of its particular 

State.’” Thomas v. Nevada Yellow Cab Corp., 130 Nev. 484, 487-88, 327 P.3d 518, 520-21 (2014) 

(quoting State v. Rhodes, 3 Nev. 240, 250 (1867) and cited favorably by Cornelia).

B. Executive Defendants provide a strained reading of the plain and ordinary words 
contained in the constitutional supermajority provision.

1

2

3

4

5

6

7

8

S 9 As outlined in detail herein, Nevada’s constitutional supermajority provision applies to any bill 

or joint resolution that “creates, generates, or increases any public revenue, in any form.” Like 

Legislative Defendants, Executive Defendants note that the terms “create” and “generate” mean to 

“bring into existence” or to “produce.” Executive Defendants’ Reply and Opposition at 3. Executive 

Defendants then twist the language of the Constitution when they argue that neither SB 542 nor SB 551 

bring into existence “the challenged taxes or fees.” Executive Defendants’ Reply and Opposition at 3. 

The question is clearly not whether taxes or fees are created or generated, but whether public revenue, 

in any form, is created or generated. With respect to SB 542 and SB 551, that question is undeniably 

answered in the affirmative. If SB 542 did not exist or were deemed not constitutionally passed, public 

revenue of approximately $7 million per year between June 30,2020 and June 30,2022 would not exist. 

If SB 551 did not exist or were deemed not constitutionally passed, public revenue of more than $98 

million would not exist. One only has to ask what brought those revenue figures into existence or 

produces those revenues to conclude that the constitutional supermajority provision must apply. There 

is no doubt that it w'as SB 542 and SB 551, respectively, which brings that revenue into existence or 

produces that revenue for without those bills that revenue does not exist.

Next, Executive Defendants misconstrue the issues here, when discussing the term “increase.” 

Plaintiffs do not assert that the supermajority provision should apply to a situation where existing taxes 

at existing rates generate increased revenue from one year to the next. That was never the issue and it 

is unclear why Executive Defendants even raise this argument. The supermajority provision should
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apply, per its plain meaning, when a bill generates or brings into existence any public revenue, in any 

form.

1

2

Like Legislative Defendants, Executive Defendants insert words to the supermajority provision 

under the guise of construction. The constitutional provision says nothing of application only to “new 

taxes” or anything about “existing taxes and fees.” The provision applies on its face to any bill or joint 

resolution that creates or generates public revenue, in any form. If a bill brings into existence any public 

revenue, the provision applies.

C. SB 551 generates public revenue through changes to the existing tax structure.

3

4

5

6

7

S
fN Executive Defendants acknowledge that Guinn v. Legislature, 119 Nev. 460, 471 (2003) stands 

for the proposition that a “two-thirds supermajority is needed to determine what specific changes would 

be made to the existing tax structure to increase revenue,” but they ignore that the tax structure that 

existed, with respect to the Modified Business Tax, included rate adjustment measures. SB 551 ’s repeal 

of those rate adjustment measures is, without doubt, a change, therefore, to the tax structure that existed 

prior to enactment thereof.

Executive Defendants’ final argument that SB 551 was not subject to the constitutional 

supermajority provision is based on the idea that SB 551 simply “maintain[s] current rates,” which they 

assert means that “identical taxpayers” will be “paying the identical amount of MBT tax between fiscal 

years. Executive Defendants’ Reply and Opposition at 5. The line that SB 551 “does not create, 

generate, or increase any public revenue in any form relative to the prior fiscal year” is yet another 

attempt to insert words into the plain and simple text of the Constitution in order to fabricate the meaning 

Executive Defendants need in order to prevail here. Executive Defendants’ Reply and Opposition at 5. 

The Constitution says nothing of comparing public revenue relative to the prior fiscal year. It says only 

that two-thirds of each house must approve any bill that creates, generates, or increases public revenue, 

in any form.
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25 D. SB 542 generates public revenue through the DMV Technology Fee.

26 Executive Defendants assert SB 542 does not bring the existing DMV technology fee into 

existence. Executive Defendants’ Reply and Opposition at 5. Again, that is not the proper inquiry here. 

The proper inquiry is whether SB 542 brings into existence public revenue and, clearly, it does.

27

28

29
JA000703



r O\

Executive Defendants are correct that SB 542 does not ‘“make greater’ the existing technology fee from 

one fiscal year to the next,” but it certainly generates revenue that would not have existed over the next 

two fiscal years had the bill not been deemed passed.

E. The Legislature’s interpretation is inconsistent with its prior internretation and, 
therefore, is not entitled to deference.

1

2

3

4

5

6 In responding to Executive Defendants’ arguments that this Court should defer to the

7 Legislature’s reliance on LCB’s opinion interpreting the two-thirds majority requirement. Plaintiffs 

incorporate their response to the same arguments made by Legislative Defendants, supra.

Executive Defendants ask for an explanation of Plaintiffs’ view that the Legislature’s narrow 

interpretation of the supermajority provision violates the provision’s “spirit.” Executive Defendants* 

Reply and Opposition at 6.
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Executive Defendants state the spirit of Nevada’s constitutional 

supermajority provision is to make it more difficult to levy new taxes. Executive Defendants’ Reply 

and Opposition at 6. They offer no support for this narrow view. Executive Defendants also push this 

Court to rely on Oklahoma and Oregon cases interpreting their own, distinct constitutional supermajority 

provisions. Those cases are distinguished above in responding to similar arguments made by the

Legislative Defendants, but Executive Defendants can look to one of them for a broader, more accurate 

view of the purpose behind these constitutional supermajorities. In Fent v. Fallin, 345 P.3d 1113 (Okla. 

2014), the Oklahoma Supreme Court noted the intent of the voters in adopting their constitutional 

supennajority provision was to provide tax relief to the voters. 345 P.3d at 1117. A bill which does the 

opposite of providing tax relief - i.e., a bill that brings into existence public revenue in any form - is 

subject to the two-thirds majority requirement.

Executive Defendants argue that the supermajority requirement applies to bills that increase rates 

on existing taxes or levy new taxes, but not on bills that “continue existing taxes at existing rates from 

one fiscal year to the next.” Executive Reply and Opposition at 7. This position is not reasonable as 

each of those scenarios brings into existence public revenue. If any of those kinds of bills do not pass, 

there is no revenue. If they do pass, there is revenue. That view, unlike the strained view advanced by 

the Defendants, is consistent with the plain language of the Constitution.
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Finally, Executive Defendants urge this Court to defer to the Legislature’s reliance on LCB's 

opinion given in reference to SB 551. Executive Defendants’ Reply and Opposition at 9-11. They assert 

that the Legislature’s interpretation of the two-thirds requirement is “consistent.” Executive Defendants* 

Reply and Opposition at 9. They do not analyze any of the Legislature’s prior interpretations of the 

provision, except for the April 26,2019 opinion attached to Plaintiffs Opposition to Motion to Dismiss 

or Motion for Summary Judgment as Exhibit 8. As discussed above, Plaintiffs have submitted a 

comprehensive list of instances in which the Legislature took the opposite position from the one it took, 

for the first time, in 2019 with respect to SB 542 and SB 551. Therefore, Executive Defendant's 

argument that the Legislature’s consistency supports deference is of no moment.

Senator Cannizzaro and Secretary Clift arc Properly Named as Defendants and. 
Under Nevada Law, are not Entitled to “Absolute” Immunity.

1
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Legislative Defendants assert that Senator Cannizzaro and Secretary Clift must be granted 

summary judgment because they (a) have no connection with enforcement of the challenged legislation 

and (b) are entitled to absolute legislative immunity. Executive Defendants joined in this portion of 

Legislative Defendants’ Counter-Motion, with respect to the legislative functions exercised by Lt. 

Governor Marshall and Governor Sisolak. The cases cited by Legislative Defendants do not support 

these assertions. Indeed, on the second point, Nevada law is clear that legislators and legislative officials 

are not entitled to absolute immunity.

Legislative immunity.

Legislative Defendants cite and discuss cases from various federal Circuit Courts of Appeals, 

federal practice manuals, and the California Supreme Court in support of the idea that Senator 

Cannizzaro and Secretary Clift are entitled to absolute immunity from declaratory and injunctive relief. 

Opposition and Counter-Motion at 10-12. They include, in a string cite with three inapposite federal 

appellate cases, a citation to NRS 41.071, but wholly fail to address the plain language of this statute, 

which is the only binding authority on this topic cited by Legislative Defendants.

NRS 41.071 provides, in pertinent part:

1. The Legislature hereby finds and declares that;
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(a) The Framers of the Nevada Constitution created a system of 
checks and balances so that the constitutional powers separately vested in 
the Legislative, Executive and Judicial Departments of State Government 
may be exercised without intrusion from the other Departments.

(b) As part of the system of checks and balances, the constitutional 
doctrines of separation of powers and legislative privilege and immunity 
facilitate the autonomy of the Legislative Department by curtailing 
intrusions by the Executive or Judicial Department into the sphere of 
legitimate legislative activities.

(c) The constitutional doctrines of separation of powers and 
legislative privilege and immunity protect State Legislators from having 
to defend themselves, from being held liable and from being questioned 
or sanctioned in administrative or judicial proceedings for speech, debate, 
deliberation and other actions performed within the sphere of legitimate 
legislative activity.

(emphasis added). See also, NRS 41.071(l)(g) and (h) and NRS 41.071(5), limiting immunity to 

“legitimate legislative activity”.

This statute is also consistent with crucial language Legislative Defendants have omitted from 

their analysis of the cases they cite in support of their claim that Senator Cannizzaro and Secretary Clift 

are cloaked in absolute immunity. For instance, the United States Supreme Court, in Supreme Cl. ofVa 

v. Consumers Union, 446 U.S. 719, 731-34 (1980), held that “legislators engaged in legitimate 

legislative activity, should be protected not only from the consequences of litigation’s results but also 

from the burden of defending themselves.” Id. 731-32. (internal quotations omitted; emphasis added).

In Chappell v. Robbins, 11 F.3d 918 (9th Cir. 1996), the Ninth Circuit recognized that legislative 

immunity extends only “to those actions falling within the sphere of legitimate legislative activity.” Id. 

at 920 (internal quotations omitted; emphasis added). Moreover, in that case, the Ninth Circuit reiterated 

a two-part test to determine whether the actions complained of are legislative or not. The first question 

is whether the action involves ad hoc decisionmaking, or the formulation of policy. Id. The second 

question is whether the action applies to a few individuals, or the public at large. Id. at 921.

Here, the specific acts complained of are Senator Cannizzaro’s allowance of less than two-thirds 

majority to pass SB 542 and SB 551, both of which generate revenue for the State, and Secretary Clift’s 

action to send those bills to the Legislative Counsel for enrollment. Those actions are clearly not 

policymaking, but were ad hoc decisions made by Cannizzaro and Clift to ignore a clear constitutional 

mandate. This is particularly true when considering Senator Cannizzaro’s actions on the Senate floor
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on June 3, 2019, which resulted in the two-thirds requirement, stamped on the printed version of the 

amendment to SB 551 when the first vote was taken, only to be removed from the next amendment 

involving the same sections when less than two-thirds of the Senate voted to pass the bill. She called 

for a new vote on a newly printed version of an amendment to SB 551 that did not have the two-thirds 

requirement stamped on it, which bill was declared passed, by simple majority. Plaintiff Senators 

specifically complain, in their First Claim for Relief, that Senator Cannizzaro’s and Secretary Clift’s ad 

hoc decisions to ignore the constitutional two-thirds requirement for both SB 542 and SB 551 nullified 

their vote, in violation of their equal protection and due process rights. First Amended Complaint, 

63-67. Thus, the second part of the test described in Chappell is also satisfied in favor of determining 

that Senator Cannizzaro’s and Secretary Clift’s actions, here, were not within the sphere of legitimate 

legislative activity*

Lastly, the holding in Scott v. Taylor, 405.F.3d 1251 (1 l,h Cir. 2005) is consistent with Chappell 

and Consumers Union. In that case, however, the complaining party conceded that the actions 

complained of against the named legislative parties were legislative actions and, so, that court’s analysis 

into whether legislative immunity applied was different than in those other two cases and different than 

it is here.
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17 Thus, it is clear legislative immunity is qualified, rather than absolute, and will only apply when 

the actions complained of constitute legitimate legislative activity. Allegations of illegitimate legislative 

activity - for instance, actions that violate the Nevada Constitution - do not trigger the protection of 

legislative immunity under NRS 41.071. See e.g.. Gravel v. United States, 408 U.S. 606, 620 (1972) 

(noting, generally, historical precedent weighs against extending legislative immunity “so as to privilege 

illegal or unconstitutional conduct beyond that essential to foreclose executive control of legislative” 

activity).
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24 B. Proper parties.

Legislative Defendants also seek to have judgment entered in favor of Senator Cannizzaro and 

Secretary Clift because they are not necessary or proper parties to these proceedings. In support, they

25

26

27

28 4 The same conclusion applies to Lt. Gov. Marshall and Gov. Sisolak, who violated their own 
constitutional legislative duties with respect to SB 542 and SB 551.
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cite a California case along with several federal cases. Legislative Defendants argue that summary 

judgment is appropriate when a plaintiff has named the wrong party as a defendant. They cite Nelson v 

Int'l Paint Co., 734 F.2d 1084 (5th Cir. 1984) and 10A Wright and Miller, Fed. Prac. & Proc. Civ. § 

2727 (4‘h ed. Westlaw 2020) in support of this argument.

The 5th Circuit Court of Appeals, in Nelson, held that summary judgment was appropriate where 

the plaintiffs had sued a paint company (International Paint Company, Inc.) for injury allegedly caused 

by inhaling fumes from defective, toxic paint, but where an affiliated, but legally separate paint company 

(International Paint Company (California), Inc) had actually manufactured and marketed the paint that 

allegedly caused the harm. 734 F.2d at 1094.

Furthermore, the Wright & Miller section cited is a discussion on when summary judgment is 

appropriate in negligence actions and the statement quoted by Legislative Defendants is based on a case 

{Fitzgerald v. Westland Marine Corp., 369 F.2d 499 (2d Cir. 1966)) where the plaintiffs sued the alleged 

owner of a ship that sunk in the Pacific Ocean, killing the crew, but the named defendant was merely 

the agent for the true owner of the ship. § 2729 Negligence Actions, 10A Fed. Prac. & Proc. Civ. § 2729 

(4th ed.).
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the wrong defendants. Plaintiffs set out, in plain detail, in the First Amended Complaint, the actions of 

Senator Cannizzaro and Secretary Clift, which give rise to the claims asserted against them. See e.g.. 

First Amended Complaint, 16,18,44, and 56. Unlike the defendants named in Nelson and Fitzgerald, 

there is no other person who could face liability for the allegations pled against Cannizzaro and Clift.

Next, Serrano v. Priest, 557 P.2d 929 (Cal. 1976) is distinguishable from this matter in several 

important respects, not the least being the California Supreme Court simply held it was not necessary 

for the Plaintiffs, in that action, to name either the California Legislature or the Governor in a suit in 

which the validity of a statute was at issue.5 That court did not, however, reach the conclusion that, had 

the plaintiffs named the California Legislature or the Governor as defendants, those parties would have 

to be dismissed or that judgment, as a matter of law, would have to be entered in their favor. Indeed,
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28 3 The statute in question, a school funding measure, was ultimately deemed unconstitutional under 
California’s constitutional equal protection language.
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1 that court noted, specifically, the discretion afforded to plaintiffs in naming defendants. Id. at 942. The 

only obligation a plaintiff has is to name indispensable parties, but they have discretion to name 

additional proper parties - “i.e. parties subject to permissive joinder or capable of intervention.” Id.

The plaintiffs in Serrano had named as defendants the State Treasurer and other state and county 

officials charged with administration of the statute in question and the court stated, as Legislative 

Defendants acknowledge, “state officers with statewide administrative functions” are proper defendants 

in actions for declaratory and injunctive relief to challenge the constitutionality of state statutes. The 

court does not, however, say these are the only proper defendants in such a case.

Furthermore, as is plain from the face of Plaintiffs’ First Amended Complaint, “[t]his is an action 

to challenge the constitutionality of SB 542 and SB 551 as well as the constitutionality of the manner 

in which each such bill was passed into law” First Amended Complaint, H 23. (emphasis added). The 

actions of Senator Cannizzaro, as the Senate Majority Leader and as the sponsor of SB 551, and 

Secretary Clift, whose duties include transmission of constitutionally passed bills to the Legislative 

Counsel for enrollment, are integral to the question of whether SB 542 and SB 551 were passed in a 

constitutional manner. The same goes for Lieutenant Governor Kate Marshall, and Governor Steve 

Sisolak, who were also named as Defendants for their roles in relation to the passing of the bills in 

question. None of the cases cited by Legislative Defendants discuss the propriety of naming such 

officials as defendants where the question presented to the Court is not just the constitutionality of the 

bills themselves, but the procedural manner in which they were enacted and violated the Plaintiffs’ 

constitutional rights.

Ex parte Young, 209 U.S. 123 (1908), stands for the proposition that in an action “to enjoin 

enforcement of an act alleged to be unconstitutional, it is plain that [a named] officer must have some 

connection with the enforcement of the act.” Id. at 157. Plaintiffs, of course, named as Defendants here 

the Nevada Department of Taxation, charged with enforcing the mandates contained in SB 551, and the 

Nevada Department of Motor Vehicles, charged with enforcing the mandates contained in SB 542. 

Plaintiffs’ fourth claim for relief seeks injunctive relief only against those two state agencies. First 

Amended Complaint. *) 81. Plaintiffs do not seek, in this action, to enjoin Senator Cannizzaro or
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1 Secretary Clift. Therefore, Ex parte Young offers no support to the Legislative Defendants’ argument 

that Cannizzaro and Clift must have judgment entered in their favor because they are not proper parties.

Contrary to assertions made throughout Legislative Defendants’ Counter-Motion for Summary 

Judgment, Plaintiffs do not seek injunctive relief from Senator Cannizzaro and Secretary Clift. Rather, 

Plaintiff Senators have asserted a claim that Senator Cannizzaro and Secretary Clift (along with the other 

named individual defendants) have denied them their right to place effective votes as duly elected 

members of the Senate, thus violating their equal protection and due process rights. First Amended 

Complaint, 63-67. Plaintiff businesses and associations have asserted due process constitutional 

claims under the United States and Nevada Constitutions as a result of Senator Cannizzaro’s and 

Secretary Clift’s (and the other individually named defendants’) violation of the Nevada Constitution. 

First Amended Complaint, ^ 69-71.

Finally, the Nevada Supreme Court in Cannizzaro v. First Jud Dist. Ct., 136 Nev. Adv. Op. 34. 

466 P.3d 529, 532 (2020) acknowledged that Senator Cannizzaro and Secretary Clift were sued in their 

official capacity for acts taken on behalf of the Legislature as a whole and were representing the 

Legislature in this action, which had an interest to defend the constitutionality of SB 542 and SB 551. 

The Nevada Supreme Court did not accept the arguments of Legislative Defendants that the individual 

Legislative Defendants were not necessary and proper parties. Accordingly, they are proper parties to 

this action.
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Legislative Defendants have not shown that judgment, as a matter of law, should be entered in 

favor of Senator Cannizzaro and Secretary Clift on any of the claims asserted against them by reason of 

the alleged impropriety of their having been named as Defendants.

Summary Judgment in Plaintiffs Favor Should be Granted.

As set forth above and in their Motion for Summary Judgment, Article 4. Section 18(2) of the 

Nevada Constitution required a two-thirds constitutional vote for passage of SB 542 and SB 551. The 

Majority Leader of the Senate determines which bills will be heard by the Senate pursuant to Senate 

Standing Rule 6 and the Majority Leader was the sponsor of SB 551 and amendments related thereto. 

The official duties of the President of the Senate during the 80th Session of the Nev ada Legislature 

included signing bills that had been passed by the Senate in conformity with the Nevada Constitution
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pursuant to Article 4, Section 18(1) of the Nevada Constitution, NRS 218D.640 and Senate Standing 

Rule 1. The official responsibilities of the Secretary of the Senate during the 80th Session of the Nevada 

Legislature included signing bills that had been passed by the Senate and transmitting bills for enrollment 
to the Legal Division passed by the Senate in conformity with the Nevada Constitution. Article 4. 

Section 18(1) of the Nevada Constitution, NRS 218D.630, NRS 218D.640 and Senate Standing Rule 1. 
The Legislative Counsel then delivers enrolled bills to the Governor. NRS 218D.660. The official 

responsibilities of the Governor include approving and signing bills passed by the Legislature in 

conformity with the Nevada Constitution and to see the laws of the State of Nevada are faithfully 

executed. Article 4, Section 35, Article 5, Section 7 of the Nevada Constitution, NRS 218D.675. 

Consequently, if SB 542 and SB 551 were passed without the required two-thirds majority constitutional 
requirement, the Majority Leader, President and Secretary of the Senate and the Governor had statutory 

and constitutional duties not to sign them and/or approve them into law. See Nevada Mining Ass'n v. 

Erdoes, 117 Nev. 531, 537,26 P.3d 753, 757 (2001). Thus, said Defendants violated their statutory and 

constitutional duties and violated the constitutional rights of the Plaintiffs, causing them harm. 

Accordingly, summary judgment should be granted against said individual Defendants in Plaintiffs' 
favor.
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< 17 Legislative Defendants admit in their Answers that Defendant Nicole Cannizzaro is named in 

her official capacity, is a duly elected member of the Nevada Legislature, was a member of the Senate 

during the 80th (2019) Session of the Nevada Legislature, served as the Senate Majority Leader during 

the 80th (2019) Session of the Nevada Legislature and was the sponsor of SB 551. Answers of 

Legislative Defendants at 1|16. Legislative Defendants admit that Defendant Kate Marshall is named in 

her official capacity, is the duly elected Lieutenant Governor of the State of Nevada and served as 

President of the Senate during the 80th (2019) Session of the Nevada Legislature; and that her official 
duties include signing bills passed by the Nevada Legislature. Id. at 1(17. Legislative Defendants admit 

that Defendant Claire Clift is named in her official capacity and served as the Secretary of the Senate 

during the 80th (2019) Session of the Nevada Legislature; and that her official duties include transmitting 

bills passed by the Nevada Legislature to the Legislative Counsel for enrollment. Id. at ^ 18. Legislate e 

Defendants admit that Defendant Steve Sisolak is named in his official capacity and is the duly elected
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1 Governor of the State of Nevada; and that his official duties include approving and signing bills passed 

by the Nevada Legislature and seeing that the laws of the State of Nevada are faithfully executed. 

Answers at 1|19. Legislative Defendants admit that Sections 2, 3, 37 and 39 of SB 551 eliminated a rate 

adjustment procedure used by the Department of Taxation to determine whether the rates of certain 

payroll taxes should be reduced in future fiscal years under certain circumstances. Answers at UK 43, 47 

and 48. Plaintiffs find it disingenuous that Legislative Defendants answered they “lack knowledge or 

information sufficient to form a belief about the truth of the following allegations” in paragraphs 55, 56, 

58 and 59 in Plaintiffs’ First Amended Complaint which described the actions that occurred during the 

2019 Session including the actions on the Senate floor on June 3, 2019:
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Notwithstanding an opinion from the Legislative Counsel Bureau (“LCB”) on or 
about May 8, 2019, at various stages of the Senate’s consideration of SB 551 and 
amendments thereto after May 8,2019, LCB’s bill documentation showed that two-thirds 
of the Senate, or 14 Senators, would have to vote to approve the bill, and at other stages 
of the Senate’s consideration of SB 551, the two-thirds requirement was removed from 
LCB’s bill documentation for SB 551.
56. Defendant, NICOLE CANNIZZARO’S actions on the Senate floor on June 3,
2019 show that if SB 551 did not have support from two-thirds of the Senate, the majority 
party, of which she was leader, would pass the bill by simple majority.
58. In previous legislative sessions, the Nevada Legislature, including the Senate, has 
required a vote of not fewer than two-thirds of the members elected to the Legislature, 
including the Senate, to extend the prospective expiration of certain taxes and fees.
59. At all times relevant hereto, the 80th (2019) Session of the Nevada Legislature 
had enough money to fund the State’s budget without the public revenues created, 
generated or increased as a result of the changes to the payroll tax adopted by SB 551.

See Answers of Legislative Defendants at KK 55, 56, 58 and 59. Because they answered they lacked

knowledge or information sufficient to form a belief about the truth of the above allegations, Legislative

Defendants denied the above allegations. Said Defendants incredibly denied their own conflicting bill

documentation and actions involving the constitutional number of votes required for approving SB 551.

the documented events in the Senate Journal of June 3, 2019 for SB 551, and Legislative Counsel's

historical documented requirement that a vote of not fewer than two-thirds of the members of the Senate

were required to extend the prospective expiration of certain taxes and fees. Based upon the exhibits

provided and as set forth above, Plaintiffs are entitled to judgment as a matter of law on their claims for

relief against all Defendants, including the individually named Defendants.

The right to vote is fundamental in a free democratic society. A voter has the constitutional right

to have his vote given as much weight as any other vote and not to have his vote denied, debased, or

55.
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diluted in any manner. Clark Cty, v. City of Las Vegas, 92 Nev. 323, 342, 550 P.2d 779, 792 (1976) 

citing Hadley v. Junior College District, 397 U.S. 50, 52, 90 S.Ct. 791 (1970). Legislators, like private 

citizens, have a constitutional right to have their votes count a certain amount. Biggs v. Cooper, 323 

P.3d 1166, 1172 (Ariz. Ct. App.), affd in part, vacated in part sub nom. Biggs v. Cooper ex rel. Cty. of 

Maricopa, 341 P.3d 457 (Ariz. 2014).

Plaintiff Senators have a constitutional right to vote as duly elected members of the Legislature 

pursuant to Article 4, Section 1, Section 4, and Section 18(1) of the Nevada Constitution. Here, Plaintiff 

Senators’ right to vote was nullified by the Legislative Defendants’ failure to require a two-thirds 

constitutional majority for passage of SB 542 and SB 551. Plaintiff Senators’ constitutional rights have 

been violated and they are entitled to an award of attorney’s fees for being required to bring this action. 

Actions for declaratory or injunctive relief may involve claims for attorney fees as damages when the 

actions were necessitated by the opposing party’s bad faith conduct. Sandy Valley Associates v. Sky 

Ranch Estates Owners Association, 117 Nev. 949, 958, 35 P.3d 694,970 (2001), recededfrom on other 

grounds Morgan v. Felton, 123 Nev. 577,170 P.3d 982 (2007). Supplemental relief is appropriate when 

declaratory relief has been granted. NRS 30.100. Costs are allowed by NRS 30.120. The State has 

waived immunity for certain liability. NRS 41.031 et seq. An award of attorney’s fees and costs is the 

only relief available to Plaintiff Senators as they cannot undo the vote on SB 542 and SB 551 at this 

point. Prospective relief alone is not sufficient as a meaningful remedy for the unconstitutional 

deprivation of their rights. See State, Nevada Department of Taxation v. Scotsman Mfg. Co., Inc., 109 

Nev 252, 256, 849 P.2d 317, 320 (1993). The Nevada Supreme Court in Cannizzaro v. First Jud Dist. 

Ct., 136 Nev. Adv. Op. 34, 466 P.3d 529, 534 (2020) determined that Legislative Counsel could not 

represent Plaintiff Senators in pursuit of their claims in this action. Accordingly, Plaintiff Senators were 

required to obtain counsel to prosecute this action and are entitled to an award of attorney’s fees. See 

Biggs v. Cooper ex rel. Cty. of Maricopa, 341 P.3d 457, 462 (2014) (Plaintiff legislators request for an 

award of attorneys’ fees was denied without prejudice because there had been no determination on the 

merits and plaintiff legislators could seek an award from the superior court should they ultimately prevail 

in the lawsuit). As set forth in the Affidavit of Senator Settclmeyer filed herewith, the Plaintiffs have
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incurred attorney’s fees and costs and continue to accrue attorney’s fees and costs in the prosecution of 

this action.

1

2

All Plaintiffs are entitled to injunctive relief from prospective enforcement and payment of the 

unconstitutional fees and taxes. See NRS 30.100, S. Nevada Homebuilders Ass'n, Inc. v. City ofN. Las 

Vegas, 112 Nev. 297, 303, 913 P.2d 1276, 1280 (1996), disapproved of on other grounds by Sandy 

Valley Assocs. v. Sky Ranch Estates Owners Ass'n, 117 Nev. 948, 35 P.3d 964 (2001).

The taxpayer Plaintiffs are entitled to a refund with interest for their overpayment of taxes. NRS 

360.2935 provides: “a taxpayer is entitled to receive on any overpayment of taxes... a refund together 

with interest.” The Nevada Supreme Court has agreed. Worldcorp v. State, Dep't of Taxation, 113 Nev. 

1032, 1038, 944 P.2d 824, 828 (1997) (When a tax statute is determined to be unconstitutional, the 

taxpayer is entitled to a refund.). In McKesson Corp. v. Division of Alcoholic Beverages and 

Tobacco, 496 U.S. 18, 110 S.Ct. 2238, 110 L.Ed.2d 17 (1990), the United States Supreme Court held:

If a Stale places a taxpayer under duress promptly to pay a tax when due and relegates him 
to a postpayment refund action in which he can challenge the tax's legality, the Due Process 
Clause of the Fourteenth Amendment obligates the State to provide meaningful backward- 
looking relief to rectify any unconstitutional deprivation.
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% 16 496 U.S. at 31, 110 S.Ct. at 2247 (footnotes omitted) cited with approval in State, Nevada Dep't of 

Taxation v. Scotsman Mfg. Co., 109 Nev. 252, 255, 849 P.2d 317, 319 (1993).

10. Conclusion.

< 17

19 For all the foregoing reasons, Executive Defendants’ Motion to Dismiss and Legislative 

Defendants Counter-Motion for Summary Judgment should be denied and summary judgment 

granted to Plaintiffs on their claims for relief.
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Csc
DATED this 4th day of September, 2020.1

2 ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, NV 89703 
Telephone: (775) 687-0202

3

4 =r-, ^5 By:
KAREN A. PETERSON. ESQ.
Nevada State Bar No. 366 
JUSTIN M. TOWNSEND, ESQ.
Nevada State Bar No. 12293
Email: kpetersonffianisonmackenzie.eoin
Email: itownsend@allisonmackenzie.com
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CERTIFICATE OF SERVICE
I

2 Pursuant to NRCP Rule 5(b), I hereby certify that I am an employee of ALLISON, 

MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused the foregoing document to be 

served on all parties to this action by:

Placing a true copy thereof in a sealed postage prepaid envelope in the United States 
Mail in Carson City, Nevada

Hand-delivery - via Reno/Carson Messenger Service

Electronic Transmission

Federal Express, UPS, or other overnight delivery

E-filing pursuant to Section IV of District of Nevada Electronic Filing Procedures
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11 fully addressed as follows:
Kevin C. Powers, Esq.
Legislative Counsel Bureau, Legal Division 
kpowers@.lcb.state.nv.us
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13
Aaron D. Ford, Esq.
Craig A. Newby, Esq.
Office of the Attorney General 
CNewbvfalau.nv.uov
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u16 DATED this day of September, 2020.
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