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I
LEGISLATIVE COMMISSION (702 ) 6E7-6800 

RANDOLPH 1 TOWNSEND. Staanr Chatman 
Lome J. Millciewrch, Director. Stcmnn

STATE OF NEVADA
LEGISLATIVE COUNSEL BUREAU

LEGISLATIVE BUILDING 
401 S. CARSON STHEFT 

CARSON CITY. NEVADA 89701^1747 
Fix No : 1702) 687-3962

INTERIM FINANCE COMMITTEE (702) oSThSS:
WILUAM 1 RAGG1Q Sminor. Chairman 

Duud G MJes. rued Analyst 
Mxrk W Stevens, Fhcoi Analyst

y.1 '

LORNE J MAUtlEWICH. Dirtctor 
(702) 687-6800

Wm, GARY CREWS, Upslanv, Autluor (702) 667-6813 
ROBERT E. ERICKSON, Kcttarck Dirtnor (702) 687-6823 
BRENDA I ERDOES. Lejislaavt Cemel (7021 687-«B>0

MayS, 1997

Speaker Joseph E. Dini, Jr 
Assembly Chambers

Dear Speaker Dini:

You have asked several questions concerning the effect on the Legislature of the 
recent amendment of Section 18 of Article 4 of the Nevada Constitution that requires a 
two-thirds majority vote to pass a bill or joint resolution that creates, generates or 
increases any public revenue in any form.

Ballot Question No. 11 of the 1996 General Election proposed the following 
amendment to Section 18 of Article 4 of the Nevada Constitution:

n

[Sec:] Sec. 18. J. Every bill, except a bill placed on a consent calendar 
adopted as provided in [this section, shall] subsection 4, must be read by 
sections on three several days, in each House, unless in case of emergency, 
two thirds of the House where such bill [may be] is pending shall deem it 
expedient to dispense with this rule. [: but the] The reading of a bill by 
sections, on its final passage, shall in no case be dispensed with, and the vote 
on its final passage, shall in no case be dispensed with, and the vote on final 
passage of every bill or joint resolution shall be taken by yeas and nays to be 
entered on the journals of each House. [: and] Except as otherwise provided 
in subsection 2, a majority of all the members elected in each house [, shall 
be] is necessary to pass every bill or joint resolution, and all bills or joint 
resolutions so passed, shall be signed by the presiding officers of the 
respective Houses and by the Secretary of the Senate and Clerk of the 
Assembly.

2. Except as otherwise provided in subsection 3, an affirmative vote of not 
fewer than two-thirds of the members elected to each house is necessary to 
pass a bill or joint resolution which creates, generates, or increases any
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Speaker Dim 
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public revenue in any form, including but not limited to taxes, fees, 
assessments and rates, or changes in the computation bases for taxes, fees, 
assessments and rates.

3. A majority of all of the members elected to each house may refer any 
measure which creates, generates, or increases any revenue in any form to 
the people of the State at the next general election, and shall become effective 
and enforced only if it has been approved by a majority of the votes cast on 
the measure at such election.

4. Each House may provide by rule for the creation of a consent calendar 
and establish the procedure for the passage of uncontested bills.

The amendment became effective on November 27, 1996. No specific precedent exists 
as to the manner in which the courts will construe the language of this constitutional 
requirement. Therefore, we must rely upon the rules of statutory construction to answer 
your questions.

The Nevada Supreme Court has long held that the rules of statutory construction 
govern the interpretation of constitutional provisions and apply equally to statutes and 
constitutions. State ex rel. Perrv v. Arrington. 18 Nev. 412,414 (1884). It is a 
fundamental rule of construction that if a provision is clear and unambiguous on its 
face, a court may not go beyond the language of the provision in determining the 
drafter’s intent. Roberts v. State of Nevada. 104 Nev. 33, 34 (1988). Generally, if a term 
has not been given a definition, the accepted rule is that the term must be given its plain 
and ordinary meaning. See Cunningham v. State. 109 Nev. 569, 571 (1993); Ex parte 
Ming. 42 Nev. 472,492 (1919). Thus, "[wjhen the language of a statute is plain and 
unambiguous, a court should give that language its ordinary meaning and not go beyond 
it." City Council of Reno v. Reno Newspapers, Inc., 105 Nev. 886, 891 (1989). To 
arrive at the plain and ordinary meaning of a term, a reviewing court usually relies upon 
dictionary definitions because those definitions reflect the plain and ordinary meanings 
that are commonly ascribed to words and terms. See Cunningham. 109 Nev. at 571. 
There are no definitions provided for the terms used in the provisions added to Section 
18 of Article 4 of the Nevada Constimtion. Therefore, I will apply these principles of 
construction to answer each of your questions separately below.

Application to Votes of Committees, Votes on Procedural 
Matters or Votes of Local Governing Bodies

You have asked whether the requirement for a two-thirds majority vote applies to 
any vote other than the final vote on a measure in each house of the legislature. 
Subsection 2 of Section 18 of Article 4 of the Nevada Constitution states that “an 
affirmative vote of not fewer than two-thirds of the members elected to each house is
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necessary to pass a bill or joint resolution.” This language raurors language contained in 
subsection 1 of this section concerning the final passage of a bill or resolution. A careful 
reading of subsection 2, in conjunction with subsection 1, produces the conclusion that 
the requirement for a two-thirds majority vote applies only to the final vote on the bill or 
joint resolution in each house. Therefore, it is the opinion of this office that the 
requirement does not apply to any votes on the measure in committee or the votes in 
either house on procedural matters concerning the measure, including the referral or 
amendment of the measure. Similarly, the requirement by its terms does not apply to 
any other entity, such as a local governing body.

Application to Revenue of Local Governments

You have asked whether the provisions of subsection 2 of Section 18 of Article 4 of 
the Nevada Constitution apply when the Legislature is creating, generating or increasing 
the revenue of a local government. Because of the broadness of the wording of 
subsection 2, it will be difficult to exclude, with any confidence, any bill or joint 
resolution which in any way “creates, generates, or increases any public revenue in any 
form" from the requirement for a two-thirds majority vote. It appears that the 
requirement would apply whether the revenue being created, generated or increased is 
state money or that of a local government for both are covered by the common meaning 
of the tenm “public revenue." Therefore, it is the opinion of this office that the 
requirement for a two-thirds majority vote would apply to a measure which creates, 
generates or increases any source of public revenue, whether that revenue is generated 
for use by the state or a local government.

Application to Enabling Legislation

You have asked whether the requirement for a two-thirds majority vote 
applies to enabling legislation, such as a measure in which the Legislature 
authorizes a local government to impose or increase a tax or a fee or a measure 
which authorizes a state agency to charge and collect a fee. As indicated earlier in 
this opinion, the language of subsection 2 states that the requirement applies to 
any measure “which creates, generates, or increases any public revenue in any 
form.” The plain meaning of the terms “create,” “generate” and “increase” will 
determine the application of the subsection. The common dictionary meaning of 
“create” is to “bring into being.” Similarly, the common meaning of “generate” 
is to “bring into existence" or “produce.” The term “increase” is defined to mean 
“to make greater or larger.” Webster's New International Dictionary (Second 
Edition). These terms all clearly refer to taking the action of creating, generating 
or increasing rather than the action of authorizing some other entity to do so. If 
the requirement were meant to apply to enabling legislation, it would have
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included a term such as “authorizing” or “enabling.” Therefore, it is the opinion 
of this office that the two-thirds requirement does not apply to a measure which 
only authorizes or enables a local governing body to impose or increase a tax or 
fee because the decision as to whether the action will be taken is left to be made 
by another governing body at another time.

However, it should be noted that there may be specific cases where the 
requirement for a two-thirds majority vote will apply to a measure which 
authorizes or enables a state agency to impose or increase a fee if, in combination 
with other measures or actions taken by the Legislature, the revenue to be derived 
from the fee is, in effect, created, generated or increased by the Legislature. For 
example, if the measure in question authorizes a state agency to charge and collect 
a fee of up to a certain amount, and the Authorized Expenditures Act for the same 
legislative session authorizes the expenditure of the money received from this fee 
to carry out the work programs in the budget that the Legislature approves for the 
agency, such action would be tantamount to imposition of the fee by the 
Legislature. Thus, there is an argument that the measure which authorizes the 
imposition or increase of the fee created, generated or increased revenue for the 
state. Therefore, it is the opinion of this office that although the two-thirds 
requirement does not apply to measures which authorize or enable a local 
governing body to impose a fee or a tax, it will likely apply to a measure which 
authorizes or otherwise enables a state agency to charge and collect a fee if, in 
combination with other actions taken by the Legislature, the fee is essentially 
imposed or increased by the action of passmg that measure.

Application to Minimal Increases and Offset Revenue

You have asked whether the provisions of subsection 2 of Section 18 of Article 4 of 
the Nevada Constitution apply when the increase is minimal or when the Legislature 
includes a source of revenue in a measure only for the purpose of providing the funding 
for a new program established by the remaining portions of the measure or other 
expenditures in the measure. There is no de minimus excqption to the requirement for a 
two-thirds majority vote. Therefore, it is the opmion of this office that the requirement 
would be applicable even if the revenue being created, generated or increased is an 
insignificant amount. Similarly, because there is no exception to the requirement for 
revenue which is offset, it is the opinion of this office that the requirement would apply 
even if the revenue being created, generated or increased is completely offset by 
expenditures required by the measure.

JA001066



r

Speaker Dim 
May 5, 1997 
Page 5

Application to Changes in the Computation Bases for 
Taxes, Fees, Assessments and Rates

You have asked whether the requirement for a two-thirds majority vote applies to all 
measures which change the computation bases for taxes, fees, assessments or rates. The 
language of the provision states that the requirement for a two-thirds majority vote 
applies to a measure “which creates, generates, or increases any public revenue in any 
form, including... changes in the computation bases for taxes, fees, assessments and 
rates." Therefore, it is the opinion of this office that the requirement for a two-thirds 
majority vote only applies to measures which change the computation bases for taxes, 
fees, assessments or rates in a manner that will have the effect of creating, generating or 
increasing state or local revenue.

Failure to Comply with the Requirement

The penalty for failure by the Legislature to comply with the requirement for a two- 
thirds majority vote is likely to be that the provision or provisions that create, generate or 
increase public revenue, if challenged, would be void and therefore unenforceable. 
Depending upon the nature of the remainder of the provisions in the measure and then- 
relationship to the revenue provision, the court could also hold some or all of the 
remaining provisions to be void as well. The severablility clause in MRS 0.020 would 
apply to any revenue provisions that were added to NRS. Therefore, unless a separate 
severability clause is included in the measure, the standard for determining whether the 
other portions of a measure containing a voided revenue provision would also be 
invalidated would be whether those portions “can be given effect without the invalid 
provision or application.” (NRS 0.020) The determination of a court based upon this 
standard may be different than intended by the Legislature, especially in cases where the 
voided provision would have provided the funding For a new program established by the 
remaining portions of the measure. The extent to which ancillary provisions are voided 
by the court can be controlled by the Legislature in most cases by including in the 
measure a separate severability clause which states which provisions the Legislature 
wishes to be void if the revenue provisions are voided by the court.

Application to Senate Bill No. 223

In addition to the general questions, you have asked whether the requirement for a 
two-thirds majority vote applies to Senate Bill No. 223, which reduces the rate of 
taxation imposed by the state on aviation fuel and authorizes counties to impose a tax on 
aviation fiiel. As amended by Senate Bill No. 223, subsection 1 of NRS 365.203 would 
provide that a board of county commissioners may impose a tax of not more than 8 cents 
per gallon on aviation fuel. It is clear that this measure only authorizes a local governingO
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body to create, generate or increase public revenue. Therefore, it is the opinion of this 
office that the requirement for a two-thirds majority vote does not apply to this measure 
because it merely enables another body to impose or increase a tax and does not, by its 
terms or in concert with other actions of the Legislature, create, generate or increase 
public revenue.

Please let me know if you have any further questions regarding this matter.

Very truly yours.

Udgiy
Brenda J. Erdoes 
Legislative Counsel
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