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PRIVATE ARBITRATION BEFORE 

DONALD WILLIAMS, ESQ., ARBITRATOR 

DIRECT GRADING & PAVING, LLC, a 
Nevada limited liability company, 

Plaintiff, 

v. 

CENTURY COMMUNITIES OF NEVADA, 
LLC, a Delaware limited liability company, 
DOES I through X; and ROE 
CORPORATIONS I through X, inclusive, 

Respondent. 

17 H--:::::c=EN=T=u;-;:;R=Y:-:-:::::c=o~M~MUN==I=TI:;;:E;-;::"s-:::o=F:-;:-N=E=v;-::AD-;:::-;A-, --1 

18 
LLC, a Delaware limited liability company; 

19 
Counter Claimant, 

20 

21 

22 

23 

v. 

DIRECT GRADING & PAVING, LLC, a 
Nevada limited liability company; DOES I 
through X, and ROE CORPORATIONS I 
through X, inclusive, 

Counter Respondent. 

24 1+---------------~------------~ 

RESPONSE TO CENTURY 
COMMUNITIES OF NEVADA, LLC'S 
FIRST SET OF REQUESTS FOR 
PRODUCTION OF DOCUMENTS 

25 TO: CENTURY COMMUNITIES OF NEVADA and 
TO: SANTORO WHITMIRE, its attorneys 

26 
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Direct Grading & Paving, L.L.C. ("DGP") in response to Century Communities of Nevada, 

LLC's First Set of Requests for Production of Documents propounded by Century Communities of 

Nevada, LLC ("Century") on the 12th day of September, 2017, states as follows: 

DEFINITIONS 

The following definitions apply to DGP's objections, all of which DGP incorporates in the 

below responses by reference: 

A. "Nondiscoverable I Irrelevant"- The request in question concerns a matter that is 

irrelevant to the subject matter of this litigation and is not reasonably calculated to lead to the 

discovery of admissible evidence. 

B. "Unduly burdensome" -The request in question seeks discovery which is unduly 

burdensome or expensive, taking into account the needs of the case, limitations on the parties' 

resources, and the importance of the issues at stake in the litigation. 

C. "Vague"- The request in question contains a word or phrase which is not adequately 

defined, or the overall request is confusing or ambiguous, and Plaintiff is unable to reasonably 

ascertain what information or documents Defendant seeks in the request. 

D. "Overly broad"- The request seeks information or documents beyond the scope of, or 

17 beyond the time relevant to, the subject matter of this litigation and, accordingly, seeks information 

18 or documents which are nondiscoverable/irrelevant and is unduly burdensome. 

19 GENERALOBJECTIONS 

20 L DGP objects to Century Communities ofNevada, LLC's First Set of Requests for 

21 Production of Documents ("Requests") to the extent that they seek information that is protected by 

22 any absolute or qualified privilege or exemption, including, but not limited to, the attorney-client 

23 privilege, the attorney work-product exemption, and the consulting-expert exemption. 

24 2. DGP objects to Century's Requests on the grounds that they are excessively 

25 burdensome and overly broad, and that much of the information requested may be obtained by 

26 Century from other sources more conveniently, less expensively, and with less burden. 
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3. Answers will be made on the basis of information and writings available to and 

located by DGP upon reasonable investigation of records and inquiry. There may be other and 

further documents respecting the Requests propounded by Century of which DGP, despite DGP's 

reasonable investigation and inquiry, are presently unaware. DGP reserves the right to modify or 

enlarge any response with such pertinent additional documents as may be subsequently discovered. 

4. DGP objects to any Request to the extent that it would impose on DGP greater duties 

than are set forth under the Nevada Rules of Civil Procedure. 

5. Each response will be subject to all objections as to competence, relevance, 

materiality, propriety and admissibility, and to any and all other objections on any ground which 

would require the exclusion from evidence of any statement herein if any such statements were 

made by a witness present and testifying at trial, all of which objections and grounds are expressly 

reserved and may be interposed at such hearings. 

6. DGP adopts by reference the above objections and incorporates each objection as if it 

was fully set forth in each ofDGP's Responses. 

REQUEST NO. 1: 

For all individuals employed by DGP for the time period of June 29, 201 0 through December 

22, 2016, produce all Documents evidencing the following: 

a. The identity of the employee; 

b. The date the employee was hired; 

c. The date the employee was terminated; 

d. The position held by the employee; and 

e. All paystubs for the employee. 

Personal information such as social security numbers and payroll amounts may be redacted. 

This request is intended to discover whether DGP had sufficient manpower in order to timely 

complete the work contemplated utlderthe Agreement and the PW As and to discover the identities of 

individuals who may have information relevant to these proceedings. 

3 
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1 RESPONSE NO. 1: 

2 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

3 this Request on the grounds that it is overly broad, proprietary, unnecessarily intrudes on the 

4 privacy of employees who have no knowledge of this action, and seeks information that is 

5 irrelevant. Further, DGP has performed many services for Century since 2010. DGP never received 

6 any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

7 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

8 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

9 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

10 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

11 Century did not have information when DGP was terminated for "cause", show that Century failed 

12 to mitigate its damages by failing to request this information from DGP before termination, to 

13 provide assurances. Without waiving this objection, DGP responds as follows: See PLAINTIFF'S 

14 INITIAL DISCLOSURES and any supplements thereto. 

15 REQUEST NO.2: 

16 For all independent contractors and/or consultants engaged by DGP for the time period of 

17 June 29, 2010 through December 22,2016, produce all Documents evidencing the following: · 

18 £ The identities of the independent contractors and/or consultants; 

19 g. The date the independent contractors and/or consultants were engaged and the date the 

20 engagements ceased; 

21 h. The services provided by the independent contractors and/or consultants; and 

22 1. The payments made to the independent contractors and/or consultants. 

23 RESPONSE NO. 2: 

24 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

25 this Request on the grounds that it is overly broad, proprietary, unnecessarily intrudes on the 

26 privacy of contractors and/or consultants who have no knowledge of this action, and seeks 
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1 information that is irrelevant. Further, DGP has performed many services for Century since 2010. 

2 DGP never received any complaints concerning its services until Scott Pocopchuck left his 

3 employment with Century in 2016. Thus, the request is overbroad and burdensome, for which DGP 

4 objects. 

5 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

6 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

7 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

8 Century did not have information when DGP was terminated for "cause", show that Century failed 

9 to mitigate its damages by failing to request this information from DGP before termination, to 

10 provide assurances. Without waiving this objection, DGP responds: See PLAINTIFF'S INITIAL 

11 DISCLOSURES and any supplements thereto. 

12 REQUEST NO. 3: 

13 Produce all employment tax forms filed on a state, local or federal level for the years 201 0 

14 through today. 

15 Personal information such as social security numbers and payroll amounts may be redacted. 

16 This request is intended to discover whether DGP had sufficient manpower in order to timely 

17 complete the work contemplated under the Agreement and the PW As and to discover the identities 

18 of individuals who may have information relevant to these proceedings. 

19 RESPONSE NO. 3: 

20 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

21 this Request on the grounds that it is overly broad, proprietary, unnecessarily intrudes on the 

22 privacy of employees who have no knowledge of this action, and seeks information that is 

23 irrelevant. Further, DGP has performed many services for Century since 2010. DGP never received 

· 24 any complaints concerning its services until. Scott Pocopchuck left his employment with Century in 

25 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

26 
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1 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

2 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

3 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

4 Century did not have information when DGP was terminated for "cause", show that Century failed 

5 to mitigate its damages by failing to request this information from DGP before termination, to 

6 provide assurances. Without waiving this objection, DGP responds as follows: See PLAINTIFF'S 

7 INITIAL DISCLOSURES and any supplements thereto. 

8 REQUEST NO. 4: 

9 Produce any and all Documents evidencing any work performed by DGP for any entity or 

10 individual other than Century for the time period of January 1, 2014 through December 22,2016. 

11 RESPONSE NO. 4: 

12 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

13 this Request on the grounds that it is overly broad, proprietary, unnecessarily intrudes on the 

14 privacy of others who have no knowledge of this action, and seeks information that is irrelevant. 

15 Further, DGP has performed many services for Century since 2014. DGP never received any 

16 complaints concerning its services until Scott Pocopchuck left his employment with Century in 

17 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

18 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

19 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

20 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

21 Century did not have information when DGP was terminated for "cause", show that Century failed 

22 to mitigate its damages by failing to request this information from DGP before termination, to 

23 provide assurances. Without waiving this objection, DGP responds as follows: See PLAINTIFF'S 

24 INITIAL DISCLOSURES and any supplements thereto. 

25 

26 
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1 REQUEST NO. 5: 

2 Produce any and all Communications with GeoTek relating to the Projects for the time period 

3 of January 1, 2014 through Dt:cember 22, 2016. 

4 RESPONSE NO. 5: 

5 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

6 this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

7 irrelevant. Further, DGP has performed many services for Century since 2014. DGP never received 

8 any complaints concerning its services until Scott Pocopchuck left his employment With Century in 

9 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

10 Further, DGP objects because this information may more easily be obtained by Century 

11 because Geotek was an independent contractor, hired by Century. 

12 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

13 terminated DGP for c.ause, Century inherently would know what the cause was and have proof of 

14 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

15 Century did not have information when DGP was terminated for "cause", show that Century failed 

16 to mitigate its damages by failing to request this information from DGP before termination, to 

17 provide assurances. Without waiving this objection, DGP responds as follows: See PLAINTIFF'S 

18 INITIAL DISCLOSURES and any supplements thereto, including but not limited to Bates No. 

19 DGP00313. 

20 REQUEST NO. 6: 

21 Produce any and all Communications with NRC Concrete and Landscape relating to the 

22 Projects for the time period of January 1, 2014 through December 22,2016. 

23 

24 

25 

26 
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1 RESPONSE NO. 6: 

2 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

3 this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

4 irrelevant. Further, DGP has performed many services for Century since 2014. DGP never received 

5 any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

6 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

7 Further, DGP objects because this information may more easily be obtained by Century 

8 because, on information and belief, NRC Concrete and Landscape was an independent contractor, 

9 hired by Century. 

10 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

11 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

12 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

13 Century did not have information when DGP was terminated for "cause", show that Century failed 

14 to mitigate its damages by failing to request this information from DGP before termination, to 

15 provide assurances. Without waiving this objection, DGP responds as follows: None. Nevertheless, 

16 see PLAINTIFF'S INITIAL DISCLOSURES and any supplements thereto. Discovery in this 

17 matter is continuing. 

18 REQUEST NO.7: 

19 Produce any and all Communications with Patriot Contractors relating to the Projects for the 

20 time period of January 1, 2014 through December 22,2016. 

21 

22 

23 

24 

25 

26 
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RESPONSE NO. 7: 

2 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

3 this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

4 irrelevant. Further, DGP has performed many services for Century since 2014. DGP never received 

5 any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

6 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

7 Further, DGP objects because this information may more easily be obtained by Century 

8 because Patriot Contractors, on information and belief, was an independent contractor, hired by 

9 Century. 

10 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

1 1 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

12 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

13 Century did not have information when DGP was terminated for "cause", show that Century failed 

14 to mitigate its damages by failing to request this information from DGP before termination, to 

1 5 provide assurances. Without waiving this objection, DGP responds as follows: None. Nevertheless, 

16 · please see PLAINTIFF'S INITIAL DISCLOSURES and any supplements thereto. Discovery in 

17 this matter is continuing. 

18 REQUEST NO.8: 

19 Produce any and all Communications with Western States Contracting relating to the Projects 

20 for the time period of January 1, 2014 through December 22, 2016. 

21 

22 

23 

24 

25 

26 
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1 RESPONSE NO. 8: 

2 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

3 this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

4 irrelevant. Further, DGP has performed many services for Century since 2014. DGP never received 

5 any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

6 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

7 Further, DGP objects because this information may more easily be obtained by Century 

8 because Western States Contracting, on information and belief, was an independent contractor, 

9 hired by Century. 

10 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

11 terminated DGP for cause, Century inherently would know wh~t the cause was and have proof of 

12 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

13 Century did not have information when DGP was terminated for "cause", show that Century failed 

14 to mitigate its damages by failing to request this information from DGP before termination, to 

15 provide assurances. Without waiving this objection, DGP responds as follows: None. Nevertheless, 

16 please see PLAINTIFF'S INITIAL DISCLOSURES and any supplements thereto. Discovery in 

17 this matter is continuing. 

18 REQUEST NO.9: 

19 Produce any and all Communications with Wallace Morris Kline Surveying relating to the 

20 Projects for the time period of January 1, 2014 through December 22, 2016. 

21 
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1 RESPONSE NO. 9: 

2 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

3 this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

4 irrelevant. Further, DGP has performed many services for Century since 2014. DGP never received 

5 any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

6 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

7 Further, DGP objects because this information may more easily be obtained by Century 

8 because Wallace Morris Kline Surveying, on information and belief, was an independent 

9 contractor, hired by Century. 

10 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

11 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

12 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

13 Century did not have information when DGP was terminated for "cause", show that Century failed 

14 to mitigate its damages by failing to request this information from DGP before termination, to 

15 provide assurances. Without waiving this objection, DGP responds as follows: None. Nevertheless, 

16 please see PLAINTIFF'S INITIAL DISCLOSURES and any supplements thereto. Discovery in 

17 this matter is continuing. 

18 REQUEST NO.lO: 

19 Produce any and all Communications with Freedom Underground relating to the Projects for 

20 the time period of January 1, 2014 through December 22, 2016. 

21 

22 

23 

24 

25 
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1 RESPONSE NO. 10: 

2 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

3 this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

4 irrelevant. Further, DGP has performed many services for Century since 2014. DGP never received 

5 any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

6 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

7 Further, DGP objects because this information may more easily be obtained by Century 

8 because Freedom Underground, on information and belief, was an independent contractor, hired by 

9 Century. 

10 Further, DGP objects because Century terminated DGP' s services for "cause". Since Century 

11 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

12 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

13 Century did not have information when DGP was terminated for "cause", show that Century failed 

14 to mitigate its damages by failing to request this information from DGP before termination, to 

15 provide assurances. Without waiving this objection, DGP responds as follows: None. Nevertheless, 

16 please see PLAINTIFF'S INITIAL DISCLOSURES and any supplements thereto. Discovery in 

17 . this matter is continuing. 

18 REQUEST NO.ll: 

19 Produce any and all Communications YOU HAD WITH ANY EMPLOYEE OR AGENT OF 

20 Century for the time period of January 1, 2014 through December 22,2016. 

21 
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I RESPONSE NO. 11: 

2 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

3 this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

4 irrelevant. Further, DGP has performed many services for Century since 20I4. DGP never received 

5 any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

6 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

7 Further, DGP objects because this information may more easily be obtained by Century 

8 because Century requests documents related to persons actually employed or hired by Century. 

9 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

10 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

II the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

I2 Century did not have information when DGP was terminated for "cause", show that Century failed 

13 to mitigate its damages by failing to request this information from DGP before termination, to 

14 provide assurances. Without waiving this objection, DGP responds as follows: See PLAINTIFF'S 

15 INITIAL DISCLOSURES and any supplements thereto, including but not limited to Bates Nos. 

16 DPGOOI89-2I8, 235-312. 

17 REQUEST NO. 12: 

18 Produce any and all notices or Communications from any governmental entity which in any 

19 · way relate to the services performed by DGP for the benefit of Century. 

20 

21 

22 

23 

24 

25 

26 
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1 RESPONSE NO. 12: 

2 DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

3 this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

4 irrelevant. Further, DGP has performed many services for Century since 2010. DGP never received 

5 any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

6 2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

7 Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

8 terminated DGP for cause, Century inherently would know what the cause was and have proof of 

9 the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

I 0 Century did not have information when DGP was terminated for "cause", show that Century failed 

I1 to mitigate its damages by failing to request this information from DGP before termination, to 

I2 provide assurances. Without waiving this objection, DGP responds as follows: See PLAINTIFF'S 

13 INITIAL DISCLOSURES and any supplements thereto, including but not limited to Bates Nos. 

I4 DPG000092-I40, 3I3. Further, Discovery in this matter is continuing. Plaintiff reserves the right to 

15 amend or supplement its answers. 

16 REQUEST NO. 13: 

17 Produce any and all Documents supporting the allegations contained in paragraphs 3, I 0, 17, 

18 and 24 of the Statement of Facts Constituting a Lien submitted in this matter. 

19 

20 
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RESPONSE NO. 13: 

DGP incorporates all of the objections above, as though stated herein. Further, DGP objects to 

this Request on the grounds that it is overly broad, proprietary, and seeks information that is 

irrelevant. Further, DGP has performed many services for Century since 2010. DGP never received 

any complaints concerning its services until Scott Pocopchuck left his employment with Century in 

2016. Thus, the request is overbroad and burdensome, for which DGP objects. 

Further, DGP objects because Century terminated DGP's services for "cause". Since Century 

terminated DGP for cause, Century inherently would know what the cause was and have proof of 

the cause. Alternatively, the fact that Century is requesting this information now, with the fact that 

Century did not have information when DGP was terminated for "cause", show that Century failed 

to mitigate its damages by failing to request this information from DGP before termination, to 

provide assurances. Without waiving this objection, DGP responds as follows: See PLAINTIFF'S 

INITIAL DISCLOSURES and any supplements thereto, including but not limited to Bates Nos. 

DPG000001-91, 141-~1, 162-173, 221-234. 

DATED this 11. day of Qctober, 20 1~7:.-. __ 

Matthew L. Jo1111SOI;,E'ii. 
Russell G. Gubler, Esq. 
Ashveen S. Dhillon, Esq. 
8831 West Sahara Avenue 
Las Vegas, Nevada 89117 
Attorneys for Claimant/Counter Respondent 
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CERTIFICATION OF SERVICE 
tt.+ob-e.r 

I hereby certify that on ~~nbu·~, 2017, I caused a copy of RESPONSE TO 

CENTURY COMMUNITIES OF NEVADA, LLC'S FIRST SET OF REQUESTS FOR 

PRODUCTION OF DOCUMENTS to be served via United States Postal Service as follows: 

. Santoro Whitmire 
10100 W. Charleston Blvd., Suite 250 
Las Vegas, Nevada 89135 

Attorneys for Century Communities of Nevada, LLC 

An employee of Johnson & Gubler, P.C. 
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JOHNSON & GUBLER, P.C. 
i\1ATTH£W L. .JOHNSON+ 

Rt;S,..;;Il,L G. GUBLER.r.. 

r\SHVEEN S. I>HILLO:-.: 

+admmcd in NC\ada, U!nh and Colorado 

LAKES BliSJNESS ]>ARK 

8831 WEST SAHARA AVENI'E 

LAS VEGAS, NEVADA 89117 
e-mail: rgublcr@mjohnsonlaw.com 

Board Cenincd in Business Bankmptcy Um By The American Board of Ccr1ific.111on 
•admillcd in Utah and Nevada 

Donald Williams, Arbitrator 
Williams and Associates 
612 S. 1 01

h Street 
Las Vegas, NV 89101 

March 9, 2018 

Re: Direct Grading v. Century Communities 

(702) 471-0065 Oflice 
(702) 471-0075 Facsimile 

Motion to Compel, [Third] Renewed Motion to Set new Arbitration Schedule, 
Motion for Leave to File an Amended Counterclaim against Direct and Direct's 
owner, Mel Westwood, and Request for Immediate Hearing before the 
Arbitrator. 
Our File No. 1077-024 

Dear Mr. Williams: 

This correspondence is Direct Grading & Paving, LLC' s ("Direct") response to Century 
Communities ofNevada, LLC's ("Century") Motion to Compel, [Third] Renewed Motion to Set 
new Arbitration Schedule, Motion for Leave to File an Amended Counterclaim against Direct and 
Direct's owner, Mel Westwood, and Request for Immediate Hearing before the Arbitrator 
("Motion"). Direct will discuss each of the points raised by Century in turn. 

Fmiher, in return, Direct requests that the Arbitrator further compel Century to produce 
documents to Direct. Moreover, Direct requests that the Arbitrator make an early ruling related to 
the "Master Subcontract Agreement" (MSA) which Century repeatedly mentions. Although Direct 
agreed to arbitration to settle this matter, the MSA is not clear and unequivocal, as required by law 
to be binding herein. 

BLM Documents 

During the course of this litigation, Direct has produced well over 1 0, 000 pages of 
documents. During one of the requests for production, Century requested information showing 
trucking tickets and contracts with the BLM. Mel Westwood, managing member of Direct, 
regularly works on the job sites, but instructed his office staff to pull the files that Direct had for 
production and to just verify that all of the numbers coiTesponded. Although Mr. Westwood did 
not intend for Direct's office staff to modify documents, one person did just that. The actual 
contract with the BLM was changed from 50,000 cubic yards to l 00,000 cubic yards, with 
corresponding dollar amounts, without Mr. Westwood's knowledge or without Direct's 
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knowledge. Counsel for Century discovered the change and was gracious enough to call a meeting 
with counsel for Direct and explained that the documents with the BLM show that the contract 
quantity was for 50,000 cubic yards, instead of 100,000 cubic yards like the contract Direct 
produced. Upon close examination, the numbers in the contract and letter received from Direct 
looked modified. As a result, after the meeting, Matthew Jolmson went to the BLM office and 
made copies of the record at the BLM office. Thereafter, counsel for Direct spoke with Mel 
Westwood, who made an inquiry with Direct's office employees about the BLM documents. In 
his conversations with one of his office staff, Linda Middleton, Mr. Westwood learned for the first 
time that someone at Direct had modified the BLM contract and letter. Upon learning of the 
modification, counsel for Direct called another meeting with counsel for Century and informed 
Century that, in fact, the BLM contract and letter had been changed, providing the same 
information now provided to the arbitrator. Counsel for Direct suggested on multiple occasions 
that the pmiies inform the Arbitrator of such modification, but Century preferred to place 
everything in a letter, which Century has now done. 

Century does not believe Direct's story of what happened, and states that this evidence 
now calls into question all of the documents produced by Direct. However, Mel Westwood, the 
managing member of Direct, never told or intended for anyone at Direct to modify documents. 
Similarly, he never knew about the changes with the BLM documents. Century attempts to say 
that Direct only provided 33,395 cubic yards of material for the subject project, 1 and as a result, 
Century, through its expert, says that Direct overcharged Century. However, this cannot be true 
either, which Century knows. Century's own plans for the Inspirada project, which the expert says 
that he reviewed, calls for at least 122,744 cubic yards offill.2 See Exhibit "1", p. 2. Further, 
Century's expert does not account for compacted material versus embankment materials. All of 
the required materials, as provided in Century's own plans, where provided to the Inspirada 
project, plus more. 

Nevertheless, in light of the foregoing, and as mentioned in the Motion, Direct's counsel 
agrees that a new schedule is needed, to allow Century to ask questions related to this document 
change. As a result, Direct believes that 30-60 days of additional discovery should be allowed. 

Order to Compel 

Century says that Direct has refused to comply with the order to compel related to 
communications with Scott Prokopchuk. This isn't true. As the Arbitrator will remember, Direct 
was to certify that it had produced communications with various parties to Century, including with 
Scott Prokopchuk. Direct made the certifications, as required, with the exception of Scott 
Prokopchuk. With respect to Scott Prokopchuk, it could not make such a certification, and it 
didn't. Such an assertion would not be true. Instead, Direct stated: 

DGP searched and found an old phone that had correspondence from Scott 
Prokopchuk. Unfortunately, because the server has changed, DGP is unable to 
produce the information from Scott Prokopchuk for this disclosure, but is seeking to 

'The materials from the BLM project were only used for the Inspirada project. 

2Before filing its motion, counsel for Direct, showed Century's counsel Century's own 
plans, which require at least 122,7 44 cubic yards of fill. However, Century has failed to mention 
this. 
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produce the communications. DGP will produce the communications when they 
become available. 

Supplemental Responses, Exhibit "2". 

Direct attempted to produce the information on the phone on multiple occasions, but had 
been unable to do so. Recently, Direct has made another attempt to link to the phone, with help, 
and has been able to download the communications from the phone from Mr. Prokopchuk. These 
documents are forthcoming. Nevertheless, before Direct was able to download these 
communications, what Century seems to avoid and place in a small footnote is that counsel for the 
parties spoke, wherein counsel for Direct offered to produce the phone to Century that admittedly 
contained correspondence from Scott Prokopchuk, under certain conditions. See conespondence, 
attached as Exhibit "3", wherein Century's counsel acknowledges the conversation about the 
phone. Those conditions were that the parties would submit the phone to an IT professional and 
agree upon the terms that could search the phone. Direct wanted to have someone from both 
parties present with the IT professional while making those searches. Direct did not refuse to give 
the communications. On the contrary, Direct attempted to allow Century to hire someone to 
attempt to get the communications off of the phone, but Century refused and now seeks a motion 
to compel, stating that "Direct has failed to produce a single piece of paper involving any 
communications with Mr. Prokopchuk while he was employed with Direct." Century's 
assertions are misleading as to what actually happened. 

Century also argues that Direct has failed to provide anything to substantiate what Scott 
Prokopchuk was doing for DGP Holdings. However, this makes sense. Mr. Prokopchuk 
performed some consulting work, including an industrial property in Apex, for DGP Holdings, 
LLC. DGP Holdings is an asset holding company, which held an interest in industrial land that 
was prospectively going to be used for an element industrial park. Mr. Prokopchuk helped in the 
design and layout of the element industrial park held by DGP Holdings. To avoid tax liabilities, 
Mr. Prokopchuk wanted to be paid through a payroll, where taxes were withheld. However, 
because DGP Holdings did not have a payroll service, Direct invoiced DGP Holdings for Mr. 
Prokopchuk's time, and then paid Mr. Prokopchuk. No business relationship exists between 
Direct and DGP Holdings, other than they have the same owner, and DGP Holdings does sublease 
to Direct. Thus, Direct does not have the communications and work product of Mr. Prokopchuk 
for DGP Holdings. That has to come from DGP Holdings. In fact, yesterday, March 8, 2018, DGP 
Holdings produced the requested documentation related to the project.3 

Century mentions an email address pd@direct£rracling.com. This account was initially set 
up to allow foremen on ajobsite to communicate regarding payroll each week. "PD" was to 
represent "Pay Day". However, the system did not work, and Direct stopped using the account. 
Thereafter, Mr. Prokopchuk believed that he could use the account, if necessary. However, Direct 
had made a search of everyone's emails at Direct and cannot find where this account was used and 
do not remember this account being used by Mr. Prokopchuk. Another account was set up for Mr. 
Prokopchuk, but this account was not used either. Joe Morgan assisted in this process and could 
not find any emails past or current for Mr. Prokopchuk. Thus, the only emails found related to Mr. 
Prokopchuk or Century were located on the above-referenced phone. Again, these will be 
produced. 

3The documents from DGP Holdings were due on March 6, 2018. However, Oliver 
Pancheri gave an extension to March 8, 2018. 
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In June of2016, Direct's server started having problems, and Direct was required to 
replace its server. The old server was thrown away, and Direct ultimately went to an online server 
in November of2016. The only items backed up were Direct's quickbooks, which were backed up 
every week. At the time, Direct did not have any issues with Century, and had recently signed 
several contracts with Century. Thus, there is no intent at wrongdoing, and Direct is not flouting 
its discovery obligations. Again, Direct has produced well over 10,000 pages of documents. 

Deposition of Scott Prokopchuk 

Century again attempts to argue that Direct was trying to hide Scott Prokopchuk's 
involvement with Direct, using the words "buried" or "secretly". As Century continues to assert, 
this was a complete "revelation" to Century. However, if Direct was truly trying to be dishonest in 
its discovery, or hide the fact that Mr. Prokopchuk was on the payroll for Direct, it would not have 
disclosed it. But Direct did- and it did so months ago. 

Century attempts to argue that a great, impermissible conflict exists between Century, 
Direct, and Mr. Prokopchuk. Century cites the MSA which states that "Subcontractor shall 
exercise all reasonable care and diligence to prevent any actions or conditions that could result in 
conflict with Contractor's best interests." However, Direct disputes that the MSA applies in this 
case. Direct presents its argument below, and requests that the Arbitrator make an early ruling on 
this. Nevertheless, either way, Century cannot and will not be able to show that this is an action or 
condition that could result in conflict with Century's best interest. No conflict exists. Centmy 
develops residential home communities, while DGP Holdings held an interest in industrial land 
which was going to be used for an element industrial park. Further, the consultation work was 
done for DGP Holdings. No work was ever done for Direct. Direct already gave Centmy 
information about Mr. Prokopchuk and his relationship to DGP Holdings without requiring it to 
go through formal discovery. Century already long promulgated the written discovery regarding 
these issues on Direct. 

Century tries to argue that Mr. Prokopchuk was responsible for great, unilateral approvals 
to Direct Grading. However, this is not true. Most of the contracts recently signed by Mr. 
Prokopchuk were also signed by another person at Century. Four of the contracts alone were 
signed by Rick Barron in 2016 - the guy that ultimately wrote the letter of default - during the 
very time that Century (and Rick Barron) claim that they had well given up on Direct because of 
its tardiness and did not trust Direct anymore. See Exhibit "4". This is nothing but a hoax. This is 
nothing more than Century trying to stall out the proceedings. 

Similarly, the same Rick Barron signed a draw schedule in November of2016, less than a 
month before he sent a notice of default to Direct, to release funds to Direct, even though Century 
(and Rick Barron) now claim that they had well given up on Direct because of its tardiness and 
did not trust Direct anymore.4 See Exhibit "5". 

Direct agrees that the pmiies need to take Mr. Prokopchuk's deposition and that it has been 
difficult to serve Mr. Prokopchuk, as he has been working out of town. Also, as stated above, the 

40n information and belief, Rick Barron held this same check well into December of 
2016. Then, when Direct refused to incur more costs and pave on other job site until it had been 
paid on previous work, Rick Barron delivered the check, with the famous notice of default. 
Direct paved the very next day. 
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communications with Century or Mr. Prokopchuk, as found on the phone are forthcoming. Thus, 
30-60 days is plenty of time to conduct discovery. 

Responses to Century's Discovery 

Century again unbelievably comes crying foul to the Arbitrator without giving the full 
facts. Century's and Direct's counsel discussed each of the items that Century is seeking. Direct 
will discuss each one: 

Production No.2. In response to this request, Direct produced a lease, a quickbooks 
printout for the time requested, check stubs, and other invoices. Century demands the cancelled 
checks between Direct and DGP Holdings, along with the cancelled checks between Direct and 
Mr. Prokopchuk. However, as explained to Century's counsel, there are no checks between Direct 
and DGP Holdings. Although accounts and books are kept separate, there are generally credits or 
transfers between the companies, memorialized by invoices, because these companies are related. 
As for Mr. Prokopchuk, Direct does not have the cancelled checks in its immediate possession, 
and Direct is only allowed to retrieve cancelled checks up to 6 months old online. All checks to 
Mr. Prokopchuk are older than 6 months. 

Production No.4. Again, Direct does not have these checks in its possession. These 
checks are over 6 months old and are not available to Direct online. Further, Century has the 
documents from the BLM, stating what the BLM has been paid. 

Production No. 14. As explained above, Mr. Prokopchuk performed some consulting 
work, including an industrial property in Apex, for DGP Holdings, LLC. Mr. Prokopchuk helped 
in the design and layout of the element industrial park held by DGP Holdings. To avoid tax 
liabilities, Mr. Prokopchuk wanted to be paid through a payroll, where taxes were withheld. 
However, because DGP Holdings did not have a payroll service, Direct invoiced DGP Holdings 
for Mr. Prokopchuk's time, and then paid Mr. Prokopchuk. Direct, on the other hand, does not 
have the communications and work product of Mr. Prokopchuk for DGP Holdings. That has to 
come from DGP Holdings. In fact, yesterday, March 8, 2018, DGP Holdings produced the 
requested documentation. 

Production No. 15. Century again requests documents after a meet and confer, where the 
undersigned stated that this is all that Direct has. In response to this request, Direct disclosed 3 
banker's boxes of truck tickets. Included in these boxes were over 9,400 pages of documents, 
most of which were truck tickets. This is all that Direct has left after about 2 years. In fact, during 
this time frame, Direct turned over its original truck tickets and loader sheets to Rick Baron at 
Century, as proof of the work. Century is again crying foul, when it does not have clean hands and 
has not produced the documentation that it received from Direct. 

Amended Counterclaim 

Century wants to sue Mel Westwood personally under the agreement to arbitrate. 
However, Century's citations do not support this proposition. Truck Ins. Exch. v. Palmer J 
Swanson, Inc., 124 Nev. 629 (2008) teaches us that "'Nevada courts resolve all doubts concerning 
the arbitrability of the subject matter of a dispute in favor of arbitration.' However, '[i]f the court 
finds that there is no enforceable agreement, it may not ... order the parties to arbitrate."' Similar 
to the finding by the Supreme Court in Truck Ins. Exch., there is no agreement to arbitrate 
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between Mel Westwood and Century in this case. Thus, this is the improper forum for Mr. 
Westwood to be sued. 

As Century points out, Truck Ins. Exch. does mention exceptions, including an agency 
relationship, where an agent may be found to be subject to the arbitration agreement. However, 
the Court in Truck Ins. Exch. does not entertain or discuss that exception. Thus, there is no 
guidance in Truck Ins. Exch. related to agency relationships. 

Consequently, the California court in Westra, cited by Century, does discuss this agency 
exception. However, this case does not help Century. The court in Westra held, "Generally 
speaking, one must be a party to an arbitration agreement to be bound by it or invoke it. 'The 
strong public policy in favor of arbitration does not extend to those who are not parties to an 
arbitration agreement, and a party cannot be compelled to arbitrate a dispute that he has not agreed 
to resolve by arbitration."' Westra v. Marcus & Millichap Real Estate Investment Brokerage Co., 
Inc., 129 Cal. App. 4th 759, 763 (Cal.App. 2005). 

Further, the comi in Westra discusses it own facts, as well as the facts of another case, 
Berman v. Dean Witter & Co., Inc. 44 CaL App. 3d 999 (1975), concerning agency relationships, 
which does not help Century either. In the actual Westra case, a broker was acting as an agent for 
both parties to a purchase agreement and its arbitration agreement, in a preexisting agency 
relationship. The language of the purchase agreement, as well as the arbitration provision itself, 
clearly stated that the buyer, seller, and broker agent agreed to arbitrate disputes involving the 
subject matter of the purchase agreement. Although the agent did not sign the document, it clearly 
was a third-party beneficiary under the agreement. That is not the case here. Mel Westwood is not 
a third-party beneficiary and was not a broker agent. 

Further, in Berman, a husband purchased future contracts under his wife's account through 
a broker. After the contracts did not do well, the husband and wife sued the broker agency and its 
employee. The husband and employee were not signatories under the account contract. 
Nevertheless, the court in Berman held that the employee could claim a right to arbitrate under the 
contract which the husband was already suing. The court also held that the husband's rights were 
no greater than the contract under which he was suing (i.e., that his wife had signed). Thus, in 
Berman, after A & B sued C & D, the court bound A to the arbitration agreement under the 
contract he had sued, and also allowed D to benefit from the arbitration agreement in the contract. 
However, in the case at hand, Mel Westwood is not a broker agent. Further, Mel Westwood is not 
suing anyone, and yet Century is trying to sue Mel Westwood. In other words, in this case, A is 
suing B, yet B wants to sue C and claim a benefit under the arbitration agreement. The cases cited 
by Century are too distinguishable to allow Mr. Westwood to be sued under the arbitration 
agreement and leave should not be granted to sue Mel Westwood. 

MSA 

Upon the filing of this matter, Direct agreed to arbitration, the parties set discovery dates, 
and the initial arbitration in this matter was supposed to be heard in early December of2017. 
However, Century argued that because Direct argued that it was unsure whether or not the MSA 
applied in this matter, that Century needed additional time for discovery, through the middle part 
of March 2018- asking for a 4-month continuance. Despite the objection by Direct, the time was 
granted. For the Arbitrator's knowledge, nothing was ever requested by Century concerning this 
subject despite their request for an additional 4 months of discovery. Thus, the determination 
concerning the MSA is now ripe. 

Just so that we are clear, the MSA repeatedly referenced by Century is the MSA between 
Dun/till Homes and Direct. It is "effective" June 29,2010, but was actually dated in July of2010. 
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Century claims that it is the assignee of this agreement. However, it is unclear whether the MSA is 
actually transferred to Century. It is never specifically listed. Further, under the agreement 
provided by Century, Dunhill Homes did not transfer its name. See excerpts from asset purchase 
agreement, attached as Exhibit "6". 

Nevertheless, assuming arguendo, that the MSA was transferred, the MSA still does not 
apply to the applicable PW A's. The MSA would apply to previous contracts that would have also 
been transferred, and PWA's that reference the MSA. The only PWA's produced by Century in 
this matter are those PWA's already attached hereto as Exhibit "4". Each one ofthese PWA's is 
dated and entered into after the alleged assignment took place. Thus, there are no preexisting 
contracts of concern. Further, each one of these PWA's states, as follows: 

This Project Work Authorization ("PW A") is effective this [DATE], by and between 
CENTURY COMMUNITIES OF NEVADA, LLC, a Delaware limited liability company 
(Contractor) and Direct Grading and Paving (Subcontractor). All Work shall be performed 
in accordance with the terms and conditions set forth in the Master Subcontractor 
Agreement (MSA) between Contractor and Subcontractor dated 6/29/10, which is 
inc01porated herein by reference. 

Exhibit "4" (emphasis added). Thus, any MSA referenced in a PWA is not the MSA that Century 
repeatedly quotes in this matter. The MSA repeatedly cited by Century is the MSA between Direct 
and Dunhill Homes. See Exhibit "7". On the other hand, there is no MSA signed by Century and 
Direct on 6/29/10. Fmiher, on information and belief, there was never an MSA signed between 
Century and Direct. 

An essential element of any contract is consent. The consent must be mutual. Every 
contract requires mutual assent or consent. Consent is not mutual, unless the parties all agree upon 
the same thing in the same sense. The existence of mutual consent is determined by objective 
rather than subjective criteria, the test being what the outward manifestations of consent would 
lead a reasonable person to believe. Outward manifestations thus govern the finding of mutual 
consent. Weddington Productions, Inc. v. Flick, 60 Cal. App. 4th 793, 810-11 (1998). 

Further, and specifically with contracts that incorporate by reference other documents, 
courts have held that parties may incorporate by reference into their contract the terms of some 
other document. Each case must turn on its facts. But for the terms of another document to be 
incorporated into the document executed by the parties the reference must be clear and 
unequivocal, the reference must be called to the attention of the other party and he must consent 
thereto, and the terms of the incorporated document must be known or easily available to the 
contracting parties. Id. at 814; Avery v. Integrated Healthcare Holdings, Inc., 218 Cal. App. 4th 
50,66 (2013); Satomi Owners Ass'n v. Satomi, LLC, 167 Wn.2d 781, 801,225 P.3d 213 (2009); 
In re Premera Blue Cross Customer Data Sec. Breach Litig., 2017 U.S. Dist. LEXIS 18322 *34 
(D.Ore Feb. 9, 2017). 

"Unequivocal" is a strong word. "Unequivocal" means "[u]nambiguous; clear;freefrom 
uncertainty." BLACKS LAW DICTIONARY (2"d pocketed.), West Group, 2001, 733 (emphasis 
added). In this case, the PWA's cannot be "unequivocal"5 as to the reference ofthe MSA because 

5Further, in the case of an ambiguity, the language is construed against the drafter. 
Sheehan & Sheehan v. Nelson Malley & Co., 121 Nev. 481 (2005). Because the language cannot 
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the PWA's reference a contract that does not exist. Similarly, because the MSA referenced does 
not exist, the terms cannot be known to the contracting patiies. As a result, the MSA does not 
apply to this matter. 

Direct's Motion to Compel 

Since the beginning of this matter, Century has maintained that Direct has untimely 
fulfilled its obligations under the contracts. In its first set of discovery requests, Direct requested 
the following: "For each of the Properties, please produce a copy of any document showing the 
deadlines, dates, or schedules by which DGP was to perform work at the Prope1iies, but failed to 
perfom1. Please also produce any communication of these deadlines, dates, or schedules to DGP." 
Although Century has produced references to meeting calendars, letters involving purported issues 
at the prope1iies, survey sheets and the infamous letter of default, it has never produced any 
contract showing a schedule. Direct believes that this is important to the case, and requests that 
the Arbitrator compel these productions. Counsel for Direct has requested these documents on 
several occasions, but Century has not been forthcoming. 

Conclusion 

For the reasons provided herein, Direct requests that the Arbitrator deny the Motion, 
except to grant an additional 30-60 days. However, in doing so, Direct requests that the Arbitrator 
condition this extension on Century cooperating with the filing of a complaint and staying the 
matter, to preserve Direct's liens and bonds. 

Fmiher, Direct requests that the Arbitrator make an early ruling concerning the MSA, and 
find that the MSA does not apply herein. 

Very truly yours, 

JOHNSON & GUBLER, P.C. 

Is/ Russell G. Gubler 

Russell G. Gubler 
For the Firm 

be found unequivocal, the same language would also inherently be ambiguous. Because Century 
is the drafter of this language, this language is construed against Century, in favor of Direct. 
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Mel Westwood   -   11/19/2018
Direct Grading & Paving, LLC vs. Century Communities of Nevada, LLC, et al.

Depo International, LLC
(702) 386-9322 | info@depointernational.com Page 1 (1)

  1                  PRIVATE ARBITRATION BEFORE

  2              DONALD WILLIAMS, ESQ., ARBITRATOR

  3
  DIRECT GRADING &          )

  4   PAVING, LLC, a Nevada     )
  limited liability         )

  5   company,                  )
                            )

  6          Claimant,          )
                            )

  7      vs.                    )
                            )

  8   CENTURY COMMUNITIES OF    )
  NEVADA, LLC, a Delaware   )

  9   limited liability         )
  company; DOES I through   )

 10   X; and ROE CORPORATIONS   )
  I through X, inclusive,   )

 11                             )
         Respondent.        )

 12                             )
  CENTURY COMMUNITIES OF    )

 13   NEVADA, LLC, a Delaware   )
  limited liability         )

 14   company,                  )
                            )

 15      Counter-Claimant,      )
                            )

 16      vs.                    )
                            )

 17   DIRECT GRADING &          )
  PAVING, LLC, a Nevada     )

 18   limited liability         )
  company; DOES I through   )

 19   X; and ROE CORPORATIONS   )
  I through X, inclusive,   )

 20                             )
     Counter-Respondent.    )

 21                             )

 22               VIDEO DEPOSITION of MEL WESTWOOD
             Taken on Monday, November 19, 2018

 23                         At 10:05 a.m.
        At 10100 West Charleston Boulevard, Suite 250

 24                       Las Vegas, Nevada

 25   Reported by:  Lori-Ann Landers, CCR 792, RPR
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Mel Westwood   -   11/19/2018
Direct Grading & Paving, LLC vs. Century Communities of Nevada, LLC, et al.

Depo International, LLC
(702) 386-9322 | info@depointernational.com Page 2 (2)

  1   A P P E A R A N C E S:

  2   For Plaintiff Direct Grading & Paving, LLC

  3      RUSSELL G. GUBLER, ESQ.
     Johnson & Gubler, P.C.

  4      8831 West Sahara Avenue
     Las Vegas, Nevada 89117

  5      Email: rgubler@mjohnsonlaw.com

  6
  For Century Communities of Nevada, LLC

  7
     OLIVER J. PANCHERI, ESQ.

  8      Santoro Whitmire
     10100 West Charleston Boulevard, Suite 250

  9      Las Vegas, Nevada 89135
     Email: opancheri@santoronevada.com

 10

 11

 12   ALSO PRESENT:  CHRISTOPHER BAUGH - VIDEOGRAPHER

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  WITNESS                                             PAGE
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  MEL WESTWOOD

  3
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  5
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                 Deposition of Person Most
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                 email

 15
  22             9/10/16 email                          61

 16
  23             10/2/2016 email                        62

 17
  24             Calendaring invite                     64

 18
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 19                  12/12/14, 12/10/14, and 4/22/15
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                 tim@directgrading.com and
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 22   31             10/2/15 email                          75

 23   32             10/2/15 and 10/10/15 emails            78

 24   33             12/11/15 email                         79
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  1   EXHIBIT        DESCRIPTION                          PAGE

  2
  34             12/11/15 email                         82

  3
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  4                  scottpro53@hotmail.com

  5   36             Email from Bruce Jorgensen             86

  6   37 and 38      Email from Bruce Jorgensen and         87
                 January 2017 emails between Scott

  7                  Prokopchuk and Mel Westwood

  8   39             Order Granting in Part and             91
                 Denying in Part Motion to Compel

  9                  Discovery Responses

 10   40             Response to Century Communities        94
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  1                     P R O C E E D I N G S

  2          (Defendant's Exhibit 16, Amended Notice of Taking

  3   Deposition of Person Most Knowledgeable at Direct Grading

  4   & Paving, LLC, was marked for identification as of this

  5   date.)

  6            THE VIDEOGRAPHER:  Good morning.  Today is

  7   November 19th, 2018.  The time is approximately 10:05

  8   a.m.  This begins the video deposition of Mel Westwood.

  9   We are located at Santoro Whitmire, 10100 West Charleston

 10   Boulevard, Suite 250, Las Vegas, Nevada 89135.

 11            My name is Christopher Baugh, court videographer

 12   with Las Vegas Legal Video.  This is the private

 13   arbitration before Donald Williams, Esquire, in the

 14   matter of Direct Grading & Paving versus Century

 15   Communities of Nevada, et al.  This video deposition is

 16   requested by attorneys for the

 17   respondent/counterclaimant.

 18            Will counsel please state your appearances for

 19   the record.

 20            MR. PANCHERI:  Oliver Pancheri for Century

 21   Communities.

 22            MR. GUBLER:  Russ Gubler on behalf of Direct

 23   Grading & Paving, Mel Westwood.

 24            THE VIDEOGRAPHER:  The deponent may now be sworn

 25   in by Lori Landers with Depo International.

DIRECT001410



Mel Westwood   -   11/19/2018
Direct Grading & Paving, LLC vs. Century Communities of Nevada, LLC, et al.

Depo International, LLC
(702) 386-9322 | info@depointernational.com Page 6

  1                       (Witness sworn.)

  2                         MEL WESTWOOD,

  3          having been first duly sworn, was examined and

  4          testified as follows:

  5                          EXAMINATION

  6   BY MR. PANCHERI:

  7       Q.   All right.  Mr. Westwood, we've met before.  My

  8   name is Oliver Pancheri.  I am an attorney for Century

  9   Communities.  I, along with Nick Santoro, represent

 10   Century in this action as well as in the action that's

 11   filed in -- in state court.

 12            Do you understand that?

 13       A.   Yes.

 14       Q.   And you're represented by counsel today?

 15       A.   Yes.

 16       Q.   And that's Mr. Gubler?

 17       A.   Yes.

 18       Q.   And you just took an oath.  It's the same oath

 19   that you'd take -- you'd take in a court of law.  The

 20   penalty of perjury attaches.  So the number one

 21   instruction to you here today is to tell the truth.

 22            Does that make sense?

 23       A.   Yes.

 24       Q.   Now, just a few admonitions before we get into

 25   the deposition.
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  1   produce documents pertaining to Century Communities and

  2   the BLM haul.  She was given invoice documents, trucking

  3   documents, and she was told to pull the BLM contract.

  4   She was told to make sure that she had all the stuff

  5   together, meaning invoicing, truck documents, everything

  6   else.  And I told her, "Make sure everything matches up

  7   so that it's complete and then send that over."

  8            And she took it upon herself to -- she couldn't

  9   find certain documents for the BLM.  She couldn't get the

 10   numbers to match.  And she took it upon herself to modify

 11   the BLM document to what she knew as true and correct

 12   quantities.  And so instead of adjusting the invoicing to

 13   Century Communities, she adjusted the BLM contract

 14   document.

 15       Q.   Now, you recall she testified that she tried to

 16   reach you when she found this discrepancy.  Do you recall

 17   that?

 18       A.   She said she'd tried calling and she didn't get

 19   any answer from myself or Don Mayhall.

 20       Q.   Do you recall getting a call from the office?

 21       A.   There was multiple calls that day that were

 22   missed.  We were working in an area that didn't have

 23   phone service, and so I don't know if the phone didn't

 24   ring through or if it wasn't there.

 25            I know that there was text messages when we come
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  1   up out of the hole, that there was text messages that

  2   popped through.  And we contacted her, but she'd already

  3   gone home and said that she'd got everything sent over,

  4   and so that was basically the conversation.

  5       Q.   So where were you working that you didn't have

  6   the cell phone service?

  7       A.   I don't know if we were in Amargosa.  I'm not

  8   positive what job site we were on.

  9       Q.   And you say that she texted you as well, though?

 10       A.   There was a text message that popped up after --

 11   when we come up in the hill, just to call her.

 12       Q.   So there was a text message from Linda Middleton

 13   to give -- to you for you to call her?

 14       A.   That is correct.

 15       Q.   And then you tried to call her back?

 16       A.   Yes.

 17       Q.   And she was gone?

 18       A.   Yes.

 19       Q.   Did you try her cell phone?

 20       A.   Yes.

 21       Q.   And you were calling from your cell phone?

 22       A.   That is correct.

 23       Q.   And so there would be a cell phone record of you

 24   trying to call Ms. Middleton on February 8th?

 25       A.   Yes.
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  1       Q.   As well as the text message from her?

  2       A.   Yes.

  3       Q.   Do you know if that text message was produced in

  4   this case?

  5       A.   I couldn't tell you that.

  6       Q.   Do you know if you still have it?

  7       A.   I don't believe so.

  8       Q.   So you don't think it was preserved?

  9       A.   No.

 10       Q.   And that would have been around the date, the

 11   February 8th date, that -- when she said she was trying

 12   to gather the documents?

 13       A.   That is correct.

 14       Q.   Okay.  Do you know if she sent a text to

 15   Mr. Mayhall as well?

 16       A.   That, I do not know.

 17       Q.   Okay.  The next topic relates to emails between

 18   any employee of Direct and Scott Prokopchuk.  What did

 19   you do to prepare for this topic today?

 20       A.   I produced most of the documents.

 21       Q.   When you say you "produced most of the

 22   documents," what are you referring to?

 23       A.   Most of the communications between Scott

 24   Prokopchuk and Century Communities and Direct Grading,

 25   Mel Westwood, were between us two.  Don Mayhall was
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  1                   REPORTER'S CERTIFICATE

  2   STATE OF NEVADA  )
                   ) ss

  3   COUNTY OF CLARK  )

  4
              I, Lori-Ann Landers, a duly commissioned

  5   Notary Public, Clark County, State of Nevada, do hereby
  certify:

  6
              That I reported the taking of the deposition

  7   of the witness, MEL WESTWOOD, at the time and place
  aforesaid;

  8
              That prior to being examined, the witness

  9   was by me duly sworn to testify to the truth, the whole
  truth, and nothing but the truth;

 10
              That I thereafter transcribed my shorthand

 11   notes into typewriting and that the typewritten
  transcript of said deposition is a complete, true and

 12   accurate transcription of my said shorthand notes taken
  down at said time to the best of my ability.

 13
              I further certify that I am not a relative

 14   or employee of an attorney or counsel of any of the
  parties, nor a relative or employee of any attorney or

 15   counsel involved in said action, nor a person financially
  interested in the action; and that transcript review was

 16   requested.

 17               IN WITNESS WHEREOF, I have hereunto set my
  hand in the County of Clark, State of Nevada, this 19th

 18   day of November 2018.

 19                        LORI-ANN LANDERS, CCR 792, RPR

 20

 21

 22

 23

 24

 25

DIRECT001415



DIRECT001416



DIRECT001417



DIRECT001418



DIRECT001419



DIRECT001420



DIRECT001421



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001422



DIRECT001423



DIRECT001424



DIRECT001425



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001426



DIRECT001427



DIRECT001428



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001429



DIRECT001430



DIRECT001431



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001432



DIRECT001433



DIRECT001434



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001435



DIRECT001436



DIRECT001437



DIRECT001438



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001439



DIRECT001440



DIRECT001441



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001442



DIRECT001443



DIRECT001444



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001445



DIRECT001446



DIRECT001447



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001448



DIRECT001449



DIRECT001450



DIRECT001451



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001452



DIRECT001453



DIRECT001454



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001455



DIRECT001456



DIRECT001457



Case Number: A-18-773139-C

Electronically Filed
2/10/2020 11:40 AM
Steven D. Grierson
CLERK OF THE COURT

DIRECT001458



DIRECT001459



DIRECT001460
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James E. Whitmire 
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Oliver J. Pancheri 
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Kyle M. Wyant 
 
 

March 11, 2020 
 

VIA E-MAIL 
 
Russell G. Gubler, Esq. 
Johnson & Gubler, P.C. 
8831 W. Sahara Avenue 
Las Vegas, Nevada 89117 
Email: rgubler@mjohnsonlaw.com 
 

URGENT 
 

Re: Direct Grading & Paving, LLC v Century Communities of Nevada, LLC, et al. 
Case No. A-18-773139-C – Demand to Remove Improperly Recorded Lis 
Pendens and Slander of Title 

 
Dear Russ: 

As I mentioned to you today on the telephone, Century recently discovered newly-
recorded Notices of Lis Pendens and Foreclosure (the “Notices”) against the Inspirada, 
Parkview, Lake Las Vegas and Rhodes Ranch parcels.  Our office was never served with the 
Notices, despite the fact that they were apparently filed with the Court on February 10, 2020.  
Anything filed with the Court should obviously been served on our office.  The Notices never 
should have been filed with the Court or recorded against the properties.   

 
As you know, bonds were recorded in April 2017 releasing the liens recorded against the 

Inspirada, Lake Las Vegas, and Parkview projects.  Pursuant to NRS 108.2413-108.2415, the 
recording of the bonds released the liens.  Thus, when Direct filed its action with the Court on 
April 19, 2018, the complaint should not have included any claims to foreclose on the liens for 
those projects.1  Century had not bonded around the Rhodes Ranch lien at the time the 
Complaint was filed, but did subsequently record a bond for that lien as well on September 27, 
2018.  A copy of the Rhodes Ranch bond is enclosed.   

 
To the extent Direct believed it needed to file and record notices of foreclosure or lis 

pendens when it filed the complaint nearly two years ago, such notices should have been filed at 
that time and should have been limited to the Rhodes Ranch lien.  However, there was no basis 
to record the Notices against the properties in February 2020 as bonds had been recorded long 
before then to remove all of the liens.  Direct’s recording of the Notices serves as a potential 
slander of title and may result in damages to both Century and third-party homebuyers who are 

                                                 
1 Direct conceded as much by including claims against the bonds in the Complaint.   
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attempting to sell and/or refinance their homes.  This improper action is highly detrimental to 
Century and must be rectified immediately.   

 
This letter serves as a demand for Direct to immediately expunge and record appropriate 

releases of the Notices and to cease any and all communications with Century’s homebuyers.  
Please provide this office with evidence that the Notices have been prepared and submitted 
to the County for recording by no later than noon tomorrow.  If our office does not receive 
such evidence, it will be forced to seek emergency relief with the Court and sanctions.  Nothing 
contained in this letter shall serve as a waiver of any right or claim on the part of Century, all of 
which are expressly reserved.   

 
Very truly yours, 

SANTORO WHITMIRE 

  Oliver J. Pancheri 
Oliver J. Pancheri, Esq. 

 
Enclosure 
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                    DISTRICT COURT

                CLARK COUNTY, NEVADA

DIRECT GRADING & PAVING,    )
LLC, a Nevada limited       )
liability company;          )
                            )
               Plaintiffs,  ) Case No.: A-18-773139-C
                            ) Dept. No.: XXXII
vs.                         )
                            )
CENTURY COMMUNITIES OF      )
NEVADA, LLC, a Delaware     )
limited liability company,  )
ARGONAUT INSURANCE COMPANY, )
DOES I through X; and ROE   )
CORPORATIONS I through X,   )
inclusive,                  )
                            )
               Defendants.  )
____________________________)

       VIDEOCONFERENCE VIDEOTAPED DEPOSITION

                OF SCOTT PROKOPCHUK

            WEDNESDAY, OCTOBER 28, 2020

Reported by:  Monice K. Campbell, NV CCR No. 312

Job No.: 4936
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1      VIDEOCONFERENCE VIDEOTAPED DEPOSITION OF SCOTT
2 PROKOPCHUK, held on Wednesday, October 28, 2020, at
3 10:53 a.m., before Monice K. Campbell, Certified
4 Court Reporter, in and for the State of Nevada.
5
6 VIRTUAL APPEARANCES:
7 For the Direct Grading & Paving, LLC:
8           JOHNSON & GUBLER, P.C.

          BY:  RUSSELL G. GUBLER, ESQ.
9           8831 West Sahara Avenue

          Las Vegas, Nevada  89117
10           702.471.0065

          rgubler@mjohnsonlaw.com
11
12 For the Century Communities of Nevada, LLC and

Argonaut Insurance Company:
13
14           SANTORO WHITMIRE

          BY:  OLIVER J. PANCHERI, ESQ.
15           10100 W. Charleston Blvd., Suite 250

          Las Vegas, Nevada  89135
16           702.948.8771

          opancheri@santorowhitmire.com
17
18 For Scott Prokopchuk:
19           LAW OFFICE OF STEPHEN M. DIXON, LTD.

          BY:  STEPHEN M. DIXON, ESQ.
20           10181 W. Park Run Drive, Suite 110

          Las Vegas, Nevada  89145
21           702.329.4911

          steve@stevedixonlaw.com
22
23
24
25
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1                      * * * * *
2       WEDNESDAY, OCTOBER 28, 2020; 10:53 A.M.
3                      * * * * *
4           THE VIDEOGRAPHER:  Good morning.  Today
5 is October 28th of 2020, and the time is
6 approximately 10:53 a.m.  The deponent is Scott
7 Prokopchuk.
8           This is Case Number A-18-773139C, filed
9 in the District Court, Clark County, Nevada.  The

10 case is Direct Grading & Paving, LLC versus
11 Century Communities of Nevada, LLC, et al.
12           My name is Jordan Leads of Envision Legal
13 Solutions.  I am the videographer.  This deposition
14 is taking place virtually on Zoom video
15 conferencing.
16           Will all counsel present please identify
17 themselves, state whom you represent, and agree on
18 the record that there is no objection to the
19 deposition officer administering a binding oath to
20 the witness via Zoom.
21           We will start with the noticing attorney,
22 Mr. Oliver Pancheri.
23           MR. PANCHERI:  Oliver Pancheri for
24 Century Communities, and no objection to
25 administering the oath via Zoom.
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1           MR. DIXON:  Steve Dixon on behalf of
2 Mr. Prokopchuk.  No objection.
3           MR. GUBLER:  Russ Gubler on behalf of
4 Direct Grading.  No objection.
5 Whereupon,
6                  SCOTT PROKOPCHUK,
7 having been sworn to testify to the truth, the whole
8 truth, and nothing but the truth, was examined and
9 testified under oath as follows:

10
11                     EXAMINATION
12 BY MR. PANCHERI:
13      Q.   All right.  Mr. Prokopchuk, again, my
14 name is Oliver Pancheri.  I'm an attorney for
15 Century Communities.  We appreciate you taking the
16 time to sit down for the deposition.
17           I apologize for being late.  We ran a
18 little late with a hearing this morning and then
19 ran into some technical difficulties logging in.
20 I'll do my best to try and get you out of here as
21 soon as I can.
22           First question, have you been deposed
23 before?
24      A.   Yes, I have.
25      Q.   How many times?

Page 7

1      A.   I believe twice.
2      Q.   Okay.  When was the last time you were
3 deposed?
4      A.   Oh, my goodness.  I would say a minimum
5 of probably 20 years ago.
6      Q.   Okay.  So it's been a while?
7      A.   Yes.
8      Q.   And what type of case was that?
9      A.   I think it was a construction defects

10 case regarding William Lyon Homes.
11      Q.   Were you a witness in the case?
12      A.   I worked for William Lyon Homes.
13      Q.   So William Lyon Homes was a party to the
14 case, and you were a witness on behalf of William
15 Lyon Homes?
16      A.   Yes.
17      Q.   And then you mentioned two depositions.
18 What was the deposition before that one?
19      A.   A deposition with Pacific Properties.
20      Q.   What type of case was that?
21      A.   Same thing.  I think I worked
22 construction defects.
23      Q.   And then you were an employee of Pacific
24 Properties?
25      A.   I am or was?

Page 8

1      Q.   You were at the time.
2      A.   I was at the time.
3      Q.   Okay.  You were not a party to that case
4 in your individual --
5      A.   No.
6      Q.   -- capacity?
7           All right.  So it's been a while since
8 you've been deposed, so let me give you kind of the
9 ground rules for the deposition so we're on the

10 same page.  In any deposition, it's important that
11 we don't talk at the same time because we have a
12 court reporter who's taking down everything as we
13 speak.  And so if we speak at the same time,
14 especially via Zoom, it makes it nearly impossible
15 for her to take everything down.
16           So if you can pause before you answer any
17 questions, even if you anticipate what I might be
18 asking in the question, that will give the court
19 reporter time to take it down, but two, it will
20 prevent us from talking at the same time, and
21 three, it will give any counsel a chance to object
22 to the question.
23           Counsel can object to the question if
24 they think there was something improper about the
25 form of my question, and that's done for the record

Page 9

1 so that that objection is preserved for trial.
2 Now, you still need to answer the question, even if
3 there is an objection put on the record, unless
4 your counsel instructs you not to answer on the
5 basis of privilege.
6           Does that make sense?
7      A.   Yes.
8      Q.   You are represented by counsel today; is
9 that correct?

10      A.   Yes.
11      Q.   And that's Mr. Dixon?
12      A.   Yes.
13      Q.   Okay.  So if at some point you need to
14 take a break, we can take a break.  I would just
15 ask you to not ask for a break while a question is
16 pending.  If a question is pending, I would like to
17 get that answer, and then we can take a break
18 thereafter.
19           Does that make sense?
20      A.   Yes.
21      Q.   Now, are you under any medications that
22 would prevent you from giving your best testimony
23 today?
24      A.   No.
25      Q.   Have you done anything to prepare for
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1 this deposition?
2      A.   No.
3      Q.   Have you reviewed any documents to
4 prepare for the deposition?
5      A.   No.
6      Q.   Have you spoken to anyone to prepare for
7 the deposition?
8      A.   No.
9      Q.   As I said before, we've got a court

10 reporter who's taking everything down.  She's going
11 to create a transcript, which basically reads like
12 a play.  And so after the deposition, you'll have a
13 chance to review that transcript and make sure that
14 it's all been transcribed accurately.
15           So if you feel like there's a change that
16 needs to be made, either because of a mistake made
17 in the transcription or you feel like maybe there
18 was an answer that you didn't understand or didn't
19 answer truthfully at the time, you'll have a chance
20 to make that change if you opt to review the
21 transcript.
22           I do have to admonish you, though, if you
23 make a change that's of substance to the
24 deposition, it could be used to challenge your
25 credibility at the time of the hearing.

Page 11

1           Does that make sense?
2      A.   Yes.
3      Q.   Now, just one question I always ask in
4 any deposition because it goes to the issue of
5 credibility:  Have you ever been convicted of a
6 felony?
7      A.   No.
8      Q.   Now, probably the most important thing
9 with having your deposition taken is you've taken

10 an oath.  That's the same oath that would apply in
11 a court of law, so the number one instruction to
12 you is to tell the truth.
13           Now, if there's a question that I ask and
14 you don't understand it, I'd ask you just to tell
15 me that so I can rephrase it so we make sure we
16 have a clear record where you understand the
17 questions before you answer them.
18           Does that make sense?
19      A.   Yes.
20      Q.   Okay.  And if, again, at some point you
21 want to take a break and confer with your counsel
22 regarding some issue that's come up during the
23 deposition -- there's a case that came out here in
24 Nevada a few years ago called Coyote Springs, which
25 basically means that there is no privilege that
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1 attaches to that break if you ask for it, unless
2 you're conferring counsel about whether or not a
3 privilege applies.  And so I just add that as an
4 admonishment to this deposition.
5           So if you feel like there's a question
6 where you're not sure if you can answer without
7 divulging an attorney/client privilege, you can ask
8 for a break to confer with your counsel on that
9 issue.

10           Does that make sense?
11      A.   Yes.
12      Q.   Now, there's -- this deposition is a
13 little unique because we've got a limited scope.
14 This deposition is being taken in connection with
15 an upcoming hearing, and really the scope of this
16 deposition is just pertaining to the issues
17 relating to that upcoming hearing as opposed to the
18 entire case.
19           So on behalf of Century Communities, we
20 reserve the right to continue this deposition, if
21 necessary, to get into more of the substance of the
22 underlying dispute.  Again, if necessary.  I just
23 want to make sure that's clear on the record.
24           So let me start off with the first
25 question.  You previously worked for Dunhill Homes;

Page 13

1 is that correct?
2      A.   Yes.
3      Q.   What was your position with Dunhill?
4      A.   The land development manager.
5      Q.   And how long did you have that position?
6      A.   I think it was from 2014 to 2016.
7      Q.   That was with Dunhill?
8      A.   Yes, I believe.  I'd have to -- I have my
9 résumé handy but, you know, I -- I think that was

10 the years.  You kind of jumped out on that one
11 there.  I'd have to look.
12      Q.   No, I understand, and we might review
13 some documents that might help refresh your
14 recollection in that regard, and so I understand
15 that it might be a little fuzzy in terms of dates,
16 but is it fair to say that you worked for Dunhill
17 prior to working for Century Communities?
18      A.   Yes.
19      Q.   And you held the same position at both
20 companies?
21      A.   Yes.
22      Q.   And that again was land development
23 manager?
24      A.   Correct.
25      Q.   Now, at some point, is it your

DIRECT001530



Scott Prokopchuk October 28, 2020

Envision Legal Solutions 702-805-4800 scheduling@envision.legal

5 (Pages 14 to 17)

Page 14

1 understanding that Century Communities acquired
2 Dunhill?
3      A.   Yes.
4      Q.   And is that how you went from working for
5 Dunhill to Century Communities?
6      A.   Yes.
7      Q.   Who did you report to when you were at
8 Dunhill?  Can you tell me who your supervisor was?
9      A.   Don Boettcher.

10      Q.   Could you spell his last name, please?
11      A.   Yes.  B-o-e-t-t-c-h-e-r.
12      Q.   And then when there was this transition
13 to Century Communities, who did you report to?
14      A.   In the beginning, it was Don Boettcher,
15 and then Rick Barron.
16      Q.   And that's B-a-r-r-o-n?
17      A.   Correct.
18      Q.   What did you understand Mr. Boettcher's
19 title to be at Century?
20      A.   Division president.
21      Q.   What did you understand Mr. Barron's
22 title to be?
23      A.   I believe he was director of land
24 development.
25      Q.   And then your position was land
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1 development manager at both communities?
2      A.   Yes.
3      Q.   Were your duties essentially the same at
4 both companies?
5      A.   Yes.
6      Q.   Now, just a little off topic, but tell me
7 if you recognize this telephone number.  It's
8 (702)533-9344.
9      A.   Yes.

10      Q.   Was that your telephone number?
11      A.   Yes.
12      Q.   How did you obtain that telephone number?
13      A.   I got that telephone number from
14 Mel Westwood.
15      Q.   Was that in connection with the telephone
16 that was issued to you by Direct Paving & Grading?
17      A.   I believe it was -- I believe it was
18 DGPH Holdings.  I'm sorry?
19           THE COURT REPORTER:  Counsel's trying to
20 object so hold on a moment, let him object, please.
21           MR. GUBLER:  Thank you.
22           I'm going to object to the form.
23 Assuming facts.
24           MR. DIXON:  I'll also join.
25           MR. PANCHERI:  Monice, did you catch the
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1 objection?  I didn't catch the entire objection
2 from Mr. Gubler.  Was that objection as to form?
3           THE COURT REPORTER:  I have, "I'm going
4 to object to the form.  Assuming facts."
5 BY MR. PANCHERI:
6      Q.   So again, Mr. Prokopchuk, and it's
7 natural, if you can just kind of pause before you
8 answer the question, that will give counsel a
9 chance to interject any objections they feel are

10 appropriate, but again, I would try and ask you to
11 pay attention to the question so that you can still
12 answer it after the objection is put on the record.
13           So again, I'd ask you the question, was
14 that a phone that was issued to you by Direct
15 Grading & Paving?
16      A.   Yes.
17      Q.   Do you recall when that phone was issued
18 to you?
19      A.   I do not.
20      Q.   Do you recall if it was while you were
21 working for Dunhill?
22      A.   I don't recall.
23      Q.   Do you recall if it was while you were
24 working for Century?
25      A.   Yes.
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1      Q.   You believe it was when you were working
2 for Century?
3      A.   I believe so.
4      Q.   Can you give me your best estimation as
5 to kind of the timeframe for when you got that
6 phone?
7      A.   I'm sorry, I cannot.  I don't recall.
8      Q.   Okay.  And do you recall what type of
9 telephone it was?  Was it an iPhone?  Blackberry?

10 What type of phone?
11      A.   It was, I believe, an iPhone.
12      Q.   Do you still have that phone?
13      A.   I do not.
14      Q.   Do you know what happened to it?
15      A.   It broke down or it -- it ceased to work.
16      Q.   All right.  Now, tell me a little bit how
17 you would describe your duties as the land
18 development manager at Century.  What did those
19 duties include?
20      A.   My duties were basically to purchase the
21 contractors or to hire the -- solicit bids and hire
22 the contractors and to watch over the work that
23 they performed, and also I did budgeting and
24 schedules.
25      Q.   Okay.  So did your job include obtaining
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1 job estimates from those various contractors?
2      A.   Yes.
3      Q.   Did it include awarding jobs to
4 contractors?
5      A.   In conjunction with the department.
6      Q.   When you say "the department," what are
7 you referring to?
8      A.   The company made a decision.  It was a
9 team effort of awarding contracts.

10      Q.   So were you the one to initially review
11 the contracts and make a recommendation for the
12 award?
13      A.   It was actually, again, a team effort.
14      Q.   Okay.  And that team was comprised of
15 whom?
16      A.   What company?  I'm sorry.
17      Q.   Under Century.
18      A.   Under Century.  That would have been a
19 combination of myself and Rick Barron and
20 Don Boettcher.
21      Q.   So in terms of presenting the potential
22 contracts for a potential award to a contractor,
23 was that your job to do the initial presentation
24 and then essentially make a recommendation to
25 either Mr. Barron or Mr. Boettcher for them to be
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1 approved?
2      A.   That was actually, again, a team effort.
3      Q.   What I'm trying to distinguish is, if
4 there was a particular contractor out there that
5 could work in whatever trade it might be, were you
6 the one actually doing that interaction with the
7 contractor and recommended -- and recommending the
8 award to that contractor subject to the approval of
9 Mr. Barron and Mr. Boettcher?

10      A.   Actually, the whole team would solicit
11 bids.
12      Q.   Okay.  So Mr. Barron would solicit bids
13 as well?
14      A.   Yes.
15      Q.   And would Mr. Boettcher solicit them too?
16      A.   To a point.  As division president, you
17 know, he would make recommendations if somebody had
18 contacted him from a company or something.
19      Q.   Okay.  And then the team would review
20 those bids and select which contractor to award the
21 contract to?
22      A.   Yes.
23      Q.   Again, going over your duties as the land
24 development manager, did you actually oversee the
25 work of the contractors?

Page 20

1      A.   In conjunction with the team.
2      Q.   When you reference "the team," who are
3 you referring to here?
4      A.   Again, it was myself, Rick Barron, and
5 Don Boettcher.
6      Q.   So how would you distinguish your role in
7 overseeing the work of the contractors to
8 Mr. Barron's role?
9      A.   Well, we would both be out on-site,

10 driving around.  Mr. Barron was maybe in the office
11 a little more than I was, but we had multiple
12 projects going on, and so I would -- we would all
13 oversee what was going on.
14      Q.   Was Mr. Boettcher, was he typically in
15 the office?  He wasn't necessarily out in the field
16 overseeing the work, was he?
17      A.   As a division president, he actually did
18 do a lot of time out in the field.
19      Q.   Okay.  Who spent the most time out in the
20 field out of the three of you?
21      A.   Might have been a toss-up between myself
22 and Rick Barron.
23      Q.   Are you suggesting that you spent an
24 equal amount of time in the field overseeing the
25 work?

Page 21

1      A.   Very slight percentage of myself more
2 than anyone else.
3      Q.   So it was primarily you in the field
4 overseeing the work; is that fair to say?
5      A.   No.  Again, it was -- I think it was
6 myself and Rick Barron.
7      Q.   Let me use a different word.  Was it
8 predominantly you, so more than 50 percent you
9 compared to Mr. Barron?

10      A.   Maybe slightly.
11           MR. GUBLER:  Objection.  Asked and
12 answered multiple times.  Move on.
13           MR. DIXON:  Join.
14           Go ahead and answer, Scott.
15           THE WITNESS:  Yes.  Myself was slightly
16 50 percent more than probably everyone else.
17 BY MR. PANCHERI:
18      Q.   Okay.  When you say you were out in the
19 field -- strike that.
20           Part of your job, did it also include
21 approving change orders and purchase orders from
22 contractors?
23      A.   I was the first line of approvals.
24      Q.   So you were the first line, and after you
25 approved it, how did it go from there?
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1      A.   It would go to accounting and get
2 approval from a department head, be it Rick Barron,
3 and then final approval through finance, through
4 the controller and then through finance.
5      Q.   Okay.  Do you remember who the controller
6 was at Century?
7      A.   John Holden.
8      Q.   Okay.  Do you recall instances where the
9 controller refused to approve any payment that you

10 had -- that you had recommended?
11      A.   I do not recall.
12      Q.   Do you recall any instances where
13 Mr. Barron refused or rejected or challenged any
14 payment you had recommended to a contractor?
15      A.   Yes.
16      Q.   What do you recall?
17      A.   I recall there are times that my -- some
18 of my contractors would look to be seeing why they
19 hadn't been paid and was told there was a hold on
20 payment by Rick Barron.
21      Q.   Did that happen often?  Was that
22 infrequent?
23      A.   You know, it happened a few times.  I
24 can't tell you exactly when, but I recall a few
25 times.

Page 23

1      Q.   Do you recall it ever happening with
2 Direct?  And when I say "Direct," I'm referring to
3 Direct Grading & Paving.
4           Does that make sense?
5      A.   Yes.  I do recall that there was times
6 with Direct Paving also.
7      Q.   Can you give me any specific examples?
8      A.   No, I can't.
9      Q.   So nothing sticks out in your mind right

10 now?
11      A.   No.
12      Q.   Was it a few instances?  One instance?
13      A.   At least more than once.
14      Q.   Okay.  Would you say more than twice?
15      A.   I don't recall.
16      Q.   Would your best estimate be just a
17 handful of times, if that?
18           MR. DIXON:  Asked and answered.
19           Go ahead and answer, Scott.
20           THE WITNESS:  A few times.
21 BY MR. PANCHERI:
22      Q.   Now, let's talk a little bit about the
23 chain of command at Century.  You mentioned you
24 reported to Rick Barron.  Was it Rick Barron and
25 then Don Boettcher as the president?  Was that the
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1 hierarchy, with you under Rick Barron?
2      A.   Yes.
3      Q.   Was there anyone that reported to you?
4      A.   No.
5      Q.   Was there anyone else out in the field
6 observing the work, other than you and possibly
7 Rick Barron and Mr. Boettcher?
8      A.   Near the end of the time I was there, I
9 think Tim Wyatt was there.

10      Q.   What was Mr. Wyatt's position?
11      A.   He was a superintendent.
12      Q.   And he reported to you?
13      A.   No.
14      Q.   Okay.  Who did he report to?
15      A.   Rick Barron.
16      Q.   Okay.  Did you report to him?
17      A.   To who?
18      Q.   To Mr. Wyatt.
19      A.   Did I report to Mr. Wyatt?
20      Q.   Correct.
21      A.   No.
22      Q.   Okay.  So you were both basically on, I
23 guess, the same level, both reporting to
24 Rick Barron; is that a fair way to say it?
25      A.   Different titles, but yes.
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1      Q.   Now, you're obviously familiar with
2 Direct Grading & Paving.  How long have you known
3 or interacted with Direct?
4           MR. DIXON:  Form of the question.
5           Go ahead, Scott.
6           THE WITNESS:  I'm sorry?
7           MR. DIXON:  You can answer, Scott.
8           Oliver, you might have to repeat the
9 question.

10 BY MR. PANCHERI:
11      Q.   Sure.  So, Mr. Prokopchuk, my question
12 was, how long have you known and worked with Direct
13 Grading & Paving?
14      A.   And what do you mean by "known and
15 worked"?
16      Q.   So if you can go back to the earliest
17 instance where you, in any capacity, I guess
18 working for any company, worked with Direct?
19      A.   I guess I still don't understand.  Are
20 you talking -- what do you mean exactly?
21      Q.   What I'm asking about is, when was the
22 first time that you, in any capacity, whether
23 working for Dunhill, Century or somebody else, that
24 you worked with Direct?
25      A.   Direct worked for William Lyon Homes when
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1 I was there.
2      Q.   Okay.  And how long ago was that?
3      A.   Gosh, I don't recall exactly, but many
4 years ago.
5      Q.   Can you give me your best estimate?
6      A.   Had to have been prior to 2008 because I
7 left William Lyon before then.
8      Q.   And what was Direct's interaction with
9 Willam Lyon?  Was it acting as a subcontractor?

10      A.   Yes.
11      Q.   And what was your position with
12 Willam Lyon?
13      A.   Land development manager.
14      Q.   So same or similar to what you had with
15 Dunhill and with Century?
16      A.   Yes.
17      Q.   Okay.  Just briefly, we don't need to get
18 into a long history on this.  Can you tell me about
19 your qualifications for acting as a land develop
20 manager?  How long have you been in the
21 construction industry, what certifications,
22 licenses you hold, your education, et cetera.
23      A.   Just real quickly, I started land
24 development in probably late 1980s, and I have
25 been -- went from land development superintendent,
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1 field superintendent, to land development manager,
2 to director of land development.
3           And education is basically I have -- I
4 got my transcripts the other day -- associate's
5 degree in business and construction management.
6      Q.   And where did you get from?
7      A.   Fullerton College, a junior college in
8 California.
9      Q.   And when was that?

10      A.   1971 to 1986.
11      Q.   And I don't know if you mentioned this,
12 do you hold any licenses?  Do you have a
13 contractor's license?
14      A.   No.
15      Q.   Okay.  Now, let me ask you this:  Have
16 you ever received payments from Direct?
17           MR. DIXON:  Form of the question, but go
18 ahead and answer, Scott.
19           THE WITNESS:  Have I ever received
20 payment for what?
21 BY MR. PANCHERI:
22      Q.   For anything.
23      A.   I did consulting work for Direct.
24      Q.   When did that start?
25      A.   I don't recall exactly, but somewhere in
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1 '14, '15, something like that.
2      Q.   Were you working for Dunhill at the time?
3      A.   I believe so.
4      Q.   And describe for me what you did as a
5 consultant for Direct.
6      A.   Actually, it was for DGP Holdings is who
7 I was doing the consulting for.  And it was
8 basically a piece of property in the Apex area in
9 North Las Vegas, that they were looking for a --

10 looking at doing feasibility on a renewable energy
11 plant.
12      Q.   What is DGP Holdings?
13      A.   Direct Grading & Paving Holdings, I
14 guess, or Direct -- DGPH, Direct Grading & Paving
15 Holdings.
16      Q.   Is that a company related to Direct?
17      A.   I think it was related to Mel Westwood
18 rather than Direct.  I don't know.  I have no idea
19 of what the -- how it works.
20      Q.   Do you have an understanding that
21 Mel Westwood is the principal of Direct?
22      A.   Yes.
23      Q.   Did you have an understanding that
24 Mel Westwood was also the principal of
25 DGP Holdings?
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1      A.   Yes.
2      Q.   Now, do you recall how much you were paid
3 as a consultant?
4      A.   I think somewhere around -- no, total
5 amounts, I don't remember the total amounts, but
6 somewhere in the 8-, 900 range, I believe, a week.
7      Q.   How long did this consulting continue?
8 You mentioned 2014 to 2015, until when?
9      A.   Sometime in 2016.

10      Q.   And why did it come to an end?
11      A.   I left -- I left and went to California.
12      Q.   You left Las Vegas and moved to
13 California?
14      A.   Correct.
15      Q.   Now, did you move from Las Vegas and go
16 to California shortly after you resigned from
17 Century?
18      A.   Exactly after.  That's the reason I
19 resigned.
20      Q.   To take a job in California?
21      A.   Yes.
22           MR. PANCHERI:  Now, Monice, if we could
23 pull up Exhibit A.
24           (Exhibit A was marked.)
25           THE COURT REPORTER:  Oliver, are you
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1 going to want to mark it as A or mark it as 1?
2           MR. PANCHERI:  A is fine.  We can mark
3 them as -- I think we sent them over with letters
4 attached to them.  We can mark them as identified.
5           THE COURT REPORTER:  Okay.  It's in the
6 chat.
7           MR. PANCHERI:  So I can just click on the
8 link and it will pull it up?
9           THE COURT REPORTER:  Correct.

10 BY MR. PANCHERI:
11      Q.   Mr. Prokopchuk, can you see a document in
12 front of you.  In the top left corner it says
13 "Employment Security Division"?
14      A.   I cannot.  I -- how do I pull this thing
15 up?
16           THE COURT REPORTER:  Let's go off the
17 record for a minute at 11:24 a.m.
18           (Off the record at 11:24 a.m. and back on
19            the record at 11:26 a.m.)
20           THE VIDEOGRAPHER:  We're back on the
21 record.  The time is approximately 11:26 a.m.
22 BY MR. PANCHERI:
23      Q.   All right.  So, Mr. Prokopchuk, I'm
24 showing you a document we've marked as Exhibit A.
25 It's entitled "Employment Security Division."  I'll
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1 represent to you that this is a document produced
2 by Direct Grading & Paving, and you see that it's
3 got a box in the right corner that says "Employer
4 account number" and under that it says "Quarter
5 ending date March 31st, 2016."
6           Do you see that?
7      A.   Yes.
8      Q.   And then if you scroll down, please,
9 you'll see a list of employees and their total

10 gross wages.  And if you scroll down, in
11 alphabetical order -- I just want you to scroll
12 down until you see your name, which is about
13 five pages down.
14      A.   Yep.
15      Q.   You see there there's an amount to the
16 right under "Total Gross Wages and Tips" of
17 $14,400, and I just wanted to ask you, does that --
18 is that accurate in terms of the amount that you
19 were paid by Direct during this first quarter of
20 2016?
21      A.   As far as I know, yes.
22      Q.   Okay.  You don't have any reason to
23 dispute it?
24      A.   I do not.
25      Q.   So we can close out of that one.  If you
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1 can just click the X at the top, we can close out
2 of that particular document.  And we'll bring up
3 Exhibit B, please, Monice.
4           MR. DIXON:  Sorry, Scott, did you say B?
5           MR. PANCHERI:  B as in boy.
6           (Exhibit B was marked.)
7 BY MR. PANCHERI:
8      Q.   Mr. Prokopchuk, the same drill.  If
9 you'll click on that link, let me know when the

10 document is open.
11      A.   Yes.
12      Q.   And again, this is a similar document we
13 marked as Exhibit B.  I'll represent to you again
14 this was produced by Direct and it again has the
15 title in the top left corner, "Employment Security
16 Division," and it appears to be for the second
17 quarter of 2016.
18           Do you see that?
19      A.   Yes.
20      Q.   And then I'd ask you to scroll down until
21 you see your name, and just confirm to me again
22 that that appears to be the amount you were paid
23 for this second quarter of 2016, which is $15,600?
24      A.   I have nothing to -- yes.
25      Q.   Okay.  And you can click out of that
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1 document.  We'll go on to Exhibit C as in Charlie.
2           (Exhibit C was marked.)
3           MR. PANCHERI:  Monice, I don't mind if
4 you go ahead and upload all of these exhibits to
5 that chat or at least, you know, fill up as many as
6 we can.  I'm going to use them all.
7 BY MR. PANCHERI:
8      Q.   So, Mr. Prokopchuk, if you would open
9 that link to Exhibit C.

10      A.   Yes.
11      Q.   And then do you see where it indicates
12 this is the same document but now for the third
13 quarter of 2016?
14      A.   Yes.
15      Q.   And I would ask you to scroll down and
16 tell me if you see your name and the amount of
17 money that was paid to you for this third quarter
18 of 2016?
19      A.   Yes.
20      Q.   So what is that amount of money?
21      A.   It looks like 16-eight.
22      Q.   Do you have a recollection as to why
23 there were varying amounts of the amount of money
24 that you were paid in different quarters?
25      A.   I don't know, unless it was something to
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1 do with weeks or whatever.  I do not.
2      Q.   Were you paid on an hourly basis?
3      A.   No.
4      Q.   How did you negotiate your payment with
5 Direct for the consulting services?
6      A.   I didn't really negotiate.  We just --
7 that was kind of the price.
8      Q.   Was it a flat fee?
9      A.   Yeah.

10      Q.   Okay.
11      A.   Something of that sort, yes.
12           MR. PANCHERI:  Let's go to Exhibit D,
13 please.
14           (Exhibit D was marked.)
15 BY MR. PANCHERI:
16      Q.   So, Mr. Prokopchuk, same question for
17 Exhibit D.  Do you see this is for the final
18 quarter of 2016?
19      A.   Yes.
20      Q.   And again, if you scroll down to where
21 your name is listed and tell me the amount that you
22 were paid for the fourth quarter of 2016?
23      A.   Fifteen-six.
24      Q.   Okay.  Close out of that.
25           And, you know, we will actually skip
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1 Exhibit E.  We can leave that blank.  We can keep
2 the numbering though, Monice.  Skip Exhibit E.
3           Now, why was it you were paid by Direct
4 as opposed to DGP Holdings?
5      A.   Sorry.  Please say that again.
6      Q.   Why were you paid by Direct as opposed to
7 receiving payment from DGP Holdings?
8      A.   My concern was being able to claim --
9 claim it in my taxes, and I don't know if there was

10 a method of doing that with DGP.  But, you know, I
11 was working for DGP, and then I think it just --
12 somehow or another the costs got transferred over
13 to Direct Grading.  I don't know exactly how they
14 did that or how that was working out.
15      Q.   All right.  So who came up with that idea
16 to have Direct pay you as opposed to DGP?
17      A.   I don't know.  I don't recall.
18      Q.   Do you know if you were treated as an
19 employee of Direct for payroll purposes?
20      A.   No, I don't think so.
21      Q.   Well, let me ask it this way:  Did you
22 receive a W-9?
23      A.   I'm sorry?
24      Q.   Let me ask, did you receive a 1099?
25      A.   No.
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1      Q.   Okay.  So you -- did you consider
2 yourself to be an independent contractor?
3      A.   I considered the work being done as
4 independent contracting.
5      Q.   But you didn't receive a 1099?
6      A.   No.
7      Q.   Okay.  Do you know if Direct paid payroll
8 taxes for you as an employee?
9      A.   I don't know.

10      Q.   Okay.  And you believe these payments --
11 do they start around the 2014/2015 timeframe?
12      A.   As far as I can recall.
13      Q.   Now, if it was -- if you were receiving a
14 payment of about $15,000 a quarter, that would be
15 roughly $5,000 a month.  Do you agree with that?
16      A.   I guess if that's the number that the
17 mathematics works out to, I guess.  I don't know.
18      Q.   Well, we just saw some, and it looked
19 like it was approximately 15,000 a quarter.
20 Three months in a quarter, dividing it by three,
21 that would be about 5,000 a month.
22           Does that make sense?
23      A.   Per your math, yes.
24      Q.   Okay.  So do you recall how much you were
25 being paid by Century during that same time period
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1 on a monthly basis?
2      A.   No, I do not.
3      Q.   Can you give me your best estimate?
4      A.   Whatever -- I guess whatever 115 or --
5 was divided by 12.
6      Q.   So that was your annual salary was
7 $115,000?
8      A.   Somewhere around there, yeah.  Or 111,
9 111 to 115, something like that.

10      Q.   Now, did you ever disclose to
11 Mr. Boettcher that you were being paid by Direct as
12 a consultant?
13      A.   No.
14      Q.   Did you ever disclose to Mr. Barron,
15 Rick Barron, that you were being paid by Direct to
16 act as a consultant for Direct or for DGP Holdings?
17      A.   No.
18      Q.   Did you ever disclose to anyone at
19 Century that you were being paid as a consultant by
20 Direct?
21      A.   No.
22           MR. DIXON:  Sorry, Oliver.
23           MR. PANCHERI:  Go ahead.
24           MR. DIXON:  I'll object to the line of
25 questioning on the basis of -- he believed he
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1 worked for DGP, although I appreciate that he
2 received checks from Direct, and so you can
3 continue with your line of questioning.  I just
4 wanted to make that clear.
5           Scott, you can continue to answer.
6 BY MR. PANCHERI:
7      Q.   And my question was, why not?  Why did
8 you not disclose that to anyone at Century?
9      A.   I didn't feel like I had to.

10      Q.   And why was that?
11      A.   I didn't want to.
12      Q.   You didn't want to?
13      A.   No.
14      Q.   Why didn't you want to disclose it?
15      A.   I felt like I didn't need to disclose
16 that I was doing extra work.
17      Q.   Concerned that somebody at Century might
18 have a problem with you receiving payments from
19 Direct while you were working for Century and
20 overseeing Direct?
21      A.   Yes.
22      Q.   Now, did you ever do consulting work for
23 anyone else while you were working at Century?
24      A.   No.
25      Q.   It was just Direct?
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1      A.   Yes.
2      Q.   Now, can you tell me about what it is you
3 actually did for DGP Holdings as a consultant?
4      A.   I looked at the feasibility of developing
5 a piece of land.  There was 650 acres with a
6 crushing site, roads that needed to come into the
7 site.  There was a potential of possibly looking at
8 doing work with a renewable energy company to
9 produce a plant up there for basically burning

10 combustibles, trash, things like that, to -- that
11 would be able to provide utilities to a potential
12 industrial park.
13      Q.   Who did you work with at DGP on this
14 project?
15      A.   Mel.
16      Q.   Just Mel?  Anyone else?
17      A.   Just Mel.
18      Q.   And do you have any -- would there be any
19 work product created by you evidencing the work
20 that you did for DGP Holdings?
21      A.   I don't think so.
22      Q.   Would there be any plans, proposals,
23 schedules, budgets, anything of that nature that
24 you created?
25      A.   I wouldn't have, no, but reviewed some
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1 things that Mel had.
2      Q.   Did you attend any meetings on behalf of
3 DGP with any third parties?
4      A.   Third parties, no.
5      Q.   Were you provided the cell phone from
6 Direct in connection with you acting as a
7 consultant?
8      A.   Yes.
9      Q.   On that cell phone, would you have

10 communicated with Mel through text messages?
11      A.   I wasn't really a big text guy, but there
12 could have been.
13      Q.   Would you have communicated with
14 Mr. Westwood regarding this Apex project relating
15 to DGP through emails?
16      A.   Possibly.
17      Q.   And what email, I guess, address would
18 you have used to communicate with Mr. Westwood
19 regarding these consulting services?
20      A.   I don't recall.
21      Q.   It wouldn't have been a Century email,
22 would it?
23      A.   No.
24      Q.   So during the time that you worked as a
25 consultant for DGP Holdings, did you spend time at
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1 the Direct offices?
2      A.   Some.
3      Q.   And do you recall where those offices
4 were located?
5      A.   There was one off of, I believe, Civic
6 Center and -- both were in North Las Vegas.  I'm
7 sorry, I've been away a while.  I don't remember
8 the names of the streets.  Cheyenne.
9      Q.   Were there two separate offices at the

10 same time, or was there one office and then they
11 moved to a different one?
12      A.   One office, and then they moved to a
13 different one.
14      Q.   You spent time at both offices, though?
15      A.   Yes.
16      Q.   Can you give me your best estimate as to
17 how much time you would spend on a weekly basis
18 working for DGP Holdings as a consultant?
19      A.   It was always at night, so a few hours a
20 night.
21      Q.   When you say "a few hours," what is your
22 best estimation as to what that might be?
23      A.   Three or four hours.
24      Q.   Was some of that time spent at the Direct
25 offices?
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1      A.   Yes.
2      Q.   Did you spend some time at the Direct
3 offices during the day as well?
4      A.   No.  I was -- no.
5      Q.   Now, were you actually provided a desk
6 that you could utilize at the Direct offices?
7      A.   I was provided an area I could share
8 with -- if I needed to.
9      Q.   And who did you share that with?

10      A.   I don't recall.
11      Q.   Okay.  Was it a specific desk, though,
12 that you would always use?  Was it actually the
13 same one, or were you floating around using
14 different desks?
15      A.   I would float around using different
16 desks.
17      Q.   Were you provided a laptop by Direct or
18 DGP Holdings, either one?
19      A.   No.
20      Q.   Do you recall who the IT person was that
21 worked for Direct?
22      A.   I don't recall his name.
23      Q.   Okay.  Now, did you ever utilize this
24 email address while you were working as a
25 consultant for DGP Holdings, pd@directgrading.com?
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1      A.   I don't recall.
2      Q.   You don't know either way?
3      A.   No, I don't remember.
4      Q.   Do you recall using the email address DP,
5 so just reversed, dp@directgrading.com?
6      A.   I do not recall.
7      Q.   Do you recall using the email address
8 scott@directgrading.com?
9      A.   No.

10      Q.   You don't recall that?
11      A.   No.
12      Q.   For any of the three emails that you just
13 identified, is it your testimony that you just
14 don't recall using those, you may have, or are you
15 saying that you did not use them?
16      A.   I don't recall.
17      Q.   So you may have used them, you just don't
18 recall, sitting here today?
19      A.   Yes.
20      Q.   Now, did anyone at Direct or
21 DGP Holdings, did they ever give you the nickname
22 Payday?
23      A.   I'm sorry, what was that again?
24      Q.   So the question is, did anyone at Direct
25 Grading & Paving or DGP Holdings ever refer you to
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1 by the nickname Payday?
2      A.   I've never heard that before.
3      Q.   Okay.  Do you -- have you ever heard of
4 the Las Vegas Wine Warehouse project?
5      A.   Say it again, I'm sorry.
6      Q.   The Las Vegas Wine Warehouse project.
7      A.   No.
8      Q.   You're not familiar with that, okay.
9      A.   No.

10      Q.   So I'm going to go through just a few
11 different projects and contractors, and I just want
12 to find out if you're familiar with these or if
13 it's anything that you may have worked on either
14 with Century or with DGP Holdings or with Direct,
15 okay?
16           So RSL Construction, do you know what
17 that is?
18      A.   No.
19      Q.   How about a project called Durango and
20 Badura B-a-d-u-r-a, Badura?
21      A.   No.
22      Q.   Okay.  How about an outfit called Momeni,
23 that's M-o-m-e-n-e-i, & Associates?
24      A.   No.
25      Q.   Cox Bonanza parking lot addition?
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1      A.   No.
2      Q.   Sunset Ridge?
3      A.   Sunset Ridge?
4      Q.   Right.
5      A.   No.
6      Q.   Capital West?
7      A.   No.
8      Q.   Mount -- Mountrail, like mountain but the
9 word trail combined, Mountrail Williams storage

10 facility?
11      A.   No.
12      Q.   A Home Depot in North Dakota?
13      A.   No.
14      Q.   Russell and Grand Canyon?
15      A.   No.
16      Q.   Minard and Dickinson?
17      A.   No.
18      Q.   Parcel 33?
19      A.   No.
20      Q.   We're almost through this.
21           So Farm and Grand Canyon Teton, Fort
22 Apache?
23      A.   No.
24      Q.   Westcliff Heights?
25      A.   No.
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1      Q.   Montrail Fleet Garage?
2      A.   No.
3      Q.   Augusta Course?
4      A.   No.
5      Q.   Did you ever utilize a video game called
6 Magmic Games Slot Kings?  It's like magic but
7 M-a-g-m-i-c, Magmic Games and it's, again, called
8 Slot Kings.
9      A.   No.

10           MR. PANCHERI:  Okay.  So let's go ahead
11 and pull up Exhibit F, please.
12           (Exhibit F was marked.)
13 BY MR. PANCHERI:
14      Q.   Mr. Prokopchuk, if you could click on
15 that Exhibit F, the same way we did before.
16      A.   Yes.
17      Q.   And this is a document entitled
18 "Affidavit of Scott Prokopchuk."  It consists of
19 four pages, including the California certificate,
20 and I'd ask you to scroll down to the third page.
21           Is that your signature on this affidavit?
22      A.   Yes.
23      Q.   And do you know who prepared this
24 affidavit?
25      A.   Me.
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1      Q.   You typed it up yourself?
2      A.   Yes.
3      Q.   And why did you do that?
4      A.   I believe it was in answer to some -- one
5 of the -- I don't know what you would call it
6 legally, but I believe it was an answer to an
7 affidavit of -- just answering the lawsuit.
8      Q.   Okay.  Who asked you -- now, if it's your
9 counsel, I don't want to get into any

10 attorney-client communications, so who asked you to
11 prepare this affidavit?
12      A.   I believe I felt like I needed to answer
13 the -- what was -- what was happening with the
14 lawsuit.
15      Q.   I can represent to you this affidavit was
16 attached to a filing done by Direct in connection
17 with our lawsuit.  Can you explain to me how it
18 came to be that you drafted this?
19      A.   Yeah.  That's right.  I believe I
20 addressed or actually had created this and had sent
21 that to either Mel Westwood or his attorneys.
22      Q.   Okay.  And did Mel Westwood or his
23 attorneys -- did they ask you to put this together?
24      A.   I don't recall who asked me to, but I
25 think it was -- I don't know if I was asked to or
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1 if just put it together.  I don't recall.
2      Q.   Did you review something in order to put
3 this together?  You said you were responding to
4 something.  What were you responding to?
5      A.   Yeah.  And I don't recall.  I don't have
6 all these documents.  This thing's been going on
7 for three or four years now, and I do not recall
8 what it was that I addressed this to.
9      Q.   Okay.  All right.  So were there various

10 drafts of this that went back and forth with either
11 Mr. Westwood or his counsel before you signed it?
12      A.   I don't think so.
13      Q.   Okay.  You don't think so.  Do you know,
14 sitting here today?
15      A.   No, I don't believe there was any
16 additional -- any additional -- or any revisions or
17 anything like that.
18      Q.   So you didn't send it to Mel Westwood or
19 his counsel and they made changes and sent it back
20 to you.  That didn't happen?
21      A.   I don't believe so.
22      Q.   Okay.  So if I could point you to
23 paragraph 5, we'll just start there, and if you
24 need a minute to review the whole affidavit, that's
25 fine, just let me know.
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1           But if you are ready, I just want to go
2 through a couple things starting in paragraph 5.
3      A.   Okay.
4      Q.   So here, if you look about halfway down,
5 there's a sentence that starts "Ultimately."
6           Do you see that?
7      A.   Okay.
8      Q.   It says, "Ultimately I would sign on a
9 contract as to content, and Don Boettcher or

10 Rick Barron would execute a contract."  And then it
11 says, "I did not have authority to execute a
12 contract."
13           So just on that topic, the master
14 subcontract agreement, as an example, that was
15 signed with Direct, you're familiar with that,
16 aren't you?
17      A.   Yes.
18      Q.   Okay.
19      A.   Except for -- which company, I guess?
20      Q.   Well, I guess with Dunhill.
21      A.   Yes, I believe that it was originally
22 done with Dunhill.
23      Q.   And then there were project work
24 authorizations that were then subsequently signed
25 under that master subcontract agreement.  Do you
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1 recall that?
2      A.   Yes.
3      Q.   And those had signature blocks for both
4 you and either Mr. Boettcher or Mr. Barron; is that
5 correct?
6      A.   Correct.
7      Q.   Is it fair to say that both of you, both
8 you and either Mr. Barron or Mr. Boettcher would
9 need to sign those contracts for them to be

10 enforceable?
11      A.   Yes.
12      Q.   So then just skipping down a little bit,
13 basically the next two sentences, it says, "There
14 may or may not have been competitive bids.  I was
15 very rarely asked by Century Communities to acquire
16 competitive bids."
17           And so just on that topic, do you
18 recall -- well, first of all, Direct was awarded
19 various contracts under both Dunhill and Century;
20 is that correct?
21      A.   Yes.
22      Q.   Do you recall ever getting competitive
23 bids for paving or grading work?
24      A.   Yes.  All the -- we would do that all the
25 time.  One of the -- yes.  We would get them.
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1      Q.   You would get them -- while you were
2 working for Century, you would get competitive bids
3 for grading and paving?
4      A.   Yes.
5      Q.   Do you recall any of the subcontractors
6 or contractors from whom you received competitive
7 bids for grading and paving?
8      A.   Yes.  I know that we would get bids from
9 American Grading and Paving at one time.  We would

10 get bids from Patriot Grading and Paving at one
11 time.  I believe we even potentially got bids from
12 Las Vegas Paving, from Southern Nevada Paving.
13           They were done on a -- timely, you know,
14 every once in a while just to verify or to make
15 sure that, you know, prices were there.
16      Q.   Were there ever instances where Direct
17 was awarded contracts on projects without there
18 being any other competitive bids for those
19 projects?
20      A.   Sure.
21      Q.   Okay.  Is that what you're referring to
22 here towards the end of this paragraph where you
23 say, "Often I would be authorized to process a
24 contract without getting a secondary bid with the
25 approval of the upper management"?
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1      A.   Yes.
2      Q.   Then if we go down to paragraph 6, it
3 references change orders, and you talk about this
4 process, and if I can direct you to the second
5 sentence that starts, "The subcontractors would
6 submit a proposed change order."
7           Do you see that?
8      A.   Yes.
9      Q.   So it says, "The subcontractors would

10 submit a proposed change order, after which I would
11 process a work agreement and have the subcontractor
12 sign."
13      A.   Yes.
14      Q.   Now, in terms of the proposed change
15 order, is it fair to say that you would first
16 evaluate it before taking it to Mr. Barron to have
17 him sign off on it?
18      A.   Yes.  And with the communications we
19 always had anyway, everybody pretty much knew what
20 was going on.
21      Q.   Okay.  Was it your job to kind of
22 initially evaluate the change orders to make sure
23 that they were appropriate in terms of scope and
24 the needs of the project?
25      A.   Yes.
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1      Q.   Is it fair to say that Mr. Barron and
2 Mr. Boettcher relied on you to evaluate change
3 orders?
4      A.   In conjunction with their evaluation.
5      Q.   Okay.  Now, if we can turn to the next
6 page, please.  Or I guess scroll down.  I'm looking
7 at a hard copy here.  Scroll down to paragraph 8.
8 Let me know when you're there.
9      A.   Yes.

10      Q.   That paragraph 8 says:  "This protocol
11 for original contracts and change orders was
12 followed with Direct Grading as well, who was the
13 subcontractor that Century and its predecessors had
14 used for many years."
15           When you say "predecessors," who are you
16 referring to there?
17      A.   Dunhill Homes.
18      Q.   Okay.  Would it be Rhodes Ranch as well?
19      A.   Rhodes Ranch was a project of Dunhill and
20 Century.
21      Q.   When I say "Rhodes Ranch," I'm referring
22 to the -- not just the project but the original
23 developer.  Do you know if Direct was doing work
24 for Rhodes Ranch the entity?
25      A.   Rhodes Homes, I guess.
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1      Q.   Yeah, Rhodes Homes.  That's fair to say?
2      A.   You know, I don't recall because I wasn't
3 there when they were doing work, as far as I know.
4      Q.   On these change orders, is it fair to say
5 that the procedure was, for the change order to be
6 approved, the work to be completed before any
7 payment was made under that change order?
8      A.   Yes.
9      Q.   So in other words, it wasn't the proper

10 practice to make a payment prior to the work being
11 performed under a change order?
12      A.   No.
13      Q.   Okay.  If we could go to paragraph 9, it
14 talks a little bit about the Inspirada project.  Do
15 you recall the Inspirada project and that was one
16 of the projects that you worked on in connection
17 with Century Communities?
18      A.   Yes.
19      Q.   And is it fair to say that Inspirada was
20 a project that required the import of soil?
21      A.   Yes.
22      Q.   And is that what you're referring to in
23 terms of this first sentence, and I'm kind of
24 skipping about halfway through.  I'm sorry, it's
25 the second sentence.  "Rick Barron wanted
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1 2,000 cubic yards a day and 10,000 cubic yards a
2 week, on average"?
3      A.   Yes.
4      Q.   Do you recall what the timeframe was that
5 Mr. Barron wanted that quantity of dirt imported?
6      A.   ASAP.
7      Q.   I guess, do you recall what year that
8 was, though?
9      A.   2015/2016, somewhere in there.

10      Q.   Can you recall how much dirt was needed
11 for the Inspirada project?
12      A.   Not exactly.  And it's never a for-sure
13 quantity, but I believe the engineer had somewhere
14 around 125,000 to 140,000 yards on the project
15 plans.  I don't know for sure, but that sounds
16 somewhere in the range.
17      Q.   Okay.  And then still within that
18 paragraph 9, if we go down towards the end, that
19 second-to-last sentence that starts with,
20 "Nevertheless."
21           Do you see that?
22      A.   Yes.
23      Q.   It indicates, "Nevertheless, the contract
24 between Direct and the BLM was never a concern to
25 Century Communities."
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1           I'm sorry, let me -- yeah, that was it.
2 "Nevertheless, the contract between Direct and the
3 BLM was never a concern to Century Communities."
4           Why do you say that?
5      A.   Because the materials were being tracked
6 on a weekly basis.
7      Q.   You're not saying that
8 Century Communities wasn't concerned about how much
9 it was paying for the dirt, you're not saying that?

10      A.   No.  Just how much -- just the tracking
11 of the dirt, I believe.
12      Q.   Okay.  Now, if we go down to
13 paragraph 10, it talks about, "Change orders were
14 handled on a weekly basis for the Inspirada
15 project.  Direct grading would submit truck tickets
16 and loader logs to Century Communities each week."
17           Were they provided to you directly?
18      A.   They were -- I believe they were actually
19 sent to myself and possibly Rick, but whatever
20 would come in would be disbursed.
21      Q.   When you say "disbursed" --
22      A.   Well, we would talk about it -- well,
23 back then we were probably talking about this
24 almost every day because we were in -- because the
25 company really wanted to get the dirt in there and
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1 get the work complete so that they could build
2 houses.
3      Q.   Okay.  So then if you go down a couple of
4 sentences to the sentence that starts, "The change
5 order draw schedule was itemized."
6           Do you see that?
7      A.   Yes.
8      Q.   So it says, "The change order draw
9 schedule was itemized.  It would reference truck

10 tickets and other backup."
11      A.   Yes.
12      Q.   So is it fair to say that the change
13 orders were often documented as draw schedules,
14 that was the title for the document?
15      A.   No.  This was a separate spreadsheet, it
16 was not the draw schedule.
17      Q.   Well, what are you referring to here --
18      A.   Oh, I see.  Okay.  I get -- I'm sorry.
19 That actually would come in because it was itemized
20 by amount of dirt and by -- it was actually a
21 spreadsheet we were provided that would give us a
22 quantity of dirt and the price next to it, which
23 would -- as an Excel spreadsheet, would summarize
24 it, and then drop every day down to the bottom and
25 come up with a total.
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1      Q.   Okay.  So then how was -- were those
2 documents utilized to establish a change order or a
3 draw schedule?
4      A.   Just like that, they would have been
5 created off of those work tickets.  A draw schedule
6 would have been created showing the quantity and
7 the dollar amount.
8      Q.   So I guess that's going back to my
9 question.  When you say "Change order draw

10 schedules," I've seen documents that are just
11 entitled "Draw Schedules."  Is that the same --
12      A.   Yes.
13      Q.   -- thing as the change order you're
14 referring to here in paragraph 10?
15      A.   Yes, it is.  Every company has a
16 different verbiage for their contract documents.
17      Q.   Okay.  Now, if we go down a little bit
18 more, it says, "At least once a week."
19           Do you see that sentence?
20      A.   Yes.
21      Q.   It says, "At least once a week, I would
22 verify that the work had been completed, discuss
23 the project with Don or Rick, process a change
24 order and submit it to Direct Grading."
25           So once a week, does that mean you'd go
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1 out to the field to actually see the dirt being
2 imported?
3      A.   I was actually in the field watching the
4 dirt being imported every day.
5      Q.   Okay.
6      A.   Or somebody from the company was there
7 every day, whether it was myself or Rick or -- I
8 believe even Rick had Tim Wyatt verifying.
9      Q.   And tell me about that process.  How

10 would that verification take place?
11      A.   Well, it's just be on-site to see that
12 the work was coming in, and you'd see the trucks
13 coming in all day long.
14      Q.   And when you say "on-site," are you
15 referring to at the import location, the Inspirada
16 project, or are you referring to where -- to the
17 location from which the dirt was being taken?
18      A.   Sometimes both.
19      Q.   Okay.  So --
20      A.   But initially -- but, you know,
21 preliminarily -- preliminarily, it would be the
22 on-site and we would see the trucks being dumped,
23 and you could see the piles on-site.
24      Q.   When you say "on-site," you're talking
25 about at the Inspirada project?
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1      A.   Yes.
2      Q.   And that would have been either you or
3 Rick or Tim Wyatt?
4      A.   Yes.
5      Q.   Okay.  Were you there the entire -- was
6 one of you there the entire time, or was it
7 something where you would just come observe for a
8 while and then go back to the office or go to
9 another project?

10      A.   We would -- you know, everybody was
11 covering a lot of projects, but everybody was also
12 very -- you know, trying to get that project done.
13 So that was on the -- pretty much on the radar.
14      Q.   Understood.  But is it fair to say that
15 there wasn't somebody from Century there every day,
16 every minute of the work day observing every truck
17 that came in and dumped its load at the Inspirada
18 project?
19      A.   No, there would not be.
20      Q.   Okay.  Now, if we go down a little bit
21 further, it says, "No checks were issued unless it
22 was verified and approved by Don and Rick."
23           Do you see that?
24      A.   Yes.
25      Q.   And my question is, what is the "it"
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1 referring to in that sentence?  What was being
2 verified?
3      A.   I guess any payment.
4      Q.   So it says, "No checks" -- that would be
5 the payment -- "were issued unless 'it' was
6 verified and approved by Don and Rick."  So you're
7 saying the payment wasn't issued unless it was
8 verified and approved by Don and Rick; is that how
9 we should read that?

10      A.   Well, it was actually approved by
11 multiple people.  You see the next line there, it
12 says approved "by accounting and upper management."
13      Q.   I just wanted to make sure that was
14 clear.  So "it" there is referencing the payment?
15      A.   Yes.
16      Q.   So then if we move down to paragraph 11,
17 it says, "Other than materials from the BLM, Direct
18 excavated, loaded, and hauled approximately
19 40,000 yards, which Rick Barron had procured from
20 KB Homes."
21           So out of the 120-, 140,000 cubic yards
22 that were required, you're saying that 40,000 came
23 from KB Homes, which was another project at
24 Inspirada, correct?
25      A.   Yes, it was.
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1      Q.   And then it says, "Additionally, Direct
2 Grading hauled material from Rhodes Ranch for a few
3 days."  Was Rhodes Ranch another Century project?
4      A.   Yes.
5      Q.   Was it a project that had excess dirt
6 that could be taken to the Inspirada project?
7      A.   Yes.
8      Q.   And when you say -- let me ask you this:
9 How was Century being charged for the dirt being

10 hauled by Direct from Rhodes Ranch to Inspirada?
11      A.   It was by truckload.  It was around
12 20 yards or 23 yards per truck.  And it was based
13 on time.  So at the end of the day, you would look
14 at the amount of time it would take to haul it from
15 Rhodes Ranch.  I believe the trucks were a hundred
16 plus per hour, and that's how you would back in the
17 pricing on that stuff.
18      Q.   I'll show you, though -- I've got some
19 invoices for Rhodes Ranch, and I'll show you those
20 documents.
21           But do you know if Direct actually
22 provided any breakdown of the number of trucks, the
23 yardage, the hours, that were being incurred in
24 connection with the invoicing for hauling the dirt
25 from Rhodes Ranch to Inspirada?
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1      A.   I believe yes, there would have to have
2 been backup for everything.
3      Q.   You believe so, or do you know?  Sitting
4 here today, do you actually recall that?
5      A.   I believe so.  I don't know, sitting here
6 today four years later.
7      Q.   Sure.  Okay.
8           Then it says, "Ultimately, this material
9 was determined to be more expensive because of the

10 distance, and Century Communities determined that
11 it preferred to have the material hauled from the
12 BLM property."
13           And my question to you is, why was that
14 the preference for Century?
15      A.   The BLM property was closer, so the cost
16 to haul it there was cheaper.
17      Q.   Okay.  Do you know, was Century obligated
18 to pay Direct for the dirt being procured from the
19 BLM on a cubic-yard basis?
20      A.   What do you mean by "obligated"?
21      Q.   Well, the BLM wasn't giving away the
22 dirt, was it?
23      A.   I don't think so.
24      Q.   So --
25      A.   I don't believe so.
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1      Q.   Okay.  So is it your understanding that
2 Direct had to pay the BLM for that dirt?
3      A.   Yes.
4      Q.   And I'm sorry, Direct was then charging
5 Century for the -- that dirt that it had to
6 purchase from the BLM?
7      A.   Yes.
8      Q.   In addition to charges for loading,
9 sweeping and hauling?

10      A.   I don't recall if there was a BLM charge
11 or if that was included in the unit pricing.
12      Q.   Okay.  Do you have an understanding as to
13 whether Direct procured dirt from any other sources
14 for Inspirada other than we talked about
15 Rhodes Ranch, KB Homes, we talked about the BLM?
16      A.   I don't recall because there was a lot of
17 dirt hauled into there from various other -- well,
18 there was some pool dirt pulled in every now and
19 then from small contractors, very little but -- you
20 know, very minimal, but there was other stuff that
21 was brought in there.
22           Not anything -- including the -- in fact,
23 the 40,000 yards that was hauled from KB Homes
24 actually was only about 20,000 yards because the
25 other 20,000 was basically rock that we couldn't
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1 use.
2      Q.   My question is, do you recall there being
3 any other source that you can identify here today
4 of dirt that Direct hauled in to Inspirada?
5      A.   I don't recall.
6      Q.   Were you aware that Direct was hauling in
7 dirt from the South Point?
8      A.   It's very possible, but I don't recall.
9      Q.   Okay.  Did you ever authorize Direct to

10 bill for the import of dirt from other locations
11 like the South Point, as if it had been procured
12 from the BLM?
13      A.   As -- I'm sorry, could you restate that?
14      Q.   Did you ever authorize Direct to bill
15 Century for dirt that actually came from another
16 source like the South Point as if it was being
17 purchased from the BLM?
18      A.   No.
19      Q.   If that took place --
20      A.   Not to my knowledge.
21      Q.   If that took place, if Direct was
22 actually billing Century for dirt like it came from
23 the BLM when it was actually from another source,
24 would you believe that to be inappropriate?
25      A.   Yes.
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1           MR. DIXON:  I'll object to the last
2 two questions as they pertain to form.
3           Scott, you can answer.
4           THE WITNESS:  Yes, I would -- yes, I
5 would -- I'm sorry, did you say -- what was your
6 comment on that?
7 BY MR. PANCHERI:
8      Q.   My question was, would that have been
9 inappropriate, in your mind?

10      A.   Yes.
11      Q.   And why is that?
12      A.   Well, there was no reason to do something
13 like that.  Direct had never done anything like
14 that to us, ever, so I wouldn't expect him to ever
15 charge me for dirt from one place that was picked
16 up from some other place.  They charge the company,
17 I believe.
18      Q.   Sure.  Under paragraph 12, it mentions --
19 well, let me just go back on that.
20           So that was never something that you
21 discovered while you were there working for
22 Century?
23      A.   No.
24      Q.   Now, what would you have done if you had
25 discovered that?
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1      A.   Well, I would have -- I probably -- I
2 would have said that we can't -- can't have that.
3      Q.   Was there any -- I'm sorry.  Did you want
4 to finish your answer?
5      A.   No.
6      Q.   Okay.  So were there any checks and
7 balances in place to make sure that when Century
8 was being charged for dirt, you know, supposedly
9 coming from the BLM, that it was, in fact, coming

10 from the BLM as opposed to some other source?
11      A.   Well, I think it would have been very
12 hard to come from another source when there was
13 more dirt at the BLM than was needed for the
14 overall project.  So there was no reason to be
15 bringing dirt from somewhere else.
16      Q.   But what if Direct had to pay the BLM for
17 that dirt, and I think the records show there was
18 about a buck 50 per yard and change, around that, a
19 buck 56 or something like that, a yard, and if
20 Direct was able to get that dirt from some other
21 location for free, then there could be an incentive
22 for Direct to charge Century as if it was coming
23 from the BLM because they're able to get it at
24 basically no cost from another source?
25           MR. GUBLER:  Objection to form and
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1 speculation.
2           MR. DIXON:  Yeah, join.
3           Was there actually a question there?
4 Sorry, Oliver, or was that more of a statement?
5 BY MR. PANCHERI:
6      Q.   No, that's just a -- I understand the
7 witness made a comment, so I'm just trying to give
8 you a hypothetical, Mr. Prokopchuk, whether there
9 could have been an incentive to do that.

10           So let me just ask it as a question.  And
11 it may be that we need to show you some of these
12 records to get your recollection on it.
13           But do you recall -- we kind of went over
14 this -- Direct again was having -- I'm sorry,
15 Direct was having to pay the BLM for its dirt,
16 right, they weren't giving it away?
17      A.   Yes.
18      Q.   Okay.  So in terms of an incentive, you
19 mentioned that there was no incentive for Direct to
20 do that.  But one incentive could have been if
21 Direct was able to get dirt from another location
22 for free and charge Century as if it came from the
23 BLM, that could be a profit source for Direct?
24           MR. GUBLER:  Same objections.
25           MR. DIXON:  Join.
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1           Go ahead, Scott.
2           THE WITNESS:  Yeah, and that wouldn't be
3 something we would ever expect.  If dirt came from
4 someplace other than the BLM, then Direct Grading
5 would have told us.
6 BY MR. PANCHERI:
7      Q.   You mean they should have told you that?
8      A.   They would have told us, I believe.
9      Q.   Okay.  Why do you say that?

10      A.   We never had any sort of issues with
11 Direct Grading.  Direct Grading was there for us in
12 the thick and thin, and that's the reason they were
13 working at Century.
14      Q.   Because your relationship with Direct
15 goes back to at least prior to 2008, I think is
16 what you testified?
17      A.   Yes, it did.
18      Q.   Okay.  Now, if we go to paragraph 13,
19 there it says -- it talks about your consulting
20 work for the element industrial park.  And I just
21 wanted to ask you, there's a sentence where you
22 said, "I do not believe that I had a conflict of
23 interest in working for DGP Holdings or receiving a
24 payment from Direct Grading because I was working
25 on an element industrial park, which had nothing to
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1 do with developing residential properties or
2 anything remotely related to Century Communities."
3           Do you see that?
4      A.   Yes.
5      Q.   And I'll ask you a little bit more about
6 that here in a minute after we look at some other
7 documents.  But again, I just want to confirm here,
8 here you actually state that you did not want to
9 receive a 1099 tax form.  And why was that again?

10      A.   I wanted to have my taxes taken out.  I'm
11 very touchy about -- you know, I want to make sure
12 my taxes are correct.  I don't have any issues.
13      Q.   Sure.  And then there it says, toward the
14 end, "I do not believe the work performed for
15 element industrial park affected in any manner my
16 decision making for Century.  Again, Century had
17 multiple checks and balances that had to be
18 approved by upper management, including Rick Barron
19 and Don Boettcher."
20           Do you see that?
21      A.   Yes.
22      Q.   I guess the only point I make here
23 though, you would agree with me that Mr. Barron and
24 Mr. Boettcher, they relied on you to report to them
25 what was actually happening in the field.  That was
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1 part of your job, correct?
2           MR. GUBLER:  Objection.  Asked and
3 answered.
4           MR. DIXON:  Go ahead, Scott.
5           THE WITNESS:  Whether or not they counted
6 on me rather than their own visual -- I don't know.
7 But I felt like that was my job.
8 BY MR. PANCHERI:
9      Q.   You felt like that was your job to report

10 to them accurately --
11      A.   Yes.
12      Q.   -- what was happening in the field?
13      A.   Yes.
14      Q.   Okay.
15           And if they testified, if they said that
16 they relied on you, as the land development
17 manager, to keep them apprized of what was
18 happening with the subcontractors, would you have
19 any reason to dispute that?
20           MR. GUBLER:  Object.  Hypothetical.
21           MR. DIXON:  You can answer, Scott.
22           THE WITNESS:  No.
23 BY MR. PANCHERI:
24      Q.   All right.  So we can set that exhibit to
25 the side for now.
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1           MR. DIXON:  Oliver, we've been going
2 about an hour and a half.  Is this a good point to
3 stop for five minutes?
4           MR. PANCHERI:  Sure.  Let's take a break.
5 We can go off for five minutes.  We'll come back --
6 I've got 12:21 on my computer.  So why don't we
7 just call it -- we'll come back at 12:30, if that
8 works.
9           MR. DIXON:  That works for me.

10           MR. PANCHERI:  Okay.  We can go off the
11 record.
12           THE VIDEOGRAPHER:  The time is
13 approximately 12:21 p.m., and we're off the record.
14           (Recess had.)
15           THE VIDEOGRAPHER:  We're back on the
16 record.  The time is approximately 12:32 p.m.
17 BY MR. PANCHERI:
18      Q.   Mr. Prokopchuk, we just had a short
19 break.  I just wanted to follow up on a couple
20 questions that I had asked.
21           One is you had mentioned that you -- it's
22 possible that you communicated with Mr. Westwood
23 via email concerning the consulting work you did
24 for DGP Holdings.  Do you recall that testimony?
25      A.   Yes.
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1      Q.   And you testified that you don't think
2 that that would have been done on a Century email,
3 and my question to you, is it likely those
4 communications would have taken place on a Direct
5 email address?
6      A.   I don't recall which email address it
7 would be, whether it was Direct or DGP Holdings.  I
8 don't know.  I don't remember.
9      Q.   Would it have been an email address that

10 was issued to you by either Direct or DGP Holdings?
11      A.   One that I could use, yes.
12      Q.   Then we talked a little bit about the
13 dirt imported from the BLM.  Do you know, sitting
14 here today, kind of roughly how much Direct
15 invoiced Century in terms of the amount of cubic
16 yards Direct claimed it procured from the BLM?
17      A.   I'm sorry, no.
18      Q.   So I'll just represent to you in this
19 litigation documents have been produced evidencing
20 that approximately 93,000 cubic yards were, I
21 guess, included in the invoices from Direct to
22 Century in terms of dirt allegedly procured from
23 the BLM.
24           And my question to you is if Direct
25 billed Century for approximately 93,000 cubic yards
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1 from the BLM and then it separately reported to the
2 BLM that it only took 33,395 cubic yards, do you
3 have any explanation for that discrepancy?
4           MR. DIXON:  Form of the question.
5           Go ahead and answer.
6           THE WITNESS:  I don't -- I guess I don't
7 even understand your question.
8 BY MR. PANCHERI:
9      Q.   So let me make sure I ask it in way you

10 understand.  So it appears from the documents
11 produced in the case that Direct billed Century as
12 if Direct obtained about 93,000 cubic yards of soil
13 from the BLM.  That's reflected in the invoices.
14 Does that make sense?
15      A.   Okay.
16      Q.   Then separately Direct reported to the
17 BLM and paid the BLM as if it only took out
18 33,395 cubic yards.  Are you tracking me so far?
19      A.   You're saying that the BLM is saying
20 there was only 33,000 yards removed from the pile?
21      Q.   That's what the documents reflect,
22 correct.
23      A.   Okay.
24      Q.   That's not just the BLM, that's what was
25 reported by Direct to the BLM as to what they took
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1 out.
2      A.   Yeah, you've really got me confused now.
3 Let me see if I can explain it.
4      Q.   Sure.
5      A.   You're saying that 93,000 was billed by
6 Direct, and Direct reported 33,000 taking from BLM?
7      Q.   Right.
8      A.   I don't know how that works.  That's new
9 math on me.

10      Q.   Okay.  So -- well, exactly.  So there's a
11 discrepancy there between the two numbers.
12           My question to you is, do you have an
13 explanation for why there's that discrepancy?
14      A.   No.
15      Q.   Would you agree with me that those
16 numbers should match up; if Direct is billing
17 Century for X amount of dirt taken from the BLM,
18 Direct should be reporting to the BLM that that
19 same amount was taken from the BLM?
20           MR. GUBLER:  Objection to form.
21           MR. DIXON:  Join.
22           Go ahead and answer, Scott.
23           THE WITNESS:  I would think that it would
24 match up, yes.  I mean, it makes sense to me that
25 there would be somewhat of that quantity because at
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1 the end of the day, I believe there was about a
2 140,000-yard import to come into Inspirada.
3 BY MR. PANCHERI:
4      Q.   Okay.  So if Direct only took
5 approximately 33,000 cubic yards of dirt from the
6 BLM, do you know where the rest of the dirt came
7 from?
8      A.   No, I do not.
9      Q.   Okay.  I want --

10           MR. PANCHERI:  Now, Monice, if we could
11 pull up Exhibit G.
12           (Exhibit G was marked.)
13 BY MR. PANCHERI:
14      Q.   Mr. Prokopchuk, a link just popped up.
15 If you can click on that, it's Exhibit G, and let
16 me know when it appears on your screen.
17      A.   Yes.
18      Q.   I'll represent to you that these are
19 documents that were produced by Direct in
20 connection with this litigation, and you'll see on
21 each page there's what's called a Bates stamp, but
22 it's basically a page number in the bottom
23 right-hand corner starting with the first document
24 that is DPG000971.
25           Do you see that?
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1      A.   I see the Exhibit Number DGP000971.
2      Q.   Yes.  So I just want to -- every page has
3 that -- has a number on it.  So if I tell you to go
4 to like, for instance, 972, that would be just the
5 next one.
6           Do you see that?
7      A.   Oh, I got you.  Okay, yeah.
8      Q.   So what I would like you to do is scroll
9 down until you get to 976, please.

10      A.   Okay.
11      Q.   First of all, have you ever seen these
12 invoices before that have the "Direct" heading at
13 the top?
14      A.   No.
15      Q.   Okay.  You see here on this one, 976,
16 it's dated April 30th, 2016, and there's a
17 reference to "Consultant fees, Scott, Prokopchuk,"
18 and then in parenthesis there's "element."  And is
19 that that Apex project that you referenced
20 previously?
21      A.   Yes.
22      Q.   So then underneath that there's -- seems
23 to be another payment of $1,200, and then there's a
24 reference to a Sloan Investment in the
25 parenthetical.  What is your understanding as to
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1 what that refers to?
2      A.   I don't know.
3      Q.   Have you ever heard of that before, Sloan
4 Investment?
5      A.   No.
6      Q.   And if I could have you scroll down to
7 DPG986.
8      A.   Okay.
9      Q.   Do you see again there's a reference to

10 "Element" and payment of $4,800, and then there's a
11 reference to "Final - Racetrack."
12           My question to you is, do you know what
13 that's in reference to?
14      A.   No.
15      Q.   Have you ever heard of a project called
16 Racetrack?
17      A.   No.
18      Q.   Do you know why there would be a
19 reference on an invoice of a payment of $1,200 to
20 you on or about December 31st, 2016, referencing
21 "Final - Racetrack"?
22      A.   I do not.
23           MR. PANCHERI:  Monice, let's pull up
24 Exhibit H, please.
25           (Exhibit H was marked.)

Page 79

1 BY MR. PANCHERI:
2      Q.   Mr. Prokopchuk, if I could have you pull
3 up the document which I've marked as Exhibit H.
4      A.   Yes.
5      Q.   Are you familiar with this?  It's
6 entitled "Master Subcontract Agreement."
7      A.   I am -- this is -- okay.  Yeah.  Dunhill.
8      Q.   And is this the Master Subcontract
9 Agreement between Dunhill and Direct?

10      A.   Correct.
11      Q.   So if I could have you turn to -- well,
12 first of all, if you just scroll down to the bottom
13 of that first page, are those your initials under
14 "Contractor"?
15      A.   Subcontractor?
16      Q.   No under, "Contractor."  There's an SP,
17 it looks like, and I just wanted to ask you if
18 those are your initials?
19      A.   No, it looks like DB.
20      Q.   I see a DB, but do you see initials below
21 that?
22      A.   On page 8?
23      Q.   I'm sorry, page 22 is the Bates stamp
24 reference, the very first page.
25      A.   Oh, very first page.
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1      Q.   Right.
2      A.   Yes.
3      Q.   And are those your initials on the bottom
4 of the first page?
5      A.   Yeah, below Don Boettcher's, correct.
6      Q.   Okay.  So you recognize Don Boettcher's
7 initials above yours?
8      A.   Yes.
9      Q.   And do you recognize the initials under

10 "Subcontractor"?
11      A.   I believe that is Diane Raney.
12      Q.   And who is she?
13      A.   Diane Raney was, I guess, the -- I
14 believe she was the finance person for Direct back
15 when Dunhill -- back when -- the years of Dunhill.
16      Q.   So you understand the reference to
17 subcontractor to be a reference to Direct in this
18 agreement?
19      A.   Yes.
20      Q.   So let's go ahead and turn to
21 paragraph 8.1.  So if you scroll down to what is
22 Bates-stamped CCN28.  I just want to ask you a
23 couple questions about that.
24      A.   Okay.
25      Q.   So this is a paragraph entitled "Good
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1 Faith."  Let me ask you first, had you had a chance
2 to read this master subcontract agreement during
3 your employment with either Dunhill or Century?
4      A.   I'm not sure that anybody ever did.
5      Q.   But you actually initialed the first page
6 though, correct?
7      A.   Yes.
8      Q.   Okay.  And then under -- that 8.1
9 references good faith, and here it says,

10 "Subcontractor shall exercise all reasonable care
11 and diligence to prevent any actions or conditions
12 that could result in a conflict with contractor's
13 best interest."
14           Here again you understand subcontractor
15 to have been Direct and the contractor here to have
16 been initially Dunhill, correct?
17      A.   Yes.
18      Q.   You understand that this agreement was
19 eventually assigned to Century; you understand
20 that?
21      A.   You know, I don't recall.  I'm sorry.
22           MR. GUBLER:  I'm objecting.  Foundation.
23           MR. DIXON:  Join, but you can go ahead,
24 Scott.
25           THE WITNESS:  Yeah.  I'm not completely
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1 familiar with how that -- how that -- the MSA
2 worked between Dunhill and Century, and I know when
3 we were at Dunhill, that actually the lawyers or
4 the in-house or the consultant lawyer that we had
5 was actually working on these things because of --
6 they were pretty old.
7 BY MR. PANCHERI:
8      Q.   Okay.  So then the next sentence says,
9 "This obligation shall apply to the activities of

10 the employees and agents of subcontractor in their
11 relations with the employees and agents of
12 contractor and owner."
13           Do you see that?
14      A.   In 8.1?
15      Q.   Yes.  Still on 8.1.
16      A.   Yes.
17      Q.   Is it fair to say, reading 8.1, that
18 Direct undertook an obligation to avoid conflicts
19 of interest with the contractor?
20           MR. GUBLER:  Objection.  Calls for a
21 legal conclusion.
22           MR. DIXON:  Join.
23           You can go ahead and answer, Scott.
24           THE WITNESS:  I guess, yes.
25 / / /
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1 BY MR. PANCHERI:
2      Q.   So that's your -- expressed in the
3 contract, but would that be your understanding for
4 any project, that subcontractors should avoid doing
5 anything to create a conflict of interest with the
6 contractor?
7           MR. GUBLER:  Same objection.
8 BY MR. PANCHERI:
9      Q.   Did you understand my question?

10      A.   I thought I heard somebody say something.
11      Q.   They put their objections on the record.
12 So --
13      A.   Oh, okay.
14           MR. DIXON:  You can answer, Scott.
15           THE WITNESS:  Yes.
16           MR. PANCHERI:  Monice, can we pull up
17 Exhibit I.
18           (Exhibit I was marked.)
19 BY MR. PANCHERI:
20      Q.   Mr. Prokopchuk, let me know when you've
21 got Exhibit I on your screen.
22      A.   I have it there.
23      Q.   So it's entitled "Declaration of Ben
24 Mifflin."  If you take a minute to look at it, and
25 tell me if you've ever seen this before.
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1      A.   I have not.
2      Q.   Do you know who Ben Mifflin is?
3      A.   Yes, I do.
4      Q.   And who is Ben?
5      A.   I believe that is an ex-employee of
6 Direct Grading & Paving.
7      Q.   Do you see in paragraph 1 it says that he
8 was employed with Direct from 2000 to approximately
9 2017.  So about 17 years.  Does that sound about

10 right to you in terms of --
11      A.   I don't know how many years, but I know
12 who he is.
13      Q.   So what types -- what was your
14 understanding in terms of what position he held
15 with Direct?
16      A.   I think he was just a job foreman.
17      Q.   Did you -- when you were at the offices
18 of Direct from time to time, did you see Ben there?
19      A.   Occasionally, yes.
20      Q.   So you see in paragraph 3, Ben states:
21 "During my time at Direct, I observed that Scott
22 Prokopchuk had his own office within Direct's
23 office located initially at 3741 Civic Center
24 Drive, Las Vegas, Nevada, and then later at
25 2222 West Cheyenne, North Las Vegas, Nevada 89032."
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1           Do you see that?
2      A.   Yes.
3      Q.   Do you disagree with Ben's statement
4 here?
5      A.   Yeah, I never had my own office.
6      Q.   Okay.  Would it be fair to say, though,
7 that Ben may have seen you occupying offices at
8 these two locations?
9      A.   Sure.  I would have been working on

10 either my own laptop or -- you know, on my laptop.
11      Q.   Paragraph 4, he indicates,
12 "Mr. Prokopchuk was often at Direct's offices
13 during normal business hours."
14           Would you take issue with that?
15      A.   I would.  I would be there on occasion
16 business-wise but nothing -- not often.  I didn't
17 have time to be.
18      Q.   Okay.  So is the issue that you're taking
19 with it is the word "often"?
20      A.   Yes.
21      Q.   But you wouldn't dispute the fact that
22 Ben may have seen you there at the Direct offices
23 during normal business hours?
24      A.   Sure.  I was always at -- I was at all of
25 my contractor's office during normal business
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1 hours.
2      Q.   Okay.  Now, paragraph 5, it says, "During
3 my time at Direct, I observed Mr. Prokopchuk had a
4 cell phone provided" -- missing a D, "provide to
5 him by Direct."
6           You're not disputing that, are you?
7      A.   No.
8      Q.   Paragraph 6, "During my time at Direct, I
9 observed Mr. Prokopchuk had a Direct email address,

10 which I recall was pd@directgrading.com."
11           You're not disputing that, are you;
12 you're just saying you don't remember?
13      A.   I don't remember.
14      Q.   Okay.  That statement by Mr. Mifflin at
15 the end of that paragraph, "Mr. Prokopchuk used
16 this email address regularly," are you disputing
17 that?  Or do you not remember?
18      A.   I don't know about regularly, but I may
19 have used it.
20      Q.   Okay.  Now, paragraph 7, it says, "During
21 my time at Direct, Mr. Prokopchuk attended numerous
22 internal meetings for Direct, including budget
23 meetings."
24           Do you agree or disagree with that?
25      A.   I do not recall -- I do not know what his

Page 87

1 meaning is on that, but I attended meetings related
2 to Century projects and things like that.
3      Q.   Okay.  Did you attend meetings relating
4 to other projects that Direct was working on,
5 non-Century projects?
6      A.   Well, at the time -- at the time, pretty
7 much they were doing our work, so I don't know how
8 much other projects they had.  I don't recall other
9 projects.

10      Q.   Well, in paragraph 8 he references
11 "Projects for Raintree and Willam Lyon Homes."
12           Do you recall attending internal
13 scheduling meetings for Direct concerning Raintree
14 and Willam Lyon Homes projects?
15      A.   I did not.
16      Q.   Are you saying you didn't or you just
17 don't recall?
18      A.   I don't recall.
19      Q.   All right.  We can set that to the side.
20           MR. PANCHERI:  Monice, can we pull up
21 Exhibit J, please.
22           (Exhibit J was marked.)
23 BY MR. PANCHERI:
24      Q.   Mr. Prokopchuk, if you could take a look
25 at what we've marked as Exhibit J.  It's a
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1 declaration of Timothy Wyatt.
2           Do you see that?
3      A.   Yes, I do.
4      Q.   Do you have an understanding that
5 Mr. Wyatt was an employee of Direct for some time
6 period?
7      A.   Yes, a short time period, I believe.
8      Q.   Paragraph 4, he indicates he was employed
9 with Direct from February 2015 to March of 2016, so

10 just a little more than a year.  Does that seem
11 accurate?
12      A.   Could be.
13      Q.   Now, again in paragraph 6, he indicates
14 that he observed you using -- and he says, "His own
15 office with Direct's offices located at 222 West
16 Cheyenne, North Las Vegas, 89032."
17           Would your answer be the same with regard
18 to Mr. Wyatt's statement as it was with
19 Mr. Mifflin's statement?
20      A.   Yes.
21           MR. PANCHERI:  Mo, could you pull up
22 Exhibit K, please.
23           (Exhibit K was marked.)
24 BY MR. PANCHERI:
25      Q.   Mr. Prokopchuk, if you could please open
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1 up what we have marked as Exhibit K.
2      A.   Yes.
3      Q.   And this is entitled "Employee Manual."
4 Do you recall receiving an employee manual from
5 Century at some point in time?
6      A.   You know, yeah.  I vaguely remember.  You
7 mean -- other than this, you mean?
8      Q.   Yeah.  Other than -- before today while
9 you were employed with Century.

10      A.   Other than this form?
11      Q.   Well, my question to you is -- if you
12 want to take a minute, you can scroll through it
13 and see -- it goes on for several pages if you want
14 to look at it.
15      A.   Yes, I've seen this.
16      Q.   And does it appear to be the employee
17 manual you were provided when you were working for
18 Century?
19      A.   Yeah.  That was the -- they didn't really
20 have an employee manual.  I guess this was meant to
21 be an employee manual, I guess.
22      Q.   That's the title on the first page.  Do
23 you see that, "Employee Manual"?
24      A.   Right.  Yes.
25      Q.   And then if you scroll down to the very
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1 bottom, let me know when you're there.
2      A.   Yeah.
3      Q.   Bates stamp CCN5132.  Is that your
4 signature on the page entitled "Acknowledgment of
5 Receipt of Employee Handbook"?
6      A.   Yes.
7      Q.   And you signed that on or about
8 March 28th, 2014; is that correct?
9      A.   It appears that is correct.

10      Q.   Okay.  You see that first paragraph, it
11 says, "I have received my copy of the company's"
12 personal handbook -- "personnel handbook, and have
13 read it, understand it, and agree to abide by the
14 provisions therein."
15           Do you see that?
16      A.   Yes.
17      Q.   Is that a true statement, you got a copy
18 of handbook and you agreed to abide by the
19 provisions contained in it?
20      A.   If you're calling this a handbook, then
21 yes.
22      Q.   Okay.  So --
23      A.   There was no separate handbook.  It was
24 just this form.
25      Q.   Oh, okay.  So it's entitled "Manual" and
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1 then the acknowledgment says "Handbook," but you're
2 saying it was just this document that you have in
3 front of you?
4      A.   Yes.
5      Q.   And you agreed with the terms of this
6 document?
7      A.   Yes.
8      Q.   Okay.  So if I could ask you to turn to
9 what is Bates-stamped 5130, and it's under the

10 heading "XXVI, Roman numeral XXVI, "Loyalty; Trade
11 Secrets."
12      A.   Yes.
13      Q.   Do you consider yourself to be part of
14 management in Century?
15      A.   Yes and no.
16      Q.   Your title was land development manager,
17 right?
18      A.   Right.
19      Q.   So when you say "yes and no," why do you
20 say "yes and no"?
21      A.   It probably was before Rick Barron came
22 on board, but after that, I was basically a
23 superintendent.
24      Q.   Oh, okay.  You feel like your -- your
25 role in management was, I guess, somewhat
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1 diminished after Mr. Barron came on?
2      A.   That's correct.
3      Q.   Okay.  Now, here it states, in the first
4 sentence under "Loyalty," "The company insists on
5 the undivided loyalty of all employees, including
6 management and nonmanagement staff."
7           What is your understanding as to what
8 that term means, "undivided loyalty"?
9           MR. DIXON:  I'll object that the document

10 speaks for itself, but, Scott, if you want to
11 provide an answer, you can try.
12           THE WITNESS:  Exactly.  I think it speaks
13 for itself.
14 BY MR. PANCHERI:
15      Q.   That's your counsel's objection.  My
16 question to you is, what is your understanding of
17 what that term means, "undivided loyalty"?
18      A.   Just as -- you know, without reading
19 through it, then I can't -- I don't have my own
20 opinion of undivided loyalty.  In fact, I lost it.
21 I'm sorry, 26?
22      Q.   So it's the top of page Bates-stamped
23 5130, under paragraph A.
24      A.   Okay.  There we go.
25           "Avoid conflicts of interest and possible
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1 intentional or inadvertent abuse of their
2 position."  I'm just reading the manual.
3      Q.   Okay.  So that's your understanding of --
4 I guess, that language from paragraph A -- let me
5 strike that.
6           That language from paragraph A that you
7 just referred to, you would understand that to fit
8 under the umbrella of undivided loyalty?
9      A.   Sure.

10      Q.   So it even says, "Each employee has the
11 personal responsibility to avoid conflicts of
12 interest and possible intentional or inadvertent
13 abuse of his/her position.  Employees must not
14 engage in any conduct that would create an actual
15 or potential conflict of interest or create the
16 appearance of such conflict."
17           Reading this, would you agree that's a
18 pretty broad provision in terms of avoiding
19 conflicts of interest?
20      A.   Yes.
21           MR. GUBLER:  Objection.  Calls for a
22 legal conclusion.
23           MR. DIXON:  Same objection as before.
24           THE WITNESS:  Yes, I would consider it to
25 be a broad explanation.
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1 BY MR. PANCHERI:
2      Q.   And then if you go down to paragraph B,
3 you see under the title "Solicitation of Customers,
4 Vendors, Subcontractors, and Co-Workers,"
5 "Employees should not approach customers, vendors,
6 subcontractors, or co-workers with personal
7 business propositions or to sell things to them."
8           Would you have understood Direct to have
9 been a subcontractor?

10      A.   Yes.
11      Q.   And it states here, the next sentence,
12 "Use of the company's business contacts for
13 personal gain is a conflict of interest and may
14 also interfere with the company's relationship with
15 those contacts."
16      A.   Yes.
17      Q.   And you agreed to these provisions as
18 part of becoming an employee at Century?
19      A.   Yes.
20           MR. PANCHERI:  Now, Monice, could we pull
21 up Exhibit L, please.
22           (Exhibit L was marked.)
23 BY MR. PANCHERI:
24      Q.   Mr. Prokopchuk, if you could click on the
25 Exhibit L, please, and let me know when you have it
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1 on your screen.
2      A.   I do.
3      Q.   We marked this letter dated
4 September 17th, 2016, as Exhibit L.  Is this your
5 resignation letter?
6      A.   Yes, it is.
7      Q.   And this is dated again,
8 September 17th, 2016, and you resigned on this
9 date.  Or you sent this resignation letter on this

10 date in order to take this other job in California,
11 I believe?
12      A.   Yes.
13           MR. PANCHERI:  Okay.  Now, Monice, could
14 we pull up the next exhibit, Exhibit M.
15           (Exhibit M was marked.)
16 BY MR. PANCHERI:
17      Q.   Mr. Prokopchuk, if you would click on
18 that link to Exhibit M, and let me know when it's
19 up on your screen.
20      A.   It is on my screen.
21      Q.   Do you recognize this document?
22      A.   No.  To be honest with you, I don't.
23      Q.   Is that your signature on it?
24      A.   It is.
25      Q.   And it's -- the title says "Century
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1 Communities Land Development Bid Award Cover
2 Sheet."  Are you familiar with the project
3 referenced on that first line?
4      A.   Yes.
5      Q.   Is that one of the projects that Direct
6 Grading had been working on?
7      A.   Yes.  I don't -- okay, go ahead.  I'm
8 sorry.
9      Q.   Do you see there's a reference to the

10 recommended bid winner being Direct Grading &
11 Paving, about halfway down the page?
12      A.   The justification, is that what you're --
13 yeah, the bid winner, right.
14      Q.   Okay.  And then just in the table above,
15 it references, under "Bidder," "Direct Grading &
16 Paving."  Would you agree with me, though there are
17 no other bidders referenced in this table?
18      A.   That's correct.
19      Q.   If there were other bidders, would they
20 be included in that table?
21      A.   I'm sorry?
22      Q.   If there had been other bidders, would
23 they have been included in that table?
24      A.   Yes.
25      Q.   And then do you have an explanation as to
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1 why you're signing this bid award after providing
2 your resignation?  Do you see that?  It's dated
3 September 21st, 2016.
4      A.   But I was there until October 7th, if
5 you'll recall.  Actually October 1.
6      Q.   Okay.
7      A.   So this was -- I think this was a cleanup
8 thing to get done prior to me leaving.  They had
9 asked me to make sure we got things cleaned up

10 and -- see, this is just a bid.  This is not a
11 contract or anything else.  This is just a bid.
12 And this is a form that Rick Barron had come up
13 with that he started to use at the end.
14      Q.   Okay.  Would this have required the land
15 VP and the division president to sign off before it
16 would have been an enforceable contract with
17 Direct?
18      A.   This was no contract form at all.  This
19 is just a bid sheet.
20      Q.   All right.  So in order for there to have
21 been an enforceable contract for this Phase 6 and 7
22 of this project, there would have to have been a
23 contract signed by both you and either Rick Barron
24 or Don Boettcher; is that your understanding?
25      A.   Well, this right here was a bid sheet
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1 that at the end of the day was set up to allow --
2 or to actually put information in a contract.
3 Because a contract would, partially along with the
4 bid documents, be created from this bid
5 spreadsheet.
6           The theory was to have the vice
7 president, which I guess was Rick, and division
8 president, Don, sign before the contract would be
9 created.

10      Q.   What's your understanding as to why that
11 was necessary?
12      A.   Just -- it's just another form of
13 internal.
14      Q.   Okay.  So had they signed off on this,
15 going back to my question, would it have been your
16 expectation that there would have been a contract
17 signed by both you and/or Rick Barron or
18 Don Boettcher in order for there to have been an
19 enforceable contract with Direct?
20      A.   Yes, it would have had to have been
21 signed -- I believe at that time, Rick Barron had
22 the authorization to sign, and Don Boettcher had
23 the authorization to sign, and if there was a
24 contract created, they would have to sign it.
25      Q.   Okay.  Do you know if that ever took
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1 place?
2      A.   I do not.
3      Q.   Do you know if Direct ever performed any
4 work for Phases 6 and 7?
5      A.   I believe they did the grading on 6 and
6 7.  I do not know if they did the paving in there
7 or not.
8      Q.   Is this contract for grading and paving
9 or just for paving?

10      A.   Just paving.  Paving curb subgrade.
11      Q.   So let me ask it this way:  Do you know
12 if Direct did any of the work contemplated under
13 this bid award cover sheet?
14      A.   I do not know.
15           MR. PANCHERI:  Okay.  Monice, let's go
16 ahead and pull up Exhibit N.
17           (Exhibit N was marked.)
18 BY MR. PANCHERI:
19      Q.   Mr. Prokopchuk, can you still hear me?
20      A.   Yes.
21           MR. PANCHERI:  Okay.  You know what,
22 let's just go off the record for two minutes.  I
23 just have got to switch my audio here.  My
24 earphones are about to die.
25           THE COURT REPORTER:  We're going off the
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1 record at 1:08 p.m.
2           (Recess had.)
3           THE VIDEOGRAPHER:  We're back on the
4 record.  The time is approximately 1:11 p.m.
5 BY MR. PANCHERI:
6      Q.   All right.  Mr. Prokopchuk, if you could
7 click on that link to Exhibit N.  And Exhibit N is
8 comprised with a series of emails that came from
9 Direct's server and/or devices, and so let's just

10 take a minute to go through them, and I want to ask
11 you a few questions about each one.
12           So the first one, you see there it's --
13 under the subject, it says, "Scott P. - DGP."
14      A.   Mm-hmm.
15      Q.   And then down at the bottom it says,
16 "Mobile telephone (702)533-9344."  Again, that's
17 the number for the cell phone you were provided
18 from Direct, correct?
19      A.   Yes.
20      Q.   And then there's a "Display as (Email)."
21 There's a dp@directgrading.com email address.
22 Looking at this, does that refresh your
23 recollection as to whether that may have been an
24 email address that you utilized at Direct?
25      A.   No, it doesn't recollect, but it may have

Page 101

1 been.
2      Q.   Are you familiar with the employees that
3 were at Direct during the timeframe when you were
4 doing your consulting services?
5      A.   A couple.
6      Q.   Do you know if there was anyone else
7 named Scott working for Direct?
8      A.   I do not.
9      Q.   So not as far as you know?

10      A.   I do not know.
11      Q.   Okay.  I'll have you scroll down to the
12 next page, and this one is under "Projects
13 Calendar."  And this is a reference to a meeting
14 that was going to start on, it says Monday,
15 June 2nd, 2014.  It's a weekly general operations
16 meeting.
17           You see there's some individuals there
18 that are required attendees.  They include
19 Ben Mifflin, Diane Raney, Don Mayhall,
20 Mel Westwood, PD, Terry Conk, Tracy Pollinger,
21 Victor Westwood, and then there's a Projects
22 Calendar.
23           Do you understand that each of these
24 persons was -- with the exception of PD, was an
25 employee of Direct?
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1      A.   I don't know all of them, but I know a
2 couple of them.
3      Q.   Which ones don't you know?
4      A.   I don't know who Terry Conk is or
5 Tracy Pollinger.
6      Q.   Do you know Don Mayhall?
7      A.   Yes.
8      Q.   And what was his position at Direct?
9      A.   He was the estimator.

10      Q.   And do you know Victor Westwood?
11      A.   That was Mel's brother, a mechanic.
12      Q.   Okay.  Now, here there's a reference to
13 PD attending this meeting.  Sitting here today, do
14 you think that could have been you?
15      A.   I do not know for sure, but could have
16 been.
17      Q.   Same question for the next calendar
18 invite, which is just the next page, if I could
19 have you scroll down.  It looks like an invite from
20 Tracy Pollinger about tonight's meeting.  "Hello,
21 everyone.  We will resume next Monday.  Thanks.
22 Tracy."  Again, could that have been a reference to
23 you, the pd@directgrading.com?
24      A.   It could have been.
25      Q.   And if we scroll down to the next one,
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1 same question, could this reference to PD have been
2 you?
3      A.   Yes.
4      Q.   If we can go down, there is one that's
5 marked Exhibit 29.  Do you see there's stickers in
6 the bottom right-hand corner --
7      A.   Yes.
8      Q.   -- there's one that says 29?
9           Same question here, could the reference

10 to PD at Direct Grading for this meeting have been
11 you as well?
12      A.   Could be.
13      Q.   Let's go to the next one in order, marked
14 as Exhibit 30.  You have to read this from the
15 bottom up.  There's an email from
16 pd@directgrading.com, on September 22nd, 2015,
17 and it states, "Tim, if there's anything you want
18 out of the desk you moved from and/or the boards on
19 the walls, please take them.  If not, I'll just
20 toss it all.  Thanks."
21           And then you see that if you go up,
22 there's a response from Tim, and it's right above
23 it, and it says, "Who is this?"
24           Do you see that?
25      A.   Yeah.
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1      Q.   And then there's a response to that, and
2 it says "Scott," and it's from that
3 pd@directgrading.com email.
4           And then if you keep going up, there's a
5 response from Tim, "Sorry, Scott, I did not
6 recognize the email.  We will get the other stuff
7 cleaned up tomorrow," and then there's a response
8 at the top saying, "Thanks, Tim."
9           Reading this, is it your understanding

10 that this is a communication between you and Tim
11 Wyatt?
12      A.   It looks like it, yes.
13      Q.   If we could down to the next one, which
14 was marked as Exhibit 31, please.  And this goes on
15 for a couple of pages from -- this is actually from
16 PD@directgrading.com to Tim and Mel.  The subject
17 is "Master Schedule," and it's got what appears to
18 be a schedule attached to it.
19           I'd just ask you to take a look at that
20 schedule.  And my question's going to be, do you
21 recall if this was an email from you to Tim and
22 Mel?
23      A.   It probably could have been.  I used to
24 do -- help them with their schedules and creating
25 schedules and things for them as just -- as a
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1 helpful -- to help them out.  They weren't very --
2 they were not very good on Microsoft Project.
3      Q.   So that schedule, it appears to you to
4 have been created with Microsoft Project?
5      A.   Yes.
6      Q.   And is this generally the type of
7 schedule that you would have created?
8      A.   No.  My contracts were -- or my schedules
9 were more infrastructure related.

10      Q.   Oh, I see.  You think this may have been
11 a schedule you helped them create?
12      A.   Yes.
13      Q.   And why do you say that?
14      A.   Because I can see the items more related
15 to what they do.
16      Q.   Did you help any other subcontractors
17 like this?
18      A.   Always.
19      Q.   Okay.  And then if you go ahead and take
20 a look at Exhibit 32, it looks like you're
21 following up on the schedule.  Is that a fair
22 statement?
23      A.   Yes, yeah.  Yes.
24      Q.   And if we can scroll down, Exhibit 33, it
25 looks like it's an email from pd@directgrading.com
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1 to Mel.  And then the text says, "I put the current
2 timelines 12/9/15 for Century's projects and the
3 notice of violation of air quality for Horse and
4 Jones on my desk at your office.  Also, the broken
5 fire hydrant meter needs to be taken to Marcia at
6 the Las Vegas Valley Water District."
7           Does this appear to be an email from you
8 to Mr. Westwood?
9      A.   Yes, it does.

10      Q.   Looking at this email, does this refresh
11 your recollection as to whether you had a desk at
12 the -- at Direct's offices?
13      A.   I never had a desk.  I had a place to put
14 my desk or put my stuff to work on.
15      Q.   Okay.  So that's what you're referring to
16 when it says "my desk at your office"?
17      A.   Yes.
18      Q.   Did you have a desk or a location to put
19 your stuff?
20      A.   I'm sorry?
21      Q.   Let me ask that differently.  When you
22 say your office, are you referring to Direct's
23 office or are you referring specifically to Mel's
24 office?
25      A.   I'm sorry, what -- are we on 32 still?
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1      Q.   I'm sorry.  33.
2      A.   Okay.  Oh, 33.  The desk I was working
3 at.
4      Q.   Yeah.  My question was, was that a desk
5 located generally in Direct's building or their
6 office?
7      A.   Yeah.  Yes.  Because I wouldn't have left
8 anything like that at my desk at Century for him.
9      Q.   Okay.

10      A.   And it was items that he needed to take
11 care of with the violation and the fire hydrant
12 meter.
13      Q.   And these are relating to Century
14 projects, correct?
15      A.   That's correct.
16      Q.   And then if we go down to the next one,
17 which is Exhibit 34.
18      A.   Mm-hmm.
19      Q.   Previously marked as Exhibit 34 just to
20 clarify.  This is all our Exhibit N, but it was
21 previously marked as Exhibit 34 in another
22 deposition.
23           But here, is this another email from you
24 to Mel referencing the same topic with an
25 additional statement about Rhodes Ranch?
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1      A.   From Mel to PD, yes.
2      Q.   Oh, I'm sorry.  So this is from Mel to
3 you?
4      A.   Or to PD, yeah.
5      Q.   Okay.  You understand that
6 pd@directgrading.com, though, that was you?
7      A.   It was probably one of the emails, yes.
8      Q.   You know what he's referring by, "I guess
9 payday is on Friday"?

10      A.   I do not.
11      Q.   Then if we go down to the next page, this
12 one doesn't have -- it's literally the next page.
13 This is a document that has -- looks like a similar
14 kind of contact information as what we saw on the
15 first page of this exhibit, and now you see the
16 email address is pd@directgrading.com?
17      A.   Yes.
18      Q.   And it references "DGP Scott."
19           Do you see that?
20      A.   Yes.
21      Q.   And there's the business phone
22 (702)533-9344.  Again, that was your telephone
23 number, correct?
24      A.   Yes.
25      Q.   Is it your understanding that "DGP Scott"
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1 is a reference to you?
2      A.   Appears to be.
3      Q.   All right.  We could just set that aside
4 for now.
5           MR. PANCHERI:  Monice, would you please
6 pull up Exhibit O.
7           (Exhibit O was marked.)
8 BY MR. PANCHERI:
9      Q.   Before we go to Exhibit O, Mr. Prokopchuk

10 the phone, that was provided to you by Direct, did
11 it have Outlook on it to where you could actually
12 pull up emails from the Direct server?
13      A.   No, I don't think so.  I know so.
14      Q.   Pardon?
15      A.   I know so, no.
16      Q.   So how would you access the emails?
17 Would you have to do it on laptop?  Log in?
18      A.   Oh, I'm sorry.  Yes.  Yes.  I'm sorry.  I
19 back up.  Yes, I did have.  My emails were on
20 there.
21      Q.   Okay.  So the -- the emails to you either
22 with the pd@directgrading.com mail or the
23 dp@directgrading.com email, those came to your
24 telephone that you were provided by Direct?
25      A.   Yes, I believe so.

DIRECT001554



Scott Prokopchuk October 28, 2020

Envision Legal Solutions 702-805-4800 scheduling@envision.legal

29 (Pages 110 to 113)

Page 110

1      Q.   Now, if you click on Exhibit O, please.
2      A.   Yes.
3      Q.   I guess just one more question.  Was it
4 your understanding that those emails, they came
5 from the Direct server?
6      A.   I don't know.
7      Q.   Okay.  Let me know when you've got
8 Exhibit O open.
9      A.   I do.

10      Q.   Okay.  Now, this looks like it's an email
11 from Mr. Westwood to you at your
12 Century Communities email.
13           Do you see that?
14      A.   Yes.
15      Q.   And I'll represent to you that Exhibit O
16 is comprised of a few emails like this.  There's an
17 email, and then behind it are a series of documents
18 that kind of look the same.  Looks like a table
19 with handwriting on them.
20           And my question to you is, do you
21 recognize what these are, these documents behind
22 the emails?
23      A.   It looks like load sheets.
24      Q.   What are load sheets?
25      A.   Load sheets are documentation that they
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1 would do on every truck that -- as you can see, the
2 company, Alpha, and then the truck number, an end
3 dump, and then it would document the time, I
4 believe the time that they left -- it says "BLM
5 Dirt PYLE," so that's my understanding.
6      Q.   Do you know why Direct was providing
7 these to you?
8      A.   They would provide every document that
9 they had as it related to the dirt hauling.

10      Q.   Okay.  And it's your understanding that
11 Direct had one of its employees put this truck log
12 together?
13      A.   Yeah.  Except for I think they were
14 created in the field.  I can't tell you who created
15 them, but they may have had somebody in the field
16 documenting these, or then it may have been Mel, or
17 it could have been one of their -- one of their --
18      Q.   I guess my question is, it wasn't anyone
19 from Century that created these?
20      A.   No.
21      Q.   If I could ask you to -- these aren't
22 Bates-stamped so it's going to be a little
23 difficult to do this, but I'm going to ask you to
24 scroll down until you get to an email that was
25 marked as Exhibit 45.  And so you'll see an email
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1 with a sticker at the bottom that says 45.  Let me
2 know when you're there.  It's about halfway down
3 this collection of documents.
4      A.   Yeah, I believe I'm there.  I'm just
5 trying to get to the 45 behind there.
6      Q.   And you see that that's an email dated
7 March 29th, 2016?
8      A.   Gosh, I know I have to go all the back up
9 to the top.

10      Q.   No, no.  So if you're on Exhibit 45 --
11      A.   Oh, where the 45 is?  Okay.
12      Q.   Yeah.  Just that same page, just the --
13      A.   Got it.
14      Q.   That was an email sent on March 29th,
15 2016, correct?
16      A.   Yes.
17      Q.   Again, that's from Mr. Westwood to you,
18 correct?
19      A.   Yes.
20      Q.   And it's copied Linda -- or
21 linda@directgrading.com is copied on that.  Do you
22 know who Linda is?
23      A.   Yes.
24      Q.   And who is Linda?
25      A.   I think Linda is the accountant.
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1      Q.   Do you know her last name?
2      A.   I do not.
3      Q.   Now, if you could go down one, two,
4 three -- five pages until you get to the truck log
5 dated March 25th, 2016.  Let me know when you're
6 there.
7      A.   What document number?
8      Q.   So if you just scroll down from that
9 email that we were just on, there's a truck log

10 dated March 25th, 2016.
11      A.   Okay.  So down five -- one, two --
12      Q.   If your computer -- it's page 30 of the
13 PDF.
14      A.   What's the date on it again?  I'm sorry.
15      Q.   March 25th, 2016.
16      A.   Yes.
17      Q.   Okay.  You see that?
18      A.   Yes.
19      Q.   All right.  So are you familiar with
20 these trucking companies that are listed, Werdco,
21 Alpha, Direct?
22      A.   Yes.
23      Q.   Do you know what -- there's a reference
24 to CC, lines 5 through 7.  Do you know who that is?
25      A.   CC, it was another trucking company, I
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1 believe.  I can't tell you exactly, but I believe
2 it was another trucking company.
3      Q.   Do you know if it's -- was it a company
4 that's separate and apart from Direct?
5      A.   Oh, yes.  In fact, back then, they were
6 trying to get -- they had the dirt and they were
7 trying to get the other trucking companies to work
8 for them so that they could -- remember, we needed
9 to meet that 2,000 a day for five days.

10      Q.   So sitting here today, do you know what
11 the CC stands for?
12      A.   The CC?
13      Q.   Yes.
14      A.   No, I do not.
15      Q.   Do you know who the principal is of CC?
16      A.   No.
17      Q.   Have you ever seen CC work on any other
18 projects?
19      A.   I can't say that I have.
20      Q.   Did you personally ever witness any
21 trucks from CC working on any of the projects?
22      A.   You know, I'm sorry, it's like four years
23 ago.  I do not recall that.  There's a lot of
24 companies in Las Vegas that trucks.
25      Q.   Let me ask you this:  So there's a
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1 contention in this litigation that the CC trucking
2 company didn't exist, essentially these are ghost
3 trucks, is the term that we've heard.  Would you
4 have any reason to -- I guess would you have any
5 evidence to rebut that, is my question?
6           MR. DIXON:  Calls for speculation.
7           If you want to answer, you can, Scott.
8           THE WITNESS:  I have no reason to -- I'm
9 sorry, how did you word that again?

10 BY MR. PANCHERI:
11      Q.   I'm just trying to find out if you have
12 any reason or if you have any evidence to rebut
13 that assertion that these CC trucks didn't exist?
14      A.   I have no reason to believe they didn't
15 exist.
16      Q.   So my question is, do you have any
17 evidence -- I'm trying to find out.  That's kind of
18 the purpose of a deposition is --
19      A.   No.  There should be some sort of
20 accounting liens and releases type thing within
21 Century, I would imagine.
22      Q.   Right.  So if these were a trucking
23 company hired by Direct, there should have been
24 invoices, truck tickets from CC, correct?
25      A.   I guess it just depends on how they
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1 worked out the deal as to, you know, if they -- if
2 Direct paid them directly or -- or if they were a
3 joint venture -- a joint check or what.  I don't
4 know that part of it.  I'm sorry.
5      Q.   Okay.  But you have never seen any
6 paperwork relating to CC that you can recall
7 sitting here today?
8      A.   I do not.
9      Q.   But you would expect there to be

10 something, right, whether it be proof of payment,
11 invoices, truck logs, something like that?
12      A.   Somewhere in -- and there must be a name
13 to CC, too.
14           MR. PANCHERI:  All right.  Monice, would
15 you pull up Exhibit P, please.
16           (Exhibit P was marked.)
17 BY MR. PANCHERI:
18      Q.   Mr. Prokopchuk, when you have that link,
19 if you could please pull up --
20      A.   I have it open.
21      Q.   -- P.  So this is a subpoena duces tecum
22 that we've had marked as Exhibit P.  Do you recall
23 receiving this?
24      A.   I do not recall.
25      Q.   Okay.  This is from -- kind of a little
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1 while ago, back in 2018, proof of service at the
2 end?
3      A.   2008?
4      Q.   '18?
5      A.   Oh, I'm sorry.
6           Okay.  I mean, I just -- I don't know if
7 this is one that -- I know I did receive a subpoena
8 for -- for a deposition that was going to be done
9 here in -- by video in Palm Springs.

10      Q.   Are you talking about this deposition or
11 a couple years ago?
12      A.   I don't know.  I don't know what this --
13 this deposition -- or this -- no, a couple years
14 ago.  I'm sorry.
15      Q.   All right.  So were you -- a couple of
16 years ago were you residing at 3200 East Tahquitz
17 Canyon Way?  That's T-a-h-q-u --
18      A.   No, that's a courthouse.
19      Q.   Maybe I'm misreading this here, then.
20           I'm looking at the proof of service on
21 the last page.  It says it was served on you on
22 March 2nd, 2018.
23      A.   Sounds right.
24      Q.   Okay.  All right.  So my question to you,
25 this is a subpoena asking for some documents, and
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1 if you go up to page 4, you see what the documents
2 are that were requested?
3      A.   Page 4.
4      Q.   There is a 1, 2, 3.  Let me know when
5 you're there.
6      A.   I'm here right now I believe.  That's
7 page 4.  Okay.  Oh, on page 4 or page --
8      Q.   Oh, here we go.  Page 4, and then there
9 is a Number 1, a Number 2 and a Number 3.  Do you

10 see that?
11      A.   Okay.
12      Q.   So my office, we didn't receive any
13 documents from you in response to the subpoena, and
14 really, I guess, what I would like it know is, I
15 want to make sure there aren't some documents that
16 you have that would have been responsive to the
17 subpoena, so let's go through these one by one.
18           The first is asking for documents
19 relating to any payments you received from
20 DGP Holdings.
21      A.   No.
22      Q.   There wouldn't be any, okay.
23      A.   No.
24      Q.   And then the next one is asking for
25 payments you received from Direct from
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1 January 1st, 2015, through today.
2      A.   No.
3      Q.   But you did receive payments from Direct,
4 though, we saw some of the checks?
5      A.   Yes.
6      Q.   Okay.  So you would have -- I guess the
7 question is, do you still have any of those
8 documents in your possession?
9      A.   I don't, and I think you have everything

10 there, right?
11      Q.   Well, we have what Direct produced.  So
12 then Number 3, "Produce all correspondence between
13 you and Mel Westwood from January 1st, 2015,
14 through today."
15           We didn't receive anything in response to
16 that.  Do you still have --
17      A.   No, I don't have anything like that.  I
18 don't have anything from back in those days.
19      Q.   Well, do you have any correspondence with
20 Mr. Westwood that are more recent?
21      A.   No.  I mean, we talk on the phone on
22 occasion because we're -- we know each other.  But
23 no -- no documents or no letters or emails or
24 anything like that.
25      Q.   So I just want to make sure we're clear
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1 on this.  So you don't have any emails or text
2 messages between you and Mr. Westwood?
3      A.   No.
4      Q.   You're not saying that there weren't
5 emails and text messages, because we've seen some
6 of them, you're just saying you don't have any
7 today in your possession?
8      A.   No.  I don't have anything related to --
9 in my possession at all, right.

10           MR. PANCHERI:  All right.  Let's --
11 Monice, could we pull up Exhibit Q, please.
12           (Exhibit Q was marked.)
13 BY MR. PANCHERI:
14      Q.   All right.  Mr. Prokopchuk, before we get
15 to Exhibit Q, we talked about the payments you
16 received from Direct relating to your consulting
17 work.  Other than those payments, have you ever
18 received any other payments of any kind from
19 Mr. Westwood?
20      A.   No.
21      Q.   Have you received any payments of any
22 kind from any of Mr. Westwood's companies?
23      A.   No.
24      Q.   If you would pull up Exhibit Q, please.
25 Let me know when you've got it up.
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1      A.   I've got it up.
2      Q.   This is an email dated October 5th,
3 2016, which we've marked as Exhibit Q.  And this
4 appears to be an email from a
5 scott@directgrading.com to mel@directgrading.com.
6 Is it your understanding that this is an email from
7 you?
8      A.   It looks like it.
9      Q.   You don't have any reason to dispute

10 that?
11      A.   No.
12           MR. PANCHERI:  Monice, could we pull up
13 Exhibit R, please.
14           (Exhibit R was marked.)
15           THE WITNESS:  Yep.
16           THE COURT REPORTER:  The time is
17 1:43 p.m.  We're off the record.
18           (Recess had.)
19           THE VIDEOGRAPHER:  We're back on the
20 record.  The time is approximately 1:53 p.m.
21 BY MR. PANCHERI:
22      Q.   All right.  So Mr. Prokopchuk, you were
23 pulling up Exhibit R.
24      A.   Yes.
25      Q.   For some reason, I don't have the link on
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1 the side.
2           THE COURT REPORTER:  Now is it there?
3           MR. PANCHERI:  I don't -- I just see the
4 video.
5           THE COURT REPORTER:  Open up the chat at
6 the bottom.
7           MR. PANCHERI:  I see the chat.  It's
8 empty, though.
9           THE COURT REPORTER:  I'll resend it.

10 BY MR. PANCHERI:
11      Q.   Okay.  So, Mr. Prokopchuk, you've got
12 what we've marked as Exhibit R on your screen; is
13 that correct?
14      A.   Correct.
15      Q.   Okay.  So do you recognize this email?
16      A.   Yes, I do.
17      Q.   It looks like an email from you to
18 Mr. Westwood on or about October 2nd, 2016.  So
19 this is about a couple weeks after you resigned
20 from Century; is that right?
21      A.   That's correct.
22      Q.   And you're giving him your cell phone,
23 but then you tell him, "I don't think I have to
24 tell you how much you mean to me and my family.
25 You've made our lives so much more.  Thanks for
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1 everything, my friend."
2           Is it fair to say you considered
3 Mr. Westwood to be a close friend?
4      A.   I did consider him to be a friend.
5      Q.   How long did you have that friendship
6 with him?  How long does that go back?
7      A.   Probably since early -- before 2008.
8      Q.   Do you still consider him to be a friend
9 today?

10      A.   I do.
11      Q.   And you mentioned "how much you mean to
12 me and my family."  What's that in reference to?
13      A.   Because he was a friend.  He was always
14 there for us when we needed to do stuff around the
15 house and whenever we needed something for -- you
16 know, somebody to help work on things, and I knew
17 he would be there for me and my family if I was
18 leaving.
19           I was leaving and going to California, so
20 my wife that I was separated from had the house,
21 and I let him know and another good friend of mine
22 in Vegas that they -- I knew they would watch out
23 for her if I ever needed to call them and she
24 needed some help.
25      Q.   That's what you're referring to in that
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1 next line?
2      A.   Yes.
3           MR. PANCHERI:  And, Monice, if we could
4 pull up Exhibit S, please.
5           (Exhibit S was marked.)
6 BY MR. PANCHERI:
7      Q.   Mr. Prokopchuk, if you could click on
8 that link and pull up Exhibit S.  Let me know when
9 you've got that on your screen.

10      A.   Yes.
11      Q.   So Exhibit S appears to be an email
12 chain, and it starts at the bottom with an email
13 from Sue Alexander at Johnson & Gubler, to
14 Mr. Jorgensen.  Do you know who Jorgensen is?
15      A.   Yes, I do.
16      Q.   And who is he?
17      A.   He was the company in-house lawyer for
18 Dunhill.
19      Q.   Okay.  Did he also do legal work for
20 Century?
21      A.   I don't know.
22      Q.   You see the subject line is
23 "Century Communities/Direct Grading & Paving."
24           Do you see that?
25      A.   Which one?  The bottom line?
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1      Q.   Yes.  The email from Sue Alexander.
2      A.   Okay.  To -- yeah, the very bottom, I see
3 it.
4      Q.   And then you see there's an email that
5 says, "Scott, see" Direct -- "Direct's response to
6 Rick's spreadsheet."
7           Do you see that?
8      A.   No, I don't.  Where is that?
9      Q.   About halfway up, it says -- under

10 January 7th, 2017.  It looks like --
11      A.   Oh, January 7th?
12      Q.   Do you see there is email from
13 Mel Westwood and it says, "Scott, see Direct's
14 response to Rick's spreadsheet"?
15      A.   Oh, okay.  Yeah.  Okay.
16      Q.   And then is that a response from you
17 above?
18      A.   Yeah, I guess so.
19      Q.   It says, "Mel, I'll review all this stuff
20 today and tomorrow and let you know what I think
21 and/or suggest."
22      A.   I think before I left from Century, we
23 were trying to resolve all this, and we actually
24 had a -- what I thought was a conclusion to bring
25 Direct up to date, and actually had Rick agree to a
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1 couple things, Rick being Rick Barron, and there
2 was a couple of last things going on, I guess, and
3 it appears he sent me some of the -- maybe a --
4 comments that Rick had on the spreadsheet to
5 resolve or to bring everything to -- you know, to
6 settle everything.
7      Q.   So Mel was sending you this?
8      A.   It looks like it.
9      Q.   Okay.  And it looks like you respond,

10 "Mel, I'll review all this stuff today and tomorrow
11 and let you know what I think and/or suggest."
12           Did you, in fact, respond to Mel?
13      A.   You know, I do not know.  I cannot
14 recall.  That was like three, four years ago.
15      Q.   Were you trying to assist Direct in
16 resolving its dispute with Century?
17      A.   I was trying to assist everyone to get
18 the resolve done.
19      Q.   Okay.  Were there separate communications
20 between you and Rick Barron regarding trying to
21 resolve it?
22      A.   No.  Rick and I left on not very good
23 terms.
24      Q.   Okay.  Why was that?
25      A.   You know, it's a new guy -- new guy come
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1 in, he wanted to build his department the way he
2 wanted it, and it was time for me to leave and
3 that's why I left, so we kind of left it at that.
4      Q.   Now, you testified previously about
5 either you or Rick or Don Boettcher observing some
6 of the import of dirt to Inspirada.  Do you recall
7 that testimony?
8      A.   Yes.
9      Q.   Was that just something that was

10 observed, or was there actually something that --
11 some sort of documentation created of those
12 observations of the trucks?
13      A.   Just observations.  You know, every
14 time -- the way it worked was everybody was able
15 to -- got out and kind of looked around the jobs on
16 a daily basis, and kind of, you know, told
17 everybody kind of what was going on, that they --
18 they would have seen somebody importing material on
19 on Inspirada.  Obviously Inspirada was a hot point
20 to get the work done, and so everybody, I think --
21 somebody made a trip or visit to the job on a daily
22 basis.
23      Q.   Okay.  But there was no separate log or
24 document that was created by Century based on those
25 observations?

Page 128

1      A.   Of the -- just the observations, no.
2 Just the documentation that was provided us on load
3 counts and things like that.
4      Q.   By Direct?
5      A.   Yes.
6      Q.   Okay.
7           MR. PANCHERI:  Monice, can we pull up
8 Exhibit T.
9           (Exhibit T was marked.)

10 BY MR. PANCHERI:
11      Q.   So, Mr. Prokopchuk, we've -- you have got
12 in front you what we've marked as Exhibit T, and
13 it's comprised of a few different pages, and I just
14 want you, first of all, to take a look at the
15 first -- let's see, one, two, three, four, five
16 pages, and I understand some are horizontal, some
17 are vertical, these tables.
18           My question to you is if you recognize
19 these tables?
20      A.   You know, I am going to ask somebody, how
21 do I turn these things the correct direction?
22           THE COURT REPORTER:  Let's go off the
23 record, please.
24           THE VIDEOGRAPHER:  The time is 2:03 p.m.
25 We're off the record.
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1           (Recess had.)
2           THE VIDEOGRAPHER:  We are back on the
3 record.  The time is approximately 2:12 p.m.
4 BY MR. PANCHERI:
5      Q.   Mr. Prokopchuk, looking at the first -- I
6 guess the first five pages, you see some tables
7 here.  My question to you is, do you know who
8 created these tables?
9      A.   You know, it looks familiar.  I think at

10 the beginning I was doing some of these and we may
11 have let the administrator or the admin coordinator
12 do them after a while, so it could have been, but
13 that does look like my writing down there, so I
14 think this group here I probably created.
15      Q.   Okay.  So would this have -- you would
16 have been utilizing the (interference).
17      A.   I didn't hear that.
18      Q.   So you would have utilized the truck logs
19 and the information provided by Direct to create
20 these tables?
21      A.   Yes.
22      Q.   When you get like, for instance, the
23 yards per load, 18 and 27, those would have come
24 from Direct?
25      A.   Yeah, the 18 would have been based on a
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1 single truck, and the 27 would have been based on
2 doubles, a truck with a trailer.
3      Q.   Sure.  Then if you scroll down to the
4 bottom, there's a different table.  And same
5 question for that, do you recognize that table?
6      A.   Yeah.  I think that's probably a
7 summarization --
8      Q.   Okay.
9      A.   -- of everything.  And we may have -- it

10 looks like we probably were provided the BLM fees
11 too.
12      Q.   From Direct?
13      A.   Yeah.  And including the loader which
14 would have been loading the trucks at the BLM pile.
15 And sweeper service for cleaning around everything.
16           MR. PANCHERI:  Okay.  All right, so let's
17 go ahead and go to Exhibit U, please, Monice.
18           (Exhibit U was marked.)
19 BY MR. PANCHERI:
20      Q.   Mr. Prokopchuk, if you could click on
21 Exhibit U, and let me know when you've got that on
22 your screen.
23      A.   I do.
24      Q.   On this first page -- and Exhibit U is a
25 compilation of a few different documents, but
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1 looking at the first page, which is Bates-stamped
2 CCN44, I think that's 53.
3           Do you recognize this to be an invoice
4 from Direct to Century relating to the BLM soil?
5      A.   Yeah, it looks like it.
6      Q.   Looking at this, is it your understanding
7 that Direct charged Century based on the quantity
8 of dirt acquired from the BLM, which would be that
9 first line item; the loading costs, which would be

10 the second line item; trucking costs, which would
11 be the third line item; and sweeping costs, which
12 would be the fourth line item?
13      A.   Yes.
14      Q.   And I think we talked about this before.
15 Do you see the price per unit for the cubic yards
16 acquired from the BLM?
17      A.   The dollar 57?
18      Q.   Yeah.
19      A.   Yeah.
20      Q.   Was that your understanding, that's how
21 much the BLM was charging per yard?
22      A.   I believe I recall that.
23      Q.   And then if you scroll down to the next
24 sheet, is this the draw schedule we talked about
25 previously when we were talking about change
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1 orders?
2      A.   Yes.
3      Q.   And do you recognize the signature at the
4 bottom?
5      A.   Mel Westwood.
6      Q.   And then you scroll down, please, to the
7 invoice dated April 11th, 2016.  It's
8 highlighted, and I -- I think that might have
9 happened in a deposition that we highlighted that,

10 so you can ignore that.  I don't know that that was
11 on the original invoice.
12      A.   The 4/11/2016, 2546?
13      Q.   Right.
14      A.   Yeah.
15      Q.   So it looks like this is the same type of
16 invoice, and then my question to you is, if you
17 scroll down to the next page -- actually, I'm
18 sorry, a little bit further towards the bottom.  If
19 you go down to the document that's Bates-stamped
20 4488.  It's the 5/20/2016 invoice.
21      A.   5/20, down a lot farther.
22      Q.   Yeah.  Down about halfway.
23      A.   Okay.  5/20/2016.
24      Q.   Right.
25      A.   Okay.
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1      Q.   My question to you is, do you know why
2 this changed in terms of the way it's calculated?
3 Instead of it being broken down by how many yards,
4 the cost per yard, there's just a quantity of one
5 and kind of a lump sum here.
6      A.   My guess would be that there would be
7 another document that would have been included with
8 this that would have probably the fees or whatever.
9 Or, you know, the unit price -- the trucking -- the

10 trucking tickets.  I'm just assuming.  I don't know
11 why, no.
12           MR. PANCHERI:  All right.  So let's turn
13 to Exhibit V.  Monice, if you would pull that one
14 up, please.
15           (Exhibit V was marked.)
16 BY MR. PANCHERI:
17      Q.   All right.  Mr. Prokopchuk, let me know
18 when you've got Exhibit V open in front of you.
19      A.   Okay.
20      Q.   Are you there?
21      A.   Yes, I am.
22      Q.   This looks like an invoice from Direct to
23 Century, and it references a change order, import
24 material to Inspirada at a price of $23,900.  Do
25 you see that?
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1      A.   Yes, I do.
2      Q.   And then references in the box above,
3 "Project, 1504 - RR South," and then it says PH.
4 Do you know what this is in reference to?
5      A.   Where is that again?
6      Q.   In the box above the charge of $23,900,
7 there's a box that says "Project" and it has 1504,
8 look like a job code of 1504 - RR South and then
9 it's got a PH and ellipses.

10      A.   I'm sorry, I don't see that.  Maybe I --
11 oh.  Are you talking about on the -- no.  I'm
12 sorry.  You're looking on the invoice, right?
13      Q.   Yeah.  The first page of the invoice.
14      A.   Okay.  Hold on.
15      Q.   Do you see --
16      A.   Oh, 1504- RR South PH.  South phase
17 something.
18      Q.   Right.  My question is -- to you, is it
19 your understanding that this is an invoice relating
20 to the import of material from Rhodes Ranch to
21 Inspirada?
22      A.   I could not tell you that, but it's a
23 Direct code of some sort.  Let me see.  Is there
24 any more indication --
25      Q.   Yeah, if you want to scroll through this
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1 document, on the draw schedule about three pages
2 down there's a reference to Rhodes Ranch?
3      A.   Yeah, it does.  It looks like it says
4 "Import material to Inspirada" --
5      Q.   Okay.
6      A.   -- "of 23-nine."  Right.
7      Q.   I mean, I didn't see any backup for this.
8 Would you have expected there to be some backup, or
9 is there anything in this -- strike that.

10           Let me ask you this:  Is there anything
11 in this collection of documents that shows you how
12 much soil was imported from Rhodes Ranch?
13      A.   No.
14           What's the date on this?  This is 9/15.
15 Okay.
16           I can't tell who -- I am assuming there
17 was other documentation that went with it when they
18 created the change order.
19      Q.   You're assuming but do you know?
20      A.   I do not know.
21      Q.   And Rhodes Ranch south, Phase 5, that was
22 again a Century project, correct?
23      A.   That's correct.  I know there was extra
24 dirt in Rhodes Ranch that needed to be hauled away
25 but until they actually made a run, I believe we

Page 136

1 determined that it would too expensive to keep
2 hauling from there.  But we hauled some from there
3 in the beginning, just to test it, I believe.
4      Q.   Do you know how much further it was from
5 Rhodes Ranch --
6      A.   Not really.  I couldn't tell you.  I know
7 it was -- a lot of it had to do with freeway
8 driving and streets driving, et cetera, et cetera.
9      Q.   Mr. Prokopchuk, let me finish the

10 question before you answer just so we have a clear
11 record.
12      A.   I'm sorry.
13      Q.   So my question was, do you know how much
14 further it was to haul dirt from Rhodes Ranch to
15 Inspirada compared to the BLM site to Inspirada?
16      A.   I said no, I don't know.
17           MR. PANCHERI:  Then, Monice, could we
18 pull up Exhibit W.
19           THE WITNESS:  I think that same document
20 actually shows the approvals that were needed to
21 get a check requested, on the bottom of that.
22           THE COURT REPORTER:  Can we go off the
23 record for a minute.
24           MR. PANCHERI:  Sure.
25           THE VIDEOGRAPHER:  The time is
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1 approximately 2:24 p.m.  We are off the record.
2           (Recess had.)
3           THE VIDEOGRAPHER:  The time is
4 approximately 2:24 p.m.  We're back on the record.
5 BY MR. PANCHERI:
6      Q.   So, Mr. Prokopchuk, I think we saw some
7 documents where there was a charge to Century by
8 Direct for singles at 18 cubic yards per truck, and
9 doubles were at 27 cubic yards per truck.  Do you

10 remember seeing those documents?
11      A.   Yes.
12      Q.   Now, there are other documents that are
13 the reporting from Direct to the BLM, which, I
14 guess, first of all, did you ever see those
15 documents, the logs that were created by Direct and
16 provided to the BLM?
17      A.   I did not.
18      Q.   So on those logs, the truck size
19 references 15 cubic yards for a single and 25 cubic
20 yards for a double.  And my question to you is,
21 shouldn't those numbers be the same what was
22 recorded to the BLM and what was charged to
23 Century?
24           MR. GUBLER:  Objection.  Foundation.
25           MR. DIXON:  Join.  Go ahead and answer,
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1 Scott.
2           THE WITNESS:  Yes.
3           MR. PANCHERI:  Let me just -- I'll check
4 my notes.  Russ, if you want to go ahead and ask
5 your questions, I'll just reserve the right to ask
6 a couple follow-up questions, and, Steve, I don't
7 know if you have any questions as well, but same
8 thing.
9

10                     EXAMINATION
11 BY MR. GUBLER:
12      Q.   Mr. Prokopchuk, I represent Direct
13 Grading.  I'm just going to ask you a few other
14 questions.  Okay?
15      A.   Okay.
16      Q.   Did Century ever have any dealings with
17 the BLM before it contracted with Direct?
18      A.   Only -- I think there was a couple of
19 dealings in Inspirada because there was a rule that
20 said none of the dirt from Inspirada could leave
21 the site.  Once it got to the site, it couldn't
22 leave the site, it needed to stay on-site, but I
23 think that was the only thing we discussed with the
24 BLM.  I didn't personally, but I believe that
25 Rick Barron had.
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1      Q.   Are you aware of any other
2 conversations -- strike that.
3           Was there anything else in that
4 conversation between Rick Barron and the BLM that
5 you are aware?
6      A.   No.
7      Q.   How did Century even know about the BLM
8 dirt?
9      A.   Actually, it was brought to us by

10 Mel Westwood.
11      Q.   And did Century ever contract with the
12 BLM directly?
13      A.   No.
14      Q.   And this conversation that you had
15 mentioned with Rick Barron and the BLM, do you know
16 when that took place?
17      A.   It would have been -- you know, and you
18 know what?  I have to back up.  I do not believe
19 that Rick Barron had the conversations.  It was
20 probably Don Boettcher during the feasibility for
21 the project.
22      Q.   So that would have been before the
23 project -- before Direct started hauling dirt to
24 the project, the Inspirada project?
25      A.   Yes.
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1      Q.   But it was Direct that introduced --
2 introduced Century to the BLM; is that right?
3      A.   Yes.  Yes.
4      Q.   You mentioned -- you mentioned an issue
5 with the phone.  You said that a phone was issued
6 to you by Direct Grading; is that right?
7      A.   Yes.
8      Q.   How do you know that was from Direct
9 Grading?

10      A.   I could only assume.
11      Q.   So you don't know?
12      A.   I don't know directly.
13      Q.   You don't know who paid the bill for the
14 phone?
15      A.   I do not.
16      Q.   Now, you also talked about consulting for
17 DGP Holdings?
18      A.   Yes.
19      Q.   How long did you actually consult for
20 DGP Holdings?
21      A.   It was a while because the project went
22 on.  I can't tell you exactly when, but it was a
23 little while.
24      Q.   When you say "a while," I'm trying to
25 kind of get an idea --
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1      A.   Years.
2      Q.   What's that?
3      A.   I think it was a couple of years, at
4 least.
5      Q.   A couple of years?
6      A.   Maybe more.
7      Q.   Okay.  And you think that you started
8 consulting in 2014, I believe is what your
9 testimony was?

10      A.   Yes, I believe so.
11      Q.   Did you actually ever get paid before
12 2016?
13      A.   Yes.
14      Q.   You did.  And do you have any
15 documentation to show that?
16      A.   I do not.
17      Q.   I would like to look at Exhibit F again.
18 F as in Frank.  That's the affidavit of Scott
19 Prokopchuk.
20      A.   Yes.
21      Q.   Towards the end of paragraph 9 -- forgive
22 me, I keep looking over because that's where my
23 screen is with your exhibits.
24           Towards the end of paragraph 9, it talks
25 about Century Communities being anxious to obtain
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1 materials and then it says, "Century Communities
2 would keep in-house logs of spreadsheets on the
3 amount of the dirt coming into the Inspirada
4 property."
5           Do you see that?
6      A.   Yes.
7      Q.   Now, I believe that we had -- we looked
8 at Exhibit P, which were some spreadsheets.  Is
9 that what you're referring to in your affidavit?

10      A.   Yeah, I believe that was it.
11      Q.   Was there anything else?
12      A.   I don't recall.  I know we had had copies
13 of all of the -- you know, the load tickets and
14 things like that, but these sheets were pretty
15 diligently to be updated as the tickets came in.
16      Q.   Let me ask you this:  Did Century ever go
17 out and verify otherwise how much dirt was hauled
18 into the Inspirada project?
19      A.   No.
20      Q.   So there's nobody out there taking a topo
21 or anything like that, quantifying that dirt?
22      A.   I take that back.  There was some
23 flyovers that Taney had done during the process of
24 the import coming in.  That was done, I believe, on
25 a weekly basis for a while, and then I think we may
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1 have gotten some inaccuracies on that and decided
2 it wasn't worth it, but there was some done.
3      Q.   And do you know the timeframe of when
4 Taney would have done that?
5      A.   I don't recall.  I don't recall exactly
6 when.
7      Q.   Did Century ever complete the project at
8 Inspirada?
9      A.   I believe so.  When I left, it was pretty

10 close to getting the second and last phase of the
11 project completed, I believe.
12      Q.   Do you know if there's houses built out
13 on that project today?
14      A.   Just only what I've heard from my family
15 and others.
16      Q.   What have they told you?
17      A.   That there's houses built on-site.
18      Q.   Besides Direct, was there anybody else
19 that hauled materials, dirt into the Inspirada
20 project?
21      A.   We had an occasional pool contractor from
22 around nearby that would bring materials in and
23 nothing that -- the only dirt that was accepted,
24 part of the reason being quality control, was not
25 paid for that was brought in.  It was free dirt
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1 that somebody had and wanted to get rid of.  Not
2 any major quantities, just hits and -- hits and
3 there.
4      Q.   Do you know of anybody else that hauled
5 in dirt besides this pool contractor and Direct?
6      A.   Alpha Landscaping is the only other one I
7 remember.
8      Q.   So other than the pool contractor, Alpha
9 Landscaping, and Direct Grading, was there anybody

10 else that imported materials into the Inspirada
11 project?
12      A.   I don't recall anybody else.  Other
13 than --
14      Q.   Did Century --
15      A.   I'm sorry.  Other than the ones that were
16 contracted to Direct Grading, which they were
17 contracted, so they were working for Direct
18 Grading, the Werdco and all of those, but no.
19 Nobody else.
20      Q.   Did Century pay Alpha?
21      A.   Yes, I believe so.  I can't tell you for
22 sure.
23      Q.   I'd like to look at Exhibit J.  And this
24 is the declaration of Tim Wyatt.
25      A.   Yes.
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1      Q.   And I want you to look at paragraph 16.
2 And this is Tim Wyatt saying that a Direct employee
3 informed him that he had been instructed --
4           THE COURT REPORTER:  I can't hear you.
5 BY MR. GUBLER:
6      Q.   It's saying that a Direct employee
7 informed Tim Wyatt that he had been instructed by
8 Mel Westwood to falsify the truck logs, including
9 ghost trucks.  Had you ever heard that before?

10      A.   No.  That is -- that's pretty -- I don't
11 know.  I've never heard of such a thing.
12      Q.   What were you going to say, that's pretty
13 what?
14      A.   Just -- it's kind of unusual in the
15 industry, you know.  It's too easy -- it would be
16 too easy to get caught doing something like that
17 and it's not worth it having large contracts and
18 being able to -- you know, have a large job and a
19 large contract, why would you jeopardize it?
20      Q.   Now, Tim Wyatt had worked for Century at
21 this time, correct?
22      A.   I don't know when this is.  2008?  I'm
23 not sure he was there yet.  Oh, wait a minute.  I'm
24 sorry.  I'm sorry.  I'm looking at the date at the
25 bottom.  What's the timeframe here?  I guess I
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1 don't know.
2      Q.   Well, look at paragraph 15.  Maybe that
3 helps.
4      A.   Okay.  I guess Tim Wyatt was working
5 there.
6      Q.   According to his statement anyway,
7 correct?
8      A.   Yes.
9      Q.   Did Tim Wyatt ever tell you, as another

10 employee of Century, that Mel Westwood had told his
11 employee at Direct Grading to falsify truck logs?
12      A.   No, he did not.
13      Q.   When was the first time you ever heard
14 this allegation that Direct was falsifying truck
15 logs?
16      A.   To be perfectly honest, just a couple
17 hours ago.
18      Q.   Did you ever hear these allegations -- so
19 you never heard these allegations around the office
20 at Century either?
21      A.   I did not.
22      Q.   I would like you to look at Exhibit I,
23 which is the declaration of Ben Mifflin.
24      A.   Yes.
25      Q.   And on paragraph 9, it says that you
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1 attended these meetings, referring to meetings at
2 Direct, as an employee of Direct and not in your
3 capacity as an employee of Century.  Would you
4 agree or disagree with that statement?
5      A.   I think I said earlier that I would
6 disagree with that statement.  I was there -- I
7 always met with all my contractors either at their
8 own projects or at their own offices or our office
9 as an employee of Century.

10      Q.   Just a quick follow-up.  If -- if an
11 employee -- this is a follow-up with Tim Wyatt.  If
12 an employee knew about something concerning like,
13 for example, ghost trucks, would you expect that
14 they would have told somebody at Century?
15      A.   Yes.
16           MR. GUBLER:  All right.  I'm going to
17 pass the witness.
18           MR. PANCHERI:  I've got a few follow-up
19 questions.  Steve, I don't know if you want to ask
20 anything.
21           MR. DIXON:  I don't have any questions.
22 Thank you.
23
24
25 / / /
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1                 FURTHER EXAMINATION
2 BY MR. PANCHERI:
3      Q.   Mr. Prokopchuk, do you know if --
4 following up on that last question from Mr. Gubler,
5 do you know if Mr. Wyatt ever informed anyone at
6 Century regarding this statement concerning the
7 ghost trucks?
8      A.   I do not.  I'm sorry.
9      Q.   Would that have been something that would

10 have been reported to his supervisor, do you think?
11      A.   It could have been.
12      Q.   And the supervisor was not you, correct?
13      A.   No.
14      Q.   You just testified that you weren't sure
15 who paid for the phone that was provided to you
16 based on your prior testimony by Direct.  Are you
17 saying you don't know if DGP Holdings paid for it
18 or if Direct paid for it?
19      A.   I don't know who paid for it.  All I know
20 is I was provided a phone.
21      Q.   By whom?
22      A.   By Mel Westwood.
23      Q.   Okay.
24           MR. PANCHERI:  I don't think I have
25 anything further, so, Mr. Prokopchuk, I really
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1 appreciate your time, and we can conclude the
2 deposition.
3           THE WITNESS:  Okay.  Thank you.
4           THE VIDEOGRAPHER:  Having heard the
5 approval of both attorneys to go off the record at
6 this time, this concludes the video deposition of
7 Scott Prokopchuk.  We're now going off the record.
8 The time is approximately 2:41 p.m.
9           (Whereupon, the deposition was concluded

10            at 2:41 p.m. this date.)
11                    *  *  *  *  *
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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https://uitax.nvdetr .erg ' 
Employer's Quarterly Report 

Use BLACK INK only. Instructions on separate page. 
PI report any changes on the enclosed Employer's Report of Changes. ease 

1. EMPLOYER DIRECT GRADING & PAVING, LLC 
ACCOUNT NO. 

2222 w. Cheyenne 6700 

QUARTER ENDING 
North Las Vegas NV 89032 DATE 

06/30/2016 

2. LABOR MARKET STATISTICS 
Enter for each month, the number of workers who worked during or received pay 
for the payroll period that includes the 12th of the month. 

PAYMENT CALCULATION (Line 3 through Line 12) 
If no wages were paid in this quarter, enter 0.00 on Line 3. Sign report and return. 

3. TOTAL GROSS WAGES (INCLUDING TIPS) PAID THIS QUARTER 
Enter Grand Total amount from Wage Report. 

4. LESS WAGES IN EXCESS OF 28200.00 PER INDIVIDUAL 
(Cannot exceed amount in Line 3.) (See instructions on separate page.) 

5. TAXABLE WAGES PAID THIS QUARTER 
(l ine 3 less Line 4.) 

6. Ul AMOUNT DUE THIS QUARTER 
Line 5 x the Ul Rate shown above in "Your Rates." 

7. CEP AMOUNT DUE THIS QUARTER 
Line 5 x the CEP Rate shown above. 

8. PRIOR CREDIT 
(If applicable.) 

9. CHARGE FOR LATE FILING OF THIS REPORT 
(One or more days late add $5.00 forfeit.) 

10. ADDITIONAL CHARGE FOR LATE FILING, AFTER 10 DAYS. 
Line 5 x 1 /10% (.001) for each month or part of month delinquent. 

11. INTEREST ON PAST DUE Ul CONTRIBUTIONS 
Line 6 x 1% (.01 ) for each month or part of month delinquent. 

12. TOTAL PAYMENT DUE 
Total Line 6 through Line 11. 

IX] Pay online at https://uitax.nvdetr.org then select Employer Self Service (ESS). 

D Enclosing check payable to NEVADA EMPLOYMENT SECURITY DIVISION. 
(Include Employer Account Number on check.) 

+ 

+ 

+ 

+ 

+ 

Authorized Signature: _--..J~~~!.<:!:>~L..i~~~~L.L..L.... _ ___ _ 

Print Signer's NamefTitle: Linda Middleton 
~~~~~~~~------------

Employer's Phone Number/Email: -'-7-"0-=2c.....-...::6...::3...::6;.....-...::5:..:3'-7'-7'------------
/f Other Than Employer 

Print Preparer's Name: ----::::---::-----------------------
Preparer's Phone Number/Email: ---------------------

FEDERAL I.D. NO. 

9775 

DELINQUENT 
AFTER 

08 / 01 / 2016 
MONTH 1 

43 

DOLLARS 

YOUR RATES 

Ul 2.7000% 

CEP 0 . 0500% 

MONTH 2 

3 3 

MONTH 

28 

3 

CENTS 

465,848.32 

56,460.27 

409,388.05 

11,053.48 

204.69 

11,258.17 

(FOR DIVISION USE ONLY) 

. REV 10/04/17 QB 
NOTE: Information collected may also be provided to various federal and state agencies as required or permitted by federal and state law. 

I_ Report suspected Ul Fraud online at https://uifraud.nvdetr.org or 
call (775) 684-0475 
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Employment Security Division 
Contributions Section 
500 East Third Street 

Carson City, NV 89713-0030 
(775) 684-6300 

lllllllllll llll 
0 

https://uitax.nvdetr .org 

Employer's Quarterly Report 
Use BLACK INK only. Instructions on separate page. 

Please report any changes on the enclosed Employer's Report of Changes. 
DIRECT GRADING & PAVING, LLC 1 0 EMPLOYER 

ACCOUNT NO. 
2222 W. Cheyenne 

6700 

North Las Vegas NV 89032 
QUARTER ENDING 

DATE 

09/30/2016 
2. LABOR MARKET STATISTICS 

Enter for each month, the number of workers who worked during or received pay 
for the payroll period that includes the 12th of the month. 

PAYMENT CALCULATION (Line 3 through Line 12) 
If no wages were paid in this quarter, enter 0.00 on Line 3. Sign report and return. 

3. TOTAL GROSS WAGES (INCLUDING TIPS) PAID THIS QUARTER 
Enter Grand Total amount from Wage Report. 

4. LESS WAGES IN EXCESS OF 28200.00 PER INDIVIDUAL 
(Cannot exceed amount in Line 3.) (See instructions on separate page.) 

5. TAXABLE WAGES PAID THIS QUARTER 
(Line 3 less Line 4.) 

6. Ul AMOUNT DUE THIS QUARTER 
Line 5 x the Ul Rate shown above in "Your Rates." 

7. CEP AMOUNT DUE THIS QUARTER 
Line 5 x the CEP Rate shown above. 

8. PRIOR CREDIT 
(If applicable.) 

9. CHARGE FOR LATE FILING OF THIS REPORT 
(One or more days late add $5.00 forfeit.) 

10. ADDITIONAL CHARGE FOR LATE FILING, AFTER 10 DAYS. 
Line 5 x 1110% (.001) for each month or part of month delinquent. 

11. INTEREST ON PAST DUE Ul CONTRIBUTIONS 
Line 6 x 1% (.01) for each month or part of month delinquent. 

12. TOTAL PAYMENT DUE 
Total Line 6 through Line 1 1. 

0 Pay online at https://uitax.nvdetr.org then select Employer Self Service (ESS). 

0 Enclosing check payable to NEVADA EMPLOYMENT SECURITY DIVISION. 
(Include Employer Account Number on check.) 

+ 

+ 

+ 

+ 

+ 

Authorized Signature: _JL:.=:..:~~~~2..L.f.~~!!!!::::~::!..:::!~~--

Print Signer's Name/Title: .::L:..::i=n:...:d.:.:a.:.....:.M.:.:i:...;d::..;d::.:1::..e::..t::..o=-=n=---------
Employer's Phone Number/Email : ..;.7..;:.0.::2_--=6-=3-=6'---=5:...:3'-'7-'7'------ ---
/f Other Than Employer 
Print Preparer's Name: -----------------
Preparer's Phone Number/Email: ---------------

FEDERAL I.D. NO. YOUR RATES 

9775 

DELINQUENT 
AFTER 

10/ 31 / 2016 
MONTH 1 

26 

DOLLARS 

Ul 2.7000% 

CEP 0.0500% 

MONTH 2 

27 

MONTH 3 

25 

CENTS 

360, 4 79 . 13 

1 99,610.06 

160,869.07 

4, 34 3.46 

80.43 

4,423 . 89 

(FOR DIVISION USE ONLY) 

REV 10104/17 QB 
NOTE: Information collected may also be provided to various federal and state agencies as required or permitted by federal and state law. 

L Report suspected Ul Fraud online at https: //uifraud.nvdetr.org or 
call (775) 684-0475 

1111111111111111111 111 11111111111111111111111 
RPT3795 
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DGP000943

Employment Security Division 
Contributions Section 
500 East Third Street 

Carson City, NV 89713-0030 
(175) 684-6300 

1111111 1111 1111 
0 

https://uitax.nvdetr .org 

Employer's Quarterly Report 
Use BLACK INK only.lnstructions on separate page. 

Please report any changes on the enclosed Employer's Report of Changes. 
DIRECT GRADING & PAVING, LLC 1. EMPLOYER 

ACCOUNT NO. 

2222 W. Cheyenne 
6700 

North Las Vegas NV 89032 
QUARTER ENDING 

DATE 

12/31/2016 

2. LABOR MARKET STATISTICS 
Enter for each month, the number of workers who worked during or received pay 
for the payrol l period that includes the 12th of the month. 

PAYMENT CALCULATION (Line 3 through Line 72) 
If no wages were paid in this quarter, enter 0.00 on Line 3. Sign report and return. 

3. TOTAL GROSS WAGES (INCLUDING TIPS) PAID THIS QUARTER 
Enter Grand Total amount from Wage Report. 

4. LESS WAGES IN EXCESS OF 28200.00 PER INDIVIDUAL 
(Cannot exceed amount in Line 3.) (See instructions on separate page.) 

5. TAXABLE WAGES PAID THIS QUARTER 
(Line 3 less Line 4.) 

6. Ul AMOUNT DUE THIS QUARTER 
Line 5 x the Ul Rate shown above in "Your Rates." 

7. CEP AMOUNT DUE THIS QUARTER 
Line 5 x the CEP Rate shown above. 

8. PRIOR CREDIT 
(If applicable.) 

9. CHARGE FOR LATE FILING OF THIS REPORT 
(One or more days late add $5.00 forfeit.) 

10. ADDITIONAL CHARGE FOR LATE FILING, AFTER 10 DAYS. 
Line 5 x 1/10% (.001) for each month or part of month delinquent. 

11. INTEREST ON PAST DUE Ul CONTRIBUTIONS 
Line 6 x 1% (.01) for each month or part of month delinquent. 

12. TOTAL PAYMENT DUE 
Total Line 6 through Line 11. 

D Pay online at https://uitax.nvdetr.org then select Employer Self Service (ESS). 

D Enclosing check payable to NEVADA EMPLOYMENT SECURITY DIVISION. 
(Include Employer Account Number on check.) 

+ 

+ 

+ 

+ 

+ 

I certify that no part of th~s dedueted ~ee's wages. 

Authorized Signature: ~ L{'y'JA.. ~ 
Print Signer's Name/Title: ..::L:..::i:.:cn:..:d:..:a.:_:.M:..:i:....:d:.::..:d:.::..:l::c.e::c.t"-o:....:n:.:...._ ________ _ 

Employer's Phone Number/Email: ...:..7..;:.0..::2_- ....:;6....:;3..;:6_--=5....:;3;....;7-'7'---------

/f Other Than Employer 
Print Preparer's Name: --------- - - ---- --
Preparer's Phone Number/Email: --------- ------

FEDERAL J.D. NO. YOUR RATES 

9775 

DELINQUENT 
AFTER 

01/31/2017 
MONTH 1 

26 

DOLLARS 

Ul 2.6500% 

CEP 0 . 0500% 

MONTH 2 

21 

MONTH 3 

18 

CENTS 

285,6 9 0.28 

222,099.03 

63, 59 1 . 25 

1,685. 17 

31.80 

1,716 . 97 

(FOR DIVISION USE ONLY) 

REV 10/04/17 QB 

NOTE: Information collected may also be provided to various federal and state agencies as required or permitted by federal and state law. 

L Report suspected Ul Fraud online at https:l/uifraud.nvdetr.org or 
call (775) 684-0475 

1111111111111111 111 11111111111111111111111111 
RPT3795 

REDACTED REDACTED

DIRECT001600
Docket 81933   Document 2020-45138

Owner
Blue 3 Line
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