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what the city wote in their opposition. So,
essentially we have an adm ssion that this | aw was
passed to del ay the inplenentation of what we
recogni ze this --- as this fundanental constitutional
right to be and so, | do think that, that’s a genui ne
concern that we have with why this | aw was passed.
Again, to tie that into the expo facto this was to
avoid vindictive and arbitrary legislation and | do
think that this code qualifies as exactly that.

Addi tional ly, your Honor, we did provide an
alternative basis to find that it is an invalid expo
facto law. That it changes the testinony to be

recei ved. Now, obviously that is a pretty significant
di stinction because as it is right now with bench
trials the judge wears many hats. Trier of law, trier
of fact. When we split that into two sperate bodies
we have the judge and then the jury that ultinately
determ ne guilt or innocence. That does fundanentally
change the evidence to be received by the jury
because previously the judge would decide all the
evidence --- sorry, all of the evidentiary issues,
suppression i ssues, notions to dismss all that sort
of pre-trial litigation and so, the judge would then
have all this additional infornmation that the jury

woul d then not have and it doesn’t’ say it
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necessarily |l essens or increases the testinony should
be received, it says it changes it and I do think
that this |law by denying a jury trial where it would
ot herw se be required does change the testinony to be
received and on that point |I don’t believe that the
city actually provided nuch if any opposition in
their witten notion. What their opposition did focus
on when it cones to the expo facto argunent is the
Youngbl ood case. Now, | do understand that the
Youngbl ood case at | east superficially would seemto
support the city’'s position but when you read it,
it’s really not quite so black and white. The city
uses t he Youngbl ood case to say that procedural
changes can never really trigger an expo facto
chal | enge, but the case actually says the opposite.
The case reaffirns several old Nevada or U. S. Suprene
Court cases. | think it’s the Mall oy case that
specifically did recogni ze that procedural changes
can trigger expo facto violations if they target or
I f they inpact substantial right or a personal right
of the defendant and they overturned a prior case

whi ch was Utah v. Thonpson and that | believe is
where the quote cane fromin the city’s opposition.
However, the Thonpson case the chall enge that was

bei ng made there was going froma twel ve-person jury
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to a six-person jury. So, it’s not the difference

bet ween a yes, jury and no, jury. It’s the question
of how the jury is actually fornmed. So, the U S
Suprene Court overturned the Thonpson case basically
said, “W're overturning that. W previously found
not to be invalid. Now, we’'re basically going to
define that as a procedural change overturn that
because we are only going fromtwel ve to si x” because
it has to do with the formation of the jury not the
availability of the jury and al ong those sane |ines
your Honor, the city cites to two ot her cases. One of
themis the Hawaii v. Nakata case. Now that case deal
wth ajury trial for a petty offense of m sdeneanor
D.UIl. and | believe the U S. Suprene Court said that
as long as it’'s, you know penalty is less than this
amount, the fine is less than this anount. You | ook
at the penalty of the offense, D Ul still remains a
petty of fense. Now, that doesn’'t nean that states
can’t then statutorily grant the right to a jury
trial over and above what is guaranteed by the
constitution because the constitution is just a
basel i ne. Just sinply because it’s not required under
t he si xth anmendnent when bei ng defined as a serious
of fense doesn’t nean that the states can’'t then have

a statute or pass sone |legislative act to then grant
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the right to a jury trial when it would not otherw se
be required and that’ s exactly what happened in the
Hawaii case. W had a statutory right of jury trial
based on a petty offense of a m sdeneanor D.U.l and
so, by rescinding or withdrawi ng that statutory grant
of authority, there were no constitutional

i nplications because it was not required under the
constitution to begin wwth. W have the exact sane
analysis in U S. v. Joiner. That case dealt wth the
jury trial deciding sentencing, which again not

requi red under the constitution. It was purely an act
of | egislative grace. So, when the | eqgislature
prescribes that a jury trial may be had even t hough
it’s not required by the constitution, w thdraw ng
that right does not create the constitutional
inplications. So, that’'s why the Hawaii vs. Nakata
case and the U S. v. Joiner case are not really
relevant to this situati on because neither of those

I nvol ve the constitutional right to a jury trial.
VWher eas the Nevada Suprene Court in Andersen said
that it is required as a fundanental right under the
si xth anendnent and the way that we get there, the
way that it is a fundanental right and kind of
seawayi ng then into the next section is the

definition of a m sdeneanor crine of donestic
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vi ol ence as pertains to the federal code. Now, in
this there is kind of a long train of anal yses here
but I think between the city’s opposition and ny
nmotion | think we can kind of narrow the question or
narrow the issue to neke it a little bit easier on
everybody. |If the nunicipal code that we' re tal king
about here 8.055 the donestic violence. If the
muni ci pal code qualifies as a m sdeneanor crine of
donestic violence as it is defined under federal | aw
then it then requires a jury trial because if it
qualifies under the deferral definition it triggers
NRS 206, firearmrestrictions, triggers Andersen’s,
triggers jury trials. So, kind of elimnating all of
that we can go frombeginning to end. If it qualifies
under the federal definition a jury trial is
required. That’s really the question that we are
dealing with when it cones to whether or not it
qual i fi es as m sdeneanor crinme of donestic violence
and so, in this regard your Honor, there is really no
getting around the plain | anguage of the statute.
Both the city and nyself cited rather extensively to
the I aw that says plain | anguage nust prevail. The
only distinction is the city is ignoring the plain

| anguage or replacing the plain | anguage to suite

their desired analysis. | think I laid it out pretty
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clearly your Honor, that we are dealing with two
separate terns here. The word offense and the word
conviction. There cannot be a legitinate dispute that
t hose words nean two different things. | cited to
nunber of cases that all say offense neans conduct.
That’ s the definition of what offense neans versus
conviction and for that we have the Hayes case that
specifically says offense relates to conduct. W have
Texas v. Cobb which is the U S. Suprene Court case
and we have U. S. v. Shell which is the 9th Crcuit
case that’s also controlling and it quotes Bl ack’s
Law Dictionary. All of those cases say that offense
specifically relates to conduct. Now, an offense and
a conviction are not the sane thing. The statute uses
two very distinct terns to nean two distinct things.
So, the city cites to three cases. One was a 10th
Circuit case and the two that were attached as

exhi bits were both district |evel cases. CObviously,
it’s pretty facially clear. I’m sure your Honor noted
that those are not controlling being outside the
jurisdiction or too |l ow of an authority to be binding
on this Court but not wthstanding that all of those
cases analyze the sane argunent that we are not
maki ng and so, bases on that the conclusion reached

based on that argunent | don’t think is controlling
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or should apply on this case. In all three of those
cases the 10th Crcuit case and the two district

| evel cases the opponent or the chall enger basically
tried to say that the word “state” should be read to
i nclude state and nunicipal. They tried to expand the
definition of the plain | anguage of state and they
got shut down. No, state, neans state. It’s a very
reasonabl e assertion that you can’t read sonethi ng
into a word that’s not there. State just neans state
and that’s all it is. They didn’t make the argunent
that we’re nmaki ng here. They argued based on the
definition of federal, state or tribal |aw. W’ re not
arguing that. Federal is federal, state is state,
tribal is tribal. Wiat we are focusing on is the word
offense. It is a preanble termthat applies to both
elenments to be a m sdeneanor crinme of donestic

vi ol ence. Now, let's go back to the offense

convi ction dichotony there. W have the word
conviction in another portion of the sane statute
conviction in any court. Now the city and again, this
is fromtheir SUR reply, but | don't think they are
much apposing this. A Minicipal Court does include or
I's enconpassed in any court. | know they kind of
inply in their opposition that it's a foreign versus

donesti c conponent or sonmething like that but 1 think
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we have the |Isiah Perkins case that was a federal
charge based on it North Las Vegas to Munici pal Court
conviction. So, | think that is pretty indicative any
Muni ci pal Court is enconpassed in the term any court.
So, | think that's been satisfied but then we have
does it constitute an offense that is a m sdeneanor
under state law. That’'s what we're dealing with here.
So, the question then becones even narrower because
we qualify as a or it would qualify as a conviction
in court the only renmaining question is, does conduct
that violates the munici pal code which mrrors
identically a state statute constitute an offense
that is a m sdeneanor under state | aw? Now, | quoted
ainny reply brief at | east seven or eight different
pl aces where the city’ s opposition substantively

m sstated the plain | anguage of the statute. They
just kept saying conviction under federal, state or
tribal law. It requires a conviction under federal,
state or tribal law. There nust be a predicate

convi ction under federal, state or tribal law. That’s
not what the statute says. The statute’ s plain

| anguage said there nust be an offense that is a

m sdeneanor under those sources of |aw and so, in
this case we can go straight into the Hayes v. United

States case which | do believe is fairly dispositive
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of this issue. Now, the Hayes case specifically deals
wth the donestic elenent. So, there is really the

of fense | anguage has two predicate el enents. An

of fense which is a m sdeneanor under federal, state
or tribal Iaw and an offense that has with it the
attenpted use, use or attenpted use of force agai nst
a donestic relation, etc, etc. So, the Hayes case
primarily deals wth the second el enent the use of
force and the donestic rel ati on because the act ual
chall enge in that case was a sinple battery
conviction rather than a donestic battery conviction
that would still charge and still triggered the
firearm statute, but the Hayes case even though dealt
specifically with that second elenent did clearly
define offense in relation to the underlyi ng conduct
and it did so both the majority and the decent
opinion and in fact, that was the basis for the
decent. The decent says, you know we had this prior

I nstance where we didn’t consider offense and conduct
to be synonynous, but | guess now here we are that’s
why we’re dissenting. So, | think that al one nekes it
clear that the Hayes Court did define offense |
relation to the underlying conduct. So, when you | ook
at the structure of the statute, we have that

preanbl e | anguage and of fense that and then the two
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el enents. So, the | anguage or the preanbl e | anguage
of offense would apply equally to the two el enents
and it has to nean the sane thing for both instances.
Li ke for exanple, you know one cannot “a, b and c”.
It’s read as one cannot “a”, one cannot “b” and one
cannot “c”. W essentially have the sane structure
here. An offense that’s “a” and “b”. It is an offense
that is a m sdeneanor under federal, state or tri bal
law and it is an offense that requires the use or
attenpted use of force and if that was uncl ear the
Hayes case also cited to a 9th G rcuit case that had
a very, very concise way of putting it. One does not
commt a use; one commts an offense. Again, going
back to the underlying conduct the sane rational can
apply here. The state is trying to confuse or m x
offense wth conviction, but one commts an offense.
One does not conmmt a conviction. That’'s why the
city’' s argunent nmakes no sense. The word of fense has
to have the sane neaning as it’s carried throughout
the sane statute. It can’t nmean sonething different
in nunber two than it does in nunber one. That just
woul dn’t make sense and so, when the Hayes case is
saying offense for first of the underlying conduct as
it relates to elenent two by necessity it nust

relate, it must carry the sane definition throughout
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t he sane sub-section of that statute. Meani ng

of fense, neani ng conduct that is a m sdeneanor under
federal, state and tribal |law and this also conports
your Honor, with the very strong public policy
argunent that is articulated in Hayes and to get to
this they quote fromthe 9th Crcuit case Bellis v.
United States and | do have a quote here that | think
is fairly inportant to these proceedi ngs. “The

pur pose of the statute, the firearm prohibition. The
pur pose of the statute is to keep firearns out of the
hands of peopl e whose past violence in donestic

rel ati onshi ps nmakes them untrustworthy custodi ans of
deadly force.” and that’s the basis that they use to
say, “It’s not the nane of the conviction that
matters. It’s not all these technical, |ogistical
reasons. It’s designed to target peopl e whose past

vi ol ence in donestic rel ati onshi ps makes t hem
untrustwort hy custodi ans of deadly force.” That
exact sane reasoni ng, that exact sanme purpose of the
statute applies to this case where we have a
prescription for the exact sane thing, that woul d
then trigger exact sane policy argunent that the U S
Suprene Court explicitly adopted in the Hayes case
and so based on that your Honor we are left wth the

questi on of whether or not conduct that violates the
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muni ci pal code and the city agrees the code in the
NRS are substantively identical. Sane penalties,
sane el enents, sanme crimnal conduct, everything
about themis the sane. The Only thing that's really
different according to the city's position is that
one result in a fundanental jury trial the other does
not. So, they're tal ki ng about the underlying
conduct. If the offense nust be a m sdeneanor under
state | aw. The offensive conbat that violates one is
al so of fensi ve conduct that violates the other
because the statutes are identical. An offense that
constitutes a violation of the Henderson Mini ci pal
code is also conduct that is a m sdeneanor under
state | aw because of state | aw and the code are
identical. So, it’s not tal king about the conviction
because we know the conviction can cone from any
court, it's tal king about the conduct. Conduct that
t hat violates one, is the sane conduct that viol ates
the other and so, for that reason it is a defenses
position that even a conviction under the Henderson
Muni ci pal Code would still trigger the firearns
restrictions and would fit wthin the federal
definition of section 921. So, to nove on fromthat
poi nt your Honor, | think I've kind of gone through

that pretty thoroughly we nove on to the equal
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protection issue. Now, there's two types equal
protection. Nunber one, suspect class, race,

religion, sexual orientation. W' re not talking about
t hat obviously. This is not tal ki ng about a suspect

cl ass of any type. However, the equal protection
clause can still be inplicated when a fundanent al
right is inpacted, especially one that is inpacted in
such an arbitrary way. Now the city's opposition On
this point says that a jury trial is not a
fundanmental right because it's conti ngent on

| egi sl ati ve action because the Nevada Legi sl ature
passed NRS 206 but your Honor, that argunment frankly
doesn't nake a whole | ot of sense because the

| egi sl ature has control over every crimnal offense.
The |l egislature defines the classification,

treatnment, penalty for every crimnal offense that

exi sts under state |law and so, | gave it ny reply the
exanpl e of burglary. You know t he Nevada Legi sl ature
can at any point, for whatever reason they see fit,
can reduce the offense of burglary froma felony to a
petty m sdeneanor and | actually chose burglary for a
specific reason because there is |egislation that has
been proposed And | think it's past |I’m not sure yet
it does sonething very simlar. It breaks up burglary

into different | evels of offenses based on the
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under |l ying conduct. So, if the |egislature can then
by what ever act they deem necessary, reduce a charge
froma felony to a m sdeneanor, just because they
feel it's not worthy of felony treatnent, they can
then renove the right to a jury trial. Under the
city's position because the jury trial is contingent
on an act of |egislative grace, no felony would
require a jury trial because it can be renoved from
felony treatnment define active legislative authority.
That argunment doesn’t nmake any sense. | think it’s
fairly indisputable at this point that felonies do
require jury trials under the sixth anmendnent. The
sheer fact that the |l egislature has a hand in
classifying it as a serious offense does not renove
it fromthe fundanental nature required under the
constitution and so, for that | go back to the

Ander sen case. The Andersen case was very, very
specific that this is now a serious offense. They're
not saying that we’'re doing this because the

| egi sl ature passed this |aw. They’'re saying that
because of the penalties associated with the offense
it is now a serious offense and requires a jury trial
under the sixth amendnent. It is not bay an act of

| egi sl ative grace. It is the sane as we woul d see any

felony. It is based on the penalty of the offense.
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So, the fact that, that cones through the act of

| egi sl ati ve grace does not renove it fromthe
constitutional nandate of a fundanental jury tri al
and again, here the city cited again the Hawaii V.
Nakata and U.S. v. Joi ner cases both of which are
cases where the grant of a jury trial was not based
on constitutional inplications. It was not required
under the constitution because it was for a petty
offense and it was during sentencing. So, it’s not
requi red under the sixth anendnent. That’ s was nakes
this fundanentally distinct here and so, when we are
tal ki ng whether or not jury trial is a fundanental
right, I don’t think there can really be any question
that it is. | cited to probably eight or nine
different U S. Suprene Court cases. W got the Etna
case, Maxwel|l v. Dow, Hodges v. Easton, Patton v.

US just for an exanple that all went very much into
detail on howthe right to a jury trial is probably
one of the nost fundanmental rights that we do
recognize. It is the basis of our entire judicial
system and nust be preserved at all cost. So, to have
the city cone in and say, “Well it’s not really a
fundanmental right.” is kind of surprising to see that
because | think it pretty clearly is and so, to tie

that into the equal protection argunent we have the
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Nevada Revi sed Statute versus the code. Again, the
only real distinction between themis the effect in
that it inpacts a fundanental right. One allows for a
jury trial. The other again, under the city’s
position, the other does not but what’s even nore
surprising about it is that this distinction by
definition arbitrary. There is no algorithm There is
no uni form standard. There is no guiding principles
and it’s subject to change at any tine. So, the
city’s opposition on page forty-seven actually says
in bold and underline that incorrectly assuned that
cases are di sbursed based on an act of prosecutori al
di scretion. So, they actually very conspicuously said
that | was wong in that assunption but that didn’t
provi de any additional information. | said in ny
notion, ook I don’t know how these cases are
distributed. I’massumng that it’s by prosecutori al
di screti on because based on ny know edge and ny
experience | haven't seen any actual principals, |
haven’'t seen any rules or anything |like that, that
woul d say, “Ckay, certain cases go here, other cases
go here or are charged under this authority versus
that authority. So, | said | assune it’s an act of
prosecutorial discretion”. They say |I'’mwong in

t hat assunmption but then provide nothing. They don’t

SOS Litigation Services, LLC
www.SOSLit.com

Bates 166




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

MOTIONS HEARING | 19CR002297 - December 16, 2019 25

provi de any principals. They don’t provide any

gui dance. They basically say I’m wong but then don’t
tell me why I'’'mwong. O her than to say, “Well you
know nost cases are sent here.” that’s not the answer
to the analysis. To say that npbst but not all cases
are sent to the Henderson Muinicipal Court or versus

t he Henderson Justice Court or quite frankly your
Honor, even if it was one hundred percent of cases.
Even if they were to say every single case is
currently being prosecuted under municipal authority
when it occurs in nmunicipal jurisdiction. That’s not
the point. The statistics and what actually occurs is
not the focus of an equal protection analysis in this
case. It’s the arbitrariness of who’'s maki ng the
deci si on and on what basis. Currently all cases nmay
go to the Henderson Muinicipal Court although it’s
about, | would, if | had to do a percentage | woul d
say about ninety percent of them go to the nunici pal
court but that’s subject to change at any tine
because there is no guiding standard and there is

gui ding principle and then we have the U S. v.

Bi chil der (sp) case that specifically defines what it
means to be arbitrary and they use this exact sane
definition w thout guiding principles or objective or

uni form standards and so, in this sense we did point
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out that it does treat simlarly situated people
differently because we can have to individual s that
commt the exact sanme conduct, at the exact sane
tine, at the exact sane place, for the exact sane
reason, basically exact sane everything. Two tw ns do
t he exact sane thing and for whatever reason they
deem appropri ate one can be charged in the justice
court in which case they are entitled to a jury
trial. The other can be charged in the nunici pal
court in which case the city says that they are not.
So, we have two people that can literally be in the
exact sane situation, treated differently and the
treated differently directly inpacts a fundanent al
right that is guaranteed by the U S. Constitution and
so, under these circunstances it is presunptively
unconstitutional. Whenever you have and this is from
the Harris v. Mrae and the Mbile v. Bol den both of
which are U S. Suprene Court cases. Those cases very
explicitly say that when you have a | aw that i npacts
a fundanental right in an arbitrary way it is
presunptively unconstitutional unless it can pass
strict scrutiny analysis. In going back to | aw school
strict scrutiny neans that it’s narrowy tailored to
a substantial governnent interest. So, we start from

the bases that it’s unconstitutional under equal
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protection principles unless it can pass this
extrenely high burden strict scrutiny analysis and
so, on that the city provides essentially, | think,
yeah, it’s four different governnent interest | guess
we can call them Nunber one, reduction of crimnal
of fenses. Nunber two, public safety. Nunber three,
ability to prosecute. Nunber four, victimprotection.
Those are the basis that the city is saying this
passes constitutional scrutiny. The problemw th that
your Honor is that none of those are narrowy
tailored to the Henderson Munici pal Code because the
code on its face is very clear that the purpose of it
is to avoid the jury trial. It’s not reduced cri m nal
of fenses; it does not increase public safety. | nean
granted | guess it does go into sone degree towards
their ability to prosecute but I don’t think you can
make the argunent that, that code is narrowy
tailored to that purpose and it nost certainly
doesn’t go towards victimprotection. Now, all of

t hose are just general policy argunents that you can
find in any crimnal prosecution. Those do not
specifically relate to the jury trial issue nor do
they specifically relate to the Henderson Mini ci pa
Code. Those are just general, we have crimnal | aws

for these reason but what’s kind of funny about that
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your Honor is that and | nean | understand the city
has cone under fire for this very reasoning in a
sense that they' re saying that the conviction for
battery donestic violence does not carry firearm
restrictions and there for those who are convicted
can still carry guns. It’s not clear on the defense
side how all owi ng donesti c abusers to continue to
carry firearns is narromy tailored to public safety
and victimprotection. | don’t think that even passes
a rational basis test because those are counter
intuitive policy argunents. You can’t say that

all owi ng soneone who has been convicted of a viol ent
offense to keep a firearmis even rationally rel ated
to victimprotection or public safety and so, the
city’s opposition on page sixty-three again, narrows
t he question because if a jury trial is a fundanment al
right then we know that --- I'’msorry. Then we know
that there are equal protection principles triggered.
Again, | think | made it fairly clear in the briefing
that this is a fundanental right that’s at stake and
based on how it’s treating exactly simlarly situated
people differently and the only bases that it’s doing
this is on the availability of a jury trial that’s
the only distinction between them | do believe that

it triggers an equal protection violation under the
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fourteenth amendnent to the U. S. Constitution and so,
I know it’s kind of been | ong wi nded but we do have
three separate basis in which your Honor can concl ude
t hat t he Henderson Mini ci pal Code does not pass
constitutional nuster. W have a expo facto violation
and that violates article one section ten of the U S.
Constitution. W have the right to a jury trial under
t he sixth anmendnent based on the federal definition
In section 921(a)33(a) and then we have that it’s
unconstituti onal on equal protection grounds under

t he fourteenth anendnent because we have a
distinction that directly inpacts a fundanental right
in a conpletely arbitrary manner. Arbitrary as in it
can change at any tine. There is no uniformty. There
Is no guiding principles. It’s basically just

what ever we feel like and so follow ng kind of all of
t hose seaway into the request that this Court divest
itself of jurisdiction. Now, the Donahue case that
brough up sone legitimte issues that | would like to
further research. So, | don’t really have nmuch to say
on that. I'll submt on that point. There is a little
bit nore that | want to |l ook into but for now I just
ki nd of have to | eave that where it is but | don’'t
think that, that’s necessarily the only basis that we

woul d ask this Court to devest itself a jurisdiction
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because we al so have the repugnancy to the Hender son
Muni ci pal Code. We have the section of the code that

I quoted in ny opening brief that basically said,
“Any portion of this code that conflicts with the
constitution, whether state or federal, you know is
basically invalid, unconstitutional, whatever you
want to call it.” and | do have three separate basis
that | just articulated to reach that concl usion and
really only one of themhas to apply. It can be expo
facto or it can carry firearns restrictions or it can
be an equal protection violation. Al of those or any
of those would create a repugnancy wth the Feder al
Constitution and the Nevada State Constitution to the
poi nt where that code cannot be used as a basis to
prosecute and so, fromthat your Honor we’ll kind of
seaway into the very last section and this is what
was brough up in the city SUR-reply |Isaiah Perkins
case and I'll kind of let themgo into nore detail on
it, but basically the substance of the SUR-reply was
an attenpt to distinguish the |Isaiah Perkins case
because we don’t know what authority he was charged
under. Wt don’'t know if it was the NRS and they go --
- They actually did sone research on the North Las
Vegas City Code to say that there was not a code for

battery donestic violence that existed at the tine.
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M. Perkins original crimnal conplaint in the North
Las Vegas Municipal Court was | want to see in 2010,
2010 or 2011 that's | don't think we're going to be
able to get another copy to know for sure. However,
there i s another nunicipal code that's still in
effect that essentially incorporates the NRS and
says, that anything that is a crimnal offense or
crimnal m sdeneanor under the NRS, is also a
crimnal offense or a crimnal m sdeneanor under the
muni ci pal code and that essentially is what gives the
muni ci pal court authority to prosecute what woul d

ot herwi se be strictly state offenses, but that raises
a very interesting question because he was convicted
in North Las Vegas Muinici pal Court, then subsequently
charged in federal court wth possessing a firearm
So, is there really a substantive difference between
| sai ah Perkins and M. Ohmis case because for |saiah
Per ki ns we have him being charged in theory under a
code that incorporated the NRS. Versus here, he is
bei ng charged under a code that copied the NRS and
so, if one of those resulted in federal prosecution
charges for carrying a firearm there's really no
basis to say that this would result in the sane thing
because it qualifies under the federal definition.

So, that was the basis as to why we included it in
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our reply. The actual federal question as the case
addressed wasn't ineffective assistance of counsel
claim W' re not worried about that, that's not

rel evant to these proceedi ngs. The sinple fact of the
matter is said he was convicted of battery donestic
vi ol ence in municipal court, that was then
subsequently charged when he possessed a firearmin
federal court and so, if that carried the sane
firearmrestrictions there is no basis to concl ude

t hese would not as well and so, that takes us all the

way t hrough the argunent on that sense. 1'Il| just
reserve from---- are we going to do reply or is this
kind of --- ?

COURT: "1l let you reply.

BERNSTEI N: Ckay, | guess I'll submt
with that.

COURT: I f you could address, | think in

your notion or your reply you tal k about the reason
t hat muni ci pal court would have to divest is because
of the inability statutorily to conduct jury trials.
BERNSTEI N: That’ s that Donahue case t hat
| said I’"’mnot, you know what 1’'lIl submt on that
because, that kind of surprised ne. What’' s very
interesting when | | ooked into that case is it

basically says that statutory prescription applies to
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certain city’s but not others and Henderson was

included in the not others category and so, 1’|l just
| eave that where it is. I'll kind of let that
argunent go for now. | nean it’s in the record, but I

don’t have nuch to say on that point but if you stil
find that the Henderson Munici pal Code is
unconstitutional or repugnant with the constitution
that | eaves only a couple of options. That neans we
can start conducting jury trial in Henderson
Muni ci pal Court or at least until the fundi ng and
structure and all that is put in place then your
Honor still has the option to pronote access to
justice of devesting itself of jurisdiction and
transferring it to the Henderson Justice Court for
prosecution. So, different argunent sane result.

COURT: Okay, thank you and city?

REARDON:  Your Honor, when it cones to
public policy the court rule is very specific. Sinply
put elected officials create public policy and it's
the court's role to interpret that public policy to
ensure it doesn't run afoul the constitution. Here in
this notion the defendant ask this court to step in
t he shoes of Congress and interject | anguage into a
statute that currently doesn't exist. The rules

statutory interpretation forbid discord from granti ng
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the notion on that basis. Your honor, there are four
ot her reasons why this court should deny the

def endants notion. So, dealing with i ssue that was
rai sed in defendant’s noti on under section B which

t hey opened their argunent with is the federal
definition of a m sdeneanor crinme donestic viol ence.
That's what this whole thene of the argunents that
they put in their notion centers around. \What the
city has found and briefed in their notion submtted
to this court were three federal cases that ruled in
our favor. First, the 10th Crcuit Court of Appeals
in a federal panel considered this exact sane issue
and that’s the Paul er case and in the Paul er case
that they found that any conviction that is sourced
fromthe nunicipal code does not qualify for the
federal definition of a m sdeneanor crine of donestic
vi ol ence because it’s not sourced fromeither a
federal law, a state law or a tribal law and it was
the state in that case that was pursing this to have
t his muni ci pal code be considered as a predicate
offense for the federal definition for m sdeneanor
donestic violence but the federal court in the
publ i shed opi nion ruled for the defendant and said
that this municipal court conviction cannot qualify

under the federal statute as it sits today. Then we
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have the Enk Case and t he Wagner Case these were two
ot her federal courts followed along wth Paul er and
t he reasoning there just nmatched up exactly to what
the city’s argunent is and that’s, that a nuni ci pal
code conviction does not qualify as a predicate

of fense under the federal definition as it sits
today. That’s as sinple as we need to get your Honor.
W don’t need to go into | ooking at offense versus

t he conviction. Doing this word play of verbal
gymmastics with the statute at issue. The federal
courts have already addressed this and they found
under the way that the rules of statutory
interpretation require themto rule they can not
Iinterject |anguage into that statute where it does
not exist and what's specific for or really
interesting for this case your Honor is that Federal
Court in the D strict of Nevada, that’s the Wagner
case ruled just |like Pauler and just |ike Enk. There
Is a federal statute or excuse ne a federal case

| ooked at this Reno Municipal Code and said it wll
not qualify under the federal definition because it
iIs not a federal, state or tribal law. Now, there is
an NRS on point that qualified and matched what the
sane type of conviction that the WAgner case

addressed and that was a sinple battery and that is
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what this defendant is asking this Court to do. It is
to say, “Well we have this NRS and since we treat

m sdeneanors in the Cty of Henderson just |ike

m sdenmeanors under state | aw you should take these

t ogether and should, it would qualify as a predicate
of fense federally”. The Wagner Court | ooked at t hat
your Honor and said, “No, that’s not the way that the
statute is witten”. Going back to Paul er that case
says clearly and consistently congress addressed
federal |aws, state laws and tribal laws differently
and handl ed themdifferently throughout the statute.
When they wanted to refer to |l ocal nmunicipality, they
used the word | ocal or they used the word
muni ci pality. Except they bypassed that in the
federal definition and they al so bypassed that in the
prohi bited section 922(d)(9), if you are found to be
convicted of m sdeneanor crine and donesti c viol ence.
Section 922 tells you all the things you cannot do
and that’ s where bypassed that and said, we’'re not
going to touch it. W're not going to insert | ocal,
either into 922 or section 921, the definition of a

m sdeneanor crinme and donestic violence and so, there
iIs a lot of argunent about the public policy in
keepi ng the guns out of donestic abusers when they’ re

convicted and the city certainly wants to see that
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happen as well, but we’ll point back to the Paul er
case your Honor. There is a quote there that says,
“What matter is the law the |legislature did enact”
and that’s italicized. W cannot rewite that to

refl ect our perception of |egislative purpose. So,
what the courts have said is they have taken a step
back and said, “W can’t get into the shoes of
congress and decide what they really wanted to do
when they left these words out.” They’'re just going
to |l ook at the plain | anguage of the statute and

deci de what that requires themto do today and so,
both parties are agreeing that you can’t go beyond
the plain | anguage of the statute here. So, this
court is actually forbidden as outlaid in these three
federal cases fromgranting the defendant’s noti on on
this part because a munici pal code conviction does
not qualify as a predicate offense in the federal
definition. Now, defense cites to Hayes and Bellis
and says that these cases are dispositive because it

| ooks at the of fense and the underlying conduct and
that would give rise to a federal prohibition if

you' re convicted and the fed' s cone in and eventually
prove that relationship. W don’t even get to that
your Honor because we don’t dispute the fact that if

you are convicted under a state code for a sinple
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battery and the federal governnent proves that

rel ati onship, that they can convict you under the
federal statute, but we don’t get to that because the
Hayes case and the Bellis case just dealt wth what
iIs required for a predicate offense and that was use
of force. Those cases | ook at the elenents of the
crinme and they say, “You know what, if you' re
convicted of a sinple battery with the use of force
or any other crinme under federal, state or tribal |aw
and we can prove the donestic relationship. That’s
all it required.” There is only one elenent that’s
required and that’s the use force. So, those cases
the Hayes and Bellis case dealt with what is the
qual i fying predicate of fense and what el enents needed
to be included in that. These Paul er, Wagner and Enk
cases take a step back and say, “W don’t even get to
that. We ook at the fact that there is a source of

| aw requirenent witten into the federal statute

bef ore you even get to the predicate offense.” That
source of |aw requirenent requires that the

convi ction nust be either a federal conviction, a
state conviction or a tribal conviction and so,
that’s why this Court needs to deny that part of the
noti on because we don’t even get to the fact that

we’'re | ooking at of fense versus conduct and deci di ng,

SOS Litigation Services, LLC
www.SOSLit.com

Bates 180




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

MOTIONS HEARING | 19CR002297 - December 16, 2019 39

“Well, will this work in this instance? WII this not
work in this instance?” W take a step back and we
say, “Wll, first, we need to decide if this
qual i fies under the source of |aw requirenent of the
statute.” Three federal courts, one a published
opinion froma panel in the 10th Crcuit said that it
does not. Moving on, they next cite to the expo facto
requi renent. They raise three different reason on why
t hat our Henderson Muni ci pal Code viol ates expo facto
and first, | think that both parties agree we did not
I ncrease the penalties or change the el enents there.
So, that satisfies expo facto. As argued today and
submtted in the brief, they then say that there is a
sweepi ng prohi bition agai nst expo facto that’s

mani fest and just to their client. Well city disputed
t hat your Honor. First, let’s walk through the issues
that they raise here. They said the code is
fundanentally unfair un-nmani festing and just because
it voids a fundanental right to a jury. I’1l address
that next. We hold that it does not. They say, second
t he code changes the testanent of your evidence

recei ved. So, basically what they are sayi ng your
Honor is that, if these cases were stayed to a bench
trial that the testinony and evidence is changed

because it’s going to be heard by judge instead of a
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jury. Well that’s sinply not what happens during

t hese pre-trial notions your Honor and certainly not
the case | aw she had cited in her argunment Carnel vs.
Texas. So, in these pre-trial notion’ s hearings your
Honor. Judges are acting as questions of |law. They' re
not doing trier of fact at this point. They’'re

addr essi ng questions of adm ssibility and what could
be admtted into evidence at trial. So, you're not
sitting there and wei ghi ng whether this type of
evidence is nore probative for the conviction, it
nmeets the elenents at this point. You re just making
determ nations on admssibility of |aw. That doesn’t
affect the evidence that’s actually gonna be admtted
and considered at trial and the Suprene Court case,
Carnmel vs. Texas case which she had pointed out in
her argunent, that is not applicable to this because
that was a statute that renoved the corroboration
requi renents along with the witnesses testinony
during trial and so, when she says that expo facto
prohi bits the changi ng of evidence or testinony at
trial. That’s what the Suprene Court is talking
about. You can’t change a | aw that once said, “Ckay,
iIf we are going to convict sonebody it requires that,
t hat person show up and testify and that there is

al so sone corroboration of that evidence.” That | aw
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in Carnel vs. Texas renoved that corroboration

requi renent and that’ s where the Suprene Court
stepped in and said, “You can’t do that. You re now

| oweri ng your burden and naking it easier to
prosecute people that were once before this | aw
existed.” So, that’s not applicable to this case and
"1l note that the Suprene Court said this evidence
or testinony hel ped shape the scope of the expo facto
and the clause prohibiting this, but it’s not
doctored unto it itself. So, there has to be an order
for the expo facto requirenent to be net for this
part of it. Were you change testinony or evidence.
There has to be sone type of procedural substance
rul e of evidence that’s actually changed and that’s
not what happened here your Honor. So, these pre-
trial notions are just going to be heard before a
case goes to trial. So, we are not changing the type
of evidence that’s required to convict sonebody.
W’'re not naking it easier for the state to prosecute
sonebody under this code and actually in the Carnel
vs. Texas. The Suprenme Court even said that as | ong
as the evidence is admtted, it doesn’t necessarily
mean that benefits the state, it can go either way
and so, that's what they're looking at. If the

evidence is admtted it can go and benefit the state

SOS Litigation Services, LLC
www.SOSLit.com

Bates 183




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

MOTIONS HEARING | 19CR002297 - December 16, 2019 42

or can benefit the defendant and if it does that then
It passes expo facto. You just can't change these
requirenents to neet the required el enents of that
case. There is sone argunent that they alter their
crimnalization the underlying conduct | think that's
not sensical. That ties back to the fact that we
didn't crimnalize conduct that was once i nnocent. W
just mrrored the statute that was existing. So, this
al | eged fact an instance that occurred prior to our
Hender son nuni ci pal code was still legal at the tine
when it was commtted. So, there is no violation of
expo facto clause requirenent here your Honor and so,
their second point ties into fundanental right to a
jury trial and that's where both these parties w |
say the dispute kind of centers there too. There is
not a fundanental right to a jury trial. This goes
into the next part of their requirenent or excuse ne
i ssue that they raised in section three or section
three of their notions and that's equal protection.
So, there is three issues under the unbrella of equal
protection that they rai sed. The bi ggest one being

t he fundanmental right to a jury trial. During
argunent for defense counsel said they had cited to a
nunber of Case |laws here that at first glance it

appears like there is substantial support in the
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Suprene Court that there is a fundanental right to a
jury trial and the city is violating that, but I
decided to unpack that a little bit your honor,
because | was curious about that. | was thinking how
many cases do we have here? W have five cases that
they added into their notion and two additional ones
that they originally cited, and | didn't think that
we m ssed all that precedence here. VWhat | found was
sonething that we need to nake a record of and point
out to the court. First, they cite Etna Case and the
Maxwel | vs. Dow case, two Suprene Court cases. One of
t hem doesn’t apply because it’s a sevent h anendnent
case and that’s a thene throughout their case | aw

t hat they support here. It’s that they are citing to
case law for the right to a jury trial in a civil
suit. That’s not applicable here. W re tal ki ng about
the sixth anmendnent. That’'s first in the Etna case.
The Maxwel |l vs. Dow case that’s a 1900 that rul ed an
ei ght-nmenber jury trial instead of a twelve is
contrary to the sixth anmendnent. That’s one of the
two cases that cited in the briefs that was actually
abrogated by WIllians v. Florida. Another case that
they cite in that stream of cases that say gives them
a substantial right, a fundanental right to a jury

trial. Then they quote, 1’'lIl quote “To resol ve any
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further uncertainty defense relies on a string of
cases from (I NAUDI BLE) to that Etna case” and that’s
t he Hodges vs. Easton, the Slocan case, the Patton,
the Wllians v. Florida and the Demc — Domnic ---
Dem c. So, of those five cases another one of those
cases were abrogated. Three of those cases are
sevent h anendnent cases and the | ast case is a sixth
anendnent case that abrogated the previous two that
we cited. Interestingly enough they don’t put any
cites in there string of parentheticals that says
that, “Hey, those cases that we are saying have a
fundanental right to a jury trial. This actual | ast
case abrogated these last two.” So, There is actually
no | egal basis to support their argunent that there
Is a fundanental right to a jury trial and then your
honor, if you are prohibited fromfinding this
muni ci pal code qualifies under the federal definition
, then we're back to where we were before Andersen
and that’s Anezcua cause this a petty offense and |
don’t think either party would di sagree that Anezcua
says that you have--- you do not have A right to a
jury trial if it's a petty offense. W may di sagree a
little bit on whether sone of that is still good case
law. It's the city's position that it is Andersen

didn't specifically overrule that. If they did, we
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woul d have noted in the briefs, but they didn't
overrul e Anezcua. So, we're still there, since a
convi ction in Minicipal Court and the under a
muni ci pal code doesn't qualify to prohibit you from
owning a firearmthe Nevada Suprene Court is clear
that that is a petty offense. We're back to Amezcua
and there is no right to a jury trial. Thus, there is
no equal protection violation. However, 1’'d like to
address the other issues that they raised for equal
protection. | spent a lot of tine saying that
simlarly situated people are being treated
differently here in the Cty of Henderson. | take
exception to that. The Cooper vs. Ei ghth Judi ci al
District outlines the test for selected prosecution
here in the State of Nevada. That’s a two-part test
that we cited in our case or excuse ne in our notion
and your Honor this Henderson Minici pal Code passed
that test. First, there is two requirenents and |’'11
note that to be clear the defendant has the burden
when they’'re |l ogging this argunent there has been a
viol ati on of equal protection. They have not net
their burden. The Suprenme Court said it’s an owner’s
burden at that and the Sal as Cooper case there is a
two-part test. First, they have to prove that there

is discrimnatory effect and next they have to prove
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t here has been a discrimnatory purpose in our
prosecution. So, going to the effect. What that is
required is that they have to show that sim/l ar
situated people are generally not prosecuted for the
sane conduct. Their argunent is contrary to that.
They're saying that, hey two peopl e are prosecuted
one goes to justice court, one goes to Henderson.
VWhat the test requires your honor, is that you have
to show that the people simlar situated, sone of

t hem are not prosecuted and sone of themare. That's
di scrimnate effect under Nevada Suprene Court
precedence. The second part of that is discrimnatory
pur pose or what the Court says is an evil eye.

Basi cally, your Honor they have to show that chose a
particul ar course of action in part because of an
adverse effect upon a particular group. There is no
evidence in their notion, or no argunents bei ng nmade
that we’re targeting a specific group. Now, we' re not
tal king just about the protected classes. | think
that’ s undi sputed that this, that issue was not

rai sed here but what they are saying is that hey,
there is an equal protection violation because we're
rai sing our constitutional right to a jury trial.
VWl |l when you do that the Nevada Suprene Court says

that, “Hey, you have to show that people are being
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penalized for raising that constitutional right”.
This test requires themto show, the defendant, to
show that we are going after people for raising that
constitutional right. That’s the second part of the
test and they certainly cannot neet that your Honor.
W are prosecuting these cases evenly. There is no
evi dence saying that we are prosecuti ng sone people
that are simlar situated then other and not going
after others. So, they have not net their burden and
proven in neeting this two-part test in the Sal as
Cooper case that we cited in our notions. Second, so
they say that it’s an arbitrary deci sion on whet her
or not we are choosing to prosecute people. W would
di spute that. I think by statute there is a joiner
requirenent. So, if there is a felony that
acconpani es a donestic violence that case is joined
to justice court felony cases and that’s why those
donestic viol ence m sdeneanor cases are going to
justice court. Al the other donestic violence cases
stay here with us in the Cty of Henderson. So, |
woul d argue that it’s not arbitrary. In fact, there
Is a statute that requires that these cases go to
justice court. If there is sonebody that is
prosecuted or arrested in unincorporated C ark County

that case would go to justice court, it wouldn't cone
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to us. So, these are rules that are in statute and go
to jurisdiction on why these cases go to justice
court. So, there is not an arbitrary determ nati on.
So, you Honor that argunent fails as well. So, the

| ast part of this that they say, “Hey, strict
scrutiny applies because this is equal protection
argunent.” First, we'd argue that based on no | ega
basenment basis for a fundanental right to a jury
trial that it's irrational basis review The cases
cited is supported there. It's not applicable nost of
t hose cases are seventh anendnent cases. Two of the
three cases that they cited or abrogated by the
Suprene Court. So, there is not really a fundanental
right to a jury trial because Anezcua still stands
because the muni ci pal code violation or conviction
doesn’t qualify under the federal definition. So, you
don’t have a right to a jury trial. So, we’'re |eft
with rational basis. They cite these nunber of cases
t hat says that, you know we can’t neet strict
scrutiny even if it did apply. Well your Honor, we
woul d oppose that as well. The part of this, their
notion circles back around to the claimthat cri m nal
def endants are arbitrarily being treated this test
for unconstitutional sel ective prosecution | just

addressed. W addressed fully in our brief. They
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can’t neet that two part test your Honor. They can’t
show t hat we have sone type of discrimnatory purpose
here. They next argue that this |aw wasn’t narrowy
tail ored, and we don’t have a conpelling interest if
we were to go under strict scrutiny, we would argue
against that. | would think that the conpelling
governnment is here to protect its citizens that are
affected by donestic violence. Wiat they are arguing
your honor is to have these cases go to justice court
and go to an overburdened court systemthat can’t
handl e these cases. So that they are di sm ssed, or

t hey get better deals. So, we are trying to protect
the interest of our citizens and prosecute these
cases until there can be sone changes in the | aw and
so that ties into howthis is narrowy tail ored. They
attack us for creating this municipal code and sayi ng
that it's not narrowy tailored, we're just nmaking
general statenments on how we can protect the | aw or
excuse ne protect our citizens and then they next are
here to argue we did that in bad faith. Your Honor,
I"d submt to this court that protecting victins’
rights is not their faith. That's us neeti ng our
duties to protect the citizens of this city and
foll ow ng what the nunber one priority of our council

is and that's public safety. If we were just to
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i gnore what our abilities are to do to protect our
citizens here that would be bad faith, that woul d be
us not doing our jobs. So, | take offense to the fact
that they are now arguing in court this | aw was made
in bad faith. Your Honor, this was narrowy tail ored.
W consi dered sendi ng these cases to justice court.
Qur office took a step back, |ooked at it and | ooked
at their ability to handl e these cases. Wet her or

not are victinse here in the Gty of Henderson would
be represented in there. Wien they're mxed in there
with everybody else here in the | ocal County your
Honor. So, we considered that. Qur council was
briefed on that as well. Your Honor, we al so
considered the | egislative action necessary to
correct this ruling from Andersen and to nove forward
wth jury trials here. To clear up the | aw for
everybody. Well, your Honor, we are w thout power to
make the | egislative body neet. Unfortunately,
they're not going to neet until 2021. That's when the
city can use their | obbying efforts to try to get new
rules in place or clarify the |law for everybody. So,
we did consider that your Honor. Also, this ordi nance
islimted in duration. As | just noted that

| egi sl ati ve body neets in 2021. So, there is a finite

anount of tinme until the next session. Until then
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t hese cases woul d be prosecuted here under a | ocal
ordnance And 1'll submt to this court one of the
nost conpelling things or one of the nobst inportant
t hi ngs that the Suprene Court | ooks at when they | ook
how t hese | aws whether they were narrowy tailored is
the tinme that goes along with him Your Honor, we're
just asking we have enough tine that we can prosecute
t hese cases here locally until the law --- the
session neets in 2021. Your Honor, we al so consider
the crimnal elenents here. W narrowWy tailored this
well to neet the existing law. The NRS that's on
point for battery, we mrrored that exactly. So,
we' ve done everything in our power to nake sure that
this law is as close as possible as we can to neeting
the NRS. To keep these cases here in the Henderson
Muni ci pal Court and protect the citizens here in
Hender son. So, we would submt to this court that
strict scrutiny first doesn't apply because they
don't have a fundanental right to jury trial. There
Is not a violation of equal protection. Next then we
are left with rational basis and we believe that
everything we've done certainly neets rational basis.

COURT: Okay, and counsel or.

REARDON: Your Honor, | was --- Il'msorry,

just a nonentary pause there. Maybe for effect but

SOS Litigation Services, LLC
www.SOSLit.com

Bates 193




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

MOTIONS HEARING | 19CR002297 - December 16, 2019 52

kind on to nove on to the next issue here.

COURT: Qoviously didn’t work for effects.
So, lets go on.

REARDON: So, your Honor, the last issue is
the i ssue of divesture and transfer. They’ re com ng
to this Court and ask for this Court to take all
t hese cases and send them over to justice court and
as defense has just noted. That actually the Donahue
case was quite surprising to them gives us the
authority to keep those cases here and do jury
trials. The Suprene Court has cone out and said that,
“Hey, when there is an issue of constitutionality
that requires a jury trial special city' s that are

I ncor porated under a special charter have that

right.” and so, where that issue is or where they
touched on it that “I wasn’'t to sure what that
nmeant”. Well sone cities are incorporated by

petitioning the |egislature under a statute. Sone
cities are incorporated by acts of the | egislature
and that’s what a special charter is and that’s what
the Gty of Henderson qualifies under and that’s what
t he Supreme Court was nentioning in Donahue. So, we
do have the right to conduct jury trials you Honor
under the Suprene Court precedence. Next, they nake

an argunent that our Henderson Muinicipal Code is
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repugnant to the state constitution and what they’' re
saying there is basically there is no | egal basis
that | took fromtheir notions on how the statute was
repugnant. First you Honor, we’ve been del egated the
police powers fromthe |l egislature to enact these

| ocal ordi nances because we have such connecti on here
to our citizens, that we’'re given that policing power
and what they said in our charter when the

| egi sl ature approved it was that we have this power
to enact these | ocal ordi nances as | ong as our
penalties don't exceed what’s in state law and that’s
certainly the case here your Honor. W’ re not
exceedi ng the penalties. They even stipulated to the
fact that we’re not exceeding the penalties here.
Therefore, this is --- our law is not repugnant to
the state constitution. Your Honor, |I'd also like to
touch on Perkins. Now, that was in our SUR reply and
si nce defense had brought it up, | want to go into
that a little bit deeper as well. The argunents here
today were don’t know what was charged under that
case. It’s a little unclear. Sone research coul d be
done. | would submt that actually know what was
charged under that case your Honor and we coul d get

t he docket to the court. We filed it with our SUR

reply, but M. Sheets who is on this notion here at
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sone point was attorney of record on that case and so
he represented the defendant there or was involved in
it some case, but we |ooked into it your Honor, we
pul | ed the docket and found that person was charged,
M. Perkins was charged under NRS. So, we find it a
little msleading that in their notion they’' re saying
that, “Hey, this Perkins case. This is what the

f ederal prosecutors and what the federal district
courts are followi ng her this 2010 case supports our
position. This is what everybody in the state
federally is doing.” Your Honor, well that’s just not
the case. As we cited Paul er, Wagner and Enk were all
deci ded well after Perkins was. This was 2017 |
bel i eve Wagner was and Pauler. So, we find that to be
very msleading if they are saying, “Hey, because he
was convicted in nunicipal court”, they say court in
the noti on, not ordi nance but because he was
convicted in a nunicipal court he can then be
prosecuted federally and that’s not what the case | aw
I's your Honor. That’'s what they are trying to pl ant
this hook and lead this Court away towards that to
say that, “Hey this predicate offense that was in
North Las Vegas qualifies for a federal prohibition.”
So, it’s trying to get the Court to ook at it and

say, “Hey, since this happened over in North Las
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Vegas this is the sane thing that woul d happen here
In Henderson.”, but that’s not the | aw and that’s not
what the federal court did in the Wagner case. It
decided well after Perkins. So, it’s msleading to
say that this is what the federal prosecutors and
this is what the federal courts are doi ng. Wen there
Is no |l egal basis to support that. The city however
spent much tinme and effort in their brief to show
that there is federal precedence out there with the
10th Circuit case that’s published and the other two
unpubl i shed cases that wal ked this court through the
argunents and line up to exactly what we have in our
noti ons that says, if you re convicted in a nunici pal
court on a nunicipal code then it doesn’t qualify as
a source of law and that’s why this Court should deny

t he defendant’s notion in full and we shoul d proceed

to trial.
BERNSTEI N: Are you done now?
COURT: Okay, go ahead counsel or.
REARDON: | sat down, so.
BERNSTEI N: Thank you, your Honor. So, |
will just take ny reply in the sane order that the

city raised their argunents. It’s a slightly
different order than what we had initially. So, we

start with the federal definition. They open their
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response by saying that It's this court
responsibility to interpret the public policy. |
woul d respectfully but whole heartedly disagree. It’s
this court's position to interpret the law as it's
witten. If there is an anbiguity in the | aw or the
pl ai n | anguage of the | aw then we can | ook towards
public policy but in this case | don't think we need
to go that far because the plain | anguage of the
statute is clear and in the alternative even if there
Is an anbiguity as to whether offense neans conduct
or conviction, although |I don't think there is, we
have that public policy that is expressly endorsed by
t he Suprene Court cane the Hayes case quoted fromthe
Bellis case that said the purpose of the lawis to
keep guns out of the hands of donestic abusers but
public policy realistically shouldn't even cone into
this because the plain | anguage of the statute says
of fense. They do everything they can to try to reword
the statute or draw things from other sources to say,
“No, it requires a conviction under federal, state or
tribal law and that's where these other three cases
cone in. Now, if you read the city's opposition They
actually take specific notes that the argunent that
was raised in all of those three cases was a request

to have the words state under federal, state or
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tribal law, to have the definition of the word state
expanded to include state and | ocal and that | can
see a perfectly legitimte reason as to why that's a
| osing argunent. It violates the plain | anguage
doctrine for all the reasons that they stated. The
word | ocal appears el sewhere. So, the courts can't
interpret the word state to include state and | ocal .
That is a perfectly legitimte end result but it's
not what we're arguing here and so, not only are

t hose cases not controlling in any neani ngful sense
but they rely on an entirely different argunent and
not one of those three cases did the parties argue
that it's the underlyi ng conduct based on the

| anguage of offense that dictates whether it's a

m sdeneanor under federal, state or tribal |aw and
especially in those three cases. W don't know t he
code, munici pal code at issue and the state statute
actually mrrored each other. If they weren't
identical as they are in this case. For exanple, if
there wasn't a different el enent under one, then the
ot her, then naybe there would be slightly nore to

t hat argunment but in this case because the Hender son
Muni ci pal Code and the state | aw are substantively
identical and verbatimidentical it's the defense's

position that a violation of one violates the other
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and those three federal cases don't do anything to

di spute that because they never considered that
argunent. That was never a position that was nmade and
t hat was never an argunent that was nade. So, not
only are they not controlling from outside
jurisdiction, but they rely on it conpletely

di fferent fundanental basis to reach that concl usion
and agai n your honor, the state keeps reiterating
state, federal or tribal conviction. That's not what
the plain | anguage says. It says offense that is a

m sdenmeanor under for all intents and purposes state
law. So, is a violation of the code that is identical
to the state | aw constitute --- when you viol ate one
iIs it also a m sdeneanor under state | aw? The answer
Is yes, because there's two statutes for the code and
the statue are identical a m sdeneanor under one
woul d al so be a m sdeneanor under the other. So,

viol ati on of the Henderson Minici pal Code is a

m sdeneanor under state | aw because the offensive
conduct woul d viol ate both provisions because they
are identical and so, I'll leave it based on that
again, it's just a very plain | anguage argunent. W
do have the public policy on our side because it
specifically says the purpose is to avoid these

technicalities essentially that are very simlar to

SOS Litigation Services, LLC
www.SOSLit.com

Bates 200




© 00 N o o A w N P

N NN N NN R R R R R R R R R R
gag A W N P O O 00 N O O pd~ W N -, O

MOTIONS HEARING | 19CR002297 - December 16, 2019 59

t hose that were raised in the Hayes case. So, then
novi ng on to the expo facto. Gty kept their
opposition fairly short. So, | will here too. The
first is that they dispute the exi stence of a
fundanental fairness interests and so, to that your
Honor | did site to two U S. Suprene Court cases one
of themis PEUGH it’s spelled P-E-UH G vs. United
States and the other is the Carnel case. W' re not
saying that the analysis for the specific issues are
identical to this case, but those cases explicitly
recogni zed the exi stence of a fundanental fairness
interest and even if they don't necessarily qualify
under the four types of articul ated types of expo
facto law. They’'re still This overarchi ng conpelling
consi deration that needs to be taken into effect and
So in a sense one could say it created the fifth
category in nore or less, it's the catchall and I
bel i eve that when you consi der the purpose of expo
facto laws that created that category and the purpose
of the code that we have here which is too
specifically designed to avoid a jury trial, that it
does qualify. Again, just briefly the city noted that
there was no alteration in the crimnalization. Part
of altering the crimnalization of conduct is

changi ng the defenses that are available. 1’1 just
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say very briefly. One of our argunents is, you know

| ack of jurisdiction as a defense. So, prior to the
code we’'re going to argue that there was jurisdiction
after the code. I think we can kind of connect those
dots, but 1’1l just |leave that where it is. | think
the fundanmental fairness interest is definitely the
primary basis that we’'re all eging the expo facto and
| do believe that when you | ook at those long |ist of
cases that we cited that all recognize nmanifestly

unj ust, oppressive, inproper, vindictive, arbitrary

| egi slation feelings of the nonent. This fits to a T.
The exact thing that they were trying to avoi d back
when they put that clause in article one of the
constitution. So, noving on fromthere we have the
equal protection. So, again, |'mvery surprised to be
sitting here arguing whether or not a jury trial
under what ever anendnent 6t h anmendnent, 7th
anmendnent, 14th anmendnent, 20th anendnent, is a
fundanental right and if the city genuinely disputes
that at all | ask for is two m nutes and use of M.
(1 NAUDI BLE) i Pad because | can probably pull a list
of ten cases that all say the right to a jury trial
is a fundanental right. It’s not, you know, when you
| ook at the excerpts that were taken for those cases.

They didn't say the jury trial under the 7th
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anendnent is a fundanental right. A jury trial in a
civil case is a fundanental right. It all just is the
nost fundanental right that exist in our system of
justice. So, | just reiterate I'mstill fairly

dunbf ounded that we're arguing as to whether or not a
jury trial for a serious offense under the 6th
anmendnent qualifies as a fundanental right. | think
that is pretty and anbi guous based in the |law that it
does and if you're on it would require suppl enent al
briefing, I wll happily get you a nunber of cases to
that effect. Additionally, your Honor, the city goes
--- essentially tries to m sconstrue our clai mof
equal protection as one of selective prosecution. If
we were nmaking in equal protection argunent on the
basis of them di scri m nating agai nst a suspect cl ass,
you know, race, religion, those things |I nentioned
earlier Then sel ective prosecution maybe the
appropri ate anal ysis here but one el enent of

sel ective prosecution is that there is discrimnation
agai n successful class. That's not what we're
arguing. This is not that they' re choosing to
prosecute sone people but not others, you know even
the exanple that | gave where it's two peopl e who
commt the sane conduct one is going to justice

court, one is going to nunicipal they re still both
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bei ng prosecuted. So, this is not an instance of

sel ective prosecution and truthfully, | don’'t believe
that, that analysis has any place in our argunent.
This is not a selective prosecution claim but when a
law is created that directly inpacts a fundanent al
right that does trigger an equal protection analysis
and to have it be in such an arbitrary nmanner again,
requires strict scrutiny. So, the city's argunent on
this point was essentially what | indicated earlier.
That it's not the practice, it's not the statistics
it's the | ack of guidance, |ack of standards. | said
before, even if one hundred percent of cases that are
eligible are prosecuted in one jurisdiction. Wich
they are saying as of right now, although |I have no
verification and | have no way to establish this. I'm
just kind of taking the city at their word for it.
That you know, the law requires all felonies or

m sdeneanors joint wwth felonies to go to justice
court. That’s correct because only the justice court
can prosecute felony cases but just to say at the
rest of me go to Henderson Munici pal Court which is
just kind how we've been doing it. Again, that
doesn't cure the arbitrariness of the deci sion
because that's subject to change at any tine based on

whoever decides to nake that decision and in this
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case you know, they said it thensel ves we consi der
letting these go to Henderson Justice Court. Well,
okay, the fact that there is even that option that it
can go to Henderson Justice Court vs. prosecuted here
creates the distinction and there is no --- | go back
to the termal gorithm because | believe that, that
applies here, you know an al gorithm being a set of
principles or a way to get fromyou know, desired or
from beginning to desired result. That doesn't exist
here. There is nothing that says these cases nust be
prosecuted here versus those cases nust be prosecuted
there or under these principles this is what happens.
It's basically just customin practice | guess or
iIt's whoever feels that, that decision is worth

maki ng but just the fact that these can go to the
Hender son Justice Court, yet they stay here but they
could go over there, even though they don't in
practice, there is always that possibility nobody
really knows which way it's going to go. That just

hi ghlights the arbitrariness of this decision and the
| ack of guidance and so, I"'ma little surprised to
hear the city say that you know, “W didn't want them
to transfer themto the justice court because we feel
that they are overburdened and nore likely to get

better deals.” | can certainly appreciate the deals
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out of Henderson Municipal Court are generally, one
could argue not as favorable as they can be in
justice court but that really shouldn't factor into
the analysis at all. You know the result and how t he
cases are negotiated has nothing to do wth the

avai lability of a fundanental right and where these
cases are prosecuted to begin with. You know it's not
a question of funding or being an overburdened
system |If they we're going to consider transferring
these to the justice court anyway the justice court

I s equi pped to handl e these prosecutions. |
understand there is concern as to whether or not they
Wil be mxed in and | ost but that's not a basis to
deny a fundanental right. Especially on such an
arbitrary basis and additionally, your Honor, they
say that the lawis only tenporary. Again, that just
goes to the delay tactic and to sit here and say,
“Now, we recognize that there is this constitutional
mandate. Wiich they say in their opposition, but we
have this law that’s designed to avoid that, but this
law is only valid for two years.” So, we’'re only
going to violate this for two years and then we’'ll go
back to the way it should be. That doesn’t nake any
sense your Honor and | don’t think that, that is a

| egitimate basis to overcone the strict scrutiny
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anal ysis when the law, the code on its face says we
are doing this to avoid the jury trial nandate in
Andersen and when it cones to devesting the
jurisdiction in Donahue case. Your Honor, if you want
to rule that this, the municipal court has the
authority to do jury trials and its constitutionally
mandated let’s do it. You know, let’s do jury trials
here. This was not an attenpt to get all of these
battery donestic viol ence cases di snm ssed or
transferred. | just, the point of doing this was to
make sure that their rights are preserved, and they
have now a fundanental right to a jury trial under
the 6th anendnent. So, if that right is going to be
vested in this Court, that’s fine. Let’s do it that
way. If the city wants to keep those cases here and
have jury trials here. I amall for it and then that
just kind of leads to the last part which is the

Per ki ns case. Now, the city indicated that they were
charged under the NRS. | did not see that in the
docket. | saw that they were charged with battery
constituting donestic violence and M. Sheets was on
that case which is quite frankly the only reason that
we knew that a case |li ke that existed but given that
the case is nine years old as indicated before there

is not going to be any paperwork or anything |ike
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that, that still exist fromthat case. That was
before the digital age. Very old, you know we're

al nost talking a ten-year-old case. So, | don’t think
we are going to be able to know for sure what they
wer e charged under, but if ny nmenory serves ne prior
to Andersen and all of this kind of confusion that it
creates. The North Las Vegas Muinici pal Court was
char gi ng duo under the nunicipal code that

I ncorporated the NRS and under the NRS as the

I ncorporated reference law. So, to say that it’s
charged strictly under the NRS | think is --- Unl ess
we actually have sone verification of that. | don’t
think it would necessarily apply here, but just in

cl osing your Honor. | think what | find probably the
nost difficult is that the city is claimng that they
have prosecutorial discretion but the anount of

di scretion that they're claimng they have it's ,
quite frankly , it's kind of astoundi ng your Honor,
because they're saying that they can choose what
cases to prosecute, they can choose the | egal

aut hority under which to prosecute, they can choose
jurisdiction under which to prosecute, they can
choose a source of | aw under which they prosecute,

t hey can choose when people are entitled to their

rights and they can choose when they're not. So, it’s
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basically the city comng in and sayi ng, “You know,
sorry defendants who have been accused of a crine,

but you have no say, you have to play by our rules.
This is our court, this is our gane and we're going
to tell you what the rules are based on whatever we
feel should be for your particular case, based on
what ever reasons we see fit and you can't do anythi ng
about it.” That's essentially the position that the
city is taking here. Is that they can choose to
prosecute under the justice or the nunicipal court.

t hey can choose that, okay, you' re entitled to a jury
trial here but not here. You're entitled to this

ri ght here but not here. You know we can charge you
under this authority, under that authority and
basically dictate what rights you get based on our
deci sion we make on a whimw th no gui di ng st andards
what soever. It is the very definition of arbitrary
and so, your Honor, | don’t see how there is a court
that would find that | evel of absolute unfettered and
arbitrary discretion to be constitutional and | cited
to three different basis as to why the Hender son
Muni ci pal Code does not pass a constitutional

anal ysis and | just go back to saying your Honor, |
began this by saying, | know this is not a popul ar

deci sion. | know that we've kind of placed you in a
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sonewhat difficult position but |I think that and the
city can feel free to disagree with ne but | do think
that this is an issue that no matter what happens
both sides are prepared to kind of take all the way
to see what happens. So, it doesn’t really, you know
whet her or not we win or lose | do think we're going
to get sone additional guidance on this. So,
hopefully, you know we just, we wll continue to have
t he utnost respect for this court no matter what
happens and | do really appreciate taking the tine to
go through all this and | definitely appreciate the
unprecedented density of the city’s opposition that

|’ ve never seen before. Sevent y- one pages, props to
you on that but based on what we wote your Honor, |
do believe that the law requires a finding that, that
code i s unconstitutional and if that neans
transferring the cases to the justice court, if that
means having a jury trial here. Regardl ess of the

procedure | think that outcone is required. So, based

on that your Honor, |1’'d ask that our notion be
gr ant ed.

COURT: Thank you both for your argunents
and for your notions. | do have one thing | want to

address with regard to Perkins. Since there seens to

be sone confusion with regard to whether it was be
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adopti ng the nunici pal code, adopting the NRS or was
it a separate nunicipal code that he was charged
under. (I NAUDIBLE) First off, see whether they
actually even have a separate nunici pal code.
BERNSTEI N: Are you asking nme or city?
COURT: Both actually, since this wasn’t
really addressed in this new issue that seens to be -
BERNSTEI N: W offered initially --- W
offered the Perkins case initially just to kind of
show that it is possible for a municipal court
conviction to be picked up in the federal
jurisdiction, for themto charge it. So, we got kind
of convoluted of this nore narrower issue under what
he was charged under and to ny belief they would be
both and NRS and a code. So, the city can feel free
to agree or disagree with ne or we can do additi onal
research on it, but the purpose of offering the Isiah
Per ki ns case was just to show that nunicipalities are
not categorically excluded based on, you know the
source of the conviction.
COURT: | just think it’s inportant since
t his has been brought up to know whether it was an
adoption of the NRS or whether it was a separate ---

BERNSTEI N: Got a copy of the conplaint.
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REARDON:  Your Honor, | can shed sone |ight
and show counsel here too. It’s attached in our SUR
reply that we filed, and it will be comng in a
little bit |ate.

COURT: Since | have not reviewed that.

REARDON: Yes, and I’'lIl make a record too
your Honor. So, in the docket that we received form
North Las Vegas it says the charge is NRS 200. 485
(1)(a). So, it’s a battery donestic viol ence under
the state statute, under NRS. There is no nention of
muni ci pal code or any other North Las Vegas Code t hat
the person ultimately plead to or was charged w th.
They were charged under state |law. So, we actually
argue that, that helps us in our argunent that we
cited with the source of law requirenent that’s in
t he federal statute.

BERNSTEI N: Well, | nmean we never
di sputed that he was, that there was at | east a
reference to the NRS, they have to, but that doesn’'t
mean that there wasn’'t al so a nunici pal code
attached. That’s why | nean we need a copy of the
conpl ai nt .

REARDON: Well your Honor, it shows the
docket shows the charge. | would argue if there was

anot her charge under a North Las Vegas code that,
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that would be listed in the docket as well. W had
reached out to North Las Vegas to get this docket.

COURT: | guess ny question is. Is there
even a separate muni ci pal code donestic battery.

BERNSTEI N: There was not at the tine.
There was not a separate, like nowthere is the
Hender son Muni ci pal Code that specifically prescribed
battery donestic viol ence. There was not sonethi ng
simlar in North Las Vegas at the tine because what
t hey had was the nunicipal code that essentially
i ncorporated the crimnal offenses of the NRS.

COURT: Okay.

BERNSTEI N: VWhich is why |’ m not
surprised that the NRS is cited because it would have
to be as the referencing charge.

COURT: Okay, | guess both sides are in
agreenent that there wasn’'t a nunici pal code
specifically for, a municipal code specifically for
donestic battery at the tine. It was the
I ncorporating ---

BERNSTEI N: Correct.

COURT: Muni ci pal Code i ncorporating the
Nevada Revised Statute. |Is that ---

REARDON: That’s the city’s understandi ng

your Honor. To clarify too, there is no charge for a
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muni ci pal code on the docket either.

COURT: And counsel is that your
under st andi ng?

BERNSTEI N: Yeah, | nean, the city just
showed ne that the code is not listed on there, but
| do believe that they were duo charged under bot h,
but I would expect the NRS to be on there as the
actual source of the law. So, | think we're in
agreenent on that.

COURT: Okay, okay, thanks. It’s just the
only question | had with regarding to this. Well
since there has been sone additional issues and
argunents brought up in the argunents itself today.
|’ mgoing to review everything and take it under
advi senent and cone back after the first of the year
since the holidays and we’'re closed, wth ny
deci si on. When do we have the trial date set for this
one?

REARDON:  Your Honor, | believe we vacated a
trial date and set the briefing schedule for this.

COURT: Okay, so, let’s put it right after
the first of the year for ny deci sion.

CLERK: Do you want to do that Monday the
sixth or the follow ng Monday the thirteenth?

REARDON:  Your Honor, if |I nmay add I’I1 be
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out of the office on the sixth and 1'd |Iike to be
here in case there is any additional questions. If
t he defense doesn’t have any opposition to the
t hi rteenth.

COURT: Counsel or, what’s your thoughts?

BERNSTEI N: Qobvi ousl y, sooner, rather
than | ater would be the position of the defense but
I f counsel is out, | understand. So, ---

COURT: Are you out the full week?

REARDON: Yes, your Honor.

COURT: So, are you okay with the
thirteenth then?

BERNSTEI N: Is there any way we can go
bef ore the begi nning of the year or is that not

f easi bl e?

CLERK: We' re vacat ed.
COURT: We' re vacat ed.
BERNSTEI N: Everyone i s on vacati on
see. Wll, 1’Il be here. So, the thirteenth w I
wor K.
COURT: Okay.
CLERK: Ten o’ cl ock.
COURT: Yeah, ten o’ cl ock.
BERNSTEI N: Can | wave M. Ohnis presence

at the deci si on.
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COURT: Certainly, you don’t have any
opposition there?

REARDON: No opposition, your Honor.

COURT: Okay.
BERNSTEI N: Al right, thank you.
COURT: Counsel ors agai n, thanks for your

argunents and your notions and oppositions and
replies.
CLERK: Concl udes crimnal trials.

* k%

I11
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CERTI FI CATE OF TRANSCRI BER
STATE OF NEVADA )
) sSs.

COUNTY OF CLARK )

I, HUMBERTO RODRI GUEZ, decl are as foll ows:

That | transcri bed the AUDI O FI LE present ed.

| further declare that | amnot a rel ative
or enpl oyee of any party involved in said action, nor

a person financially interested in the action.

Dated at Las Vegas, Nevada this 27th day of

January, 2020. @%v
5‘// ;;/

/ s/ Hunbert o Rodri guez
HUMBERTO RODRI GUEZ
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CLERK: Cty vs. Nathan Ohm 19CR2297- 298.

SHEETS: Good norni ng your Honor, Dam an
Sheets on behal f of the defendant.

REARDON: Good norni ng your Honor, Brian
Rear don on behalf of the city and thank you for
trailing this nmatter. Your Honor, if we could the
city would like to be briefly heard on exhibit. [|'ve
shown defense counsel a copy of what we would like to
have admtted as part of the record in case
(I NAUDI BLE) part of the record. There was sone
di scussion at the | ast argunent but the conponent for
a M. Perkins. The defense had put in their notion
that there was sone precedence out of North Las Vegas
for a defendant that was charged over there in North
Las Vegas on a donestic violence. The city at the
time did not have a copy of the conplaint. W had a
copy of the docket. We now have a certified copy of
the conpl aint and the docket. We'd |li ke to nove the
court to admt this as part of the exhibit and |I al so
have a copy for your Honor as well.

COURT: Counsel or.

SHEETS: Yes, at this point for the sane
reason that we were objecting to the city’s SURreply
I's procedural defective. | think we would object to

this. One, | don’t think it provides any rel evant
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i nput. A copy of a charging docunent that the
def endant was not convicted of provides no rel ev
It does say stated NRS and it does state a city

on the top right hand of that particul ar conpl ai

but it’s a conplaint for donestic violence and at no

poi nt was he actually convicted of a donestic

vi ol ence. As the m nutes establish, he was convi
of a sinple battery and then was convi cted of a,
the tine it would have been put on the record as
di sturbing the peace in City of North Las Vegas.
m nutes don’t cite whether or not the final
conviction was on a city code or whether it was
Nevada Revi sed Statue. They don't reflect that o
either of those particular convictions. So, | do
see how t hey woul d provide rel evant i nput anyway
had talked to the city just briefly a second ago

about whether there would be transcripts. | can’

renenber if at that tinme they a court of record were

yet. | renmenber they were not a court of record
at | east a year or two after Judge Ransey was el
out there. So, there m ght not even be transcrip

support whatever m nutes exist and don’t i nclude

those statutes. So, |I'’mnot sure it provides that,

nonet hel ess it was not part of our position anyway.

Qur position with regard to Perkins was that the

ance.
code

nt

ct ed

at

The

a
n
n’t

t

unti |

ect ed

ts to
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court decided that the predict underlying offense
conduct is what governed the firearmrestriction and
that’s why the district court granted the governnents
nmotion in limne to preclude M. Hol per in M.
Per ki ns defense from presenting the actual nane of
t he charge that was underlying the situation and with
regard to that reduction to a disturbing the peace
because they deened it a status crine and the status
exi sts under the underlying predicate conduct the
def endant is convicted of and woul d that underlyi ng
predi cate conduct neet the federal definition of a
donestic battery.
COURT: Okay and counsel or we are not
really opening it all for argunent agai n today.
SHEETS: R ght, so, ---
COURT: The argunent was previously ---
| m not going to consider that today, just comng in
t oday, but | am prepared for ruling on the notions.
REARDON:  Your Honor, just to clarify. The
city wasn’t trying to admt this as an exhibit to go
to the ruling today. W anticipate that this would be
whi chever way the ruling is that this would probably
make its way up through the courts and so, we just
wanted a conplete record for any other court that was

going to review this and that’s why we requested
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t hat .

COURT: Fine, it’s just that | of course
have not reviewed that nor been provided until now.
So, with regard to the noti on we have here today.
Let’s start off with, you know since | understand the
course, the Nevada Suprene Court case cl ear That
there is a mandate | can do jury trials under the NRS
for donestic battery and that conplied wth the
definition on the U S. Code. That's based on
| egi sl ati ve changes in 2015 and there were, let ne
see there was a mandate charged under NRS and it fits
the definition of donmestic battery under the uniform
USC. So, first we're going to tal k about the
authority to conduct jury trials wthout any changes
to the NRS 266 and HMC 4. 015. So, under NRS 266. 550
it states, the municipal court shall have such powers
and jurisdiction in the city as are now provi ded by
| aw for justice courts, wherein any person of this
chapter city or of chapter, of a police or nunicipal
nature. The trial and proceedi ngs in such cases nust
be summary and without a jury. Follow that up with
NRS 266. 005. Were it states essentially that based
on a special charter these provisions don’t apply.

So, that would indicate that Henderson because it is

a special charter it would be except from 266. 005.
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However, so, it would put us back to where you could
do jury trials in nmunicipal court in Henderson
because it is a special charter and therefor 266. 550
woul d not apply. However, you have Henderson
Muni ci pal Code 4.015 and it says, there is a
muni ci pal court for the Cty of Henderson consi st of
at | east one departnent, each departnent nust be
presi ded over by a nunicipal court judge that has
such power and jurisdiction as prescribed in and is
in all respects which are not inconsistent with this
chapter governed by the provisions of chapter 5 and
266 of the NRS, which relates to nunicipal courts.
That brings us back to 266 being i ncorporated into
the HMC. So, the plain reading of HVC seens to

I ncorporate 266 which would i nclude 266. 550 whi ch
prohi bits conducting a jury trial in nmunicipal court.
So, although I think certainly if it was --- If the
muni ci pal code didn’t say it’s governed by 266 of the
NRS t hen the prohibition wouldn’t be in affect
Because it is a special charter but | think by doing
that by the HMC saying it’s governed by 266 and how
t he power and authority is provided and 266. 550 says
unl ess we summary them w thout a jury in concl usion
based on the current | egislation NRS 266. 550 and HMC

4. 015 incorporating 266 the Henderson Munici pal Court
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at the current date doesn’'t have current authority to
conduct a jury trial wthout a state | egislative
change or a nunicipal court code anendnent that woul d
all ow to maybe nmake exceptions for donestic battery
or wouldn’t reference that the power and authority is
governed by 266. So, with that in mnd the sixth
anendnent right to jury trial (1NAUD BLE) and Nevada
Suprene Court case held that the sixth anendnent
guarantees an individual the right to a jury trial,
but it doesn’'t extend to every crim nal proceeding.
The right to a jury trial attaches only on serious

of fenses and the defendant in cases involving petty
of fenses are not entitled to a jury trial. Anezcua

i n anot her Nevada Suprene Court case dating back to
2014 considered the statutory frane work for
crimnalizing donestic battery and if that frame work
warranted a jury trial the court determ ned that the
| egi sl ature had not el evated the offense of donestic
battery froma petty offense to a serious offense and
therefore the right of a trial by jury did not

attach. The court specifically considered potenti al

| oss of second anendnent rights and | oss of firearm
rights under the federal |aw after a m sdeneanor
conviction in donestic battery under send that al ong

but concluded that it was a coll ateral consequence
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and did not inpact that |egislative determ nation of
whet her the donestic battery was a serious offense
and the consequences were therefor irrelevant in that
it determ ned, undeterm ned whet her they woul d be
entitled to a jury trial. After that case | egislature
passed that anendnent to donestic battery | aws as
well as NRS 202. 306 and the statute prohibited a
firearm by sone individuals. 202. 306 says, shall not
own or have in possession, or under his custody or
control a firearmif the person has been convicted in
this state or any other state of a m sdeneanor crine
of donestic violence as defined by 18 U S.C. section
921(a)(33). The Nevada Legi sl ature al so included the
increase in the mninumjail time for donestic
battery second offense. The firearns provision is a
class “B’” felony if it falls under the definition 18
U S.C section 922(a)(33). After that |egislation was
passed in the Suprene Court in Andersen in 2019
readdr essed donestic battery after the | egislative
change. Based upon the | eqgislative change the Suprene
Court in Andersen found that the Nevada Legi sl ature
had anmended the penalties associated with m sdeneanor
donestic battery conviction when it prohibited the
possession of firearns under the state | aw by those

t hat are convicted. That change the Andersen court
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said was a basis for the distinction between Anmezcua,
t he previous case in 2014 and Andersen. Once the
Nevada Legi sl ature added that addtional penalty of

| oss of gun rights under NRS 202. 360, upon convi ction
aright to a jury trial attached. The Andersen Court
expl ai ned that the | egislative anendnent to NRS by
limting a constitutional right of possession of a
firearmas a result of conviction as defined by 18
US. C 921(a)(33). After the Andersen ruling

Hender son Muni ci pal Court or Henderson Mini ci pal Code
added 08. 02.055. It was passed by the Henderson Gty
Counci | nmaki ng donestic battery a nunici pal code

m sdeneanor. The HMC 08. 02. 055 has the sane el enents
and penalties as NRS for donestic battery prior to
the | egislative change in 2015. So, it did not

i ncrease the donestic battery second of fense m ni mum
jail time and is an apparent attenpt to avoid NRS
202. 360 because of the definition of m sdeneanor
under 18 U. S.C. section 921 (a)(33). The case is
inportant in this in that Sheriff of Washoe County
vs. Wi, it’s a 1985 case. \Where essentially it
establ i shed that nunicipal court may pass ordi nances
providing acts already prohibited by state statute.
The act may be penal offense under the | aws of the

state and further penalties under |egislative
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authority be inposed for the conm ssion of a
muni ci pal byl aw and t he enforcenent of one woul d not
preclude the enforcenent of the other. Essentially
allowng for in these other cases, allowng for a
muni ci pal code violation that’s the sane as an NRS.
So, the first issue brought up in this notion is expo
facto. First off, it’s clear that the offense in this
case, the charge in this case. | shouldn’'t say the
charge. The offense date in this case predated the
muni ci pal code enactnent. The 8. 02. 055, so, it’'s
clear that, that predated it. So, with that in m nd
wth regard to expo facto i ssue dealing wth whet her
it’s retrospective and whether it, and keyword, and
if it disadvantages a person. So, clearly HMC
occurred after the offense in this case but is there
a di sadvant age of the person? So, punishnment for an
act not punishable at the tinme or changing a
definition of the crimnal conduct is certainly a

di sadvant age, An act that took place before the
enactnent of this code wasn’t already punishable it’s
clear the expo facto in this case donestic battery
was puni shabl e under the NRS and was ill egal under

t he NRS before the nunicipal code cane about. As far
as additional penalties under the nunicipal code,

it’s actually | ess puni shnent on a donestic battery
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second offense, at least with regards to the m ni nuns
where it went fromten days to twenty days in the new
NRS but the code, nmunicipal code naintained the pre
2015 penalties of ten days mninmumand there is an
argunent of fundanmental fairness and manifest

i nNjustice and sonet hing the defense argued that
ordinary or the ordinance averts the fundanental

right to a jury trial. O course, you know, a bench
trial isn't fundanentally unfair or unjust in it of
itself and in this case the right to a jury trial
only attaches if it’s a serious offense and donestic
battery |l aw prior to the 2015 | eqgi sl ati ve changes was
found to be petty offense by the Suprenme Court in
Anezcua. Therefor, and the argunent is that because
it was a petty offense before the firearm provi sion
in the state statute regarding firearns cane into
place it doesn’t neet that standard for the firearns
provision in the state’'s statute and that it is an
additional or it isn’t subordi nati ng fundanent al

right to a jury trial because it doesn’'t attach on
petty of fense. The ot her argunent or one of the other
argunents was dealing with whether there is a change
inin the testinony or evidence that would d be
presented that would cause an expo facto issue. It

certainly true that a jury would not hear notions,
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wits, etc. That is of course the judge that woul d
hear those. So, in that regard there is a change.
However, it doesn’'t change what’'s legally adm ssible
or what’s adnmtted in the case. It doesn’t change
that. It’s just sinply in bench trial the judge is
the trier of law and fact and the judge nust not
consider anything that’s not adm ssible. So, it
doesn’t change what’s coming in as being adm ssi bl e.
So, in conclusion with hearing all that and al so
based in part in Collins vs. Youngblood it says that
renoving it isn’'t an expo facto violation if they
renove a right to a jury trial in that case and there
is certainly sone distinctions in that case but in
conclusion | don’t find that there is a violation of
expo facto. Second issue is whether the ordi nance
falls under the federal definition of donestic

vi ol ence. Now, that's inportant of course because if
it doesn't fall under that definition the | ogic
behind that is it doesn't fall under the NRS 202. 360.
Taki ng away a person's constitutional rights in the
state statue for possession of firearns. So, under

t hat 202.360 it says, “A person shall not own or have
in his or her possession or under his or her custody
or control any firearmif the person: Has been

convicted in this State or any other state of a
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m sdeneanor crinme of donestic violence as defined in
18 U.S.C. section 921(a)(33).” 18 U. S C 921(a) (33
states that the term “m sdeneanor crine of donestic
vi ol ence” neans an offense that is a m sdeneanor

under federal, state, or tribal.
|l aw; and then it goes

on to say, and has these different el enrents and

rel ati onships. So, the city has argued that it’s not
a federal, state or tribal. It’s in fact, |ocal and
or munici pal and doesn’t fall under that definition
18 U S.C.. So, the federal definition of a

m sdeneanor crinme of donestic violence in plain
reading it excludes nunicipalities and it only
applies to federal, state and tribal. Therefor,

202. 360 doesn’t trigger a conviction under any
donesti c viol ence Henderson O di nance and since we
revert back to the Anezcua ruling and so, in
conclusion plain reading the 18 U. S. C. 921(a) (33)
does not include | ocal and nunicipal offenses in
202. 306 woul d not apply to Henderson Mini ci pal Code
for donestic battery and so, | don’t find that it
falls wiwthin that definition. Third issue is whether
it violates equal protection the municipal code. So,
equal protection violations argunent of the defense

is (INAUDIBLE) to justice court they're entitled to a

: i al he def : i ci pal | Ld
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not base on this argunent, this equal protection and
under the definition of, the federal definition. So,
does it di sadvantage a suspect class and the | aw

I npede, does it inpede a fundanental right? Wth
regard to the suspect class, does it treat simlarly
situated differently, disparately. Certainly,
donestic violence defendants aren’t a suspect cl ass
as a gender or a race or religion those suspect cl ass
and it’s inportant in that suspect class would
require strict scrutiny and it have to be narrowy
tailored to serve any conpelling governnent interest.
So, if it follows that the Henderson Minici pal Code
isn't requiring, doesn’t require a jury trial then
it’s not a fundanental right for a petty offense. It
certainly it is for a serious offense. So, in this
case there is no indication that individuals are
being treated differently that are charged with this
ordi nance (1 NAUDI BLE) charged with this ordi nance and
al so the prosecutor sonetines ahs discretion as a
charging authority and isn’t required that they have
do it whether ordinance or NRS. They have the ability
to make that decision and as indicated there is no
classification as a protected class anybody that is
charged wth donestic battery and find that because

it’s not a serious offense under the nunicipal code
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it’s a petty offense and so, it isn’t a fundanent al
right but I think even if it was a fundanmental ri ght
in that it was a serious offense there is still the
strict scrutiny and think based on the decision on
the fact that it’s a petty offense there is no
protected class and so, in justice court or nunici pal
court can have concurrent jurisdiction over a
donestic viol ence charges. There Hudson vs. City of
Las Vegas a 1965 case involving contributing to the
del i nquency of a m nor and the argunent was that
there was at the tine NRS that nade it a gross

m sdenmeanor or a felony which would require a jury
trial, but Las Vegas also had it as a municipal code.
The argunent was that it couldn’t do that under the
muni ci pal code because it’s the sane act and one is
w thout a jury, the other one was with a jury and in
t hat decision they said there was no statutory
guarantee of a trial by jury when a nunicipa

ordi nance, when there is a nunicipal ordinance and a
state and they coincide and the prosecuti on can

deci de whether to charge it in justice court
requiring a jury or allowng for a jury or nunici pal
code, a nunicipal court with nunicipal code and not
having a jury. So, in conclusion | find that they are

allowed to charge it either court. In conclusion |
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don’t find an equal protection violation. Now, the

| ast issue is whether the city can retain
jurisdiction over the m sdeneanor donmestic battery
cases if it’s charged under the nunicipal code and

I’ mnot going to rehash all the statenents | nade
previously or ny decisions on these other issues but
with all of those prior statenents and deci sions or
holdings | do find that they are allowed to maintain
jurisdiction for donestic battery cases if it’s under
t he Hender son Muini ci pal O di nance and all ow ng t hem
to do bench trials based on that and therefore I, the
Court does or the Court is denying the notion to

di vest or to dismss under the HMC with regard to
donestic batteries. So, counselors you want to set
this for trial? Counselors want to approach for a
second.

SHEETS: Well if we could you Honor, | just
had a--- because | was going to be asking a stay
because of jurisdictional issues are always ripe and
proceedi ngs are to be stayed pendi ng any ki nd of
wits or appeals on a jurisdictional argunent. | was
going to ask if your Honor would be inclined. There
were a couple of things I just wanted to nmake sure |
under st ood your ruling right since this isn't a

witten ruling. If it’s okay with regards, | had four
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little questions. The first one was with regards to
your initial analysis regarding expo facto are you
concluding that M. Owm had a vested right to a jury
trial when originally charged under the state statute
for Arnstrong and then but that it's okay for the
city nowto ---

COURT: What is Arnstrong?

SHEETS: Arm -- The case that made ---

COURT: Ander sen?

SHEETS: Andersen, |I'’msorry. Big cluster
in nmy brain right now Yeah, Andersen. Are you
concl udi ng t hat when Andersen cane out that a
def endant charged under the NRS had a vest right to a
jury trial but that it’s okay that, that vested
right is renoved for the reasons that you | aid out
under the initial expo facto analysis you did? I'm
just trying to figure out because you were kind of
silent as to whether or not M. Ohmhad a right to a
jury trial before the anendnent of the statute or the
addi ti on of the nunicipal code and are you concl udi ng
that he had that right to a jury trial when he was
originally charged in departnent under the Nevada
Revi sed St at ut e.

COURT: Under the NRS of course he has a

right to a jury trial as long as it fit that
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description of the donestic battery under the federal
provision that | stated previously the ---

SHEETS: And then, that’s actually ny
foll ow up---

COURT: 18 U.S. C section 921(a)(33).

SHEETS: That actually was ny next
question. Just to see if you would clarify for ne
your Honor. In your analysis of 921(a)(33)(a), the
definition that says it is a violation of federal,
state or tribal law and then it goes on to |i st
of fense conduct. |Is your Honor concluding that the
word “is” requires a conviction under an actual
statue in the state or can it neet the definition of
acrime in the state?

COURT: | " m going to have a plain reading
of that. It says, “is a m sdeneanor under federal,
state or tribal. This is nmunicipal or |ocal and
doesn’t fall under that.

SHEETS: So, | think it’s fair to say that
you’'re concluding that it requires a conviction under
the federal, state or tribal does that sound right?

COURT: No, I'’msaying that it doesn't fit
the definition of 18 U S. C section 921 (a)(33)

m sdeneanor under federal, state or tribal. There is

no indication that it includes nunicipal or |ocal
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| aw.

SHEETS: Okay and the reason that | was
just trying to clarify is just because the position
t hat the underlying conviction for a nmunicipal code
woul d be a violation of state law. So, that’s why I
was trying to figure out if your Honor is concl uding
that it has to be charged or convicted under the
federal, state or tribal and if that’s where the
definition is within your purview That’'s the only,
I"’mjust trying to clarify it for the court.

COURT: Plain reading of the statute 18
U S.C., msdeneanor under federal, state or tribal.
This is municipal and certainly if they wanted
muni ci pal or |ocal, they would have put that in there
and that’s not included in there.

SHEETS: And the only other question | had
I's your Honor or the Court neking a determ nation as
to our rational basis argunent if it’s not subject to
strict scrutiny regarding the enactnment of the
muni ci pal ordi nance.

COURT: As i ndi cated under the anal ysis
with regard to equal protection that first off,
because it’s a petty charge it’s not a fundanent al
right. Under petty charges it is a fundanmental right.

Under serious offense to have a jury trial in that
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there is no suspect class included. As there is no

i ndication that they are treating H spanics different
t han whites or gender or any other inpermssible
suspect class there is no indication in that and |

al so don’t know or don’t believe that it isn't a
narrowmy tailored but I don't even get to that cause
| don’t find that it’s a suspect class or a petty

of fense fundanental right for a jury trial.

SHEETS: | guess that’s where our argunent
then --- So, your Honor is not applying strict
scrutiny and | understand that. So, | guess our other

argunent in our brief was whether or not the
enactnent of the ordinance was rationally related to
a legitimte governnental interest and | don’t know
if I heard your Honor make that analysis and that’s
what | was wonderi ng.

COURT: True enough and that wasn’'t
covered and yes, | certainly think that they are,
there is a rational relationship. They have, the city
has of course the need to protect the public, reduced
donestic batteries, victimprotection and this
certainly a conmpelling interest and certainly a
rational basis and quite frankly likely has strict
scrutiny standards that still be narrowy tailored to

serve that conpelling interest.
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SHEETS: Excel l ent, thank you, your Honor.
That’s just what | wanted to clarify so that we have
a cleaner record up top and we’re not guessing as to
what your Honor want ed.

COURT: And city.

REARDON:  Your Honor, since you’ ve already
made your ruling, we just request the Court again if
we could submt this certified court disposition from
Nort h Las Vegas about the Perkins case that the
defense had cited in their notion. Just for the fact
of making a clean record as it noves up as well.

SHEETS: My concern is | see this today. |
mean then |1’d ask for the ability to admt the actual
pl eadi ngs fromthe Perkins case. If we are going to
go with a conpletely clear record, | would sure |ike
to show t he governnents notion on the i ssue which I
think directly falls in line with our point and
what’ s good of the city is good for the gander.

Gover nnent wanted noved in that case to preclude the
Introduction to the nanme of the charge because their
position was the underlying the 921(a)(33)(a). If the
of fense that you’'re convicted of, no matter what, no
matter what the nane of the charge is. If the offense
you' re convi cted of the underlying conduct is defined

as the crimnal conduct listed in there and could be
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a violation of state law, then it neets the
definition. That’s what the ruling was. | nean if we
are going to start getting into certified records
after the fact then I think it opens the door for ne
to just start pouring all kinds of new docunents in.
They weren’t part of your Honor’s decision and |
don't think it would be a proper record for the upper
court to consider.

COURT: Go ahead counsel or.

REARDON: If I could be heard on that. |
mean certainly there has been at |least | think four
weeks since we had this argunent, and this was
brought to the Court’s attention. W haven't received
any docunents fromthe defense and certainly would
li ke to review nore docunents that, you know t hey
have for their position. W were just providing this
for the Court to conplete the record out for the oral
argunents that were made because there was sone
di scussi on at oral argunents about the actual
conplaint that was filed in Perkins and so, we were
just adding that for the record, for purposes of the
record your Honor

COURT: And | understand but certainly
I’msure that this is heading to higher court on

appeal and so, you can certainly in your notions and
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oppositions or your wits, can attach whatever the
docunents the higher courts would like to see, but
it’s not sonething |I’mconsidering today. It wasn’'t
provi ded i n advance and so, you can attach whatever
you want to any opposition or wits that nay be goi ng
to a higher court. So, with regard to this underlying
case this is all about defense do you want to stay

t hese pending wits? |Is that what’s antici pated or we
set this for trial.

REARDON: State is requesting since the
notion is denied that they set it for trial. That
wll be the city’ s position.

SHEETS: And our position is because it’s a
jurisdictional argunent and | can affirmto your
Honor we are filling a wit. That would conpel that
t he process be stayed the minute we file the wit
anyway. | don’t see the need in wasting the resources
to subpoena witnesses and to prepare a trial cal endar
when we know that’s what’ s goi ng to happen, and | was
going to ask your clerk if we can prepare the
transcripts. Ooviously, | can't file the wits
w t hout the transcripts because your decision is
very, very thorough and I’m going to need that.

COURT: The clerk wouldn’t do it. You have

to order it at the wi ndow the transcripts.
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SHEETS: | wouldn’t be in a position to
even file a wit in assuming it take thirty to forty-
five days. Then we get that and then we have to
produce the wit. So, ---

COURT: Wll we’ll try to ask it to be
expedi ted because |I'’m feeling sone other cases maybe
del ayed now until sone of this is dealt wth.
understand too that there is not on, let’s say on
t hese specific i ssues of Suprene Court case that’s
pendi ng. That’s ny understanding with regard to sone
of these ---

SHEETS: It’s a separate issue. | think the
issue in that is solely whether or not there is
jurisdiction at | east for nunicipal courts to have a
jury trial.

COURT: Yeah.

SHEETS: | think that’'s the only way that
it related to this.

COURT: Yeah.

REARDON:  Your Honor, the city does have a
case in the Nevada Suprenme Court the briefing has
al ready been cl osed out on that case.

COURT: Okay. Well, let’s go ahead and |I'm
going to continue this thirty days to see if there is

awit filed. So, we will set for status check for
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thirty days to see where we go from here. Counsel or
Is that ---

SHEETS: Yes, your Honor and we will order
the transcripts right away.

COURT: Okay and | et them know we going to
need to try and expedite transcripts or I think it’s
appropriate to expedite the transcripts. Counsel ors
can you approach on unrel at ed.

SHEETS: Yes, your Honor.

CLERK: Of the record.

(11:08: 15 - OFF THE RECOCRD)

(11:10:47 — ON THE RECORD)

CLERK: Back on the record. Judge you want
athirty-day date, is that correct?

COURT: Yes, a thirty-day date.

CLERK: Okay. Thirty-day date woul d be
February 24th, 10AM and no trial to be determ ned at
this point, right?

COURT: Correct.

CLERK: Okay, thank you. Okay, Judge, M.
Jones is ready on her case, page one.

(11:11: 18 — HEARI NG CONCLUDED)

* * *

I11
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CERTI FI CATE OF TRANSCRI BER
STATE OF NEVADA )
) sSs.

COUNTY OF CLARK )

I, HUMBERTO RODRI GUEZ, decl are as foll ows:
That | transcri bed the AUDI O FlI LE present ed.
| further declare that | amnot a relative or
enpl oyee of any party involved in said action, nor a
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ORDINANCE NO. 3632
(Amendment to Henderson Municipal Code Chapter 8.02)

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF HENDERSON,
NEVADA, TO AMEND HENDERSON MUNICIPAL CODE CHAPTER 8.02 -
VIOLATION OF STATE LAW, OF TITLE 8 - PUBLIC PEACE AND SAFETY

WHEREAS, in Andersen vs. Eighth Judicial District Court, 135 Nev. Adv. Op. 42 (2019) the
Nevada Supreme Court held that since a new statutory provision in NRS
202.360(1) affected another constitutional right, the legislature intended to
treat the offense of misdemeanor battery domestic violence under NRS
200.485(1)(a), as a “serious” offense, for the purpose of having the right to a
jury trial under the Sixth Amendment; and

WHEREAS, 18 U.S.C. § 921(a)(33)(A), as referenced in NRS 202.360(1), in turn defines
the term "misdemeanor crime of domestic violence" as an offense that is a
misdemeanor only under Federal, State, or Tribal law; and

WHEREAS, there will be anticipated legal challenges to the Municipal’s Court jurisdiction to
entertain and hold jury trials as a result of the recent Nevada Supreme Court
decision and there are current practical challenges of holding jury trials in the
Henderson Municipal Court, enacting a city ordinance is important to protect
the general health, safety, and welfare of the citizens of Henderson; and

WHEREAS, battery constituting domestic violence is a widespread offense and the City of
Henderson has a significant interest in protecting its citizens from this offense;
and

NOW, THEREFORE, the City Council of the City of Henderson, Nevada, does ordain:
SECTION 1. Henderson Municipal Code Chapter 8.02 is hereby amended as follows:

8.02 — [VIOLATION OF STATE LAW] CRIMES AGAINST PUBLIC PEACE
SECTION 2. Henderson Municipal Code Section 8.02.055 is hereby added to Chapter 8.02

as follows:
8.02.055 — Battery Constituting Domestic Violence
A. Any person who commits an offense of battery as defined in 8.02.050 against

or upon the person’s spouse or former spouse, any other person to whom the
erson is related by blood or marriage, any other person with whom the
person has had or is having a dating relationship, any other person with whom
the person has a child in common, the minor child of any of those persons, the
person's minor child or any other person who has been appointed the

custodian or legal guardian for the person’s minor child is quilty of a battery

constituting domestic violence.

|

The provisions of this section do not apply to:

L Siblings. except those siblings who are in a custodial or
%téar lanship relationship with each other; or

& usins, except those cousins who are in a custodial or
quardianship relationship with each other.
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Ordinance No. 3632 Page 2
Amendment to Henderson Municipal Code Chapter 8.02

C. As used in this section, “dating relationship” means frequent, intimate
associations primarily characterized by the expectation of affectional or
sexual involvement. The term does not include a casual_relationship or_an

ordinary_association between persons in a business or social context.
A person convicted of a battery constituting domestic violence:

©

For the first offense within 7 years, is guilty of a misdemeanor and
shall be sentenced to:

Imprisonment in the city jail or detention facility for not less than 2
days, but not more than 6 months, and

Perform not less than 48 hours, but not more than 120 hours, of
community service, and

a fine of not less than $200, but not more than $1,000., and

Participate in weekly counseling sessions of not less than 1 1/2
hours per week for not less than 6 months, but not more than 12
months, at his or her expense, in a program for the_treatment of
persons who commit domestic violence that has been certified
pursuant to NRS 439.258.

For the second offense within 7 years, is quilty of a misdemeanor and

shall be sentenced to

Imprisonment in the city jail or detention facility for not less than 10

aays, but not more than 6 months, and

Bk kB B =

N

=

Perform not less than 100 hours, but not more than 200 hours, of
community service, and

Pay a fine of not less than $500, but not more than $1,000, and
Participate in weekly counseling sessions of not less than 1 1/2
hours per week for 12 months, at his or her expense, in a ram
for the treatment of persons who commit domestic violence that has
been certitied pursuant to NR

S 439.258.

S

S

Im

A person arrested for a battery constituting domestic violence pursuant
to this section must not be admitted to bail sooner than 12 hours after
arrest.

SECTION 3. If any section, subsection, sentence, clause, phrase, provision or portion of
this Ordinance, or the application thereof to any person or circumstances, is
for any reason held to be invalid or unconstitutional by the decision of any
court of competent jurisdiction, such decision shall not affect the validity of the
remaining portions or provisions of this Ordinance or their applicability to
distinguishable situations or circumstances.

Editor’s Note: Pursuant to City Charter Section 2.090(3), language to be omitted is red and enclosed in
[brackets], and language proposed to be added is in blue ifalics and undertined.
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Ordinance No. 3632 Page 3
Amendment to Henderson Municipal Code Chapter 8.02

SECTION 4. All ordinances, or parts of ordinances, sections, subsections, phrases,
sentences, clauses or paragraphs contained in the Municipal Code of the City
of Henderson, Nevada, in conflict herewith are repealed and replaced as
appropriate.

SECTION 5. A copy of this Ordinance shall be filed with the office of the City Clerk, and
notice of such filing shall be published once by title in the Las Vegas
Review-Journal, a newspaper having general circulation in the City of
Henderson, at least ten (10) days prior to the adoption of said Ordinance, and
following approval shall be published by title (or in full if the Council by
majority vote so orders) together with the names of the Councilmen voting for
or against passage for at least one (1) publication before the Ordinance shall
become effective. This Ordinance is scheduled for publication on October 18,
2019, in the Las Vegas Review-Journal.

"

/"

"

N

/N

I

/I

I

/

I

"

I

1

Editor's Note: Pursuant to City Charter Section 2.090(3), language to be omitted is red and enclosed in
[brackets], and language proposed to be added is in blue italics and underlined.
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Amendment to Henderson Municipal Code Chapter 8.02

PASSED, ADOPTED, AND APPROVED THIS 15™ DAY,OF OCTOB

Debra March, Mayor
ATTEST:

Sabrina Mercadante, MMC, City Clerk

The above and foregoing Ordinance was first proposed and read in title to the City Council
on October 1, 2019, which was a Regular Meeting, and referred to a Committee of the
following Councilmen:

“COUNCIL AS A WHOLE"

Thereafter on October 15, 2019, said Committee reported favorably on the Ordinance and
forwarded it to the Regular Meeting with a do-pass recommendation. At the Regular
Meeting of the Henderson City Council held October 15, 2019, the Ordinance was read in
title and adopted by the following roll call vote:

Those voting aye:

Debra March, Mayor
Councilmembers:
Michelle Romero
John F. Marz

Dan H. Stewart

Those voting nay: None
Those abstaining: None
Those absent: Dan K. Shaw

Debra March, Mayor

i,

abnna Mercadante, MMC, City Clerk

Editor's Note: Pursuant to City Charter Section 2.090(3), language to be omitted is red and enclosed in
[brackets], and language proposed to be added is in blue italics and underiined.
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United States v. Perkins

United States District Court for the District of Nevada
December 6, 2012, Decided; December 6, 2012, Filed
Case No. 2:12-¢r-00354-.DG (CWH)

Reporter
2012 U.S. Dist. LEXIS 173258 *; 2012 WL 6089664

UNITED STATES OF AMERICA, Plaintiff, v. ISAIAH
ALJAVAR-MARTELL PERKINS, Defendant.

Subsequent History: Appeal dismissed by United
States v. Perkins, 2014 U.S. App. LEXIS 18711 (9th Cir.
Nev., Sept. 30, 2014)

Counsel: [*1] For Isaiah Aljavar-Martell Perkins,
Defendant: Scott M Holper, LEAD ATTORNEY, Naimi
and Dilbeck, Chtd., Las Vegas, Ne.

For USA, Plaintiff: Cristina D Silva, LEAD ATTORNEY,
Phillip N Smith, Jr, U.S. Attorneys Office, Las Vegas,
NV.

Judges: Lloyd D. George, United States District Judge.

Opinion by: Lloyd D. George

Opinion

ORDER

The defendant, Isaiah Perkins, is charged with two
counts of Prohibited Person in Possession of a Firearm,
in violation of 18 U.S.C. §§ 922(g)(9) and 924(e)(2).

violence being modified and to exclude evidence of the
defendant's ignorance of the law. The defendant
opposes the motion (#21). Having considered the record
and the arguments of the parties, the Court will grant the
motion.

Factual Background

On October 15, 2010, the defendant was charged with
battery domestic violence in a criminal complaint filed in
the North Las Vegas Municipal Court. The criminal
complaint alleged the victim was B.G., a person alleged
to have a specified domestic relationship with the
defendant. On March 3, 2011, the defendant was found
guilty, pursuant to his plea of nolo [*2] contendere, of
simple battery. The government proffers that it has
obtained a certified copy of the birth certificate of a child
common to the defendant and B.G., the victim identified
in the criminal complaint against the defendant, which
evidence would establish a domestic relationship
between the defendant and the victim for purposes of
establishing the battery was a misdemeanor crime of
domestic violence. The case was closed on February
15, 2012.

The federal grand jury returned the present indictment
on September 25, 2012. The first count charges that on
or about January 29, 2012, the defendant possessed a
Springfield .40 caliber handgun. The second count
charges that on or about July 11, 2012, the defendant
possessed a Ruger .40 caliber handgun.

On October 10, 2012, the defendant moved in the North
Las Vegas Municipal Court to withdraw his plea to
misdemeanor battery. The North Las Vegas Municipal
Court granted the motion on November 20, 2012, and
adjudicated the defendant guilty of disturbing the peace.

Analysis

Trial is scheduled for December 12, 2012. The
government moves in limine (#14) to exclude evidence
of the defendant's misdemeanor crime of domestic

The government seeks to exclude, as irrelevant,
evidence that the defendant requested and was granted
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a modification of his conviction for battery to disturbing
the peace, [*3] and evidence that the defendant did not
know he was prohibited from possessing a firearm.
"Evidence is relevant if: (a) it has any tendency to make
a fact more or less probable than it would be without the
evidence; and (b) the fact is of consequence in
determining the action." Fed. R. Evid. 401. Pursuant to
Rule 402, "[ilrrelevant evidence is not admissible."

The modification of defendant's battery conviction after
the dates on which he is alleged to have possessed
firearms is irrelevant, and thus inadmissible and
properly subject to exclusion. As pertinent to the present
motion, the material issue is the defendant's status at
the time he possessed the firearms. "The Supreme
Court has held that a prior conviction that is subject to
collateral attack on the ground of constitutional invalidity
may nevertheless serve as the predicate . . . conviction
for a charge of being a [prohibited person] in possession
of a firearm" United States v. Padilla, 387 F.3d 1087,
1090 (9th Cir. 2004) (citing Lewis v. United States, 445
U.S. 55, 65, 100 S. Ct. 915, 63 L. Ed. 2d 198 (1980)).
The Supreme Court stated, in Lewis, that "[t]he statutory
language is sweeping, and its plain meaning is that the
fact of a felony conviction imposes [*4]a firearm
disability until the conviction is vacated or the felon is
relieved of his disability by some affirmative action, such
as a qualifying pardon or a consent from the Secretary
of the Treasury." 445 U.S. at 60-61. 1 As summarized by
the Ninth Circuit, "a convicted felon [must] challenge the
validity of a prior conviction, or otherwise his [firearm]
disability, before obtaining a firearm.' Thus, the only
relevant circumstance for present purposes is [the
defendant's] status as a convicted felon at the time he
possessed a firearm. The state court's later order, nunc
pro tunc or not, has no effect on that status." Padilla
387 F.3d at 1091 (quoting Lewis, 445 U.S. at 67)
(emphasis original in Padilla). Likewise, the reduction of
a state felony conviction to a misdemeanor upon
completion of probation was not grounds to vacate a
felon in possession conviction because "on the date [the
defendant] was apprehended with a firearm, [he] was a
felon." This line of authority establishes that the fact of

1The relevant statutory language interpreted by the Supreme
Court in Lewis, prohibited possession of a firearm by any
person who "has been convicted by a court of the United
States or of a State . . . of a felony." 445 U.S. 60 (italics added,
ellipses original). The defendant is charged with prohibited
possession of a firearm by any person "who has been
convicled in any court of a misdemeanor crime of domestic
violence." 18 U.S.C. 922(g)(9) (italics added).

consequence is whether, on the dates on which the
defendant possessed a weapon, he had been convicted
of a misdemeanor crime of domestic violence. The
North Las Vegas Municipal Court's [*5] November 20,
2012, order granting the defendant's motion to withdraw
his prior plea, and adjuLdicating him guilty of disturbing
the peace, has no effect on that status.

In opposing the government's motion, the defendant
asserts that the evidence of the modification of his plea
to battery was withdrawn in November 2012 (after he
was indicted in the present matter) is relevant, but cites
no authority for his position, and he does not distinguish
the decisions of the Supreme Court and the Ninth
Circuit that are contrary to his position.

Accordingly, as the defendant's modification of his
conviction for a misdemeanor crime of battery occurred
after the dates on which he is alleged to have
possessed a firearm, such evidence is not relevant
[*6] and the court will grant the government's motion to
exclude any such evidence.

Similarly, the defendant's lack of knowledge that he was
prohibited from possessing a firearm is irrelevant and
thus inadmissible. "The general rule that ignorance of
the law or a mistake of law is no defense to criminal
prosecution is deeply rooted in the American legal
system.” Cheek v. United States, 498 U.S. 192, 199,
111 8. Ct 604, 112 L. Ed. 2d 617 (1991). As relevant to
the present matter, the Ninth Circuit has explained:

The mental-state requirement for 18 U.S.C. §
922(qg)(9) is "knowingly." See 18 U.S.C. § 924(a)(2).
This court already has held that the requirement of
knowledge in 18 U.S.C. § 924(a) refers only to
knowledge of possession: To obtain a conviction,
the government must prove that a defendant
"[knew] that he possessed the firearm."

United Siales v. Hancock, 231 F.3d 557, 561 (9th Cir.
2000) (quoting United States v. Miller, 105 F.3d 552,
555 (9th Cir.1997). Consistent with this explanation, the
Ninth Circuit has rejected the argument that due
process requires that actual knowledge of 718 U.S.C.
8922(g)(9) is an element of the statute. Id., at 562-63.
The appellate court has further rejected the argument
that a defendant's [*7] due process rights are violated
when convicted of violating §922(g)(9) despite a lack of
knowledge that the possession of firearms was illegal.
Id., at 563-64.

The defendant summarily asserts that his lack of
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knowledge that federal law prohibited his possession of
a firearm is relevant, and briefly states that prohibiting
him for asserting such a defense would violate due
process. The defendant does not, however, offer any
authority contrary to that set forth above. Accordingly,
.the Court will grant the government's motion and
‘exclude evidence of the defendant's ignorance of the
law.

THEREFORE, for good cause shown,

THE COURT ORDERS that the United States' Motion in
Limine to Exclude Evidence of the Defendant's
Conviction for a Misdemeanor Crime of Domestic
Violence Being Modified and Evidence of the
Defendant's Ignorance of the Law (#14) is GRANTED.

DATED this 6 day of December, 2012.
/s/ Lloyd D. George
Lioyd D. George

United States District Judge
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Synopsis

AN ACT relating to crimes; providing certain penalties for a battery that is committed by strangulation; increasing
the penalty for a battery which constitutes domestic violence if the battery is committed by strangulation; increasing
the penalty for a battery under other circumstances if the battery is committed by strangulation; and providing other
matters properly relating thereto. Legislative Counsel’s Digest: Section 3 of this bill revises provisions governing the
crime of battery to provide the same penalties for a battery which is committed by strangulation as are imposed for
a battery which results in substantial bodily harm. (NRS 200.481) Section 3 also defines the term “strangulation”
similarly to the manner in which the term is defined in a similar Minnesota law. (Minn. Stat. Section 609.2247(1)(c))
Sections 4 and 5 of this bill revise provisions governing the crime of battery which constitutes domestic violence to
impose a category C felony with a maximum fine of $ 15,000 upon any person who is convicted of a battery which
constitutes domestic violence if the battery is committed by strangulation. (NRS 200.485) Sections 1, 2, 6 and 7 of
this bill amend certain provisions regarding additional penalties, battery with the intent to commit sexual assault, the
reporting of certain crimes committed against a child and bail so that those provisions will apply in the same manner
to a battery which resulted in substantial bodily harm and a battery which was committed by strangulation. (NRS
193.166, 200.400, 202.876, 178.484)

Text

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS
FOLLOWS:

Section 1. NRS 193.166 is hereby amended to read as follows:
193.166
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term of not less than 2 years and a maximum term of not more than 15 years, and may be
further punished by a fine of not more than $ 10,000.

(f) If the battery is committed by a probationer, a prisoner who is in lawful custody or confinement or a
parolee, without the use of a deadly weapon, whether or not substantial bodily harm results —
AND WHETHER OR NOT THE BATTERY IS COMMITTED BY STRANGULATION, for a category
B felony by imprisonment in the state prison for a minimum term of not less than 1 year and a
maximum term of not more than 6 years.

(g) If the battery is committed by a probationer, a prisoner who is in lawful custody or confinement or a
parolee, with the use of a deadly weapon, and:

(1) No substantial bodily harm to the victim results, for a category B felony by imprisonment in the
state prison for a minimum term of not less than 2 years and a maximum term of not more than
10 years.

(2) Substantial bodily harm to the victim results — OR THE BATTERY IS COMMITTED BY
STRANGULATION, for a category B felony by imprisonment in the state prison for a minimum
term of not less than 2 years and a maximum term of not more than 15 years.

Sec. 4. NRS 200.485 is hereby amended to read as follows:
200.485

1. Unless a greater penalty is provided pursuant to SUBSECTION 2 OR NRS 200.481, a person convicted
of a battery which constitutes domestic violence pursuant to NRS 33.018:

(a) For the first offense within 7 years, is guilty of a misdemeanor and shall be sentenced to:

(1) Imprisonment in the city or county jail or detention facility for not less than 2 days, but not more
than 6 months; and

(2) Perform not less than 48 hours, but not more than 120 hours, of community service. The person
shall be further punished by a fine of not less than $ 200, but not more than $ 1,000. A term of
imprisonment imposed pursuant to this paragraph may be served intermittently at the
discretion of the judge or justice of the peace, except that each period of confinement must be
not less than 4 consecutive hours and must occur at a time when the person is not required to
be at his place of employment or on a weekend.

(b) For the second offense within 7 years, is guilty of a misdemeanor and shall be sentenced to:

(1) Imprisonment in the city or county jail or detention facility for not less than 10 days, but not more
than 6 months; and

(2) Perform not less than 100 hours, but not more than 200 hours, of community service. The
person shall be further punished by a fine of not less than $ 500, but not more than $ 1,000.

(c) For the third and any subsequent offense within 7 years, is guilty of a category C felony and shall be
punished as provided in NRS 193.130.

2. UNLESS A GREATER PENALTY IS PROVIDED PURSUANT TO NRS 200.481, A PERSON
CONVICTED OF A BATTERY WHICH CONSTITUTES DOMESTIC VIOLENCE PURSUANT TO NRS
33.018, IF THE BATTERY IS COMMITTED BY STRANGULATION AS DESCRIBED IN NRS 200.481,
IS GUILTY OF A CATEGORY C FELONY AND SHALL BE PUNISHED AS PROVIDED IN NRS
193.130 AND BY A FINE OF NOT MORE THAN $ 15,000.

3. In addition to any other penalty, if a person is convicted of a battery which constitutes domestic violence
pursuant to NRS 33.018, the court shall:

(a) Except as otherwise provided in this subsection, for the first offense within 7 years, require him to
participate in weekly counseling sessions of not less than 1 1/2 hours per week for not less than 6
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months, but not more than 12 months, at his expense, in a program for the treatment of persons
who commit domestic violence that has been certified pursuant to NRS 228.470.

(b) Except as otherwise provided in this subsection, for the second offense within 7 years, require him
to participate in weekly counseling sessions of not less than 1 1/2 hours per week for 12 months,
at his expense, in a program for the treatment of persons who commit domestic violence that has
been certified pursuant to NRS 228.470. If the person resides more than 70 miles from the nearest
location at which counseling services are available, the court may allow the person to participate in
counseling sessions in a program for the treatment of persons who commit domestic violence that
has been certified pursuant to NRS 228.470 every other week for the humber of months required
pursuant to paragraph (a) or (b) so long as the number of hours of counseling is not less than 6
hours per month. If the person resides in this State but the nearest location at which counseling
services are available is in another state, the court may allow the person to participate in
counseling in the other state in a program for the treatment of persons who commit domestic
violence that has been certified pursuant to NRS 228.470.

3. 4. An offense that occurred within 7 years immediately preceding the date of the principal offense or
after the principal offense constitutes a prior offense for the purposes of this section when evidenced
by a conviction, without regard to the sequence of the offenses and convictions. The facts concerning a
prior offense must be alleged in the complaint, indictment or information, must not be read to the jury or
proved at trial but must be proved at the time of sentencing and, if the principal offense is alleged to be
a felony, must also be shown at the preliminary examination or presented to the grand jury.

4. 5. In addition to any other fine or penalty, the court shall order such a person to pay an administrative
assessment of $ 35. Any money so collected must be paid by the clerk of the court to the State
Controller on or before the fifth day of each month for the preceding month for credit to the Account for
Programs Related to Domestic Violence established pursuant to NRS 228.460.

5. 6. In addition to any other penalty, the court may require such a person to participate, at his expense, in
a program of treatment for the abuse of alcohol or drugs that has been certified by the Health Division
of the Department of Health and Human Services.

o

7. If it appears from information presented to the court that a child under the age of 18 years may need
counseling as a result of the commission of a battery which constitutes domestic violence pursuant to
NRS 33.018, the court may refer the child to an agency which provides child welfare services. If the
court refers a child to an agency which provides child welfare services, the court shall require the
person convicted of a battery which constitutes domestic violence pursuant to NRS 33.018 to
reimburse the agency for the costs of any services provided, to the extent of his ability to pay.

7. 8. If a person is charged with committing a battery which constitutes domestic violence pursuant to NRS
33.018, a prosecuting attorney shall not dismiss such a charge in exchange for a plea of guilty, guilty
but mentally ill or nolo contendere to a lesser charge or for any other reason unless he knows, or it is
obvious, that the charge is not supported by probable cause or cannot be proved at the time of trial. A
court shall not grant probation to and, except as otherwise provided in NRS 4.373 and 5.055, a court
shall not suspend the sentence of such a person.

8. 9. As used in this section:
(a) “Agency which provides child welfare services” has the meaning ascribed to it in NRS 432B.030.
(b) “Battery” has the meaning ascribed to it in paragraph (a) of subsection 1 of NRS 200.481.

(c) “Offense” includes a battery which constitutes domestic violence pursuant to NRS 33.018 or a
violation of the law of any other jurisdiction that prohibits the same or similar conduct.

Sec. 5. NRS 200.485 is hereby amended to read as follows:
200.485
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1. Unless a greater penalty is provided pursuant to SUBSECTION 2 OR NRS 200.481, a person convicted
of a battery which constitutes domestic violence pursuant to NRS 33.018:

(a) For the first offense within 7 years, is guilty of a misdemeanor and shall be sentenced to:

(1) Imprisonment in the city or county jail or detention facility for not less than 2 days, but not more
than 6 months; and

(2) Perform not less than 48 hours, but not more than 120 hours, of community service. The person
shall be further punished by a fine of not less than $ 200, but not more than $ 1,000. A term of
imprisonment imposed pursuant to this paragraph may be served intermittently at the
discretion of the judge or justice of the peace, except that each period of confinement must be
not less than 4 consecutive hours and must occur at a time when the person is not required to
be at his place of employment or on a weekend.

(b) For the second offense within 7 years, is guilty of a misdemeanor and shall be sentenced to:

(1) Imprisonment in the city or county jail or detention facility for not less than 10 days, but not more
than 6 months; and

(2) Perform not less than 100 hours, but not more than 200 hours, of community service. The
person shall be further punished by a fine of not less than $ 500, but not more than $ 1,000.

(c) For the third and any subsequent offense within 7 years, is guilty of a category C felony and shall be
punished as provided in NRS 193.130.

2. UNLESS A GREATER PENALTY IS PROVIDED PURSUANT TO NRS 200.481, A PERSON
CONVICTED OF A BATTERY WHICH CONSTITUTES DOMESTIC VIOLENCE PURSUANT TO NRS
33.018, IF THE BATTERY IS COMMITTED BY STRANGULATION AS DESCRIBED IN NRS 200.481,
IS GUILTY OF A CATEGORY C FELONY AND SHALL BE PUNISHED AS PROVIDED IN NRS
193.130 AND BY A FINE OF NOT MORE THAN $ 15,000.

3. In addition to any other penalty, if a person is convicted of a battery which constitutes domestic violence
pursuant to NRS 33.018, the court shall:

(a) For the first offense within 7 years, require him to participate in weekly counseling sessions of not
less than 1 1/2 hours per week for not less than 6 months, but not more than 12 months, at his
expense, in a program for the treatment of persons who commit domestic violence that has been
certified pursuant to NRS 228.470.

(b) For the second offense within 7 years, require him to participate in weekly counseling sessions of
not less than 1 1/2 hours per week for 12 months, at his expense, in a program for the treatment of
persons who commit domestic violence that has been certified pursuant to NRS 228.470. If the
person resides in this State but the nearest location at which counseling services are available is in
another state, the court may allow the person to participate in counseling in the other state in a
program for the treatment of persons who commit domestic violence that has been certified
pursuant to NRS 228.470.

3. 4. An offense that occurred within 7 years immediately preceding the date of the principal offense or
after the principal offense constitutes a prior offense for the purposes of this section when evidenced
by a conviction, without regard to the sequence of the offenses and convictions. The facts concerning a
prior offense must be alleged in the complaint, indictment or information, must not be read to the jury or
proved at trial but must be proved at the time of sentencing and, if the principal offense is alleged to be
a felony, must also be shown at the preliminary examination or presented to the grand jury.

4. 5. In addition to any other fine or penalty, the court shall order such a person to pay an administrative
assessment of $ 35. Any money so collected must be paid by the clerk of the court to the State
Controller on or before the fifth day of each month for the preceding month for credit to the Account for
Programs Related to Domestic Violence established pursuant to NRS 228.460.
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. 6. In addition to any other penalty, the court may require such a person to participate, at his expense, in
a program of treatment for the abuse of alcohol or drugs that has been certified by the Health Division
of the Department of Health and Human Services.

. 7. If it appears from information presented to the court that a child under the age of 18 years may need
counseling as a result of the commission of a battery which constitutes domestic violence pursuant to
NRS 33.018, the court may refer the child to an agency which provides child welfare services. If the
court refers a child to an agency which provides child welfare services, the court shall require the
person convicted of a battery which constitutes domestic violence pursuant to NRS 33.018 to
reimburse the agency for the costs of any services provided, to the extent of his ability to pay.

. 8. If a person is charged with committing a battery which constitutes domestic violence pursuant to NRS
33.018, a prosecuting attorney shall not dismiss such a charge in exchange for a plea of guilty, guilty
but mentally ill or nolo contendere to a lesser charge or for any other reason unless he knows, or it is
obvious, that the charge is not supported by probable cause or cannot be proved at the time of trial. A
court shall not grant probation to and, except as otherwise provided in NRS 4.373 and 5.055, a court
shall not suspend the sentence of such a person.

. 9. As used in this section:
(a) “Agency which provides child welfare services” has the meaning ascribed to it in NRS 432B.030.
(b) “Battery” has the meaning ascribed to it in paragraph (a) of subsection 1 of NRS 200.481.

(c) “Offense” includes a battery which constitutes domestic violence pursuant to NRS 33.018 or a
violation of the law of any other jurisdiction that prohibits the same or similar conduct.

Sec. 6. NRS 202.876 is hereby amended to read as follows:
202.876

o O~ W N P

~

“Violent or sexual offense” means any act that, if prosecuted in this State, would constitute any of the
following offenses:

. Murder or voluntary manslaughter pursuant to NRS 200.010 to 200.260, inclusive.

. Mayhem pursuant to NRS 200.280.
. Kidnapping pursuant to NRS 200.310 to 200.340, inclusive.

. Sexual assault pursuant to NRS 200.366.
. Robbery pursuant to NRS 200.380.

. Administering poison or another noxious or destructive substance or liquid with intent to cause death
pursuant to NRS 200.390.

. Battery with intent to commit a crime pursuant to NRS 200.400.

. Administering a drug or controlled substance to another person with the intent to enable or assist the
commission of a felony or crime of violence pursuant to NRS 200.405 or 200.408.

. False imprisonment pursuant to NRS 200.460 - if the false imprisonment involves the use or threatened

use of force or violence against the victim or the use or threatened use of a firearm or a deadly
weapon.

10. Assault with a deadly weapon pursuant to NRS 200.471.

11. Battery which is committed with the use of a deadly weapon or which results in substantial bodily harm

pursuant—te— AS DESCRIBED IN NRS 200.481 OR BATTERY WHICH IS COMMITTED BY
STRANGULATION AS DESCRIBED IN NRS 200.481 — OR 200.485.

12. An offense involving pornography and a minor pursuant to NRS 200.710 or 200.720.
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Digest

Legislative Counsel’s Digest:

Existing law requires the Attorney General to appoint a Committee on Domestic Violence and requires the
Committee to adopt regulations to certify programs for the treatment of persons who commit domestic violence.
(NRS 228.470) Existing law also creates the Nevada Council for the Prevention of Domestic Violence, and charges
the Council with, among other duties, increasing awareness of certain issues relating to domestic violence. (NRS
228.480, 228.490) Section 29 of this bill abolishes the Nevada Council for the Prevention of Domestic Violence, and
sections 1, 5 and 6 of this bill transfer the duties of the Council and any subcommittees of the Council to the
Committee on Domestic Violence. Sections 5 and 22.5 of this bill transfer the requirement to adopt regulations
relating to programs for treatment of persons who commit domestic violence from the Committee on Domestic
Violence to the Division of Public and Behavioral Health of the Department of Health and Human Services. Sections
1-4, 9, 10 and 13 of this bill make conforming changes.

Section 5 also revises the composition of the Committee on Domestic Violence to authorize the Attorney General to
appoint additional members to the Committee. Further, section 5 establishes 2-year terms for each member
appointed to the Committee on Domestic Violence and provides that a member may be reappointed for additional
terms.

Existing law authorizes the Attorney General to organize or sponsor multidisciplinary teams to review the death of a
victim of a crime that constitutes domestic violence under certain circumstances. Section 7 of this bill transfers the
duties of these multidisciplinary teams to the Committee on Domestic Violence. Sections 8, 11, 12 and 19-23 of this
bill make conforming changes to reflect the transfer of these duties to the Committee.

Existing law authorizes the Attorney General to issue a fictitious address to a victim, or the parent or guardian of a
victim, of domestic violence, human trafficking, sexual assault or stalking who applies for the issuance of a fictitious
address. (NRS 217.462-217.471) Sections 14-18 of this bill transfer the authority over this application process to
the Division of Child and Family Services of the Department of Health and Human Services.
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Synopsis

AN ACT relating to the Office of the Attorney General; transferring authority over the application for a fictitious
address from the Attorney General to the Division of Child and Family Services of the Department of Health and
Human Services; revising the duties of the Committee on Domestic Violence; revising provisions relating to the
appointment of members to the Committee on Domestic Violence; transferring the requirement to adopt regulations
relating to programs for the treatment of persons who commit domestic violence from the Committee to the Division
of Public and Behavioral Health of the Department of Health and Human Services; abolishing the Nevada Council
for the Prevention of Domestic Violence and transferring certain duties of the Council to the Committee on Domestic
Violence; and providing other matters properly relating thereto.

Text

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS
FOLLOWS:

Section 1. NRS 228.205 is hereby amended to read as follows:
228.205

1. There is hereby created in the Office of the Attorney General the Victim Information Notification Everyday
System, which consists of a toll-free telephone number and an Internet website through which victims
of crime and members of the public may register to receive automated information and notification
concerning changes in the custody status of an offender.

2. The Atlornoy-Seoneral-chall:

V|oIence erea%eekbyappomted pursuant to NRS 228:480228.470 teshall serve as the Governance
Committee for the System.;-and

3. The Governance Committee may adopt policies, protocols and regulations for the operation and
oversight of the System.

4. The Attorney General may apply for and accept gifts, grants and donations for use in carrying out the
provisions of this section.

5. To the extent of available funding, each sheriff and chief of police, the Department of Corrections, the
Department of Public Safety and the State Board of Parole Commissioners shall cooperate with the
Attorney General to establish and maintain the System.

6. The failure of the System to notify a victim of a crime of a change in the custody status of an offender
does not establish a basis for any cause of action by the victim or any other party against the State, its
political subdivisions, or the agencies, boards, commissions, departments, officers or employees of the
State or its political subdivisions.

7. As used in this section:

(a) “Custody status” means the transfer of the custody of an offender or the release or escape from
custody of an offender.

(b) “Offender” means a person convicted of a crime and sentenced to imprisonment in a county jail or in
the state prison.
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(v) The State Board of Osteopathic Medicine.
(w) The Board of Massage Therapists and its Executive Director.

(x) The Board of Examiners for Social Workers.

(y) A-multidiseiplinary-team-to-reviewThe Committee on Domestic Violence appointed pursuant to NRS
228.470 when, pursuant to NRS 228.495, the Committee is reviewing the death of the victim of a

crime that constitutes domestic violence-erganized-or-sponsered-by-the-Atterney-General pursuant
to NRS 228.495.33.018.

8. Agencies of criminal justice in this State which receive information from sources outside this State
concerning transactions involving criminal justice which occur outside Nevada shall treat the
information as confidentially as is required by the provisions of this chapter.

Sec. 13. NRS 200.485 is hereby amended to read as follows:
200.485

1. Unless a greater penalty is provided pursuant to subsection 2 or NRS 200.481, a person convicted of a
battery which constitutes domestic violence pursuant to NRS 33.018:

(a) For the first offense within 7 years, is guilty of a misdemeanor and shall be sentenced to:

(1) Imprisonment in the city or county jail or detention facility for not less than 2 days, but not more
than 6 months; and

(2) Perform not less than 48 hours, but not more than 120 hours, of community service.

The person shall be further punished by a fine of not less than $200, but not more than $1,000.
A term of imprisonment imposed pursuant to this paragraph may be served intermittently at the
discretion of the judge or justice of the peace, except that each period of confinement must be
not less than 4 consecutive hours and must occur at a time when the person is not required to
be at his or her place of employment or on a weekend.

(b) For the second offense within 7 years, is guilty of a misdemeanor and shall be sentenced to:

(1) Imprisonment in the city or county jail or detention facility for not less than 10 days, but not more
than 6 months; and

(2) Perform not less than 100 hours, but not more than 200 hours, of community service.
The person shall be further punished by a fine of not less than $500, but not more than $1,000.

(c) For the third and any subsequent offense within 7 years, is guilty of a category C felony and shall be
punished as provided in NRS 193.130.

2. Unless a greater penalty is provided pursuant to NRS 200.481, a person convicted of a battery which
constitutes domestic violence pursuant to NRS 33.018, if the battery is committed by strangulation as
described in NRS 200.481, is guilty of a category C felony and shall be punished as provided in NRS
193.130 and by a fine of not more than $15,000.

3. In addition to any other penalty, if a person is convicted of a battery which constitutes domestic violence
pursuant to NRS 33.018, the court shall:

(a) For the first offense within 7 years, require the person to participate in weekly counseling sessions
of not less than 1 1/2 hours per week for not less than 6 months, but not more than 12 months, at
his or her expense, in a program for the treatment of persons who commit domestic violence that
has been certified pursuant to NRS-228-470-section 22.5 of this act.

(b) For the second offense within 7 years, require the person to participate in weekly counseling
sessions of not less than 1 1/2 hours per week for 12 months, at his or her expense, in a program
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for the treatment of persons who commit domestic violence that has been certified pursuant to
NRS-228.470.section 22.5 of this act.

If the person resides in this State but the nearest location at which counseling services are
available is in another state, the court may allow the person to participate in counseling in the other
state in a program for the treatment of persons who commit domestic violence that has been
certified pursuant to NRS-228-470-section 22.5 of this act.

4. An offense that occurred within 7 years immediately preceding the date of the principal offense or after
the principal offense constitutes a prior offense for the purposes of this section when evidenced by a
conviction, without regard to the sequence of the offenses and convictions. The facts concerning a
prior offense must be alleged in the complaint, indictment or information, must not be read to the jury or
proved at trial but must be proved at the time of sentencing and, if the principal offense is alleged to be
a felony, must also be shown at the preliminary examination or presented to the grand jury.

5. In addition to any other fine or penalty, the court shall order such a person to pay an administrative
assessment of $35. Any money so collected must be paid by the clerk of the court to the State
Controller on or before the fifth day of each month for the preceding month for credit to the Account for
Programs Related to Domestic Violence established pursuant to NRS 228.460.

6. In addition to any other penalty, the court may require such a person to participate, at his or her expense,
in a program of treatment for the abuse of alcohol or drugs that has been certified by the Division of
Public and Behavioral Health of the Department of Health and Human Services.

7. If it appears from information presented to the court that a child under the age of 18 years may need
counseling as a result of the commission of a battery which constitutes domestic violence pursuant to
NRS 33.018, the court may refer the child to an agency which provides child welfare services. If the
court refers a child to an agency which provides child welfare services, the court shall require the
person convicted of a battery which constitutes domestic violence pursuant to NRS 33.018 to
reimburse the agency for the costs of any services provided, to the extent of the convicted person’s
ability to pay.

8. If a person is charged with committing a battery which constitutes domestic violence pursuant to NRS
33.018, a prosecuting attorney shall not dismiss such a charge in exchange for a plea of guilty, guilty
but mentally ill or nolo contendere to a lesser charge or for any other reason unless the prosecuting
attorney knows, or it is obvious, that the charge is not supported by probable cause or cannot be
proved at the time of trial. A court shall not grant probation to and, except as otherwise provided in
NRS 4.373 and 5.055, a court shall not suspend the sentence of such a person.

9. As used in this section:
(a) “Agency which provides child welfare services” has the meaning ascribed to it in NRS 432B.030.
(b) “Battery” has the meaning ascribed to it in paragraph (a) of subsection 1 of NRS 200.481.

(c) “Offense” includes a battery which constitutes domestic violence pursuant to NRS 33.018 or a
violation of the law of any other jurisdiction that prohibits the same or similar conduct.

Sec. 14. NRS 217.462 is hereby amended to read as follows:
217.462

1. An adult person, a parent or guardian acting on behalf of a child, or a guardian acting on behalf of an
incompetent person may apply to the Atterney-GeneralDivision to have a fictitious address designated
by the Atterney-GeneralDivision serve as the address of the adult, child or incompetent person.

2. An application for the issuance of a fictitious address must include:

(a) Specific evidence showing that the adult, child or incompetent person has been a victim of domestic
violence, human trafficking, sexual assault or stalking before the filing of the application;
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Legislative Counsel’s Digest:

Existing law sets forth certain unlawful acts that constitute domestic violence when committed against certain
persons. (NRS 33.018) Section 1 of this bill revises the unlawful acts that constitute domestic violence to include
coercion, burglary, home invasion and pandering. Section 1 also provides that such acts if committed by siblings
against each other, unless those siblings are in a custodial or guardianship relationship, or such acts if committed
by cousins against each other, unless those cousins are in a custodial or guardianship relationship, do not
constitute domestic violence. Section 1.5 of this bill makes a conforming change.

Existing law requires a peace officer, under certain circumstances, to arrest a person when the officer has probable
cause to believe that the person has committed a battery upon: (1) a spouse; (2) a former spouse; (3) a person to
whom he or she is related by blood or marriage; (4) a person with whom he or she is or was actually residing; (5) a
person to whom he or she is in a dating relationship; (6) a person with whom he or she has a child; (7) the minor
child of any such person; or (8) his or her minor child. (NRS 171.137) Section 1.5 additionally requires a peace
officer to make such an arrest if the person committed such a battery upon the custodian or guardian of the
person’s minor child. Section 1.5 also removes the requirement that the officer make such an arrest for a battery
committed upon a person with whom he or she is or was actually residing.

Section 1.1 of this bill authorizes a peace officer, under certain circumstances, to arrest a person when the officer
has probable cause to believe that the person has committed a battery within the preceding 24 hours upon: (1) a
person with whom he or she is actually residing; (2) a sibling, if the person is not the custodian or guardian of the
sibling; or (3) a cousin, if the person is not the custodian or guardian of the cousin. Sections 1.1 and 1.5 also
provide that liability cannot be imposed against a peace officer or his or her employer for a determination made in
good faith not to arrest a person suspected of committing such a battery or a battery which constitutes domestic
violence, as applicable. Section 1.3 makes a conforming change.

Existing law authorizes a court to order the videotaping of a deposition under certain circumstances. (NRS 174.227)
Existing law also authorizes, under certain circumstances, the use of such a videotaped deposition instead of the
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deponent’s testimony at trial. (NRS 174.228) Section 2 of this bill authorizes the court to order the videotaping of a
deposition of a victim of facilitating sex trafficking. Section 3 of this bill makes a conforming change to allow such a
videotaped deposition to be used instead of the deponent’s testimony at trial. When a person is convicted of a
battery which constitutes domestic violence, existing law requires the court to order the person to pay an
administrative assessment of $35 to be deposited in the Account for Programs Related to Domestic Violence. (NRS
200.485) Section 3.5 of this bill requires the court to order a $35 fee to be paid and deposited into the Account for
Programs Related to Domestic Violence if a person is convicted of certain unlawful acts which constitute domestic
violence. Section 3.5 requires the court to enter a finding of fact that a person has committed an act which
constitutes domestic violence in such a person’s judgment of conviction. Section 3.5 also requires the court to order
such a person to attend such counseling sessions relating to the treatment of persons who commit domestic
violence under certain circumstances. Section 40 of this bill requires such fees to be deposited with the State
Controller for credit to the Account.

Under existing law, a person convicted of a battery which constitutes domestic violence, for the first offense, is
guilty of a misdemeanor and shall be punished by: (1) imprisonment in a city or county jail or detention center for
not less than 2 days, but not more than 6 months; (2) community service; and (3) a fine of not less than $200 and
not more than $1,000. Existing law authorizes a court to impose the term of imprisonment intermittently, except that
each period of confinement cannot last less than 4 consecutive hours and cannot be served when the person is
required to be at his or her place of employment. (NRS 200.485) Section 15 of this bill requires the court to impose
intermittent confinement of not less than 12 consecutive hours for the first offense of such an act.

Additionally, under existing law, a person convicted for his or her second offense of a battery which constitutes
domestic violence is guilty of a misdemeanor and is required to be imprisoned in a city or county jail or detention
facility for not less than 10 days and not more than 6 months and pay a fine of not less than $500 or more than
$1,000. (NRS 200.485) Section 15 increases the minimum term of imprisonment to 20 days.

Under existing law, a person convicted for his or her third or any subsequent offense of a battery which constitutes
domestic violence is guilty of a category C felony. (NRS 200.485) Section 15 increases the penalty for such an act
to a category B felony.

Existing law provides that any person who has previously been convicted of a battery which constitutes domestic
violence that is punishable as a felony or a conviction for a similar felony of another state and who commits a
battery that constitutes domestic violence is guilty of a category B felony. (NRS 200.485) Section 15 instead
provides that a person who has previously been convicted of any felony that constitutes domestic violence or a
similar offense in another state and who commits a battery which constitutes domestic violence is guilty of a
category B felony.

Section 15 also provides a penalty for a battery which constitutes domestic violence where the act was committed
against a victim who was pregnant at the time of such a battery. Under section 15, a person who commits such a
battery: (1) for the first offense is guilty of a gross misdemeanor; and (2) for the second or any subsequent offense
is guilty of a category B felony and authorizes the court to impose a minimum fine of not less than $1,000 and not
more than $5,000.

Section 15 also provides that if a person is convicted of a battery which constitutes domestic violence, where such a
battery causes substantial bodily harm to the victim, the person: (1) is guilty of a category B felony; and (2) the court
is authorized to impose a fine of $1,000 to $15,000.

Existing law provides that a person is guilty of: (1) a category D felony if the person commits an assault upon an
officer; and (2) a category B felony if the person commits an assault upon an officer with the use of a deadly
weapon or the present ability to use a deadly weapon. (NRS 200.471) Existing law also provides that a person is
guilty of: (1) a category B felony if the person commits a battery upon an officer which causes substantial bodily
harm or is committed by strangulation; and (2) a gross misdemeanor if the person commits a battery upon an officer
and the person knew or should have known that the victim was an officer. (NRS 200.481) Sections 14 and 14.5 of
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this bill revise the definition of “officer” for such purposes to include a prosecuting attorney of an agency or political
subdivision of the United States or of this State.

Existing law provides that a person who, without lawful authority, willfully or maliciously engages in conduct that
would cause a reasonable person to feel terrorized, frightened, intimidated, harassed or fearful for the immediate
safety of a family or household member, and the conduct actually causes the victim to feel such emotions, is guilty
of the crime of stalking. Existing law makes such a crime punishable as a misdemeanor for the first offense, and as
a gross misdemeanor for any subsequent offense. (NRS 200.575) Section 17 of this hill revises the definition of
stalking to: (1) provide that the course of conduct must be directed at the victim; and (2) clarify that the conduct
would cause the victim to be fearful for his or her immediate safety. Section 17 also increases the penalty for a third
or any subsequent offense of stalking to a category C felony and authorizes a court to impose a fine of not more
than $5,000. Section 17 also provides that if the crime of stalking is committed against a victim who is under the
age of 16 and the person is 5 or more years older than the victim: (1) for the first offense, the person is guilty of a
gross misdemeanor; (2) for the second offense, the person is guilty of a category C felony and may be further
punished by a fine of not more than $5,000; and (3) for a third or any subsequent offense, the person is guilty of a
category B felony and may be further punished by a fine of not more than $5,000.

Existing law authorizes a court to impose an additional fine of $500,000 on certain persons who are convicted of
sex trafficking or living from earnings of a prostitute. (NRS 201.352) Section 21 of this bill similarly authorizes a
court to impose an additional fine of $500,000 on a person convicted of facilitating sex trafficking.

Existing law provides for the compensation of certain victims of crime. (NRS 217.010-217.270) Section 38 and 39 of
this bill expand the definition of “victim” to include victims of the crime of facilitating sex trafficking so that such
persons may be compensated under certain circumstances.

Existing law requires the Attorney General to appoint a Committee on Domestic Violence whose duties include,
among other things: (1) increasing awareness of domestic violence within the State; and (2) reviewing certain
programs related to the treatment of persons who commit domestic violence and making recommendations
concerning those programs to the Division of Public and Behavioral Health of the Department of Health and Human
Services.

Existing law also requires a quorum of six members of the Committee for voting purposes. (NRS 228.470) Section
41 of this bill: (1) authorizes the Attorney General to appoint a subcommittee to carry out the Committee’s duty to
review and make recommendations concerning such treatment programs; (2) requires a quorum of six members for
all purposes; and (3) authorizes the Committee to adopt regulations necessary to carry out its duties.

Under existing law, the duties of the Office of Advocate for Missing or Exploited Children of the Office of the
Attorney General include investigating and prosecuting any alleged crime involving the exploitation of children.
(NRS 432.157) Section 42 of this bill expands the Office’s duties to include investigating and prosecuting the crime
of facilitating sex trafficking involving children.

Synopsis

AN ACT relating to criminal justice; revising the definition of domestic violence; increasing certain penalties relating
to a battery which constitutes domestic violence; revising provisions relating to the procedure for arresting a person
suspected of committing a battery which constitutes domestic violence; enacting provisions relating to the
procedure for arresting a person suspected of committing a battery against certain persons; imposing a fee on
certain unlawful acts that constitute domestic violence; requiring such fees to be deposited into the Account for
Programs Related to Domestic Violence; revising the definition of stalking; increasing certain penalties related to
stalking; revising provisions relating to the crime of facilitating sex trafficking; revising provisions relating to the
crime of assault; revising provisions relating to the crime of battery; revising provisions relating to the Committee on
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Domestic Violence; revising provisions relating to the Office of Advocate for Missing or Exploited Children; providing
penalties; and providing other matters properly relating thereto.

Text

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS
FOLLOWS:

Section 1. NRS 33.018 is hereby amended to read as follows:
33.018

1. Domestic violence occurs when a person commits one of the following acts against or upon the person’s
spouse or former spouse, any other person to whom the person is related by blood or marriage, any
other person with whom the person has had or is having a dating relationship, any other person with
whom the person has a child in common, the minor child of any of those persons, the person’s minor
child or any other person who has been appointed the custodian or legal guardian for the person’s
minor child:

(a) A battery.

(b) An assault.

(€)

perform.Coercion pursuant to NRS 207.190.
(d) A sexual assault.

(e) A knowing, purposeful or reckless course of conduct intended to harass the other person. Such
conduct may include, but is not limited to:

(1) Stalking.

(2) Arson.

(3) Trespassing.

(4) Larceny.

(5) Destruction of private property.

(6) Carrying a concealed weapon without a permit.
(7) Injuring or killing an animal.

(8) Burglary.

(9) An invasion of the home.

(f) A false imprisonment.

()RS

2. The provisions of this section do not apply to:

(a) Siblings, except those siblings who are in a custodial or guardianship relationship with each other;
or

(b) Cousins, except those cousins who are in a custodial or guardianship relationship with each other.
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in the state prison for a minimum term of not less than 1 year and a maximum term of not more
than 6 years.

(g9) If the battery is committed by a probationer, a prisoner who is in lawful custody or confinement or a
parolee, with the use of a deadly weapon, and:

(1) No substantial bodily harm to the victim results, for a category B felony by imprisonment in the
state prison for a minimum term of not less than 2 years and a maximum term of not more than
10 years.

(2) Substantial bodily harm to the victim results or the battery is committed by strangulation, for a
category B felony by imprisonment in the state prison for a minimum term of not less than 2
years and a maximum term of not more than 15 years.

Sec. 15. NRS 200.485 is hereby amended to read as follows:
200.485

1. Unless a greater penalty is provided pursuant to subsectionsubsections 2 er-3to 5, inclusive, or NRS
200.481, a person convicted of a battery which constitutes domestic violence pursuant to NRS 33.018:

(a) For the first offense within 7 years, is guilty of a misdemeanor and shall be sentenced to:

(1) Imprisonment in the city or county jail or detention facility for not less than 2 days, but not more
than 6 months; and

(2) Perform not less than 48 hours, but not more than 120 hours, of community service.

The person shall be further punished by a fine of not less than $200, but not more than $1,000.
A term of imprisonment imposed pursuant to this paragraph may be served intermittently at the
discretion of the judge or justice of the peace, except that each period of confinement must be
not less than 412 consecutive hours and must occur at a time when the person is not required
to be at his or her place of employment or on a weekend.

(b) For the second offense within 7 years, is guilty of a misdemeanor and shall be sentenced to:

(1) Imprisonment in the city or county jail or detention facility for not less than 1020 days, but not
more than 6 months; and

(2) Perform not less than 100 hours, but not more than 200 hours, of community service.

The person shall be further punished by a fine of not less than $500, but not more than $1,000.
A term of imprisonment imposed pursuant to this paragraph may be served intermittently at the
discretion of the judge or justice of the peace, except that each period of confinement must not
be less than 12 consecutive hours and must occur at a time when the person is not required to
be at his or her place of employment or on a weekend.

(c) For the third offense within 7 years, is guilty of a category

GB felony and shall be punished as-previded-in-NRS-193-130-by imprisonment in the state prison
for a minimum term of not less than 1 year and a maximum term of not more than 6 years, and may

be further punished by a fine of not less than $1,000, but not more than $5,000.

2. Unless a greater penalty is provided pursuant to subsection 3 or NRS 200.481, a person convicted of a
battery which constitutes domestic violence pursuant to NRS 33.018, if the battery is committed by
strangulation as described in NRS 200.481, is guilty of a category C felony and shall be punished as

provided in NRS 193.130.-and-by-a-fine-of net-mere-than-$15,000-

3. Unless a greater penalty is provided pursuant to NRS 200.481, a person who has been previously
convicted of:
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(a) ichA felony that constitutes domestic violence pursuant to NRS 33.018; —that-is

(b) A violation of the law of any other jurisdiction that prohibits the same or similar conduct set forth in
paragraph (a),

and who commits a battery which constitutes domestic violence pursuant to NRS 33.018 is guilty of
a category B felony and shall be punished by imprisonment in the state prison for a minimum term
of not less than 2 years and a maximum term of not more than 15 years, and shall be further
punished by a fine of not less than $2,000, but not more than $5,000.

4. Unless a greater penalty is provided pursuant to NRS 200.481, a person convicted of a battery which
constitutes domestic violence pursuant to NRS 33.018, if the battery is committed against a victim who
was pregnant at the time of the battery and the person knew or should have known that the victim was
pregnant:

(a) For the first offense, is guilty of a gross misdemeanor.

(b) For the second or any subsequent offense, is guilty of a category B felony and shall be punished by
imprisonment in the state prison of a minimum term of not less than 1 year and a maximum term of
not more than 6 years, and may be further punished by a fine of not less than $1,000, but not more
than $5,000.

5. Unless a greater penalty is provided pursuant to NRS 200.481, a person convicted of a battery which
constitutes domestic violence pursuant to NRS 33.018, if the battery causes substantial bodily harm, is
guilty of a category B felony and shall be punished by imprisonment in the state prison of a minimum
term of not less than 1 year and a maximum term of not more than 6 years, and may be further
punished by a fine of not less than $1,000, but not more than $5,000.

6. In addition to any other penalty, if a person is convicted of a battery which constitutes domestic violence
pursuant to NRS 33.018, the court shall:

(a) For the first offense within 7 years, require the person to participate in weekly counseling sessions
of not less than 1 1/2 hours per week for not less than 6 months, but not more than 12 months, at
his or her expense, in a program for the treatment of persons who commit domestic violence that
has been certified pursuant to NRS 439.258.

(b) For the second offense within 7 years, require the person to participate in weekly counseling
sessions of not less than 1 1/2 hours per week for 12 months, at his or her expense, in a program
for the treatment of persons who commit domestic violence that has been certified pursuant to
NRS 439.258.

If the person resides in this State but the nearest location at which counseling services are
available is in another state, the court may allow the person to participate in counseling in the other
state in a program for the treatment of persons who commit domestic violence that has been
certified pursuant to NRS 439.258.

5.7. Except as otherwise provided in this subsection, an offense that occurred within 7 years immediately
preceding the date of the principal offense or after the principal offense constitutes a prior offense for
the purposes of this section:

(a) When evidenced by a conviction; or

(b) If the offense is conditionally dismissed pursuant to NRS 176A.290 or dismissed in connection with
successful completion of a diversionary program or specialty court program,

without regard to the sequence of the offenses and convictions.

An offense which is listed in paragraph (a) or (b) of subsection 3 that occurred on any date
preceding the date of the principal offense or after the principal offense constitutes a prior offense
for the purposes of this section when evidenced by a conviction, without regard to the sequence of
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the offenses and convictions. The facts concerning a prior offense must be alleged in the
complaint, indictment or information, must not be read to the jury or proved at trial but must be
proved at the time of sentencing and, if the principal offense is alleged to be a felony, must also be
shown at the preliminary examination or presented to the grand jury.

In addition to any other penalty, the court may require such a person to participate, at his or her
expense, in a program of treatment for the abuse of alcohol or drugs that has been certified by the
Division of Public and Behavioral Health of the Department of Health and Human Services.

If it appears from information presented to the court that a child under the age of 18 years may need
counseling as a result of the commission of a battery which constitutes domestic violence pursuant to
NRS 33.018, the court may refer the child to an agency which provides child welfare services. If the
court refers a child to an agency which provides child welfare services, the court shall require the
person convicted of a battery which constitutes domestic violence pursuant to NRS 33.018 to
reimburse the agency for the costs of any services provided, to the extent of the convicted person’s
ability to pay.

9.10. If a person is charged with committing a battery which constitutes domestic violence pursuant to NRS

33.018, a prosecuting attorney shall not dismiss such a charge in exchange for a plea of guilty, guilty
but mentally ill or nolo contendere to a lesser charge or for any other reason unless the prosecuting
attorney knows, or it is obvious, that the charge is not supported by probable cause or cannot be
proved at the time of trial. Except as otherwise provided in this subsection, a court shall not grant
probation to or suspend the sentence of such a person. A court may grant probation to or suspend the
sentence of such a person:

(a) As set forth in NRS 4.373 and 5.055; or

(b) To assign the person to a program for the treatment of veterans and members of the military
pursuant to NRS 176A.290 if the charge is for a first offense punishable as a misdemeanor.

10.11. In every judgment of conviction or admonishment of rights issued pursuant to this section, the court

shall:

(a) Inform the person convicted that he or she is prohibited from owning, possessing or having under
his or her custody or control any firearm pursuant to NRS 202.360; and

(b) Order the person convicted to permanently surrender, sell or transfer any firearm that he or she
owns or that is in his or her possession or under his or her custody or control in the manner set
forth in NRS 202.361.

11.12. A person who violates any provision included in a judgment of conviction or admonishment of rights

issued pursuant to this section concerning the surrender, sale, transfer, ownership, possession,
custody or control of a firearm is guilty of a category B felony and shall be punished by imprisonment in
the state prison for a minimum term of not less than 1 year and a maximum term of not more than 6
years, and may be further punished by a fine of not more than $5,000. The court must include in the
judgment of conviction or admonishment of rights a statement that a violation of such a provision in the
judgment or admonishment is a category B felony and shall be punished by imprisonment in the state
prison for a minimum term of not less than 1 year and a maximum term of not more than 6 years, and
may be further punished by a fine of not more than $5,000.

12.13. As used in this section:

(a) “Agency which provides child welfare services” has the meaning ascribed to it in NRS 432B.030.

(b) “Battery” has the meaning ascribed to it in paragraph (a) of subsection 1 of NRS 200.481.
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(c) “Offense” includes a battery which constitutes domestic violence pursuant to NRS 33.018 or a
violation of the law of any other jurisdiction that prohibits the same or similar conduct.

Sec. 16. NRS 200.571 is hereby amended to read as follows:
200.571
1. A person is guilty of harassment if:
(a) Without lawful authority, the person knowingly threatens:
(1) To cause bodily injury in the future to the person threatened or to any other person;
(2) To cause physical damage to the property of another person;
(3) To subject the person threatened or any other person to physical confinement or restraint; or

(4) To do any act which is intended to substantially harm the person threatened or any other person
with respect to his or her physical or mental health or safety; and

(b) The person by words or conduct places the person receiving the threat in reasonable fear that the
threat will be carried out.

2. Except where the provisions of subsection 2,-e¢+ 3 or 4 of NRS 200.575 are applicable, a person who is
guilty of harassment:

(a) For the first offense, is guilty of a misdemeanor.
(b) For the second or any subsequent offense, is guilty of a gross misdemeanor.

3. The penalties provided in this section do not preclude the victim from seeking any other legal remedy
available.

Sec. 17. NRS 200.575 is hereby amended to read as follows:
200.575

1. A person who, without lawful authority, willfully or maliciously engages in a course of conduct directed
towards a victim that would cause a reasonable person under similar circumstances to feel terrorized,
frightened, intimidated, harassed or fearful for his or her immediate safety or the immediate safety of a
family or household member, and that actually causes the victim to feel terrorized, frightened,
intimidated, harassed or fearful for his or her immediate safety or the immediate safety of a family or
household member, commits the crime of stalking. Except where the provisions of subsection 2,-e+ 3 or
4 are applicable, a person who commits the crime of stalking:

(a) For the first offense, is guilty of a misdemeanor.
(b) For any-subseguentthe second offense, is guilty of a gross misdemeanor.

(c) For the third or any subsequent offense, is guilty of a category C felony and shall be punished by
imprisonment in the state prison for a minimum term of not less than 1 year and a maximum term
of not more than 5 years, and may be further punished by a fine of not more than $5,000.

2. Except as otherwise provided in subsection 3 or 4 and unless a more severe penalty is prescribed by
law, a person who commits the crime of stalking where the victim is under the age of 16 and the
person is 5 or more years older than the victim:

(a) For the first offense, is guilty of a gross misdemeanor.

(b) For the second offense, is guilty of a category C felony and shall be punished by imprisonment in
the state prison for a minimum term of not less than 2 years and a maximum term of not more than
5 years, and may be further punished by a fine of not more than $5,000.
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Electronically Filed
2/13/2020 3:08 PM
Steven D. Grierson

CLERK OF THE COU
PET '

MAYFIELD GRUBER & SHEETS

Damian Sheets, Esq.

Nevada Bar No. 10755

Kelsey Bernstein, Esq. CASE NO: A-20-81
Nevada Bar No. 13825 Depart
726 S. Casino Center Blvd.

Las Vegas, Nevada 89101

Telephone: (702) 598-1299

Facsimile: (702) 598-1266

dsheets@defendingnevada.com

Attorney for Petitioner

Nathan Ohm
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
Nathan Ohm, ) Case No.:
Petitioner, ) Dept. No:
) Municipal Court Case No.: 19CR002297;
VS. ) 19CR002298
)
Henderson Municipal Court, and the ) PETITION FOR WRIT OF MANDAMUS OR,
Honorable Mark Stevens, Henderson ) IN THE ALTERNATIVE, PETITION FOR
Municipal Judge, ) WRIT OF CERTIORARI
Respondent, )
) Hearing Requested
and )
)
City of Henderson, )
Real Party in Interest. )
)

COMES NOW, Petitioner Nathan Ohm, by and through his attorney of record,
DAMIAN SHEETS, ESQ. of the firm Mayfield Gruber & Sheets, hereby submits this Petition

for Writ of Mandamus or, In the Alternative, Petition for Writ of Certiorari.

/1]
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NOTICE OF HEARING
TO: Henderson Municipal Court, Respondent;
TO: The Honorable Mark Stevens, Henderson Municipal Judge, Respondent;
TO: City of Henderson, Real Party in Interest;
TO: Henderson City Attorney’s Office, Real Party in Interest;

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the undersigned will bring the

above and foregoing motion on for hearing on the day of , 2020, at
the hour of , before the above-entitled Court, or as soon thereafter as counsel can be

heard.

DATED this _|% day of Felyoer { 2020

 DAMIAN SHEETS, ESQ.
AttgfneyAfor Defendant
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LIST OF EXHIBITS
(Filed as Appendix under Separate Cover)

Petitioner’s Motion to Divest Jurisdiction from the Henderson Municipal Court, filed
November 14, 2019;

Respondent’s Opposition to Motion to Divest Jurisdiction, filed December 5, 2019;

Petitioner’s Reply in Support of Motion to Divest Jurisdiction, filed December 11,
2019;

. Transcripts, Oral Argument on Petitioner’s Motion to Divest Jurisdiction, heard

December 16, 2019;

. Transcripts, Decision on Petitioner’s Motion to Divest Jurisdiction, heard January 13,

2020;

Henderson Municipal Ordinance No. 3632, amending Henderson Municipal Code
8.02.055, available at https://library.municode.com/nv/henderson/
ordinances/code_of ordinances?nodeld=984795;

United States v. Perkins, Case No. 2:12-cr-00354-LDG, 2012 U.S. Dist. LEXIS 173258;
2012 WL 6089664 (United States District Court for the District of Nevada, December
6,2012);

Nevada Revised Statute 200.485 re: Battery Constituting Domestic Violence (2009
Version, showing relevant amendments);

Nevada Revised Statute 200.485 re: Battery Constituting Domestic Violence (2017
Version, showing relevant amendments);

10. Nevada Revised Statute 200.485 re: Battery Constituting Domestic Violence (2019

Version, showing relevant amendments).
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MEMORANDUM OF POINTS AND AUTHORITIES

I. Statement of the Facts

This Petition challenges Respondent City of Henderson'’s jurisdictional authority to
charge and adjudicate Petitioner’s charges of battery domestic violence, without the
constitutional benefit of a jury trial as required by the Nevada Supreme Court in Andersen v,
Eighth Judicial District Court, 135 Nev. Adv. Op. 42 (2019).

On or about February 22, 2019, Petitioner Nathan Ohm was arrested and charged
with two counts of Battery Domestic Violence in the Henderson Municipal Court. He was
originally charged under NRS 200.485, Nevada’s Battery Domestic Violence statute. Onj
September 12, 2019, while Petitioner’s case was still pending, the Nevada Supreme Courtj
issued Andersen v. Eighth Judicial District Court, 135 Nev. Adv. Op. 42 (2019), which held
that “[b]ecause our statutes now limit the right to bear arms for a person who has been|
convicted of misdemeanor battery constituting domestic violence, the Legislature hag
determined that the offense is a serious one. And given this new classification of the
offense, a jury trial is required.” Id.

Subsequent to Andersen, on or about October 15, 2019, Respondent passed
Ordinance No. 3632, which amended the Henderson Municipal Code 8.02.055 (hereinaften
“Code”) specifically to create a municipal code-based violation for the offense of Batteryj
Domestic Violence. The Code and the NRS are substantively identical.

After enacting the Code, Respondent amended the criminal complaint against

Petitioner on or about October 24, 2019. The sole amendment consisted of altering the
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source of the charge from the previously listed NRS, where a jury trial would be required
under Andersen, to the newly enacted Code, where Respondent argues a jury trial is nof
required. This amendment, in addition to the ruling in Andersen, prompted Petitioner to filg
a Motion to Divest Jurisdiction from the Henderson Municipal Court on November 14
2019. Respondent filed an Opposition on December 5, 2019, and Petitioner filed his Replyj
on December 11, 2019 (see Exhibits 1, 2, and 3, respectively). Respondent subsequently
filed a Sur-Reply without leave of the Court approximately one judicial day before the
scheduled argument, but at the hearing the Municipal Court indicated that it had not
received the Sur-Reply and thus would not consider it. Excluding the Sur-Reply, briefing onl
the matter totaled approximately 139 pages.

Oral argument was heard on December 16, 2019, with a formal decision to be given
January 13, 2020. On that date, the Municipal Court orally denied the Motion, but no
written order was provided to or requested from the parties. Transcripts of the argument
on the Motion, as well as the Court’s decision, are attached hereto (see Exhibits 4 and 5

respectively).
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II. Issues Presented

1. Does the Amended Criminal Complaint filed on or about October 24, 2019 constitute
an unlawful ex post facto amendment?

2. Assuming the Amended Complaint is valid, is Petitioner nonetheless entitled to a
jury trial on this matter based on qualification under 18 U.S.C. § 1921(a)(33)(A)?

3. Did the Henderson Municipal Code create an equal protection violation under the
Nevada and United States Constitution that is subject to strict scrutiny?

4. Does the Henderson Municipal Court lack jurisdiction to prosecute the instant case

under either the Nevada Revised Statutes or Henderson Municipal Code?

III.  Relief Sought

Petitioner prays that this Court issue a writ of Mandamus, or in the alternative, writ
of Certiorari, directing the Henderson Municipal Court to divest itself of jurisdiction, orj

alternatively provide Petitioner, and those similarly situated, a trial by jury.

IV. Standard for Writ of Mandamus

This Court may issue a Writ of Mandamus to enforce the performance of an act
which the law enjoins as a duty, especially resulting from an office, or to compel the
admission of a party to the use and enjoyment of a right to which he is entitled and from|
which he is unlawfully precluded by such inferior tribunal. NEV. REV. STAT. 34.160. A writ of
mandamus will issue when the petitioner has no plain, speedy and adequate remedy at law.
Scrimer v. Eighth Judicial District Court, 998 P.2d 1190, 1193 (2000).

12
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Mandamus will not lie to control discretionary action unless it is manifestly abused
or is exercised arbitrarily or capriciously. Office of the Washoe County DA v. Second Judicial
District Court, 5 P.3d 562, 566 (2000). Thus a writ of mandamus will issue to control a
court’s arbitrary or capricious exercise of its discretion. Id. (citing Marshall v. District Court
108 Nev. 459, 466, 836 P.2d 47, 52 (1992)); City of Sparks v. Second Judicial District Court
112 Nev. 952,954,920 P.2d 1014, 1015-16 (1996); Round Hill Gen. Imp. Dist. v. Newman, 97
Nev. 601, 637 P.2d 534 (1981). It is within the discretion of the appellate court to
determine if such writ will be considered. Id.; see also State ex rel. Dep’t Transp. v.

Thompson, 99 Nev. 358, 662 P.2d 1338 (1983).

V. Standard for Interlocutory Writ of Certiorari

As no trial has yet taken place in Petitioner’s matter, this appeal would otherwise be
designated as interlocutory; while the Nevada Supreme Court has ruled that District Courts,
as appellate courts of limited jurisdiction, do not have a specific statutory authority to
consider direct interlocutory appeals, certain pre-trial matters which nevertheless
originate in Justice or Municipal Court may be considered in the District Court by way of a
Petition for Writ of Certiorari. Even if not specifically deemed a Writ Petition, the Distric
Court is empowered to treat an interlocutory appeal as the proper Writ. This issue was
addressed by the Nevada Supreme Court in Salaiscooper v. Eighth Judicial Dist. Court, 117

Nev. 892 n.2, 34 P.3d 509, 514 (2001):

/17
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NRS 177.015(1)(a) permits an appeal to the district court only from
a final judgment of the justice court. Here, petitioner appealed to the
district court from an interlocutory order of the justice court, and there
is no statutory provision or court rule permitting such an appeal. Thus,
the district court lacked jurisdiction to consider the “appeal.”
Petitioner should have sought, and certainly would have obtained,
the district court's review of the order by way of a petition for a
writ of certiorari. This court could have then properly reviewed the
district court's ruling in an appeal authorized by statute. See NRS
34.120 (authorizing an appeal to this court from an order of the district
court resolving a petition for a writ of certiorari). Id. (citing In re
Temporary Custody of Five Minors, 105 Nev. 441, 777 P.2d 901 (1989))
(emphasis added).

Based on the Court’s ruling in Salaiscooper, the instant brief is designated a Petition
for Writ of Certiorari, and therefore, the District Court has proper jurisdiction to consider
the substantive matters contained herein.

This Court has the authority to issue a Writ of Certiorari, and the writ “shall be
granted in all cases when an inferior tribunal, board or officer, exercising judicial functions,
has exceeded the jurisdiction of such tribunal, board or officer and there is no appeal, nor,
in the judgment of the court, any plain, speedy and adequate remedy.” NRS 34.020. “The
inquiry upon the writ could not be extended any further than is necessary to determine
whether the inferior tribunal has exceeded its jurisdiction or has regularly pursued its
authority.” Phillips v. Welch, 12 Nev. 158 (1877); NRS 34.090.

In the instant matter, as the District Court would otherwise lack jurisdiction to hear
a direct interlocutory appeal, there is no other plain, speedy and adequate remedy at law to|
challenge the jurisdictional issues raised herein. Give no other plain, speedy or adequate
remedy at law exists to challenge the jurisdiction of the inferior court, the foregoing writ is

procedurally proper to be considered by the District Court.
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ARGUMENT

A. The Amended Criminal Complaint Constitutes an Unlawful Ex Post Facto Amendment

For ease of reference, each of the following arguments will be broken down into two
subsections: Petitioner’s argument, and the opposition and ruling from the Henderson|

Municipal Court which addresses each argument.

1. Petitioner’s Argument

Article I, § 9 of the United States Constitution prevents federal and state
governments from enacting any ex post facto laws to matters which have been “commenced
or prosecuted.” U.S. CONST. Art. I. § 9.; Hollingsworth v. Virginia, 3 U.S. (3 Dall.) 378, 382
(1798). The ex post facto clause has been broadly interpreted by the United States Supreme
Court. “[O]ur decisions prescribe that two critical elements must be present for a criminal
or penal law to be ex post facto: it must be retrospective, that is, it must apply to events
occurring before its enactment, and it must disadvantage the offender affected by it.”
Weaver v. Graham, 450 U.S. 24, 28, 101 S. Ct. 960, 964 (1981).

In this case, Petitioner contends the Amended Criminal Complaint violates the state
and federal constitutional prohibition against ex post facto laws. The only substantive
amendment to the complaint was altering the source of the conduct’s criminality from the
Nevada Revised Statutes to the recently enacted Henderson Municipal Code. However,
Petitioner’s conduct was alleged to have occurred on February 22, 2019, and the Code¢

under which he is now charged was enacted by Ordinance on or about October 15, 2019,
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Therefore, there is little question that Petitioner is being charged under a law that had not
yet been enacted when the conduct allegedly occurred. As a result, the first criterion for an
invalid ex post facto law - that it apply retrospectively - is satisfied. The remaining issue,
then, is only whether the law “disadvantages the offender affected by it.”

Respondent would likely argue here that the Amended Complaint does not
constitute an ex post facto violation because the Code is substantively identical to the law]
contained in the Nevada Revised Statutes under which offenders were previously charged.
Therefore, the Amended Complaint neither criminalizes an offense that was not previously
criminal, nor does it enhance or alter the punishment for the offense; these are perhaps the
more common types of ex post facto challenge under state law, see, e.g., Miller v. Warden,
Nev. State Prison, 112 Nev. 930, 933, 921 P.2d 882, 883 (1996), but they are not the only
types.

Federal law has not construed “disadvantaged” as limited only to retroactive
criminalization or punishment. Rather, the Courts have taken a much broader approach byj
specifically recognizing at least four distinct types of ex post facto law in addition to a fifth
catch-all category recognizing a specific interest of “fundamental fairness.”

Long ago the Court pointed out that the Clause protects liberty by
preventing governments from enacting statutes with "manifestly unjust
and oppressive" retroactive effects...

[ will state what laws I consider ex post facto laws, within the words
and the intent of the prohibition. 1st. Every law that makes an action
done before the passing of the law, and which was innocent when done,
criminal; and punishes such action. 2d. Every law that aggravates a
crime, or makes it greater than it was, when committed. 3d. Every law
that changes the punishment, and inflicts a greater punishment, than
the law annexed to the crime, when committed. 4th. Every law that

alters the legal rules of evidence, and receives less, or different,
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testimony, than the law required at the time of the commission of the
offence, in order to convict the offender. All these, and similar laws, are
manifestly unjust and oppressive. Stogner v. California, 539 U.S. 607,
611, 123 S. Ct. 2446, 2449 (2003) (citing Calder v. Bull, 3 U.S. 386, 3
Dallas 386, 1 L. Ed. 648 (1798)).

Stogner’s recitation of the four common types of ex post facto (and “similar”) laws
have been traced back to historical roots of manifest injustice, particularly when the Ex
Post Facto Clause itself was enacted to “restrict governmental power by restraining
arbitrary and potentially vindictive legislation.” Weaver v. Graham, 450 U.S. 24, 28, 101 S
Ct. 960, 964 (1981); Malloy v. South Carolina, 237 U.S. 180, 183 (1915). Indeed, the Courts
strongly caution against ex post facto laws and their consistent ties to passions which may

» o«

grow from the “feelings of the moment.” “Whatever respect might have been felt for the
state sovereignties, it is not to be disguised that the framers of the constitution viewed,
with some apprehension, the violent acts which might grow out of the feelings of the
moment; and that the people of the United States, in adopting that instrument, have
manifested a determination to shield themselves and their property from the effects of
those sudden and strong passions to which men are exposed.” Fletcher v. Peck, 10 U.S. (6
Cranch) 87, 137-38 (1810).

Notions of manifest injustice and fundamental fairness have been inextricably
intertwined with ex post facto analysis since the inception of the United States Constitution,
From 1798 to modern day, the Courts have built the foundation of ex post facto analysis on|
these hallmark policies. “All these, and similar laws, are manifestly unjust and oppressive.

In my opinion, the true distinction is between ex post facto laws, and retrospective laws,

Every ex post facto law must necessarily be retrospective; but every retrospective law is
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not an ex post facto law: The former, only, are prohibited. Every law that takes away, or
impairs, rights vested, agreeably to existing laws, is retrospective, and is generally unjust,
and may be oppressive.” Calder v. Bull, 3 U.S. (3 Dall.) 386, 390-91 (1798). “In each instance,
the government refuses, after the fact, to play by its own rules, altering them in a way that
is advantageous only to the State, to facilitate an easier conviction. There is plainly a
fundamental fairness interest in having the government abide by the rules of law it
establishes to govern the circumstances under which it can deprive a person of his or her
liberty or life.” Carmell v. Texas, 529 U.S. 513, 516, 120 S. Ct. 1620, 1624 (2000).

Our holding today is consistent with basic principles of fairness that

animate the Ex Post Facto Clause. The Framers considered ex post facto

laws to be “contrary to the first principles of the social compact and to

every principle of sound legislation.” The Clause ensures that

individuals have fair warning of applicable laws and guards against

vindictive legislative action. Even where these concerns are not directly

implicated, however, the Clause also safeguards “a fundamental

fairness interest . .. in having the government abide by the rules of law

it establishes to govern the circumstances under which it can deprive a

person of his or her liberty or life.” Peugh v. United States, 569 U.S. 530,

544,133 S. Ct. 2072, 2084-85 (2013) (citations omitted).

Thus, the Courts have made it apparent that ex post facto analysis reaches beyond;

laws which merely affect criminalization or enhanced punishment. The United States
Supreme Court has explicitly recognized at least four different types of ex post facto laws

laws affecting criminalization, aggravation of the crime, enhancing the punishment, or

changing the evidence or testimony - as well as any “similar laws” that would otherwise|

» u n «

trigger principles of “fundamental fairness,” “manifest injustice,” “vindictiveness,” or those

laws which, applied retrospectively, are “unjust or oppressive.”
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In this case, Petitioner maintains that the Amended Criminal Complaint fits within
two of the four enumerated types of ex post facto laws, that being laws changing the
criminalization of conduct and laws which change the evidence or testimony; the
amendment also falls within the more sweeping penumbra of fundamental fairness and
manifest injustice as a separately recognized category of ex post facto laws.

The sole amendment to the Criminal Complaint in Petitioner’s case is the alteration|
of the underlying charging authority from Nevada Revised Statute to Henderson Municipal
Code 8.02.055. However, when undertaking an ex post facto analysis, the courts examing
not simply the bare text of the retrospective law, but also the purpose of the law, in order to
determine if such laws are fundamentally unfair, vindictive in nature, or unjust and
oppressive. The Henderson Municipal Ordinance which amended the Code, Ordinance No.
3632, is clear that the singular purpose for enacting the law was to avoid the imposition of
jury trials as a newly recognized fundamental right:

WHEREAS, in Andersen v. Eighth Judicial District Court, 135 Nev. Adv.
Op. 42 (2019), the Nevada Supreme Court held... the offense of
misdemeanor battery domestic violence under NRS 200.485(1)(a), as a
“serious” offense, for the purpose of having the right to a jury trial
under the Sixth Amendment; and

WHEREAS, there will be anticipated legal challenges to the Municipal
Court’s jurisdiction to entertain and hold jury trials as a result of the
recent Nevada Supreme Court decision and there are current practical
challenges of holding jury trials in the Henderson Municipal Court,
enacting a city ordinance is important to protect the general health,
safety and welfare of the citizens of Henderson; and

Henderson Municipal Code Chapter 8.02 is hereby amended as follows
[creating Henderson Municipal Code criminalizing Battery Constituting
Domestic Violence] (see Exhibit 6, publicly available but attached

hereto for ease of reference).
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As a result of the enumerated purpose of the Ordinance, the legal analysis must]
examine whether the Amendment constitutes an unlawful ex post facto law when the sole|
reason for enacting the law, effective retroactively, is to avoid and deny criminal
defendants the opportunity to assert a fundamental right, that being a trial by jury. Federal,
analysis would conclude this law is unconstitutional.

The concerns noted as the basis for enacting the law are “anticipated legal
challenges” to jury trials as well as “practical challenges” of holding jury trials. However,
this reasoning offers unrivaled clarity that the law was enacted entirely as a reaction to the
Nevada Supreme Court’s recognition of jury trials as a fundamental right in Andersen. A law
which is so clearly designed and intended to subvert the availability of a fundamental right

» o«

can go by no other words than “vindictive,” “fundamentally unfair,” “manifestly unjust” and
“oppressive.”

Although this is the primary basis on which Petitioner maintains the Code and|
Amended Criminal Complaint constitute an unlawful ex post facto law, there are also two
alternative theories on which to reach the same conclusion. First, an ex post facto law ig
also specifically recognized when the law changes the testimony or evidence to be received,
The distinction between charging the offense under the Nevada Revised Statute versus the
newly enacted Code is simply that under Statute, the defendant is entitled to a jury trial,
whereas under the Code, Respondent maintains they are not (although Petitioner disagrees
with Respondent’s position for the basis outlined in § B, infra). A law which alters the
availability of a trial by jury is one that changes the testimony or evidence received; during]

a bench trial, the Judge acts as a trier of law and a trier of fact, and will often hear evidence
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or testimony in relation to his or her role as the trier of law (for example, pre-trial motions
writs, evidentiary hearings, and suppression challenges). Such testimony or evidence
would not be heard by the jury, whose rule is exclusively that of trier of fact. It would be an|
uphill climb to take the position that a bench trial versus a jury trial results in no
substantive change to the evidence received by the body ultimately responsible for
determining guilt or innocence.

As a final alternative basis on which to find the Amended Complaint and Code is an|
unlawful ex post facto law, Defense posits the Code alters the criminalization of the
underlying conduct because, prior to the enactment of the Code, the Municipal Court lacked
jurisdiction over all cases which require trial by jury (see § D, infra). Therefore, the Code
altered the law to create an offense which was previously not legally chargeable in the
Henderson Municipal Court due to a lack of jurisdiction, discussed in greater detail below;
in summation, the amendment would create jurisdiction over a charge where it previously
did not exist, and further impacts the defenses available to criminal defendants, such a lack
of jurisdiction.

In conclusion, whether analyzed as a substantive change in the evidence received,
altering the criminality of the offense, or under the most dispositive category of
“fundamental unfairness” and “manifest injustice,” the amendment to a retrospective law
which is specifically designed to avoid the implementation of a constitutional and
fundamental right is an unlawful ex post facto amendment. Therefore, the amended

complaint must be dismissed.
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2. Respondent’s Opposition and the Municipal Court’s Ruling

On this specific point, after oral argument on Petitioner’s Motion to Divest, the
Henderson Municipal Court likewise concluded that retroactivity is satisfied (Transcripts,
January 13, 10: 9). However, when questioning whether the change in law disadvantaged
the offender affected by it, the Municipal Court only conducted a limited analysis. The
Municipal Court first held that the Code did not change the criminality of conduct from the
NRS, because the two are substantively identical (“it’s clear the ex post[sic] facto in this|
case domestic battery was punishable under the NRS and was illegal under the NRS before
the municipal code came about”) (Transcripts, January 13, 10: 21).1 The Municipal Court
also found the Code did not increase the penalties for the offense (Transcripts, January 13
10: 23). With regards to the fundamental fairness argument, the Municipal Court simply
held that “a bench trial isn’t fundamentally unfair or unjust in and of itself,” and there was
no fundamental right to a jury trial (Transcripts, January 13, 11: 8). Lastly, the Municipall
Court concluded that the new law did in fact change the evidence to be received, but held|
this was still not a violation because the Code did not change what was legally admissible

(Transcripts, January 13, 12: 2).

1 Presumably because the transcripts were ordered to be prepared in an expedited manner, the
transcripts frequently contain grammatical, spelling, and punctuation errors, as well as mistyped
words (ascertainable from the surrounding context). Rather than indicate [sic] every time such an|
error has occurred, Petitioner would note that such errors occur throughout the transcripts, and
Petitioner has engaged in de minimis edits to correct these errors solely for ease of understanding
while at all times striving to stay true to the original transcripts. At no point does Petitioner
substantively edit any portion of the transcripts beyond simple grammar/syntax corrections and
single word substitutions when the context is clear.
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The flaw in the Municipal Court’s reasoning is simply that it fails to address
Petitioner’s main argument, that the purpose of the Code was explicitly designed to subvert]
the right to a jury trial. The argument is not whether a bench or jury trial is just or unjust
but rather that the focus of an ex post facto analysis looks to the underlying motivation of
why the law was passed. This is the primary contention that Petitioner offered, and on this
point, the Municipal Court's ruling is conspicuously silent.

Significantly, with regards to the ex post facto analysis, the Henderson Municipall
Court also found that prior to amending the criminal complaint in Petitioner’s case, his
right to a trial by jury had vested.

SHEETS: ... Are you concluding that when Andersen came out that a
defendant charged under the NRS had a vested right to a jury trial but
that it’s okay that, that vested right is removed for the reasons that you
laid out under the initial ex post facto analysis you did? I'm just trying
to figure out because you were kind of silent as to whether or not Mr.
Ohm had a right to a jury trial before the amendment of the statute or
the addition of the municipal code and are you concluding that he had
that right to a jury trial when he was originally charged in department
under the Nevada Revised Statute?

COURT: Under the NRS of course he has a right to a jury trial as long as
it fit within that description of the domestic battery under the federal
provision that I stated previously the -

SHEETS: And then, that’s actually my follow up - ... (Transcripts,
January 13, 17: 11).

This is a very significant fact for purposes of ex post facto analysis. Returning to
Calder v. Bull, “Every ex post facto law must necessarily be retrospective; but every|
retrospective law is not an ex post facto law: The former, only, are prohibited. Every law
that takes away, or impairs, rights vested, agreeably to existing laws, is
retrospective, and is generally unjust, and may be oppressive.” Calder v. Bull, 3 U.S. (3

Dall.) 386, 390-91 (1798) (emphasis added). Recognition that Petitioner had a vested right]
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to a jury trial prior to being charged under the Code strongly supports the
unconstitutionality of amending Petitioner’s complaint; prior to enactment of the Code
Petitioner had a vested right to a jury trial. Subsequent to the enactment of the Code,
Petitioner no longer has a right to a jury trial (under the Henderson Municipal Court’s
ruling). Thus, charging Petitioner under the Code has directly taken away and impaired a
vested right, thereby facially triggering the ex post facto prohibition.

Lastly, the Municipal Court ruled that the Code did in fact change the testimony on
evidence to be received, but yet still failed to recognize an ex post facto violation. The
Municipal Court noted that “It is certainly true that a jury would not hear motions, writs,
etc. That is of course the judge that would hear those. So, in that regard, there is a change”
(Transcripts, January 13, 11: 25). Nonetheless, the Municipal Court held that because it]
doesn’t alter the “admissibility” or “what’s admitted” in a case, it does not run afoul of the
Ex Post Facto clause. However, nothing in the Stogner case would require a change in
admissibility, only “different” testimony or evidence. “Every law that alters the legal rulesg
of evidence, and receives less, or different, testimony, than the law required at the time of
the commission of the offence, in order to convict the offender.” The Municipal Court
recognized that precluding the right to a trial by jury does in fact result in different
testimony to be received, and thus provides an alternative basis on which to find the Code

unconstitutional when applied retroactively.

/17
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B. A Conviction Under the Henderson Municipal Code Still Qualifies as a Misdemeanor
Crime of Domestic Violence Under 18 U.S.C. § 921(a)(33)(A), and Therefore Requires
Trial by Jury

1. Petitioner’s Argument

Respondent has maintained that charging individuals under the Henderson
Municipal Code obviates the need for a jury trial. Shortly before the Code was enacted, on
September 12, 2019, the Nevada Supreme Court released Andersen v. Eighth Judicial District
Court, 135 Nev. Adv. Op. 42 (2019), which held that “[b]ecause our statutes now limit the
right to bear arms for a person who has been convicted of misdemeanor battery
constituting domestic violence, the Legislature has determined that the offense is a serioug
one. And given this new classification of the offense, a jury trial is required.” Id.

The Nevada Supreme Court based its conclusion in Andersen on the revision to
Nevada Revised Statute 202.360, which states, in pertinent part:

NRS 202.360 Ownership or possession of firearm by certain persons
prohibited; penalties.

1. A person shall not own or have in his or her possession or under
his or her custody or control any firearm if the person:

(a) Has been convicted in this State or any other state of a
misdemeanor crime of domestic violence as defined in 18 U.S.C. §
921(a)(33)...

Respondent has taken the position that a violation under the Municipal Code does
not fall within the definition of “misdemeanor crime of domestic violence” as set forth in 18
U.S.C. § 921(a)(33); under this construction, a conviction under the Code would not trigger

the firearm restriction as set forth in NRS 202.360, and pursuant to Andersen, would

therefore also not require trial by jury. Petitioner respectfully disagrees, and maintains that

25

Bates 31

2




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

a conviction for domestic violence under the newly enacted Code also falls within the
definition as set forth in federal statute.

As a preliminary matter, it is significant to note that the Code is verbatim to the
Nevada Revised Statute criminalizing battery constituting domestic violence, NRS
200.485(1)(a). The Code and Statute are substantively identical, with the exception that the
most recently 2019 amendment to the NRS battery domestic violence statute increased the
penalties for a second offense from a minimum of 10 days in custody to 20.

There is no doubt that a conviction for battery domestic violence under NRS
200.485(1)(a) results in firearm restrictions warranting a jury trial, as that was the specifig
holding announced in Andersen. The basis on which the Code would purportedly escape
this requirement cannot be to any substantive alterations in the law (given the identicall
language of the Code and Statute), but rather is only due to its source as a Municipal Code
rather than State statute. The ultimate question, therefore, is whether a Municipal Code
that criminalizes the same conduct as the State statute also meets the definition of a
“misdemeanor crime of domestic violence” under 18 U.S.C. § 921(a)(33). If the Code falls
within the federal definition, the Code will also trigger the firearm provision of NRS
202.360 and subsequently, pursuant to Andersen, will require a jury trial.

Petitioner posits the Code falls within the scheme of 18 U.S.C. § 921(a)(33) for two
reasons: first, it fits within the plain language of the definition itself; second, case law has
recognized the definition to apply when the underlying conduct falls within the articulated

definition, without deference to the title of the conviction itself.
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Two pertinent definitions apply to the first analysis: the actual criminalization off
possessing a firearm by certain individuals, and the definition of a “misdemeanor crime of
domestic violence.” The possession of a firearm by prohibited individuals is made a federal
offense pursuant to 18 U.S.C. § 922(d)(9), which states in pertinent part:

(d) It shall be unlawful for any person to sell or otherwise dispose of
any firearm or ammunition to any person knowing or having

reasonable cause to believe that such person—

(9) has been convicted in any court of a misdemeanor crime of
domestic violence (emphasis added).

A “misdemeanor crime of domestic violence” has the meaning ascribed to it in 18
U.S.C.§921(a)(33)(A):

Except as provided in subparagraph (C), the term “misdemeanor crime
of domestic violence” means an offense that—

(i) is a misdemeanor under Federal, State, or Tribal law; and

(ii) has, as an element, the use or attempted use of physical force, or the
threatened use of a deadly weapon, committed by a current or former
spouse, parent, or guardian of the victim, by a person with whom the
victim shares a child in common, by a person who is cohabiting with or
has cohabited with the victim as a spouse, parent, or guardian, or by a
person similarly situated to a spouse, parent, or guardian of the victim
(emphasis added).

To link the two statutes together, it is a federal crime to possess a firearm (thus
warranting a jury trial in State court) if a person has been convicted in “any court” of “an
offense that is a misdemeanor” under State, Federal or Tribal law which involves the use on
attempted use of force against a qualifying domestic relation. Significantly, Congress used
two unique terms in the two statutes, one being a “conviction” and the other being
“offense.” The two are neither synonymous nor interchangeable, and the distinction is

significant.
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Under federal interpretation, an “offense” refers to the underlying conduct that is
criminalized. “We can, and should, define ‘offense’ in terms of the conduct that constitutes
the crime that the offender committed on a particular occasion, including criminal acts that
are ‘closely related to’ or ‘inextricably intertwined with’ the particular crime set forth in
the charging instrument.” Texas v. Cobb, 532 U.S. 162, 186, 121 S. Ct. 1335, 1350 (2001),
“The plain meaning of ‘criminal offense’ is generally understood to encompass both
misdemeanors and felonies. Black's Law Dictionary defines ‘criminal offense’ under
‘offense’ as ‘a violation of the law; a crime, often a minor one.” Black’s Law Dictionary (9th
ed. 2009); United States v. Shill, 740 F.3d 1347, 1351 (9th Cir. 2014).

The Courts distinguish this from a “conviction,” which requires an additional finding]
of guilt under an established burden of proof. “Where a defendant has been convicted of an
offense, meaning ‘the guilt of the defendant has been established,” including ‘by guilty plea,’
but not yet sentenced, such conviction shall be counted as if it constituted a prion
sentence.” United States v. Mendez-Sosa, 778 F.3d 1117, 1119 (9th Cir. 2015). “The word
‘conviction' is susceptible to two meanings - an ordinary or popular meaning which refers
to the finding of guilt by plea or verdict, and a more technical meaning which refers to the
final judgment entered on a plea or verdict of guilty. Even with reference to criminal cases,
in which a technical meaning might be expected, sometimes ‘[a] plea of guilty is tantamount
to conviction.” Transamerica Premier Ins. Co. v. Miller, 41 F.3d 438, 441 (9th Cir. 1994)
(citations omitted).

Under recognized canons of statutory interpretation, the use of two distinct terms is

presumed intentional, and additionally is intended to ascribe two different meanings to
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those terms. “The fact that Congress chose to use different terms in connection with the
different § 33(g) requirements... surely indicates that Congress intended the two terms to
have different meanings. Had Congress intended the meaning the Court attributes to it, if]
would have used the same term in both contexts.” Estate of Cowart v. Nicklos Drilling Co.
505 U.S. 469,497, 112 S. Ct. 2589, 2605 (1992). “Indeed, Congress' deliberate choice to use
a different term -- and to define that term -- can only mean that it intended to establish 4
standard different from the one established by our free speech cases.” Bd. of Educ. v,
Mergens, 496 U.S. 226, 242,110 S. Ct. 2356, 2367-68 (1990).

As the use of the word “conviction” versus “offense” is presumed intentional, the
statutory analysis of each term need not go beyond the plain language. “The starting point
in statutory interpretation is ‘the language [of the statute] itself.” We assume that the
legislative purpose is expressed by the ordinary meaning of the words used.” United States
v. James, 478 U.S. 597, 604, 106 S. Ct. 3116, 3120 (1986) (citing Blue Chip Stamps v. Manon
Drug Stores, 421 U.S. 723, 756 (1975); American Tobacco Co. v. Patterson, 456 U.S. 63, 68
(1982)).

By its plain language, a Municipal Court conviction for domestic violence under the|
Municipal Code qualifies as a “conviction in any court” per 18 U.S.C. § 922(d)(9) (emphasis
added). Therefore, if the conviction is for an “offense that is a misdemeanor under Federal
State or Tribal law” that involves the use of force against a qualifying domestic relation, if
meets the statutory definition of a “crime of domestic violence” under 18 U.S.C. §

921(a)(33)(A). The distinction between “conviction” and “offense” is pertinent here; the
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examination is not concerned with the actual finding of guilt, but whether the “offense,” i.e.
the conduct, is a misdemeanor under State or Federal law.

This interpretation was formally analyzed and adopted by the U.S. Supreme Court in
United States v. Hayes, 555 U.S. 415, 418, 129 S. Ct. 1079, 1082 (2009), wherein the Court
concluded that a conviction for simple battery meets the definition of a “misdemeanorj
crime of domestic violence” so long as the underlying conduct includes the use or
threatened use of force, and that force was directed towards a person that qualifies as al
domestic relationship under the federal statute. In Hayes, the Court ruled that to require 3
conviction for domestic battery specifically would frustrate the purpose of Congress in
keeping arms away from those whose conduct would otherwise fall under the definition in|
18 U.S.C. § 921(a)(33)(A).

[[ln a § 922(g)(9) prosecution, it suffices for the Government to charge
and prove a prior conviction that was, in fact, for "an offense . . .
committed by" the defendant against a spouse or other domestic victim.
We note as an initial matter that § 921(a)(33)(A) uses the word
"element” in the singular, which suggests that Congress intended to
describe only one required element. Immediately following the word
"element," § 921(a)(33)(A)(ii) refers to the use of force (undoubtedly a
required element) and thereafter to the relationship between aggressor
and victim...

Most sensibly read, then, § 921(a)(33)(A) defines "misdemeanor crime
of domestic violence" as a misdemeanor offense that (1) "has, as an
element, the use [of force]," and (2) is committed by a person who has a
specified domestic relationship with the victim....

Congress' less-than-meticulous drafting, however, hardly shows that
the legislators meant to exclude from § 922(g)(9)'s firearm possession
prohibition domestic abusers convicted under generic assault or
battery provisions... By extending the federal firearm prohibition to
persons convicted of "misdemeanor crime[s] of domestic violence,"
proponents of § 922(g)(9) sought to "close this dangerous loophole."
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United States v. Hayes, 555 U.S. 415, 421, 129 S. Ct. 1079, 1084 (2009)
(internal citations omitted).

The dissent in Hayes is equally instructive, as it contains the very argument used byj
Respondent in this case; the primary basis for dissent was the Court having previouslyj
analyzed a “predicate offense” based on the statutory definition of the conviction, rather
than the underlying conduct, in other instances. Specifically, the dissent notes that when|
interpreting the Armed Career Criminal Act, the Court looked “only to the statutory
definitions of the prior offenses, and not to the particular facts underlying those
convictions.” Hayes, 555 U.S. at 436. The dissent’s disagreement serves to highlight the
majority’s focus on the “particular facts” and underlying conduct of the offense, without
regard to the title, source or name of the final conviction.

Hayes also cited with approval the Ninth Circuit case of United States v. Belless,
which more clearly articulates the Court’s position: “The purpose of the statute is to keep
firearms out of the hands of people whose past violence in domestic relationships makes
them untrustworthy custodians of deadly force. That purpose does not support a limitation|
of the reach of the firearm statute to past misdemeanors where domestic violence is an|
element of the crime charged as opposed to a proved aspect of the defendant's conduct in|
committing the predicate offense.” United States v. Belless, 338 F.3d 1063, 1067 (9th Cir.
2003).

Petitioner maintains the Code qualifies as a federal “misdemeanor crime of domestid
violence” under both the State law and Federal law interpretations. As noted previously,
the newly enacted Henderson Municipal Code is identical to the language in the Nevada
Revised Statute, both of which criminalize the same conduct that constitutes domestic

31

Bates 31

8




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

violence under the same definition. Therefore, a conviction beyond a reasonable doubt that
an individual violated the Municipal Code means the actual conduct underlying the
conviction would also be a misdemeanor under State law, since the identical prohibition|
and language in the Code and Statute means the law applies to identical conduct. Because,
the Code and Statute contain no substantive distinction, conduct that violates the Code is
conduct that would also violates state statute, and vice-versa.

Even assuming, for purposes of argument, that the Code and NRS were not identical
(although this makes the analysis significantly clearer), the answer of whether the Code
qualifies as a misdemeanor crime of domestic violence is much simpler than Respondent
would make it: the Code qualifies as a “misdemeanor crime of domestic violence” because it
falls squarely within the test set forth in Hayes. To reiterate briefly:

Most sensibly read, then, § 921(a)(33)(A) defines "misdemeanor crime
of domestic violence" as a misdemeanor offense that (1) "has, as an
element, the use [of force]," and (2) is committed by a person who has a
specified domestic relationship with the victim.... Hayes, 555 U.S. at
421.

This Court need only fill in the blank: the Henderson Municipal Code is a
misdemeanor offense that (1) has, as an element the use of force and (2) is committed by al
person against a qualifying domestic relation. The conduct that is proscribed by the Code is
a misdemeanor under State law because it is identical to the NRS. Therefore, the Code
qualifies as a misdemeanor crime of domestic violence. The inquiry should end there, and|

need not be made any more complicated.
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For further support, the Federal District of Nevada case United States v. Perkins (see
Exhibit 7, publicly available but attached hereto for ease of reference) is instructive. In|
Perkins, the named defendant was convicted in North Las Vegas Municipal Court of simple
battery. Perkins was subsequently arrested and charged in federal court with being al
prohibited person in possession of a firearm. After being federally charged, Perkins
withdrew his plea to the simple battery in North Las Vegas Municipal Court, and the finall
conviction was reduced to disturbing the peace.

Perkins filed a Motion to dismiss his federal case, raising two issues: first, that
Perkins was unaware that a simple battery conviction carried a firearm restriction under
federal law; and second, that he is not a prohibited person because the charge was
amended from simple battery (which qualifies as a misdemeanor crime of domestig
violence under 18 U.S.C. § 921(a)(33)(A)) to disturbing the peace (which does not). The
Federal District of Nevada first ruled that Perkins’ lack of knowledge regarding the federal
firearms restriction arising from a simple battery conviction was immaterial and irrelevant
to the charges, also explicitly confirming that a simple battery conviction can trigger the
firearms restriction, even when the conviction comes from a municipal court. On the
second contention, the Court held that a federal charge of being a prohibited person inl
possession of a firearm is a “status offense.” “This line of authority establishes that the fact
of consequence is whether, on the dates on which the defendant possessed a weapon, he
had been convicted of a misdemeanor crime of domestic violence. The North Las Vegas

Municipal Court’'s November 20, 2012 order granting the defendant’s motion to withdrawj
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his prior plea, and adjudicating him guilty of disturbing the peace, has no effect on that
status.” Id.

The Federal Court’s recognition that the federal charge is a “status offense” is
significant. The Federal District Court granted the Government’s Motion in Limine to
preclude Defense Counsel from presenting the actual name of the conviction that was
underlying the federal firearms charges with regard to that reduction to disturbing the
peace precisely because the firearms charge is a status crime, i.e. governed by the status of
whether the underlying predicate conduct meets the federal definition of a misdemeanor
crime of domestic violence at the time the firearm is possessed.

In denying Perkins’ request to dismiss the case, the Federal Court held that the case
could proceed because Perkins had been convicted of a “misdemeanor crime of domestidg
violence” at the time he possessed the weapon. The Court did not distinguish between the
source of the law or the type of court from which the underlying conviction originated, so
long as the conduct qualifies as a misdemeanor crime of domestic violence per 18 U.S.C. §
921(a)(33)(A).

In conclusion, an allegation of conduct that contains the use of force against a
federally qualifying domestic relation will bring the charge within the purview 18 U.S.C. §
921(a)(33)(A). An offense of domestic violence under the Henderson Municipal Code
which would also be a misdemeanor under State statute given the identical prohibitions ag
well as its application under the Hayes definition, is a “conviction in any court” that would
make possession of firearms a federal crime. As such, an alleged violation of the Municipall

Code also results in the same firearm restrictions under NRS 202.360 because a conviction|
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is a “misdemeanor crime of domestic violence” under 18 U.S.C. § 921(a)(33)(A), and

pursuant to Andersen, a jury trial is required.

2. Respondent’s Opposition and the Municipal Court’s Ruling

In written briefing and oral argument on the matter, Respondent attempted to|
circumvent the plain language of the § 921(a)(33)(A) by constantly replacing the phrase
“an offense that is a misdemeanor” with “a conviction that is a misdemeanor”:

e “A predicate offense must be a misdemeanor conviction under ‘Federal, State on
Tribal Law’ to fit within the federal definition” (City’s Opposition, 19).

e “It is clear the Hayes court felt it was unquestionable that clause (i) (the
jurisdictional source requirement) is a defining requirement of the predicate]
conviction” (City’s Opposition, 27).

e “The source of law underlying the conviction must have been ‘Federal, State or
Tribal’” (City’s Opposition, 30)

e “Congress using expansive language such as ‘any courts’ only serves to further
distinguish its decision to limit the definition of ‘misdemeanor crime of domestig

»m

violence’ to convictions under ‘Federal, State or Tribal law’” (City’s Opposition, 30)

e “The plain language and a common sense reading of the statute clearly indicates that
the conviction must be for a misdemeanor under Federal, State or Tribal law” (City’s
Opposition, 31)

e “The federal definition can be read to create an affirmative understanding of the
jurisdictional sources that qualify for predicate offense convictions” (City’s
Opposition, 33)

e “The omission of such language indicates that Congress intended the firearm|

prohibition to apply only to those who had been convicted of Federal, State or Triball
law” (City’s Opposition, 33)
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e “That source of law requirement requires that the conviction must either be a
federal conviction, a state conviction or a tribal conviction and so, that’s why this

Court needs to deny that part of the motion...” (Transcripts, December 16, 38: 19).

Despite Respondent’s repeated use of the word “conviction,” the plain language of
the law specifically uses the term “offense.” The distinction is significant, as Respondent’s
mistaken reliance on a “conviction of Federal, State or Tribal law” is the underpinning of its
entire opposition.

Respondent argued that “[a] predicate offense must be a misdemeanor conviction
under ‘Federal, State or Tribal law’ to fit within the federal definition” (City’s Opposition
19); this transposition of “conviction” and “offense” reveals the fundamental flaw in its
reasoning. To fit within the federal definition, there must be a “conviction” in any court of
an “offense” that is a misdemeanor under Federal, State or Tribal law. Contrary to
Respondent’s assertions, the law does not require a “conviction under Federal, State orj
Tribal law.” Similarly, the law does not require “an offense that is a misdemeanon
conviction under Federal, State or Tribal law.” It simply requires an “offense that is 3
misdemeanor under Federal, State or Tribal law.”

The only requirement for a “conviction” is that it can occur in “any court,” which by
its plain language includes municipal courts. Next, the “offense” must be a misdemeanor
under Federal, State or Tribal law. Again, it does not state a misdemeanor conviction under
Federal, State or Tribal law; rather the offense, i.e. the conduct, must be a misdemeanor
under Federal, State or Tribal law. As Respondent conceded, and as the Henderson

Municipal Court also recognized, the same conduct both violates the Code and NRS given|
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laws’ respective identical content. Therefore, conduct that amounts to a violation of the
Code is an offense that is also a misdemeanor under State law. Under the plain language off
the statute, “Federal, State or Tribal law” must be the basis of the offensive conduct, not the|
source of the ultimate conviction.

Returning again to the language in Hayes, “§ 921(a)(33)(A) defines ‘misdemeanor
crime of domestic violence’ as a misdemeanor offense that (1) ‘has, as an element, the use
[of force],” and (2) is committed by a person who has a specified domestic relationship with
the victim...” Hayes, 555 U.S. at 421. Hayes make it clear that the federal definition of a
“crime of domestic violence” requires a conviction in any court of an offense that containg
specific elements, namely the use of force and that such force is directed against al
qualifying domestic relation. The Henderson Municipal Code applies on all counts.

Although Respondent argued that “Federal, State or Tribal law” must be the source
of law for the conviction, the City provided no controlling authority to support its claim.
Rather, Respondent relied on one case from the Tenth Circuit and two District-level cases
but Respondent also acknowledged that all three of these cases examined an argument that
is entirely different than what Petitioner raises here. Specifically, the Tenth Circuit case
addressed whether the definition of “State law” should be expanded to include municipal
law. “There, the government argued that ‘State’ in 18 U.S.C. § 921(a)(33)(A)(i) should be
read to mean ‘state and local’” (City’s Opposition, 21-22). The same arguments were made|
in the two unpublished, District cases provided. “Again, the government argued that the
term ‘State’ law should be interpreted to include violations of local laws” (City’s Opposition,

23). However, since Petitioner does not seek to expand the facial definition of the word|
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“State,” the cases cited (and the conclusions based on that specific argument) are
inapposite to this analysis.

Respondent further argued that using “offense” as synonymous with “conduct” is
erroneous, but then acknowledges that Hayes uses “offense” to as relating to the “use orj
attempted use” of force requirement - the required conduct that must exist to qualify under
18 U.S.C. § 921(a)(33)(A). Interestingly, Respondent acknowledged this both in written
briefing and in oral argument on the Motion as well. “[T]he Hayes case and the Belless case
just dealt with what is required for a predicate offense and that was use of force. Those
cases look at the elements of the crime... So, those cases the Hayes and Belless case dealt]
with what is the qualifying predicate offense and what elements needed to be included in
that” (Transcripts, December 16, 38: 4). Further, Respondent’s position is directly belied by
the Supreme Court’s reasoning in Hayes.

The Court recognized that “offense” is a preamble to both subsections (i) and (ii),
and thus applies equally to both: it must be an offense that is a misdemeanor unden
Federal, State or Tribal law; and, it must be an offense that has, as an element, the use on
attempted use of physical force, or the threatened use of a deadly weapon... Respondent’s
position would assign a different meaning of the word “offense” to the two subsections
Under Respondent’s argument, the word “offense” as used in subsection (i) actually means
a conviction, whereas the word offense as used in subsection (ii), per Hayes, relates to
conduct. This argument must fail.

The rationale of Hayes in defining “offense” cannot simply be applied only to one

subsection when other subsections of the same statute are governed by the same preamble
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term. Given the framework of the statute itself as well as basic grammar and syntax
structural rules, the preamble “offense” carries the same definition throughout the
subsections over which the preamble applies. Simply put, “offense” must carry the same
definition in subsection (i) and subsection (ii) of 18 U.S.C. § 921(a)(33)(A).

To that end, the concise language from Hayes is dispositive: “a person ‘commits’ an

»m

‘offense.” For additional clarification, the Court immediately follows this with a quotation
from the controlling Ninth Circuit case United States v. Belless, 338 F.3d 1063, 1066,
reaffirming that “One can 'commit' a crime or an offense.” Hayes makes it clear that
“offense” means the conduct committed by the individual. If “offense” specifically relates to|
“conduct” in subsection (ii) of the federal definition per Hayes, the same definition must
apply in subsection (i), to which the same preamble term “offense” also applies. For this
reason, the City’s repeated argument that “offense” in subsection (i) relates to the
conviction, but in subsection (ii) relates to conduct, is without merit. One commits an|
offense, but one does not commit a conviction.

As applied to subsection (i), the federal definition requires that the “offense,” or the|
underlying conduct committed, is a misdemeanor under Federal, State or Tribal law. Since
the Code and the NRS punish the same conduct, an “offense” or act committed that violates
the Code is also an “offense” or act committed that violates State law. As such, it fits within
the federal definition as set forth in 18 U.S.C. § 921(a)(33)(A), and a jury trial is required.

When Petitioner attempted to clarify the Henderson Municipal Court’s oral ruling toj

determine if it was adopting the City’s position on this point, the Municipal Court concluded

that it was ruling in favor of the City, but refused to affirmatively adopt or refute that
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position, ultimately failing to provide clarification one way or the other, effectively

sidestepping the offense/conviction dichotomy issue:

SHEETS: That actually was my next question. Just to see if you would
clarify for me Your Honor. In your analysis of 921(a)(33)(A), the
definition that says it is a violation of federal, state or tribal law and
then it goes on to list offense conduct. Is Your Honor concluding that
the word “is” requires a conviction under an actual statute in the state
or can it meet the definition of a crime in the state?

COURT: I'm going to have a plain reading of that. It says, “is a
misdemeanor under federal, state or tribal.” This is municipal or local
and doesn’t fall under that.

SHEETS: So, I think it’s fair to say that you're concluding that it requires
a conviction under the federal, state or tribal law, does that sound
right?

COURT: No, I'm saying that it doesn’t fit the definition of 18 U.S.C.
section 921 (a)(33) misdemeanor under federal, state or tribal. There is
no indication that it includes municipal or local law.

SHEETS: Okay. And the reason that I was just trying to clarify is just
because the position that the underlying conviction for a municipal
code would be a violation of state law. So, that’s why I was trying to
figure out if Your Honor is concluding that it has to be charged or
convicted under the federal, state or tribal and if that’s where the
definition is within your purview. That's the only. I'm just trying to
clarify it for the court.

COURT: Plain reading of the statute 18 U.S.C. misdemeanor under
federal, state or tribal. This is municipal and certainly if they wanted
municipal or local they would have put that in there and that’s not
included in there.

SHEETS: And the only other question I had... (Transcripts, January 13,
18: 6).

For these reasons and those raised above, the Henderson Municipal Code qualifies

as a “misdemeanor crime of domestic violence” under the federal definition in 18 U.S.C. §
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921(a)(33)(A), further clarified in Hayes. As such, a conviction for battery domestid
violence under the Code triggers the firearms restrictions in NRS 202.360, and per the
Nevada Supreme Court’s ruling in Andersen that said firearm restrictions elevate the charge|
to a serious offense, a trial by jury is required.

C. The Henderson Municipal Code Creates an Equal Protection Violation that Cannot Pass
Strict Scrutiny Analysis

1. Petitioner’s Argument

Concurrent jurisdiction exists whenever two authorities can simultaneously
exercise lawful jurisdiction over the same matter. Over misdemeanor criminal matters, the
Justice Courts and the Municipal Courts exercise concurrent jurisdiction. This is recognized
in both Nevada statute and case law. “The municipal court shall have such powers and
jurisdiction in the city as are now provided by law for justice courts, wherein any person or
persons are charged with the breach or violation of the provisions of any ordinance of suchl
city or of this chapter, of a police or municipal nature.” NEVADA REVISED STATUTE 266.550; seéd
also, NRS 5.050(2). However, it is also recognized that the State cannot delegate or
surrender its sovereignty to municipalities in relation to criminal law or police power:

It was further held in that case that the city might enact ordinances not
inconsistent with the state laws regulating such matters (gambling and
prostitution) within its territorial limits. This is a well settled rule. In
fact, it is from this source of concurrent jurisdiction between the state
and municipalities in matters subject to the police power that the latter
derive a delegated authority to deal with minor criminal infractions

which are also punishable under state laws. The state, however, cannot

surrender its sovereignty in these important duties of government.
Kelley v. Clark Cty.,, 61 Nev. 293, 299, 127 P.2d 221, 223-24 (1942)
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As it applies to the instant case, both the Henderson Justice Court and the
Henderson Municipal Court entertain concurrent jurisdiction over charges of misdemeanor
battery domestic violence committed within Henderson city limits. However, only those
cases prosecuted in the Henderson Municipal Court can charge the violation under the
newly enacted city Code. Respondent holds the position that charging an individual under
the Code does not necessitate a jury trial under the Nevada Supreme Court’s holding in|
Andersen. Therefore, although the City and County exercise concurrent jurisdiction over
these misdemeanor charges, Respondent’s position means that cases prosecuted under
County authority in the Justice Court are entitled to a jury trial, whereas cases for the same]
charges prosecuted under the City authority in the Municipal Court are not.

Although Petitioner maintains the position that even charges for misdemeanor
battery domestic violence under the Code nonetheless require a trial by jury (see § B,
supra), assuming Respondent’s position is correct that this is not the case, an equal
protection violation ensues. Specifically, given there are two courts capable of exercising
simultaneous concurrent jurisdiction, the only substantive difference between charges
brought under County authority versus City authority is the availability of a fundamentall
right. This jurisdictional distinctions means that of two equally situated individuals, one
criminal defendant will be entitled to a jury trial, whereas the other will not.

The Fourteenth Amendment to the United States Constitution provides that no
person shall be deprived of life or liberty without the due process of law, nor shall he be
denied the equal protection of law. U.S. CoNST. AMEND. XIV, § 1. Equal Protection claims

generally come in two forms: laws which disadvantage a “suspect class,” and laws which
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impede upon a “fundamental right.” “The Equal Protection Clause was intended as 4
restriction on state legislative action inconsistent with elemental constitutional premises.
Thus we have treated as presumptively invidious those classifications that disadvantage 3
‘suspect class,” or that impinge upon the exercise of a ‘fundamental right.” With respect to
such classifications, it is appropriate to enforce the mandate of equal protection by
requiring the State to demonstrate that its classification has been precisely tailored to
serve a compelling governmental interest.” Plyler v. Doe, 457 U.S. 202, 217 n.15, 102 S. Ct.
2382, 2395 (1982).

In this case, the Nevada Supreme Court held that charges of battery domestig
violence which carry subsequent restrictions on firearm ownership, whether under federal
or state law, warrant a jury trial as a “serious offense” under the Sixth Amendment to the
United States Constitution. “It is well established that the right to a jury trial, as established
by the Sixth Amendment of the United States Constitution and Article I, Section 3 of the
Nevada Constitution, does not extend to those offenses categorized as ‘petty’ but attaches
only to those crimes that are considered ‘serious’ offenses... the right affected here
convinces us that the additional penalty is so severe as to categorize the offense as serious.”
Andersen, 135 Nev. Adv. Op. 42 at 6-7. The right to a trial by jury under the United Stateg
and State constitution is well-recognized as a fundamental right. “But, as the right of jury
trial is fundamental, courts indulge every reasonable presumption against waiver.” Aetna
Ins. Co. v. Kennedy, 301 U.S. 389, 393,57 S. Ct. 809, 811-12 (1937). As set forth in Maxwell v,

Dow, 176 U.S. 581, 610, 20 S. Ct. 448, 458 (1900):
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The judgment of his peers here alluded to, and commonly called, in the
quaint language of former times, a trial per pais, or trial by the country,
is the trial by a jury, who are called the peers of the party accused,
being of the like condition and equality in the State. When our more
immediate ancestors removed to America, they brought this privilege
with them, as their birthright and inheritance, as a part of that
admirable common law which had fenced round and interposed
barriers on every side against the approaches of arbitrary power. It is
now incorporated into all our state constitutions as a fundamental
right, and the Constitution of the United States would have been justly
obnoxious to the most conclusive objection if it had not recognized and
confirmed it in the most solemn terms.

In the instant matter, Respondent’s position that charges for battery domestic
violence under the Municipal Code do not warrant a jury trial, whereas charges for battery
domestic violence under the Nevada Revised Statute do require a jury trial, creates 3
classification that directly impairs a fundamental right. Additionally, the Henderson|
Municipal Court also concluded that prior to charging Petitioner under the Code, Petitioner
had a vested right to a jury trial under the NRS.

SHEETS: ... I'm just trying to figure out because you were kind of silent
as to whether or not Mr. Ohm had a right to a jury trial before the
amendment of the statute or the addition of the municipal code and are
you concluding that he had that right to a jury trial when he was
originally charged in department under the Nevada Revised Statute?
COURT: Under the NRS of course he has a right to a jury trial as long as
it fit within that description of the domestic battery under the federal
provision that I stated previously...

(Transcripts, January 13, 17: 16).

As such, because the Code directly removed a vested fundamental right, the Code ig
“presumptively unconstitutional” unless the government can establish that it passes a stric]

scrutiny inquiry. “Under the Equal Protection Clause, if a classification ‘impinges upon a

fundamental right explicitly or implicitly protected by the Constitution,... strict judicial
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scrutiny’ is required, regardless of whether the infringement was intentional.” Mobile v,
Bolden, 446 U.S. 55, 113, 100 S. Ct. 1490, 1518 (1980) (citing San Antonio Independent
School Dist. v. Rodriguez, 411 U.S. 1, 17 (1973)). “It is well settled that, quite apart from the
guarantee of equal protection, if a law impinges upon a fundamental right explicitly or
implicitly secured by the Constitution [it] is presumptively unconstitutional.” Harris v,
McRae, 448 U.S. 297, 312, 100 S. Ct. 2671, 2685 (1980). “When a statutory classification|
significantly interferes with the exercise of a fundamental right, it cannot be upheld unless
it is supported by sufficiently important state interests and is closely tailored to effectuate
only those interests.” Zablocki v. Redhail, 434 U.S. 374, 388, 98 S. Ct. 673, 682 (1978). “In|
determining whether a class-based denial of a particular right is deserving of strict scrutinyj
under the Equal Protection Clause, we look to the Constitution to see if the right infringed|
has its source, explicitly or implicitly, therein.” Plyler v. Doe, 457 U.S. 202, 217 n.15, 102 S,
Ct. 2382, 2395 (1982)

As applied, the City of Henderson cannot establish a substantial government interest
because the Ordinance itself makes apparent that the very purpose of enacting the Code
was to avoid the imposition of this fundamental right. Neither the “anticipated challenges”
to the jurisdiction of the Court, nor the “current practical challenges,” are grounds to
overcome the presumption of unconstitutionality under strict scrutiny analysis.

Further, that the governmental body at issue here is a municipality, rather than the
State itself, does not remove or lessen the applicability of equal protection. “The Equal
Protection Clause reaches the exercise of state power however manifested, whether

exercised directly or through subdivisions of the State... Although the forms and functions
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of local government and the relationships among the various units are matters of state
concern, it is now beyond question that a State's political subdivisions must comply with|
the Fourteenth Amendment. The actions of local government are the actions of the State. A
city, town, or county may no more deny the equal protection of the laws than it mayj
abridge freedom of speech, establish an official religion, arrest without probable cause, or
deny due process of law.” Avery v. Midland Cty., 390 U.S. 474, 479-80, 88 S. Ct. 1114, 1117
18 (1968).

In addition to traditional equal protection analysis, the Code is also problematic in
that it specifically allows for arbitrary denial of a fundamental right. Petitioner is aware of
no specific algorithm that determines whether misdemeanor offenses are charged inl
Justice versus Municipal Court when both courts have concurrent jurisdiction. Therefore, it
appears that prosecutorial discretion governs the jurisdiction in which charges are
brought. Given that the same charges brought in one court require trial by jury and charges
brought in the other court do not, prosecutorial discretion remains the basis on which
criminal defendants are granted or denied this fundamental right. The enactment of the
Ordinance, and Respondent’s position that jury trials are not required, thus creates 3
quandary which has no solution so long as jurisdiction remains concurrent between the

two courts.

2. Respondent’s Opposition and the Municipal Court’s Ruling

The Henderson Municipal Court’s ruling on this point was somewhat quizzical;

ultimately, the Municipal Court ruled that strict scrutiny did not apply because the jury trial
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is not a fundamental right. Specifically, the Municipal Court ruled that Battery Domestic
Violence does not require a jury trial as a fundamental right because it is still a “petty
offense” per Amezcua. Amezcua v. Eighth Judicial District Court, 130 Nev. 45, 46, 319 P.3d
602 (2014). However, the Municipal Court’s ruling is flawed in that it relies on a premise|

which is factually incorrect.

After that case [Amezcua], the legislature passed that amendment to
domestic battery laws as well as NRS 202.360 and the statute
prohibited a firearm by some individuals. 202.360 says, shall not own
or have in possession, or under his custody or control a firearm if the
person has been convicted in this state or any other state of a
misdemeanor crime of domestic violence as defined by 18 U.S.C. section
921 (a)(33). The Nevada Legislature also included the increase in the
minimum jail term for domestic battery second offense...

After that legislation was passed in the Supreme Court in Andersen in
2019 readdressed domestic battery after the legislative change. Based
upon the legislative change the Supreme Court in Andersen found that
the Nevada Legislature had amended the penalties associated with
misdemeanor domestic battery convictions when it prohibited the
possession of firearms under the state law by those that are convicted.
That change the Andersen court said was a basis for the distinction
between Amezcua, the previous case in 2014 and Andersen. Once the
Nevada Legislature added that additional penalty of loss of gun rights
under NRS 202.360, upon conviction a right to a jury trial attached...

After the Andersen ruling Henderson Municipal Court or Henderson
Municipal Code added 08.02.055. It was passed by the Henderson City
Council making domestic battery a municipal code misdemeanor. The
HMC has the same elements and penalties as NRS for domestic battery
prior to the legislative change in 2015. So, it did not increase the
domestic battery second offense minimum jail time and is an apparent
attempt to avoid NRS 202.360 because of the definition of
misdemeanor under 18 U.S.C. section 921(a)(33)...

[D]omestic battery law prior to the 2015 legislative changes was found
to be a petty offense by the Supreme Court in Amezcua. Therefore, and
the argument is that because it was a petty offense before the firearm

provision and the state statute regarding firearms came into place it
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doesn’t meet that standard for the firearms provision in the state’s
statute and that it is an additional or it isn’t subordinating fundamental
right to a jury trial because it doesn’t attach on a petty offense
(Transcript, January 13, 8: 5-11: 21).

If Petitioner is understanding the Municipal Court correctly, it held that battery
domestic violence under the Code does not require a jury trial as a fundamental right]
because Amezcua still considers the charge to be a petty offense. The Municipal Court
concluded that the Code copied the domestic violence statute that existed “prior to the
legislative change in 2015,” and therefore contains the version of the NRS that existed prion
to the firearms provision that was originally governed by Amezcua. As further support that
the Code uses the statute that existed prior to the firearms legislation, the Municipal Court
further noted that the Code did not contain the increase in penalties from ten days in|
custody to twenty for a domestic violence second offense.

Upon closer inspection, with no disrespect intended to the Municipal Court,
reasoning used is factually flawed. There was no amendment to the battery domestig
violence statute in 2015, and in fact NRS 200.485 remained exactly the same from 2009 to
2017. Because the firearms legislation was amended in 2015, there is simply no such thing
as a domestic violence statute that existed “prior to the legislative change in 2015.” The
increase in penalty from ten days in custody to twenty occurred in 2019. Thus, the Code
copied the battery domestic violence statute that existed from 2009-2017, even though the

firearms amendment was passed in 2015. Therefore, the Code cannot be controlled by

Amezcua because the statute on which it is based existed both before and after the firearms
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amendment was passed (the 2009, 2017 and 2019 amendments to Nevada’s battery
domestic violence statute are attached hereto as Exhibits 8, 9 and 10, respectively).

The Municipal Court concluded that Amezcua controls because “the HMC has the
same elements and penalties as NRS for domestic battery prior to the legislative change in|
2015. So, it did not increase the domestic battery second offense minimum jail time and is
an apparent attempt to avoid NRS 202.360.” This reasoning is unsound. The Code has the
same elements and penalties that existed for domestic battery both before and after the
firearms legislation passed in 2015 (because Nevada's battery domestic violence statute
was not amended from 2009 to 2017). That the Code uses the ten day penalty instead of
twenty days for a second offense means the Code did not adopt the 2019 amendment, but
that amendment has no relevance to the firearms provision that was passed in 2015.

The factual error of the Municipal Court’s argument undermines its entire
reasoning. Amezcua cannot control the Code because the statute on which the Code ig
based existed in its same form after the firearms legislation passed in 2015 that made it a
serious offense.

Additionally, Respondent’s opposition the equal protection claim is equally
unsound. Specifically, Respondent relied on three premises: that Petitioner did not meet
the test for discriminatory prosecution; that a jury trial under the Sixth Amendment is not a
fundamental right; and that prosecutorial discretion permits the City to decide whether an|
individual is charged under City or County jurisdiction, essentially permitting Respondent

to determine when the accused is entitled to a trial by a jury.
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Regarding the first premise, a large percentage of Respondent’s written and orall
opposition was based on a selective or discriminatory prosecution analysis (see, City’s
Opposition, 43; Transcripts, December 16, 45: 13). “They’re saying that, hey two people are|
prosecuted one goes to justice court, one goes to Henderson [Municipal]. What the test
requires Your Honor, is that you have to show that the people similarly situated, some of
them are not being prosecuted and some of them are” (Transcripts, December 16, 46: 6))
However, Petitioner affirmed that he was not making a selective prosecution claim, and|
therefore the entire discriminatory prosecution analysis is more or less irrelevant. “This ig
not that they’re choosing to prosecute some people but not others, you know even the
example that I gave where it's two people who commit the same conduct one is going to
justice court, one is going to municipal they’re still both being prosecuted. So, this is not an
instance of selective prosecution and truthfully, I don’t believe that, that analysis has any
place in our argument. This is not a selective prosecution claim” (Transcripts, December
16, 61: 21).

As to the second point, Respondent argued during oral argument that a jury triall
under the Sixth Amendment is not a fundamental right:

During argument for defense counsel said they had cited to a number of
case laws here that at first glance it appears like there is substantial
support in the Supreme Court that there is a fundamental right to a jury
trial and the city is violating that, but I decided to unpack that a little bit
Your Honor, because I was curious about that... So, of those five cases
another one of those cases were abrogated. Three of those cases are
seventh amendment cases and the last case is a sixth amendment case
that abrogated the previous two that we cited. Interestingly enough
they don’t put any cites in their string of parentheticals that says that,
“Hey, those cases that we are saying have a fundamental right to a jury

trial. This actual last case abrogated these last two.” So, there is actually
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no legal basis to support their argument that there is a fundamental
right to a jury trial... (Transcripts, December 16, 42: 22; 44: 5).

Respondent’s position that a jury trial under the Sixth Amendment is not a
fundamental right is bewildering. A right to a trial by jury is constantly recognized as the
most fundamental right protected by our constitution. Nonetheless, it should be apparent
that a jury trial under the Sixth Amendment is in fact a fundamental right. “Moreover, in|
view of our heritage and the history of the adoption of the Constitution and the Bill of
Rights, it seems peculiarly anomalous to say that trial before a civilian judge and by an|
independent jury picked from the common citizenry is not a fundamental right... Trial by
jury in a court of law and in accordance with traditional modes of procedure after an
indictment by grand jury has served and remains one of our most vital barriers to
governmental arbitrariness. These elemental procedural safeguards were embedded in our
Constitution to secure their inviolateness and sanctity against the passing demands of]
expediency or convenience.” Reid v. Covert, 354 U.S. 1,9, 77 S. Ct. 1222, 1226-27 (1957).
“The right to jury trial guaranteed by the Sixth and Fourteenth Amendments ‘is a
fundamental right, essential for preventing miscarriages of justice and for assuring that fair
trials are provided for all defendants.” Brown v. Louisiana, 447 U.S. 323, 330, 100 S. Ct|
2214, 2221 (1980) (quoting Duncan v. Louisiana, 391 U.S. 145, 158 (1968)).

Regarding Respondent’s third point, Respondent argued that prosecutorial
discretion permits them to decide, for whatever reasons it deems fit, to decide if individuals
are prosecuted under County versus City authority, even after recognizing that the outcome

of this decision determines whether the accused is afforded a jury trial or not for the same
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conduct. The Henderson Municipal Court agreed that Respondent maintains this discretion:
“So, in this case there is no indication that individuals are being treated differently that are|
charged with this ordinance[sic] and also the prosecutor sometimes has discretion as a
charging authority and isn’t required that they have do it whether ordinance or NRS. Theyj
have the ability to make that decision and as indicated there is no classification as 4
protected class anybody that is charged with domestic battery...” (Transcripts, January 13,
14: 15).

The Court explicitly conditioned its reasoning based on Hudson v. City of Las Vegas
81 Nev. 677, 409 P.2d 245 (1965). Upon reading the Hudson case, however, the Municipal
Court again bases its reasoning on a factually incorrect premise. The Municipal Court
reasoned that charging under the Code versus the NRS was legitimate, even after
concluding the NRS creates the right to a jury trial whereas the Code does not, for the

following reason:

[B]lased on the decision on the fact that it's a petty offense there is no
protected class and so, in justice court or municipal court can have
concurrent jurisdiction over a domestic violence charges. The Hudson
v. City of Las Vegas a 1965 case involving contributing to the
delinquency of a minor and the argument was that there was at the
time NRS that made it a gross misdemeanor or a felony which would
require a jury trial, but Las Vegas also had it as a municipal code. The
argument was that it couldn’t do that under the municipal code because
it'’s the same act and one is without a jury, the other one was with a jury
and in that decision they said there was no statutory guarantee of a
trial by jury when a municipal ordinance, when there a municipal
ordinance and a state and they coincide and the prosecution can decide
whether to charge it in justice court requiring a jury trial or allowing
for a jury or municipal code, a municipal court with municipal code and
not having a jury. So, in conclusion I find that they are allowed to
charge it in either court. In conclusion I don’t find an equal protection
violation. Transcripts, January 13, 15: 4.

52

Bates 33




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The Municipal Court recognized that charging defendants with battery domestig
violence under County authority permitted them a trial by jury as a serious offense, but
charging defendants under City authority does not permit them a trial because it remains 3|
petty offense. Ultimately, the Municipal Court held that despite this distinction, prosecutors
have discretion to choose which authority to bring charges. To support this reasoning, the
Municipal Court relies on several factual predicates from Hudson to reach its conclusion:
first, the charge of contributing to the delinquency of a minor “was at the time NRS that
made it a gross misdemeanor or a felony which would require a jury trial, but Las Vegas
also had it as a municipal code” as a misdemeanor; second, that “it’s the same act and one ig
without a jury, the other one was with a jury;” and third, that “when there a municipall
ordinance and a state statute and they coincide and the prosecution can decide whether to
charge it in justice court requiring a jury trial or a... municipal code and not having a jury.”
All of these three factual predicates from the Hudson case form the basis for the Municipall
Court’s conclusion that “I find that they are allowed to charge it in either court.” However,
upon a cursory reading of the case, all three of these factual premises are false.

In Hudson, the charge of contributing to the delinquency of a minor was not a gross
misdemeanor or felony under state law, but rather a misdemeanor under both state statute
and municipal code. Indeed, the Nevada Supreme Court specifically recognized that Hudson|
was charged under a local ordinance that “incorporates by reference certain acts which had

been declared misdemeanors by the state and makes them misdemeanors under local law.’

Hudson v. Las Vegas, 81 Nev. 677, 678, 409 P.2d 245, 246 (1965) (underline added).
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This distinction is significant because it goes to the second premise of the Municipal
Court’s reasoning, that “it’s the same act and one is without a jury, the other one was with a
jury.” This is precisely what the Nevada Supreme Court held is not the case. Hudson
premised his argument on the legal theory that misdemeanors were entitled to jury trials
in state court, which is why charging him under the municipal code (where he would not be
afforded a jury trial) was unlawful. The Nevada Supreme Court held there was no violation|
because it was not entitled to a jury trial under either state or municipal law. “The basis of
his argument is that since the municipal ordinance under which he is charged is identical in|
language with that of the state statute, which allows a jury trial had he been prosecuted by
the state, he is constitutionally entitled to a jury trial. Since the municipal court of Las
Vegas does not hear jury trials, it is, he contends, without jurisdiction. Although the United
States Constitution specifically provides for trial by jury, such right to a jury trial does nof]
include the trial of numerous offenses, commonly described as "petty," which wer¢
summarily tried without a jury by justices of the peace...” Id. at 679. The Supreme Court
then further analyzed why the crime of contributing to the delinquency of a minor would
not be entitled to a jury trial under Ruhe and its progeny, which held that “the
constitutional provision for a jury trial has not been considered as extending such right but
simply as confirming and securing it as it was understood at common law. The offense
charged in this complaint was unknown at common law.” Id.

Lastly, the Municipal Court claimed that Hudson ruled “when there a municipal
ordinance and a state statute and they coincide and the prosecution can decide whether to

charge it in justice court requiring a jury trial or a... municipal code and not having a jury.”
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However, the Hudson case has no mention of prosecutorial discretion whatsoever. In fact, it]
never considered the issue of the prosecutor’s discretion to charge under specifig
authorities at all. The challenge in Hudson was simple: Hudson alleged he would be entitled
to a jury trial under state law, therefore he should be entitled to a jury trial under the
municipal code for the same charge. The Nevada Supreme Court ruled that Hudson was not
entitled to a jury trial under state law, because contributing to the delinquency of a minor is|
a petty offense, and therefore there is no violation for charging him under the municipal
code that also precludes a jury trial.

In the instant case, the Municipal Court relied on Hudson to conclude that it was
acceptable to charge Petitioner under the municipal law, where he would not be entitled to
a jury trial, whereas if Petitioner were charged under state law, he would be entitled to 3
jury trial. In actuality, Hudson reached a completely different conclusion: Hudson was not
entitled to a jury trial under either state or municipal law, and therefore prosecutors had
discretion to charge him in either jurisdiction. It did not address the question of
prosecutorial discretion when the defendant is entitled to a jury trial under one authority
and not the other, as the right to a jury trial for any misdemeanor offense was not
recognized in Nevada until Andersen over fifty years later.

As a result, the factual premises relied on the Henderson Municipal Court are
factually inaccurate and do not provide any legal support to the Municipal Court’s ultimate
conclusion that such an unfettered level of discretion is permissible when this discretion
permits prosecutors to decide when a defendant is, or is not, entitled to exercise 4

fundamental right.
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In conclusion, the Code creates an equal protection violation because under the
Nevada Revised Statute, Petitioner had a vested right to a trial by jury for his charges of
battery domestic violence. This right still exists if Petitioner is charged under County
authority. However, Petitioner is denied this right, deemed fundamental per Andersen
because the charge is a “serious” offense under the Sixth Amendment, when he is charged
under City authority. Because the City and County exercise concurrent jurisdiction over
conduct committed within city limits, whether Petitioner can invoke this fundamental right]
depends purely on what authority he is charged under; there is no uniform principles orj
standards to determine whether individuals are charged under City or County authority,
and the Henderson Municipal Court concluded that prosecutorial discretion permitg
prosecuting agencies to determine where he is ultimately charged. As a result, Respondent
has the ability to arbitrarily determine when criminal defendants are able to exercise a
vested fundamental right.

Under this framework, two similarly situated individuals who commit the sameé
conduct, at the same time, in the same place, can be charged differently. For the one who i
charged under County authority, he can exercise his right to a jury trial under the Sixth|
Amendment. For the other who is charged under City authority, he cannot exercise this
right. When the only distinction between two similarly situated individuals is the
availability of a fundamental right, which may be granted or taken away by an act of

arbitrary prosecutorial discretion, an Equal Protection violation results.

/17
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D. The City Must be Divested of Jurisdiction over Misdemeanor Battery Domestic Violence
Cases

1. Petitioner’s Argument

The City cannot maintain jurisdiction over misdemeanor battery domestic violence
cases for several reasons: first, due to the application of federal law to the Municipal Code
(see § B, supra); second, there is an unconstitutional Equal Protection violation that results
from concurrent jurisdiction where one court requires a fundamental right and the other
seeks to avoid it (see § C, supra); third, jurisdiction must be divested based on Nevada’s
statutory grant of authority to the municipalities over criminal matters that permit trials
which are only summary and without a jury.

Nevada Revised Statute 266.550(1) formally grants authority over criminal charges
to municipalities and details the concurrent jurisdiction between the two courts. “The
municipal court shall have such powers and jurisdiction in the city as are now provided by
law for justice courts, wherein any person or persons are charged with the breach or
violation of the provisions of any ordinance of such city or of this chapter, of a police on
municipal nature.” However, the same statute also contains a very significant caveat: “The
trial and proceedings in such cases must be summary and without a jury.”

While NRS 266.550 grants municipal courts power and jurisdiction akin to those of
justice courts, it also explicitly precludes jury trials in municipal courts. See also, Blanton v,
North Las Vegas Municipal Court, 103 Nev. 623, 627 (1987) (“NRS 266.550 provides
municipal courts with the power and jurisdiction of justices’ courts, except that the statute
precludes municipal courts from conducting jury trials”). Under any recognized canon of
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statutory interpretation, the plain language of NRS 266.550 prohibits municipal courts|
from presiding over jury trial cases.

“It is well established that, when interpreting a statute, the language of a statute
should be given its plain meaning.” We the People Nevada v. Miller, 124 Nev. 874, 881, 192
P.3d 1166 (2008). Thus, when a statute is facially clear, a court should not go beyond its
language in determining its meaning. Nev. State Democratic Party v. Nev. Republican Party
256 P.3d 1,5 (2011) (quoting McKay v. Bd. of Supervisors, 102 Nev. 644, 648, 730 P.2d 438
(1986)); Las Vegas Taxpayer Comm. v. City Council, 125 Nev. 165, 177, 208 P.3d 429 (2009)
(explaining that a statute’s meaning is plain when it is “facially clear”).

Both the municipal and justice courts are courts of limited jurisdiction with|
concurrent jurisdiction to prosecute misdemeanors committed within the city limits. “The|
municipal courts have jurisdiction of all misdemeanors committed in violation of the
ordinances of their respective cities...” NRS 5.050(2). The same act or conduct may violate]
both a city ordinance and a state statute. See, Hudson v. City of Las Vegas, 81 Nev. 677, 409
P.2d 245 (1965).

The prohibition on jury trials in municipal courts is further clarified in NRS 175.011,
The statute states:

NRS 175.011 Trial by jury.

1. In a district court, cases required to be tried by jury must be so
tried unless the defendant waives a jury trial in writing with the
approval of the court and the consent of the State. A defendant who
pleads not guilty to the charge of a capital offense must be tried by jury.

2. In a Justice Court, a case must be tried by jury only if the
defendant so demands in writing not less than 30 days before trial.
Except as otherwise provided in NRS 4.390 and 4.400, if a case is tried
by jury, a reporter must be present who is a certified court reporter and

shall report the trial.
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The statute contains two explicit provisions, the first requiring a trial by jury in the
District Court, and the second provision requiring trial by jury in Justice Court if requested|
at least 30 days before trial. The statute does not contain any specific provision for the
Municipal Court, nor was it drafted in a manner to permit application to another type of]
judicial authority. The statute that provides the same powers of the Justice Court to the
Municipal Court, on the other hand, contain the express prohibition against trial by jury
These two statutes are clear, unambiguous, and not in conflict with one another when read
in their entirety.

Respondent may argue that Nevada Revised Statute 5.073 grants this authority. The
statute states, in pertinent part: “1. The practice and proceedings in the municipal court
must conform, as nearly as practicable, to the practice and proceedings of justice courts in
similar cases. An appeal perfected transfers the action to the district court for trial anew,
unless the municipal court is designated as a court of record as provided in NRS 5.010. The
municipal court must be treated and considered as a justice court whenever the
proceedings thereof are called into question.” However, using NRS 5.073 as a purported
grant of authority over jury trials creates a series of problems and statutory contradictions.

Reading the statute in this manner to permit jury trials creates a facial conflict with
NRS 266.550, which explicitly prohibits them. Virtually every guideline of statutoryj
interpretation would reject this proposition.

First and foremost, statutes should not be interpreted in a manner that would create
a conflict with another statute. “[T]he canon against reading conflicts into statutes is a
traditional tool of statutory construction...” Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1630
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(2018). “This court ‘avoid([s] statutory interpretation that renders language meaningless or
superfluous,” and ‘whenever possible . . . will interpret a rule or statute in harmony with
other rules or statutes.” Williams v. State Dep't of Corr., 402 P.3d 1260, 1262 (Nev. 2017)
(citing Watson Rounds v. Eighth Judicial Dist. Court, 131 Nev., Adv. Op. 79, 358 P.3d 228, 232
(2015)). Using the generally worded “conformity” statute to conflict with an explicit]
prohibition in another chapter of the Nevada Revised Statute would violate this basid
maxim.

Additionally, when there are two conflicting statutory provisions, the more specifig
will typically control over the more generally worded statute. “Under the general- specifig
canon, the more specific statute will take precedence, and is construed as an exception to|
the more general statute, so that, when read together, ‘the two provisions are not inl
conflict, but can exist in harmony.” Williams, 402 P.3d at 1265 (citing Lader v. Warden, 121
Nev. 682, 687, 120 P.3d 1164, 1167 (2005); Antonin Scalia & Bryan A. Garner, Reading
Law: The Interpretation of Legal Texts 183 (2012)); see also, Piroozi v. Eighth Judicial Dist.
Court, 131 Nev., Adv. Op. 100, 363 P.3d 1168, 1172 (2015) (“Where a general and a special
statute, each relating to the same subject, are in conflict and they cannot be read together,
the special statute controls”). As applied to this case, the specific statute that Municipal
Courts are explicitly prohibited from jury trials “is construed as an exception” to the
general statute that the practices and proceedings of the Municipal Court should conform
to the Justice Court whenever possible. Therefore, in any conflict between the specifid
prohibition in NRS 266.550 and the general conformity statute in NRS 5.073, the more

specific prohibition will control.
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2. Respondent’s Opposition and the Municipal Court’s Ruling

In its written opposition to Petitioner’s Motion to Divest Jurisdiction, Respondent
argued that the prohibition of NRS 266.550 did not apply to Henderson because the
municipality was incorporated by special charter.

The Nevada Supreme Court held that the prohibition against jury trials
in municipal courts (pursuant to NRS 266.550) does not apply to
municipal courts in a city incorporated under a special charter.
Donahue v. City of Sparks, 111 Nev. 1281, 903 P.2d 225 (1995). The City
of Sparks, Nevada is incorporated under a special charter. Sparks City
Charter, Chapter 470, Statutes of Nevada 1975, Article I, Section 1.010.
Like the City of Sparks, the City of Henderson is a city incorporated
under a special charter, which was passed by the Legislature in 1971.
Henderson City Charter, Chapter 266, Statutes of Nevada 1971, Article
[, Section 1.010. In 1995, the Nevada Supreme Court held in Donahue
that a city incorporated “under a special charter” is not subject to a
statutory prohibition against jury trials in municipal courts. Donahue at
1282-1283, 226 (City’s Opposition, 61).

However, the jury trial prohibition in NRS 266 also contains a caveat that it will
apply to cities incorporated under a special charter if the special charter explicitly
recognizes the applicability of the NRS. See, NRS 266.005 (“Except as otherwise provided in
a city’s charter, the provisions of this chapter shall not be applicable to incorporated cities
in the State of Nevada organized and existing under the provisions of any special legislative
act or special charter...”) (emphasis added).

In this case, the Henderson Municipal Court expressly concluded that the Henderson

City Charter did in fact incorporate NRS 266, and therefore incorporated the jury trial

prohibition in NRS 266.550:
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Where it states essentially that based on a special charter these
provisions don’t apply. So, that would indicate that Henderson because
it is a special charter it would be exempt from 200.550. However, so, it
would put us back to where you could do jury trials in municipal court
in Henderson because it is a special charter and therefore 266.550
would not apply. However, you have Henderson Municipal Code 4.015
and it says, there is a municipal court for the City of Henderson consist
of at least one department, each department must be presided over by
a municipal court judge that has such power and jurisdiction as
prescribed in and is in all respects which are not inconsistent with this
chapter governed by the provisions of chapter 5 and 266 of the NRS,
which relates to municipal courts. That brings us back to 266 being
incorporated into the HMC. So, the plain reading of HMC seems to
incorporate 266 which would include 266.550 which prohibits
conducting a jury trial in municipal court. So, although I think if it was -
if the municipal code didn’t say it’s governed by 266 of the NRS then the
prohibition wouldn’t come into effect. Because it is a special charter but
[ think by doing that by the HMC saying it’s governed by 266 and how
the power and authority is provided and 266.550 says unless we
summary them without a jury in conclusion based on the current
legislation NRS 266.550 and HMC 4.015 incorporating 266 the
Henderson Municipal Court at the current date doesn’t have current
authority to conduct a jury trial without a state legislative change...
(Transcripts, January 13, 5: 22).

Utilizing the Code to prosecute battery domestic violence cases without the benefit]
of a trial by jury also violates other portions of the Henderson Municipal Code. Specifically,
Section 2.080(1) provides: “The City Council may make and pass all ordinances, resolutions
and orders not repugnant to the Constitution of the United States or the State of Nevada, or
to the provisions of Nevada Revised Statutes or of this charter, necessary for the municipall
government and the management of the affairs of the City, and for the execution of all the
powers vested in the City.” In this case, the Ordinance is “repugnant to the Constitution of

the United States” and the Nevada Revised Statute because its purpose is to circumvent the

availability of a fundamental constitutional right. The Nevada Supreme Court determined|
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in Andersen that charges of misdemeanor battery domestic violence carry penalties
sufficient to categorize the offense as “serious” rather than “petty.” Therefore, pursuant to
Nevada precedent such as Blanton v. N. Las Vegas Mun. Court, 103 Nev. 623, 629 (1987)
(holding rights in the Nevada Constitution to be “coextensive with that guaranteed by the
federal constitution”), classifying the charge as a “serious” one creates a vested
constitutional interest in a trial by jury under both Article III of the Nevada Constitution as
well as the Sixth Amendment to the United States Constitution.

After formally recognizing the existence of this fundamental right, the Henderson|
Ordinance was enacted to avoid this right that would otherwise be available under state
statute. As such, the substance and purpose of the Code is “repugnant” to the Constitutions
of Nevada and the United States. It also directly contradicts the Nevada Supreme Court,
where the right to a trial by jury for these charges was explicitly recognized.

For all of these reasons, the Municipal Courts lack jurisdiction to preside over a jury
trial due to the express statutory prohibition as well as the Code’s repugnancy to the
Nevada and Federal Constitutions. As a charge of battery domestic violence prosecuted|
under the Municipal Code still nonetheless warrants a trial by jury based on the federall
definition that examines the underlying conduct, the Municipal Court must be divested of]
jurisdiction.

However, the result of divesting jurisdiction need not mandate outright dismissal. A
specific statute exists which details the process for transferring the jurisdiction of a case
from the Municipal Court to the Justice Court in this instance. Specifically, NRS

5.0503(1)(b) provides: “A municipal court may, on its own motion, transfer original
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