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jurisdiction of a criminal case filed with that court to a justice court or another municipal 

court if… Such a transfer is necessary to promote access to justice for the defendant and the 

municipal court has noted its findings concerning that issue in the record.”  

Although subsection 2 provides that the Court may not transfer jurisdiction “until a 

plea agreement has been reached or the final disposition of the case,” a finding that the 

Municipal Court lacks jurisdiction over the matter would qualify as a “final disposition” 

permitting the transfer. Specifically, a “final disposition,” also referred to as a “final order” 

or “final judgment,” is defined as “one that disposes of all issues and leaves nothing for 

future consideration.” Sandstrom v. Second Judicial Dist. Court, 121 Nev. 657, 659, 119 P.3d 

1250, 1252 (2005); Elsman v. Elsman, 54 Nev. 28, 30, 3 P.2d 1071, 1072 (1931) (stating 

that a final judgment disposes of all issues and leaves nothing for future consideration). “A 

judgment or decree is final that disposes of the issues presented in the case, determines the 

costs, and leaves nothing for the future consideration of the court. When no further action 

of the court is required in order to determine the rights of the parties in the action, it is 

final.” Perkins v. Sierra Nev. Silver Mining Co., 10 Nev. 405, 411 (1876). 

Therefore, there is an available avenue by which Respondent can continue to meet 

its policy obligations inherent in prosecuting cases of battery domestic violence by 

transferring such prosecution to the Henderson Justice Court; as prosecution under one 

authority is worth no more or less than prosecution under another, general policy concerns 

such as victim safety and reduction of crime can still be satisfied. Additionally, this 

alternative avenue of prosecution also protects the accused’s right to a jury trial in a 

manner that comports with Andersen’s constitutional mandate.  
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NEVADA DEFENSE GROUP 
Damian Sheets, Esq. 
Nevada Bar No. 10755 
Kelsey Bernstein, Esq. 
Nevada Bar No. 13825 
714 S. Fourth Street 
Las Vegas, Nevada 89101 
Telephone: (702) 988-2600 
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dsheets@defendingnevada.com 
Attorney for Petitioner 
Nathan Ohm 
 

EIGHTH JUDICIAL DISTRICT COURT 
CLARK COUNTY, NEVADA 

Nathan Ohm, 
            Petitioner, 
 
vs. 
 
Henderson Municipal Court, and the 
Honorable Mark Stevens, Henderson 
Municipal Judge, 
           Respondent, 
 
and  
 
City of Henderson, 
          Real Party in Interest. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: A-20-810452-W 
Dept. No: XXV 
Municipal Court Case No.: 19CR002297; 
19CR002298 
 
REPLY IN SUPPORT OF PETITION FOR 
WRIT OF MANDAMUS OR, IN THE 
ALTERNATIVE, PETITION FOR WRIT OF 
CERTIORARI 
 
 

 

COMES NOW, Petitioner Nathan Ohm, by and through his attorney of record, DAMIAN 

SHEETS, ESQ. of the firm Nevada Defense Group, hereby submits this Reply in Support of 

Petition for Writ of Mandamus or, In the Alternative, Petition for Writ of Certiorari. 

/// 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 
A. This Court Has Full Authority to Entertain the Properly Filed Writ 

 
Petitioner will first address the procedural arguments raised by Real Party in Interest 

City of Henderson (hereinafter “City”). First, the City asks this Court “not to entertain 

Petitioner’s writ” as a matter of judicial economy because “there is currently a writ pending 

in the Nevada Supreme Court where the issue of jurisdiction was raised,” namely Hildt v. Dist. 

Ct. (City of Henderson), Docket No. 79605.  

Respectfully, Petitioner finds the City’s arguments somewhat disingenuous. Briefing 

on Hildt began on September 13, 2019 and the last reply brief was filed on January 13, 2020. 

However, another writ petition was filed to the Eighth Judicial District Court raising issues 

similar to the instant case on January 23, 2020 (see, Cullen v. City of Henderson, A-20-809107-

W). In that case, despite it also being filed after the close of briefing in Hildt, the City did not 

raise any judicial economy arguments and responded to the petition on the merits. If the City 

did not believe judicial economy precluded a substantive response in Cullen, the City is 

estopped from arguing in this case that judicial economy is such a significant consideration 

that it warrants preclusion of this Court’s review entirely. The circumstances in the Nevada 

Supreme Court are no different in this case as when Cullen was filed. 

Additionally, the City implies that Hildt is considering and will ultimately decide the 

jurisdictional issue, but that is also not entirely accurate. The writ petition filed in Hildt did 

not raise the question of jurisdiction; however, the City raised it for the first time in their 

Answering Brief even though it was not raised by the petitioner and not briefed in the lower 
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court. In fact, virtually all of the responsive pleadings and amicus filings in Hildt focus on the 

entirely separate issue of retroactivity and retroactive application of Andersen’s jury trial 

mandate, which is not an issue raised here.  

Further, the City fails to note that the reply brief in Hildt specifically objected to the 

City’s jurisdiction argument because it was not properly raised before the Nevada Supreme 

Court. More importantly, and somewhat ironically, the briefing in Hildt asked the Nevada 

Supreme Court not to consider the improperly raised jurisdictional argument because the 

same arguments were being fully developed in the Eight Judicial District Court, namely with 

Cullen and the instant case. The following is an excerpt from the reply brief filed in Hildt: 

 
As noted above, the jurisdictional issue was neither raised nor addressed 
before the Henderson Municipal Court or the District Court in this case. It is 
raised for the first time in the Answering Brief filed by Real Party in Interest, 
and as such was not properly raised for this Court’s consideration. Other 
challenges that fully explore the argument and positions of the various parties 
on the merits are pending before the Municipal Courts as well as the Eighth 
Judicial District Court in light of Andersen. It would accomplish little to 
adjudicate the jurisdictional claim in this case, with no lower court record, 
when alternative cases that are fully articulating the jurisdictional component 
of Andersen are soon to be decided by the lower courts. 

 
 
 Therefore, there will be no “judicial economy” saved by waiting for the Nevada 

Supreme Court’s decision in Hildt when there is a substantial likelihood that the issue of 

jurisdiction will not be heard or decided on the merits.  

The City further claims that “all of Petitioner’s concerns raised in the lower court 

would be resolved if municipal courts have jurisdiction to conduct jury trials.” Petitioner 

finds this statement to be quizzical; even if the Nevada Supreme Court rules that Municipal 

Courts have jurisdiction to conduct jury trials, that does not resolve the question of whether 
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cases charged under the Municipal Code, rather than the NRS, require jury trial (which is 

arguably the primary issue raised in this case).  

The only way that the jurisdictional decision would resolve “all of Petitioner’s 

concerns” as the City suggests would be if the City stipulated that charges filed under the 

Municipal Code require a jury trial. Unless the City is willing to offer this stipulation, the 

majority of issues and arguments raised in the instant petition continue to exist regardless 

of any jurisdictional ruling. Assuming the Nevada Supreme Court rules on the improperly 

raised jurisdictional argument, a finding that the Municipal Courts do have jurisdiction to 

conduct jury trials does not resolve the issue of whether defendants are entitled to this jury 

trial when charged under the Municipal Code. On the other hand, a finding that the Municipal 

Courts do not have jurisdiction to conduct jury trials still does not preclude the City from 

trying to argue that defendants are not entitled to a jury trial under the Code in the first 

instance.  

For these reasons, Hildt will not resolve the issues raised by way of the instant 

petition, and no “judicial economy” will be saved by waiting for the Nevada Supreme Court’s 

ruling.  

Next, the City argues that a Petition for Writ of Mandamus was not properly alleged 

because petitioner “failed to assert any justification or legal basis for this court to issue a 

writ” because “Petitioner’s issue is based solely on jurisdiction.” Petitioner is unsure of how 

the City can claim Petitioner’s “sole” issue is jurisdiction when the vast majority of briefing 

was dedicated to a non-jurisdictional issue, namely whether the City can escape the 
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constitutional jury trial mandate by simply charging an individual under the Code versus 

state statute.  

 A Petition for Writ of Certiorari is appropriate because Petitioner notes that “the 

District Court would otherwise lack jurisdiction to hear a direct interlocutory appeal, [and] 

there is no other plain, speedy and adequate remedy at law to challenge the jurisdictional 

issues raised herein” (Petition, 14). The City does not seem to dispute that a Petition for Writ 

of Certiorari is the proper procedural vehicle to raise these claims. 

Additionally, a Petition for Writ of Mandamus is appropriate because it exists to 

“enforce the performance of an act which the law enjoins as a duty, especially resulting from 

an office, or to compel the admission of a party to the use and enjoyment of a right to which 

he is entitled and from which he is unlawfully precluded by such inferior tribunal” (Petition, 

12). Petitioner made this claim for relief when it requested an order “directing the 

Henderson Municipal Court to divest itself of jurisdiction, or alternatively provide Petitioner, 

and those similarly situated, a trial by jury” (Petition, 12). Petitioner requested a jury trial in 

the lower court, and it was denied. Thus, a writ of mandamus is proper to “compel the 

admission of a party to the use and enjoyment of a right to which he is entitled and from 

which he is unlawfully precluded,” that right being a trial by jury.  

For these reasons, the instant Petition has properly raised appropriate issues for this 

Court’s consideration.  

/// 

 

/// 
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B. The Henderson Municipal Code, Applied Retroactively, Constitutes an Unlawful Ex Post 
Facto Violation 

 
The City argues that because the Henderson Municipal Code and Nevada Revised 

Statute “have the same elements and penalties,” there can be no ex post facto violation. This 

was pre-emptively addressed by Petitioner: 

 
Respondent would likely argue here that the Amended Complaint does 
not constitute an ex post facto violation because the Code is substantively 
identical to the law contained in the Nevada Revised Statutes under 
which offenders were previously charged. Therefore, the Amended 
Complaint neither criminalizes an offense that was not previously 
criminal, nor does it enhance or alter the punishment for the offense; 
these are perhaps the more common types of ex post facto challenge 
under state law, see, e.g., Miller v. Warden, Nev. State Prison, 112 Nev. 
930, 933, 921 P.2d 882, 883 (1996), but they are not the only types. 
Federal law has not construed “disadvantaged” as limited only to 
retroactive criminalization or punishment. Rather, the Courts have taken 
a much broader approach by specifically recognizing at least four 
distinct types of ex post facto law in addition to a fifth catch-all category 
recognizing a specific interest of “fundamental fairness.”  
 
 

 The primary position argued by Petitioner is that the Henderson Municipal Code fits 

within the “fundamental fairness” category because its explicit purpose is to avoid a jury trial 

as a newly recognized constitutional right. The City’s response on this point is fairly limited, 

arguing only that Petitioner’s “biased and cherry-picked reading of Ordinance 3632” paints 

an inaccurate picture of the purpose of the Ordinance. Petitioner cannot engage in a “biased 

and cherry-picked” reading of the same when the complete Ordinance, including the 

complete preamble, was provided for this Court’s review. It states: 

 
[1] WHEREAS, in Andersen vs. Eighth Judicial District Court, 135 Nev. Adv. 
Op. 42 (2019) the Nevada Supreme Court held that since a new statutory 
provision in NRS 202.360(1) affected another constitutional right, the 
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legislature intended to treat the offense of misdemeanor battery 
domestic violence under NRS 200.485(1 )(a), as a “serious” offense, for 
the purpose of having the right to a jury trial under the Sixth 
Amendment; and 
 
[2] WHEREAS, 18 U.S.C. § 921 (a)(33)(A), as referenced in NRS 
202.360(1), in turn defines the term "misdemeanor crime of domestic 
violence" as an offense that is a misdemeanor only under Federal, State, 
or Tribal law; and 
 
[3] WHEREAS, there will be anticipated legal challenges to the 
Municipal’s Court jurisdiction to entertain and hold jury trials as a result 
of the recent Nevada Supreme Court decision and there are current 
practical challenges of holding jury trials in the Henderson Municipal 
Court, enacting a city ordinance is important to protect the general 
health, safety, and welfare of the citizens of Henderson; and 
 
[4] WHEREAS, battery constituting domestic violence is a widespread 
offense and the City of Henderson has a significant interest in protecting 
its citizens from this offense; and  
 
NOW, THEREFORE, the City Council of the City of Henderson, does 
ordain: 

 
 
 Three of the four paragraphs in the preamble explicitly state that the purpose of 

enacting the Ordinance is to circumvent and avoid the Nevada Supreme Court’s ruling in 

Andersen. Thus, Petitioner finds it completely ironic that the City accuses Petitioner of 

“cherry-picking” language in the Ordinance to support its position, when the City’s response 

asks this Court to read only the language in paragraph [4] and to effectively ignore the other 

75% of the Ordinance’s language. With all due respect, Petitioner did not choose the language 

in the City’s Ordinance. 

 The City argues that “Petitioner’s claim of vindictive motivations is obviously 

unfounded,” but the Ordinance is so clear that misinterpretation is impossible: the very 

purpose of enacting the Ordinance was to avoid the jury trial mandate in Andersen. Petitioner 
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can respect that the City “does not currently have the infrastructure or practical ability” to 

conduct jury trials, but this is not a basis to deny that right altogether, especially one so 

unquestionably fundamental as a right to trial by jury. When jury trials were first provided 

for in the Nevada Constitution, execution was significantly more difficult and expensive than 

it is today, as many Nevada townships had such small populations that residents of 

neighboring towns had to be brought in on horseback in order to create a sufficient jury pool. 

If jury trials can be organized by horseback in the late 1800s, surely the courts can create the 

necessary infrastructure in 2020. 

When the U.S. Supreme Court announced the right to counsel in Gideon v. Wainwright, 

was there the infrastructure to immediately provide every indigent defendant with an 

attorney at government expense? When the Supreme Court required the government to 

disclose exculpatory evidence in Brady v. Maryland in 1963, was there a communication 

infrastructure immediately in place between prosecutors and defense counsel? Yet, now 

these are considered some of the most fundamental landmark cases in the history of 

American jurisprudence. If legal history has taught us one thing, it is that constitutional 

rights are often time-consuming; they’re often expensive; they’re often difficult. But that 

does not make them any less necessary, nor any less fundamental. The City’s “anticipated 

legal challenges” and lack of “infrastructure or practical ability” to provide a fundamental 

constitutional right is not a basis to deny it. 

Petitioner did not allege that the purpose of the Ordinance was to somehow seek 

revenge against criminal defendants; but the Ordinance itself makes clear that its purpose is 

to avoid jury trials. “Every law that takes away, or impairs, rights vested, agreeably to 
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existing laws, is retrospective, and is generally unjust, and may be oppressive.” Calder v. Bull, 

3 U.S. (3 Dall.) 386, 390-91 (1798). “There is plainly a fundamental fairness interest in having 

the government abide by the rules of law it establishes to govern the circumstances under 

which it can deprive a person of his or her liberty or life.” Carmell v. Texas, 529 U.S. 513, 516, 

120 S. Ct. 1620, 1624 (2000). 

The City’s sole counter to the fundamental fairness aspect focuses on paragraph [4] 

of the Ordinance, that “is a widespread offense and the City of Henderson has a significant 

interest in protecting its citizens from this offense.” This is an accurate statement, and 

Petitioner does not dispute the City of Henderson has somee interest in protecting its 

citizens. However, there is one gaping flaw in the City’s position: transferring cases to the 

County for prosecution accomplishes the same goals. Prosecution under County authority is 

no better or worse than prosecution under City authority.  

There is no reason why the City cannot temporarily transfer jurisdiction to the County 

for prosecution while it gets the necessary infrastructure for jury trials in place. Prosecution 

in Henderson Justice Court meets the City’s goals of protecting its citizens, arguably even 

moreso than enacting the Ordinance, which has done little more than bring domestic 

violence prosecutions to a complete standstill while these numerous procedural, substantive 

and jurisdictional issues are resolved. Thus, if the City’s ultimate concern is really in 

protecting its citizens by prosecuting cases of battery domestic violence, it could temporarily 

transfer cases to the Justice Court for prosecution while it arranged its infrastructure to meet 

its constitutional obligations, rather than expend its resources fighting to defend an 

Ordinance that was enacted to avoid them. 
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The City’s substantive legal response to Petitioner’s ex post facto argument relies on 

three cases: Collins v. Youngblood, 497 U.S. 37, 110 S.Ct. 2715 (1990), State of Hawaii v. 

Nakata, 76 Haw. 360, 878 P.2d 699 (Hi. 1994), and U.S. v. Joyner, 201 F.3d 61 (2nd Cir. 2000). 

As an initial matter, Nakata and Joyner are facially inapplicable. Nakata removed the right of 

a trial by jury for misdemeanor DUI offenses. However, these jury trials are the result of a 

statutory grant of authority rather than constitutional mandate (as DUI charges remain 

“petty” offenses under the Sixth Amendment); thus, because the jury trial is a matter of 

statutory privilege rather than constitutional right, rescinding this statutory authority does 

not implicate constitutional concerns. Similarly, Joyner deals exclusively with the right of a 

jury in sentencing, not the ultimate determination of guilt or innocence. This, too, is likewise 

not a constitutional requirement under the Sixth Amendment, and therefore the law can be 

legitimately subject to modification without constitutional implications. In this case, on the 

other hand, the Nevada Supreme Court has ruled that charges of Battery Domestic Violence 

are serious offenses that require a jury trial under the Sixth Amendment. 

Therefore, the City’s only applicable substantive response is its reliance on Collins v. 

Youngblood, 497 U.S. 37, 110 S.Ct. 2715 (1990). However, the City’s reliance on Youngblood 

is misplaced, as Youngblood provides substantial support for Defendant’s position in this 

context.  In Youngblood, the petitioner was convicted of trial by jury in the State of Texas for 

aggravated sexual abuse; the jury further decided his punishment of life imprisonment plus 

a $10,000 fine. Id. at 3. At the time of the conviction, Texas law did not permit a jury to impose 

a fine in addition to a term of imprisonment. Id. As a result, once the petitioner’s conviction 

was affirmed through direct appeal, he sought to declare the judgment invalid due to the fine 
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imposed by the jury, and requested a second trial by jury. Id. Prior to his challenge being 

heard, however, Texas passed a law that permitted the appellate court to “reform an 

improper verdict that had assessed a punishment not authorized by law.” Id. The Texas 

appellate court invoked the new law, removed the fine from the judgment, and thereafter 

denied the petitioner’s request for a new trial. Id. The petitioner challenged the new law as 

an impermissible ex post facto violation, and the Supreme Court granted certiorari. 

 The City relies on a single quotation from Youngblood taken out of context with its 

reasoning. The question addressed in Youngblood was whether a “procedural” change to a 

jury trial was an ex post facto violation, noting that Youngblood was initially convicted by 

jury trial, but the verdict was procedurally invalid because the jury also imposed a fine. 

Indeed, it is this “procedural” versus “substantive” change that was the focal point of the 

Supreme Court’s analysis: 

 
Respondent correctly notes, however, that we have said that a 
procedural change may constitute an ex post facto violation if it "affect[s] 
matters of substance," by depriving a defendant of "substantial 
protections with which the existing law surrounds the person accused of 
crime," or arbitrarily infringing upon "substantial personal rights." 
Collins v. Youngblood, 497 U.S. 37, 45, 110 S. Ct. 2715, 2720 (1990) (citing 
Beazell v. Ohio, 269 U.S. 167, 70 L. Ed. 216, 46 S. Ct. 68 (1925); Duncan v. 
Missouri, 152 U.S. 377, 382-383, 38 L. Ed. 485, 14 S. Ct. 570 (1894); 
Malloy v. South Carolina, 237 U.S. 180, 183, 59 L. Ed. 905, 35 S. Ct. 507 
(1915)). 

 
 The Supreme Court further affirmed its holdings in Duncan and Malloy regarding 

“procedural” changes in the context of an ex post facto challenge.  

 
This Court's decision in Duncan v. Missouri, supra, subsequently adopted 
that phraseology: 
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An ex post facto law is one which … in short, in relation to the offence or 
its consequences, alters the situation of a party to his disadvantage; but 
the prescribing of different modes or procedure and the abolition of 
courts and creation of new ones, leaving untouched all the substantial 
protections with which the existing law surrounds the person accused of 
crime, are not considered within the constitutional inhibition.  
… 
We think the best way to make sense out of this discussion in the cases 
is to say that by simply labeling a law "procedural," a legislature does not 
thereby immunize it from scrutiny under the Ex Post Facto Clause. Collins 
v. Youngblood, 497 U.S. 37, 45-46, 110 S. Ct. 2715, 2721 (1990). 

 
 
 Under this framework, the Supreme Court overturned its prior decision in Thompson 

v. Utah, a point on which the City also relies. In Thompson, the accused challenged the 

reduction from a 12-person jury required under the Sixth Amendment to a 6-person jury 

under Utah law. The Supreme Court initially found the reduction to be impermissible “since 

Utah was a Territory when Thompson's crime was committed, and therefore obligated to 

provide a 12-person jury by the Sixth Amendment, the Ex Post Facto Clause prevented the 

State from taking away that substantial right from him when it became a State and was no 

longer bound by the Sixth Amendment as then interpreted.” Collins v. Youngblood, 497 U.S. 

37, 51, 110 S. Ct. 2715, 2724 (1990). The Youngblood Court reversed this holding, finding 

only that the specific requirement of a twelve person jury under the Sixth Amendment as 

opposed to a six person jury under State law did not fit within the Ex Post Facto Clause. Id. at 

12.  

 The procedural versus substantive change formed the basis for the Court’s conclusion 

in Youngblood. Thus, the City’s quotation from Youngblood is taken largely out of context; 

Youngblood held that even “procedural changes” can, and often do, implicate the Ex Post 

Facto Clause, but changing from the Sixth Amendment’s specific requirement of a 12-person 
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jury to a state law requirement of a 6-person jury is a valid change. Significantly, the 

challenged law in Thompson was solely regarding the formation of the jury, not the complete 

availability of the right to a jury trial itself, which is the issue contested here. Because the 

accused was still granted a trial by jury, the Supreme Court reasonably asserted that the 

accused’s rights in going from a 12-person jury to a 6-person jury were not violated in a 

manner to constitute an ex post facto violation. 

 Along that same line of reasoning, Petitioner can find no case, nor did the City cite to 

one, where the complete retroactive removal of a constitutionally required right is a 

legitimate procedural alteration of the law. In this case, on the other hand, the Nevada 

Supreme Court has ruled that charges of Battery Domestic Violence are serious offenses that 

require a jury trial under the Sixth Amendment. A law that is specifically designed to 

circumvent this right completely does trigger an ex post facto violation pursuant to the 

Supreme Court’s holding in Youngblood. The City’s Ordinance does not propose a procedural 

change to the right to a jury trial, but rather the complete substantive removal of this right.   

 
C. The Plain Language of the Federal Definition of a “Misdemeanor Crime of Domestic 

Violence” Includes the Municipal Ordinance that Criminalizes the Same Conduct as 
State Statute 

 
 

The City claims that Petitioner’s federal definition analysis is somehow incorrect 

because “offense” does not mean “conduct,” but rather means “violations of law.” This 

premise is completely illogical. Petitioner cannot ascertain how replacing “offense” with 

“violations of law” renders a different result; the City cannot reasonably argue that one can 

commit a violation of law without engaging in unlawful conduct, as such a position would be 
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facially nonsensical. As a “violation of law” requires the commission of “conduct,” the 

analysis – even under the City’s position – does not change. 

The City’s replacement with “conduct” as “violations” has the same ultimate result – 

that it relates to the “commission of the offense,” which is precisely what is identified in 

Hayes. The City is estopped from offering any contrary argument because the City expressly 

recognized such in the lower court proceedings: 

 
Instead, “offense” is used by the Hayes court relating to the “use or 
attempted use” of force requirement that must be part of the conviction, 
not to describe the relationship portion of the clause that need not be a 
predicate element of the convicting statute… Essentially, the Court found 
that the convicted predicate offense must have as an element the force 
requirement committed by a person with the appropriate relationship to 
the victim (City’s Opposition, 27) (emphasis in original). 

 
 
 Petitioner agrees with the City that “offense” requires an element “committed by” a 

person with the appropriate domestic relationship. There is no dispute here. The City cannot 

on one hand claim that “offense” does not mean “conduct,” while simultaneously admitting 

that “offense” requires the “commission” of an act. Conduct is the commission of an act.  

 One thing an offense is not, however, is a conviction. The City’s position is simply that 

“offense” and “conviction” are synonymous and interchangeable. In its argument, the City 

uses the phrase “predicate convictions” repeatedly instead of “predicate offense.” The City 

used the terms interchangeably in the lower court proceedings as well.  

 However, while the City may take issue with Petitioner’s interpretation of “offense” 

as “conduct,” the City has provided no support for its own federal interpretation. This Court 

has been presented with two competing interpretations – one that defines “offense” in 
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reference to conduct or the commission of an act (Petitioner’s interpretation), and one that 

defines “offense” as synonymous with “conviction” (the City’s interpretation). While the City 

claims that one place where “offense” is equated with “conduct” comes from a dissenting 

opinion (which is an irrelevant argument because definitions are typically dicta in any 

event), what the City cannot refute is the adoption of Petitioner’s interpretation in Hayes, nor 

did the City address the voluminous case law that would directly contradict its position. 

 Hayes remains good law, and the concise language from Hayes is dispositive: “a 

person ‘commits’ an ‘offense.’” For additional clarification, the Court immediately follows 

this with a quotation from the controlling Ninth Circuit case United States v. Belless, 

reaffirming that one “commits” an offense, but one does not “commit” a conviction. “The 

purpose of the statute is to keep firearms out of the hands of people whose past violence in 

domestic relationships makes them untrustworthy custodians of deadly force. That purpose 

does not support a limitation of the reach of the firearm statute to past misdemeanors where 

domestic violence is an element of the crime charged as opposed to a proved aspect of the 

defendant's conduct in committing the predicate offense.” United States v. Belless, 338 F.3d 

1063, 1067 (9th Cir. 2003) (emphasis added). 

 The City’s interpretation of federal law that would synonymize “offense” with 

“conviction” simply does not hold up. Controlling federal law defines “offense” in relation to 

the “commission” of an act, or “proved aspect of the defendant's conduct.” One “commits an 

offense,” but one does not “commit a conviction.” Offense and conviction are neither 

synonymous nor interchangeable, and the use of two different terms in the federal statute 

establishes they have different meanings. Thus, while the City may take issue with the fact 
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that one source out of roughly four that would define “offense” as relative to conduct comes 

from a dissenting opinion, the City’s interpretation that would treat “offense” as synonymous 

with “conviction” has no support whatsoever and is simply incorrect as a matter of law.  

In order to reach the City’s desired conclusion, the City is asking this Court to insert 

pivotal language into federal law where it does not exist. The following brief excerpt from 

the City’s Opposition is illustrative: “More simply, the conviction for the offense must be one 

in which the convicting statute is (i) under the correct source of law (Federal, State or Tribal) 

and (ii) contains the requisite “force” element(s), and that offense must have been committed 

by the defendant who had the requisite relationship with the victim” (City’s Opposition, 23). 

The applicable federal law states: 

 
Except as provided in subparagraph (C), the term “misdemeanor crime 
of domestic violence” means an offense that—  
(i) is a misdemeanor under Federal, State, or Tribal law; and… 
 

 
 The City’s argument makes it clear that the only way to reach its conclusion is to insert 

the following bracketed language: 

 
Except as provided in subparagraph (C), the term “misdemeanor crime 
of domestic violence” means a [conviction for an] offense that—  
(i) is a misdemeanor under Federal, State, or Tribal law; and… 

 
 The City’s interpretation is contrary to the substance of existing federal law, contrary 

to the interpretations of existing federal law, and would require the rogue judicial insertion 

of language that does not appear in the existing federal law. While the City claims that canons 

of statutory interpretation would favor its position (a claim which Petitioner disputes), the 

plain language only supports Petitioner’s interpretation. An offense is not a conviction, is not 
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synonymous with a conviction, and different terms were used in different locations within 

the same federal statute, thus making clear the difference is intentional and designed to 

convey two separate meanings. Under the City’s interpretation, a “conviction” and an 

“offense” are identical and interchangeable, but this is simply belied by the plain language of 

the statute itself.  

It is not the predicate conviction that must be a misdemeanor under federal, state or 

tribal law, it is the predicate commission of an offense. As applied to subsection (i), the federal 

definition requires that the “offense,” or the underlying commission of an act, is a 

misdemeanor under Federal, State or Tribal law. Since the Code and the NRS punish the same 

conduct, the commission of an act or “offense” that violates the Code is also an “offense” or 

act committed that violates State law. As such, it fits within the federal definition as set forth 

in 18 U.S.C. § 921(a)(33)(A), and a jury trial is required.    

 Lastly, Petitioner avers that the City’s position is directly contrary to the strong policy 

interests clearly delineated by the Ninth Circuit, which supports Petitioner’s interpretation 

and the plain language of the federal law. Specifically, the City is trying to use Hayes and 

existing law to limit firearm restrictions on convicted domestic abusers: if a domestic abuser 

is charged and convicted under County law, he or she cannot own a firearm; if a domestic 

abuser is charged and convicted under Municipal law, under the City’s position, he or she can 

still own a firearm. This does not comport with the City’s purported interest in protecting its 

citizens. More importantly, this does not comport with the public policy identified in Hayes, 

a significant factor given the Ninth Circuit’s general tendency not to rely on public policy 

arguments:  
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Congress' less-than-meticulous drafting, however, hardly shows that the 
legislators meant to exclude from § 922(g)(9)'s firearm possession 
prohibition domestic abusers convicted under generic assault or battery 
provisions… By extending the federal firearm prohibition to persons 
convicted of "misdemeanor crime[s] of domestic violence," proponents 
of § 922(g)(9) sought to "close this dangerous loophole." United States v. 
Hayes, 555 U.S. 415, 421, 129 S. Ct. 1079, 1084 (2009) (internal citations 
omitted). 

 
 
 The issue in Hayes was whether a simple battery conviction against a qualifying 

domestic relation could escape the firearm provision by being prosecuted under a simple 

battery law rather than a domestic battery law. The Ninth Circuit held that by focusing on the 

facts which underlie the commission of the offense, not the name or title of the conviction, 

the purpose of the federal law was to “close this dangerous loophole” – the same loophole 

the City asks this Court to apply, simply by calling the charging source a “code” rather than 

“statute” even though they are substantively identical and both criminalize the same 

underlying acts of domestic violence.  

 The City complicates and conflates the analysis in an attempt to muddle the most 

simple interpretation of the plain language of the statute – an offense is an offense, and a 

conviction is a conviction; an “offense” relates to the act/commission of conduct, and a 

“conviction” relates to the proof that such an act/commission occurred beyond a reasonable 

doubt. The plain reading of the statute requires a conviction in any court (which the parties 

agree includes Municipal Courts) that arises from an act/commission of conduct which 

would be a violation of State, Federal or Tribal law. This is the cleanest, most literal reading 

of the federal statute that requires no complex interpretation beyond the plain language 
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itself; it is the interpretation adopted in Hayes by the United States Supreme Court and 

reaffirmed in Belless by the Ninth Circuit. To briefly reiterate: 

 
§ 921(a)(33)(A) defines "misdemeanor crime of domestic violence" as a 
misdemeanor offense that (1) "has, as an element, the use [of force]," and 
(2) is committed by a person who has a specified domestic relationship 
with the victim…. Hayes, 555 U.S. at 421. 

 
 

The Henderson Municipal Code is a misdemeanor offense. It has, as an element, the 

use of force. It requires the use of force be committed by a person who has a specified 

domestic relationship with the victim. Therefore, the Henderson Municipal Code is an 

offense that qualifies under 18 U.S.C. § 921(a)(33)(A). Despite the City’s attempt to muddle 

this extraordinarily simple application of law by drawing on cases which address different 

issues and arguments,1 the language in Hayes, combined with the plain language of the 

federal statute, is very simple to apply and equally conclusive.2  

/// 
 
 
 
/// 
 

 

1 The City repeatedly relies on the same three non-controlling cases to claim that “Petitioner’s interpretation of 
the federal definition has been rejected by federal courts” (Opposition, 28: 20). Petitioner responds, as he did 
pre-emptively in the Opening Brief, that all three of these cases are inapplicable because they analyzed a 
separate and unrelated argument that the word “State” should be interpreted to include “Municipal.” 
“Wagner argues that the plain meaning of ‘State law’ found at section 921(a)(33)(A)(i) means state law while 
the government argues that the term includes local laws.” United States v. Wagner, 2017 U.S. Dist. LEXIS 165876 
(D. Nev. Oct. 5, 2017) (citing United States v. Enick, 2017 U.S. Dist. LEXIS 89140 (D. Idaho June 9, 2017); United 
States v. Pauler, 857 F.3d 1073, 1078 (10th Cir. 2017) (rejecting the government's argument that "State" 
should be read to mean "state and local")).  
 
2 Although the City claims that Petitioner’s use of United States v. Perkins was “improper” and “misleading,” 
Petitioner will not address these arguments because Petitioner provided the entirety of the Perkins case as an 
appendix exhibit, thereby allowing this Court to make its own reasoned determination of Perkins’ applicability 
based on the parties’ respective interpretations.  
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D. Unrestricted Prosecutorial Discretion Does Not Allow the Government to Determine 
When a Defendant Can Exercise a Fundamental Constitutional Right 

 
 
 The City acknowledges that the only distinction between charging an individual 

under the Nevada Revised Statute, as opposed to the Henderson Municipal Code, is that the 

former warrants a jury trial whereas the latter (under the City’s interpretation) does not. 

The Prosecution has completely unfettered discretion to determine which authority will be 

the basis of the charge when more than one authority has concurrent jurisdiction; by 

correlation, the Prosecution has unfettered discretion to determine whether the accused can 

exercise his right to a jury trial. Petitioner maintains that such complete discretion, without 

any guiding principles or uniform rules of application, constitutes an equal protection 

violation because the Government can choose, at its whim, whether to grant or deny a vested 

fundamental right to the accused. 

 The City first takes issue with Petitioner’s use of the word “vested.” However, the 

City’s analysis on the “vested rights doctrine” is misplaced and irrelevant to the case at hand. 

Petitioner maintains that the right to a jury trial became vested as soon as Andersen was 

issued; this is clearly not an implication of the “vested rights doctrine” as it relates to water 

rights or pension law, but rather merely using the term “vested” in its colloquial dictionary 

definition “secured in the possession of or assigned to a person” or “protected or established 

by law or contract.”3 Ironically, the City’s attempt to conflate the simple term “vested” into a 

confusing and inapplicable interpretation of the “vested rights doctrine” is a perfect example 

 

3 Lexico Oxford Dictionary Online, available at https://www.lexico.com/en/definition/vested. 
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of the same efforts by the City to conflate the federal term “offense” into a confusing and 

inapplicable interpretation of federal statute under 18 U.S.C. § 921(a)(33)(A).  

 When Petitioner stated that the right to a jury trial had vested, this is a wholly 

accurate statement; the right to a jury trial was “secured” to defendants upon the passing on 

Andersen, and “protected or established by law” in this same regard. Thus, when Petitioner 

argued that unfettered prosecutorial discretion cannot be the basis to infringe upon a vested 

right, the City’s analysis of the “vested rights doctrine” under water rights law is irrelevant 

and does not refute the argument.  

 Rather, the City maintains that such unfettered and unrestricted discretion is 

acceptable and “must be respected” (City’s Opposition, 44: 27). Petitioner would respectfully 

disagree; while the Prosecution maintains discretion over some charging decisions, this does 

not translate to complete discretion in every aspect of the charging process. Notably, the 

cases cited by the City provide for discretion over decisions such as whether to prosecute 

and what charges to bring. These decisions undoubtedly must carry a degree of discretion 

because the prosecution must determine what charges, if any, are supported by probable 

cause.  

However, the City could not provide one case that would allow this same level of 

discretion over the availability of a Defendant’s constitutional rights, and Petitioner submits 

there is none. The very purpose of enacting the Constitution of the United States was to 

protect the citizens from government overreach by enshrining fundamental rights and 

liberties, such as a trial by jury, to those accused of a crime; it would do little to further that 
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purpose if the government had complete discretion to determine when the accuse can 

exercise these rights under the guise of “prosecutorial discretion.”  

Although the City argued to the lower court that a trial by jury under the Sixth 

Amendment was not a fundamental right, the City seems to have largely abandoned that 

argument (as it is contrary to centuries of established case law). However, the City continues 

to assert that “Equal [P]rotection is also not impacted because no actual classification is 

created, and no fundamental right is impacted” (City’s Opposition, 48: 21). The City’s own 

position, however, is that charging under State/County authority would permit a jury trial 

as a fundamental right under Andersen, but charging under Municipal authority does not. 

Thus, it is nonsensical for the City to contradict its own position by claiming that no 

fundamental right is impacted depending on the jurisdiction in which a person is charged. If 

a jury trial is a fundamental right, and the availability of a jury trial is dependent on the 

charging authority, then “prosecutorial discretion” to determine the charging authority 

impacts a fundamental right.  

Nonetheless, the City argues in the alternative that even if strict scrutiny is triggered, 

“the code section is a narrowly-tailored law created and used for the compelling state 

interests of public safety, reduction of domestic violence, and victim protection” (City’s 

Opposition, 48: 23). Petitioner would also point out a particularly interesting paragraph 

from the City’s Opposition:  
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In short, domestic violence victims, who are attacked by their abusers in 
Henderson are the City of Henderson’s victims, not Clark County’s. No 
such guarantee of continued victim safety could be made if these cases 
were sent to the Clark County District Attorney’s Office – an 
extraordinary, yet horribly overburdened agency. (City’s Opposition, 48: 
9) (emphasis in original).  

 
 

It is statements such as these that should make the Court wonder, is the City’s desire 

to prosecute simply a territorial battle to keep cases? The City of Henderson affirms the 

purpose of the Code is to protect its citizens, but the only difference between the jurisdictions 

is that prosecuting in Municipal Court would allow domestic abusers to keep firearms. How 

is denying a jury trial and permitting convicted abusers to keep guns “narrowly tailored” to 

public safety and victim protection?  

 The City then tries to analogize the distinction between county and municipal 

prosecution to state and federal prosecution. Specifically, the City argues that it is entirely 

permissible to charge a defendant by “different prosecutorial decisions by different 

prosecutorial agencies” because federal authorities can charge for the same conduct as state 

authorities without violating Equal Protection. However, case law has established that state 

and federal authorities have individual sovereign jurisdiction, and therefore it does not 

violate double jeopardy or equal protection principles to be prosecuted in both jurisdictions 

for the same offense. There has long been a “general principle that a federal prosecution is 

not barred by a prior state prosecution of the same person for the same acts.” Abbate v. 

United States, 359 U.S. 187, 194, 79 S. Ct. 666, 670 (1959) 

That is entirely different from concurrent jurisdiction, such as between county and 

municipal authority, where prosecuting in both jurisdictions for the same offense would 
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violate double jeopardy and equal protection principles. “Because the justice court 

and municipal courts derive their authority from the State of Nevada, they are not separate 

sovereigns for double jeopardy purposes and may not both punish Seay for the same 

offense.” Seay v. Eighth Judicial Dist. Court of State, 2013 Nev. Unpub. LEXIS 1765 (2013). 

Under Seay, the City’s analogy of the instant case to a state/federal jurisdictional distinction 

is unavailing. 

The City then relies on a very limited and “cherry-picked” excerpt from Hudson v. City 

of Las Vegas, 81 Nev. 677, 409 P.2d 245 (1965). However, the two sentences selected by the 

City are grossly misleading, as Hudson’s ultimate ruling utilizes reasoning which, applied 

post-Andersen, would actually reach the opposite conclusion. Hudson argued that it was 

unlawful to charge him under the Municipal Code, where he would not be entitled to a jury 

trial, whereas if he were charged under the State Statute, he would be entitled to a jury trial. 

This is a near identical situation to the instant case. 

However, the Hudson Court held there was no violation specifically because he was 

not entitled to a jury trial under either Municipal Code or State Statute. The Court conducted 

an extensive analysis of why “petty offenses” are not entitled to a jury trial, regardless of 

whether the offense is charged under Municipal or State authority. However, this reasoning 

was overturned in Andersen, which held that defendants are entitled to a jury trial for 

domestic battery under State authority. If Hudson’s ruling was premised on there being no 

difference in the right to a jury trial regardless of the charging authority, the Supreme Court’s 

decision in Andersen directly impacts that ruling because now there is a difference in the 
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right to a jury trial depending on the charging authority. Therefore, what the City terms the 

“straightforward ruling” in Hudson is no longer good law.  

Lastly, the City claims that no classification is created between the different charging 

authorities. Petitioner had argued, both to this Court and to the lower court, that 

prosecutorial discretion determines whether offenses that occur in concurrent 

county/municipal jurisdiction are charged under State Statute or Municipal Code. The City 

takes issue with the “incorrect assumption that misdemeanor arrests for domestic battery 

charges in Henderson are distributed by an act of prosecutor discretion between the 

Henderson Justice Court and the Henderson Municipal Court” (City’s Opposition, 52: 18) 

(emphasis in original). However, while the City has noted on more than one occasion that 

this assumption is “incorrect,” the City has failed to provide the “correct” answer, despite 

multiple opportunities to do so. If it is not prosecutorial discretion, then what is it? If the City 

is going to claim (repeatedly) that this assumption is “incorrect,” Petitioner would appreciate 

the City supplying the “correct” answer. 

Instead, the City only argues that “virtually” all and “most” domestic violence cases 

are prosecuted in Henderson Municipal Court, rather than Henderson Justice Court. 

Nonetheless, there are cases prosecuted under both authorities. Whether it’s one case or a 

thousand, the fact that “most” go to one place does not alleviate the premise that 

prosecutorial discretion governs this decision, particularly when no uniform or guiding 

standards exist to mandate any consistent course of conduct.  

As applied to this case, there is no standard at all to determine whether a person who 

commits the same conduct is charged under Nevada Revised Statutes – and thus is entitled 
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to a trial by jury as a fundamental right under the Sixth Amendment – or whether that same 

person is charged under the Henderson Municipal Code, which the City asserts precludes the 

jury trial right. The United States Supreme Court selected a definition of “arbitrary” in United 

States v. Carmack, 329 U.S. 230, 243 n.14, 67 S. Ct. 252, 258 (1946): "Arbitrary" is defined by 

Funk & Wagnalls New Standard Dictionary of the English Language (1944), as "1. . . .; without 

adequate determining principle; . . ." and by Webster's New International Dictionary, 2d Ed. 

(1945), as "2. Fixed or arrived at through an exercise of will or by caprice, without 

consideration or adjustment with reference to principles, circumstances, or significance, . . . 

decisive but unreasoned; . . . ." Id. (ellipses in original).  

In this instance, “most” criminal charges for the same conduct are brought in one 

jurisdiction and some in the other, but there is no governing standard or “adequate 

determining principle” to govern when similarly situated people in the same jurisdiction are, 

or are not, constitutionally entitled to a trial by jury. As such, Defense continues to assert, 

until the City establishes otherwise, that the arbitrary discretion to determine the charging 

authority directly impacts a fundamental right by permitting a jury trial under the Sixth 

Amendment when charged under the NRS, but denying this right under the Code (even if 

both are otherwise valid laws). This distinction, made without guidance or reason, violates 

established Equal Protection principles under the state and federal constitution.  

 
E. The Municipal Court Must Divest Itself of Jurisdiction Because it Cannot Lawfully 

Accommodate a Defendant’s Constitutional Right to Trial by Jury 
 
 
 Although the City takes issue with Petitioner’s use of the term “divest” instead of 

“transfer,” Petitioner maintains that the proper terminology when “transferring” jurisdiction 
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of a case is “divesting” one authority of jurisdiction and “vesting” jurisdiction in another. The 

same terminology is used in appellate and post-conviction practice. When a notice of appeal 

is filed in District Court, jurisdiction is “transferred” from the District Court to the Supreme 

Court. However, again, the proper terminology is to say the District Court has been “divested” 

of jurisdiction over the case, and jurisdiction has “vested” with the Supreme Court. See, e.g., 

Mack-Manley v. Manley, 122 Nev. 849, 852, 138 P.3d 525, 528 (2006) (“As a properly 

filed notice of appeal vests jurisdiction in this court, the district court is divested of 

jurisdiction to consider any issues that are pending before this court on appeal”). 

Nonetheless, while an interesting academic exercise, the difference in terminology is purely 

semantic, and plays no substantive role in the analysis.  

 The City concludes that NRS 5.0503 cannot apply because the “statutory 

prerequisites” are not met. Specifically, the City writes that a case cannot be transferred 

because a plea agreement has not been reached, nor a final disposition of the case 

determined, as required by Section 2. This is incorrect. The City failed to address or respond 

to Petitioner’s argument – a finding that jury trials are required would constitute a “final 

disposition” of the case. Specifically, a “final disposition,” also referred to as a “final order” or 

“final judgment,” is defined as “one that disposes of all issues and leaves nothing for future 

consideration.” Sandstrom v. Second Judicial Dist. Court, 121 Nev. 657, 659, 119 P.3d 1250, 

1252 (2005); Elsman v. Elsman, 54 Nev. 28, 30, 3 P.2d 1071, 1072 (1931) (stating that a final 

judgment disposes of all issues and leaves nothing for future consideration). “A judgment or 

decree is final that disposes of the issues presented in the case, determines the costs, and 

leaves nothing for the future consideration of the court. When no further action of the court 

Bates 465



 

28 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

is required in order to determine the rights of the parties in the action, it is final.” Perkins v. 

Sierra Nev. Silver Mining Co., 10 Nev. 405, 411 (1876). Therefore, a finding that a jury trial is 

required may constitute a “final disposition” when combined with the corresponding ruling 

that the Henderson Municipal Court is precluded from conducting jury trials.  

 While Petitioner personally has no preference as to whether jury trials are held in the 

Justice or Municipal Court and will happily do so in either jurisdiction, Petitioner does 

believe the law does not jurisdictionally permit the Municipal Court to conduct jury trials. 

The City relies, as it did in the lower court, on Donahue to conclude that because the City of 

Henderson is incorporated under a special charter, the statutory prohibition on jury trials in 

NRS 266.550 does not apply.  

The jury trial prohibition in NRS 266 also contains a caveat that it will apply to cities 

incorporated under a special charter if the special charter explicitly recognizes the 

applicability of the NRS. See, NRS 266.005 (“Except as otherwise provided in a city’s charter, 

the provisions of this chapter shall not be applicable to incorporated cities in the State of 

Nevada organized and existing under the provisions of any special legislative act or special 

charter…”) (emphasis added). In this case, the Henderson Municipal Court expressly 

concluded that the Henderson City Charter does incorporate NRS 266, and therefore 

incorporated the jury trial prohibition in NRS 266.550. This is a factual finding of the lower 

court, based on the plain language of the Henderson City Charter, and should not be 

disturbed absent a clear error.  

The City acknowledges that its Charter “permits governance of NRS Chapters 5 and 

266,” but argues that 266.550 is specifically excluded from incorporation because it is 
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“inconsistent” with the Charter; the City argues that incorporating the jury trial prohibition 

in NRS 266.550 is “clearly inconsistent with the Charter’s purpose, which is to provide for 

the public health, safety and general welfare of its citizens” (City’s Opposition, 61: 27). The 

City’s position fails for a number of reasons. First, the City does not argue that the jury trial 

prohibition is “inconsistent with this Charter,” but rather that it is “inconsistent with the 

Charter’s purpose,” a very important distinction. Nothing in the Henderson City Charter 

expressly permits trial by jury, and thus the prohibition of such is not inconsistent with the 

Charter. That should end the inquiry. 

Nonetheless, Petitioner still disagrees that the jury trial prohibition is inconsistent 

even with the Charter’s purpose. As stated previously, there is no legitimate connection 

between “public health, safety and general welfare” and permitting domestic abusers to keep 

guns. If the City’s position were correct, then municipalities should be able to prosecute 

felonies as well; prohibiting felony prosecution is also “inconsistent with the Charter’s 

purpose,” but the City cannot reasonably argue that felony prosecutions in municipal courts 

are lawful. In the same regard, precluding one specific type of misdemeanor offense because 

the constitution demands a right the City cannot legally provide is not “inconsistent” with 

the Charter in any meaningful respect.  

 
/// 
 
 
 
 
/// 
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CONCLUSION 

 
 For these reasons, Petitioner respectfully requests this Court issue a writ of Certiorari 

finding that the Henderson Municipal Court lacks jurisdiction to charge or adjudicate charges 

of misdemeanor battery domestic violence under either the NRS or Henderson Municipal 

Code; in the alternative, Petitioner requests this Court issue a writ of Mandamus requiring 

the Henderson Municipal Court to “transfer” battery domestic violence cases to the Justice 

Court pursuant to the process set forth in 5.0503(1)(b) so that Petitioner may invoke his 

fundamental right to a trial by jury.  

 
 
 

Dated this 13 day of May, 2020. 
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)
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HENDERSON MUNICIPAL )
COURT, ET AL, )
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  Defendants.  )

WRIT OF MANDAMUS

Before the Honorable Kathleen Delaney
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Reporter's Transcript of Proceedings
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APPEARANCES:

For the Plaintiff: Kelsey Bernstein, Esq.

For the Defendants: Marc Schifalacqua, Esq.
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Las Vegas, Nevada, Tuesday, May 19, 2020

* * * * *

THE COURT: Nathan Ohm versus Henderson Municipal

Court.

One housekeeping matter.

Of course if you were here in court, you would

see that my full staff is here, my Court Reporter is

here, and if either of you would like to have the

transcript of this proceeding, then you would need to

request it in advance.

If you were in the courtroom, you would see the

signage.

I know Miss Bernstein's been here quite a bit.

I don't know if we have had you up here, Mr.

Schifalacqua, but we now require requests in advance for

the matter to be reported if anybody wants it.

There's no opportunity to create the transcript

subsequent and have any kind of an official record, that

way there would be the minutes, but that's all you would

have.

Would either party would like to have this matter

reported this morning?

MS. BERNSTEIN: The Petitioner would, Your Honor.

THE COURT: We'll go ahead and give you the
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information now.

I appreciate that.

I have two Court Reporters that cover the docket,

and the Reporter I have present today is Bill Nelson.

Mr. Nelson's number if you need to reach him is

702-360-4677.

He will of course reach out as well, but he will

write the matter.

I will then ask, so far so good, that you both

speak slowly and enunciate with your arguments, so we be

sure we don't miss anything.

The prior matters we had on the calendar were a

little lengthier than we anticipated. We thank you for

your patience this morning.

We also had some difficulties, one because or

more of the counsel were very muffled or however they

were speaking into whatever phones, it wasn't quite as

easy to follow.

Both of you, I could hear you very well when you

responded to the call, so I think we're in good shape.

We'll just jump right in.

I have obviously on the calendar today something

that is a first impression for this Court.

I appreciate there may have been other matters

like this that likely are pending in other departments,
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but my first impression for this matter here, and it is

styled as a Petition For Writ of Mandamus, or in the

alternative a Writ for Certiorari.

Where the argument seems to go would led itself

for a Certiorari, not a Mandamus, but it is a Writ of

Mandamus, and in it it asks -- I don't want to dispense

of too much of that argument, I think there's so much

more meaty stuff to get to, but I do perceive here that

Mandamus is something that is being argued and can be

considered just from the aspect of there was a lower

Court determination, there was the full hearing as

discussed, evidence was taken, and there was a

determination made.

And I think iit is being brought to the Court's

attention that there was either an abuse of discretion

there, or it is an extraordinary remedy, we understand

that, but if there was an abuse of discretion acting in

an arbitrary or capricious manner, we could review it

from that circumstance.

But I do think Mandamus is available.

I think Certiorari would beg us to proceed

differently and perhaps require more of the record than

is available to us now.

But I don't perceive an impediment to considering

the relief. Whether or not the relief will be granted
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is another issue entirely.

And that's where I really wanted to focus the

argument.

Does either of you want to speak this morning

just to whether or not both forms of relief can be

argued for today?

Miss Bernstein.

MS. BERNSTEIN: No, Your Honor.

I think if you are willing to consider sort of

the underlying information, I think under the Mandamus

umbrella that is fine, as long as it gets considered one

way or the other.

THE COURT: Mr. Schifalacqua, I do want to give

you the opportunity to make some record if you think the

Court's in error in saying if you consider Mandamus in

these circumstances -- I know that was a portion of your

argument, I don't want to short-cut that.

Anything you want to highlight there?

MS. BERNSTEIN: Not much, Your Honor.

I think you said, if you're considering Mandamus,

what the standard would be, the abuse of discretion is

arbitrary, capricious, if that's where we are

proceeding, we'll simply argue it on the merits at that

point.

THE COURT: I think that is really where this
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case goes is, let's really talk about what occurred in

these underlying circumstances, and there's a lot of for

lack of a better way to say it sort of finger pointing

at what lead us to the point that this Defendant, now

petitioner, Mr. Ohm was being prosecuted under the

Henderson code, and whether or not that is the focus

that is appropriate here or not, is to some degree a

first-blush issue for the Court because what has been

argued is, look, this happened, he got prosecuted under

the code, subsequent to passage and for whatever

circumstances were at play, but he did get prosecuted.

The Court has proceeded, the Court did vet the

issue of whether or not there was -- the lower Court did

vet the issue whether or not there was any ex post facto

issue, any other issue would preclude the Court from

going forward, and ultimately whether or not there was a

trial entitlement under the code prosecution, and really

to me it's sort of that decision the Court has to look

at and say, is it appropriate timewise, is it

appropriate substance wise for this Court to take that

on.

One of the things that is raised by Mr.

Schifalacqua is, this is an issue already pending before

our ultimate Appellate Court.

I don't know if we have any insight as to when

Bates 478



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844

8

that might be either argued if required or decided, but

there is that issue already pending.

Then ultimately isn't there really just a plain

remedy to the Writ regardless of how we can consider the

record, isn't there already a remedy to go forward with

the bench trial, go forward with the outcome, and then

ultimately determine from there what you want to appeal

and what you want to focus on?

I know I've sort of summarized more than asked a

question, and I appreciate I'm not trying to be

confusing there, I always think it's important for

counsel to know sort of how I reviewed the documentation

and sort of where my thought process is.

If I had not asked it, really it would be why is

there not a plain speedy remedy of going forward with

the trial, even if you feel strongly it should be a jury

and not a bench, and then ultimately following the

outcome, then going up on appeal as needed to challenge

that.

Why is that not the appropriate mechanism here,

Miss Bernstein?

MS. BERNSTEIN: Thank you, Your Honor.

So I guess that sort of does tie in for Writ of

Certiorari. The reason we plead that in the alternative

is, both require an out-of-Court remedy at law.
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The Petition is -- The lower Court exceeded its

jurisdiction, that is one of the main issues we have

here.

You can kind of break down the Petition for the

main -- the definition of a misdemeanor crime of

domestic violence equal protection jurisdictional

argument.

THE COURT: Miss Bernstein, I'm going to ask one

favor.

If you could, slow down a touch, and then you did

cut out a little bit there right as you sort of lead

into there are four things, and then it sort of cut out,

and then I think we missed the first of the four.

So if you could, repeat that, please.

MS. BERNSTEIN: Sure.

The four kind of subject patterns, main

categories of the Writ, one of them is the ex post

facto --

THE COURT: It just cuts out, and when it does,

my Reporter can't write it, and we're going to have to

stop you and ask you to repeat.

So if there is anything you can do to speak more

slowly, and enunciate, and try to not lose words,

because there's enough gap for these gaps to not lose

your words, it would be helpful.
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MS. BERNSTEIN: Understood, Your Honor.

I apologize.

THE COURT: So ex post facto is the first.

Go on.

MS. BERNSTEIN: Whether or not it fits into the

federal definition of the misdemeanor crime of domestic

violence.

The third is the equal protection argument and

strict scrutiny arguments.

The last is the jurisdictional issue.

So part of the reason we plead it in the way that

we did is because the Petitioner's view of the necessity

of a jury trial would preclude the Municipal Court from

having jurisdiction, and so when the Municipal Court

made a ruling on this issue, it ultimately determined

that it had jurisdiction, whereas Petitioner's position

is that it did not.

So -- and part of the reason that it is permitted

as an interlocutor Writ, we now have to wait for if

there's a conviction because a jurisdictional challenge

can be raised at any time under the lower Court by

proceeding to trial or sentencing, all of that would be

in excess of the Court's jurisdiction.

So judicial economy would actually be recognized

and prefer the Petition be brought in an interlocutory
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manner, rather than go through that entire proceedings,

which may be null from the beginning, only to have it

reversed and sent back.

And that's similar reasoning with the Mandamus

argument is, there's no claimed speedy adequate remedy

at law because there's no statutory or legal authority

for an interlocutory direct appeal, it would have to be

by way of an extraordinary Writ Petition, and it's not

uncommon to raise interlocutory issues, whether it's

from the Municipal Court to the District Court. Or the

District Court to the Supreme Court by way of an

extraordinary Writ. Specifically a Mandamus.

You see it frequently with a denial of a

pre-trial Habeas Petition if you have a motion to

dismiss an Indictment, and that is denied, something

would essentially impact the entire proceedings, the

Court's have recognized a specific policy would be in

favor of considering those claims on the merits now,

rather than going through the whole spiel so to speak,

only to come back and say, no, it should have been done

this way from the beginning.

So the Petitioner in this case does not have a

remedy because any further exercise of the lower Court

function could be either in violation of the law, or in

excess of its jurisdiction.
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Additionally, the obvious statewide ramifications

of this ruling will favor a determination now, rather

than as I indicated before going through the entire

process only to have it come back.

THE COURT: Can I ask you -- Go ahead.

Sorry.

I thought you paused.

MS. BERNSTEIN: I was for a second.

Go ahead.

THE COURT: Can I ask you -- I don't mean to ask

what possibly could seem like an ill-informed or dumb

question, but I think we need to sort of flush this out

since it's at the heart of your argument.

Why would the necessity of a jury trial preclude

Muni Court jurisdiction?

MS. BERNSTEIN: Sure.

So that just kind of bounces into the very last

prop of it, which is the challenge to the ultimate Court

-- or Municipal Court's ultimate jurisdiction to hear

jury trials, and that is based on the Proposition NRS

2666 that specifically precludes Municipal Courts from

holding a jury trial.

THE COURT: But doesn't the Anderson decision

from the Supreme Court to some degree effectively

override that?
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MS. BERNSTEIN: It would only override if there

was a conflict, but if there's no conflict, then the two

statutes in harmony is in effect, and that's what is

going on here, it's not actually a conflict to have a

constitutional mandate to hold a jury trial and then

make a specific sub-set of cases say the Municipal Court

can't conduct jury trials, we're not in -- saying the

Municipal Court should cease from functioning, were not

saying that every case must be transferred elsewhere,

but there is several ways for the city to seek to exist

as an entity.

THE COURT: Miss Bernstein, you have gotten a

little fuzzy again.

You have indicated you're not asking the Court to

find the Muni Court doesn't exist, and you indicated

that obviously in the Muni Court would have to determine

how to proceed, but that that really there's no conflict

with this statute that -- or with the lack of

jurisdiction Muni Court would have as understood to have

trials.

I want to make sure you get a chance to finish

that out.

I do have a question, but maybe just repeat that

last part to make sure we didn't miss it.

MS. BERNSTEIN: Sure.
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To summarize the argument, there isn't a conflict

that would cause that Supreme Court's ruling to override

the NRS, that they can exist independently, and the

Municipal Court can still achieve all of its goals, all

of its policies by simply transferring battery/domestic

violence cases for prosecution to the Justice Court.

So that way the constitutional mandate can still

be satisfied and the Nevada statute that prohibits jury

trials can still be satisfied in a way that the

Municipal Court can continue to regularly function.

THE COURT: Okay.

So this baits my follow-up question.

I didn't mean to interrupt you, but I don't want

to lose my thought.

Isn't all of this though ultimately an academic

discussion?

Because rather than the Henderson Municipal Court

or Henderson itself going that route to address the

Henderson decision, it went the other route, it went a

route to pursue the prosecution under a code, which then

in turn would not require a trial, so doesn't this

entire argument really just boil down to, is the code ex

post facto?

MS. BERNSTEIN: I would not say so, Your Honor,

because the primary difference under transferring the
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cases to Justice Court versus prosecuting under the code

is that Defendants are still granted their

constitutional rights to a jury trial, so the

constitutional mandate is satisfied when they transfer

the cases to the Justice Court by prosecuting under the

Municipal code, and the City's position is they are not

entitled to a jury trial, that actually would create the

conflict because it's denying the constitutional mandate

to be abused on the basis of the code versus the NRS

which kind of gets back into the heart of the remainder

of the Writ.

So my position would be that transferring the

cases to Justice Court accomplishes every goal, while

recognizing how each authority can operate independently

to achieve the same purpose.

THE COURT: Okay.

Anything else before I go over to Mr.

Schifalacqua?

Of course I'll give you a chance for rebuttal as

well, but anything else?

MS. BERNSTEIN: I'm assuming just on the issues

we're talking about, not on everything, right?

THE COURT: Well, the issues we're talking about,

but I'm focusing on these issues because these are the

ones I think may ultimately be determinative, so if you
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want to cover more, again I read the briefings, but if

you want to cover more, do that now, so I can then give

Mr. Schifalacqua the opportunity to make a full response

as well.

MS. BERNSTEIN: Sure.

So the only other thing I would bring up that I

raised it briefly in my reply, but I would like to kind

of bring the Court's attention to it is the City's

argument they made for the first time that prosecuting

under county authority is somehow less worthy of

prosecution under Municipal authority.

The city specifically said in their answer to the

Petition that there is not the same guarantee of victim

safety as if they were prosecuted under the Justice

Court umbrella instead of Municipal.

I do take serious issue with that. I do not

believe that is a legitimate line of reasoning.

I think that prosecutions, regardless of the

jurisdiction, should be given equal weight.

So I was somewhat surprised to see the City come

out and say the Henderson prosecution should be granted

more weight than county prosecutions.

I also would like him to address that a little

bit as well.

THE COURT: Thank you.
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Mr. Schifalacqua.

MR. SCHIFALACQUA: Thank you so much, Your Honor.

And thank you, Miss Bernstein.

I really when looking at this I think the Court

hit the nail on the head, we can really boil this down

to really one question is:

What is the petitioner really asking Your Honor

to do, and why?

When we get to that answer, it's actually

absolutely they are asking this Court to dictate really

where the executive branch in Henderson files

misdemeanor domestic battery cases, and to get into

which agency and which Court and which charge will be

filed where.

That is simply never something that has really

ever happened in Henderson, Las Vegas, Nevada, and Miss

Bernstein's a very good writer, wrote well over a

hundred pages in both the Petition as well as the reply,

and they did not give you one case, Judge, something

like this ever happened where a Court has reviewed

something and unilaterally ordered the transfer of a

particular brand of case from one jurisdiction over to

another when clearly the one jurisdiction can handle

that level of crime. It's not as though we're filing

gross misdemeanors or something like that.
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And there's a reason why it never happened,

Judge, anywhere, and it's because our Supreme Court's

always been very clear about this, if there's a law that

is enacted, and councils and legislatures have that

right under their police powers, and the prosecutor

decides to charge one charge over the other if there's

probable cause and no act of discrimination of any type,

and none of those are being alleged here.

Court's aren't getting into the middle of that,

not getting into the middle of that discretion.

So this is really not, Your Honor, about them

getting a jury trial. They don't really want a jury

trial in my estimation.

The reason I say that is, first of all, they are

saying, not only find the code illegal or invalid, but

saying we can't make laws about this, but also rules,

the Municipal Court can't hear, so they couldn't file

any type of domestic battery charge there.

So they want it both ways, just really don't want

the case heard, and that's why it's not about the

rights.

What city council's meeting on this in Henderson,

if I can briefly say why they did what they did, they

always held the victim in public safety in their goals,

non-stop put their money behind it, and in my years as
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City Attorney it's part of that, and certainly on

domestic battery cases we take a hard line out here.

They knew in the Blanson (Phonetic) decision from

1987 Chief Justice Gunderson summed it up well, and he

said, a decision of this Court that would require jury

trials in the prosecution of DUIs in that case would

require tremendou expense to the municipality of the

State, and further went on to say, procedures and

summons for the selection of jurors in Municipal Court

do not exist. A decision requiring jury trials in the

Municipal Court could not be implemented until such

procedures were developed.

This Court is not in a position to legislate the

procedures to be followed in such cases, and the

legislature of this State is not principally there to

fill this void.

Those things ring now more true now than ever.

There hasn't been a history of doing jury trials

in municipalities. I'm all for it, but it can't happen

at the drop of a hat, and can't happen without some

guidance either from the Supreme Court or legislature.

The reason I say that, Judge, is that you do jury

trials all the time, you know how expensive and how

complicated they become, there's rules, and NRS 175 is

the directing guide, Your Honor, about how to do these

Bates 490



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844

20

trials with challenges and procedures and peremptories,

and how do you summons the jury, and what does the pool

need to look like, they don't have that for

municipalities.

We can guess, but that is not good, and that is

why they can make an order, whatever you want you can't

implement it until there's some practical things that

take place, and so they were caught with what to do.

Just charge everything as simple battery.

That is not an option here, or is it, counsel,

that is not right, domestic violence is a serious issue.

As Miss Bernstein would want to transfer all

cases, if that is even such a thing, but the District

Attorneys office, there's no agreement to take cases,

nor could they. It would really be kind of academic in

a way. I don't know how that would even happen, taking

hundreds, if not thousands, of cases and dropping them

from the City on the County's doorstep and without

anymore resources somehow think that victims are going

to get some form of justice, some of which would

obviously be passed the statute of limitations, wouldn't

be able to be refiled.

So domestic violence doesn't stop though for the

legislature to convene, or for our Supreme Court to give

some further guidance.
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Victims have rights under Marcy's law to get

speedy justice just as much as Defendants do.

And the City counsel knew that, and while they

would have liked to provide jury trials, we still need

guidance about how to do them, and clear authority to do

them.

We clearly I believe do have the authority.

Anderson was the Supreme Court case from the

Municipal Court in Las Vegas, and it was remanded to do

the trial, that is about as clear as it gets, we can do

them, but as you can see, Your Honor, not everyone

agrees with that.

So it's very difficult for a city council to

allocate hundreds of thousands of dollars when there's

challenges of the authority, and that's where they were,

there needed to be legislation, needed to be more

guidance, but in the meantime just not prosecuting cases

wasn't the option.

So they really don't have the right to make the

law. They have good reason to make the law.

So the only question is:

Is the law valid?

I'll hit very quickly on the challenge, it's not

ex post facto.

THE COURT: Before you go there, because I really
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do think that that is sort of at the heart of this

dispute, but I want to hold off on that because I want

to sort of wrap up this discussion now because if that's

why I posed the question, I said it may sound like a

dumb question, but that's why I posed the question of

whether or not the fact that Anderson now would tell us

that a jury trial is required in a DV case because of

the serious nature of it, that it precludes the Muni

Court from having jurisdiction.

I agree with your assessment, Mr. Schifalacqua,

on that point, which is the Henderson case came up from

Muni Court, came back, I think it creates myriads of

difficulties for the Muni Court to figure out how to do

it, but not precluded.

I don't believe now that the Anderson decision

came down from doing it, so that's why to me it's not a

jurisdictional issue, it is an issue of the way

Henderson chose to proceed, did they do so validly, so

before we get to that argument I want to come back to

Miss Bernstein, see if she has anything further.

I know you already argued it, Miss Bernstein.

I'm not trying to have you re-argue the arguments you

already made, but your argument there is a statute that

Muni Court can't do jury trials, how has that not been

overridden by the Anderson decision, and isn't it

Bates 493



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844

23

possible, and aren't we likely to see in fact Muni

Courts conducting trials in these cases in the future?

MS. BERNSTEIN: Personally, Your Honor, I hope we

do, and that is something that I mentioned to the

Henderson Municipal Court, and the lower argument was

that if the City was willing to stipulate that the code

requires a jury trial, I'll waive the jurisdictional

defect to conduct the jury trials there.

Quite frankly, I'm not personally concerned with

where they happen.

Now, I do believe the law says it's precluded,

but I made my record on that, and I understand Your

Honor's ruling.

My goal is to make sure that these Defendants are

able to validly exercise the fundamental rights the

Nevada Supreme Court has recognized for them.

Whether that is in Justice Court or Municipal

Court, like I said, I made my record, so I'll let that

stand.

But if I can just briefly respond to the City's

arguments, I do have a little bit of a problem with the

City trying to qualify this as a separation of powers

interfering with the executive branch or the legislature

not being able to keep up.

It's clear that there is a precedent for
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requiring certain types of cases to be filed in certain

jurisdictions because it's common knowledge that

misdemeanors can be filed in either city or county, but

gross misdemeanors and felonies can only be filed under

county jurisdiction.

So it's not as though this would be something

that is completely unprecedented, and that is what is

interesting is, that the Nevada Supreme Court recognized

the right to a jury trial and as fundamental under the

Sixth Amendment, which is essentially treating it as

though it were a felony just for purposes of granting

that right.

So it would be the exact same situation where the

cases would have to be filed under county authority just

as though it were a misdemeanor because it has certain

rights attached to it that are associated with felonies

based on the seriousness of the offense. I do also hit

on this in my brief pretty well, but I do find it

somewhat odd, even ironic, that the City is really

trying to push this policy of victim protection, victims

have rights under Marcy's law, they have the right for a

speedy trial, and yet the sole decision between the

Municipal code versus the NRS is that by precluding a

jury trial, you're essentially allowing convicted

domestic abusers to keep firearms, that does not go for
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victim protection or public safety.

The same interests that they are trying to

utilize to pass this ordinance is directly contrary to

them, versus if they devised jurisdiction and

transferred the cases over to county.

So I'm not immune to the City's argument of

practicality, but simply financially difficult to

conduct a jury trial, and the City stated that can't

happen at the drop of a hat, but at the same time

Anderson was passed September of 2019, we are in May of

2020, no progress has been made.

I understand that it can't happen right away, but

that argument might have a little bit more bite to it if

they at least have been trying to set it up, or trying

to make it happen, rather than relying on the ordinance

to just say, nope, we don't have to do it at all.

So I think that those interests, the protection

of speedy trial favors transferring the cases, even if

temporarily transferring the cases, for prosecution to

the Justice Court, at least under Your Honor's ruling

saying they have the authority at least until the time

if Municipal Court is able to conduct jury trials.

THE COURT: This is something weighing back over

to the ex post facto argument, that thing you just

commented about where you think it may be -- I think
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that flows on your side as well, because sort of this

argument that the statutes are the same, such that they

sorry, the statute and the code are the same, such that

they beg there has to be a jury trial, then really sort

of also I think negates an argument it's ex post facto

because if it's the same, then we're not enhancing

penalties, we're not retroactively damaging a party,

we're just conducting a DV case, but I really want to

focus more on this and come back to Mr. Schifalacqua,

that it really seems to boil down to what controls here.

Does it control that the Anderson case tells us

that in every DV case because of the nature of the case

the Defendant's entitled to a jury trial, does that

control, or what controls the fact that the City of

Henderson is doing its best to promote the safety of its

citizens?

I take those arguments at face value, and it has

developed a Municipal code under which it can engage in

the same prosecutions arguably without the need for a

jury trial because that would not be required for a code

enforcement, but really what the code is doing is

prosecuting a DV.

So I guess how are we supposed to -- Don't we

have to I guess is a better question, completely

discount the Anderson case if we're going to allow the
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City to proceed with prosecuting DVs in the way that

they've chosen to do by code?

MR. SCHIFALACQUA: Is that to me, Your Honor?

THE COURT: It is.

I'm sorry.

That is to you.

MS. BERNSTEIN: Without opposition --

THE COURT: It wasn't to you because again it

seems to me I'm hearing everything you're saying, I take

it at face value, city council did exactly what it did

for exactly the reasons you say so, but effectively what

it has done, has it not, is create a way to prosecute a

DV without giving a jury trial, and the Anderson case

specifically appears to require that a DV case have a

jury trial, so how can that be allowed to exist?

MR. SCHIFALACQUA: I think because we need to go

through exactly what the words in Anderson are saying

and whether or not it was that broad.

It wasn't that broad.

We start first with 2014 they say, first offense

domestic battery not a serious offense, not a jury

trial.

We move ahead to 2015 when the legislature

amended 2036, our gun prohibition statute, add in a

domestic violence conviction as a predicate to having
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essentially be prosecuted for having a gun later, just

like an ex-felon would.

So the question is:

Did that law include all domestic violence

convictions?

And it certainly -- The Henderson City council

how the legislature decided to limit the amount of

convictions that can qualify for a predicate to affect

your second amendment rights, Anderson never overruled a

it, simply said, which can't -- then the legislature

added these provision, then bolstered it over the line

for lack of a better word, but if you look at it, they

didn't bump it over the line for all domestic violence

convictions, the legislature chose to limit the amount

that would qualify as to affect your second amendment

rights, so it was simply how the legislature decided how

to define what qualifies to affect your second amendment

rights, and they did exclude Municipal code conviction,

and that seemed pretty clear in the other sections.

You have the case from Judge Miranda Du from

District Court here in Nevada, the 10th Circuit as well

as a Muni case and sayd, when you're basing it on the

federal definition of domestic violence, Municipal code

convictions just don't qualify, they didn't write it

that way.
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They could have said, you can get prosecuted for

being a prohibited person, but they didn't do that.

They limited it.

So when we're talking about where Anderson got,

they got there if the conviction affects your rights.

If it doesn't, Amescua (Phonetic) is still good

law.

THE COURT: So you're taking the position that

Miss Bernstein stated, which is, you would prosecute

under the Muni code, if you are prosecuting under the

Muni code, you would not be -- the second amendment

rights would not be affected, and therefore that is why

this can continue to exist.

But how has that not been completely inconsistent

with the argument of trying to promote the safety of the

citizens, or are they just distinct arguments?

MR. SCHIFALACQUA: No.

That's a good point, and a good question, Judge,

but I think you go back to what you mentioned earlier,

talking academia versus reality.

Some of the things about this, again the only

alternative other than we handle this, and be

well-staffed to do this, these are victims here in

Henderson, not someone else's victims, if I'm not, and

we can do it, we simply transfer, if that is even a
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thing, to the county.

We need to look at what is going to happen, are

convictions going to occur, and that is something was

considered by the city council.

Thousands of cases on an overburdened system,

nobody loves the DA like me, but that doesn't mean they

are equipped to do it, thousands of cases moving them

from the City to the county with no additional

resources.

Does anybody think those will by handled

appropriately?

That is what the City council viewed. They said,

this is a short-term thing also, Your Honor, they said

they want to move to jury trials.

We're actually working on plans, I'm not sure why

Miss Bernstein would say that I know the inner workings,

we're working on these things, but again they take time,

and domestic violence isn't stopping, so you can either

transfer, or grab a pickup truck an bring all your files

over to the county, half of which are beyond the statute

of limitations so couldn't be refiled, so again it's not

in opposition because you're not getting convictions,

the conviction here is still enhanceable, you still get

the same counseling, you still get a level of

supervision, two days in jail, and so a lot of the
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things for a domestic violence are there.

Is it a great thing we can't at this point take

the guns away?

No, it's not, but were working towards it.

The worst thing though, Your Honor, what city

council -- a worse thing is not prosecuting, having them

all fall by the way side.

THE COURT: Miss Bernstein, any final arguments

to make?

MS. BERNSTEIN: Yes, Your Honor.

Just again to address the City's argument, I

would disagree with the City's proposition that Anderson

did not overrule Amiscua. I think it directly overrules

it with regards to battery/domestic violence cases by

changing the classification from petty to serious, and

so I would -- also don't agree with the City to an

extent that whether or not domestic violence qualifies

for a jury trial is at least under the more strict

ruling in Anderson.

Now you can take the public policy argument

Anderson was designed to apply to all domestic violence

cases and to go into that really briefly, as Your Honor

pointed out, Anderson was from a Municipal Court, so I

don't think that there's really any type of argument

that Anderson doesn't apply to Municipal Courts.
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The fact the code was passed after Anderson, the

City's going back to Anderson saying, well, they didn't

specify convictions under -- the Municipal code were

included because when Anderson was issued, those

Municipal codes didn't even exist.

The City passed the Municipal code long after

Anderson was issued, so it's not as though the Nevada

Supreme Court can go back and revise its decision and

say, by the way, we also meant to include Anderson's

mandate to be new laws that you guys are passing as

well, even though they are for the same charge, carry

the same penalties, and criminalize the same conduct.

THE COURT: But that begs the question right

there, does this Court truly have the authority that you

want it to exercise, which is to tell the executive

branch of the Henderson -- the City of Henderson it

can't do this under Anderson, or you're invoking the

Anderson decision ultimately to say, Anderson says that

all DVs have to be a jury trial?

I don't know that I read Anderson the same way

you are reading it, but let's just say for hypothetical

purposes that Anderson in that time in that context

said, yes, this was what has to occur if the

prosecution's coming under a statute, and now the City

of Henderson decided to create a code under which it can
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engage in the same prosecutions without the trial and --

but not affect the second amendment rights, which is the

underpinning arguably of Anderson, and you're asking me

to say.

I can't do that.

How do I have the authority to do that?

MS. BERNSTEIN: You are not overreaching your

judicial authority anymore than the Henderson Municipal

Court trying to file on a felony.

You tell them, no, you can't do it.

It's the exact same precedent, you have a right

typically associated with felonies, it's recognized

under the six amendment, and that that needs to be

handled in a certain --

THE COURT: You just cut out completely there.

Sorry.

You have the right, but it needs to be handled,

then it went away.

MS. BERNSTEIN: I don't remember exactly what I

said honestly, but handled in the way that you would

normally I think handle a felony, with those rights that

are attached to it, the same way that the Henderson

Municipal Court can't prosecute a felony domestic

violence charge as a misdemeanor, but you have gross

misdemeanors as well, so the classification of the
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offense hasn't changed, but the rights associated with

it -- or the penalty I should say associated with it

have elevated that charge to almost like a felony level

or a higher level in the sense that it's sharing rights

typically associated with a felony, so I don't believe

that you're really infringing on the executive branch at

all.

Whether you have the complete authority to say

whether or not a law passed was constitutional or

unconstitutional, I don't think that that really is the

discussion, but in terms of dictating where and when

they can file, that goes also to the discretion

argument.

If the Court can't say what rights the Defendants

have, then we're just essentially saying, okay, we're

going to leave it up to the Prosecutor, leave it up to

the government to decide whether they want to charge out

of the NRS, in which case you would be entitled to a

jury trial, or whether they feel like charging you under

the code, in which you're not.

That level of discretion cannot exist when it

comes to a fundamental constitutional right, and that is

why Your Honor making this ruling does not violate any

separation of power arguments.

You have the authority to say that this arbitrary
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level of complete discretion -- and going back to the

brief, the City says, it's an incorrect assumption to

say the discretion where these cases are filed, but at

the same time there were cases that were charged as

misdemeanors in Henderson and were others charged as

misdemeanors -- in Henderson Justice, and others charged

as misdemeanors in Henderson Municipal.

There's no clear guiding principle, no

alga-rhythm right now, there's nothing saying where the

cases need to go.

So as a controlling District Court for you to

come in and say, the Constitution forces this certain

type of case to be heard in a certain jurisdiction

because that jurisdiction is the only one with the legal

authority to grant those rights, that's all you're

doing, you are setting it up so the Defendants can

invoke the rights the Nevada Supreme Court has

recognized, you are not telling the executive branch

what they can and cannot do.

THE COURT: Mr. Schifalacqua, any final remarks

today?

MR. SCHIFALACQUA: Thank you so much, Your Honor.

Very briefly, I would just say that you are

subject to having your second amended rights stricken,

therefore the corresponding rights is different, and
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that happens all the time, a Prosecutor brings a charge

and maybe files a different charge later.

Again, if there's probable cause, and no

discrimination going on, that is really left to the

executive branch.

What your potential penalties are only gives way

to what procedural due process rights you're going to

have.

An example of murder first or second, you may

have different rights in a number of counts and things

like that, if the Prosecutor files a second degree

charge here, you don't have the rights, that happens all

the time so, if your not subject to certain penalties,

there may not be certain rights.

A murder case may be treated very differently

procedurally than a speeding case, that is how our

system is.

So I would just say, the Court could be guided by

the Hernandez and Tillman decision, talk about when

there's different laws that are enacted, and which one

is filed upon is really within the executive branch of

discussion.

Again, we're not filing felony or gross

misdemeanor cases here, it's clear we can enact

ordinances and clearly can enforce those ordinances in
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Municipal Court.

I do appreciate attention to this, Judge.

THE COURT: Thank you.

It would be very tempting to say, oh, I want to

chew on this some more and come back next week and think

about it, and then render my decision, but in all candor

I don't think my decision would change even if I spent

more time.

I spent a lot of time because this was an issue

of first impression for me to looking at it, trying to

figure out where the arguments would flow, how to

ultimately distill it down, and whatever the ultimate

decision is here, one thing I'm very thankful for is

both of you I think have made brilliant arguments,

brilliant briefs, brilliant oral arguments today, I

think we have a fantastic record, so whatever comes out

of this, and however this may be challenged, and

whatever may transpire from here, hopefully it is a good

foundation for the ultimate decision.

I don't know what that ultimate decision would be

in terms of what I'm going to rule here today and how

that might be viewed, but I'm ultimately going to

determine that it is appropriate for this Court to deny

the Petition for Writ of Mandamus, or in the alternative

Writ of Certiorari, and I am -- One thing I would note
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for -- in no order of importance -- that I'm going to

give you my thoughts on, I'm just going to give them to

you and go from there, distill it down to Mr.

Schifalacqua for preparing the order, but if you look at

the recent printout of the Amescua, however you

pronounce that case, decision, it does say ultimately,

severe negative treatment, does not say overruled, it

does say to some degree superseded by statute as stated

in Anderson, Eighth Judicial District Court, but it

says, severe negative treatment, but I think really what

the argument here today brings home to me is, that if

the Muni Court were still proceeding as it had been

proceeding, certainly that would be precluded by

Anderson and require a jury trial and be proceeding

under the particular statutory scheme, and would require

the jury trial, and may very well be the Muni Court's

will proceed and begin doing their jury trials, and I

think ultimately that is what Anderson does mandate as

to those forms of prosecution.

I think ultimately though there's no preclusion

for jurisdiction of the Muni Court simply because

they've been mandated to do a jury trial by Anderson,

and are not in a position out of the gate, as Mr. -- or

box, as Mr. Schifalacqua put it, to do so.

But here's what happened that I don't think is
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under scrutiny now, and I don't think that case

referenced as being pending, if I understand the time

frames, is scrutinizing this particular issue, which is

after the Anderson decision came down, the City of

Henderson made a choice to engage in Municipal code to

engage in prosecutions of these matters, without then

including the types of penalties that occasion the

Supreme Court determines that domestic violence cases

have thoe forms of penalties dictate a jury trial.

I think the Henderson City counsel was entitled

to make the decision that it wanted to have a form of

prosecution that did not carry with it the same strength

and penalty, which in turn then if you read the Anderson

decision would not carry with it the requirement for a

jury trial.

I think Anderson attempted to address something

that the Supreme Court felt was important.

I think it did so in a way without giving the

additional guidance would be obviously necessary for the

lower Court to be able to carry out that directive, but

perhaps that will be forthcoming, but at the end of the

day Henderson -- the City of Henderson in proceeding to

create the Municipal Court code, and City of Henderson

proceeding to prosecute under the Municipal Court code,

is simply something not precluded by Anderson, and I
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don't think that this Court can or should address by the

Petition for Writ of Mandamus, or alternative Writ of

Certiorari, I don't think it's outside of their

jurisdiction to have proceeded the way they are

proceeding, I don't think it's abuse of their

discretion, or they acted in arbitrary or capricious to

do this, I think it's quite the opposite.

I think the only issue raised by what Henderson

has done here, and again motives aside, and any opinions

the Court may hold what those motives may have been, at

the end of the day I think Mr. Schifalacqua is being

candid on the thought process and what they did, but the

only issue I see then is in play is whether or not this

is an ex post facto violation, and that charging the

Petitioners under the code was somehow either illegal or

improper, and I don't find that to be the case.

The ex post facto prohibition I don't believe

comes into play for the reasons argued by the State that

these are essentially the same shall we say, they don't

retroactively apply to disadvantage the Defendants,

don't change the definition of the crime, don't increase

the penalties, in fact arguably they lessen the

penalties, and simply the argument that as the perceived

loss of a jury trial, that is a new penalty or

punishment, doesn't take a right away, it's not the
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manifest injustice I think the ex post facto would

contemplate, in fact it's the opposite.

Whether or not the City made a smart decision to

prosecute these things in a way that does not implicate

second amendment does not implicate the seriousness of

penalty that would mandate jury trial is their choice to

make, but this is not an ex post facto violation in the

Court's opinion, it was not illegal and improper, and

ultimately I think the City of Henderson has the right

to make this decision.

Again, whether an Appellate Court would

ultimately disagree with me and say that their intent

was that all DVs no matter what the penalty is should be

jury trials, then I would respect that decision.

I don't think that is what Anderson says, I don't

think that that is what is required of this Court to

find, and ultimately I don't think that this Court would

be properly exercising its own discretion to tell the

City of Henderson it can cannot do what it is doing at

this time.

So I think that the situation is that the matter

must proceed under the Municipal code, they will proceed

as intended as a bench trial, there will be on outcome.

Ultimately, if there is further challenge to this

now, which is possible on further Writ up to the Supreme
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Court, that's fine.

If the Defendant chooses to wait until he sees

what the outcome of that bench trial is, and then

dispute they should have had a jury trial, and dispute

that the penalties are effectively still serious enough

to warrant the jury trial, I think that appeal option is

also available, either avenue the Defendant wishes to

pursue here, or Petitioner more correctly in my case,

which is to pursue is certainly understandable.

But I have to make this call based on how I

distilled this down, and the way I've distilled thing

down is again Henderson did not overreach its

jurisdiction, it is not without jurisdiction of course

to conduct the jury trials, but at the end of the day

what we're really looking at is, it's prosecution under

a Muni code with lesser penalties, which I do not

believe implicate the Anderson underpinnings

philosophies or decisions, or is contrary to Anderson to

allow them to proceed as they have intended to proceed.

Mr. Schifalacqua, I'm going to burden you with

preparing the findings of fact conclusions of law and

order in this matter.

I think we cannot just have an order that says

there -- I think we have a very, very good record.

I think we need a very, very good order also.
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So I'm go to task you with preparing it.

I'm going to ask obviously Miss Bernstein have

the opportunity to review.

I would like to have it in if at all possible

within 10 days of the receipt of the transcript if

that's what you wish to work from, or if you believe you

can proceed as is, then that's fine, but I would like to

not have to chase it down is my point, I guess. I don't

have the staff capabilities right now with everything

we're triaging with Covic to chase down orders.

So let's just make sure we get it.

MR. SCHIFALACQUA: Of course, Your Honor.

Thank you.

THE COURT: Thank you both for your time today.

Thank you for your patience while it took so long

to get to you.

Each of our cases on today took about an hour

each, and I didn't anticipate it, and I thank you very

much.

And the last thing I would say is, I do hope

there is a challenge somewhere meaningfully to what is

happening to get clarification, but I'm making the best

call I can make with the information that is available

to me, so I appreciate your patience with that.

MR. SCHIFALACQUA: Thank you, Your Honor.
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We appreciate it.

MS. BERNSTEIN: One question on my end.

It is likely going to be further Writed I guess

would be the way to say it, and it will also likely be

consolidated with the other District Court Petition

because we're awaiting a ruling, which I actually like,

it makes the Supreme Court more likely to take it up --

THE COURT: I'm not familiar with what happened

in the other departments.

MS. BERNSTEIN: So the other department the

Petition was granted, but a stay was ordered.

I was wondering if Your Honor would do the same

thing in this case and just issue a temporary stay, so

that everything can go up at once, and that way we're

not being essentially forced to continue with the case

while it's on appeal.

THE COURT: So we have opposite determinations

here from.

So what would be going up would be two cases with

opposite determinations, is that correct?

MS. BERNSTEIN: Correct.

MR. SCHIFALACQUA: Judge, we haven't gotten the

order in that case, but we think so.

THE COURT: Okay.

THE COURT: What's your position on the stay
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request?

MR. SCHIFALACQUA: I don't oppose it, Judge.

THE COURT: I think it makes sense, it does

especially if the stay's granted in the other matter, I

think it makes sense to have a stay here.

Normally I would make you file your motion,

although technically under this you don't have to have a

motion, just a clear indication a stay would not

necessarily be granted here to ask up above, but in this

particular case I think it makes sense to stay this

matter from further movement in the lower Court level,

or stay the matter in the District Court level to allow

the challenge to be determined.

I think this is determinative of our case, and I

think the decision in the other one you're waiting for

the order is determinative there, so we're kind of

complete, and it's ripe, whether it be for appeal or

Writ, that is always the tricky rub, which is what is

our posture, but if you further Writ this, or you appeal

this, however you get up there, getting two cases from

opposite positions up there is ideal I think to

hopefully get a good view and good resolution and in

some timely fashion, and I think staying the matters for

that is appropriate.

So I would grant a stay of this case, and I think
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that in turn would operate I think to grant a stay of

all matters, but I can't 100 percent speak for whether

Henderson would agree with me that staying this matter

also operates to stay the bench trial, but at the end of

the day I think the intent here is to let's see what our

Appellate Court says about what should be occurring, and

for that reason I'll grant the stay that I have the

authority to grant, but I think is ultimately to my

decision.

MR. SCHIFALACQUA: You got it, Judge.

I'll make sure that is in the order.

THE COURT: Thank you both so much.

MS. BERNSTEIN: Thank you, Judge.

MR. SCHIFALACQUA: Thank you, Your Honor.

(Proceedings concluded.)
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of any person within this document.

I further Certify that I am not a relative or employee

of any party involved in said action, not a person
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_ /s/ Bill Nelson______
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shorthand notes taken at said time and place.

/s/ Bill Nelson

----------------------------
Bill Nelson, RMR, CCR 191
Certified Court Reporter
Las Vegas, Nevada
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ORDD 

MARC M. SCHIFALACQUA, ESQ. 

Sr. Assistant City Attorney – City of Henderson 

Nevada Bar No. 10435 

243 S. Water Street, MSC 711 

Henderson, NV 89015 

(702) 267-1370 

Attorneys for Real Party in Interest 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

NATHAN OHM,  

 

  Petitioner, 

vs. 

 

HENDERSON MUNICIPAL COURT, and THE 

HONORABLE MARK STEVENS, HENDERSON 

MUNICIPAL JUDGE, 

 

  Respondent. 

 

AND 

 

CITY OF HENDERSON, 

 

                       Real Party in Interest 

 Case No: A-20-810452-W 

Dept No.  XXV 

 

HMC Case Nos:  19CR002297 

                             19CR002298 

 

HEARING DATE:  May 19, 2020 

HEARING TIME:   9:00 A.M. 

 

ORDER DENYING PETITION FOR 

WRIT OF MANDAMUS AND/OR 

CERTIORARI 

 

 

 THIS CAUSE having come on for hearing before the Honorable Kathleen Delaney, 

District Court Judge, on the 19th day of May, 2020, the Real Party in Interest being 

represented by Marc Schifalacqua, Esq., Senior Assistant City Attorney, and the Petitioner 

being represented by Kelsey Bernstein, Esq. of the law firm Nevada Defense Group; 

 As a result of the briefing in the lower court, this court granted a waiver to the page 

limitation for the instant Petition for Writ of Mandamus and/or Certiorari (“Petition”) and 

Opposition thereto. As this is a matter of first impression for this Court, briefing and 

argument from the lower court provided additional guidance for this decision. See Reporter’s 

Transcript of Proceedings, Writ of Mandamus, at 4:22-23. So, too here the parties submitted 

comprehensive briefs for this Court’s review. That is why any reference to findings of facts 

Electronically Filed
08/26/2020 5:35 PM
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or conclusions of law not specifically stated in the minute order or as noted in the Transcripts 

of Proceedings are referenced and adopted by way of citation to the record;  

 For the reasons stated herein, this Court DENIES the Petition.  Having considered the 

matter, including briefs, transcripts, arguments of counsel, and documents on file herein, 

now therefore, the Court makes the following Findings of Fact, Conclusions of Law and 

Order: 

FINDINGS OF FACT 

 

1. On February 22, 2019, Nathan Ohm (“Petitioner”) was arrested on two counts 

of Battery Constituting Domestic Violence, misdemeanor violations of NRS 33.018, 200.481 

and 200.485.  The Criminal Complaint charged Petitioner in case 19CR002297 with one 

count of Battery Constituting Domestic Violence, alleging that he “did strike Hailey Schmidt 

about the face and/or did get on top of her” on or about February 22, 2019, in the City of 

Henderson.  And in case 19CR002298 with one count of Battery Constituting Domestic 

Violence, alleging that he “did strike and/or did punch Marcuse Ohm one or more times” on 

or about February 22, 2019, in the City of Henderson. City of Henderson’s Opposition to 

Defendant’s Motion to Dismiss, Petitioner’s Appendix Vol. 1., Bates 31:2-16. 

2. On September 12, 2019, the Nevada Supreme Court released the opinion of 

Andersen v. Eighth Judicial District Court et al., 135 Nev. Adv. Op. 42, 448 P.3d 1120 

(2019). City of Henderson’s Opposition to Defendant’s Motion to Dismiss, Petitioner’s 

Appendix Vol. 1., Bates 31:21-24. 

3. Henderson Municipal Code (hereinafter “HMC”) § 8.02.055 (Battery 

Constituting Domestic Violence) was unanimously passed by the Henderson City Council on 

October 15, 2019 and took effect on October 18, 2019.  On or about October 21, 2019, City 
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filed an Amended Criminal Complaint charging Petitioner with the same incidences of 

Battery Domestic Violence pursuant to Henderson Municipal Code § 8.02.055.  Based on the 

Andersen case, Petitioner filed a written demand for a jury trial and on November 4, 2019, 

the lower court issued a briefing schedule.  The lower court heard argument on December 

16, 2019 and rendered its decision on January 13, 2019.  While Petitioner claimed he was the 

victim of various constitutional violations, the Henderson Municipal Court rejected these 

claims and upheld the Henderson domestic battery ordinance as constitutionally and legally 

sound.  City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in 

the Alternative Writ of Certiorari, at 1:19-27. 

4. Petitioner thereafter filed a Petition for Writ of Mandamus and/or Certiorari 

with the Eighth Judicial District Court.  On May 19, 2020, the Court held argument on the 

Petition. 

5. The Henderson City Council had the legal authority to enact the domestic 

battery ordinance in question, HMC § 8.02.055.  Further, the Henderson City Council 

balanced policy considerations when deciding to enact this ordinance, and neither abused 

their discretion nor acted in an arbitrary or capricious manner. Reporter’s Transcript of 

Proceedings, Writ of Mandamus, at 39:10-15; 40:8-16. 

6. In general, a city council has the right to enact ordinances, and the Nevada 

Supreme Court in Andersen v. Eighth Judicial District Court et al., 135 Nev. Adv. Op. 42, 

448 P.3d 1120 (2019), did not preclude municipalities from enacting an ordinance for 

domestic battery. Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:20-24. 
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7. The reasoning in Amezcua v. Eighth Judicial Dist. Court of State ex rel. Cty. 

of Clark, 130 Nev. 45, 50, 319 P.3d 602, 605 (2014), that first offense domestic battery 

constituted a “petty” offense was not expressly overruled by Andersen v. Eighth Judicial 

District Court et al., 135 Nev. Adv. Op. 42, 448 P.3d 1120 (2019).  Rather, the Nevada 

Supreme Court in Andersen found that the additional statutory penalty of the deprivation of a 

defendant’s Second Amendment rights added by the Nevada Legislature in 2015, elevated 

domestic battery to a “serious” offense requiring a jury trial.  Without that additional penalty 

(firearms prohibition), domestic battery would remain a petty offense under the Amezcua 

decision for jury trial purposes. Reporter’s Transcript of Proceedings, Writ of Mandamus, at 

38:6-19. 

8. Because NRS 202.360 is not triggered by a conviction under HMC § 8.02.055, 

and the increased penalty associated with the legislature’s passage of NRS 202.360 was the 

basis of the Court’s decision in Andersen, Amezcua applies, and the Petitioner is not entitled 

to a jury trial.  Since HMC § 8.02.055 does not disturb Petitioner’s Second Amendment 

rights and is therefore a “petty” offense, there is no accompanying right to a jury trial 

pursuant to Andersen. Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:6-19; 

City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 37:9-12. 

9. There is no ex post facto violation in this case.  The elements of the crimes, 

defenses, and penalties are the exact same for both the NRS and HMC versions of domestic 

battery. A defendant charged with HMC § 8.02.055 is not disadvantaged because the 

defendant could have been (and in the instant case already was) charged for the same violent 
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conduct: domestic battery under NRS 200.485.  Further, the perceived loss of a right to a 

jury trial does not implicate ex post facto concerns. Reporter’s Transcript of Proceedings, 

Writ of Mandamus, at 40-41:8-2. 

10. Because Petitioner’s conduct was criminal under the NRS at the time of the 

incident, and because the penalties under the HMC are no harsher than the penalties under 

the NRS, retroactively applying the HMC to Petitioner’s conduct does not violate ex post 

facto prohibitions. Reporter’s Transcript of Proceedings, Writ of Mandamus, at 40-41:8-2. 

11. A conviction under HMC § 8.02.055 does not qualify as a predicate offense 

under the federal definition of “misdemeanor crime of domestic violence,” contained in NRS 

202.360, triggering a prohibition on possession of firearms.  As such, the lower court 

correctly found that municipal ordinance convictions do not meet the federal definition of 

“misdemeanor crime of domestic violence,” do not trigger the loss of firearm rights under 

Nevada state law, and do not require trial by jury. City of Henderson’s Opposition to 

Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of Certiorari, at 16:6-

11. 

12. The federal courts that have addressed the issue appear to have also come to 

the same conclusion as the lower court here: convictions under municipal law do not qualify 

under the plain language of the federal definition. City of Henderson’s Opposition to 

Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of Certiorari, at 25-28. 

13. There is no Equal Protection violation in this case.  In general, prosecutors 

have wide-ranging discretion in what cases to file, and under what authority to file them.  

Absent any discriminatory practices by the City Attorney, none of which are alleged by 
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Petitioner, the Nevada and U.S. Supreme Courts have been clear that the judiciary should not 

second guess a prosecutor’s discretion to charge one offense over another, and a prosecutor’s 

charging decision(s) will not give rise to an equal protection claim. City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 41-56. 

14. Equal protection is also not impacted by HMC § 8.02.055 because no actual 

classification is created, and no fundamental right is impacted. City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 41-56. 

15. HMC § 8.02.055 does not conflict with state domestic battery provisions or 

NRS 202.360.  HMC § 8.02.055 defines the misdemeanor domestic battery in the same way 

as state law, and it works within the definition contained in NRS 202.360 as amended by the 

Nevada State Legislature in 2015.  Having different outcomes for convictions under NRS 

domestic violence statutes and HMC § 8.02.055 does not mean the two irreconcilably 

conflict.  In fact, the differing outcomes is expected because of how the legislature defined a 

misdemeanor crime of domestic violence in its amendment to NRS 202.360.  That definition 

exempts convictions under municipal law, like HMC § 8.02.055, from qualifying as 

predicate offenses to prohibit firearm possession.  Reporter’s Transcript of Proceedings, Writ 

of Mandamus, at 27:8-15; City of Henderson’s Opposition to Petitioner’s Request for Writ 

of Mandamus, or in the Alternative Writ of Certiorari, at 41-56. 

16. Although a jury trial would not be required for this ordinance violation, the 

municipal court does have jurisdiction to conduct a jury trial for domestic battery when 
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charged under the NRS.  Reporter’s Transcript of Proceedings, Writ of Mandamus, at 42:10-

19. 

CONCLUSIONS OF LAW 

 

1. Both the federal and state constitutions prohibit the passage of ex post facto 

laws. U.S. Const. art. I, § 10; Nev. Const. art. 1, § 15.  The Nevada Supreme Court has 

consistently held that a law is ex post facto when it “retroactively changes the definition of a 

crime or increases the applicable punishment.”  Cole v. Bisbee, 422 P.3d. 718, 134 Nev. 

Adv. Op. 62 (2018).  This prohibition forbids the passage of laws that impose punishments 

for acts that were not punishable when they were committed or impose punishments in 

addition to those prescribed at the time of the offense. Weaver v. Graham, 450 U.S. 24, 28, 

101 S.Ct. 960, 67 L.Ed.2d 17 (1981).  Accordingly, to be prohibited as ex post facto, a law 

must both operate retrospectively and disadvantage the person affected by it by either 

changing the definition of criminal conduct or imposing additional punishment for such 

conduct. Id.  For purposes of ex post facto analysis, a retrospective law is one that “changes 

the legal consequences of acts completed before its effective date.” Id. at 31, 101 S.Ct. 960.  

See also State v. Eighth Jud. Dist. Ct. (Logan D.), 129 Nev. 492, 510–11, 306 P.3d 369, 382 

(2013). Reporter’s Transcript of Proceedings, Writ of Mandamus, at 40-41:8-2; City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 7:3-15. 

2. In Collins v. Youngblood, 497 U.S. 37, 110 S.Ct. 2715, (1990), the United 

States Supreme Court was presented with the question “whether the application of a Texas 

statute, which was passed after City's crime and which allowed the reformation of an 
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improper jury verdict in City's case, violate[d] the Ex Post Facto Clause of Art. I, § 10.” Id. 

at 39, 110 S.Ct. at 2717. In summarizing the meaning of the ex post facto clause, the Court 

stated: 

“It is settled, by decisions of this Court so well known that their 

citation may be dispensed with, that any statute [ (1) ] which punishes 

as a crime an act previously committed, which was innocent when 

done[, (2) ] which makes more burdensome the punishment for a 

crime, after its commission, or [ (3) ] which deprives one charged with 

[a] crime of any defense available according to law at the time when 

the act was committed, is prohibited as ex post facto.” 

 

Id. at 42, 110 S.Ct. at 2719 (quoting Beazell v. Ohio, 269 U.S. 167, 169–70, 46 S.Ct. 68, 70 

L.Ed. 216 (1925)). Reporter’s Transcript of Proceedings, Writ of Mandamus, at 40-41:8-2; 

City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 9:12-25. 

3. In State of Hawaii v. Nakata, 76 Haw. 360, 878 P.2d 699 (Hi. 1994), the state 

legislature amended the DUI statute by reducing the penalties for a 1st offense DUI with the 

intent of eliminating the right to a jury trial. Id. at 701.  The statute was to apply retroactively 

to all active 1st offense DUI cases. Id.  Using Collins as guidance, the Hawaii Supreme 

Court held that the retroactively applying the new law did not violate the ex post facto clause 

because the new law “affects only the procedural determination of whether appellants will be 

tried by a judge or jury; their right to a fair and impartial trial has not been compromised or 

divested in any way.  We fail to see any substantial prejudice which would result to 

appellants from the retrospective application of a non-jury trial.” Id. at 715. City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 11:3-14. 

Bates 535



 

9  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

4. Although the Sixth Amendment of the U.S. Constitution guarantees an 

individual the right to a jury trial, the right “does not extend to every criminal proceeding.”  

Blanton v. N. Las Vegas Mun. Court, 103 Nev. 623, 629, 748 P.2d 494, 497 (1987), aff’d 

sub nom. Blanton v. N. Las Vegas, 489 U.S. 538 (1989).  The right to a jury trial attaches 

only to “serious” offenses.  Id.  Defendants in cases involving “petty” offenses are not 

entitled to trial by jury.  See, Lewis v. United States, 518 U.S. 322, 116 S. Ct. 2163 (1996); 

citing Duncan v. Louisiana, 391 U.S. 145 (1968); Amezcua v. Eighth Judicial Dist. Court of 

State ex rel. Cty. of Clark, 130 Nev. 45, 46–47, 319 P.3d 602, 603 (2014). City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 16:11-20. 

5. In Amezcua, the Nevada Supreme Court determined that the legislature had not 

elevated the statutory framework criminalizing domestic battery above “petty” to “serious,” 

and therefore the right to a trial by jury did not attach.  Amezcua v. Eighth Judicial Dist. 

Court of State ex rel. Cty. of Clark, 130 Nev. 45, 50, 319 P.3d 602, 605 (2014).  The Court 

also considered the potential loss of firearm rights under federal law after a misdemeanor 

conviction of domestic battery under Nevada law, but concluded that was a collateral 

consequence that did  not  impact  the  Nevada  Legislature’s  determination  of  whether  

domestic battery was a serious offense, and those consequences were therefore irrelevant to 

determining whether a defendant would be entitled to a trial by jury for such an offense.  Id.  

Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:6-15; City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 16-17:20-2. 
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6. It was the potential loss of firearm rights, this time under state law, that became 

the central issue only a few years later.  After the Amezcua decision, the Nevada legislature 

in 2015 passed an amendment to NRS 202.360, the statute which prohibits the possession or 

control of firearms by some individuals.  Specifically, the relevant portion of NRS 202.360 

states: 

1. A person shall not own or have in his or her possession or under his 

or her custody or control any firearm if the person: 

(a) Has been convicted in this State or any other state of a misdemeanor crime 

of domestic violence as defined in 18 U.S.C. § 921(a)(33) […]. 

 

Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:6-15; City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 17:3-10. 

7. The legislative change referenced in paragraph 6, above, the Andersen Court 

said, was the basis for the distinction between Amezcua and Andersen: once the Nevada 

legislature added the additional penalty of the loss of gun rights under NRS 202.360 upon 

conviction, thereby indicating the elevation to a serious offense, the right to a trial by jury 

attached.  Andersen v. Eighth Judicial District Court et al., 135 Nev. Adv. Op. 42, 448 P.3d 

1120 (2019). Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:6-15; City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 17:11-16. 

8. The crux of the issue of whether a domestic battery charge entitles a defendant 

to a jury trial, then, is the potential loss of gun rights pursuant to NRS 202.360.  The 2015 

amendment to NRS 202.360 criminalized possession or control of a firearm by a person 
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convicted in Nevada or any other state of a misdemeanor crime of domestic violence only as 

defined in 18 U.S.C. § 921(a)(33).  NRS 202.360; Andersen v. Eighth Judicial District Court 

et al., 135 Nev. Adv. Op. 42, 448 P.3d 1120 (2019).  The Andersen Court explained that the 

legislature’s amendment to NRS 202.360, by limiting the constitutional right to possession 

of a firearm, entitled those affected to trial by jury.  Id., 135 Nev. Adv. Op. 42, 448 P.3d at 

1124.  If a criminal conviction would not trigger prohibition of firearms possession or 

ownership under NRS 202.360 —i.e., the amendment would not be applicable— the 

defendant would not be entitled to a trial by jury just as before under Amezcua. City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 17:17-28. 

9. NRS 202.360 relies upon the definition of misdemeanor domestic violence as it is 

defined by 18 U.S.C. § 921(a)(33), which states: 

(33)  (A)  Except as provided in subparagraph (C),[2] the term 

“misdemeanor crime of domestic violence” means an offense that—  

(i)   is a misdemeanor under Federal, State, or Tribal law; and  

(ii)   has, as an element, the use or attempted use of physical 

force, or the threatened use of a deadly weapon, committed by a current 

or former spouse, parent, or guardian of the victim, by a person with 

whom the victim shares a child in common, by a person who is 

cohabiting with or has cohabited with the victim as a spouse, parent, or 

guardian, or by a person similarly situated to a spouse, parent, or 

guardian of the victim. […] 

 

City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 18:2-13. 

10. In U.S. v. Pauler, the Tenth Circuit considered whether a misdemeanor 

violation of a municipal ordinance met the jurisdictional source requirement under the 

federal definition.  The Court rejected the Government’s argument, finding that the Gun 
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Control Act repeatedly distinguished between State and local jurisdictions, and the 

government had cited no examples in the Act where the term State was “even arguably 

meant to encompass both state and local governments or laws.”  Pauler, 857 F.3d at 1075.  

The Court applied several canons of statutory interpretation, finding that each weighed in 

favor of the defendant’s interpretation that convictions under municipal law do not qualify as 

predicate offenses under the federal definition.  Ultimately, the Tenth Circuit held that a “a 

misdemeanor under Federal, State, or Tribal law” does not include a conviction under 

municipal ordinance. Id. at 1078.  Accordingly, the defendant’s municipal conviction did not 

qualify as a predicate offense, and he could not be convicted under 18 U.S.C. § 922(g)(9).  

Id. City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 26-27:4-2. 

11. In United States v. Enick , the defendant was charged with a violation of 18 

U.S.C. § 922(g)(9).  United States v. Enick, No. 2:17-CR-00013-BLW, 2017 WL 2531943, 

at *1 (D. Idaho June 9, 2017) (unpublished).  The United States District Court for the 

District of Idaho found that a violation of municipal ordinance does not qualify under the 

definition of a “misdemeanor crime of domestic violence.”  City of Henderson’s Opposition 

to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of Certiorari, at 

27:3-18. 

12. The U.S. District Court for the District of Nevada has also considered this 

issue.  United States v. Wagner, No. 317CR00046MMDWGC, 2017 WL 4467544, at *1 (D. 

Nev. Oct. 5, 2017) (unpublished). The Court determined that the plain language of the 

federal definition was unambiguous and does not include municipal or local offenses.  The 
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Court also considered the government’s public policy argument that the legislature enacted 

the Gun Control Act with the intent to keep guns out of the hands of domestic abusers, but it 

found that because the language of the statute was unambiguous, no other statutory 

interpretation was necessary.  Wagner is a telling analysis because a U.S. District Court 

interpreted the federal definition in light of a Nevada municipal ordinance and concluded 

that a conviction under a municipal law in Nevada does not qualify under the federal 

definition. City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or 

in the Alternative Writ of Certiorari, at 27-28:19-13 

13. In Salaiscooper v. Eighth Judicial District Court ex rel. County of Clark, 117 

Nev. 892, 903, 34 P.3d 509, 516 (2001), the Nevada Supreme Court clearly stated, “[i]ndeed, 

a district attorney is vested with immense discretion in deciding whether to prosecute a 

particular defendant that ‘necessarily involves a degree of selectivity.”’ quoting State v. 

Barman, 183 Wis.2d 180, 515 N.W.2d 493, 497 (Wis.Ct.App.1994).  Further, “so long as the 

prosecutor has probable cause to believe that the accused committed an offense defined by 

statute, the decision whether or not to prosecute, and what charge to file…generally rests 

entirely in his discretion.” Id. fn 5., quoting U.S. v. Armstrong, 517 U.S. 456, 464, 116 S.Ct. 

1480 (1996); Bordenkircher v. Hayes, 434 U.S. 357, 364, 98 S.Ct. 663(1978). City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 45:2-12. 

14. In Hernandez v. State, 118 Nev. 513, 50 P.3d 1100 (2002), the defendant 

argued on appeal that he should not have been convicted of kidnapping under NRS 200.310 

(category A felony), since his conduct was also a violation of NRS 200.359 (category D 
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felony) for unlawfully removing his daughter from his wife’s custody without a court order.  

According to the defendant, equal protection and fair trial principles were violated, due to 

the prosecutor’s decision to charge one offense over another.  The Nevada Supreme Court 

dismissed this constitutional attack and upheld prosecutorial discretion in charging decisions.  

The Court stated, “[w]e have followed the United States Supreme Court's holding ‘that 

neither due process nor equal protection were violated under federal constitutional principles 

by virtue of the fact that the government prescribed different penalties in two separate 

statutes for the same conduct.’  A defendant's rights are adequately protected in this area by 

the ‘constitutional constraints' on a prosecutor's discretion, which prevent the prosecutor 

from selectively enforcing the law based on such unjustifiable criteria as race or religion.”  

Hernandez v. State, 118 Nev. 513, 523, 50 P.3d 1100, 1107 (2002). City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 45:12-27. 

15. In Sheriff, Clark Cty. v. Killman, 100 Nev. 619, 691 P.2d 434 (1984), the 

defendant contended that under Nevada's statutory scheme, the prosecutor had the discretion 

to charge him with either the offense of unauthorized signing of a credit card document, a 

felony under NRS 205.750, or the offense of unauthorized use of a credit card, a 

misdemeanor under NRS 205.760(2)(b).  According to the defendant, since the prosecutor 

had the discretion to proceed under either of these two statutory offenses, which provide for 

disparate results in terms of the possible sentence, this statutory scheme violated his right to 

equal protection of the law.  The Court held that, the statutory scheme in question would not 

violate equal protection even if the two statutes did state different penalties for the same 
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conduct, provided the prosecutor’s charging decision was constitutionally permissible (e.g. 

not based on discrimination).  Id. At 621.  City of Henderson’s Opposition to Petitioner’s 

Request for Writ of Mandamus, or in the Alternative Writ of Certiorari, at 46:1-12. 

16. The United States Supreme Court also addressed this same issue in United 

States v. Batchelder, 442 U.S. 114, 99 S.Ct. 2198 (1979).  In Batchelder, the Court held that 

neither due process nor equal protection were violated under federal constitutional principles 

by virtue of the fact that the government prescribed different penalties in two separate 

statutes for the same conduct. Id. at 124–25, 99 S.Ct. at 2204–05.  Instead, the Court held 

that a defendant's rights are adequately protected in this area by the “constitutional 

constraints” on a prosecutor's discretion, which prevent the prosecutor from selectively 

enforcing the law based on such unjustifiable criteria as race or religion.  Id. at 125, 99 S.Ct. 

at 2204–05. City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, 

or in the Alternative Writ of Certiorari, at 46:12-20. 

17. In Hudson v. City of Las Vegas, 81 Nev. 677, 679, 409 P.2d 245, 246 (1965), 

the Court held that “there is no statutory guarantee of trial by jury when municipal 

ordinances and state statutes coincide.”  Hudson, 81 Nev. at 681, 409 P.2d at 247.  The 

Hudson Court further explained that an act that violates both state statutes and municipal 

codes can be punished by either agency without violating constitutional principles. Id. City 

of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 50-51:3-10. 

 THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Mandamus 

and/or Certiorari shall be, and it is, hereby DENIED. 
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 IT IS FURTHER HEREBY ORDERED that the imposition of this order is STAYED 

pending potential appeal or petition to the Nevada Supreme Court.  

DATED this _____ day of ______________________, 2020. 

 
 
 
                   
      DISTRICT COURT JUDGE 

 
Respectfully submitted,     
 
 
 
By:        
      MARC M. SCHIFALACQUA, ESQ.         
      Nevada State Bar No. 10435         

      Attorney for Real Party in Interest         
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-810452-WNathan Ohm, Plaintiff(s)

vs.

Henderson Municipal Court, 
Defendant(s)

DEPT. NO.  Department 25

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Denying was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/26/2020

Shari Hewes Shari.Hewes@cityofhenderson.com

Damian Sheets dsheets@defendingnevada.com

Kim Quinnell Kim.Quinnell@Cityofhenderson.com

Judith Beckman gigi@defendingnevada.com

Bonnie Hawley bonnie.hawley@cityofhenderson.com

Marc Schifalacqua Marc.Schifalacqua@cityofhenderson.com

Brian Reardon Brian.Reardon@cityofhenderson.com

If indicated below, a copy of the above mentioned filings were also served by mail 
via United States Postal Service, postage prepaid, to the parties listed below at their last 
known addresses on 8/27/2020
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Brian Reardon Henderson City Attorney's Office
Attn: Brian Reardon, Esq
P.O. Box 95050
Henerson, NV, 89009
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