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DELANEY, DISTRICT COURT 
JUDGE, 
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and 
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          Real Party in Interest. 
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ORDD 

MARC M. SCHIFALACQUA, ESQ. 
Sr. Assistant City Attorney – City of Henderson 
Nevada Bar No. 10435 
243 S. Water Street, MSC 711 
Henderson, NV 89015 
(702) 267-1370 
Attorneys for Real Party in Interest 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
NATHAN OHM,  
 
  Petitioner, 
vs. 
 
HENDERSON MUNICIPAL COURT, and THE 
HONORABLE MARK STEVENS, HENDERSON 
MUNICIPAL JUDGE, 
 
  Respondent. 
 
AND 
 
CITY OF HENDERSON, 
 
                       Real Party in Interest 

 Case No: A-20-810452-W 
Dept No.  XXV 
 
HMC Case Nos:  19CR002297 
                             19CR002298 
 
HEARING DATE:  May 19, 2020 
HEARING TIME:   9:00 A.M. 

 

ORDER DENYING PETITION FOR 

WRIT OF MANDAMUS AND/OR 

CERTIORARI 

 

 

 THIS CAUSE having come on for hearing before the Honorable Kathleen Delaney, 

District Court Judge, on the 19th day of May, 2020, the Real Party in Interest being 

represented by Marc Schifalacqua, Esq., Senior Assistant City Attorney, and the Petitioner 

being represented by Kelsey Bernstein, Esq. of the law firm Nevada Defense Group; 

 As a result of the briefing in the lower court, this court granted a waiver to the page 

limitation for the instant Petition for Writ of Mandamus and/or Certiorari (“Petition”) and 

Opposition thereto. As this is a matter of first impression for this Court, briefing and 

argument from the lower court provided additional guidance for this decision. See Reporter’s 

Transcript of Proceedings, Writ of Mandamus, at 4:22-23. So, too here the parties submitted 

comprehensive briefs for this Court’s review. That is why any reference to findings of facts 

Electronically Filed
08/26/2020 5:35 PM

Case Number: A-20-810452-W

ELECTRONICALLY SERVED
8/26/2020 5:35 PM
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or conclusions of law not specifically stated in the minute order or as noted in the Transcripts 

of Proceedings are referenced and adopted by way of citation to the record;  

 For the reasons stated herein, this Court DENIES the Petition.  Having considered the 

matter, including briefs, transcripts, arguments of counsel, and documents on file herein, 

now therefore, the Court makes the following Findings of Fact, Conclusions of Law and 

Order: 

FINDINGS OF FACT 

 
1. On February 22, 2019, Nathan Ohm (“Petitioner”) was arrested on two counts 

of Battery Constituting Domestic Violence, misdemeanor violations of NRS 33.018, 200.481 

and 200.485.  The Criminal Complaint charged Petitioner in case 19CR002297 with one 

count of Battery Constituting Domestic Violence, alleging that he “did strike Hailey Schmidt 

about the face and/or did get on top of her” on or about February 22, 2019, in the City of 

Henderson.  And in case 19CR002298 with one count of Battery Constituting Domestic 

Violence, alleging that he “did strike and/or did punch Marcuse Ohm one or more times” on 

or about February 22, 2019, in the City of Henderson. City of Henderson’s Opposition to 

Defendant’s Motion to Dismiss, Petitioner’s Appendix Vol. 1., Bates 31:2-16. 

2. On September 12, 2019, the Nevada Supreme Court released the opinion of 

Andersen v. Eighth Judicial District Court et al., 135 Nev. Adv. Op. 42, 448 P.3d 1120 

(2019). City of Henderson’s Opposition to Defendant’s Motion to Dismiss, Petitioner’s 

Appendix Vol. 1., Bates 31:21-24. 

3. Henderson Municipal Code (hereinafter “HMC”) § 8.02.055 (Battery 

Constituting Domestic Violence) was unanimously passed by the Henderson City Council on 

October 15, 2019 and took effect on October 18, 2019.  On or about October 21, 2019, City 
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filed an Amended Criminal Complaint charging Petitioner with the same incidences of 

Battery Domestic Violence pursuant to Henderson Municipal Code § 8.02.055.  Based on the 

Andersen case, Petitioner filed a written demand for a jury trial and on November 4, 2019, 

the lower court issued a briefing schedule.  The lower court heard argument on December 

16, 2019 and rendered its decision on January 13, 2019.  While Petitioner claimed he was the 

victim of various constitutional violations, the Henderson Municipal Court rejected these 

claims and upheld the Henderson domestic battery ordinance as constitutionally and legally 

sound.  City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in 

the Alternative Writ of Certiorari, at 1:19-27. 

4. Petitioner thereafter filed a Petition for Writ of Mandamus and/or Certiorari 

with the Eighth Judicial District Court.  On May 19, 2020, the Court held argument on the 

Petition. 

5. The Henderson City Council had the legal authority to enact the domestic 

battery ordinance in question, HMC § 8.02.055.  Further, the Henderson City Council 

balanced policy considerations when deciding to enact this ordinance, and neither abused 

their discretion nor acted in an arbitrary or capricious manner. Reporter’s Transcript of 

Proceedings, Writ of Mandamus, at 39:10-15; 40:8-16. 

6. In general, a city council has the right to enact ordinances, and the Nevada 

Supreme Court in Andersen v. Eighth Judicial District Court et al., 135 Nev. Adv. Op. 42, 

448 P.3d 1120 (2019), did not preclude municipalities from enacting an ordinance for 

domestic battery. Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:20-24. 
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7. The reasoning in Amezcua v. Eighth Judicial Dist. Court of State ex rel. Cty. 

of Clark, 130 Nev. 45, 50, 319 P.3d 602, 605 (2014), that first offense domestic battery 

constituted a “petty” offense was not expressly overruled by Andersen v. Eighth Judicial 

District Court et al., 135 Nev. Adv. Op. 42, 448 P.3d 1120 (2019).  Rather, the Nevada 

Supreme Court in Andersen found that the additional statutory penalty of the deprivation of a 

defendant’s Second Amendment rights added by the Nevada Legislature in 2015, elevated 

domestic battery to a “serious” offense requiring a jury trial.  Without that additional penalty 

(firearms prohibition), domestic battery would remain a petty offense under the Amezcua 

decision for jury trial purposes. Reporter’s Transcript of Proceedings, Writ of Mandamus, at 

38:6-19. 

8. Because NRS 202.360 is not triggered by a conviction under HMC § 8.02.055, 

and the increased penalty associated with the legislature’s passage of NRS 202.360 was the 

basis of the Court’s decision in Andersen, Amezcua applies, and the Petitioner is not entitled 

to a jury trial.  Since HMC § 8.02.055 does not disturb Petitioner’s Second Amendment 

rights and is therefore a “petty” offense, there is no accompanying right to a jury trial 

pursuant to Andersen. Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:6-19; 

City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 37:9-12. 

9. There is no ex post facto violation in this case.  The elements of the crimes, 

defenses, and penalties are the exact same for both the NRS and HMC versions of domestic 

battery. A defendant charged with HMC § 8.02.055 is not disadvantaged because the 

defendant could have been (and in the instant case already was) charged for the same violent 
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conduct: domestic battery under NRS 200.485.  Further, the perceived loss of a right to a 

jury trial does not implicate ex post facto concerns. Reporter’s Transcript of Proceedings, 

Writ of Mandamus, at 40-41:8-2. 

10. Because Petitioner’s conduct was criminal under the NRS at the time of the 

incident, and because the penalties under the HMC are no harsher than the penalties under 

the NRS, retroactively applying the HMC to Petitioner’s conduct does not violate ex post 

facto prohibitions. Reporter’s Transcript of Proceedings, Writ of Mandamus, at 40-41:8-2. 

11. A conviction under HMC § 8.02.055 does not qualify as a predicate offense 

under the federal definition of “misdemeanor crime of domestic violence,” contained in NRS 

202.360, triggering a prohibition on possession of firearms.  As such, the lower court 

correctly found that municipal ordinance convictions do not meet the federal definition of 

“misdemeanor crime of domestic violence,” do not trigger the loss of firearm rights under 

Nevada state law, and do not require trial by jury. City of Henderson’s Opposition to 

Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of Certiorari, at 16:6-

11. 

12. The federal courts that have addressed the issue appear to have also come to 

the same conclusion as the lower court here: convictions under municipal law do not qualify 

under the plain language of the federal definition. City of Henderson’s Opposition to 

Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of Certiorari, at 25-28. 

13. There is no Equal Protection violation in this case.  In general, prosecutors 

have wide-ranging discretion in what cases to file, and under what authority to file them.  

Absent any discriminatory practices by the City Attorney, none of which are alleged by 
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Petitioner, the Nevada and U.S. Supreme Courts have been clear that the judiciary should not 

second guess a prosecutor’s discretion to charge one offense over another, and a prosecutor’s 

charging decision(s) will not give rise to an equal protection claim. City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 41-56. 

14. Equal protection is also not impacted by HMC § 8.02.055 because no actual 

classification is created, and no fundamental right is impacted. City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 41-56. 

15. HMC § 8.02.055 does not conflict with state domestic battery provisions or 

NRS 202.360.  HMC § 8.02.055 defines the misdemeanor domestic battery in the same way 

as state law, and it works within the definition contained in NRS 202.360 as amended by the 

Nevada State Legislature in 2015.  Having different outcomes for convictions under NRS 

domestic violence statutes and HMC § 8.02.055 does not mean the two irreconcilably 

conflict.  In fact, the differing outcomes is expected because of how the legislature defined a 

misdemeanor crime of domestic violence in its amendment to NRS 202.360.  That definition 

exempts convictions under municipal law, like HMC § 8.02.055, from qualifying as 

predicate offenses to prohibit firearm possession.  Reporter’s Transcript of Proceedings, Writ 

of Mandamus, at 27:8-15; City of Henderson’s Opposition to Petitioner’s Request for Writ 

of Mandamus, or in the Alternative Writ of Certiorari, at 41-56. 

16. Although a jury trial would not be required for this ordinance violation, the 

municipal court does have jurisdiction to conduct a jury trial for domestic battery when 
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charged under the NRS.  Reporter’s Transcript of Proceedings, Writ of Mandamus, at 42:10-

19. 

CONCLUSIONS OF LAW 

 

1. Both the federal and state constitutions prohibit the passage of ex post facto 

laws. U.S. Const. art. I, § 10; Nev. Const. art. 1, § 15.  The Nevada Supreme Court has 

consistently held that a law is ex post facto when it “retroactively changes the definition of a 

crime or increases the applicable punishment.”  Cole v. Bisbee, 422 P.3d. 718, 134 Nev. 

Adv. Op. 62 (2018).  This prohibition forbids the passage of laws that impose punishments 

for acts that were not punishable when they were committed or impose punishments in 

addition to those prescribed at the time of the offense. Weaver v. Graham, 450 U.S. 24, 28, 

101 S.Ct. 960, 67 L.Ed.2d 17 (1981).  Accordingly, to be prohibited as ex post facto, a law 

must both operate retrospectively and disadvantage the person affected by it by either 

changing the definition of criminal conduct or imposing additional punishment for such 

conduct. Id.  For purposes of ex post facto analysis, a retrospective law is one that “changes 

the legal consequences of acts completed before its effective date.” Id. at 31, 101 S.Ct. 960.  

See also State v. Eighth Jud. Dist. Ct. (Logan D.), 129 Nev. 492, 510–11, 306 P.3d 369, 382 

(2013). Reporter’s Transcript of Proceedings, Writ of Mandamus, at 40-41:8-2; City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 7:3-15. 

2. In Collins v. Youngblood, 497 U.S. 37, 110 S.Ct. 2715, (1990), the United 

States Supreme Court was presented with the question “whether the application of a Texas 

statute, which was passed after City's crime and which allowed the reformation of an 
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improper jury verdict in City's case, violate[d] the Ex Post Facto Clause of Art. I, § 10.” Id. 

at 39, 110 S.Ct. at 2717. In summarizing the meaning of the ex post facto clause, the Court 

stated: 

“It is settled, by decisions of this Court so well known that their 
citation may be dispensed with, that any statute [ (1) ] which punishes 
as a crime an act previously committed, which was innocent when 
done[, (2) ] which makes more burdensome the punishment for a 
crime, after its commission, or [ (3) ] which deprives one charged with 
[a] crime of any defense available according to law at the time when 
the act was committed, is prohibited as ex post facto.” 
 

Id. at 42, 110 S.Ct. at 2719 (quoting Beazell v. Ohio, 269 U.S. 167, 169–70, 46 S.Ct. 68, 70 

L.Ed. 216 (1925)). Reporter’s Transcript of Proceedings, Writ of Mandamus, at 40-41:8-2; 

City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 9:12-25. 

3. In State of Hawaii v. Nakata, 76 Haw. 360, 878 P.2d 699 (Hi. 1994), the state 

legislature amended the DUI statute by reducing the penalties for a 1st offense DUI with the 

intent of eliminating the right to a jury trial. Id. at 701.  The statute was to apply retroactively 

to all active 1st offense DUI cases. Id.  Using Collins as guidance, the Hawaii Supreme 

Court held that the retroactively applying the new law did not violate the ex post facto clause 

because the new law “affects only the procedural determination of whether appellants will be 

tried by a judge or jury; their right to a fair and impartial trial has not been compromised or 

divested in any way.  We fail to see any substantial prejudice which would result to 

appellants from the retrospective application of a non-jury trial.” Id. at 715. City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 11:3-14. 
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4. Although the Sixth Amendment of the U.S. Constitution guarantees an 

individual the right to a jury trial, the right “does not extend to every criminal proceeding.”  

Blanton v. N. Las Vegas Mun. Court, 103 Nev. 623, 629, 748 P.2d 494, 497 (1987), aff’d 

sub nom. Blanton v. N. Las Vegas, 489 U.S. 538 (1989).  The right to a jury trial attaches 

only to “serious” offenses.  Id.  Defendants in cases involving “petty” offenses are not 

entitled to trial by jury.  See, Lewis v. United States, 518 U.S. 322, 116 S. Ct. 2163 (1996); 

citing Duncan v. Louisiana, 391 U.S. 145 (1968); Amezcua v. Eighth Judicial Dist. Court of 

State ex rel. Cty. of Clark, 130 Nev. 45, 46–47, 319 P.3d 602, 603 (2014). City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 16:11-20. 

5. In Amezcua, the Nevada Supreme Court determined that the legislature had not 

elevated the statutory framework criminalizing domestic battery above “petty” to “serious,” 

and therefore the right to a trial by jury did not attach.  Amezcua v. Eighth Judicial Dist. 

Court of State ex rel. Cty. of Clark, 130 Nev. 45, 50, 319 P.3d 602, 605 (2014).  The Court 

also considered the potential loss of firearm rights under federal law after a misdemeanor 

conviction of domestic battery under Nevada law, but concluded that was a collateral 

consequence that did  not  impact  the  Nevada  Legislature’s  determination  of  whether  

domestic battery was a serious offense, and those consequences were therefore irrelevant to 

determining whether a defendant would be entitled to a trial by jury for such an offense.  Id.  

Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:6-15; City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 16-17:20-2. 
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6. It was the potential loss of firearm rights, this time under state law, that became 

the central issue only a few years later.  After the Amezcua decision, the Nevada legislature 

in 2015 passed an amendment to NRS 202.360, the statute which prohibits the possession or 

control of firearms by some individuals.  Specifically, the relevant portion of NRS 202.360 

states: 

1. A person shall not own or have in his or her possession or under his 
or her custody or control any firearm if the person: 
(a) Has been convicted in this State or any other state of a misdemeanor crime 
of domestic violence as defined in 18 U.S.C. § 921(a)(33) […]. 
 

Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:6-15; City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 17:3-10. 

7. The legislative change referenced in paragraph 6, above, the Andersen Court 

said, was the basis for the distinction between Amezcua and Andersen: once the Nevada 

legislature added the additional penalty of the loss of gun rights under NRS 202.360 upon 

conviction, thereby indicating the elevation to a serious offense, the right to a trial by jury 

attached.  Andersen v. Eighth Judicial District Court et al., 135 Nev. Adv. Op. 42, 448 P.3d 

1120 (2019). Reporter’s Transcript of Proceedings, Writ of Mandamus, at 38:6-15; City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 17:11-16. 

8. The crux of the issue of whether a domestic battery charge entitles a defendant 

to a jury trial, then, is the potential loss of gun rights pursuant to NRS 202.360.  The 2015 

amendment to NRS 202.360 criminalized possession or control of a firearm by a person 
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convicted in Nevada or any other state of a misdemeanor crime of domestic violence only as 

defined in 18 U.S.C. § 921(a)(33).  NRS 202.360; Andersen v. Eighth Judicial District Court 

et al., 135 Nev. Adv. Op. 42, 448 P.3d 1120 (2019).  The Andersen Court explained that the 

legislature’s amendment to NRS 202.360, by limiting the constitutional right to possession 

of a firearm, entitled those affected to trial by jury.  Id., 135 Nev. Adv. Op. 42, 448 P.3d at 

1124.  If a criminal conviction would not trigger prohibition of firearms possession or 

ownership under NRS 202.360 —i.e., the amendment would not be applicable— the 

defendant would not be entitled to a trial by jury just as before under Amezcua. City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 17:17-28. 

9. NRS 202.360 relies upon the definition of misdemeanor domestic violence as it is 

defined by 18 U.S.C. § 921(a)(33), which states: 

(33)  (A)  Except as provided in subparagraph (C),[2] the term 
“misdemeanor crime of domestic violence” means an offense that—  

(i)   is a misdemeanor under Federal, State, or Tribal law; and  
(ii)   has, as an element, the use or attempted use of physical 

force, or the threatened use of a deadly weapon, committed by a current 
or former spouse, parent, or guardian of the victim, by a person with 
whom the victim shares a child in common, by a person who is 
cohabiting with or has cohabited with the victim as a spouse, parent, or 
guardian, or by a person similarly situated to a spouse, parent, or 
guardian of the victim. […] 
 

City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 18:2-13. 

10. In U.S. v. Pauler, the Tenth Circuit considered whether a misdemeanor 

violation of a municipal ordinance met the jurisdictional source requirement under the 

federal definition.  The Court rejected the Government’s argument, finding that the Gun 
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Control Act repeatedly distinguished between State and local jurisdictions, and the 

government had cited no examples in the Act where the term State was “even arguably 

meant to encompass both state and local governments or laws.”  Pauler, 857 F.3d at 1075.  

The Court applied several canons of statutory interpretation, finding that each weighed in 

favor of the defendant’s interpretation that convictions under municipal law do not qualify as 

predicate offenses under the federal definition.  Ultimately, the Tenth Circuit held that a “a 

misdemeanor under Federal, State, or Tribal law” does not include a conviction under 

municipal ordinance. Id. at 1078.  Accordingly, the defendant’s municipal conviction did not 

qualify as a predicate offense, and he could not be convicted under 18 U.S.C. § 922(g)(9).  

Id. City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 26-27:4-2. 

11. In United States v. Enick , the defendant was charged with a violation of 18 

U.S.C. § 922(g)(9).  United States v. Enick, No. 2:17-CR-00013-BLW, 2017 WL 2531943, 

at *1 (D. Idaho June 9, 2017) (unpublished).  The United States District Court for the 

District of Idaho found that a violation of municipal ordinance does not qualify under the 

definition of a “misdemeanor crime of domestic violence.”  City of Henderson’s Opposition 

to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of Certiorari, at 

27:3-18. 

12. The U.S. District Court for the District of Nevada has also considered this 

issue.  United States v. Wagner, No. 317CR00046MMDWGC, 2017 WL 4467544, at *1 (D. 

Nev. Oct. 5, 2017) (unpublished). The Court determined that the plain language of the 

federal definition was unambiguous and does not include municipal or local offenses.  The 

Appendix to Motion to Consolidate 089



 

13  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Court also considered the government’s public policy argument that the legislature enacted 

the Gun Control Act with the intent to keep guns out of the hands of domestic abusers, but it 

found that because the language of the statute was unambiguous, no other statutory 

interpretation was necessary.  Wagner is a telling analysis because a U.S. District Court 

interpreted the federal definition in light of a Nevada municipal ordinance and concluded 

that a conviction under a municipal law in Nevada does not qualify under the federal 

definition. City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or 

in the Alternative Writ of Certiorari, at 27-28:19-13 

13. In Salaiscooper v. Eighth Judicial District Court ex rel. County of Clark, 117 

Nev. 892, 903, 34 P.3d 509, 516 (2001), the Nevada Supreme Court clearly stated, “[i]ndeed, 

a district attorney is vested with immense discretion in deciding whether to prosecute a 

particular defendant that ‘necessarily involves a degree of selectivity.”’ quoting State v. 

Barman, 183 Wis.2d 180, 515 N.W.2d 493, 497 (Wis.Ct.App.1994).  Further, “so long as the 

prosecutor has probable cause to believe that the accused committed an offense defined by 

statute, the decision whether or not to prosecute, and what charge to file…generally rests 

entirely in his discretion.” Id. fn 5., quoting U.S. v. Armstrong, 517 U.S. 456, 464, 116 S.Ct. 

1480 (1996); Bordenkircher v. Hayes, 434 U.S. 357, 364, 98 S.Ct. 663(1978). City of 

Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative 

Writ of Certiorari, at 45:2-12. 

14. In Hernandez v. State, 118 Nev. 513, 50 P.3d 1100 (2002), the defendant 

argued on appeal that he should not have been convicted of kidnapping under NRS 200.310 

(category A felony), since his conduct was also a violation of NRS 200.359 (category D 
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felony) for unlawfully removing his daughter from his wife’s custody without a court order.  

According to the defendant, equal protection and fair trial principles were violated, due to 

the prosecutor’s decision to charge one offense over another.  The Nevada Supreme Court 

dismissed this constitutional attack and upheld prosecutorial discretion in charging decisions.  

The Court stated, “[w]e have followed the United States Supreme Court's holding ‘that 

neither due process nor equal protection were violated under federal constitutional principles 

by virtue of the fact that the government prescribed different penalties in two separate 

statutes for the same conduct.’  A defendant's rights are adequately protected in this area by 

the ‘constitutional constraints' on a prosecutor's discretion, which prevent the prosecutor 

from selectively enforcing the law based on such unjustifiable criteria as race or religion.”  

Hernandez v. State, 118 Nev. 513, 523, 50 P.3d 1100, 1107 (2002). City of Henderson’s 

Opposition to Petitioner’s Request for Writ of Mandamus, or in the Alternative Writ of 

Certiorari, at 45:12-27. 

15. In Sheriff, Clark Cty. v. Killman, 100 Nev. 619, 691 P.2d 434 (1984), the 

defendant contended that under Nevada's statutory scheme, the prosecutor had the discretion 

to charge him with either the offense of unauthorized signing of a credit card document, a 

felony under NRS 205.750, or the offense of unauthorized use of a credit card, a 

misdemeanor under NRS 205.760(2)(b).  According to the defendant, since the prosecutor 

had the discretion to proceed under either of these two statutory offenses, which provide for 

disparate results in terms of the possible sentence, this statutory scheme violated his right to 

equal protection of the law.  The Court held that, the statutory scheme in question would not 

violate equal protection even if the two statutes did state different penalties for the same 
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conduct, provided the prosecutor’s charging decision was constitutionally permissible (e.g. 

not based on discrimination).  Id. At 621.  City of Henderson’s Opposition to Petitioner’s 

Request for Writ of Mandamus, or in the Alternative Writ of Certiorari, at 46:1-12. 

16. The United States Supreme Court also addressed this same issue in United 

States v. Batchelder, 442 U.S. 114, 99 S.Ct. 2198 (1979).  In Batchelder, the Court held that 

neither due process nor equal protection were violated under federal constitutional principles 

by virtue of the fact that the government prescribed different penalties in two separate 

statutes for the same conduct. Id. at 124–25, 99 S.Ct. at 2204–05.  Instead, the Court held 

that a defendant's rights are adequately protected in this area by the “constitutional 

constraints” on a prosecutor's discretion, which prevent the prosecutor from selectively 

enforcing the law based on such unjustifiable criteria as race or religion.  Id. at 125, 99 S.Ct. 

at 2204–05. City of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, 

or in the Alternative Writ of Certiorari, at 46:12-20. 

17. In Hudson v. City of Las Vegas, 81 Nev. 677, 679, 409 P.2d 245, 246 (1965), 

the Court held that “there is no statutory guarantee of trial by jury when municipal 

ordinances and state statutes coincide.”  Hudson, 81 Nev. at 681, 409 P.2d at 247.  The 

Hudson Court further explained that an act that violates both state statutes and municipal 

codes can be punished by either agency without violating constitutional principles. Id. City 

of Henderson’s Opposition to Petitioner’s Request for Writ of Mandamus, or in the 

Alternative Writ of Certiorari, at 50-51:3-10. 

 THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Mandamus 

and/or Certiorari shall be, and it is, hereby DENIED. 
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 IT IS FURTHER HEREBY ORDERED that the imposition of this order is STAYED 

pending potential appeal or petition to the Nevada Supreme Court.  

DATED this _____ day of ______________________, 2020. 

 
 
 
                   
      DISTRICT COURT JUDGE 

 
Respectfully submitted,     
 
 
 
By:        
      MARC M. SCHIFALACQUA, ESQ.         
      Nevada State Bar No. 10435         
      Attorney for Real Party in Interest         
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-810452-WNathan Ohm, Plaintiff(s)

vs.

Henderson Municipal Court, 
Defendant(s)

DEPT. NO.  Department 25

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Denying was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 8/26/2020

Shari Hewes Shari.Hewes@cityofhenderson.com

Damian Sheets dsheets@defendingnevada.com

Kim Quinnell Kim.Quinnell@Cityofhenderson.com

Judith Beckman gigi@defendingnevada.com

Bonnie Hawley bonnie.hawley@cityofhenderson.com

Marc Schifalacqua Marc.Schifalacqua@cityofhenderson.com

Brian Reardon Brian.Reardon@cityofhenderson.com

If indicated below, a copy of the above mentioned filings were also served by mail 
via United States Postal Service, postage prepaid, to the parties listed below at their last 
known addresses on 8/27/2020
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Brian Reardon Henderson City Attorney's Office
Attn: Brian Reardon, Esq
P.O. Box 95050
Henerson, NV, 89009
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Electronically Filed
Aug 31 2020 03:55 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 81714   Document 2020-32065
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CERTIFICATE OF COMPLIANCE 

1. I hereby certify that this Petition complies with the formatting 

requirements of NRAP 32(a)(5), the typeface requirements of NRAP 32(a)(5) and 

the type style requirements of NRAP 32(a)(6) because this Petition has been 

prepared in a proportionally spaced typeface using Word 365 in 14-point Times 

New Roman. 

2. I further certify that this Petition complies with the page- or type-volume 

limitations of NRAP 21(d) because, excluding the parts of the Petition excepted by 

NRAP 32(a)(7)(C) it is proportionately spaced, has a typeface of 14 points or 

more, and contains 8,789 words. 

3. Finally, I hereby certify that I have read this Petition, and to the best of 

my knowledge, information, and belief, it is not frivolous or interposed for any 

improper purpose. I further certify that this Petition complies with all applicable 

Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(l), which requires 

every assertion in the Petition regarding matters in the record to be supported by a 

reference to the page and volume number, if any, of the transcript or appendix 

where the matter relied on is to be found. I understand that I may be subject to 

Ill// 

Ill// 

/Ill/ 

39 
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sanctions in the event that the accompanying Petition is not in conformity with the 

requirements of the Nevada Rules of Appellate Procedure. 

DATED this 3__L day of August, 2020. 

MARC M. SCHIFALACQUA, ES 
Nevada State Bar No. 010435 
243 S. Water Street, MSC 711 
Henderson, NV 89015 
mare.schifalacqua@cityofhenderson.com 
Attorney for Petitioner 
CITY OF HENDERSON 

40 
Appendix to Motion to Consolidate 140



Appendix to Motion to Consolidate 141



Case Number: A-20-809107-W

Electronically Filed
6/19/2020 8:52 AM
Steven D. Grierson
CLERK OF THE COURT
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