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IN THE SUPREME COURT OF THE STATE OF NEVADA 

LAS VEGAS DEVELOPMENT 
GROUP, LLC, A NEVADA LIMITED 
LIABILITY COMPANY, 

Appellant, 

vs. 

THE BANK OF NEW YORK MELLON 
F/K/A THE BANK OF NEW YORK, 
AS TRUSTEE FOR THE 
CERTIFICATEHOLDERS OF 
CWABS, INC., ASSET-BACKED 
CERTIFICATES, SERIES 2006-7,  

Respondent.

Supreme Court No. 81961 

District Court Case No. A-17-756215-C  

OPPOSITION TO MOTION TO STAY 
APPEALS AND HOLD ALL 
DEADLINES IN ABEYANCE 

The Bank of New York Mellon F/K/A The Bank of New York, as Trustee for 

The Certificateholders of CWABS, Inc., Asset-Backed Certificates, Series 2006-7 

(BoNYM) opposes appellant Las Vegas Development Group, LLC's (LVDG) 

motion to stay appeals and hold all deadlines in abeyance. 

I. Introduction

In this post-HOA foreclosure case involving tender/futility of tender of the 

HOA's superpriority lien, the district court followed current authority and granted 

judgment in BoNYM's favor, concluding BoNYM's deed of trust remains a valid 

encumbrance on a home LVDG acquired through an HOA foreclosure sale.  

Following entry of judgment, LVDG appealed. 
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LVDG now moves the court to stay this appeal based on two other appeals 

presently before the court.  First, LVDG asks to stay the appeal based on the certified 

question to this court concerning which statute of limitations, if any, applies to a 

deed of trust beneficiary's quiet title/declaratory relief claim against an HOA-sale 

purchaser.  But regardless of how this court decides the certified question, it will 

have no bearing on the ultimate outcome of this case.  LVDG initiated the underlying 

case, asserting claims against BoNYM for quiet title/declaratory relief.  There is no 

statute of limitations for BoNYM's affirmative defenses.  As a result, there is no 

reason to stay this appeal because the court can decide the substantive issue of 

whether LVDG is entitled to quiet title/declaratory relief due to BoNYM's 

tender/futility of tender without reaching the issue of what statute of limitation, if 

any, applies to BoNYM's affirmative counterclaim.   

LVDG also moves the court to stay this appeal pending final resolution of 

Anthony s. Noonan IRA, LLC v. U.S. Bank, N.A. et al., 466 P.3d 1276 (Nev. 2020).  

In that appeal, case no. 78624, the Nevada supreme court panel held that an HOA's 

entire yearly assessment amount was subject to superpriority status if it became due 

in the nine months preceding the notice of delinquent assessments.  Id. at 1279.  On 

January 6, 2021, this court granted en banc reconsideration of the order.  Regardless 

of how the court ultimately decides Noonan, the district court in this case held that 

tender of the superpriority amount (whatever amount that may be), was futile unless 
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BoNYM paid the entire lien amount, not just the nine months or yearly amount of 

assessments.  Ex. A, Findings of Fact and Conclusions of Law at Conclusions of 

Law ¶¶ 9-17.  The court also ruled that BoNYM substantially complied with its 

payment obligations, and BoNYM's deed of trust survived the HOA sale as a matter 

of equity.  See generally id.  None of these findings—all of which warrant judgment 

against LVDG—was contingent on this court's prior Noonan decision. 

LVDG should not get a free stay of the lower court's judgment through its 

motion.1

II. Factual/Procedural Background 

This case arises from an HOA's non-judicial foreclosure sale of real property 

located at 1524 Highfield Court, Las Vegas, Nevada, which occurred on March 2, 

2011.  Prior to the sale, BoNYM's loan servicer Bank of America, N.A., through 

counsel, paid a little more than nine months of assessments to satisfy the HOA's 

superprioriy lien.  The HOA charged an annual assessment at the time. The property 

reverted to the HOA at the sale, and LVDG later obtained title to the property via 

quitclaim deed.  See generally Ex. A. 

/// 

/// 

1 Ordinarily, a party seeking to stay a judgment must post a bond or other security 
in accordance with Nevada Rule of Civil Procedure 62(b). 
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LVDG filed suit against BoNYM in 2017 to quiet title and for declaratory 

relief that the HOA foreclosure extinguished BoNYM's deed of trust.  On June 15, 

2017, BoNYM asserted counterclaims against LVDG for quiet title/declaratory 

relief that the HOA foreclosure did not affect BoNYM's deed of trust. 

 The district court held a bench trial on July 28 and 29, 2020.  BoNYM 

asserted various arguments for why the HOA sale did not extinguish the deed of 

trust, including that its prior loan servicer Bank of America paid the HOA's 

superpriority lien, that tender was futile due to the HOA foreclosure agent's policy 

to refuse payments conditioned on applying payment only to the superpriority 

portion of an HOA's lien, that Bank of America substantially complied with its 

payment obligations, and that BoNYM's deed of trust survived as a matter of equity. 

Based on the evidence, the district court entered its findings of fact and 

conclusions of law and judgment in favor of BoNYM. 

III. Argument 

A. The Statute of Limitations Certified Question 

The court should deny LVDG's motion because the outcome of the certified 

question is inconsequential and will not affect the ultimate outcome of this case.  

BoNYM and LVDG asserted claims against one another—LVDG first asserted a 

quiet title/declaratory relief claim that the HOA foreclosure extinguished BoNYM's 

deed of trust, and BoNYM asserted a compulsory quiet title/declaratory relief claim 
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that the HOA foreclosure sale did not extinguish BoNYM's deed of trust.  As a result, 

it does not matter what statute of limitation (if any) applies to BoNYM's affirmative 

claims because BoNYM's defenses—including tender and futility of tender—cannot 

be time barred.    

Time "[l]imitations do not run against defenses," and statutes of limitations 

"are available only as a shield, not as a sword." Dredge Corp. v. Wells Cargo, Inc., 

389 P.2d 394, 396 (Nev. 1964).  "[S]tatutes of limitations are intended to protect a 

defendant against the evidentiary problems associated with defending a stale claim."  

Nev. State Bank v. Jamison Family P’ship, 801 P.2d 1377, 1381 (Nev. 1990).  "To 

use the statute of limitations to cut off the consideration of a particular defense in 

the case is quite foreign to the policy of preventing the commencement of stale 

litigation."  United States v. Western Pac. R.R. Co., 352 U.S. 59, 72, 77 S.Ct. 161 

(1956), cited in City of Saint Paul v. Evans, 344 F.3d 1029, 1033 (9th Cir. 2003).  

No statute of limitations applies to bar BoNYM from asserting tender or futility of 

tender as a defense to LVDG's claims. 

This court has confirmed that a party should be able to raise the affirmative 

defense of tender even if a standalone claim would otherwise be time barred.  In 

Renfroe, a purchaser acquired a property that was previously sold at an HOA sale 

and filed a quiet title action against Carrington Mortgage Services, LLC, the record 

beneficiary of the first deed of trust.  Renfroe v. Carrington Mortg. Servs., LLC, 456 
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P.3d 1055 (Nev. 2020) (unpublished).   Carrington moved for summary judgment 

on the ground that its predecessor, Bank of America, tendered the superpriority 

amount of the HOA's lien prior to the HOA sale. Id.  Renfroe opposed and argued, 

in part, that Carrington's tender argument was time barred. Id.  Relying on Diamond 

Spur, the district court granted Carrington's motion for summary judgment and 

Renfroe appealed.  Id. 

This court affirmed and held that Renfroe's argument that Carrington's tender 

argument was untimely was "incorrect."  Id.  The court made clear that "[s]tatutes of 

limitations do not run against defenses."  Id. (citing City of Saint Paul v. Evans, 344 

F.3d 1029, 1033–34 (9th Cir. 2003) (concluding that statute of limitations do not 

apply to defenses because "[w]ithout this exception, potential plaintiffs could simply 

wait until all available defenses are time-barred and then pounce on the helpless 

defendant")).  Because LVDG's quiet title/declaratory relief counterclaims were 

properly before the district court, there is no question the court could evaluate the 

merits of BoNYM's affirmative defenses.2

2 Renfroe also held a senior deed of trust holder's pre-HOA-foreclosure tender cures 
the superpriority and protects the senior deed of trust automatically, such that the 
senior deed holder "had no obligation to prevail in a judicial action as a condition 
precedent to enforcing its deed of trust that had already survived the HOA's 
foreclosure sale."  Id., citing Bank of Am., N.A. v. SFR Invs. Pool 1, LLC, 134 Nev. 
604, 606 (Nev. 2018).  This means the pre-sale tender was effective to protect 
BoNYM's deed of trust even without the current lawsuit, so any stay of appeal for 
an issue that does not affect the ultimate legal outcome of the tender would not serve 
the ends of justice. 
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Because BoNYM's tender defenses were not time barred, the district court 

properly entered judgment in BoNYM's favor.  As a result, staying this case, as 

opposed to a case where an HOA-sale purchaser does not assert claims against a 

deed of trust beneficiary, will have no effect on the outcome.  A stay is unwarranted 

and nothing more than unnecessary delay in this circumstance. 

B. The Annual Assessments En Banc Reconsideration 

While BoNYM asserted Bank of America's tender preserved the deed of trust, 

the district court held that the HOA's trustee did not reject the tender check because 

the superpriority calculation was off by a few dollars, but rather that the HOA trustee 

rejected the check because it was not for the full amount secured by the HOA's entire 

lien.  Ex. A at Conclusions of Law, ¶ 9.  The district court also held that BoNYM 

was excused from tendering a superpriority payment because it would have been 

futile.  Id. at ¶¶ 11-17.  Based on the HOA trustee's word and conduct in rejecting 

payments, the HOA trustee would have also rejected payment for a full annual 

assessment so the deed of trust beneficiary was excused from sending such payment.  

Id.   Alternatively, the district court held Bank of America substantially complied 

with its payment obligations, and BoNYM's deed of trust survived as a matter of 

equity.  Even considering Noonan, which is now subsequently subject to en banc 

reconsideration, the district court held that the evidence supported a finding that 

BoNYM was entitled to judgment in its favor.  And, regardless of how this court 



8 

ultimately decides Noonan, based on the facts of this case, it will not affect whether 

BoNYM's deed of trust survived the HOA sale.  As a result, there is no reason to 

stay the case pending resolution of Noonan, and the court should allow this appeal 

to proceed in the normal course. 

IV. Conclusion

For the reasons expressed above, BoNYM respectfully requests this court 

deny LVDG's motion to stay appeals and to hold all deadlines in abeyance. 

DATED this 11th day of March, 2021. 

AKERMAN LLP 

/s/ Natalie L. Winslow, Esq. 
ARIEL E. STERN, ESQ. 
Nevada Bar No. 8276 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
1635 Village Center Circle, Suite 200 

                                                              Las Vegas, NV 89134 

Attorneys for Respondent 
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CERTIFICATE OF SERVICE

I certify that I electronically filed on March 11, 2021, the foregoing 

OPPOSITION TO MOTION TO STAY APPEALS AND HOLD ALL 

DEADLINES IN ABEYANCE with the Clerk of the Court for the Nevada Supreme 

Court by using the Court's electronic file and serve system.  I further certify that all 

parties of record to this appeal are either registered with the Court's electronic filing 

system or have consented to electronic service and that electronic service shall be 

made upon and in accordance with the Court's Master Service List. 

I declare that I am employed in the office of a member of the bar of this 

Court at whose discretion the service was made. 

/s/ Patricia Larsen  
An employee of AKERMAN LLP 
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CLARK COUNTY, NEVADA

CASE NO: A-17-756215-CLas Vegas Development Group 
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vs.

Dania Hernandez, Defendant(s)

DEPT. NO.  Department 13
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Court. The foregoing Findings of Fact, Conclusions of Law and Judgment was served via the 
court’s electronic eFile system to all recipients registered for e-Service on the above entitled 
case as listed below:

Service Date: 9/17/2020

Natalie Winslow natalie.winslow@akerman.com

Ariel Stern ariel.stern@akerman.com

Rex Garner rex.garner@akerman.com

Akerman LLP AkermanLAS@akerman.com

Roger Croteau croteaulaw@croteaulaw.com
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