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Las Vegas, Nevada; Tuesday, April 3, 2018 

* * * * * * 

[Proceeding commenced at 9:33 a.m.] 

  THE COURT:  State versus Larry Brown.  And Mr. Brown is 

present in custody.  And is it both Mr. -- 

  MR. SLIFE:  This is a co-defendant case, Your Honor.  I 

represent Mr. Carter. 

  THE COURT:  Where is Anthony Carter? 

  DEFENDANT CARTER:  Right here.  How are you doing?  

Good morning. 

  THE COURT:  All right.  Both defendants are present.  This 

is just on for status check, trial readiness as to both.  

  MS. BEVERLY:  And I’m -- 

  THE COURT:  -- as well as a motion for bail reduction. 

  MS. BEVERLY:  And I’m sorry, we’re waiting on Mr. -- 

either Mr. Giordani or Mr. Dickerson. 

  THE COURT:  All right.  We’ll have to trail it.  

[Matter trailed] 

[Matter recalled at 11:06 a.m.] 

  THE COURT:  State versus Larry Brown and Anthony 

Carter.  And both are present in custody.  We have Mr. Slife from 

Public Defender’s Office.  We did have Mr. Wooldridge here earlier, 

but now we have -- 

  MS. SHAHANI:  Jherna Shahani, Bar Number 14421, Your 

Honor. 

000239
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  THE COURT:  And are you with Mr. Wooldridge’s office? 

  MS. SHAHANI:  Yes, Your Honor. 

  THE COURT:  All right.  This is on for a motion for a bail 

reduction as to Mr. Carter and a status check as to trial readiness as 

to both.  So why don’t we begin with Mr. Carter. 

  MR. GIORDANI:  The motion? 

  THE COURT:  Yes.  And we did get an opposition.  And so 

we’ll let Mr. Slife add anything first if he’s got anything to add. 

  MR. SLIFE:  May I, Judge, just -- I just think one factor to 

be considered is the strength of the State’s case.  And I just think 

the State is overreaching, trying to make it sound like there’s a case 

against Mr. Carter for murder.  And I argued all of this in my 

petition for writ.  But just to -- just to highlight that again, really the 

purported evidence that gets Mr. Carter, is that at the time of the 

shooting, he knew his co-defendant and he knew the decedent.  

And that he had had phone contact with both of them prior to the 

shooting.  That’s really it. 

  And I know the State makes a big deal of his statement for 

an hour and a half, two hours to the police.  I don’t -- not having a 

perfect interview, there’s no confession there, not having a perfect 

interview is not evidence.  That interview is going to be the subject 

of a motion to suppress that I already filed.  But that’s it.  He knew 

both these people he had phone contact. 

  THE COURT:  Well, it was a little more inculpatory than 

that. 
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  MR. SLIFE:  Well, what was, Judge?  I mean, what in your 

opinion is inculpatory? 

  THE COURT:  Well, the timing of everything.  It wasn’t 

just, oh, he had -- new this guy and he knew this other guy, I mean, 

it was the timing.  And I don’t remember verbatim from reading the 

-- because I didn’t re-read the transcripts, I had read the transcripts 

some time ago.   

  MR. SLIFE:  I guess -- 

  THE COURT:  Not terribly long ago, but -- 

  MR. SLIFE:  I guess here’s the thing -- here’s the thing 

though.  The charge is murder.  There is no forensic evidence tying 

Mr. Carter to the scene -- to the shooting.  There is no evidence that 

Mr. Carter set up some kind of ruse between people.  There’s no 

evidence that he was there, there’s just phone contact.  There’s no 

evidence of what that phone contact was.   

  And so the one thing we know for sure because I raised in 

a motion that the State failed to present exculpatory evidence to the 

Grand Jury that he actually had an alibi witness.  Well, the State 

went back, and in the third Grand Jury had that person testify that 

he was with them at the time of the shooting.  So I still stand by my 

argument, I know my writ was denied, but there is -- the evidence is 

that he had phone contact with these two people at the timing.  But 

that’s not evidence for murder. 

  That being said, I know I argued the writ and that was 

denied, but I think that’s a consideration that should be taken into 
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account with regard to bail, Judge.  I mean, he’s 44, he’s lived here 

almost 20 years with his wife and three kids.  His entire family, his 

entire life is in Las Vegas.  There’s no risk of flight.  He did turn 

himself in on this case.   

  I know in the State’s opposition they basically put down a 

page, they try to make it appear something nefarious.  At the end, it 

says he turned himself in on this case.  There’s no risk of flight for 

him.  I think based on his significant ties to the community, the 

weakness of evidence as it pertains to Mr. Carter for the charge of 

murder, and that fact that there’s no risk of flight.  His entire family 

is here, there’s nowhere to go.  We’re asking for the reduction to 

50,000.00. 

  THE COURT:  Mr. Giordani. 

  MR. GIORDANI:  Thank you, Your Honor.  Mr. Slife and I 

have completely different interpretations of the strength of the 

evidence in this case.  As Your Honor knows when it comes to a 

conspiracy to commit robbery, if someone dies during the course of 

that robbery, whether it’s intentional, unintentional, or accidental, 

you’re on the hook for first degree murder.   

  My position is the evidence of a conspiracy to rob 

overwhelming.  That’s not only evidence by the phone context, 

where the defendant is specifically talking to the victim, setting up 

this ruse and then immediately talking to Mr. Brown, who 

ultimately puts a bullet in his chest.  That I can say with certainty 

because Mr. Brown’s DNA was found on a latex glove, not a type of 
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glove you may wear to a legitimate drug deal, but a glove you wear 

to a robbery, underneath the victim’s body.  So that evidence will 

come in, assuming this is a joint trial, which my position is it should 

be.  That evidence will come in and that’s a factor to consider with 

regard to the robbery.   

  In addition to that, he gives three different statements to 

police.  So when Mr. Slife says there’s no forensic evidence linking 

him to the scene, well, fine.  The defendant himself said he was 

right beside the apartment.  I mean, he gave three different versions 

of events as to what happened.  One version was, oh, the victim did 

show up, we did a drug deal, but it was out by the basketball courts.  

The other one was, oh, well, he came inside the house, yeah, we 

did the deal but then he left, and I don’t know if he died.  And then 

the third was something other than that. 

  So we have completely differing views of the evidence.  I 

believe the evidence of the State’s case is strong and -- here.  With 

regard to the alibi witness, I presented that out of an abundance of 

caution.  It turns out that that witness is not an alibi witness. 

  THE COURT:  Right. 

  MR. GIORDANI:  It doesn’t help Mr. Carter in any way.  He 

says that Mr. Carter was out on the balcony making phone -- or 

leaving when his phone rang when presumably he’s talking to      

Mr. Brown, speaking in hushed tones or whatever it is out on the 

balcony, so Mr. Cave can’t hear it.  And then he’s the one who says 

the defendant hides within the apartment, tells him shut off the 
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lights when the police start to come, and he hides there until the 

next morning when he ultimately sneaks out. 

  Lastly, and briefly, the fact that he turns himself in.  I’m 

not disputing that he physically went to the police station and 

turned himself in.  I’m just saying that there’s a lot of history behind 

that, he knew the murder warrant was coming down because I 

communicated with his former counsel as a courtesy and he then 

turned himself in.  Had he not, the detectives would have picked 

him up within an hour, so he turned himself in, yes, but it doesn’t 

go to the -- it doesn’t obviate the fact that he first hid from 

detectives, then lied to detectives, and ultimately is arrested on the 

other charges. 

  With that I believe -- oh, I should add, Mr. Slife’s rendition 

of his criminal history is a minimization to say the least.  I went 

through it, and I’m not going to go back through it, but I went 

through it in my opposition.  His NCIC reflects several arrests for 

other crimes that weren’t mentioned in the motion.  So Mr. Brown 

is currently set at a million, which I believe is appropriate.  And the 

350,000 on Mr. Carter reflects the different levels of culpability.  So I 

think it’s appropriate, I’ll submit it. 

  THE COURT:  Mr. Slife. 

  MR. SLIFE:  So, Judge, the criminal record I was aware of 

was a -- was a possession for cocaine from 2006.  And apparently 

Mr. Giordani has pointed out with the secret NCIC that I can never 

see that he had some misdemeanors for over 20 years ago. 
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  THE COURT:  Well, okay, that’s -- and -- true -- 

  MR. SLIFE:  And so -- 

  THE COURT:  -- but it certainly isn’t Mr. Giordani’s fault 

that you can’t see the NCIC. 

  MR. SLIFE:  Well, but he -- so -- so -- 

  THE COURT:  Right.  I mean -- 

  MR. SLIFE:  Well, but the secret is that he had two 

misdemeanors from 20 years ago. 

  THE COURT:  Right. 

  MR. SLIFE:  I hardly think that that’s a big deal for this.  

Judge, at the end of the day, he did turn himself in knowing it was a 

murder charge.  He could have run at that point.  I think that goes to 

show what somebody’s going to do if they have a chance to get out 

on bail.   

  And so -- and, Judge, I guess we can go back and forth 

about our interpretations of the evidence.  I’ve heard multiple times 

in the writ and now today that there was this ruse that Mr. Carter -- I 

don’t know if I’m missing some evidence.  I don’t -- there’s no 

evidence of that.  There’s evidence of phone contact, there’s no 

evidence of the substance of that phone contact.  It’s an assumption 

to say that it was a ruse and then set up a robbery, there’s nothing 

of that.  I don’t know if I’m missing something. 

  THE COURT:  All right.  Suffice it to say, I think the 

evidence was a lot more inculpatory than the way you’re 

interpreting it.  I’m going to consider this further as to Mr. Carter.  
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Any bail reduction, if there is to be one, would be accompanied by 

further restraint, meaning intermediate or high level supervision. 

  MR. GIORDANI:  Understood. 

  THE COURT:  Let’s go out two weeks for a decision. 

  THE CLERK:  April 17th, 9:30. 

  THE COURT:  And then right now we’re on -- I can always 

do it also if there is a reduction by way of minute order and notice 

to the lawyers and the jail. 

  MR. GIORDANI:  Okay. 

  THE COURT:  Also, we’re going to talk about trial 

readiness.  And last time we were here, the Court noted the DNA 

was completed and a disc was provided. 

  Mr. Slife, you said you’d be filing motions in limine and 

would not be using a DNA expert.  So, where are we? 

  MR. SLIFE:  The DNA has nothing to do with Mr. Carter, so 

that’s why I don’t have an expert. 

  THE COURT:  Right. 

  MR. SLIFE:  I filed this bail motion, I filed a motion for it to 

sever that’s set on Tuesday -- excuse me, Thursday. 

  THE COURT:  Okay. 

  MR. SLIFE:  I think I filed a motion to suppress that’s set 

next Tuesday. 

  THE COURT:  Okay.  So you’re busy with motions. 

  MR. SLIFE:  I’m busy with motions. 

  THE COURT:  Obviously, I don’t look ahead to the   
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motions -- 

  MR. SLIFE:  Sure. 

  THE COURT:  -- because they’re not calendared yet.  So 

we’ll deal with those motions when they come on calendar.  And do 

you, depending on the outcomes of those motions, anticipate also 

filing addition -- I just said motions in limine because that’s what’s 

reflected in the minutes. 

  MR. SLIFE:  Sure. 

  THE COURT:  Do you anticipate -- 

  MR. SLIFE:  I think it’s just motions generic. 

  THE COURT:  Right.  Do you anticipate then filing any 

other motions? 

  MR. SLIFE:  Potentially. 

  THE COURT:  Okay.   

  And then as to Mr. Brown, in terms of motions. 

  MS. SHAHANI:  Your Honor, I believe that we will be using 

a DNA expert, so I -- 

  THE COURT:  Will be or will not. 

  MS. SHAHANI:  Will be using a DNA expert. 

  THE COURT:  Okay.  Because last time there was this -- all 

right.  Yes. 

  MS. SHAHANI:  And my representations may be different 

from Mr. Wooldridge’s, this is just based on my understanding of 

the case, but he’s obviously leady counsel on the case, so doing my 

best here, I’m covering this hearing for him.  He just told me      

000247



 

Page 11 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

about -- 

  THE COURT:  Where’d he go? 

  MS. SHAHANI:  He had a -- 

  THE COURT:  He was here for the record this morning. 

  MS. SHAHANI:  He did.  He had a family court hearing, so 

he asked me to leave my hearing and come up here. 

  THE COURT:  Okay.  So do you know if there are any 

motions that are going to be filed on behalf of Mr. Brown? 

  MS. SHAHANI:  At this juncture, I can’t think of any that 

Mr. Wooldridge has represented to me. 

  THE COURT:  Okay. 

  MS. SHAHANI:  But I know that he wants to use a DNA 

expert and I know that there are -- is some missing discovery, so -- 

  MR. GIORDANI:  What. 

  MS. SHAHANI:  Specifically, the text messages after 

February 7th to the date of the incident from Mr. Brown. 

  MR. GIORDANI:  That’s -- that doesn’t exist.  I told -- I 

contacted, not Jherna, but -- I mean, not Ms. Shahani, but the other 

person in the office and let them know that.  They asked for that like 

last week and I let them know those -- 

  THE COURT:  Okay.  Let’s put this on the record now.  You 

looked into that. 

   MR. GIORDANI:  Yes. 

  THE COURT:  And there were no text messages. 

  MR. GIORDANI:  Well, I know for a fact we don’t have the 
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content of Mr. Brown’s text messages. 

  THE COURT:  Okay. 

  MR. GIORDANI:  And that’s specifically what they wanted.  

They’ve had the same data -- 

  THE COURT:  Because it just wasn’t saved, correct? 

  MR. GIORDANI:  No. 

  THE COURT:  I mean, did you -- 

  MR. GIORDANI:  No, no, no, they’re -- they’re in the phone 

that we -- 

  THE COURT:  Okay. 

  MR. GIORDANI:  -- have in the State’s possession, we’re 

working on getting them.   

  THE COURT:  Okay. 

  MR. GIORDANI:  We don’t have them to this date. 

  THE COURT:  Okay.  So you will be getting those. 

  MR. GIORDANI:  Well, maybe, I mean, it depends if we can 

get into the phone or not. 

  THE COURT:  Okay. 

  MR. GIORDANI:  I have the feds working on that. 

  THE COURT:  Okay.  All right.  And then probably if you 

were to go through the phone company, they would not have 

captured -- 

  MR. GIORDANI:  They don’t have content. 

  THE COURT:  -- the content of the text messages, correct? 

  MR. GIORDANI:  Correct. 
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  THE COURT:  Okay. 

  MS. SHAHANI:  We were provided a portion of the 

content.  Some -- for some reason though, the weeks leading up to 

the event are  missing and they’re the most relevant. 

  MR. GIORDANI:  What they’ve been provided is not 

content, not the words of the text. 

  THE COURT:  Right. 

  MR. GIORDANI:  It’s the outgoing/incoming -- 

  THE COURT:  Right. 

  MR. GIORDANI:  -- it says the time they’re done, and I 

believe the location -- 

  THE COURT:  Okay. 

  MR. GIORDANI:  -- you know, the cell tower. 

  THE COURT:  Can -- have you provided all of that 

information for both -- for the relevant time period? 

  MR. GIORDANI:  Yes, that was all provided -- 

  THE COURT:  Okay. 

  MR. GIORDANI:  -- in the initial discovery dump.  I’ll 

recheck. 

  THE COURT:  Okay. 

  MR. GIORDANI:  If there’s something that I’m -- that    

we’re -- 

  THE COURT:  Yeah, if there’s something you think is 

missing in terms of the numbers to and from, he can do that now. 

  MR. GIORDANI:  Yeah. 
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  THE COURT:  So contact him and let him know.  In terms 

of the content of the text messages, the FBI’s trying to get that from 

the phone. 

  MR. GIORDANI:  As to Mr. Brown’s phone, yes. 

  THE COURT:  And as soon as you get that, you will be 

providing that, correct? 

  MR. GIORDANI:  Yes. 

  THE COURT:  Okay.  What else does the State still have to 

do in terms of discovery or any forensic testing or report? 

  MR. GIORDANI:  The forensic -- the DNA was rushed, and 

it was -- I’ve already provided the underlying data for the DNA.  I 

believe that’s what happened last time I left with somebody to 

provide -- 

  THE COURT:  Okay. 

  MR. GIORDANI:  -- in court.  Otherwise, I don’t think we 

have any issues, I would -- 

  THE COURT:  You did.  That was done. 

  MR. GIORDANI:  I would ask -- I haven’t talked to Mr. Slife 

about this yet, but if we could just move everything, if we’re going 

to have a 4/17 date, if we can just move everything that’s pending 

between now and then to that date to save us multiple 

appearances, I would appreciate it. 

  THE COURT:  Okay.  We don’t -- I don’t know what date 

his --  

[Colloquy between the Court and Clerk] 
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  THE COURT:  All right.  So you want to just have one 

hearing date as to both motions? 

  MR. GIORDANI:  If Mr. Slife doesn’t mind. 

  THE COURT:  Is that fine? 

  MR. SLIFE:  Court’s pleasure.  I’d rather get all those done.  

I mean, I filed them now, so we could get them done sooner rather 

than later, but whatever you want to do, Judge. 

  THE COURT:  Well, you -- on April 5th, you had the motion 

to sever, on April 10th, you have the motion to suppress. 

  MR. GIORDANI:  I thought I had another one on my desk. 

  THE COURT:  That’s all I’m showing right now.  The 

motion to suppress might necessitate an evidentiary hearing, I 

don’t know, so that would be set at a later date.  Is there a joinder to 

the motion to sever?  No. 

  MS. SHAHANI:  There will be a joinder to that motion. 

  THE COURT:  Okay.   

  MR. GIORDANI:  I’m just -- just telling the Court now, I 

haven’t had a chance to talk to Mr. Slife because I was trial next 

week.  I have those all sitting on my desk, but I haven’t responded 

to any except for this bail motion. 

  THE COURT:  So you’re asking us to vacate the hearing for 

April 5th and set that over to April 10th.  Is that what you’re asking? 

  MR. SLIFE:  I’ll defer to you, Judge. 

  THE COURT:  All right.  We’ll go ahead and do that. 

  MR. GIORDANI:  So the 17th for everything? 
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  THE COURT:  I don’t have any dates for April 17th. 

  MR. GIORDANI:  You just gave us one for the decision. 

  THE COURT:  Oh, okay. 

  MR. GIORDANI:  That’s why I was -- 

  THE COURT:  It’s not on my calendar because I just gave it 

to you. 

  MR. GIORDANI:  Okay. 

  THE COURT:  So you’re asking us to move both motions 

to April 17th and that will give you enough time to file oppositions, 

correct? 

  MR. GIORDANI:  Yes, Your Honor. 

  THE COURT:  So we won’t have to move those again. 

  MR. GIORDANI:  Right.  Assuming they’re telling me 

they’re going to join the motions today, so I can respond just to 

both. 

  THE COURT:  If it’s just a simple joinder, you won’t need 

to do anything else. 

  MR. GIORDANI:  Okay. 

  THE COURT:  If there’s a -- it’s a substantive, then 

obviously, you would also need to respond substantively -- 

  MR. GIORDANI:  Got it. 

  THE COURT:  -- to whatever they add. 

  MR. GIORDANI:  Got it. 

  THE COURT:  All right.  April 17th for everything. 

  MR. GIORDANI:  Thank you. 
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  THE COURT:  That’s it.  Thank you. 

  MS. SHAHANI:  Thank you, Your Honor. 

  MR. SLIFE:  Thank you, Judge. 

  MS. SHAHANI:  What was the time for the 17th?  I didn’t 

catch that. 

  MR. GIORDANI:  17th. 

  THE COURT:  April 17th at 9:30. 

  MS. SHAHANI:  9:30.  Thank you, Your Honor. 

[Proceeding concluded at 11:21 a.m.] 

* * * * * * 

 

 

 

 

 

 

 

 

 

 

 

ATTEST:    I do hereby certify that I have truly and correctly 

transcribed the audio/video proceedings in the above-entitled case 

to the best of my ability. 

      

  

      _____________________________ 

      Robin Page 

      Court Recorder/Transcriber 
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MOT 
NICHOLAS M. WOOLDRIDGE 
Nevada State Bar No. 8732 
WOOLDRIDGE LAW, LTD. 
400 South 7th Street, 4th Floor 
Las Vegas, NV 89101 
Telephone: (702) 330-4645 
Fax: (702) 359-8494  
nicholas@wooldridgelawlv.com  
Attorney for Defendant 

 
EIGHTH JUDICIAL DISTRICT COURT  

CLARK COUNTY, NEVADA 
 
STATE OF NEVADA, 
 
 Plaintiff, 
 
 vs. 
 
LARRY BROWN,  
  
  Defendant. 

  
Case No.:     C-17-326247-1 
 
  
Dept.        21     
 
 
MOTION TO WITHDRAW AS 
ATTORNEY OF RECORD 

   
 

 COMES NOW Nicholas M. Wooldridge, Esq., of Wooldridge Law Ltd. (“Wooldridge 

Law”), and pursuant to the Nevada Rule of Professional Conduct ("NRPC") 1.16, move to 

withdraw as attorney of record for Defendant Larry Brown (hereinafter "Mr. Brown"). This motion 

is made and based upon the points and authorities and the Declaration of Nicholas M. Wooldridge 

("Wooldridge Declaration") attached hereto, and such argument and evidence as may be presented 

at the hearing on this motion, should any occur. 

 Counsel hereby moves to withdraw as counsel of record for Mr. Brown. 

 

 

 

Case Number: C-17-326247-1

Electronically Filed
4/11/2018 2:50 PM
Steven D. Grierson
CLERK OF THE COURT
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DATED this 11th day of April, 2018.   Larry Brown, 
       by his attorney, 
 
       /s/ Nicholas M. Wooldridge 
 
 
       ________________________ 
       Nicholas M. Wooldridge, Esq. 
       Wooldridge Law Ltd. 
       400 South 7th Street, 4th Floor 
       Las Vegas, NV 89101 
       nicholas@wooldridgelawlv.com    
       Telephone: (702) 330-4645 
       Fax: (702) 359-8494  
 
 

NOTICE OF MOTION 

TO: STATE OF NEVADA, Plaintiff; and 

TO:      DISTRICT ATTORNEYS, its attorneys: 

 PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion to 

Withdraw for hearing in the above-entitled Court on (day) _________ of (month) __________, 

2018 in Department________ at (time) _____________m. 

 

DATED this 11th day of April, 2018.   Larry Brown, 
       by his attorney, 
 
       /s/ Nicholas M. Wooldridge 
 
       ________________________ 
       Nicholas M. Wooldridge, Esq. 
       Wooldridge Law Ltd. 
       400 South 7th Street, 4th Floor 
       Las Vegas, NV 89101 
       nicholas@wooldridgelawlv.com    
       Telephone: (702) 330-4645 
       Fax: (702) 359-8494  
 

24             APRIL
XXI             9:30A
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DECLARATION OF NICHOLAS M. WOOLDRIDGE, ESQ. 
IN SUPPORT OF MOTION TO WITHDRAW 

 
 

I, Nicholas M. Wooldridge, Esq., declare in support of this Motion to Withdraw as Attorney 

of Record, in the matter styled as State of Nevada v. Larry Brown., Case No. C-17-326247-1, filed 

in the Eighth Judicial District Court as follows: 

 1. I am an attorney duly authorized to practice law in the State of Nevada and am the 

attorney of record for Mr. Larry Brown (“Mr. Brown”). 

 2. Leave is requested to withdraw as attorney for Mr. Brown. 

 3. My law firm was retained to represent Mr. Brown in connection with his criminal case 

in the Eighth Judicial District Court styled as State of Nevada v. Larry Brown, Case No. C-17-

326247-1. Mr. Brown has failed to pay the trial fee.  

4. I am unable to represent Mr. Brown because I am concerned that he may not pay for 

future services to be rendered in this case.  

 5. This Motion is made in good faith, and not for the purpose of delay. 

 6. A copy of this motion has been served on the last known address of Mr. Brown of 

Clark County Detention Center, ID # 08376788, 330 S. Casino Center Blvd., Las Vegas, Nevada 

89101. 

 I declare under penalty of perjury of the laws of the State of Nevada that the foregoing is 

true and correct. 

 Executed this 11th day of April, 2018. 

        __/s/ Nicholas M. Wooldridge 
        Nicholas M. Wooldridge, Esq. 
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I. 
 

MEMORANDUM OF POINTS & AUTHORITIES 
 

 As set forth in the Declaration of Nicholas M. Wooldridge, Esq., above, a copy of this 

motion was mailed to Mr. Browns’ last known address. Mr. Wooldridge has good cause to 

withdraw as counsel under the Nevada Rules of Professional Conduct ("NRPC") 1.16, which 

provides, in pertinent part, a lawyer may withdraw from representation where:  

(1) Withdrawal can be accomplished without material adverse effect on the 

interests of the client; 

… 

(6) The representation will result in unreasonable financial burden on the 

lawyer or has been rendered unreasonably difficult by the client; or 

(7) Other good cause exists for withdrawal. 

See NRPC 1.16(b). 

 Here, as detailed in the Wooldridge Declaration, Wooldridge Law’s further representation 

of Mr. Brown has been made untenable by his inability to pay for Wooldridge Law’s trial services 

and further representation creates an unreasonable financial burden on Wooldridge Law. Upon 

information and belief, Mr. Brown has no assets or accounts receivable from which Wooldridge 

Law can be paid for either past or future services. 

 The withdrawal can be accomplished without adverse effect on the interests of the client 

because Wooldridge Law’s withdrawal will not delay proceedings in this matter. Therefore, good 

cause exists and Mr. Wooldridge’s motion to withdraw should be granted.  

//  

// 
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WHEREFORE, for the foregoing reasons, Wooldridge Law’s motion to withdraw should 

be granted.   

DATED this 11th day of April, 2018.   Larry Brown,  
       by his attorney, 
 
 
       /s/ Nicholas M. Wooldridge 
       ________________________ 
       Nicholas M. Wooldridge, Esq. 
       Wooldridge Law Ltd. 
       400 South 7th Street, 4th Floor 
       Las Vegas, NV 89101 
       nicholas@wooldridgelawlv.com    
       Telephone: (702) 330-4645 
       Fax: (702) 359-8494  
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CERTIFICATE OF SERVICE 
 

 I confirm that on this 11th day of April, 2018, a copy of the foregoing Motion to Withdraw 

and Memorandum of Points and Authorities was served on the below District Attorney’s Office 

by having the same e-filed and courtesy copied to pdmotions@clarkcountyda.com, which in turn 

provides electronic service to:  

Chief Deputy District Attorney 
200 Lewis Ave.  
Las Vegas, NV 89155-2212 
 
Larry Brown 
ID# 08376788  
Clark County Detention Center  
330 S. Casino Center Blvd.,  
Las Vegas, Nevada 89101. 

 
 

              /s/ Nancy Toribio 
__________________________ 

An Employee of Wooldridge Law 
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NICHOLAS M. WOOLDRIDGE 

Nevada State Bar No. 8732 

WOOLDRIDGE LAW, LTD. 

400 South 7th Street, 4th Floor 

Las Vegas, NV 89101 

Telephone: (702) 330-4645 

nicholas@wooldridgelawlv.com  

Attorney for Larry D. Brown 

 

EIGHTH JUDICIAL DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

 

THE STATE OF NEVADA, 
 
 Plaintiff, 
 
 vs. 
 
LARRY DECORLEON BROWN and ANTHONY 
CARTER,  
 
  Defendants. 

  
Case No.:  C-17-326247-1 
   
 
Dept.            III 
 
 
 MOTION TO JOIN CO-
DEFENDANT ANTHONY  
CARTER’S MOTION TO SEVER 
AND DEFENDANT’S MOTION TO  
SEVER CO-DEFENDANTS 

   
        

 COMES NOW, LARRY DECORLEON BROWN, (hereinafter, “Mr. Brown”), by and 

through his undersigned counsel, NICHOLAS M. WOOLDRIDGE ESQ., and hereby files this 

Motion to Join Co-Defendant Anthony Carter’s Motion to Sever and Motion to Sever Co-

Defendants. This Motion is accompanied by the attached Memorandum of Points and 

Authorities, all papers and documents on file, as well as any oral argument, which the Court 

deems appropriate.  

 Counsel hereby joins co-defendant Anthony Carter’s Motion to Sever filed on March 26, 

2018 and moves for an Order requiring that the co-defendants be tried separately.   

 

 

 

Case Number: C-17-326247-1

Electronically Filed
4/16/2018 2:34 PM
Steven D. Grierson
CLERK OF THE COURT
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Dated this 13th April, 2018     LARRY DECORLEON BROWN,  

       by his attorney, 

 

 

       

       /s/ Nicholas M. Wooldridge 

       ________________________ 

       Nicholas M. Wooldridge, Esq. 

       Wooldridge Law Ltd. 

       400 South 7th Street, 4th Floor 

       Las Vegas, NV 89101 

       nicholas@wooldridgelawlv.com    

       (702) 330-4645Tel.  

       (702) 359-8494 Fax. 

 

NOTICE OF MOTION 

TO: STATE OF NEVADA, Plaintiff; and 

TO:  DISTRICT ATTORNEY, its attorneys: 

 PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion to Join 

Co-Defendant Anthony Brown’s Motion to Sever and Motion to Sever Co-Defendants for 

hearing in the above-entitled Court on (day) _________ of (month) __________, 2018 in 

Department________ at (time) _____________m. 

Dated this 13th April, 2018     LARRY DECORLEON BROWN,  

       by his attorney, 

 

 

       

       /s/ Nicholas M. Wooldridge 

       ________________________ 

       Nicholas M. Wooldridge, Esq. 

       Wooldridge Law Ltd. 

       400 South 7th Street, 4th Floor 

       Las Vegas, NV 89101 

       nicholas@wooldridgelawlv.com    

       (702) 330-4645Tel.  

       (702) 359-8494 Fax. 

 

26 APRIL

XXI 9:30   a
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MEMORANDUM OF POINTS & AUTHORITIES 

 

I. BRIEF STATEMENT OF FACTS AND PROCEDURAL BACKGROUND 

Larry D. Brown (hereinafter, “Mr. Brown”) together with co-defendant Anthony Carter 

(“Mr. Carter”) are charged in a three (3) count Indictment with the following: Conspiracy to 

Commit Robbery (Count One, N.R.S. 200.380), Robbery with Use of Deadly Weapon (Count 

Two, 200.380), and Murder with Use of a Deadly Weapon (Count Three, N.R.S. 200.010).  On 

March 26, 2018, counsel for Mr. Carter filed a Motion to Sever Co-Defendants and requested 

that that the defendants be tried separately. Calendar call in this case is scheduled for June 14, 

2018 and Jury Trial is scheduled to begin on June 18, 2018.   

II. APPLICABLE LAW 

N.R.S. § 174.165(1) provides as follows:  

(1)  If it appears that a defendant or the State of Nevada is prejudiced by a joinder of 

offenses or of defendants in an indictment or information, or by such joinder for trial 

together, the court may order an election or separate trials of counts, grant a severance of 

defendants or provide whatever other relief justice requires.  

  

 The decision to join or sever charges falls within the district court’s discretion.  Weber v. 

State, 121 Nev. 554, 570, 119 P.3d 107, 119 (2005).  The Nevada Supreme Court reviews the 

exercise of this discretion by determining whether a proper basis for the joinder existed and, if 

so, whether unfair prejudice nonetheless mandated separate trials.  Id. at 571, 119 P.3d at 119.  

 The Confrontation Clause of the Sixth Amendment provides: “In all criminal 

prosecutions, the accused shall enjoy the right ... to be confronted with the witnesses against 

him.” U.S. Const. amend. VI.  As the United States Supreme Court observed in Crawford, the 

scope of the right to confront was addressed just three years after the First Congress adopted the 

Sixth Amendment in State v. Webb, 2 N.C. 103 (1794), when a North Carolina court held that 
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“depositions could be read against an accused only if they were taken in his presence.”  

Crawford v. Washington, 541 U.S. 36, 49 (2004). 

 Face-to-face confrontation is the foundation upon which the United States Supreme 

Court's Confrontation Clause jurisprudence evolved. In Crawford, the Court held that the 

Confrontation Clause bars “admission of testimonial statements of a witness who did not appear 

at trial unless he was unavailable to testify, and the defendant had had a prior opportunity for 

cross-examination.” 541 U.S. at 53–54. In so doing, the Supreme Court observed that the 

Confrontation Clause was a procedural rather than a substantive guarantee. It commands, not that 

evidence be reliable, but that reliability be assessed in a particular manner: by testing in the 

crucible of cross-examination.  Id. at 61. 

 While much of Crawford's progeny dealt with the definition of “testimonial,” see Davis 

v. Washington, 547 U.S. 813, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006), Crawford discussed the 

Confrontation Clause primarily in terms of unavailability and an opportunity for cross-

examination. See Crawford, 541 U.S. at 68, 124 S.Ct. 1354. Crawford is grounded in the 

principle that the opportunity to cross-examine is the focal point of the right to confront. See, 

e.g., Davis v. Alaska, 415 U.S. 308, 315, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974) (“Confrontation 

means more than being allowed to confront the witness physically. ‘Our cases construing the 

[confrontation] clause hold that a primary interest secured by it is the right of cross-

examination.’ ” (quoting Douglas v. Alabama, 380 U.S. 415, 418, 85 S.Ct. 1074, 13 L.Ed.2d 934 

(1965))) (alteration in original). 

 The Nevada Supreme Court Confrontation Clause jurisprudence mirrors the U.S. 

Supreme Court's adherence to the historical roots of the Confrontation Clause.  Some 200 years 

after the Webb decision, the Nevada Supreme court reaffirmed the cornerstone principle of the 
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Confrontation Clause and its guarantee of a face-to-face meeting with an accuser.  Smith v. State, 

111 Nev. 499, 502, 894 P.2d 974, 975 (1995).  In Smith, the Nevada Supreme Court held that the 

defendant's Sixth Amendment right to confrontation had been violated because the prosecutor 

blocked the child-victim's view of the defendant on direct examination.  Id.  at 502–03, 894 P.2d 

at 976.  It determined that, even though Smith had an “unfettered opportunity” to cross-examine 

his accuser, it was not an effective cross-examination because the victim's view of Smith had 

been blocked.   Id. at 502, 894 P.2d at 976.  In so determining, the Nevada Supreme Court noted 

that “ ‘[i]t is always more difficult to tell a lie about a person “to his face” than “behind his 

back.” ’ ” Id. (quoting Coy v. Iowa, 487 U.S. 1012, 1019, 108 S.Ct. 2798, 101 L.Ed.2d 857 

(1988)). 

 The Nevada Supreme Court has applied Crawford to cases stating that the testimonial 

hearsay of an unavailable witness requires a prior opportunity to cross-examine the witness 

concerning the statement for it to be admissible.  Flores v. State, 121 Nev. 706, 714, 120 P.3d 

1170, 1175 (2005). Further, the Nevada Supreme Court has observed that “ ‘the Confrontation 

Clause guarantees an opportunity for effective cross-examination, not cross-examination that is 

effective in whatever way, and to whatever extent, the defense might wish.’ ” Pantano v. State, 

122 Nev. 782, 790, 138 P.3d 477, 482 (2006) (quoting Delaware v. Van Arsdall, 475 U.S. 673, 

679, 106 S. Ct. 1431, 89 L.Ed.2d 674 (1986)).  And the Nevada Supreme Court has explained 

that discovery is a component of an effective cross-examination.  See Estes v. State, 122 Nev. 

1123, 1140, 146 P.3d 1114, 1126 (2006). 

 More recently, in Chavez v. State, 125 Nev. 328, 213 P.3d 476 (2009), the Nevada 

Supreme Court further clarified its post-Crawford decisions by holding that a preliminary 

hearing can afford a defendant an opportunity for effective cross-examination.  The Nevada 
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Supreme Court stated that it will “determine the adequacy of the opportunity on a case-by-case 

basis, taking into consideration such factors as the extent of discovery that was available to the 

defendant at the time of cross-examination and whether the magistrate judge allowed the 

defendant a thorough opportunity to cross-examine the witness.”  Chavez, 125 Nev. at 339, 213 

P.3d 484.  

III. SEVERANCE IS REQUIRED DUE TO ANTOGNISTIC DEFENSES AND 

CRAWFORD v. WASHINGTON 

 

As discussed below, Mr. Brown should be tried separately from Mr. Carter for three 

reasons.  First, pursuant to N.R.S. § 174.165(1), Mr. Brown intends to pursue an antagonistic 

defense and should be tried separately to avoid prejudice by joinder of defendants.  Second, Mr. 

Mr. Brown should be tried separately to protect his rights under the Confrontation Clause as 

interpreted by the Supreme Court in Crawford v. Washington, 541 U.S. 36, 49 (2004).  Third, 

any limiting instruction in this case would be insufficient to overcome the prejudice resulting 

from a joint trial. Further, in the event this request is denied, Mr. Brown’s request for severance 

is denied, the State should be precluded from introducing any statements by co-defendant Mr. 

Carter to protect Mr. Carter’s rights under the Confrontation Clause as interpreted by the 

Supreme Court in Crawford, 541 U.S. at 49. 

A. Factors for Consideration 

The decisive factor in any severance analysis remains prejudice to the defendant. NRS § 

174.165(1) provides in relevant part: “If it appears that a defendant ... is prejudiced by a joinder 

... of defendants ... for trial together, the court may order an election or separate trials of counts, 

grant a severance of defendants or provide whatever other relief justice requires.”  Nevertheless, 

prejudice to the defendant is not the only relevant factor: a court must consider not only the 
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possible prejudice to the defendant but also the possible prejudice to the State resulting from 

expensive, duplicative trials. Lisle v. State, 113 Nev. 679, 688–89, 941 P.2d 459, 466 (1997), 

limited on other grounds by Middleton v. State, 114 Nev. 1089, 1117 n. 9, 968 P.2d 296, 315 n. 9 

(1998). 

  Joinder promotes judicial economy and efficiency as well as consistent verdicts and is 

preferred as long as it does not compromise a defendant's right to a fair trial. See Brown v. State, 

114 Nev. 1118, 1126, 967 P.2d 1126, 1131 (1998); Jones v. State, 111 Nev. 848, 853–54, 899 

P.2d 544, 547 (1995); Zafiro v. United States, 506 U.S. 534, 537, 113 S.Ct. 933, 122 L.Ed.2d 

317 (1993).  Nevertheless, despite the concern for efficiency and consistency, the district court 

has “a continuing duty at all stages of the trial to grant a severance if prejudice does appear.” 

Marshall v. State, 118 Nev. 642, 647, 56 P.3d 376, 379 (2002).  

 The issue of antagonistic defenses is explored in Zafiro v. United States, 506 U.S. 534, 

113 S.Ct. 933, 122 L.Ed.2d 317 (1993) where the United States Supreme Court defined the right 

to trial severance under Federal Rule of Criminal Procedure 14. Rule 14 is essentially the same 

as NRS § 174.165(1), providing that a court may grant a severance of defendants or other relief 

if it appears that a defendant is prejudiced by a joinder of defendants for trial.  Id. at 538, 11 

S.Ct. 933 (quoting Rule 14); see also Marshall, 118 Nev. at 647, 56 P.3d at 379.  The petitioners 

in Zafiro contended that it is prejudicial whenever “two defendants both claim they are innocent 

and each accuses the other of the crime.”  Zafiro, 506 U.S. at 538.  The Supreme Court rejected 

their contention, holding that “[m]utually antagonistic defenses are not prejudicial per se.”  Id.  A 

district court should grant a severance “only if there is a serious risk that a joint trial would 

compromise a specific trial right of one of the defendants, or prevent the jury from making a 

reliable judgment about guilt or innocence.” Id.  at 539, 113 S.Ct. 933. The petitioners in Zafiro 
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did not “articulate any specific instances of prejudice.” Id.  The Court explained that it is not 

prejudicial for a codefendant to introduce relevant, competent evidence that would be admissible 

against the defendant at a severed trial.  Id. at 540, 113 S.Ct. 933.  Nor had joinder allowed the 

prosecution to avoid its burden to prove its case beyond a reasonable doubt: “The Government 

argued that all four petitioners were guilty and offered sufficient evidence as to all four 

petitioners.” Id. The Court also declared that the district court had cured any possibility of 

prejudice by properly instructing the jury, among other things, that it had to consider the case 

against each defendant separately.  Id. at 540-41, 113 S.Ct. 933. The Court concluded that the 

district court had not abused its discretion in denying the petitioners' motions to sever. Id. 

B. The Co-Defendants Have Mutually Exclusive Theories of the Case  

and Antagonistic Defenses 

 

 Here, it is anticipated that Mr. Carter will claim that he is innocent and attempt to pin the 

blame, at least in part on Mr. Brown.   See Rowland v. State, 118 Nev. 31, 39 P.3d 114 (2002).  

Rowland states that “defenses must be antagonistic to the point that they are ‘mutually exclusive’ 

before they are to be considered prejudicial,” requiring severance.  Id. 118 Nev. at 43, 39 P.3d at 

122.  Defenses are mutually exclusive when “ ‘the core of the codefendant's defense is so 

irreconcilable with the core of [the defendant's] own defense that the acceptance of the 

codefendant's theory by the jury precludes acquittal of the defendant.’ ” Id. 118 Nev. at 43-44, 39 

P.3d at 123. Here, Mr. Brown and Mr. Carter’s defenses are irreconcilable and “acceptance of 

the codefendant's theory by the jury precludes acquittal of the defendant.’ ” Id. 118 Nev. at 43-

44, 39 P.3d at 123. See also Buff v. State, 114 Nev. 1237, 1245, 970 P.2d 564, 569 (1998) (noting 

that severance may be required where a failure to sever hinders a defendant’s ability to prove his 

theory of the case).    
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C. Severance Is Required to Protect Mr. Brown’s Confrontation Clause Rights 

 Additionally, it is anticipated that the State will seek to introduce co-defendant Carter’s 

post-offense and/or post-arrest statements at a joint trial that would otherwise be inadmissible 

pursuant to Crawford v. Washington, 541 U.S. 36, 49 (2004), if Mr. Brown were to be tried 

separately.  Thus, compared to the defendants in Zafiro, where there were no admissibility 

questions or Confrontation Clause issues, here there is a real risk of prejudice that cannot be 

overcome with any curative instructions to the jury.  Indeed, if this Court denies Mr. Brown’s 

motion for severance either based on N.R.S. § 174.165(1) or Crawford, 541 U.S. at 49, there is 

no adequate remedy to protect Mr. Brown from spillover prejudice or to protect his 

Confrontation Clause rights.  Thus, a severance is appropriate under either N.R.S. § 174.165(1) 

or Crawford, 541 U.S. at 49.  

IV. CONCLUSION   

 

 WHEREFORE, in light of the points and authorities discussed in this memorandum, Mr. 

Brown’s motion to sever should be granted and Mr. Brown and Mr. Carter should be tried 

separately.  

Dated this 13th day April, 2018.    LARRY DECORLEON BROWN,  

       by his attorney, 

 

 

       

       /s/ Nicholas M. Wooldridge 

       ________________________ 

       Nicholas M. Wooldridge, Esq. 

       Wooldridge Law Ltd. 

       400 South 7th Street, 4th Floor 

       Las Vegas, NV 89101 

       nicholas@wooldridgelawlv.com    

       (702) 330-4645Tel.  

       (702) 359-8494 Fax. 
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CERTIFICATE OF SERVICE 

 

 I confirm that on this 16th day of April, 2018, a copy of the foregoing Motion to Sever 

was served on the below District Attorney’s Office by having the same e-filed and courtesy 

copied to pdmotions@clarkcountyda.com, which in turn provides electronic service to: 

Chief Deputy District Attorney 

200 Lewis Ave.  

Las Vegas, NV 89155-2212 

 

 /s/ Adam Plumer 

__________________________ 

An Employee of Wooldridge Law 
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                         Plaintiff, 
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LARRY DECORLEON BROWN,  
ANTHONY CARTER,  
                             
                        Defendants. 

) 
) 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE NO:  C-17-326247-1 
  CASE NO:  C-17-326247-2 
   
 
  DEPT.  XXI 
 
   
 
 

BEFORE THE HONORABLE VALERIE ADAIR, DISTRICT COURT JUDGE 

TUESDAY, APRIL 17, 2018 

RECORDER’S TRANSCRIPT OF HEARING RE: 

ALL PENDING MOTIONS 

 

APPEARANCES:   

  For the State:            JOHN L. GIORDANI, III, ESQ. 

              Chief Deputy District Attorney  
      

  For Defendant Brown:          NICHOLAS M. WOOLDRIDGE, ESQ. 

       

  For Defendant Carter:          CONNER M. SLIFE, ESQ. 

              Deputy Public Defender  

       

 

RECORDED BY:  SUSAN SCHOFIELD, COURT RECORDER 

 

Case Number: C-17-326247-1
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11/20/2020 2:32 PM
Steven D. Grierson
CLERK OF THE COURT
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Las Vegas, Nevada; Tuesday, April 17, 2018 

* * * * * * 

[Proceeding commenced at 10:11 a.m.] 

  THE COURT:  State versus Larry Brown and Anthony 

Carter. 

  DEFENDANT CARTER:  Good morning, Your honor. 

  THE COURT:  All right.  And which one -- who is              

Mr. Carter?  All right.  And Mr. Brown is here, but Mr. Wooldridge is 

not here yet.  On the status check concerns both, but there are a 

number of motions that just concern Mr. Carter, so we can proceed 

on those motions without Mr. Wooldridge being here. 

  So, Mr. Brown, you can have a seat for right now while we 

proceed on Mr. Carter’s matters. 

  MR. SLIFE:  I think, Judge, what I was going to ask, if we 

can go forward with the motion to suppress. 

  THE COURT:  Right. 

  MR. SLIFE:  With regard to the motion for severance, I saw 

that Mr. Wooldridge filed a motion to withdraw. 

  THE COURT:  Right. 

  MR. SLIFE:  My understanding was he was going to join 

that motion to sever.  I haven’t seen a joinder filed, I don’t know if 

that’s going to happen now, so I guess I’d ask to pass that until we 

see whether he’s going to be off the case or who an attorney might 

be to see if they may -- 

  THE COURT:  What they’re -- 
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  MR. SLIFE:  -- decide to join that. 

  THE COURT:  Okay.  And then -- so the other motion is 

your motion for a bail reduction. 

  MR. SLIFE:  Well, I had -- I had -- we had previously 

argued that.  I think that was under advisement. 

  THE COURT:  Oh, okay. 

  MR. SLIFE:  The other motion for today was the motion to 

suppress. 

  THE COURT:  Suppress.  Now, my question on the motion 

to suppress is does either side believe we need to have an 

evidentiary hearing, or do you want the Court just to decide it based 

on the materials that have been presented?   

  MR. SLIFE:  Judge, on the defense’s behalf, this was all on 

video.  I don’t see that a hearing is going to do anything.   

  THE COURT:  Yeah, I mean, if you ask for a hearing, I’ll set 

it for a hearing.  But if both sides agree that there’s nothing that can 

be added to the record and that the Court has enough information, 

just with the information that’s been provided to it, then -- that was 

my initial question. 

  MR. SLIFE:  Unless something comes up, I think it’s all on 

video. 

  THE COURT:  Okay. 

  MR. SLIFE:  I can’t think of anything that would add to the 

video. 

  THE COURT:  Okay.  All right, fair enough.   
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  And I’m assuming, State, you agree with that. 

  MR. GIORDANI:  I agree. 

  THE COURT:  All right.  It seemed pretty clear from the 

briefs, but I just wanted to bring that up and make it abundantly 

clear on the record as to why then there wouldn’t be an evidentiary 

hearing on this.  All right.   

  So, argument, Mr. Slife. 

  MR. SLIFE:  May I just, kind of, summarize? 

  THE COURT:  Sure. 

  MR. SLIFE:  So, Judge, I think this is a black and white 

issue.  Obviously, Mr. Giordani disagrees.   

  When you watch and listen to the video, not the transcript, 

at around 11:52:04, I think it’s clear Mr. Carter says, quote, you can 

lock me up, man, or get me a lawyer.  And then a few seconds later 

he says, you can lock me up and get me a lawyer, but I didn’t do 

this, bro.  And so I think based on the context of the video, this isn’t 

something where he’s bragging, hey, man, I’ll get a lawyer and beat 

this case.  This is him saying, I’m done talking, you can either lock 

me up or get me a lawyer.  And I think we know that because one 

minute later at 11:53:15, after he says I didn’t do it, man, I had 

nothing to do with it.  He says, you can take me in, you can take me 

in, because I don’t want to incriminate myself. 

  And so I think it’s clear he wants to stop the interview, he 

doesn’t want to incriminate himself.  I think it’s clear that he asked 

for a lawyer.  His requests were ignored by the first detective in the 
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video, which is Detective Cook, who just keeps accusing him.  But 

we know for sure the other detective in the room, Detective Dosch, 

he sure thought this was a request for an attorney because the first 

thing he says when he joins the conversation is, hey, Anthony, can I 

be straight with you.  If you want an attorney, just tell us right now.  

And then there’s a few more questions back and forth about 

whether he wants an attorney. 

  So he says the words, get me a lawyer.  Based on the 

context, it’s clear he doesn’t want to incriminate himself; he wants a 

lawyer.  Detective Dosch certainly understands this was request, his 

unambiguous request.  And I think anything past that point has to 

be suppressed.  I know in my reply, I put that the State kind of 

ignored the one case, which is that Carter case, that says once 

counsel requested all questioning -- once counsel is requested, all 

questioning must immediately cease.  And the right may only be 

waived if the accused initiates subsequent communication, there’s 

a break in custody, or receives counsel that he asked for.  None of 

those happened here. 

  And so, I think, Judge, it’s an unambiguous request for an 

attorney, it’s ignored.  He never initiates any subsequent 

communication.  And so, therefore, everything after that request 

should be suppressed. 

  THE COURT:  And for the record, Mr. Wooldridge just 

walked in. 

  MR. WOOLDRIDGE:  Good morning, Your Honor.  I 
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apologize, I was stuck in another department. 

  THE COURT:  No, that’s okay.   

  MR. WOOLDRIDGE:  It moved very slowly. 

  THE COURT:  We proceeded on the motions concerning 

Mr. Carter. 

  MR. WOOLDRIDGE:  Okay. 

  THE COURT:  But we’ll move into the matters concerning 

you as soon as we’re done -- 

  MR. WOOLDRIDGE:  Not a problem, Judge. 

  THE COURT:  -- with the hearing on the motion to 

suppress Mr. Carter’s statement. 

  MR. WOOLDRIDGE:  Okay. 

  THE COURT:  So go on Mr. Slife. 

  MR. SLIFE:  That was it, Judge. 

  THE COURT:  All right. 

  MR. SLIFE:  Thank you. 

  THE COURT:  Mr. Giordani. 

  MR. GIORDANI:  Briefly, Your Honor.  I cited to the 

transcript, what I had in my file.  Mr. Slife didn’t have that I guess at 

the time of the filing of the motion, so I cited to that.  And then in 

response to Mr. Slife’s reply to my opposition, I went back and 

listened to it again.   

  I’m still of the position, respectfully, I just completely 

disagree with the form and content of what Mr. Carter said.  If you 

listen to it in its entirety, several times when Mr. Carter and the 
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detective, the initial Detective Cook are going back and forth.  Prior 

to the exchange that I cited in my opposition, there’s a back and 

forth where it’s -- Detective Cook being accusatory and Mr. Carter 

coming back, not aggressively, but saying, look, I didn’t do this, I 

didn’t do this, take me in, man, I just -- I didn’t do this.  Going back 

and forth.   

  So that taken into context with the portions that I cited in 

my opposition from the transcript, clearly shows that this was a 

back and forth and in context, it’s equivocal.  That is further 

evidenced by, you know, what Mr. Slife believes is evidence that 

Detective Dosch clearly thought he wanted an attorney.  I 

completely disagree.  He goes back and honors the Defendant’s 

rights or attempts to honor them by explaining in detail, look, if you 

need an attorney, just tell us you need an attorney.  We’re not going 

to ask you questions if you need an attorney.  Questioning will stop 

if you need an attorney.   

  And that’s specifically approved by the United State’s 

Supreme Court, not the Nevada Supreme Court, the United State’s 

Supreme Court, who I, you know, I cited that Davis case in my 

opposition extensively.  And it says, where there is an equivocal or 

ambiguous potential invocation, it’s good police practice to ask 

further questions and clarify that right.  That -- suppressing a 

statement such as this would deter positive police conduct.  They 

did exactly what they should have done considering this equivocal 

statement.   
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  And real briefly, I didn’t -- I didn’t cite to Carter or analyze 

Carter because it’s inapposite here.  It’s -- in that case it’s can I get 

an attorney?  To me that’s unambiguous, can I get an attorney.  

That’s invoking your right.  The reason I didn’t analyze that is 

because it’s completely different with the facts in this instant case.  

With that I will submit it to the Court. 

  THE COURT:  Anything else, Mr. Slife? 

  MR. SLIFE:  Judge, to honor his rights would have been to 

stopped asking him questions and they didn’t do it and I think 

everything after that should be suppressed. 

  THE COURT:  All right.  The Court’s going to review this 

further and issue a decision from chambers.  So there -- since it’s a 

legal ruling, there’s no need to have the Defendant present or 

anything like that, so it will be from chambers by way of order.  And 

that’ll be Monday.  All right. 

  MR. GIORDANI:  Thank you. 

  THE COURT:  Moving on to -- 

  MR. GIORDANI:  And I’m sorry, real quick.  The bail 

motion -- the bail motion that you referenced, we argued that fully 

time, correct? 

  THE COURT:  Right.  Right. 

  MR. GIORDANI:  Okay.  So you’re just going to issue a 

decision. 

  THE COURT:  At the -- no, you know what, I thought I had 

issued a minute order on this one, but I guess I didn’t.  This motion 
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the Court had intended to deny.  I’m not going to rehash what the 

Court’s already said about what I consider to be the strength of the 

evidence.  I think that was fully argued by Mr. Slife previously and 

his opinion -- 

  MR. GIORDANI:  Yes, Your Honor.  Thank you. 

  THE COURT:  -- is clear. 

  All right.  Let’s turn to Mr. Brown -- Mr. Wooldridge’s 

motion to withdraw.  

  MR. WOOLDRIDGE:  Your Honor, can we -- I know that’s 

set for the 25th, I believe.   

  THE COURT:  Right. 

  MR. WOOLDRIDGE:  Can we keep it on that date?  There’s 

a couple of things I want to go over with Mr. Brown. 

  THE COURT:  Okay. 

  MR. WOOLDRIDGE:  And I attempted to go see him, but 

they’ve been on lockdown for -- since -- since like Friday. 

  THE COURT:  Okay.  So is there a possibility that the issue 

may be resolved -- 

  MR. WOOLDRIDGE:  Possibly. 

  THE COURT:  -- with the family and so that you may stay 

on.  All I’m going to say is this, that’s -- that would -- 

  MR. WOOLDRIDGE:  The sooner the better, yeah. 

  THE COURT:  -- be better.  Because then we won’t have to 

bring another lawyer up to speed. 

  MR. WOOLDRIDGE:  I get it. 
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  THE COURT:  But once you commit, then I’m not -- 

  MR. WOOLDRIDGE:  I understand, Your Honor. 

  THE COURT:  -- make sure that you’re ready to commit 

because I don’t want to -- 

  MR. WOOLDRIDGE:  I get it. 

  THE COURT:  Right.  All right.  So any objection -- because 

Mr. Slife’s motion to sever is kind of trailing whether or not you’re 

going to be counsel and joining in. 

  MR. WOOLDRIDGE:  And I also joined in the motion to 

sever.  We filed a joint --  

  THE COURT:  Oh, you -- 

  MR. WOOLDRIDGE:  -- I filed a motion to join. 

  THE COURT:  Oh, you did file a joinder. 

  MR. WOOLDRIDGE:  Yeah, if I’m on, I’m on.  If I’m -- I 

mean, while I’m on I’m still working. 

  THE COURT:  Oh, okay.  All right. 

  MR. WOOLDRIDGE:  You know, so I -- and I file --  

  THE COURT:  So I didn’t see that, so that’s already been 

joined in. 

  MR. WOOLDRIDGE:  I brought a -- and I brought a 

separate issue within there that the State may want to address.  It’s 

a Crawford issue based on Mr. Carter’s statements where there’s 

some -- 

  THE COURT:  All right.  Well -- so that will trail the ruling 

on the motion to suppress.  Because if Mr. Carter’s statement 
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doesn’t come in, then that issue is moot. 

  MR. GIORDANI:  Right. 

  MR. WOOLDRIDGE:  At least my Crawford issue, correct. 

  THE COURT:  Right.   

  MR. WOOLDRIDGE:  But -- but.   

  THE COURT:  You’re -- that’s what I meant.  

  MR. WOOLDRIDGE:  Yes. 

  THE COURT:   That’s what I meant.  That would be moot 

at that time, so -- yes. 

  MR. GIORDANI:  I’m sorry.  It doesn’t need to trail though.  

As I put in my footnote in the opposition to Mr. Slife’s motion to 

sever.  I can sanitize and redact. 

  THE COURT:  Redact it. 

  MR. GIORDANI:  If that statement if considered or deemed 

admissible, I wouldn’t play it in its entirety.   

  THE COURT:  Right. 

  MR. GIORDANI:  Bruton can be solved and that’s not an 

issue, so. 

  THE COURT:  All right. 

  MR. GIORDANI:  I mean, if you still want to trail it, it 

supports -- 

  THE COURT:  No, I mean, I’m fine going forward on that 

today if counsel’s ready to go forward on the motion to sever today. 

  MR. WOOLDRIDGE:  That’s fine. 

  THE COURT:  All right. 
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  Mr. Slife, anything -- or we can -- you’re back on the 25th. 

  MR. SLIFE:  If you’d like, Judge, could we -- could we 

continue the motion to sever to the 25th, so I can read   

Mr. Wooldridge’s joinder. 

  THE COURT:  Well, wait a minute.  The 25th isn’t right 

because that’s a Wednesday. 

  THE CLERK:  It’s on the 24th. 

  THE COURT:  It’s on the 24th -- 

  MR. WOOLDRIDGE:  24th, I apologize. 

  THE COURT:  -- which is a Tuesday. 

  MR. WOOLDRIDGE:  Got a day off. 

  THE COURT:  So that’s fine with me.  So we’ll just pass 

everything to the 24th. 

  MR. SLIFE:  If that’s okay. 

  THE COURT:  Right. 

  MR. WOOLDRIDGE:  That’s fine.  

  THE COURT:  All right. 

  MR. WOOLDRIDGE:  Thank you, Judge. 

[Proceeding concluded at 10:22 a.m.] 

* * * * * * 

ATTEST:    I do hereby certify that I have truly and correctly 

transcribed the audio/video proceedings in the above-entitled case 

to the best of my ability. 

       

      _____________________________ 

      Robin Page 

      Court Recorder/Transcriber 

000282



 

w:\2017\2017F\079\76\17F07976-NOTM-(Brown)-002.docx 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
MOT 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JOHN GIORDANI 
Chief Deputy District Attorney 
Nevada Bar #012381  
200 Lewis Avenue 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

THE STATE OF NEVADA, 
 
    Plaintiff, 
 
  -vs- 
 
LARRY DECORLEON BROWN, 
#8376788  
 
               Defendant. 

 

CASE NO: 
 
DEPT NO: 

 

C-17-326247-1 
 
III 

 
STATE’S NOTICE OF MOTION AND MOTION TO  

COMPEL DEFENDANT BROWN'S CELLULAR PHONE PASSCODE,  
OR ALTERNATIVELY, TO COMPEL FINGERPRINT 

 
DATE OF HEARING:   

TIME OF HEARING: 9:00 AM 
 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through JOHN GIORDANI, Chief Deputy District Attorney, and files this 

Notice Of Motion And Motion To Compel Defendant Brown's Cellular Phone Passcode, Or 

Alternatively, To Compel Fingerprint. 

This Motion is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

// 

// 

// 

Case Number: C-17-326247-1

Electronically Filed
4/23/2018 11:03 AM
Steven D. Grierson
CLERK OF THE COURT
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    NOTICE OF HEARING 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned 

will bring the foregoing motion on for setting before the above entitled Court, in Department 

III thereof, on ________, the _____ day of _______, 2018, at the hour of 9:00 o'clock AM, or 

as soon thereafter as counsel may be heard. 

DATED this 23rd day of April, 2018. 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 
 
 BY /s// JOHN GIORDANI 
  JOHN GIORDANI 

Chief Deputy District Attorney 
Nevada Bar #012381  

 
 

I. STATEMENT OF THE CASE 

On September 7, 2017, the Indictment returned charging Defendants Larry Decorleon 

Brown and Anthony Carter with the crimes of Count 1 - Conspiracy To Commit Robbery 

(Category B Felony - NRS 200.380, 199.480), Count 2 - Robbery With Use Of A Deadly 

Weapon (Category B Felony - NRS 200.380, 193.165) and Count 3 - Murder With Use Of A 

Deadly Weapon (Category A Felony - NRS 200.010, 200.030, 193.165).  Additionally, 

Anthony Carter was charged individually with the crimes of Count 4 - Possession Of 

Controlled Substance With Intent To Sell (Category D Felony - NRS 453.337) and Count 5 - 

Ownership Or Possession Of Firearm By Prohibited Person (Category B Felony - NRS 

202.360).  During the initial grand jury investigation, the following witnesses testified: Sprint 

custodian of records Joseph Trawicki, Verizon custodian of record Nicole Wright, Detective 

Mitchell Dosch, eyewitness Dereka Nelson, Anthony Carter’s ex-wife Tiffany Carter, 

Detective Fred Merrick, Police Officer Melvin English, and Detective Darin Cook. 

On September 28, 2017, an arraignment hearing was held.  Defendants’ arraignment 

was continued to October 19, 2017. On October 4, 2017, the Superseding Indictment returned 

charging Defendants Larry Brown and Anthony Carter with the same aforementioned crimes.  

May 15 9:30 am 
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At that subsequent grand jury presentation, Larry Brown’s girlfriend, Angelisa Ryder, 

testified. 

On October 11, 2017, the Second Superseding Indictment returned charging 

Defendants Larry Brown and Anthony Carter with the same aforementioned crimes and Larry 

Brown with the additional crime of Court 6 - Ownership Or Possession Of Firearm By 

Prohibited Person (Category B Felony - NRS 202.360).  At the preceding grand jury 

presentation, no additional witnesses testified, only a judgment of conviction related to the 

new crime was admitted. 

On October 19, 2017, the continued arraignment hearing was held and both Defendants 

pled not guilty to the charges and waived their speedy-trial right. 

On November 30, 2017, Defendant Carter filed his Petition for Writ of Habeas Corpus, 

which was subsequently denied via minute order.  

On December 13, 2017, the Third Superseding Indictment returned charging 

Defendants Larry Brown and Anthony Carter with the same aforementioned crimes – Counts 

1 through 6.   At the preceding grand jury presentation, Anthony Carter’s friend, Carnell Cave, 

testified.   

Jury Trial is currently scheduled to begin on June 18, 2018. 

II. STATEMENT OF RELEVANT FACTS 

On February 21, 2017, at approximately 10:47 PM, victim Kwame Banks was robbed and 

murdered in the parking lot of the Sky Pointe Landing Apartment Homes apartment complex 

located at 5850 Sky Pointe Drive, Las Vegas, Clark County, Nevada.  Banks’s lifeless body 

was found in the parking lot with his pants pockets turned inside out and his vehicle having 

been stolen.  Banks’s cause of death was a single gunshot wound to his chest that exited his 

back.  (Reporter’s Transcript Volume 1 (“RT1”), August 29, 2017, at 14-26).   Defendant 

Anthony Carter does not dispute that Kwame Banks was robbed and murdered.   (Def.’s 

Petition at 10:14-15).  Further, evidence presented to the Grand Jury clearly shows probable 

cause that Larry Brown robbed and murdered Kwame Banks.  What follows are the facts 

presented to the Grand Jury to establish probable cause that Defendant Carter and Larry Brown 
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entered into a conspiracy to rob Kwame Banks, and that Defendant Carter aided and abetted 

Larry Brown in furtherance of the conspiracy by setting up Kwame Banks in the robbery that 

ultimately ended in Banks’s murder. 

Defendant Carter had known Kwame Banks for some time.  Carter’s ex-wife, who he still 

lives with, Tiffany Carter, testified that Carter knew Kwame Banks. (RT1 at 55:18-20).  

Defendant Carter also told detectives that he knew Kwame Banks and had communicated with 

Banks via cellphone about purchasing marijuana on the night of Banks’s murder.  (RT1 at 33).  

Cellphone evidence also showed multiple daily contacts between Defendant Carter and 

Kwame Banks.  (Reporter’s Transcript Volume 2 (“RT2”), September 5, 2017, at 22).   

Defendant Carter was present at or near the scene of the crime at the time of the murder.  

Defendant Carter himself, Tiffany Carter, and Carter’s friend Carnell Cave all establish that 

Defendant Carter was visiting Cave’s apartment located within the Sky Pointe Landing 

apartment complex on the night of the murder.  (RT1 at 32-36, 52-54).   

Additionally, when interviewed by detectives, Defendant Carter provided three different 

stories about his contact with Kwame Banks on the night of the murder.  First, Defendant 

Carter told detectives he was supposed to purchase marijuana from Banks that evening, but 

the meeting ending up getting cancelled and the two men were discussing doing the transaction 

the following day.  (RT1 33-36).  Next, Defendant Banks told detectives there actually was a 

marijuana transaction, Kwame Banks came inside Cave’s apartment to conduct the transaction 

and, following the transaction, Banks left.  Id.  Finally, Defendant Carter told detectives there 

was a marijuana transaction, but that transaction occurred at Banks’s vehicle in the parking lot 

of the Sky Pointe Landing apartment complex basketball court, which is located on the 

opposite side of the building from Cave’s apartment.  Id.  Defendant Carter further told 

detectives that after the transaction, while he was in Cave’s apartment, he heard gunshots and 

looked outside to see police cars and Banks’s vehicle parked out front of Cave’s apartment.  

(RT1 34).  Notably, Banks’s vehicle was taken in the robbery and was gone from the apartment 

complex before police officers arrived.  Id.  Defendant Carter hid inside Cave’s residence until 
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the police cleared the scene, and snuck out the following morning. (Reporter’s Transcript 

Volume 3 (RT3), December 12, 2017, at 10).  

In addition to knowing Kwame Banks, Defendant Carter admits to knowing Larry Brown 

since the 1990s from their home state of Georgia.  (RT1 36).  Additionally, Defendant Carter 

told detectives that he and Brown had not been in contact in some time but had recently began 

to associate again.  (RT1 37). 

Evidence presented to the Grand Jury shows there were three cellphones found at the 

murder scene.  (RT1 21-22).  The first cellphone was found under Banks’s body and identified 

as belonging to Kwame Banks.  (RT1 21; RT2 10).  The second cellphone was found about 

15 feet away from Banks’s body in a disturbed landscape area and was identified as belonging 

to Larry Brown.  (RT1 21-22, 27; RT2 10).  The third cellphone was found about 100 feet 

from Banks’s body, near the exit of the apartment complex.  (RT1 22-23).  That third cellphone 

was identified as also belonging to Kwame Banks.  (RT2 10). 

Cellphone data and pen register evidence indicate Defendant Carter was in constant and 

increasing telephone communication with both Kwame Banks and Larry Brown in the hours 

leading up to Banks’s murder.  (RT2 13-16).  However, Kwame Banks and Larry Brown were 

never in telephone contact and no evidence exists to indicate they knew each other.  Id.  

Specifically, beginning at about 7:30 PM, Defendant Carter had several telephone contacts 

with Kwame Banks and followed up each contact with a telephone contact to Larry Brown.  

(RT2 15-16).  Shortly after Defendant Carter began telephone contact with Kwame Banks, 

cellphone-tower location data shows the phones belonging to Defendant Carter and Larry 

Brown both converge upon the area of the Sky Pointe Landing apartment complex where 

Kwame Banks was ultimately murdered.  (RT2 17-19).  At 10:06 PM, there is a phone call 

between Defendant Carter and Kwame Banks.  (RT2 15).  Immediately following that phone 

call, Defendant Carter made several phone calls to Larry Brown.  (RT2 15-16).  Ultimately, 

the telephone communication between Defendant Carter and Larry Brown totally stops after 

10:47 PM, which is the time independent witnesses first called 9-1-1 to report Kwame Banks’s 

shooting death.  (RT2 12, 16). Defendant Carter destroyed his cellphone, which he had used 
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to communicate with Banks that evening to set up the robbery, within 24 hours of Kwame 

Banks’s murder.  (RT1 38-39, RT3 11).   

Subsequent to the initial grand jury proceedings, the LVMPD DNA lab authored its report 

regarding the results of DNA testing conducted on several items of evidence from the scene. 

Most damning, Defendant Brown’s DNA was found on the torn latex glove that was located 

underneath the victim’s body. Not only does this fact seal Defendant Brown’s fate, but it also 

demonstrates that Brown and Carter pre-planned the robbery. 

As of the date of the filing of this Motion, Detectives have exhausted all known avenues 

in order to gain access to Defendant Brown’s passcode-protected cellphone, to no avail. The 

State believes that further attempts to break into the phone could destroy vital evidence in the 

case. Due to the fact that Defendant Carter destroyed his cellphone, and the fact that the 

cellphone records for both Carter’s and Brown’s phones do not contain the content of text 

messages, the State does not currently know the content of the text messages sent and received 

between Brown and Carter in the minutes leading up to the robbery and murder of Kwame 

Banks. The State seeks an Order compelling Defendant Brown to: 1) provide his cellphone 

passcode to the State, or 2) provide his cellphone passcode to the Court in camera, who can 

then provide it to the LVMPD lab directly. Alternatively, the State requests an Order 

compelling Defendant Brown to place his thumb on the cellphone in order to access it. 

 

LEGAL ARGUMENT 

I. Defendant Brown should be compelled to provide his passcode or fingerprint 

to unlock his cellular phone because his Fifth Amendment right against self-

incrimination is not implicated.  

The Fifth Amendment right against self-incrimination applies only where three elements 

are met: 1) compulsion, 2) a testimonial communication or act, and 3) incrimination. Fisher v. 

United States, 425 U.S. 391, 408 (1976). Testimony is defined as when a person is compelled 

to be a witness against himself. Doe v. United States, 487 U.S. 201, 210 (1988). The defendant 

must be asserting a fact or disclosing information. Id. An exception to this rule is the foregone 

conclusion. The foregone conclusion exception applies when the State can prove: 1) the 
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document exists, 2) the defendant possessed or controlled the document, and 3) the document 

is authentic. Fisher, 425 U.S. at 410–13. 

Where a fingerprint or passcode is required to unlock a cell phone, it is not testimonial for 

a defendant to provide either of those to allow law enforcement to unlock that phone. As to a 

fingerprint, a defendant has no Fifth Amendment right against providing his physical features 

to law enforcement and so it is not testimonial. See Schmerber v. California, 384 U.S. 757, 

763–65 (1966). As to a passcode, even if the court finds that revealing it is testimonial, the 

foregone conclusion exception applies in certain circumstances. Fisher, 425 U.S. at 410–13. 

When law enforcement is aware that information exists on the cell phone, is aware that a 

passcode is needed, knows that the defendant controlled or possessed that phone and passcode, 

and the technology is self-authenticating, the foregone conclusion exception applies and the 

defendant should provide the passcode. 

a. Providing a fingerprint is not testimonial. 

The Supreme Court has held that compelling a defendant to display physical features 

does not violate the right against self-incrimination. United States v. Wade, 388 U.S. 218, 223 

(1967) (compelled to speak the same words as the witnesses heard at the bank robbery); 

Schmerber, 384 U.S. at 763–65 (compelled to provide blood sample and fingerprints); Holt v. 

United States, 218 U.S. 245, 252–53 (1910) (compelled to wear shirt to see if it fit). 

Compelling a fingerprint to unlock a phone should not be treated differently. Com. v. Baust, 

89 Va. Cir. 267 (2014). Thus, the defendant’s right against self-incrimination is not violated 

by being compelled to provide a fingerprint. 

The Fifth Amendment and court-imposed safeguards protect the defendant’s right 

against self-incrimination when he is compelled to provide a fingerprint. In Commonwealth v. 

Baust, the Virginia Supreme Court found that compelling a fingerprint did not violate a 

defendant’s Fifth Amendment right against self-incrimination. Baust, 89 Va. Cir. 267. His 

physical characteristics were non-testimonial in nature and did not divulge anything of his 

mental processes. Id. Other courts have also recognized that compelling a fingerprint was non-

testimonial. Com. N. Marian Islands v. Bowie, 243 F.3d 1109, 1120 n.5 (9th Cir. 2001); State 
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v. Diamond, 905 N.W.2d 870, 875–76 (Minn. 2018). Courts have reached this decision 

through two justifications. One, by noting that the prosecution did not present evidence at trial 

that the defendant was the one who opened the phone with his fingerprint. Diamond, 905 

N.W.2d at 872. Two, by finding that compelling a fingerprint does not make the defendant 

admit that he had exclusive use of the phone or that only his fingerprint would unlock the 

phone. State v. Diamond, 809 N.W.2d 143, 150–51 (Minn. App. 2017).  

Here, Defendant’s Fifth Amendment right would not be implicated by compelling him 

to provide a fingerprint. The State is requesting that he provide one of his physical 

characteristics. He is not divulging any information as to the charges against him by placing 

his finger on the phone screen. Thus, the State should be able to compel the defendant’s 

fingerprint to open his cell phone.  
 

b. Providing a passcode is not testimonial; and even if it was, the foregone 

conclusion exception would apply. 

The few cases addressing this topic have used two analyses. One court has held that 

fingerprints and passcodes—in the context of technology—should not be given different 

protections under the Fifth Amendment. State v. Stahl, 206 So. 3d 124 (Fla. Dist. Ct. App. 

2016). Other courts have held that while revealing a passcode may be testimonial, 

circumstances may allow the prosecution to compel the passcode because of the foregone 

conclusion exception. E.g., Com. v. Davis, 176 A.3d 869 (Pa. Super. 2017). One solution to 

further protect the defendant is that if the defendant discloses or uses the passcode to open the 

phone or computer, then the prosecution will not present at trial that he opened the phone or 

computer with a passcode. Diamond, 905 N.W.2d at 872. Another solution is to compel the 

defendant to use the passcode to open the phone, but to not directly disclose the passcode to 

the prosecution. United States v. Fricosu, 841 F. Supp. 2d 1232, 1237 (D. Colo. 2012). 

1. Providing a passcode is not testimonial. 

The Fifth Amendment does not provide more protection for passcodes than it does for 

fingerprints. In State v. Stahl, the court found that compelling the defendant to disclose his 

passcode did not violate his Fifth Amendment right against self-incrimination. Stahl, 206 So. 
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3d at 134–35. The court reasoned that there should not be greater protection for passcodes 

over fingerprints. Id. at 134. The defendant would not be acknowledging that any 

incriminating information exists by simply providing his passcode. Id. The court found that 

because the government already tied the potential evidence to the source—the cell phone—

the defendant would not be admitting anything as to the charges against him by entering a 

passcode. Id. If a statement is not testimonial, then the mere assertion that it will lead to 

incriminating evidence does not make it testimonial. Id. The passcode had no value or 

significance as to the charges against the defendant. Id. Thus, the Fifth Amendment provides 

the same protection for both passcodes and fingerprints. Id.  

If the defendant provided the passcode to unlock his cell phone, then his right against 

self-incrimination would not be violated. He would not be acknowledging that any evidence 

found on his phone exists. The State has independently linked the text messages and phone 

calls to the defendant’s phone through the cell phone records. The passcode has no significance 

as to the charges against the defendant. Just because entering the passcode may lead to 

incriminating evidence that does not make entering the passcode testimonial. Using a 

fingerprint or entering a passcode to open the phone should not be treated differently. Thus, 

the defendant would not be making a testimonial statement by disclosing the passcode. 

2. Even if providing a passcode was testimonial, the foregone conclusion 

exception applies because revealing the passcode would add little to 

nothing to the State’s information. 

To compel a passcode under the foregone conclusion exception, the State must prove 

three elements: 1) the evidence’s existence, 2) the defendant’s control or possession of that 

evidence, and 3) authenticity. Fisher, 425 U.S. at 410–13. Those elements must be shown with 

a reasonable particularity. In re Grand Jury Subpoena Duces Tecum Dated March 25, 2011, 

670 F.3d 1335, 1344 (11th Cir. 2012). One rationale for the foregone conclusion exception is 

that the information provided by the defendant “adds little or nothing” to the government’s 

information. Fisher, 425 U.S. at 411. The question then becomes one “not of testimony but of 

surrender.” Id. 
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i. The State independently knows that the passcode and information 

on the phone exists. 

Under certain factual circumstances, courts have allowed the prosecution to compel a 

defendant to reveal a passcode to open a cell phone or computer. The prosecution must show 

that the State is aware that a passcode is required to unlock the phone or computer and that the 

information on the device exists. United States v. Apple MacPro Computer, 851 F.3d 238, 248 

(3d Cir. 2017); Davis, 176 A.3d at 876; Stahl, 206 So. 3d at 136. The foregone conclusion 

exception does not apply in circumstances where the prosecution is unaware of what it is 

looking for on the phone or if any information exists on the phone. Grand Jury Subpoena 

Duces Tecum Dated March 25, 2011, 670 F.3d at 1346–47. But where the officers know that 

information related to the offenses is on the phone, the first element of the foregone conclusion 

exception is met. Gelfgatt, 11 N.E. 3d at 614–15. The prosecution does not need to know the 

exact contents, just the existence. Fricosu, 841 F. Supp. 2d at 1237. 

For example, in Commonwealth v. Gelfgatt, the defendant had spoken to officers. 

Gelfgatt, 11 N.E. 3d at 615. He told them that he had files on the computer that were related 

to the offenses, that the computer was encrypted, and that he had access to the computer 

unencrypted. Id. Giving his passcode would not reveal any more information than what he had 

told the officers because they knew that information existed. Id. at 615–16. 

Even if compelling the defendant to provide the passcode was testimonial, then the 

passcode would fall under the foregone conclusion exception. As to the first element, the State 

has independently uncovered the evidence’s existence on the defendant’s phone. The cell 

phone records indicate two incoming phone calls from his co-defendant and 15 text messages 

between the defendant and his co-defendant shortly before the murder. While the State has the 

time-stamped phone calls and messages, there is no content in those cell phone records. But 

because the State has had custody of that phone since the night of the murder, the content of 

those messages are preserved on the phone. The State also knows that the phone has passcode 

protection. The State has been unable to access the phone after trying other means to decrypt 

it. Thus, the State has proven the existence of the passcode and the information that it is 

seeking.  
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ii. The State independently knows that the defendant controlled and 

possessed the phone and passcode. 

When the prosecution has proven that the defendant was the owner and user of the 

phone or computer, the court has found that the prosecution satisfied the foregone conclusion 

exception’s second element. If the defendant tells officers that he owned and used the device, 

or other testimony proves that the defendant owned and possessed the phone, then the second 

element is met. United States v. Gavegnano, 305 Fed. Appx. 954, 956 (4th Cir. 2009); In re 

Grand Jury Investigation, 88 N.E. 3d 1178, 1182 (Mass. App. Ct. 2017); Davis, 176 A.3d at 

876; Gelfgatt, 11 N.E. 3d at 615. 

As to the second element, the State has independently proven that the defendant had 

control and possession of that phone. His girlfriend testified at the grand jury hearing that the 

defendant has owned and used the phone for about two years. The only time that she reached 

him on a different number was after the night of the murder when the defendant purchased a 

new phone. The cell phone records also indicate that the defendant is the owner of the cell 

phone number. The defendant is aware of the passcode because he has used the phone for two 

years and a cell phone user knows the passcode to his own phone. Thus, the State has met the 

second element that the defendant owned and possessed the phone and knows the passcode 

exists. 

iii. The passcode is self-authenticating. 

Technology does not squarely fit within the authenticity requirement and must be 

considered self-authenticating. Davis, 176 A.3d at 876 (citing Stahl, 206 So. 3d at 134–36). If 

the passcode allows access to the phone, then the passcode is authentic. Id.  

As to the third element, the passcode is self-authenticating. The defendant’s cell phone 

requires a passcode to allow access. And because the passcode allows access to the phone, 

then it is self-authenticating. The State has proven the third element of authenticity. Overall, 

the defendant providing a passcode would be adding little or nothing to the State’s information 

because the State is already aware that a passcode exists, the information exists on the phone, 

and the defendant owned and used the phone. Thus, the defendant’s right to self-incrimination 
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would not be implicated because the State has met its burden to show that information revealed 

on the defendant’s phone is a foregone conclusion. 

3. As an alternative, providing a decrypted version of the phone can 

resolve any potential Fifth Amendment issue. 

While the defendant’s right against self-incrimination would not be violated by 

providing a passcode, there are alternative ways of providing a passcode that would further 

protect the defendant’s right. Some courts have allowed the prosecution to compel a defendant 

to provide a decrypted version of the phone or computer. Fricosu, 841 F. Supp. 2d at 1237; In 

re Boucher, No. 2:06-MJ-91, 2009 WL 424718 (D. Vt. Feb. 19, 2009). That would require the 

defendant to unlock the phone with the passcode, but not directly reveal the passcode to the 

prosecution. Fricosu, 841 F. Supp. 2d at 1237. A further layer of protection that the courts 

have required is to prohibit the prosecution from presenting at trial that the defendant was the 

one who entered the passcode. Id. at 1238.  

Therefore, the defendant should be compelled to provide a fingerprint or passcode 

because his Fifth Amendment right is not implicated and can be thoroughly protected. 

Providing a fingerprint is not testimonial. Providing a passcode is not testimonial, and even if 

it is, the foregone conclusion applies. The State is independently aware of the phone’s 

passcode, is aware of the information on the phone, knows the defendant possessed and used 

the phone, and the passcode is self-authenticating. Further, the court could compel the 

defendant to enter the passcode without disclosing it to the State. The court may also prohibit 

the State from presenting at trial that the defendant opened the phone with his fingerprint or 

passcode, in order to cure any issue relating to ownership of the item, should the defense 

choose to go that route.  

// 

// 

// 

// 

// 
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CONCLUSION 

 Based upon the foregoing, the State respectfully requests that this Court compel 

Defendant Brown to give the State access to his cellular phone. 

DATED this 23rd day of April, 2018. 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 
 
 BY /s// JOHN GIORDANI 
  JOHN GIORDANI 

Chief Deputy District Attorney 
Nevada Bar #012381  
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2018, by electronic transmission to: 
 
      NICHOLAS WOOLDRIDGE 
      nicholas@wooldridgelawlv.com  
 

 BY /s// E. DEL PADRE 
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Secretary for the District Attorney’s Office 
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Las Vegas, Nevada; Tuesday, April 24, 2018 

* * * * * * 

[Proceeding commenced at 10:09 a.m.] 

  THE COURT:  State versus Larry Brown, who is present in 

custody with Mr. Wooldridge.  And Anthony Carter, who’s -- 

  DEFENDANT CARTER:  Good morning, your Honor. 

  THE COURT:  -- good morning -- who’s present in custody 

with Mr. Slife.  This is on for status check, the continuation of        

Mr. Wooldridge’s motion to withdraw, and then some other 

motions that were filed.   

  Let’s turn first to Mr. Wooldridge’s motion to withdraw.  

This was passed over last time for Mr. Wooldridge to see if -- 

  MR. WOOLDRIDGE:  Speak with my client and stuff. 

  THE COURT:  -- the family would be able to retain you. 

  MR. WOOLDRIDGE:  And I have spoken with Mr. Brown, 

we’ve decided to part ways amicably, Your Honor. 

  THE COURT:  All right. 

  MR. WOOLDRIDGE:  So I would be moving to withdraw. 

  THE COURT:  All right.  So Mr. Brown and/or family is 

unable to meet the financial obligations. 

  MR. WOOLDRIDGE:  Correct. 

  THE COURT:  All right.  Which -- Mr. Brown.  All right.   

  So, Mr. Brown, based upon your custodial status and 

financial inability to pay Mr. Wooldridge, are you asking me to 

appoint counsel to represent you? 
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  DEFENDANT BROWN:  At this moment, yes. 

  THE COURT:  All right.  Now, obviously, the Public 

Defender’s Office has already been appointed on the case.  I think 

we would need to -- do -- is anyone aware of a possible conflict with 

the Special Public Defender?  No. 

  MR. WOOLDRIDGE:  I don’t know of a conflict, Judge. 

  THE COURT:  All right.  So we’ll appoint the Special Public 

Defender’s Office to represent Mr. Brown. 

  And is anybody here from that office?  Nope. 

  MR. WOOLDRIDGE:  And I’ll make arrangements to get 

whoever -- whoever it is the file. 

  THE COURT:  Mr. Hyte and Ms. Trujillo were here, but 

they’re gone, so I don’t -- 

  MR. GIORDANI:  Your Honor, before we move on, should 

we address -- I mean, since he’s already responded or joined -- I’m 

sorry. 

  THE COURT:  Right.  We can do those matters. 

  MR. WOOLDRIDGE:  That’s fine.   

  MR. GIORDANI:  Okay. 

  MR. SLIFE:  Are you talking about the motion to sever, 

Judge?  I guess I’m ready to -- I guess -- 

  THE COURT:  Right.  We can do the motion to sever and 

then motion to suppress was on for decision. 

  MR. SLIFE:  Well, I guess -- I was thinking it made more 

sense to wait to see who counsel’s going to be to see what their 
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take was on the motion to sever.  Because I don’t know if they have 

a -- I don’t know if they have a different take with regard to -- 

  THE COURT:  So even though Mr. -- what you’re saying is 

even though Mr. Wooldridge has joined in, you want to -- am I 

hearing you correctly?  What I’m hearing, reading between the 

lines, is you want to wait and see if the Special PD or whomever is 

appointed has, like, some new ideas, some new and better idea as 

to why the matter should be severed.  And you would like that to be 

considered by the Court before the Court denies your motion. 

  Is that what I’m hearing? 

  MR. SLIFE:  I think so, Judge.  I had to connect all the dots 

first. 

  THE COURT:  Right. 

  MR. SLIFE:  Well, because, Judge, part of -- 

  THE COURT:  Because you’re hoping they think of 

something that Mr. Wooldridge didn’t think of. 

  MR. SLIFE:  Well -- 

  THE COURT:  And that you didn’t think of. 

  MR. SLIFE:  It’s not that.  It’s -- my argument standing 

alone is the disparity in evidence, which I’m happy to do at anytime 

because that’s my argument and my argument alone. 

  THE COURT:  Right. 

  MR. SLIFE:  But one of the other arguments is that there’s 

mutually adverse defenses. 

  THE COURT:  Well, not really.  I mean, the one argument 
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is it wasn’t me, I wasn’t involved, I didn’t know what was going on, I 

didn’t do it.  And the other argument is it wasn’t me, I didn’t know 

what was going on, I didn’t do it.  Right.  I don’t see how those are 

mutually adverse. 

  MR. SLIFE:  Well -- 

  MR. WOOLDRIDGE:  I think maybe you would want to 

hear from defense counsel in chambers because we start putting 

defense theories on the record and -- 

  MR. SLIFE:  So, Judge, part of that -- so defendant’s 

antagonistic and mutually exclusive defenses was part two of this. 

  THE COURT:  Right.  No, no, I read that, but I’m not really 

sure what would be -- I mean, especially with respect to your client, 

who, I mean, isn’t it going to be, I don’t know what was going on, I 

wasn’t involved. 

  MR. SLIFE:  Well, I think, Judge -- 

  THE COURT:  I didn’t do it.   

  MR. SLIFE:  -- I think, Judge -- 

  THE COURT:  I wasn’t part of the conspiracy. 

  MR. SLIFE:  Correct. 

  THE COURT:  I didn’t know. 

  MR. SLIFE:  I think all my cards are on the table. 

  THE COURT:  Because if he didn’t know what was going 

on and he didn’t do it, he doesn’t have any inculpatory information 

as to the co-defendant because how can he say, oh, it was the other 

guy.  All he can say is, or the inference is, it wasn’t me, I didn’t 
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know what was going on, right. 

  MR. SLIFE:  Well, the -- 

  THE COURT:  I mean, if he knew it was -- if he knew it was 

the other guy, then he knew what was going on.  I mean, right, all 

he can say is, hey, I didn’t know this was happening. 

  MR. SLIFE:  Well, it doesn’t have to do with his 

knowledge, it has to do with my arguments in trial. 

  THE COURT:  Well, but you would be arguing -- 

   MR. SLIFE:  And it has to do with the other evidence 

against the co-defendant. 

  THE COURT:  -- look, if anybody did anything, it’s this 

other guy, but not my client.  So I’m saying, you’re not presenting 

any evidence that’s adverse to the co-defendant. It would just be, 

hey, if anybody did anything it’s, you know, it’s this other person, 

but that doesn’t mean my client did anything.  Isn’t that -- 

  MR. SLIFE:  Well, I think it’s whether we’re pointing the 

fingers at each other.  I think -- all my cards are on the table for my 

motion, co-defendant’s cards are not.  And that’s why we put in the 

motion.  If you’d like us to approach ex parte or do something 

under seal, then Mr. Wooldridge could tell you his theory of 

defense and why it would be pointing the finger at me.  I don’t think 

that’s been -- 

  THE COURT:  All right.  Here’s what I’m inclined to do.  I 

mean, you have your motion to sever and that’s representing the 

interest of your client. 
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  MR. SLIFE:  Correct. 

  THE COURT:  And I’m, at this point, not really seeing.  

Now, if the -- I mean, I would be inclined to pass it as to the          

co-defendant because otherwise if we appoint new counsel, they’re 

just going to ask to file a motion for reconsideration or something 

like that if they have come up with a new argument that                 

Mr. Wooldridge didn’t think of or there’s something else, so. 

  MR. WOOLDRIDGE:  And I believe the Bruton issue has 

been cured. 

  THE COURT:  Right.  Right.  I mean, that’s not the issue.  

So like I said, just because, you know, the argument I don’t think 

would be I saw it and he did it.  It would be more I didn’t do it; I 

didn’t know what was going on.  And if they’ve proven anything, it 

was against this other guy and they’ve just dragged my client in 

here to -- right.  Isn’t that essentially where you’d be going with 

this? 

  MR. SLIFE:  Well, I’m -- I’m going to be point -- 

  THE COURT:  Like all of -- I mean, you would be saying, 

look, all of the evidence that you’ve heard pertains to the                  

co-defendant. 

  MR. SLIFE:  Correct. 

  THE COURT:  Or most of the evidence.  And so don’t get 

confused, jury, because you may think the co-defendant is guilty.  

You have to focus on my client separately, right? 

  MR. SLIFE:  And my understanding was that the theory of 
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defense or the co-defense could be that -- that pointing the finger at 

us, that we’re the culpable party.   

  THE COURT:  Mr. Giordani. 

  MR. GIORDANI:  If that were the case -- obviously, I don’t 

have a crystal ball -- but if that were the case, they’re still not 

mutually exclusive.  The -- Carter is not charged with conspiring 

with the victim Kwame Banks.  So if, you know, Mr. Wooldridge’s 

client, or the SPD’s client now, Mr. Brown, says, hey, I got set up by 

Carter, Carter had Kwame meet me in the parking lot and Kwame 

tried to rob me.  I took the gun from him and shot him in the chest.   

  That would not preclude the acquittal of both of them.  

They could still be acquitted.  He’s not charged with a felony 

murder, conspiring with Kwame Banks, so I haven’t heard anything, 

I can’t fathom anything that would be mutually exclusive, which is 

what’s required for severance.   

  And with regard to the spillover argument, I noted 

throughout my opposition that the evidence in its entirety would be 

admissible in either joint trials or severed trials.  Because it’s State’s 

theory and all of the evidence indicates that they are both -- 

  THE COURT:  Right. 

  MR. GIORDANI:  -- some way communicating.  So there’s 

no spillover effect.  I understand what the disparity of the evidence 

argument is.  I mean, he’s right.  There’s more evidence that 

Brown’s the shooter, there’s a ton of evidence that he’s the shooter.  

But, you know, that doesn’t spillover to him, unless the jury 
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believes that he conspired and set this up.  So I mean, up to this 

point, I would just ask you deny this motion.  If the SPD wants to 

get on and says, hey, I changed my theory of defense, they don’t 

need to file for reconsideration, they could just file a new motion -- 

  THE COURT:  Well -- 

  MR. GIORDANI:  -- to sever changing their defense theory. 

  THE COURT:  Right.  All right.  So here’s what I’m going to 

do. 

  Anything else from Mr. Slife? 

  MR. SLIFE:  Just real quick if I may, Judge.   

  So the law is that the jury has compartmentalize and 

separate the evidence as it relates to Mr. Carter and make a reliable 

judgment about his guilt or innocence alone.  And so I’ve already 

said my peace on more than one occasion how I don’t think there’s 

any evidence against Mr. Carter. 

  THE COURT:  And I found -- look, the standard is slight or 

marginal evidence. 

  MR. SLIFE:  Sure. 

  THE COURT:  That was the standard.  I’m not saying they, 

you know, were even close to proof beyond a reasonable doubt, but 

that’s not for me to consider at this point in time.  What’s for me to 

consider is whether or not your client can get fair trial, trying him 

with the co-defendant.  I would just note, and I think this is what  

Mr. Giordani was saying, is he’s going to have to present all of the 

evidence against the co-defendant even if the cases were severed.  
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He couldn’t just present the evidence against Mr. Carter in that trial 

because it wouldn’t make any sense.  He would have to present all 

of the evidence, including the evidence involving the co-defendant.  

So the jury would be hearing all of that evidence anyways. 

  MR. SLIFE:  Sure, but if I may just finish, Judge.  A 

separate trial guarantees that the jury would only be focused on 

whether Mr. Carter is guilty or not guilty at one time.  And if they’re 

both in the same room, there’s no way we can guarantee, they’re 

focused only on Mr. Carter, so I don’t know why we wouldn’t 

guarantee that they’re focused on him by having two separate 

trials.  I think this is an instant where is individual rights trump 

judicial efficiency.   

  THE COURT:  Well -- 

  MR. SLIFE:  And I think one guarantees they focus on him, 

the other does not. 

  THE COURT:  All right. 

  MR. SLIFE:  And that’s my point. 

  THE COURT:  You’re making the assumption that the jury 

is unable to follow the law that tells them to focus on each 

defendant individually and the evidence pertaining to them.  And I 

don’t really at this point -- I think the jury can do that.  And I don’t 

find that it’s so prejudicial that he would be denied the right to a fair 

trial and that the jury would just be so incensed, I guess, against 

one defendant that they wouldn’t give fair consideration to your 

defendant. 
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  I don’t see that.  And I think we have to operate from the 

assumption that the jury can follow the law and I think they do their 

best to follow the law and I think overwhelming they discharge their 

duties consciously.  So you’re operating from a premise, I guess, 

that the Court doesn’t accept on the ability of the jury to consider 

each defendant separately.   

  So at this point in time, I’m going to deny Mr. Carter’s 

motion to sever.  I’m going to deny that without prejudice.  If 

there’s new issues that come up, you can make another motion.  On 

the motion to suppress, that should have been passed to the 

chambers it appears on the calendar again, so I have put that on for 

Monday for decision from chambers.  You don’t need to be here. 

  And in terms of Mr. Wooldridge’s motion to withdraw, 

that is granted. 

  MR. WOOLDRIDGE:  Okay. 

  THE COURT:  And we’ll appoint the Special Public 

Defender’s Office.  We’ll put this on for confirmation of counsel, 

we’ll notify their office because I don’t think anybody will be here 

today.  And we’ll put this on for confirmation of counsel for next 

week. 

  MR. SLIFE:  I think there’s a status check set for next week 

anyway. 

  THE COURT:  All right.  So the status check stays and that 

will also be confirmation of counsel, so both defendants obviously 

need to be here because if we -- which I think we probably will -- 
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need to set a new trial. 

[Colloquy between the Court and Clerk] 

  MR. GIORDANI:  Your Honor, also, yesterday I filed a 

motion to compel Brown to give us his cell phone passcode. 

  THE COURT:  Okay. 

  MR. GIORDANI:  That was served on Mr. Wooldridge.  

Obviously -- 

  MR. WOOLDRIDGE:  I saw -- I saw it hit yesterday.  I -- I 

mean -- 

  THE COURT:  Okay.  So -- 

  MR. WOOLDRIDGE:  I’m not prepared to -- 

  MR. GIORDANI:  So that’s set for the 14th. 

  THE COURT:  All right.  So if they -- if the Special Public 

Defender’s confirm, then they are the ones who will be filing the 

opposition to the motion to compel. 

  MR. GIORDANI:  Okay. 

  THE COURT:  So since Mr. Wooldridge’s duties are 

discharged, he doesn’t have to oppose that, and we’ll make sure we 

give them enough time to file an opposition to that. 

  MR. GIORDANI:  So real quick -- 

  THE COURT:  So remember to bring that up when they 

come in. 

  MR. GIORDANI:  I will.   

  THE COURT:  All right.  

  MR. GIORDANI:  Is his joinder, since you denied Carter’s 
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motion to sever, is the joinder -- 

  THE COURT:  Right.  His joinder is denied without 

prejudice. 

  MR. GIORDANI:  Okay. 

  THE COURT:  And then if the -- 

  MR. GIORDANI:  They can refile if they need to. 

  THE COURT:  -- Special Public Defender’s Office -- 

  MR. GIORDANI:  Okay. 

  THE COURT:  -- has another reason or they change their 

trial strategy or something like that, your motion is also denied 

without prejudice.  So if there is some new basis, you can bring it 

before the Court, obviously.  But as of right now it’s denied. 

  Now, there’s the other issue with the trial dates and things 

like that, so that may be a separate issue that can be brought up by 

Mr. Slife, based on Mr. Wooldridge’s withdrawal and whatnot, so 

you’re free to argue that issue as a separate basis. 

  Fair enough? 

  MR. SLIFE:  Fair enough. 

  MR. GIORDANI:  Understood. 

  THE COURT:  All right.  So we currently on for April 26th. 

[Colloquy between the Court and Clerk] 

  THE COURT:  I guess we’ll keep that date that she -- 

[Colloquy between the Court and Clerk] 

  THE COURT:  Right.  So we’ll notify the Special Public 

Defender’s Office today. 
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  MR. WOOLDRIDGE:  And I’ll get them the file, Your Honor.  

  THE COURT:  All right.  Thank you. 

  MR. WOOLDRIDGE:  Thank you, Judge. 

  MR. GIORDANI:  Thank you, Your Honor. 

  THE COURT:  All right.  That was it for that. 

  Is that it for you, Mr. Slife? 

  MR. SLIFE:  That’s it, Your Honor.  Thank you. 

  THE COURT:  Is that it for you, Mr. Giordani? 

  MR. GIORDANI:  Yes, thank you, Your Honor. 

[Proceeding concluded at 10:23 a.m.] 

* * * * * * 
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Las Vegas, Nevada; Thursday, April 26, 2018 

* * * * * * 

[Proceeding commenced at 10:28 a.m.] 

  THE COURT:  State versus Larry Brown, who is present in 

custody with Ms. Trujillo and Anthony Carter, who’s present in 

custody with Mr. Slife. 

  This is on for confirmation of counsel as to Mr. Brown.  

Mr. Wooldridge had been retained on this matter I believe.  Is that 

right? 

  MS. TRUJILLO:  Yes. 

  MR. SLIFE:  That was my -- that was my  understanding. 

  THE COURT:  And he was -- the family or whatever -- 

could no longer afford Mr. Wooldridge’s services.  We were not 

aware of a conflict, although, maybe there was one, so can you 

confirm? 

  MR. SLIFE:  Oh, that’s actually -- Ms. Trujillo -- 

   THE COURT:   Ms. Trujillo.  I’m sorry.   

  MR. SLIFE:  -- is here to confirm today, Your Honor. 

  THE COURT:  You’re right. 

  MS. TRUJILLO:  And, Judge, all I have is the declaration of 

warrant, so I can confirm as counsel, subject to the conflicts check 

once I receive the discovery. 

  THE COURT:  Okay.  All right.  Basically, we currently also 

have -- it looks like this is calendared for April 30th. 

[Colloquy between the Court and Clerk] 
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  THE COURT:  All right.  So I had hoped to actually,         

Ms. Trujillo, that you would have had more information in order to 

do a conflicts check.  I guess let’s pass it out.  What do you think a 

week or two weeks? 

  MS. TRUJILLO:  Well, I would say two weeks, so that I can 

review the discovery and give the Court an accurate assessment of 

when I can be prepared for trial because I don’t think June is a 

viable date. 

  MS. EINHORN:  And, Your Honor, can I just make some 

representations for Mr. Giordani? 

  THE COURT:  Sure. 

  MS. EINHORN:  Mr. Giordani advised me that this is also 

on on May 15th for a motion -- he filed a motion to compel cell 

phone passcode and that’s set for argument on the 15th.  He just 

wanted SPD to be aware of that, so that they know that that motion 

has been filed, so they can respond to that.  And that if there’s an 

issue with the trial date on that point, we can keep that date -- 

  THE COURT:  Right. 

  MS. EINHORN:  -- and then reset the trial. 

  THE COURT:  And, obviously, counsel may have an issue 

responding to the motion by the 15th, so I would just say, I mean -- 

  MS. EINHORN:  I’ll inform Mr. Giordani. 

  THE COURT:  Right.   

  I would just say, Ms. Trujillo, that if you do have an issue 

with filing your opposition, which I think you well might, just 
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contact Mr. Giordani and maybe you can agree to take that off 

calendar.  If not, then we’ll set a subsequent briefing schedule or 

whatever, okay. 

  MS. TRUJILLO:  Okay. 

  THE COURT:  And then, Mr. Slife, I guess there’s really 

nothing for you to do today is there? 

  MR. SLIFE:  I think there’s nothing for me to do, Judge. 

  THE COURT:  All right.  So we’ll come -- 

  MS. TRUJILLO:  Judge -- 

  THE COURT:  Yes. 

  MS. TRUJILLO:  Did you direct the prior attorney to 

provide me with discovery? 

  THE COURT:  Yes. 

  MS. TRUJILLO:  Or should I seek it from the State? 

  THE COURT:  I can’t remember.  I think Mr. Wooldridge 

said he would have discovery available, so I guess my suggestion 

would be to contact Mr. Wooldridge’s office.  He knows he has to 

provide discovery to you.  If there’s some issue with that, prior to 

the status check, then just get the -- a new packet of discovery from 

the State. 

  MS. TRUJILLO:  Okay. 

  THE COURT:  Although, I believe, when Mr. Wooldridge -- 

before he left last time, indicated he would have the discovery 

available.  That was -- that’s my recollection.  So we’ll set it for 

another status check. 
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[Colloquy between the Court and Clerk] 

  THE COURT:  Do you think May 8th is -- gives you 

sufficient time? 

  MS. TRUJILLO:  Yes. 

  THE COURT:  Okay.  May 8th for confirmation of counsel. 

  MS. EINHORN:  And, Your Honor, the only other thing    

Mr. Giordani wanted me to bring to the Court’s attention, it looks 

like this was also on for the motion to sever, but he informed me 

those have already been denied by Your Honor. 

  THE COURT:  Right.   

  MS. EINHORN:  Okay. 

  THE COURT:  And I think last time the Court indicated it 

had been denied, but that the issue might be visited when we come 

up on the trial date.  And Mr. Slife can make whatever arguments 

he wants at that time regarding retaining his trial date because, 

obviously, Ms. Trujillo cannot be ready, right. 

  MR. SLIFE:  And I think the only outstanding motion that 

Your Honor hadn’t ruled on was the motion to suppress. 

  THE COURT:  Right.  And the Court will issue a ruling from 

chambers. 

  MR. SLIFE:  Thank you. 

  THE COURT:  Did you give a date?   

  THE CLERK:  Yeah. 

  THE COURT:  May 8th, 9:30. 

  MR. SLIFE:  Thank you very much. 
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  THE COURT:  You have to come back, too, Mr. Slife. 

  MR. SLIFE:  I’ll be here. 

  THE COURT:  All right.   

[Proceeding concluded at 10:30 a.m.] 

* * * * * * 
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Las Vegas, Nevada; Tuesday, May 8, 2018 

* * * * * * 

[Proceeding commenced at 9:56 a.m.] 

  THE COURT:  State versus Larry Brown, who’s present in 

custody and Anthony Carter, also present in custody.  And we have 

Mr. Slife representing Mr. Carter. 

  And, Ms. Trujillo, were you able to get the additional 

discovery to do a review to see whether or not you can still 

confirm? 

  MS. TRUJILLO:  Judge, I can confirm as counsel.  I did 

receive discovery from Mr. Wooldridge, although, it was willfully 

deficient.  I contacted Mr. Giordani.  He indicates he’s going to get 

me, hopefully, a thumb drive with all the discovery, which I 

understand includes 27,000 pages of cell phone records.  

  THE COURT:  How many? 

  MS. TRUJILLO:  27,000 pages of cell phone records.  

Obviously, I’m sure not all of it’s relevant, but I don’t have 

transcribed statements, I don’t have an officer’s report, which 

should be, you know, some of the basic -- I don’t have any crime 

scene investigation reports.  But, again, Mr. Giordani is going to get 

that to me.  I had the declaration of warrant, so with those witness 

names I was to confirm.  And if there’s any issues, I’ll put it back on 

calendar.   

  But as far as the trial date, Judge, can we approach? 

  THE COURT:  Sure.  And just to make it clear on the 
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record, you confirm no conflict with the list of witnesses you were 

provided, is that correct? 

  MS. TRUJILLO:  Correct. 

  THE COURT:  Okay. 

[Bench conference - not recorded] 

  THE COURT:  Let’s go out 45 to 60 days for a status check, 

regarding trial setting, is that correct? 

  MS. TRUJILLO:  That’s correct. 

  THE COURT:  Does the State have any opposition to that? 

  MR. STANTON:  No, Your Honor. 

  THE COURT:  All right.  And then we currently have a 

motion regarding your client that’s calendared for May 15th.   

  Have you discussed that motion with Mr. Giordani? 

  MS. TRUJILLO:  I have, and he has agreed to give me until 

the 18th to file an opposition, so we can take the 15th off calendar. 

  THE COURT:  All right.  So we’ll vacate the hearing date 

for the 15th.  He’s giving you -- your opposition is due when, May 

18th? 

  MS. TRUJILLO:  Yes. 

  THE COURT:  And then we can set the hearing date out 

past May 18th at least a week in case the State wants to file a reply.  

So we’ll give a new date for the hearing. 

  THE CLERK:  How about May 22nd, 9:30. 

  MS. TRUJILLO:  That works. 

  THE COURT:  All right.   

000318



 

Page 4 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

  And then we’ll put Mr. Carter on also May 22nd for just a 

status check regarding his trial, Mr. Slife. 

  MR. SLIFE:  Perfect. 

  THE COURT:  Fair enough? 

  MR. SLIFE:  That’s perfect, Your Honor, thank you. 

  THE COURT:  All right.  And then we’ll set another status 

check for 45 to 60 days from today regarding a trial setting.  And we 

can also discuss that more fully on the 22nd at the hearing date. 

  MS. TRUJILLO:  Thank you, Judge. 

  THE CLERK:  June 26th at 9:30. 

  MS. TRUJILLO:  Judge, can we go out -- I’m still going to 

be in my capital case, probably until -- can we go out second week 

of July? 

  THE CLERK:  July 10th. 

[Colloquy between the Court and Clerk] 

  THE COURT:  No, we’re keeping the trial date on for right 

now as to Mr. Carter.  We’re going to discuss the issue regarding 

Mr. Carter sooner.  I don’t know what Mr. Slife’s position is going to 

be.  I mean, if you want to agree today to vacate the trial date -- I’m 

assuming the State wants to keep them together, but -- 

  MR. STANTON:  Yes. 

  THE COURT:  -- maybe we should status check your client 

earlier with Mr. Giordani here.   

  I don’t know that Mr. Stanton, you feel prepared to, kind 

of, weigh -- 
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  MR. STANTON:  I can unequivocally state that the State 

would be imposed to a severance of the defendants. 

  THE COURT:  Right.  So I mean are you willing to agree to 

vacate your trial date today? 

  MR. SLIFE:  Judge, I’d like to -- I’d like to address that    

May 22nd.  

  THE COURT:  Okay.  So we’ve given you the remaining 

dates. 

  And, Mr. Slife, I believe you had indicated previously you 

don’t have anything left to do, is that correct?  Or did you have -- 

  MR. SLIFE:  Well, I don’t know about that.  I do have a few 

more things to do. 

  THE COURT:  Okay.  We can discuss that on the 22nd.  You 

may not be ready anyway. 

  MR. SLIFE:  Perfect. 

  THE COURT:  All right.  Thank you. 

  MS. TRUJILLO:  Thank you. 

  MR. SLIFE:  Thank you, Your Honor. 

[Proceeding concluded at 10:03 a.m.] 

* * * * * * 

ATTEST:    I do hereby certify that I have truly and correctly 

transcribed the audio/video proceedings in the above-entitled case 

to the best of my ability. 

      

  

      _____________________________ 

      Robin Page 

      Court Recorder/Transcriber 
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CLARK COUNTY, NEVADA 

 

STATE OF NEVADA,   ) CASE NO. C-17-326247-1 

      ) DEPT. NO. 21 

    Plaintiff, ) 

      ) 

vs.      )  

      )  

LARRY DECORLEON BROWN,  ) 

ID 8376788,     ) 

      ) 

    Defendant. ) 

____________________________________) 

 

OPPOSITION TO STATE’S MOTION TO COMPEL DEFENDANT BROWN’S 

CELLULAR PHONE PASSCODE, OR ALTERNATIVELY, TO COMPEL 

FINGERPRINT 

 

DATE:  May 22, 2018 

TIME:  9:30 a.m. 

 

COMES NOW, Defendant Larry Decorleon Brown, by and through his attorneys JoNell 

Thomas, Special Public Defender, and Monica R. Trujillo, Chief Deputy Special Public 

Defender, and hereby moves this Honorable Court pursuant to the Fifth and Fourteenth 

Amendments to the United States Constitution, Article 1, Section 8, of the Nevada Constitution, 

and applicable state law, to deny the State’s request for this Court to order Mr. Brown to provide 

his passcode or fingerprint. 
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PROCEDURAL HISTORY 

 

 On September 14, 2017, Mr. Brown was arraigned on an Indictment in District Court, 

Department 3.  Mr. Brown entered a plea of Not Guilty and waived his state right to a speedy 

trial.  Thereafter, the State filed a Second Superseding Indictment, adding one count as to Mr. 

Brown.  On October 19, 2017, Mr. Brown again entered a plea of Not Guilty and waived his 

state right to a speedy trial.  On December 19, 2017, this Honorable Court received a Third 

Superseding Indictment.  At that hearing, this Court noted that it did not need to arraign Mr. 

Brown because there were no charges added, only additional evidence and testimony regarding 

the charges.  At a status check on October 31, 2017, this Court scheduled trial for June 18, 2018.  

On April 11, 2018, Nicholas Wooldridge filed a Motion to Withdraw as Attorney of Record.  

This Court granted Mr. Wooldridge’s motion on April 24, 2018 and appointed the Special Public 

Defender’s Office.  Thereafter on April 26, 2018, the Special Public Defender’s Office 

confirmed as counsel.  At a status check on May 8, 2018, counsel informed this Court that while 

Mr. Wooldridge provided the discovery in his possession, several items were missing.  The State 

agreed to provide counsel with complete discovery as well as agreed that counsel could file an 

opposition to the instant motion on May 18, 2018. 

Mr. Brown is charged by way of Third Superseding Indictment with one count of 

Conspiracy to Commit Robbery, one count of Robbery with Use of a Deadly Weapon, one count 

of Murder with Use of a Deadly Weapon and one count of Ownership or Possession of Firearm 

by Prohibited Person. 

PERTINENT FACTS 

 

 On February 21, 2017, officers responded to the parking lot of Sky Pointe Landing 

Apartments at 5850 Sky Pointe Drive.  See, Declaration of Warrant, p. 1 (hereafter referred to 

as Exhibit A).  Upon arrival, officers discovered the body of Kwame Banks deceased from a 
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gunshot wound.  Exh. A, p. 1.  While canvassing the scene, officers found three cell phones in 

the area.  Exh. A, p. 2.  The first cell phone was located under Banks’ body.  Exh. A, p. 2.  The 

second cell phone was located approximately ten to fifteen feet from Banks’ body in a landscaped 

area.  Exh. A, p. 2.  The third cell phone was located approximately one hundred feet north of 

Banks’ body.  Exh. A, p. 2.  According to officers, two of the cell phones were examined, but 

forensic analysts were unable to examine the third cell phone.  Exh. A, p. 5.  Detectives obtained 

the integrated circuit card identifier from that phone and sent the information to Sprint who 

subsequently identified the subscriber as Larry Brown.  Exh. A, p. 5.  Sprint further identified 

the number associated with the account.  Exh. A, p. 5. 

LEGAL ARGUMENT 

 

I. COMPELLING MR. BROWN TO PROVIDE THE STATE WITH HIS 

PASSWORD OR FINGERPRINT WOULD VIOLATE HIS FIFTH 

AMENDMENT RIGHT AGAINST SELF-INCRIMINATION 

It is well-settled that the Fifth Amendment protects a person in any criminal from being 

a witness against himself.  The United States Supreme Court has held that the Fifth Amendment 

covers testimonial communications.  Doe v. United States, 487 U.S. 201, 207 (1988).  

Testimonial communications are those in which the communication explicitly or implicitly 

relates a factual assertion or discloses information.  Id. at 210. 

The High Court has further extended the privilege to cover acts.  “It is clear that the 

protection of the privilege reaches an accused’s communications, whatever form they might take, 

and the compulsion of responses which are also communications, for example, compliance with 

a subpoena to produce one’s papers.”  Schmerber v. Cal., 384 U.S. 757, 763-64 (1966) (citing 

Boyd v. United States, 116 U.S. 616).  “The touchstone of whether an act of production is 

testimonial is whether the government compels the individual to use ‘the contents of his own 

mind’ to explicitly or implicitly communicate some statement of fact.”  United States v. Doe, 

670 F.3d 1335, 1345 (11th Cir. 2012) (citations omitted).   
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A. The Act of Producing a Fingerprint is Testimonial 

While counsel for the State asserts that providing a fingerprint to unlock a phone is non-

testimonial and merely a physical act not protected by the Fifth Amendment, this so-called 

“physical act” goes beyond what the United States Supreme Court has held is a permissible use 

of a physical characteristic. 

In reviewing the historical underpinnings of the Fifth Amendment, the Court in Doe v. 

United States noted,  

[t]he Self-Incrimination Clause reflects “’a judgment…that the prosecution 

should [not] be free to build up a criminal case, in whole or in part, with 

the assistance of enforced disclosures by the accused.’” 

 

487 U.S. 201, 212 (1988) (citations omitted). The Court also acknowledged the instances where 

the Fifth Amendment is not implicated, namely compelling a suspect to: 1) furnish a blood 

sample, 2) provide handwriting exemplars, 3) provide voice exemplars, 4) stand in a line-up or 

5) try on clothing.  Id. at 210.  The distinction between courts and the legal process to compel a 

defendant to provide physical characteristics or attributes versus actual communications is that 

the former is used solely for a comparison of the physical properties, “not for the testimonial or 

communicative content of what was to be said.”  United States v. Dionisio, 410 U.S. 1 (1973).  

Undoubtedly, if the State successfully obtains anything of evidentiary value, the contents of 

those messages will be used a trial to inculpate Mr. Brown.  Furthermore, production of the 

password in this case is not sought for comparative purposes as the State has nothing to compare 

it to.  This fact is what distinguishes the act of producing a password from the “physical acts” 

described by various courts.  Rather the State seeks the password to access the contents of the 

phone to aid in its prosecution. 

Counsel for the State cites Commonwealth v. Baust as support for its argument that 

compelling a defendant to produce his fingerprint to unlock a phone was not testimonial.  89 Va. 

Cir. 267 (2014).  There, the victim in the case told officers that the defendant recorded the assault 
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on his phone.  Id. at 267.  Officers recovered the phone and received affirmation from both the 

defendant and the victim that the phone “’could have possibly’ recorded the assault and the 

recording ‘may exist’ on the phone.”  Id. at 267-68.  Ultimately, the goal was to retrieve the 

alleged video to aid in prosecution.   

While the Court ordered the motion to compel the fingerprint granted, the Court also 

cautioned that the Commonwealth had not requested that the defendant be compelled to provide 

the unencrypted video, the ultimate goal and the reason the Commonwealth sought the password 

to begin with.  Baust, 89 Va. Cir. 267 at 271.  The Court determined that the existence and 

location of the recording was not a foregone conclusion and compelling the defendant to produce 

an unencrypted video would be self-incriminating.  “Defendant’s production of the unencrypted 

recording would be testimonial because Defendant would be admitting the recording exists, it 

was in his possession and control, and that the recording is authentic.”  Id. at 271.  The Court 

also unequivocally concluded that compelling the defendant to produce his password forced him 

to ‘disclose the contents of his own mind’ and therefore was both compelled and testimonial.  Id. 

at 271.  The Court denied the Commonwealth’s request to compel production of the password.   

Most importantly, while the Court in Baust granted the motion to compel the fingerprint, 

it also recognized the inherent danger and implication of the Fifth Amendment in actually 

accessing the contents of the phone.  The Court held that while the Commonwealth had not 

actually asked to compel the video recording, it ultimately could not ask because it would violate 

the Fifth Amendment.  Baust, 89 Va. Cir. 267 at 271.  While the dissection of the issue by the 

Court is an interesting approach, the result is clear: production of the video is testimonial and 

implicates the Fifth Amendment.  The only way the video would be produced is by the fingerprint 

providing access to the phone.  If this Court is to follow the analysis in Baust, the conclusion 
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would be to compel Mr. Brown to unlock the phone with his fingerprint, but not allow the State 

to access his text messages as that act would be self-incriminating. 

B. The Act of Producing a Password is Testimonial  

The act of producing a password is testimonial in and of itself.  In United States v. 

Hubbell, the United States Supreme Court stressed that the privilege against Self-Incrimination 

extends to answers that would, “furnish a link in the chain of evidence needed to prosecute the 

claimant for a federal crime.”  530 U.S. 27, 38 (2000) (citing Hoffman v. United States, 341 U.S. 

479, 486 (1951)).  Specifically, “[c]ompelled testimony that communicates information that may 

‘lead to incriminating evidence’ is privileged even if the information itself is not inculpatory.”  

Id. (citations omitted).  “The touchstone of whether an act of production is testimonial is whether 

the government compels the individual to use ‘the contents of his own mind’ to explicitly or 

implicitly communicate some statement of fact.”  United States v. Doe (In re Jury Subpoena 

Duces Tecum), 670 F.3d 1335, 1345 (2012) (citations omitted). 

Here, Mr. Brown would actually be required to communicate a statement, namely the 

password.  Therefore, the statement is a testimonial communication and is protected by the Fifth 

Amendment.  In United States v. Doe, the United States Court of Appeals for the Eleventh Circuit 

held that the act of requiring Doe to decrypt the hard drives he was ordered to produce implicated 

the Fifth Amendment.  670 F.3d 1335, 1346 (11th Cir. 2012).  The Court stressed that the act of 

decryption, essentially providing a password, was not just a physical act but would require him 

to use the contents of his mind.  Id.  In discussing the foregone conclusion doctrine, the Court 

determined that the Government did not know whether any files even existed on the hard drives.  

Specifically, while the Government there possessed the drives, it did not know what, if anything, 

was on those drives.  Id. at 1346-47.  Similarly here, by the State’s own admission, it does not 

know what, if anything, is on Mr. Brown’s cell phone.  According to the State, Co-Defendant 

Carter destroyed his phone, the cell phone records do not contain the contents of any messages 
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and there is no other independent evidence that any information is on the password protected 

cell phone.  State’s Motion, p. 6.  Like in Doe, the act of compelling Mr. Brown to communicate 

his password would require him to “use the contents of his mind”.  Therefore, being compelled 

to provide a password to unlock a cell phone is without question testimonial.   

II. THE FOREGONE CONCLUSION DOCTRINE DOES NOT APPLY UNDER 

THESE FACTS 

“Where the location, existence, and authenticity of the purported evidence is known with 

reasonable particularity, the contents of the individual’s mind are not used against him, and 

therefore no Fifth Amendment protection is available.”  United States v. Doe, 670 F.3d 1335, 

1344 (11th Cir. 2012).  The existence of text messages is not a foregone conclusion in this case.   

To begin, the information provided by Mr. Brown, if compelled to do so, potentially adds 

significant information to the State’s case.  Namely, providing the password or fingerprint would 

provide the link in the chain to constitute the Conspiracy to Commit Robbery charge and possibly 

other charges.  The State has made clear that its theory is that, “Defendant Carter destroyed his 

cellphone, which he had used to communicate with Banks that evening to set up the robbery…”  

State’s Motion, pp. 5-6.  The State further believes that the contact between Mr. Brown and Mr. 

Carter’s phone the night of the incident has something to do with Mr. Banks’ death.  State’s 

Motion, p. 5.  Finally, and perhaps most evident is that the password cannot be a foregone 

conclusion, because if it were, the State would not need Mr. Brown to access the phone.   

A. The State has No Independent Knowledge that Mr. Brown Possessed the 

Phone and Password or that Any Evidence Exists on Mr. Brown’s Cell Phone 

with Reasonable Particularity (the existence and location prong)   

The act of producing a password or fingerprint is comparable to the compelled production 

of documents by way of subpoena. The State does not know that Mr. Brown possessed the phone 

and password independent of him acknowledging that he did.  By the State’s own recitation of 

facts, the cell phone in question was not in Mr. Brown’s possession at the time it was found near 
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the scene.  Furthermore, Mr. Brown has never admitted to having possessed the phone on the 

day of the incident or ever for that matter.  While the State suggests that testimony by his 

girlfriend before the Grand Jury establishes he had control and possession of the phone, 

interestingly enough there appears to be no statement that he had his phone on the day of the 

incident, knows the password to that phone or that any evidence exists on the phone.   

Furthermore, there is no independent evidence that anything of evidentiary value exists 

on Mr. Brown’s cell phone.  Mr. Carter’s phone does not exist.  The State assumes that there is 

something of evidentiary value on the cell phone it seeks to access, but such speculation is not 

independent corroboration.  While the State cites to United States v. Fricosu as authority for 

merely needing to know about the existence of evidence, that case is distinguishable from the 

instant facts.  841 F. Supp. 2d 1232 (2012).  The Court in that case specifically found that during 

a recorded phone call the defendant made admissions which confirmed the existence of the 

specific evidence the State sought on her laptop, and divulged that the information was password 

protected and that she could access the information.  Id. at 1235-36.  Here, the State has no such 

information.  Mr. Brown has never acknowledged that anything exists on the cell phone he once 

used.  Here, the State merely has a suspicion that the messages exist and if they do exist, the 

State assumes the messages would likely be in Mr. Brown’s cell phone.  That suspicion does not 

establish existence and location aside from Mr. Brown’s “testimony” that he in fact possesses 

the information and can access it.   

The State cites to Fisher v. United States in support of its argument that Mr. Brown’s 

password or fingerprint is a foregone conclusion.  The State, however, failed to point out that in 

Fisher the documents sought were documents possessed by both the attorneys and accountants 

in the case.  The United States Supreme Court in United States v. Hubbell later analyzed the 

facts in Fisher and stressed that the Government in Fisher, “already knew that the documents 

000385



 

 9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

were in the attorneys’ possession and could independently confirm their existence and 

authenticity through the accountants who created them…” 530 U.S. 27 at 44-45.  That is simply 

not the case here.  The State cannot independently establish that Mr. Brown has the password to 

the cell phone or that any evidence exists on it without him incriminating himself and implicitly 

acknowledging that something of evidentiary value is located on the phone. 

B. The State Cannot Authenticate the Password Without Mr. Brown 

According to the Court of Appeals for the Ninth Circuit,  

 

[t]he authenticity prong of the foregone conclusion doctrine requires the 

government to establish that it can independently verify that the compelled 

documents ‘are in facts what they purport to be’ 

 

Doe v. United States, (In re Grand Jury Subpoena) 383, F.3d 905, 912 (9th Cir. 2004).  Part of 

that analysis requires the State to show that the object compelled would be admissible 

independent of the witness’ production.  Clearly, the State cannot make that showing.  Again, if 

the password were independently admissible, the State would not have filed the instant motion 

and it would be able to access the contents of the phone.  

III. THERE IS NO ALTERNATIVE TO CIRCUMVENT THE FIFTH AMENDMENT  

Regardless of how the password or fingerprint is provided, the result is the same.  The 

product of compulsion would provide the link in the chain of evidence needed to prosecute Mr. 

Brown.  The State repeatedly notes in its motion that if this Court compels Mr. Brown to provide 

his password or fingerprint it will not present that fact as evidence in a trial against him.  The 

State, however, misses the point.   

The question, however, is not whether the response to the subpoena may be 

introduced into evidence at his criminal trial…But the fact that the Government 

intends no such use of the act of production leaves open the separate question 

whether it has already made ‘derivative use’ of the testimonial aspect of that act in 

obtaining the indictment against respondent and in preparing its case for trial.  

 

Hubbell, 530 U.S. 27 at 41.  While the United States Supreme Court in Hubbell analyzed the 

foregone conclusion doctrine in the context of derivative use immunity and the response to a 
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subpoena to produce documents, the analysis remains the same.  Forcing Mr. Brown to produce 

either a password or fingerprint is a testimonial act in and of itself and the State will use the 

results of that search to aid in its prosecution. 

 If the United States Supreme Court has concluded that the privilege extends to targets of 

a grand jury investigation when questioned about the existence of sources of potentially 

incriminating evidence as well as to the response to subpoenas seeking discovery of similar 

sources, then this Court should likewise conclude that the privilege also extends to a court order 

requiring a defendant to give the State access to potentially incriminating evidence against 

himself.  Hubbell, 530 U.S. 27 at 43. 

IV. ACCESS TO THE CELL PHONE IMPLICATES PRIVACY CONCERNS 

The Court should not allow the State to have unfettered access to the cell phone in the 

instant case.  The Court in Riley v. California held that officers must generally secure a warrant 

before searching a cell phone unless a particular warrantless exception applies.  134 S. Ct. 2473, 

2485 (2014).  The Court based its ruling, in part, on the fact that cell phones are essentially, 

“minicomputers that also happen to have the capacity to be used as a telephone.”  Id. at 2489.  

Specifically, “the sum of an individual’s private life can be reconstructed” through their immense 

storage capacity.  Id.  From photographs, internet searches, contacts, historical location 

information, specific applications and personal records of everyday life, access to this most 

private possession requires a warrant for a reason. Id. at 2489-90.  Access to a cell phone’s 

contents invades one’s privacy.   

 Defense counsel recognizes that the State obtained a warrant to search the instant cell 

phone; however, because the State is unable to access the contents, the inquiry should end there.  

Allowing the State to have complete access to extensive personal data, not only forces Mr. Brown 

to implicate himself with regard to the alleged text messages that may be on the phone, but can 
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also force him to incriminate himself with anything on the phone that dates back to when it was 

first operable.  The risk to Mr. Brown is far too great and an intrusion of his privacy. 

    CONCLUSION 

 

Based on the foregoing, Mr. Brown respectfully requests that this Court deny the State’s 

Motion to Compel Mr. Brown to provide his passcode or fingerprint to access the cell phone as 

it would violate his Fifth Amendment right against Self-Incrimination.  

 Dated:  May 18, 2018 

       SUBMITTED BY 

 

       /s/ MONICA R. TRUJILLO 

 

       _____________________________ 

       MONICA R. TRUJILLO 

       Attorney for Brown 

 

CERTIFICATE OF ELECTRONIC FILING 

 

I hereby certify that service of the above mentioned matter was made pursuant to 

EDCR 7.26 on the attorney for the named parties by means of electronic mail to the email 

address provided to the court’s electronic filing system for this case.  Proof of Service is the 

date service is made by the court’s electronic filing system by email to the parties and contains 

a link to the file stamped document. 

PARTY    EMAIL 

STATE OF NEVADA   DISTRICT ATTORNEY’S OFFICE email: 

     motions@clarkcountyda.com 

 

 Dated:  5/18/2018 

 

/s/ ELIZABETH ARAIZA 

_______________________________ 

An employee of the Special Public Defender   
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LVMPD 314 (Rev. 8/00) WORD 2010 

LAS VEGAS METROPOLITAN POLICE DEPARTMENT 

DECLARATION OF WARRANT/SUMMONS 
(N.R.S. 171.106) 

(N.R.S. 53 amended 7/13/1993) 

"PRINT" 

"Click to Add/Edit Event # on All Pages"  Event Number: 170221-4563 

                                                            

STATE OF NEVADA )    Larry Decorleon Brown 

               ) ss: ID#: 8376788 

COUNTY OF CLARK )     

                                                            

 

Darin Cook P# 5730, being first duly sworn, deposes and says: 

 

That he is a Detective with the Las Vegas Metropolitan Police Department, being so employed 

for a period of 19 years, assigned to investigate the crime(s) of Murder E/DW NRS 200.010, 

Robbery E/DW NRS 200.380 committed on or about 02/21/17, which investigation has 

developed Larry Decorleon Brown as the perpetrator thereof. 

 

THAT DECLARANT DEVELOPED THE FOLLOWING FACTS IN THE COURSE OF THE INVESTIGATION OF SAID CRIME, 
TO WIT: 
 

On February 21, 2017, at approximately 2247 hours, the LVMPD Communications 

Center received several 9-1-1 callers who reported a shooting in the parking lot of the Sky 

Pointe Landing Apartment Homes located at 5850 Sky Pointe Drive in Las Vegas. Patrol 

officers and emergency medical personnel were dispatched to the scene under LVMPD event 

170221-4563. Patrol officers and emergency medical personnel arrived and discovered the 

body of an adult black male, later identified as Kwame Banks ID #2690931, deceased from an 

apparent gunshot wound. Patrol officers contacted witnesses, secured the crime scene with 

yellow crime scene tape and awaited the arrival of homicide personnel.  

     Homicide personnel responded to the crime scene and assume investigatory 

responsibility. Detective Cook and Detective Dosch examined the crime scene for evidence 

and noted the body was located in a parking space under a carport in front of building  

Evidence at the crime scene consisted of apparent blood, foot impressions in apparent blood, 

a .40 caliber cartridge case, a black latex glove and a black cloth glove. Banks’ pants pockets 

were pulled out, which suggested the decedent was also the victim of a robbery.  

Banks’ body was lying almost face-down on the ground. There was an apparent shoe 

impression in the victim’s blood. The shoe impressions continued south from the body and 

appeared to end at carport spot  This suggested the suspect stepped in the victim’s blood 
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and ran due to the stride distance between shoe impressions. This suggested the suspect ran 

to a vehicle that may have been parked in the now-vacant carport spot. 

     There were three cell phones located in the crime scene. A black LG Samsung cell 

phone with a cracked screen and apparent blood was located under Banks’ body. A black 

Samsung cell phone in a black case was found approximately 10 to 15 feet away from the 

Banks’ body in a landscaped area, which appeared to have been disturbed and suggested a 

fight took place. The third cell phone, a black cell phone with a cracked screen and apparent 

blood was found approximately 100’ north of Banks’ body in the parking lot near the main 

entrance. The phone was in three pieces (phone, battery and battery cover). Just west of the 

dismantled or broken cell phone was another latex glove with apparent blood and a $10.00 bill. 

     Detective D. Cook took possession of the cell phones and turned them over to the 

custody of the LVMPD Computer Forensics Lab (CFL). Detective M. Dosch obtained a search 

warrant for the cell phones, which was signed by District Court Judge Douglas Smith. The 

search warrant authorized a forensic examination of the cell phones for digital evidence and to 

determine ownership.  

     During the investigation homicide detectives contacted and interviewed several 

witnesses. On February 22, 2017, at approximately 0150 hours, Detective Dosch conducted 

an audio-recorded interview with Dereka Nelson, who stated round 2240 hours Nelson heard 

what sounded like a male yelling for help, which was followed by a gunshot. Nelson went to 

her bedroom, called 9-1-1 and looked outside her bedroom window. Underneath the carport 

and next to her white Toyota Solara were two men involved in a physical altercation. The fight 

moved onto the top of her hood and the victim was under the suspect. Nelson heard a second 

gunshot, but did not see a weapon. The suspect was wearing a dark colored cap, a dark 

colored hooded sweatshirt, dark colored pants, and “shiny” gloves. Nelson retreated to her 

closet for cover and spoke to the dispatcher. About one minute later Nelson returned to the 

window as saw the victim lying motionless on the ground next to her car.  

A male then approached the victim’s body from the east and began searching the victim’s 

pants pockets. Nelson believed the person going through the victim’s pockets was most likely 

the same suspect the victim had fought with. The suspect walked away and within approximately 

10 seconds Nelson saw a navy blue of black four-door sedan southbound through the parking 

lot toward the south entrance. The vehicle had tinted windows and appeared to be an older 

model. Nelson did not see the suspect’s face and cannot make an identification. Nelson said the 
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vehicles parked to the south of her car and to the north of the victim’s body belonged to other 

tenants in the complex.  

On February 22nd, 2017 at approximately 0214 hours, Detective Merrick obtained a 

recorded statement from Jakhai Smith at 5850 Sky Pointe Drive , Jakhai lives in 

a second floor apartment and his bedroom window looks out to the parking lot where the victim 

was lying. Smith was in his bedroom and heard people arguing outside his window, so he got 

up and peered out through the blinds. Smith saw two males engaged in a fight. Smith 

described the victim as a black male adult wearing gray sweat pants and red “air force “shoes. 

Smith described the suspect as a black male adult wearing all black clothing and had a chrome 

semi-auto handgun in his right hand. The suspect and the victim were fighting over the gun 

when the suspect shot the victim one time in the stomach. The suspect told the victim not to 

move prior to shooting him. The suspect then went through the victim’s front pant pockets and 

took some money. The suspect then walked out of sight and proceeded south bound through 

the parking lot. Also present during the recorded statement was Smith’s mother, Lonnetta 

Smith, DOB: . 

On February 22, 2017, at approximately 0141 hours, Detective Merrick obtained a 

recorded statement from Branden Kohler who stated he was inside his apartment which is 

located near the tennis courts. Kohler’s wife, Kelly Kohler, yelled at him to come back outside. 

Once on the patio, Kohler heard two men arguing in the direction where the victim was located. 

One of the men was yelling “no, no, no”, then Kohler heard one gunshot. Kohler then went 

back into his apartment and retrieved his firearm, then went back outside to his patio. Kohler 

heard the two men arguing again, then heard a second gunshot. Kohler then saw a male stand 

up and start to walk north bound towards the leasing office. The male was wearing a dark 

hoody with white lettering. Kohler lost sight of the male and then saw a vehicle back out of a 

covered parking spot which is south of the victim’s location. The vehicle then exited south 

through the parking lot. Kohler believed the vehicle was a dark colored Nissan Maxima or 

Altima. 

On February 22nd, 2017, at approximately 0157 hours, Detective Merrick obtained a 

recorded statement from Kelly Kohler who was sitting on her patio when she heard screaming 

and a male voice saying “help, help, help”. Kohler told her husband to come outside and then 

she heard a female screaming. Kohler then heard a gunshot and Kohler went inside her 
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apartment. Kohler called 911 and while she was talking to the operator she heard a second 

gunshot. 

On February 22nd Detective Cook and Detective Dosch attended Banks’ autopsy at the 

Clark County Coroner’s Office. A search of the clothes worn by Banks at the time of his death 

revealed $1,880 dollars in his jacket pocket. Dr. Olson determined Banks’ cause of death as a 

gunshot wound to the chest and Banks’ death was ruled a homicide.     

     On February 23rd Detective Cook and Detective Dosch located Banks’ Nissan Altima 

parked on the west end of a business complex located at 7495 Azure Drive, which was less 

than a mile from the crime scene. The vehicle’s license plates were missing and the interior of 

the vehicle had been set on fire in an attempt to destroy evidence. Detective Dosch contacted 

businesses across the street, which had video surveillance of the adjacent business complex 

where Banks’ vehicle had been dumped. The video surveillance showed Banks’ vehicle pulling 

into the business complex on February 21st, at approximately 2332 hours, which was 

approximately 45 minutes after the murder was reported to law enforcement. At approximately 

2356 hours a newer model, mid-size white sport utility vehicle (SUV) arrived and parked next 

to Nissan Altima. Six minutes later, at approximately 0002 hours, a marked LVMPD vehicle 

pulled into the same parking lot just as the white SUV exited the business complex. The 

marked LVMPD unit pulled up behind the Nissan Altima and appeared to shine a spotlight on 

the vehicle. 

Detective Dosch received information from LVMPD that the officer who arrived in the 

business complex just as the white SUV was leaving was Officer English. Officer English ran 

Banks’ California license plate at approximately 0003 hours. The existence of Banks’ stolen 

vehicle was not known to detectives at that time and was not put into NCIC until later that day. 

Detective Dosch contacted Officer English and asked him about the incident. Officer English 

said he was westbound on Azure Drive when he looked into the parking lot and saw a black 

male standing next to a black Nissan Altima. Officer English described the black male as 

having a large frame, 230+ pounds, over 6’0” and wearing all dark clothing. It appeared 

suspicious to Officer English who then pulled into the parking lot. At the same time a newer 

model white SUV drove next to him, which was driven by an apparent black female. Officer 

English did not see the black male in the white SUV and could not get the SUV’s license plate 

before it drove away on Azure Drive. Officer English pulled in behind Banks’ vehicle and found 

it was unoccupied and the black male was gone. 
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  The video surveillance also showed Banks’ Nissan Altima still parked in the parking lot 

on the early morning hours of February 23rd, at approximately 0243 hours, the vehicle 

appeared to be set on fire. A vehicle could not be seen entering the business complex before 

the fire. However, a white SUV, similar to the one depicted on video surveillance on February 

21st, was observed driving in both directions on Azure Drive. The vehicle appeared to be set on 

fire three separate times. Each time the vehicle was set on fire the white SUV was seen driving 

by. 

     On February 24th the forensic examination of the cell phones were completed for two of 

the three cell phones. The third cell phone, which was found in the scuffled rocks 

approximately five to six feet away from Banks’ body, was locked. Detectives were able to 

obtain the cell phone’s integrated circuit card identifier (ICCID) from the subscriber identity 

module (SIM card). The ICCID was the serial number for the SIM card. The ICCID was sent to 

Sprint who identified the subscriber as Larry Brown, date of birth   , and 

social security number . Brown was a black male and his address was in Atlanta, 

Georgia. Brown’s phone number was identified as . 

     A records check on Brown showed he had served prison time in Georgia for bank 

robbery and narcotics-related offenses. It also showed Brown attempted to get a Nevada 

identification card on June 24th, 2016 through Nevada DMV, which was denied for incomplete 

documents. The address listed by Brown was , in Las 

Vegas. Brown also listed his cell phone number of  Brown’s possible girlfriend 

was then identified as Angelisa Ryder ID #8376789. Ryder lives at the same address,  

, and had been there since 2014. Ryder listed a 2015 Jeep SUV 

bearing Nevada registration  registered at the same address.    

     The other two cell phones had phone numbers of  and . 

From the contact list of cell phone , Detectives located a name “Poe ATL”. The 

corresponding cell phone number was . Detective Cook obtained the phone 

records from T-Mobile, which identified the subscriber of 7  as Anthony Carter with 

an address of  in Las Vegas. A SCOPE records check on Carter 

revealed he was a black male born in Atlanta, Georgia and his listed moniker was “Poke.” 

The decedent Kwame Banks’ cell phone showed a lot of activity between his phone 

number and Anthony Carter’s phone number . Detective Cook 

obtained a pen register for  and a court order for . Both legal 
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documents were signed by District Court Judge Jerry Wiese. The pen register was sent to T-

Mobile for service and the court order was sent to Sprint for service. 

  Detective Cook and Detective Dosch reviewed Carter’s cell phone records and at the 

time of the murder his calls hit off a cell tower located less than 1/2 a mile northwest of the 

crime scene. A further review of the call records revealed significant text message activity 

between Carter’s cell phone and Brown’s cell phone between 2207 hours and 2222 hours, 

which was right before the murder. Then at 2240 hours there was another text message sent 

from Carter’s phone to Brown’s phone. After that there was no more contact between the two 

cell phones and Carter turned off his phone by 1230 hours on February 22nd. Carter’s phone at 

the time of the incident was an HTC Desire 530 cell phone.  

     Detective Cook and Detective Dosch reviewed Brown’s phone records. The last voice 

call Brown made was at 2017 hours. The call hit off a cell phone tower located less than ¼ of a 

mile south of the crime scene. That was then followed by exclusive text message activity 

between Brown’s cell phone and Carter’s cell phone, which was between 2206 hours and 2240 

hours. Then on February 22nd between 0427 hours and 0523 hours Brown’s cell phone 

received several text messages from phone number , which belonged to 

Angelisa Ryder. A LVMPD records check revealed Brown never made a report for a lost or 

stolen cell phone.  

On February 25th Detective Dosch conducted an on-line records check of the VIN 

number of Ryder’s vehicle. The records check revealed the vehicle was listed for sale by 

Enterprise Car Rental in 2016. The on-line flyer included several images of the vehicle, which 

was a white 2015 Jeep Compass. The vehicle bared a strong resemblance to the white SUV 

depicted in the video surveillance recovered from across the street of the business complex 

where Banks’ vehicle was dumped and burned.     

  On March 18th Detective Dosch drafted a search warrant for the residences connected 

to Anthony Carter and Larry Brown. The search warrant was signed by the honorable Judge 

Jerry Wiese. On March 20th the LVMPD SWAT unit conducted service of the search warrant. 

Anthony Carter and Tiffany Carter were taken into custody at  after 

leaving the residence at . Anthony and Tiffany Carter were transported 

to LVMPD Headquarters for interview.  

At approximately 1030 hours Detective Cook and Detective Dosch conducted an 

interview in the family interview room with Tiffany Carter. The door was unlocked and Tiffany 
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was told she is able to leave at any time. Tiffany said in summary, she works as a patient 

coordinator at Mountain View Hospital. She was at home with her parents and children all night 

on February 21st. Her ex-husband, Anthony Carter, also lives at the residence and shares her 

bed. On the night of February 21st Anthony left the house and did not return all night. She woke 

up in the morning of February 22nd, and Anthony was still gone. She saw on the morning news 

that a shooting had taken place at the apartment complex located on Sky Pointe Drive. She 

knew that Anthony had a friend by the moniker of “Biggs,” who she identified from a 

photograph as Carnell Cave. She knew Biggs lived at the apartments on Sky Pointe Drive. She 

said Anthony had recently taken her to Cave’s apartment located at 5850 Sky Pointe Drive.  

On the morning of February 22nd she went to work at Mountain View Hospital and 

returned home at approximately 1730 hours, Anthony had returned home and told her how 

there was a shooting near Biggs’ (Carnell Cave) apartment and Kwame Banks was killed. She 

claimed she didn’t ask any further question but she admitted Banks was an acquaintance of 

Anthony’s. She admitted she has known Anthony to go out all night to sell drugs however she 

keeps that part of his life at a distance. She has known for several years that Anthony sells 

narcotics and she has rented vehicles for Anthony to make narcotic runs to northern California 

to purchase marijuana. She claimed on occasions to have gone to northern California, while 

Anthony was picking up quantities of marijuana, but claimed she does not have any part in the 

sales.  

She recall Anthony having another friend that had recently been to her house. Tiffany 

said the friend drove a white SUV. She was shown a photographs of Larry Brown and the 

white Jeep Compass owned by Angelisa Ryder. She replied, “Yes,” this is the friend that she 

has seen over at the house and he drove a white SUV. She gave two cell phone number for 

Anthony, she said Anthony changes phone frequently because of the drug sales. She gave a 

phone number of  as the phone number he previously used prior to the shooting. 

Tiffany said Anthony normally keeps his marijuana in the garage in a blue suite case.  

Detective Cook and Detective Dosch conducted an audio and video interview with 

Anthony Carter. Anthony was read his Miranda rights at 1139 hours, which he stated he 

understood his rights and agreed to speak to Detectives. Anthony Carter said in summary: He 

lives with his wife, Tiffany Carter, and his three children at . He has 

lived in Las Vegas for approximately 17 years. Anthony is not employed and sells small 

amounts of marijuana. He recently purchased a small amount of marijuana from a person in 
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Redding California. He recently drove to Redding and brought back two large plastic baggies 

of marijuana. Detectives explained a search warrant was issued for his residence at  

 and Detectives located a large amount of marijuana and a Firearm described as a 

(Springfield 9mm handgun serial number MG975091 with (3) three magazines). Anthony said 

that he had just purchased the firearm and said he only sells small bags of marijuana.  

Anthony said on February 21st, he was at his friend’s apartment who he named as 

Carnell Cave, who lives at 5850 Sky Pointe Drive . He received a ride to the 

apartment from a friend he referred to as Dakota. Anthony stayed at Cave’s apartment waiting 

for a male known to him as “B” (Kwame Banks) who was going to deliver (3) three quarter 

pounds of marijuana. Anthony said Banks had texted him earlier in the day but later text that 

he didn’t have any marijuana and he would have to wait until the next day. Anthony then 

changed his statement to say Banks arrived outside Cave’s apartment in a dark, 4 door, 

Nissan Altima. Banks had parked his vehicle under the covered parking facing west towards 

Cave’s apartment building. Banks’ then brought (3) three quarter pound plastic baggies of 

marijuana into Cave’s apartment and delivered it to Anthony. Anthony said the (3) three 

baggies were intended for Larry Brown, Dakota and himself. Banks’ delivered the marijuana 

and left.   

Anthony said a few minutes later he heard (4) four to (5) five gunshots and looked 

outside. Anthony saw Police officers at the bottom of the stairs and he saw Banks’ vehicle still 

parked under the covered parking.  Anthony stayed inside Cave’s apartment all night playing 

video games until the next morning. Anthony changed his story and said Banks’ did not 

actually come inside Cave’s apartment, he met him at the basketball court. Banks’ had backed 

his vehicle into the parking stall next to the basketball court and his vehicle was facing west. 

Anthony walked up to Banks’ driver’s window and purchased (3) three quarter pounds of 

marijuana from Banks. Anthony watched as Banks drove out of the complex. Anthony said he 

returned to Caves’ apartment where he and Cave was playing video games. Anthony then 

heard (4) four to (5) five gunshots and looked out the door to see police and Banks’ vehicle 

parked under the cover parking just below Caves stairway entrance. Anthony could not explain 

how he saw Banks drive away, then saw his vehicle parked in front of Cave’s apartment after 

hearing the gunshots and saw police outside.   

Anthony statement changed several times and had many inconsistencies. Anthony gave 

two different cell numbers he used . Anthony said the day 
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after Banks’ was killed he discarded his HTC Desire 530 cell phone with a cellular number 

, because he knew Detectives would come and investigate Banks murder and 

learn about the drug sales between him and Banks. Anthony was asked about sending and 

receiving text and phone messages to Larry Brown at phone  Anthony said he 

has known Larry Brown for many years and they are both from Decatur, Georgia. Anthony 

recently heard that Brown was in town and only recently began hanging out with Brown.  

Anthony was shown a photograph of Larry Brown DOB . Anthony identified 

Brown and said he recently came by his house at . Anthony identified 

the white Jeep Compass, which Brown is known to drive. Anthony admitted to being in Brown’s 

vehicle recently. Anthony denied having any knowledge of being present when Banks’ was 

murder or being outside when the shooting took place. Anthony said he was in Cave’s 

apartment all night and never heard Detectives knocking on the door. Anthony left Cave’s 

apartment early the next morning on February 22nd and walked to the nearby Sinclair gas 

station and got coffee, then walked home. Anthony could not explain how he knew Kwame 

Banks was the victim of the shooting prior to the coroner releasing the information to the 

media.  

On March 20th, at approximately 0917 hours, Detective Jaeger conducted a taped 

interview with Angelisa Ryder in front of her apartment. Ryder said in summary, Larry Brown 

and Angelisa Ryder lived in Atlanta, Georgia before moving to Las Vegas. Ryder has known 

Brown for the last four years, and lived with him for the last 18 months. Ryder and Brown share 

the master bedroom, and Brown has a “man cave” in the spare bedroom. Brown works as a 

mobile car detailer and drove a white Chevrolet Express van. The van was recently towed due 

to mechanical issues and was being repaired. Brown normally drives Ryder to work at 

Summerlin Hospital in her 2015 Jeep Compass, with NV License , and picks her up 

after work so Brown can use her vehicle while she is at work. Ryder works nights at the 

hospital as a monitor technician from 1900 hours to 0700 hours in the Telemetry Room.   

On February 22nd, at approximately 0500 hours, Ryder was working at the hospital and 

received a message that Brown was at the hospital and wanted to see her. Ryder left the 

Telemetry Room and met Brown. Ryder described Brown as visibly shaken, walking with a 

limp, he had a swollen knee and scratches on both arms, and complained of a headache. 

Brown claimed he was with his friend “Poke” (Anthony Carter), when two unknown men tried to 

rob and kill him. One of the men pointed a gun at Brown, so Brown tossed his phone in the 
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rocks as a distraction and fought with the man. Ryder told Brown to call police and Brown 

replied, “Don’t ask too many questions.” Ryder gave Brown some aspirin for his headache and 

returned to work. A few days later Brown went to the Sprint store located on Lake Mead 

Boulevard and obtained a replacement cell phone. Ryder said Brown recently left to Georgia 

on Allegiant Airlines.  

Due to the above facts and circumstances Larry Brown did willfully and unlawfully use 

force and violence against the person of Kwame Banks by using a .40 Caliber semi-auto 

handgun to shoot Banks in the chest causing his death, constituting Murder with the Use of a 

Deadly Weapon NRS 200.010 

Larry Brown did willfully and unlawfully take personal property from the person of 

Kwame Banks by going through Banks pockets, while Banks was shot and lying face down on 

the pavement. Brown then took Banks’ Nissan Altima and fled the crime scene which 

constitutes the crime of Robbery with Use of a Deadly Weapon in violation of NRS 200.380     

Wherefore, Declarant prays that a Warrant of Arrest be issued for suspect Larry 

Decorleon Brown on the charge(s) of Murder E/DW, Robbery E/DW. 

 
I declare under penalty of perjury under the law of the State of Nevada that the foregoing 
is true and correct. 
 

Executed on this 2nd day of May, 2017. 

 

DECLARANT

: 

   

    

WITNESS:  DATE:  
 

C-17-326247-1 00081

000399



 

Page 1 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

RTRAN 

 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 
THE STATE OF NEVADA, 
                             
                         Plaintiff, 
 
vs. 
 
LARRY DECORLEON BROWN,  
ANTHONY CARTER,  
                             
                        Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE NO:  C-17-326247-1 
  CASE NO:  C-17-326247-2 
   
 
  DEPT.  XXI 
 
   
 
 

BEFORE THE HONORABLE VALERIE ADAIR, DISTRICT COURT JUDGE 

TUESDAY, MAY 22, 2018 

RECORDER’S TRANSCRIPT OF HEARING RE: 

STATE’S MOTION TO COMPEL DEFENDANT BROWN’S CELLULAR 

PHONE PASSCODE, OR ALTERNATIVELY, TO COMPEL 

FINGERPRINT (BROWN); STATUS CHECK:  TRIAL READINESS 

(BOTH) 

APPEARANCES:   

  For the State:         JOHN L. GIORDANI, III, ESQ. 

           Chief Deputy District Attorney  

  For Defendant Brown:       CLARK W. PATRICK, ESQ.  

           Chief Deputy Special Public Defender 

   For Defendant Carter:       CONNER M. SLIFE, ESQ.  

           Deputy Public Defender 

RECORDED BY:  SUSAN SCHOFIELD, COURT RECORDER 

Case Number: C-17-326247-1

Electronically Filed
11/20/2020 2:32 PM
Steven D. Grierson
CLERK OF THE COURT

000400



 

Page 2 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Las Vegas, Nevada; Tuesday, May 22, 2018 

* * * * * * 

[Proceeding commenced at 9:49 a.m.] 

  THE COURT:  State versus Larry Brown.  And no one is 

here representing Mr. Brown.  And then Anthony Carter and we’ve 

got         Mr. Slife is here representing Mr. Carter.  And this motion    

-- the motion that’s on today concerns Mr. Brown. 

  MR. GIORDANI:  Correct. 

  THE COURT:  And you had asked to continue that because 

you’re in another department. 

  MR. GIORDANI:  Correct, Your Honor. 

  THE COURT:   You have trial, correct? 

  MR. GIORDANI:  Yes. 

  THE COURT:  And have you had any contact with               

Mr. Brown’s counsel? 

  MR. GIORDANI:  Ms. Trujillo never responded to my email 

yesterday.  Mr. Slife did, but Ms. Trujillo has not, and I haven’t 

talked to her since. 

  THE COURT:  All right.  And we are, what, 21 minutes into 

the calendar and she hasn’t checked in yet, so we can go ahead and 

pass that and then in terms of the status check, trial readiness, as to 

Carter, any information? 

  MR. SLIFE:  So, Judge, I can’t announce ready until this -- 

until this phone issue is resolved. 

  THE COURT:  Okay. 

  MR. SLIFE:  But I can say that I -- as soon as this issue is 
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resolved, I’ll be ready a whole lot sooner than July. 

  THE COURT:  Okay. 

  MR. SLIFE:  Which I think Ms. Trujillo indicated would be 

her earliest date. 

  THE COURT:  All right.  Well, let’s come back with   

Mr. Carter as well as Mr. Brown and we’ll move it. 

  When will be done in front of Judge Smith or do you 

care? 

  MR. GIORDANI:  I think if we just set it next week.  Do you 

have a Thursday calendar next week? 

  THE COURT:  Yes. 

  MR. GIORDANI:  If we could do that, I’m sure I’ll be done 

by then. 

  THE COURT:  I don’t know if it’s full, but if not -- 

  THE CLERK:  May 31st, 9:30. 

  MR. GIORDANI:  Thank you. 

  THE COURT:  All right.  Thank you. 

  MR. SLIFE:  Thank you. 

[Matter trailed] 

[Matter recalled at 10:03 a.m.] 

  THE COURT:  I think on this one -- we’ll call State versus 

Larry Brown.  And Mr. Giordani is in trial next door, so we called 

this earlier.  He asked that we continue it for argument on the 

motion because he wanted to be next door.  And he said he’d sent 

an email to Ms. Trujillo, but he didn’t hear back from her. 
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  MR. PATRICK:  And that’s because she’s out sick today, 

Your Honor, which is why I’m here. 

  THE COURT:  Oh, she wouldn’t have been ready. 

  MR. PATRICK:  So she was going to ask for a short 

continuance also. 

  THE COURT:  Okay. 

  MR. PATRICK:  So whatever -- either Thursday or next 

week, whatever’s convenient for Mr. Giordani is fine with her. 

  THE COURT:  All right.  We already gave a date, and the 

Clerk will tell you the date. 

  MR. PATRICK:  Okay. 

  THE CLERK:  It’s May 31st at 9:30. 

  THE COURT:  All right.  Thank you. 

  MR. PATRICK:  Thank you, Your Honor. 

[Proceeding concluded at 10:04 a.m.] 

* * * * * * 

 

 

 

 

ATTEST:    I do hereby certify that I have truly and correctly 

transcribed the audio/video proceedings in the above-entitled case 

to the best of my ability. 

      

  

      _____________________________ 

      Robin Page 

      Court Recorder/Transcriber 
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Las Vegas, Nevada; Thursday, May 31, 2018 

* * * * * * 

[Proceeding commenced at 11:15 a.m.] 

  THE COURT:  State versus Larry Brown, who is present in 

custody, and Anthony Carter, who is also present in custody. 

This is on for, several things, the State’s motion to compel the 

cellular phone passcode and fingerprint, trial readiness.  I also had 

prepared a minute order, but it wasn’t posted so I can announce my 

decision on the motion to suppress, which you -- I don’t think it was 

posted; correct? 

MR. SLIFE:  I didn’t see it, Your Honor. 

THE COURT:  All right.  I’m going to start with that.  I was 

trying to pull up my notes -- 

[Colloquy between attorneys] 

MR. SLIFE:  Sorry, Judge. 

THE COURT:  What’s wrong? 

MR. SLIFE:  Oh, I -- 

MS. TRUJILLO:  Nothing, sorry, I was just asking a question. 

THE COURT:  All right.  On the motion to suppress, I listened 

to the critical part several times and I actually had staff listen to it 

because it was -- the first parties -- and I’m trying to get my notes, I may 

misquote this slightly -- Mr. Carter says, you can take me down.  And it 

sounded like or get me an attorney and then he says it again, you can, 

something like, you can take me down or get me an attorney in the 

second part.  The first one was either and/or, I listened to it like five or 
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six times, it sounded like and/or.  And then the detective attempts to 

clear it up later with the -- do you want an attorney? 

So I find that those statements are ambiguous at best.  It 

wasn’t a clear invocation of his right to counsel.  The detective attempted 

to clarify it and the right to counsel was not requested.  So for those 

reasons the motion is denied.   

And I did note in the minute order, that you didn’t get,          

Mr. Carter previously had said, you can take me down, something.  And 

then he said a few minutes, like right after, you can take me down and 

get me a lawyer and then you can take me down or get me a lawyer.  So 

I think if you look at the context of all of that it wasn’t clearly invoking his 

right to counsel.  So I think it was ambiguous.   

So the State is directed to prepare a detailed order on that; 

okay. 

MR. GIORDANI:  Understood. 

THE COURT:  Now, moving on, are we ready to proceed on 

the motion to compel the phone passcode and the fingerprint? 

MS. TRUJILLO:  On behalf of Mr. Brown, yes.   

And, Judge, before we begin though I would like to address 

one issue. 

THE COURT:  Okay. 

MS. TRUJILLO:  It’s come to my attention that maybe my 

colleague did not inform this Court that the reason I didn’t appear in 

court last time on behalf of Mr. Brown is because I was seriously ill.   

THE COURT:  Oh. 
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MS. TRUJILLO:  I was at home and he should have informed 

the Court that.  I would never not show up for a client.  I think this Court 

is well aware that I show up pretty much 30 -- 

THE COURT:  And you’re always on time. 

MS. TRUJILLO:  -- 30 minutes early -- 

THE COURT:  Yes, you are. 

MS. TRUJILLO:  -- to court.  So I just meant no disrespect and 

I apologize that my colleague did not inform the Court that I was sick. 

THE COURT:  And to be honest, I can’t remember what was 

said regarding that, but I do agree with you that you are always on time 

in here so. 

MS. TRUJILLO:  Thank you, Judge. 

THE COURT:  And I just really don’t remember what was said. 

MS. TRUJILLO:  Okay. 

THE COURT:  Okay.  So on the issue of the phone passcode 

and the fingerprint, I have a question, other than the issue as to whether 

or not the passcode itself is testimonial, so say I order, hey, you know, 

Mr. Brown has to turn over the passcode and he says, [nonverbal sound] 

I’m not going to do it, what do we do -- what do you do then? 

MR. GIORDANI:  Well, that is a great question, but it’s -- 

THE COURT:  I mean, you can’t beat it out of him -- 

MR. GIORDANI:  No. 

THE COURT:  -- clearly, so what are you going to do? 

MR. GIORDANI:  I think -- 

THE COURT:  I mean if he just chooses not to say anything? 
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MR. GIORDANI:  I think that is something that we should 

address once we get there, if we get there. 

THE COURT:  I mean, and what do we sanction him -- 

MR. GIORDANI:  There are --  

THE COURT:  -- we stick him in jail, I mean -- 

MR. GIORDANI:  Right.   

THE COURT:  -- right? 

MR. GIORDANI:  You hold him in contempt every 25 days for 

10 years.  I mean, I don’t know the answer to that question.  But, you 

know, what I do know is that the legal authority supports the granting of 

the motion.  I think we can address how it’s procedurally done. 

THE COURT:  Because that -- I mean, the fingerprint is the 

fingerprint, you can force a fingerprint. 

MR. GIORDANI:  Right. 

THE COURT:  You know, you can grab his hand and 

obviously take the -- take the print.  But this other idea of actually making 

him either write something down or verbally articulate something, how 

do you -- how do you get there even if -- that -- that was my question. 

MR. GIORDANI:  Yeah. 

THE COURT:  But this is your motion, so anything you want to 

add to what’s provided to the Court? 

MR. GIORDANI:  I’ll be relatively brief.  I just want to kind of 

address the big picture here, so obviously we have a murder that 

occurred, and we have a cell phone that’s found underneath the victim -- 

THE COURT:  Right. 
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MR. GIORDANI:  -- that comes back to Mr. Brown.  So we 

have phone records that we were able to obtain, we have a lawful 

search warrant that was executed -- I don’t know if this Court signed it 

but one of the Courts signed it -- on the cell phone. 

THE COURT:  I don’t think I did but. 

MR. GIORDANI:  We were unable to get into that cell phone.  I 

can say with near certainty that we know evidence of this homicide 

exists on this phone.  And we know that because we were able to get 

the cell phone records of Mr. Carter, Mr. Brown, and the victim.  We 

know that Mr. Brown and Mr. Carter are communicating repeatedly 

leading up to -- 

THE COURT:  Right. 

MR. GIORDANI:  -- I mean, within like 20 minutes of the 

murder and we know that in the interim Mr. Brown -- I’m sorry,             

Mr. Carter’s contacting the victim.  We were unable to get content from 

Mr. Carter’s phone because he ditched it.  So the only way we’re going 

to know the, you know, information in that conversation is through 

Brown’s phone.  We know the evidence exists.  The question is whether 

or not he can hide it, or this Court can order him to turn it over.  I mean, 

he knows the evidence exists on that phone, we all know the evidence 

exists on that phone, because it’s corroborated by the phone records. 

So, you know, big picture here, yes, the information on the 

phone is going to help the State most likely, but it could -- 

THE COURT:  Well -- 

MR. GIORDANI:  -- also exonerate Mr. Carter.  I mean, we’ve 
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got actual -- 

THE COURT:  -- well, the question is though, do we, I mean, 

I’m comfortable on the fingerprint because clearly that’s nontestimonial.   

MR. GIORDANI:  Okay. 

THE COURT:  But where I have less comfort is to make 

somebody tell you something in their head, which is either by writing it 

down or, you know, putting their fingers up, or in some way conveying 

information to you, which is getting to be more testimonial.  And, like I 

said, then there’s the issue of forcing or compelling somebody to do it.  

And because now it takes an affirmative act on their part, as opposed to 

a fingerprint or a DNA swab -- 

MR. GIORDANI:  Right. 

THE COURT:  -- or something like that, which doesn’t.  But 

now you have to get somebody to take information in their head and 

somehow convey it to you.  Like I said, he can hold up fingers, he can 

write it down, he can talk, whatever, but that’s where I’m getting a little -- 

having more -- a little more discomfort.   

And, clearly, even if you were allowed to do that, you could 

never disclose that he gave you the passcode. 

MR. GIORDANI:  Right. 

THE COURT:  Because now it’s testimonial, now it’s like he’s 

admitting he knows the passcode and it’s his phone.  So, clearly, that 

would be completely -- do you see what I’m saying?  I’m just really -- 

MR. GIORDANI:  I completely understand, yes. 

THE COURT:  -- I don’t know because now it’s something in 
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your head, information and knowledge that you have that the State is 

trying to make somebody tell you.  Like I said, the fingerprint is different, 

that -- that I don’t see as testimonial.  But the other -- 

MR. GIORDANI:  Right.  I understand the Court’s concern.  

And, again, I would -- I would just ask the Court to wait to address how 

it’s done until you make the decision -- 

THE COURT:  Right. 

MR. GIORDANI:  -- on whether it’s -- 

THE COURT:  But I think they’re kind of part and parcel 

together, because, number one, like I said, it’s like a DNA swab or 

something like that, you can open, you know, you can take somebody’s 

hand and get a fingerprint.  But how do you make someone tell you 

what’s in their head?  And that for me is where we’re going. 

I mean, now you’re saying, this person, you have to tell me 

what’s in your memory, you have to convey by some means, whether it’s 

tapping his foot, or you know what I’m saying?  I mean, he has to convey 

information from his brain and that is a little more disturbing to me. 

MR GIORDANI:  I do understand. 

Now, what I’ll say is the State’s position is it’s not testimonial. 

THE COURT:  Right. 

MR. GIORDANI:  It’s not a statement made in preparation or 

with the intent that it be used at a criminal proceeding.  What it is is a 

statement -- 

THE COURT:  No, I get it, it wouldn’t be used, and you would 

never disclose -- 
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MR. GIORDANI:  Of course. 

THE COURT:  -- that you’d gotten the passcode from him 

because that would show knowledge on his part, which then is 

testimonial -- 

MR. GIORDANI:  Right. 

THE COURT:  -- and you wouldn’t be allowed to do. 

MR. GIORDANI:  And even if it were testimonial, I don’t 

believe it is testimonial because it’s not the actual statement itself that 

would ever be used in the trial.  It would not be testimonial -- I don’t 

believe it is testimonial, but even if it were, the foregone conclusion is 

exception applies.  And that only has three requirements that, one, the 

evidence exists, or the State can show that the evidence exists, that the 

defendant has control or possession of that evidence, and authenticity.   

Here it’s kind of a weird self-authenticating type of thing where 

if he was to give the passcode, it works on the phone, then it’s           

self-authenticating.  So I don’t think that prong really applies in this 

particular case.   

I already addressed the fact that we know the evidence exists 

on the phone and we know it’s in his control or possession -- 

THE COURT:  Right. 

MR. GIORDANI:  -- because he has it password protected. 

THE COURT:  The problem is though, I mean, it still is asking 

for additional information that’s coming from the defendant himself as 

opposed to a pre-existing document.  Because the information is code. 

MR. GIORDANI:  Right. 
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THE COURT:  And that’s making somebody convey additional 

information to you to be used against him, not in a testimonial way but to 

obtain additional information against him.  And so that’s my discomfort is 

you’re making him take something from his mind, his memory, and 

disclose that.  And it’s not a pre-existing -- you know, it’s not finding 

something -- I don’t know.  That’s -- that’s my -- that’s my big concern 

and the difference essentially between the fingerprint, you know, which 

is there and -- and the something that’s -- that is literally controlled by his 

memory. 

MR. GIORDANI:  Right.  I -- I -- 

THE COURT:  And, of course, the obvious thing is he says, I 

don’t remember. 

MR. GIORDANI:  Right. 

THE COURT:  Then what do you do? 

MR. GIORDANI:  I understand, and I have some thoughts as 

to what to do at that point.  I just think, you know, I mean, I respect the 

Court’s decision.  I believe that it’s not testimonial even -- 

THE COURT:  Because we’re not waterboarding, you know 

what I’m saying?   

MR. GIORDANI:  Right. 

THE COURT:  What do you -- what do you do anymore?  

What do you do at that point? 

And I think that that -- and the reason I started with that is I 

think that that really brings up the inherent issue with this type of 

information -- 
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MR. GIORDANI:  Right. 

THE COURT:  -- as opposed to a fingerprint or a DNA swab or 

something like that.  But this really is strictly within the control of the 

defendant’s mind. 

MR. GIORDANI:  I understand.  And when I filed the motion, 

I’m fully aware that he can say, I don’t remember it.  I get it.   

THE COURT:  Right. 

MR. GIORDANI:  I was just asking the Court -- 

THE COURT:  Well, now, I’m curious, what we would do at 

that point?  What would you -- 

MR. GIORDANI:  Well, there are options, I mean, number one, 

hold him in contempt, which obviously when you’re serving -- you’re 

sitting in trial pending murder, you’re going to be in for a couple years 

anyway or hopefully less than a couple of years. 

There’s also the option of -- if the order -- if the Court has 

ordered him and the Court believes and finds on the record that there is 

evidence on this phone, there is the option that if he doesn’t comply with 

the Court’s order, he gets charged with hiding evidence. 

So, I mean, if the Court makes its order, and he doesn’t 

comply with that order, of course we would have to prove that he 

knowingly didn’t comply, that he genuinely didn’t forget it, and I don’t 

think we ever -- probably ever could.  But, I mean, there are steps that 

could be taken.   

If -- I respect the Court’s decision if you’re saying the 

fingerprint’s okay, that’s the direction you’re going, I’ll just submit it on -- 
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THE COURT:  Well, do we know the fingerprint wouldn’t 

work? 

MS. TRUJILLO:  No.  

THE COURT:  So we may be -- 

MS. TRUJILLO:  Sorry to step off, but no. 

THE COURT:  -- I mean, this is kind of interesting, but you 

may just get where you need to be with the fingerprint, which is opposed 

by the defense, but I don’t see the fingerprint as testimonial at all.  But, 

again, I would be very concerned about making somebody disclose 

additional information. 

MR. GIORDANI:  Understood. 

THE COURT:  Which whether it leads to inculpatory or 

exculpatory or no information, that’s the -- in my view, that’s more of the 

defendant’s decision to make, not the State’s decision and the Court’s 

decision.   

Anything else, Mr. Giordani? 

MR. GIORDANI:  No, Your Honor.  Thank you. 

THE COURT:  Ms. Trujillo? 

MS. TRUJILLO:  Yes, Judge.  Okay, I have a couple of points, 

first of all I disagree with the State’s recitation of the facts, the phone in 

question was not found under Mr. Banks’ body.  And actually it’s 

interesting because in the declaration of arrest on page 5, there were 

three phones found, the third cell phone, which was found in the scuffled 

rocks approximately five to six feet away from Banks’ body was locked, 

that’s the one that -- that’s the phone in question. 
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However, on page 2 earlier, nowhere does it say five to six 

feet.  It actually says 10 to 15 feet.  So even in the declaration itself it’s 

unclear where exactly the phone was.  But the one that’s tied to          

Mr. Brown allegedly was not under Mr. Banks’ body.  So I just wanted to 

be clear on that point.   

Secondly, I disagree with the State’s assessment that a 

password -- that the case law is clear that a password is not testimonial.  

I think it’s actually the opposite.  Even the cases that the State cites, 

which I point out in my opposition, password is absolutely testimonial, 

and it can lead to further -- 

[Audio interruption] 

MS. TRUJILLO:  -- and it can lead to further evidence that 

could be incriminating.  I covered it thoroughly, they cited to state Baust 

out of Virginia.  Where even in that case where the -- their district court 

determined that they could use a fingerprint, the next step wasn’t 

followed because the Court said that they couldn’t ask for the video, 

which they were actually seeking to get from the phone by using the 

fingerprint.   

So it doesn’t even really make sense, you’re going to allow 

them to open the -- access the phone with the fingerprint but not access 

the video, which is the whole point of opening the phone.  So they 

dissect the analysis, but the point is clear it’s going to lead to evidence 

that’s incriminating the defendant, in this case Mr. Brown. 

THE COURT:  Yeah, but what if, I mean, to me a fingerprint, 

let’s just say you had a fingerprint on the gun and they want to take his 
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fingerprint to compare it to the gun, the fingerprint on the gun, how is this 

really any different because that would be inculpatory if it’s -- if it turns 

out to be his fingerprint on the gun. 

MS. TRUJILLO:  That’s a good question, Judge, and here’s 

the distinction, and a very important distinction, in all the cases that the 

United States Supreme Court has ruled that you can do physical acts, 

like exemplars, handwriting, fingerprints -- 

THE COURT:  Right. 

MS. TRUJILLO:  -- there is -- they’re for comparative 

purposes.  There is no comparative purpose here.  It’s solely to seek 

information to aid in the prosecution.  That is a huge difference.  And the 

Fifth Amendment protects, citing Doe v United States, 487 U.S. 201, the 

privilege protects against any disclosures that the witness reasonably 

believes could be used in a criminal prosecution or could lead to other 

evidence that might be so used.  That’s the United States Supreme 

Court and that applies to either the fingerprint or the password in this 

case.   

So I think the huge difference is it’s not for comparative 

purposes because the State has nothing to compare it to.  And while the 

State is saying, oh, we know that it exists, they don’t know that any 

content exists, they know there was an exchange but there’s no text 

message information on those records, so they can’t know that it exists.  

There was communication that exist, they don’t know the content, and 

therein lies the problem. 

Judge, I’d also like to point you to footnote 12 of the same 
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case, Doe v United States, the Court says, in Miranda, the Court 

addressed the suspects Fifth Amendment privilege in the face of 

custodial interrogation by the government.  Our test for when a 

communication is testimonial does not authorize law enforcement 

officials to make an unwilling suspect speak in this context.  It’s clear 

that the accused in a criminal case is exempt from giving answers 

altogether. 

I understand they’re talking about that context, in my opinion, 

there’s no difference here.  And, in fact, it’s worse because, one, the 

State is a law enforcement agency seeking to make a suspect, who is 

now charged with crime, so it’s even worse.  And therefore this Court 

shouldn’t order him to provide anything to the State. 

THE COURT:  All right.  Anything else, Mr. Giordani? 

MR. GIORDANI:  Can I briefly just respond to a couple of 

those points? 

THE COURT:  Sure. 

MR. GIORDANI:  So just -- the claim that we don’t know the 

content exists, that’s false, we do know the content exists.  The actual 

cell phone records say a text is sent or a text is received.  It doesn’t just 

say some kind of communication between these two phones, some kind 

of communication.  It says, text sent; text received. 

When we do ultimately get access to his phone, if we do get 

access to this phone, we’ll do a CFL dump on the phone, and whether 

he did a factory reset or not, we will most likely be able to get access to 

those messages.  I don’t know what they say.  I’m not saying that it’s 
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inculpatory evidence.  I’m saying we know they exist, and we know they 

are on that device. 

And, secondly, with just with regard to that Baust case that 

Ms. Trujillo cited, they didn’t compel the defendant to give the actual 

video, that’s true.  We didn’t -- the State didn’t even request it in that 

case.  And I’m not requesting him to give me the content of the 

messages.  I’m not asking him, hey, tell me what your text messages 

say.  I’m asking to get access to a device that contains known evidence 

in a homicide, there’s a big distinction there, access versus actual 

information. 

THE COURT:  All right. 

MS. TRUJILLO:  May I respond briefly, Judge? 

THE COURT:  Sure. 

MS. TRUJILLO:  First of all, I didn’t cite the Baust case, the 

State did. 

THE COURT:  Right. 

MS. TRUJILLO:  I just, in my motion, laid out why it’s 

distinguishable from the facts in the instant case. 

Secondly, content, knowing that a text message exists, yeah, I 

acknowledged that in my argument.  They don’t know the content, they 

don’t know the words, otherwise they wouldn’t be here requesting this, 

and that’s a huge distinction. 

Finally, Judge -- Court’s indulgence. 

And, Judge, with that I’ll submit it. 

THE COURT:  All right.  I’m going to grant the motion as to the 
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fingerprint.  Look, if it wasn’t passcode or fingerprint protected, they’d be 

able to get into it with just a warrant.  Or if they could figure out how to 

do it without the cooperation, they could still get into it and read the 

content and I don’t think the fingerprint is testimonial in nature.  It’s 

granted as to the fingerprint. 

It’s denied without prejudice as to the passcode, because, 

again, I feel very uncomfortable with trying to compel someone to 

convey information that is in their mind.  Setting aside the logistical 

issues, I think that that is getting testimonial in nature.  And so it is 

denied as to that. 

Mr. Giordani, would you prepare the order? 

MR. GIORDANI:  Yes, Your Honor. 

MS. TRUJILLO:  Thank you, Judge. 

THE COURT:  All right.  Thank you. 

MR. GIORDANI:  Briefly, can we address the trial date. 

THE COURT:  Oh, yes.  I don’t know why I sounded that 

normally excited about that, but yes. 

MR. GIORDANI:  I know it’s been brought up a couple of 

times, depending on the -- the decisions you made on these two 

motions, that the date might be moved.  I’d just like to address it now. 

THE COURT:  Okay. 

MR. GIORDANI:  I have no opposition to that.  I just -- 

THE COURT:  Well, why don’t we see what’s on the phone 

because it’s possible that all of those text messages were deleted and 

there is no content.  Or the content is sort of, you know, ambiguous or 
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not inculpatory, not exculpatory, just nothing, you know.  I guess that 

would be more exculpatory, but you know. 

MR. SLIFE:  Well, I guess, this --   

THE COURT:  Like, hey, let’s get a burger or whatever, but, 

you know, has nothing to do one way or the other.  I don’t know. 

Yes. 

MR. SLIFE:  Well, and this is only an issue with regard to    

Mr. Carter, because I think Ms. Trujillo has already vacated the trial date 

with regard to Mr. Brown.  So my position remains the same as last court 

date that I can’t announce ready until I see what’s going to happen on 

this. 

MR. GIORDANI:  That’s new to me, I’m sorry, I didn’t know 

Mr. Brown’s trial was ever vacated. 

THE COURT:  I don’t show that it actually -- well -- 

MS. TRUJILLO:  Well, I informed the Court there was no way I 

could be ready to go to trial in June. 

THE COURT:  Right.  Basically what we did is we kept the trial 

date and then we set a status check regarding trial setting as to Brown. 

MR. GIORDANI:  Oh.  In that case -- 

THE COURT:  So it was discussed.  So -- 

MR. GIORDANI:  -- if Brown’s getting vacated, then I’d ask to 

move Carter. 

THE COURT:  Right.  I don’t -- 

MR. GIORDANI:  I mean, we can’t force a severance. 

THE COURT:  -- I don’t remember exactly what was 
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discussed.  I just can tell you, and it’s not clear from the minutes, I can 

tell you though that it was set for a separate status check.  So obviously 

Ms. Trujillo must have said something, and I apologize that I don’t have 

a better recollection of that. 

So mister -- 

MR. SLIFE:  Ms. Trujillo had agreed to vacate; I had not. 

THE COURT:  Okay.  So, Mr. Slife, at this point -- 

MR. SLIFE:  And we were -- 

THE COURT:  -- you would also like to vacate the trial date; is 

that correct or? 

MR. SLIFE:  Well, no. 

THE COURT:  Okay. 

MR. SLIFE:  But I can’t announce ready until I figure out 

what’s happening with this cell phone.  I can just tell the Court that I’m 

going to be ready a lot earlier than July, which I think Ms. Trujillo has 

indicated is the earliest she’s going to be available to go. 

MS. TRUJILLO:  And we just set a July trial on Tuesday in 

here, Judge. 

MR. GIORDANI:  And my position is whether or not Mr. Carter 

agrees to it, I think it should be continued to the date that is set for 

Brown.  I mean, we can’t just force a severance. 

MR. SLIFE:  Well, Judge, and I think you had left that open to 

me to come back and argue at some point. 

THE COURT:  Right.  I mean, if it’s to be passed a month, 

then I don’t really see any prejudice to Mr. Carter.  If it’s passed a year 
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and Mr. Carter’s sitting in jail an additional year because Ms. Trujillo 

can’t be ready, then I think at that point, okay, now we have some 

prejudice to Mr. Carter who’s sitting in jail another year.  And at that 

point I would say, well, Mr. Slife, if you’re ready, it’s going to have to be 

severed because I don’t want one defendant to have to spend all this 

additional time in jail because another defendant’s lawyer isn’t ready.  

So at that point I might consider it.  That’s more what I meant. 

MR. SLIFE:  Understood. 

THE COURT:  But if it’s only going to be a month, then I don’t 

really see the harm, and considering judicial economy and everything 

else, I don’t see the harm in passing both of them. 

So, Ms. Trujillo, would you be ready -- do you want to just 

keep the calendar call date, which is in basically two weeks, to see 

where we are on the phone? 

MR. GIORDANI:  This is the only thing, I would ask to just 

address it now and I’d ask for an August date, if that works for            

Ms. Trujillo and Mr. Slife, just because there are several -- there’s at 

least two out of state witnesses I know about and my investigator’s 

running around trying to get people served.  So if it’s going to inevitably, 

you know -- 

THE COURT:  Right. 

MR. GIORDANI:  -- move no matter what, I’d just ask that we 

address it now -- 

THE COURT:  Okay. 

MR. GIORDANI:  -- so it doesn’t have to -- 
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THE COURT:  Mr. Slife and Ms. Trujillo, what about August? 

MS. TRUJILLO:  Judge, can we check when we set Michael 

Cooley, I think we set him end of July, so that’s going to be the issue. 

THE COURT:  It would be the last -- let’s see -- it would have 

been the week of the 30th if we set it. 

MS. TRUJILLO:  I don’t have my schedule with me -- 

MR. SLIFE:  I don’t either. 

MS. TRUJILLO:  -- my trial schedule, sorry.  But -- 

THE COURT:  Do you want to come back then -- 

MR. SLIFE:  Sure. 

THE COURT:  -- next week and we’ll set a trial date? 

MR. GIORDANI:  Okay.  Whatever works. 

THE COURT:  Does that work? 

MR. SLIFE:  Maybe we’ll have cell phone information by then 

as well. 

THE COURT:  Doubt it. 

MR. GIORDANI:  So are we vacating it as to now? 

THE COURT:  Any objection to vacating the trial date and 

coming back next week to set another trial date? 

MR. SLIFE:  I just can’t announce ready without the cell phone 

information. 

THE COURT:  Okay. 

MR. SLIFE:  So, I mean, I can’t -- I can’t say I’m ready. 

THE COURT:  All right.  I think then what I’m hearing is we 

can vacate the trial date, we’ll come back next week, everybody will 
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bring their calendar to set another trial. 

MR. SLIFE:  Perfect. 

MR. GIORDANI:  Okay. 

THE COURT:  And then at that point, Mr. Giordani, maybe 

you’ll have some information on where -- 

MR. GIORDANI:  Yes, Your Honor. 

THE COURT:  -- we are on the cell phone. 

MR. GIORDANI:  Understood. 

THE COURT:  Okay. 

THE CLERK:  June 7th at 9:30. 

MS. TRUJILLO:  Thank you. 

  THE COURT:  All right.  Thank you. 

MR. SLIFE:  Thank you. 

[Proceeding concluded at 11:39 a.m.] 

* * * * * * 
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Las Vegas, Nevada; Thursday, June 7, 2018 

* * * * * * 

[Proceeding commenced at 11:09 a.m.] 

  THE COURT:   State versus Larry Brown and Anthony Carter.  

And Mr. Brown is present in custody with Ms. Trujillo.      Mr. Carter is 

present in custody with Mr. Slife.  This is on for a status check, resetting 

of the trial date.  And last time we were here, I directed all the parties to 

bring your schedules and to know when we could set this for.   

  So have you had an opportunity to meet among yourselves? 

  MS. TRUJILLO:  Briefly, Judge.  I think I’m the one that has 

the trial issues.  As this Court is aware, I’m looking at August 2019, and 

specifically August 26th.  I know Mr. Slife isn’t happy with that.  The Court 

I’m sure is not going to be, and I’m not sure what the State’s position is.  

I think everyone wants to be ready a little sooner.  There’s just my -- I’ve 

gone through this -- my schedule with the Court.  It’s just not possible to 

be effective for Mr. Brown. 

  THE COURT:  Mr. Slife. 

  MR. SLIFE:  And, Judge, I could be ready as soon as I figure 

out the situation with the phone -- 

  THE COURT:  Okay. 

  MR. SLIFE:  -- which I think the State is working on. 

  THE COURT:  State. 

  MR. GIORDANI:  Correct.  We are working on it.  Last time we 

were here, you granted the motion to compel the fingerprint.  In the 

interim, I filed that motion I believe about a month before it was granted.  
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There were -- it was kicked out a couple weeks when Mr. Wooldridge 

was still on the case, et cetera.   

  In the interim our lab sent it -- or Metro’s lab sent out the cell 

phone out to the Cellebrite lab.  Very long story short, Your Honor, 

they’re in the process.  They have some new technology for that type of 

phone, they’re in the process of getting into it and I don’t want to pull the 

plug on that just to go try to get his fingerprint.  So we’re going to try to 

just let that proceed as it will. But I expect, based upon the statements 

from our CFL people, to have the results within 30 days of today.   

  So I could be ready, too, as soon as that’s ready.  The -- you 

know, I understand Ms. Trujillo’s schedules jammed up, but I don’t want 

to force a severance based upon that.  So I’m ready, literally, August 

2018, a year before August 2019, so. 

  MS. TRUJILLO:  And, Judge, just for the record, I did receive 

several, approximately, maybe 90 something gigabytes of discovery 

from the State that I haven’t even reviewed.  We set a status check July 

10th, right after my death case.  It’s actually scheduled to start June 18th 

and to go four weeks, so I’m not even going to be done.  I haven’t even 

read all the discovery in this case, so I can’t give an accurate 

assessment, even if the Court wants me to go sooner than that until after 

my death penalty case in front of Department 3. 

  THE COURT:  All right.  Why don’t we do this, why don’t we 

set it for the date that Ms. Trujillo says that she’s available.  We’ll come 

back for a status check in 45 days or 30 days on the phone and Mr. -- I 

would actually like to do it after Ms. Trujillo’s death penalty case.  We’ll 
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see where we are and perhaps Ms. Trujillo will have had some cases 

resolve or her schedule will have, you know, emptied out a little bit. 

  Is 45 days do you think enough for you to get the cell phone 

records and to have a better idea where you are, or should we go out 60 

days? 

  MR. GIORDANI:  I think 60’s safe. 

  THE COURT:  Let’s go out 60 days.  That will give everyone -- 

and then, obviously, Mr. Slife, you will have a better, I guess, 

understanding of when you would be ready.  And of course you can still 

pitch to the Court the idea of a severance, based on the fact that your 

client is sitting in custody, based on Ms. Trujillo’s schedule.  I’m not 

saying what I would do, but that’s certainly something you can bring to 

the Court’s -- 

  MR. SLIFE:  I anticipate that that will be my pitch. 

  THE COURT:  Right.  Okay.  So but you don’t know when 

you’re going to be ready at this point anyway, so let’s give you this trial 

date, which is a firm trial date, based on her existing schedule.  We can 

still move it up; we can still sever the defendants.   

  Okay, so you said August of 2019, Ms. Trujillo. 

  MS. TRUJILLO:  August 26th of 2019. 

  THE COURT:  All right.  And then also hopefully within the 60 

days, I’d like you to have had an opportunity to review the however 

many gigabytes of discovery that’s been provided to you and then -- 

  MS. TRUJILLO:  Yes. 

  THE COURT:  -- give you a better assessment.   
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  MR. GIORDANI:  Thank you. 

  THE COURT:  All right.  60 days for status check.  And then 

we’ll also give the August 26th trial date and everybody’s ready -- 

everybody’s available on that trial date if we don’t -- 

  MR. GIORDANI:  Yes. 

  THE COURT:  Okay. 

  THE JUDICIAL EXECUTIVE ASSISTANT:  And that’s 

obviously a firm at 9:00 a.m. on August 26th, 2019, and calendar call is 

August 22nd at 9:30. 

  MR. GIORDANI:  And the -- 

  THE CLERK:  And that the status check is August 9th. 

  MR. GIORDANI:  Of ‘18.  Thank you.  Have a good day. 

  MS. TRUJILLO:  Thank you. 

  THE COURT:  All right.  Thank you. 

  MR. SLIFE:  Thank you. 

[Proceeding concluded at 11:15 a.m.] 

* * * * * * 
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Las Vegas, Nevada; Thursday, August 9, 2018 

* * * * * * 

[Proceeding commenced at 10:51 a.m.] 

  THE COURT:  State versus Larry Brown.  Mr. Brown is 

present in custody.  This is on -- is this a multiple defendant case?   

  MS. TRUJILLO:  Yes.   

  MS. KIERNY:  Yes. 

  MS. TRUJILLO:  Ms. Kierny’s here on Carter. 

  THE COURT:  Yes, it is.  State versus Anthony -- I’m sorry.  

Let me start over.  State versus Larry Brown, who’s present in custody 

with Ms. Trujillo.  State versus Anthony Carter, who’s present in custody 

with -- 

  MS. KIERNY:  Ms. Kierny. 

  THE COURT:  Ms. -- and is it just the two of them?  Yes. 

  MS. KEIRNY:  Correct. 

  THE COURT:  All right.  This is on for a status check and 

setting trial date. 

  MS. TRUJILLO:  Yes.  And Mr. Giordani’s not here and I don’t 

believe he’s left his trial schedule.  I do however have dates.      

  THE COURT:  Is he coming? 

  MS. PANDUKHT:  No, he is at grand jury today and he wrote 

in the email on this case he thought it was on for status check on phone 

data, so he said nothing new since last court date.  The phone in 

question is still being processed; trial is in 2019, so feel free to set 

another status check. 
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  THE COURT:  Yeah, it’s calendared -- okay, I’m sorry.  

There’s a million mistakes on this calendar and I apologize.  It says 

status check, resetting trial date if you read the minutes.  So maybe it’s 

not a mistake because that’s what counsel understood. 

  MS. TRUJILLO:  Yes. 

  THE COURT:  Is that right?   

  But then if you read the minutes, the last time you were here, 

counsel indicated discovery needed to be reviewed to consider whether 

or not there would be, I guess, stipulated severance or a motion to 

sever.  So that’s what we were here -- there -- in the minutes, there’s no 

mention of phone records, but that may have been discussed, but I don’t 

have an independent recollection. 

  So, Ms. Trujillo, on the phone records issue. 

  MS. TRUJILLO:  It was actually as to whether -- that Metro 

was able to access the phone.  Remember the Court ruled on the 

fingerprint issue.  They did not follow up with my client as to the 

fingerprint issue because they believed they could open it separately. 

  THE COURT:  Okay. 

  MS. TRUJILLO:  And so the follow up was to the status check, 

trial setting as well as whether or not they were able to open the phone 

and it’s my understanding he has no update on that.  That was two 

weeks ago and of course the email indicates the same.  But I -- it was 

my understanding we were setting the trial today. 

  THE COURT:  Okay. 

  MS. KIERNY:  And, Your Honor, the -- 
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  MS. PANDUKHT:  We have a trial date, so are you talking 

about resetting it? 

  THE COURT:  Well, we have a trial date. 

  MS. TRUJILLO:  I -- as to Mr. Brown, I never set a trial date 

because I hadn’t reviewed the information, I was -- experts were 

outstanding and I wasn’t sure.   

[Colloquy between counsel] 

  MS. KIERNY:  My understanding was that the severance was 

as to us, but we obviously couldn’t say whether we’d be ready to go 

more immediately than the July date that Ms. Trujillo had available 

because we didn’t have the phone back.  And obviously, we thought the 

phone could be exculpatory to us. 

  THE COURT:  Okay.  Well, actually, the current trial setting is 

way out. 

  MS. PANDUKHT:  Yes, in 2019. 

  MS. TRUJILLO:  Okay. 

  THE COURT:  It’s not until 2019.  So at this point, unless we 

were going to move up the trial date -- 

  MS. KIERNY:  Which is -- 

  THE COURT:  -- I think it’s premature to talk about vacating 

that and moving it back. 

  MS. TRUJILLO:  Okay. 

  THE COURT:  But -- 

  MS. TRUJILLO:  Can we approach, Judge? 

  THE COURT:  Sure. 
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[Bench conference - not recorded] 

  THE COURT:  My understanding and, counsel, correct me if 

I’m wrong, is both counsel are considering whether or not we can move 

up the trial date.  But at this time, don’t know if that’s a possibility 

because you haven’t received the phone records, is that correct? 

  MS. KIERNY:  That is correct. 

  THE COURT:  Is that correct, Ms. Trujillo? 

  MS. TRUJILLO:  That’s correct. 

  THE COURT:  All right.  And it seems like from your notes, 

Ms. Pandukht -- 

[Colloquy between the Court and the Clerk] 

  THE COURT:  -- it seems like, Ms. Pandukht, from your notes, 

Metro is currently trying to see if they can open the phone and download 

whatever the data is, is that true? 

  MS. PANDUKHT:  The phone -- according to the email, the 

phone in question is still being processed, which leads me to believe 

they are currently processing it. 

  THE COURT:  Okay.  So I think what we agreed on upon at 

the bench was to come back about three weeks for a status check 

regarding the phone records.  Hopefully, that will have been made 

available at that time and then counsel -- defense counsel will have a 

better idea of how much longer it’s going to take and whether or not they 

want to move up the trial date or not. 

  Is that a fair summation of what’s going on, Ms. Trujillo? 

  MS. TRUJILLO:  Yes, Judge. 
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  THE COURT:  Is that a fair summation? 

  MS. KIERNY:  Yes, that’s accurate, Your Honor.  

  THE COURT:  Okay.  So we’ll give you a status check in 

about three weeks., 

  THE CLERK:  It will be August 30th at 9:30. 

  MS. TRUJILLO:  Thank you. 

  THE COURT:  All right.  Thank you. 

  MS. KIERNY:  Thank you, Your Honor. 

[Proceeding concluded at 10:57 a.m.] 

* * * * * * 
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Las Vegas, Nevada; Thursday, August 30, 2018 

* * * * * * 

[Proceeding commenced at 10:29 a.m.] 

  THE COURT:   State versus Larry Brown, who’s present in 

custody with Ms. Trujillo.  And then Anthony Carter, who’s present 

in custody with Mr. Slife and Ms. -- 

  MS. KIERNY:  Kierny.   

  THE COURT:  I was going to say Keenan. 

  MS. KIERNY:  That’s okay. 

  THE COURT:  But I knew that wasn’t right.  I was close.   

  All right.  This is on for status check, phone records. 

  MR. GIORDANI:  Yes, Your Honor.  I spoke to both defense 

counsel.  I had a conversation with the detective, I believe it was 

last week, and he had just talked to the lab at Cellebrite.  The phone 

is still on the machine.  I’ve been assured that the moment they get 

anything back from it I’ll know.  And of course when I know, the 

defense counsel will know as well.  I can’t give a timeline, they 

don’t know.  It’s an algorithm on a machine, so they can’t really tell 

me when. 

  THE COURT:  Okay.  Is that the only thing that’s 

outstanding from the State’s perspective? 

  MR. GIORDANI:  Oh, there was one other item, Ms. Trujillo 

inquired about a personnel file that was -- there was an admin 

subpoena issued for it, but their detectives never received it back.  

She inquired about that, it brought it to the detective’s attention, so 
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now he’s following up to make sure that the hospital got it.  So as 

soon as I get that as well, I’ll pass it along. 

  THE COURT:  All right.   

  Ms. Trujillo. 

  MS. TRUJILLO:  That’s accurate statement.  That’s all that 

I believe is outstanding, at this point, other than the cell phone 

records. 

  THE COURT:  Okay.  And then in terms of your 

preparation, what else remains to be done? 

  MS. TRUJILLO:  I have already sent all the case notes, the 

lab reports, and the forensic analysis to my DNA expert.  I have a 

cell phone expert ready to go, I just need the cell phone 

information. 

  THE COURT:  Okay. 

  MS. TRUJILLO:  So those are the next steps. 

  THE COURT:  All right.   

  And then, Mr. Slife, Ms. Kierny. 

  MR. SLIFE:  We’re just waiting on the cell phone, Judge. 

  THE COURT:  All right.  So what do we think for our next 

status check because I don’t want to keep coming back and being 

told the same thing that -- 

  MR. GIORDANI:  I’d prefer 90 days if we could. 

  MS. TRUJILLO:  Fine on behalf of Mr. Brown. 

  THE COURT:  All right.   

  MR. SLIFE:  That’s fine.  And if we need to, we’ll try to put 
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it back on sooner. 

  MR. GIORDANI: Right. 

  THE COURT:  Okay.  All right.  90 days. 

  THE CLERK:  That’s November 27th at 9:30. 

  MR. GIORDANI: Thank you, Your Honor. 

  MS. TRUJILLO:  Thank you. 

  THE COURT:  Thank you. 

[Proceeding concluded at 10:31 a.m.] 

* * * * * * 
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Las Vegas, Nevada; Tuesday, November 27, 2018 

* * * * * * 

[Proceeding commenced at 10:46 a.m.] 

  THE COURT:  State versus Larry Brown. 

  MS. TRUJILLO:  And the co-defendant counsel is here as 

well. 

  THE COURT:  And what page is the co-defendant?  

Anthony Carter. 

  MR. SLIFE:  Page three, Your Honor.  Mr. Carter. 

  THE COURT:  All right.  Both are present in custody.  We 

have Ms. Trujillo, we have Mr. Slife here.  And this is just on for 

status check regarding the phone records. 

  MR. GIORDANI:  I still don’t have them, Your Honor.  As I 

represented last time, they’re doing a brute force attack on the 

phone, it takes quite a while.  As soon as they have that done, 

they’re going to inform me, and I’m going to inform defense 

counsel and provide everything.  I have no doubt they’re going to 

get into it, it just takes some time. 

  THE COURT:  Okay.   

  Is there anything else still outstanding? 

  MR. GIORDANI:  No, Your Honor.  There was an offer 

conveyed a while back, I don’t recall if it was rejected or not, but I 

mean there’s really nothing else, we’re just waiting on that.  So I 

just ask for -- if you’re going to set another status check, do it after 

the first of the year. 
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  THE COURT:  All right.   

  Mr. Slife, anything to add? 

  MR. SLIFE:  No, Judge, we just -- we just need that 

information.  I know Mr. Carter is frustrated because he’s been in 

custody for almost a year and a half.  Apart from that, if we would 

have had this information, we would have been ready to go to trial 

in the summer, but I know it is what it is and we just -- we just need 

the information. 

  THE COURT:  Ms. Trujillo, anything to add? 

  MS. TRUJILLO:  No, Judge. 

  THE COURT:  I mean, I don’t really know what at this point 

to do to speed it up. 

  MR. GIORDANI:  I asked you to force him to give us his 

password and you denied that, so. 

  MS. TRUJILLO:  But she granted the fingerprint. 

  MR. GIORDANI:  Yeah, but once the brute force has 

started, they can’t just pull the plug. 

  THE COURT:  Right.  I mean here’s, you know, the thing, 

he can certainly voluntarily give his password. 

  MR. GIORDANI:  Sure can. 

  THE COURT:  And if the argument is being made that      

Mr. Carter is spending too much time in jail because of the delay 

with the phone records, that’s something within his power to 

correct by giving the password. 

  MR. SLIFE:  Well, Mr. Carter doesn’t have access to the 
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password.  It’s Mr. Brown, Your Honor. 

  THE COURT:  I’m sorry, Mr. Brown.  I misspoke.  So I 

would just note that at least with one defendant, he’s sort of in 

some way controlling the timing of all of this.  With the other 

defendant, he doesn’t have any power, unless he knows the 

password, to do anything about it.  I just want to, you know, note 

that. 

  MR. SLIFE:  That’s why I just wanted to air -- 

  THE COURT:  I mean, there’s no prohibition on voluntary 

cooperation with that password.  I’m just not compelling it -- 

  MR. SLIFE:  That’s why I wanted to air Mr. --  

  THE COURT:  -- because really how do you -- 

  MR. SLIFE:  -- Mr. Carter’s frustrations. 

  THE COURT:  -- how do you compel it?  I mean, he either 

says it or he doesn’t, which was my whole problem with forcing 

him to say it because you can’t. 

  MR. GIORDANI:  Yep. 

  THE COURT:  Right.  I mean, he’s either going to say it or 

he’s not.  So I just wanted note that.  All right.   

  MR. GIORDANI:  As soon as -- 

  DEFENDANT CARTER:  Excuse me, Your Honor, may I 

speak, please?  Basically, I’ve been here 16 months. 

  MR. SLIFE:  Judge, I -- 

  THE COURT:  Yeah, it might not be a good idea.  I mean, 

basically -- 
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  DEFENDANT CARTER:  Well, can I -- can I --  

  THE COURT:  -- your lawyer is pointing out you’re sitting 

in jail all this time waiting for discovery and it’s within the province 

of the State to get that done and provide it. 

  DEFENDANT CARTER:  Can I invoke my rights to a speedy 

trial? 

  THE COURT:  Well, I think you had previously waived your 

right to a speedy trial. 

  DEFENDANT CARTER:  Right. 

  THE COURT:  You have a general constitutional right to a 

speedy trial and we’re trying to move this forward as quickly as 

possible, which is why I make them come back -- 

  DEFENDANT CARTER:  Okay. 

  THE COURT:  -- and make sure that they’re working on it. 

  DEFENDANT CARTER:  But you told me in June that it 

wouldn’t be fair for me sit here a whole year because my               

co-defendant had a new lawyer.  I’ve been here another five and a 

half months, so I was just asking if I can get a -- my right to invoke 

to a speedy trial -- 

  THE COURT:  Well, okay -- 

  DEFENDANT CARTER:  --  which you said that it wouldn’t 

be fair for me.  I mean -- 

  THE COURT:  Here’s -- wait -- 

  DEFENDANT CARTER:  -- it wouldn’t be fair for me to sit 

here. 
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  THE COURT:  Okay.  You don’t have a trial coming up until 

August.  Now, if in August, the State says they’re not ready, your 

counsel can certainly seek to go forward, seek whatever remedy he 

thinks is appropriate at that time by way of motion.  So I think we’re 

kind of putting the cart before the horse a little bit here. 

  MR. SLIFE:  I don’t know if you remember, Judge, I filed a 

motion to sever. 

  THE COURT:  Right. 

  MR. SLIFE:  And part of the reason this guy continued 

another year is because Mr. Brown got new counsel.  And so there 

was a point at which if we had had this information, I could have 

announced ready. 

  THE COURT:  Right. 

  MR. SLIFE:  And we could have revisited the motion to 

sever.  And, potentially, Mr. Carter would have already had his trial.  

So that’s what he’s frustrated about. 

  THE COURT:  I get it. 

  MR. SLIFE:  But I understand there’s nothing we can do to 

force this information to become -- to come to us. 

  MR. GIORDANI:  I have nothing to add. 

  THE COURT:  Can you enlighten me as to why this is 

taking so -- I mean -- 

  MR. GIORDANI:  I’m not a computer scientist, Your Honor.  

The details I’m giving the Court are what I’m getting from the Metro 

lab who had to outsource it to another lab to do this.  She’s assured 
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me -- 

  THE COURT:  I mean, are they working on it or just -- 

  MR. GIORDANI:  Oh, yeah.  They’re working on it. 

  THE COURT:  Okay. 

  MR. GIORDANI:  It remains plugged in to whatever system 

they’re using to get into it. 

  THE COURT:  All right.  We’ll -- 

  MR. GIORDANI:  He’s assured me multiple times as soon 

as he hears, and he knows the Court is waiting on it, and defense is 

waiting on it, that he’ll let me know. 

  THE COURT:  All right.  We’ll come back after the first of 

the year for another status check. 

  THE CLERK:  January 17th at 9:30. 

  THE COURT:  Is that it for you three? 

  MR. GIORDANI:  I have a couple other matters, Your 

Honor. 

  THE COURT:  All right.  Thank you. 

  MS. TRUJILLO:  Thank you.  

[Proceeding concluded at 10:51 a.m.] 

* * * * * * 

ATTEST:    I do hereby certify that I have truly and correctly 

transcribed the audio/video proceedings in the above-entitled case 

to the best of my ability. 

      

  

      _____________________________ 

      Robin Page 

      Court Recorder/Transcriber 
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Las Vegas, Nevada; Thursday, January 17, 2019 

* * * * * * 

[Proceeding commenced at 10:24 a.m.] 

  THE COURT:   State versus Larry Brown, who’s present in 

custody -- 

  MR. SLIFE:  And Mr. Carter, Your Honor. 

  THE COURT:  And Mr. Carter, who’s also present in 

custody.  We’ve got Ms. Trujillo representing Mr. Brown, we’ve got 

Mr. Slife representing Mr. Carter. 

  And, Ms. Lamanna, are you handling this? 

  MS. LAMANNA:  Yes, Your Honor. 

  THE COURT:  All right.  On behalf of? 

  MS. LAMANNA:  Mr. Giordani. 

  THE COURT:  All right.  And where is he? 

  MS. LAMANNA:  He had to leave for a 10:30 meeting, so 

he left the file with me. 

  MS. TRUJILLO:  We have representations, though, Judge. 

  THE COURT:  All right.  Go ahead.  This is on actually 

status check, phone records. 

  MS. TRUJILLO:  Yes. 

  THE COURT:  So, Ms. Trujillo. 

  MS. TRUJILLO:  We have received the CFL report, both of 

us.  I have retained -- orally retained a cell phone expert.  I have to 

officially retain him and get him the discovery. 

  Additionally, we had some follow up with DNA lab.  We 
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were missing some of the DNA case file.  And so I subbed the lab 

separately, they responded to me and John.  And they told him that 

there was originally nothing missing.  However, there is some 

information missing that they realize, so they will have it to him by 

next week, he will copy it for us.  

  THE COURT:  Okay.  Was there anything else that was 

outstanding? 

  MS. TRUJILLO:  No, those were the two outstanding 

things.  And then I have to give the DNA to my expert to go over. 

  THE COURT:  Okay. 

  MS. TRUJILLO:  And then I’ll be filing motions if anything 

is necessary after that. 

  THE COURT:  Okay.  Any idea -- let’s see, we have quite a 

bit of time until August.  Did either of your experts’ sort of give you 

a ballpark in terms of how long it would take for them to review 

everything to determine whether or not they would even be make -- 

doing reports? 

  MS. TRUJILLO:  Mine did not because he couldn’t 

complete the analysis without the missing data, which is why I was 

in contact with Mr. Giordani.  And the cell phone expert, I haven’t 

even given anything yet. 

  THE COURT:  Right.  Because he hasn’t formerly retained. 

  All right.  Mr. Slife. 

  MR. SLIFE:  Same for me on the cell phone, Judge.  I’m 

going to be looking into an expert.  I don’t have any DNA in the 
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case that pertains to Mr. Carter though, so that doesn’t apply to me. 

  THE COURT:  Okay.  So you’ll -- have you -- so you haven’t 

located an expert yet. 

  MR. SLIFE:  Not yet.  We just -- we just got this, what, last 

week. 

  THE COURT:  All right.   

  Anything else outstanding from your perspective? 

  MR. SLIFE:  Nothing from me, Judge.  Not for today. 

  THE COURT:  All right.    

  Anything else that remains to be done in terms of your 

preparation, other than the cell phone and the expert and all that? 

  MR. SLIFE:  Not that I see right now. 

  THE COURT:  Okay.  I don’t know, maybe 60 days for 

another status check.  At that point, you should know whether or 

not your experts will be doing reports and hopefully are not. 

  MS. TRUJILLO:  Hopefully, yes. 

  THE COURT:  Okay. 

  THE CLERK:  That’s March 21st at 9:30. 

  THE COURT:  And did you have any representations to 

make on behalf of Mr. Giordani? 

  MS. LAMANNA:  No, Your Honor. 

  THE COURT:  All right.  Thank you. 

/// 

/// 

/// 
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  MS. TRUJILLO:  Thank you. 

  MR. SLIFE:  Thank you. 

[Proceeding concluded at 10:27 a.m.] 

* * * * * * 
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Las Vegas, Nevada; Thursday, March 21, 2019 

* * * * * * 

[Proceeding commenced at 9:33 a.m.] 

  THE COURT:   State versus Larry Brown, who’s present in 

custody with Ms. Trujillo.  And State versus Anthony Carter, who’s 

present in custody with Mr. Slife.  And we have Mr. Giordani 

representing the State.  This is on for just status check.  And last 

time there was some missing discovery and information and -- so 

can you update the Court? 

  MS. TRUJILLO:  Can we approach? 

  THE COURT:  Sure. 

[Bench conference - not recorded] 

  THE COURT:  All right.  So my understanding from our 

conversation at the bench is Mr. Giordani either provided it himself 

or had the lab provide all of the missing information regarding the 

DNA, is that correct? 

  MS. TRUJILLO:  That’s correct. 

  THE COURT:  And both of you got that, or. 

  MS. TRUJILLO:  I got it.  I’m not sure -- I don’t think -- 

  THE COURT:  Mr. Slife may not have wanted it. 

  MS. TRUJILLO:  -- Mr. Slife received it because it doesn’t 

apply to him. 

  MR. SLIFE:  It’s not relevant to Mr. Carter. 

  THE COURT:  Okay.  All right.  And so your expert is 

reviewing that and determining how to proceed, is that fair? 
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  MS. TRUJILLO:  That’s correct.  And I plan on consulting 

with him the week of April 9th. 

  THE COURT:  Okay.  And then, Mr. Slife, from your 

perspective, is everything on track? 

  MR. SLIFE:  Yes. 

  THE COURT:  Anything that remains to be done? 

  MR. SLIFE:  Not at this time. 

  THE COURT:  All right.  And then, Ms. Trujillo, is the DNA 

issue, kind of, the only thing outstanding from your perspective or 

is there other investigation and other -- other than possibly some 

motions. 

  MS. TRUJILLO:  I’m still looking at the cell phone stuff, but 

I’m just not sure I’m going to use an expert for sure. 

  THE COURT:  Okay.  All right.  So why don’t we come 

back, I don’t know, mid to late April. 

  MS. TRUJILLO:  Late April I’d prefer. 

  THE COURT:  Late April.  Is that fine? 

  MR. GIORDANI:  Yes, Your Honor. 

  THE CLERK:  April 16th, 9:30. 

  MS. TRUJILLO:  Can we do -- 

  THE COURT:  That’s mid-April. 

  THE CLERK:  Go later. 

  THE COURT:  Let’s go to late April.  

  THE CLERK:  How about April 25th? 

  MS. TRUJILLO:  Perfect. 
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  THE COURT:  Is that good for everybody? 

  MR. GIORDANI:  Yes, Your Honor. 

  THE COURT:  All right.  Thank you. 

  MR. GIORDANI:  Thank you. 

  MS. TRUJILLO:  Thank you. 

  THE COURT:  Did you have anything else?  Anybody have 

anything else? 

  MR. GIORDANI:  No, ma’am. 

  THE COURT:  All right. 

  MR. GIORDANI:  Thank you. 

  MR. SLIFE:  Thank you. 

[Proceeding concluded at 9:36 a.m.] 

* * * * * * 
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Las Vegas, Nevada; Thursday, April 25, 2019 

* * * * * * 

[Proceeding commenced at 9:48 a.m.] 

  THE COURT:   State versus Larry Brown, who is present in 

custody with Ms. Trujillo.  And Anthony Carter, who’s present in 

custody with Mr. Jenkins. 

  MR. JENKINS:  Standing in for Mr. Slife, yes, Your Honor. 

  THE COURT:  All right.  And where is Mr. Slife today? 

  MR. JENKINS:  Mr. Slife had some family issues -- 

  THE COURT:  Okay. 

  MR. JENKINS:  -- that -- he texted me about the case and 

said there weren’t any real issues present today. 

  THE COURT:  Okay.  This is just on for status check.  Last 

time we were here, Ms. Trujillo, you’ll recall that Mr. Giordani 

stated that the lab had provide all of -- provided, I’m sorry -- all the 

DNA data and your expert was going to look at that.   

  So where are we on the DNA? 

  MS. TRUJILLO:  My experts reviewed all the lab 

information in the case file, and he will not be authoring a report. 

  THE COURT:  Okay. 

  MS. TRUJILLO:  I will notice him as a witness, but I’m not 

sure he will be a witness.  So that’s where we’re at.  No report, 

DNA’s been reviewed. 

  THE COURT:  All right.  And the State then can take 

whatever action the State deems appropriate if he’s notice without 
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a report. 

  MR. OSMAN:  And I apologize, what was the name of that 

expert? 

  THE COURT:  What’s that? 

  MR. OSMAN:  The name of the expert, so I can write the 

note. 

  MS. TRUJILLO:  George Schiro. 

  MR. OSMAN:  Okay.  Thank you. 

  THE COURT:  I’m sorry, can you spell it, the surname. 

  MS. TRUJILLO:  Last name, S-C-H-I-R-O. 

  THE COURT:  All right.  And then the other issue we 

discussed last time was the cell phone data and you were still 

looking at that and what are we going to -- where are on that? 

  MS. TRUJILLO:  Same thing.  I’m going to notice him, but 

I’m not sure I’m going to use him as a witness. 

  THE COURT:  Okay.   

  Anything else relating to your preparation, Ms. Trujillo. 

  MS. TRUJILLO:  I informed Mr. Giordani I do want to do a 

file review in the next month and that’s it and then it’ll be motions, 

but I’m kind of waiting on Fuller in this Court, whether that’s going 

before I can start the motions in this case. 

  THE COURT:  Okay.  And has there been, with respect to 

Mr. Brown -- would you refresh my memory, has there been any 

discussion regarding a resolution with respect to Mr. Brown? 

  MS. TRUJILLO:  There was an offer, and it was rejected. 
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  THE COURT:  All right.  And did we go over that last time 

or the time -- 

  MS. TRUJILLO:  I don’t recall if we did or not. 

  THE COURT:  All right.  And with respect to Mr. Carter, I 

think last time Mr. Slife said everything was on track, he had 

nothing left to be done.   

  Do you have any other information, Mr. Jenkins? 

  MR. JENKINS:  That’s the same information he conveyed 

to me this morning, that everything’s on track and that he should be 

prepared to go on the case. 

  THE COURT:  All right.  Let’s come back in about, I don’t 

know, 30 days or so, maybe do 40 days, a little more. 

  MR. JENKINS:  Just for trial readiness, Your Honor? 

  THE COURT:  Yes, status check, trial readiness. 

  THE CLERK:  How about May 30th at 9:30? 

  MR. JENKINS:  Thank you, Your Honor. 

  MS. TRUJILLO:  Thank you. 

  MR. OSMAN:  Thank you. 

  THE COURT:  All right.  Thank you. 

[Proceeding concluded at 9:51 a.m.] 

ATTEST:    I do hereby certify that I have truly and correctly 

transcribed the audio/video proceedings in the above-entitled case 

to the best of my ability. 

      

  

      _____________________________ 

      Robin Page 

      Court Recorder/Transcriber 
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Las Vegas, Nevada; Thursday, May 30, 2019 

* * * * * * 

[Proceeding commenced at 10:30 a.m.] 

  THE COURT:   State versus Larry Brown, who’s present in 

custody with Mr. Arroyo.  This is on for status check, trial readiness.  

And we have two defendants. 

  MR. GIORDANI:  Yes. 

  THE COURT:  Anthony Carter.  And Mr. Slife is 

representing Mr. Carter.  I haven’t seen him this morning. 

  MR. GIORDANI:  I have not seen him either. 

  THE MARSHAL:  He was here earlier. 

  MR. GIORDANI:  Okay.  I told Mr. Arroyo, Mr. Slife has 

been consistently ready throughout.  It’s kind of been Ms. Trujillo 

and I going back and forth on Mr. Brown, so -- 

  THE COURT:  All right.   

  MR. GIORDANI:  -- if we could just address this. 

  THE COURT:  So we’ll go ahead and deal with Mr. -- 

-- you can sit down, Mr. Carter -- with the issues that are unique to 

Mr. Brown and Mr. Arroyo’s defense of him. 

  So, Mr. Arroyo, go ahead.  Where are we? 

  MR. ARROYO:  I’m covering this for Ms. Trujillo, who I 

think has been in contact with Mr. Giordani.  And all I have today is 

that she plans to be ready for trial and there will motions coming in 

June. 

  THE COURT:  All right.  Last time there was -- and where is 
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Ms. Trujillo?  I’m sorry. 

  MR. ARROYO:  Mitigation trip. 

  THE COURT:  Do we know anything about the DNA? 

  MR. GIORDANI:  Yes.   

  THE COURT:  Okay. 

  MR. GIORDANI:  The underlying data was previously 

provided.  She did have her expert in communication with me and 

with the DNA lab directly, so I know they’ve been working on it.  I 

have not received a report, but I know she’s been diligently working 

on that. 

  THE COURT: All right.  Let’s go out 30 days for another 

status check.  If the motions are calendared before that time, we can 

deal with the status check at that date. 

  MR. ARROYO:  Okay.  

  THE COURT:  All right. 

  THE CLERK:  June 27th at 9:30. 

  MR. ARROYO:  Thank you. 

  MR. GIORDANI:  Thank you. 

[Matter trailed] 

[Matter recalled at 11:25 a.m.] 

  THE COURT:  State versus Anthony Carter, who’s now 

present -- well, he was present, who’s present with Mr. Slife, who is 

now present.   

  Anything to advise?  You’re still ready to go. 

  MR. SLIFE:  Ready to go I think -- at this time. 
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  THE COURT:  All right.  So we’ll just give you the same 

status check as the co-defendant. 

  MS. PANDUKHT:  John Giordani was here. 

  THE COURT:  I know.   

  MS. PANDUKHT:  He’s not coming back. 

  THE COURT:  We discussed -- 

  MS. PANDUKHT:  Okay. 

  THE CLERK:  June 27th at 9:30 a.m. 

  MR. SLIFE:  Thank you very much. 

  MS. PANDUKHT:  And that’s the same date he already 

had, right? 

  THE COURT:  Right.  Thank you. 

  MS. PANDUKHT:  Thank you, Your Honor.   

[Proceeding concluded at 10:32 a.m.] 

* * * * * * 
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