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EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

CHRISTOPHER BEAVOR, an individual;  

 

                                     Plaintiff, 

 
vs. 
 
 
JOSHUA TOMSHECK, an individual; DOES I-

X; ROE ENTITIES, I-X; 

 

                                      Defendants. 
             

Case No.:   

Dept. No.:  

 

 
 
 
 

(Exempt from Arbitration: Damages in 
Excess of $50,00) 

 
COMPLAINT 

Plaintiff Christopher Beavor ("Beavor"), by and through his counsel, hereby complains 

and alleges against defendant Joshua Tomsheck ("Tomsheck") as follows: 

I. 

THE PARTIES, JURISDICTION AND VENUE 

1. At all material times herein, Defendant Tomsheck was and remains an individual 

Case Number: A-19-793405-C

Electronically Filed
4/23/2019 7:42 AM
Steven D. Grierson
CLERK OF THE COURT
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residing in the County of Clark in the State of Nevada doing business as a local attorney. 

2.  At all material times herein, Plaintiff Beavor was and remains an individual 

residing in the County of Clark in the State of Nevada. 

3. Plaintiff does not know the true names of the individuals, corporations, 

partnerships and entities sued and identified in fictitious names as DOES I through X and ROE 

CORPORATIONS I through X, inclusive. Plaintiff allege that such Defendants are responsible 

for damages suffered by Plaintiff as more fully discussed under the claims set forth below. 

Plaintiff will request leave of this Honorable Court to amend this Complaint to show the true 

names and capacities of each such fictitious Defendants at such time Plaintiff discovers such 

information. 

4.  Jurisdiction and venue of this Court is proper because the injuries, events, harm 

and damages incurred occurred in Clark County, Nevada and Tomsheck resides in Clark County, 

Nevada. 

II.  

PERTINENT FACTS AND ALLEGATIONS 

5.  On July 21, 2011, Yacov Hefetz ("Hefetz") commenced an action against Beavor 

by filing a complaint with a single claim for breach of guaranty. 

6.  Hefetz's claim was tried to a jury from February 25, 2013 through March 1, 2013. 

7.  Ultimately, Hefetz's breach of guaranty claim was submitted to the jury and the 

jury returned a verdict in favor of Beavor. 

8.  On May 21, 2013, the District Court entered a judgment on the jury verdict. 

9.  On June 10, 2013, Hefetz filed a Motion for New Trial (the "New Trial Motion"). 

10.  The New Trial Motion was based on two grounds: (1) Lioce challenges based on 

alleged remarks concerning Hefetz; and (2) that the jury misunderstood the issues in Bankruptcy 

Court and therefore ignored the Jury Instructions. 
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11.  On or about June 19, 2013, Beavor retained Tomsheck for the purposes of 

defending him as his attorney in the Hefetz claim (the "Agreement"). 

12.  On June 20, 2013, Tomsheck filed an opposition to the New Trial Motion (the 

"Opposition"). In the Opposition, Tomsheck failed to substantively oppose the request for a new 

trial. Tomsheck did not respond to either of the two substantive arguments, that reasonably 

appeared to have merit, presented by Hefetz in the New Trial Motion. 

13.  Instead, Tomsheck’s Opposition solely argued that Hefetz failed to timely file the 

New Trial Motion. 

14.  In his Reply, Hefetz clearly explained why his New Trial Motion was timely and 

sought to have his New Trial Motion granted pursuant to EDCR 2.20 because Tomsheck failed 

to file a substantive opposition to the New Trial Motion. 

15.  On August 7, 2013, the District Court heard arguments on the New Trial Motion. 

16.  During argument on the New Trial Motion, the trial court stated that it would not 

have granted the New Trial Motion if Tomsheck had filed a substantive written opposition on the 

merits of the New Trial Motion. 

17.  The Court noted that Tomsheck only filed an opposition regarding the timeliness 

of the New Trial Motion and that Tomsheck was incorrect regarding his calculation of 

timeliness. Without Tomsheck having filed any substantive opposition to the New Trial Motion, 

the Court granted the New Trial Motion as unopposed, as permitted by the Judge’s discretion and 

local rules of practice (commonly known and enforced). 

18.  Tomsheck then compounded his error by filing a Petition for Writ of Mandamus 

(the "Petition") on or about May 13, 2014, rather than taking a direct appeal from the Court's 

order on the New Trial Motion. 

AA 3
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19.  On or about September 16, 2014, the Nevada Supreme Court entered an order 

denying Tomsheck' s Petition, noting that writ relief was unavailable because a direct appeal was 

the proper course of action to challenge the trial court's ruling on the New Trial Motion. 

20.  However, by that time the Petition was filed more than thirty days after entry of 

the District Court order granting the New Trial Motion, the Petition could not be converted into 

an appeal. 

21. Additionally, Tomsheck made no attempt to convert the Petition into an appeal or 

to concurrently file an appeal contesting the Court’s order granting the New Trial Motion . 

22.  As a result of Tomsheck' s errors, the judgment on the jury verdict in Beavor's 

favor was vacated and Hefetz's action against Beavor continued. 

23.  Tomsheck withdrew as counsel for Beavor on November 5, 2014. 

24.  On January 21, 2015, Gordon Silver filed a Notice of Appearance on behalf of 

Beavor, which representation was later continued by Dickinson Wright.. 

25.  Over the following several years, Beavor incurred legal fees in defending against 

Hefetz's breach of guaranty claim. 

26. In the meantime, on or about September 16, 2015, Tomsheck was expressly 

placed on notice that Beavor intended to pursue his claims of malpractice.  In March 2016 the 

parties further agreed to toll the statute of limitations for the claims of malpractice until the 

expiration of 180 days following an appeal or final resolution. 

27. Hefetz’s claim against Beavor was recently resolved on or about March 13, 2019 

with the filing of a stipulation to dismiss with prejudice being filed.  

28.  Beavor now brings these claims against Tomsheck, which is timely per the 

written agreement of Beavor and Tomsheck to toll the applicable statute of limitations. 
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III. 

CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 

(Professional Negligence) 

 29. Beavor repeats and realleges and every allegation contained in the foregoing 

paragraphs as though fully set forth herein. 

 30. Beavor and Tonsheck entered into an attorney-client relationship.   

31. As part of that relationship, Tomsheck owed a duty to Beavor to use such skill, 

prudence, and diligence as lawyers of ordinary skill and capacity possess in exercising and 

performing the tasks which they undertake. 

32.  Tomsheck breached his duty to Beavor, at least in part, by failing to substantively 

oppose the New Trial Motion, but instead relying solely on a clearly erroneous procedural 

argument, by failing to file a direct appeal of the Court's order on the New Trial Motion, by 

instead filing the Petition, by filing the Petition outside the thirty day appeal window such that it 

could not be converted to an appeal, and/or by failing to even attempt to convert the Petition into 

an appeal. 

33.  The District Court has expressly stated that, but for Tomsheck' s failure to 

substantively oppose the New Trial Motion, the New Trial Motion would have been denied. 

34. Rather, despite a jury finding in favor of Beavor initially and the dismissal of the 

action being achieved, Beavor was compelled to defend the action for several years, which was 

eventually resolved in March 2019.   

35. The legal fees, efforts, costs and other damages would not have been incurred but 

for the actions of Tomsheck. 
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36. As a result of Tomsheck' s breach of his duty to Beavor, Beavor has had to incur 

additional legal fees and damages in excess of $50,000 in defending against Hefetz's claim. 

37.  It has been necessary for Beavor to retain counsel, and Beavor is entitled to an 

award of attorney's fees and costs incurred in the litigation of this claim. 

SECOND CLAIM FOR RELIEF 

(Breach of Fiduciary Duty / Breach of Duty of Loyalty) 

38. Beavor repeats and realleges and every allegation contained in the foregoing 

paragraphs as though fully set forth herein. 

39. Beavor’s attorney, Tomsheck, attorney, owed a continuing fiduciary duty and 

duty of loyalty to him. 

40. A fiduciary relationship exists when one has a right to expect trust and confidence 

in the integrity and fidelity of another.   

41. Attorneys owe a fiduciary duty to their clients and a duty of loyalty 

42. As Beavor’s attorney, Tomsheck breached these duties as described herein. 

43. That these breaches of duties caused Beavor significant damages in excess of 

$50,000. 

WHEREFORE, Beavor prays for relief as follows: 

1.  For an award against Tomsheck, in favor of Beavor, in an amount in 

excess of $50,000.00; 

2.  For pre-judgment interest at the applicable legal rate; 

3.  For an award to Beavor of his costs; 

4.  For an award to Beavor of his reasonable attorneys' fees; and 

/// 

/// 
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5.  For such other and further relief that the Court deems just and proper. 

 Dated this 23rd day of April 2019. 

THE BARNABI LAW FIRM, PLLC 

 

 

     By: /s/ CJ Barnabi____________________  

Charles (“CJ”) E. Barnabi Jr., Esq. 

Nevada Bar No. 14477 

8981 W. Sahara Ave., Ste. 120 

Las Vegas, Nevada 89117 

   

H. Stan Johnson, Esq. 

COHEN|JOHNSON|PARKER|EDWARDS 

Nevada Bar No. 00265 

375 East Warm Springs Road, Ste. 104 

Las Vegas, Nevada 89119 

Attorneys for Plaintiff 
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CASE NO: A-19-793405-
Department 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

CHRISTOPHER BEAVOR, an individual; 

Plaintiff, 

VS. 

JOSHUA TOMSHECK, an individual; DOES I-
X; ROE ENTITIES, I-X; 

Defendants. 

Case No.: 
Dept. No.: 

(Exempt from Arbitration: Damages in 
Excess of $50,00) 

COMPLAINT 

Plaintiff Christopher Beavor ("Beavor"), by and through his counsel, hereby complains 

and alleges against defendant Joshua Tomsheck ("Tomsheck") as follows: 

I. 

THE PARTIES, JURISDICTION AND VENUE 

1. At all material times herein, Defendant Tomsheck was and remains an individual 
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EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

CHRISTOPHER BEAVOR, an individual;  

 

                                     Plaintiff, 

 
vs. 
 
 
JOSHUA TOMSHECK, an individual; DOES I-

X; ROE ENTITIES, I-X; 

 

                                      Defendants. 
             

Case No.:   

Dept. No.:  

 

 
 
 
 

(Exempt from Arbitration: Damages in 
Excess of $50,00) 

 
COMPLAINT 

Plaintiff Christopher Beavor ("Beavor"), by and through his counsel, hereby complains 

and alleges against defendant Joshua Tomsheck ("Tomsheck") as follows: 

I. 

THE PARTIES, JURISDICTION AND VENUE 

1. At all material times herein, Defendant Tomsheck was and remains an individual 
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residing in the County of Clark in the State of Nevada doing business as a local attorney. 

2. At all material times herein, Plaintiff Beavor was and remains an individual 

residing in the County of Clark in the State of Nevada. 

3. Plaintiff does not know the true names of the individuals, corporations, 

partnerships and entities sued and identified in fictitious names as DOES I through X and ROE 

CORPORATIONS I through X, inclusive. Plaintiff allege that such Defendants are responsible 

for damages suffered by Plaintiff as more fully discussed under the claims set forth below. 

Plaintiff will request leave of this Honorable Court to amend this Complaint to show the true 

names and capacities of each such fictitious Defendants at such time Plaintiff discovers such 

information. 

4. Jurisdiction and venue of this Court is proper because the injuries, events, harm 

and damages incurred occurred in Clark County, Nevada and Tomsheck resides in Clark County, 

Nevada. 

II. 

PERTINENT FACTS AND ALLEGATIONS 

5. On July 21, 2011, Yacov Hefetz ("Hefetz") commenced an action against Beavor 

by filing a complaint with a single claim for breach of guaranty. 

6. Hefetz's claim was tried to a jury from February 25, 2013 through March 1, 2013. 

7. Ultimately, Hefetz's breach of guaranty claim was submitted to the jury and the 

jury returned a verdict in favor of Beavor. 

8. On May 21, 2013, the District Court entered a judgment on the jury verdict. 

9. On June 10, 2013, Hefetz filed a Motion for New Trial (the "New Trial Motion"). 

10. The New Trial Motion was based on two grounds: (1) Lioce challenges based on 

alleged remarks concerning Hefetz; and (2) that the jury misunderstood the issues in Bankruptcy 

Court and therefore ignored the Jury Instructions. 
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residing in the County of Clark in the State of Nevada doing business as a local attorney. 

2.  At all material times herein, Plaintiff Beavor was and remains an individual 

residing in the County of Clark in the State of Nevada. 

3. Plaintiff does not know the true names of the individuals, corporations, 

partnerships and entities sued and identified in fictitious names as DOES I through X and ROE 

CORPORATIONS I through X, inclusive. Plaintiff allege that such Defendants are responsible 

for damages suffered by Plaintiff as more fully discussed under the claims set forth below. 

Plaintiff will request leave of this Honorable Court to amend this Complaint to show the true 

names and capacities of each such fictitious Defendants at such time Plaintiff discovers such 

information. 

4.  Jurisdiction and venue of this Court is proper because the injuries, events, harm 

and damages incurred occurred in Clark County, Nevada and Tomsheck resides in Clark County, 

Nevada. 

II.  

PERTINENT FACTS AND ALLEGATIONS 

5.  On July 21, 2011, Yacov Hefetz ("Hefetz") commenced an action against Beavor 

by filing a complaint with a single claim for breach of guaranty. 

6.  Hefetz's claim was tried to a jury from February 25, 2013 through March 1, 2013. 

7.  Ultimately, Hefetz's breach of guaranty claim was submitted to the jury and the 

jury returned a verdict in favor of Beavor. 

8.  On May 21, 2013, the District Court entered a judgment on the jury verdict. 

9.  On June 10, 2013, Hefetz filed a Motion for New Trial (the "New Trial Motion"). 

10.  The New Trial Motion was based on two grounds: (1) Lioce challenges based on 

alleged remarks concerning Hefetz; and (2) that the jury misunderstood the issues in Bankruptcy 

Court and therefore ignored the Jury Instructions. 
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11. On or about June 19, 2013, Beavor retained Tomsheck for the purposes of 

defending him as his attorney in the Hefetz claim (the "Agreement"). 

12. On June 20, 2013, Tomsheck filed an opposition to the New Trial Motion (the 

"Opposition"). In the Opposition, Tomsheck failed to substantively oppose the request for a new 

trial. Tomsheck did not respond to either of the two substantive arguments, that reasonably 

appeared to have merit, presented by Hefetz in the New Trial Motion. 

13. Instead, Tomsheck's Opposition solely argued that Hefetz failed to timely file the 

New Trial Motion. 

14. In his Reply, Hefetz clearly explained why his New Trial Motion was timely and 

sought to have his New Trial Motion granted pursuant to EDCR 2.20 because Tomsheck failed 

to file a substantive opposition to the New Trial Motion. 

15. On August 7, 2013, the District Court heard arguments on the New Trial Motion. 

16. During argument on the New Trial Motion, the trial court stated that it would not 

have granted the New Trial Motion if Tomsheck had filed a substantive written opposition on the 

merits of the New Trial Motion. 

17. The Court noted that Tomsheck only filed an opposition regarding the timeliness 

of the New Trial Motion and that Tomsheck was incorrect regarding his calculation of 

timeliness. Without Tomsheck having filed any substantive opposition to the New Trial Motion, 

the Court granted the New Trial Motion as unopposed, as permitted by the Judge's discretion and 

local rules of practice (commonly known and enforced). 

18. Tomsheck then compounded his error by filing a Petition for Writ of Mandamus 

(the "Petition") on or about May 13, 2014, rather than taking a direct appeal from the Court's 

order on the New Trial Motion. 
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11.  On or about June 19, 2013, Beavor retained Tomsheck for the purposes of 

defending him as his attorney in the Hefetz claim (the "Agreement"). 

12.  On June 20, 2013, Tomsheck filed an opposition to the New Trial Motion (the 

"Opposition"). In the Opposition, Tomsheck failed to substantively oppose the request for a new 

trial. Tomsheck did not respond to either of the two substantive arguments, that reasonably 

appeared to have merit, presented by Hefetz in the New Trial Motion. 

13.  Instead, Tomsheck’s Opposition solely argued that Hefetz failed to timely file the 

New Trial Motion. 

14.  In his Reply, Hefetz clearly explained why his New Trial Motion was timely and 

sought to have his New Trial Motion granted pursuant to EDCR 2.20 because Tomsheck failed 

to file a substantive opposition to the New Trial Motion. 

15.  On August 7, 2013, the District Court heard arguments on the New Trial Motion. 

16.  During argument on the New Trial Motion, the trial court stated that it would not 

have granted the New Trial Motion if Tomsheck had filed a substantive written opposition on the 

merits of the New Trial Motion. 

17.  The Court noted that Tomsheck only filed an opposition regarding the timeliness 

of the New Trial Motion and that Tomsheck was incorrect regarding his calculation of 

timeliness. Without Tomsheck having filed any substantive opposition to the New Trial Motion, 

the Court granted the New Trial Motion as unopposed, as permitted by the Judge’s discretion and 

local rules of practice (commonly known and enforced). 

18.  Tomsheck then compounded his error by filing a Petition for Writ of Mandamus 

(the "Petition") on or about May 13, 2014, rather than taking a direct appeal from the Court's 

order on the New Trial Motion. 
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19. On or about September 16, 2014, the Nevada Supreme Court entered an order 

denying Tomsheck' s Petition, noting that writ relief was unavailable because a direct appeal was 

the proper course of action to challenge the trial court's ruling on the New Trial Motion. 

20. However, by that time the Petition was filed more than thirty days after entry of 

the District Court order granting the New Trial Motion, the Petition could not be converted into 

an appeal. 

21. Additionally, Tomsheck made no attempt to convert the Petition into an appeal or 

to concurrently file an appeal contesting the Court's order granting the New Trial Motion . 

22. As a result of Tomsheck' s errors, the judgment on the jury verdict in Beavor's 

favor was vacated and Hefetz's action against Beavor continued. 

23. Tomsheck withdrew as counsel for Beavor on November 5, 2014. 

24. On January 21, 2015, Gordon Silver filed a Notice of Appearance on behalf of 

Beavor, which representation was later continued by Dickinson Wright.. 

25. Over the following several years, Beavor incurred legal fees in defending against 

Hefetz's breach of guaranty claim. 

26. In the meantime, on or about September 16, 2015, Tomsheck was expressly 

placed on notice that Beavor intended to pursue his claims of malpractice. In March 2016 the 

parties further agreed to toll the statute of limitations for the claims of malpractice until the 

expiration of 180 days following an appeal or final resolution. 

27. Hefetz's claim against Beavor was recently resolved on or about March 13, 2019 

with the filing of a stipulation to dismiss with prejudice being filed. 

28. Beavor now brings these claims against Tomsheck, which is timely per the 

written agreement of Beavor and Tomsheck to toll the applicable statute of limitations. 
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19.  On or about September 16, 2014, the Nevada Supreme Court entered an order 

denying Tomsheck' s Petition, noting that writ relief was unavailable because a direct appeal was 

the proper course of action to challenge the trial court's ruling on the New Trial Motion. 

20.  However, by that time the Petition was filed more than thirty days after entry of 

the District Court order granting the New Trial Motion, the Petition could not be converted into 

an appeal. 

21. Additionally, Tomsheck made no attempt to convert the Petition into an appeal or 

to concurrently file an appeal contesting the Court’s order granting the New Trial Motion . 

22.  As a result of Tomsheck' s errors, the judgment on the jury verdict in Beavor's 

favor was vacated and Hefetz's action against Beavor continued. 

23.  Tomsheck withdrew as counsel for Beavor on November 5, 2014. 

24.  On January 21, 2015, Gordon Silver filed a Notice of Appearance on behalf of 

Beavor, which representation was later continued by Dickinson Wright.. 

25.  Over the following several years, Beavor incurred legal fees in defending against 

Hefetz's breach of guaranty claim. 

26. In the meantime, on or about September 16, 2015, Tomsheck was expressly 

placed on notice that Beavor intended to pursue his claims of malpractice.  In March 2016 the 

parties further agreed to toll the statute of limitations for the claims of malpractice until the 

expiration of 180 days following an appeal or final resolution. 

27. Hefetz’s claim against Beavor was recently resolved on or about March 13, 2019 

with the filing of a stipulation to dismiss with prejudice being filed.  

28.  Beavor now brings these claims against Tomsheck, which is timely per the 

written agreement of Beavor and Tomsheck to toll the applicable statute of limitations. 

 

AA 60



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

III. 

CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 

(Professional Negligence) 

29. Beavor repeats and realleges and every allegation contained in the foregoing 

paragraphs as though fully set forth herein. 

30. Beavor and Tonsheck entered into an attorney-client relationship. 

31. As part of that relationship, Tomsheck owed a duty to Beavor to use such skill, 

prudence, and diligence as lawyers of ordinary skill and capacity possess in exercising and 

performing the tasks which they undertake. 

32. Tomsheck breached his duty to Beavor, at least in part, by failing to substantively 

oppose the New Trial Motion, but instead relying solely on a clearly erroneous procedural 

argument, by failing to file a direct appeal of the Court's order on the New Trial Motion, by 

instead filing the Petition, by filing the Petition outside the thirty day appeal window such that it 

could not be converted to an appeal, and/or by failing to even attempt to convert the Petition into 

an appeal. 

33. The District Court has expressly stated that, but for Tomsheck' s failure to 

substantively oppose the New Trial Motion, the New Trial Motion would have been denied. 

34. Rather, despite a jury finding in favor of Beavor initially and the dismissal of the 

action being achieved, Beavor was compelled to defend the action for several years, which was 

eventually resolved in March 2019. 

35. The legal fees, efforts, costs and other damages would not have been incurred but 

for the actions of Tomsheck. 
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III. 

CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 

(Professional Negligence) 

 29. Beavor repeats and realleges and every allegation contained in the foregoing 

paragraphs as though fully set forth herein. 

 30. Beavor and Tonsheck entered into an attorney-client relationship.   

31. As part of that relationship, Tomsheck owed a duty to Beavor to use such skill, 

prudence, and diligence as lawyers of ordinary skill and capacity possess in exercising and 

performing the tasks which they undertake. 

32.  Tomsheck breached his duty to Beavor, at least in part, by failing to substantively 

oppose the New Trial Motion, but instead relying solely on a clearly erroneous procedural 

argument, by failing to file a direct appeal of the Court's order on the New Trial Motion, by 

instead filing the Petition, by filing the Petition outside the thirty day appeal window such that it 

could not be converted to an appeal, and/or by failing to even attempt to convert the Petition into 

an appeal. 

33.  The District Court has expressly stated that, but for Tomsheck' s failure to 

substantively oppose the New Trial Motion, the New Trial Motion would have been denied. 

34. Rather, despite a jury finding in favor of Beavor initially and the dismissal of the 

action being achieved, Beavor was compelled to defend the action for several years, which was 

eventually resolved in March 2019.   

35. The legal fees, efforts, costs and other damages would not have been incurred but 

for the actions of Tomsheck. 
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36. As a result of Tomsheck' s breach of his duty to Beavor, Beavor has had to incur 

additional legal fees and damages in excess of $50,000 in defending against Hefetz's claim. 

37. It has been necessary for Beavor to retain counsel, and Beavor is entitled to an 

award of attorney's fees and costs incurred in the litigation of this claim. 

SECOND CLAIM FOR RELIEF 

(Breach of Fiduciary Duty / Breach of Duty of Loyalty) 

38. Beavor repeats and realleges and every allegation contained in the foregoing 

paragraphs as though fully set forth herein. 

39. Beavor's attorney, Tomsheck, attorney, owed a continuing fiduciary duty and 

duty of loyalty to him. 

40. A fiduciary relationship exists when one has a right to expect trust and confidence 

in the integrity and fidelity of another. 

41. Attorneys owe a fiduciary duty to their clients and a duty of loyalty 

42. As Beavor's attorney, Tomsheck breached these duties as described herein. 

43. That these breaches of duties caused Beavor significant damages in excess of 

$50,000. 

WHEREFORE, Beavor prays for relief as follows: 

1. For an award against Tomsheck, in favor of Beavor, in an amount in 

excess of $50,000.00; 

2. For pre judgment interest at the applicable legal rate; 

3. For an award to Beavor of his costs; 

4. For an award to Beavor of his reasonable attorneys' fees; and 
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36. As a result of Tomsheck' s breach of his duty to Beavor, Beavor has had to incur 

additional legal fees and damages in excess of $50,000 in defending against Hefetz's claim. 

37.  It has been necessary for Beavor to retain counsel, and Beavor is entitled to an 

award of attorney's fees and costs incurred in the litigation of this claim. 

SECOND CLAIM FOR RELIEF 

(Breach of Fiduciary Duty / Breach of Duty of Loyalty) 

38. Beavor repeats and realleges and every allegation contained in the foregoing 

paragraphs as though fully set forth herein. 

39. Beavor’s attorney, Tomsheck, attorney, owed a continuing fiduciary duty and 

duty of loyalty to him. 

40. A fiduciary relationship exists when one has a right to expect trust and confidence 

in the integrity and fidelity of another.   

41. Attorneys owe a fiduciary duty to their clients and a duty of loyalty 

42. As Beavor’s attorney, Tomsheck breached these duties as described herein. 

43. That these breaches of duties caused Beavor significant damages in excess of 

$50,000. 

WHEREFORE, Beavor prays for relief as follows: 

1.  For an award against Tomsheck, in favor of Beavor, in an amount in 

excess of $50,000.00; 

2.  For pre-judgment interest at the applicable legal rate; 

3.  For an award to Beavor of his costs; 

4.  For an award to Beavor of his reasonable attorneys' fees; and 

/// 

/// 
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5. For such other and further relief that the Court deems just and proper. 

Dated this 23rd day of April 2019. 

THE BARNABI LAW FIRM, PLLC 

By: /s/ CJ Barnabi 

Charles ("CJ") E. Barnabi Jr., Esq. 
Nevada Bar No. 14477 
8981 W. Sahara Ave., Ste. 120 
Las Vegas, Nevada 89117 

H. Stan Johnson, Esq. 
COHENIJOHNSONIPARKERIEDWARDS 
Nevada Bar No. 00265 
375 East Warm Springs Road, Ste. 104 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff 
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5.  For such other and further relief that the Court deems just and proper. 

 Dated this 23rd day of April 2019. 

THE BARNABI LAW FIRM, PLLC 

 

 

     By: /s/ CJ Barnabi____________________  

Charles (“CJ”) E. Barnabi Jr., Esq. 

Nevada Bar No. 14477 

8981 W. Sahara Ave., Ste. 120 

Las Vegas, Nevada 89117 

   

H. Stan Johnson, Esq. 

COHEN|JOHNSON|PARKER|EDWARDS 

Nevada Bar No. 00265 

375 East Warm Springs Road, Ste. 104 

Las Vegas, Nevada 89119 

Attorneys for Plaintiff 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

CHRISTOPHER BEAVOR, 	 Supreme Court No. 65656 
Petitioner, 	 District Court Case No. A645353 

vs. 
THE EIGHTH JUDICIAL DISTRICT COURT 
OF THE STATE OF NEVADA, IN AND FOR 
THE COUNTY OF CLARK; AND THE 
HONORABLE RONALD J. ISRAEL, DISTRICT 
JUDGE, 
Respondents, 

and 
YACOV JACK HEFETZ, 
Real Party in Interest. 

NOTICE IN LIEU OF REMITTITUR 

TO THE ABOVE-NAMED PARTIES: 

The decision and Order of the court in this matter having been entered on September 
16th, 2014, and the period for the filing of a petition for rehearing having expired and no 
petition having been filed, notice is hereby given that the Order and decision entered 
herein has, pursuant to the rules of this court, become effective. 

DATE: October 13, 2014 

Tracie Lindeman ;  Clerk of Court 

By: Amanda Ingersoll 
Deputy Clerk 

cc: 	Hon. Ronald J. Israel, District Judge 
Hofland & Tomsheck 
Cohen-Johnson LLC 
Steven D. Grierson, Eighth District Court Clerk 

1 	 14-33922 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

Supreme Court No 68438/68843 
District Court Case No. A645353 YACOV JACK HEFETZ, 

Appellant, 
vs. 
CHRISTOPHER BEAVOR, 

Respondent. FILE 
MAY 10 2016, 

YACOV JACK HEFETZ, 

Appellant, 
vs. 
CHRISTOPHER BEAVOR, 

Respondent. 
REMITTITUR 

TO: Steven D. Grierson, Eighth District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: April 26, 2016 

Tracie Lindeman, Clerk of Court 

By: Amanda Ingersoll 

Chief Deputy Clerk 

cc (without enclosures): 

Hon. Ronald J. Israel, District Judge 

Cohen-Johnson LLC 

Dickinson Wright PLLC 

RECEIPT FOR REMITTITUR 

RECEIVED / 

APR 2 9 2016 

CLERK OF THE COURT 

Received of Trade Lindeman, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on 	APR 2 9 2016  

C El 11-4., 	L.,ciSMAAIA 
pepUty District Court Clerk 

TRAM K. LINDEMAN 

CLERK OF SUPREME COURT 
DEPUTY CLERK 

MAY U 4 C6i6 

1 
	 16-13069 

AA 114
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

YACOV JACK HEFETZ, 
Appellant, 
vs. 
CHRISTOPHER BEAVOR, 
Respondent. 

Supreme Court No. 68438/68843 
District Court Case No. A645353 

YACOV JACK HEFETZ, 
Appellant, 
vs. 
CHRISTOPHER BEAVOR, 
Respondent. 

CLERK'S CERTIFICATE  

STATE OF NEVADA, ss. 

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER these appeals DISMISSED." 

Judgment, as quoted above, entered this 1st day of April, 2016. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
April 26, 2016. 

Tracie Lindeman, Supreme Court Clerk 

By: Amanda Ingersoll 
Chief Deputy Clerk 
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Tower Homes v. Heaton, 132 Nev. 628 (2016) 
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132 Nev. 628 
Supreme Court of Nevada. 

TOWER HOMES, LLC, A Nevada Limited 
Liability Company, Appellant, 

v. 
William H. HEATON, Individually; and Nitz 

Walton & Heaton, Ltd., A Domestic Professional 
Corporation, Respondents. 

No. 65755. 
| 

Aug. 12, 2016. 

Synopsis 
Background: Creditors, who were authorized by 
bankruptcy trustee to pursue Chapter 11 debtor’s legal 
malpractice claim, brought legal malpractice action 
against attorney and law firm, asserting negligence and 
breach of fiduciary duty claims arising out of the loss of 
earnest money deposits that creditors gave to debtor to 
reserve condominium space in buildings that debtor 
planned to build. The Eighth Judicial District Court, Clark 
County, Gloria Sturman, J., 2014 WL 2892155, entered 
summary judgment in favor of attorney and law firm. 
Creditors appealed. 
  

Holdings: The Supreme Court, Hardesty, J., held that: 
  
[1] creditors did not pursue legal malpractice claim on 
behalf of debtor’s estate, and thus, conditions set forth in 
bankruptcy statute, permitting estate’s representative to 
pursue debtor’s claims, were not satisfied, and 
  
[2] bankruptcy trustee’s stipulation and court’s order 
permitting creditors to pursue debtor’s legal malpractice 
claim constituted assignment of the claim in violation of 
public policy against assignments of legal malpractice 
claims. 
  

Affirmed. 
  
 
 

West Headnotes (14) 
 
 
[1] Appeal and Error 

 De novo review 
 

 The Supreme Court reviews a summary 
judgment order de novo. 

 
 

 
 
[2] 
 

Judgment 
Absence of issue of fact 

 
 Summary judgment is appropriate only when the 

pleadings and record demonstrate that no 
genuine issue of material fact exists and that the 
moving party is entitled to judgment as a matter 
of law. 

 
 

 
 
[3] 
 

Appeal and Error 
Summary Judgment 

 
 When reviewing a summary judgment motion 

on appeal, evidence, and any reasonable 
inferences drawn from it, must be viewed in a 
light most favorable to the nonmoving party. 

 
 

 
 
[4] 
 

Bankruptcy 
In general;  standing 

 
 A bankruptcy trustee can pursue a debtor’s legal 

claims. 11 U.S.C.A. §§ 704(a), 1123(b)(3)(B). 

 
 

 
 
[5] 
 

Assignments 
For Tort 

 
 As a matter of public policy, the court cannot 

permit enforcement of a legal malpractice action 
which has been transferred by assignment, but 
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which was never pursued by the original client. 

1 Cases that cite this headnote 
 

 
 
[6] 
 

Attorney and Client 
In general;  limitations 

 
 The decision as to whether to bring a 

malpractice action against an attorney is one 
peculiarly vested in the client. 

 
 

 
 
[7] 
 

Bankruptcy 
Leave to sue 

Bankruptcy 
Construction, execution, and performance 

 
 Where a Chapter 11 bankruptcy plan of 

reorganization grants a creditor the right to 
pursue a claim belonging to the debtor’s estate 
as a representative of the estate, and where the 
representative has no independent claim to any 
proceeds from a successful prosecution, there 
has been no assignment of the claim. 11 
U.S.C.A. § 1123(b)(3)(B). 

 
 

 
 
[8] 
 

Bankruptcy 
Leave to sue 

Bankruptcy 
Requisites of Confirmable Plan 

 
 Although Nevada law prohibits the assignment 

of legal malpractice claims, a Chapter 11 
bankruptcy plan may provide for an estate 
representative to pursue a legal malpractice 
claim belonging to the estate without an 
assignment so long as the representative is 
prosecuting the claim on behalf of the estate. 11 
U.S.C.A. § 1123(b)(3)(B). 

1 Cases that cite this headnote 

 

 
 
[9] 
 

Assignments 
For Tort 

Bankruptcy 
In general;  standing 

 
 Pursuit of a legal malpractice claim by a Chapter 

11 bankruptcy estate representative on behalf of 
the estate is not contrary to the rule prohibiting 
assignment of a legal malpractice claim because 
the representative does not own the claim and is 
entitled only to reimbursement for incurred 
expenses and a reasonable hourly fee for its 
services, as permitted by federal bankruptcy 
law. 11 U.S.C.A. § 1123(b)(3)(B). 

 
 

 
 
[10] 
 

Assignments 
By Assignee 

Bankruptcy 
In general;  standing 

 
 If a party seeks to prosecute a legal malpractice 

action belonging to a Chapter 11 bankruptcy 
estate on its own behalf, it must do so as an 
assignee, not as a special representative. 11 
U.S.C.A. § 1123(b)(3)(B). 

 
 

 
 
[11] 
 

Assignments 
By Assignee 

Bankruptcy 
In general;  standing 

 
 Creditors did not pursue legal malpractice claim 

belonging to Chapter 11 bankruptcy estate on 
behalf of the estate, and thus, conditions set 
forth in bankruptcy statute, permitting estate’s 
representative to pursue debtor’s claims, were 
not satisfied, where bankruptcy court’s order 
transferred control and proceeds of the claim to 
the creditors. 11 U.S.C.A. § 1123(b)(3)(B). 
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[12] 
 

Assignments 
For Tort 

Bankruptcy 
Leave to sue 

 
 Bankruptcy trustee’s stipulation and court’s 

order permitting creditors to pursue Chapter 11 
debtor’s legal malpractice claim, arising out of 
the loss of earnest money deposits that creditors 
gave to debtor to reserve condominium space, 
constituted assignment of the claim in violation 
of public policy against assignment of legal 
malpractice claims; although order did not use 
the term “assigned,” court gave creditors the 
right to pursue any and all claims on debtor’s 
behalf, no limit was placed on creditors’ control 
of the case, and creditors were entitled to any 
recovery. 11 U.S.C.A. § 1123(b)(3)(B). 

 
 

 
 
[13] 
 

Assignments 
For Tort 

Bankruptcy 
In general;  standing 

 
 When the conditions set forth in bankruptcy 

statute, allowing representative of Chapter 11 
bankruptcy estate to pursue debtor’s claims, are 
not satisfied, Nevada law prohibits the 
assignment of legal malpractice claims from a 
bankruptcy estate to creditors. 11 U.S.C.A. § 
1123(b)(3)(B). 

1 Cases that cite this headnote 
 

 
 
[14] 
 

Assignments 
For Tort 

 
 It is the unique quality of legal services, the 

personal nature of the attorney’s duty to the 
client and the confidentiality of the 
attorney-client relationship that invoke public 
policy considerations supporting the conclusion 

that malpractice claims should not be subject to 
assignment. 
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Before HARDESTY, SAITTA and PICKERING, JJ. 
 
 
 
 

OPINION 

By the Court, HARDESTY, J.: 

*630 In this case, a bankruptcy court entered an order 
authorizing the bankruptcy trustee to permit a group of 
creditors to pursue a debtor’s legal malpractice claim in 
the debtor’s name. The order provided that the creditors 
were entitled to all financial benefit from the claim, and 
no limit was placed on the creditors’ control of the 
lawsuit. The creditors **120 then pursued that claim in 
Nevada district court. On the defendant attorney and law 
firm’s motion, the district court entered summary 
judgment concluding that Nevada law prohibits the 
assignment of legal malpractice claims. To resolve this 
appeal, *631 we are asked to consider whether the 
trustee’s stipulation to permit the creditors to pursue the 
claim and the bankruptcy court’s order authorizing the 
same resulted in an impermissible assignment of a legal 
malpractice claim. We conclude that the stipulation and 
order constituted an assignment, which is prohibited 
under Nevada law as a matter of public policy. Further, 
while we recognize that, when certain conditions are met, 
creditors may bring a debtor’s legal malpractice claim 
pursuant to 11 U.S.C. § 1123(b)(3)(B) (2012), those 
conditions were not met in this case. 
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FACTS AND PROCEDURAL HISTORY 

Appellant Tower Homes, LLC, and Rodney Yanke, its 
managing member, began developing a residential 
common ownership project called Spanish View Towers 
Project (hereinafter the project). Tower Homes planned 
to build three 18–story condominium towers as a part of 
the project. Attorney William Heaton and the law firm 
Nitz, Walton & Heaton, Ltd. (collectively Heaton), were 
retained by Tower Homes for legal guidance. A number 
of individual investors (hereinafter the purchasers) 
entered into contracts with Tower Homes and made 
earnest money deposits to reserve condominium space. 
The project failed, and Tower Homes entered Chapter 11 
bankruptcy protection. 
  
The purchasers were among the many creditors during the 
bankruptcy proceedings. A plan of reorganization was 
created by the bankruptcy trustee and a confirmation 
order was entered by the bankruptcy court in 2008. The 
plan and the confirmation order stated that the trustee and 
the bankruptcy estate retained all legal claims. 
  
In 2010, the bankruptcy trustee entered into a stipulation 
with the purchasers recognizing that the trustee did not 
have sufficient funds to pursue any legal malpractice 
claims arising out of the loss of the purchasers’ earnest 
money deposits and permitting the purchasers to pursue 
that claim in the Tower Homes’ name. The bankruptcy 
court then entered an order authorizing the trustee to 
release to the purchasers all of Tower Homes’ claims 
against any individual or entity that was liable for the loss 
of the earnest money deposits. Because there is a dispute 
as to whether the purchasers are pursing the claim 
individually, on behalf of the estate, or as Tower Homes, 
LLC, we will refer to the appellant party in this case as 
the purchasers. 
  
Pursuant to the 2010 order, the purchasers filed a legal 
malpractice lawsuit in 2012 against Heaton, naming 
Tower Homes as plaintiff, alleging negligence and 
breach of fiduciary duty claims. The district court was not 
satisfied that the purchasers had standing under the 2010 
order to pursue the claim, but it allowed the purchasers to 
ask the bankruptcy court for an amended order to remedy 
any potential concerns. 
  
In 2013, the trustee and bankruptcy court again attempted 
to allow the purchasers to pursue the claims. The second 
stipulation *632 agreed to by the trustee and the 
purchasers stated, in relevant part, as follows: 

1) The Trustee has determined that he does not intend 
and, in any event, does not have sufficient funds in the 
Estate to pursue claims on behalf of the Debtor.... 

.... 

5) The Trustee hereby stipulates and agrees to permit 
the Tower Homes Purchasers[ ] to pursue ... the action 
currently filed in the Clark County District Court styled 
as Tower Homes, LLC v. William H. Heaton, et al. ... 

(Emphasis added.) 
  
The relevant portion of the bankruptcy court’s 
corresponding order stated: 

[T]his Order authorizes the Trustee to permit the Tower 
Homes Purchasers [ ] to pursue any and all claims on 
behalf of Tower Homes, LLC (the “Debtor”) ... which 
shall specifically include ... pursuing the action 
currently filed in the Clark County District Court styled 
as Tower Homes, LLC v [.] William H. Heaton et al. ... 

**121 ... [T]his Court hereby authorizes the law firm of 
Marquis Aurbach Coffing, and/or Prince & Keating 
LLP ... to recover any and all earnest money deposits, 
damages, attorneys fees and costs, and interest thereon 
on behalf of Debtor and the Tower Homes Purchasers 
and that any such recoveries shall be for the benefit of 
the Tower Homes Purchasers. 

(Emphases added.) 
  
Heaton moved for summary judgment in the district court, 
arguing that the 2013 bankruptcy stipulation and order 
constituted an impermissible assignment of a legal 
malpractice claim to the purchasers. The district court 
agreed and granted summary judgment in favor of 
Heaton. This appeal follows. 
  
 
 

DISCUSSION 

[1] [2] [3] We review a summary judgment de novo. Wood v. 
Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 
(2005). Summary judgment is appropriate only when the 
pleadings and record demonstrate that no genuine issue of 
material fact exists and that the moving party is entitled to 
judgment as a matter of law. Id. When reviewing a 
summary judgment motion, “evidence, and any 
reasonable inferences drawn from it, must be viewed in a 
light most favorable to the nonmoving party.” Id. 
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[4] When a bankruptcy petition is filed, all of the debtor’s 
property, other than certain exceptions, becomes part of 
the bankruptcy estate. *633 11 U.S.C. § 541(a) (2012). A 
bankruptcy trustee is charged with administering the 
estate and recovering assets for the creditors’ benefit. 11 
U.S.C. § 704(a) (2012); 11 U.S.C. § 1123(b)(3)(B) 
(2012). The trustee can pursue a debtor’s legal claims. 
Office of Statewide Health Planning & Dev. v. Musick, 
Peeler & Garrett, 76 Cal.App.4th 830, 90 Cal.Rptr.2d 
705, 707–08 (1999); see also In re J.E. Marion, Inc., 199 
B.R. 635, 637 (Bankr.S.D.Tex.1996) (stating that 
potential legal claims belong to the estate). Therefore, 
when Tower Homes entered bankruptcy protection, the 
trustee was allowed to pursue a potential legal malpractice 
claim against Heaton. However, the issue presented in this 
case is whether the bankruptcy order impermissibly 
assigned a legal malpractice claim under Nevada law. 
  
 
 

Under Nevada law, the assignment of legal malpractice 
claims is generally prohibited 
[5] [6] “As a matter of public policy, we cannot permit 
enforcement of a legal malpractice action which has been 
transferred by assignment ... but which was never pursued 
by the original client.” Chaffee v. Smith, 98 Nev. 222, 
223–24, 645 P.2d 966, 966 (1982). “The decision as to 
whether to bring a malpractice action against an attorney 
is one peculiarly vested in the client.” Id. at 224, 645 P.2d 
at 966. 
  
Notwithstanding the rule set forth in Chaffee, the 
purchasers argue that they were named representatives of 
the estate and under federal law a Chapter 11 bankruptcy 
plan may permit such representatives to bring a legal 
malpractice claim on behalf of the estate without an 
assignment, or, alternatively, that there was no assignment 
of the legal malpractice claim, only an assignment of 
proceeds. Heaton argues that the 2013 bankruptcy 
stipulation and order did not appoint the purchasers to 
represent the bankruptcy estate in a legal malpractice 
claim on behalf of the estate as permitted under 11 U.S.C. 
§ 1123(b)(3)(B) (2012), but instead purported to authorize 
the purchasers to prosecute a legal malpractice action on 
their own behalf and benefit in Tower Homes’ name, 
thus constituting an unlawful assignment of a legal 
malpractice claim. 
  
 
 

Bankruptcy statutes permit bankruptcy creditors to bring 
debtor malpractice claims under certain conditions 
[7] Courts recognize that creditors can bring a debtor’s 
legal malpractice claim under bankruptcy law when 
certain conditions are satisfied. See Musick, 90 
Cal.Rptr.2d at 708. 11 U.S.C. § 1123(b)(3)(B) (2012) 
states that “a plan may ... provide for ... the retention and 
enforcement [of a claim of the estate] by the debtor, by 
the trustee, or by a representative of the estate appointed 
for such purpose, of any such claim or interest.” 
(Emphasis added.) Where a *634 Chapter 11 bankruptcy 
plan of reorganization grants a **122 creditor the right to 
pursue a claim belonging to the debtor’s estate pursuant to 
11 U.S.C. § 1123(b)(3)(B) (2012) as a representative of 
the estate, and where the representative “has no 
independent claim to any proceeds from a successful 
prosecution, there has been no assignment” of the claim. 
Appletree Square I Ltd. P’ship v. O’Connor & Hannan, 
575 N.W.2d 102, 106 (Minn.1998). 
  
[8] [9] [10] Thus, although Nevada law prohibits the 
assignment of legal malpractice claims, a bankruptcy plan 
may provide for an estate representative to pursue a legal 
malpractice claim belonging to the estate without an 
assignment so long as the representative is prosecuting the 
claim “on behalf of the estate.” Musick, 90 Cal.Rptr.2d at 
708. Pursuit of such a claim by a bankruptcy estate 
representative is not contrary to the rule prohibiting 
assignment because the representative “does not own the 
claim and is entitled only to reimbursement for incurred 
expenses and a reasonable hourly fee for its services,” as 
permitted by federal bankruptcy law. Id. “[I]f a party 
seeks to prosecute the action on its own behalf, it must do 
so as an assignee, not as a special representative.” Id. 
  
[11] Although the purchasers assert that the bankruptcy 
stipulation and order authorized them to bring the legal 
malpractice action in Tower Homes’ name on behalf of 
the estate as set forth under section 11 U.S.C. § 
1123(b)(3)(B) (2012), the bankruptcy court’s order 
transferred control and proceeds of the claim to the 
purchasers. We therefore conclude that the purchasers are 
not pursuing a legal malpractice action on behalf of 
Tower Homes’ estate as provided under 11 U.S.C. § 
1123(b)(3)(B) (2012). 
  
 
 

The legal malpractice claim against Heaton was 
improperly assigned to the purchasers 
[12] [13] When the 11 U.S.C. § 1123(b)(3)(B) (2012) 
conditions are not satisfied, Nevada law prohibits the 
assignment of legal malpractice claims from a bankruptcy 
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estate to creditors. See Chaffee, 98 Nev. at 223–24, 645 
P.2d at 966 (generally prohibiting the assignment of legal 
malpractice claims (citing Goodley v. Wank & Wank, Inc., 
62 Cal.App.3d 389, 133 Cal.Rptr. 83 (1976) (detailing 
policy considerations that underlie the nonassignability of 
legal malpractice claims))); see also In re J.E. Marion, 
Inc., 199 B.R. at 639 (“[T]he costs to the legal system of 
assigning legal malpractice claims in the bankruptcy 
context outweighs the benefits”) 
  
To overcome these concerns, the purchasers contend that 
they were only assigned proceeds, not the entire 
malpractice claim *635 against Heaton.1 IN EDWARD J. 
Achrem, CHARTERED v. exprEssway plaza Ltd. 
Partnership, this court determined that the assignment of 
personal injury claims was prohibited, but the assignment 
of personal injury claim proceeds was allowed. 112 Nev. 
737, 741, 917 P.2d 447, 449 (1996). 
  
We are not convinced that Achrem’ s reasoning applies to 
legal malpractice claims; however, even if an assignment 
of the claim is distinguished from a right to proceeds in 
the legal malpractice context, the 2013 bankruptcy 
stipulation and order constitute an assignment of the 
entire claim. In Achrem, this court determined that the 
difference between an assignment of an entire case and an 
assignment of proceeds was the retention of control. Id. 
When only the proceeds are assigned, the original party 
maintains control over the case. Id. at 740–41, 917 P.2d at 
448–49. When an entire claim is assigned, a new party 
gains control over the case. Id. Here, the bankruptcy court 
gave the purchasers the right to “pursue any and all claims 
on behalf of ... [d]ebtor ... which **123 shall specifically 
include ... pursuing the action currently filed in the Clark 
County District Court styled as Tower Homes, LLC v[.] 
William H. Heaton, et al.” No limit was placed on the 
purchasers’ control of the case, and the purchasers were 
entitled to any recovery.2 

  
[14] As the court in Goodley stated, “[i]t is the unique 
quality of legal services, the personal nature of the 
attorney’s duty to the client and the confidentiality of the 
attorney-client relationship that invoke public policy 
considerations in our conclusion that malpractice claims 
should not be subject to assignment.” 133 Cal.Rptr. at 87. 
Allowing such assignments would “embarrass the 
attorney-client relationship and imperil the sanctity of the 

highly confidential and fiduciary relationship existing 
between attorney and client.” Id. Here, issues regarding 
the personal nature of the attorney-client privilege are 
implicated. Also, a number of confidentiality problems 
*636 arise if the purchasers are allowed to bring this 
claim. For example, the record reflects that plaintiff’s 
counsel attempted to discover confidential files regarding 
Heaton’s representation of Tower Homes. Because the 
bankruptcy court’s order demonstrates that the purchasers 
are actually pursuing the claim, any disclosure potentially 
breaches Heaton’s duty of confidentiality to Tower 
Homes. Additionally, Tower Homes can no longer 
control what confidential information is released, because 
it cannot decide whether to dismiss the claim in order to 
avoid disclosure of confidential information. In Nevada, 
the duty of confidentiality does not extend “to a 
communication relevant to an issue of breach of duty by 
the lawyer to his or her client.” NRS 49.115(3). 
  
While the 2013 bankruptcy stipulation and order here do 
not explicitly use “assigned,” such formalistic language is 
not required for a valid assignment. See Easton Bus. 
Opportunities, Inc. v. Town Exec. Suites, 126 Nev. 119, 
127, 230 P.3d 827, 832 (2010) (“[T]here are no prescribed 
formalities that must be observed to make an effective 
assignment. The assignor must manifest a present 
intention to transfer its contract right to the assignee.” 
(internal quotations and citations omitted)). The 2013 
bankruptcy stipulation and court order express the 
bankruptcy court’s and the bankruptcy trustee’s present 
intention to allow the purchasers to control the legal 
malpractice case. As a result, we conclude that the district 
court properly determined that the legal malpractice claim 
was assigned to the purchasers. 
  
Accordingly, for the reasons set forth above, we affirm 
the district court’s summary judgment. 
  

We concur: SAITTA, and PICKERING, JJ. 

All Citations 
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Footnotes 
 
1 
 

The purchasers also argue that no assignment occurred because Tower Homes, not the purchasers, is the real party 
in interest as Tower Homes is the only entity with the requisite attorney-client privilege to bring a legal malpractice 
action. However, given the clear and express language in the 2013 bankruptcy stipulation and order providing the 
purchasers with a right to bring the claim and the exclusive interest in proceeds, we conclude that this contention is 
meritless. Painter v. Anderson, 96 Nev. 941, 943, 620 P.2d 1254, 1255–56 (1980) (“The concept ‘real party in interest’
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under NRCP 17(a) means that an action shall be brought by a party who possesses the right to enforce the claim and 
who has a significant interest in the litigation.” (internal quotations omitted)). 
 

2 
 

The purchasers also contend that even if their claim was impermissibly assigned, the portion of the bankruptcy court 
order allowing the purchasers to retain any recovery should be ignored and the proceeds should revert back to the 
estate. However, the purchasers have cited no authority to support a remedy that would result in rewriting the 
bankruptcy court’s order severing the purchasers’ rights to proceeds, and we decline to do so. 
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Harry I. GOODLEY, Plaintiff and Appellant, 
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WANK AND WANK, INC., a corporation, et al., 
Defendants and Respondents. 

Civ. 48001. 
| 

Sept. 28, 1976. 

Synopsis 
The assignee of a claim for damages for legal malpractice 
brought an action on the claim against a law firm. The 
Superior Court, Los Angeles County, August J. Goebel, 
J., entered judgment for defendants, and plaintiff 
appealed. The Court of Appeal, Lillie, J., held that the 
claim in suit was not assignable. 
  
Affirmed. 
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Assignments 
For Tort 

 
 Claim for damages for legal malpractice was not 

assignable. West’s Ann.Code Civ.Proc. § 437c; 
West’s Ann.Civ. Code, §§ 953, 954. 

143 Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

*391 **83 Harry I. Goodley, in pro per. 

Roper & Folino and Craig N. Beardsley, Los Angeles, for 

defendants and respondents. 

Opinion 
 

LILLIE, Associate Justice. 

 

The First Amended Complaint for Negligence alleges 
‘That plaintiff is the owner of the claim (legal 
malpractice) against defendants herein by virtue of a 
written assignment by Eleanor Rae Katz, dated August 7, 
1972’; that defendants are attorneys at law and 
represented Eleanor Katz in a dissolution of marriage 
proceeding during the course of which they were 
negligent in advising her that they did not have to keep in 
their possession certain original insurance policies of 
which she was beneficiary and returned them to her, and 
in failing to secure a court order to restrain her husband 
from changing the status of said policies; that 
subsequently and during the pendency of the dissolution 
proceeding, her husband found the policies and, without 
her knowledge, cancelled the same and shortly thereafter 
died; that defendants’ erroneous advice that she was 
protected in her property rights, was *392 the proximate 
cause of her loss of the proceeds from the policies; and 
that as a result of defendants’ negligence she has been 
damaged in the sum of $147,000. Subsequent to the filing 
of their answer and extensive discovery proceedings, 
defendants filed motion for summary judgment. Judgment 
was entered for defendants and against plaintiff on the 
order granting the motion. Plaintiff appeals therefrom. 
The motion for summary judgment was made under 
section 437c, Code of Civil Procedure. It was supported 
by declaration of defendants’ counsel which generally 
asserted that plaintiff’s cause of action is based on a 
written assignment of a tort claim for negligent 
performance of personal legal services rendered to 
Eleanor Katz by defendants. In his opposing declaration 
plaintiff asserted the right to sue under the written 
assignment and relied heavily upon the facts of the 
underlying malpractice claim. The sole issue was whether 
by virtue **84 of the assignment plaintiff has standing to 
bring this action for legal malpractice.1 

On the state of the record it is clear that no factual issues 
were tendered by the declarations. The contention merely 
was that plaintiff has no standing to sue. Accordingly, we 
are not concerned with the sufficiency of the affidavits 
but with the sufficiency of the first amended complaint to 
state a cause of action in this plaintiff, the real issue being 
that the cause of action for tortious conduct by 
defendants, even if properly alleged and proved, cannot 
be asserted by him. ‘That question may appropriately be 
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determined on a motion for summary judgment. 
(Goldstein v. Hoffman, 213 Cal.App.2d 803, 811, 29 
Cal.Rptr. 334; Wilson v. Wilson, 54 Cal.2d 264, 269, 5 
Cal.Rptr. 317, 352 P.2d 725.) We are persuaded, 
moreover, that the motion herein presented and submitted 
to the court, notwithstanding its nomenclature, was 
nothing more than a motion for judgment on the 
pleadings. (See Maxon v. Security Ins. Co., 214 
Cal.App.2d 603, 610, 29 Cal.Rptr. 586.) Accordingly, the 
motion has the purpose and effect of a general demurrer. 
(Colberg, Inc. v. State of California ex rel. Dept. of Pub. 
Wks., 67 Cal.2d 408, 411—414, 62 Cal.Rptr. 401, 432 
P.2d 3.) When a motion is made for a judgment on the 
pleadings, ‘the only question, as on a general demurrer, is 
one of law, and that question is simply whether the 
complaint states a *393 cause of action. (Citations.)’ 
(Maxon v. Security Ins. Co., supra, 214 Cal.App.2d at p. 
610, 29 Cal.Rptr. (586) at p. 589.)’ (Franklin v. Municipal 
Court, 26 Cal.App.3d 884, 900, 103 Cal.Rptr. 354, 364.2) 
Thus we accept as true all allegations of the first amended 
complaint. (Franklin v. Municipal Court, 26 Cal.App.3d 
884, 900, 103 Cal.Rptr. 354.) 
If plaintiff has the right to maintain the within action said 
right can be based only on a written assignment. The crux 
of the issue is whether a cause of action for legal 
malpractice is assignable.3 

In 1872 our Legislature effected a change in the common 
law rule of nonassignability of choses in action by 
enacting sections 9534 and 9545, Civil Code. Thus a thing 
in action arising out of either the violation of a right of 
property or an obligation or contract may be transferred 
(Morris v. Standard Oil Co., 200 Cal. 210, 214, 252 P. 
605; Stapp v. Madera Canal & Irr. Co., 34 Cal.App. 41, 
46, 166 P. 823). The construction and application of the 
broad rule of assignability have developed a complex 
pattern of case law underlying which is the basic public 
policy that “(a)ssignability of things in action is now the 
rule; nonassignability, the exception” (Rued v. Cooper, 
109 Cal. 682, 693, 34 P. 98, 101; Webb v. Pillsbury, 23 
Cal.2d 324, 327, 144 P.2d 1; Jackson v. Deauville 
Holding Co., 219 Cal. 498, 500, 27 P.2d 643; Wikstrom 
v. Yolo Fliers Club, 206 Cal. 461, 464, 274 P. 959; Everts 
v. Will S. Fawcett Co., 24 Cal.App.2d 213, 215, 74 P.2d 
815). “(A)nd this exception is confined to **85 wrongs 
done to the person, the reputation, of the feelings of the 
injured party, and to contracts of a purely personal nature, 
like promises of marriage.” (Rued v. Cooper, 109 Cal. 
682, 693, 34 P. 98, 101.) Thus, causes of action for 
personal injuries arising out of a tort are not assignable6 
nor are those founded upon wrongs of a purely *394 
personal nature such as to the reputation or the feelings of 
the one injured.7 Assignable are choses in action arising 
out of an obligation or breach of contract8 as are those 
arising out of the violation of a right of property (s 954, 

Civ.Code) or a wrong involving injury to personal or real 
property.9 

‘Legal malpractice consists of the failure of an attorney 
‘to use such skill, prudence, and diligence as lawyers of 
ordinary skill and capacity commonly possess and 
exercise in the performance of the tasks which they 
undertake.’ (Lucas v. Hamm (1961) 56 Cal.2d 583, 591, 
15 Cal.Rptr. 821, 825, 364 P.2d 685, 689.) When such 
failure proximately causes damage, it gives rise to an 
action in tort. Since in the usual case, the attorney 
undertakes to perform his duties pursuant to a contract 
with the client, the attorney’s failure to exercise the 
requisite skill and care is also a breach of an express or 
implied term of that contract. . . . ( ) Malpractice in the 
legal field usually causes damage to intangible property 
interests . . ..’ ( *395 Neel v. Magana, Olney, Levy, 
Cathcart & Gelfand, 6 Cal.3d 176, 181, 98 Cal.Rptr. 837, 
838, 491 P.2d 421, 422.) The elements of a cause of 
action for legal malpractice are set up in Budd v. Nixen, 6 
Cal.3d 195 at page 200, 98 Cal.Rptr. 849, at page 852, 
491 P.2d 433, at page 436: ‘(1) the duty of the 
professional to use such skill, prudence, and diligence as 
other members of his profession commonly possess and 
exercise; (2) a breach of that duty; (3) a proximate causal 
connection between the negligent conduct and the 
resulting injury; and (4) actual loss or damage resulting 
from the professional’s negligence (citations).’ Plaintiff’s 
pleading sounds in tort. He has alleged negligence in the 
performance of legal services rendered to his assignor by 
defendants in their failure to secure a restraining order to 
prevent a third party from interfering with the status of 
certain insurance policies. He does not **86 herein seek 
to recover the proceeds of the policies, indeed the amount 
thereof is not alleged, nor plead direct injury to personal 
or real property or sue for breach of contract. Although 
the relationship between plaintiff’s assignor and 
defendants arose out of a contract for legal services, the 
underlying cause herein is clearly one for malpractice the 
gravamen of which is the negligent breach by defendants 
of a duty to plaintiff’s assignor. The prayer is for money 
damages. 

Appellant argues that the claim is ‘for property damages 
arising out of the negligent performance of 
attorneys-at-law representing the assignor and it being a 
nonpersonal tort is freely assignable’. Respondents’ 
position is that the duty owed to plaintiff’s assignor and 
allegedly breached by them is a personal one thus the tort 
is of a ‘purely personal nature,’ and is none the less so 
because the damage alleged to have been suffered by 
plaintiff’s assignor as a direct consequence of their 
alleged negligence is pleaded in terms of money. 

Our view that a chose in action for legal malpractice is 
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not assignable is predicated on the uniquely personal 
nature of legal services and the contract out of which a 
highly personal and confidential attorney-client 
relationship arises, and public policy considerations based 
thereon. 
‘The relation between attorney and client is a fiduciary 
relation of the very highest character, and binds the 
attorney to most conscientious fidelity . . .’ (Cox v. 
Delmas, 99 Cal. 104, 123, 33 P. 836, 839; Neel v. 
Magana, Olney, Levy, Cathcart and Gelfand, 6 Cal.3d 
176, 189, 98 Cal.Rptr. 837, 491 P.2d 421). Thus, not only 
does the attorney owe the duty to use skill, prudence and 
diligence in the performance of the tasks he undertakes 
for his client ( *396 Smith v. Lewis, 13 Cal.3d 349, 356, 
118 Cal.Rptr. 621, 530 P.2d 589) but owes undivided 
loyalty to the interests professionally entrusted to him. 
Because of the inherent character of the attorney-client 
relationship, it has been jealously guarded and restricted 
to only the parties involved. For example, so personal and 
highly confidential is the relationship and so personal are 
the services performed by the attorney that his authority, 
in the absence of exceptional justifying circumstances, is 
not delegable to other counsel without the client’s 
permission; thus, he cannot substitute another attorney in 
his place by assigning a contract with the client while 
services are still being rendered thereunder. (See Taylor v. 
Black Diamond Coal M. Co., 86 Cal. 589, 590, 25 P. 51.) 
Another example is the early denial in California of 
liability of an attorney in tort or contract to an intended 
beneficiary injured by a negligently drawn will (Buckley 
v. Gray, 110 Cal. 339, 42 P. 900).10 Not until Biakanja v. 
Irving, 49 Cal.2d 647, 320 P.2d 16 and Lucas v. Hamm, 
56 Cal.2d 583, 15 Cal.Rptr. 821, 364 P.2d 685, was the 
scope of the liability of an attorney enlarged by 
recognition of a cause of action in tort for negligence or 
for breach of contract in those intended beneficiaries; the 
Supreme Court reasoned that such extension of liability 
‘does not place an undue burden on the profession, 
particularly when we take into consideration that a 
contrary conclusion would cause the innocent beneficiary 
to bear the loss.’ (P. 589, 15 Cal.Rptr. p. 824, 364 P.2d p. 
688.) 

By retaining defendant-attorneys to represent her in 
connection with her status and personal and property 
rights arising out of dissolution of her marriage, there was 
created the professional relationship of attorney-client 
between defendants and plaintiff’s assignor which defined 
the scope of reciprocal rights and duties of the parties. 
The attorneys’ duty to their client arising out of their 
professional employment was a personal one running 
solely to her ( **87 Norton v. Hines, 49 Cal.App.3d 917, 
920, 123 Cal.Rptr. 237). An attorney has but one intended 
beneficiary, his client (see DeLuca v. Whatley, 42 
Cal.App.3d 574, 576, 117 Cal.Rptr. 63 (duty to defend 

client accused of crime)), and no one other than plaintiff’s 
assignor was intended to be benefitted by defendants’ 
performance11 ( *397 Donald v. Garry, 19 Cal.App.3d 
769, 771, 97 Cal.Rptr. 191). However, the personal nature 
of the duty owed to the client does not perforce convert 
the breach thereof to a ‘tort of a purely personal nature’ 
on a par with those wrongs done to the person of the 
injured party or his reputation or feelings which fall 
within the exception to the general rule of assignability; 
but neither does the damage alleged to be a direct 
consequence of defendants’ negligent breach of duty 
convert it to a claim ‘for property damages’ arising out of 
a ‘non-personal tort’ that is freely assignable. 

It is the unique quality of legal services, the personal 
nature of the attorney’s duty to the client and the 
confidentiality of the attorney-client relationship that 
invoke public policy considerations in our conclusion that 
malpractice claims should not be subject to assignment. 
The assignment of such claims could relegate the legal 
malpractice action to the market place and convert it to a 
commodity to be exploited and transferred to economic 
bidders who have never had a professional relationship 
with the attorney and to whom the attorney has never 
owed a legal duty, and who have never had any prior 
connection with the assignor or his rights. The 
commercial aspect of assignability of choses in action 
arising out of legal malpractice is rife with probabilities 
that could only debase the legal profession. The almost 
certain end result of merchandizing such causes of action 
is the lucrative business of factoring malpractice claims 
which would encourage unjustified lawsuits against 
members of the legal profession, generate an increase in 
legal malpractice litigation, promote champerty and force 
attorneys to defend themselves against strangers. The 
endless complications and litigious intricacies arising out 
of such commercial activities would place an undue 
burden on not only the legal profession but the already 
overburdened judicial system, restrict the availability of 
competent legal services, embarrass the attorney-client 
relationship and imperil the sanctity of the highly 
confidential and fiduciary relationship existing between 
attorney and client. 

Public policy encourages those who believe they have 
claims to solve their problems in a court of law and secure 
a judicial adjustment of their differences. The California 
Supreme Court has emphatically rejected the concept of 
self help (i.e., Daluiso v. Boone, 71 Cal.2d 484, 492, 78 
Cal.Rptr. 707, 455 P.2d 811 (policy against self help in 
land disputes)). However, the ever present threat of 
assignment and the possibility that ultimately the attorney 
may be confronted with the necessity of defending 
himself against the assignee of an irresponsible client 
who, because of dissatisfaction with legal services 
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rendered and out of *398 resentment and/or for monetary 
gain, has discounted a purported claim for malpractice by 
assigning the same, would most surely result in a selective 
process for carefully choosing clients thereby rendering a 
disservice to the public and the profession. 
That assignability of the legal malpractice chose in action 
would be contrary to sound public policy is supported by 
many considerations based upon the nature of the services 
rendered by the legal profession. An analogous situation 
is found in the court’s early refusal to recognize a naked 
right of action for fraud and deceit as a marketable 
commodity, holding that assignment of a bare right to 
complain of fraud12 **88 is contrary to public policy 
(Whitney v. Kelly, 94 Cal. 146, 148, 29 P. 624). In 
Sanborn v. Doe, 92 Cal. 152, 28 P. 105, the court quoted 
from Dickinson v. Seaver, 44 Mich. 624, 7 N.W. 182: 
“The present complainant, according to his own proofs, 

has merely purchased claims for the purpose of this 
litigation, or of some litigation. He was never defrauded. 
It would be against every rule of equity to allow a party to 
buy up stale claims, and then seek to establish fraud 
committed against his assignors. A right to complain of 
fraud is not assignable . . ..” (92 Cal. p. 154, 28 P. p. 106.) 

The judgment is affirmed. 

WOOD, P.J., and THOMPSON, J., concur. 

All Citations 

62 Cal.App.3d 389, 133 Cal.Rptr. 83 

 

Footnotes 
 
1 
 

The minute order reads in part: ‘A review of all papers filed herein establishes there are no triable issues of material 
fact existing as to these parties, and Moving party is entitled to judgment as a matter of law. The action is without merit 
in that the cause of action is predicated on a tort (i.e., malpractice) and plaintiff is the assignee of the person who 
allegedly was the victim of malpractice, and causes of action for tort cannot be assigned. (Pacific Gas & Electric v. 
Nakano, 12 Cal.2d 711, 713 (,87 P.2d 700).)’ 
 

2 
 

We adhere to the foregoing even though demurrer to the first amended complaint was overruled. 
 

3 
 

The court in Fazio v. Hayhurst, 247 Cal.App.2d 200, at page 202, 55 Cal.Rptr. 370 at page 371 (overruled on other 
grounds in Neel v. Magana, Olney, Levy, Cathcart & Gelfand, 6 Cal.3d 176, 190, 98 Cal.Rptr. 837, 491 P.2d 421)
stated: ‘It is established in this state that a cause (of action) for damages arising out of an attorney’s malpractice 
survives his death (citation) . . ..’ (See also 65 A.L.R.2d 211, 216.) No authority that such cause of action may be 
assigned by the client has been called to our attention. 
 

4 
 

‘A thing in action is a right to recover money or other personal property by a judicial proceeding.’ 
 

5 
 

‘A thing in action, arising out of the violation of a right of property, or out of an obligation, may be transferred by the 
owner. . . .’ 
 

6 
 

(Fifield Manor v. Finston, 54 Cal.2d 632, 639, 642, 7 Cal.Rptr. 377, 354 P.2d 1073; Washington v. Washington, 47 
Cal.2d 249, 254, 302 P.2d 569; Pacific Gas & Elec. Co. v. Nakamo, 12 Cal.2d 711, 713, 87 P.2d 700; Jackson v. 
Deauville Holding Co., 219 Cal. 498, 500, 27 P.2d 643; Morris v. Standard Oil Co., 200 Cal. 210, 252 P. 605;
McCafferty v. Golbank, 249 Cal.App.2d 569, 574, 57 Cal.Rptr. 695; Franklin v. Franklin, 67 Cal.App.2d 717, 726, 155 
P.2d 637; Auslen v. Thompson, 38 Cal.App.2d 204, 214, 101 P.2d 136; Cassetta v. Del Frate, 116 Cal.App. 255, 257.) 
 

7 
 

(Reichert v. General Ins. Co., 68 Cal.2d 822, 834, 69 Cal.Rptr. 321, 442 P.2d 377; Webb v. Pillsbury, 23 Cal.2d 324, 
327, 144 P.2d 1; Jackson v. Deauville Holding Co., 219 Cal. 498, 500, 27 P.2d 643; Wikstrom v. Yolo Fliers Club, 206 
Cal. 461, 463, 274 P. 959; Rued v. Cooper, 109 Cal. 682, 693, 34 P. 98; Los Angeles Fire & Police Protection League 
v. Rodgers, 7 Cal.App.3d 419, 425, 86 Cal.Rptr. 623; Franklin v. Franklin, 67 Cal.App.2d 717, 726, 155 P.2d 637;
Everts v. Will S. Fawcett Co., 24 Cal.App.2d 213, 215, 74 P.2d 815.) 
 

8 
 

(Sec. 954, Civ.Code; Reichert v. General Ins. Co., 68 Cal.2d 822, 834, 69 Cal.Rptr. 321, 442 P.2d 377; Trubowitch v. 
Riverbank Canning Co., 30 Cal.2d 335, 339, 182 P.2d 182.) 
 

9 
 

(Webb v. Pillsbury, 23 Cal.2d 324, 327, 144 P.2d 1 (statutory right of administrator of insolvent estate to set aside 
fraudulent conveyance for benefit of creditors); Jackson v. Deauville Holding Co., 219 Cal. 498, 500, 27 P.2d 643
(property (money) obtained by fraudulent representation); Morris v. Standard Oil Co., 200 Cal. 210, 214, 252 P. 605
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(property injury to employer); Lehmann v. Schmidt, 87 Cal. 15, 22, 25 P. 161 (conversion of personal property); Moore 
v. Massini, 32 Cal. 590, 594 (trespass); Smith v. Stuthman, 79 Cal.App.2d 708, 709, 181 P.2d 123 (slander of title); 
Michal v. Adair, 66 Cal.App.2d 382, 388, 152 P.2d 490 (creditors cause of action to set aside fraudulent conveyance); 
Miller v. Bank of America, 52 Cal.App.2d 512, 515, 126 P.2d 444 (conversion); Auslen v. Thompson, 38 Cal.App.2d 
204, 214, 101 P.2d 136 (fraudulent sale of corporate stock); Staley v. McClurken, 35 Cal.App.2d 622, 625, 96 P.2d 805
(conversion of personal property); Stapp v. Madera Canal & Irr. Co., 34 Cal.App. 41, 46, 166 P. 823 (damages to 
realty).) 
 

10 
 

Said the court in Buckley v. Gray, 110 Cal. 339 at pages 342—343, 42 P. 900 at page 900: ‘. . . the rule is universal 
that for an injury arising from mere negligence, however gross, there must exist between the party inflicting the injury 
and the one injured some privity, by contract or otherwise, by reason of which the former owes some legal duty to the 
latter.’ 
 

11 
 

This is not a case of an attorney’s liability to an intended beneficiary as in Heyer v. Flaig, 70 Cal.2d 223, 74 Cal.Rptr. 
225, 449 P.2d 161 and Lucas v. Hamm, 56 Cal.2d 583, 15 Cal.Rptr. 821, 364 P.2d 685. 
 

12 
 

Where the form of assignment to plaintiff is sufficient to cover the property rights and claims of his assignors in and to 
the moneys or property so obtained by fraud and deceit, it constitutes a transfer of more than a mere naked right of 
action for fraud and deceit, since it includes also the right to recover the moneys or property so obtained. (Jackson v. 
Deauville Holding Co., 219 Cal. 498, 502—503, 27 P.2d 643.) 
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Synopsis 
Background: Judgment debtor assigned to judgment 
creditor bankruptcy estate’s interest in legal malpractice 
action. The debtor then brought legal malpractice action 
against attorney and law firm following entry of default 
judgment against debtor in creditor’s medical malpractice 
action. Following judgment on jury verdict in favor of 
debtor, defendants sought remittitur and filed motions to 
set aside the verdict and obtain judgment notwithstanding 
the verdict (JNOV). The Superior Court, Judicial District 
of Stamford, Tobin, J., 48 Conn.Supp. 226, 838 A.2d 
1090,denied motions, but reduced damages. Appeal and 
cross-appeal were taken, and case was transferred. 
  

[Holding:] The Supreme Court, Katz, J., held as a matter 
of first impression that assignment of legal malpractice 
action or proceeds of it to judgment creditor in medical 
malpractice action violated public policy and was 
unenforceable. 
  

Reversed and remanded. 
  
 
 

West Headnotes (4) 
 
 
[1] 
 

Assignments 
For Tort 

 
 An assignment of a legal malpractice claim or 

the proceeds from such a claim to an adversary 
in the same litigation that gave rise to the 
alleged malpractice is against public policy and 
thereby unenforceable. 

20 Cases that cite this headnote 
 

 
 
[2] 
 

Assignments 
For Tort 

 
 Neither a legal malpractice claim nor the 

proceeds from such a claim can be assigned to 
an adversary in the same litigation that gave rise 
to the alleged malpractice. 

16 Cases that cite this headnote 
 

 
 
[3] 
 

Appeal and Error 
Property in General 

 
 The question of whether an assignment is barred 

as a matter of public policy is an issue of law, 
and review is plenary. 

4 Cases that cite this headnote 
 

 
 
[4] 
 

Assignments 
For Tort 

 
 Judgment debtor’s assignment of legal 

malpractice action or proceeds of it to judgment 
creditor in medical malpractice action violated 
public policy and was unenforceable; an 
assignment of a legal malpractice action to the 
adverse party in the underlying litigation would 
create the opportunity and incentive for 
collusion in stipulating to damages in exchange 
for an agreement not to execute on the judgment 
in the underlying litigation, feature a public and 
disreputable role reversal, convert a legal 
malpractice action into a commodity, undermine 
the sanctity of the attorney-client relationship, 

AA 131

http://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I25719d0756d011da974abd26ac2a6030&transitionType=Document&originationContext=docHeaderFlag&Rank=0&rs=cblt1.0&vr=3.0&contextData=(sc.ResearchAcceleratorSlider)
https://www.westlaw.com/Document/Ic59046ceb73611e2981ea20c4f198a69/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIc59046ceb73611e2981ea20c4f198a69%26ss%3D2007701102%26ds%3D2030484368%26origDocGuid%3DI25719d0756d011da974abd26ac2a6030&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.ResearchAcceleratorSlider%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ic59046ceb73611e2981ea20c4f198a69/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIc59046ceb73611e2981ea20c4f198a69%26ss%3D2007701102%26ds%3D2030484368%26origDocGuid%3DI25719d0756d011da974abd26ac2a6030&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.ResearchAcceleratorSlider%29&VR=3.0&RS=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004042798&pubNum=162&originatingDoc=I25719d0756d011da974abd26ac2a6030&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004042798&pubNum=162&originatingDoc=I25719d0756d011da974abd26ac2a6030&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Browse/Home/KeyNumber/38/View.html?docGuid=I25719d0756d011da974abd26ac2a6030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Browse/Home/KeyNumber/38k24/View.html?docGuid=I25719d0756d011da974abd26ac2a6030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I25719d0756d011da974abd26ac2a6030&headnoteId=200770110200120180129000734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Browse/Home/KeyNumber/38/View.html?docGuid=I25719d0756d011da974abd26ac2a6030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Browse/Home/KeyNumber/38k24/View.html?docGuid=I25719d0756d011da974abd26ac2a6030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I25719d0756d011da974abd26ac2a6030&headnoteId=200770110200220180129000734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I25719d0756d011da974abd26ac2a6030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3736/View.html?docGuid=I25719d0756d011da974abd26ac2a6030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I25719d0756d011da974abd26ac2a6030&headnoteId=200770110200320180129000734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Browse/Home/KeyNumber/38/View.html?docGuid=I25719d0756d011da974abd26ac2a6030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)
http://www.westlaw.com/Browse/Home/KeyNumber/38k24/View.html?docGuid=I25719d0756d011da974abd26ac2a6030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.ResearchAcceleratorSlider)


Gurski v. Rosenblum and Filan, LLC, 276 Conn. 257 (2005) 

885 A.2d 163 

 

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2

 

result in decreasing the availability of legal 
services to insolvent clients, and impact 
negatively on the duty of confidentiality and 
further the commercialization of malpractice 
claims. 

34 Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

**163 Frederick L. Murolo, with whom were Karen T. 
Murolo and, on the brief, Nadine M. Pare and Richard A. 
Roberts, Cheshire, for the appellants-appellees 
(defendants). 

A. Reynolds Gordon, with whom was Frank A. DeNicola, 
Jr., Stamford, for the appellee-appellant (plaintiff). 

BORDEN, NORCOTT, KATZ, VERTEFEUILLE and 
ZARELLA, Js. 

Opinion 
 

**164 KATZ, J. 

 
[1] *259 The dispositive issue in this appeal is whether a 
client may assign a legal malpractice claim or the 
proceeds from such a claim to the client’s adversary in the 
underlying litigation. The defendants, the law firm of 
Rosenblum and Filan, LLC, and one of its principals, 
James Rosenblum (law firm), appeal from the judgment 
of the trial court, rendered in accordance with a jury 
verdict in favor of the plaintiff, Walter Gurski.1 WE 
CONCLUDE THAT An assignment of a legal 
malpractice claim or the proceeds from such a claim to an 
adversary in the same litigation that gave rise to the *260 
alleged malpractice is against public policy and thereby 
unenforceable. Accordingly, we reverse the judgment. 
  
The record discloses the following facts and procedural 
history. On or about May 12, 1994, Gurski filed a 
voluntary petition for bankruptcy under chapter 11 of the 
United States Bankruptcy Code, 11 U.S.C. § 1101 et seq. 
The United States Bankruptcy Court for the District of 
Connecticut issued an automatic stay of postpetition 
actions against Gurski’s property pursuant to 11 U.S.C. § 
362(a). Thereafter, in 1997, Susan Lee commenced an 
action against Gurski, a podiatrist, for malpractice, 
alleging that, as a result of Gurski’s negligent and careless 

treatment of her feet in 1995 and 1996, she was 
permanently injured and required further treatment and 
corrective surgery.2 Gurski notified his insurance carrier, 
AIG Insurance Company (AIG), which retained the law 
firm to represent Gurski. Subsequently, by letter dated 
December 15, 1997, AIG informed Gurski that the action 
filed by Lee was not covered under his policy and, 
accordingly, that it no longer would provide a defense or 
indemnification. The law firm thereafter informed Gurski 
in a letter dated December 17, 1997, and in subsequent 
oral communications that, because he had no coverage 
under the AIG policy, he would need to retain other 
counsel. In a letter dated July 6, 1998, the law firm 
notified Gurski that it had filed a motion to withdraw its 
appearance, that he should plan to attend a court hearing 
on that motion, and that he needed to retain new counsel. 
On July 9, 1998, the law firm notified Gurski that the 
court had scheduled a hearing for settlement discussions 
in Lee’s action on July 22, 1998, and that he should 
appear at that time. *261 The hearing went forward and, 
because neither Gurski nor the law firm appeared, the 
court entered a default judgment against Gurski. In a letter 
dated August 11, 1998, the law firm notified Gurski of the 
default judgment, advised him of another hearing 
scheduled for August 27, 1998, and counseled him to 
attend that hearing. The law firm repeated therein that it 
did not represent him and that the court likely would grant 
its motion to withdraw shortly. By letter dated October 
16, 1998, the law firm informed Gurski that the motion to 
withdraw its appearance was scheduled for October 19, 
1998. The trial court, Holzberg, J., granted that motion on 
October 20, 1998. There is nothing in the record 
reflecting **165 that Gurski was notified of that decision.3 

  
On November 16, 1998, Gurski received a certificate of 
closed pleadings notifying him that, on November 12, 
1998, Lee had claimed the malpractice case to a hearing 
in damages. Seeking advice, Gurski forwarded that 
document to another law firm, O’Donnell, McDonald and 
Cregeen, LLC (O’Donnell), which responded on 
December 8, 1998, notifying Gurski that the trial court 
had granted the law firm’s motion to withdraw on 
October 20, 1998, and advising him to seek other counsel 
as soon as possible. Additionally, O’Donnell advised 
Gurski that, because the default judgment in favor of Lee 
had entered during the period before the Bankruptcy 
Court granted Lee’s motion for relief from the stay; see 
footnote 2 of this opinion; the court would likely open the 
default judgment. Despite his efforts to retain counsel, 
Gurski was unsuccessful, and, because he had not entered 
a pro se appearance, he was not notified of the December 
21, 1998 hearing in damages at which judgment entered 
against him for $152,000. In January, 1999, after 
judgment had been rendered for Lee, Gurski retained 
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counsel, who thereafter moved to  *262 open the 
judgment. The trial court denied the motion to open, 
concluding that “[Gurski] was fully advised of the entry 
of the default, the hearing in damages and the entry of 
judgment. Having failed to take reasonable steps to 
respond to the notice of these proceedings and having 
failed to demonstrate that he failed to appear because of 
mistake, accident or other reasonable [cause], the motion 
to [open] is denied.” 
  
Under bankruptcy law, the judgment in favor of Lee was 
considered an administrative claim and was not subject to 
being discharged in Gurski’s pending bankruptcy 
proceedings. Gurski’s assets were insufficient to pay both 
the amount of the judgment in favor of Lee and the 
payments required under the plan of reorganization that 
Gurski had filed in the Bankruptcy Court. As a 
consequence, on October 15, 1999, following lengthy 
settlement negotiations with Lee, Gurski filed a motion to 
compromise with the Bankruptcy Court regarding the 
judgment against him. In an attempt to move his chapter 
11 case to confirmation, and because he did not have 
sufficient funds to liquidate Lee’s claim, Gurski proposed 
a compromise predicated on a legal malpractice claim his 
bankruptcy estate held against the law firm. Lee agreed, 
dependent upon specific conditions, to compromise her 
claim against the estate.4 On December *263 21, 1999, the 
Bankruptcy Court granted the motion to compromise, 
subject to the following orders: “(1) [Gurski] may 
compromise the claim against the [bankruptcy] estate held 
by [Lee] by assigning to her the estate’s interest in a 
certain legal malpractice claim **166 it holds against the 
[l]aw [f]irm ... (2) [Gurski] may also grant [Lee] a 
security interest in said malpractice claim up to the 
maximum amount of $152,000.00 ... (3) [Lee’s] claim 
against [Gurski] is limited solely and exclusively to any 
recovery which may be obtained in the malpractice claim 
up to $152,000.00 and any other claim is hereby ordered 
expunged ... (4)[t]he estate is authorized to retain special 
counsel to prosecute the malpractice claim on a one-third 
contingency fee basis ... [and] (5) [Lee’s] right to 
recovery is subject to special counsel’s claim for 
attorney’s fees and expenses, all of which shall be 
submitted to this [c]ourt on appropriate application, notice 
and hearing.” These conditions, in conjunction with the 
terms set forth in Gurski’s motion to compromise; see 
footnote 4 of this opinion; constitute the terms of the 
assignment at issue in this appeal. 
  
In accordance with his obligation under the compromise, 
Gurski commenced the present action against the law 
firm, alleging that its negligence and breach of contract 
were a proximate cause of his injury—the $152,000 
judgment, plus interest and costs expended in an effort to 

open the judgment. The law firm filed several special 
defenses, including a challenge to the assignment as 
violative of public policy. The law firm also filed a 
motion in limine seeking to exclude evidence of the 
assignment as irrelevant and prejudicial. The trial court, 
Tobin, J., conditionally granted the motion. The legal 
malpractice action was tried to a jury. At the conclusion 
of Gurski’s case, the law firm moved for a directed 
verdict, challenging, inter alia, the enforceability of the 
assignment. In denying the motion, the trial *264 court 
noted that, up to that point in the trial, there had been no 
evidence of such an assignment. At the conclusion of the 
law firm’s case, the parties agreed by stipulation that the 
issue of the assignment would be reserved for decision by 
the court. Accordingly, pursuant to that agreement, the 
jury was not told of the assignment. 
  
The jury concluded that Gurski had not breached the 
standard of care when treating Lee and that the law firm 
had breached the standard of care when representing 
Gurski. Accordingly, it returned a verdict in favor of 
Gurski for $220,318, which included $136,800 in 
economic damages and $83,518 in interest. Although the 
only evidence of damages offered during the trial was a 
judgment against Gurski in the amount of $152,000, the 
jury determined that the gross economic damages were 
$177,000, which they reduced by $25,000 based on the 
estimated costs that Gurski, who was uninsured, would 
have incurred in defending the underlying medical 
malpractice action. The jury further reduced the award by 
10 percent for Gurski’s comparative negligence, resulting 
in the final award of economic damages of $136,800. 
  
The law firm filed a motion to set aside the verdict and, 
thereafter, a motion for judgment notwithstanding the 
verdict, claiming, inter alia, that, as a matter of public 
policy, it is improper for a party to assign a legal 
malpractice claim to an adversarial party in the underlying 
litigation. Therefore, according to the law firm, the 
verdict on the malpractice claim should not be enforced. 
In a comprehensive opinion, the trial court recognized and 
followed the majority of jurisdictions holding that legal 
malpractice claims are considered personal torts that may 
not be assigned. The trial court then identified a 
distinction recognized by some jurisdictions between an 
assignment of the underlying claim and an assignment of 
the proceeds from that claim. *265 Following that 
distinction, the trial court concluded that Connecticut’s 
public policy does not prohibit the assignment of the 
proceeds, even when it would prohibit the assignment of 
the underlying **167 action itself. Accordingly, the trial 
court denied both the motion to set aside the verdict and 
the motion for judgment notwithstanding the verdict. 
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The law firm also filed a motion for remittitur, which the 
trial court granted in part. Specifically, the court reduced 
the gross damages to $114,300 because the only evidence 
of damages was Lee’s judgment in the amount of 
$152,000. The court also reduced the jury’s award of 
interest to simple interest of $54,644.79. Gurski 
conditionally agreed to accept the remittitur subject to the 
law firm’s agreement that if it were to appeal the verdict, 
he would be permitted to appeal the remittitur. This 
appeal and cross appeal followed.5 

  
[2] The law firm claims, inter alia, that the trial court 
improperly denied its motion for a directed verdict and its 
motion for judgment notwithstanding the verdict because: 
(1) Gurski’s action against the law firm had been an 
invalid assignment of a legal malpractice action and thus 
void as against public policy; (2) Gurski had failed to 
present expert testimony that the law firm’s breach of the 
standard of care proximately caused his damages; and (3) 
Gurski had not sustained any damages as a result of the 
law firm’s conduct in that he was not personally liable to 
Lee for the $152,000 judgment against him.6 We conclude 
that neither a legal malpractice *266 claim nor the 
proceeds from such a claim can be assigned to an 
adversary in the same litigation that gave rise to the 
alleged malpractice, and we reverse the judgment 
accordingly.7 

  
[3] We first note the standard of review we apply to this 
issue. The question of whether an assignment is barred as 
a matter of public policy is an issue of law. See Faulkner 
v. United Technologies Corp., 240 Conn. 576, 588, 693 
A.2d 293 (1997) (question of whether challenged 
discharge violates public policy is question of law). 
Accordingly, our review is plenary. Prescott v. Meriden, 
273 Conn. 759, 764, 873 A.2d 175 (2005). 
  
In deciding this question, we begin with certain general 
principles that typically guide our inquiry as to the issue 
of assignability. In Rumbin v. Utica Mutual Ins. Co., 254 
Conn. 259, 267–68, 757 A.2d 526 (2000), we recognized, 
with respect to assignment of contract claims, “the 
modern approach to contracts reject[ing] traditional 
common-law restrictions on the alienability of contract 
rights in favor of free assignability of contracts. See 3 
Restatement (Second), Contracts § 317, p. 15 (1981) ([a] 
contractual right can be assigned); J. Murray, Jr., 
Contracts (3d Ed. 1990) (the modern view is that contract 
rights should be freely assignable); 3 E. Farnsworth, 
Contracts (2d Ed. 1998) § 11.2, p. 61 ([t]oday most 
contract rights are freely transferable). Common-law 
restrictions on assignment were abandoned when courts 
recognized the necessity of permitting the transfer of 
contract rights. **168 The force[s] of human convenience 

and business practice [were] too strong for the 
common-law doctrine that [intangible contract rights] are 
not assignable.... J. Murray, Jr., supra, § 135, p. 791.” 
(Internal quotation marks omitted.) 
  
*267 We have taken a contrary position, however, with 
respect to whether a tort claim can be assigned, at least 
when the claim is based on personal injury. In Dodd v. 
Middlesex Mutual Assurance Co., 242 Conn. 375, 384, 
698 A.2d 859 (1997), although we ultimately concluded 
that the action at issue was a contract action rather than a 
tort action, we acknowledged certain well settled 
principles as to such assignments: “Under common law a 
cause of action for personal injuries cannot be assigned, 
and in the absence of a statutory provision to the contrary 
a right of action for personal injuries resulting from 
negligence is not assignable before judgment.... It seems 
that few legal principles are as well settled, and as 
universally agreed upon, as the rule that the common law 
does not permit assignments of causes of action to recover 
for personal injuries.... The rule was early recognized in 
Connecticut. See Whitaker v. Gavit, 18 Conn. 522, 526 
[1847]. The reasons underlying the rule have been 
variously stated: unscrupulous interlopers and litigious 
persons were to be discouraged from purchasing claims 
for pain and suffering and prosecuting them in court as 
assignees; actions for injuries that in the absence of 
statute did not survive the death of the victim were 
deemed too personal in nature to be assignable; a 
tort-feasor was not to be held liable to a party unharmed 
by him; and excessive litigation was thought to be 
reduced.” (Citations omitted; internal quotation marks 
omitted.) Dodd v. Middlesex Mutual Assurance Co., 
supra, at 382–83, 698 A.2d 859; accord Westchester Fire 
Ins. Co. v. Allstate Ins. Co., 236 Conn. 362, 370, 672 
A.2d 939 (1996) (noting “long-standing rule that personal 
injury actions may not be assigned”). 
  
Because an action for legal malpractice can be pleaded 
either in contract or in tort; Krawczyk v. Stingle, 208 
Conn. 239, 245, 543 A.2d 733 (1988); neither Dodd nor 
Rumbin, nor their labels, are helpful in the *268 present 
case.8 Therefore, rather than strain to fit each legal 
malpractice claim into a category often determined by 
counsel based on concerns not relevant to the inquiry at 
hand, we think the better approach is to resolve the issue 
uniformly on the basis of public policy. See Picadilly, Inc. 
v. Raikos, 582 N.E.2d 338, 341 (Ind.1991) (noting that 
several jurisdictions have recognized that legal 
malpractice could be characterized as either assignable 
contract actions or nonassignable personal injury actions 
and instead have determined issue on basis of public 
policy). 
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Although this appeal raises an issue of first impression in 
Connecticut, many other jurisdictions have considered 
whether a legal malpractice claim may be assigned. A 
majority of those jurisdictions have concluded that legal 
malpractice claims are not assignable based on several 
overlapping public policy considerations.9 Many **169 of 
those courts discuss the unique and *269 personal nature 
of the relationship between attorney and client and the 
need to preserve the sanctity of that relationship as a 
reason for prohibiting the assignment. See, e.g., 
Schroeder v. Hudgins, 142 Ariz. 395, 399, 690 P.2d 114 
(Ct.App.1984) (assignment of legal malpractice claims 
barred, citing “uniquely personal” relationship between 
attorney and client); Goodley v. Wank & Wank, Inc., 62 
Cal.App.3d 389, 397, 133 Cal.Rptr. 83 (1976) (citing 
“unique quality of legal services, the personal nature of 
the attorney’s duty to the client and the confidentiality of 
the attorney-client relationship that invoke public policy 
considerations in our conclusion that malpractice claims 
should not be subject to assignment”); Roberts v. Holland 
& Hart, 857 P.2d 492, 495 (Colo.App.), cert. denied, 
1993 Colo. Lexis 728 (1993) (“the assignment of legal 
malpractice claims involve matters of personal trust and 
personal service and do not lend themselves to 
assignability because permitting the transfer of such 
claims would undermine the important relationship 
between an attorney and client”); Christison v. Jones, 83 
Ill.App.3d 334, 338, 39 Ill.Dec. 560, 405 N.E.2d 8 (1980) 
(prohibiting assignment due to “the personal nature of the 
[attorney-client] relationship and the duty imposed upon 
the attorney, coupled with public policy considerations 
surrounding that relationship”); Joos v. Drillock, 127 
Mich.App. 99, 105, 338 N.W.2d 736 (1983) (citing 
“personal nature of the attorney-client relationship” and 
other public policy concerns), appeal denied, 419 Mich. 
935 (1984); *270 Earth Science Laboratories v.  Adkins 
& Wondra, P.C., 246 Neb. 798, 801–802, 523 N.W.2d 
254 (1994) (refusing to permit assignment because of 
“personal nature and confidentiality involved in the 
attorney-client relationship”); Delaware CWC Liquidation 
Corp. v. Martin, 213 W.Va. 617, 621–23, 584 S.E.2d 473 
(2003) ( “[t]o permit the assignment of a claim that is 
firmly rooted in the highly personal attorney-client 
relationship would denigrate both the legal profession and 
the justice system”). 
  
In that same vein, courts also have pointed to the 
incompatibility of the assignment and the attorney’s duty 
of loyalty and confidentiality in rejecting assignments of 
legal malpractice claims. See, e.g., Kiley v. Jennings, 
Strouss & Salmon, 187 Ariz. 136, 140, 927 P.2d 796 
(Ct.App.1996) (such assignments would negate attorney’s 
**170 fiduciary and ethical duty to client because 
assignee is not client); Goodley v. Wank & Wank, Inc., 

supra, 62 Cal.App.3d at 397 (to allow such assignments 
would “embarrass the attorney-client relationship and 
imperil the sanctity of the highly confidential and 
fiduciary relationship existing between attorney and 
client”); Picadilly, Inc. v. Raikos, supra, 582 N.E.2d at 
342 (same); Wagener v. McDonald, 509 N.W.2d 188, 191 
(Minn.App.1993) (allowing such assignments “would be 
incompatible with the attorney’s duty to act loyally 
towards the client ... [and] to maintain confidentiality” 
[citation omitted]). 
  
Courts also have cautioned that permitting the assignment 
of legal malpractice claims would encourage the 
commercialization of such claims and in turn spawn 
increased and unwarranted malpractice actions. See, e.g., 
Goodley v. Wank & Wank, Inc., supra, 62 Cal.App.3d at 
397 (“The assignment of such claims could relegate the 
legal malpractice action to the market place and convert it 
to a commodity to be exploited and transferred to 
economic bidders who have never had a professional 
relationship with the attorney and to whom *271 the 
attorney has never owed a legal duty, and who have never 
had any prior connection with the assignor or his rights. 
The commercial aspect of assignability of choses in action 
arising out of legal malpractice is rife with probabilities 
that could only debase the legal profession. The almost 
certain end result of merchandizing such causes of action 
is the lucrative business of factoring malpractice claims 
which would encourage unjustified lawsuits against 
members of the legal profession, generate an increase in 
legal malpractice litigation, [and] promote champerty 
....”); Wagener v. McDonald, supra, 509 N.W.2d at 
191–93 (quoting “commodity” concerns raised by 
California court in Goodley); White v. Auto Club 
Inter–Ins. Exchange, 984 S.W.2d 156, 160 
(Mo.App.1998) (agreeing with this concern as articulated 
by California court in Goodley). 
  
In rejecting the assignment of a legal malpractice claim as 
against public policy, courts also have expressed concern 
that allowing an assignment would make attorneys 
hesitant to represent insolvent, underinsured or judgment 
proof defendants for fear that the malpractice claims 
would be used as tender. See, e.g., Botma v. Huser, 202 
Ariz. 14, 17, 39 P.3d 538 (Ct.App.2002) (“[S]uch 
assignments would enable a plaintiff ‘to drive a wedge 
between the defense attorney and his client by creating a 
conflict of interest’ with the result that, ‘in time, it would 
become increasingly risky to represent the underinsured, 
judgment-proof defendant.’ [Zuniga v. Groce, Locke & 
Hebdon, 878 S.W.2d 313, 317 (Tex.App.1994) ].... 
Because ‘[a] plaintiff who is injured by an uninsured, 
insolvent defendant has every incentive to look elsewhere 
for a source of funding,’ the plaintiff might well ‘make a 
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deal [with the defendant] and focus on the defense 
lawyer’ for monetary recovery if malpractice assignments 
were allowed.”); Goodley v. Wank & Wank, Inc., supra, 
62 Cal.App.3d at 397 (“the ever present threat of 
assignment and the possibility *272 that ultimately the 
attorney may be confronted with the necessity of 
defending himself against the assignee of an irresponsible 
client who, because of dissatisfaction with legal services 
rendered and out of resentment and/or for monetary gain, 
has discounted a purported claim for malpractice by 
assigning the same, would most surely result in a selective 
process for carefully choosing clients thereby rendering a 
disservice to the public and the profession”). 
  
The final consideration cited by several jurisdictions 
barring assignment of legal malpractice claims pertains 
specifically to an assignment of such a claim to the 
adverse party in the underlying action and **171 the 
potential for a reversal of roles that could undermine the 
legitimacy of the malpractice judgment. See, e.g., Kracht 
v. Perrin, Gartland & Doyle, 219 Cal.App.3d 1019, 
1024–1025, 268 Cal.Rptr. 637 (1990) (“[A] malpractice 
suit filed by the former adversary is ‘fraught with illogic’ 
... and unseemly arguments: In the former lawsuit [the 
plaintiff] judicially averred and proved she was entitled to 
recover against [judgment debtor]; but in the [subsequent] 
malpractice lawsuit [the plaintiff] must judicially aver 
that, but for [the] attorney’s negligence, she was not 
entitled to have recovered against [the judgment debtor]. 
Reduced to its essence, [the plaintiff’s] argument in the 
malpractice action is ‘To the extent I was not entitled to 
recover, I am now entitled to recover.’ ” [Citation 
omitted.]); Picadilly, Inc. v. Raikos, supra, 582 N.E.2d at 
344–45 (“Our decision to bar the assignment of these 
claims is also grounded on a highly practical 
consideration: the trial of this assigned malpractice claim 
would feature a public and disreputable role reversal. The 
mechanics of trying this case would magnify the least 
attractive aspects of the legal system.... In [the 
malpractice action], [the assignee] and his lawyer ... must 
necessarily bear the burden of proving a proposition 
directly contrary to the proposition they *273 successfully 
proved in [the underlying personal injury action]. They 
now assert that it was [the assignor’s] attorneys, and not 
[the assignor’s conduct], that led the jury to award 
$150,000 in punitive damages. Because of the unique 
nature of the trial within a trial, [the assignee’s] change in 
position would be obvious to all the jurors hearing the 
evidence in [the malpractice action]. They would rightly 
leave the courtroom with less regard for the law and the 
legal profession than they had when they entered.” 
[Citations omitted.]); Freeman v. Basso, 128 S.W.3d 138, 
142 (Mo.App.2004) (“Here, we are faced with a situation 
in which the parties attempting to bring a claim for legal 

malpractice are the very parties who benefited from that 
malpractice [assuming that it occurred] during a previous 
stage of this litigation. The Missouri rule against 
assignment was created precisely so as to prevent this 
type of counterintuitive claim.”); see also Alcman 
Services Corp. v. Samuel H. Bullock, P.C., 925 F.Supp. 
252, 256–58 (D.N.J.1996) (barring assignment on 
grounds of judicial estoppel and public policy, relying on 
court’s reasoning in Zuniga v. Groce, Locke & Hebdon, 
supra, 878 S.W.2d at 318, discussed herein), aff’d, 124 
F.3d 185 (3d Cir.1997). Several of these courts have 
noted that such assignments create an opportunity and 
incentive for collusion. See, e.g., Coffey v. Jefferson 
County Board of Education, 756 S.W.2d 155, 156–57 
(Ky.App.1988) (principally rejecting assignment because 
facts suggested collusion between assignor and assignee); 
Wagener v. McDonald, supra, 509 N.W.2d at 191 (noting 
risk of collusion in assignment to adverse party in 
underlying action). 
  
In examining all of the aforementioned considerations, we 
are not persuaded that every voluntary assignment of a 
legal malpractice action should be barred as a matter of 
law.10 Indeed, there is a significant **172 minority *274 
view that rejects a per se bar on assignments, questioning 
the rationale of some of the public policy considerations 
cited by the majority view and favoring instead a 
case-by-case determination when meritorious public 
policy concerns actually are implicated. See Richter v. 
Analex Corp., 940 F.Supp. 353, 356–58 (D.D.C.1996) 
(concluding that assignment not barred under facts of case 
when successor company asserted malpractice as 
counterclaim against predecessor company’s counsel; 
determining that no policy concerns implicated because 
claim sold to uninterested party and purely pecuniary 
harm at issue); Thurston v. Continental Casualty Co., 567 
A.2d 922, 923 (Me.1989) (An assignment was permitted 
under the specific facts of the case wherein the defendant 
in the underlying action assigned to the plaintiff a claim 
against the defendant’s insurer and the insurer’s attorney 
for failure to defend or settle; the court reasoned that the 
policy concern about creating a commercial market for 
claims was inapplicable because “this assignee has an 
intimate connection with the underlying lawsuit” and 
rejecting as unpersuasive other policy concerns: “A legal 
malpractice claim is not for personal injury, but for 
economic harm.... The argument that legal services are 
personal and involve confidential attorney-client 
relationships does not justify preventing a client ... from 
realizing the value of its malpractice claim in what may 
be the most efficient *275 way possible, namely, its 
assignment to someone else with a clear interest in the 
claim who also has the time, energy and resources to 
bring the suit.” [Citations omitted.]); New Hampshire Ins. 
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Co. v. McCann, 429 Mass. 202, 209–12, 707 N.E.2d 332 
(1999) (stating that some concerns cited are “farfetched”; 
rejecting, inter alia, concern about disclosure of 
confidential information on ground that client assignor 
knowingly waives confidentiality by making assignment 
and concern about increased litigation on ground that 
there is no evidence of such increases); Chaffee v. Smith, 
98 Nev. 222, 223–24, 645 P.2d 966 (1982) (assignment of 
previously unasserted claim barred because decision 
whether to bring such action is one “peculiarly vested” in 
client, but leaving open question of whether assignment is 
permitted if malpractice action already has been initiated); 
Greevy v. Becker, Isserlis, Sullivan & Kurtz, 240 App. 
Div.2d 539, 541, 658 N.Y.S.2d 693 (1997) (assignment to 
plaintiff in underlying personal injury action not barred as 
contrary to public policy); Gregory v. Lovlien, 174 
Or.App. 483, 488, 26 P.3d 180 (noting that legal 
malpractice action is tort but typically is based on purely 
economic loss), rev. denied, 333 Or. 74, 36 P.3d 974 
(2001); Hedlund Mfg. Co. v. Weiser, Stapler & Spivak, 
517 Pa. 522, 525–26, 539 A.2d 357 (1988) (The court 
concluded that legal malpractice action involves a 
pecuniary interest and, thus, was not barred under the rule 
precluding the assignment of a personal injury claim, and 
rejected the public policy argument that the 
attorney-client relationship must be protected: “We will 
not allow the concept of the attorney-client relationship to 
be used as a shield by an attorney to protect him or her 
from the consequences of legal malpractice. Where the 
attorney has caused harm to his or her client, there is no 
relationship that remains to be protected.”); **173 
Cerberus Partners, L.P. v. Gadsby & Hannah, 728 A.2d 
1057, 1059–61 (R.I.1999) (questioning policy concerns 
*276 generally and concluding that assignment not barred 
under specific facts of case, where commercial loan 
agreement was assigned and assignee brought malpractice 
action against attorney who represented original lender in 
commercial loan transaction; contrasting majority of cases 
barring assignment wherein legal malpractice claim is 
transferred to person without any other rights or 
obligations being transferred along with it); 
Kommavongsa v. Haskell, 149 Wash.2d 288, 291, 67 P.3d 
1068 (2003) (questioning validity of policy arguments 
barring all assignments but finding persuasive policy 
arguments regarding assignment to party in underlying 
action); see also Tate v. Goins, Underkofler, Crawford & 
Langdon, 24 S.W.3d 627, 633 (Tex.App.2000) 
(recognizing validity of some of policy arguments but 
allowing assignments in certain situations). 
  
Notably, however, of those jurisdictions that permit the 
assignment of a legal malpractice claim on a case-by-case 
basis, two jurisdictions, Texas and Washington, preclude 
assignment of legal malpractice actions when, as here, the 

assignment is to an adverse party in the underlying 
action.11 See Tate v. Goins, supra, 24 S.W.3d at 633 
(noting “evils” of assignment to party in underlying 
proceedings); Kommavongsa v. Haskell, supra, 149 
Wash.2d at 307, 67 P.3d 1068 (The court concluded that 
many policy concerns are overstated but determined “that 
permitting the assignment of legal malpractice claims to 
an adversary in the same litigation that gave rise to the 
legal malpractice claim ought to be prohibited because of 
the opportunity and incentive for collusion in stipulating 
to damages in exchange for a covenant not to execute 
judgment in the underlying litigation .... [T]he ‘trial *277 
within a trial’ that necessarily characterizes most legal 
malpractice claims arising from the same litigation that 
gave rise to the malpractice claim would lead to abrupt 
and shameless shift of positions that would give 
prominence [and substance] to the perception that lawyers 
will take any position, depending upon where the money 
lies, and that litigation is a mere game and not a search for 
truth, thereby demeaning the legal profession ....”); see 
also Weiss v. Leatherberry, 863 So.2d 368, 371 
(Fla.App.2003) (barring assignment to adversary in 
underlying litigation solely on ground that injury is 
personal to client and, thus, claim can be asserted only by 
client, but facts reflect that malpractice claim arose from 
settlement and no risk of inconsistent positions); Otis v. 
Arbella Mutual Ins. Co., 443 Mass. 634, 824 N.E.2d 23 
(2005) (barring assignment under doctrine of judicial 
estoppel where assignee was adverse party in underlying 
action and took inconsistent positions); New Hampshire 
Ins. Co. v. McCann, supra, 429 Mass. at 211, 707 N.E.2d 
332 (not barring assignment but noting that risk of 
inconsistent position was not implicated in this case 
because merits of underlying action were immaterial to 
malpractice case). 
  
[4] Thus, although not instituting a per se rule precluding a 
voluntary assignment, these courts have echoed the policy 
concerns cited by the majority jurisdictions that 
disapprove of an assignment to an adverse party in the 
underlying action because it would “necessitate a 
duplicitous change in the positions taken by the parties in 
[the] antecedent litigation.” Tate v. **174 Goins, 
Underkofler, Crawford & Langdon, supra, 24 S.W.3d at 
633. Perhaps the best discussion of the problems 
associated with an assignment under these circumstances 
is in Zuniga v. Groce, Locke & Hebdon, supra, 878 
S.W.2d at 318. In barring the assignment of the 
malpractice claim arising from litigation, the Texas Court 
of Appeals recognized therein that, “[t]he two litigants 
would have to *278 take positions diametrically opposed 
to their positions during the underlying litigation because 
the legal malpractice case requires a ‘suit within a suit.’ ... 
For the law to countenance this abrupt and shameless shift 
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of positions would give prominence (and substance) to the 
image that lawyers will take any position, depending upon 
where the money lies, and that litigation is a mere game 
and not a search for truth.... It is one thing for lawyers in 
our adversary system to represent clients with whom they 
personally disagree; it is something quite different for 
lawyers (and clients) to switch positions concerning the 
same incident simply because an assignment and the law 
of proximate cause have given them a financial interest in 
switching.” (Citations omitted.) Id.; accord Alcman 
Services Corp. v. Samuel H. Bullock, P.C., supra, 925 
F.Supp. at 256–58; Kracht v. Perrin, Gartland & Doyle, 
supra, 219 Cal.App.3d at 1024–1025; Picadilly, Inc. v. 
Raikos, supra, 582 N.E.2d at 344–45. 
  
This counterintuitive claim and reversal of roles, requiring 
the assignee to bring a claim for legal malpractice when 
she was the very party who benefited from that 
malpractice in the underlying litigation, would engender a 
perversion that would erode public confidence in the legal 
system. See Freeman v. Basso, supra, 128 S.W.3d 138. 
Permitting an assignment of a legal malpractice claim to 
the adversary in the underlying litigation that gave rise to 
the legal malpractice claim also creates the opportunity 
and incentive for collusion in stipulating to damages in 
exchange for an agreement not to execute on the 
judgment in the underlying litigation. Thus, the Texas and 
Washington courts, although adopting the minority 
position against a per se bar, nonetheless have agreed with 
the majority view that these policy considerations were 
compelling reasons to bar the assignment of a legal 
malpractice claim to *279 an adversary in the underlying 
litigation that gave rise to the legal malpractice claim. 
  
In the present case, Lee sued Gurski in the underlying 
action alleging that Gurski had been negligent in his 
treatment of her. In Gurski’s legal malpractice action, in 
order to prevail, he would have had to prove that he had 
not been negligent and that he would have prevailed in 
Lee’s medical malpractice action against him but for his 
law firm’s negligence. Once Gurski assigned any or all of 
the interest in the malpractice action to Lee, however, the 
interests of these two former adversaries merged, and Lee 
had a vested interest in the jury’s determination that 
Gurski had not been negligent.12 

  
**175 Under these circumstances, we agree with the 
reasoning of the Texas and Washington courts; see Tate v. 
Goins, Underkofler, Crawford & Langdon, supra, 24 
S.W.3d at 633; Zuniga v. Groce, Locke & Hebdon, supra, 
878 S.W.2d at 318; Kommavongsa v. Haskell, supra, 149 
Wash.2d 288, 67 P.3d 1068; that public policy 
considerations warrant the barring of an assignment of a 
legal malpractice *280 action to an adversary in the 

underlying litigation. As the Indiana Supreme Court aptly 
expressed, such assignments “feature a public and 
disreputable role reversal” and “magnify the least 
attractive aspects of the legal system,” such that jurors in 
the legal malpractice action witnessing such role reversals 
“would rightly leave the courtroom with less regard for 
the law and the legal profession than they had when they 
entered.” Picadilly, Inc. v. Raikos, supra, 582 N.E.2d at 
344–45. Thus, independent of other public policy 
considerations—allowing assignments would: convert a 
legal malpractice action into a commodity; undermine the 
sanctity of the attorney-client relationship; result in 
decreasing the availability of legal services to insolvent 
clients; impact negatively on the duty of confidentiality 
and further the commercialization of malpractice claims 
that in turn would spawn an increase in unwarranted 
malpractice actions—we conclude that the assignment of 
a malpractice action to an adverse party in the underlying 
action creates a distortion that the profession cannot 
endure and thus should not tolerate. 
  
The trial court in this case decided that the assignment of 
a malpractice action violated public policy. The trial court 
then, however, identified a distinction between an 
assignment of the underlying claim and an assignment of 
the proceeds from that claim. On the basis of that 
distinction, the court concluded that Connecticut’s public 
policy does not prohibit the assignment of the proceeds, 
even when that policy would prohibit the assignment of 
the underlying action itself, and therefore the trial court 
concluded that Gurski’s assignment of the proceeds to 
Lee was permissible. 
  
In the present case, according to the compromise, Gurski 
agreed to assign to Lee the estate’s interest in the 
malpractice claim. He further agreed to prosecute this 
action and to assign his recovery therein to Lee, up to the 
amount of the judgment she had obtained *281 against 
him, in exchange for her not executing the judgment. See 
footnote 4 of this opinion. Therefore, as a result of the 
compromise, Gurski had no personal obligation to Lee on 
that judgment and no financial interest in the action 
against the law firm. Id. Even if we were to assume, 
arguendo, that this assignment can be characterized as 
simply an assignment of proceeds, we disagree with the 
trial court’s conclusion. 
  
In support of this alternative argument, Gurski relies on: 
(1) Berlinski v. Ovellette, 164 Conn. 482, 489, 325 A.2d 
239 (1973), overruled, Westchester Fire Ins. Co. v. 
Allstate Ins. Co., supra, 236 Conn. 362, 672 A.2d 939, 
wherein this court recognized “a crucial distinction 
between an enforceable interest in the proceeds of an 
action and the right to maintain the action itself,” and 
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suggested that the former would not be barred; and (2) 
case law from other jurisdictions that recognize such a 
distinction in **176 the tort context generally. Neither is 
persuasive. 
  
In Berlinski, this court concluded that an equitable 
subrogation agreement was equivalent to an 
impermissible assignment of a personal injury action. 
Accordingly, we concluded that the agreement was 
barred, noting: “There is, of course, a crucial distinction 
between an enforceable interest in the proceeds of an 
action and the right to maintain the action itself. Once the 
insured has litigated a claim, the policy prohibiting the 
assignment of personal injury claims does not necessarily 
interfere with equitable subrogation and an equitable 
disposition of the proceeds. On this basis a New York 
court has upheld an insurer’s recovery from the insured of 
a portion of the proceeds of his judgment where it held a 
trust receipt for an equitable lien on them, because the 
control of the action or the consummation of any 
settlement ... [was] exclusively in the hands of the 
assignor.... We conclude that to the extent that the trust 
agreement in this case purports to transfer to [the 
assignee] the right to prosecute and *282 control at its 
own expense and by its choice of counsel the plaintiff’s 
cause of action against the defendants for his personal 
injuries it is contrary to public policy and void unless the 
common-law public policy of the state has been changed 
by the General Assembly.” (Citations omitted; internal 
quotation marks omitted.) Id., at 489–90, 325 A.2d 239. 
  
Gurski recognizes that the holding in Berlinski has been 
overruled by Westchester Fire Ins. Co. v. Allstate Ins. 
Co., supra, 236 Conn. at 374–75, 672 A.2d 939 
(“equitable subrogation is not the equivalent of the 
assignment of a personal injury action, and ... in the 
absence of that starting point, there is no logical support 
for the decision in Berlinski”). He nonetheless argues that 
two aspects of the decision survive: (1) the distinction 
between an assignment of a claim and an assignment of 
proceeds; and (2) the factor of control of the litigation as 
dispositive as to the validity of such assignments. We 
disagree. First, both points can be disposed of as dicta. 
Second, although control over the assigned malpractice 
action appears to be a relevant factor in some 
jurisdictions; see Weiss v. Leatherberry, supra, 863 So.2d 
at 371; Tate v. Goins, Underkofler, Crawford & Langdon, 
supra, 24 S.W.3d at 633; it cannot be said that Gurski 
retained complete control. Here, Gurski was obligated to 
bring the malpractice action and, thus, did not have the 
right to withdraw the action. But see Weston v. Dowty, 
163 Mich.App. 238, 241–43, 414 N.W.2d 165 (1987) 
(concluding that assignment of proceeds permissible 
when assignment required assignor to bring malpractice 

action within one year and conveyed to assignee all 
proceeds from action, less costs of bringing action).13 

  
*283 Additionally, Gurski directs our attention to those 
jurisdictions that bar an assignment **177 of a personal 
injury tort action but permit an assignment of the 
proceeds from such an action.14 Those cases, however, are 
of minimal relevance here, however, because the rationale 
for the bar on assignments of tort actions generally does 
not implicate the policy concern specifically applicable to 
assignments to an adverse party in the underlying 
litigation. As we have underscored throughout this 
opinion, we have confined our decision in this case to the 
public policy concerns of an assignment solely in this 
specific context. 
  
We note that only a handful of jurisdictions that bar 
assignment of a legal malpractice claim to the adverse 
party in the underlying litigation, either as a per se rule or 
under the particular facts of the case, have considered 
whether the proceeds of a legal malpractice *284 can be 
assigned. Of those jurisdictions, two have barred the 
assignment, one has permitted the assignment and one has 
cases going both ways.15 See Botma v. Huser, supra, 202 
Ariz. at 18, 39 P.3d 538 (barring assignment of proceeds 
to party in underlying litigation as legal equivalent to 
impermissible assignment of claim if contract made prior 
to settlement or judgment); Weiss v. Leatherberry, supra, 
863 So.2d at 371 (barring assignment to party in 
underlying litigation as tantamount to impermissible 
assignment of claim, but leaving open possibility that 
assignment of proceeds permissible if assignee retains 
control over litigation); Weston v. Dowty, supra, 163 
Mich.App. at 241–43, 414 N.W.2d 165 (permitting 
assignment to party in underlying litigation, noting 
importance of fact that partial assignment was made and 
that assignor was real party in interest); Tate v. Goins, 
Underkofler, Crawford & Langdon, supra, 24 S.W.3d at 
633 (barring assignment to former adversary on policy 
grounds when assignor retained 10 percent of any net 
recovery and assignee given absolute control over 
litigation); Baker v. Mallios, 971 S.W.2d 581 
(Tex.App.1998) **178 (permitting assignment because 
policy concerns court had cited in prior case not 
applicable when portion of proceeds was assigned to 
disinterested third party), aff’d, 11 S.W.3d 157 
(Tex.2000). 
  
The Texas cases are particularly instructive in that the 
court expressly focused on whether the assignment *285 
was made to the adversary in the underlying litigation 
giving rise to the malpractice claim as a principal 
rationale for its decisions. Compare Tate v. Goins, 
Underkofler, Crawford & Langdon, supra, 24 S.W.3d at 
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633 (barring assignment of proceeds to former adversary, 
noting that facts were closely analogous to Zuniga v. 
Groce, Locke & Hebdon, supra, 878 S.W.2d 313, wherein 
court previously had barred assignment of legal 
malpractice claim to adversary in underlying action) with 
Baker v. Mallios, supra, 971 S.W.2d at 585 (permitting 
assignment of proceeds to disinterested third party, noting 
that “most striking difference between this case and 
Zuniga is that there is not ‘an illogical reversal of roles’ 
”). 
  
Finally, we agree with those courts that have identified 
the “meaningless distinction” between an assignment of a 
cause of action and an assignment of recovery from such 
an action, which distinction is made merely to circumvent 
the public policy barring assignments. Town & Country 

Bank of Springfield v. Country Mutual Ins. Co., 121 
Ill.App.3d 216, 218, 76 Ill.Dec. 724, 459 N.E.2d 639 
(1984). We will not engage in such a nullity. 
  
The judgment is reversed and the case is remanded with 
direction to render judgment for the law firm. 
  

In this opinion the other justices concurred. 

All Citations 

276 Conn. 257, 885 A.2d 163 

 

Footnotes 
 
1 
 

In his amended complaint, Gurski also named as a defendant Jennifer Hally, an attorney who had practiced with the 
law firm during the period relevant to Gurski’s malpractice claim. Gurski subsequently withdrew his claims against 
Hally. References herein to the law firm are to the firm itself and Rosenblum. 
 

2 
 

On or about June 3, 1998, Lee filed a motion for relief from the stay, seeking an order permitting her to proceed with 
the malpractice action against Gurski. Over Gurski’s objection, on August 25, 1998, the Bankruptcy Court ordered that 
Lee be permitted to proceed with the malpractice action, but not to execute on assets of the estate. 
 

3 
 

It appears that Gurski did not receive notice of court proceedings because he neither had filed an appearance nor had 
retained counsel. 
 

4 
 

The motion to compromise provided that Lee would agree “to compromise her claim against the estate in exchange for 
the following: (a) The estate will prosecute its legal malpractice claim against [the law firm]. (b) The estate will assign 
any recovery from this action to [Lee] and grant her a security interest therein, up to the amount of her judgment. (c) 
Special counsel hired to prosecute the malpractice action will be retained on a one-third contingency fee and [Lee’s] 
interest in the recovery is subject to those fees and to any costs advanced in the prosecution of the case. (d) Any 
amount paid to [Lee] from the malpractice case, up to the amount of her judgment, shall be deemed to be in full and 
complete satisfaction of her claim against the estate, which is otherwise irrevocably released. (e) Any amounts 
recovered in the malpractice case in excess of attorney’s fees, costs and the lien of [Lee] shall constitute estate 
property to be distributed in accordance with the Bankruptcy Code.” (Emphasis in original.) 
 

5 
 

The law firm appealed from the judgment of the trial court to the Appellate Court, and we transferred the appeal to this 
court pursuant to General Statutes § 51–199(c). See Practice Book § 65–1. 
 

6 
 

The law firm also claims that the trial court improperly: (1) instructed the jury that it could consider claims of negligence
in the complaint for which Gurski had failed to offer any expert testimony; (2) permitted Gurski to present evidence that 
the default that had entered against him was based on the law firm’s intentional conduct; (3) refused to charge the jury 
on waiver and estoppel; and (4) instructed the jury that it could award interest pursuant to General Statutes § 37–3b. 
 

7 
 

Consequently, we need not address the law firm’s remaining claims nor Gurski’s cross appeal on the remittitur. 
 

8 
 

Indeed, it would make no sense to craft a rule, ostensibly based on public policy considerations, regarding the 
assignability of a legal malpractice action that the parties simply could avoid based on how they frame their pleadings. 
 

9 
 

The seminal case on this issue is Goodley v. Wank & Wank, Inc., 62 Cal.App.3d 389, 395–96, 133 Cal.Rptr. 83 (1976), 
and the following jurisdictions have relied on some or all of the concerns cited in Goodley as a basis for concluding that 
assignments of legal malpractice actions are violative of public policy: Alcman Services Corp. v. Samuel H. Bullock, 
P.C., 925 F.Supp. 252, 256–58 (D.N.J.1996) (applying New Jersey law), aff’d, 124 F.3d 185 (3d Cir.1997); Botma v. 
Huser, 202 Ariz. 14, 17, 39 P.3d 538 (Ct.App.2002); Roberts v. Holland & Hart, 857 P.2d 492, 495–96 (Colo.App.), 
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cert. denied, 1993 Colo. Lexis 728 (1993); Wilson v. Coronet Ins. Co., 293 Ill.App.3d 992, 994, 228 Ill.Dec. 736, 689 
N.E.2d 1157 (1997); Rosby Corp. v. Townsend, Yosha, Cline & Price, 800 N.E.2d 661, 664–67 (Ind.App.2003); Bank 
IV Wichita v. Arn, Mullins, Unruh, Kuhn & Wilson, 250 Kan. 490, 498–99, 827 P.2d 758 (1992); Coffey v. Jefferson 
County Board of Education, 756 S.W.2d 155, 156–57 (Ky.App.1988); Joos v. Drillock, 127 Mich.App. 99, 105–106, 338 
N.W.2d 736 (1983), appeal denied, 419 Mich. 935 (1984); Wagener v. McDonald, 509 N.W.2d 188, 191–93 
(Minn.App.1993); Freeman v. Basso, 128 S.W.3d 138, 142 (Mo.App.2004); Earth Science Laboratories v. Adkins & 
Wondra, P.C., 246 Neb. 798, 801–802, 523 N.W.2d 254 (1994); Can Do, Inc., Pension & Profit Sharing Plan v. Manier, 
Herod, Hollabaugh & Smith, 922 S.W.2d 865, 868–69 (Tenn.), cert. denied, 519 U.S. 929, 117 S.Ct. 298, 136 L.Ed.2d 
216 (1996); MNC Credit Corp. v. Sickels, 255 Va. 314, 317–18, 497 S.E.2d 331 (1998); Delaware CWC Liquidation 
Corp. v. Martin, 213 W.Va. 617, 621–23, 584 S.E.2d 473 (2003). Although Florida has permitted the assignment of a 
malpractice claim under limited circumstances, it does not permit assignment when the malpractice claim arises out of 
litigation. See Cowan Liebowitz & Latman, P.C. v. Kaplan, 902 So.2d 755, 759–61 (Fla.2005) (noting that “vast 
majority” of assignments barred but permitting assignment of malpractice claim stemming from drafting of private 
placement memorandum because memorandum intended for publication to third parties and thus attorney owed duty 
of loyalty to public). 
 

10 
 

The Massachusetts Supreme Judicial Court noted that the courts imposing a per se bar on the assignment of legal 
malpractice claims on public policy grounds often have failed to distinguish between voluntary and involuntary 
assignments and further noted that public policy concerns do not effect the two types equally. See New Hampshire Ins. 
Co. v. McCann, 429 Mass. 202, 209–12, 707 N.E.2d 332 (1999); see also comment, T. Bell, “Limits on the Privity and 
Assignment of Legal Malpractice Claims,” 59 U. Chi. L. Rev. 1533, 1540–46 (1992) (noting different treatment by 
courts of voluntary and involuntary assignments and arguing that policy concerns have different implications in each 
context); T. Bell, supra, 1543 (defining “voluntary assignment” as one “undertaken with the full consent of assignor and 
assignee” and “involuntary assignment” as one that “take[s] place by operation of law, and typically put[s] the legal 
malpractice claim in the hands of a deceased client’s estate, a trustee or creditor in bankruptcy, or a subrogating 
insurer”). 
 

11 
 

There are a few jurisdictions that have permitted the assignment of a legal malpractice claim to an adverse party, but 
those courts neither recognize nor provide any discussion of the policy concern regarding inconsistent positions. See 
Thurston v. Continental Casualty Co., supra, 567 A.2d at 923; Greevy v. Becker, Isserlis, Sullivan & Kurtz, supra, 240 
App.Div. 540–41, 270 N.Y.S. 630. 
 

12 
 

Gurski asserts the following arguments in support of his contention that, under the facts of this case, the role reversal 
problem is not implicated: (1) Lee did not testify at trial that Gurski had not been negligent; (2) that policy concern 
applies only to directly contradictory positions and not to hedging or downplaying a claim, as the law firm suggests Lee 
may have done here; and (3) the jury could evaluate Lee’s credibility and, to the extent that the jury would not have 
considered the effect of the assignment on her testimony, the law firm assumed that consequence by seeking to 
exclude evidence of the assignment. We disagree with each of these contentions. 
First and foremost, we reject Gurski’s approach, which would require the courts to engage in a fact and record 
intensive inquiry in each case, and decide the better approach is to adopt a blanket prohibition on assignments on legal 
malpractice claims to adverse parties in the underlying action. We also are mindful of the fact that the risks from slight 
inconsistencies in positions arguably are greater than that from completely inconsistent positions, as the latter would 
be obvious to all. Finally, we are not inclined to force a litigant in the law firm’s position to have to choose between 
putting the assignment before the jury, which could sway them to find in Gurski’s favor to compensate Lee for her 
injury, and excluding the assignment, which could impair the law firm’s ability to impeach Lee’s motives. 
 

13 
 

The facts of Weston v. Dowty, supra, 163 Mich.App. 238, 414 N.W.2d 165, are similar to the present case. In Weston,
a default judgment was entered against the plaintiff due to his attorney’s failure to comply with discovery, the proceeds 
were assigned to the plaintiff’s adversary in the underlying personal injury case, and the assignment both required the 
assignor to bring a malpractice action within one year and conveyed to the assignee all proceeds from the action, less 
costs. The Michigan Court of Appeals, in our view, applied a hypertechnical analysis that focused on the plaintiff’s 
status as “the real party in interest” because he brought the suit in his own name without discussing the public policy 
implications: “Since [the] plaintiffs agreed to assign only a portion of their recovery, if any, from the malpractice suit, 
and since they did not specifically assign the claim or cause of action to [the assignee], we conclude that no 
assignment of a legal malpractice action occurred.” Id., at 242, 414 N.W.2d 165. The court noted as significant that the 
assignor, not the assignee, brought the action and stated: “[The] [p]laintiffs were the real part[ies] in interest although, 
under the terms of the consent judgment, [the assignee] obtained a beneficial interest in the lawsuit.” Id., at 243, 414 
N.W.2d 165. 
 

14 See Alabama Farm Bureau Mutual Casualty Ins. Co. v. Anderson, 48 Ala.App. 172, 263 So.2d 149 (Civ.App.), cert. 
denied, 288 Ala. 538, 263 So.2d 155 (1972); Hernandez v. Suburban Hospital Assn., 319 Md. 226, 572 A.2d 144, 
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 147–48 (1990); Edward J. Achrem Chartered v. Expressway Plaza Ltd. Partnership, 112 Nev. 737, 740–41, 917 P.2d 
447 (1996); Constanzo v. Costanzo, 248 N.J.Super. 116, 120–22, 590 A.2d 268 (L.Div.1991); Neilson Realty Corp. v. 
Motor Vehicle Accident Indemnification Corp., 47 Misc.2d 260, 263–64, 262 N.Y.S.2d 652 (1965); 
Charlotte–Mecklenburg Hospital Authority v. First of Georgia Ins. Co., 340 N.C. 88, 91, 455 S.E.2d 655 (1995); In re 
Webb, 187 B.R. 221, 227 n. 8 (Bkrtcy.E.D.Tenn.1995); but see Mallory v. Hartsfield, Almand & Grisham, LLP, 350 Ark. 
304, 308–309, 86 S.W.3d 863 (2002) (barring assignment of proceeds of tort action); Town & Country Bank of 
Springfield v. Country Mutual Ins. Co., 121 Ill.App.3d 216, 218, 76 Ill.Dec. 724, 459 N.E.2d 639 (1984) (same); Harvey 
v. Cleman, 65 Wash.2d 853, 858, 400 P.2d 87 (1965) (same). 
 

15 
 

Two other jurisdictions have permitted an assignment of proceeds from a legal malpractice action, but apparently have 
not considered the broader, and indeed more fundamental, question of whether assignment of such claims are barred 
nor the public policy considerations relied on in numerous other jurisdictions. See Bohna v. Hughes, Thorsness, Gantz, 
Powell & Brundin, 828 P.2d 745, 757–58 (Alaska 1992); First National Bank of Clovis v. Diane, Inc., 102 N.M. 548, 698 
P.2d 5, 9–10 (Ct.App.1985). In neither of those jurisdictions, however, did the case involve an assignment to an 
adversary in the underlying litigation that would implicate a concern about inconsistent positions. Compare Quality 
Chiropractic, P.C. v. Farmers Ins. Co. of Arizona, 132 N.M. 518, 528–29, 51 P.3d 1172 (2002) (extensively discussing 
policy concerns in declining to recognize any distinction between assignment of personal injury claim and proceeds 
from such claims). 
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CONFIDENTIAL SETTLEMENT AND MUTUAL RELEASE AGREEMENT

This Confidential Settlement and Mutual Release Agreement (the "Settlement Agreement,,) is
entered into by and between Yacov Jack Hefetz ("Hefetz,,) and Christopher Beavor ("Beavor,,)
(Hefetz and Beavor are sometimes referred to individually as a "Paity,, and collectively as the
"Parties,,).

1. Pending Case. The Parties are involved in Case No. A-11-645353-C in the Eight Judicial
District Court, Clark County, Nevada (the "Pending Case,,). Hefetz filed a complaint against
Beavor, and Beavor filed a counterclaim against Hefetz. Hefetz is represented in the Pending
Case by the law firm of Cohen Johnson Parker Edwards. Beavor cuiTently is represented in
the Pending Case by the law firm of Dickinson Wright, PLLC. The Parties have reached a
settlement of their claims against each other, the terms of which are stated below.

2. Settlement/Denial of Liabilitv. By entering intothis SettlementAgreement, no Party admits any
liability to any other Party or to any third-paily. The Parties, in order to avoid the cost,
inconvenience, uncertaintiesand burdens associated with continuedcontested litigation,desire to
compromiseand settle all outstandingclaimsbetween them on the tenns set forth herein.
Therefore, for good and valuable consideration, the receipt and sufficiency ofwhich are hereby
acknowledged, and in consideration ofthe promises and covenants contained herein, tlie Parties
agree as follows:

a. Release and Discharge-Hefetz. Hefetz agrees to release, discharge, and forever hold
harmless: Beavor and his agents, heirs, assigns and legal representatives fi'om any and all
claims, demands, or suits, known or unknown, fixed or contingent, liquidated or
unliquidated, whether or not asserted in the Pending Case, fi*om the beginning of time to
the effective date of this Settlement Agreement, save and except for any obligation set
forth in this Settlement Agreement.

b. Release and Discharge-Beavor. Beavor agrees to release, discharge, and forever hold
haiTnless: Hefetz and his agents, heirs, assigns, and legal representatives, of and fi-om any
and all claims, demands, or suits, known or unknown, fixed or contingent, liquidated or
unliquidated, whether or not asserted in the Pending Case, from the beginning of time to
the effective date of this Settlement Agreement, save and except for any obligation set
forth in this Settlement Agreement.

3. Settlement Pavment. In consideration of the release provisions and other agreements
provided for herein, Beavor agrees to pay Hefetz or his assigns the total sum ofTHREE
HUNDRED THOUSAND AND 00/100 DOLLARS ($300,000.00) (the "Settlement
Payment") as follows: (1) $100,000.00 within thirty days of the Effective Date of this
Settlement Agi-eement; (2) $150,000.00 within one year of the Effective Date of this
Settlement Agreement; and (3) $50,000.00 within two years of the Effective Date ofthis
Settlement Agreement. Each Settlement Payment shall be made by certified check or wire.
To protect Hefetz from Beavor's failure to timely make each Settlement Payment, at the time
Beavor executes this Settlement Agreement he also shall execute a Confession of Judgment
in favor of Hefetz in the amount ofTWO MILLION AND 00/100 DOLLARS
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($2,000,000.00) in the form attached hereto as Exhibit 1, which shall be approved as to form
and content by Beavor's current counsel. Hefetz agrees not to record, file or execute upon
the Confession of Judgment unless Beavor fails to satisfy his obligations under this
Settlement Agreement. If all of the above Settlement Payments are timely paid and Beavor
does not materially breach this agreement Hefetz shall not record the confession of Judgment
and shall return the executed original to Beavor once the malpractice actions discussed herein
have been settled or fully litigated. However, in the event Beavor fails to timely make any
Settlement Payment, or materially breaches this Agreement, Hefetz shall provide Beavor and
his counsel with written notice of the alleged breach or missed Settlement Payment. Said
notice shall be in writing and personally delivered, sent by electronic mail, overnight delivery
or certified U.S. Mail, return receipt requested. Notice shall be effective as follows: (a) If
personally delivered, as soon as it is delivered; (b) If by electronic mail, on the date and time
as indicated on such electronic coiTespondence; (c) If by overnight delivery, the day after
delivery thereof to a reputable overnight courier service, delivery charges prepaid; or (d) If
mailed by certified U.S. Mail, at midnight on the third (3rd) business day after deposit in the
mail, postage prepaid. Notice to Beavorshall be made via email to chris@caicap.com or by
mail or personal delivery at 60 Chapman Heights Street, Las Vegas, NY 89138. Notice to
counsel shall be made to Joel 2. Schwarz, Esq. via email to JSchwarx@dickinsonwright.com
or by mail or personal delivery at 8363 W. Sunset Road, Suite 200, Las Vegas, NV 89113.
Beavor shall have seven (7) business days from receipt of any such written notice to cure any
alleged breach or missed Settlement Payment. If Beavor fails to cure the alleged breach or
make the required Settlement Payment within seven (7) business days after receiving the
required written notice, Hefetz shall be entitled to immediately file the Confession of
Judgment in the Eight Judicial DistrictCourt, Clark County, Nevada and thereafter record the
Confession of Judgment and seek full satisfaction of said Judgment by all remedies allowed
under Nevada law, less any payments made by Beavor to Hefetz pursuant to this Settlement
Agreement. Hefetz shall also be entitled to an award of reasonable attorney's fees and costs
incurred in the filing of the Confession of Judgment and collection of all amounts due
thereunder.

4. Beavor's Malpractice Claims. Beavor agrees to prosecute any malpractice and/or any otlier
claims he may have against his former counsel, but Beavor will not prosecute any
malpractice and/or any other claims he may have against the law firm of Dickinson Wright
PLLC or any attorneys at that firm who provided legal representation to him related to the
PendingCase.H. Stan Johnson will serve as counsel for Beavor in his prosecution of said
claims. In order to permit H. Stan Johnson to serve as counsel, Beavor and H. Stan Johnson
will execute any required conflict waivers. Beavor represents and warrants that he will fully
pursue and cooperate in the prosecution of the above referenced claims; that he will take any
and all reasonable actions as reasonably requested by counsel to prosecutethe above actions;
and that he will do nothing intentional to limit or harm the value of any recovery related to
the above referenced cases. Within thirty (30) days from the Effective Date of this Settlement
Agreement, Beavor shall provide Hefetz, through his attorney H. Stan Johnson, copies ofany
documents or correspondence that Beavor believes relate to the above referenced malpractice
actions. Beavor shall fully cooperate with Hefetz and his counsel regardingany claims
initiated on behalfof Beavorfor the above referenced actions. Hefetzagrees to indemnify
and hold harmless Beavor from any attorney fees or costs that may be incurred in pursuing
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the above referenced claims and any and all invoices for attorneys' fees or costs shall be
issued directly to Hefetz with Hefetz bearing sole responsibility for payment thereof. Beavor
further irrevocably assigns any recovery or proceeds to Hefetz from the above referenced
actions and agrees to take any actions necessary to ensure that any recovery or damages are
paid to Hefetz pursuant to the Agreement. Any and all costs of recovery or attempted
recovery, including any attorneys' fees attributable thereto, are to be paid by Hefetz and are
Hefetz's sole responsibility.

5. Other Actions. Hefetz further agrees that within thirty (30) days of the Effective Date ofthis
Settlement Agi'eement he shall release any lien or encumbrance that he holds against the
property located at 60 Chapman Heights Street, Las Vegas, NV 89138, bearing APN 137-26-
318-9013 (the "Property,,). The reconveyance of the Deed of Trust to the Property is
attached hereto as Exhibit 2. If Hefetz fails to release the lien or encumbrance from the

Propeity within the required period, Beavor will be excused from making any payments
identified in Section 3, supra, until said time as Hefetz releases the lien or encumbrance in
accordance with this section.

6. Dismissal of the Pending Case With Prejudice. Within five business days from the Effective
Date of this Settlement Agreement, Hefetz shall file a Stipulation and Order for Dismissal
with Prejudice in the Pending Case in the form attached hereto as Exhibit 3.

7. Capacity to Execute Agreement/No Assignments. The Parties represent and warrant that no
other person or entity has or has had any interest in the claims, demands, obligations, or
causes ofaction referred to in this Settlement Agreement, and that they have the sole right
and exclusive authority to execute this Settlement Agreement, and they have not sold,
assigned, transferred, conveyed or otherwise disposed ofany of the claims, demands,
obligations, or causes of action referred to in this Settlement Agreement.

8. Representations and Warranties. As a material inducement to the Parties' entry into this
Settlement Agreement, each Party unconditionally represents and warrants at the signing of
this Settlement Agreement and delivery of any documents hereunder:

(a) that he has carefully read this Settlement Agreement, that he has had an opportunity to
discuss its effect with counsel of his choice and that he fully understands its final and
binding effect;

(b) that he has the necessary authority to settle this matter fully on behalf of himself and all
parties whose interests he purports to release in accordance with the terms ofthis
Settlement Agreement, and that the individuals who execute this Settlement Agreement are
fully authorized to execute the Settlement Agreement and to bind the respective Parties;

(c) that he is the owner of the claims released herein and has the entire and exclusive
authority to settle them on the terms herein set forth;

(d) that he has executed this Settlement Agreement as his free and voluntary act, without any
duress, coercion or undue influence exerted by or on behalfof any other Party; and
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(e) that no promise, representation, conduct, or consideration by any other Party to this
Settlement Agreement, his agents, servants, employees, attorneys or persons in
privity with him has induced the execution of this Settlement Agreement, except for those
representations and agreements specifically set forth herein.

9. General Tenns and Conditions. The provisions of this Settlement Agreement comprise all of
the terms, conditions, agreements, and representations of either Party respecting the
settlement and compromise of this dispute, the matters relative thereto and the matters
respecting this Settlement Agreement and supersedes any agreements, discussions, and/or
negotiations, either orally or in writing, effectuated prior to or contemporaneously with the
execution of this Settlement Agreement.

10. No Oral Modifications. This Settlement Agreement may not be amended, supplemented or
otherwise modified except if in writing and signed by all Parties.

11. Successors In Interest. This Settlement Agreement shall be binding upon and inure to the
benefit of the Parties and their respective successors, agents, representatives, associated
entities and assigns.

12. Non-Disparagement. The Parties agree not to engage in conduct that disparages the other
party.

13. Fax/Email Signatures/Counterparts. This Settlement Agreement may be executed in multiple
counterparts and transmitted via facsimile or email, any and all of which shall be construed
as valid and enforceable as the Settlement Agreement.

14. EffectiveDate. The effective date of this SettlementAgreement shall be tliedate of its
execution by the last of the Parties.

15. Choice of Law/Forum SelectionA^aiiditv. This Settlement Agreement shall be construed in
accordance with the lawsof the State of Nevada and all parties submitto the jurisdictionof
the courts ofNevada. The parties also agree to resolveany dispute arising out ofor relating
to this Settlement Agreement in Clark County, Nevada.

16.Severabilitv. If any provision of tliisSettlement Agreement is held to be illegal, invalid or
unenforceable underpresentor future lawseffectiveduring the term hereof, such provision
shall be fully severable, and tlie remaining provisions thereof shall remain in full force
and effect and shall not be affectedby the illegal, invalid or unenforceable provision or by its
severance therefrom.

17.Construction. The terms of this Settlement Agreement and each exhibit attached hereto shall
not be construed against any Party as the drafting party.

18. BindingEffect. It is expressly understood and agreed that the terms hereof are contractual
and not mere recitals, that the agreements herein contained and the consideration transferred
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are to compromise disputedclaims, avoid continued litigation, save legal fees and buy peace
and that no payments made or releases or other consideration given shall be construed as an
admission of liability.

19. Attorney Fees. Each Party acknowledges he will assume his own attorney's fees and costs
associated with the Pending Case.

20. Confidentiality. The Parties acknowledge and agree that this Settlement Agreement
(including its specific terms) were made and entered into in strict confidence and must remain
confidential. The Parties on behalf of themselves, their employees, agents and attorneys, except
as specifically permitted by this Settlement Agreement, will keep the terms of this Settlement
Agreement (collectively, ''Confidential Material. ) confidential and will not admit, discuss,
announce, whether in writing or orally, to any other person or entity directly or indirectly, unless
compelled to do so by law or except as necessary to effectuate the terms of this Settlement
Agreement.

(a) Notwithstanding the foregoing, a Party, may disclose generally that they have entered
into an agreement settling the Pending Case and, further, may disclose terms of this Settlement
Agreement upon any of the following: (i) the express written consent of each Party to this
Settlement Agreement; (ii) as required by an order of a court of competent jurisdiction; or (iii) to
the extent disclosure is customary for the purposes of tax or regulatory reporting, for the
purposes of obtaining or maintaining insurance coverage, or for the purpose of enforcing or
remedying a breach of any term or provision of this Settlement Agreement. The representations
and covenants in this paragraph are material to the Parties to this Settlement Agreement.

[THIS SPACE INTENTIONALLY LEFT BLANK -
SIGNATURE PAGE TO FOLLOW]
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(b) If any Party is ever compelled, or is sought to be compelled, to disclose the terms of this
Settlement Agreement to any third parties other than those excepted above, such party agrees to
provide sufficient notice to the other Parties immediately by electronic mail and overnight
delivei-y to all counsel of record for the Parlies, in order to permit any party entitled to receive
notice under this Settlement Agreement the opportunity to object and, if necessary, to seek Court
protection to preserve the confidentiality of the Confidential Material.

Yacov Jack'kefetz
Plaintiff/Counterdefendant

STATE OF NEVADA )

)
CLARK COUNTY )

SUBSCRIBED AND SWORN TO before me this day of J
Jack Hefetz.

SARAH GONDEK

Notary Public-State of Nevada
APPT. NO. 16-3009-1

MyAppl. Expires 06-27-2020

My Commission Expires: (^j

Notary Public

Christopher Beavor
Defendant/Counterclaimant

019 by Yacov

STATE OF NEVADA )

)
CLARK COUNTY )

ftbRua'P-y
SUBSCRIBED AND SWORN TO before me this day of-Jammry, 2019 by

Christopher Beavor.

My Commission Expires •

Jan- lo, '202.i

Notaiy Public

A A ft ji.^ ^

ALISON SCHWERTFEGER
Notary Public State of Nevada

No. 13-9786-1
MyAppt. Exp. January 10.2021

"V W*1VWV V VWV Vvw
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MAX E. CORRICK, II
Nevada Bar No. 6609
OLSON CANNON GORMLEY
& STOBERSKI
9950 West Cheyenne Avenue
Las Vegas, NV 89129
702-384-4012
702-383-0701 fax
mcorrick@ocgas.com 
Attorneys for JOSHUA TOMSHECK

DISTRICT COURT

CLARK COUNTY, NEVADA

CHRISTOPHER BEAVOR, an individual,      CASE NO.  A-19-793405-C
     DEPT. NO. XXIV

Plaintiff,     

v. ERRATA TO JOSHUA TOMSHECK’S
MOTION FOR SUMMARY JUDGMENT

JOSHUA TOMSHECK, an individual;
DOES I-X, inclusive,

 

Hearing Date: May 7, 2020

Hearing Time: 9:00 a.m.

Defendants.
                                                                        

JOSHUA TOMSHECK, an individual,

                                      Third-Party Plaintiff,

                                  v.

MARC SAGGESE, ESQ., an individual, 

                                   Third-Party Defendant. 

 

 COMES NOW Defendant JOSHUA TOMSHECK, by and through his attorneys of record,

OLSON CANNON GORMLEY & STOBERSKI, and hereby submits his errata to the Motion for

Summary Judgment which is currently set for hearing on May 7, 2020.  The corrected versions of 

Case Number: A-19-793405-C

Electronically Filed
3/11/2020 4:43 PM
Steven D. Grierson
CLERK OF THE COURT
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those errata are provided in BOLD.  These errata do not alter the legal and factual arguments in

support of the Motion for Summary Judgment. 

 DATED this 11  day of March, 2020.th

OLSON CANNON GORMLEY 
& STOBERSKI

   /s/ Max E. Corrick, II              
      MAX E. CORRICK, II
      Nevada Bar No. 6609
      9950 West Cheyenne Avenue

        Las Vegas, NV  89129
             Attorneys for Defendant

      JOSHUA TOMSHECK

POINTS AND AUTHORITIES
I.

SUMMARY OF THE ARGUMENT

 This is a legal malpractice case. Mr. Tomsheck is entitled to summary judgment based upon

two independent arguments. First, Plaintiff impermissibly assigned his legal malpractice claim to

his adversary in the underlying litigation, Yacov Hefetz (“Hefetz”). In Nevada, legal malpractice

claims are absolutely unassignable and subject to summary judgment if they are assigned. See

Tower Homes, LLC v. Heaton, 132 Nev. 628, 377 P.3d 118 (2016).  “As a matter of public policy,1

we cannot permit enforcement of a legal malpractice action which has been transferred by

assignment...[t]he decision as to whether to bring a malpractice action against an attorney is one

peculiarly vested in the client.” Chaffee v. Smith, 98 Nev. 222, 223-24, 645 P.2d 966, 966 (1982).

In this case the evidence shows Hefetz – not Plaintiff – was assigned the Plaintiff’s legal

malpractice claim and Hefetz maintains complete control over this litigation. For example, Plaintiff

is represented by Hefetz’s attorney in the underlying matter, Hefetz stands to receive 100% of any

proceeds recovered in this legal malpractice case, and Hefetz has agreed to pay any attorneys fees

and costs incurred. These, among other powers held by Hefetz, are hallmarks of an assigned legal

The settlement agreement between Hefetz and the Plaintiff, which bears out this1

impermissible assignment, is subject to a protective order.  See Exhibit A (filed under seal).
Therefore, it is being submitted to the court for in camera review.  
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malpractice claim which violates public policy and requires summary judgment pursuant to clear

Nevada precedent.2

Second, Plaintiff filed his assigned legal malpractice claim after the statute of limitation

ran. In particular, Plaintiff failed to file this lawsuit (for Hefetz’s benefit) after the specific time

frame required by NRS 11.207 and the written agreement Plaintiff and Mr. Tomsheck negotiated at

arms-length. The evidence shows Plaintiff entered into a binding contract by which he and Mr.

Tomsheck agreed that the statute of limitation applicable to Plaintiff’s prospective legal

malpractice claim against Mr. Tomsheck was to be stayed for a specific period of time after the

resolution of Supreme Court Appeal No. 68438 (c/w 68843).  By the terms of their written

agreement, that date ran on September 26, 2018. However, Plaintiff delayed filing his legal

malpractice action against Mr. Tomsheck until April 23, 2019. This action is therefore untimely

and subject to summary judgment.

II.

STANDARD OF REVIEW

NRCP 56, Summary Judgment, states in pertinent part:

(b) For defending party.  A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.

Nevada Rules of Civil Procedure, Rule 56. Summary judgment is proper where the pleadings,

depositions, answers to interrogatories, admissions and affidavits on file, show that there exists no

genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter

As noted below, the assignment evidences significant position shifting by the Plaintiff2

and his counsel. It converts the Plaintiff's legal malpractice claim against Mr. Tomsheck to a
commodity to be exploited, and is rife with the possibilities that could only debase the legal
profession. It performs an end run around Nevada public policy and achieves indirectly what it
could not achieve directly. See Schwende v. Sheriff, Washoe County, 86 Nev. 143, 144, 466
P.2d 658, 659 (1970) (rejecting a litigant's attempt to indirectly obtain relief that he could not
obtain directly); Kenco Enters. Nw., LLC v. Wiese, 291 P.3d 261, 265 (Wash. Ct. App. 2013)
(disallowing an assigned legal malpractice claim and stating "[w]e cannot allow th[e] rule to be
obfuscated by clever lawyers and legal subtleties.").  
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of law.  Villescas v. CNA Ins. Cos., 109 Nev. 1075, 864 P.2d 288 (1993). In determining whether

summary judgment is proper, the non-moving party is entitled to have the evidence and all

reasonable inferences accepted as true. Wiltsie v. Baby Grand Corp., 105 Nev. 291, 774 P.2d 432

(1989). 

 However, the non-moving party “is not entitled to build a case on the gossamer threads of

whimsy, speculation, and conjecture.” Collins v. Union Fed. Savings & Loan, 99 Nev. 284, 302,

662 P.2d 610, 621 (1983), quoting Hahn v. Sargent, 523 F.2d 461, 469 (1  Cir. 1975), cert. denied,st

425 U.S. 904 (1976). Indeed, an opposing party is not entitled to have the motion for summary

judgment denied on the mere hope that at trial he will be able to discredit the movant’s evidence;

he must be able to point out to the court something indicating the existence of a triable issue of fact

and is required to set forth specific facts showing that there is a genuine issue for trial. Hickman v.

Meadow Wood Reno, 96 Nev. 782, 617 P.2d 871 (1980); and see Aldabe v. Adams, 81 Nev. 280,

402 P.2d 34 (1965), overruled on other grounds, Siragusa v. Brown, 114 Nev. 1384, 971 P.2d 801

(1996) (“The word ‘genuine’ has moral overtones; it does not mean a fabricated issue.”).

Although summary judgment may not be used to deprive litigants of trials on the merits

where material factual doubt exists, the availability of summary proceedings promotes judicial

economy and reduces litigation expenses associated with actions clearly lacking in merit. 

Therefore, it is readily understood why the party opposing summary judgment may not simply rest

on the allegations of the pleadings. To the contrary, the non-moving party must, by competent

evidence, produce specific facts that demonstrate the presence of a genuine issue for trial. 

Elizabeth E. v. ADT Sec. Sys. W., 108 Nev. 889, 839 P.2d 1308 (1992). 

As the Nevada Supreme Court announced in Wood v. Safeway, Inc., 121 Nev 724, 121 P.3d

1026 (2005), the “slightest doubt” standard has been abrogated. Instead, the Wood Court adopted

the standard enunciated by the United States Supreme Court in Celotex Corp v. Catrett, 477 U.S.

317 (1986), and Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986), stating:  

[w]hile the pleadings and other proof must be construed in a light most
favorable to the nonmoving party, that party bears the burden to do more than
simply show that there is some metaphysical doubt as to the operative facts in order
to avoid summary judgment being entered in the moving party’s favor.
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Wood, 121 Nev. at 731, 121 P.3d at 1030-1031, citing Matsushita Electrical Industrial Co. v.

Zenith Radio, 475 U.S. 574, 586 (1986). Indeed, the substantive law controls which factual

disputes are material and will preclude summary judgment; other factual disputes are irrelevant. 

Id. at 731, 121 P.3d at 1031, citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248.3

Subsequently, the Nevada Supreme Court in Cuzze v. University And Community College

System Of Nevada, 172 P.3d 131 (Nev. 2007), explained the appropriate framework for assessing a

summary judgment motion:

“The party moving for summary judgment bears the initial burden of
production to show the absence of a genuine issue of material fact. If such a
showing is made, then the party opposing summary judgment assumes the burden of
production to show the existence of a genuine issue of material fact.” 

Id. at 134. The Cuzze Court continued: “If the nonmoving party will bear the burden of persuasion

at trial, the party moving for summary judgment may satisfy the burden of production by either (1)

submitting evidence that negates an essential element of the nonmoving party’s claim, or (2)

pointing out…that there is an absence of evidence to support the nonmoving party’s case.” Id.

III.

STATEMENT OF UNDISPUTED FACTS PURSUANT TO NRCP 56(c)

Pursuant to NRCP 56(c), the following facts may be taken as true and relevant to Mr.

Tomsheck’s Motion for Summary Judgment:

1. Plaintiff retained Mr. Tomsheck on or about June 19, 2013 to provide legal services 

related to a civil trial between Plaintiff and Hefetz in Case No. 645353. See Exhibit B, Plaintiff’s

Complaint, ¶ 11. Marc Saggese, Esq. was Plaintiff’s trial counsel. Mr. Tomsheck was not hired

until after the conclusion of the trial. He represented Plaintiff for the purpose of filing and

responding to post-trial motions. 

2. On August 7, 2013, the district court ruled that Mr. Tomsheck, in his representation 

of Plaintiff, failed to file a “substantive written opposition” to Hefetz’s motion for new trial. Id. at

  A factual dispute is genuine only when the evidence is such that a rational trier of fact 3

could return a verdict for the nonmoving party.  Id.
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¶ 16.4

3. Mr. Tomsheck filed a motion for reconsideration on August 28, 2013. See Exhibit 

C, Motion for Reconsideration. That motion was denied on November 14, 2013 by the lower court.

See Exhibit D, Findings of Fact and Conclusions of Law; and see Exhibit B, ¶ 17. 

4. Thereafter, Mr. Tomsheck filed a Petition for Writ of Mandamus on May 13, 2014 – 

Nevada Supreme Court Case Number 65656. That Petition was denied on September 16, 2014. Id.

at ¶ 19. The Nevada Supreme Court issued a Notice of Remittitur for that Petition on October 13,

2014. See Exhibit E, Notice of Remittitur. As a result, the underlying jury verdict in Plaintiff’s

favor was vacated. See Exhibit B, ¶ 22.

5. Mr. Tomsheck withdrew as counsel for Plaintiff on November 5, 2014. Id. at ¶ 23.

6. Nearly a year later, on September 16, 2015, Plaintiff alleges he placed Mr. 

Tomsheck on notice that he intended to pursue a legal malpractice claim against Mr. Tomsheck.

This was memorialized in an attorney letter drafted by Plaintiff’s then-counsel, Joel Schwarz, Esq.

Id. at ¶ 26. Plaintiff alleged that by that time he had “incurred – and continues to incur – legal

fees”. See Exhibit F, Letter dated September 16, 2015. Accordingly, as of that date, Plaintiff was

aware of material facts which would constitute a cause of action for legal malpractice by Mr.

Tomsheck.    5

7. On March 28, 2016, Plaintiff and Mr. Tomsheck, each represented by counsel, 

voluntarily chose to enter into a tolling agreement in place and stead of any statutory or common

law tolling rule, such as the litigation malpractice tolling rule. See Exhibit G, Tolling Agreement. 

By its terms, the Effective Date of the tolling agreement was March 28, 2016. Id. The tolling

agreement specified the parties agreed to only toll the running of any statute of limitations for

purposes of bringing a legal malpractice claim against Mr. Tomsheck “during the pendency of the

appellate matter styled Yacov Hefetz v. Beavor (Supreme Court No. 68438 c/w 68843) (“Appeal”).

Mr. Tomsheck disputes this conclusion, however for the purposes of this motion this4

court can take the trial court’s conclusion as correct. 

The fact that Plaintiff had incurred at least some damages by that date is provided as5

mere context because Plaintiff later agreed to supersede the litigation malpractice tolling rule by
virtue of the negotiated written tolling agreement.   
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Id.  In their tolling agreement, the parties explicitly defined the term “Appeal” as being Supreme6

Court Case No. 68438 c/w 68843. 

8. The “Termination Date” of the tolling agreement was specified as being “at the end 

of the 180  day after the Effective Date, or the final resolution of the Appeal, whichever occursth

later.” Therefore, once the later of those two events occurred, the statute of limitation for any legal

malpractice claim Plaintiff may have held against Mr. Tomsheck would begin to run.  

9. The final resolution of the Appeal occurred on May 10, 2016 when the Nevada 

Supreme Court issued a Remittitur in Nevada Supreme Court Case No. 68438 c/w 68843. See

Exhibit H, Notice of Remittitur. This May 10, 2016 date was less than 180 days from the Effective

Date.  Therefore, the statute of limitation for Plaintiff’s legal malpractice claim against Mr.

Tomsheck began to run on September 26, 2016.

10. Pursuant to NRS 11.207 and their written agreement, Plaintiff had until

September 26, 2018 in which to file a legal malpractice claim against Mr. Tomsheck.  

11. Plaintiff filed his legal malpractice claim against Mr. Tomsheck on April 23, 2019, 

nearly seven months after the statute of limitation expired.

12. In the course of discovery in this case, Plaintiff disclosed that he and Yacov Hefetz 

entered into a settlement agreement on or about February 15, 2019. The terms of that settlement

agreement identify an agreed upon sum Plaintiff – and Hefetz – determined would constitute

Plaintiff’s damages he would be able to seek in any legal malpractice action against Mr.

At the time the tolling agreement was entered Plaintiff’s claims against Mr. Tomsheck6

were already tolled pursuant to the common law litigation malpractice tolling rule. See Branch
Banking & Tr. Co. v. Gerrard, 134 Nev. Adv. Op. 106, 432 P.3d 736, 738-40 (2018) (noting
that, generally, the litigation malpractice tolling rule applies to the two-year discovery rule and
serves to toll a malpractice claim’s statute of limitations until the underlying litigation is
resolved and damages are certain). However, Plaintiff and Mr. Tomsheck thereafter chose to
enter into a contract, the written tolling agreement, which necessarily superceded any common
law tolling.  Indeed, such is the only fair construction of the agreement which does not render
its terms completely meaningless and superfluous. A basic rule of contract interpretation is that
“[e]very word must be given effect if at all possible.” Royal Indem. Co. v. Special Serv., 82
Nev. 148, 150, 413 P.2d 500, 502 (1986). A court “should not interpret a contract so as to make
meaningless its provisions.” Phillips v. Mercer, 94 Nev. 279, 282, 579 P.2d 174, 176 (1978).
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Tomsheck.  In this respect, Plaintiff was obligated by Hefetz to prosecute a legal malpractice claim7

against Mr. Tomsheck for Hefetz’s sole benefit and thereafter turn over any funds recovered in that

lawsuit to Hefetz. 

13. Pursuant to the terms of their settlement agreement, Hefetz retains exclusive control 

of the Plaintiff’s litigation against Mr. Tomsheck. Plaintiff must use Hefetz’s attorney, H. Stan

Johnson, Esq., as his own attorney for this case despite the fact Mr. Johnson was opposing counsel

in the underlying matter. Hefetz is responsible for all invoices for attorneys fees and costs incurred

in this lawsuit. Hefetz agrees to indemnify Plaintiff for any such fees and costs. Hefetz is entitled to

100% of the proceeds from this lawsuit. Hefetz even requires Plaintiff to “represent[] and warrant[]

that he will fully pursue and cooperate in the prosecution” of a legal malpractice claim against

Defendant for Hefetz’s sole benefit. Hefetz requires that Plaintiff “do nothing intentional to limit or

harm the value of any recovery related to” this legal malpractice claim. Further, Hefetz requires

Plaintiff to “provide Hefetz, through his counsel, copies of any documents or correspondence that

[Plaintiff] believes relate to” the legal malpractice claim against Mr. Tomsheck, and Hefetz

requires Plaintiff to “fully cooperate with Hefetz and his counsel regarding any claims initiated on

behalf of [Plaintiff]” for the legal malpractice claim.  

14. Plaintiff did not disclose the impermissible assignment agreement until December 

23, 2019 even though it serves as the basis for his alleged damages against Mr. Tomsheck. 

15. No additional discovery is needed for this court to decide whether the settlement 

agreement between Plaintiff and Hefetz, or the tolling agreement between Plaintiff and Mr.

Tomsheck, as a matter of law, compel summary judgment in Mr. Tomsheck’s favor. 

IV.

ARGUMENT

A. Plaintiff is prosecuting an impermissible, assigned legal malpractice
claim which violates public policy and is subject to summary judgment 

As noted above, the Hefetz settlement agreement (PLTF001-006) is being submitted7

under seal and provided to this court for in camera review rather than be attached as an exhibit
to this filing.     
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Nevada law prohibits the assignment of legal malpractice claims. Tower Homes, LLC v.

Heaton, 132 Nev. 628, 634, 377 P.3d 118, 122 (2016).  Nevada follows the overwhelming majority8

rule in this regard, especially when a legal malpractice claim has been assigned to an adversary in

the underlying litigation. See Wank & Wank, Inc., 62 Cal.App.3d 389, 133 Cal.Rptr. 83 (1976) ;9

Tate v. Goins, Underkoffer, Crawford & Langdon, 24 S.W.3d 627 (Tex. App. 2000); Zuniga v.

Groce, Locke & Hebdon, 878 S.W.2d 313 (Tex. App. 1994); Kommavongsa v. Haskell, 149

Wash.2d 288 (2003); Edens Technologies, LLC v. Kile Goekjian Reed & McManus, PLLC, 675

F.Supp.2d (D.D.C. 2009); Revolutionary Concepts, Inc. v. Clements Walker PLLC, 227 N.C. App.

102, 744 S.E.2d 130 (2013); Trinity Mortgage Companies, Inc. v. Dreyer, 2011 WL 61680 (N.D.

Okla. 2011); Community First State Bank v. Olsen, 255 Neb. 617, 587 N.W.2d 364 (1998);

Freeman v. Basso, 128 S.W.3d 138 (Mo. Ct. App. 2004); Davis v. Scott, 320 S.W.3d 87 (Ky.

2010); Alcman Servs. Corp. v. Samuel H. Bullock, P.C., 925 F.Supp. 252 (D.N.J. 1996); Picadilly,

Inc. v. Raikos, 582 N.E.2d 338 (Ind. 1991); Schroeder v. Hudgins, 142 Ariz. 395, 690 P.2d 114

(Ariz. Ct. App. 1984); Roberts v. Holland & Hart, 857 P.2d 492 (Colo. Ct. App. 1993); Christison

v. Jones, 83 Ill.App.3d 334, 405 N.E.2d 8 (1980); Delaware CWC Liquidation Corp. v. Martin,

213 W.Va. 617, 584 S.E.2d 473 (2003); Wagener v. McDonald, 509 N.W.2d 188 (Minn. App.

1993); cf. Gurski v. Rosenblum and Filan, LLC, 276 Conn. 257 (2005) (collecting cases as of that

date and concluding a legal malpractice claim which is assigned to an adversary in the underlying

matter is impermissible and subject to judgment as a matter of law).  10

  A copy of the Tower Homes decision is attached hereto as Exhibit I.8

A copy of the Goodley decision is attached hereto as Exhibit J.9

The Gurski decision, which examines many of the reasons against (and for) allowing the10

assignment of legal malpractice claims – before joining Nevada’s majority position – is
attached hereto as Exhibit K.  Since Gurski, Utah has rejected the Goodley rationale and joined
the small “pro-assignment” camp. See Eagle Mountain City v. Parsons Kinghorn & Harris, 408
P.3d 322 (Utah 2017). Nevada, however, has adopted Goodley and its progeny and therefore
holds contrary to Utah. See Tower Homes, supra. Another stray case, Mallios v. Baker, 11
S.W.3d 157 (Tex. 2000), has noted that although Texas law does not permit the assignment of
legal malpractice claims, under certain circumstances a partial assignment “[does] not vitiate
the plaintiff’s right to pursue his own malpractice claim.” Once again, the overwhelming
majority of jurisdictions – Nevada included – have reached a contrary conclusion: once you

Page 9 of 21
AA 157



L
aw

 O
ff

ic
es

 o
f

O
L

S
O

N
 C

A
N

N
O

N
 G

O
R

M
L

E
Y

 &
 S

T
O

B
E

R
S

K
I

A
 P

ro
fe

ss
io

na
l 

C
or

po
ra

ti
on

99
50

 W
es

t 
C

he
ye

nn
e 

A
ve

nu
e

L
a

s 
V

e
g

a
s,

  
N

e
v

a
d

a
  

8
9

1
2

9
(7

0
2

) 
3

8
4

-4
0

1
2

  
  

  
  

  
T

e
le

c
o

p
ie

r 
(7

0
2

) 
3

8
3

-0
7

0
1

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In fact, while assignment of proceeds from a personal injury case may be permissible under

Nevada law, they are prohibited when those proceeds arise out of a legal malpractice claim. Id. at

635, 377 P.3d at 122-23. This is especially true where the hallmarks of control of the legal

malpractice litigation, as well as who ultimately is entitled to the proceeds of that legal malpractice

litigation, are held by someone other than the original client – Hefetz, who was not Mr.

Tomsheck’s client. In this case, Plaintiff impermissibly assigned his legal malpractice claim to his

former adversary, Hefetz, which obligates this court to enter summary judgment against Plaintiff as

a matter of law.11

1. Tower Homes is controlling precedent which compels
summary judgment in Mr. Tomsheck’s favor  

In Tower Homes, the Nevada Supreme Court was asked to determine whether the lower

court has correctly granted summary judgment in favor of an attorney in a legal malpractice case on

the basis that the plaintiff (a group of purchasers of condominiums which were never built) had

been impermissibly assigned a legal malpractice claim against a developer debtor’s (Tower Homes,

LLC) attorney in Chapter 11 bankruptcy proceedings against the developer. Even though the

bankruptcy court ordered (pursuant to a stipulation) that the plaintiff could proceed against the

debtor’s attorney – with all proceeds recovered to be for their benefit – the defendant attorney,

Heaton, moved for summary judgment on the basis that the stipulation and order “constituted an

impermissible assignment of a legal malpractice claim to the purchasers.” Id. at 632, 377 P.3d at

121. 

assign a legal malpractice claim you do not get to call it back and proceed as if the assignment
never occurred. See, e.g. Gurski, supra; and see Oceania Insurance Corporation v. Cogan, et
al., 2020 WL 832742 (Nev. Ct. Ap. Feb. 19, 2020) (unpublished disposition) (rejecting the
dissent’s suggestion that Tower Homes is unfair to the assignor of a legal malpractice claim by
subjecting the entire cause of action to dismissal). So, to the extent Plaintiff may try to argue
that even if this court could “blue-pencil” the settlement agreement to excise the impermissible
assignment, Nevada law and public policy do not allow Plaintiff to salvage for himself what he
has already assigned away, namely the ability to enforce a legal malpractice action. See Chaffee,
supra.   

A “settlement agreement is a contract [and] its construction and enforcement are11

governed by principles of contract law.” See May v. Anderson, 119 P.3d 1254, 1257 (Nev.
2005). 
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The district court granted the motion for summary judgment in favor of Heaton. The

purchasers appealed and argued two points – the second of which is particularly relevant to this

case. The first point argued was that the bankruptcy stipulation and order was not an impermissible

assignment because “under federal law a Chapter 11 bankruptcy plan may permit [named]

representatives to bring a legal malpractice claim on behalf of the estate without an assignment...”

Id. at 633, 377 P.3d at 121. That is, they were arguing they were properly acting on behalf of the

estate pursuant to Chapter 11. 

The second argument the purchasers made was that “there was no assignment of the legal

malpractice claim, only an assignment of proceeds.” Id. Therefore, they claimed, this was not a true

assignment of a legal malpractice claim at all; it merely involved the recovery of funds.

With respect to the purchasers’ bankruptcy court-related argument, the Court quickly

disposed of it by focusing upon the elements of control over the litigation. The Court stated, “the

bankruptcy court’s order transferred control and proceeds of the claim to the purchasers. We

therefore conclude that the purchasers are not pursuing a legal malpractice action on behalf of

Tower Homes’ estate as provided by [Chapter 11].”  Id. at 634, 377 P.3d at 121.  

Moving to the purchasers’ second argument, the Court continued: “When the [Chapter 11]

conditions are not satisfied, Nevada law prohibits the assignment of legal malpractice claims from

a bankruptcy estate to creditors...To overcome these concerns, the purchasers contend that they

were only assigned proceeds, not the entire malpractice claim against Heaton. In Edward J.

Achrem, Chartered v. Expressway Plaza, Ltd. Partnership, this court determined that the

assignment of personal injury claims was prohibited, but the assignment of personal injury claim

proceeds was allowed. 112 Nev. 737, 741, 917 P.2d 447, 449 (1996). ” Id. at 634-35, 377 P.3d at

122. The Court, however, rejected the purchasers’ arguments on multiple grounds.  

First, the Court noted “[w]e are not convinced that Achrem’s reasoning applies to legal

malpractice claims...in Achrem, this court determined that the difference between an assignment of

an entire case and an assignment of proceeds was the retention of control. Id.  When only the

proceeds are assigned, the original party maintains control over the case. Id. at 740-41, 917 P.2d at

448-49. When an entire claim is assigned, a new party gains control over the case. Id. Here, the
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bankruptcy court gave the purchasers the right to “pursue any and all claims on behalf

of...[d]ebtor...which shall specifically include...pursuing the action currently filed in the Clark

County District Court styled as Tower Homes, LLC v[.] William H. Heaton, et al.” No limit was

placed on the purchasers’ control of the case, and the purchasers were entitled to any recovery.”

Tower Homes, 132 Nev. at 635, 377 P.3d 122-23 (emphasis in original). Thus, in ascertaining

whether there has been an impermissible assignment of a legal malpractice claim, the Tower

Homes decision directs district courts to consider the named plaintiff, and terms of the agreement,

as well as focus upon whether some third party is exercising a significant degree of control over the

litigation. District courts are also directed to determine where any recovery from the legal

malpractice litigation will ultimately go.    12

Next, in striking down the impermissible assignment found in Tower Homes, the Court

extensively quoted and adopted the longstanding approach taken by the California Court of

Appeals in Goodley v. Wank & Wank, Inc., 62 Cal.App.3d 389, 133 Cal.Rptr. 83 (1976), which

detailed the policy considerations underlying the nonassignability of legal malpractice claims. The

Court noted: “As the court in Goodley stated, ‘[i]t is the unique quality of legal services, the

personal nature of the attorney’s duty to the client and the confidentiality of the attorney-client

relationship that invoke public policy considerations in our conclusion that malpractice claims

should not be subject to assignment.’ 133 Cal.Rptr. at 87. Allowing such assignments would

‘embarrass the attorney-client relationship and imperil the sanctity of the highly confidential and

fiduciary relationship existing between attorney and client.’ Id.” Tower Homes, 132 Nev. at 635,

377 P.3d at 123.

Finally, in upholding the district court’s decision to grant summary judgment to Heaton on

the basis that an impermissible assignment of a legal malpractice claim had occurred, the Tower

Homes Court concluded: “While the 2013 bankruptcy stipulation and order here do not explicitly

This is noteworthy because the settlement agreement between Plaintiff and Hefetz12

explicitly says that Plaintiff “irrevocably assigns any recovery or proceeds to Hefetz.” So, not
only does the settlement agreement explicitly give Hefetz full control over the litigation, it
explicitly assigns the proceeds of the lawsuit to Hefetz as well. Whether characterized as an
explicit or de facto assignment, at bottom it remains an impermissible assignment.   
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use “assigned,” such formalistic language is not required for a valid assignment... the 2013

bankruptcy stipulation and court order express the bankruptcy court’s and the bankruptcy trustees

present intention to allow the purchasers to control the legal malpractice case. As a result, we

conclude that the district court properly determined that the legal malpractice claim was assigned

to the purchasers.” Id. at 636, 377 P.3d at 123. (Internal citation omitted).  Once again, the district13

court must look at the end result, in addition to the verbiage used, in reaching its conclusion as to

whether an impermissible assignment of a legal malpractice claim has occurred. Here, there is no

doubt such impermissible assignment exists.

2. Hefetz’s overwhelming degree of control over this lawsuit
is undeniable proof Plaintiff has impermissibly assigned
his legal malpractice claim to his former adversary in this
case

Tower Homes focused upon the concerns of control over the litigation and who stood to

profit in order to strike down an impermissible legal malpractice claim assignment. Those two

guideposts loom large over the impermissible assignment here. Plaintiff’s former adversary (Yacov

Hefetz) has total, unfettered control over this litigation and Plaintiff must to prosecute the legal

malpractice claim against Mr. Tomsheck, under Hefetz’s control, and turn over any and all funds

recovered to Hefetz. It is squarely an impermissible assignment.

Laid bare, the extent of Hefetz’s control over this legal malpractice claim should be

shocking to this court. Pursuant to the terms of their settlement agreement, Plaintiff has to use

  That is, the Court recognized de facto assignments of legal malpractice claims are as 13

impermissible as explicit ones. Just as a point of interest, this conclusion was recently
reemphasized by the Nevada Court of Appeals in Oceania Insurance Corporation v. Cogan, et
al., 2020 WL 832742 *2-6 (Nev. Ct. Ap. Feb. 19, 2020) (unpublished disposition). In citing to
Tower Homes, Goodley, and several other jurisdictions which have held de facto assignments
of legal malpractice claims as unenforceable as explicit ones, the Oceania Insurance Court – in
the context of a unique fact pattern – highlighted the same general concerns found in the present
case, e.g.: (1) counsel for the prior adversary is now representing his client’s former adversary
and confidentiality has been destroyed; (2) the potential for “abrupt and shameless” position
shifting by the parties and their counsel “that would give prominence (and substance) to the
perception that lawyers will take any position, depending upon where the money lies, and that
litigation is a mere game and not a search for truth, thereby demeaning the legal profession”; (3)
the potential conversion of a legal malpractice claim into a commodity, thereby debasing the
legal profession; and (4) the mere opportunity for potential collusion.
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Hefetz’s attorney, H. Stan Johnson, Esq., to represent him against Mr. Tomsheck here – even

though Johnson represented Plaintiff’s adversary (Hefetz) in the underlying lawsuit. In other

words, Hefetz hand-selected Plaintiff’s attorney for him, giving Plaintiff no choice in the matter, in

order to help Hefetz exert control over this litigation.   

Next, Hefetz requires Plaintiff to “represent[] and warrant[] that he will fully pursue and

cooperate in the prosecution of” this legal malpractice claim. Hefetz requires that Plaintiff “will

take any and all reasonable actions as reasonably requested by [Hefetz’s] counsel to prosecute” this

case. Even if Plaintiff wants to abandon the case, for whatever reason, Hefetz has forbidden him

from doing so. 

It does not end there. Hefetz compels Plaintiff to “do nothing intentional to limit or harm

the value of any recovery related to” this legal malpractice case. Plaintiff must even share with

Hefetz “copies of any documents or correspondence that [Plaintiff] believes relate to” this

malpractice action – even if those communications might be privileged. To that end, Plaintiff must

also “fully cooperate with Hefetz and his counsel regarding any claims initiated on behalf of

[Plaintiff] for” this lawsuit. 

And there is still more. Per the assignment, Plaintiff “irrevocably assigns any recovery or

proceeds to Hefetz from” this lawsuit and “agrees to take any actions necessary to ensure that any

recovery or damages are paid to Hefetz.” In return, “Hefetz agrees to indemnify and hold harmless

[Plaintiff] from any attorneys fees or costs that may be incurred in pursuing” this lawsuit “and any

and all invoices shall be issued directly to Hefetz with Hefetz bearing sole responsibility for

payment thereof.” Finally, confirming his complete control of this litigation, Hefetz agrees that any

fees or costs incurred in Plaintiff’s lawsuit “are to be paid by Hefetz and are Hefetz’s sole

responsibility.” 

Simply put, Plaintiff commoditized and sold his legal malpractice claim to Hefetz, giving

Hefetz all authority over the case while Plaintiff stands to gain (and lose) absolutely nothing by

continuing to prosecute the claim as Hefetz’s figurehead. It is difficult to conceive of a more

obvious assignment of a legal malpractice claim – explicit or de facto – than the one before this

court. It must be condemned and summary judgment should be granted in Mr. Tomsheck’s favor.

Page 14 of 21
AA 162



L
aw

 O
ff

ic
es

 o
f

O
L

S
O

N
 C

A
N

N
O

N
 G

O
R

M
L

E
Y

 &
 S

T
O

B
E

R
S

K
I

A
 P

ro
fe

ss
io

na
l 

C
or

po
ra

ti
on

99
50

 W
es

t 
C

he
ye

nn
e 

A
ve

nu
e

L
a

s 
V

e
g

a
s,

  
N

e
v

a
d

a
  

8
9

1
2

9
(7

0
2

) 
3

8
4

-4
0

1
2

  
  

  
  

  
T

e
le

c
o

p
ie

r 
(7

0
2

) 
3

8
3

-0
7

0
1

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3. The Tower Homes/Goodley factors strongly favor the
conclusion that Plaintiff has impermissibly assigned his
legal malpractice claim to his former adversary in this
case

The degree of Hefetz’s control over this legal malpractice lawsuit is sufficient for this court

to grant Mr. Tomsheck summary judgment. The clear rationale prohibiting both de facto and

explicit assignments of legal malpractice claims, described by the courts in Tower Homes and

Goodley, cement this conclusion even further.

For example, the Goodley Court first noted the general rule – echoed in and relied upon by

Tower Homes – that “[o]ur view that a chose in action for legal malpractice is not assignable is

predicated on the uniquely personal nature of legal services and the contract out of which a highly

personal and confidential attorney-client relationship arises, and public policy considerations based

thereon.” Goodley, 62 Cal.App.3d at 395, 133 Cal.Rptr. at 86. It then continued: “It is the unique

quality of legal services, the personal nature of the attorney's duty to the client and the

confidentiality of the attorney-client relationship that invoke public policy considerations in our

conclusion that malpractice claims should not be subject to assignment. The assignment of such

claims could relegate the legal malpractice action to the market place and convert it to a

commodity to be exploited and transferred to economic bidders who have never had a professional

relationship with the attorney and to whom the attorney has never owed a legal duty, and who have

never had any prior connection with the assignor or his rights. The commercial aspect of

assignability of choses in action arising out of legal malpractice is rife with probabilities that could

only debase the legal profession. The almost certain end result of merchandizing such causes of

action is the lucrative business of factoring malpractice claims which would encourage unjustified

lawsuits against members of the legal profession, generate an increase in legal malpractice

litigation, promote champerty and force attorneys to defend themselves against strangers. The

endless complications and litigious intricacies arising out of such commercial activities would

place an undue burden on not only the legal profession but the already overburdened judicial

system, restrict the availability of competent legal services, embarrass the attorney-client

relationship and imperil the sanctity of the highly confidential and fiduciary relationship existing
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between attorney and client.” Id. at 397, 133 Cal.Rptr. at 87.

Goodley next summarized its rationale for prohibiting the assignment of legal malpractice

claims by acknowledging that “the ever present threat of assignment and the possibility that

ultimately the attorney may be confronted with the necessity of defending himself against the

assignee of an irresponsible client who, because of dissatisfaction with legal services rendered and

out of resentment and/or for monetary gain, has discounted a purported claim for malpractice by

assigning the same, would most surely result in a selective process for carefully choosing clients

thereby rendering a disservice to the public and the profession. That assignability of the legal

malpractice chose in action would be contrary to sound public policy is supported by many

considerations based upon the nature of the services rendered by the legal profession.” Id. at 397-

98, 133 Cal.Rptr. at 87. 

The Goodley rationale is compelling and was adopted and expanded by the Nevada

Supreme Court in Tower Homes. There, the Tower Homes Court remarked: Allowing such

assignments would "embarrass the attorney-client relationship and imperil the sanctity of the highly

confidential and fiduciary relationship existing between attorney and client." [] Here, issues

regarding the personal nature of the attorney-client privilege are implicated. Also, a number of

confidentiality problems arise if the purchasers are allowed to bring this claim. For example, the

record reflects that plaintiff's counsel attempted to discover confidential files regarding Heaton's

representation of Tower Homes. Because the bankruptcy court's order demonstrates that the

purchasers are actually pursuing the claim, any disclosure potentially breaches Heaton’s duty of

confidentiality to Tower Homes. Additionally, Tower Homes can no longer control what

confidential information is released, because it cannot decide whether to dismiss the claim in order

to avoid disclosure of confidential information. Tower Homes, 132 Nev. at 635-36, 377 P.3d at 123

(internal citation omitted).

The sound rationale utilized in both Goodley and Tower Homes, when applied to this case,

leads to the same conclusion: dismissal of an impermissibly assigned legal malpractice claim. To

reiterate, there can be no reasonable argument Hefetz maintains total control of the litigation and

that he has pried open the fiduciary relationship between Plaintiff and Mr. Tomsheck by
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purchasing Plaintiff’s claim from him. He forced Plaintiff to forego any rights to claim attorney-

client privilege by requiring Plaintiff to turn over all documents and correspondence which Hefetz

might deem relevant to the case. He prevents Plaintiff from making any decisions about whether to

dismiss the claim for whatever reason – including avoiding potential disclosure of confidential

information. And Hefetz, alone, stands to benefit. This is patently against public policy and Nevada

law.

In summary, Plaintiff and Hefetz’s machinations, if left unchecked, embarrass the attorney-

client relationship and imperil the sanctity of the highly confidential and fiduciary relationship

existing between attorney and client. Their conduct and their assignment cannot stand. This court

must enter summary judgment against the Plaintiff at this time. 

B. Plaintiff’s Complaint is also barred by the applicable statute of
limitation and the written tolling agreement entered between Plaintiff
and Mr. Tomsheck supersedes any common law litigation malpractice
tolling

The Nevada Supreme Court illuminated the role which statutes of limitation play in

Petersen v. Bruen, 106 Nev. 271, 792 P.2d 18 (1990). In Petersen, a case involving child sexual

abuse, the Court expounded upon the utility of statutes of limitation, noting that “it is necessary to

consider the purposes served by statutes of limitation. Justice Holmes succinctly stated that the

primary purpose of such statutes is to "[prevent] surprises through the revival of claims that have

been allowed to slumber until evidence has been lost, memories have faded, and witnesses have

disappeared." Telegraphers v. Ry. Express Agency, 321 U.S. 342, 348-349 (1944). Although

statutes of limitation are generally adopted for the benefit of individuals rather than public policy

concerns, Kyle v. Green Acres at Verona, Inc., 207 A.2d 513, 519 (N.J. 1965), it has been stated

that:

Viewed broadly. . .statutes of limitation embody important public policy
considerations in that they stimulate activity, punish negligence, and promote repose
by giving security and stability to human affairs.  Thus, statutes of limitation rest
upon reasons of sound public policy in that they tend to promote the peace and
welfare of society, safeguard against fraud and oppression, and compel the
settlement of claims within a reasonable period after their origin and while the
evidence remains fresh in the memory of the witnesses.  51 Am.Jur.2d Limitations
of Actions §18 (1970) (footnotes and citations omitted).
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Petersen, 106 Nev. at 273-274, 792 P.2d at 19-20.

As noted above, this case concerns a claim of legal malpractice which allegedly occurred

when Mr. Tomsheck arguably did not file a written opposition which addressed all the arguments

in a motion for new trial, and thereafter filed a Petition for Writ rather than a Notice of Appeal. See

Plaintiff’s Complaint, paragraphs 11-22. The Nevada Supreme Court issued its first Remittitur on

those issues on October 13, 2014, then its second Remittitur on May 10, 2016. Therefore, this case

does not fall under any of the exceptions to the two-year rule and is not subject to the "delayed

discovery rule." See e.g., Prescott v. United States, 523 F.Supp. 918 (D. Nev. 1981), aff'd Prescott

v. United States, 731 F.2d 1388 (Ninth Cir. 1984), citing State Farm Mutual Auto Insurance Co. v.

Wharton, 88 Nev. 183, 495 P.2d 359 (1972) (NRS § 11.190(4)(e) starts to run from the date the

injuries were incurred).  

Instead, this case is governed by NRS 11.207, which provides as follows:

1. An action against an attorney or veterinarian to recover damages for
malpractice, whether based on a breach of duty or contract, must be commenced
within 4 years after the plaintiff sustains damage or within 2 years after the plaintiff
discovers or through the use of reasonable diligence should have discovered the
material facts which constitute the cause of action, whichever occurs earlier.

. . .

Nevada Revised Statutes, Section 11.207.

The elements of a claim for legal malpractice include 1) an attorney-client relationship, 2) a

duty owed to the client by the attorney, 3) a breach of that duty by the attorney, and 4) that the

breach was the proximate cause of the client's damages. Warmbrodt v. Blanchard, 100 Nev. 703,

692 P. 2d 1282 (1984). At common law, an action for legal malpractice generally does not accrue

until the plaintiff knows, or should know, all facts relevant to the foregoing elements and damage

has been sustained. Jewett v. Patt, 95 Nev. 246, 591 P. 2d 1151 (1979).  Nevertheless, as parties14

are free to contract for anything which is not illegal or against public policy, parties are free to

reduce (or enlarge) statutes of limitations if they so choose – tolling agreements are commonplace,

Whether Plaintiff’s damages were complete at any point of time is irrelevant because,14

again, Plaintiff and Mr. Tomsheck entered into a separate agreement which superseded any
common law tolling afforded by, inter alia, the litigation malpractice tolling rule. See e.g., Kim
v. Dickinson Wright, PLLC, et al, 135 Nev. Adv. Op. 20 (June 13, 2019).   
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enforceable, and there is no statute which prohibits them. See e.g. Miller v. A&R Joint Venture, 97

Nev. 580, 636 P.2d 277 (1981) (noting that Nevada’s longstanding principle to allow the freedom

of contract is a more important policy than any “public policy” concerning the enforceability of

exculpatory clauses). 

As applied to this matter, Plaintiff and Mr. Tomsheck entered into an arms-length

negotiation, each side represented by counsel at the time, wherein they agreed to a particularized

tolling agreement which set the parameters between them concerning when Plaintiff would be

permitted to file a legal malpractice claim against Mr. Tomsheck. That written agreement sets forth

that the statute of limitation would be tolled for the pendency and resolution of the Appeal.

Thereafter, the statute of limitations would begin to run. The tolling agreement is quite

unambiguous in that respect.  

There is no dispute the Appeal was ultimately resolved on May 10, 2016.  So, pursuant to

their written agreement, Plaintiff’s statute of limitation to file his prospective legal malpractice

claim against Mr. Tomsheck ran on or about September 26, 2018. As noted above, it is undisputed

Plaintiff filed his Complaint on April 23, 2019, nearly seven months after the parties’ agreed upon

statute of limitation had expired. Thus, Plaintiff’s Complaint was untimely pursuant to NRS

11.207. This court should therefore grant summary in Mr. Tomsheck’s favor accordingly.

V.

CONCLUSION

Plaintiff sold his potential legal malpractice claim against Mr. Tomsheck to Plaintiff’s

former adversary, Yacov Hefetz. That bargain forced Plaintiff to file this lawsuit for Hefetz’s

benefit and gave Hefetz complete control over this legal malpractice lawsuit even though Mr.

Tomsheck has never held any legal relationship with Hefetz. Plaintiff’s bargain also awarded

Hefetz all potential proceeds from this lawsuit, with Plaintiff carrying no risk from an adverse

verdict or judgment. Plaintiff impermissibly assigned his legal malpractice claim and summary

judgment, pursuant to Chaffee and Tower Homes, must be entered against him. 

Alternatively, Plaintiff and Mr. Tomsheck entered into a written tolling agreement which

superseded any common law tolling of Plaintiff’s legal malpractice claim against Mr. Tomsheck. 
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Plaintiff agreed he would have until September 26, 2018 in which to file a legal malpractice action

against Mr. Tomsheck, but he waited until April 23, 2019 to file that legal malpractice action.  In

summary, Plaintiff entered into a written agreement, violated that agreement, and is now

attempting to profit from that violation. This is unfair, improper, and actionable. Consequently,

summary judgment should be entered in Mr. Tomsheck’s favor pursuant to the running of the

statute of limitation as well.

WHEREFORE, JOSHUA TOMSHECK respectfully requests that this court enter an Order

granting summary judgment against the Plaintiff.  

DATED this 11th day of March, 2020.

OLSON CANNON GORMLEY 
& STOBERSKI

   /s/ Max E. Corrick, II           
      MAX E. CORRICK, II
      Nevada Bar No. 6609
      9950 West Cheyenne Avenue

        Las Vegas, NV  89129
             Attorneys for Defendant

      JOSHUA TOMSHECK
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CERTIFICATE OF SERVICE

    I HEREBY CERTIFY that on this 11  day of March, 2020, I sent via e-mail a true andth

correct copy of the above and foregoing ERRATA TO MOTION FOR SUMMARY

JUDGMENT on the Clark County E-File Electronic Service List (or, if necessary, by U.S. Mail,

first class, postage pre-paid), upon the following:

 
H. Stan Johnson, Esq.
Cohen Johnson Parker Edwards
375 East Warm Springs Road, Suite 104
Las Vegas, NV 89119
702-823-3500
702-823-3400 fax
sjohnson@cohenjohnson.com 

and

Charles (“CJ”) E. Barnabi, Jr., Esq.
The Barnabi Law Firm, PLLC
375 East Warm Springs Road, Suite 204
Las Vegas, NV 89119
702-475-8903
702-966-3718 fax
cj@barnabilaw.com 
Attorneys for Plaintiff

Joseph P. Garin, Esq.
Megan H. Hummel, Esq.
Lipson Neilson P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, NV 89144
702-382-1500
702-382-1512 fax
jgarin@lipsonneilson.com 
mhummel@lipsonneilson.com 
Attorneys for Marc Saggese

/s/Jane Hollingsworth 
_________________________________________
An Employee of OLSON CANNON GORMLEY
& STOBERSKI
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