IN THE SUPREME COURT OF THE STATE OF NEVADA

INDICATE FULL CAPTION:
Electronically Filed

TY ALBISU, ROSIE ALBISU, and ANCHOR | No. 82112 Dec 15 2020 09:18 a.m.
S-RANCH AND RENTALS, LLC. Elizabeth A. Brown
DOCKETING $jA reme Court
CIVIL APPEALS
VS.
KIMBLE WILKINSON
GENERAL INFORMATION

Appellants must complete this docketing statement in compliance with N RAP 14(a). The
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1. Judicial District Sixth Department 11

County Humboldt Judge Hon. Michael Montero

District Ct. Case No. CV 21 0509

2. Attorney filing this docketing statement:

Attorney Carolyn "Lina" Tanner, Esq. Telephone 775.315.0520

Firm Tanner Law & Strategy Group, LTD.

Address P.O. Box 18351
Reno, NV 89511

Client(s) Ty Albisu, et al.

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and
the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Tammy D. Cowden, Esq. Telephone 702.938.6874

Firm Greenberg Traurig

Address 10g45 Griffith Peak Drive Suite 600
Las Vegas, NV 89135

Client(s) Kimble Wilkinson

Attorney Jacob D. Bundick, Esq. Telephone

Firm Same as above.

Address

Client(s)

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

[X Judgment after bench trial [7 Dismissal:

™ Judgment after jury verdict ™ Lack of jurisdiction

[ Summary judgment I~ Failure to state a claim
™ Default judgment I~ Failure to prosecute

™ Grant/Denial of NRCP 60(b) relief ™ Other (specify):

X Grant/Denial of injunction ™ Divorce Decree:

[X Grant/Denial of declaratory relief ™ Original [~ Modification

I~ Review of agency determination ™ Other disposition (specify):

5. Does this appeal raise issues concerning any of the following?

[ Child Custody
[~ Venue

™ Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

N/A

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

N/A



8. Nature of the action. Briefly describe the nature of the action and the result below:

This is an appeal after a bench trial regarding claims and counterclaims in regards to
certain real property, including water rights. The district court found a prescriptive
easement exists to the burden of Appellant's land and to the benefit of Respondent, to drive
cattle at three specific times of year, and to allow for the movement of farm equipment for
haying, irrigation, and feeding cattle across a specific section of Appellant's land. The
Court found that Respondent had a right to limited access to Appellant's land to maintain
his water rights at two points of diversion. The Court declined to address Appellant's claim
that Respondent failed to join necessary parties to the action.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):

Whether the Respondent had standing to sue Appellant when he failed to show he was
record owner of the dominant estate(s) claiming a prescriptive easement over Appellant's
estate?

Whether Respondent failed to join indispensible parties, including all record owners of the
dominant estate(s)?

Whether the Court erred in determining that prescriptive easement existed over
Appellant's estate?

Whether the the Court erred in determining the extent of the prescriptive easement based

upon historical use?

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:

N/A



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44

and NRS 30.130?

X N/A
™ Yes
[~ No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

™ Reversal of well-settled Nevada precedent (identify the case(s))
[~ An issue arising under the United States and/or Nevada Constitutions
[~ A substantial issue of first impression

[~ An issue of public policy

An issue where en banc consideration is necessary to maintain uniformity of this
court's decisions

[~ A ballot question

If so, explain:



13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter is presumptively retained by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance or
significance:

Pursuant to NRAP 17 (b), this matter is presumptively assigned to the Court of Appeals.

14. Trial. If this action proceeded to trial, how many days did the trial last? Two Days

Was it a bench or jury trial? Bench Trial (virtual)

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?

N/A



TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from October 9, 2020

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

17. Date written notice of entry of judgment or order was served October 14, 2020

Was service by:
™ Delivery
X Mail/electronic/fax

18. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

I~ NRCP 50(b) Date of filing

™ NRCP 52(b) Date of filing

™ NRCP 59 Date of filing

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the

time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. , 245
P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resolving tolling motion was served

Was service by:
[~ Delivery
™ Mail



19. Date notice of appeal filed November 6, 2020

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(a)
X NRAP 3A(b)(1) ™ NRS 38.205
™ NRAP 3A(b)(2) ™ NRS 233B.150
™ NRAP 3A(b)(3) ™~ NRS 703.376

[~ Other (specity)

(b) Explain how each authority provides a basis for appeal from the judgment or order:

Appellant seeks relief from the final judgment of the district court after bench trial.



22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:
Plaintiff - Kimble Wilkinson
Defendants- Ty Albisu, Rosie Albisu, John Albisu, Anchor S-Ranch and Rentals,
LLC.

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

John Albisu passed away during the lower court litigation.

23. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Respondent brought suit against Appellant for two claims of tresspass to chattels,
prescriptive casement, declaratory judgment, water rights, preliminary and
permanent injuction, easement by necessity, and unauthorized use of water.
Appellant brought counter claims against Respondent for damages to real property,

forage and fencing, and loss of livestock; and intentional infliction of emotional

L

24. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

X Yes
™ No

25. If you answered "No" to question 24, complete the following:
(a) Specify the claims remaining pending below:



(b) Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

[~ Yes

X No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

[~ Yes
X No

26. If you answered "No" to any part of question 25, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):

Judgment is appealable under NRAP 3A (b).

27. Attach file-stamped copies of the following documents:
e The latest-filed complaint, counterclaims, cross-claims, and third-party claims
e Any tolling motion(s) and order(s) resolving tolling motion(s)
e Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,

even if not at issue on appeal
e Any other order challenged on appeal
e Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

Ty Albisu Carolyn "Lina" Tanner

Name of appellant Nzeoj)ugl\ of record
December 14, 2020 /s/ Lina Tannei/yé/
Date Signature of counsel of record

Washoe County, Nevada
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 14th day of December , 2020 1 gserved a copy of this

completed docketing statement upon all counsel of record:

[X By personally serving it upon him/her; or

™ By mailing it by first class mail with sufficient postage prepaid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

Via E-Flex Agreement.

Tammy Cowden, Esq.

Jacob D. Bundick, Esq.

Greenberg Traurig

10845 Griffith Peak Drive Suite 600

Las Vegas, NV 89135

Dated this 14th day of December , 2020

-7

/s/ Lina 44‘3{’5‘ M

Signature
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CaseNo.  CV21.509 T,
Dept.No. 2 W APR 25 P 0 12

[N THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF HUMBOLDT
-000-
KIMBLE WILKINSON,
Plaintiff.

VS. AMENDED VERIFIED COMPLAINT

TY ALBISU, JOHN ALBISU,
ROSIE ALBISU, and
ANCHOR S-RANCH AND RENTALS, LLC,

Defendants. /

COMES NOW, Plaintiff above-named, represented by counsel. MILLER LAW, INC. and
RENDAL MILLER, ESQ., the undersigned counsel, as and for a cause of action against said
Defendants, complains and alleges as follows, to-wit:

I. This is a civil action whereby Kimble Wilkinson, seeks Preliminary Injunctive
Relief, Injunctive Relief, Declaratory Judgment, and for other Equitable Relief against Defendants.
Ty Albisu. John Albisu, Rosie Albisu, and Anchor S-Ranch and Rentals, LLC.

2. Plaintiff 1s a resident of the County of Malheur, State of Oregon.

3. This Court has personal jurisdiction over Defendant, Ty Albisu, because he is a
resident of the County of Humboldt. State of Nevada.

4. This Court has personal jurisdiction over Defendants. John Albisu and Rosie Albisu.
because they are residents of the County of Humboldt, State ol Nevada.

5. This Court has personal jurisdiction over Defendant. Anchor S-Ranch and Rentals,

LLC, because the company is a Nevada Limited-Liability Company. Exhibit 1.

AMENDED VERIFIED COMPLAINT Docket 82112 Document 2020-45328 Page ]
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6. Plaintiff owns real property in the County of Humboldt, State of Nevada near
MecDermitt where Plaintiff raises cattle and conducts other ranching business.

7. Plaintiff owns 120 acres of land known as Assessor’s Parcel Number 03-0741-02
located on both sides of Nouque Road, McDermitt, Nevada. APN 03-0741-02 is located on the
East side of Highway 95.

8. Plaintiff owns land on the West side of Highway 95 in McDermitt, Nevada.

9. Plaintiff is a 50 percent owner of the land with his parents Trust owning the
remaining 50 percent.

10. Defendants own most of the land between Plaintiff’s properties consisting of
hundreds of acres of vacant land.

11.  For more than 50 years, Plaintiff and his predecessors have been moving cattle
across the Albisu’s land.

12.  Plaintiff has no other reasonable option to move his cattle from his land on the East
side of Highway 95 to his land on the West side of Highway 95.

[3. Originally, Frank Albisu owned the majority the land in question.

14.  Frank Albisu did not allow or consent to Plaintiff moving his cattle across Frank
Albisu’s land; however, Frank Albisu eventually quit complaining about the cattle crossing the
land.

15. On or about April 1, 1985, Frank Albisu caused the Map of Division into Large
Parcels, prepared for Frank Albisu, to be filed in the Office of the County Recorder, Humboldt
County, Nevada. Exhibit 2.

16.  The Map divided 1,070.34 acres of land into smaller parcels.

17.  The Map provided for existing roadways with the following, “A 60’ easement is
offered for dedication on existing roads shown.” The Map indicates multiple existing roads.

18.  The Map created public easements with the following, “A 30" easement is granted
along the boundaries of each parcel for roadways & utilities.”

19. The easements are not private easements.

AMENDED VERIFIED COMPLAINT Page 2
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20. John Albisu and Rosie Albisu purchased the land in between Plaintiff’s land with a
Quit Claim Deed executed June 5, 1997, with the document being filed in the Recorder’s Office,
Humboldt County, Nevada on February 12, 1998. Exhibit 3.

21, After John Albisu and Rosie Albisu became the owners of the land between
Plaintiff’s land, they did not allow or consent to Plaintiff moving his cattle across the their land;
however, John Albisu and Rosie Albisu eventually quit complaining about the cattle crossing the
land.

22, All correspondence between Defendants, John Albisu, Rosie Albisu, and Anchor S-
Ranch and Rentals, LLC has been with Ty Albisu.

23. Ty Albisu is a managing member of Anchor S-Ranch and Rentals, LLC.

24, Ty Albisu is an agent of John Albisu and/or Rosie Albisu and/or Anchor $-Ranch
and Rentals, LLI.C.

25, The Quit Claim Deed states John Albisu and Rosie Albisu purchased the property
“subject to all covenants, conditions, restrictions, exceptions, easements, rights-of-way, rights-of-
access, agreements...” Therefore, John Albisu and Rosie Albisu purchased the property subject to
the easements.

26. The Humboldt County Assessor’s office recognizes and shows the easements on the
County’s parcel overlay map. Exhibit 4.

27. Defendants refuse to acknowledge any easements on their land and have verbally
and in writing threatened Mr. Wilkinson to “STAY OFF ALL MY GROUND AND LAND!!!” as
so eloquently stated by Ty Albisu in his March 13, 2018 letter. Exhibit 5. This letter is signed by
Ty Albisu for Anchor S-Ranch and Rentals, I.I.C.

28.  Plaintiff has attempied to reason with the Defendants as evidenced in the letters that
were sent to the Defendants. (The maps that are attached as Exhibits 3 and 4 were included with
the letters; however, the maps are not included here). Exhibit 6.

29.  Defendants still fail to acknowledge the existence of easements around the parcels

of land. Exhibit 7.

AMENDED VERIFIED COMPLAINT Page 3
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30.  NRS 568.355 defines open range as, “As used in NRS 568.360 and NRS 568.370,
unless the context otherwise requires, “open range’ means all unenclosed land outside of cities and
towns upon which cattle, sheep or other domestic animals by custom, license, lease or permit are
grazed or permitted to roam.” Open range requires the grazing animals to be fenced out with a
legal fence.

a1. On information and belief, Defendants have fences that run across the road and
utility easements. Defendants do not have the individual parcels of land fenced at or inside the
easements. Defendants have fences in certain areas and have not complied with the fence out laws.

32.  Defendants have a duty in open range to fence cattle out of their land; in particular,
to fence the parcels excluding the road and utility easements.

33.  Defendants are prohibiting Plaintiff from running his cattle down the easements.

34. Defendants have chained and padlocked the gates located next to the cattleguards
that are for livestock and equipment to pass through and prohibited Plaintiffs use of said gates.

35. Said gates are located within the easements and are not under the control or custody
of Defendants.

36. Ty Albisu removed and destroyed the cattleguard located on the fence line between
Plaintiff and Defendants properties; APN 03-0741-02 and APN 03-0741-07 around February 2018,

37. That said cattleguard is damaged beyond repair.

38.  Atcertain times of the year, said cattleguard is Plaintiff"s only access to certain parts
of his land.
39. That Plaintiff had to hire an attorney and has incurred attorney fees to represent him

in bringing this action.

First Cause of Action: Preliminary Imjunctive Relief

40, That Plaintiff repeats and re-alleges paragraphs One through Thirty Nine (1-39) as
if fully restated herein.
41, Plaintiff uses the easements to move equipment and cattle to and from his properties,

and without an injunction, Plaintiff cannot continue operations of his ranch.

AMENDED VERIFIED COMPLAINT Page 4
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42, Plaintiff needs to use the gates adjacent to the cattleguards on Nonque Road,
Highway 95, and other points in between to move cattle and to move haying equipment.

43.  Thehaying equipment is expected to be moved in the middle of month of June 2018.

44, Based on the above allegations, the existence of a 30" easement around each parcel,
the existence of 60° easements for all roads shown on the Parcel Map, and pursuant to Nevada
Revised Statutes 33.010, Plaintiff is entitled to a preliminary/temporary injunction restraining
Defendants from the commission or continuance of acts complained of above against the Plaintiff
and their property until the court is satisfied that the Defendants are no longer committing or
continuing to commit said acts. This may be for a limited period or perpetually.

45.  Based on the above allegations, and pursuant to Nevada Revised Statutes 33.010,
Plaintiff is entitled to a preliminary/temporary injunction restraining Defendants from committing
or continuing to commit said acts because continued commission or continuance of, will continue
to produce great or irreparable injury to the Plaintiff's ability to continue business and damage the
property of Plaintiff, including the safety and protection of property.

46. Based on the immediate need to move equipment and the irreparable harm that will
be suffered, Plaintiff is entitled to a preliminary injunction.

Second Cause of Action: Permanent Injunctive Relief

47, That Plaintiff repeats and re-alleges paragraphs One through Forty Six (1-46) as if
fully restated herein,

48.  Plaintiff moves equipment and cattle at various times during the year.

49, Based on the above allegations, the existence of a 30 easement around each parcel,
the existence of 60’ easements for all roads shown on the Parcel Map, and pursuant to Nevada
Revised Statutes 33.010, Plaintiff is entitled to a permanent injunction restraining Defendants from
the commission or continuance of acts complained of above against the Plaintiff and their property
until the court is satisfied that the Defendants are no longer commitling or continuing to commit
said acts. This may be for a limited period or perpetually.

50. Based on the above allegations, and pursuant to Nevada Revised Statutes 33.010,

Plaintiff is entitled to a permanent injunction restraining Defendants from committing or continuing

AMENDED VERIFIED COMPLAINT Page 5
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to commit said acts because continued commission or continuance of, will continue to produce
great or irreparable injury to the Plaintiff™s ability to continue business and damage the property of
Plaintiff, including the safety and protection of property.

Third Cause of Action: Declaratory Relief

51.  That Plaintiff repeats and re-alleges paragraphs One through Fifty (1-50) as if fully
restated herein.

52.  This court has subject matter jurisdiction as this Court may enter declaratory relief
under NRS 30.040.

53.  Declaratory judgment is necessary to declare the easements on the Map valid or
invalid.

54.  Declaratory judgment is necessary to declare the easements on the Map private or
public.

55.  The parties have a dispute as to the validity of the easements.

56. Defendants are keeping Plaintiff from using the easements.

57.  Plaintiff should be reimbursed for attormey fees for bringing this action.

Fourth Cause of Action: Trespass to Land

58.  That Plaintiff repeats and re-alleges paragraphs One through Fifty Seven (1-56) as
if fully restated herein.

59. Defendant, Ty Albisu, trespassed onto Plaintiff’s land, Assessor’s Parcel Number
03-0741-02, knowing the land was Plaintiff’s.

60. Defendant, Ty Albisu, is an agent of John Albisu, Rosie Albisu, and/or Anchor S-
Ranch and Rentals, LLC.

61.  The damage to the fence and cattleguard is in excess of $15,000.00.

62.  Defendants were the proximate cause of the damage because Ty Albisu ripped the
cattleguard out of the ground; thus damaging the cattleguard and the fence.

63. Defendants are jointly and severally liable to Plaintiff for the destruction to the fence
and cattleguard on Assessor’s Parcel Number 03-0741-02.

Fifth Cause of Action: Prescriptive Easement

AMENDED VERIFIED COMPLAINT Page 6
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64. That Plaintiff repeats and re-alleges paragraphs One through Sixty Three (1-63) as
if fully restated herein.

65.  Plaintift has crossed the land of Defendants for approximately 50 vears.

66. Plaintiffs use has been contimious and uninterrupted for approximately 50 years.

67.  Plaintiff has two paths while driving catile and driving equipment causing
depending on the time of year and the weather conditions.

68. Plaintiff has run his cattle and equipment across Defendants land without approval
or permission from Defendants.

69.  Plaintiff use was open and notorious because Plaintiff ran cattle and equipment at
regular intervals during normal and customary times.

70. Defendants, John Albisu and Rosie Albisu, and the prior owner, Frank Albisu,
acquiesced to Plaintiff"s prescriptive easement years ago.

Sixth Cause of Action: Easement of Necessity

71. That Plaintiff repeats and re-alleges paragraphs One through Seventy (1-70) as if
fully restated herein.

72. Plaintiff has crossed the land of Defendants for approximately 50 years.

73. Plaintiffs use has been uninterrupted and continuous for approximately 50 years.

74.  Plaintiff has kept close to fences and roads as is possible while driving cattle and
driving equipment causing little to no damage.

75. Plaintiff cannot use the county road to drive the cattle because the county road would
run the cattle into the middle of town, then down Highway 95.

76.  Plaintift is unable to obtain a permit to shut down Highway 95 for hours to run cattle
down the highway because Nevada State will not issue a permit for that purpose.

77.  Nevada State does allow Highway 95 to be shut down for a brief period to cross
Highway 95 with the cattle.

78. Without a prescriptive casement Plaintiff is essentially left landlocked with his cattle

and equipment rendering his property, Assessor’s Parcel Number 03-0741-02, useless.

AMENDED VERIFIED COMPLAINT Page 7
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79. Plaintiff has no other options other than an easement, either the easements around
the parcels are valid or Plaintiff needs a prescriptive easement.

80.  Plaintiff has run his cattle and equipment across Defendants land without approval
or permission from Defendants.

Seventh Cause of Action: Preliminarv Injunctive Relief

81. That Plaintiff repeats and re-alleges paragraphs One through Eighty (1-80) as if fully
restated herein.

82.  Plaintiff has adjudicated water rights for waterways that cross Defendants land.
Exhibit 8 and Exhibit 9.

83.  Plaintiff has used the ditches associated with the adjudicated water rights since
purchasing the property. The prior owners of the property used the ditches for many years before
Plaintiff; some back to the early 1900°s.

84.  Defendants created dams to block the water from entering onto Plaintiff’s land at
two locations, and as a result is watering his own land.

8s5. Defendants have no water rights from this source.

86. Plaintiff will endure severe and irreparable financial harm if Defendants are allowed
to continue to dam and divert the water from entering onto Plaintiff’s land.

87. Plaintiff relies on these water sources to grow hay to feed his cattle.

88. Based on the above allegations, and pursuant to Nevada Revised Statutes 33.010,
Plaintiff is entitled to a preliminary/temporary injunction restraining Defendants from committing
or continuing to commit said acts because continued commission or continuance of, will continue
to produce great or irreparable injury to the Plaintiff’s ability to continue business and damage the
property of Plaintiff, including the safety and protection of property.

89, Based on the above allegations, and pursuant to Nevada Revised Statutes 33.010,
Plaintiff is entitled to a preliminary/temporary injunction be able to enter Defendants land at the
ditches that carry water and clean said ditches as shown on Exhibit 9.

Eighth Cause of Action: Permanent Injunctive Relief

AMENDED VERIFIED COMPLAINT Page 8
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90.  That Plaintiff repeats and re-alleges paragraphs One through Eighty Nine (1-89) as
if fully restated herein.

91.  Plaintiff has adjudicated water rights for waterways that cross Defendants land.
Exhibit 8 and Exhibit 9.

92, Plaintiff has used the ditches associated with the adjudicated water rights since
purchasing the property. The prior owners of the property used the ditches for many years before
Plaintiff; some back to the early 1900°s.

93.  Defendants created dams to block the water from entering onto Plaintiff™s land at
two locations, and as a result is watering his own land.

94. Defendants have no water rights from these sources.

95. Plaintiff will endure severe and irreparable financial harm if Defendants are allowed
to continue to dam and divert the water from entering onto Plaintiff’s land.

96.  Plaintiff relies on these water sources to grow hay to feed his cattle.

97. Based on the above allegations, and pursuant to Nevada Revised Statutes 33.010,
Plaintiff is entitled to a preliminary/temporary injunction restraining Defendants from committing
or continuing to commit said acts because continued commission or continuance of, will continue
to produce great or irreparable injury to the Plaintiff’s ability to continue business and damage the
property of Plaintiff, including the safety and protection of property.

98. Based on the above allegations, and pursuant to Nevada Revised Statutes 33.010,
Plaintiff is entitled to a preliminary/temporary injunction be able to enter Defendants land at the
ditches that carry water and clean said ditches as shown on Exhibit 9.

Ninth Cause of Action: Trespass to Land

99.  That Plaintiff repeats and re-alleges paragraphs One through Ninety Eight (1-98) as
if fully restated herein.

100. Defendant, Ty Albisu, decided to burn materials on a windy day on Assessor’s
Parcel Number 03-0151-01.

101. Said fire became out of control and expanded onto Plaintiff’s land and caused

damage to approximately 20 to 40 acres of grass field.

AMENDED VERIFIED COMPLAINT Page 9
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102.  Defendant, Ty Albisu, was able to eventually extinguish the fire after burming part
of Plaintiff’s field.

103, Defendant, Ty Albisu, and the fire Defendant started trespassed onto Plaintiff’s land,
Assessor’s Parcel Number (03-0151-08. knowing the land was Plaintiff’s.

104,  Defendant, Ty Albisu, is an agent of John Albisu, Rosie Albisu, and/or Anchor S-
Ranch and Rentals, LLC.

105.  The damage to the grass ficld is to be determined as the grass begins to grow back.

106. Defendants were the proximate cause of the damage because Ty Albisu intentionally
started the fire that became out of control; thus damaging Plaintiff’s field.

107. The damage to Plaintiff’s field has a value that will be better determined later in the
season; but may be in excess of $15,000.00.

Tenth Cause of Action: Prescrniptive Easement

108.  That Plaintiff repeats and re-alleges paragraphs One through One Hundred Seven
(1-107) as if fully restated herein.

109. Plaintiff has crossed the land of Defendants for approximately 50 years to the
purpose of cleaning the water ditch.

110. Plaintiff’s, and Plaintiff’s predecessors, use has been continuous and uninterrupted
for approximately 50 years.

111. Plaintiff has two water ditches that need to be cleaned for the water to properly flow.

112.  Plaintiff has cleaned these water ditches without approval or permission from
Defendants.

113.  Plaintift’s use was open and notorious because Plaintiff entered onto the property in
the daytime and cleaned the water ditches.

114, Defendants, John Albisu and Rosie Albisu, and the prior owner, Frank Albisu,
acquiesced to Plaintiff’s prescriptive easement years ago.

Eleventh Cause of Action: Easement of Necessity

115.  That Plaintiff repeats and re-alleges paragraphs One through One Hundred Fourteen

{1-114) as if fully restated herein.

AMENDED VERIFIED COMPLAINT Page 10
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116. Plaintiff has crossed the land of Defendants for approximately 50 years to the
purpose of cleaning the water ditch.

117. Plaintiff’s, and Plaintiff’s predecessors, use has been continuous and uninterrupted
for approximately 50 years.

118.  Plaintiff has two water ditches that need to be cleaned for the water to properly flow.

119. Plaintiff has no other way to clean the water ditches without entering onto
Defendants land.

120.  Without an easement of necessity, Plaintiff has no way to clean the ditches and
ensure the water flows appropriately.

121.  Plaintiff has no other options other than an easement, ¢ither the easements around
the parcels are valid or Plaintiff needs a prescriptive easement.

122. Defendants dammed up two water ditches. One has been cleared, on still is blocked.

123.  Without an easement of necessity, Defendants are able to steal Plaintiff’s water and
Plaintiff has no way to check and clear the water ditches.

124, Plaintiff needs an easement 10 feet wide on both sides of the ditch to for access to
the water ditch for cleaning.

Twelfth Cause of Action; Unauthorized Use of Water

125.  Plaintiff repeats and re-alleges paragraphs One through One Hundred Twenty Four
{(1-124) as if fully restated herein.

126.  Plaintiff owns water rights from the McDermitt Creek and Sloughs.

127.  Defendants dammed and/or blocked the water ditches and caused the water to back
up onto Defendants land; thus using the water for Defendants own fields and depriving Plaintiff
from the water.

128. Defendants actions are the proximate cause of Plaintiff’s fields not receiving
adequate water to produce hay.

129. Therefore, Defendant’s actions are the proximate cause of Plaintiff’s damages in
excess of $15,000.00.

130.  Defendants have no rights to the water from the McDermitt Creek and Sloughs,

AMENDED VERIFIED COMPLAINT Page 1
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131. Defendants, by damming and blocking the water ditches, are using waters that
Plaintiff is authorized to use.

132.  Plaintiff is entitled to compensation for lost hay and attorney fees as a result of the
thefl.

WHEREFORE, Plaintiff prays as follows:

First. That the Court issue a preliminary injunction enjoining the Defendants from
committing or continuing to commit acts against the Plaintiff and their property. That in doing so
Defendants use all means necessary to immediately effectuate the Courts order.

Second. That after a hearing on the matter, the Court issue a permanent injunction
and enjoin Defendants from committing or continuing to commit acts against the Plaintiff and their
property unless and until the Court is satisfied that the Defendants are no longer commitling acts
against the Plaintiff and their property. That in doing so Defendants use all means necessary to
immediately effectuate the Courts order.

Third. For damages that have incurred by Defendants in excess of $15,000.00 for
trespass to land.

Fourth. That the Court Declare the easements on the Map to be valid.

Fifth. That the Court grant a prescriptive easement to Plaintiff to run cattle and
equipment across Defendants land.

Sixth. That the Court grant an easement of necessity to Plaintiff to run cattle and
equipment across Defendants land.

Seventh. That the Court grant a prescriptive easement to Plaintiff for Plaintiff to enter
onto Defendants land to clear ditches for water rights.

Eighth. That the Court grant an easement of necessity to Plaintiff for Plaintiffto enter
onto Defendants land to clear ditches for water rights.

Ninth. For damages in excess of $15.000.00 because Defendants used and/or
diverted Plaintift’s water.

Tenth. That Plaintiff be granted reasonable attorney fees and costs;

AMENDED VERIFIED COMPLAINT Page 12




Eleventh. For such other and further relief as the Court may appear just and proper.

DATED this / '-S/day of June, 2018.

AMENDED VERIFIED COMPLAINT

MILEER LAW. INC.
L.../

RENDAL B. MILLER, ESQ.
Attorney for Plaintiff
Nevada Bar No. 12257

115 West 5™ Street, Box 7
Winnemucca. Nevada 89445
775-623-5000
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VERIFICATION

STATE OF NEVADA )
) 58
COUNTY OF HUMBOLDT )

Kimble Wilkinson, being first duly sworn, deposes and says:
That he is the Plaintiff in the above entitled action, that he has read the foregoing Amended
Verified Complaint and knows the contents thereof, that the same is true of his own knowledge,

except those matters therein stated on information or belief, and that as to those matters, she

H o Il oo

Kimble Wilkinson

believes to it be true.

SUBSCRIBED AND SWORN to before me, a notary public, this /& Zhay of April. 2019,
by Kimble Wilkinson.

-

TARK PUBLIC

R U H R T T e Y T mnnlmlulllll
o
-

JENNIFER SMITH
i
T

Natary Public - State of Nevada
=" Na: 18-4324-9 - Expires Novamber 26, 2022 :

‘Appointment Recorded in Humboldt Courty |

AMENDED VERIFIED COMPLAINT Page 14
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ANCHOR S-RANCH AND RENTALS LLC

Business Entity Information

Status: ! Active File Date: | 1/31/2018
Domestic Limited-Liability
Type: Entity Number: | EO061132018-2
:Company |
Qualifying State: | NV List of Officers Due: | 1/31/2049

Managed By: | Managers

Expiration Date:

NV Business ID: | NV20181089390

Business License Exp: | 1/31/2019
'_i-:izgistered Agent information
- Name: PATRICK DAVID SCIBIOR Address 1:| 4055 SYCAMORE DRIVE
Address 2: City: | WINNEMUCCA
State: | NV Zip Cade: | 89445
Phone: | Fax: | ‘

Mailing Address 1: :

Mailing Address 2:

Wailing City: !

Mailing State:

NV

Mailing Zip Code: |

Agent Type: Noncommercial Registered Agent

Financial Information

No Par Share Count: 0

Capital Amount:

$0

No stock records found for this company

;} Officers

i Include Inactive Officers

Manager - ROSE ALBISU DIRECTOR OR EQUIVALENT OF

Address 1: | PO BOX 188

Address 2:
City: | MC DERMITT State: | NV
Zip Code: 89421 : Country: |
Status: | Active w’ Email:
' Manager - JOHN A ALBISU PRESIDENT OR EQUIVALENT OF
Address 1: | PO BOX 158 Address 2: |
City: | MC DERMITT State: | NV
Zip Gode: : 89421 Country:
Status: ;Active Email:
Tﬂanager -TY VICTOR ALBISU TREASURER OR EQUIVALENT OF
Address 1: j PO BOX 1076 | Address 2:
City: | MC DERMITT State: | NV
Zip Code: 2,89421 Country:
Status: ; Active Email:




Manager - JOSEPH JOHN ALBISU SECRETARY OR EQUIVALENT OF

Address 1: } 5027 SANTA MONICA AVE. UNITF

Address 2:
City: | SAN DIEGO State: | CA
Zip Code: ' 92107 Country:
Status: , Active Email:
Action Type: | Articies of Organization
Document Number: ; 20180051986-70 # of Pages: 2

File Date: ; 1/31/2018

Effective Date:

(No notes for this action}

Action Type: Initial List

Document Number: | 20180051987-81

# of Pages: [ 1

File Date: | 1/31/2018

Effective Date:

(No notes for this action)
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When recorded return to:
Marc Picker, Esq.

P.O. Box 334

Reno, NV 89504

QUITCLATM DEED
FOR GOOD AND VALUABLE CONSIDERATION, receipt of which is hereby
acknowledged, ANNA J. AMARAL and PATRICIA ALBISU, (Grantor), hereby remise, release
and quitclaim unto JOHN ALBISU and ROSIE ALBISU, husband and wife, (Grantee), as
community property with full right of survivorship and not as tenants in common nor as joint

tenants, the survivor, his or her heir and assigns, that certain real property situate in McDermitt,

Humboldt County, Nevada, as more particularly described ih""ﬁxhibit A attached and hereby

made a part hereof, (the "Property"}, subject to all covéngnt?i; csjmimﬁns, restrictions, exceptions,

gasements, rights-of-way, rights-of-access, agreementé;‘;ése_ aﬁoﬁs encumbrances, liens and other
matters as the same may be of recorc amz m:;tters wh1ch would be dissolved by survey,
investigation of injury; and any tax, as;wsamev or other govemmental lien against the Property.

This Grant is made wm’?om comz:ants or warr ; tlcs :Jf am; kind. Grantee, by signing

below, expressly ackn"*wledge” th Grantsﬁ i bu‘;mgjtﬁe Fmperty in an "AS IS" condition and
that Grantee has relied upl“i"}; their own méapend&at mvesngatlon of the physical condition of the
Property.  Grantee hereby release Grantor and Grantor’s agents and employees from all
responsibility and liability regarding the condition (including, but not limited to, the physical
condition or presence of hazardous materials), valuation or utility of the Property.
IN WITNESS WHEREOF, the parties have hereunto set their hands this _Si day of
Subiject to deed of trust in favor of Grantors

juN £ , 1997. re-recorded February 27, 1997 as Document No.
1997-3118, Humboldt County Records.

GRANTEE:

/e ST Y. R
Ve s lhsis)

PATRICIA ALBISU ROSIE ALBISU
A
I
HUMBOLDT COUNTY. NV, EVELYN HARNDN - RECORDER® BY: WACDOMALD WILLIAK 5,]»
DATE: 02/12/1998 TIME: 09:24 PAGE #: 0001 OF 0008 DGC #: 1998 38 4 e




STATE OF NEVADA )
. 88
COUNTY OF CHURCHILL )

On this 5, ﬂé day of Q/IL , 1997, personally appeared before me, a duly

appointed Notary Public in a.\gfor said County and State, ANNA J. AMARAL, known to me
to be the person described in the above instrument, who executed the foregoing instrument, and
who acknowledged to me that she executed the same, and that she did so freely and voluntarily
and for the used and purposes mentioned herein.

In witness whereof, I have hereunto set my hand this ,12 f’—‘/ day of glgj%ﬁ ,

1997, and affixed my office seal thereto.

b, DONNA L ABEDRAND oA /
) Kotz 2 Fiidic - Stnte of Newnds | ) N _IARY PUBLIC
| ivoet Ramdd o o Coy | 0 -

- e Meth 1,0 |

o RN TR we -

STATE OF NEVADA N e
COUNTY OF }I[JBA]3()IJEYI‘ - 3 ot

On this day of W ' E997 persona]ly appeared before me, a duly

,,,,,,,

to be the person described in the above instrument, who executed the foregoing instrument, and
who acknowledged to me that she executed the same, and that she did so freely and voluntarily

and for the used and purposes mentioned herein.
In witness whereof, 1 have hereunto set my hand this SH. day of %
1997, and affixed my office seal thereto.

BLANCHE J. MACDONALD NOTARY PEﬁELIC

Hotary Public - Sats of Nevads
Humboldt County
My appoinkTent expies Cec. 23, 1998

HUMBOLDT COUNTY. N¥. EVELYN HARMOM - RECORDER® BY: MACDONALD WILLIAM
DATE: 02/1E/1998 TIME: 09:24 PAGE #: OO0 OF 00Ok DOC ¥: 1998 4234




STATE OF NEVADA )
D88
COUNTY OF HUMBOLDT )

On this é_ day of 1997, personally appeared before me, a duly
appointed Notary Public in and for said County and State, JOHN ALBISU, known to me to be
the person described in the above instrument, who executed the foregoing instrument, and who
acknowledged to me that she executed the same, and that she did so freely and voluntarily and
for the used and purposes mentioned herein.

s
In witness whereof, I have hereunto set my hand this &3 —  day of %‘: ,

1997, and affixed my office seal thereto.

Hurnboidt County
Ny eopoitimen egires Do 23, 1008
GER T TN T2 2 1AT 1AL K

BLANCHE J. MACDONALD
QEEE!aNuuwypzuz . Giate of Nevada

- YR

STATE OF NEVADA . - Tyt

7]
(7))

COUNTY OF CHURCHILL )

On this <3 4 day of
appointed Notary Public in and for said County and State, ROSIE ALBISU, known to me to be
the person described in the above instrument, who executed the foregoing instrument, and who

acknowledged to me that she executed the same, and that she did so freely and voluntarily and

for the used and purposes mentioned herein.

In witness whereof, | have hereunto set my hand this = day %ﬂ\
1997, and affixed my office seal thereto.

Notary Public - Sse of Nevada NOTARY PUBZIC

Humboldt Couny
Wy tppolntman wxsives Dec. 21, 1998

FERLTTEEEIREONTREUNTFINNETVINY

ALLLELIKEN

¥VS¥VTFE

HUMBOLOT COUNTY. WY, EVELYN WARMON - RECORDER? BY: WACDGRALD WILL1AR
DATE: 02/%2/19%8 TIME: 09:24 PAGE 4: 0003 OF 000& DOC 4: 1998 438




Township 47 North, Range 38 East, M.D.B & M.

Section 2:

Lot 2

SW1/ANW1/4
SE1/4ANW1/4
SW1/4NE1/4
NW1/4SW1/4
NE1/4ASW1/4
NW1/4SE1/4

Section 3:

Lot 2

Lot 3

Lot 4
SWI1/4ANW1/4
SE1/4NW1/4
SW1/4NE1/4
SE1/4NE1/4
NWI1/4SW/14
NE1/45SW1/4
NW1/48E1/4
NE1/4SE1/4

Section 4:

Lot
Tot2
Lots
Lot 6
Lot 7

"SE1/4SW1/4

N#/1/4SE1/4
NEi/45E1/4

Section 9;

Also described as:

Lotl
NE1/ANW1/4

A total of

Acreage

40.08
40.00
40.00
40.00
40.00
40.00
40.00

40.73
40.83
40.96
40.00
40.00 -
40.00

© 4000

40.50

4800

41.13

4137, .

V124

2627

40,00

4000

40.00

25.51
40.00

AP Number

3-131-30
3-131-35
3-131-36
3-131-37
3-131-44
3-131-45
3-131-46

3-131-29
3-131-28
3-131-26
3-131-31
3-131-32
3-131-33
3-131-34
3-13140
3-131-41
3-131-42
3-131-43

3-131-26
3-131-25
3-171-05
3-171-05
3-171-06
3-171-07
3-131-38
3-131-39

portion of
portion of
portion of

portion of 3-171-06
3-162-03

1,070.34 acres more or less

All of Parcels A, B, D, E,F, G, H,LJ,K,LL M. N,O,P,Q, R, 5, T, U, V, W, X , Y, Z of Map
for Division into Large Parcels prepared for Frank Albisu, located in Sections 2, 3, 4 & 9,
Township 47 North, Range 38 East, MDB&M, recorded on April 1, 1985, filed for record as No.

247532, Offical Records of Humboldt County, Nevada

APN 3-131-25 thru 3-131-46

HUMBOLDT COUNTY, WY, EVELYN HARMD

APN 3-162-03

N - RECORDER® BY: KACDONALD WILLIAR

DATE: D2/12/1598 TIME: 05:2¢ PABE 4: 0004 DF 0004

pOC §: 1998

APN 3-171-05 thru 3-171-07
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ALB!SU JOHN & ROS!E
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ALBISU JOHN A & ROSIE
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Kimble Wilkinson
P.O. Box 476

McDermitt, Nevada 89421
March 13, 2013

Mr. Wilkinson:

March 12,2018 a phone call was made to you warning you of the trespass on my property. You have
been given your oral warning, this is your written warning.

You have placed on my property a cattle guard through my fence so that you have access to drive:
through my land and cutting my fence. You are in violation of the Nevada State Statues 207.200. You
have been repeatedly warned against trespass on my [and however you refuse to cbey the law in this
matter. You are willfully damaging my ground claiming you have the right to use another’s ground for a
purpose simply to make it easy for you. This is not your ground or land you do not own it. You are
ordered to stay off all my private ground. This was simply your arrogant thinking. You can access the
county road from your own land further down the road. Your consistent damage of my ground and
forage is malicious and willfully criminal. Your continued willful and wrongful entry upon my land after
being warned by myself the owner thereof not to trespass will result in prosecution. Prima facie
evidence of your trespass is apparent by the vehicle damage of my ground the placement of a cattle
guard upon my ground without my permission or approval. You are ordered to stop! You will remove
the damage and wrongiul cattle guard and cease from trespass upon my private ground immediately.
The property and grounds are properly posted all laws have been abided for warning against vour entry.
If you choose to continue your destruction of my iand and ignoring these tegal and lawful warnings
further and immediate steps will be taken to insure my rightful use and protection of my property by
law enforcement. Remove and repair damage done to my land. STAY OFF ALL Y GROUND AND LANDI!
Period!

Ty v

Ty Albisu

Anchor § Ranch and Rentals LLC
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115 West 5th Street, Box 7, Winnemucca, Nevada §9445
(Phone) 775-623-5000 « (Fax) 775-623-3060
info@milleriawine. us

April 17,2018

Ty Albisu
PO Box 1076
Winnemucca, NV 89445

Re: Easements located on map number 247532

Mr. Aibisu,

This office represents Kimble Wilkinson in the matter of the easements located on map
Number 247532 recorded on April 1, 1985, The parcel map indicates that there is a 60°

easement along existing roads and a 307 easement along the boundaries of each parcel for
roadways and utilities.

Nouque Road is a Humboldt County Road with a 60° easement that must be keep clear
and accessible at all times. It is clear by the map that Nougue Road crosses many of vour
parcels. Further, an easement of 30° along the boundary of each parcel must be keep clear for a
roadway. This means there is 607 that is an easement between all of the center parcels.

Mr. Wilkinson moves cattle and accesses his property by way of vour parcels and your
sons parcels, to-wit: 03074112, 03074118, 03074101, 03074109, 03074107, 03074111,
030774106, 03074110, 03074103, 03074109, 03074105, (3074106, 03074116, 03014103,
03017103, 03015113, 03074117, (6307101, 03074103, 0307104, 03074116, 03015114, and
03017107. Mr. Wilkinson has moved his caitle on these parcels and has used the parcels for
ingress and egress. For over 50 years Mr. Wilkinson has been accessing his property by cutting
through these parcels on existing cleared land. In the recent months there has been a dispute
about the use of this area. Mr., Wilkinson is entitled to use any of the easements listed on parcel
map 247532.

Mr. Wilkinson realizes that removing fences and opening the easement areas will be
costly. He wishes to propose and aiternative option. As an alternative, he would like to come to
an agreement that allows Mr. Wildinson to continue fo use the same path Mr. Wilkinson has used
for over 50 years that cuts through your property. A written agreement outlining the area would
need to be established. If this is not an option, then we request that you remove all barriers from
all easements in compliance with the map number 247532,

I have attached copies of the maps outlining the parcels, roadways, and easements for
your consideration.



Further, this means that destroying the cattle guard going inte Mr. Wilkinson's property
on the southwest corner of his property may be a criminal act. The cattle guard was on an
easement for a roadway; not on Albisu property. Mr. Wilkinson will be asking for damages for
the cattle guard as well.

If vou have any questions, please do not hesitate to contact this office. Cur goal is to
come to an agreement; however, a resolution is needed whether by agreement of court order.
Please contact our office by May 1, 2018 if you wish to come to an agreement or with a date that
vou wi[] have all easement areas opened.

Thank you,

W —
Rendal B. Miller
Enclosure

RBM/mlm



115 West 5th Street, Box 7, Winnemucca. Nevada 89445
(Phone) 775-623-5000 « (Fax) 775-623-5060
info@millerlawinc.us

Apnil 17,2018

John and Rosie Albisu
PO Box 188
McDermitt, NV §2421

Re: Easements located en map number 247532

Mr. And Mrs. Albisu,

This office represents Kimble Wilkinson in the matter of the easements located on map
Number 247532 recorded on April 1, 1985. The parcel map indicates that there is a 60°

easement along existing roads and a 30° easement along the boundaries of each parcel for
roadways and utilitics.

Nougue Road is 2 Humboldt County Road with a 60° easement that must be keep clear
and accessible at all times. It is clear by the map that Nouque Road crosses many of your
parcels. Further, an easement of 30° along the boundary of each parcel must be keep clear for a
rcadway. This means there is 60° that is an easement between all of the center parcels.

Mr. Wilkinson moves cattle and accesses his property by way of your parcels and your
sons parcels, to-wit: 03074112, 03074118, 03074101, 03074109, 03074107, 03074111,
030774106, 03074110, 03074105, 03074109, 03074105, 03074106, 03074116, 03014103,
03017103, 03015113, 03074117, 0307101, 03074103, 0207104, 03074116, 03015114, and
03017107. Mr. Wilkinson has moved his cattle on these parcels and has used the parcels for
ingress and egress. For over 50 years Mr. Wilkinson has been accessing his property by cutting
through these parcels on existing cleared land. In the recent months there has been a dispute
about the use of this area. Mr. Wilkinsen is entitled to use any of the easements listed on parcel
map 247532,

Mr. Wilkinson realizes that removing fences and opening the easement areas will be
costly. He wishes fo propose and alternafive option. As an alternative, he would like to come to
an agreement that allows Mr. Wildinson to continue to use the same path My. Wilkinson has used
for over 50 years that cuts through your property. A written agreement outlining the area would
need to be established. If this is not an option, then we request that you remove all bartiers from
all easements in compliance with the map number 247532,

I have attached copies of the maps cutlining the parcels, roadways, and easements for
your consideration.



Further, this means that destroying the caftle guard going into Mr, Wilkinson's property
on the southwest corner of his property may be a criminal act. The cattle guard was on an
easement for a roadway; not on Albisu property.

If vou have any questions, please do not hesitate to contact this office. Our goal is to
come to an agreement; however, a resolution is needed whether by agreement of court order.

Please contact our office by May 1, 2018 if you wish to come to an agreement or with a date that
yvou will have all easement areas opened.

Thank you,

W C—
Rendal B, Miller
Enclosure

REBM/mlm
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030747106 KN
if ALBISUMOHN'S"ROSI

03074110
LBISU*JHN.‘ ROS!

03015114557
JOHN'A'&ROSI

SF 1 03017106 4 10
ALBISU JOHN & ROSIE




o 03074115

030741 . PRt 7
: 03074113 P07l s ALBISULIGHN'E ROSIE
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Nevada Office of the Attorney General

100 North Carson Street
Carson City, NV 89701-4717

0w W O~ ® 0 A W N =

j ) M [ [z [\~ M (] — —a —a _— —a — —_ —_ s —_
’&5} ﬁ L)) @)} I [ WS (3] — O o$ co =l o |8 I w 8 - [am]

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF HUMBOLDT

IN THE MATTER OF THE DETERMINATION )
OF THE RELATIVE RIGHTS OF CLAIMANTS )
AND APPROPRIATORS OF THE WATERS )
OF THE QUINN RIVER STREAM SYSTEM )
AND TRIBUTUARIES, )
)
)
)

HUGH RICCI, P.E., STATE ENGINEER OF
THE STATE OF NEVADA, DIVISION OF
WATER RESOURCES,

Case No. CV-0016637

Dept. No. 01 {/F

V.

)
)
?
YOUNGBERG TRUST, LUCKY 7 RANCH, )
GRACE MARCUERQUIAGA, FRANK )
MCERQUIGA & HENRY VICTOR, GEORGE )
AND EDDIE MENTABERRY, GEORGE )
WILENSON, JAMES BONAVIA, JAMES M. )
BONAVIA PROPERTIES, LLC, HOME RANCH)
LLC, JOHN NOUQUE, FRED WILDENSON, )
LEO & DONNA HARRER, FORT MCDERMITT)
TRIBAL COUNCIL, HAPPY CREEK, INC., )
FRANK LAMB & GLADYS M. JUMP, DELONG )
RANCHES, INC., QUINN RIVER CROSSING )
RANCH, LLC, )

)

)

Defendants.

ABSTRACT OF CLAIMS

Presented herewith is the Abstract of Claims for vested surface water claims on the
Quinn River, located within Humboldt County, State of Nevada. This Abstract of Claims is
prepared under the provisions of Chapter 533.140 of the Nevada Revised Statutes,
1
if
i
i




Nevada Office of the Attorney General

100 North Carson Street
Carson City, NV 89701-4717

@ o~ & o b~ o N

f\)l’\_’)f\)l\)_.x_x_x._x_.\__s_:,_.x_x_x

Dated Apeil 6, 2002
. / ,Z/f

Di ICT COURT JUDG

Ordered, filed, and caused to be entered of

record in the Office of the State Engineer,

this day of , 2012.

Submitted by:
CATHERINE CORTEZ MASTO
Attorney General

By: %ﬁﬂ

BWAI)I}/@TOCKTON

enior Peputy Attorney General
100 N. Carson Street
Carson City, Nevada 89701
775-684-1228
Attorneys for State Engineer
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N54” 31'W, A DISTANCE OF
107370 FEET.

EXHIBN DRIGINAL CLAIMANT/ SOURCE POINT(S) OF DIVERSHON PERIOD PURPOSE & FLOW DU1Y TOTAL
NQ, CURRENT DWNER OF USE PRIQRITY CFS AC,FT.
B304 GIACOMETTO RANCH/ M. DERMITT CREEK SEWSEV SEC.B. T 47N, R.37E.. MAR. 1 TOOCT. 1 | IRRIGA N1GN

(CHANGED FORT M-DERMITT M D.5.&M. OR 4 FOINI FROM WHICH 1674 16.44

BY PER INDIAN RCSERVATION TIE NE CORNER OF SEC. 9, 18R7" £.29

1343 T 43N, RITE., M.OB. &M BEARS ta01® 536




Js394 CONT, ACRES
PLACE OF USE PER REMARKS
40 ACRE DESCRIPTIONS SECTICN
1874 PRIORITY-NEVADA
SECTION | TOWN- RANGE |-i:-i-i:i:h - P EEHEH BEEREIIHHEH ISEE SEE THE POINT OF DIVERSION AND
SHIP 170z [ Lred 1105 sw |_SE JLnE | mw | sw ] SE I NE SE PI.ACE OF USE OF THE QUINN RIVER
5 T. 97 M. R 38 E. | 1 34,01 34,01 WATER FROM THF QUINN RIVER
SECTION TOWN- RANGE |- - o hk:o:iiiiis] WL : TR R RN CROSSING RANGCH AND HOG JOHN RANCH
SHIP Ltorfireef sw | se LTp4[_sw NE Jrosliriof SE || we § Nw | Sw i SE WAS TRANSFERRED UPSTREAM TO THE
& T. 47 N, |R 38 E. | 19.97 ] 164.78 4.0 MINOER RANCH.
SECTION | TOWN- | RANGE HRNECNITIERRR BERRECRHSRE
SHIP Ltos] ww [iT0s] s JLnE JLtorfiriil SE NOT ALL TRANSFERRED WATLR
& T. 47 N.JR 3B E. 36,08 76 00 CAN BE USED AT THE NEW LOCATION.
SECTION | TOWN- RANGE T TR RS N
SHIP NE __u._.o.___u,_._um SE NE [LTD3LLTO4 © QUINN RIVER CROSSING RANCH WATER
7 T. 47 N.| K. 38 E. [ 8005 | 1 j ENE 158,72 425.38 ¥ HOG JOHN RANCH WATER
SECTION | TOWN- RANGE . Hw - =k RRE
SHIP L Tos]ev02] SE SE WATLR FROM 29566 ACRES OF THE
7 T 47 N.] R 38 E. 00| 14 09 QUINN RIVER GROSSING RANCH WITH A
SECTION | TOWN- RANGE |-i-.-i:ivME- -1~ IREEESHAE NEEBEEEEHEE PRIDERITY BATE QF 1BB] WFIRE NOT UTILZFD.
SHIP NE | nw | sw nw i sw | sE NE | nw ] sw | SE
B T. 47 5.|R_3A €. [ £0.00 2347 202,47 MONE OF THE WATER FROM 375 ACRES OF
SECTION TOWN - RANGE {: TR T T T HE THE HOG JOHN HANCH WITH A
SHIP Nw [ Sw | SE nE | Nw | sw [ SE SE PRIDRITY DATE OF 180t WERE UTILIZED,
17 T. 47 5.l R 38 E. 67.14 102.18 168.32
SECTION | TOWN- Y ERRRATERRER IRBRRETIIRERE BRARAARBRES “ AREA NOT COVERED BY PERMIT 10343
SHIP NE | nw [ sw ] sE N NE [LTor]Lroz
18 T. 47 N | R 38 E. 3387 43.87
SECTION TOWN- RANGE Ji-i- - iNEZ;: D MW
SHIP NE_| Nw | Sw [LTos] L T08
18 T. 47 WN.|R, 38 C. 0,00
15000
1887 PRIORIY-NEVADA
SECTION | TOWN- | RANGE -7 7 ML -3 S RRRACITRRREE BRI AT BRANE IR
siip Loz Lro3] sw [ se JLTod[igos] sw ] se | NE [ nw | sw | sE
5 T. 47 N 5.99
SECTION | TOWN- S || BEBREARHEEH
SHIP SE NE | Nw | sw
[} T. 47 S.|R 38 € | 6.34
SECTION | TOWN- RANGE [: SN E TSRl
SHIP SE NE | nw | sw
17 T. 47 S.|R. 38 E. 12.13 12.13
SECTION | TOWN- U IR ERTERERETF HEREN T HAREREH SRRRHT TREEE  RSisest-i e
SHIP e | nw | sw] se I nE JToton]ivoa] se Jine Jovosferps] SEJLNE | Nw | SW
15 T. 47 n.|R. 3B E. B7.06 046 32.36 119.88
SECTION TOWN- RANGE |::0:. NES I T BT T CEEsDD
SHIP WE | Nw | sw 110511061 sk J_we Jrvorqctos] sk L ne { nw | sw
18 I. 47 N.iR 36 E. I | 0.00
1887 PRIDRITY ACRES 144,34




f6394 CORT. 1907 PRIORITY-MFVADA
SECTon | Town | RANGE | i WE . i af i eW TS
SHIP NE | Nw | sw F I we JoyorliTe2] se J{HE [LToaliToal SE
I T. 47 N |R_a8 £ enelewzsl LI 1. ] 51.73
SECTION | TOWN- | RANGE |i-i-iriiiMg.cioii i qb-li-1- TR -1 Wooirioi-
SHIP NE | sww [ sw [ SE 1ol LT05] LTS LTos| sE
38 T. 47 N.|R 38 E | 0.00
51,74
TY-MEVALA
SECTION | TOWN- | RANGE IR IRRRRE
SHIP Ltosletose] SE
I8 T. 47 N.|R. 38 E. [3a.54 19,54
SECTION TOWN- RANGE Telelr IS Tl SloisilrBEI-iol e
SHIP tto7LLTom] se JLME I nw | sw | sE
18 T. 47 M., |R. 38 E. 0.00
huni® ERIGBITY ACRES 30 54
oA CELRELL ACRLS 108651




EXHIBIT ORIGINAL CLAIMANT/ SOURCE POINT(S) OF DIVERSION PERIOD PURPOSE & FLOW DUTY TGTAL
NO. CURRENT OWNER OF USE PRIORITY CFS AC.-FT.
/195 MeDERMITT RANCH! MeDERMITT CREEK WMAIN MDERMITT DVERSION Jan. 1 T DEC.3T HRRIGATION

LUCKY 7 RANCH SWIHRNWIESWWUSEC. 9, TATM. RIIE., 1872 6.23
MO B &M 1633 on

1886 7a7

SULLIVAN-EUCKY 7 DIVERSION 1805 a.n

SWINWIHNEKSEC. 8. T 47N, RITE.. 1895 5.85

M.D.6.&M,

HAT FIFLD DIVERSION
NWINW%MNEWSEC, 9. T.47N., RITE..
n.D.BLEM.

BOWLING FIELD DIVECRSION
NWHRNWRSEWSEC, 3, TATN, R3TE.,
MLBLEM.




ACRES

f5395 CONT
PLACE OF USE PER REMARKS
40 ACRE DESCRIPTIONS SECTION
1872 PRIORITY-NEVADA
SECTION | TOWR- | RANGE |oi i tiWE; oo iyl i S THF POINTS OF DIVE RSION FOR THE
SHIP 1To1) Lioz | sw | sE Jlirealtroa]l sw | SE Jt NE | Nw M:DERMITT RANCITIS IN
| T. 47 W, R 37 E. )i 442 17.33 25.32 THE STATE OF NEVADA.
z T a7 M. R 3/ E |1or0f21.34]3038] 32.68) 3.08 6.14 |t 34.50] 4.45 30/.29 IHE PLACES OF USE FROM IHESE
SECTION TOWN- RANGE | tezvio ME I I R S DIVERSIONS ARE IN THE STATES OF
SHIP NE | ww | sw | SE H_NE SE NEVADA AND OREGON
1 T. 47 M.|I13. 37 E. (.04 0.04
SECTION | TOWN- T MR RRTGRERS  RRAREEEAREH BHREHNITHRRR! S-S IhEties
SHIP NE | Nw | sw.| sk JInE ( nw [ sw ] SE JliTosl(To4] sw [ SE JILTOS Lozl sw | SE
35 T 4R M. R. 37 E. | — i IL_ 528 | 992 1 17.94[1613] 53.33
[E72 FRIORITY ACRES 385 08
1872 PRIORITY-OREGON
SECTION | 10OWN- RANGE B BB ARAHE BHRERS
SHIP SEJLNE | N sw | SE |l ne | Nw NE
15 f. 41 S.]R. 42 L. 169
SECTICN | TOWN- RANGE I TTEY S
SHIP NW NE
22 r. 41 S.| R 42 E — 48,33
1872 PRIDRITY ACRES 50.02
TOTAL 1872 ACRES 336,00
1883 PRIORIT
SECTION | TOWN- | RANGE |ioiri i BB gl eW
SHIP Liovditoz] sw | se Jiroa[Ltos] sw i se Jine | nw
1 T. 47 N1 E. | If G.41 ] 4.78 |[12.01{22 67
1885 PRIORITY-OREGON
SECTION | TOWN- | RANGE IREEARREH ARRERATHERN & BEORRRR
sHiP Mw 1 sw | SF Jletoa]iToa] tiorLToal NE | MW | SW | SF
14 7, 41 S.|R 42 E. 13.46 13,46
SECTION | TOWRN- RANGE
SHIP
15 T. 41 S.{R. 42 E. 327.26
SECTION | TOWH- RANGE
SHIP
21 T. 41 S | ik 42 E. 113
SECTION | TOWN- RANGE T RRRER A RRRRY
SHIP SE Lne | nw | sw | sE
FE . 41 5.| R 42 E.|27.07] 4.06]33.35[37.70 ] 102.18
SECTION TOWN- RANGE | - i TeIpNEIZ-Tl Tl R Ll
SHiP t1oi [ Lro2 ] LTos ] L To4ll NE sw | sE SE
23 T, 41 S,[R. 42 E. 303 Tarad A0 97
1886 PRIORITY AGRES 405.00
TOTAL 1BBB ACRES 40500




5355 CONT. TBOE RION TTHEVADA
SECTION | TOWN- RANGE | T RE W R S W R STRRRRS
SHIP LTo1]vi02] sw | se NiTaslcroal sw ] SE ML nE | nw | Sw Nw | sw b SE
| To4a7 NLR. 44 E | noa] B3] 25.43 43.04
2 r. 47 N.JR_ 37 E. It | 495 ] a0R
1805 PRIORIT Y ACRES 50.00
1895 FRIORITY-OREGON
SECTICN | TOWN- RANGE | SIoNE TSI TN TswW e
SHIP NW | SW Nw | sw | SE | NE | Nw [ sw [ SE |
K T. 41 S.|R._42 E 0.07 | 0.07 0.4
SECTIDN | TOWN- RANGE |[i-:-: i RERENRE B
SHIP Lro1LTez[ LT3 LT07 [ LTOB SE
14 T, 41 5.{R. 42 E 2.31 ]18.87 9.32 | 4.42 198.90
SECTION | TOWN- RANGE |.:i-. ‘- NE."<" RREREY B
SHiP | SW LT07§ LTDB SE
14 T. 41 5.|R 42 E | 31.07 121.94
SECTION | TOWHN- RANGE : I ST
SHIP | sw | SE
15 T 41 S5.|R._42 E. 0.33 (z832] 7.77 f4.52
7895 PRIORITY ACRES 3RE,H0
[TDTAL 1805 ACRES 136,50

_ﬁD.ﬁyr DFECREED ACRES  1419.50




DUTY
EXHIBIT DRIGINAL CLAIMANTY SOURCE PCINT(S) OF DIVERSION YEARLY: PERIOD | PURPOSE & FLOW |AC-FT.f TOTAL
NO. CURRENT GWNER OF USE PRIORITY CFS ACRE AC.FT.
6396 W, H MINGR RAMCH! M. OERMITT CRE EK DIVERSION 1 JAN 1 TODEG.31 | IRRIGATICN
GEORGE AND ANNETTA AND SLOUGHS NWYWSEXNWH SEC. DA T AN, RLIBE. 1892 =14
WILKINSON TRUST 1.0 B &M,
DIVERSION 2
SWHSEWNWY SEC, UA TAIN, R.IHE,
M.0.B &M,
DIVERSION 3
NEYSESSW I SEC. 05, 147N, R 38F .,
M.D.B &M,
BIVERSION 4
SEVSEMSWH SEC. 05 T.47N., R 38E..
FAD B &M,
DIVERSION 5
SEWLOT | SEC. 06, T.47M. R 3BE.,
1,08, 8M.
DIVERSION 6
W NW I SW Y SEC. 05, T.47NL, 7 3BE.,
M.D B &M,
DIVERSION 7
NW ANF HNW Y SEC, 08, 147N, R3BE..
M.D-B.&M.
ACRES
PLACE OF USE PER REMARKS
- 40 ACRE DESCRIPTICNS SECTION
18492 PRIORIIY-NEVADA
SECTION | TOWHN- RANGE BIEHEEE HEREET RS BT L
SHIP HE Jaw ) sw | st I nE Joaw ] sw ]l SE N ne | nw | sw SE
5 l. 4/ N. R 38 _F. | 37.54] 14.63](32.74] 2742 1.55 111.59 161.43
4 I 47 N, R 38 E. 26.00] 29,94 3787 36.72](23.10 22.86] 918 108,57
1892 PRIORITY ACRES 36{.00




EXHIBIT ORIGINAL CLAIMANT! SOURCE POINT(S) OF DIVERSION PERIOD PURPOSE & FLOW ouTY TOTAL
NO. CURRENT OWNER OF USE PRICRITY CFS AC.-ET.
&1497 SULTIVAL RAMCH! MDERMIT T CREFK MAIN M DFRMITT DIVERSION JAN 1 O DFC.3 IRRIGATTON
FRED WIHLKINSON SWHNWWMSWUYSEC. D, T 47N, RITE. 1474 a57
M.DBAM. 1887 5.00
SULLIVAN-LUCKY 7 DIVERSION
SWENWKNLIASEC, 9, T.ATN.. RITE.
M.D.B.&M."
ACRES
PLAGE OF USE PER
40 ACRE OESCRIPTIONS SECTION
1874 PRIORITY-OREGON
SECTION | TOWR. | RANGE §iv..i-ithE.-ciiioidfci ot -Hw.i-1.! IRERSCL SR BERHE -HEEEN TPOINTS OF DIVERSION FOR THE SLULUVAN
SHIP WE | ww | sw | SEJLME | ww | sw i ¢ NE ] nw | sw | se L nE | Nw | sw | SE RANCH IM NFVADA.
g . 41 5. | R 42 E. || 60 ]28.47] 34.09
0 T al_S.|R. 42 E. 04z [3v.33] 4105|1392 1a.oa] 41 15]31.99] 10301
SECTION | TOWN- | RANGE [: ;M RETIEEER IHBEREEERREE
SHIP LTo1] 702 (toa] Loz [ Toel] NE | hw sw | SE THE PLAGE OF USC 'OR THE SULLIVAN
74 T. 41 5.| R 42 £ I .14 [RANCH I5 iN THE STATE OF OREGON
SECTION TOWN- RANGE R RS
SHIP LTOE NW
T4 7. 41 S.|R. 42 E. 0.01
SECTION | TOWN- | RANGE BRY ERRRRIRRRNS
SHIP SE L vE [ nw { Sw i SE
15 T. 41 5, | R._42 L. [ 125.35
SECTION | TOWN- | RANGE [T SR
SHIP
i T. 41 5. R. 42 E. 40.51
SECTION | TOWN- | RANGE T
SHIP
Ia .41 5.]K. 39 E. — Jozz) 0.57 206,89
00,00
1837 FRIORITY-OREGON
SECTION TOWN- RANGE WL BRREET RN R -
SHIP nw | sw | sE JInE [nw [ sw ] SE || BE
5 T. a1 s R4z E R IEEE 504 [11.02] BO.BS
0 .41 S| K 42 E 1076 41.05| 32.59)[34.84] an50] 163 10.76] 21.96 7.01 | 219.80
11 T. 41 S. R 42 E. 39.76
SECTION [ TOWN- | RANGF
SHIP
1a 1. 41 5.|R_47 E. 015
SECTION | IDWN- | RANGE IRRERRTRRERE
SHIP NE | Nw | sw | SE
18 f. 41 5. 1139 E. 0,44
B3 PRIDRITY ACIRES 00D |

__wllod; DECREED AGRES 550,00 |




PERMIT DRIGINAL CLAIMANT SOURCE POINT(5) OF DIVERSION PERIOD PURPQSE & FLOW DUTY TOTAL
NO. CURRENT OWNER OF USE PRIORITY CFS AC.-FT,
£400 Wi, Dal NG RANCH/ HAPRPY CREEK SWHSWIY SEC. 22, 141N, 32E., | JAN. 1 TO DEC.31 | IRIIGAIIDN

(CHANGED HAPEY CREEK, INC. M.D.B &M. DR A POINT FROM WHICH 1804 01,86

BY PER. THE SW CORMER OF SEC. 33, 1903 0.43
7A503) T 41N, R32E., M.D.B. &M BEARS
§29% 277 50°W. A DIS1ANCE OF
12736.84 FEET.
ACRES
PLACE OF USE PER REMARKS
40 ACRE DESCRIPTIONS SECTION
104 PRIORITY-NEVADA
SECTION | TOWN- RANGE }-: ST Rw TEW e isE ORIGINAL D-LONG RANCH DECREED
SHIP p SE I NE [ w1 sw] 56 Jing [ nw L sw | of W e [ nw | sw I sE WATER DESCRIBED AS EXHIBIT 6400 WAL
2 I. 41 W, R. 32 E. [ ] [30nn] 30001 60,00 CHAMGED BY PERMIT 78500, WHICH
60 00 CHANGED THE POINT OF DIVERSION AND
PLACE OF USE.
1003 PRICRH Y
SECTION TOWN- RAMGE §::-1: EH B e T R
SHIP NF se_|I_HE sE L ne [ aw | sw i SE
2 T. 97 M. R 32 E. T | K 10,00 10.00] 30450
[1903 PRICIRITY ACRES 30,00
[ToTAL ACRES 90.00
—




PERMIT ORIGINAL CLAIMANT/ SOURCE POINT(S) OF DIVERSION PERIOD PURPOSE & FLOW DUTY TOTAL
NO. CURRENT OWNER OF USE FPRIORITY CFS AC.-FT.
12802 LEQ AND DOMMA HARRER NN RIVER SWIENEY SLC. 21, T4IN , R35E. FEB. 1T0DSEPT 38| IRRIGATION 13.00 3.00 1785 00
(CCRT. MDD B.AM., QR AT A POINT FROM 1949
4884) WHICH THE NW CORNER GF SAID
SECTION 21 BEARS W.AQ 20°W. A
DISTANGE OF 3705 FIET.
S00 HOUSE 3
NW%SW4 GEC, 0B, 1 41N, R.35E.,
M.ELBL &M,
SO0 HOUSE 4
SWHSWY SFC. 05, T4IN, R35E.,
MO &M,
30D HOUSE 5
SWYNE W SEC. 06, VAN, R35E..
M.D.B. &M,
SOD 1HOUSE 6
LOT 3SEC. 06, T 41N, R 3SE.
M.D B.&M
ACRES
PILLACE OF USE PER REMARKS
40 ACRE DESCRIPITIONS SECTION
1949 PRIGRITY-NEVADA
SECTION TOWN- RANGE |- R RS S EHHSTR I R N THIS PERMIT IS FOR THE FLODO AND
SHIP SE NE ww | sw <t || nE NW | sw SE NE W | Ssw SE SURPLUS WATERS (OF THE QUINKN RIVER
5 T. 43 N.JR 4% E | n.col 37.00 67.00 WIIGH REAGH THE SQD HOUSE RANCIH.
5 T4t HOIR 35 E 1500) B.00 ) 17.00}17.00 32.00121.00 10R 00 A PORTION OF THE LAND LUNDER THIS
i T. 41 N.| R, 35 L. 36.00] 14.00 1200 10.00] 20.00 92.00 | CERTIFICAIE ALSQ IS COVERED BY
1 Joo4T ML R3S E, A4.00] 3.00 Nm.ccﬂ.Ec 7.00 23.00] 35.00] 24.00] 173.00 PCRMIT 1696, CERTIFICATE 239. W
20 T4l MR, 35 £.{14.00 14.00 CHANGED THE POINT OF GIVERSIGN.
21 . 41 N.|R 35 E 12.00] 18.00 23.00129.00} 26.00]} 3.00 16,00} 14,00 141.00 | PLACE AND MANNER OF USE OF A
. 1549 PRIORIT Y ACRES 558 .00 PORTION OF DECREED WATFR UNDER
TIE QUINN RIVER DECREE.




PROCF QRIGINAL CLAIMANT/ SOURCE POINT(S) OF DIVERSION PERIDD PURPOSE & FLOW DUTY TOTAL
NO. CURRENT OWNER QF USE PRIORITY CFS AC.-FT.
v-0133 HAPPY CREEK. (NG HAPPY CREEK SWHSEY SCC 2 TAIN, R22E . MAR. 1 100 AUG. 31]  IRRIGATICN
M.DB.&EM 1686
ACRES
PLACE OF USE PER REMARKS
40 ACRE DESCRIPTIONS SECTICN
1888 PRIDRITY-MEVADA
SECTION TOWN- RANGE |:- - SR BTSSR RERRE-T RN RS TSR UNADJUDICATED CLAIM OF VESTED RIGHT
SHIP T1] 172 sw ] se JiLr3liTal swl s NE | NW | SW NE | Nw | sw | SE FOR IRRIGA | ION AND SEOCK.
| T, 41 N |R 32 [ 7582 ] 15.82 PROCF FILED OCTOBER 8. 1914 BY
2 1. 41 N[ R 32 E. 34.55 33 16 ALBERY A STOUK.
SECTION TOWN- RANGE LT ITINE ek N et e T BW Tels PLACE OF USF |5 OVFRLAIN BY
SHiP NE § Nw ] sw | SE NE | nw | sw | SE NE § Ww | sw | SE SE APPLICATIONS 56008 AND 17450
25 T. 42 N.JR 37 F ] | 1056 10.58 WHICH 41E APPLICATIONS TO
35 T, 42 N.|I#R, 32 E 7.27 13.53] zo.90 APPROPRIATE THE REMAINDER OF
36 1. 42 N.| R 32 F 26.59]10.24 ] 42,00 38.50 11833 WATERS IROM HAPPYT CREEK.
1886 PRIORITY ACRES 204.79 PERMIT APPROVAL IS PENDING.
PERMIT ORIGINAL CLAIMANT/ SOURCE POINT(S) OF RIVERSION PERIOD PURPOSE & FLOW DUTY TOTAL
NO. CURRENT OWNER OF USE PRIORITY CFS AC.FT.
3087 HARPPY CREEK, (MO HAFPY CREEK SEWSWY SEC 2. T.4IN. R3PE. MAY | TO AUG. T | IRBIGATICN 1,55 3.00 165.6 AFS
[CFRT M.DLB.&M. 1614
3465
ACRES
PLACE OF USE PER REMARKS
40 ACRE DESCRIPTIONS SECTICN
1914 PRICRITY-NEVADA
SECTION | TOWN- RANGE IRERECOUEEEH HEEBREI RN HEHER S S PLACE OF USE IS OVERLAIN BY
SHIP (T3li1a] swise N NE[nwlsw] sellNe [ ywl oswl se APPLICATIONS 56008 AND 77490
1 NN S = 27.90 WHICH ARE APPHICATIONS TG
SECTION TOWN- RANGE |: CINEL D 3 R T UGBt APPROPRIATE THE REMAINDER OF
SHIP Nw | Sw SF Nw | sw | SE WATERS FIROM HAPPY CREEK.
36 T 42 M| R32 E ] 27.30 PERMIT APPROVAL IS PENDING
RIORITY ACRES 55.20




PERMIT CRIGINAL CLAIMANT/ SOURCE POINT{S} OF DIVERSION PERIOD PURPOSE & FLOW DUTY TOTAL
MO, CURRENT ODWNER OF USE PRIORITY CFS AC.-FT.
71490 HAPRY CRFE G NG, HAPEY CREEK SWUSWW SEC. 22, 1IN, 12326, [ JAN. 1 TODEC. 31 (RRIGAION 11.50
#M.0.B.aM, OF A POINT FROM 1891
WHICH THE 3W CORNER OF
SECTION 33, T.418., R 32E., M.D.B.&M.
BFARS S28'2150'W A DS ANCE
OF 12736.A4 TECT
ACRES
PLACE OF USE PER REMARKS
40 ACHRE DESCRIPTIONS SECTION
1991 PRIDRITY NEVADA
SECTION TOWN- RANGE NN A T PERMIT 7749015 A PERMIT TO
SHIP LT3l LT4 APPROPRIATE THE REMAINDER OF
1 I, 41 NoJH 32 E ® 0,001 WATERS FROM HADPY CREFI
2 T 41 N.|R 37 E. 0,00 PERMIT 77480 CHANGES THE POINT
SECTION TOWN- RANGE T R OF DIVERSIDN DF APPLICATION 56008
SHIP SW SE AND CORRECTS A 'YPOGRAPHICAL
25 T, 42 W.fR. 3% k. % 0.00 ERROR OF THE DIVERSION RATL
a5 1. 42 no|R 32 E. X .00 ACTUAL ACREAGE NOT DEFINED
36 T. 42 N, {R. 32 E X X X % ¥ X X X 0.00 BY 4D ACRE SUBDIVISION,
|50 TRIRITY ACRES, DEZ B5 ONLY TOTAL ACREAGE TO 8L PUT

TO BENEFICIAL USE STATED.
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James F. Sloan, Esq. « Attorney al Law
James F. Sloan, Ltd. = A Professional Corporation

977 West Williams Avenue, Fallon, Nevada 89406

(775) 423-3006 » Facsimile (775) 423-1066

1

i} g eme er

CASENO. CV 21509 ;
g JuN 10 PH L3

2 | DEPT.NO. 1I

AMLRAL SPERT
OIS T/QSURA (Lo
IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF HUMBOLDT
KIMBLE WILKINSON,
Plaintiff,
\& AMENDED ANS COUNTERCLAIM
OF DEFENDANTS. TY ALBISU, JOHN ALBISU

TY ALBISU, JOHN ALBISU, (Deceased), ROSIE ALBISU, AND ANCHOR S-
ROSIE ALBISU, and ANCHOR RANCH AND RENTALS. LLC
S-RANCH AND RENTALS, LLC,

Defendants.

Defendants, TY ALBISU, ROSIE ALBISU, individnally and as Executor or personal
representative of the Estate of JOHN ALBISU, and ANCHOR S-RANCH AND
RENTALS, LLC., by and through their Attorney, JAMES F. SLOAN, ESQ., hereby Answers
and Counterclaims to Plaintiff’s Amended Complaint as follows:

ANSWER TO COMPLAINT

1. Defendants admit Plaintiff, KIMBLE WILKINSON, has filed a civil action for
relief as stated in Plaintif°s Complaint, except Defendants deny Plaintiff, KIMBLE
WILKINSON, has standing to seek civil relief for the reason he may not be title owner of a

portion of the property which is subject matter of this action.

Docket 82112 _Document.2020-45328




James F. Sloan, Esq. « Attorney at Law
James F. Sloan, Lid. « A Professional Corporation

977 West Williams Avenue, Fallon, Nevada 89406
(775) 423-3006 = Facsimile (775) 423-1066
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2. Defendants admit the allegations set forth in paragraphs 2, 3,4, and 5 of Plaintiff’s
Complaint, except Defendants allege JOHN ALBISU is deceased and Defendant, ROSIE
ALBISU, is the Executor or personal representative of the Estate of JOHN ALBISU, and the
Estate has not been properly joined as a Defendant.

3. Defendants deny the allegations set forth in paragraphs 6, 7, 8, and 9 of Plaintiff’s

Complaint upon the grounds they do not have sufficient information or knowledge to form a

7| belief as to the truth of said allegations.

4. Defendants admit the allegations set forth in paragraph 10 of Plaintiff’s
Complaint, except Defendants deny the land is vacant and Defendants deny they are collectively
joint owners.

5. Defendants deny the allegations set forth in paragraphs 11 and 12 of Plaintiff’s
Complaint.

6. Defendants deny the allegations set forth in paragraphs 15, 16, 17, 18, and 19 of
Plaintiff’s Complaint upon the grounds Defendants do not presently have sufficient information
and knowledge to make an accurate denial or admission to said allegations.

7. Defendants admit the allegations set forth in paragraph 20 of Plaintiff’s
Complaint.

8. Defendants admit the allegations set forth in paragraph 21, of Plaintiff’s
Complaint, except Defendants deny JOHN ALBISU and ROSIE ALBISU eventually quit
complaining about the cattle crossing the land.

9. Defendants deny the allegations set forth in paragraph 22 of Plaintiff’s Complaint
upon the grounds the allegation does not make sense and Defendants do not have sufficient
information and knowledge to form a belief as to the purpose of such allegation as to relevance.

10. Defendants admit the allegations set forth in paragraph 23 of Plaintiff’s
Complaint.

1




o

11.  Defendants deny the allegations set forth in paragraph 24 of Plaintiff’s Complaint
upon the grounds the word “agent” may or may not give Defendant, TY ALBISU, authority to
act in a special or general manner for parties mentioned.

12.  Defendants admit the Quitclaim Deed referred to in paragraph 25 of Plaintiff’s
Complaint may contain general terms except Defendants deny the term “easement” presumes,
grants or gives any prescriptive use to Plaintiff.

13.  Defendants deny the Humboldt County Assessor’s Office has any authority to

recognize or determine validity of any easement shown on a overlay map as alleged in paragraph

- R - T ¥ D N S S N

26 of Plaintiff’s Complaint.

Yt
(=]

14. Defendants admit the allegations set forth in paragraph 27 of Plaintiff’s

ot
Pk

Complaint.

pd
N

15. Defendants deny the allegations set forth in paragraphs 28 and 29 of Plaintiff’s

ot
(7]

Complaint for the reason offers of compromise and settlement are not relevant or admissible for

et
=N

evidentiary purposes.

ot
W

16. Defendants deny the allegations set forth in paragraphs 30, 31, and 32 of

f—y
N

Plaintiff®s Complaint for the reason said allegations may not accurately state the application or

James F. Sloan, Esq. » Attorney at Law
James F. Sloan, Lid. » A Professional Corporation

977 West Williams Avenue, Fallon, Nevada 89406
(775) 423-3006 « Facsimile (775) 423-1066

s
~3

the purpose of N.R.S. 568.355 and upon the grounds Defendants do not have sufficient

—
>4}

information and knowledge to form a belief as to the truth of said allegations.

ot
O

17. Defendants deny the allegations set forth in paragraphs 33, 34, and 35 of

[\
@

Plaintiff’s Complaint upon the grounds Plaintiff has not established an easement for Plaintiffs

1384
Fesvy

use across Defendants’ land and Defendants are protecting their rights in prohibiting use of any

N
3]

alleged easements.

N3
L

18.  Defendants deny the allegations set forth in paragraphs 36, 37, and 38 of

N
=N

Plaintiff’s Complaint upon the grounds the cattle guard was wrongfully mis-appropriated by

N
(o]

Plaintiff and installed recently at the location where it was removed. Defendants deny that

where the cattle guard was placed was Plaintiff’s only access to Defendants’ land..

2
(o))

3




James F. Sloan, Esq. ¢ Attorney at Law
James F. Sloan, Ltd. » A Professional Corporation

977 West Williams Avenue, Fallon, Nevada 89406

(775) 423-3006 * Facsimile (775) 423-1066
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19.  Defendants deny the allegations set forth in paragraph 39 of Plaintiff’s Complaint.

ANSWER TO FIRST CAUSE OF ACTION:
PREL Y INJUNCTIVE RELIEF

20.  Defendants, in response to paragraph 40, make the same admissions and denials
to paragraphs 1 through 39 of Plaintiff’s Complaint as previously made herein.

21.  Defendants deny the allegations set forth in paragraphs 41 and 42 of Plaintiff’s
Complaint.

22.  Defendants deny the allegations set forth in paragraph 43 of Plaintiff’s Complaint
upon the grounds Defendants do not have sufficient information and knowledge to form a belief
as to the truth of said allegations.

23.  Defendants deny the allegations set forth in paragraphs 44, 45, and 46 of
Plaintiff’s Complaint.

ANSWER TO SECOND CAUSE OF ACTION:
PE NT INJUNCTIVE RELIEF

24.  Defendants, in response to paragraph 47, make the same admissions and denials
to paragraphs 1 through 46 of Plaintiff’s Complaint as previously made herein.

25.  Defendants deny the allegations set forth in paragraph 48 of Plaintiff’s Complaint
upon the grounds Defendants do not have sufficient information and knowledge to form a belief
as to the truth of said allegations.

26. Defendants deny the allegations set forth in paragraphs 49 and 50 of Plaintiff’s
Complaint.

ANSWER TO THIRD CAUSE OF ACTION:
DECLARATORY RELIEF

27.  Defendants, in response to paragraph 51, make the same admissions and denials
to paragraphs 1 through 50 of Plaintiff’s Complaint as previously made herein.
"
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28.  Defendants deny the allegations set forth in paragraphs 52, 53, 54, 55, and 56 of

Plaintiff’s Complaint upon the grounds Defendants do not have sufficient information and
knowledge to form a belief as to the truth of said allegations.

29.  Defendants deny the allegations set forth in paragraphs 56 and 57 of Plaintiff’s

E Complaint.
ANSWER TO FOURTH CAUSE OF ACTION:
TRESPASS TO LAND

30.  Defendants, in response to paragraph 58, make the same admissions and denials
to paragraphs 1 through 57 of Plaintiff’s Complaint as previously made herein.

31. Defendants deny the allegations set forth in paragraphs 59, 60, 61, 62 and 63 of
Plaintiff’s Complaint.

ANSWER TO FIFTH CAUSE OF ACTION:
PRESC IVE EASEMENT

32.  Defendants, in response to paragraph 64, make the same admissions and denials
to paragraphs 1 through 63 of Plaintiff’s Complaint as previously made herein.

33.  Defendants deny the allegations set forth in paragraphs 65, 66, 67, 68, 69 and 70
of Plaintiff’s Complaint.

ANSWER TO SIXTH CAUSE OF ACTION:
ASEMENT OF NECESSITY

34.  Defendants, in response to paragraph 71, make the same admissions and denials
to paragraphs 1 through 70 of Plaintiff’s Complaint as previously made herein.

35. Defendants deny the allegations set forth in paragraphs 72, 73, 74, 75, 76, 77, 78,
79, and 80 of Plaintiff’s Complaint.

ANSWER TO SEVENTH CAUSE OF ACTION:
LIMINARY INJUNCTI LIEF
36.  Defendants, in response to paragraph 81, make the same admissions énd denials
5




James F. Sloan, Esq. « Attorney at Law
James F. Sloan, Ltd. « A Professional Corporation
977 West Williams Avenue, Fallon, Nevada 89406

(775) 423-3006 » Facsimile (775) 423-1066
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| to paragraphs 1 through 80 of Plaintiff’s Complaint as previously made herein.

37.  Defendants deny the allegations set forth in paragraphs 82, 83, 84, 85, 86, 87, 88,
and 89 of Plaintiff’s Complaint based upon the grounds Defendants do not have sufficient
information and knowledge to form a belief as to the truth of said allegations.

ANSWER TO EIGHTH CAUSE OF ACTION:
PERMANENT INJUNCTIVE RELIEF
38.  Defendants, in response to paragraph 90, make the same admissions and denials
H to paragraphs I through 89 of Plaintiff’s Complaint as previously made herein.
39.  Defendants deny the allegations set forth in paragraphs 91, 92, 93, 94, 95, 96, 97,
and 98 of Plaintiff’s Complaint upon the grounds Defendants do not have sufficient information

and knowledge to form a belief as to the truth of said allegations.

ANSWER TO NINTH CAUSE OF ACTION:

PERMANENT INJUNCTIVE RELIEF
40. Defendants, in response to paragraph 99, make the same admissions and denials

to paragraphs 1 through 98 of Plaintiff’s Complaint as previously made herein.

41.  Defendants deny the allegations set forth in paragraphs 100, 101, 102, 103, 104,
105, 106, and 107 of Plaintiff’s Complaint upon the grounds Defendants do not have sufficient
information and knowledge to form a belief as to the truth of said allegations.

ANSWER TO TENTH CAUSE OF ACTION:
PRES IVE EASEMENT

42.  Defendants, in response to paragraph 108, make the same admissions and denials
to paragraphs 1 through 107 of Plaintiff’s Complaint as previously made herein.

43.  Defendants deny the allegations set forth in paragraphs 109, 110, 111, 112, 113,
and 114 of Plaintiff’s Complaint upon the grounds Defendants do not have sufficient
information and knowledge to form a belief as to the truth of said allegations.

7




1 ANSWER TO ELEVENTH CAUSE OF ACTION:

2 EASEMENT OF NECESSITY

3 44,  Defendants, in response to paragraph 115, make the same admissions and denials

4 || to paragraphs 1 through 114 of Plaintiff’s Complaint as previously made herein.

5 45.  Defendants deny the allegations set forth in paragraphs 116, 117, 118, 119, 120,

6 |l 121, 122, 123, and 124 of Plaintiff’s Complaint.

7 ANSWER TO TWELFTH CAUSE OF ACTION:

8 AUTHORIZED USE OF WATER

9 46.  Defendants, in response to paragraph 125, make the same admissions and denials
\ '§ % 8 10 || to paragraphs 1 through 124 of Plaintiff’s Complaint as previously made herein.

' 2 g ?) é 11 47. Defendants deny the allegations set forth in paragraphs 126, 127, 128, 129, 130,
g—é gg 12 || 131, and 132 of Plaintiff’s Complaint upon the grounds Defendants do not have sufficient
z__% 2 :% 13 || information and knowledge to form a belief as to the truth of said allegations.
£ o ‘:‘, : 14 FIRST TIVE DEFENSE
% §5% 15 Plaintiff, KIMBLE WILKINSON, may not have standing to bring causes of action FIRST
;:Ez E”: % g 16 || through TWELFTH for the reason he may lack proper ownership or interest in property

.% g = 17 || identified only by parcel number.
18 SECOND AFF T NSE
19 Plaintiff, KIMBLE WILKINSON, has not adequately identified by legal description the
20 || real properties in the causes of action FIRST through TWELFTH to adequately identify any
21 || water rights, trespass or easements.
22 THIRD IVE DEFENSE
23 Plaintiff’s causes of action FIRST through TWELFTH may be subject to statute of
24 |l limitations.
25 FOURTH AFFIRMATIVE DEFENSE
26 Plaintiff utilized illegal acts of duress, threats and harassment in attempts ﬁ) acquire a

7
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claim of prescriptive easement on Defendants’ properties. Plaintiff is not entitled to equitable
or legal relief as the result of his unlawful acts.
FIFTH AF TIVE DEFENSE
Plaintiff has acted in a physically threatening manner toward Defendants, TY ALBISU,
ROSIE ALBISU, and JOHN ALBISU, deceased, creating a fear and reasonable apprehension
of serious physical harm. Plaintiff by his conduct should not be entitled to any relief of an
|| equitable or legal nature.

SIXTH AFFIRMATIVE DEFENSE
Defendants claim the FIRST through TWELFTH causes of action of Plaintiff may be

frivolous.
SEVENTH AFFIRMATIVE DEFENSE
| Plaintiffis not entitled to injunctive relief where he has utilized threats of force, coercion,

and harassment in an attempt to acquire civil relief.
EIG TIVE DEFENSE
Plaintiff has not joined necessary parties, pursuant to NRCP Rule 19, to litigate this
matter.
NINTH AFFIRMATIVE DEFENSE
Defendants allege and reserve all other available affirmative defenses including, but not
limited to, duress, estoppel, fraud, illegality, laches, res judicata, statute of frauds, statute of
limitations and any other matter constituting an avoidance or affirmative defense which may
become apparent through discovery.
TENTH DEFENSE
The use of a neighbor for a long period of time does not create a presumption of adverse
use.
ELEVE IVE DEFENSE
Any use of a way across the Defendants’ property may have been by implied i)ermission

8
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of Defendants revocable at any time.
TWEL AFFIRMAT NSE

Any reservation of easement created by a subdivision map of Defendants was for the

benefit of utilities and subdivision owners, only, and not for use by Plaintiff.
THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiff has alterative ways to move livestock and equipment without overburdening

Defendants’ property.
COUNTERCLAIM
Defendants allege the following Counterclaims against Plaintiff, KIMBLE WILKINSON,
FIRST COUNTERCILAIM OF DEFENDANTS TY ALBISU, ROSIE ALBISU AND

ANCHOR S-RANCH AND RENTAILS.LIC
Plaintiffs/Counterclaimants, TY ALBISU, and ROSIE ALBISU, individually and as

Executor of the Estate of JOHN ALBISU, and ANCHOR S-RANCH AND RENTALS, LLC.,
allege as follows:

1. Said Defendants/Counterclaimants are residents of the County of Humboldt, State
of Nevada, or an LLC registered in the State of Nevada.

2. Said Defendants/Counterclaimants collectively or individually are fee title owners
of real property situated in Humboldt County, either adjoining or near property used, leased,
occupied or owned by Plaintiff.

3. Plaintiff has trespassed upon Defendants’ real property by movement of livestock
and equipment, without permission or license or grant.

4. Plaintiff has cut fences and gates on Defendants® property resulting in damages
for repairs, and loss of livestock.

5. Plaintiff has moved large numbers of livestock across Defendants’ real property
causing a loss of native grass and forage and interfering with Defendants’ livestock.

6. Plaintiff has maliciously caused injury to Defendants’ real property. |
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7. Defendants have suffered general damages in excess of FIFTEEN THOUSAND
DOLLARS ($15,000.00) for damage to real property, forage and fences, and loss of livestock.

8. Defendants are entitled to punitive damages in excess of FIFTEEN THOUSAND
DOLLARS ($15,000.00) as a result of Plaintiff’s malicious acts.

9. Defendants are entitled to a reasonable attorney’s fee and costs pursuant to
Chapter 18 of NRS.

WHEREFORE, Defendants/Counterclaimants pray for relief hereinafter set forth.
SECOND COUNTERCL, DEFENDANTS T OSIE ALBISU AND
ANCHOR S-RANCH AND RENTALS. LI.C

Defendants/Counterclaimants allege as follows:

10.  Defendants/Counterclaimants re-allege paragraphs 1 through 9 of First
Counterclaim as if set forth herein in verbatim.

11.  Plaintiff has for a period of time of at least three (3) years or more prior to filing
this counterclaim, continually harassed and threatened Defendants/Counterclaimants, TY
ALBISU, JOHN ALBISU (Deceased) and/or ROSIE ALBISU through written, verbal and/or
in person means and methods.

12. Defendants/Counterclaimants have suffered mental and emotional distress to such
a degree that if had an adverse effect upon their health.

13.  Defendant, JOHN ALBISU, suffered such mental and emotional distress from
Plaintiff’s conduct that it contributed to his suicide on August 27, 2018.

14.  Defendants/Counterclaimants have suffered general damages in excess of
FIFTEEN THOUSAND DOLLARS ($15,000.00) for pain and suffering and emotional and
mental distress for loss of a husband and/or father,

15.  Plaintiff’s conduct and acts have been malicious. Defendants/Counterclaimants
are entitled to punitive damages in excess of FIFTEEN THOUSAND DOLLARS ($15,000.00).
"

10
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1} THIRD COUNTERCLAIM OF DEFENDANTS TY ALBISU, ROSIE ALBISU AND

2 AN S-RANCH AND RE LLC
3 Defendants/Counterclaimants allege as follows:
4 16.  Defendants/Counterclaimants re-allege paragraphs 1 through 9 of First
5 || Counterclaim as if set forth herein in verbatim.
6 17.  Defendant, TY ALBISU, is now the fee title owner of parcels of real property
7 | adjoining the Minor Ranch on the North, East and South boundaries in Humboldt County,
8 | Nevada. Plaintiff, KIMBLE WILKINSON, claims an interest in the Minor Ranch as either a
9 || beneficiary, trustee or lessee.

10 18.  Thereisacontroversy as to the location of the fence on the east boundary between

11 || the Minor Ranch and Defendant’s, TY ALBISU, real property identified as Assessor’s Parcel
12 | No. 03015113 situated in Humboldt County, Nevada.

13 19.  Said Defendant, TY ALBISU, had said Parcel No. 03015113 surveyed by a
14 | licensed surveyor on or about November 12, 2019, who determined the fence line on the east
15 || side was off ten (10) to twenty (20) feet. Survey stakes were planted by the surveyor. Said
16 || Defendant believes said survey was recorded or should have been recorded in Humboldt County.

20. Defendant, TY ALBISU, commenced the removal of an old fence on or about

21.  Defendant, TY ALBISU, purchased or utilized the following items to construct

the East boundary fence, to-wit:

DESCRIPTION VALUE

650 Metal T Posts @$4.79 each $3,113.50
10 rolls of 12.5 gauge barbwire @$70.00 each $700.00
4 boxes of ties @$24.00 each $96.00

12 railroad ties @$20.00 each $240.00
11
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3 pipes 30' @$150.00 each $450.00
Staples 50Ibs Bucket $110.00
Total: $4.709.00
E 22.  Defendant, TY ALBISU, on February 18, 2020, discovered the partial fence

installed and all fencing materials set forth in paragraph 21, above, had been removed, with the
exception of two (2) T posts and scrap left behind. Said Defendant was provided with
knowledge from a Humboldt County Deputy Sheriff and based upon said Defendant’s
knowledge and observations, that Plaintiff, KIMBLE WILKINSON, was the personresponsible
for and who directed the removal of and conversion of fencing installed and fencing materials.

23.  Defendant, as a direct result of Plaintiff*s malicious, wilful, wanton and criminal

acts has sustained the following damages, to-wit:

DESC ON DAMAGES
Loss of Materials (as detailed in paragraph 21) $4,709.00
Labor to install fence, 160 hrs, 4 men, 7 days $3,200.00
Equipment Rental, 160 hrs @$50.00 per hour $8,000.00
Stretched wire - 8 rolls $560.00
440 T Posts already pounded in ground torn out _$2.095.00
H Total: 18.564.00

The total loss for material, lost labor, rental value of equipment and consequential
damages is EIGHTEEN THOUSAND EIGHT HUNDRED SIXTY-FOUR DOLLARS
| s18,564.00).

24.  Inthe event Defendant, TY ALBISU, sought an outside party, to install the fence
torn down, he received a bid from QUENTON BOYLES of Yerington, Nevada, to replace the
torn out fencing, of EIGHTEEN THOUSAND NINE HUNDRED DOLLARS ($18,900.00),
I which is alternative damages.

25.  Defendant, TY ALBISU, may be required to re-survey said boundafy line and
12
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incur additional costs which would be special damages, the exact amount of which is unknown

| at this time. Defendant will move to amend this Counterclaim or present evidence of additional

damages through discovery and at time of trial.

26. Defendant, TY ALBISU, is entitled to punitive damages against Plaintiff,

($15,000.00) as a result of Plaintiffs malicious, wilful, and criminal acts.

27.  Defendant, TY ALBISU, is entitled to a reasonable attorney’s fee and costs.

WHEREFORE, Defendants/Counterclaimants pray for relief as hereinafter set forth.
FOURTH COUNTERCLAIM OF DEFEND S TY ALBISU, ROSIE ALBISU AND

ANCHOR S-RANCH AND RENTALS. LLC

Defendants/Counterclaimants allege as follows:

28.  Defendants/Counterclaimants re-allege paragraphs 1 through 9 of First
Counterclaim as if set forth herein in verbatim.

29.  Defendants are either jointly or severally fee owners of real property in Humboldt
County, Nevada, adjoining or near real properties utilized by Plaintiff, KIMBLE WILKINSON,
as a beneficiary, lessee, trustee or other capacity. Said Plain:ift; KIMBLE WILKINSON, is the
legal or equitable owner of beef livestock which may utilize adjoining properties to Defendants’
property.

30.  Plaintiff, during a period of approximately thirty (30) days in January and
February, 2019, purposely and intentionally grazed approximately thirty (30) head of mature
beef cattle on Defendants’ property without consent, license, lease or permit of Defendants. The
reasonable value of an AUM (animal unit month) is TWENTY DOLLARS ($20.00) per head.
Defendants are entitled to SIX HUNDRED DOLLARS ($600.00) in damages.

31.  Plaintiff, during seven (7) days in November and December, 2019, purposely and
intentionally grazed approximately sixty (60) head of mature beef cattle on Defendants’ property
without consent, license, lease or permit. The reasonable value of grazing, Sased upon

13
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TWENTY DOLLARS ($20.00) an AUM, is a daily rate of $0.665 per day. Sixty (60) head at
$0.665 per head for seven (7) days is TWO HUNDRED SEVENTY-NINE DOLLARS AND
30/100 (8279.30). Defendants are entitled to damages of TWO HUNDRED SEVENTY-NINE
DOLLARS AND 30/100 ($279.30).

WHEREFORE, Defendants/Counterclaimants pray for relief as hereinafter set forth.

FIFTH COUNTERCLAIM OF DEFENDANTS TY ALBISU, ROSIE ALBISU AND
ANCHOR S-RANCH AND RENTALS, LILC

Defendants/Counterclaimants allege as follows:

32.  Defendants/Counterclaimants re-allege paragraphs 1 through 9 of First
Counterclaim as if set forth herein in verbatim.

33.  Defendants are the legal or joint owner of beef livestock grazed on real property
owned by Defendants in Humboldt County, Nevada.

34.  Plaintiff, KIMBLE WILKINSON, has during 2019 and 2020, intentionally and
wilfully, with malice, interfered with and harassed Defendants’ beeflivestock while trespassing
upon Defendants’ property or while attempting to establish an easement use. Such interference
and harassment has consisted of driving or moving Defendants’ livestock to another location off
Defendants’ property or corralling Defendants’ livestock without consent of Defendants.

35.  The acts and conduct of Plaintiff, KIMBLE WILKINSON, are malicious and
intended to cause loss to Defendant, TY ALBISU.

36.  Defendant, TY ALBISU, seeks a temporary injunction and permanent injunction
I against Plaintiff, KIMBLE WILKINSON, or his agents, employees and family, from interfering
with Defendants’ livestock.

WHEREFORE, Defendants/Counterclaimants pray for relief as hereinafter set forth.

1. Plaintiff take nothing for his causes of action FIRST through TWELFTH as
alleged in the Amended Complaint.

2. Defendants/Counterclaimants be awarded general damages in excess ofFIFTEEN

14
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THOUSAND DOLLARS ($15,000.00) for trespass and punitive damages in excess of FIFTEEN
THOUSAND DOLLARS ($15,000.00) as alleged in the First Counterclaim.

3. Defendants/Counterclaimants be awarded general damages in excess of FIFTEEN
THOUSAND DOLLARS ($15,000.00) for harassment and punitive damages in excess of
FIFTEEN THOUSAND DOLLARS ($15,000.00) as alleged in the Second Counterclaim.

4, Defendants/Counterclaimants be awarded special damages for conversion and
theft of fencing materials and loss of labor and equipment rental value in the amount of
EIGHTEEN THOUSAND FIVE HUNDRED SIXTY-FOUR DOLLARS ($18,564.00).
Alternatively, special damages for contracting an outside party to install a fence in the sum of
EIGHTEEN THOUSAND NINE HUNDRED DOLLARS ($18,900.00).

Defendants/Counterclaimants be awarded special damages for any costs of a re-survey
of the East Boundary.

Defendants/Counterclaimants be awarded punitive damages against Plaintiff, KIMBLE
WILKINSON, in am amount in excess of FIFTEEN THOUSAND DOLLARS ($15,000.00) for
the unlawful acts of removing survey markers and unlawful conversion of fencing materials.

5. Defendants/Counterclaimants be awarded EIGHT HUNDRED SEVENTY-NINE
DOLLARS AND 30/100 ($879.30) for value of Plaintiff’s trespassing livestock on Defendants’
property.

6. Defendant/Counterclaimant, TY ALBISU, be awarded a temporary and permanent
injunction against Plaintiff, KIMBLE WILKINSON, and his agents, employees and family, from
interfering with, removing or harassing Defendant’s livestock.

7. Defendants/Counterclaimants be awarded reasonable attorney’s fees and costs
pursuant to Chapter 18 of NRS.

8. And for such other and further relief as may appear proper and just.

Defendants/Counterclaimants are unavailable to execute a verification at this time. This
Counterclaim will be supported by a supplemental verification. '

15
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AFFIRMATION PURSUANT TO N.R.S. 239B.090

The undersigned does hereby affirm the preceding document does not contain the social

security number of any person.

DATED this ﬁ/ﬁay of Towe_ 2019,

977 West Williams Avenue
Fallon, Nevada 89406
Tel. No. (775) 423-3006

jamessloan@ecccomm.net

Attorney for Defendants

CERTIFICATE OF SERVICE

James F. Sloan, Esq. » Atiorney at Law
James F. Sloan, Ltd. < A Professional Corporation

977 West Williams Avenue, Fallon, Nevada 89406
(775) 423-3006 » Facsimile (775) 423-1066

Pursuant to NRCP 5(b), I hereby certify that I am an employee of The Law Office of
JAMES F. SLOAN, ESQ., and that I served a copy of the foregoing document described as
AMENDED ANSWER OF DEFENDANTS, TY ALBISU, JOHN ALBISU (Deceased),
ROSIE ALBISU, AND ANCHOR S-RANCH AND RENTALS, LLC by:

/ Placing a true and correct copy thereofin a sealed envelope and depositing
the same in the United States Mail at Fallon, Nevada, postage fully
prepaid, following ordinary business practices.

Certified, Return Receipt Requested.
Personal Service.

18
19
20
21
22
23
24
25
26

Facsimile (FAX).
«_ Electronic Mail (e-mail).
Messenger Service.

Addressed to:

Rendal B. Miller, Esq.
Attorney at Law
115 West 5™ Street, Box 7
Winnemucca, Nevada 89445
"Michelle Miller" <michellemiller@millerlawinc.us>

DATED at Fallon, Nevada, this ga””'day of C ) , 2020.
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Case No. CV 21 509 %! Q

Dept. No. 2 00T 1L PH 3 59

s

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF HUMBOLDT
-000-
KIMBLE WILKINSON,

Plaintiff,
NOTICE OF ENTRY OF ORDER

VS.

TY ALBISU, JOHN ALBISU,
ROSIE ALBISU, and
ANCHOR S-RANCH AND RENTALS, LLC,

Defendants. /

To All Interested Parties:
Please take notice that on October 9, 2020, this Honorable Court entered an Bench Trial
Findings Of Fact And Conclusions Of Law And Judgement. A copy is attached hereto.
DATED this ﬁ day of October 2020
ILLER LAW, INC.

oA\ —

NDAL B. MILLER, ESQ.
Attorney for KIMBLE WILKINSON
Nevada Bar No. 12257
115 West 5™ Street, Box 7
Winnemucca, Nevada 89445

Docket 82112 Document 2020-45328

NOTICE OF ENTRY OF ORDFER Pagce 1
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CERTIFICATE OF MAILING

I, MICHELLE MILLER, hereby certify that  am a legal assistant of RENDAL B. MILLER,
ESQ., and that on the Z c/day of October, 2020, I placed a true and correct copy of the foregoing
or attached document in the U.S. Postal Service Mailbox, prepaid, in Winnemucca, Nevada entitled

Notice of Entry of Order, to:

James F. Sloan, Esq.
977 West Williams Avenue
Fallon, Nevada 89406

/Y
DATED this day of October 2020.

MICHELLE MILLER

NOTICOE OF ENTRY OF ORDER Pace 2




CASENO. CV 0021509
DEPT.NO. 1Ii

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA
IN AND FOR THE COUNTY HUMBOLDT
' -00o-

KIMBLE WILKINSON,
Plaintiff,
BENCH TRIAL FINDINGS OF

FACT AND CONCLUSIONS
OF LAW AND JUDGMENT

A\

o 2 VY AN SUISIVEEIN |
Ty ALBISU, JOHN ALBISU,
ROSIE ALBISU, and ANCHOR
S-RANCH AND RENTALS, LLC,

Defendants.

The above-entitled case came before this Court for a bench trial beginning on
September 9, 2020 and ending on September 10, 2020; the Honorable Michael R.
Montero presiding. This Court, having reviewed the papers, pleadings, and briefs on |
file, hearing testimony of witnesses and oral and written arguments from the parties,
- and in reviewing the exhibits presented at trial, now makes the following Findings of

Fact and Conclusions of Law and Judgment pursuant to NRCP 52(a)(1), and reaching

a Decision as stated below.
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FINDINGS OF FACT

. Defendants, Ty Albisu and Rosie Albisu, are residents of Humboldt County,

Nevada.

Defendant John Albisu is now deceased.

Defendant Anchor S-Ranch and Rentals, LLC is a Nevada Limited Liability
Company.

Defendant Ty Albisu is a managing member of Anchor S-Ranch and Rentals,
LLC. |

Plaintiff owns real property in Humboldt County near McDermitt where Plaintiff
raises cattle and conducts other ranching business.

Plaintiff owns 120 acres of land known as Assessor’s Parcel Number 03-07441-
02 located on both sides of Nouque Road and east of U.S, Highway 95 in
McDermitt, Nevada.

Plaintiff owns additional land on the west side of U.S. Highway 95 in McDermitt,
Nevada, and resides on this property. This property is called Minor Ranch.
Plaintiff and his Wife own one-half (1/2) interest in Minor Ranch.

The Wilkinson Family Trust owns the remaining one-half ( 1/2) interest in Minor

Ranch.

10. Plaintiff and Wife lease the remaining one-half (1/2) interest in Minor Ranch from

the Wilkinson F amily Trust.

11. Defendants own most of the real property between Plaintiff's propemes

v 12 Plaintiff has been dnvmg cattle across Defendants land since 1994,

2
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13.PlaintifP’s family has been driving cattle across Defendants’ land for
approximately one hundred forty (140) years.

14. Frank Albisu, Defendant Ty Albisu’s father, originally owned Defendants” land.

15. Frank Albisu was aware of Plaintiff’s ancestors driving cattle across Defendants’

land.

16.0n or about April 1, 1985, Frank Albisu split his land into smaller parcels and

signed a parcel map. On this parcel map, Frank Albisu stated that he owned the
parcels, and “[did] hereby grant the easements as indicated hereon.”

17. The parcel map dedicated sixty-foot (60°) easements for existing roads.

18. The parcel map dedicated thirty-foot (30”) easements along the boundaries of each
parcel for roadways and utilities.

19. Defendants John Albisu and Rosie Albisu purchased the land between Plaintiff’s

land with a Quit Claim Deed executed June 5, 1997.

! 20.Defendants John Albisu and Rosie Albisu never consented to Plaintiff driving

cattle across their land.

21.Defendants Ty Albisu, John Albisu, and Rosie Albisu were on notice of Plaintiff’s
cattle driving across their land.

22.Defendant Ty Albisu, both verbally and in writing, continuously told Plaintiff to
stay off his land.

23.Defendants have chained and padlocked gates that Plaintiff uses to access
Defendants’ land.

24.Defendants have parked vehicles and placed boulders in front of gates so that
' 3
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Plaintiff may not access the land.

25.Plaintiff has cut fences and chain links, and placed his own locks on gates to
circumvent Defendants” security mechanisms and access the land.

26. A cattleguard once existed on the fence line betwegn Plaintiff and Defendants’
properties; APN 03-0741-02 and APN 03-0741-07. |

27.This cattleguard was located at Gate 1. Court’s Exhibit |.

28. The cattleguard was gifted to Plaintiff by Humboldt County.

29.0n or about February 2018, Defendant Ty Albisu, unhappy with the installation
of the cattleguard, used a skid steer to forcetully remove the cattleguard from the
ground.

30.The cattleguard sustained damage, but actual causation is unknown.

31.1t is unknown whether the cattleguard was damaged prior to the removal.

32.The cattleguard is old.

33. Plaintiff’s estimation of cost to repair the cattleguard is approximately $1,216.00.

34. Plaintiff’s estimation of cost to replace the cattleguard is approximately $5,746.00.

35. Defendant Ty Albisu set a prescribed burn that accidentally spread onto Plaintiffs
land.

36. The uncontrolled fire burned approximately fifty (50) acres of Plaintiff’s native
grass. |

37. The fifty (50) acres of native grass is valued at $20.00/acre, and Plaintiff thus lost
$1000.00 in grass.

38.The acc?dental burn was arguably beneficial to Plaintift‘, and the native grass
, : 4 . . .
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eventually grew back.

39. The loss in value of the native grass is incalculable after a winter kill.

40. Plaintiff has traversed Defendants’ property with hundreds of cattle (four hundred
(400) head in the Spring and eight hundred (800) head in the Fall) on a seasonal
basis since 1994.

41. A seasonal basis is three (3) times per year—once in the Spring, and twice in the
Fall.

42.Plaintiffs route in the Fall is as follows: Starting from Plaintiff’s property APN
03-0741-02, Plaintiff drives cattle and farm equipment through Gate 1 and
continues East along the Southern boundary line of APN 03-0741-07, APN 03-
0741-06, and APN 03-0741-05 toward Gate 2. Plaintiff then drives South along
the fence: line of APN 03-0741-09 and APN 03-0741-01 to Gate 3, and cuts
diagonally Southwest through APN 03-0741-17. Plaintiff then traverses East
along the Southern boundary line of APN 03-0741-16 through Gates 4 and 5, and
then along the Southern boundary line of APN 03-0171-03. Plaintiff finally cuts
diagonally Southwest across the Northern half of APN 03-0171-06, passes .
through Gates 6 and 7, and continues across U.S. Highway 95 through Gate 8 to
Minor Ranch. Court’s Exhibit 1 (hereinafter “Fall Route”).

43.Plaintiff’s route in the Spring is as follows: Plaintiff starts at Minor Ranch at Gate
8, crosses U.S. Highway 95, through Gates 6 and 7, and diagonally Northeast
across the Northern half of APN 03-0171-06. Plaintiff continues East along the

Southern boundary of APN 03-0171-03 and turns North through Gates 4 and 5.
5
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Plaintiff continues North along the Eastern boundary of APN 03-0171-03 through
Gate 9 and along the Western boundary of APN 03-0741-03 and across Nouque N
Road. Court’s Exhibit I (hereinafter “Spring Route”).

44.Frank Albisu was aware of Plaintiff’s use of Defendants’ land prior to 1997.

45. Defendants have been on actual notice of Plaintiff’s use of Defendants’ land since

2018.

46. Witnesses Barry Wilkinson, Nick Wilkinson, and Chris Bengoa have been aware
of Plaintiff using Defendants’ land since 1994.

47. Plaintiff did not engage in violent behavior to assert his right to use Defendants’
land. ..

48.Plaintiff’s use of Defendants’ land has been historically peaceable.

49. Defendants presented no evidence that Plaintiff harassed and threatened them.

50. There is no corroborating evidence outside of Defendant Rosie Albisu’s testimony
that Plaintiff got into a fistfight with John Albisu.

51.Plaintiff testified at trial that he has never been in a fistfight in his life.

52.Defendant Rosie Albisu felt threatened and bullied by Plaintiff.

53. Defendant Rosie Albisu did not experienc_e severe emotional distress as a result of
Plaintiff’s threats and/or harassment.

54.John Albisu died in August 2018.

55.There is no evidence that John Albisu died as a result of Plaintiff’s actions.

56.Minor Ranch has an adjudicated water right from the Quinn River Point of

- Diversion 6395-1 (hereinafter “POD 1”) and the Quinn River Point of Diversion

6 .
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6395-5 (hereinafter “POD 57).

57.POD 1 is situated just inside the Southern boundary of Defendants’ parcel and
directs water in a Southeastern direction across Plaintiff’s land.

58.POD 5 is situated on Tribal lands to the Northwest of the Northwest corner of
Plaintiff’s land, and flows through the Southwest corner of Defendants’ land,
whereupon it continues into Plaintiff’s land.

59. Plaintiff has a water right in the water flow from POD 1.

60. Plaintiff has a water right in the water flow from POD 5.

61. Plaintiff utilizes the PODs as irrigation for hay cultivation.

62. Defendants are diverting the POD water onto their own land.

63.One POD is being restricted by an undersized twelve-inch (12”) culvert.

64. The other POD is being restricted by an artificial dirt dam, or what is otherwise
known as a berm.

65. This blockage remains unresolved.

66. Plaintiff has been unable to irrigate his ﬁelds‘ properly in 2019-2020 without
access to the POD water.

67. Plaintiff’ s acres yield between 1.75-2 tons of hay per year, worth $100.00/ton.

68. Plaintiff speculates that he has suffered a total loss of $35,000.00-$40,000.00 from
inadequate irrigation.

69. Defendant Ty Albisu believes that Plaintiff misappropriated t-posts, wire, and
other fencing materials worth $6,000.00 total.

70. Defendant Ty Albisu believes that Plaintiff’s cattle driving has resulted in $879.30
7



! g worth of damage to his land.
' .2 71.Defendant Ty Albisn believes he has lost twenty (20) head of 1ive§tock as aresult
% of Plaintiff’s cattle driving across Defendants’ land. | |
‘! IL CONCLUSIONS OF LAW
> A Trespass to Land or Chattels — Cattleguard - -
8 The Supreme Court of Nevada has held that a civil trespass occurs when a
4 person substantially interferes with another person’s property rights. See Lied v.
8 Clark County, 94 Nev. 275, 278-79 (1978); see also Rivers v. Burbank, 13 Nev. 398,
% 408 (1878). Here, Plaintiff has a valid property right in the cattleguard gifted to him
10 by Humboldt County, and Defendants clearly interfered with such a right upon
=t forcefully remo\(ing the caitleguard from the ground.
2 However, this Court is unconvinced by Plaintiff’s causation argument. It is
B unknown whether the cattleguard was damaged prior to its removal. Thus, Plaintiff
U ~cannot show that Defendants” interference with the cattleguard was the cause-in-fact '}
" of such damage. The cattleguard is also secondhand and old, and could have been
**| damaged in its ordinary use. Although Defendant interfered with PlaintifP’s property
v right in the cattleguard, it was not a substantial interference, and the damage was
18; : - minimal and actual causation unknown. Therefore, this Court finds that Defendants’ |
19’ interference with the cattleguard does not constitute a trespass to chattels,
_ * B. Trespass to Land or Chattels — Burut Field
2 | Here, Plaintiff has a valid property right in his field and native grass.
= Defendant clearly interfered with such a right when Defendant Ty Albisulost
23 . S " ' s
24 g
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controlled of his prescribed burn and it spread to Plaintiff’s land. However, Plaintiff
has not suffered any real damage from the burn. The grass eventually grew back and -

was arguably beneficial to the land itself. Although Plaintiff claims that he lost

 $1,000.00 in native grass, this Court finds the interference with Plaintiff’s land

| insubstantial with minimal damage. Absent any real loss, this Court finds that

Defendants’ accidental bum does not constitute trespass to chattels.
C. Prescriptive Easement — Cattle and Equipment

The Supreme Court of Nevada has heid that the “elements of an easement of
prescription are five years’ adverse, continuous, open and peaceable use. The
standard of proof in establishing a prescriptive easement is clear and convincing
evidence.” Wilfonv. Cyril Hampel 1985 Trust, 105 Nev. 608, 608 (1929).
i Adverse—To establish one’s claim to interest in another’s land, the
claimant’s use must “be hostile to the title of the owner of the servient estate.”
Howard v. Wright, 38 Nev 25, 29 (1914). Basically, the claimant must assert a right
to the land. Jordan v. Bailey, 113 Nev. 1038, 1044 (1997). This means that the |
claimant must use the land without the landowner’s permission. Here, it is clear that

Plaintiff has crossed Defendants’ land for decades without Defendants’ permission.

. Defendants have repeatedly told Plaintiff to stay off their land, have put padiocks

and chains on gates to prevent Plaintiff’s entry, and have used their vehicles to
obstruct Plaintiff’s access to the land. Thus, Plaintiff’s use of Defendants’ land is
adverse.

ii.  Continuous—Nevada law does not provide a clear standard for continuous .-
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use. However, the Third Restatement of Property: Servitudes clarifies this
requirement: “the adverse possessor must (mentally) remain in an adverse posture to
the holder of the servient estate throughout the prescriptive period, [but] does not -
require that actual physical use be made constantly, or even frequently.”
Restatement (Third) of Property: Servitudes § 2.17(1) (2000). Here, Plaintift has
been driving cattle across Defendants’ land for over two decades. This meets the |
statutory requirement of five (5) years.
In addition,
If the use continues to be open or notorious ... the fact that no
physical use of the inchoate servitude is made for some period of
time does not stop the prescriptive period from running. Seasonal
uses, intermittent uses, and changing uses all may meet the
continuity requirement so long as they are open and notorious. Id.

Thus, although Plaintiff only crosses Defendants’ land seasonally—three (3) times

per year— this use still constitutes continuous use. Plaintiff’s mentality has also

i remained adverse to Defendants’ interest in the land, because Plaintiff uses the land

as though it were his own. Therefore, Plaintiff’s use is continuous.

iii. = Open—The Supreme Court of Nevada has heid that a person’s use is open if - ”

it is not clandestine. Howard, supra. Therefore, a landowner need not have actual
notice of the use, only constructive notice. See id. Nevada law requires only that the
use is not secret. Id. Here, Plaintiff drove hundreds of cattle across Defendants” land
three (3) times per year. This use is sufficiently open and notorious. Plaintiff did not
drive his cattle under the cover of night, or attempt to do so in secret. Defendants

have been well aware of Plaintiff’s use since 2018, and have even tried to limitand

10
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prevent access to Defendants’ land.
Although Defendants’ did not have actual notice of Plaintiff’s use for the five

(5) year statutory period, Defendants were still put on constructive notice of such
use. This means that notice could have been derived from the facts and
circumstances. See Sprague v. Lucky Stores, Inc., 109 Nev. 247, 250-51 (1993).
Here, Defendants’ notice could have been derived from the fact that Plaintiff’s use
was not in secret and there was also sufficient evidence of Plaintiff’s use— |
trampling of grass and movement of hundreds of cattle m plain sight on a seasonal
basis. Defendant Ty Albisu also testified that Frank Albisu was aware of Plaintiff’s
use, which further implies Defendants’ notice. Thus, Plaintiff’s use was open and
notorious. |

iv.  Peaceable—Nevada law does not provide a working definition for the
peaceable requirement. However, peaceable is generally defined as “free from strife
or disorder.™ Strife is defined as “bitter sometimes violent conflict or dissension.”
Here, Defendants present no evidence that Plaintiff exhibited violence in using
Defendants’ land. Although Defendant Rosie Albisu claims that Plaintiff and
Defendant John Albisu got into a fistfight, Defendants present no corroborating
evidence of this allegation and Plaintiff testified tl‘lathc_ had never been in a fistfight
in his life. Absent any such corroboration, this Court cannot find that Plaintiff has

been violent towards Defendants while using the land.

! Merriam-Webster, Peaceable (Sept. 29, 2020) https://www.merriam-webster.com/dictionary/peaceable
2 Merriam-Webster, Strife (Sept. 29, 2020) https://www.merriam-webster.com/dictionary/strife
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Instead, Defendants claim that Plaintiff’s cutting of locks and fences and
putting new padlocks on gates constitutes violent entry and therefore cannot be
peaceable. However, the Supreme Court of Nevada has held that an appropriator of
land “is not a trespasser in going upon the lands of another ... for the purpose of
removing dams, etc., by which the flow of water so previously appropriated was
obstructed and diverted.” Ennor v. Raine, 27 Nev. 178 (1903). In that case, the
appropriator tore out the dams that were blocking the water flow to his property, and
the Court still found this entry peaceable. See id. Similarly, this Court finds that the
Plaintiff’s cutting of locks and fences, etc. is peaceable insofar that Plaintiff was
asserting his right to use Defendants’ land.

Ultimately, Plaintiff and his family have been driving cattle across
Defendants’ land for generations, and have done so historically without violence.
Defendants also present no evidence beyond accusations of Plaintiff’s violent
behavior. Thus, this Court finds no evidence that Plaintiff’s use has not been
peaceable.

Therefore, this Court finds that Plaintiff has shown, by clear and convincing
evidence, that Plaintiff’s use of Defendants’ land has been adverse, continuous,
open, and peaceable for well over the statutory period. Plaintiff is therefore entitled
to drive cattle across Defendants’ land along the designated Fall and Spring Routes.
This is the only prescriptive easement granted by this order and its scope is limited
to Plaintiff’s movement of cattle. However, Plaintiff may also move farming

equipment for purposes of haying, irrigation, and feeding cattle from Nouque Road
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along the Southern and Eastern boundary lines of APN 03-0741-07, to and from

Gate 1.

{{ D. Declaratory Judgment

NRS 30.030 provides that
Courts of record within their respective jurisdictions shall have
power to declare rights, status and other legal relations whether or
not further relief is or could be claimed ... The declaration may be
cither affirmative or negative in form and effect; and such
declarations shall have the force and effect of a final judgment or
decree.
NRS 278.372(9)(d) — (e) further provides that, in the creation of a parcel map, all
public easements for utilities must be clearly designated.
In 1985, Frank Albisu designated easements for the following: a sixty-foot
(60°) easement along existing roads, and a thirty-foot (30°) easement along the

perimeter of each parcel. These easements were restricted to uses for utilities and

roadways. This Court need not look any further than the parcel map to determine

that these easements remain valid. Ultimately, this Court declines to render

declaratory judgment on this issue. |
E. Water Rights

The Supreme Court of Nevada has held that a water right grants the holder an
easement for the purpose of maintaining such water rights. Ennor v. Raine, 27 Nev.
178 (1903). Nevada law also provides that “one who holds a right to water prior to
that of another is permitted to peaceably enter and maintain the waterways.” Estate

of Hage v. U.S., 82 Fed. Cl. 202, 211 (2008). Thus, Plaintiff is entitled to an
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easement to enter Defendants’ land to maintain his water rights at POD 1 and POD

5. Such an easement implies that Defendants may not interfere with Plaintiff’s entry

to maintain the ditches. Defendant must therefore remove the twelve-inch (127)

culvert and berm obstructing the flow of water to Plaintiff’s land.

In addition, Plaintiff claims he lost $35,000.00-$40,000.00 worth of native

hay due to Defendants’ obstruction of irrigation water to Minor Ranch. However, -

Plaintiff provides almost no evidence as to causation for the loss of hay, or actual

loss. This Court therefore declines to grant any sort of monetary relief.

F. Preliminary or Permanent Injunctive Relief

- NRS 33.010 provides that

An injunction may be granted in the following cases:

1.

When it shall appear by the complaint that the plaintiff is entitled
to the relief demanded, and such relief or any part thereof
consists in restraining the commission or continuance of the act
complained of; either for a limited period or perpetually.

- When it shall appear by the complaint or affidavit that the
_commission or continuance of some act, during the litigation,
* would produce great or irreparable injury to the plaintiff.

When it shall appear, during the litigation, that the defendant is
doing or threatens, or is about to do, or is procuring or suffering
to be done, some act in violation of the plaintiff’s rights
respecting the subject of the action, and tending to render the
judgment ineffectual.

The Plaintiff here requests this Court to permanently enjoin Defendants from

interfering with Plaintiff’s right to drive cattle across Defendants’ land. However,

this Court finds a permanent injunction superfluous in conjunction with a

prescriptive easement. An easement is a right of way, meaning that a servient estate
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must not interfere with the easement holder’s right to use the land for its designated
purpose. City of Las Vegas v. Cliff Shadows Prof’l Plaza,. 129 Nev. 1,7 (2013).
Thus, this Court denies injunctive relief to Plaintiff. ThlS Court also need not |
address Plaintiff’s request for a preliminary injunction, because it is now moot.

G. Easement by Necessity

The Supreme Court of Nevada has held that “An easement by necessity will

~ generally be found to exist if two requirements are met: (1) prior-common

ownership, and (2) necessity at the time of severance.” Jackson v. Nash, 109 Nev.
1202, 1208 (1993). “Easements by necessity are most often created where a

possessor of land has no access to any public roadway except by way of passage

-through the servient estate.” Brooks v. Bonnet, 124 Nev. 372 (2008).

Here, there is no evidence that Defendants’ and Plaintiff’s land were once

under common ownership. Both parties only presented evidence at trial that Frank

~ Albisu was the original owner of Defendants’ land, and that Plaintiff’s land has been :

in Plaintiff’s family for generations. Thus, Plaintiff fails to meet the common
ownership requirement, and this Court’s ihquiry must end. In addition, this Court
finds an easement by necessity superfluous in conjunctién with a finding for a -v
prescriptive easement. Thus, an easement by necessity is unwarranted. _‘
H. Unauthorized Use of Water |
~ NRS 533.460 provides that
The unauthorized use of water to which another person is entitled, or

the willful waste of water to the detriment of another, shall be a.
misdemeanor, and the possession or use of such water without legal
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right shall be prima facie evidence of the guilt of the person using or
diverting it. )

| NRS 207.225 also provides that

Any person who knowingly diverts or causes to be diverted to his or
her own or some other person’s use any irrigation water to which -
another person has a vested right, without such rightful user’s
permission, is guilty of a misdemeanor.
Here, Defendants have illegally obstructed the water ditches from POD 1 and
POD 5 that lead to Minor Ranch. Plaintiff has an adjudicated water right in these
PODs, and such interference with Plaintiff’s rights is iﬁappropriate. However, this
Court finds that such an interference constitutes a criminal matter, and should be

reserved for the Humboldt County District Attorney. Absent a civil statute for the

unauthorized use of water, Plaintiff is not entitlcd to relief.

II. DEFENDANTS’ COUNTERCLAIMS

14l! A. Damage to Real?roperty, Forage and Fences, and Loss of Livestock

The Supreme Court of Nevada has held that a civil trespass occurs when a

16 person substantially interferes with another person’s property rights. See Lied v.

Clark County, 94 Nev. 275, 278-79 (1978); see also Rivers v. Burbank, 13 Nev. 398,
408 (1878). Defendant Ty Albisu claims that Plaintiff trespassed onto Defendants’
land and misappropriated fencing and other equipment belonging to Defendants.
Sucha élaimwould normally constitute a trespass, because misappropriation would
constitute an interference with Defendants’ property rights.

However, Defendants fail to show causation—that Plaintiff was the cause-in-
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fact of Defendants’ missing equipment—or damages, or that the equipment ever

-existed at all. Thus, such claims are merely speculative. Defendants also claim that

Plaintiff is responsible for twenty (20) missing livestock, but again provided no
evidence of causation or damages. Furthermore, Defendants claim that Plaintiff’s |
cattle driving has caused damage to their grass. Howevér, this Court finds such

damage minimal and merely a byproduct of the ranching business. Defendant is

_therefore not entitled to.relief.

B. Intentional Infliction of E,motional Distress

“A prima facie case of intentional infliction of emotional distress (IIED)
requires, among other elements, that the defendant’s conduct was extreme and
outrageous with eifher reckless disregard or intent té cause the emotional distress.”
Maduike v. Agency Rent-A-Car, 114 Nev. 1, 4 (1998). “[E]xtreme and outrageous
conduct is that which is ‘outside all possible bounds of decency’ and is regarded as
‘utterly intolerable in a civilized community.”” Jd. Furthermore, “persons must
necessarily be expected and required to be hardened ... to occasional acts that are
definitely inconsiderate and unkind.” Id. The second element of IIED is the victim
must have suffered severe or extreme emotional distress. Star v. Rabello, 97 Nev.
124, 125 (1981). |

Here, Defendant Rosie Albisu claims that she felt threatened and harassed by
Plaintiff. At trial, Defendant Rosie Albisu claimed that Plaintiff backed her into a
corner and yelled and cussed at her. However, this does not amount to outrageous

conduct that is outside all possible bounds of decency, and is not utterly intolerable.
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Instead, Nevada law requires Defendant Rosie Albisu to be_hardened to hurtful
speech and intimidation tactics. »
Moreover,,‘Defendant,l‘{osic Albisu fails to show that she suffered severe
emotional distress from her encounters with Plaint-ifﬁ and also fails to provide
sufficient evidence outside of her testimony that such encounters even occurred.
This Court finds that Defendant Rosie Albisu was,ﬁot.s_everely-traumatized by |

Plaintiff’s actions. Defendant therefore fails to establish the outrageous conduct and

“severe distress requirements of IIED.

III. Judgment

Based on these findings, this Court grants the following: -

(1) A prescriptive easement so that Plaintiff may, seasonally drive cattle across
Defendants’;land_along the designated Spring and Fall Routes outlined in Court’s
Findings of Fact 42-43—the scope of this ‘easement does not extend to the
movement of farming equipment, except forxthe route designated by this Court -
from Nouque Road along the Southern and Eastern boundary lines of APN 03-
0741-07 to and from Gate 1. |

(2) Plaintiff has a water right to POD 1 va,nd POD 5 located on Defendants’ land.

_ Plaintiff is therefore granted a right-of-way to-enter Defendants’ land for the -
limited purpose of maintaining those PODs.

(3) Defendant shall not interfere with Plaintiff’s wéter rights in the PODs. Defendant
must remove the twelve-inch (12) culvert and berm blocking ,_P.OD' 10or POD 5
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within thirty (30) days of this Order. If Defendant fails to remove the culvert and

berm within the allotted time, Plaintiff may entezl" Defendants’ land and remove

the obstructions himself. |
IT IS SO ORDERED.
DATED: October 9, 2020.

HONORABLE MICHAEL R. MONTERO
DISTRICT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Honorable Michael R. Montero,

3 - District Court Judge, Sixth Judicial District Court and am not a party to, nor interested
4 in, this action; and that on October i, 2020, I caused to be served a true and correct
3 copy of the enclosed ORDER upon the following parties:

| James F. Sloan, Esq.

977 West Williams Avenue
Fallon, Nevada 89406
Via US Mail

- Rendal B. Miller, Esq.

115 West 5™ Street, Box 7

- Winnemucca, NV 89445

Hand-delivered to Humboldt County Cour{ﬁouse, DCT Box

‘TAYLOR M. STOKES

LAW CLERK

SIXTH JUDICIAL DISTRICT COURT,
Depr.1 -
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