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AARON D. FORD  
Attorney General 
MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Deputy Attorney General 
State of Nevada 
555 E. Washington Ave., Ste. 3900 
Las Vegas NV 89101-1068 
Tel: (702) 486-3268 
Fax: (702) 486-3773 
malanis@ag.nv.gov  
Attorneys for Petitioner STATE OF NEVADA 
ex rel. DEPARTMENT OF CORRECTIONS 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
STATE OF NEVADA ex rel. its 
DEPARTMENT OF CORRECTIONS, 
 
                               Petitioner,  
 
      vs. 
 
JOSE MIGUEL NAVARRETE, an individual; 
STATE OF NEVADA ex rel., its 
DEPARTMENT OF ADMINISTRATION, 
PERSONNEL COMMISSION, HEARING 
OFFICER, 
 
                               Respondents. 
 

CASE NO:  
   
DEPT NO:    
 
 
 

PETITION FOR JUDICIAL REVIEW 
 

 Petitioner, STATE OF NEVADA ex rel. its DEPARTMENT OF CORRECTIONS, by and 

through counsel, AARON D. FORD, Attorney General of the State of Nevada and MICHELLE DI 

SILVESTRO ALANIS, Deputy Attorney General, pursuant to NRS 284.390(9) and NRS 233B.010 et 

seq., petitions the Court as follows: 

1. Petitioner requests judicial review of the final decision of the State of Nevada, Department 

of Administration, Personnel Commission, Hearing Officer dated May 30, 2019, in Case 

No. 1713379-MG. 

 2. This Court has jurisdiction pursuant to NRS 233B.130. 

 3. This Petition has been filed in accordance with NRS 233B.130 (1) and (2). 

Case Number: A-19-797661-J

Electronically Filed
6/28/2019 3:35 PM
Steven D. Grierson
CLERK OF THE COURT

CASE NO: A-19-797661-J
Department 16

JA 0001
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4. Petitioner has been aggrieved by the final decision of the Hearing Officer attached hereto 

as Exhibit “1,” and Petitioner’s rights have been prejudiced because the final decision is:  

    a) In violation of constitutional or statutory provisions; 

  b) In excess of the statutory authority of the agency; 

  c) Made upon unlawful procedure; 

  d) Affected by other error of law; 

  e) Clearly erroneous in view of the reliable, probative and substantial evidence on the 

   whole record; and/or  

  f) Arbitrary or capricious, and characterized by abuse of discretion. 

5. Petitioner will file a Memorandum of Points and Authorities after a copy of the entire 

record on appeal has been transmitted to the Court in accordance with NRS 233B.133.  

6. Petitioner reserves its right to request oral argument in this matter pursuant to NRS 

233B.133(4).  

 WHEREFORE, Petitioner prays as follows: 

 1. That this Court conduct a review of the final decision of the Nevada State Personnel 

Administrative Hearing Officer pursuant to NRS 233B.135 and enter an Order reversing or setting 

aside the decision; and 

 2. For such further and other relief as the Court deems legal, equitable and just. 

 DATED this 28th day of June, 2019. 
 
      AARON D. FORD 
      Attorney General 
 
      By: /s/ Michelle Di Silvestro Alanis   
 MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Deputy Attorney General 
  
 Attorneys for Petitioner STATE OF NEVADA 

ex rel. its DEPARTMENT OF CORRECTIONS 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of the State of Nevada, Office of the Attorney General, and that 

on June 28, 2019, I electronically filed the foregoing PETITION FOR JUDICIAL REVIEW via this 

Court’s electronic filing system. Parties that are registered with this Court’s electronic filing system 

will be served electronically. For those parties not registered, service was made by depositing a copy 

for mailing in the United States Mail, first-class postage prepaid at Las Vegas, Nevada to the 

following: 

 
 
Mark Gentile     (Via U.S. mail and E-mail: zmcgough@admin.nv.gov) 
Hearing Officer     
Department of Administration 
2200 S. Rancho Dr., Ste. 210 
Las Vegas, NV  89102 
 
Dan Marks, Esq. 
Law Offices of Daniel Marks   (Via U.S. Mail and email to:office@danielmark.net,  
610 S. 9th St.     gguo@danielmarks.net) 
Las Vegas, NV 89101 
 
Jose Miguel Navarrete 
5917 Pearlie May Ct.  
North Las Vegas, NV 89081 
 
 
 
       /s/ Anela Kaheaku     
      An employee of the Office of Attorney General 
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AARON D. FORD  
Attorney General 
MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Deputy Attorney General 
State of Nevada 
555 E. Washington Ave., Ste. 3900 
Las Vegas NV 89101-1068 
Tel: (702) 486-3268 
Fax: (702) 486-3773 
malanis@ag.nv.gov  
Attorneys for Petitioner STATE OF NEVADA 
ex rel. DEPARTMENT OF CORRECTIONS 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
STATE OF NEVADA ex rel. its 
DEPARTMENT OF CORRECTIONS, 
 
                               Petitioner,  
 
      vs. 
 
JOSE MIGUEL NAVARRETE, an individual; 
STATE OF NEVADA ex rel., its 
DEPARTMENT OF ADMINISTRATION, 
PERSONNEL COMMISSION, HEARING 
OFFICER, 
 
                               Respondents. 
 

CASE NO: A-19-797661-J 
   
DEPT NO:   XVI 
 
 
 

CERTIFICATE OF SERVICE 
 

 I certify that I am an employee of the State of Nevada, Office of the Attorney General, and that 

on July 1, 2019, the MOTION FOR STAY and EXHIBITS was filed via this Court’s electronic filing 

system. Parties that are registered with this Court’s electronic filing system have been served 

electronically. For those parties not registered, service was made by depositing a copy for mailing in 

the United States Mail, first-class postage prepaid at Las Vegas, Nevada to the following: 

 
 
Mark Gentile     (Via U.S. mail and E-mail: zmcgough@admin.nv.gov) 
Hearing Officer     
Department of Administration 
2200 S. Rancho Dr., Ste. 210 
Las Vegas, NV  89102 
 

Case Number: A-19-797661-J

Electronically Filed
7/2/2019 4:13 PM
Steven D. Grierson
CLERK OF THE COURT

JA 0018
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Dan Marks, Esq. 
Law Offices of Daniel Marks   (Via U.S. Mail and email to:office@danielmark.net,  
610 S. 9th St.     gguo@danielmarks.net) 
Las Vegas, NV 89101 
 
 
 
 
       /s/ Anela Kaheaku     
      An employee of the Office of Attorney General 
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AARON D. FORD 
 Attorney General 
MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Deputy Attorney General 
State of Nevada 
Office of the Attorney General 
555 E. Washington Ave., Ste. 3900 
Las Vegas NV 89101-1068 
(702) 486-3268 (phone) 
(702) 486-3773 (fax) 
malanis@ag.nv.gov  
 
Attorneys for Petitioner, State of Nevada  
ex rel. Department of Corrections 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
STATE OF NEVADA ex rel. its 
DEPARTMENT OF CORRECTIONS, 
 
                               Petitioner,  
 
      vs. 
 
JOSE MIGUEL NAVARRETE, an individual; 
STATE OF NEVADA ex rel., its 
DEPARTMENT OF ADMINISTRATION, 
PERSONNEL COMMISSION, HEARING 
OFFICER, 
 
                               Respondents. 
 

Case No:   A-19-797661-J 
Dept. No:  XVI 
 
 

MOTION FOR STAY 

Hearing Requested  
 

 

 Petitioner, STATE OF NEVADA ex rel. DEPARTMENT OF CORRECTIONS (NDOC), by and 

through counsel, AAROD D. FORD, Attorney General for the State of Nevada, and MICHELLE DI 

SILVESTRO ALANIS, Deputy Attorney General, hereby submits its MOTION FOR STAY (Motion) 

requesting a stay of the enforcement of the final decision of the Nevada State Personnel Commission 

Hearing Officer dated May 30, 2019, pending decision on the merits of NDOC’s Petition for Judicial 

Review.  
  

Case Number: A-19-797661-J

Electronically Filed
7/1/2019 5:35 PM
Steven D. Grierson
CLERK OF THE COURT

JA 0020
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This Motion is made and based on upon the following memorandum of points and authorities, the 

pleadings and papers on file herein, and oral argument to be presented by counsel at any hearing in this 

matter.  

Dated: July 1, 2019. 
 
 AARON D. FORD 
 Attorney General 
 
 By: /s/ Michelle Di Silvestro Alanis                                                    
      Michelle Di Silvestro Alanis (Bar No. 10024) 
      Deputy Attorney General  

 
 Attorneys for Petitioner 
 State of Nevada ex rel. Department of Corrections  
 
 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that the STATE OF NEVADA ex rel., its DEPARTMENT OF 

CORRECTIONS, will bring its MOTION FOR STAY on for hearing in Department XVI at the Regional 

Justice Center, located at 200 Lewis Avenue, Las Vegas, Nevada 89155 on the _______ day of _________, 

2019 at ___:_____ , or as soon thereafter as counsel may be heard. 

 DATED: July 1, 2019. 
 
 

 AAROD D. FORD 
 Attorney General 
 
 By: /s/ Michelle Di Silvestro Alanis                                                    
      Michelle Di Silvestro Alanis (Bar No. 10024) 
      Deputy Attorney General  

 
 Attorneys for Petitioner 
 State of Nevada ex rel. Department of Corrections  
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

NDOC dismissed Respondent, Jose Miguel Navarrete (Employee), from State service effective 

April 21, 2017, for various acts of misconduct. Employee appealed his dismissal to the Department of 

Administration Personnel Commission pursuant to NRS 284.390. A hearing was held on April 2, 2019 

and April 16, 2019 before Hearing Officer Mark Gentile. On May 30, 2019, the hearing officer entered 

his Findings of Fact, Conclusions of Law Decision and Order (Decision) which reversed Employee’s 

dismissal and restored him to his prior position as a senior correctional officer with back pay and benefits 

in accordance with the prior stipulation of the parties. See Decision attached hereto as Exhibit “1.” 

NDOC filed a Petition for Judicial Review pursuant to NRS 284.390(9) and NRS 233B.010 et. seq. 

NDOC now respectfully requests that this Court enter an order staying the reinstatement of Employee 

and the reimbursement of back pay and benefits.   

II. STATEMENT OF FACTS 

A.  Misconduct and Discipline 

At the time of his dismissal from State service, Employee was a senior correctional officer with 

NDOC assigned to Southern Desert Correction Center (SDCC). See Specificity of Charges attached 

hereto as Exhibit “2.” The incident, which gave rise to Employee’s dismissal, occurred on October 9, 

2016, during breakfast service at SDCC. Exhibit 1, p. 1 and Exhibit 2, NDOC 118.  Employee and 

correctional officer, Paul Valdez were randomly searching inmates leaving culinary for contraband which 

is a standard procedure at the prison. Exhibit 1, p. 1. Employee was the lead Search and Escort officer 

that shift. Exhibit 2, NDOC 118.  

The standard process is to pull an inmate out of line randomly and have the inmate place his hands 

on the wall, while the officer conducts a brief pat down search.  Exhibit 1, p. 2. The evidence supported 

that this process typically takes about one minute and after the search is completed, the inmate is released. 

Id.      

There is a video camera mounted outside of the entrance to the culinary building, and the October 

9th incident was recorded on videotape. See CD with video attached hereto as Exhibit “3.”1 This 

                            

1 The CD containing the video will be provided to chambers for review. The Exhibit filed electronically 
will be a photocopy of the CD.  

JA 0022
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recording demonstrates that several inmates were placed on the wall leaving the culinary building.  Id. 

One at a time, every inmate aside from one was pulled out of line, searched and released. Id. One 

particular inmate, Rickie Norelus, was searched, no contraband appeared to have been found on him, and 

yet, that inmate was required to stand facing the wall, with his arms above his head for over ten minutes. 

Id.  During those ten minutes, Valdez is seen standing behind the inmate, talking to him, while Employee 

walks around, and leans casually against the wall, even turning his back to the inmate. Id. Valdez’s body 

language becomes increasingly agitated and aggressive throughout those ten minutes. Id. 

Just under 11 minutes into the video, Valdez comes up behind the inmate, pushes up against him, 

then puts his right arm around the inmate’s neck, and wrestles him to the ground. Id. This take down is 

not any methodology taught by NDOC.  Exhibit 2, NDOC 132. It was only after Valdez wrestled the 

inmate to the ground that he made any attempt to reach for his handcuffs and restrain the inmate. Exhibit 

3. There was nothing to indicate that the spontaneous use of force was warranted or required. Exhibit 2 

and 3. Following the incident, Employee prepared a report that is not substantiated by the conduct in the 

video.  Specifically, Employee reported: 

 
On October 9, 2016 I, Senior Correctional Officer Navarrete was assigned 
to Search and Escort at Southern Desert Correctional Center. At 
approximately 06:45 hours inmate Norelus #1104257 came off the Culinary 
wall while C/O Valdez was attempting to restrain him resulting in a 
spontaneous use of force. When inmate Norelus came off the wall he was 
resisting and both he and C/O Valdez went to the ground. I then assisted in 
holding the inmates upper body down so that C/O Valdez could restrain 
him. I notified supervisors and called medical so that they could respond to 
the scene. Medical responded and inmate Norelus was escorted to the 
infirmary to be further evaluated.  
 

Exhibit 2, p. NDOC 144 (Emphasis added). 

On March 16, 2017, NDOC served Employee with a Specificity of Charges (SOC), which 

recommended Employee’s dismissal from State service for the following violations:  
 

NAC 284.650 Causes for disciplinary action (NRS 284.065, 284.155, 
284.383).  Appropriate disciplinary or corrective action may be taken 
for the following causes: 
 
NAC 284.650(1) Activity which is incompatible with an employee’s 
conditions of employment established by law or which violates a provision 
of NAC 284.653 or NAC 284.738 to 284.771, inclusive. 
 
NAC 284.650(10) Dishonesty. 

 

JA 0023
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NAC 284.650(21) Any act of violence which arises out of or in the course 
of the performance of the employee’s duties, including without limitation, 
stalking, conduct that is threatening or intimidating, assault, or battery. 

 
Nevada Department of Corrections Administrative Regulations  
AR 339.07 CLASS OF OFFENSE GUIDELINES 
 
AR 339.07.9 FALSE OR MISLEADING STATEMENTS 
 
A. Knowingly providing false or misleading statements, including 
omissions, either verbally or in written reports or other documents, 
concerning actions related to the performance of official duties.  Or 
knowingly providing false or misleading statements, including omissions, 
in response to any question or request for information in any official 
investigation interview, hearing, or judicial proceeding.  CLASS 5 
 
AR 339.07.17 UNAUTHORIZED USE OF FORCE 
 
A. Willfully employing or permitting the use of unnecessary, 
unauthorized, or excessive force.  CLASS 4-5 

Exhibit 2, p. NDOC 118. 

A Pre-Disciplinary Hearing took place on April 17, 2017. See Pre-disciplinary Hearing Report 

attached hereto as Exhibit “4.” Warden Perry Russell, then Associate Warden of High Desert State 

Prison, served as the Pre-Disciplinary Officer. Id. At the Pre-Disciplinary Hearing, the Employee 

presented his side of the events and any mitigating factors. Id. After reviewing the SOC and hearing from 

Employee, the Pre-Disciplinary Hearing Officer concurred with the recommended discipline of a 

dismissal from State service. Id. The Pre-Disciplinary Hearing Officer found that Employee “completed 

and submitted a report documenting the events of the Use of Force that were not compatible or consistent 

with what is viewed in the video.” Id. The Pre-Disciplinary Hearing Officer concluded that it would be 

in the best interest of the State for Employee to be dismissed because the Employee allowed excessive 

force and wrote a report that did not accurately depict what occurred. Id. On April 19, 2017, Director 

James Dzurenda notified Employee of NDOC’s decision to dismiss Employee effective April 21, 2017. 

Exhibit 2.  

B. Appeal Hearing and Decision 

Employee appealed his dismissal pursuant to NRS 284.390 on May 8, 2017. Exhibit 1, p. 5. 

During the Appeal Hearing in this matter, significant testimony was obtained from the following 

witnesses: Senior Investigator Rod Moore, Officer David Wachter, former Associate Warden, Minor 

Adams, Warden Russell, Warden Jerry Howell, and Employee. Additionally, during the hearing 

significant documents were admitted into evidence, including but not limited to, the investigative file, 

JA 0024
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which included summary of witness interviews with inmates Norelus, Michael White, Lawrence 

Williams, and Ralph Jackson. Exhibit 2, NDOC 145.  Despite this evidence, the Decision is devoid of 

any specific mention of the above referenced witnesses and inmates. Exhibit 1.  

Additionally, at the hearing, NDOC AR 405, Use of Force was admitted into evidence. See AR 

405 attached hereto as Exhibit “5.”2 AR 405 defines excessive force as “the use of more force than an 

objective trained and competent correctional peace officer faced with similar facts and circumstances 

would use to subdue an attacker, overcome resistance, affect custody or gain compliance with a lawful 

order.” AR 405 further defines reasonable force as “force which is objectively reasonable based on the 

totality of the circumstances and the facts known to the officer at the time to subdue an attacker overcome 

resistance, affect custody, or gain compliance with a lawful order.”  AR 405 defines spontaneous force 

as actions that staff may immediately take in response to an emergency situation. AR 405.03 further 

provides that staff may use force to protect himself or any other individual from physical harm by an 

inmate and will be proportionate to the threat exhibited by the inmate. AR 405.03 further states that any 

staff witnessing a Use of Force that is either excessive or unnecessary is required to immediately 

report their observations to the shift supervisor both verbally, subsequent to the incident, in a written 

report.  

Evidence was admitted showing that inmate Norelus was small in stature and had mental health 

issues. See Exhibit 3; Exhibit 2, NDOC 145. Evidence was also admitted that Valdez and Employee had 

previously engaged in name-calling and singling Norelus out. Exhibit 2, NDOC 145. Furthermore, 

Officer David Wachter testified he had to counsel Valdez on his interactions with inmates and said “our 

job is to quell situations, not get them riled up.” Exhibit 2, NDOC 146. Employee admitted he had worked 

with Valdez for over one year. Exhibit 2, NDOC 129. Thus, Employee likely knew of Valdez’s negative 

interactions with inmates. 

At the hearing, Associate Warden Minor Adams provided testimony3 on AR 405 and OP 405 and 

407 and testified that officers are to deescalate any situations with inmate. Several witnesses, including 

AW Adams, Supervisory Investigator Moore, Officer Wachter, Warden Howell and Employee testified 
                            

2  Operational Procedure (OP) 405, Use of Force, and OP 407, Use of Handcuffs and Restraints and 
Search and Escort Post Order were also admitted into evidence which outlined SDCC policies and procedures on 
use of force and restraints but they are confidential and cannot be published. 

3 As the Petition for Judicial Review was just filed, the Record on Appeal is not available yet for 
citations. 
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that NDOC does not train their officers to use the manner of force as was used on inmate Norelus (arm 

around inmate’s neck or choke hold). Additionally, several of the same witnesses, testified that a non-

compliant inmate can be restrained and that an officer placing his arm around the inmate’s neck is not an 

appropriate or trained method to restrain an inmate. 

Furthermore, several supervisory witnesses, including AW Adams, Warden Russell and Warden 

Howell testified that the report written by Employee was dishonest. Particularly, these witnesses testified 

the statement that “inmate Norelus #1104257 came off the Culinary wall while C/O Valdez was 

attempting to restrain him resulting in a spontaneous use of force” was both misleading and false because 

the video evidence does not support that Officer Valdez was attempting to restrain or restraining the 

inmate. Further, the same witnesses did not believe that the inmate came off the wall until Officer Valdez 

pushed Norelus into the wall, placed him in a “choke hold”, and pulled back. Lastly, the same witnesses 

testified that the report did not include relevant facts of the events leading up to the force, which were, in 

their trained opinions, omissions from the report. There was substantial testimony that a noncompliant 

inmate could be restrained and taken to the on duty sergeant rather than left on the wall for an extended 

period of time. 

The Hearing Officer found that there was no signs that Officer Valdez actually had his handcuffs 

in hand and that the inmate’s “hands remain on the wall.” Exhibit 1, p. 3. The hearing officer further 

found that Valdez’s conduct appears to be “unjustified.” Id. The hearing officer found that there is no 

rule on the length of time an inmate could be kept on the wall. Id at 7. Yet, the hearing officer heard 

testimony that there appeared to be no reason for Norelus to have been on the wall for over ten minutes. 

Despite this evidence, the hearing officer found that Employee did not permit the use of unauthorized 

force.  

As stated above, the hearing officer found that the inmate’s hands remained on the wall and that 

there was no evidence that Valdez was restraining the inmate. However, despite these findings, the 

hearing officer did not find that Employee’s statement that the “inmate… came off the wall while C/O 

Valdez was attempting to restrain him” to be false or misleading. Instead, the hearing officer after “much 

soul searching” found the report to be factually accurate. Exhibit 1, p. 8 

Despite the substantial evidence in the record, the Hearing Officer found that “NDOC has not met 

its burden of proving, by a preponderance of the evidence, that Mr. Navarrete willfully employed or 
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permitted the use of unauthorized force” and that “NDOC has not met its burden of proving, by a 

preponderance of the evidence, that Mr. Navarrete knowingly and intentionally submitted a report with 

false or misleading information.” Exhibit 1, p. 9.  

III. LEGAL STANDARD 

NRS 233B.140 governs the procedure for seeking a stay of a final administrative agency decision 

in Nevada. It provides as follows: 

1. A petitioner who applies for a stay of the final decision in a 
contested case shall file and serve a written motion for the stay on 
the agency and all parties of record to the proceeding at the time of 
filing the petition for judicial review. 
 

2. In determining whether to grant a stay, the court shall consider the 
same factors as are considered for a preliminary injunction under 
Rule 65 of the Nevada Rules of Civil Procedure. 
 

3. In making a ruling, the court shall: 
 
(a) Give deference to the trier of fact; and 

 
(b) Consider the risk to the public, if any, of staying the 

administrative decision. 

 

Generally, pursuant to NRS 233B.140, “the petitioner must provide security before the court may 

issue a stay.”  However, the state or an agency of the state is not required to post security as a condition for 

filing such a motion.  See NRCP 65(2)(c). 

The Nevada Supreme Court has adopted specific factors to consider in determining whether a 

preliminary injunction (or in this case, a stay) should issue:  
A party seeking the issuance of a preliminary injunction bears the burden 
of establishing (1) a likelihood of success on the merits; and (2) a 
reasonable probability that the non-moving party's conduct, if allowed to 
continue, will cause irreparable harm for which compensatory damage is 
an inadequate remedy. 

S.O.C., Inc. v. Mirage Casino-Hotel, 117 Nev. 403, 408, 23 P.2d 243, 246 (2001). 

IV. LEGAL ARGUMENT 

A. Likelihood Of Success On The Merits 

In order for a stay to issue, NDOC will have to demonstrate a likelihood of success on the merits.  

NRS 233B.135 provides the grounds for granting a Petition for Judicial Review and states: 
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The court shall not substitute its judgment for that of the agency as to the 
weight of evidence on a question of fact. The court may remand or affirm 
the final decision or set it aside in whole or in part if substantial rights of 
the petitioner have been prejudiced because the final decision of the agency 
is: 
 
(a)  In violation of constitutional or statutory provisions; 

(b)  In excess of the statutory authority of the agency;   

(c)  Made upon unlawful procedure; 

(d)  Affected by other error of law; 

(e)  Clearly erroneous in view of the reliable, probative and substantial 

evidence on the whole record; or 

(f)  Arbitrary or capricious or characterized by abuse of discretion. 

NRS 233B.135 (3). 

 The authority granted the Hearing Officer under NRS 284.390(6) is to determine whether the 

agency had just cause for the discipline “as provided in NRS 284.385.”  A dismissal for “just cause is one 

which is not for any arbitrary, capricious, or illegal reason and which is one based upon facts (1) supported 

by substantial evidence and (2) reasonably believed by the employer to be true.”  Sw. Gas Corp. v. Vargas, 

111 Nev. 1064, 1077, 901 P.2d 693, 701 (1995).   

1.  The Hearing Officer’s reliance on NDOC AR 339 was a clear error of law  

The hearing in this case concluded on April 16, 2019. On May 2, 2019, prior to the hearing officer 

issuing his Decision, the Nevada Supreme Court issued its Opinion in NDOC v. Ludwick, holding that 

NDOC Administrative Regulation (AR) 339 is “invalid and of no legal effect for purposes of employee 

discipline” because AR 339 has not been approved by the Personnel Commission. NDOC v. Ludwick, 

135 Nev. Adv. Op. 12, ___ P.3d ___ (May 2, 2019). The Supreme Court also found that it was “a clear 

error of law warranting remand” for a hearing officer to rely on AR 339 “for any purpose.” Ludwcik at 

9.  Ludwick further held that the hearing officer must address whether the employee’s actions constitutes 

violations of NAC 284.650 as listed in the specificity of charges. Ludwick at 9. If the hearing officer finds 

that the employee violated the relevant NAC provisions, the hearing officer must then apply the 
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remaining two steps outlined in O’Keefe4 to determine whether those violations warranted termination 

as a first-time disciplinary action. Ludwick at 9 (emphasis added). 

On May 2, 2019, Employee filed a Supplemental Brief Regarding Change of Law advising the 

Hearing Officer that he could not rely on AR 339 for employee discipline and doing so would be a clear 

error of law. See Supplemental Brief Regarding Change of Law attached hereto as Exhibit “6.” On May 

3, 2019, NDOC filed its Response noting that while AR 339 was invalidated, the hearing officer was 

required to address whether the Employee violated NAC 284.650 as listed in the SOC and could rely on 

other NDOC administrative regulations, including AR 405, OP 405 and OP 407 as well as the Post Order 

for the Search and Escort Unit, which do not require approval from the Personnel Commission. See 

Response to Supplemental Brief Regarding Change of Law attached hereto as Exhibit “7.” 

Despite this change in law and direction from the Nevada Supreme Court, the hearing officer did 

not address whether Employee’s actions violated NAC 284.650. Instead, the Hearing Officer made 

factual findings, using the specific language found in AR 339.07.9(A) and AR 339.07.17(A). See Exhibit 

1, p. 9.  Accordingly, the Hearing Officer’s analysis and reliance on both AR 339.07.9(A) and AR 

339.07.17(A), which formed the sole basis for his Decision, was legal error. 

2.  The Hearing Officer violated statutory provisions and committed clear error 

when he failed to consider whether Employee violated NAC 284.650 (1), (10) and (21). 

NAC 284.794(1) specifically instructs that “the hearing officer shall determine the evidence upon 

the charges and specifications as set forth by the appointing authority in the appropriate documents . . .” 

In accordance with NAC 284.656(3)(c), NDOC served Employee with a Specificity of Charges on March 

16, 2017, recommending his dismissal from state service for having violated NAC 284.650(1), NAC 

284.650(10), NAC 284.650(21), AR 339.07.9(A) and AR 339.07.17(A). Exhibit 2. It was upon this basis 

that Employee was later dismissed from state service on April 21, 2017. Id. Employee then appealed his 

dismissal and generally disputed his violation of the above-noted regulations. Exhibit 1. Employee’s 

violation of NAC 284.650(1), NAC 284.650(10) and NAC 284.650(21) were noted in NDOC’s 

Prehearing Statement, testimony was elicited from Warden Howell on these violations and even the 
                            

4 A hearing officer must apply a three-step review process with respect to employee terminations: (1) a de 
novo review of whether the violation occurred; (2) a deferential review of whether the violation was “serious”; and 
(3) a deferential review of whether termination is for the “good of the public service.” See O’Keefe v. Nevada 
Department of Motor Vehicles, 134 Nev. Adv. Op. 92, at *12–13 (Dec. 6, 2018). 
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Decision recognized that these violations were at issue. Nevertheless, the Hearing Officer failed to rule 

on (or even consider) whether Employee violated NAC 284.650(1), NAC 284.650(10) and NAC 

284.650(21).  

 In doing so, the Hearing Officer neglected his statutory duty to rule on all the contested violations 

at issue. See NRS 284.390(1); see also NRS 284.390(7). Furthermore, the Hearing Officer’s failure to 

even consider these NAC 284.650 violations is even more significant following the recent Ludwick 

decision, in which the Supreme Court emphasized that a hearing officer must rule on such violations 

listed in the specificity of charges. Ludwick at 9 (emphasis added).  

Moreover, the Hearing Officer’s failure to consider these NAC 284.650 violations was not 

harmless error, since substantial evidence confirmed that Employee violated NAC 284.650(1) by 

permitting the use of unnecessary, unauthorized or excessive force against an inmate in direct violation 

of AR 405, SDCC OP 405 and SDCC OP 407, while substantial evidence also confirmed that Employee 

violated NAC 284.650(21) by permitting an act of violence, including intimidation, assault or batter, to 

occur in the performance of his duties. Furthermore, the substantial evidence confirmed that Employee 

was dishonest when he submitted a report containing false and/or misleading statements as well as 

omissions. As such, the Hearing Officer committed clear legal error by disregarding his statutory 

obligations and by failing to rule on all the charges at issue, especially since these charges under NAC 

284.650 were supported by substantial evidence in the record.  

3.  The Hearing Officer clearly erred when he used the preponderance of the 

evidence standard.  

The Supreme Court recently clarified the appropriate role of a hearing officer.  In O’Keefe v. 

Dep’t. of Motor Vehicles, the Supreme Court established the correct three-part test review hearing officers 

should conduct when evaluating a termination appeal. 134 Nev. Adv. Op. 92, ___ P.3d ___ (Dec. 6, 

2018). First, the hearing officer reviews de novo whether the employee in fact committed the alleged 

violation. O’Keefe at *12; See also NAC 284.798. Pursuant to NAC 284.798, “the hearing officer shall 

make no assumptions or innocence or guilt but shall be guided in his or her decision by the weight of the 

evidence as it appears to him or her at the hearing.”   

Neither O’Keefe nor NAC 284.798 provide that the hearing officer should use a preponderance 

of the evidence standard. Instead, O’Keefe supports that the hearing officer applies a substantial evidence 
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standard when determining if a violation occurred. See id. at *9 (explaining the reasonableness standard 

is the substantial evidence standard of review); id. at *10 (noting a discharge for just cause is one that is 

supported by substantial evidence); id. at *13 (noting that substantial evidence supported the appointing 

authority’s decision).  

“A discharge for ‘just’ or ‘good’ cause is one which is not for any arbitrary, capricious, or illegal 

reason and which is one based on facts (1) supported by substantial evidence, and (2) reasonably believed 

by the employer to be true.” Southwest Gas Corp. v. Vargas, 111 Nev. 1064, 1078, 901 P.2d 693, 701 

(1995)(emphasis added). 

Substantial evidence has been defined as that which “a reasonable mind might accept as adequate 

to support a conclusion,” State, Emp. Sec. Dep’t v. Hilton Hotels, 102 Nev. 606, 608, 792 P.2d 497, 498 

(1986), citing Richardson v. Perales, 402 U.S. 389 (1971).   

A substantial evidence standard of review refers to the reviewing body’s inquiry of whether the 

agency’s factual determinations are reasonably supported by evidence of sufficient quality and quantity. 

Nassiri v Chiropractic Physicians’ Bd., 130 Nev. __, __, 327 P.3d. 487, 490 (2014). See also Nevada 

Dep’t of Motor Vehicles v. Adams, No. 68057, 2017 WL 521774, at *2 (Nev. App. Jan. 30, 2017) 

(unpublished) (noting that Nassiri may have caused confusion because it noted the standard of proof was 

by a preponderance of the evidence, but that was in relation to the agency's determination for its 

[occupational] licensing [revocation] proceedings; “substantial evidence” is the 

proper standard of review to be used during the hearing officer's review.) 

Here, the hearing officer made findings of fact that NDOC did not meet its burden of proving by 

preponderance of the evidence that the Employee permitted use of force or knowingly and intentionally 

submitted a report with false or misleading information. The hearing officer used a burden that is not 

supported by the relevant NAC provisions or the recent Nevada Supreme Court and Nevada Court of 

Appeals opinions outlining the role of the hearing officers. Since the Hearing Officer relied on an 

improper burden, the hearing officer clearly erred and abused his discretion in determination that 

Employee did not engage in the misconduct.  

/ / / 

/ / / 
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4.  The Hearing Officer’s decision was arbitrary and capricious and clearly erroneous 

in view of the reliable, probative, and substantial evidence on the whole record.  

In O’Keefe v. Dep’t. of Motor Vehicles, the Supreme Court established the correct three-part test 

review hearing officers should conduct when evaluating a termination appeal. 134 Nev. Adv. Op. 92, ___ 

P.3d ___ (Dec. 6, 2018). First, the hearing officer reviews de novo whether the employee in fact 

committed the alleged violation. O’Keefe at *12. The hearing officer applies a substantial evidence 

standard when determining if a violation occurred. See id. at *9 (explaining the reasonableness standard 

is the substantial evidence standard of review); id. at *10 (noting a discharge for just cause is one that is 

supported by substantial evidence); id. at *13 (noting that substantial evidence supported the appointing 

authority’s decision). Second, the hearing officer determines whether the violation is serious enough to 

support termination as a first-time disciplinary action. See id. at *12; NRS 284.383(1). “If the agency’s 

published regulations prescribe termination as an appropriate level of discipline for a first-time offense, 

then that violation is necessarily ‘serious’ as a matter of law.” O’Keefe at 134 Nev. *12-13. Third, “the 

hearing officer applies a deferential standard of review to the agency’s determination that termination 

will serve ‘the good of the public service.’” Id. at *13. The appointing authority must merely demonstrate 

a “rational connection between the facts found and the choice made[.]” Id. at *13 (internal citation 

omitted). This constitutes the just cause analysis. 

Here, the Hearing Officer only reached step one under O’Keefe. The hearing officer determined 

that Navarrete did not commit the alleged violations. However, the hearing officer determination was 

arbitrary and capricious and clearly erroneous in view of the reliable, probative, and substantial evidence 

on the whole record.  

As stated at length above, there was significant testimony and evidence admitted supporting that 

the Employee committed the alleged violations. The video of the use of force in this case was admitted 

into evidence. The video clearly shows that inmate Norelus singled out to stay on the wall for over ten 

minutes after his pat down search was complete. While the video shows inmate Norelus acting in a fidgety 

manner, the video clearly shows that the inmate was not a physical threat to the officers. In fact the 

hearing officer found that the inmate “did not appear to be a physical threat.” Exhibit 1, p. 7. 

NDOC AR 405 Use of Force, OP 405 Use of Force, OP 407 Use of Restraints, Search and Escort 

Post Order were all admitted into evidence. These policies and procedures are substantial evidence that 
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the force used was not a spontaneous use of force, because there was no emergency.  These policies and 

procedures further exhibited that the force used was not reasonable and was in fact excessive because 

Norelus was not a physical threat to the officers and the testimony of other NDOC staff stated that the 

force used was not reasonable in light of the circumstances. Additionally, the policies and procedures, as 

well as the substantial evidence and testimony show that Valdez was not “attempting to restrain” Norelus. 

Valdez did not have his handcuffs out and did not approach the inmate in a way to indicate he was going 

to restrain him.  

Additionally, evidence admitted supported that Norelus was small in stature and had mental health 

issues. See Exhibit 3; Exhibit 2, NDOC 145. Evidence was also admitted that Valdez and Employee had 

previously engaged in name-calling and singling Norelus out. Exhibit 2, NDOC 145. Furthermore, 

Officer David Wachter testified he had to counsel Valdez on his interactions with inmates and said “our 

job is to quell situations, not get them riled up.” Exhibit 2, NDOC 146.  

Several witnesses, including AW Adams, Supervisory Investigator Rod Moore, Officer Wachter, 

Warden Howell and Employee testified that NDOC does not train their officers to use the manner of 

force as was used on inmate Norelus (arm around inmate’s neck or choke hold). Additionally, several of 

the same witnesses, testified that a non-compliant inmate can be restrained and that an officer placing his 

arm around the inmate’s neck is not an appropriate or trained method to restrain an inmate. These 

witnesses further testified that it would be appropriate to restrain the inmate and contact the sergeant to 

advise that the inmate was not complying.  

Furthermore, several supervisory witnesses, including AW Adams, Warden Russell and Warden 

Howell testified that the report written by Employee was dishonest. Particularly, several witnesses 

testified the statement that “inmate Noreulus #1104257 came off the Culinary wall while C/O Valdez 

was attempting to restrain him resulting in a spontaneous use of force” was both misleading and false 

because the video evidence does not support that Officer Valdez was attempting to restrain or restraining 

the inmate.  

The Hearing Officer found that there was no signs that Officer Valdez actually had his handcuffs 

in hand and that the inmate’s “hands remain on the wall.” Exhibit 1, p. 3. The hearing officer further 

found that Valdez’s conduct appears to be “unjustified.” Id. The hearing officer found that there is no 

rule on the length of time an inmate could be kept on the wall. Id at 7. Yet, the hearing officer heard 
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testimony that there appeared to be no reason for Norelus to have been on the wall for over ten minutes. 

Despite this evidence, the hearing officer found that Employee did not permit the use of unauthorized 

force.  

As stated above, the hearing officer found that the inmate’s hands remained on the wall and that 

there was no evidence that Valdez was restraining the inmate. However, despite these findings, the 

hearing officer also did not find that Employee’s statement that the “inmate… came off the wall while 

C/O Valdez was attempting to restrain him” to be false or misleading. Instead, the hearing officer after 

“much soul searching” found the report to be factually accurate. Exhibit 1, p. 8.  

The Hearing Officer’s determination that Employee did not permit unauthorized force and that 

Employee was not dishonest when he wrote his incident report is contrary to the reliable, probative and 

substantial evidence in the while record. Furthermore, the Hearing Officer’s reference that he came to a 

conclusion after “soul searching” is an abuse of discretion, arbitrary and capricious, and in error in light 

of the reliable, probative, and substantial evidence in the record. The Hearing Officer’s personal opinions 

and soul searching are not a basis for determining if the Employee engaged in misconduct.  

B. Irreparable Harm  

The second element NDOC must establish is that it will face irreparable harm should it have to 

reinstate Employee. As will be shown below, this element is satisfied.  

Irreparable harm is an injury “for which compensatory damage is an inadequate remedy.” Dixon 

v. Thatcher, 103 Nev. 414, 415, 742 P.2d 1029, 1029 (1987).  NDOC terminated Employee when he 

violated NAC 284.650(1), NAC 284.650(10) and NAC 284.650(21). At the hearing, NDOC had 

substantial testimony from Warden Howell, Warden Russell, Associate Warden Adams, Correctional 

Officer Wachter and Supervisory Investigator Moore that Employee’s conduct in allowing the inmate to 

stay on the wall for over ten minutes was improper. The testimony also supported that the supervisory 

staff determined Employee’s report to contain false or misleading statements and omissions. NDOC’s 

appointing authority deemed Employee’s conduct to be a serious and that his dismissal would serve the 

good of the public service.  

Here, the hearing officer ordered that Employee be restored to his position as a senior correctional 

office. The petition for judicial review could take several months before the parties receive a final 

decision. If a stay is not granted, NDOC would be required to retain an employee that engaged in 
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misconduct and did not show good judgment. NDOC terminated Employee for committing serious 

infractions. By requiring NDOC to retain Employee as a senior correctional officer, they are forced to 

retain an employee that NDOC does not see fit for the job. Employee was dismissed from state service 

for activity which is incompatible with his conditions of employment, dishonesty and allowing an act of 

violence to occur during the course of employee’s duties in violation of NAC 284.650 (1), (10) and (21). 

Employee’s conduct was also in violation of NDOC AR 339.07.9(A), false and misleading statements, 

and AR 339.07.17(A), unauthorized use of force.5 Employee was employed in a supervisor position as a 

senior correctional officer and was the lead search and escort officer that shift. The misconduct at issue 

involves employee’s failure to comply with NDOC’s policies on use of force as found in AR 405 and 

related SDCC operational procedures as well as employee’s submittal of a dishonest incident report, 

which contained false and/or misleading statements as well as omissions.  Employee’s ability to prevent 

any use of unauthorized, unreasonable and unnecessary force is critical to his job particularly considering 

that NDOC is attempting to avoid inmate litigation involving alleged violations of civil rights. 

Furthermore, Employee’s violations for dishonesty are a serious offense, which amount to a Class 5, 

terminable offense. NDOC’s policies are in place to maintain the integrity of the agency. The testimony 

at the hearing explained that NDOC, as a law enforcement agency, holds their staff to high standard and 

expects them to provide honest and complete report writing. NDOC provided significant testimony of 

the seriousness of the offenses committed by Employee and how as a State peace officer he is expected 

to tell the truth.  NDOC does not desire the services of an employee who lies and allows unauthorized force 

to be used on inmates. By requiring NDOC to reinstate an employee who disregarded the policies of 

NDOC is tantamount to requiring NDOC to reinstate an employee it feels has a disregard for the 

importance of his job and is unfit to fulfill the duties of a senior correctional officer or a peace officer 

position. Simply stated, having Employee return to work as a senior correctional officer would negatively 

impact NDOC, their staff, and the good of the public.  

“[T]he critical need to maintain a high level of security within the prison system entitled the 

appointing authority’s decision deference…whenever the security concerns are implicated in an 

employee’s termination.” Dredge 105 Nev. at 42, 769 P.2d 58. The United States Supreme Court has 
                            

5 Ludwick invalidated AR 339; however, on June 21, 2019, the Personnel Commission approved 
Prohibitions and Penalties for NDOC which include the same violations. The false and misleading charge is still 
considered a Class 5 terminable offense and the unauthorized force charge has a penalty of 3-5 for a first offense.   
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long held “[t]he administration of a prison is at best an extraordinarily difficult undertaking” and the 

safety of an institution’s inmates and employees is perhaps the most fundamental responsibility of the 

prison administration.  Hudson v. Palmer, 468 U.S. 517, 526-527 (1984); Hewitt v. Helms, 459 U.S. 460, 

473 (1983).  Based upon the unique difficulty of correctional work, prison administrators “should be 

accorded wide-ranging deference in the adoption and execution of policies and practices that in their 

judgment are needed to preserve internal order and discipline and maintain institutional security.”  

Hudson, 468 U.S. at 526-27.  Further, judicial deference should be accorded not merely because prison 

administrations have a better grasp of correctional considerations and risks, but also because correctional 

operations are specifically the authority of the Legislative and Executive Branches of our Government, 

not the Judicial.  Bell v. Wolfish, 441 U.S. 520, 547-549 (1979); see Nev. Const. art. 5, § 21.    

Here, in determining that Employee should be terminated, NDOC relied on the seriousness of the 

offense. NDOC’s appointing authority is in the best position to determine what is best for the prison’s 

administration and did so in determining that the substantial evidence in the record warranted dismissing 

Employee from state service. If a stay is not granted, it takes the deference that NDOC should be given 

and substitutes the Court’s determination of whether or not NDOC would suffer irreparable harm.  

Moreover, by requiring NDOC to keep an employee that engaged in serious misconduct, NDOC 

could be subject to civil liability should Employee engage in similar misconduct in the future. If a stay is 

not granted and Employee while working at NDOC, engages in or permits unauthorized force to be used 

or writes a false and/or misleading report, which results in an inmate or staff member being injured, 

NDOC could be subject to negligent retention for retaining Employee despite knowing his misconduct.  

The Hearing Officer also ordered that Employee be awarded back pay and benefits for the period 

pursuant to the parties stipulation.6 The relevant period of time is approximately 11 months which equates 

to approximately $60,000 in gross income. The purpose of this stay is to limit a windfall for the Employee 

and limit the hardship on the NDOC if it is successful on appeal.  If the hearing officer’s Decision is 

reversed and Employee’s dismissal from State service is upheld, the award of back pay and benefits will 

be reversed.  Obviously, this means Employee will not come back to work and there will be no future 

compensation from which the unentitled payments can be deducted.  If NDOC is successful on its appeal 

                            
6 The parties stayed the back pay pursuant to Employee’s request to continue the administrative appeal 

pending his criminal trial. Therefore, pursuant to the agreement, Employee will not receive back pay from 
January 26, 2018-April 1, 2019. 
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of Employee’s reinstatement and yet required to pay all back pay and benefits while it’s Petition for 

Judicial Review remains pending, it is unlikely that it will be able to recover any erroneously paid money 

and benefits.  This is because there is no mechanism for the recoupment of monies erroneously paid to 

employees in back pay.  See e.g., State of Nevada Office of the Military v. Simpson, No. 72618, footnote 

2 (unpublished); Ransier v. State Indus. Ins. Sys., 104 Nev. 742, 766 P.2d 274 (1988) (finding that SIIS 

could not recover overpaid workers compensation amounts from an employee after succeeding on its 

Petition for Judicial Review).  The Nevada legislature did not include a provision for a State agency to 

recover wrongfully awarded back pay and benefits pending appeal.  See NRS 227.150(2)(c) and (3) 

(allowing for the recovery of overpaid amounts to State employees in certain instances not applicable 

here). The State treasury, despite any legal remedy that may possibly exist, will never in reality or 

practically speaking be able to recover any money wrongfully paid to Employee or otherwise receive 

compensatory damages.  NDOC may very well be without a remedy.  The irreparable harm in this 

situation is clear. 

Employee, however, will not suffer the same harm if the Motion for Stay is granted. If the issues 

on appeal are found in the Employee’s favor, there will be no dispute that he would receive any monies 

due to him in back pay.  Simply stated, Employee can be made whole–unlike NDOC and the other staff.  

Therefore, there is no indication that Employee will suffer any irreparable harm or serious injury.  

Accordingly, the probability of irreparable harm clearly weighs in NDOC’s favor, and for granting the 

stay. 

 

 

 

 

 

 

/ / / 

/ / / 

/ / / 
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 V.  CONCLUSION 

 Based on the foregoing, NDOC has met the criteria for a stay of the enforcement of the Hearing 

Officer’s May 30, 2019, final order reinstating Employee with full pay and benefits. NDOC requests that 

this Court grant the stay so that the Hearing Officer’s Decision be stayed until this Court makes a final 

decision on NDOC’s Petition for Judicial Review. 

 DATED: July 1, 2019. 
 
 AARON D. FORD 

 Attorney General 
 
 By: /s/ Michelle Di Silvestro Alanis                                                    
      Michelle Di Silvestro Alanis (Bar No. 10024) 
      Deputy Attorney General  

 
 Attorneys for Petitioner 
 State of Nevada ex rel. Department of Corrections 
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BEFORE THE NEVADA STATE PERSONNEL COMMISSION 

HEARING OFFICER 
 

JOSE NAVARRETE, 
 
  Petitioner-Employee, 
 
 vs.   
 
NEVADA DEPARTMENT OF 
CORRECTIONS,  
 
  Respondent-Employer. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 

Appeal No.: 1713379-MG  
 
 

NEVADA DEPARTMENT OF 
CORRECTIONS' RESPONSE TO 

EMPLOYEE’S SUPPLEMENTAL BRIEF 
REGARDING CHANGE OF LAW 

Respondent-Employer, Nevada Department of Corrections (NDOC), by and through its counsel, 

Aaron D. Ford, Attorney General for the State of Nevada, and Michelle Di Silvestro Alanis, Deputy 

Attorney General, hereby submits its Response to Petitioner-Employee, Jose Navarrete’s Supplemental 

Brief Regarding Change of Law. 

The Nevada Supreme Court issued its Opinion in NDOC v. Ludwick, holding that NDOC 

Administrative Regulation (AR) 339 is “invalid and of no legal effect for purposes of employee 

discipline” because AR 339 has not been approved by the Personnel Commission. NDOC v. Ludwick, 

135 Nev. Adv. Op. 12, ___ P.3d ___ (May 2, 2019). Ludwick does not change anything of substance in 

this case. Ludwick does not change the documents, video, and audio admitted into evidence nor the 

testimony heard over the course of two days. Ludwick did not invalidate the other ARs that govern the 

policies and procedures for NDOC staff, including AR 405. Ludwick did not invalidate the Operational 

Procedure (OP) or Post Order governing the policies and procedures at Southern Desert Correction Center 

or the evidence that NDOC determined Navarrete’s misconduct as serious offenses. More importantly, 

Ludwick does not change the rights guaranteed under the Eighth Amendment. Ludwick only changes that 

the hearing officer cannot rely on AR 339 for the purposes of employee discipline due to a procedural 

hurdle. 

In fact, Ludwick held that the hearing officer must address whether the employee’s actions 

constitutes violations of NAC 284.650 as listed in the specificity of charges. Ludwick at 9. If the hearing 

officer finds that the employee violated the relevant NAC provisions, the hearing officer must then apply  
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the remaining two steps outlined in O’Keefe to determine whether those violations warranted termination 

as a first-time disciplinary action. Ludwick at 9 (emphasis added). 

Step two of O’Keefe requires a hearing officer to next “determine[] whether that violation is a 

serious violation[] of law or regulations’ such that the ‘severe measure[]’ of termination is available as a 

first-time disciplinary action.” O’Keefe v. State, Department of Motor Vehicles, 134 Nev. ___, Adv. Op. 

92, 431 P.3d 350, 356 (2018).  
 

If the agency’s published regulations prescribe termination as an 
appropriate level of discipline for a first-time offense, then that violation is 
necessarily serious as a matter of law. A violation is also serious as a 
matter of law if the agency has a policy that prescribes termination as 
an appropriate level of discipline for a first-time offense. Where no such 
regulation or policy is in place, the hearing officer applies a deferential 
standard of review to an agency’s determination that the seriousness of 
the offense or condition warrants such dismissal. Third and last, the 
hearing officer applies a deferential standard of review to the agency’s 
determination that termination will serve the good of the public service. 
 

Ludwick at 6 (internal citations and quotations omitted and emphasis added). 

 “[E]ven when there is no published regulation in place, the hearing officer should give deference 

to an employer’s decision that a violation is so serious it warrants termination for a first-time offense.” 

Ludwick at 5.  

Here, NDOC charged Navarrete with the following NAC 284.650 violations:  
 

NAC 284.650(1) Activity which is incompatible with an employee’s 
conditions of employment established by law or which violates a provision 
of NAC 284.653 or 284.738 to 284.771, inclusive. 
 
NAC 284.650(10) Dishonesty. 
 
NAC 284.650(21) Any act of violence which arises out of or in the course 
of the performance of the employee’s duties, including without limitation, 
stalking, conduct that is threatening or intimidating, assault, or battery. 

This hearing officer must determine if Navarrete allowed an authorized or improper use of force 

to occur and completed a report that included false and/or misleading statements or omissions. Pursuant 

to O’Keefe and Ludwick, the hearing officer must first determine if Navarrete’s conduct was a violation 

of NAC 284.650(1), (10) and/or (21) under step one of O’Keefe. If the hearing officer finds a violation 

under NAC 284.650, then under step two the hearing officer applies a deferential standard of review to 

NDOC’s determination that the seriousness of the offenses warrant dismissal. As noted above, while the  
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hearing officer cannot rely on AR 339 as a valid regulation to determine whether the violation was 

serious, the hearing officer  can  rely  on  NDOC  policies such  as AR 405, OP 405 and 407, and  the  

Post Order for Search and Escort. Additionally, the hearing officer applies a deferential standard of review 

to NDOC’s determination that the offenses were serious. AR 339 has been invalidated for the purposes 

of basing discipline on those violations due to a procedural hurdle; however, it is still persuasive evidence 

that NDOC finds such violations to be serious enough to warrant termination. Lastly, under step three, 

the hearing officer applies a deferential standard of review to NDOC’s determination that the termination 

will serve the good of the public service. 

Based on the foregoing and the evidence presented at the hearing in this matter, Navarrete clearly 

violated NAC 284.650 (1), (10) and (21) and this hearing officer must give deference to NDOC’s 

determination that the violations were serious and the termination served the good of the public service. 

 DATED this 3rd day of May, 2019. 
 
      AARON D. FORD 
      ATTORNEY GENERAL 
 
        
      By: /s/ Michelle Di Silvestro Alanis   
 Michelle Di Silvestro Alanis (Bar No. 10024) 
 Deputy Attorney General  
 Attorneys for Respondent-Employer 
 Nevada Department of Corrections 
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CERTIFICATE OF SERVICE 

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on May 3, 2019, service 

of NEVADA DEPARTMENT OF CORRECTIONS’ RESPONSE TO EMPLOYEE’S 

SUPPLEMENTAL BRIEF REGARDING CHANGE OF LAW was made this date by depositing a 

true copy of the same for mailing, first class mail, at Reno, Nevada, or via e-mail, addressed as follows: 
 
Mark Gentile     (Email and mail) 
Appeals Officer 
Department of Administration 
2200 S. Rancho Dr., Ste. 200 
Las Vegas, NV 89101 
zmcgough@admin.nv.gov 
 
Daniel Marks     (Email and mail) 
Law Offices of Daniel Marks 
610 S. 9th St. 
Las Vegas, NV 89101 
office@danielmarks.net 
gguo@danielmarks.net 
 
       /s/ Rebecca M. Zatarain    
      An employee of the Office of Attorney General 
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AARON D. FORD  
Attorney General 
MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Deputy Attorney General 
State of Nevada 
555 E. Washington Ave., Ste. 3900 
Las Vegas NV 89101-1068 
Tel: (702) 486-3268 
Fax: (702) 486-3773 
malanis@ag.nv.gov  
Attorneys for Petitioner STATE OF NEVADA 
ex rel. DEPARTMENT OF CORRECTIONS 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
STATE OF NEVADA ex rel. its 
DEPARTMENT OF CORRECTIONS, 
 
                               Petitioner,  
 
      vs. 
 
JOSE MIGUEL NAVARRETE, an individual; 
STATE OF NEVADA ex rel., its 
DEPARTMENT OF ADMINISTRATION, 
PERSONNEL COMMISSION, HEARING 
OFFICER, 
 
                               Respondents. 
 

CASE NO: A-19-797661-J 
   
DEPT NO:   XVI 
 
 
 
PETITIONER’S REPLY TO RESPONDENT, 

JOSE NAVARRETE’S OPPOSITION TO 
PETITION’S MOTION FOR STAY AND 

OPPOSITION TO RESPONDENT’S 
COUNTER-MOTION FOR IMMEDIATE 
REINSTATEMENT AND PAYMENT OF 
ALL BACK PAY AND FULL BENEFITS  

 

 Petitioner, STATE OF NEVADA ex rel. DEPARTMENT OF CORRECTIONS (NDOC), by 

and through counsel, AARON D. FORD, Attorney General for the State of Nevada, and MICHELLE 

DI SILVESTRO ALANIS, Supervising Senior Deputy Attorney General, hereby submits its REPLY 

in support of NDOC’s Motion for Stay and OPPOSITION to Respondent’s Countermotion for 

Immediate Reinstatement and Payment of All Back Pay and Full Benefits.  

/ / / 

/ / / 

/ / / 

/ / / 

Case Number: A-19-797661-J

Electronically Filed
7/16/2019 6:24 PM
Steven D. Grierson
CLERK OF THE COURT
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This Reply and Opposition are made and based on upon the following memorandum of points 

and authorities, the pleadings and papers on file herein, and oral argument to be presented by counsel 

at any hearing in this matter.  

DATED this 16th day of July, 2019. 
 
      AARON D. FORD 
      Attorney General 
 
      By: /s/ Michelle Di Silvestro Alanis   
 MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Deputy Attorney General 
  
 Attorneys for Petitioner STATE OF NEVADA 

ex rel. its DEPARTMENT OF CORRECTIONS 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. LEGAL ARGUMENT 

A. NDOC’s Motion for Stay is timely 

NDOC submitted its Petition for Judicial Review (PJR) on Friday, June 28, 2019 for filing with 

the Court through the electronic filing system. That same day at 3:36 p.m., the PJR was filed and the 

case was assigned a case number and a department. NDOC submitted its Motion for Stay on July 1, 

2019, for filing with the Court. The notification that the Motion had been successfully filed was sent the 

same day at approximately 5:40 p.m.  

Employee argues that NDOC’s motion for stay is untimely because NDOC did not file its 

Motion “at the time of filing the petition for judicial review” as set forth in NRS 233B.140. Employee 

relies on Washoe County v. Otto, 128 Nev. 424, 432, 282 P.3d 719, 725 (2012) for the position that the 

procedural requirements of NRS 233B.140 must be strictly complied with. Employee’s argument is 

without merit and his reliance on Washoe County is misplaced.  

First, it is NDOC’s position that the Motion for Stay was filed at the time of the filing of the 

PJR. As stated above, the PJR was filed on Friday, June 28, 2019 and the Motion followed on Monday, 

July 1, 2019. The plain language of the statute does not state that the Motion must be filed on “the same 

day,” by the “deadline for filing a petition for judicial review” or “the time frame imposed by NRS 
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233B.130(2)(d)”. Instead, it states “at the time of filing.” NRS 233B.140 was added in 1967 and last 

amended in 1989. This statute certainly did not take into consideration the new electronic filing system, 

which sometimes does not immediately accept submitted filings.  

Furthermore, the deadline to file a PJR in this case was July 1, 2019.1 NDOC filed its Motion 

for Stay within the deadline for filing a PJR. Since the plain language of the statute simply states at the 

time of filing, its NDOC’s position that filing its Motion the next business day after filing the PJR and 

within the deadline to file a PJR is at the time of filing and reasonable.  

Second, Employee’s reliance on Washoe County v. Otto is misplaced. In Otto, the Supreme 

Court held “to invoke a district court’s jurisdiction to consider a petition for judicial review, the 

petitioner must strictly comply with the APA’s procedural requirements. Those jurisdictional 

procedural requirements are found in NRS 233B.130(2).” Washoe County v. Otto, 128 Nev. 424, 

432, 282 P.3d 719, 725 (2012). The Supreme Court did not hold that the jurisdictional requirements 

were found in NRS 233B.140 which is the statute at issue here. Moreover, the Otto Court examined 

whether all of the parties were named in the petition for judicial review pursuant to NRS 233B.130 not 

whether a motion for stay was timely filed under NRS 233B.140. Further, to the extent that Otto is 

relevant, it is merely to reinforce that the Petition for Judicial Review must be timely filed to invoke 

this court’s jurisdiction. Here, there is no allegation that the PJR was untimely and thus this court has 

jurisdiction to hear any motion filed in this case. This includes a motion for stay as NRS 233B.140 does 

not impose a jurisdictional time constraint on the filing of a motion for stay. The Nevada Supreme 

Court has recognized that a motion to stay is fundamentally different than a PJR and cannot be appealed 

so it is unclear why Employee believe a PJR’s jurisdictional requirement would be imposed on a 

motion for stay. See S. Nevada Health Dist. v. Local Gov’t Employee-Mgmt. Relations Bd No. 76625, 

2018 WL 6609648, at 1 (Nev. Dec. 12, 2018) (unpublished) citing Brunzell Constr. Co. v. Harrah’s 

Club, 81 Nev. 414, 404 P.2d 902 (1965). 

Third, since NRS 233B.140 is not jurisdictional, it would be within the discretion of the district 

court judge to determine whether NDOC has complied with NRS 233B.140. Again as stated above, 

NDOC filed its Motion the next business day after filing its petition for judicial review and within the 

                            
1 The Hearing Officer entered its final order on May 30, 2019. NRS 233B.130(2)(d) states that PJRs 

must be filed within 30 days after service of the final decision. Here, the 30-day deadline was July 1, 2019.  
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July 1, 2019 deadline to file a PJR. Certainly, filing a motion for stay the day after initiating an appeal 

and within the deadline for filing an appeal, is not only “at the time of filing” a PJR but also reasonable. 

Fourth, not only is it within the discretion of the District Court Judge but there is no prejudice to 

the Employee that the Motion was filed on July 1st.  The Employee was already made aware that NDOC 

disagreed with the hearing officer’s ruling when the undersigned and Employee’s counsel spoke 

following the hearing officer’s decision. Additionally, the Employee then received the Petition for 

Judicial Review on July 1st through the Court’s electronic service, by mail and by email. Employee is 

not prejudiced by the Motion being filed on July 1st. Thus, this Court must reject Employee’s 

arguments that the Motion is untimely. 

B.  NDOC would suffer irreparable harm if its Motion for Stay is not granted 

1. Back pay 

In his Opposition, Employee argues that Ransier v. State Industrial Insurance System, 104 Nev. 

742, 766 P.2d 274 (1988) does not support NDOC’s position that it will not be able to recoup the back 

pay award. Yet, the Nevada Supreme Court has recently cited to this same case in State of Nevada, 

Office of the Military v. William Simpson, No. 72618, (unpublished), noting as follows:  

 
NRS 284.390(7) provides that a hearing officer must award an employee 
full pay for the period of dismissal if the hearing officer concludes that the 
employee was improperly dismissed. However, because the Legislature 
has not explicitly stated that an employer can recoup unwarranted 
back pay, we conclude that [the Office of the Military] is not entitled 
to recoup back pay even if this court concludes that Simpson’s 
dismissal was proper. See Ransier v. State Indus. Ins. Sys. 104 Nev. 742, 
746-47, 766 P.2d 274, 276-77 (1988) (providing that an employer could 
not recoup funds paid to an employee, which were later found to be 
unwarranted on appeal because there is no statutory authority within the 
workers’ compensation act that authorizes such action). 
 

State of Nevada Office of the Military v. Simpson, No. 72618, footnote 2 (Dec. 2018) (unpublished) 

(emphasis added) attached hereto as Exhibit 1. 

Furthermore, the Nevada Supreme Court has recently denied an employee’s motion for stay of 

the district court’s order, which granted a petition for judicial review. See Vrantavez Garcia v. State of 

Nevada Department of Corrections, No. 76585, Order Denying Motion filed on November 30, 2018, 
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attached hereto as Exhibit 2. The Supreme Court denied employee’s motion for stay because the harm 

to the employee was compensable with monetary remedies and was outweighed by the possible 

irreparable harm to the employer from having to expend unallocated funds to continue the employee’s 

employment pending resolution of the appeal. Id.   

Moreover, Employee cites to irrelevant case law from other jurisdictions. Here, there is relevant 

case law on point so there is no need to turn to Oregan, Mississippi, Delaware or Florida. Clearly, the 

Nevada Supreme Court has taken the position that the State of Nevada would be irreparably harmed by 

having to pay back pay to an employee pending appeal.   

Thus, Employee’s argument that Rainser is not applicable and that NDOC can seek a common 

law remedy against the employee is incorrect. Based on the foregoing, NDOC cannot seek a civil 

money judgment against Employee.  

Employee, however, will not suffer the same harm if the Motion for Stay is granted. If the issues 

on appeal are found in the Employee’s favor, there will be no dispute that he would receive any monies 

due to him in back pay.  Simply stated, Employee can be made whole – unlike NDOC. Therefore, there 

is no indication that Employee will suffer any irreparable harm or serious injury.  Accordingly, the 

probability of irreparable harm clearly weighs in NDOC’s favor, and for granting the stay. 

 Employee also cites to NRS 286.435, yet again fails to note that there is no statutory authority 

for NDOC to recoup the money paid. Under NRS 286.435(1)(a), Employee would have to pay back to 

Public Employers Retirement System (PERS) any contributions that were refunded to the member. 

Additionally, Employee would also have to pay back all employee contributions, which would have 

been made on the back pay awarded to the member and interest on any amount due. NRS 286.435(1)(c) 

and (d). Also, it is unknown how much Employee would owe and whether he would receive any funds 

after making all payments necessary to PERS. While NDOC would have to deduct the money owed to 

PERS from Employee’s back pay award pursuant to NRS 286.435(2) this does not mean that NDOC 

would not suffer irreparable harm. As noted in Simpson and Rainser, the Legislature has not explicitly 

stated that an employer can recoup unwarranted back pay. It does not matter that NDOC would possibly 

have to recoup money from PERS. If anything, it simply makes it more complicated and in NDOC’s 

favor. 
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2.   Reinstatement 

NDOC terminated Employee because he engaged in serious acts of misconduct, including but 

not limited to, allowing the use of excessive force and making false and misleading statements. NDOC 

does not believe Employee to be fit to work as a correctional officer for the State of Nevada. 

Furthermore, should there be another incident where use of force is at issue, it could create liability for 

NDOC for retaining Employee.  

C. NDOC has shown a likelihood of success on the merits.  

1.  Ludwick is Relevant and the Hearing Officer’s reliance on AR 339 was Clear Error 

of Law.  

In NDOC v. Ludwick, the Nevada Supreme Court held NDOC Administrative Regulation (AR) 

339 is “invalid and of no legal effect for purposes of employee discipline” because AR 339 has not 

been approved by the Personnel Commission. NDOC v. Ludwick, 135 Nev. Adv. Op. 12, ___ P.3d ___ 

(May 2, 2019). The Supreme Court also found that it was “a clear error of law warranting remand” for a 

hearing officer to rely on AR 339 “for any purpose.” Ludwick at 9.   

In his Opposition, Employee asserts that Ludwick is irrelevant (1) on the facts of the case and 

(2) because this decision was determined under step one of the O’Keefe case. Neither argument is 

correct.  

First, the type of discipline or misconduct in the underlying case is irrelevant as to whether 

Ludwick applies. The only thing this Court would look to is whether the hearing officer relied on AR 

339. Here, NDOC charged Employee with the following violations under AR 339:  
AR 339.07.9 FALSE OR MISLEADING STATEMENTS 
 
A. Knowingly providing false or misleading statements, including 
omissions, either verbally or in written reports or other documents, 
concerning actions related to the performance of official duties.  Or 
knowingly providing false or misleading statements, including omissions, 
in response to any question or request for information in any official 
investigation interview, hearing, or judicial proceeding.  CLASS 5 
 
AR 339.07.17 UNAUTHORIZED USE OF FORCE 
 
A. Willfully employing or permitting the use of unnecessary, 
unauthorized, or excessive force.  CLASS 4-5 
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The Hearing Officer then found as follows:  
A. NDOC has not met its burden of proving, by a preponderance of 
the evidence, that Mr. Navarrete willfully employed or permitted the use 
of unauthorized force. 
 
B. NDOC has not met its burden of proving, by a preponderance of the 
evidence, that Mr. Navarrete knowingly and intentionally submitted a 
report with false or misleading information.  

Exhibit 1 to Motion for Stay (emphasis added). 

 The hearing officer clearly cited to the exact language of the AR and made findings of whether 

the Employee violated AR 339. The Decision makes no reference to whether the Employee violated the 

relevant portions of the NAC as required under Ludwick. 

Second, whether the decision was determined under step one of O’Keefe has no bearing on 

whether Ludwick applies. Again, as stated above, the hearing officer relied on AR 339 in making its 

findings. Pursuant to Ludwick, this was a clear error of law warranting remand. Therefore, Ludwick 

applies to this case and based on Ludwick alone, NDOC will likely prevail on the merits of the case. 

Thus, the Motion for Stay should be granted.  

2. The Hearing Officer failed to consider whether employee violated NAC 284.650 

which was a violation of statute and clear error. 

Ludwick further held that the hearing officer must address whether the employee’s actions 

constitutes violations of NAC 284.650 as listed in the specificity of charges. Ludwick at 9. The hearing 

officer did not address whether Employee’s actions violated NAC 284.650. The hearing officer’s failure 

to consider these NAC 284.650 violations was not harmless error, since substantial evidence confirmed 

that Employee violated NAC 284.650(1) by permitting the use of unnecessary, unauthorized or 

excessive force against an inmate in direct violation of AR 405, SDCC OP 405 and SDCC OP 407, 

while substantial evidence also confirmed that Employee violated NAC 284.650(21) by permitting an 

act of violence, including intimidation, assault or batter, to occur in the performance of his duties. 

Furthermore, the substantial evidence confirmed that Employee was dishonest when he submitted a 

report containing false and/or misleading statements as well as omissions. As such, the hearing officer 

committed clear legal error by disregarding his statutory obligations and by failing to rule on all the 

charges at issue, especially since these charges under NAC 284.650 were supported by substantial 
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evidence in the record.  

Employee did not oppose this argument. Thus, this Court should find that NDOC likely wou8ld 

prevail on the merits since the hearing officer failed to consider the NAC 284.650 violations.   

 3.  Preponderance of the Evidence is the wrong standard.  

The hearing officer made findings based on the preponderance of the evidence, however neither 

O’Keefe nor NAC 284.798 provide that the hearing officer should use a preponderance of the evidence 

standard. Instead, O’Keefe supports that the hearing officer applies a substantial evidence standard 

when determining if a violation occurred. See id. at *9 (explaining the reasonableness standard is the 

substantial evidence standard of review); id. at *10 (noting a discharge for just cause is one that is 

supported by substantial evidence); id. at *13 (noting that substantial evidence supported the appointing 

authority’s decision).  

“A discharge for ‘just’ or ‘good’ cause is one which is not for any arbitrary, capricious, or 

illegal reason and which is one based on facts (1) supported by substantial evidence, and (2) reasonably 

believed by the employer to be true.” Southwest Gas Corp. v. Vargas, 111 Nev. 1064, 1078, 901 P.2d 

693, 701 (1995)(emphasis added). 

 As set forth in the Motion, there was substantial evidence through documents, testimony and 

video that Employee violated NAC 284.650 by violating AR 405 and OP 405 and 407, allowing the use 

of unnecessary and unauthorized force and submitting an incident report that was dishonest as it 

contained false statements as well as omissions.   

4. The Hearing Officer’s decision was arbitrary and capricious  

To be arbitrary and capricious the decision of the administrative agency must be in disregard of 

the facts and circumstances involved. See Meadow v. The Civil Serv. Bd. of LVMPD, 105 Nev. 624, 

627, 781 P.2d 772, 774 (1989). 

Here, there was substantial evidence that Employee violated AR 405 when he allowed his 

subordinate to keep an inmate on the wall with his hands raised for over ten minutes for no reason. 

Employee as a senior correctional officer was obligated to deescalate the situation and prevent the use 

of unauthorized force particularly when he observed his partner get increasingly agitated and 

unnecessarily keep the inmate on the wall. The video evidence was clear. The report written by the 
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Employee did not accurately report the events and falsified that the inmate came off the wall while the 

other officer was attempting to restrain him. Yet, the video clearly shows the officer was in no way 

attempting to restrain the inmate and instead approached the inmate and placed him in a chokehold. The 

report also had glaring omissions of the facts leading to the use of force which is also classified as 

dishonesty. Furthermore, the testimony from the multitude of witnesses supported that NDOC had 

substantial evidence in making their disciplinary decision and terminating Employee. Despite the 

substantial evidence in the record, the hearing officer made a decision after “much soul searching” 

rather than based on the substantial evidence in the record. The hearing officer’s determination that 

Employee did not permit unauthorized force and that Employee was not dishonest when he wrote his 

incident report is contrary to the reliable, probative and substantial evidence in the while record. 

Furthermore, the hearing officer’s reference that he came to a conclusion after “soul searching” is an 

abuse of discretion, arbitrary and capricious, and in error in light of the reliable, probative, and 

substantial evidence in the record. NDOC will likely prevail on the merits. Thus, the Motion for Stay 

should be granted.  

II.  OPPOSITION TO COUNTERMOTION 

 Employee’s countermotion is without merit and must be denied. NDOC is asking this Court to stay 

the hearing officer’s order so that Employee will not be reinstated pending appeal. Should NDOC’s motion 

be denied, NDOC will be forced to return Employee to NDOC. There is no need for a countermotion for 

immediate reinstatement. The underlying motion addresses this very issue. 

 Furthermore, Employee’s position that NDOC is not willing to include all pay and benefits is equally 

without merit. NRS 284.390(7) states, “if the hearing officer determines that the dismissal, demotion, or 

suspension was without just cause as provided in NRS 284.385, the action must be set aside and the 

employee must be reinstated, with full pay for the period of dismissal, demotion or suspension.”  

 Here, the parties entered a stipulation staying the administrative hearing pending Employee’s 

criminal case and also limiting the award of back pay. See Stipulation and Order attached hereto as Exhibit 

3.  Employee agreed that should his discipline be overturned and he be reinstated, he knowingly and 

willingly waived his right to back pay from the period of January 26, 2018 until the time an appeal hearing 

is conducted. Exhibit 3. Employee also waived the ability to make any arguments contrary to this 
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stipulation. Exhibit 3. Thus, Employee will only receive back pay from the time of his dismissal, April 21, 

2017 to the time the appeal was originally set for hearing, January 25, 2018 and from the time the hearing 

commenced, April 2, 2019, to the time he is resinstated (unless NDOC prevails on its Motion for Stay and 

PJR). Pursuant to the parties’ agreement, Employee will not receive back pay from January 26, 2018 to 

April 2, 2019. Therefore, Employee cannot now ask this court for full pay and benefits when he knowingly 

and willing stipulated to limit such pay and benefits for the benefit of continuing his administrative case 

until his criminal case concluded. Should NDOC have to reinstate Employee he will receive back pay and 

benefits pursuant to the parties stipulation, which includes payments to PERS, health insurance, 

unemployment, etc (fringe benefits). 

 Lastly, Employee assertions in its countermotion are based on prospective amounts the parties 

discussed in confidential settlement discussions. Since NDOC has not reinstated Employee yet and has 

instead filed a Motion for Stay, Employee cannot make arguments about benefits and tax rates that have 

not taken place. Employee only had the benefit of prospective amounts, which again were the subject of 

settlement discussions and inappropriate and inadmissible in this hearing. Thus, Employee’s 

countermotion must be denied. 

III.  CONCLUSION 

 Based on the foregoing, NDOC has met the criteria for a stay of the enforcement of the hearing 

officer’s May 30, 2019, final order reinstating Employee with full pay for the period of dismissal.  

NDOC requests that this Court grant the stay so that the Hearing Officer’s Decision be stayed until this 

Court makes a final decision on DPS’s Petition for Judicial Review. 

 DATED this 16th day of July, 2019. 
 
      AARON D. FORD 
      Attorney General 
 
      By: /s/ Michelle Di Silvestro Alanis   
 MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Deputy Attorney General 
  
 Attorneys for Petitioner STATE OF NEVADA 

ex rel. its DEPARTMENT OF CORRECTIONS 
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JOSE NAVARRETE’S OPPOSITION TO PETITION’S MOTION FOR STAY AND 
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       /s/ Anela Kaheaku     
      An employee of the Office of Attorney General 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

STATE OF NEVADA OFFICE OF THE 
MILITARY, 
Appellant, 
vs. 
WILLIAM SIMPSON, 
Respondent. 

No. 72618 

Fl 
DEC 1 1 2018 

CL 

BY ORDER OF REVERSAL 
DEPUTY CLERK 

This is an appeal from a district court order denying a petition 

for judicial review in an employment matter. First Judicial District Court, 

Carson City; James Todd Russell, Judge. 

In June 2006, appellant State of Nevada, Office of the Military 

(00M) hired respondent William Simpson as a military security officer. 

Simpson's work evaluations always met or exceeded performance 

standards, and he was never subject to discipline for violating any of 00M's 

rules or regulations. 

In July 2014, a military officer filed a complaint with OOM 

alleging a hostile work environment caused by sexual harassment. In 

particular, the complainant stated that other military officers were making 

sexual comments and innuendos while at work. In response, Provost 

Marshal Kolvet, a senior military police officer, issued a letter of instruction 

stating that all sexual comments or innuendos in the workplace were 

unacceptable and any occurrences of such behavior would be subject to 

administrative action. All of the military officers, including Simpson, 

signed a form indicating that they received and understood the letter of 
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instruction. The complainant reported that Kolvet's letter had resolved his 

issues and that his colleagues were no longer making sexual comments at 

work. 

In March 2015, Simpson was promoted to a supervisory position 

as chief of security. In June 2015, Simpson issued a letter to subordinate 

military officers stating that "Mlle State of Nevada has a 'zero tolerance' 

policy for sexual harassment, inappropriate comments, behavior to include 

racial remarks, religious persecution, sexual comments regarding same sex, 

sexual interaction or any other offensive conduct, behavior or material 

displayed on computers or personal devices." During this approximate time, 

a different military officer filed a complaint alleging that supervisors were 

punishing him for minor logbook infractions while failing to investigate 

serious allegations of sexual harassment. The complaint prompted the 

Nevada Department of Administration, Division of Human Resource 

Management (DHRM) to conduct a sexual harassment investigation. The 

complaint also prompted a federal investigation into the allegation that 

employees were using federally owned computers to download and view 

pornographic material. 

The DHRM investigation revealed that OOM had a 

longstanding history of condoning sexual harassment. The investigation 

also elicited statements from subordinate employees indicating that 

Simpson engaged in sexual harassment for the past ten years. As a result 

of the investigation's findings, the DHRM recommended that all military 

officers complete sexual harassment training. 

The federal investigation revealed that four employees 

possessed pornographic material on their federally owned computers. 

Consequently, OOM terminated military officer Robert Pool, after it found 
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out that he used his federally owned computer to view hundreds of 

pornographic images while at work.' Pool challenged his termination by 

alleging that his supervisor, Simpson, sent him an image of a nude male's 

genitalia from his personal cell phone back in March 2015. Pool provided 

OOM with a copy of the text message containing the image, and thus, an 

investigation into Pool's allegation was initiated. 

Initially, OOM did not believe that it could discipline Simpson 

because he sent the image from his personal cell phone. However, the 

investigation revealed that Simpson sent the image while he was at work, 

and after consulting with the district attorney, OOM learned that pursuant 

to NAC 284.646(2)(a), an employee can be immediately dismissed for 

intentionally viewing or distributing pornographic material on the work 

premises. OOM believed Simpson's conduct violated NAC 284.646(2)(a) and 

00M's Prohibitions and Penalties (3)(B)(2) "Misconduct of a supervisor 

because of prejudice, anger or other unjustifiable reason." 

Simpson initially denied sending the image to Pool after being 

confronted by Kolvet, but subsequently admitted that he sent the image to 

Pool in a joking nature. A pre-disciplinary hearing was held for Simpson. 

The pre-disciplinary hearing officer concluded that the language in NAC 

284.646 and 00M's Prohibitions and Penalties gave OOM discretion to 

determine the appropriate level of discipline, and termination was 

justifiable based on Simpson's actions and supervisory role. 00M's 

Administrator decided to terminate Simpson, effective March 2016, 

'Concerning the other three military officers, one officer was already 
no longer employed with 00M, one officer resigned after receiving the 
notice of investigation, and one officer was found that the images on his 
computer did not constitute pornographic material. 
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reasoning that Simpson was in a supervisory position and OOM had a zero 

tolerance policy for sexual harassment. 

Simpson requested a hearing to challenge 00M's decision to 

terminate his employment. Following the hearing, the hearing officer 

overturned Simpson's termination. The hearing officer described his duty 

"to insure that the Employer did not act arbitrarily or capriciously, thus 

abusing its discretion." In addition, the hearing officer stated that it is his 

duty "to determine whether the action of the employer in disciplining the 

employee was based on evidence that would show that the good of the public 

service would be served by such discipline." Lastly, the hearing officer cited 

Knapp v. State Department of Prisons, 111 Nev. 420, 892 P.2d 575 (1995), 

to assert the proposition that he is "to make an independent determination 

as to whether there is sufficient evidence showing that the discipline would 

serve the good of the public service." 

The hearing officer found that "[t]he reliable, substantial and 

probative evidence establishes that on March 5, 2015 [Simpson] sent a text 

message from his private cell phone of a picture depicting a nude human 

male with the male's genitals in full view to a subordinate male employee 

while on the work premises." The hearing officer further found that 

Simpson's act violated NAC 284.646(2)(a) and 00M's Prohibitions and 

Penalties (3)(B)(2). 

Despite finding that Simpson committed a terminable offense, 

the hearing officer concluded that written reprimand would be more 

appropriate. The hearing officer found that the image did not become an 

issue until nine months after it was sent. Further, the hearing officer found 

that termination in this case was inconsistent with progressive discipline 

pursuant to NRS 284.383. In particular, the hearing officer stated that 
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In 

Simpson 'has had an otherwise unblemished seventeen (17) year career in 

law enforcement beginning with his employment with the Washoe Tribe 

Police Department in 1999." Thus, the hearing officer concluded that 

termination was unreasonable and did not serve the good of the public 

service. The hearing officer reinstated Simpson to his position with back 

pay. 

OOM petitioned the district court for judicial review. The 

district court denied the petition, concluding that the hearing officer did not 

have to give deference to 00M's disciplinary decision, and the hearing 

officer's decision overturning Simpson's termination was proper. This 

appeal followed. 

This appeal is moot 

Simpson argues that the instant appeal is moot because his 

employment position was subsequently eliminated. OOM disagrees by 

arguing that Simpson received back pay and retains reemployment rights, 

and that should this court reverse the hearing officer's decision, OOM could 

start the process of recovering the back pay and Simpson would not have a 

right of reemployment to a state job. 2  Thus, OOM argues that an actual or 

live controversy continues to exist between the parties in this case. 

2NRS 284.390(7) provides that a hearing officer must award an 
employee full pay for the period of dismissal if the hearing officer concludes 
that the employee was improperly dismissed. However, because the 
Legislature has not explicitly stated that an employer can recoup 
unwarranted back pay, we conclude that OOM is not entitled to recoup back 
pay even if this court concludes that Simpson's dismissal was proper. See 
Ransier v. State Indus. Ins. Sys., 104 Nev. 742, 746-47, 766 P.2d 274, 276- 
77 (1988) (providing that an employer could not recoup funds paid to an 
employee, which were later found to be unwarranted on appeal because 
there is no statutory authority within the workers' compensation act that 
authorizes such action). 
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This court generally will not decide moot cases. Cashman 

Equip. Co. v. W. Edna Assocs., Ltd., 132 Nev., Adv. Op. 69, 380 P.3d 844, 

853 (2016). "A case is moot if it seeks to determine an abstract question 

which does not rest upon existing facts or rights." Id. (internal quotation 

marks omitted). Here, this appeal was rendered moot when Simpson 

became ineligible for reemployment because a year had passed since his lay 

off date. See NAC 284.630(1) (an employee that was laid off will "be placed 

on the statewide reemployment list");NAC 284.630(7) ("Each person on the 

list retains reemployment eligibility for 1 year after the layoff date."). 

Because Simpson was laid off on March 12, 2017, his reemployment rights 

expired on March 12, 2018. 

However, "[elven when an appeal is moot, . . . we may consider 

it if it involves a matter of widespread importance that is capable of 

repetition, yet evading review." Personhood Nev. v. Bristol, 126 Nev. 599, 

602, 245 P.3d 572, 574 (2010). Because a laid-off employee's reemployment 

rights last for the duration of one year, it is possible, as in this case, that 

the case will never make it through the judicial review process for full 

resolution of the underlying issue. Moreover, determining which standard 

of review a hearing officer should apply when reviewing an employer's 

termination decision of a state classified employee involves an issue of 

widespread importance. Accordingly, we hold that the exception to the 

mootness doctrine applies. 

Standard of review 

"When a decision of an administrative body is challenged, the 

function of this court is identical to that of the district court. It is to review 

the evidence presented to the administrative body and ascertain whether 

that body acted arbitrarily or capriciously, thus abusing its discretion." 
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Gandy v. State, Div. of Investigation & Narcotics, 96 Nev. 281, 282, 607 P.2d 

581, 582 (1980). Pursuant to the arbitrary and capricious standard, this 

court will defer to the hearing officer's "conclusions of law [that] are closely 

related to [the hearing officer]'s view of the facts," but we will decide "pure 

legal questions" de novo. Knapp v. State, Dep't of Prisons, 111 Nev. 420, 

423, 892 P.2d 575, 577 (1995). 

The hearing officer abused his discretion in overturning Simpson's 
termination 

OOM argues that the hearing officer exceeded his statutory 

authority in overturning Simpson's termination. OOM also contends that 

the hearing officer's decision was based on extraneous facts and disregarded 

substantial evidence, and thus, was arbitrary and an abuse of discretion. 

We agree. 

This court recently addressed the appropriate standard of 

re view a hearing officer applies when reviewing an employer's termination 

of an employee. See O'Keefe v. State, Dep't of Motor Vehicles, 134 Nev., Adv. 

Op. 92, 	P.3d 

   

(2018). We determined that "when a classified 

   

employee requests a hearing to challenge an agency's decision to terminate 

[him or her] as a first-time disciplinary measure, the hearing officer 

'determines the reasonable' of the agency's decision by conducting a three-

step review process." Id. (citing NRS 284.390(1)). Accordingly, the hearing 

officer should engage in the following analysis: 

First, the hearing officer reviews de novo whether 
the employee in fact committed the alleged 
violation. See NAC 284.798. Second, the hearing 
officer determines whether that violation is a 
"serious violation of law and regulations" such that 
the "severe measure" of termination is appropriate 
as a first-time disciplinary action. NRS 284.383(1); 
NAC 284.646(1). If the agency's published 
regulations prescribe termination as an 
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appropriate level of discipline for a first-time 
offense, then that violation is necessarily "serious" 
as a matter of law. NRS 284.383(1). Third and last, 
the hearing officer applies a deferential standard of 
review to the agency's determination that 
termination will serve "the good of the public 
service." NRS 284.385(1)(a). The inquiry is not 
what the hearing officer believes to be the good of 
the public service, but rather whether it was 
reasonable for the agency to "consider that the good 
of the public service would be served" by 
termination. Id. 

Id. 

Here, the hearing officer correctly applied de novo review to find 

that Simpson violated NAC 284.646(2)(a) and 00M's Prohibitions and 

Penalties (3)(B)(2). Although 00M's Prohibitions and Penalties (3)(B)(2) is 

not categorized as a first-time terminable offense, the hearing officer abused 

his discretion when it found that Simpson's violations did not warrant 

termination because NAC 284.646(2)(a) provides that lain appointing 

authority may dismiss an employee for. [iintentionally viewing or 

distributing pornographic material at the premises of the workplace . . . 

Thus, as a matter of law, Simpson's conduct was "serious." O'Keefe, 134 

Nev., Adv. Op. 92, P.3d at . 

The hearing officer also abused his discretion when he applied 

de novo review to overrule 00M's determination that termination served 

the "good of the public service." NRS 284.385(1)(a). The hearing officer 

disregarded substantial evidence and instead erroneously focused on the 

delay between Simpson's violation and 00M's investigation, and the fact 

the Simpson was a long-term state employee with no record of previous 

violations. However, the delay was reasonable because OOM did not learn 

about the transmission of the image until nine or ten months after it was 
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sent. Moreover, this court has stated, "Nermination of [a long-term state 

employee with no record of previous violations] may still be appropriate if 

the employee commits an offense that is punishable by termination for a 

first-time violation." O'Keefe, 134 Nev., Adv, Op. 92, P.3d at  . 

Therefore, neither of the facts the hearing officer relied on provided 

sufficient bases for determining that Simpson's termination was 

unreasonable. Rather, the substantial evidence showed that OOM believed 

that termination was necessary because it did not want to set a precedent 

in its work place that continued to condone sexual behavior. As an 

employer, OOM is in a better position than the hearing officer to determine 

what is best for the public service. 
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Accordingly, we 

ORDER the judgment of the district court REVERSED, with 

direction to remand this matter to the hearing officer for proceedings 

consistent with this order. 

J. 

J. 

J. 

, C.J. 

Gibbons 

Le.c-4-t\  

Hardesty 

Alhiscm-0  
Stiglich 

cc: Hon. James Tol dd Russell, District Judge 
Debbie Leonard, Settlement Judge 
Attorney General/Carson City 
Attorney General/Reno 
Attorney GenerallLas Vegas 
Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prunty 
Carson City Clerk 
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PICKERING, J., concurring: 

The new test announced in O'Keefe v. State, Department of 

Motor Vehicles, 134 Nev., Adv. Op. 92, P.3d , (2018), supports my 

colleagues' decision to reverse Simpson's reinstatement and back-pay 

award. Once the hearing officer confirmed that Simpson violated NAC 

284.646(2)(a), which authorizes an agency to bypass progressive discipline 

and terminate an employee for a first offense, O'Keefe's dicta, if not its 

holding, required him to defer to the agency's judgment that Simpson's 

termination would serve the good of the public service. Id. I write 

separately to emphasize that this case illustrates how O'Keefe, for which 

remittitur has not yet issued, improvidently reduces the hearing officer's 

independent role in ensuring fair and impartial discipline of a state 

employee to that of a functionary. 

The Office of the Military terminated Simpson for sending a 

picture of a naked man through text message to his subordinate and long-

time friend, Robert Pool. The text read "Sup playa," followed by an image 

of a naked man sitting down, followed by the message "Suuuuuuup." Pool 

was apparently not offended by the picture, and the incident went unnoticed 

for nine months until Pool, facing termination for viewing hundreds of 

pornographic images on his work computer, showed Simpson's text to 

investigators. Simpson admitted to sending the text from his personal 

cellphone to Pool's personal cellphone. Pool received the text while off-duty, 

but Simpson sent the message while sitting in his car in the 00M's parking 

lot during a work break. Simpson had no other disciplinary record in his 

ten years at the 00M. 
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The hearing officer reinstated Simpson's employment, 

determining that the offense warranted progressive discipline, not 

termination. In my judgment, the hearing officer properly exercised his role 

by providing a "new and impartial view of the evidence" and did not need to 

defer to the 00M's decision to dismiss Simpson. See Knapp v. State, Dep't 

of Prisons, 111 Nev. 420, 424, 892 P.2d 575, 577-78 (1995) (quoting Dredge 

v. State, Dep't of Prisons,105 Nev. 39, 48, 769 P.2d 56, 62 (1989) (Springer, 

J., dissenting)); State, Dep't of Prisons v. Jackson, 111 Nev. 770, 773, 895 

P.2d 1296, 1298 (1995) (recognizing that deference to an agency's 

termination decision would "undermine the job security of otherwise 

permanent employees, who deserve to have a fair and independent 

evaluation of the agency head's termination decision"). Unlike O'Keefe, 

where the employee committed a prohibited act for which DMV policy 

mandated termination—and other employees had been terminated for the 

same offense—the 00M's internal policies permitted but did not mandate 

termination for what Simpson did. 134 Nev., Adv. Op. 92, P.3d at . 

See NAC 284.646(a) ("An appointing authority may immediately dismiss an 

employee for. . . [intentionally viewing or distributing pornographic 

material at the premises of the workplace") (emphasis added). In the 

hearing officer's view, it was an afterthought, apparently to justify Pool's 

dismissal for more egregious violations on his work computer, to consider 

Simpson's text message from his personal cellphone to Pool's, who was off 

duty, as a terminable offense under NAC 284.646(2)(a). 

Knapp, Dredge, and Jackson afforded the hearing officer the 

latitude to determine that, even though Simpson technically violated NAC 

284.646(2)(a), the offense did not warrant termination. While we as a 

reviewing court might have decided the matter differently, the hearing 
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officer listened to the witnesses, reviewed the evidence, and decided 

progressive discipline short of termination was warranted. The hearing 

officer had authority to make this determination which, under Knapp, 

Dredge, and Jackson, we should review deferentially and uphold. The effect 

of the rule in O'Keefe, however, is that the hearing officer must treat 

Simpson's violation of NAC 284.646(2)(a) the same as Pool's violation of 

NAC 284.646(2)(a), because the OOM considered it for the good of the public 

service to terminate both employees. See O'Keefe, 134 Nev., Adv. Op. 92, 

 P.3d at (allowing the hearing officer to review de novo whether the 

employee committed the violation, but requiring the hearing officer to defer 

to the agency's determination that dismissal for that violation will serve the 

good of the public service). But in the hearing officer's view, possessing 

hundreds of pornographic images on a work computer (Pool) is not the same 

as a 10-year employee with no prior discipline sending a picture of a naked 

man to an off-duty coworker and long-time friend in jest, from a personal 

cell phone to a personal cell phone, and while on a break from work 

(Simpson). O'Keefe does not properly account for these differences and the 

reality that the level of discipline corresponding to a violation of policy, 

regulation, or law often presents a mixed question of law and fact for which 

the hearing officer should be given the flexibility to ensure that a state 

employer's disciplinary actions are consistent and proportionate to the facts 

of each case. 

This court should hesitate to reverse a hearing officer when he 

or she provides the independent, fair, and impartial review of a state 

employer's disciplinary actions for which our statutes provide. See Knapp, 

111 Nev. at 423-24, 892 P.2d at 577-78; Jackson, 111 Nev. at 773, 895 P.2d 

at 1298; NRS 233B.135(3). While O'Keefe supports reversal, assuming the 
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remittitur in that case issues without withdrawal or amendment of the 

opinion, I reiterate my concern that O'Keefe represents an unsound 

departure from our statutes and case precedent. 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

VRANTEVAZ GARCIA, AN 
INDIVIDUAL, 

Appellant, 
vs. 

THE STATE OF NEVADA 
DEPARTMENT OF CORRECTIONS, 

Resuondent. 

No. 76585 

 

   

NOV 3 0 2018 
EL2ABET1 DROWN 

CLERK CF,sppRi:Wl. COURT 

SY  
(L iK  

ORDER DENYING MOTION 

This is an appeal from an order granting a petition for judicial 

review. Appellant seeks a stay of the district court's order so that she may 

continue to work until the final resolution of this appeal. Respondent 

opposes the motion.' 

Having considered the parties' arguments and the factors under 

NRAP 8(c), we conclude that a stay is not warranted. Although we do not 

lightly consider the loss of employment, the harm to appellant is 

compensable with monetary remedies and is outweighed by the possible 

irreparable harm to respondent from having to expend unallocated funds to 

'Cause appearing, we grant respondent's motion for leave to file a 
response in excess of the 10-page limit. NRAP 27(d)(2). The clerk shall file 
the opposition received via e-flex on November 5, 2018. 
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J. 

continue appellant's employment pending the resolution of this appeal. See 

NRAP 8(c)(2), (3). 

It is so ORDERED. 

-9001.0tr  J. 

Stiglich 

cc: Dyer Lawrence, LLP 
Attorney General/Carson City 
Attorney General/Las Vegas 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

 

Other Judicial Review/Appeal COURT MINUTES August 29, 2019 

 
A-19-797661-J Nevada Dept of Corrections, Petitioner(s) 

vs. 
Jose Navarette, Respondent(s) 

 
August 29, 2019 1:05 PM Minute Order re: Petitioner’s Motion for Stay  
 
HEARD BY: Williams, Timothy C.  COURTROOM: Chambers 
 
COURT CLERK: Christopher Darling 
 

JOURNAL ENTRIES 
 
- After review and consideration of the arguments of counsel and the moving papers on file herein, 
the Court determined as follows: 
 
The Court in the instant action is called upon to determine whether strict or substantial compliance is 
required when filing the application for stay under NRS 233B.140 because the State of Nevada ex rel. 
Nevada Department of Corrections (NDOC), failed to file its application for stay  at the time of filing 
its petition for judicial review.   NRS 233B.140 provides in pertinent part,  A petitioner who applies 
for a stay of the final decision in a contested case shall file and serve a written motion for stay in the 
agency and all parties of record at the time of filing the petition for judicial review.   The record 
reveals that NDOC filed its Petition for Judicial Review on June 28, 2019.  However, NDOC did not 
file the motion for stay until July 1, 2019, on the last day NDOC was allowed to file it Petition for 
Judicial Review. 
 
In determining whether strict or substantial compliance is required under a statute, as it relates to 
mandated court filings and timing, Nevada law focuses on the nature of the statutory requirements 
and whether it is a time and manner statute or a form and content statute.  In Leven v. Frey, the 
Supreme Court noted: 
 
 Our interpretation of the statute s timing requirements and our conclusion that those requirements 
must be complied with strictly is consistent with the general tenet that time and manner 
requirements are strictly construed, whereas substantial compliance may be sufficient for  form and 
content  requirements.  Leven v. Frey, 123 Nev. 399, 408. 
 
This Court determines that NRS 233B.140 is a time and manner statute that mandates strict 

Case Number: A-19-797661-J

ELECTRONICALLY SERVED
8/29/2019 2:32 PM
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construction.  Thus, in order for this Court to consider the application for stay, it must be filed at the 
time of the filing of the Petition for Judicial Review.  Since the motion for stay was filed not at the 
time of, but after the time of filing the Petition for Judicial Review, the Court has no choice but to 
follow the statutory mandate under a time and manner statute and must deny the application for stay 
as untimely.  Additionally, the Court sees no need to address the other issues raised in opposition to 
the application for stay.  Consequently, NDOC s Motion for Stay shall be DENIED.   
 
Counsel for Respondent shall prepare a detailed Order, Findings of Facts, and Conclusions of Law, 
based not only on the foregoing Minute Order, but also on the record on file herein.  This is to be 
submitted to adverse counsel for review and approval and/or submission of a competing Order or 
objections, prior to submitting to the Court for review and signature. 
 
CLERK'S NOTE: This Minute Order has been electronically served to the parties through Odyssey 
eFile. 
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AARON D. FORD  
 Attorney General 
MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Supervising Senior Deputy Attorney General 
State of Nevada 
555 E. Washington Ave., Ste. 3900 
Las Vegas NV 89101-1068 
Tel: (702) 486-3268 
Fax: (702) 486-3773 
malanis@ag.nv.gov  
Attorneys for Petitioner STATE OF NEVADA 
ex rel. DEPARTMENT OF CORRECTIONS 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
STATE OF NEVADA ex rel. its 
DEPARTMENT OF CORRECTIONS, 
 
                               Petitioner,  
 
      vs. 
 
JOSE MIGUEL NAVARRETE, an individual; 
STATE OF NEVADA ex rel., its 
DEPARTMENT OF ADMINISTRATION, 
PERSONNEL COMMISSION, HEARING 
OFFICER, 
 
                               Respondents. 
 

CASE NO: A-19-797661-J 
   
DEPT NO:   XVI 
 
 
 
PETITIONER’S OPPOSITION TO MOTION 

FOR ADJUDICATION OF ATTORNEY’S 
LIEN 

 
Hearing Date:  November 5, 2019 
Hearing Time:  9:00 a.m. 

 Petitioner, STATE OF NEVADA ex rel. DEPARTMENT OF CORRECTIONS (NDOC), by 

and through counsel, AARON D. FORD, Attorney General for the State of Nevada, and MICHELLE 

DI SILVESTRO ALANIS, Supervising Senior Deputy Attorney General, hereby submits its 

Opposition to Motion for Adjudication of Attorney’s Lien. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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This Opposition is made and based on the following memorandum of points and authorities, 

the pleadings and papers on file herein, and oral argument to be presented by counsel at any hearing in 

this matter.  

DATED this 27th day of September 2019. 
 
      AARON D. FORD 
      Attorney General 
 
      By: /s/ Michelle Di Silvestro Alanis   
 MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Supervising Senior Deputy Attorney General 
  
 Attorneys for Petitioner STATE OF NEVADA 

ex rel. its DEPARTMENT OF CORRECTIONS 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION AND PROCEDURAL HISTORY 

This case stems from the appeal of Respondent, Senior Correctional Officer Jose Navarrete’s 

(Employee) dismissal from his employment with NDOC. 

NDOC dismissed employee from State service effective April 21, 2017, for various acts of 

misconduct. ROA 840-923. On May 8, 2017, Employee appealed his dismissal to the Department of 

Administration Personnel Commission pursuant to NRS 284.390. ROA 1147-1149. A hearing was held 

on April 2, 2019 and April 16, 2019 before Hearing Officer Mark Gentile. ROA 611-612, 1082-1084. 

On May 30, 2019, the hearing officer entered his Findings of Fact, Conclusions of Law Decision and 

Order (Decision) which reversed Employee’s dismissal and restored him to his prior position as a senior 

correctional officer with back pay and benefits in accordance with the prior stipulation of the parties. 

ROA 583-592.  

The stipulation entered into by the parties agreed to stay the administrative appeal pending the 

conclusion of Employee’s criminal trial and stipulated as follows on the issue of back pay: 

 
[S]hould Petitioner’s discipline be overturned and employment reinstated, 
Petitioner’s back pay will be limited from April 21, 2017, the effective 
date of his dismissal, to January 25, 2018, the original scheduled date of 
Petitioner’s appeal hearing. Any award of back pay would be subject to 
any offsets in accordance with State law.  
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[S]hould Petitioner, Jose Navarrete, be reinstated he knowingly and 
willingly waives his right to back pay for the period from January 26, 
2018, until such time as an appeal hearing is conducted.  
 

See ROA 1115-1116, Stipulation attached hereto as Exhibit “1.”  

NDOC filed a Petition for Judicial Review pursuant to NRS 284.390(9) and NRS 233B.010 et. 

seq. NDOC also filed a Motion for Stay of the Hearing Officer’s Decision. On August 29, 2019, the 

Court issued its minutes denying the Motion for Stay. Thus, on September 23, 2019, NDOC reinstated 

Employee as a senior correctional officer. 

On September 18, 2019, Respondent’s counsel, Daniel Marks, Esq. filed a Notice of Attorney’s 

Lien with Court. On September 19, 2019, the undersigned counsel received the Notice of Attorney’s Lien. 

On September 24, 2019, the day after Employee was reinstated as a senior correctional officer, 

Respondent’s counsel filed a Motion for Adjudication of Attorney’s Lien, seeking an order that his lien for 

attorney’s fees take priority in the payment of any back pay and benefits to Employee.  Specifically, 

Respondent’s counsel’s lien seeks fees of “Thirty Three and One Third Percent (33 1/3%) of Navarrete’s 

gross back pay and benefits, including but not limited to PERS contributions.” Motion at 3. Thus, 

Respondent’s Counsel is requesting his lien be paid from the gross back pay award prior to any Federal 

income tax, Medicare, or Nevada PERS deductions.  

II. LEGAL ARGUMENT 

 A.  The Motion for Adjudication of attorney’s lien must be denied because this Court does 

not have jurisdiction. 

Under the Nevada Administrative Procedure Act (APA), this Court does not have subject matter 

jurisdiction to adjudicate whether the lien arising under NRS 18.015 has priority over federal taxes and 

statutory withholdings required under NRS 286.435(2). In fact, when an aggrieved party seeks judicial 

review of the final decision of the hearing officer, as NDOC has in this case, the district court’s statutory 

jurisdiction is limited to review of that final agency decision. See NRS 233B.130(1), see NRS 233B.135, 

and NRS 284.390(9). Nowhere in the APA does it grant upon the district court a limitless jurisdiction to 

resolve any and all legal issues presented by the parties. As the Nevada Supreme Court noted in Otto, “only 

those decisions falling within the APA’s terms and challenged according to the APA’s procedures invoke 
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the district court’s jurisdiction.” Washoe Cty. v. Otto, 128 Nev. 424, 431, 282 P.3d 719, 725 (2012). 

Accordingly, since the issue of adjudicating a lien and lien priority is not a decision falling within the APA 

and since Respondent’s counsel is not challenging an agency decision is accordance with the APA, this 

Court’s lacks authority under NRS 233B.130 et seq. to consider the Respondent’s Motion, which is outside 

this Court’s limited appellate jurisdiction.1 At least one district court has ruled that the district court does 

not have jurisdiction to adjudicate an attorney’s lien. See Exhibit 2 attached hereto, Order denying Motion 

for Adjudication of Attorney’s Lien in State of Nevada, Dep’t. of Corrections v. Morris Guice, First 

Judicial District Court Case No. 18 OC 000101 1B. As this Court lacks subject matter jurisdiction on this 

issue, Petitioner would request that the Motion for Adjudication of Attorney Lien be denied. 

B. Statutory obligations to PERS are not a lien, so an attorney lien cannot take priority over 

PERS contributions.  

An agency’s statutory obligation under NRS 286.435 is not a lien; therefore, the entire notion 

that an attorney’s lien would take priority over a statutory obligation is misplaced. As quoted in 

Employee’s Motion, NRS 286.435(2) dictates that “[t]he employer shall deduct from any back pay 

awarded . . . all money due pursuant to subsection 1 and forward this amount to the System. If the 

amount of back pay awarded or granted to the member is not sufficient to pay all of the money due 

pursuant to subsection 1, the member shall pay any balance due to the System under a reasonable plan 

for payment established by the System.” (Emphasis added). Not only is this statute mandatory by use of 

the word “shall,” but this statute clearly makes no exceptions for liens or debts of any kind. Nor does 

NRS 286.435(2) suggest that money to be deducted is subordinate to an employee’s other debt 

obligations. Accordingly, NRS 286.435(2) is not a lien that can be adjudicated and prioritized, it is a 

statutory obligation with no exceptions and which must be followed regardless of any liens created by 

private contract, such as Respondent counsel’s attorney lien. Employee’s Motion cites no rules, statutes, 

                            
1 NRS 18.015 may not even apply to administrative proceedings, such as an appeal pursuant to NRS 

284.390 or a petition for judicial review brought by an aggrieved party pursuant to NRS 233B.130. See NRS 
18.015(1)(a) and (b). Further, an administrative hearing officer only has the ability to set aside the discipline and 
order the employee be reinstated with full pay for the period of dismissal. See NRS 284.390(7). In fact, there are no 
provisions for attorney’s fees anywhere within NRS Chapter 284 or NAC Chapter 284. See generally, NRS Chapter 
284 and NAC Chapter 284. State, Dept. of Human Resources, Welfare Div. v. Fowler, 109 Nev. 782, 858 P.2d 375 
(1993).  
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or binding case precedent to the contrary.2 

C. Respondent’s Counsel did not perfect his lien and failed to address the findings this 

Court is required to make before an adjudication of Attorney’s Lien 

Before adjudicating an attorneys’ lien, “‘the court must make certain findings and conclusions 

before distribution,’ including whether (1) NRS 18.015 is available to the attorney, (2) there is some 

judgment or settlement, (3) the lien is enforceable, (4) the lien was properly perfected under NRS 

18.015(2), (5) the lien is subject to any offsets, and (6) extraordinary circumstances affect the amount of 

the lien.”  McDonald Carano Wilson v. Bourassa Law Grp., 131 Nev. 904, 908, 362 P.3d 89, 91 (Nev. 

2015) (citing Michel v. Eighth Judicial Dist. Court, 117 Nev. 145, 151–52, 17 P.3d 1003, 1007–08 

(2001)) (emphasis added). “Further, the court must determine the actual amount of the lien pursuant to 

the retainer agreement or, if there is no agreement, set a reasonable fee.”  Id.  “Finally, the district court 

must ensure that the attorney’s fee agreement is not unreasonable.”  Id.  (citing Marquis & Aurbach v. 

Eighth Judicial Dist. Court, 122 Nev. 1147, 1160–61, 146 P.3d 1130, 1138–39 (2006); Brunzell v. 

Golden Gate Nat'l Bank, 85 Nev. 345, 349–50, 455 P.2d 31, 33–34 (1969); RPC 1.5). 

 As discussed at length above, this Court does not have jurisdiction to adjudicate the attorney’s lien. 

However, if this Court determines it has jurisdiction, Respondent’s Counsel has not perfected his lien and 

has failed to provide sufficient information to adjudicate the lien. 

1. Whether NRS 18.015 is available to the attorney 

As discussed in Section II, A, footnote 1 supra, it is arguable whether NRS 18.015 is available in 

this type of administrative proceeding. With that being said, based on the representations of Respondent’s 

                            
2  The Motion cites to three Eighth Judicial District Court orders, wherein it was determined that 

attorney’s fees would be deducted second (after Federal withholdings) from an award of back pay. See Motion, 
Exhibit Nos.: 1, 2, and 3. However, other district court orders are not binding authority and have zero 
precedential value with respect to the present matter. Furthermore, not one of these orders provides any legal 
analysis to support that court’s decision on lien priority. Id. Moreover, Although Respondent’s counsel contends 
that issue preclusion applies with respect to the attorneys’ lien, the findings the Court is required to make in this 
case in terms of whether a lien is available, properly perfected and prior, and whether the fees requested are 
reasonable cannot be substituted nor are they identical to the issues in the Derland Blake, Vanja Malcic, or Brian 
Ludwick matter. Indeed, the Nevada Supreme Court has determined that “[t]he availability of issue preclusion is 
a mixed question of law and fact, in which legal issues predominate and, once it is determined to be available, the 
actual decision to apply it is left to the discretion of the tribunal in which it is invoked.” Redrock Valley Ranch, 
LLC v. Washoe Cty., 127 Nev. 451, 460, 254 P.3d 641, 647 (2011) (internal citation and quotations omitted). 
Accordingly, the NDOC requests that the Court exercise its discretion in declining to apply issue preclusion and 
rule upon the important legal issues in this case. 
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counsel there appears to be a retainer agreement with an agreed upon fee amount  of, “Thirty Three and 

One Third Percent (33 1/3%) of Navarrete’s gross back pay and benefits, including but not limited to PERS 

contributions.” However, Respondent’s counsel has not attached a copy of the retainer agreement showing 

the agreed upon fee for this Court to even begin its analysis and make the appropriate findings. Without the 

retainer agreement, this Motion must be denied because the Court cannot determine if NRS 18.015 is 

available to the attorney. 

2. Whether there is a judgment or settlement  

NRS 18.015 (1)(a) states that “[a]n attorney at law shall have a lien: (a) Upon any claim, 

demand or cause of action, including any claim for unliquidated damages, which has been placed in the 

attorney's hands by a client for suit or collection, or upon which a suit or other action has been 

instituted.” 

NRS 18.015(4)(a) states in pertinent part that “a lien pursuant to paragraph (a) of subsection 1 

attached to any verdict, judgment, or decree entered and to any money or property which is recovered 

on account of the suit or other action from the time of service of the notices required by this section.” 

(emphasis added). 

 Respondent’s counsel was retained to represent Employee in a hearing pursuant to NRS 284.390(1) 

to determine the reasonableness of his dismissal from NDOC. Pursuant to NRS 284.390(7), “[i]f the 

hearing officer determines that the dismissal, demotion or suspension was without just cause as 

provided in NRS 284.385, the action must be set aside and the employee must be reinstated, with full 

pay for the period of dismissal, demotion or suspension.” The hearing officer issued his Decision on 

May 30, 2019 wherein he reversed Employee’s dismissal and restored him to his prior position with 

back pay and benefits in accordance with the parties’ stipulation. ROA 583-592. The Decision was not a 

verdict as this is an administrative hearing not a civil or criminal matter. It is debatable whether the 

hearing officer’s Decision is considered a decree or judgment. To the extent, the Decision would be 

considered a decree or judgment, it was entered on May 30, 2019.  

3. Whether the lien is enforceable 

Because an attorney's charging lien is a creature of statute, the attorney must meet all of the 

statutory requirements before the lien can be enforced.  Golightly & Vannah, PLLC v. TJ Allen, LLC, 

 

JA 0229



 

Page 7 of 14 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

132 Nev. 416, 373 P.3d 103 (2016). An attorney lien is only enforceable when it is attached and 

perfected pursuant to statute. Id. As argued below, the lien is not enforceable.  

4. The Attorney Lien was not timely perfected 

The statutory requirements for perfecting a charging lien must be met for a court to adjudicate 

and enforce a charging lien.  Leventhal v. Black & LoBello, 129 Nev. 472, 305 P.3d 907 (2013) 

(emphasis added). 

NRS 18.015(3) provides that “[a]n attorney perfects a lien … by serving notice in writing, in 

person or by certified mail, return receipt requested, upon his or her client and, if applicable, upon the 

party against whom the client has a cause of action, claiming the lien and stating the amount of the 

lien.” NRS 18.015 (emphasis added); See also Michel, 117 Nev. at 152, 17 P.3d at 1008.   

NRS 18.015(4)(a) states in pertinent part that “a lien pursuant to paragraph (a) of subsection 1 

attached to any verdict, judgment, or decree entered and to any money or property which is recovered 

on account of the suit or other action from the time of service of the notices required by this section.” 

(Emphasis added). 

Here, counsel filed a Notice of Attorney Lien on September 18, 2019. Counsel served by 

certified mail a copy of the Attorney lien to Navarrete, which he received on September 19, 2019. 

Motion, Exhibit 4. Additionally, the undersigned received the lien via certified mail on September 19, 

2019. However, the notices of the lien were served on September 19, 2019, one hundred and eleven 

days (over three months) after the hearing officer’s final Decision in this case which was entered on 

May 30, 2019. Thus, counsel did not attempt to perfect his lien until after the “judgment” or “decree” 

was entered. Where an attorney does not attempt to perfect his lien until after a judgment or settlement 

then the lien cannot attach to the back pay. See Leventhal v. Black & LoBello, 129 Nev. 472, 305 P.3d 

907; see also Golightly and Vannah, PLLC v. TJ Allen, LLC, 132 Nev. 416, 373 P.3d 103 (2016). Thus, 

the lien was not properly or timely perfected.  

Furthermore, pursuant to NRS 18.015(3) the amount of the lien must be stated. While NDOC 

acknowledges that the Supreme Court has held that a lien does not need to state an exact dollar amount 

(See Golightly, 132 Nev. at 420, 373 at 106), here, the amount of lien is a percentage of Employee’s 

gross income instead of his net income.  
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The Nevada Supreme Court held, “a perfected attorney's lien attaches to the net judgment that 

the client receives after all setoffs arising from that action have been paid. Once a net judgment is 

determined, then the attorney's lien is superior to any later lien asserted against that judgment. John W. 

Muije, Ltd. v. A N. Las Vegas Cab Co., 106 Nev. 664, 667, 799 P.2d 559, 561 (1990) citing United 

States Fidelity & Guarantee v. Levy, 77 F.2d 972 (5th Cir.1935) (attorney's lien is superior to offset 

from a claim arising out of a different matter from which the judgment arose); Cetenko v. United 

California Bank, 30 Cal.3d 528, 179 Cal.Rptr. 902, 638 P.2d 1299 (1982) (attorney's lien is superior to 

that of another creditor who obtained a lien on the same judgment); Haupt v. Charlie's Kosher 

Market, 17 Cal.2d 843, 112 P.2d 627 (1941) (attorney's lien is superior to that of third-party judgment 

creditor). Should this Court determine the lien was perfected, the attorney’s lien cannot be deducted 

from gross income and would have to be paid following federal taxes and statutory deductions for 

PERS, which would represent the net income. 

5. The lien is subject to offsets 

 Respondent obtained employment following his dismissal from NDOC. Thus, not only is 

Employee’s gross income subject to federal tax and state statutory deductions but his back pay award 

will be offset by the income he earned during the relevant periods of his dismissal. See Schall v. State 

ex rel. Dept. of Human Resources, 94 Nev. 660, 587 P.2d 1311 (1978) (State employee who had been 

improperly dismissed was entitled to be reinstated with all accrued back pay and rights, less the amount 

he earned in gainful employment since dismissal). 

 Additionally, as noted above the parties entered into a stipulation that limited the award of back 

pay and benefits due to Respondent’s request to continue the hearing pending resolution of his criminal 

case. Thus, there will be no back pay for the period of time from January 25, 2018 to April 2, 2019. 

Therefore, should this Court determine that it has jurisdiction and the lien is perfected, it must be paid 

after all federal taxes, state deductions, limited stipulated time frame, and offsets for other income. 

  6. Whether the lien is subject to extraordinary circumstances  

 NDOC is not aware of any extraordinary circumstances other those already discussed herein. 

/ / / 

/ / / 
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7.  The Court must determine the actual amount of the lien pursuant to the retainer 

agreement or a reasonable fee   

The Court must determine the actual amount of the lien pursuant to the retainer agreement; yet, 

in his Motion, Respondent’s counsel did not attach the retainer agreement for this Court to determine 

that amount. Counsel is seeking thirty three and one third percent (33 1/3%) of gross back pay and 

benefits, including but not limited to PERS contributions. Therefore, counsel is seeking an amount of 

money from Employee’s back pay prior to any federal income taxes being withheld. The fees requested 

are not from a net amount to the Employee and come from an amount which would not ultimately end 

up in the Employee’s pocket.  

When determining whether the amount of attorney’s fees requested is reasonable, the Court 

must address what are commonly known as the Brunzell factors, which were first articulated by the 

Nevada Supreme Court in Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969), 

and have been adopted by the Court in cases ever since. See Shuette v. Beazer Homes Holdings Corp., 

121 Nev. 837, 864-65, 124 P.3d 530, 549 (2005) (“We emphasize that, whichever method is chosen as 

a starting point, however, the court must continue its analysis by considering the requested amount in 

light of the factors enumerated by this court in Brunzell v. Golden Gate National Bank. . . .”).  

These factors are: 

(1)  Qualities of the advocate, his ability, training, education, experience, professional 

standing and skill. 

(2) The character of the work to be done, its difficulty, intricacy, importance, the 

time and skill required, the responsibility imposed and the prominence and 

character of the parties when they affect the importance of the litigation. 

(3) The work actually performed by the lawyer, the skill, time and attention given to 

the work. 

(4) The result, whether the attorney was successful, what benefits were derived. 

Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 350, 455 P.2d 31, 33 (1969).  The Brunzell Court also 

noted that each of these factors should be considered and that no one element should predominate or be 

given undue weight.  Id. at 350, 455 P.2d at 34.  In addition to the four Brunzell factors discussed 
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above, Nevada courts analyzing the reasonableness of an attorney's fee also look to additional factors 

identified in Nevada Rule of Professional Conduct 1.5. Harvey v. United Pac. Ins. Co., 109 Nev. 621, 

624, 856 P.2d 240, 241 (1993).   

Rule 1.5 identifies eight factors, some of these factors, though, are duplicative of the four 

Brunzell factors discussed above, and for that reason will not be discussed again.3  The additional 

factors not expressly included in the Brunzell analysis are (1) the likelihood, if apparent to the client, 

that the acceptance of the particular employment will preclude other employment by the lawyer; (2) the 

time limitations imposed by the client or the circumstances; (3) the fee customarily charged in the 

locality for similar legal services; (4) whether the fee is fixed or contingent; and (5) the nature and 

length of the professional relationship with the client. Johnson v. Incline Vill. Gen. Improvement Dist., 

5 F. Supp. 2d 1113, 1116 (D. Nev. 1998). 

Respondent’s counsel has not provided any analysis of the Brunzell factors or a copy of his fee 

agreement with Employee. As a result, the Court cannot properly determine the amount of the 

attorney’s fees or consider the Brunzell factors and determine the reasonableness of the fees requested.   

D. Should The Court Adjudicate The Attorney’s Lien, Federal And State Law Requires 

Various Amounts To Be Deducted From An Employee’s Back Pay 

 As set forth above, this Court does not have jurisdiction to adjudicate the lien. Should the court 

determine it has jurisdiction counsel has not shown that he has perfected his lien and whether his fees are 

reasonable to allow this Court to adjudicate the lien he claims. However, should this Court find that 

adjudication is appropriate, the priority of the attorney’s lien must be determined as Respondent’s counsel 

seeks a lien on Employee’s award of gross back pay and requests that the lien take priority over any 

deductions that may be required under Federal and State law.   

 First, Federal law mandates that employers withhold Federal employment taxes on employee 

wages.  See 26 U.S.C. § 3402 (explaining that “[e]very employer making payment of wages shall deduct 

and withhold upon such wages a tax determined in accordance with tables or computational procedures 

prescribed by the Secretary”); 26 U.S.C. § 3102(a) (“The [FICA] tax imposed by section 3101 shall be 

                            
3 For example, the time and labor required, the novelty and difficulty of the question presented and the 

skill required to perform the services properly, factors that are encompassed by Brunzell factors 1, 2 and 3; the 
experience, reputation and ability of the lawyers performing the services is encompassed by Brunzell factors 1 
and 3; the skill, time, and attention actually given to the work is encompassed by Brunzell factor 3. 
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collected by the employer of the taxpayer, by deducting the amount of the tax from the wages as and 

when paid.”); 26 C.F.R. § 31.3402(k)-1(c)(1) (explaining the priority of tax collection in general) 

(emphasis added).  Therefore, Federal law requires the NDOC to deduct Federal taxes from any gross 

back wages issued to employees.  See Payne v. Dixie Elec. Co., 174 Ga. App. 610, 610, 330 S.E.2d 749, 

750 (1985) (“It is well settled, of course, that an employer is not only authorized but required to 

withhold federal income taxes from his employees' pay.”) The failure to make such deductions may 

subject the NDOC to liability.  See 26 U.S.C. §§ 3403 and 7202.  

 Respondent’s counsel has not cited to any case law suggesting that the NDOC’s obligation 

under Federal law is subordinated to Nevada’s attorney’s lien statute under the Supremacy Clause. See 

Rust v. Johnson, 597 F.2d 174, 179 (9th Cir. 1979) (“State legislation must yield under the supremacy 

clause of the Constitution to the interests of the federal government when the legislation as applied 

interferes with the federal purpose or operates to impede or condition the implementation of federal 

policies and programs.”). Cf. Pac. Pools Const. Co. v. McClain's Concrete, Inc., 101 Nev. 557, 561, 

706 P.2d 849, 852 (1985) (“[I]f an employer’s funds are insufficient to pay its employees’ net wages 

and to pay proper withholding taxes, the employer must prefer the United States over its workers and 

reduce the amount of wages paid by an amount sufficient to leave funds for payment of the withholding 

taxes.”) (citing Sorenson v. United States, 521 F.2d 325 (9th Cir.1975)); Knight v. United States, 982 

F.2d 1573, 1577 (Fed. Cir. 1993) (recognizing the U.S. government’s argument that “the state 

[attorney’s] lien law, if applied, would impermissibly regulate the operations of the federal government 

and compel the disbursement of federal funds for purposes not authorized by federal law” has merit).   

 Second, various State statutes require a State employer to make deductions from back pay prior to 

disbursing funds.  For example, with respect to unemployment benefits, State statute provides that the 

amount the employee received in unemployment compensation must be deducted from any back pay 

awarded.  See NRS 612.371(1) (“Before an employer pays [an] employee [awarded back pay], the 

employer shall ascertain the amount of the benefits received by the person during the period for which 

back pay was awarded and shall withhold that amount from the payment of back pay. The employer 

shall deliver the amount withheld to the Division.”)(emphasis added). With respect to the Public 

Employment Retirement System (PERS) contributions, State statute provides that such amounts must be  
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deducted from any back pay awarded. See NRS 286.435(2) (“The employer shall deduct from any back 

pay awarded or granted to the member all money due pursuant to subsection 1 [i.e. employee 

contributions which were refunded to the employee, all contributions the employee would have made 

on the back pay, etc.] and forward this amount to the System.”)(emphasis added). 

 Accordingly, the NDOC is required to make the above deductions by operation of Federal law 

and if applicable, State law. While State law addresses the priority of medical liens and certain setoffs  

with respect to an attorney lien, the Nevada Supreme Court has not yet had an opportunity to address an 

attorney lien under NRS 18.015 with respect to the payment of back wages or otherwise specify 

whether the employer is required to satisfy an opposing party’s attorney lien prior to making wage 

deductions required under Federal and State law. See Michel, 117 Nev. at 150, 17 P.3d at 1006 

(explaining that an attorney’s lien is superior in priority to medical liens); John W. Muije, Ltd. v. A N. 

Las Vegas Cab Co., 106 Nev. 664, 667, 799 P.2d 559, 561 (1990) (finding that a setoff under NRS 

17.115 is superior to an attorney’s lien). However, as noted above, the Nevada Supreme Court has 

addressed a perfected attorney's lien attaches to the net judgment that the client receives after all setoffs 

arising from that action have been paid. Muije, 106 Nev. at 667, 799 P.2d at 561. Once a net judgment 

is determined, then the attorney's lien is superior to any later lien asserted against that judgment. Id. 

Since Federal and State statutory deductions come from the gross income then the attorney’s lien could 

only come from the net income the employee received.   

E. PERS should weigh in on the priority of an attorney’s lien over its withholdings  

This Court cannot fairly and adequately adjudicate whether liens arising under NRS 18.015 

have priority over statutory withholdings required under NRS 286.435(2), because Nevada PERS (i.e. 

the recipient of withheld funds under NRS 286.435(2)) has not been served with the Motion and 

provided an opportunity to respond. PERS should have the opportunity to respond in how and whether 

agencies comply with NRS 286.435(2), and whether the withholdings required under that statute are 

subordinate to a lien for attorney’s fees. Therefore, it would be entirely improper for this Court to 

adjudicate this legal issue without PERS having notice of Respondent’s Motion and an opportunity to 

respond.   

/ / / 
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III. CONCLUSION 

 Based upon the foregoing, the NDOC requests that the Motion for Adjudication be denied because 

this Court does not have jurisdiction. In the alternative, NDOC would request that the Motion be denied 

because the lien has not been properly perfected. Should this Court determine the attorney lien can be 

adjudicated, NDOC would request this Court order that the lien be paid after all federal and state 

deductions have been made.  

 DATED this 27th day of September 2019. 
 
      AARON D. FORD 
      Attorney General 
 
      By: /s/ Michelle Di Silvestro Alanis   
 MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Supervising Senior Deputy Attorney General 
  
 Attorneys for Petitioner STATE OF NEVADA 

ex rel. its DEPARTMENT OF CORRECTIONS 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of the State of Nevada, Office of the Attorney General, and that 

on September 27, 2019 I electronically filed the foregoing PETITIONER’S OPPOSITION TO 

MOTION FOR ADJUDICATION OF ATTORNEY’S LIEN via this Court’s electronic filing 

system. Parties that are registered with this Court’s electronic filing system will be served 

electronically. For those parties not registered, service was made by depositing a copy for mailing in 

the United States Mail, first-class postage prepaid at Las Vegas, Nevada to the following: 

 
 
Mark Gentile     (Via U.S. mail and E-mail: zmcgough@admin.nv.gov) 
Hearing Officer     
Department of Administration 
2200 S. Rancho Dr., Ste. 210 
Las Vegas, NV  89102 
 
Dan Marks, Esq. 
Law Offices of Daniel Marks   (Via U.S. Mail and email to:office@danielmark.net,  
610 S. 9th St.     gguo@danielmarks.net) 
Las Vegas, NV 89101 
 
 
 
 
       /s/ Anela Kaheaku     
      An employee of the Office of Attorney General 
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