
THE SUPREME COURT OF THE STATE OF NEVADA 
 

THE STATE OF NEVADA, 
DEPARTMENT OF CORRECTIONS, 
 

Appellant, 

vs. 

JOSE MIGUEL NAVARRETE, an 
individual, 

Respondent. 

 
Case No. 82113 

District Court No.:A-19-797661-J 
(Eighth Judicial District Court of 
Nevada) 

 
 
 
 
 

JOINT APPENDIX VOL. VI OF VII  
 
 
 
 
 
 
 
 
 
 
 

Aaron D. Ford      Dan Marks, Esq.  
Nevada Attorney General     Bar No. 002003 
Michelle Di Silvestro Alanis    Law Office of Daniel Marks 
Bar No. 10024      610 S. 9th Street 
Supv. Sr. Deputy Attorney General    Las Vegas, NV 89144 
Office of the Attorney General    Phone: 702-386-0536 
555 E. Washington Ave. #3900    office@danielmarks.net 
Las Vegas, NV 89101     Attorney for the Respondent 
Phone: 702-486-3268 
Fax: 702-486-3773 
malanis@ag.nv.gov 
Attorneys for Appellant 

Electronically Filed
May 11 2021 12:32 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 82113   Document 2021-13479



INDEX 
 

Volume Page(s) 
 

I Acceptance of Service, filed 8/9/2019  ............................................ 0017 

VI Affidavit of Supplemental Transmittal, filed 11/20/2019  ............... 1430 

VI Affidavit of Transmittal, filed 8/14/2019  ........................................ 1423 

VI Answering Brief, filed 2/26/2020  ........................................ 1465 - 1487 

VII Case appeal statement, filed 11/12/2020  .............................. 1535 - 1538 

I Certificate of Service, filed 7/2/2019  ................................... 0018 - 0019 

I Certificate of Supplemental Transmittal, filed 11/20/2019 ................... 

.............................................................................................. 1428 - 1429 

IV Certificate of Transmittal, filed 8/14/2019  .......................... 1421 - 1422 

VII Findings of Fact, Conclusions of Law and Order, filed 10/12/2020  
 
  .............................................................................................. 1513 – 1517 

VII  Letter to District Court Judge Timothy C. Williams from Department of 

Administration Hearings Division regarding submittal of files under seal, 

dated 8/15/19 ......................................................................... 1588 - 1589 

I Minutes from Motion to Stay, dated 8/29/2019  .................. 0199 – 0200 

VII Minute Order on PJR, dated 8/6/2020  ................................... 1511 -1512 

I Motion for Adjudication of Attorney’s Lien, filed 9/24/2019  ................  



  ............................................................................................... 0204 - 0223 

I Motion for Stay with Exhibits, filed 7/1/2019  .................... 0020 – 0153 

VII Notice of Appeal, filed 11/12/2020  ...................................... 1525 - 1534 

VII Notice of Entry of FFCL and Order, filed 10/13/2020  ........ 1518 - 1524 

I Notice of Intent to Participate, filed 7/1/2019  ..................... 0015 - 0016 

VI Opening Brief, filed 11/27/2019  ......................................... 1431 – 1464 

I Opposition to Motion for Adjudication of Attorney’s Lien, filed 

9/27/2019  ............................................................................. 0224 – 0244 

I Opposition to Motion for Stay and Countermotion, filed 7/9/2019  .......  

  ............................................................................................... 0154 - 0164 

II Order on Motion for Attorney’s Lien, filed 1/24/2020 ........ 0263 – 0265 

I Order on Motion for stay, filed 10/9/2019 ............................ 0201 - 0203 

I Petition for Judicial Review, filed 8/28/2019 ....................... 0001 - 0014 

VI Reply Brief, filed 5/15/2020 ................................................. 1488 - 1510 

I, II Reply to Opposition to Motion for Adjudication of Lien, filed 

10/8/2019 ............................................................................... 0245 - 0258 

I Reply to Opposition to Motion for Stay and Opposition to 

Countermotion, filed 7/16/2019 ............................................ 0165 - 0198 

VII Reporters Transcript of 6-9-20 hearing, filed 4/9/2021 ........ 1539 - 1587 

II Supplemental Points and Authorities, filed 10/14/2019 ....... 0259 - 0262 



VI Supplemental Transmittal of Record, filed 11/20/2019 ........ 1424 - 1427 

II, III, IV 

V, VI Transmittal of Record, filed 8/14/2019 ................................... 266 - 1420 



CERTIFICATE OF SERVICE 
 

I certify that I am an employee of the State of Nevada, Office of the Attorney 

General, and that on May 10th, 2021, I electronically filed the foregoing document 

via this Court’s electronic filing system. I certify that the following participants in 

this case are registered electronic filing systems users and will be served 

electronically: 

Daniel Marks, Esq. 
Law Office of Daniel Marks 
610 South Ninth Street 
Las Vegas, Nevada 89101 
Office@danielmarks.net 

 
 
 

/s/ Anela Kaheaku                      
Anela Kaheaku, an employee of 
the Office of the Attorney General 



00984
JA 1253



00985
JA 1254



00986
JA 1255



00987
JA 1256



00988
JA 1257



00989
JA 1258



00990
JA 1259



00991
JA 1260



00992
JA 1261



00993
JA 1262



00994
JA 1263



00995
JA 1264



00996
JA 1265



00997
JA 1266



00998
JA 1267



00999
JA 1268



01000
JA 1269



01001
JA 1270



01002
JA 1271



01003
JA 1272



01004
JA 1273



01005
JA 1274



01006
JA 1275



01007
JA 1276



01008
JA 1277



01009
JA 1278



01010
JA 1279



01011
JA 1280



01012
JA 1281



01013
JA 1282



01014
JA 1283



01015
JA 1284



01016
JA 1285



01017
JA 1286



01018
JA 1287



01019
JA 1288



01020
JA 1289



01021
JA 1290



01022
JA 1291



01023
JA 1292



01024
JA 1293



01025
JA 1294



01026
JA 1295



01027
JA 1296



01028
JA 1297



01029
JA 1298



01030
JA 1299



01031
JA 1300



01032
JA 1301



01033
JA 1302



01034
JA 1303



01035
JA 1304



01036
JA 1305



01037
JA 1306



01038
JA 1307



01039
JA 1308



01040
JA 1309



01041
JA 1310



01042
JA 1311



01043
JA 1312



01044
JA 1313



01045
JA 1314



01046
JA 1315



01047
JA 1316



01048
JA 1317



01049
JA 1318



01050
JA 1319



01051
JA 1320



01052
JA 1321



01053
JA 1322



01054
JA 1323



01055
JA 1324



01056
JA 1325



01057
JA 1326



01058
JA 1327



01059
JA 1328



01060
JA 1329



01061
JA 1330



01062
JA 1331



01063
JA 1332



01064
JA 1333



01065
JA 1334



01066
JA 1335



01067
JA 1336



01068
JA 1337



01069
JA 1338



01070
JA 1339



01071
JA 1340



01072
JA 1341



01073
JA 1342



01074
JA 1343



01075
JA 1344



01076
JA 1345



01077
JA 1346



01078
JA 1347



01079
JA 1348



01080
JA 1349



01081
JA 1350



01082
JA 1351



01083
JA 1352



01084
JA 1353



01085
JA 1354



01086
JA 1355



01087
JA 1356



01088
JA 1357



01089
JA 1358



01090
JA 1359



01091
JA 1360



01092
JA 1361



01093
JA 1362



01094
JA 1363



01095
JA 1364



01096
JA 1365



01097
JA 1366



01098
JA 1367



01099
JA 1368



01100
JA 1369



01101
JA 1370



01102
JA 1371



01103
JA 1372



01104
JA 1373



01105
JA 1374



01106
JA 1375



01107
JA 1376



01108
JA 1377



01109
JA 1378



01110
JA 1379



01111
JA 1380



01112
JA 1381



01113
JA 1382



01114
JA 1383



01115
JA 1384



01116
JA 1385



01117
JA 1386



01118
JA 1387



01119
JA 1388



01120
JA 1389



01121
JA 1390



01122
JA 1391



01123
JA 1392



01124
JA 1393



01125
JA 1394



01126
JA 1395



01127
JA 1396



01128
JA 1397



01129
JA 1398



01130
JA 1399



01131
JA 1400



01132
JA 1401



01133
JA 1402



01134
JA 1403



01135
JA 1404



01136
JA 1405



01137
JA 1406



01138
JA 1407



01139
JA 1408



01140
JA 1409



01141
JA 1410



01142
JA 1411



01143
JA 1412



01144
JA 1413



01145
JA 1414



01146
JA 1415



01147
JA 1416



01148
JA 1417



01149
JA 1418



01150
JA 1419



01151
JA 1420



Case Number: A-19-797661-J

Electronically Filed
8/14/2019 8:47 AM
Steven D. Grierson
CLERK OF THE COURT

JA 1421



JA 1422



Case Number: A-19-797661-J

Electronically Filed
8/14/2019 8:47 AM
Steven D. Grierson
CLERK OF THE COURT

JA 1423



Case Number: A-19-797661-J

Electronically Filed
11/20/2019 8:27 AM
Steven D. Grierson
CLERK OF THE COURT

JA 1424



JA 1425



JA 1426



JA 1427



Case Number: A-19-797661-J

Electronically Filed
11/20/2019 8:27 AM
Steven D. Grierson
CLERK OF THE COURT

JA 1428



JA 1429



Case Number: A-19-797661-J

Electronically Filed
11/20/2019 8:27 AM
Steven D. Grierson
CLERK OF THE COURT

JA 1430



 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

AARON D. FORD 
 Attorney General 
MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Supervising Senior Deputy Attorney General 
State of Nevada 
Office of the Attorney General 
555 E. Washington Ave., Ste. 3900 
Las Vegas NV 89101-1068 
(702) 486-3268 (phone) 
(702) 486-3773 (fax) 
malanis@ag.nv.gov  
 
Attorneys for Petitioner, State of Nevada  
ex rel. Department of Corrections 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
STATE OF NEVADA ex rel. its 
DEPARTMENT OF CORRECTIONS, 
 
                               Petitioner,  
 
      vs. 
 
JOSE MIGUEL NAVARRETE, an individual; 
STATE OF NEVADA ex rel., its 
DEPARTMENT OF ADMINISTRATION, 
PERSONNEL COMMISSION, HEARING 
OFFICER, 
 
                               Respondents. 
 

Case No:   A-19-797661-J 
Dept. No:  XVI 
 
 

PETITIONER’S OPENING BRIEF 
 

 

Case Number: A-19-797661-J

Electronically Filed
11/27/2019 12:56 PM
Steven D. Grierson
CLERK OF THE COURT

JA 1431

mailto:malanis@ag.nv.gov


 

i 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

TABLE OF CONTENTS 

MEMORANDUM OF POINTS AND AUTHORITIES ....................................................................... 1 

I. STATEMENT OF JURISDICTION .................................................................................................. 1 

II. STATEMENT OF ISSUES ................................................................................................................ 1 

III. STATEMENT OF THE CASE ........................................................................................................ 1 

IV. STATEMENT OF FACTS ............................................................................................................... 2 

A. Employment with NDOC ............................................................................................................... 2 

B. Misconduct ...................................................................................................................................... 3 

C.  Random Search of Inmates ............................................................................................................. 6 

D. Restraining an Inmate and Using Force .......................................................................................... 7 

E. Accurate and Truthful Report Writing .......................................................................................... 10 

F. Disciplinary Process...................................................................................................................... 12 

G. Appeal Hearing ............................................................................................................................. 13 

V. SUMMARY OF ARGUMENT ........................................................................................................ 18 

VI. LEGAL ARGUMENT .................................................................................................................... 18 

A.  Standard of Review ....................................................................................................................... 18 

B.  The Hearing Officer’s Reliance on NDOC AR 339 was a Clear Error of Law ............................ 19 

C. The Hearing Officer Violated Statutory Provisions and Committed Clear Error when He Failed 

to Consider Whether Employee Violated NAC 284.650 (1), (10) and (21) ......................................... 20 

D. The Hearing Officer Clearly Erred When He Used the Preponderance of the Evidence Standard .. 

 ....................................................................................................................................................... 21 

E. The Hearing Officer’s Decision was Arbitrary and Capricious and Clearly Erroneous In View of 

the Reliable, Probative, and Substantial Evidence On the Whole Record............................................ 24 

1. Violations of NDOC regulations on use of force and restraints ............................................... 25 

2. Violations of dishonesty ............................................................................................................ 26 

VII. CONCLUSION .............................................................................................................................. 28 

CERTIFICATE OF COMPLIANCE .................................................................................................. 29 

CERTIFICATE OF SERVICE ............................................................................................................ 30 

JA 1432



 

ii 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

TABLE OF AUTHORITIES 

CASES 
 
Bisch v. Las Vegas Metro. Police Dep't, 
     129 Nev. 328, 302 P.3d 1108 (2013) .................................................................................................. 19 

Clark Cnty. Educ. Ass’n v. Clark Cnty. Sch. Dist.,  
     122 Nev. 337, 131 P.3d 5 (2006) ........................................................................................................ 24 
 
Dep’t of Corr. v. Ludwick, 
     135 Nev. Adv. Op. 12, 440 P.3d 43(2019) ....................................................................... 19, 20, 21, 23 
 
Dredge v. State, ex rel., Dep’t of Prisons,  
     105 Nev. 39, 769 P.2d 56 (1989) .................................................................................................... 18, 19 
 
Dutchess Bus. Servs., Inc. v. Nev. State Bd. of Pharmacy,  
     124 Nev. 701, 191 P.3d 1159 (2008) .................................................................................................. 19 
 
Nassiri v. Chiropractic Physician’s Board of Nevada,  
     130 Nev. 245, 327 P.3d 487 (2014) .............................................................................................. 21, 22 
 
Nevada Dep’t of Motor Vehicles v. Adams,  
     No. 68057, 2017 WL 521774, at 2 (Nev. App. Jan. 30, 2017) ........................................................... 23 
 
O’Keefe v. Dep’t. of Motor Vehicles,  
     134 Nev. Adv. Op. 92, 431 P.3d 350 (Dec. 6, 2018) .............................................................. 20, 23, 24 
 
Richardson v. Perales,  
     402 U.S. 389 (1971) ...................................................................................................................... 22, 24 
 
Robertson Transp. Co. v. P.S.C.,  
     39 Wis.2d 653, 159 N.W.2d 636 (1968) ............................................................................................. 22 
 
Southwest Gas Corp. v. Vargas,  
      111 Nev. 1064, 901 P.2d 693 (1995) ........................................................................................... 19, 22 
 
State, Emp. Sec. Dep’t v. Hilton Hotels,  
     102 Nev. 606, 792 P.2d 497 (1986) .............................................................................................. 22, 24 

 

Taylor v. Dep’t. of Health & Human Servs.,  
     129 Nev. 928, 314 P.3d 949 (2013) .................................................................................................... 19 

 

Whalen v. Welliver,  
     60 Nev. 154, 104 P.2d 188 (1940) ...................................................................................................... 22 

STATUTES 
 
NRS 233B.010 ..................................................................................................................................... 1, 18 
NRS 233B.130 ........................................................................................................................................... 1 
NRS 233B.135 .................................................................................................................................... 19, 24 
NRS 284.383 ............................................................................................................................................ 24 
NRS 284.385 ............................................................................................................................................ 19 
NRS 284.390 ...................................................................................................................... 1, 13, 19, 21, 22 

JA 1433



 

iii 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

OTHER AUTHORITIES 
 
NAC 284.650 ......................................................................................................... 1, 12, 18, 20, 21, 23, 27 
NAC 284.656(3)(c) .................................................................................................................................. 20 
NAC 284.794(1) ...................................................................................................................................... 20 

REGULATIONS 
 
AR 339 .............................................................................................................................................. passim 
AR 340 ....................................................................................................................................................... 3 
AR 405 .............................................................................................................................................. passim 

 

 

 

JA 1434



 

Page 1 of 30 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I.  

STATEMENT OF JURISDICTION 

This Court has jurisdiction pursuant to NRS 233B.130(2)(b). Petitioner, State of Nevada ex. rel. 

Department of Corrections (NDOC), timely filed a Petition for Judicial Review on June 28, 2019, within 

30 days of the Nevada State Personnel Commission Hearing Officer’s Decision and Order dated May 30, 

2019. See NRS 233B.130(2)(d). 

II. 

STATEMENT OF ISSUES 

1. Was the hearing officer reliance on NDOC AR 339 a clear error of law? 

2. Was the hearing officer’s decision in violation of statutory provisions and a clear error of law 

when he failed to consider whether Employee violated NAC 284.650(1), (10), and (21)? 

3. Did the hearing officer clearly err when he used a preponderance of the evidence standard? 

4. Was the hearing officer’s decision clearly erroneous in view of the reliable, probative and 

substantial evidence on the whole record and arbitrary and capricious or an abuse of discretion. 

III. 

STATEMENT OF THE CASE 

NDOC dismissed Respondent, Jose Miguel Navarrete (Employee), from State service effective 

April 21, 2017, for various acts of misconduct. ROA 845-906. Employee appealed his dismissal to the 

Department of Administration Personnel Commission hearing officer pursuant to NRS 284.390. ROA 

1147-1149.  A hearing was held on April 2, 2019 and April 16, 2019 before Hearing Officer Mark 

Gentile. ROA 1082-1084, 611-612, 283-582, 3-282. On May 30, 2019, the hearing officer entered his 

Decision and Order (Decision), which reversed Employee’s dismissal and restored him to his prior 

position as a senior correctional officer with back pay and benefits in accordance with the prior stipulation 

of the parties. ROA 583-592. NDOC filed a Petition for Judicial Review pursuant to NRS 284.390(9) 

and NRS 233B.010, et. seq. NDOC requests that this Court set aside the hearing officer’s Decision in 

whole, as NDOC’s substantial rights have been prejudiced, and affirm NDOC’s decision to dismiss 

Employee from state service. 
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IV. 

STATEMENT OF FACTS 

A. Employment with NDOC 

NDOC hired Employee on May 5, 2008 as a correctional officer trainee. ROA 96-97, 847. After 

one year, Employee advanced to a correctional officer. ROA 97. In 2013, Employee was promoted to 

senior correctional officer. ROA 97. Throughout his employment with NDOC, Employee worked at 

Southern Desert Correctional Center (SDCC). ROA 97.  

As a senior correctional officer, Employee was the first line supervisor for other staff present and 

was responsible for training junior staff. ROA 491. A senior officer can make snap decisions on the spot 

when a sergeant is not present and even sometimes may have to serve as an acting sergeant. ROA 491. 

A senior officer has increased responsibility because they are dealing with the line staff. ROA 501.  

At all relevant times, Employee was assigned to the Search and Escort post. ROA 113. On the 

day in question, Employee was the Lead Search and Escort Officer. ROA 101, 857. A senior officer 

typically serves as the Lead Search and Escort Officer because he will serve as the first line supervisor 

for the day and take lead in the Search and Escort operations. ROA 100, 500, 783. The Lead Search and 

Escort Officer direct other officers’ activities, trains other officers, and has a duty to ensure that officers 

comply with NDOC policies. ROA 26-27. The obligations of a senior officer or a lead officer are higher. 

ROA 27. 

Employee read and signed his Work Performance Standards for the senior correctional officer 

position on November 18, 2014. ROA 927-929. Employee indicated he understood that job element one 

- custodial responsibilities - included complying with Administrative Regulations and NDOC procedures 

for control on inmate activities, assuring proper supervision of inmates, ensuring safety for staff and 

inmate population, and submitting written documentation of any deficiencies. ROA 185, 927. Employee 

indicated he understood that job element two - training - included serving as a lead worker for subordinate 

officers and provides on the job training to subordinate officers on duties of assigned areas. ROA 185-

186, 928. Employee further indicated he understood that job element three - legal responsibilities - 

includes reporting and documenting all violations. ROA 186, 928. Employee indicated he also understood 

that job element ten - work ethic - included using available resources. ROA 186, 929. Lastly, employee 
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understood that job element thirteen - professionalism - included displaying a professional demeanor at  

all times when interacting with staff and inmates. ROA 186-187, 929. 

Employee also read and signed his Administrative Regulations Acknowledgment, which 

acknowledges that he must read and familiarize himself with the regulations listed, including AR 339, 

Code of Ethics; Employee Conduct; Prohibitions and Penalties and AR 340, Employee Complaint 

Reporting and Investigation. ROA 925.  

B. Misconduct 

On October 9, 2016, Employee was the lead Search and Escort Officer on day shift. ROA 101, 

747, 846, 857. Employee was working with Correctional Officer Paul Valdez (Valdez). ROA Employee 

worked with Valdez for about one year. ROA 194. Search and Escort duties include monitoring inmate 

movement during the morning meal and conducting random pat down searches for contraband. ROA 

117-119, 435. 

The incident in question occurred during the breakfast service outside of the SDCC culinary. 

ROA 341, 583, 783.  Employee and Valdez were randomly searching inmates leaving the culinary for 

contraband. ROA 838, 857, 861. It was common practice to randomly pat search inmates leaving the 

culinary. ROA 809, 435-436. The usual process includes randomly pulling an inmate out of line, placing 

the inmate on the wall with their hands against the wall and legs spread, and patting him down. ROA 

344, 350, 437.  Once the pat down is complete, “then normally we just send them on their way after that.” 

ROA 437. The entire process is expedient and takes no more than a couple of minutes. ROA 437, 447, 

811. One at a time, every inmate aside from one was pulled out of line, searched and released. ROA 584, 

838.  One particular inmate, Rickie Norelus, was searched but not released. Id.  Instead, Norelus was 

required to stand facing the wall, with his arms above his head on the wall for approximately eleven 

minutes. ROA 346, 584, 838.  

Outside of the culinary, a video camera mounted on the wall recorded the entire incident; 

however, there is no audio. ROA 8381. The video starts with several inmates leaving the culinary, a few 

inmates on the wall and Employee conducting random pat searches. ROA 838 at 00:01. Employee was 

the correctional officer wearing a black hat. Id. Valdez is towards the top of the video randomly pulling 

inmates out of line for a pat search. Id. When the video starts, Norelus was already on the wall and 
                            

1 ROA 838 is the Video of the incident, which the hearing division delivered to the Court on CD for review.  
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becomes more visible at approximately eleven seconds into the video. Id. at 00:11.  At approximately 

1:47, Employee completes the pat down search of Norelus, who is now the only inmate remaining on the 

wall. Id. at 1:47. Despite the pat down being complete, Employee did not release Norelus. Id. At 

approximately 1:59, both Employee and Valdez turn around with their backs towards Norelus and walk 

away from him. Id. at 1:59. At approximately 2:44, Valdez begins to swing his arms back and forth 

repeatedly. Id. at 2:44. During this time, no other inmates are randomly selected for a pat down search 

despite several of them leaving the culinary. Id. At approximately 3:17, Valdez walked towards Norelus, 

grabbed what appears to be a lunch sack, and threw it in the trash. Id. Norelus was found to have had 

extra food in his lunch sack, which is considered contraband. ROA 783. For the next couple of minutes, 

Norelus remains on the wall, Valdez continued to swing his arms, and other inmates leave the culinary, 

but neither Employee nor Valdez conduct any other pat searches. ROA 838 at 3:17-6:14. Based on the 

body language depicted, there are conversations between Employee, Valdez and Norelus. Id. Other 

inmates also seem to be talking as they walk by. Id. From about two to six minutes into the recording, 

Navarrete did not search any other inmates and continued to keep Norelus on the wall. Id. at 2:00-6:00. 

At approximately 6:15, Correctional Officer David Wachter (Wachter) exits the culinary and shuts the 

door. Id. Wachter walks by and then goes out of view. Id. At this juncture, about four and a half minutes 

have passed since Employee completed Norelus’ random search; yet Norelus remained on the wall. Id. 

at 6:15. During the four and a half minutes, Employee and Valdez did not search other inmates. Id. At 

about 6:58, Wachter walks over towards Employee and Valdez. Id. At approximately 7:23, in the upper 

right corner of the video, other inmates have started to walk towards the culinary. Id. At approximately 

7:50, Wachter begins to walk away. Id. Throughout the last couple of minutes, Valdez continues to swing 

his arms. Id. At approximately, 8:12, Norelus is moving his head from side to side, but keeps his hands 

on the wall. Id. At approximately 9:50, Norelus appears fidgety but does not remove his hands from the 

wall or show any signs of physical threat to the officers. Id. Valdez continues to swing his arms.  Id. From 

approximately 10:39 to 10:45, Norelus looks at his left wrist about three times. Id. At approximately 

10:49, with Employee leaning on the wall nearby, watching, Valdez walks toward Norelus and, using 

both hands, pushes Norelus into the wall.  Id.  Valdez then puts his right arm around Norelus’ neck, pulls 

him back and whips him around until both fall to the ground. Id. At about 10:57, Norelus is on his back 
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on the ground and does not appear to be resisting the officers.  Id. At about 11:03, Employee and Valdez 

roll Norelus over onto his stomach and restrain him with no incident. Id. For the next three minutes, 

Norelus is face down on the ground in wrist restraints while Employee and Valdez wait for the sergeant 

and medical officer to arrive. Id. At approximately 15:20, the golf cart arrives with the sergeant and 

medical officer. Id. The video concludes at 16:36 with the cart driving away. Id. The take down or force 

used by Valdez was not any accepted methodology taught by NDOC.  ROA , 357, 360, 446, 539, 860. 

Employee never contacted the shift sergeant during the almost 11 minutes the inmate was on the 

wall. ROA 195. Employee could restrain an inmate if the inmate was noncompliant. ROA 196-197. Once 

an inmate is in restraints, he could be taken to the on duty shift sergeant. ROA 197. Alternatively, the 

shift sergeant could come to where the inmate has been restrained. ROA 197. Employee did not restrain 

the inmate. ROA 197. Employee did not have the sergeant come to him or take the inmate to the sergeant. 

ROA 197.   

Following the incident, the shift sergeant reported to the scene with the correctional officer 

assigned to medical. ROA 197-198. Once the medical officer arrived on scene, he recorded the interaction 

with the inmate while transporting him to the infirmary. ROA. During this time, Norelus states, “I hadn’t 

made any threating moves, whatsoever. Your officers here grabbed me by the throat and slammed me 

down…thank you buddy, you probably paid my son’s education. This was unwarranted, my hands did 

not leave the wall whatsoever.” ROA 413. Despite the inmate’s remarks following Valdez’s unjustified 

force, all of the witnesses testified that inmates regularly mouth off and will try to bait the officers. ROA 

421, 438, 513, 543-544. Wachter testified that inmates will make inappropriate verbal comments, use 

foul language, and escalate the comments all of the time in an attempt to get under the officer’s skin. 

ROA 438. Wachter testified that NDOC trained officers on how to effectively deal with inmates who 

mouth off. ROA 438-439.  

Wachter also worked with Valdez. ROA 441-442. Wachter testified that, in his experience 

working with Valdez, Valdez always had to get in the last word with the inmates; even if the inmate was 

complying, Valdez would make a remark that would get the inmate more riled up. ROA 449, 813. 

Wachter further testified he had previously counseled Valdez that it is his job to deescalate and quell 

situations with the inmates, not rile them up. ROA 449, 813. 
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 As Associate Warden (AW) of Operations at SDCC, Minor Adams (Adams) was required to  

review reports in the Nevada Offender Tracking Information System (NOTIS). ROA 484. Adams worked 

at NDOC for 32 years and was the AW of SDCC for four years. ROA 483. This case came across Adams’ 

desk a couple days later because Norelus filed a grievance. ROA 505-507. As a result, Adams’ reviewed 

all the reports associated with the incident and the video. ROA 507. After reviewing the video and 

comparing it to the officer’s reports, Adams’ believed to find discrepancies. ROA 510. Both Valdez and 

Employee’s report stated that while Valdez was attempting to restrain Norelus he resisted and/or moved. 

However, when Adams watched the video, he said, “restraints were never attempted to be applied until 

the guy was on the ground in the dirt.” ROA 510. Adams also testified that Valdez’s body language 

shows he is agitated because he was swinging his arms back and forth.  ROA 512.  An officer’s training 

would recognize that Valdez is agitated and Employee, as the senior officer, should have intervened, 

handcuffed the inmate, and taken him to the sergeant. ROA 512-513. The inmate in the video is against 

the wall and faced away from the officers at all times, so he could not have been a physical threat. ROA 

517. Valdez’s use of both his hands to push the inmate into the wall was not authorized because only one 

hand is needed. ROA 539. Putting an arm around the inmate’s neck or using a chokehold is not 

authorized. ROA 539.  

After reviewing the video of the incident, Adams referred the case for an internal investigation 

with the Inspector General’s office because, in his experience, the reports did not “look right.” ROA 511, 

809.2 While use of force occurs often at the prison, in Adams’ opinion, what occurred as depicted in the 

video with Norelus was unauthorized and did not happen often. ROA 513.  

C.  Random Search of Inmates 

Employee testified that placing an inmate on the wall is part of his job and that by placing inmates 

on the wall for random searches he will find contraband because inmates always try to push the system. 

ROA 121. He stated that it is part of his job to search and it is in the very title of his position -“Search” 

and Escort officer. Id. Yet, from the time Employee completed the random search of Norelus at 1:47 in 

the video to the time Wachter shut the culinary door at 6:19, there were approximately 50 inmates who 
                            

2 NDOC also referred this incident to the Inspector General’s office for a criminal investigation. ROA803-
815. Supervisor David Molnar conducted the criminal investigation. Id. Unlike the internal administrative 
investigation, the Investigator in the criminal investigation makes findings and recommendations. Id at 813-815. 
Molnar recommended Employee and Valdez be charged with Oppression under the Color of Office, Battery, and 
False Report by Public Officer. ROA 815. 
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walked out of culinary, but neither Employee nor Valdez randomly searched a single one of those 

inmates. ROA 830 from 1:47 to 6:19. Instead, Employee and Valdez were solely focused on Norelus. Id. 

Wachter testified when an inmate is told to get on the wall, they have to put their hands on the 

wall and spread their legs apart to make sure they are not going to make any sudden movements. ROA 

437. The officer will then ask for the inmate’s information such as ID so that the officer can get an idea 

of what kind of inmate they are dealing with. Id. Then the officer will conduct a pat search on the inmate 

and send them on their way. Id. If the officer finds something in the sack lunch, then the officer instructs 

the inmate to take the item out and throw it away. Id. The officer will write up the inmate for the violation 

and give them a “Notice of Charges.” Id. An officer who conducts a pat search would normally be the 

same officer to release the inmate from the wall. ROA 466. Wachter stated that this process takes about 

3-4 minutes if nothing is found and 4-5 minutes if something is found. ROA 447. Wachter testified that 

having an inmate on the wall for 11 minutes, even if the inmate had extra food in his sack, is excessive. 

ROA 447, 460. During the hearing, Wachter watched the video again and noted that Employee completed 

the random pat down of Norelus at two minutes into the video, which is less than he estimated. ROA 

462-463.  Wachter testified that after the pat down was complete, there was no reason to keep an inmate 

on the wall unless the officer would counsel the inmate but even then, it would be no more than a couple 

more minutes. ROA 464. An officer does not have time to counsel for ten minutes when there are other 

duties to attend to, including maintaining safety and security of the prison. ROA 464. Wachter further 

testified that as a senior officer present at the scene, Employee could have intervened and taken over if 

he observed that Valdez was keeping the inmate on the wall for too long. ROA 448-449. 

D. Restraining an Inmate and Using Force 

Officers receive training on use of force beginning at the Peace Officers Standard and Training 

(POST) Academy. ROA 488-489. Thereafter, officers receive a yearly refresher on use of force and AR 

405. ROA 489. Use of Force training does not include a chokehold technique. ROA 489. A chokehold is 

not authorized and is illegal. ROA 490. 

AR 405, Use of Force, provides NDOC’s policy on the use of force permitted by correctional 

staff. ROA 908-923. AR 405 defines excessive force as “the use of more force than an objective [sic] 

trained and competent correctional peace officer faced with similar facts and circumstances would use to 
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subdue an attacker, overcome resistance, affect custody or gain compliance with a lawful order.” ROA 

908. AR 405 further defines reasonable force as “force which is objectively reasonable based on the 

totality of the circumstances and the facts known to the officer at the time to subdue an attacker, overcome 

resistance, affect custody, or gain compliance with a lawful order.” ROA 909.  AR 405.03 provides that 

staff may use force to protect himself or any other individual from physical harm by an inmate and will 

be proportionate to the threat exhibited by the inmate. ROA 910. AR 405.03 further states that any staff 

witnessing a Use of Force that is either excessive or unnecessary is required to immediately report 

their observations to the shift supervisor both verbally and, subsequent to the incident, in a written 

report. ROA 910 (emphasis added). Employee was familiar with AR 405 and understood that force is 

proportionate to the threat. ROA 189.  

SDCC Operational Procedure (OP) 405 similarly provides SDCC policies on use of force by 

correctional staff. ROA 642-6433. Specifically, OP 405 authorizes employees to use as much force as is 

reasonably necessary to perform their duties and protect themselves from harm, with the amount of 

reasonable force depending on the circumstances of a particular incident. Id. at 2. The controlling factors 

are the degree of force threatened or used by the individual such as whether they possess a weapon, the 

employee’s reasonable perception of the danger of death or serious physical injury, and the alternatives 

available to control the situation or defuse the conflict without the use of force. Id. at 2-3. Employee was 

familiar with OP 405 and understood his job duties required he comply with its policies and procedures. 

ROA 187-188. 

SDCC OP 407 provides SDCC policies on use of handcuffs and restraints. ROA 645-648. 

Handcuffs are the standard items of restraint and the only restraint used unless authorization is obtained 

for additional restraint. ROA 646. Employee was also familiar with OP 407 and understood his job duties 

required compliance with the policies and procedures in OP 407. ROA 189. 

A Post Order is a breakdown of what the duties are for a specific post. ROA 487. Officers are 

required to read the post order when they first take that particular post and sign the acknowledgment. 

ROA 499. Thereafter, every time the officer resumes that post he is required to review the post order and 

look for any changes. ROA 499. Employee was also familiar with and understood his job duties required 

                            
3 OP 405 is confidential and the hearing officer admitted the document under seal. The hearings division 

delivered a hard copy of OP 405 to the Court. Any citations to OP 405 will include a page number. 
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compliance with the Search and Escort Post Order. ROA 190. Employee understood that the Post Order 

required Employee to be familiar and comply with all rules, regulations, and orders of the institution. 

ROA 191, 649-650, OP at 3. Employee also understood he was to avoid turning minor problems into 

major confrontations. Id. The Post Order required Employee to restrict use of force to the minimum 

degree necessary to regain control or to repel an attack. ROA 192. The Post Order further required 

Employee to notify a shift supervisor and obtain appropriate back up if an inmate refuses to 

comply. ROA 191 (emphasis added). On the date of the incident with Inmate Norelus, Employee signed 

and acknowledged Search and Escort Post Order, which governed his job duties that day. ROA 193.  

The Post Order provides that Search and Escort officers will enforce all rules, regulations, and 

procedures and counsel inmates in a discreet and timely manner. ROA 649-650, Post Order at 4 

(emphasis added). The Post Order further states that use of force will be restricted to the minimum degree 

necessary to regain control. ROA 649-650, Post Order at 14. If an inmate refuses to comply with an order, 

the shift supervisor will be notified and appropriate back up obtained. Id.  

Wachter testified that if an inmate gets mouthy and moves his hands while on the wall, the officer 

may place the inmate in restraints and take the inmate to operations to talk to shift command. ROA 439-

440. Wachter testified that when he restrains an inmate who is already on the wall, he would have one 

hand on the inmate’s back to feel any movements, use his other hand to take out his restraints, and then 

help the inmate bring his arms behind his back into the restraints. ROA 440, 474-475. (Emphasis added). 

He further testified that he uses one hand to apply some pressure so he can better feel the inmate’s 

movements. ROA 441. Wachter further testified that he was not trained to put his arm around an inmate’s 

neck and it is not an approved NDOC technique. ROA 446, 450. Wachter said that Valdez approaching 

the inmate with both hands and pushing him up against the wall was not how to restrain an inmate. ROA 

450. Wachter testified that based on his review of the video, Valdez used unnecessary force. ROA 448. 

He further testified that Employee could have deescalated and quelled the situation with inmate 

Norelus, including intervening. ROA 449, 456, 467 (emphasis added). Wachter was surprised that there 

was a commotion between Valdez and Norelus because he did not recall hearing anything that made the 

situation seem like it was agitated. ROA 450. Typically, when an inmate is agitated they get loud and 

irate, move in an agitated manner, and could pose a physical threat. ROA 450-452. Wachter further 
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testified that when an inmate is a physical threat, he would not walk away from the inmate as Employee 

did in the video. ROA 462-463. Wachter noted that the inmate’s movements in the video were not 

agitated. ROA 467. Officer Wachter testified that Valdez’s action in the video do not show that he is 

using his restraints and it did not appear that Valdez was restraining the inmate. ROA 477. Even if the 

inmate was non-compliant, Valdez’s response to use two hands and push the inmate on the wall was 

unnecessary and not restraining the inmate. ROA 477.  

Supervisory Criminal Investigator Rod Moore conducted the internal administrative 

investigation. ROA 336. At the hearing, Moore testified that he had restrained an inmate three months 

prior to the hearing. ROA 365. Moore testified that when an officer restrains an inmate or is about to 

restrain an inmate, the officer would have his restraints out and would tell the inmate, “I am going to put 

restraints on you.” ROA 365. Moore further testified that in this case with both officers nearby after 

verbally notifying the inmate they would be restraining him, they would grab the inmate’s right hand, the 

other officer grabs the left hand and they bring both hands to the inmate’s back for handcuffing. ROA 

430. Restraining does not include pushing an inmate into a wall or putting an arm around the inmate’s 

neck. ROA 430.  

  AW Adams testified at the hearing that officers use a spontaneous use of force in an emergency, 

such as an inmate trying to escape, inmate assault on another inmate, or inmate assault on staff. ROA 

493.  It is used in a situation where an officer is required to act immediately and does not have time to 

stop, think, and formulate a plan. ROA 493-495. If an officer believes there is resistance when restraining 

an inmate, Adams stated, “the least amount of force would be to lay your shoulder into his shoulders and 

push him against the wall and cuff him.” ROA 546. Adams further testified that “[i]f there’s an issue or 

what have you, [a senior officer on scene] should intervene, intercede and say, you know, hey, this is 

what’s happening or you’re not doing this. Why don’t you take a break and I’ll deal with this inmate 

myself…then if he can’t deal with the situation or he can’t resolve it then he takes the inmate down to 

the Sergeant’s office.” ROA 501. 

E. Accurate and Truthful Report Writing 

Following the incident, Employee prepared the following report in NOTIS: 

On October 9, 2016 I, Senior Correctional Officer Navarrete was assigned 
to Search and Escort at Southern Desert Correctional Center. At 
approximately 06:45 hours inmate Norelus #1104257 came off the 

JA 1444



 

Page 11 of 30 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

Culinary wall while C/O Valdez was attempting to restrain him 
resulting in a spontaneous use of force. When inmate Norelus came off 
the wall he was resisting and both he and C/O Valdez went to the ground. I 
then assisted in holding the inmates upper body down so that C/O Valdez 
could restrain him. I notified supervisors and called medical so that they 
could respond to the scene. Medical responded and inmate Norelus was 
escorted to the infirmary to be further evaluated.  
 
 

ROA 872 (Emphasis added). 

 AW Adams testified that correctional officers have an obligation to report any kind of use of force 

whether it is authorized, unauthorized, or excessive. ROA 541. When completing a report, an officer is 

required to include as much detail as possible, particularly when reporting a use of force. ROA 541. In 

Employee’s report, there was no reference to the 11 minutes prior to the use of force. ROA 872, 543. 

 Current SDCC Warden Jerry Howell testified that the officers have an obligation to report 

violations. ROA 22. Howell testified that NDOC has to be able to believe an officer’s report and that if 

an officer loses credibility it decreases the effectiveness of the institution because they have to take the 

report on its face as true and believe the officers are truthful. ROA 29. Having an untruthful officer affects 

the whole workforce. ROA 30-31. He further testified that in Employee’s report there are omissions on 

how did the officer attempt to restrain and why was the inmate being restrained. ROA 25 Howell further 

noted that there was nothing on the video to indicate that the officers were attempting to restrain the 

inmate. ROA 25.   

Wachter testified that based on his review of the video, it did not look as though the inmate came 

off the wall and did not look like Valdez was trying to restrain the inmate. ROA 478-480. Wachter 

testified that Norelus was not a physical threat to the officers. ROA 452. Moore testified that in his 

experience after he gathered all of the facts in this investigation, he believed Employee’s report and the 

video were two different versions of the event. ROA 364.  

 Warden Perry Russell testified that as an officer, particularly a senior officer, Employee had an 

obligation to be honest and put forth a correct report and to alert supervisory staff of what had occurred. 

ROA 562.  Russell further testified that NDOC relies on officers to adhere to rules and procedures and 

NDOC has to be able to rely on the reports prepared by the officers. ROA 563. Russell testified that he 

sustained the recommendation of termination because the report said Norelus was resisting while being 

restrained but he did not see any of that on video, which spoke to the integrity of the officer. ROA 56. 
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F. Disciplinary Process 

On March 16, 2017, NDOC served Employee with a Specificity of Charges (SOC), which 

recommended Employee’s dismissal from State service for the following violations:  
 

NAC 284.650 Causes for disciplinary action (NRS 284.065, 284.155, 
284.383).  Appropriate disciplinary or corrective action may be taken 
for the following causes: 
 
NAC 284.650(1) Activity which is incompatible with an employee’s 
conditions of employment established by law or which violates a provision 
of NAC 284.653 or NAC 284.738 to 284.771, inclusive. 
 
NAC 284.650(10) Dishonesty. 

 
NAC 284.650(21) Any act of violence which arises out of or in the course 
of the performance of the employee’s duties, including without limitation, 
stalking, conduct that is threatening or intimidating, assault, or battery. 

 
Nevada Department of Corrections Administrative Regulations  
AR 339.07 CLASS OF OFFENSE GUIDELINES 
 
AR 339.07.9 FALSE OR MISLEADING STATEMENTS 
 
A. Knowingly providing false or misleading statements, including 
omissions, either verbally or in written reports or other documents, 
concerning actions related to the performance of official duties.  Or 
knowingly providing false or misleading statements, including omissions, 
in response to any question or request for information in any official 
investigation interview, hearing, or judicial proceeding.  CLASS 5 
 
AR 339.07.17 UNAUTHORIZED USE OF FORCE 
 
A. Willfully employing or permitting the use of unnecessary, 
unauthorized, or excessive force.  CLASS 4-5 

ROA845-906. 

A Pre-Disciplinary Review took place on April 17, 2017. ROA 841-842. Warden Perry Russell, 

then Associate Warden of High Desert State Prison, served as the Pre-Disciplinary Officer. ROA 555, 

841-842. Russell reviewed the SOC, the investigation and the video. ROA 555. At the Pre-Disciplinary 

Review, the Employee presented his side of the events and any mitigating factors. ROA 556, 841-842.  

After reviewing the SOC and hearing from Employee, the Pre-Disciplinary Review Officer prepared a 

report and concurred with the recommended discipline of dismissal from State service. ROA 559, 841-

842.  The Pre-Disciplinary Review Officer found that Employee “completed and submitted a report 

documenting the events of the Use of Force that were not compatible or consistent with what is viewed 
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in the video.” Id. The Pre-Disciplinary Review Officer concluded that it would be in the best interest of 

the State for Employee to be dismissed because the Employee allowed excessive force and wrote a report 

that did not accurately depict what occurred. Id. On April 19, 2017, Director James Dzurenda notified 

Employee of NDOC’s decision to dismiss Employee effective April 21, 2017. ROA 840. 

G. Appeal Hearing 

Employee appealed his dismissal pursuant to NRS 284.390 on May 11, 2017. ROA 1147-1149.4 

During the Appeal Hearing in this matter, NDOC called the following witnesses to testify: Senior 

Investigator Rod Moore, Correctional Officer David Wachter, former Associate Warden Minor Adams, 

Warden Perry Russell, Warden Jerry Howell, and Employee. ROA 3-282, 283-582. Additionally, during 

the hearing significant documents were admitted into evidence, including but not limited to, the 

investigative file, which included the criminal investigation report and summary of witness interviews 

with inmates Norelus, Michael White, Lawrence Williams, and Ralph Jackson, all of whom were 

randomly searched that day. ROA 729-929.  Despite this evidence, the Decision is devoid of any specific 

mention of the testimony of Moore, Wachter, AW Adams, Warden Russell, and Warden Howell, and all 

of the inmates who provided statements in the criminal investigation. ROA 583-592. Additionally, at the 

hearing, NDOC AR 405, Use of Force, OP 405, OP 407 and Search and Escort Post Order were admitted 

into evidence. ROA 286-287, 908-923. Yet, there was no discussion about these policies. ROA 583-592. 

The hearing officer found that there was no signs that Valdez actually had his handcuffs in hand 

and that the inmate’s “hands remain on the wall.” ROA 585. The hearing officer further found that 

Valdez’s conduct “upon close review of the enhanced video, continues to appear unjustified.” Id. The 

hearing officer found that there is no rule on the length of time an inmate could be kept on the wall. ROA 

589. Yet, as noted above, the hearing officer heard testimony from multiple witnesses that there was no 

reason for Norelus to have been on the wall for over ten minutes. The Post Order also said to counsel 

                            
4 NDOC also dismissed Valdez from State service and Valdez appealed his discipline. ROA 1100-1110. 

Hearing Officer Gentile also presided over Valdez’s hearing but upheld the dismissal. Id. Hearing Officer Gentile 
found that Valdez engaged in unnecessary, unauthorized and excessive force. ROA 1108. Hearing Officer Gentile 
found that Valdez provided false and misleading statements because the report is contradicted by the video. ROA 
1108. Interestingly enough, Valdez also described that he “attempted to place [Norelus] in restraints” and “when 
attempting to place inmate Norelus #114527 in restraints [he] turned aggressively towards me.” ROA 1103.  
Gentile found those statements were not supported by the video. ROA 1108. 
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inmates in a discreet and timely manner. Despite this evidence, the hearing officer found that Employee 

did not permit the use of unauthorized force. ROA 589. 

As stated above, the hearing officer found that the inmate’s hands remained on the wall and 

that there was no evidence that Valdez was restraining the inmate. ROA 585 (emphasis added). 

However, despite these findings, the hearing officer did not find that Employee’s statement that the 

“inmate… came off the wall while C/O Valdez was attempting to restrain him” to be false or misleading. 

ROA 590-591. Instead, the hearing officer after “much soul searching” found the report to be factually 

accurate. ROA 590. 

Despite the substantial evidence in the record, the hearing officer found that “NDOC has not met 

its burden of proving, by a preponderance of the evidence, that Mr. Navarrete willfully employed or 

permitted the use of unauthorized force” and that “NDOC has not met its burden of proving, by a 

preponderance of the evidence, that Mr. Navarrete knowingly and intentionally submitted a report with 

false or misleading information.” ROA 591.  

 In the investigative file, Norelus stated that Employee and Valdez routinely singled him out for 

random pat searches for the past two weeks and routinely called him names. ROA 811 (emphasis added). 

On the day in question, Norelus stated that Employee and Valdez called him “fag” and “bitch” and told 

him “I can’t believe no one’s beat your ass yet.” ROA 811. Norelus agreed with the comments, saying 

“Ya, I’m a fag,” which he believed made Valdez angry. ROA 811. Norelus stated he did nothing to 

provoke Valdez into using excessive force. ROA 811.  

 Inmate White was identified in the video and stated that Employee and Valdez were always 

“going at it” with Norelus. ROA 811 (emphasis added). White stated he heard the officers call Norelus 

gay words. ROA 811. White further stated that he told the officers in the past that Norelus had mental 

issues but they continued to harass Norelus. ROA 811.  

 Inmate Williams stated that Norelus had mental issues. ROA 811. On the day of the incident, 

Williams saw Employee and Valdez had Norelus on the wall for an extended period. ROA 811 (emphasis 

added). He also overheard one of the officers say “I am surprised no one has beat your ass yet.” ROA 

811.  

 Inmate Jackson stated that on the day in question he overheard an officer say, “I’m surprised no 

 

JA 1448



 

Page 15 of 30 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

one has whooped your ass yet because you have a smart-assed mouth.” ROA 811. Jackson also prepared 

a letter, which alleged that staff as SDCC were targeting African American inmates and forcing them to 

stand on the wall for extended periods of time. ROA 811-812.  

Evidence was admitted showing that inmate Norelus was small in stature and had mental health 

issues. ROA 811, 835. Evidence was also admitted that Valdez and Employee had previously engaged 

in name-calling and singling Norelus out. ROA 811. Furthermore, Wachter testified he had to counsel 

Valdez on his interactions with inmates and said “our job is to quell situations, not get them riled up.” 

ROA 813. Employee admitted he had worked with Valdez for over one year. Exhibit 2, NDOC 129. 

Thus, Employee likely knew of Valdez’s negative interactions with inmates. 

Employee admitted the inmate’s movements were slight. ROA 203. Employee further admitted 

that the last time the inmate looked at his wrist was at about 10:45 in the video and, by 10:50, Valdez 

was behind the inmate with his hands on his back.  ROA 204. Employee admitted that the last movement 

the inmate made was at least five seconds before Valdez approached from behind. ROA 204.  

Employee testified that he believed the inmate’s movements to be threatening. ROA 209. Yet, 

despite this “perceived” threat, Employee turned his back on the inmate and walked away several times 

during the 11 minutes the inmate was on the wall. ROA 209-210. Employee claimed he had to walk away 

to perform other duties, yet at about 6:49, Employee walks away from the inmate when there are no other 

inmates around. ROA 210. Furthermore, for the last several minutes in the video, no other inmates are 

searched. ROA 838. 

Moore testified that he believed Employee and Valdez singled out Norelus. ROA 346. Moore 

testified that “[t]hey pat him down. They physically put his hands higher up on the wall. And then they 

knowingly and intentionally turned their back on him and walk away from him. Now, they’re at four, 

five, ten feet.” ROA 346. Moore also testified that this was significant to him as the investigator because 

it showed that Employee did not believe the inmate to be a threat or did not believe him to be non-

compliant because of Employee’s informal approach and that Employee turned and walked away. ROA 

346-347. Moore testified, “[t]hat’s not something you would do with an agitated inmate or somebody 

that’s a threat.” ROA 347. Moore also testified Employee and Valdez singled out Noreulus because, in 

his experience, there were several inmates released but this one inmate was left on the wall and now all 
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the other inmates exiting culinary and walking by can observe the inmate who has remained on the wall 

and start “jawing back” at him or the officers. ROA 349-350.  

Moore testified that keeping an inmate on the wall for seven minutes was not customary. ROA 

352. Moore testified that notably at 10:40 on the video of the incident, Employee is leaning with his left 

shoulder against the wall and his feet slightly crossed. ROA 356. Moore acknowledged that Norelus was 

slightly moving and was likely talking back to the officers, but despite the slight movement by Norelus, 

nothing portrayed in the video should have resulted with Valdez pushing Norelus into the wall and 

grabbing the inmate by the neck. ROA 357. Moore testified that Norelus did not “come off the wall.” 

ROA 424. Norelus’s fingers were still on the wall while his palms came off and, even if his hands came 

off the wall an inch or two, Norelus did not make a furtive movement to strike an officer. ROA 424. If 

the way he moved his hands was thirteen times as presented by Employee, Valdez and Employee should 

not have waited that long and should have handcuffed the inmate right away. ROA 424. The technique 

used by Valdez –right arm around the neck- was not an NDOC approved technique. ROA 357, 360. 

Valdez was not using his restraints until the inmate was down on the ground. ROA 358.  

Moore testified that a correctional officer’s job is to deescalate and contain every situation. ROA 

363, 418. More testified that if Norelus had extra food the officers should have taken the food, gotten the 

inmate’s ID number, and written the inmate up for the infraction. ROA 418. He further testified that if 

the inmate is non-compliant then he could go on the wall or maybe be subject to a more thorough search 

or could have been placed in restraints and taken to the sergeant’s office so a supervisor could handle it. 

ROA 418-419. Moore testified the culinary is the most volatile place in a prison, and by keeping the 

inmate on the wall for an extended period of time with both officers’ attention on one inmate instead of 

the culinary was not justified.  ROA 418-419. Moore testified:  

The putting an inmate’s hands up against the wall, singling them out in 
front of other inmates for that amount of time, you’re going to agitate that 
inmate. You’re not going to deescalate it. You’re going to escalate it. And 
if the inmate was verbally abusive and he kept on being verbally abusive, 
it’s because he was singled out and he was put on the wall for that amount 
of time. For no other reason than to just single him out. 
 
ROA 363-364. 
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During the investigation, Valdez stated on a scale of one to ten, with ten being agitated, Norelus 

was at a ten. ROA 785-787. However, Moore noted that what was depicted in the video did not show 

Norelus being at a ten. Moore testified that if Norelus was at a ten and highly agitated, Employee would 

not be casually leaning against the wall next to the inmate and the officer would likely not have kept the 

inmate on the wall for over ten minutes, as the inmate would have become violent and acted out. ROA 

365-366. 

Adams, with over 30 years’ experience in NDOC and as the associate warden of operations, stated 

that in his opinion as a senior officer, Employee permitted unnecessary force to occur which was a 

violation of NDOC policies. ROA 540. Further, Employee’s reporting that the inmate came off the wall 

while Valdez was attempting to restrain him was not an accurate report, also in violation of NDOC 

policies. ROA 540-541.  

Russell testified that he concurred with Employee’s dismissal because the inmate was on the wall 

for 10 minutes before Valdez walked up from behind, grabbed the inmate around the neck and tumbled 

to the ground. ROA 561. Russell testified that Employee as the senior officer had a responsibility and 

obligation during that 10 minute period to do something different and to do anything from preventing a 

use of force. ROA 561. Russell testified that “at no time did I see [Norelus] resist and according to the-

the report, he was resisting when he was trying to be restrained and I didn’t see any of that in the report 

[sic], which spoke to the integrity of both officers.” ROA 561.  

In explaining why he noted that Employee’s report was missing facts, Russell explained:  

Because omission is a deception. I mean, none of that was brought forth 
and it should’ve been. After reviewing the video and the investigation, that 
report should’ve included at least that the inmate was on the wall for 10-
15 minutes or 15-16 minutes. And that the officer then pushed the inmate 
forward. There was no resistance, grabbed around the neck and threw to 
the ground, which is not what the training is taught…It was an assault 
basically. 

ROA 562-563. 

Russell testified that Employee’s report not only included false and misleading statements but 

also omissions. ROA 563. Russell further testified that the misconduct at issue is egregious because he 

relies on the officers to adhere to NDOC rules and regulations. ROA 564. Russell expects a senior officer  
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to prevent the use of force from occurring in that 10 minute period, let supervisory staff know of what 

occurred, and report it accurately. ROA 563-564. Russell testified that any of the violations alone was 

enough to support Employee’s dismissal. ROA 564.  

V. 

SUMMARY OF ARGUMENT 

The hearing officer’s decision substantially violated the rights of NDOC because the decision was 

in violation of constitutional or statutory provisions, affected by other error of law and clearly erroneous 

in view of the reliable, probative and substantial evidence of the whole record.  First, the hearing officer 

erroneously relied on AR 339 following the Nevada Supreme Court’s ruling in Ludwick that AR 339 is 

invalid and it is clear error for the hearing officer to rely on AR 339 for any purpose. Second, the hearing 

officer violated statutory provisions and committed clear error when he failed to consider whether the 

Employee violated NAC 284.650(1), (10) and (21) as identified in his Specificity of Charges.  Third, the 

hearing officer erred when he used a preponderance of evidence standard when the correct standard is 

substantial evidence. Fourth, the hearing officer’s decision was arbitrary, capricious, and clearly 

erroneous in view of the reliable, probative, and substantial evidence in the whole record. NDOC 

presented both documentary evidence and testimony demonstrating that Employee’s conduct was 

seriously in violation of both the law and NDOC regulations and policy.  The substantial evidence in the 

record supported the discipline imposed on Employee and NDOC had just cause for imposing the 

dismissal on an employee who they believe allowed unauthorized, excessive use of force on an inmate 

and who subsequently was dishonest in reporting the use of the force and the circumstances leading up 

to the incident.  Accordingly, the Decision must be set aside in whole as the substantial rights of NDOC 

were prejudiced by requiring NDOC to reinstate an employee who engaged in such egregious 

misconduct. 

VI. 

LEGAL ARGUMENT 

A.  Standard of Review  

The standard of review for evaluating a hearing officer’s decision is governed by the Administrative 

Procedure Act, as set forth in NRS 233B.010, et seq. See Dredge v. State, ex rel., Dep’t of Prisons, 105 

JA 1452



 

Page 19 of 30 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

Nev. 39, 43, 769 P.2d 56, 58 (1989). Pursuant to NRS 233B.135(3), a reviewing court may remand or affirm 

a final decision of a hearing officer, or set it aside in whole or in part, if the substantial rights of the petitioner 

have been prejudiced because the final decision of an agency is: 

      (a)  In violation of constitutional or statutory provisions; 
(b)  In excess of the statutory authority of the agency;   
(c)  Made upon unlawful procedure; 
(d)  Affected by other error of law; 
(e)  Clearly erroneous in view of the reliable, probative and substantial evidence 
on the whole record; or 
(f)  Arbitrary or capricious or characterized by abuse of discretion. 

NRS 233B.135 (3). 

 The District Court “defer[s] to an agency’s interpretation of its governing statutes or regulations 

if the interpretation is within the language of the statute.” Taylor v. Dep’t. of Health & Human Servs., 

129 Nev. 928, 930, 314 P.3d 949, 951 (2013) (quoting Dutchess Bus. Servs., Inc. v. Nev. State Bd. of 

Pharmacy, 124 Nev. 701, 709, 191 P.3d 1159, 1165 (2008)). The District Court reviews other questions 

of law de novo. See Bisch v. Las Vegas Metro. Police Dep't, 129 Nev. 328, 334, 302 P.3d 1108, 1112 

(2013). The District Court will uphold findings of fact when supported by substantial evidence, which is 

defined as “evidence that a reasonable person would accept as adequate to support [the] conclusion.” Id. 

The authority granted the hearing officer under NRS 284.390(6) is to determine whether the 

agency had just cause for the discipline “as provided in NRS 284.385.”  A dismissal for “just cause is one 

which is not for any arbitrary, capricious, or illegal reason and which is one based upon facts (1) supported 

by substantial evidence and (2) reasonably believed by the employer to be true.”  Sw. Gas Corp. v. Vargas, 

111 Nev. 1064, 1077, 901 P.2d 693, 701 (1995).   

B.  The Hearing Officer’s Reliance on NDOC AR 339 was a Clear Error of Law  

The hearing in this case concluded on April 16, 2019. On May 2, 2019, prior to the hearing officer 

issuing his Decision, the Nevada Supreme Court issued its Opinion in NDOC v. Ludwick, holding that 

NDOC Administrative Regulation (AR) 339 is “invalid and of no legal effect for purposes of employee 

discipline” because AR 339 has not been approved by the Personnel Commission. NDOC v. Ludwick, 

135 Nev. Adv. Op. 12, ___ P.3d ___ (May 2, 2019). Ludwick held it was “a clear error of law 

warranting remand” for a hearing officer to rely on AR 339 “for any purpose.” Ludwick at 9 (emphasis 

added).  Ludwick further held that the hearing officer must address whether the employee’s actions 
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constitute violations of NAC 284.650 as listed in the specificity of charges. Ludwick at 9. If the hearing 

officer finds that the employee violated the relevant NAC provisions, the hearing officer must then apply 

the remaining two steps outlined in O’Keefe5 to determine whether those violations warranted 

termination as a first-time disciplinary action. Ludwick at 9 (emphasis added). 

On May 2, 2019, Employee filed a Supplemental Brief Regarding Change of Law, advising the 

hearing officer that he could not rely on AR 339 for employee discipline and doing so would be a clear 

error of law. ROA 597-610. On May 3, 2019, NDOC filed its Response noting that while AR 339 was 

invalidated, the hearing officer was required to address whether the Employee violated NAC 284.650 as 

charged in the SOC and could rely on other NDOC administrative regulations, including AR 405, OP 

405 and OP 407, as well as the Post Order for the Search and Escort Unit, which do not require approval 

of the Personnel Commission. ROA 593-596. 

Despite this change in law and direction from the Nevada Supreme Court, the hearing officer did 

not address whether Employee’s actions violated NAC 284.650. Instead, the hearing officer made factual 

findings, using the specific language found in AR 339.07.9(A) and AR 339.07.17(A). ROA 591.  

Accordingly, the hearing officer’s analysis and reliance on both AR 339.07.9(A) and AR 339.07.17(A), 

which formed the sole basis for his Decision, was legal error. 

C. The Hearing Officer Violated Statutory Provisions and Committed Clear Error when He 

Failed to Consider Whether Employee Violated NAC 284.650 (1), (10) and (21) 

NAC 284.794(1) specifically instructs that “the hearing officer shall determine the evidence upon 

the charges and specifications as set forth by the appointing authority in the appropriate documents . . .” 

In accordance with NAC 284.656(3)(c), NDOC served Employee with a Specificity of Charges on March 

16, 2017, recommending his dismissal from state service for having violated NAC 284.650(1), NAC 

284.650(10), NAC 284.650(21), AR 339.07.9(A) and AR 339.07.17(A). ROA 845-906. It was upon this 

basis that Employee was later dismissed from state service on April 21, 2017. ROA 844. Employee then 

appealed his dismissal and generally disputed his violation of the above-noted regulations. ROA 1147-

                            
5 A hearing officer must apply a three-step review process with respect to employee terminations: (1) a de 

novo review of whether the violation occurred; (2) a deferential review of whether the violation was “serious”; and 
(3) a deferential review of whether termination is for the “good of the public service.” See O’Keefe v. Nevada 
Department of Motor Vehicles, 134 Nev. Adv. Op. 92, at *12–13 (Dec. 6, 2018). 
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1149. Not only were Employee’s violations of NAC 284.650(1), NAC 284.650(10) and NAC 

284.650(21) specifically stated in the SOC, but they were also discussed in NDOC’s Prehearing 

Statement, testimony was elicited from Warden Howell on these violations, and even the Decision 

recognized that these violations were at issue. ROA 19-31, 586, 715-1019. Nevertheless, the hearing 

officer failed to rule on (or even consider) whether Employee violated NAC 284.650(1), NAC 

284.650(10) and/or NAC 284.650(21). ROA 583-592.  In doing so, the Hearing Officer neglected his 

statutory duty to rule on all the contested violations at issue. See NRS 284.390(1); see also NRS 

284.390(7).  The Hearing Officer’s failure to even consider these NAC 284.650 violations is even more 

significant following the recent Ludwick decision, in which the Supreme Court emphasized that a hearing 

officer must rule on such violations listed in the specificity of charges. Ludwick at 9.  

Moreover, the Hearing Officer’s failure to consider these NAC 284.650 violations was not 

harmless error, since substantial evidence showed that Employee violated: NAC 284.650(1) by 

permitting the use of unnecessary, unauthorized or excessive force against an inmate in direct violation 

of the 8th Amendment, AR 405, SDCC OP 405 SDCC OP 407 and Search and Escort Post Order; NAC 

284.650(21) by permitting an act of violence, including intimidation, assault or battery, to occur in the 

performance of his duties; and NAC 284.650(1) by submitting a report containing false and/or misleading 

statements as well as omissions. Employee reported that “[Norelus] came off the Culinary wall while 

C/O Valdez was attempting to restrain him.” ROA 872. As stated above, the hearing officer found that 

the inmate’s hands remained on the wall and that there was no evidence that Valdez was restraining the 

inmate. ROA 585. However, despite these findings, the hearing officer did not find that Employee was 

dishonest in violation of NAC 284.650(10). 

As such, the Hearing Officer committed clear legal error by disregarding his statutory obligations 

and by failing to rule on all the charges at issue, especially since these charges under NAC 284.650 were 

supported by substantial evidence in the record.  

D. The Hearing Officer Clearly Erred When He Used the Preponderance of the Evidence 

Standard  

In his Decision, the hearing officer found that the pursuant to Nassiri v. Chiropractic Physician’s 

Board of Nevada, that “preponderance of evidence is the standard of proof for an agency to take 
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disciplinary action against an employee.” ROA 588. The hearing officer goes on to hold that NDOC did 

not establish by a preponderance of the evidence that Employee permitted or employed the use of 

unauthorized force. ROA 588-589, 591. The hearing officer further held that NDOC did not meet its 

burden by a preponderance of evidence that Employee submitted a report with false or misleading 

information. ROA 591.  

However, Nassiri did not involve an agency taking a disciplinary action against an employee. 

Nassiri v. Chiropractic Physician’s Board of Nevada, 130 Nev. 245, 327 P.3d 487 (2014). Instead, 

Nassiri held that the standard of proof in an agency’s occupational license revocation hearing in absence 

of a governing statute is a preponderance of the evidence standard of proof. Id at, 251, 491. 

The standard of proof in a hearing conducted under NRS and NAC Chapter 284 is substantial 

evidence of “just cause.” NRS 284.390(7). “Just cause” is synonymous with “legal cause.” Whalen v. 

Welliver, 60 Nev. 154, 104 P.2d 188, 191 (1940). “A discharge for ‘just’ or ‘good’ cause is one which is 

not for any arbitrary, capricious, or illegal reason and which is one based on facts (1) supported by 

substantial evidence, and (2) reasonably believed by the employer to be true.” Southwest Gas Corp. v. 

Vargas, 111 Nev. 1064, 1078, 901 P.2d 693, 701 (1995) (emphasis added). Substantial evidence has been 

defined as that which “a reasonable mind could accept as adequately supporting an agency’s 

conclusions.” Nassiri v. Chiropractic Physicians’ Bd., 130 Nev. 245, 248, 327 P.3d 487, 489 (2014); see 

also, State, Emp. Sec. Dep’t v. Hilton Hotels, 102 Nev. 606, 608, 792 P.2d 497, 498 (1986), citing 

Richardson v. Perales, 402 U.S. 389 (1971).  Substantial evidence was well defined in Robertson Transp. 

Co. v. P.S.C., 39 Wis.2d 653, 159 N.W.2d 636, 638 (1968): 
 

[S]ubstantial evidence [does] not include the idea of this court weighing the 
evidence to determine if a burden of proof was met or whether a view was 
supported by the preponderance of the evidence. Such tests are not 
applicable to administrative findings and decisions. We [equate] substantial 
evidence with that quantity and quality of evidence which a reasonable man 
could accept as adequate to support a conclusion. And, in this process, sec. 
227.20(1)(d) Stats. providing that the decision of an agency may be reversed 
if unsupported by substantial evidence in view of the entire record as 
submitted does not permit this court to pass on credibility or to reverse an 
administrative decision because it is against the great weight and clear 
preponderance of the evidence, if there is substantial evidence to sustain 
it. [Emphasis added.] 
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Recent Nevada Supreme Court and Nevada Court of Appeals opinions outlining the role of 

hearing officers confirm that the standard is substantial evidence. See O’Keefe v. Dep’t. of Motor 

Vehicles, 134 Nev. Adv. Op. 92, 431 P.3d 350 (Dec. 6, 2018) (noting a discharge for just cause is one 

that is supported by substantial evidence) and Dep’t of Corr. v. Ludwick, 135 Nev. Adv. Op. 12, 440 P.3d 

43, 45 (2019). See also Nevada Dep’t of Motor Vehicles v. Adams, No. 68057, 2017 WL 521774, at 2 

(Nev. App. Jan. 30, 2017) (unpublished) (noting Nassiri may have caused confusion because it noted 

the standard of proof was by a preponderance of the evidence, but that was in relation to the agency's 

determination for its [occupational] licensing [revocation] proceedings; “substantial evidence” is the 

proper standard of review to be used during the hearing officer's review). 

Here, the hearing officer made findings of fact that NDOC did not meet its burden of proving by 

preponderance of the evidence that the Employee permitted use of force or knowingly and intentionally 

submitted a report with false or misleading information. The hearing officer used a burden that is not 

supported by state law or the recent Nevada Supreme Court and Nevada Court of Appeals opinions 

outlining the role of the hearing officers.  

In this case, NDOC’s factual determinations were reasonably supported by evidence of sufficient 

quality and quantity. In making its decision to dismiss Employee, NDOC reviewed the reports and video 

evidence, and conducted an investigation, which included interviews of several inmates and the officers 

present on the scene. All of the evidence showed that Employee and Valdez singled out Norelus. NDOC 

witnesses testified that the length of time the inmate was on the wall was excessive and that the inmate 

did not pose a threat. The evidence showed Employee could have taken other steps to deescalate the 

situation but instead required the inmate to stay on the wall long after his pat search was over. NDOC 

reasonably believed the evidence to support the violations in the SOC. Additionally, NDOC Wardens 

and Associate Wardens involved in the disciplinary matter testified on why the evidence they reviewed 

demonstrated egregious misconduct, warranting dismissal.  Under the appropriate evidentiary standard, 

it is clear that Employee violated policies, was dishonest, and allowed an assault to occur.  

Thus, it was clear error for the hearing officer to rely on an improper standard of proof and the 

District Court should reverse and remand to the hearing officer to determine whether substantial evidence 

supported NDOC’s determination that Employee violated NAC 284.650(1), (10), and (21).   
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E. The Hearing Officer’s Decision was Arbitrary and Capricious and Clearly Erroneous In 

View of the Reliable, Probative, and Substantial Evidence On the Whole Record  

The District Court may set aside a final decision by a hearing officer where the final decision is 

clearly erroneous in view of the reliable, probative and substantial evidence on the whole record.”  NRS 

233B.135(3)(e).  Substantial evidence has been defined as that which “a reasonable mind might accept 

as adequate to support a conclusion.” NRS 233B.135(4); State, Emp. Sec. Dep’t v. Hilton Hotels, 102 

Nev. 606, 608, 792 P.2d 497, 498 (1986), citing Richardson v. Perales, 402 U.S. 389 (1971). A decision 

is arbitrary, capricious, or unsupported, if it is not “supported by substantial evidence in the record.”  

Clark Cnty. Educ. Ass’n v. Clark Cnty. Sch. Dist., 122 Nev. 337, 342, 131 P.3d 5, 9 (2006).   

In O’Keefe v. Dep’t. of Motor Vehicles, the Supreme Court established the correct three-part 

review hearing officers should conduct when evaluating a dismissal. 134 Nev. Adv. Op. 92, ___ P.3d 

___ (Dec. 6, 2018). First, the hearing officer reviews de novo whether the employee in fact committed 

the alleged violation(s). O’Keefe at *12. The hearing officer applies a substantial evidence standard when 

determining if a violation occurred. See id. at *9 (explaining the reasonableness standard is the substantial 

evidence standard of review); id. at *10 (noting a discharge for just cause is one that is supported by 

substantial evidence); id. at *13 (noting that substantial evidence supported the appointing authority’s 

decision). Second, the hearing officer determines whether the violation is serious enough to support 

dismissal as a first-time disciplinary action. See id. at *12; NRS 284.383(1). “If the agency’s published 

regulations prescribe termination as an appropriate level of discipline for a first-time offense, then that 

violation is necessarily ‘serious’ as a matter of law.” O’Keefe at 134 Nev. *12-13. Third, “the hearing 

officer applies a deferential standard of review to the agency’s determination that termination will serve 

‘the good of the public service.’” Id. at *13. The appointing authority must merely demonstrate a “rational 

connection between the facts found and the choice made[.]” Id. at *13 (internal citation omitted). This 

constitutes the just cause analysis. 

Here, the hearing officer only reached step one under O’Keefe. The hearing officer determined 

that Navarrete did not commit the alleged violations. ROA 583-591.  However, the hearing officer’s 

Decision was arbitrary, capricious, and clearly erroneous in view of the reliable, probative, and 

substantial evidence on the whole record. The substantial evidence in the record demonstrates that 
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NDOC’s decision to dismiss Employee was reasonable and based on just cause. The substantial evidence 

in the record does not support the hearing officer’s findings and conclusions.  

1. Violations of NDOC regulations on use of force and restraints 

The hearing officer held that Employee did not willfully employ or permit the use of unauthorized 

force. ROA 589. This holding is contradictory to the hearing officer’s other findings and the evidence in 

the record. Specifically, the hearing officer found that a random pat search typically is completed in a 

minute or so. ROA 584. The hearing officer further found, although the pat down was completed less 

than two minutes into the incident, Norelus was kept on the wall because he was not complying, verbally 

abusive, and agitated. ROA 584-585.  The video evidence of the event does not support this finding.  

Additionally, at the hearing, Moore, Wachter, Adams, Russell and Howell testified that Norelus, while 

fidgety, was not agitated, did not pose a physical threat, and even if not complying should not have stayed 

on the wall for over ten minutes. The post order requires counseling to be discreet and timely. The hearing 

officer goes on to find that Employee’s “testimony was that Officer Valdez verbally told the inmate he 

was going to cuff him and take him to the sergeant, yet, there was no signs that Officer Valdez actually 

had his handcuffs in hand.” ROA 585 (emphasis added). Indeed, the testimony from at least five other 

witnesses supported NDOC’s conclusion that Valdez was not attempting to restrain the inmate until after 

the force was used and that Valdez’s actions on the video did not conform to NDOC’s policies and 

training on restraining an inmate. Interestingly enough, the hearing officer found that Valdez’s conduct 

continues to appear unjustified. Yet, despite the substantial evidence that Employee as a senior officer is 

held to a higher standard and had an obligation to intervene, and the evidence that Employee could have 

restrained the inmate immediately and taken the inmate to the on duty sergeant, rather than keep him on 

the wall for an extended period of time, the hearing officer concluded Employee did nothing wrong. The 

Decision completely ignores any of the testimony provided by five witnesses from NDOC ranging in 

rank from officer to warden. The hearing officer found that Employee had the discretion to keep the 

inmate on the wall for the extended period of time and that there is no rule to immediately bring a non-

compliant inmate to the sergeant. ROA 589. Again, the hearing officer completely ignored the undisputed 

evidence and testimony. 

NDOC AR 405 Use of Force, OP 405 Use of Force, OP 407 Use of Restraints, Search and Escort 
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Post Order were all admitted into evidence. These policies and procedures are substantial evidence that 

the force used was not a spontaneous use of force, because there was no emergency.  These policies and 

procedures further exhibited that the force used was not reasonable and was in fact excessive because 

Norelus was not a physical threat to the officers and the testimony of other NDOC staff stated that the 

force used was not reasonable in light of the circumstances. Additionally, the policies and procedures, as 

well as the substantial evidence and testimony, show that Valdez was not “attempting to restrain” 

Norelus. Valdez did not have his handcuffs out and did not approach the inmate in a way to indicate he 

was going to restrain him. In fact, the hearing officer found there were no signs that Valdez actually had 

his handcuffs in hand. ROA 585. The testimony of Wachter, Moore, Adams, Russell and Howell further 

showed that Employee’s actions were in violation of policy and custom and that he should have taken 

different action and should not have kept the employee on the wall.  

2. Violations of dishonesty 

The hearing officer held that Employee did not knowingly and intentionally submit a report with 

false or misleading information. ROA 591. This holding is contradictory to the hearing officer’s other 

findings and the evidence in the record. Specifically, the hearing officer found that there was no signs 

that Officer Valdez actually had his handcuffs in hand. ROA 585 (emphasis added). Yet, the hearing 

officer found Employee’s report that the inmate “came off the Culinary wall while C/O Valdez was 

attempting to restrain him resulting in a spontaneous use of force” to be honest. Wachter, Moore, 

Adams, Howell, and Russell testified that the evidence did not show Valdez was attempting to restrain 

the inmate. The testimony of Adams, Howell and Russell stated that Employee’s report was not only 

false and misleading, but contained glaring omissions regarding the events leading up to the use of force. 

The hearing officer disregarded this undisputed testimony and relied on the testimony of Dean Willett, 

the direct supervisor who was on duty that day but not present at the incident with inmate Norelus. Willet 

testified that when he reviewed Employee’s report that day, he believed it to be sufficient. ROA 143-144.  

However, Willett also testified that the main objective when reviewing a report is whether it flows, that 

it’s written properly, and that grammar’s correct. ROA 144. Willett did not review Employee’s report in 

conjunction with watching the video. ROA 147. Willett said that the description of the force, such as 

putting an arm around the inmates’ neck, should be in the report. ROA 150. However, Willett was not 
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reviewing the report for violations of NAC 284.650. In fact, the testimony was that AW Adams was in 

charge of reviewing the reports in NOTIS and saw concerns with the video and report and referred for 

investigation. Willett had no involvement in the investigation, adjudication or determination of discipline. 

ROA 151-152. The testimony from Moore, Wachter, Adams, Russell and Howell supported NDOC’s 

conclusion that Employee’s report was not accurate or truthful. Despite this overwhelming evidence, the 

hearing officer after “much soul searching” found Employee’s report factually accurate. ROA 590. 

As stated at length above, there was significant testimony and evidence admitted supporting that 

the Employee committed the alleged violations. The video of the use of force in this case was admitted 

into evidence. The video clearly shows that inmate Norelus was singled out to stay on the wall for over 

ten minutes after his pat down search was complete. While the video shows inmate Norelus fidgeting 

some, the video clearly shows that the inmate was not acting in a threatening manner to the officers. In 

fact, the hearing officer found that the inmate “did not appear to be a physical threat.” ROA 589. 

Additionally, evidence showed Valdez and Employee had previously engaged in name-calling 

and singling Norelus out. ROA 811.  Wachter testified he had to counsel Valdez on his interactions with 

inmates and said “our job is to quell situations, not get them riled up.” ROA 813. 

Several witnesses, including AW Adams, Supervisory Investigator Rod Moore, Officer Wachter, 

Warden Howell and Employee testified that NDOC does not train their officers to use the manner of 

force as was used on inmate Norelus (arm around inmate’s neck or choke hold). Additionally, several of 

the same witnesses testified that a non-compliant inmate can be restrained and that an officer placing his 

arm around the inmate’s neck is not an appropriate or trained method to restrain an inmate. These 

witnesses further testified that it would be appropriate to restrain the inmate and contact the sergeant to 

advise that the inmate was not complying.  

Several supervisory witnesses, including AW Adams, Warden Russell and Warden Howell, 

testified that the report written by Employee was dishonest. Particularly, several witnesses testified the 

statement that “inmate Noreulus #1104257 came off the Culinary wall while C/O Valdez was attempting 

to restrain him resulting in a spontaneous use of force” was both misleading and false because the video 

evidence does not support that Officer Valdez was restraining or attempting to restrain the inmate.  

The hearing officer found that there were no signs that Officer Valdez actually had his handcuffs 
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in hand and that the inmate’s “hands remain on the wall.” The hearing officer further found that Valdez’s 

conduct appears to be “unjustified.” Id. The hearing officer found that there is no rule on the length of 

time an inmate could be kept on the wall. Id at 7. Yet, the hearing officer heard ample testimony that 

there appeared to be no reason for Norelus to have been on the wall for over ten minutes. Despite this 

evidence, the hearing officer found that Employee did not permit the use of unauthorized force.  

As stated above, the hearing officer found that the inmate’s hands remained on the wall and that 

there was no evidence that Valdez was restraining the inmate. However, despite these findings, the 

hearing officer also did not find that Employee’s statement that the “inmate… came off the wall while 

C/O Valdez was attempting to restrain him” to be false or misleading. Instead, the hearing officer after 

“much soul searching” found the report to be factually accurate.  

The hearing officer’s determination that Employee did not permit unauthorized force and that 

Employee was not dishonest when he wrote his incident report is contrary to the reliable, probative and 

substantial evidence in the whole record. Furthermore, the hearing officer’s reference that he came to a 

conclusion after “soul searching” is an abuse of discretion, arbitrary and capricious, and in error in light 

of the reliable, probative, and substantial evidence in the record. The hearing officer’s personal opinions 

and soul-searching are not a basis for determining if the Employee engaged in misconduct.  

VII.  

CONCLUSION 

 This Court’s review of the Record on Appeal will show that the Findings of Fact, Conclusions of 

Law Decision and Order of the administrative hearing officer below contains errors of law, and the 

hearing officer abused his discretion and acted arbitrarily and capriciously in setting aside the dismissal. 

Therefore, Petitioner respectfully requests entry of this Court’s Order granting Petitioner’s Petition for 

Judicial Review and reversing and setting aside the hearing officer’s Decision in its entirety. 

 DATED November 27, 2019. 
 AARON D. FORD 

 Attorney General 
 
 By: /s/ Michelle Di Silvestro Alanis                                                    
      Michelle Di Silvestro Alanis (Bar No. 10024) 
      Supervising Senior Deputy Attorney General  

 Attorneys for Petitioner 
 State of Nevada ex rel. Department of Corrections 
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 O’Keefe v. Dept. of Motor Veh., 134 Nev. 752, 431 P.3d 350 (2018).1

5

I. STATEMENT OF ISSUES PRESENTED FOR REVIEW

Under the first step of O’Keefe’s  three-step review of an employee’s1

dismissal from the State Personnel System, the hearing officer must conduct a de

novo review to determine whether the employee did “in fact” commit the alleged

violation. On this Petition for Judicial Review (“PJR”), this Court need only

consider:

1. What standard of proof is required to prove the employee did “in

fact” commit the alleged violation?

2. Did NDOC prove Navarrete did “in fact” violate NAC 284.650(21)

for acts of violence in the workplace based on Officer Valdez’ use of

force on October 9, 2016?

3.  Did NDOC prove Navarrete did “in fact” violate NAC 284.650(10)

for dishonesty in his use of force report regarding the October 9,

2016, incident?

II. STATEMENT OF THE CASE

Petitioner State of Nevada ex rel. its Department of Corrections (“NDOC”)

terminated Respondent Jose Miguel Navarrete’s (“Navarrete”) employment as a

senior corrections officer on April 21, 2017. (ROA 587.) Navarrete appealed his

termination to the Department of Administration Personnel Commission on May

8, 2017, in accordance with NRS 284.390. (ROA 587 & 1147.)  

On January 29, 2018, the hearing before the State Personnel Commission

was stayed pending the resolution of the corresponding criminal case brought by

the State of Nevada against Navarrete for the incident at issue in this case. (ROA

1115; and see St. of Nev. v. Navarrete, Case No. C-18-333098-2, filed in the

Eighth Judicial District Court.) After a jury acquitted Navarrete on all charges,

including oppression under color of office, inhumanity to prisoner, and false report

by public officer, this case proceeded to hearing before Hearing Officer Mark

Gentile (“Gentile”). (ROA 687-88.)
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 135 Nev. Adv. Op. 12, 440 P.3d 43 (2019)2

6

The hearing in this case took place on April 2, 2019 and April 16, 2019.

Before Gentile issued his decision, the Nevada Supreme Court published its

decision in NDOC v. Ludwick  on May 2, 2019, where it invalidated AR 339,2

which was the basis for three of the charges brought against Navarrete in this case.

(ROA 846.) Both parties provided Gentile with supplemental briefing on this

issue. (ROA 593-610.) The decision at issue was filed on May 30, 2019. (ROA

583.)

III. STATEMENT OF FACTS

Navarrete was terminated for an incident involving another correction

officer, Paul Valdez (“Valdez”), and inmate Rickie Norelus (“Norelus”) at

Southern Desert Correctional Center (“SDCC”). (ROA 583.) On October 9, 2016,

during the breakfast service, Navarrete and Valdez “were randomly searching

[numerous] inmates leaving [the] culinary for contraband.” (ROA 583-84.) This

search, as well as other searches, are “a common occurrence” at SDCC. (ROA

583.) A surveillance video recorded the incident from a single perspective with no

audio. (ROA 583.)

The standard procedure for these searches is to have the inmate place their

hands against the wall and submit to a brief pat down search. (ROA 584.) While

there is no set time frame for each individual search, the process is typically

completed in about a minute. (ROA 584.)

During the hearing at issue, Gentile was provided an enhanced and slow

motion video of the crucial moments of this incident. (ROA 584, 709-11 & 1150-

51.) Navarrete also provided comprehensive testimony regarding what occurred

during each stage of the encounter. (ROA 584.) Gentile found Navarrete

credible. (ROA 584.)

/ / / /

/ / / /

/ / / /

JA 1470



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

7

Gentile also found, “without question”:

that Mr. Norelus was acting differently than the other inmates when
placed on the wall for a pat down. He was clearly agitated and his
hands were not in the proper position. He appears to be continually
looking around anxiously. There is, unfortunately, no audio and one
cannot determine what is being said by the officers or the inmates -
yet, the head and body movements of all reflect, without a doubt, that
there was continual chatter by inmate Norelus. The testimony by Mr.
Navarrete was that Mr Norelus was being uncooperative and verbally
abusive throughout the encounter.

(ROA584.) These findings support Navarrete’s testimony that Norelus was

noncompliant. The hearing officer also found that Norelus’ search occurred at the

1:50 minute mark and “that after the search was completed, [Norelus] again, took

his hands off the wall and was not complying.” (ROA 584.) The video supports

this finding . (ROA 585.) From the 2:00 to 3:00 minute mark, Norelus’ agitation

and verbal abuse continues. (ROA 585.) From the 3:00 to 6:00 minute mark,

Norelus is moving a lot and there “appears to be a lot of communication between “

Norelus and the officers. Norelus continues “to be verbally abusive and agitated.”

(ROA 585.)

Between minutes 6 and 9, Norelus’ same conduct continues. (ROA 585.)

With regard to Navarrete, Gentile specifically finds he “positions himself

alongside the inmate and it does appear he is trying to de-escalate the situation,

which is what [Navarrete] described.” (ROA 585.) While this approach does seem

to calm Norelus, “there is still a lot of head movements and animated

conversation.” (ROA 585.)

Because it was a relatively minor issue, and Navarrete did not know the

inmate because of his recent shift change, Navarrete opted to attempt to build a

good rapport with Norelus by counseling him and attempting to de-escalate the

situation. (ROA 107 & 109-10.) This conduct is seen throughout the video through

Navarrete’s calm demeanor, including leaning on the wall to show the inmate he is

not a threat. (ROA 585.)

/ / / /
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8

Navarrete wanted to obtain the inmate’s compliance because SDCC was (1)

on partial lock down, (2) short-staffed that day, and (3) cracking down on

“contraband”smuggled out of morning chow. (ROA 112-14.) In situations where

an inmate is not compliant, the officers have the option to restrain the inmate and

bring him to the next in command. (ROA 114 & 475.) This process could end up

taking longer and would only leave one officer in charge of the other inmates so it

is left in the officer’s discretion to determine whether such action is appropriate.

(ROA 479-80.) This is not an ideal situation for a prison that is on partial lock

down and short-staffed. (ROA 475-76.) 

It is at the 10:40 minute mark that the situation implodes. At that time,

“Norelus takes his hand off the wall and looks at his wrist” and “appears to be

continually talking.” (ROA 585.) Valdez then approaches Norelus from behind

and tells Norelus he is going to cuff him and bring him to the sergeant. (ROA

585.) With regard to this incident, the hearing officer found:

As Officer Valdez abruptly approaches the inmate from behind, the
inmate does move backward slightly off the wall and looks over his
left shoulder. You can see the inmate’s left arm and shoulders slightly
moving backwards, but the hands remain on the wall. Officer Valdez
then pushes the inmate into the wall, grabs the inmate’s neck with his
right arm, and wrestles him to the ground.

(ROA 585.)

This all “occurred in a matter of a few seconds.” (ROA 585.) Valdez

immediately cuffed Norelus once on the ground, and Navarrete came over to

assist. (ROA 585.) Gentile found that even with the enhanced video, Valdez’

conduct was unjustified. (ROA 585.)

With regard to the post-incident video, that includes audio, Gentile found

that while Norelus is leaving the area he is “laughing at the officers and claiming

they will ‘put his kids through college.’” (ROA 586.) He also “does not appear

/ / / /

/ / / /
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9

injured and his conduct makes it seem as if he may have been baiting the officers

to some extent, which according to the testimony is a common occurrence” at

SDCC. (ROA 586.)

Navarrete later submitted an informational report, which states: 

On October 9, 2016 I, Senior Correctional Officer Navarrete was
assigned to Search and Escort Southern Desert Correctional Center.
At approximately 06:45 hours inmate Norelus #1104257 came off the
Culinary wall while C/O Valdez was attempting to restrain him
resulting in the spontaneous use of force. When inmate Norelus came
off the wall he was resisting and both he and C/O Valdez went to the
ground. I then assisted in holding the inmates upper body down so
that C/O Valdez could restrain him. I notified supervisors and called
medical so that they could respond to the scene. Medical responded
and inmate Norelus was escorted to the infirmary to be further
evaluated.

 
(ROA 586.) 

With regard to Navarrete’s involvement in this incident, Gentile specifically

found that NDOC failed to establish “factually by a preponderance of the

evidence, that [] Navarrete willfully employed or permitted the use of

unauthorized or excessive force” and that “there is absolutely no evidence to

reflect that he personally utilized excessive force.” (ROA 588.) This is because

Valdez’ use of force “was quite sudden and was over in a matter of a few

seconds.” (ROA 589.) Gentile specifically found Navarrete could not have

anticipated, nor prevented, Valdez’s spontaneous use of force. (ROA 589.)

With regard to the charge of dishonesty in relation to Navarrete’s use of

force report, the hearing officer found, as follows:

Navarrete wrote the report without the benefit of reviewing any video
- he was trying to assimilate and explain this unexpected event he saw
occur literally in a a matter of second. The reality is Mr. Navarrete
saw this event (the physical use of force by Officer Valdez) take place
in a matter of 2-3 seconds, from a side perspective. He saw it only one
time.

(ROA 590.) He then concluded:

/ / / /
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Navarrete’s report is brief and, essentially, factually accurate given
what he reasonably could be expected to have perceived at the time.
From his testimony, and even in his pre-hearing interviews, it is clear
that he believed, initially, Officer Valdez was intending to restrain the
inmate. While this was happening, a spontaneous use of force
situation occurred. Norelus did come off the wall as Officer Valdez
was either properly or improperly attempting to restrain him, but I do
not think Mr. Navarrete could be fairly called up to conclude from his
2-3 second perception whether Officer Valdez’ actions were
appropriate or not, or whether the take down was initiated by the
wrongful conduct of the inmate or of Officer Valdez. The inmate did
rock backwards just prior to physical contact. I do not believe that
Mr. Navarrete was in the position to know what Officer Valdez
perceived or why this ended as it did. Mr. Navarrete’s report is a
bland statement of events which are, essentially, true. “When he came
off the wall he was resisting.” They did end up about 15 feet away -
inmate Norelus didn’t just flop to the ground. Both officers,
ultimately, had to restrain the inmate. Once again, this appears, to me,
to be a plain statement that appears, essentially true.

(ROA 590-91.)

Based on these factual findings, and NDOC’s failure to prove otherwise by

a preponderance of the evidence, Gentile concluded that Navarrete’s dismissal

from NDOC be reversed with restoration to his prior position with back pay and

benefits. (ROA 591.)

IV. SUMMARY OF THE ARGUMENT

In the almost 30 pages of NDOC’s Opening Brief, NDOC argues form over

function. It argues its substantial rights were violated, but all arguments under

NRS 233B.135 are merely conclusory statements referencing the various ways a

party’s substantial rights could be violated. NDOC never states how or why any of

its rights were violated by Gentile to support the reversal of Gentile’s decision. 

The violations brought against Navarrete by NDOC are redundant. NAC

284.650(10) and AR 339.07.9 both relate to dishonesty. Gentile ultimately found

Navarret’s report did not include false or misleading statements, which means he

was not dishonest.

/ / / /
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NAC 284.650(21), AR 339.07.17, and NDOC”s interpretation that NAC

284.650(1) (relying on AR 405) all relate to uses of violence. Gentile found

Navarrete did not permit excessive force or personally use force. These findings

require reversal of NDOC’s termination under all of these provisions.

NDOC has made this case extremely more difficult than it actually is.

Gentile ruled on the merits of the actual conduct. NDOC puts form over function

when it claims Gentile relied on AR 339. NDOC charged Navarrete with five

violations that are redundant of the same two issues, dishonest and use of force.

These arguments have no regard for judicial economy and seek to multiply these

proceedings without justification.

Because Gentile ruled on the actual merits of the conduct at issue under the

standard required by the first step of O’Keefe, which requires proof by a

preponderance of the evidence, this Court should affirm Gentile’s decision. 

V. LEGAL ARGUMENT

The final decision of a state agency is “deemed reasonable and lawful” until

proven otherwise. NRS 233B.135(2). The party attacking the decision on a PJR

bears the burden of proof to invalidate an agency’s decision. Id. On a PJR, the

petitioner must prove the agency’s decision violates its substantial rights. Id. To

meet this burden, the petitioner must prove the agency’s decision (1) violates the

constitution or other statutory provisions, (2) exceeds the agency’s statutory

authority, (3) is based on an unlawful procedure, (4) constitutes legal error, (5)

clearly erroneous based on “reliable probative and substantial evidence on the

whole record,” or (6) “arbitrary and capricious or characterized by abuse of

discretion.” Id. A decision is “arbitrary and capricious” when it disregards the

facts and circumstances of the case. Meadows v. Civ. Serv. Bd. Of LVMPD, 105

Nev. 624, 627, 781 P.2d 772 (1989).

/ / / /
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NRS 233B.135(3) limits this Court’s ability to set aside a state agency’s

decision. This Court is statutorily prohibited from substituting its judgment on the

weight of the evidence or credibility of the witnesses found by the agency to

determine a question of fact. Id.; see also Gilman v. Nev. St. Bd. of Veterinary

Med. Exam., 120 Nev. 263 (2004); Knapp v. St. Dept. of Prisons, 111 Nev. 420,

423, 892 P.2d 575 (1995); Nev. Indust. Commn. v. Williams, 91 Nev. 686, 541

P.2d 905 (1975). 

When the agency’s conclusions of law are closely related to the findings of

fact, those legal conclusions must also be afforded deference and may not be

disturbed if supported by substantial evidence. Jones v. Rosner, 102 Nev. 215, 719

P.2d 805 (1986). 

In this case, NDOC has failed to set forth a coherent argument to allow this

court to invalidate Gentile’s decision. That decision analyzes this case on the

merits, despite NDOC’s failure to properly obtain an extension for its initial

decision under NAC 284.6555(1)(b). That decision also properly decides this case

in light of Ludwick’s invalidation of AR 339 after this case was submitted for

decision.

NDOC would like this Court to ignore O’Keefe and Nassiri and rubber

stamp its initial determination to terminate Navarrete’s employment, even though

the facts have proven both beyond a reasonable doubt, at the criminal level, and by

a preponderance of the evidence, before Gentile, that Navarrete did not do what

NDOC claims.

A. NDOC wants this Court to allow it to continue to waste tax payer
money for not properly obtaining extensions for investigations
leading to discipline.

In 2011, NRS 284.387 was amended to ensure fairness and due process in

connection with internal investigations. To meet this goal, the legislature enacted

strict time limits on internal investigations of employees. These time limits require

an investigation “be completed and the employee notified of any disciplinary
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action within 90 days after the employee is provided notice” of the investigation.

NRS 284.387(2). An extension of 60 days is only allowed upon a showing of good

cause for the delay. Id. These time limits were intended to ameliorate the financial

effects of the State keeping employees on prolonged paid administrative leave

during the 90 day investigatory period. (See Minutes of the Senate Committee on

Legislative Operations and Elections, May 10, 2011, 76  Sess, A.B. 179, at pp. 8-th

9.)

To ensure this legislative goal is met, NAC 284.6555(1)(b) requires an

employer requesting an extension to explain “why the appointing authority is

unable to complete the internal administrative investigation and make a

determination” within the 90 day statutory period. 

Navarrete was served with his notice of investigation on October 21, 2016.

(ROA 743.) This meant that he had to be served with an NPD-41 Specificity of

Charges by no later than January 17, 2017. See NRS 284.387(2).

On January 13, 2017, NDOC requested a 60 day extension from the

Division of Human Resource Management. (ROA 731-33.) The stated reason for

the request was “The Specificity of Charges is currently under review at the

Attorney General’s Office.” (ROA 731.) The extension was granted on January 17,

2017. (ROA 729 & 737.)

Pursuant to the plain language of the statute, extensions may not be given

based upon mere request; rather such extensions are only granted “upon showing

good cause for the delay.” An overextended caseload is not “good cause” for

delay. Good cause must be “the result of the events unforeseen and uncontrollable

by both counsel and client”. See Miss. v. Turner, 498 U.S. 1036, 111 S. Ct. 1032

(1991); See Pfeiffer v. Merit Sys. Prot. Bd., 230 F.3d 1375 (Fed. Cir. 1999).

Here, there was no good cause for a delay requiring an extension, much less

a showing of good cause by NDOC when it made its request. Rather, the facts

reveal that the Office of the Inspector General completed its investigation and
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submitted the matter for adjudication to Warden Jo Gentry on December 9, 2016.

(ROA 741.) Warden Gentry sustained the charges on December 13, 2016. (ROA

89.) This is more than one month before the January 17, 2017, deadline for the

NPD-41. It is unclear why NDOC was dragging its feet and essentially wasting tax

payer money by keeping Navarrete on paid administrative leave when it knew one

month prior to its request for the extension that it was sustaining the alleged

violations against Navarrete. 

There was no reason why NDOC could not prepare and have the Attorney

General’s office review the NPD-41 Specificity of Charges in the one month

between December 13, 2016 and January 17, 2017. The e-mails generated in

connection with the requested extension do not purport to claim “good cause for

delay”; rather they demonstrate that NDOC was making multiple requests in

multiple cases. (ROA 733.) Because no showing of anything unforeseen,

uncontrollable, or complicated was made on January 13, 2017, when the request

was sought, the extension was unlawful and the resulting discipline untimely.

NDOC violated NRS 284.387, NAC 284.6555(1)(b) and the legislature’s intent to

save taxpayer money when it granted this 60-day extension without a sufficient

showing of a “good cause for delay.” 

While it is understood Gentile did not make a decision on this issue and

opted to decide this case on the merits, the timeliness issue shows NDOC has a

history of not properly following Nevada law, in this case, to the tax payer’s

detriment. 

B. NDOC’s decision to terminate Navarrete was reversed because it
simply could not prove the allegations brought against Navarrete.

The NPD-41 Specificity of Charges, in this case, alleges Navarrete violated

the following regulations:

NAC 284.650(1) Activity which is incompatible with an
employee’s conditions of employment
established by law or which violates a
provision of NAC 284.653 or NAC 284.738
to 284.771, inclusive.
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NAC 284.650(10) Dishonesty

NAC 284.650(21) Any act of violence which arises out of or in
the course of the performance of the
employee’s duties, including without
limitation, stalking, conduct that is
threatening or intimidating, assault or
battery.

The NPD-41 also alleged violations of AR 339.07.9 for false or misleading

statements and AR 339.07.17 for unauthorized use of force.

NDOC’s reliance on AR 339 is their attempt to skip the progressive

discipline mandated by NRS 284.383 and NAC 284.638, which provide for a

documented warning or, at worst, a written reprimand. AR 339.07.9  is a “Class 5"

offense authorizing termination and AR 339.07.17 is a “Class 4-5" offense

authorizing suspension or termination. (ROA 846.)

AR 339, however, was recently invalidated by the Nevada Supreme Court

because it was never submitted to or approved by the Personnel Commission to

authorize discipline of an employee. Ludwick, 135 Nev. Adv. Op. 12, 440 P.3d 43

(2019).

The alleged violation of NAC 284.650(1) also does not survive the Ludwick

decision. That statute authorizes discipline for activity incompatible with

conditions of employment “established by law” or which violated provisions of

NAC 284.653 or NAC 284.738 to 284.771, inclusive. There is no condition of

employment established “by law” implicated in this case. 

In order to discipline an employee under NAC 284.650(1), the appointing

authority is required to determine the specific activities prohibited by an employee

because those activities are “inconsistent, incompatible or in conflict” with the

employee’s duties. NAC 284.742(1). This is not enforceable against an employee

until it is approved by the Personnel Commission. NAC 284.742(1). The

/ / / /
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appointing authority must also include an explanation of the progressive discipline

administered under the policy for the Personnel Commission’s approval. NAC

284.742(3).

The best explanation of this process was recently stated in Ludwick when it

invalidated AR 339 because it was never submitted to or approved by the

Personnel Commission. 

Because AR 339 was deemed invalid, and NDOC failed to provide any

specific facts that Navarrete engaged in activity incompatible with his employment

“by law”, the NAC 284.650(1) alleged violation does not survive the Ludwick

decision. Because AR 339 was not properly enacted, the hearing officer could only

consider the NAC 284.650 allegations of dishonesty and acts of violence in the

workplace.

C. Step one of the O’Keefe standard requires NDOC to prove a
violation actually occurred under the preponderance of the
evidence standard to impose discipline

NDOC refuses to follow the clear guidance provided by the Nevada

Supreme Court to determine the standard of proof in an administrative hearing. In

Nassiri v. Chiropractic Phys. Bd., the Court clarified the confusion surrounding

issues regarding the standard of proof required during an administrative hearing

and the standard of review on a PJR of an administrative decision. 130 Nev. 245,

249-50, 327 P.3d 487 (2014).

The standard of proof applied during an administrative hearing is

determined by the governing statute. Id. at 250. If a standard of proof is not clearly

stated in the governing statutes, then reason and public policy are used to

determine the applicable standard of proof. Id. at 250-51. 

The preponderance of the evidence standard is regularly upheld in Nevada

as the “minimum civil standard of proof” consistent with due process Id. at 251.

Because it is the minimum standard, “[t]here is no lower standard.” Id. A lower
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standard “would be nonsensical” and “allow a tribunal to reach a conclusion even

after reasoning that the conclusion is more likely to be incorrect than” correct. Id.

at fn 3.

Because Navarrete is an employee under the State Personnel System, NRS

284.385 and NRS 284.390 are the governing statutes regarding the standard of

proof required in a hearing to determine the reasonableness of dismissal. Neither

of these statutes explicitly state the standard of proof required in such hearings.

Based on Nassiri’s guidance, this Court must look to reason and public policy to

determine the applicable standard of proof based on the language of the statute. 

NRS 284.390(7) states:

If the hearing officer determines that the dismissal . . .was without
just cause as provided in NRS 284.385, the action must be set aside
and the employee must be reinstated, with full pay for the period of
dismissal, demotion or suspension.

NRS 284.385(1)(a) allows the dismissal of an employee if it serves “the good of

the public service.”

Recently, some deputy attorney generals, including counsel for NDOC, have

argued the “just cause” standard from Southwest Gas Corp. v. Vargas, 111 Nev.

1064, 901 P.2d 693 (1995), should apply. The fallacy of this argument is that

Vargas does not actually hold that an employer’s “just cause” for termination need

only be proven by substantial evidence. This interpretation fails to consider the

crux of Vargas, which considers the interplay of the at-will employment doctrine

and basic contract principles. Vargas carves out a narrow exception to the at-will

doctrine to account for unilateral promises provided to employees by their

employer in an employment handbook. Because it is a narrow exception, the basic

premise of the at-will doctrine survives; either the employer or the employee may

terminate the employment relationship at any time.

/ / / /
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The Vargas decision is analogous to how federal courts interpret an

employer’s “legitimate business reason” for termination in employment

discrimination cases. In those cases, courts have consistently held they “should not

second guess an employer’s exercise of its business judgment in making personnel

decisions, as long as they are not discriminatory.” EEOC v. Republic Serv. Inc.,

640 F.Supp.2d 1267, 1313 (D. Nev. 2009). Courts have also held that an

employer’s decision to terminate an employee need not be wise, correct, or fair.

Cianci v. Pettibone Corp., 152 F.3d 723, 726 (7  Cir. 1998). This is because inth

private sector employment discrimination cases, the court does not “sit as super-

personnel departments reviewing the wisdom or fairness of the business judgments

made by employers.” Elam v. Reg. Finan. Corp., 601 F.3d 873, 880 (8  Cir. 2010).th

Unlike in Vargas, Elam, and Cianci, the hearing officer does sit as a super-

personnel department reviewing the correctness, fairness, and wisdom of NDOC’s

termination of Navarrete under the first step of O’Keefe’s three-step review

process under NRS 284.390(1). See O’Keefe, 134 Nev. at 759; see NAC 284.798.

Under the first step of this review, “the hearing officer reviews de novo

whether the employee in fact committed the alleged violation.” Id. In other words,

if the hearing officer finds, based on his de novo review of the evidence, that the

violation did not occur, then he does not consider the remaining two steps and

must reverse the discipline imposed. 

The language of this step mandates the hearing officer utilize the

preponderance of the evidence standard because the hearing officer must

determine whether the violation did “in fact” occur. There is no lower standard of

proof available to meet the level of proof required that a violation did occur.

NDOC’s argument that the substantial evidence standard applies is “nonsensical”

because it would allow the hearing officer or this Court to “reach a conclusion

even after reasoning that the conclusion in more likely to be incorrect” than

/ / / /
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correct. See Nassiri, 130 Nev. at fn 3. Use of the substantial evidence standard

would violate O’Keefe’s requirement of a de novo review to determine if the

violation actually occurred. 134 Nev. at 759.

In addition to the fact that the Legislature has placed the ultimate fact-

finding with hearing officers, it is important to point out that applying the

“substantial evidence” standard from Vargas, instead of the “preponderance of the

evidence” standard from Nassiri, would be a federal constitutional violation.

Unlike private sector employees, such as in Vargas, post-probationary public

sector employees, like Navarrete, have a property interest in their employment

within the meaning of the Fourteenth Amendment’s Due Process Clause. See Clev.

Bd. of Ed. v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487 (1985).

The employer seeking to deprive the employee of his property interest (i.e.

discharge the employee) bears the burden of proving an actual violation occurred

to warrant termination. See Brown v. City of Los Angeles, 102 Cal.App 4th 155,

175, 125 Cal. Rptr. 2nd 474, 488 (2003); See Grievance of Brown, 177 Vt. 365,

865 A.2d 402, 406 (2004). This is the first step required under O’Keefe. 134 Nev.

at 759.

NRS 284.390 does not provide a standard of proof. Therefore, under

Nassiri, the default standard is preponderance of the evidence.130 Nev. at 250-51.

Application of a lower standard would violate step one of O’Keefe and a public

employee’s constitutionally protected property interest in their employment under

the Fourteenth Amendment. See O’Keefe, 134 Nev. at 759; see Grievance of

Muzzy, 141 Vt. 463, 449 A.2d 970 (1982).

Because Ludwick invalidated AR 339, Gentile could only rely on NAC

284.650(10) and NAC 284.650(21) to determine whether Officer Navarrete was

“in fact” dishonest and used excessive force. 

/ / / /
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D. The hearing officer correctly found, under step one of O’Keefe,
that NDOC did not prove the alleged violations actually occurred
by a preponderance of the evidence. 

Under Nevada law, peace officers may use “reasonable force” to protect

themselves and others. The United States Supreme Court has recognized that in

evaluating whether force is reasonable “corrections officials must make their

decisions ‘in haste, under pressure, and frequently without the luxury of a second

chance’.” Hudson v. McMillian, 503 U.S. 1, 6, 112 S.Ct. 995 (1992). 

In Graham v. Connor, the Supreme Court reiterated that use of force must

be evaluated under a standard of “objective reasonableness”. 490 U.S. 386, 391,

109 S.Ct. 1865, 1869 (1989). The Supreme Court emphasized that the

“reasonableness of a particular use of force must be judged from the perspective of

a reasonable officer on the scene, rather than with the 2020 vision of hindsight”

and “not every push or shove, even if it may later seem unnecessary in the peace of

a judge’s chambers” is unreasonable. Id. at 396-97. Rather:

The calculus of reasonableness must embody allowance for the fact
that police officers are often forced to make split-second
judgments—in circumstances that are tense, uncertain, and rapidly
evolving—about the amount of force that is necessary in a particular
situation.

Id.

Gentile determined that Navarrete was not dishonest and did not use

excessive force. (ROA 588-91.) The undisputed evidence proved the use of force

was initiated by Valdez and that Navarrete did not lay hands on Norelus until after

Valdez and the inmate were struggling on the ground. (ROA 585 & 588-89.)

NDOC failed to prove Navarrete used excessive force. 

In addition, Gentile  also found that Navarrete was not dishonest in the use

of force report he prepared after the incident. (ROA 590-91.) He considered the

report written by Navarrete after the incident, along with the fact that Navarrete

/ / / /

/ / / /

JA 1484



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

21

did not review the video before he wrote the report. (ROA 590.) He also compared

the report to the video in conjunction with Navarrete’s testimony, which he found

credible. (ROA 584 & 590-91.)

It is clear from Gentile’s decision that he took Hudson and Graham into

account when he analyzed the issues because the incident took place within a

matter of seconds forcing the officers to make split second decisions.

Based on the above, this Court has no basis to grant the instant PJR because

NDOC has failed to meet its burden of proving the decision at issue violated its

substantial rights under NRS 233B.135(2). First, there is no way for this Court to

find the decision violates the constitution or other statutory provisions. NDOC’s

argument actually calls for the violation of the governing statutes. Second, the

decision does not exceed the hearing officer’s statutory authority. Gentile confined

his decision to the extent of his authority based on the governing statutes and case

law. Third, the only unlawful procedure utilized in this case were based on

NDOC’s improper extension of time. Fourth, nothing in this decision constitutes

legal error. Gentile reviewed the evidence and made a de novo determination,

under step one of O’Keefe, that the alleged violations did not occur. Fifth, the

reliable probative and substantial evidence of the entire record supports the

decision at issue because an employee should not be terminated for something he

did not do. Finally, the decision is not arbitrary or capricious because it properly

takes into account the facts and circumstances of this case.

As such, Gentile’s decision should be affirmed as reasonable and lawful

under NRS 233B.135(2).

/ / / /

/ / / /
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VI. CONCLUSION

Based on the foregoing, this Court should deny the instant PJR and affirm

Gentile’s decision. NDOC has failed to prove its substantial rights were violated

under any of the six grounds enumerated under NRS 233B.135(2), and any further

entertainment of this PJR would be a continued waste of tax payer money.

DATED this   26    day of February, 2020.th

LAW OFFICE OF DANIEL MARKS

   /s/ Nicole M. Young                           
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
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610 South Ninth Street
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JA 1486



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

23

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Office of Daniel Marks

and that on the 26   day of February, 2020, pursuant to NRCP 5(b) andth

Administrative Order 14-2, I electronically transmitted a true and correct copy of

the above and foregoing RESPONDENT’S ANSWERING BRIEF by way of

Notice of Electronic Filing provided by the court mandated E-file & Serve system,

to the e-mail address on file for:

Michelle Di Silvestro Alanis, Esq.    
OFFICE OF THE ATTORNEY GENERAL
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101-1068
Attorney for Petitioner 

Mark Gentile
DEPARTMENT OF ADMINISTRATION
2200 S. Rancho Drive, Suite 210
Las Vegas, Nevada 89102     
Hearing Officer

   /s/ Nicole M. Young                           
An employee of the 
LAW OFFICE OF DANIEL MARKS

JA 1487



 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

AARON D. FORD 
 Attorney General 
MICHELLE DI SILVESTRO ALANIS (Bar No. 10024) 
 Supervising Senior Deputy Attorney General 
State of Nevada 
Office of the Attorney General 
555 E. Washington Ave., Ste. 3900 
Las Vegas NV 89101-1068 
(702) 486-3268 (phone) 
(702) 486-3773 (fax) 
malanis@ag.nv.gov  
 
Attorneys for Petitioner, State of Nevada  
ex rel. Department of Corrections 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
STATE OF NEVADA ex rel. its 
DEPARTMENT OF CORRECTIONS, 
 
                               Petitioner,  
 
      vs. 
 
JOSE MIGUEL NAVARRETE, an individual; 
STATE OF NEVADA ex rel., its 
DEPARTMENT OF ADMINISTRATION, 
PERSONNEL COMMISSION, HEARING 
OFFICER, 
 
                               Respondents. 
 

Case No:   A-19-797661-J 
Dept. No:  XVI 
 
 

PETITIONER’S REPLY BRIEF 
 

 

Case Number: A-19-797661-J

Electronically Filed
5/15/2020 4:00 PM
Steven D. Grierson
CLERK OF THE COURT

JA 1488

mailto:malanis@ag.nv.gov


 

ii 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

TABLE OF CONTENTS 

I. STATEMENT OF FACTS .......................................................................................................... 1 

II. LEGAL ARGUMENT ................................................................................................................. 6 

 A. Hearing Officer’s Decision substantially prejudiced NDOC’s rights................................ 6 

 B. Employee raises issues in his Answering Brief that are not properly before this court. ... 6 

 C. The Hearing Officer’s Reliance on NDOC AR 339 was Clear Error of Law ................... 8 

 D. The Hearing Officer Violated Statutory Provisions and Committed clear Error when He 

Failed to Consider Whether Employee Violated NAC 284.650 (1), (1) and (21). ............ 8 

 E. The Hearing Officer Clearly Erred and Abused his Discretion When He Used the 

Preponderance of the Evidence Standard. ......................................................................... 9 

 F.  The Hearing Officer’s Decision was Arbitrary and Capricious and Clearly Erroneous In 

View of the Reliable, Probative, and substantial Evidence on the Whole Record. ......... 12 

  1. Violation of NAC 284.650 (1) ............................................................................. 13 

  2. Violation of NAC 284.650 (10) ........................................................................... 15 

  3. Violation of NAC 284.650 (21) ........................................................................... 16 

 G.  It was clear error and an abuse of discretion for the Hearing Officer to rely on his “soul 

searching” in determining whether Employee was dishonest.......................................... 17 

III. CONCLUSION .......................................................................................................................... 18 

CERTIFICATE OF COMPLIANCE  ................................................................................................. 19 

CERTIFICATE OF SERVICE  ........................................................................................................... 20 

 
  

JA 1489



 

iii 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

TABLE OF AUTHORITIES 

CASES 
 
Allied-Signal, Inc. v. Nuclear Reg. Comm'n, 
    988 F.2d 146 (D.C. Cir. 1993) ........................................................................................................... 13 
 
Holohan v. Massanari,  
    246 F.3d 1195 (9th Cir. 2001) ........................................................................................................... 13 
 
NDOC v. Ludwick,  

 135 Nev. 99, 440 P.3d 43 (2019) ......................................................................................................... 8 
 
Nassiri v. Chiropractic Physician’s Board of Nevada,  

   130 Nev. 245, 327 P.3d 487 (2014) ..................................................................................................... 9 
 
Nevada Dep’t of Motor Vehicles v. Adams,  

     No. 68057, 2017 WL 521774 (Nev. App. Jan. 30, 2017) ................................................................ 10 
 
O’Keefe v. Dep’t. of Motor Vehicles,  

     134 Nev. 752, 431 P.3d 350 (2018) ................................................................................................. 11 
 
Southwest Gas Corp. v. Vargas,  
       111 Nev. 1064, 901 P.2d 693 (1995) ................................................................................................ 10 
 
Turk v. Nevada State Prison,  
    94 Nev. 101 575 P.2d 599 (1978) ...................................................................................................... 14 
 
United States v. Dierckman,  

  201 F.3d 915 (7th Cir. 2000) ............................................................................................................ 13 
 
Whalen v. Welliver,  
      60 Nev. 154, 104 P.2d 188 (1940) ..................................................................................................... 10 

STATUTES 
 
NRS 209.111 ............................................................................................................................................ 13 
NRS 209.131 ............................................................................................................................................ 13 
NRS 233B ................................................................................................................................................ 11 
NRS 233B.130 ........................................................................................................................................... 6 
NRS 284.385 ........................................................................................................................................ 7, 10 
NRS 284.387 ...................................................................................................................................... 6, 7, 8 
NRS 284.390 ................................................................................................................................ 10, 11, 17 

OTHER AUTHORITIES 
 
NAC 284.650 ........................................................................................................... 8, 9, 13, 14, 15, 16, 17 
NAC 284.653 ........................................................................................................................................... 13  
NAC 284.738 ........................................................................................................................................... 13 
NAC 284.771 ........................................................................................................................................... 13 
NAC 284.794 ............................................................................................................................................. 9 
NAC 284.798 ........................................................................................................................................... 12 

REGULATIONS 
 
AR 339 ....................................................................................................................................................... 8 
AR 405 ........................................................................................................................................... 8, 13, 14 

JA 1490



 

Page 1 of 23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

STATEMENT OF FACTS 

Employee asserts he was terminated for an incident involving another officer, Paul Valdez, and 

an inmate, Rickie Norelus, implying Employee had zero involvement in the incident. See Answering 

Brief at 6. Yet, it is clear from the evidence Employee was directly involved. As the Lead Search and 

Escort Officer, ROA 100-101, Employee was Valdez’s first line supervisor on the day of the incident. 

ROA 500, 783. As depicted in the video of the incident, Employee was the one who searched Norelus 

for contraband and kept Norelus on the wall after the pat down was completed. ROA 838 at 1:28, 1:47-

1:50. Employee continued to approach and talk to Norelus during the 10+ minutes Norelus was required 

to remain on the wall. ROA 838 at 2:30-10:50. After Valdez used excessive, unnecessary force to grab 

Norelus by the neck and throw him on the ground, Employee assisted Valdez placing restraints on 

Norelus, while Employee kneeled on Norelus’ back. ROA 838 10:50-11:31. Because of Employee’s 

involvement, he had to complete an incident report. ROA 872. Thus, it is very clear Employee’s 

termination was a result of his direct involvement in the excessive use of force against Norelus. 

Employee does not dispute that several witnesses provided substantial testimony at the hearing 

on behalf of NDOC. See Answering Brief at 6-10. Employee instead focuses on the hearing officer 

finding Employee credible. See Answering Brief at 6.  While the hearing officer found Employee credible 

(ROA 584), the hearing officer completely failed to consider the witness testimony and the substantial 

documentary evidence in the record, which included transcripts of interviews with several inmate 

witnesses, including Norelus. Senior Investigator Rod Moore, Correctional Officer David Wachter, 

former Associate Warden Minor Adams, Warden Perry Russell, and Warden Jerry Howell testified at the 

hearing and contradicted the alleged “credible” testimony of Employee. ROA 3-282, 283-582.  Without 

discussing or noting any of the specific witness testimony that Employee engaged in misconduct, the 

Hearing Officer simply summarized the evidence in support of NDOC. Additionally, the investigative 

file admitted into evidence included the criminal investigation report and summary of witness interviews 

with inmates Norelus, Michael White, Lawrence Williams, and Ralph Jackson, all of whom were 

randomly searched that day and all of whom provided statements that Employee and Valdez were 
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singling out Norelus and harassing him. ROA 729-929, 811-812. The hearing officer’s Decision fails to 

acknowledge or consider this overwhelming evidence. ROA 583-592. Additionally, at the hearing, 

NDOC AR 405, Use of Force, OP 405, OP 407 and Search and Escort Post Order were admitted into 

evidence. ROA 286-287, 908-923. Yet, there was no discussion about these policies and how they applied 

to the incident. ROA 583-592.  

 In his brief, Employee further noted that the hearing officer found Norelus was acting differently 

than the other inmates, his hands were not in the proper position, and he was looking around anxiously. 

ROA 584. Yet, the testimony at the hearing showed that Norelus’ behavior of looking around anxiously 

and not placing his hands on the wall correctly did not justify keeping him on the wall for over ten 

minutes. ROA 452, 464, 561. Norelus’ fidgeting did not pose a physical threat to the officers and the use 

of excessive and unauthorized was not justified. ROA 346, 452.  In fact, the evidence at the hearing 

showed that if the inmate was “non-compliant” or a “threat” to the officers, Employee would not have 

turned his back several times and walked away from the inmate. ROA 209-210. 

Employee testified that random searches prevent distribution of contraband. ROA 99. “That day 

in particular, we were informed to crack down on any contraband coming out of the culinary because of 

that week, we had numerous incidents between black and white inmates…” ROA 113 (emphasis added). 

Yet, from the time Valdez pulled the last inmate for a random search at 00:08 in the video to the time 

Wachter shut the culinary door at 6:19, over 120 inmates walked out but neither Employee nor Valdez 

randomly selected a single one of those inmates for a random search. ROA 830, 00:08 to 6:19 (emphasis 

added). According to Employee, the culinary contained over 200 inmates. ROA 125. Wachter testified, 

as a search and escort officer, he would randomly pull every third inmate exiting culinary and, on some 

days, it might be every tenth inmate. ROA 436.  Under the instruction to “crack down on contraband,” 

Valdez and Navarrete should have randomly selected anywhere from 10 to 40 inmates out of the 

approximate 120 inmates that exited culinary in that six minute span. Instead, Employee and Valdez were 

solely focused on Norelus. ROA 838. While focusing solely on Norelus, Employee and Valdez allowed 

over half of the inmates to walk out of culinary without any random searches.  ROA 830 from 1:47 to 

6:19. Norelus told investigators he had been singled out for searches for two weeks. ROA 811. White 

confirmed that Employee and Valdez were always going at it with Norelus. ROA 811.  Jackson even said 

 

JA 1492



 

Page 3 of 23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

staff targeted African American inmates and required them to stay on the wall for extended periods. ROA 

811-812. The video of the incident supports Jackson’s testimony:  At approximately 1:40, only Norelus 

remained on the wall for alleged “non-compliance.” The white inmate on the wall next to Norelus, on the 

other hand, simply had his hands adjusted by Employee when he was non-complaint and was then 

searched and released. ROA 838 at 0:29-31ROA 838 00:58-1:25.  

The video of the incident, while lacking audio, supports that Employee concluded the pat search 

within 30 seconds and required Norelus to stand against the wall with his arms raised over his head for 

over 10 minutes, while over 120 other inmates left the culinary without being searched. The evidence in 

the record not only supports that Norelus should not have been on the wall for an extended time but also 

that he was likely targeted and kept on the wall intentionally. Despite this evidence, the hearing officer 

failed to address the testimony and documented evidence supporting that this “random search” may not 

have been random. 

Employee argued he did not want to restrain the inmate and take him to the sergeant because he 

claimed they were short staffed and he was supposed to be “cracking down contraband out of the morning 

chow” so it would take too long, leaving the search and escort without enough manpower.  This argument 

is belied by the fact, as explained above, that Employee and Valdez did not conduct any other searches.  

Further, Adams testified that correctional officers would place non-compliant inmates in restraints and 

take them to the operational sergeant “often.” ROA 525. Moore, Wachter, and Adams all testified 

keeping Norelus on the wall for over ten minutes, even if non-compliant, was an excessive amount of 

time, and Employee could have placed Norelus in restraints and taken him to the shift command. ROA 

196-197. Employee allowed Valdez to become agitated and the situation to escalate without cause, 

resulting in an unnecessary use of force that required the shift sergeant to respond to the scene and disrupt 

the entire operation of the facility. ROA 196-197, 838 at 15:20.  

 The hearing officer found, “At minute 10:40 on the tape, inmate Norelus takes his hand off the 

wall and looks at his wrist. He appears to be continually talking. Shortly thereafter, Officer Valdez 

approaches the inmate from behind. Unfortunately, there is no audio. The testimony was that Officer 

Valdez verbally told the inmate he was going to cuff him and take him to the sergeant, yet, there was no 

signs that Officer Valdez actually had his handcuffs in hand.” ROA 585 (emphasis added). The 
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hearing officer further noted that, while Valdez abruptly approaches the inmate from behind, the inmate’s 

hands remain on the wall. ROA 585 (emphasis added). The hearing officer further found that there was 

no sign of physical resistance by the inmate or any physical threat to the officers, but found the testimony 

was that he continued to be verbally abusive and agitated. ROA 585. Moore, Wachter, Adams, Russell 

and Howell testified that the inmate was not agitated, and even if the inmate was agitated, he should not 

have been kept on the wall and Employee should have intervened. ROA 448-449, 501, 540, and 561. 

The hearing officer stated as “Valdez abruptly approaches the inmate from behind, the inmate 

does move backward slightly off the wall and looks over his left shoulder. You can see the inmate’s left 

arm and shoulders slightly moving backwards, but the hands remain on the wall.” The video contradicts 

the hearing officer’s finding and shows that Norelus moved after Valdez had his arm around Norelus’ 

neck, pulling him back. Further, AW Adams clarified that, if an inmate is on the wall and resists physical 

cuffing, then an officer could use force. However, AW Adams further clarified that an inmate “turning 

his shoulder” is not resisting. ROA 525. “If the inmate’s back is to you, he cannot pose you a physical 

threat. If an inmate turns more than halfway around, then he may be able to take an aggressive stance 

motion.” ROA 525. Thus, the hearing officer’s finding of “slight movement” completely fails to justify 

the excessive force or the lack of reporting on the excessive force. 

Navarrete was taught how to write a report in the academy and had refresher training every year 

through POST. ROA 98-99. He wrote hundreds of reports throughout his time at NDOC. ROA 99 

Employee prepared the following report in NOTIS: 

 
On October 9, 2016 I, Senior Correctional Officer Navarrete was assigned 
to Search and Escort at Southern Desert Correctional Center. At 
approximately 06:45 hours inmate Norelus #1104257 came off the 
Culinary wall while C/O Valdez was attempting to restrain him 
resulting in a spontaneous use of force. When inmate Norelus came off 
the wall he was resisting and both he and C/O Valdez went to the ground. 
I then assisted in holding the inmates upper body down so that C/O Valdez 
could restrain him. I notified supervisors and called medical so that they 
could respond to the scene. Medical responded and inmate Norelus was 
escorted to the infirmary to be further evaluated.  

ROA 872 (Emphasis added). 

In his brief, Employee notes the hearing officer found this report to be brief and factually accurate 

given what he reasonably could have expected to perceive at that time. ROA 590-591. The hearing officer 
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repeats that Employee only had 2-3 seconds to perceive what occurred before completing his report. 

However, the video recording shows the hearing officer erred in determining the period of Employee’s 

perception was only 2-3 seconds.  

Employee’s appeal hearing lasted over two days where significant testimony was heard about the 

11+-minute incident Employee was directly involved during the entire incident. He did not suddenly 

walk up at the last few seconds or just walk by when the incident occurred. Employee conducted the 

search of Norelus. Employee should have released Norelus. Employee engaged in discussions with 

Noreulus and heard Norelus and Valdez have discussions. He saw that Norelus did not pose a threat. 

However, Employee allowed things to escalate between Norelus and Valdez.  Lastly, Employee was 

leaning on the wall facing  the inmate just a couple feet away  and saw that Norelus’s hands remained on 

the wall when Valdez “abruptly approach Norelus from behind.” For the hearing officer to conclude that 

Employee only perceived the incident for 2-3 seconds is contrary to the evidence in the record.  

Furthermore, the hearing officer came to this conclusion “after much soul searching,” which was 

not necessary or appropriate when the overwhelming evidence demonstrated that Employee’s report was 

grossly inaccurate. The evidence and testimony showed that Norelus did not come off the wall as stated 

in the report and that Valdez was not “attempting to restrain” Norelus. The report had significant 

omissions of the events leading up to the use of force. While the actual use of force may have lasted only 

a few seconds, the events leading up to the use of force occurred over an 11- minute period and Employee 

was present for the entirety of the incident. His recitation of what occurred was dishonest. The hearing 

officer’s reliance on “soul searching” to make findings and conclusions regarding the accuracy of 

Employee’s report was error.  The hearing officer should rely only on the evidence before him.  

Employee noted in his brief that a jury acquitted him of his criminal charges. The outcome of 

employee’s criminal case has no relevance to his administrative hearing. The hearing officer erred when 

he allowed evidence of the jury’s decision into evidence as well as Norelus’ criminal history but excluded 

evidence of a grievance history report showing that other inmates complained of Employee’s actions.  

/ / /  

/ / /  

/ / / 
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II. 

LEGAL ARGUMENT 

A.  The Hearing officer’s Decision substantially prejudiced NDOC’s rights.  

Employee takes the unsupported position NDOC has not shown it has been substantially 

prejudiced by the hearing officer’s decision. There is no dispute NDOC dismissed employee for 

dishonesty and actions incompatible with the regulations governing his employment, which allowed an 

act of violence to occur against inmate Norelus. There is also no dispute that the Decision reversed the 

dismissal, requiring NDOC to reinstate an employee who committed serious violations of policy, engaged 

in dishonesty and allowed excessive force to be used. Additionally, NDOC has to pay Employee for back 

pay and benefits for the time Employee was dismissed. Moreover, the substantial and overwhelming 

testimony in the record supported that Employee engaged in misconduct and the reliable probative and 

substantial evidence in the record supported the discipline imposed. Yet, despite this uncontroverted 

evidence, the hearing officer found that NDOC did not meet its burden under an incorrect standard, relied 

on invalid regulations, making errors of law, and made findings of fact and conclusions that were 

arbitrary, capricious, and characterized by an abuse of discretion. 

B.  Employee raises issues in his Answering Brief that are not properly before this court.  

In his Answering Brief, Employee asserts NDOC did not have a proper extension of time to serve 

Employee with discipline per NRS 284.387. This assertion is not only without merit but improperly raised 

in this appeal.  

First, when it filed its petition for judicial review, NDOC did not raise an issue with the hearing 

officer’s interpretation of NRS 284.387 or NAC 284.6555.  Employee cannot raise new issues in response 

to NDOC’s petition.  If Employee believed an error existed regarding NRS 284.387, then Employee 

should have filed his own petition for review or a cross petition for judicial review. 

A petition for judicial review must be filed within 30 days after service of the final decision of 

the agency, and cross petitions for judicial review must be filed within 10 days after service of the petition 

for judicial review. NRS 233B.130(2)(d). Here, the hearing officer entered his final decision on May 30, 

2019. ROA 583-592. NDOC filed its petition for judicial review on June 28, 2019. If Employee disagreed 

with the hearing officer’s ruling, he was required to file a petition no later than July 1, 2019. Alternatively, 
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if Employee disagreed with the issues on appeal, Employee could have filed a cross-petition no later than 

July 15, 2019. Employee did not file a petition for review or a cross petition for review. Therefore, 

Employee’s assertion that NDOC did not have a proper extension of time to serve Employee with 

discipline per NRS 284.387 must be rejected. Second, NDOC’s extension pursuant to NRS 284.387 was 

not a basis for the hearing officer’s decision to reverse the dismissal. In fact, Employee acknowledges in 

his Brief, “While it is understood Gentile did not make a decision on this issue and opted to decide this 

case on the merits, the timeliness issue shows NDOC has a history of not properly following Nevada law, 

in this case, to the tax payer’s detriment.”  Answering brief at 14.  Since Employee prevailed before the 

hearing officer and this was not a basis for the hearing officer’s decision, any question regarding the 

suitability of the NRS 284.387 extension is a red herring and is not properly before this court.  

Third, assuming this issue is properly before the Court, NDOC obtained an extension and timely 

served Employee with discipline in accordance with NRS 284.387. At the time of Employee’s discipline, 

NRS 284.387(2) provided in pertinent part:  

2. An internal administrative investigation . . . and any determination made 
as a result of such an investigation must be completed and the employee 
notified of any disciplinary action within 90 days after the employee is 
provided notice of the allegations . . . If the appointing authority cannot 
complete the investigation and make a determination within 90 days 
after the employee is provided notice of the allegations . . . , the 
appointing authority may request an extension of not more than 60 
days from the Administrator upon showing good cause for the delay.  

Here, NDOC served Employee with his notice of allegations on October 21, 2016. ROA 757-759. 

The 90 day period under NRS 284.387 expired on January 19, 2017, but NDOC obtained, in advance, a 

valid extension in accordance with NRS 284.387 and NAC 284.6555. ROA 729-731. First, on January 

13, 2017, NDOC submitted a request to the Administrator of the Division of Human Resource 

Management on the prescribed form seeking a 60-day extension. ROA 731-740. Second, NDOC 

explained the need for more time was that “[T]he Specificity of Charges is currently under review by the 

Attorney General’s office.” ROA 731. Pursuant to NRS 284.385, NDOC is required to consult with the 

Attorney General’s Office before dismissing, demoting or suspending a permanent classified employee. 

On January 17, 2017, the Administrator found good cause and granted the 60-day extension, making 

the new deadline to serve Employee March 20, 2017. ROA 729. NDOC served Employee with the 

JA 1497



 

Page 8 of 23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

Specificity of Charges, recommending dismissal, on March 16, 2017. ROA 844-845. Thus, not only is 

this issue improperly raised in Employee’s Answering Brief, it is also wholly without merit as NDOC 

fully complied with NRS 284.387. 

C.  The Hearing Officer’s Reliance on NDOC AR 339 was Clear Error of Law  

The hearing officer very clearly relied on and cited to the language of AR 339.07.9 and AR 

339.07.17 in the “Factual Findings” of his Decision.  ROA 591. In Dep’t. of Corr. v. Ludwick, the Nevada 

Supreme Court held that AR 339 is invalid and of no legal effect for purposes of employee discipline.” 

NDOC v. Ludwick, 135 Nev. 99, 103, 440 P.3d 43, 47 (2019). Ludwick further held it was “a clear error 

of law warranting remand” for a hearing officer to rely on AR 339 “for any purpose related to the 

disciplinary charges in this case.” Id. at 104, 47. (emphasis added).  

In his Answering Brief, Employee does not dispute that the hearing officer improperly relied on 

AR 339 but instead argues that NDOC failed to show that Employee violated the provisions of NAC 

284.650. NDOC charged Employee with violations of NAC 284.650(1), (10), and (21) and AR 

339.07.9(A) and AR 339.07.17(A). ROA 845-906. Citing provisions of both NAC 284.650 and AR 339 

was not redundant but rather comprehensive of the charges against Employee because it included 

violation of State regulations and NDOC policies. Following the Supreme Court’s decision in Ludwick, 

the parties briefed the hearing officer of this supplemental authority and advised the hearing officer he 

could not rely on AR 339 for any purpose. ROA 593-610. NDOC noted that while AR 339 had been 

invalidated, NDOC’s other ARs, including AR 405, had not been invalidated. Pursuant to Ludwick, the 

hearing officer had to determine whether, Employee violated NAC 284.650(1), (10), and (21). Yet, the 

hearing officer never made findings regarding the NAC 284.650 causes for discipline. Instead, the 

hearing officer made factual findings, using specific language found in AR 339.07.9(A) and AR 

339.07.17(A). ROA 591. The hearing officer’s reliance on AR 339 was the sole basis for his decision 

and was legal error warranting remand.  

D. The Hearing Officer Violated Statutory Provisions and Committed Clear Error when He 

Failed to Consider Whether Employee Violated NAC 284.650 (1), (10) and (21) 

As noted above, the hearing officer was supposed to determine whether Employee engaged in the 

violations specifically stated in the SOC: NAC 284.650(1), (10) and (21). The hearing officer’s Decision 
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does not address these three violations. Employee makes conclusory statements that the charges are 

redundant and that NDOC failed to prove Employee violated NAC 284.650(1), (10), and (21) rather than 

addressing the hearing officer’s failure to make findings and conclusions with respect to the three charges.  

NAC 284.794(1) specifically instructs that “the hearing officer shall determine the evidence upon 

the charges and specifications as set forth by the appointing authority in the appropriate documents . . .” 

NDOC served Employee with an SOC recommending his dismissal from state service for having violated 

NAC 284.650(1), NAC 284.650(10), NAC 284.650(21), AR 339.07.9(A) and AR 339.07.17(A). ROA 

845-906. The hearing officer’s Decision does not determine the evidence upon the charges of NAC 

284.650(1), (10), and (21).  

Ludwick held that the hearing officer must address whether the employee’s actions constitute 

violations of NAC 284.650 as listed in the specificity of charges without any reliance on AR 339. Ludwick 

at 104, 47-48. The hearing officer failed to consider these violations and makes no mention of them in 

his findings, conclusions or decision aside from noting the violations were listed in the SOC. ROA 583-

592. 

Moreover, the hearing officer’s failure to consider the NAC 284.650 violations was not harmless 

error, since substantial evidence1 showed that Employee violated NAC 284.650(1), NAC 284.650(10) 

and NAC 284.650(21). Therefore, it was a violation of the hearing officer’s statutory duties and clear 

error of law pursuant to Ludwick. 

E. The Hearing Officer Clearly Erred and Abused his Discretion When He Used the 

Preponderance of the Evidence Standard  

 The hearing officer erred and acted arbitrarily and capriciously thereby abusing his discretion 

when he used a preponderance of the evidence standard. The correct standard for the hearing officer to 

make a de novo determination if Employee engaged in misconduct under step one of O’Keefe is 

substantial evidence.  

Employee incorrectly argues that Nassiri requires a preponderance of the evidence standard to 

determine if the misconduct occurred. However, Nassiri did not involve an agency taking disciplinary 

action against an employee. Nassiri v. Chiropractic Physician’s Bd, 130 Nev. 245, 327 P.3d 487 (2014). 

Instead, Nassiri held that the standard of proof in an agency’s occupational license revocation hearing 
                            

1 The substantial evidence supporting these violations will be addressed in section F.  
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in absence of a governing statute is a preponderance of the evidence standard of proof. Id at, 251, 491. 

This case does not involve an occupational license revocation hearing. This case involves a hearing under 

NRS 284.390(1) to determine the reasonableness of an employee’s dismissal and the existence of just 

cause. 

 Employee admits NRS 284.385 and NRS 284.390 are the governing statutes regarding the 

dismissal of a State employee. See Answering Brief at 17. NRS 284.390 states “[i]f the hearing officer 

determines that the dismissal, demotion or suspension was without just cause as provided in NRS 

284.385, the action must be set aside and the employee must be reinstated, with full pay for the period of 

dismissal, demotion or suspension.” NRS 284.390(6) (emphasis added). In turn, NRS 284.385(1)(a) 

provides that “[a]n appointing authority may…[d]ismiss or demote any permanent classified employee 

when the appointing authority considers that the good of the public service will be served thereby.”  

 “Just cause” is synonymous with “legal cause.” Whalen v. Welliver, 60 Nev. 154, 104 P.2d 188, 

191 (1940). A discharge for just cause “is one which is not for any arbitrary, capricious, or illegal reason 

and which is one based on facts (1) supported by substantial evidence, and (2) reasonably believed by 

the employer to be true.’ ” Southwest Gas Corp. v. Vargas, 111 Nev. 1064, 1078, 901 P.2d 693, 701 

(1995).  

The Court of Appeals in a recent unpublished decision noted that a hearing officer is to review 

factual determination based on substantial evidence rather than preponderance of the evidence.  

In this case, the hearing officer applied the incorrect standard of review in 
his factual determinations. Critically, the hearing officer found that the 
DMV failed to prove by a preponderance of the evidence that Adams and 
the customer she helped serve were not mere acquaintances. Instead, the 
hearing officer should have ruled on whether substantial evidence 
supported the DMV’s contention that Adams and the customer were close 
friends. And since the preponderance-of-the-evidence standard is 
higher than the substantial-evidence standard, we must reverse and 
remand this matter for the hearing officer to utilize the correct standard of 
review.2 See Weaver v. State, Dep't of Motor Vehicles, 121 Nev. 494, 501 
n.12, 117 P.3d 193, 198 n.12 (2005). Had the hearing officer applied the 
correct standard of review, he may have concluded that there was 
substantial evidence that Adams and the customer were close friends, and 
thus found the DMV’s actions were supported by just cause. 

 
Nevada Dep't of Motor Vehicles v. Adams, No. 68057, 2017 WL 521774, at *1–2 (Nev. App. Jan. 30, 
2017) (unpublished). 
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In footnote 2, the Adams Court noted:  
 

Substantial evidence is “evidence that a reasonable mind could accept as 
adequately supporting the agency’s conclusions.” Nassiri v. Chiropractic 
Physicians' Bd., 130 Nev. ––––, ––––, 327 P.3d 487, 489 (2014). We 
recognize that Nassiri may have caused confusion because it noted the 
standard of proof was by a preponderance of the evidence, but that was in 
relation to the agency’s determination for its licensing proceedings; 
“substantial evidence” is the proper standard of review to be used 
during the hearing officer’s review. See Morgan, 2016 WL 2944701, at 
*1. 

Id. at 2 (emphasis added).  

Adams involved an appeal hearing pursuant to NRS 284.390(1). Employee argues that the 

preponderance of the evidence standard set forth in Nassiri, supra, rather than the substantial evidence 

standard set forth in Southwest Gas and Adams, is the correct standard to apply in determining the 

existence of just cause to terminate Employee. See Answering Brief at 18. On the one hand, Employee 

attempts to distinguish Southwest Gas from this case because Southwest Gas did not involve NRS 

Chapter 284 and involved a private employer.  Then, on the other hand, Employee attempts to support 

his position by citing cases from other jurisdictions which also do not involve NRS Chapter 284 and 

which have no persuasive value to the instant appeal. None of those cases sets forth a standard of 

preponderance of the evidence.  Furthermore, the fact that Southwest Gas involved a private employment 

contract rather than government employment in the classified system is not relevant because it simply 

defines the just cause standard.  The Nassiri case, which Employee claims is the controlling case, did not 

involve employment at all; rather, Nassiri concerned a license  revocation hearing pursuant to NRS 233B.  

Nassiri did not establish a standard for an employee’s hearing regarding a dismissal from State service 

pursuant to NRS 284.390. 

In O’Keefe v. Dep’t of Motor Vehicles, the Nevada Supreme Court established a three-step review 

hearing officers should conduct when evaluating a dismissal. See O’Keefe v. Nevada Department of 

Motor Vehicles, 134 Nev. 752, 431 P.3d 350 (2018).  First, the hearing officer reviews de novo whether 

the employee in fact committed the alleged violation. Id at 759, 356. Second, the hearing officer 

determines whether the violation is a “serious violation [] of law or regulations” such that the “severe 

measure []” of termination is available as a first-time disciplinary action. Id. Third, the hearing officer 
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applies a deferential standard of review to the agency’s determination that the termination is for the “good 

of the public service.” Id. O’Keefe did not establish that the standard under step one was preponderance 

of the evidence. Id. In fact, O’Keefe never once mentions “preponderance of the evidence.” Instead, 

O’Keefe cites to NAC 284.798, which states the hearing officer shall make no assumptions of innocence 

or guilt but shall be guided in his decision by the weight of the evidence as it appears to him at the hearing. 

NAC 284.798. Furthermore, O’Keefe, repeatedly refers to “substantial evidence” and noted that a 

“discharge for “just” or “good” cause is one which is not for any arbitrary, capricious, or illegal reason 

and which is based on facts supported by substantial evidence. O’Keefe at 758, 355. 

As noted in Adams, it was error for the court to make a determination under the preponderance of 

the evidence standard because it was a higher standard. Here, the hearing officer ruled that NDOC did 

not prove by a preponderance of the evidence that Employee allowed or permitted the use of force or 

submitted a false report. It was clear error for the hearing officer to use the wrong standard under step 

one of O’Keefe. 

F. The Hearing Officer’s Decision was Arbitrary and Capricious and Clearly Erroneous In 

View of the Reliable, Probative, and Substantial Evidence On the Whole Record  

The substantial evidence in the record does not support the hearing officer’s Decision. The 

substantial evidence in the record demonstrates NDOC’s decision to dismiss Employee was reasonable 

and based on just cause. In his Answering Brief, Employee argues NDOC failed to prove employee used 

excessive force. NDOC never tried to prove that Employee used excessive force as Employee was not 

accused of using excessive force. Rather, NDOC proved by the substantial evidence in the record that 

Employee, as a senior office and supervisor, allowed and/or permitted Valdez to use excessive force. 

Additionally, NDOC demonstrated, as a senior officer and supervisor, Employee should have first 

released the inmate and then intervened and deescalated the situation that culminated over the course of 

approximately 11 minutes to prevent the excessive force from happening. Furthermore, NDOC proved 

by the substantial evidence in the record that Employee’s actions were incompatible with the conditions 

of his employment as established by law when Employee violated all applicable ARs, OPs and post order 

on use of force restraints, and reporting use of force. Lastly, NDOC proved by the substantial evidence 

that Employee was dishonest in his report because he made false and/or misleading statements and 
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