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INDEX TO PETITIONERS’ APPENDIX 

DOCUMENT DESCRIPTION 

 

LOCATION 

Complaint (filed 12/17/2013) Vol. 1, 1–17 

Declaration of Salvatore Morabito in Support of Snowshoe 
Capital’s Motion to Dismiss for Lack of Personal 
Jurisdiction (filed 05/12/2014) 

Vol. 1, 18–21 

Defendant Snowshoe Petroleum, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 05/12/2014) 

Vol. 1, 22–30 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries 
Opposition to Motion to Dismiss (filed 05/29/2014) 

Vol. 1, 31–43 

Exhibits to Opposition to Motion to Dismiss   
Exhibit Document Description  

1 Affidavit of John P. Desmond (filed 05/29/2014) Vol. 1, 44–48 
2 Fifth Amendment and Restatement of the Trust 

Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 1, 49–88 

3 Unanimous Written Consent of the Directors and 
Shareholders of CWC (dated 09/28/2010) 

Vol. 1, 89–92 

4 Unanimous Written Consent of the Board of 
Directors and Sole Shareholder of Superpumper 
(dated 09/28/2010) 

Vol. 1, 93–102 

5 Plan of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/28/2010) 

Vol. 1, 103–107 

6 Articles of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/29/2010) 

Vol. 1, 108–110 

7 2009 Federal Income Tax Return for P. Morabito Vol. 1, 111–153 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibits to Opposition to Motion to Dismiss (cont.)  
8 May 21, 2014 printout from New York Secretary 

of State 
Vol. 1, 154–156 

9 May 9, 2008 Letter from Garrett Gordon to John 
Desmond 

Vol. 1, 157–158 

10 Shareholder Interest Purchase Agreement (dated 
09/30/2010) 

Vol. 1, 159–164 

11 Relevant portions of the January 22, 2010 
Deposition of Edward Bayuk 

Vol. 1, 165–176 

13 Relevant portions of the January 11, 2010 
Deposition of Salvatore Morabito 

Vol. 1, 177–180 

14 October 1, 2010 Grant, Bargain and Sale Deed Vol. 1, 181–187 
15 Order admitting Dennis Vacco (filed 02/16/2011) Vol. 1, 188–190 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries, Errata 
to Opposition to Motion to Dismiss (filed 05/30/2014) 

Vol. 2, 191–194 

Exhibit to Errata to Opposition to Motion to Dismiss  
Exhibit Document Description  

12 Grant, Bargain and Sale Deed for APN: 040-620-
09, dated November 10, 2005 

Vol. 2, 195–198 

Answer to Complaint of P. Morabito, individually and as 
trustee of the Arcadia Living Trust (filed 06/02/2014) 

Vol. 2, 199–208 

Defendant, Snowshow Petroleum, Inc.’s Reply in Support 
of Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 06/06/2014) 

 

Vol. 2, 209–216 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibit to Reply in Support of Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 
12(b)(2) 

 

Exhibit Document Description  
1 Declaration of Salvatore Morabito in Support of 

Snowshow Petroleum, Inc.’s Reply in Support of 
Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction (filed 06/06/2014) 

Vol. 2, 217–219 

Defendant, Superpumper, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 06/19/2014) 

Vol. 2, 220–231 

Exhibit to Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction NRCP 12(b)(2) 

 

Exhibit Document Description  
1 Declaration of Salvatore Morabito in Support of 

Superpumper, Inc.’s Motion to Dismiss for Lack 
of Personal Jurisdiction (filed 06/19/2014) 

Vol. 2, 232–234 

JH, Inc., Jerry Herbst, and Berry Hinckley Industries, 
Opposition to Motion to Dismiss (filed 07/07/2014) 

Vol. 2, 235–247 

Exhibits to Opposition to Motion to Dismiss  

Exhibit Document Description  
1 Affidavit of Brian R. Irvine (filed 07/07/2014) Vol. 2, 248–252 
2 Fifth Amendment and Restatement of the Trust 

Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 2, 253–292 

3 BHI Electronic Funds Transfers, January 1, 2006 
to December 31, 2006 

Vol. 2, 293–294 



Page 4 of 67 

DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibits to Opposition to Motion to Dismiss (cont.)  

4 Legal and accounting fees paid by BHI on behalf 
of Superpumper; JH78636-JH78639; JH78653-
JH78662; JH78703-JH78719 

Vol. 2, 295–328 

5 Unanimous Written Consent of the Directors and 
Shareholders of CWC (dated 09/28/2010) 

Vol. 2, 329–332 

6 Unanimous Written Consent of the Board of 
Directors and Sole Shareholders of Superpumper 
(dated 09/28/2010) 

Vol. 2, 333–336 

7 Plan of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/28/2010) 

Vol. 2, 337–341 

8 Articles of Merger of Consolidated Western 
Corporation with and into Superpumper, Inc. 
(dated 09/29/2010) 

Vol. 2, 342–344 

9 2009 Federal Income Tax Return for P. Morabito Vol. 2, 345–388 
10 Relevant portions of the January 22, 2010 

Deposition of Edward Bayuk 
Vol. 2, 389–400 

11 Grant, Bargain and Sale Deed for APN: 040-620-
09, dated November 10, 2005 

Vol. 2, 401–404 

12 Relevant portions of the January 11, 2010 
Deposition of Salvatore Morabito 

Vol. 2, 405–408 

13 Printout of Arizona Corporation Commission 
corporate listing for Superpumper, Inc.  

Vol. 2, 409–414 

Defendant, Superpumper, Inc.’s Reply in Support of 
Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/15/2014) 

Vol. 3, 415–421 

Order Denying Motion to Dismiss as to Snowshoe 
Petroleum, Inc.’s (filed 07/17/2014) 

Vol. 3, 422–431 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Notice of Entry of Order Denying Motion to Dismiss as to 
Snowshoe Petroleum, Inc.’s (filed 07/17/2014) 

Vol. 3, 432–435 

Exhibit to Notice of Entry of Order Denying Motion to 
Dismiss as to Snowshoe Petroleum, Inc.’s 

 

Exhibit Document Description  
1 Order Denying Motion to Dismiss as to Snowshoe 

Petroleum, Inc.’s 
Vol. 3, 436–446 

Order Denying Superpumper, Inc.’s Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2) 
(filed 07/22/2014) 

Vol. 3, 447–457 

Notice of Entry of Order Denying Superpumper, Inc.’s 
Motion to Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/22/2014) 

Vol. 3, 458–461 

Exhibit to Notice of Entry of Order Denying 
Superpumper, Inc.’s Motion to Dismiss Complaint 

 

Exhibit Document Description  
1 Order Denying Superpumper, Inc.’s Motion to 

Dismiss Complaint for Lack of Personal 
Jurisdiction NRCP 12(b)(2) (filed 07/22/2014) 

Vol. 3, 462–473 

Answer to Complaint of Superpumper, Inc., and Snowshoe 
Petroleum, Inc. (filed 07/28/2014) 

Vol. 3, 474–483 

Answer to Complaint of Defendants, Edward Bayuk, 
individually and as trustee of the Edward William Bayuk 
Living Trust, and Salvatore Morabito (filed 09/29/2014) 

Vol. 3, 484–494 

Notice of Bankruptcy of Consolidated Nevada Corporation 
and P. Morabito (filed 2/11/2015) 

Vol. 3, 495–498 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Supplemental Notice of Bankruptcy of Consolidated 
Nevada Corporation and P. Morabito (filed 02/17/2015) 

Vol. 3, 499–502 

Exhibits to Supplemental Notice of Bankruptcy of 
Consolidated Nevada Corporation and P. Morabito 

 

Exhibit Document Description  
1 Involuntary Petition; Case No. BK-N-13-51236 

(filed 06/20/2013) 
Vol. 3, 503–534 

2 Involuntary Petition; Case No. BK-N-13-51237 
(06/20/2013) 

Vol. 3, 535–566 

3 Order for Relief Under Chapter 7; Case No. BK-
N-13-51236 (filed 12/17/2014) 

Vol. 3, 567–570 

4 Order for Relief Under Chapter 7; Case No. BK-
N-13-51237 (filed 12/17/2014) 

Vol. 3, 571–574 

Stipulation and Order to File Amended Complaint (filed 
05/15/2015) 

Vol. 4, 575–579 

Exhibit to Stipulation and Order to File Amended 
Complaint 

 

Exhibit Document Description  
1 First Amended Complaint Vol. 4, 580–593 

William A. Leonard, Trustee for the Bankruptcy Estate of 
P. Morabito, First Amended Complaint (filed 05/15/2015) 

Vol. 4, 594–607 

Stipulation and Order to Substitute a Party Pursuant to 
NRCP 17(a) (filed 05/15/2015) 

Vol. 4, 608–611 

Substitution of Counsel (filed 05/26/2015) Vol. 4, 612–615 

Defendants’ Answer to First Amended Complaint (filed 
06/02/2015) 

Vol. 4, 616–623 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Amended Stipulation and Order to Substitute a Party 
Pursuant to NRCP 17(a) (filed 06/16/2015) 

Vol. 4, 624–627 

Motion to Partially Quash, or, in the Alternative, for a 
Protective Order Precluding Trustee from Seeking 
Discovery Protected by the Attorney-Client Privilege (filed 
03/10/2016) 

Vol. 4, 628–635 

Exhibits to Motion to Partially Quash, or, in the 
Alternative, for a Protective Order Precluding Trustee 
from Seeking Discovery Protected by the Attorney-
Client Privilege 

 

Exhibit Document Description  
1 March 9, 2016 Letter from Lippes Vol. 4, 636–638 
2 Affidavit of Frank C. Gilmore, Esq., (dated 

03/10/2016) 
Vol. 4, 639–641 

3 Notice of Issuance of Subpoena to Dennis 
Vacco (dated 01/29/2015) 

Vol. 4, 642–656 

4 March 10, 2016 email chain  Vol. 4, 657–659 

Minutes of February 24, 2016 Pre-trial Conference (filed 
03/17/2016) 

Vol. 4, 660–661 

Transcript of February 24, 2016 Pre-trial Conference  Vol. 4, 662–725 

Plaintiff’s (Leonard) Opposition to Defendants’ Motion to 
Partially Quash, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery Protected by 
the Attorney-Client Privilege (filed 03/25/2016) 

Vol. 5, 726–746 

Exhibits to Opposition to Motion to Partially Quash or, 
in the Alternative, for a Protective Order Precluding 
Trustee from Seeking Discovery Protected by the 
Attorney-Client Privilege 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibit Document Description  
1 Declaration of Teresa M. Pilatowicz in Support 

of Plaintiff’s Opposition to Defendants’ Motion 
to Partially Quash (filed 03/25/2016) 

Vol. 5, 747–750 

2 Application for Commission to take Deposition 
of Dennis Vacco (filed 09/17/2015) 

Vol. 5, 751–759 

3 Commission to take Deposition of Dennis 
Vacco (filed 09/21/2015) 

Vol. 5, 760–763 

4 Subpoena/Subpoena Duces Tecum to Dennis 
Vacco (09/29/2015) 

Vol. 5, 764–776 

5 Notice of Issuance of Subpoena to Dennis 
Vacco (dated 09/29/2015) 

Vol. 5, 777–791 

6 Dennis C. Vacco and Lippes Mathias Wexler 
Friedman LLP, Response to Subpoena (dated 
10/15/2015)  

Vol. 5, 792–801 

7 Condensed Transcript of October 21, 2015 
Deposition of Dennis Vacco 

 Vol. 5, 802–851 

8 Transcript of the Bankruptcy Court’s December 
22, 2015, oral ruling; Case No. BK-N-13-51237 

Vol. 5, 852–897 

9 Order Granting Motion to Compel Responses to 
Deposition Questions; Case No. BK-N-13-
51237 (filed 02/03/2016) 

Vol. 5, 898–903 

10 Notice of Continued Deposition of Dennis 
Vacco (filed 02/18/2016) 

Vol. 5, 904–907 

11 Debtor’s Objection to Proposed Order Granting 
Motion to Compel Responses to Deposition 
Questions; Case No. BK-N-13-51237 (filed 
01/22/2016) 

Vol. 5, 908–925 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Reply in Support of Motion to Modify Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery Protected by the Attorney-Client 
Privilege (filed 04/06/2016) 

Vol. 6, 926–932 

Plaintiff’s Motion to Compel Production of Documents 
(filed 04/08/2016) 

Vol. 6, 933–944 

Exhibits to Plaintiff’s Motion to Compel Production of 
Documents 

 

Exhibit Document Description  
1 Declaration of Teresa M. Pilatowicz in Support 

of Plaintiff’s Motion to Compel (filed 
04/08/2016) 

Vol. 6, 945–948 

2 Bill of Sale – 1254 Mary Fleming Circle (dated 
10/01/2010) 

Vol. 6, 949–953 

3 Bill of Sale – 371 El Camino Del Mar (dated 
10/01/2010) 

Vol. 6, 954–958 

4 Bill of Sale – 370 Los Olivos (dated 
10/01/2010) 

Vol. 6, 959–963 

5 Personal financial statement of P. Morabito as 
of May 5, 2009 

Vol. 6, 964–965 

6 Plaintiff’s First Set of Requests for Production 
of Documents to Edward Bayuk (dated 
08/14/2015) 

Vol. 6, 966–977 

7 Edward Bayuk’s Responses to Plaintiff’s First 
Set of Requests for Production (dated 
09/23/2014) 

Vol. 6, 978–987 

8 Plaintiff’s First Set of Requests for Production 
of Documents to Edward Bayuk, as trustee of 
the Edward William Bayuk Living Trust (dated 
08/14/2015) 

Vol. 6, 988–997 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibits to Plaintiff’s Motion to Compel Production of 
Documents (cont.) 

 

9 Edward Bayuk, as trustee of the Edward 
William Bayuk Living Trust’s Responses to 
Plaintiff’s First Set of Requests for Production 
(dated 09/23/2014) 

Vol. 6, 998–1007 

10 Plaintiff’s Second Set of Requests for 
Production of Documents to Edward Bayuk 
(dated 01/29/2016) 

Vol. 6, 1008–1015 

11 Edward Bayuk’s Responses to Plaintiff’s 
Second Set of Requests for Production (dated 
03/08/2016) 

Vol. 6, 1016–1020 

12 Plaintiff’s Second Set of Requests for 
Production of Documents to Edward Bayuk, as 
trustee of the Edward William Bayuk Living 
Trust (dated 01/29/2016) 

Vol. 6, 1021–1028 

13 Edward Bayuk, as trustee of the Edward 
William Bayuk Living Trust’s Responses to 
Plaintiff’s Second Set of Requests for 
Production (dated 03/08/2016) 

Vol. 6, 1029–1033 

14 Correspondences between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq. (dated 
03/25/2016) 

Vol. 6, 1034–1037 

Opposition to Plaintiff’s Motion to Compel Production of 
Documents (filed 04/25/2016) 

Vol. 7, 1038–1044 

Reply in Support of Plaintiff’s Motion to Compel 
Production of Documents (filed 05/09/2016) 

Vol. 7, 1045–1057 

Exhibits to Reply in Support of Plaintiff’s Motion to 
Compel Production of Documents 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibit Document Description  
1 Declaration of Gabrielle A. Hamm, Esq., in 

Support of Reply in Support of Plaintiff’s 
Motion to Compel (filed 05/09/2016) 

Vol. 7, 1058–1060 

2 Amended Findings, of Fact and Conclusion of 
Law in Support of Order Granting Motion for 
Summary Judgment; Case No. BK-N-13-51237 
(filed 12/22/2014) 

Vol. 7, 1061–1070 

3 Order Compelling Deposition of P. Morabito 
dated March 13, 2014, in Consolidated Nevada 
Corp., et al v. JH. et al.; Case No. CV07-02764 
(filed 03/13/2014) 

Vol. 7, 1071–1074 

4 Emergency Motion Under NRCP 27(e); Petition 
for Writ of Prohibition, P. Morabito v. The 
Second Judicial District Court of the State of 
Nevada in and for the County of Washoe; Case 
No. 65319 (filed 04/01/2014) 

Vol. 7, 1075–1104 

5 Order Denying Petition for Writ of Prohibition; 
Case No. 65319 (filed 04/18/2014) 

Vol. 7, 1105–1108 

6 Order Granting Summary Judgment; Case No. 
BK-N-13-51237 (filed 12/17/2014) 

Vol. 7, 1109–1112 

Recommendation for Order RE: Defendants’ Motion to 
Partially Quash, filed on March 10, 2016 (filed 06/13/2016) 

Vol. 7, 1113–1124 

Confirming Recommendation Order from June 13, 2016 
(filed 07/06/2016)  

Vol. 7, 1125–1126 

Recommendation for Order RE: Plaintiff’s Motion to 
Compel Production of Documents, filed on April 8, 2016 
(filed 09/01/2016) 

Vol. 7, 1127–1133 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Confirming Recommendation Order from September 1, 
2016 (filed 09/16/2016) 

Vol. 7, 1134–1135 

Plaintiff’s Application for Order to Show Cause Why 
Defendant, Edward Bayuk Should Not Be Held in 
Contempt of Court Order (filed 11/21/2016)  

Vol. 8, 1136–1145 

Exhibits to Plaintiff’s Application for Order to Show 
Cause Why Defendant, Edward Bayuk Should Not Be 
Held in Contempt of Court Order 

 

Exhibit Document Description  
1 Order to Show Cause Why Defendant, Edward 

Bayuk Should Not Be Held in Contempt of 
Court Order (filed 11/21/2016) 

Vol. 8, 1146–1148 

2 Confirming Recommendation Order from 
September 1, 2016 (filed 09/16/2016) 

Vol. 8, 1149–1151 

3 Recommendation for Order RE: Plaintiff’s 
Motion to Compel Production of Documents, 
filed on April 8, 2016 (filed 09/01/2016) 

Vol. 8, 1152–1159 

4 Plaintiff’s Motion to Compel Production of 
Documents (filed 04/08/2016) 

Vol. 8, 1160–1265 

5 Opposition to Plaintiff’s Motion to Compel 
Production of Documents (filed 04/25/2016) 

Vol. 8, 1266–1273 

6 Reply in Support of Plaintiff’s Motion to 
Compel Production of Documents (filed 
05/09/2016) 

Vol. 8, 1274–1342 

7 Correspondences between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq. (dated 
09/22/2016) 

Vol. 8, 1343–1346 

8 Edward Bayuk’s Supplemental Responses to 
Plaintiff’s Second Set of Requests for 
Production (dated 10/25/2016) 

Vol. 8, 1347–1352 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Opposition to Plaintiff’s Application for Order to Show 
Cause Why Defendant Should Not Be Held in Contempt of 
Court Order (filed 12/19/2016 

Vol. 9, 1353–1363 

Exhibits to Opposition to Plaintiff’s Application for 
Order to Show Cause Why Defendant Should Not Be 
Held in Contempt of Court Order 

 

Exhibit Document Description  
1 Declaration of Edward Bayuk in Support of 

Opposition to Plaintiff’s Application for Order to 
Show Cause (filed 12/19/2016) 

Vol. 9, 1364–1367 

2 Declaration of Frank C. Gilmore, Esq., in Support 
of Opposition to Plaintiff’s Application for Order 
to Show Cause (filed 12/19/2016) 

Vol. 9, 1368–1370 

3 Redacted copy of the September 6, 2016, 
correspondence of Frank C. Gilmore, Esq.  

Vol. 9, 1371–1372 

Order to Show Cause Why Defendant, Edward Bayuk 
Should Not Be Held in Contempt of Court Order (filed 
12/23/2016) 

Vol. 9, 1373–1375 

Response: (1) to Opposition to Application for Order to 
Show Cause Why Defendant Should Not Be Held in 
Contempt of Court Order and (2) in Support of Order to 
Show Cause (filed 12/30/2016) 

Vol. 9, 1376–1387 

Minutes of January 19, 2017 Deposition of Edward Bayuk 
in RE: insurance policies (filed 01/19/2017) 

Vol. 9, 1388 

Minutes of January 19, 2017 hearing on Order to Show 
Cause (filed 01/30/2017) 

Vol. 9, 1389 

Motion to Quash Subpoena, or, in the Alternative, for a 
Protective Order Precluding Trustee from Seeking 
Discovery from Hodgson Russ LLP (filed 07/18/2017) 

Vol. 9, 1390–1404 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibits to Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee 
from Seeking Discovery from Hodgson Russ LLP 

 

Exhibit Document Description  
1 Correspondence between Teresa M. Pilatowicz, 

Esq., and Frank Gilmore, Esq., dated March 8, 
2016 

Vol. 9, 1405–1406 

2 Correspondence between Teresa M. Pilatowicz, 
Esq., and Frank Gilmore, Esq., dated March 8, 
2016, with attached redlined discovery extension 
stipulation 

Vol. 9, 1407–1414 

3 Jan. 3 – Jan. 4, 2017, email chain from Teresa M. 
Pilatowicz, Esq., and Frank Gilmore, Esq. 

Vol. 9, 1415–1416 

4 Declaration of Frank C. Gilmore, Esq., in Support 
of Motion to Quash (filed 07/18/2017) 

Vol. 9, 1417–1420 

5 January 24, 2017 email from Teresa M. 
Pilatowicz, Esq.,  

Vol. 9, 1421–1422 

6 Jones Vargas letter to HR and P. Morabito, dated 
August 16, 2010 

Vol. 9, 1423–1425 

7 Excerpted Transcript of July 26, 2011 Deposition 
of Sujata Yalamanchili, Esq.  

Vol. 9, 1426–1431 
 
 

8 Letter dated June 17, 2011, from Hodgson Russ 
(“HR”) to John Desmond and Brian Irvine on 
Morabito related issues  

Vol. 9, 1432–1434 

9 August 9, 2013, transmitted letter to HR Vol. 9, 1435–1436 
10 Excerpted Transcript of July 23, 2014 Deposition 

of P. Morabito 
Vol. 9, 1437–1441 

11 Lippes Mathias Wexler Friedman LLP, April 3, 
2015 letter 

Vol. 9, 1442–1444 
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LOCATION 

Exhibits to Motion to Quash Subpoena (cont.)  

12 Lippes Mathias Wexler Friedman LLP, October 
20, 2010 letter RE: Balance forward as of bill 
dated 09/19/2010 and 09/16/2010  

Vol. 9, 1445–1454 

13 Excerpted Transcript of June 25, 2015 Deposition 
of 341 Meeting of Creditors 

Vol. 9, 1455–1460 

(1) Opposition to Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery from Hodgson Russ LLP; and                   
(2) Countermotion for Sanctions and to Compel Resetting 
of 30(b)(3) Deposition of Hodgson Russ LLP (filed 
07/24/2017) 

Vol. 10, 1461–1485 

Exhibits to (1) Opposition to Motion to Quash 
Subpoena, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery from 
Hodgson Russ LLP; and (2) Countermotion for 
Sanctions and to Compel Resetting of 30(b)(3) 
Deposition of Hodgson Russ LLP 

 

Exhibit Document Description  
A Declaration of Teresa M. Pilatowicz, Esq., in 

Support of (1) Opposition to Motion to Quash 
Subpoena, or, in the Alternative, for a Protective 
Order Precluding Trustee from Seeking 
Discovery from Hodgson Russ LLP (filed 
07/24/2017) 

Vol. 10, 1486–1494 

A-1 Defendants’ NRCP Disclosure of Witnesses and 
Documents (dated 12/01/2014) 

Vol. 10, 1495–1598 

A-2 Order Granting Motion to Compel Responses to 
Deposition Questions; Case No. BK-N-13-51237 
(filed 02/03/2016) 

Vol. 10, 1599–1604 
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LOCATION 

Exhibits to (1) Opposition to Motion to Quash 
Subpoena; and (2) Countermotion for Sanctions (cont.) 

 

A-3 Recommendation for Order RE: Defendants’ 
Motion to Partially Quash, filed on March 10, 
2016 (filed 06/13/2016) 

Vol. 10, 1605–1617 

A-4 Confirming Recommendation Order from 
September 1, 2016 (filed 09/16/2016) 

Vol. 10, 1618–1620 

A-5 Subpoena – Civil (dated 01/03/2017) Vol. 10, 1621–1634 

A-6 Notice of Deposition of Person Most 
Knowledgeable of Hodgson Russ LLP (filed 
01/03/2017) 

Vol. 10, 1635–1639 

A-7 January 25, 2017 Letter to Hodgson Russ LLP  Vol. 10, 1640–1649 

A-8 Stipulation Regarding Continued Discovery 
Dates (Sixth Request) (filed 01/30/2017) 

Vol. 10, 1650–1659 

A-9 Stipulation Regarding Continued Discovery 
Dates (Seventh Request) (filed 05/25/2017) 

Vol. 10, 1660–1669 

A-10 Defendants’ Sixteenth Supplement to NRCP 
Disclosure of Witnesses and Documents (dated 
05/03/2017) 

Vol. 10, 1670–1682 

A-11 Rough Draft Transcript of Garry M. Graber, 
Dated July 12, 2017 (Job Number 394849) 

Vol. 10, 1683–1719 

A-12 Sept. 15-Sept. 23, 2010 emails by and between 
Hodgson Russ LLP and Other Parties  

Vol. 10, 1720–1723 

Reply in Support of Motion to Quash Subpoena, or, in the 
Alternative, for a Protective Order Precluding Trustee from 
Seeking Discovery from Hodgson Russ LLP, and 
Opposition to Motion for Sanctions (filed 08/03/2017) 

Vol. 11, 1724–1734 
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DOCUMENT DESCRIPTION 

 

LOCATION 

Reply in Support of Countermotion for Sanctions and to 
Compel Resetting of 30(b)(6) Deposition of Hodgson Russ 
LLP (filed 08/09/2017)  

Vol. 11, 1735–1740 

Minutes of August 10, 2017 hearing on Motion to Quash 
Subpoena, or, in the Alternative, for a Protective Order 
Precluding Trustee from Seeking Discovery from Hodgson 
Russ LLP, and Opposition to Motion for Sanctions (filed 
08/11/2017) 

Vol. 11, 1741–1742 

Recommendation for Order RE: Defendants’ Motion to 
Quash Subpoena, or, in the Alternative, for a Protective 
Order Precluding Trustee from Seeking Discovery from 
Hodgson Russ LLP, filed on July 18, 2017 (filed 
08/17/2017) 

Vol. 11, 1743–1753 

Motion for Partial Summary Judgment (filed 08/17/2017) Vol. 11, 1754–1796 

Statement of Undisputed Facts in Support of Motion for 
Partial Summary Judgment (filed 08/17/2017) 

Vol. 11, 1797–1825 

Exhibits to Statement of Undisputed Facts in Support of 
Motion for Partial Summary Judgment 

 

Exhibit Document Description  
1 Declaration of Timothy P. Herbst in Support of 

Separate Statement of Undisputed Facts in 
Support of Motion for Partial Summary Judgment 

Vol. 12, 1826–1829 
 
 
 

2 Findings of Fact, Conclusions of Law, and 
Judgment in Consolidated Nevada Corp., et al v. 
JH. et al.; Case No. CV07-02764 (filed 
10/12/2010) 

Vol. 12, 1830–1846 

3 Judgment in Consolidated Nevada Corp., et al v. 
JH. et al.; Case No. CV07-02764 (filed 
08/23/2011) 

Vol. 12, 1847–1849 



Page 18 of 67 

DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibits to Statement of Undisputed Facts (cont.)  

4 Excerpted Transcript of July 12, 2017 Deposition 
of Garry M. Graber 

Vol. 12, 1850–1852 

5 September 15, 2015 email from Yalamanchili RE: 
Follow Up Thoughts  

Vol. 12, 1853–1854 

6 September 23, 2010 email between Garry M. 
Graber and P. Morabito  

Vol. 12, 1855–1857 

7 September 20, 2010 email between Yalamanchili 
and Eileen Crotty RE: Morabito Wire  

Vol. 12, 1858–1861 

8 September 20, 2010 email between Yalamanchili 
and Garry M. Graber RE: All Mortgage Balances 
as of 9/20/2010 

Vol. 12, 1862–1863 

9 September 20, 2010 email from Garry M. Graber 
RE: Call  

Vol. 12, 1864–1867 

10 September 20, 2010 email from P. Morabito to 
Dennis and Yalamanchili RE: Attorney client 
privileged communication  

Vol. 12, 1868–1870 

11 September 20, 2010 email string RE: Attorney 
client privileged communication 

Vol. 12, 1871–1875 

12 Appraisal of Real Property: 370 Los Olivos, 
Laguna Beach, CA, as of Sept. 24, 2010 

Vol. 12, 1876–1903 

13 Excerpted Transcript of March 21, 2016 
Deposition of P. Morabito 

Vol. 12, 1904–1919 

14 P. Morabito Redacted Investment and Bank 
Report from Sept. 1 to Sept. 30, 2010 

Vol. 12, 1920–1922 

15 Excerpted Transcript of June 25, 2015 Deposition 
of 341 Meeting of Creditors 

Vol. 12, 1923–1927 

16 Excerpted Transcript of December 5, 2015 
Deposition of P. Morabito 

Vol. 12, 1928–1952 
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Exhibits to Statement of Undisputed Facts (cont.)  

17 Purchase and Sale Agreement between Arcadia 
Trust and Bayuk Trust entered effective as of 
Sept. 27, 2010 

Vol. 12, 1953–1961 

18 First Amendment to Purchase and Sale 
Agreement between Arcadia Trust and Bayuk 
Trust entered effective as of Sept. 28, 2010 

Vol. 12, 1962–1964 

19 Appraisal Report providing market value estimate 
of real property located at 8355 Panorama Drive, 
Reno, NV as of Dec. 7, 2011 

Vol. 12, 1965–1995 

20 An Appraisal of a vacant .977± Acre Parcel of 
Industrial Land Located at 49 Clayton Place West 
of the Pyramid Highway (State Route 445) 
Sparks, Washoe County, Nevada and a single-
family residence located at 8355 Panorama Drive 
Reno, Washoe County, Nevada 89511 as of 
October 1, 2010 a retrospective date 

Vol. 13, 1996–2073 

21 APN: 040-620-09 Declaration of Value (dated 
12/31/2012) 

Vol. 14, 2074–2075 

22 Sellers Closing Statement for real property 
located at 8355 Panorama Drive, Reno, NV 89511 

Vol. 14, 2076–2077 

23 Bill of Sale for real property located at 8355 
Panorama Drive, Reno, NV 89511 

Vol. 14, 2078–2082 

24 Operating Agreement of Baruk Properties LLC Vol. 14, 2083–2093 
25 Edward Bayuk, as trustee of the Edward William 

Bayuk Living Trust’s Answer to Plaintiff’s First 
Set of Interrogatories (dated 09/14/2014) 

Vol. 14, 2094–2104 

26 Summary Appraisal Report of real property 
located at 1461 Glenneyre Street, Laguna Beach, 
CA 92651, as of Sept. 25, 2010 

Vol. 14, 2105–2155 
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Exhibits to Statement of Undisputed Facts (cont.)  

27 Appraisal of Real Property as of Sept. 23, 2010: 
1254 Mary Fleming Circle, Palm Springs, CA 
92262 

Vol. 15, 2156–2185 
 

28 Appraisal of Real Property as of Sept. 23, 2010: 
1254 Mary Fleming Circle, Palm Springs, CA 
92262 

Vol. 15, 2186–2216 
 

29 Membership Interest Transfer Agreement 
between Arcadia Trust and Bayuk Trust entered 
effective as of Oct. 1, 2010 

Vol. 15, 2217–2224 
 

30 PROMISSORY NOTE [Edward William Bayuk 
Living Trust (“Borrower”) promises to pay 
Arcadia Living Trust (“Lender”) the principal 
sum of $1,617,050.00, plus applicable interest] 
(dated 10/01/2010) 

Vol. 15, 2225–2228 
 

31 Certificate of Merger dated Oct. 4, 2010 Vol. 15, 2229–2230 

32 Articles of Merger Document No. 20100746864-
78 (recorded date 10/04/2010) 

Vol. 15, 2231–2241 

33 Excerpted Transcript of September 28, 2015 
Deposition of Edward William Bayuk 

Vol. 15, 2242–2256 

34 Grant Deed for real property 1254 Mary Fleming 
Circle, Palm Springs, CA 92262; APN: 507-520-
015 (recorded 11/04/2010) 

Vol. 15, 2257–2258 
 

35 General Conveyance made as of Oct. 31, 2010 
between Woodland Heights Limited (“Vendor”) 
and Arcadia Living Trust (“Purchaser”) 

Vol. 15, 2259–2265 
 

36 Appraisal of Real Property as of Sept. 24, 2010: 
371 El Camino Del Mar, Laguna Beach, CA 
92651 

Vol. 15, 2266–2292 
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Exhibits to Statement of Undisputed Facts (cont.)  

37 Excerpted Transcript of December 6, 2016 
Deposition of P. Morabito 

Vol. 15, 2293–2295 
 

38 Page intentionally left blank Vol. 15, 2296–2297 
39 Ledger of Edward Bayuk to P. Morabito Vol. 15, 2298–2300 

40 Loan Calculator: Payment Amount (Standard 
Loan Amortization) 

Vol. 15, 2301–2304 

41 Payment Schedule of Edward Bayuk Note in 
Favor of P. Morabito 

Vol. 15, 2305–2308 

42 November 10, 2011 email from Vacco RE: Baruk 
Properties, LLC/P. Morabito/Bank of America, 
N.A. 

Vol. 15, 2309–2312 

43 May 23, 2012 email from Vacco to Steve Peek 
RE: Formal Settlement Proposal to resolve the 
Morabito matter  

Vol. 15, 2313–2319 

44 Excerpted Transcript of March 12, 2015 
Deposition of 341 Meeting of Creditors 

Vol. 15, 2320–2326 

45 Shareholder Interest Purchase Agreement 
between P. Morabito and Snowshoe Petroleum, 
Inc. (dated 09/30/2010) 

Vol. 15, 2327–2332 
 

46 P. Morabito Statement of Assets & Liabilities as 
of May 5, 2009 

Vol. 15, 2333–2334 
 

47 March 10, 2010 email from Naz Afshar, CPA to 
Darren Takemoto, CPA RE: Current Personal 
Financial Statement  

Vol. 15, 2335–2337 
 

48 March 10, 2010 email from P. Morabito to Jon 
RE: ExxonMobil CIM for Florida and associated 
maps  

Vol. 15, 2338–2339 
 



Page 22 of 67 

DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibits to Statement of Undisputed Facts (cont.)  

49 March 20, 2010 email from P. Morabito to Vacco 
RE: proceed with placing binding bid on June 
22nd with ExxonMobil  

Vol. 15, 2340–2341 
 

50 P. Morabito Statement of Assets & Liabilities as 
of May 30, 2010 

Vol. 15, 2342–2343 
 

51 June 28, 2010 email from P. Morabito to George 
R. Garner RE: ExxonMobil Chicago Market 
Business Plan Review  

Vol. 15, 2344–2345 
 

52 Plan of Merger of Consolidated Western Corp. 
with and into Superpumper, Inc. (dated 
09/28/2010) 

Vol. 15, 2346–2364 
 

53 Page intentionally left blank Vol. 15, 2365–2366 
54 BBVA Compass Proposed Request on behalf of 

Superpumper, Inc. (dated 12/15/2010) 
Vol. 15, 2367–2397 

55 Business Valuation Agreement between Matrix 
Capital Markets Group, Inc. and Superpumper, 
Inc. (dated 09/30/2010) 

Vol. 15, 2398–2434 
 

56 Expert report of James L. McGovern, CPA/CFF, 
CVA (dated 01/25/2016) 

Vol. 16, 2435–2509 

57 June 18, 2014 email from Sam Morabito to 
Michael Vanek RE: SPI Analysis  

Vol. 17, 2510–2511 

58 Declaration of P. Morabito in Support of 
Opposition to Motion of JH, Inc., Jerry Herbst, 
and Berry-Hinckley Industries for Order 
Prohibiting Debtor from Using, Acquiring, or 
Disposing of or Transferring Assets Pursuant to 
11 U.S.C. §§ 105 and 303(f) Pending 
Appointment of Trustee; Case No. BK-N-13-
51237 (filed 07/01/2013) 

Vol. 17, 2512–2516 
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Exhibits to Statement of Undisputed Facts (cont.)  

59 State of California Secretary of State Limited 
Liability Company – Snowshoe Properties, LLC; 
File No. 201027310002 (filed 09/29/2010) 

Vol. 17, 2517–2518 

60 PROMISSORY NOTE [Snowshoe Petroleum 
(“Maker”) promises to pay P. Morabito 
(“Holder”) the principal sum of $1,462,213.00] 
(dated 11/01/2010) 

Vol. 17, 2519–2529 

61 PROMISSORY NOTE [Superpumper, Inc. 
(“Maker”) promises to pay Compass Bank (the 
“Bank” and/or “Holder”) the principal sum of 
$3,000,000.00] (dated 08/13/2010) 

Vol. 17, 2530–2538 

62 Excerpted Transcript of October 21, 2015 
Deposition of Salvatore R. Morabito 

Vol. 17, 2539–2541 

63 Page intentionally left blank Vol. 17, 2542–2543 

64 Edward Bayuk’s Answers to Plaintiff’s First Set 
of Interrogatories (dated 09/14/2014) 

Vol. 17, 2544–2557 

65 October 12, 2012 email from Stan Bernstein to P. 
Morabito RE: 2011 return  

Vol. 17, 2558–2559 

66 Page intentionally left blank Vol. 17, 2560–2561 

67 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 17, 2562–2564 

68 Snowshoe Petroleum, Inc.’s letter of intent to set 
out the framework of the contemplated 
transaction between: Snowshoe Petroleum, Inc.; 
David Dwelle, LP; Eclipse Investments, LP; 
Speedy Investments; and TAD Limited 
Partnership (dated 04/21/2011) 

Vol. 17, 2565–2572 
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Exhibits to Statement of Undisputed Facts (cont.)  

69 Excerpted Transcript of July 10, 2017 Deposition 
of Dennis C. Vacco 

Vol. 17, 2573–2579 

70 April 15, 2011 email from P. Morabito to 
Christian Lovelace; Gregory Ivancic; Vacco RE: 
$65 million loan offer from Cerberus  

Vol. 17, 2580–2582 

71 Email from Vacco to P. Morabito RE: $2 million 
second mortgage on the Reno house 

Vol. 17, 2583–2584 

72 Email from Vacco to P. Morabito RE: Tim Haves Vol. 17, 2585–2586 
73 Settlement Agreement, Loan Agreement 

Modification & Release dated as of Sept. 7, 2012, 
entered into by Bank of America and P. Morabito 

Vol. 17, 2587–2595 

74 Page intentionally left blank Vol. 17, 2596–2597 
75 February 10, 2012 email from Vacco to Paul 

Wells and Timothy Haves RE: 1461 Glenneyre 
Street, Laguna Beach – Sale  

Vol. 17, 2598–2602 

76 May 8, 2012 email from P. Morabito to Vacco 
RE: Proceed with the corporate set-up with Ray, 
Edward and P. Morabito 

Vol. 17, 2603–2604 

77 September 4, 2012 email from Vacco to Edward 
Bayuk RE: Second Deed of Trust documents  

Vol. 17, 2605–2606 

78 September 18, 2012 email from P. Morabito to 
Edward Bayuk RE: Deed of Trust  

Vol. 17, 2607–2611 

79 October 3, 2012 email from Vacco to P. Morabito 
RE: Term Sheet on both real estate deal and 
option  

Vol. 17, 2612–2614 

80 March 14, 2013 email from P. Morabito to Vacco 
RE: BHI Hinckley  

Vol. 17, 2615–2616 

81 Page intentionally left blank Vol. 17, 2617–2618 
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Exhibits to Statement of Undisputed Facts (cont.)  

82 November 11, 2011 email from Vacco to P. 
Morabito RE: Trevor’s commitment to sign  

Vol. 17, 2619–2620 

83 November 28, 2011 email string RE: Wiring 
$560,000 to Lippes Mathias 

Vol. 17, 2621–2623 

84 Page intentionally left blank Vol. 17, 2624–2625 
85 Page intentionally left blank Vol. 17, 2626–2627 
86 Order for Relief Under Chapter 7; Case No. BK-

N-13-51236 (filed 12/22/2014) 
Vol. 17, 2628–2634 

87 Report of Undisputed Election (11 U.S.C § 702); 
Case No. BK-N-13-51237 (filed 01/23/2015)  

Vol. 17, 2635–2637 

88 Amended Stipulation and Order to Substitute a 
Party to NRCP 17(a) (filed 06/11/2015)  

Vol. 17, 2638–2642 

89 Membership Interest Purchase Agreement, 
entered into as of Oct. 6, 2010 between P. 
Morabito and Edward Bayuk  

Vol. 17, 2643–2648 

90 Complaint; Case No. BK-N-13-51237 (filed 
10/15/2015) 

Vol. 17, 2649–2686 

91 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/2010) 

Vol. 17, 2687–2726 

Objection to Recommendation for Order filed August 17, 
2017 (filed 08/28/2017) 

Vol. 18, 2727–2734 
 

Exhibit to Objection to Recommendation for Order   
Exhibit Document Description  

1 Plaintiff’s counsel’s Jan. 24, 2017, email 
memorializing the discovery dispute agreement 

Vol. 18, 2735–2736 
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Opposition to Objection to Recommendation for Order filed 
August 17, 2017 (filed 09/05/2017) 

Vol. 18, 2737–2748 

Exhibit to Opposition to Objection to Recommendation 
for Order 

 

Exhibit Document Description  
A Declaration of Teresa M. Pilatowicz, Esq., in 

Support of Opposition to Objection to 
Recommendation for Order (filed 09/05/2017) 

Vol. 18, 2749–2752 

Reply to Opposition to Objection to Recommendation for 
Order filed August 17, 2017 (dated 09/15/2017) 

Vol. 18, 2753–2758 

Defendants’ Opposition to Plaintiff’s Motion for Partial 
Summary Judgment (filed 09/22/2017) 

Vol. 18, 2759–2774 

Defendants’ Separate Statement of Disputed Facts in 
Support of Opposition to Plaintiff’s Motion for Partial 
Summary Judgment (filed 09/22/2017) 

Vol. 18, 2775–2790 

Exhibits to Defendants’ Separate Statement of Disputed 
Facts in Support of Opposition to Plaintiff’s Motion for 
Partial Summary Judgment 

 

Exhibit Document Description  
1 Judgment in Consolidated Nevada Corp., et al v. 

JH. et al.; Case No. CV07-02764 (filed 
08/23/2011) 

Vol. 18, 2791–2793 

2 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 18, 2794–2810 

3 Order Denying Motion to Dismiss Involuntary 
Chapter 7 Petition and Suspending Proceedings 
Pursuant to 11 U.S.C §305(a)(1); Case No. BK-
N-13-51237 (filed 12/17/2013) 

Vol. 18, 2811–2814 
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Exhibits to Defendants’ Separate Statement of Disputed 
Facts (cont.) 

 

4 Excerpted Transcript of March 21, 2016 
Deposition of P. Morabito 

Vol. 18, 2815–2826 

5 Excerpted Transcript of September 28, 2015 
Deposition of Edward William Bayuk  

Vol. 18, 2827–2857 

6 Appraisal  Vol. 18, 2858–2859 
7 Budget Summary as of Jan. 7, 2016 Vol. 18, 2860–2862 
8 Excerpted Transcript of March 24, 2016 

Deposition of Dennis Banks 
Vol. 18, 2863–2871 

9 Excerpted Transcript of March 22, 2016 
Deposition of Michael Sewitz 

Vol. 18, 2872–2879 

10 Excerpted Transcript of April 27, 2011 
Deposition of Darryl Noble 

Vol. 18, 2880–2883 

11 Copies of cancelled checks from Edward Bayuk 
made payable to P. Morabito 

Vol. 18, 2884–2892 

12 CBRE Appraisal of 14th Street Card Lock 
Facility (dated 02/26/2010) 

Vol. 18, 2893–2906 

13 Bank of America wire transfer from P. Morabito 
to Salvatore Morabito in the amount of 
$146,127.00; and a wire transfer from P. 
Morabito to Lippes for $25.00 (date 10/01/2010) 

Vol. 18, 2907–2908 

14 Excerpted Transcript of October 21, 2015 
Deposition of Christian Mark Lovelace 

Vol. 18, 2909–2918 

15 June 18, 2014 email from Sam Morabito to 
Michael Vanek RE: Analysis of the Superpumper 
transaction in 2010  

Vol. 18, 2919–2920 

16 Excerpted Transcript of October 21, 2015 
Deposition of Salvatore R. Morabito 

Vol. 18, 2921–2929 
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Exhibits to Defendants’ Separate Statement of Disputed 
Facts (cont.) 

 

17 PROMISSORY NOTE [Snowshoe Petroleum 
(“Maker”) promises to pay P. Morabito 
(“Holder”) the principal sum of $1,462,213.00] 
(dated 11/01/2010) 

Vol. 18, 2930–2932 

18 TERM NOTE [P. Morabito (“Borrower”) 
promises to pay Consolidated Western Corp. 
(“Lender”) the principal sum of $939,000.00, plus 
interest] (dated 09/01/2010) 

Vol. 18, 2933–2934 

19 SUCCESSOR PROMISSORY NOTE 
[Snowshoe Petroleum (“Maker”) promises to pay 
P. Morabito (“Holder”) the principal sum of 
$492,937.30, plus interest] (dated 02/01/2011) 

Vol. 18, 2935–2937 

20 Edward Bayuk’s wire transfer to Lippes in the 
amount of $517,547.20 (dated 09/29/2010) 

Vol. 18, 2938–2940 

21 Salvatore Morabito Bank of Montreal September 
2011 Wire Transfer  

Vol. 18, 2941–2942 

22 Declaration of Salvatore Morabito (dated 
09/21/2017) 

Vol. 18, 2943–2944 

23 Edward Bayuk bank wire transfer to 
Superpumper, Inc., in the amount of $659,000.00 
(dated 09/30/2010) 

Vol. 18, 2945–2947 

24 Edward Bayuk checking account statements 
between 2010 and 2011 funding the company 
with transfers totaling $500,000 

Vol. 18, 2948–2953 

25 Salvatore Morabito’s wire transfer statement 
between 2010 and 2011, funding the company 
with $750,000 

Vol. 18, 2954–2957 

26 Payment Schedule of Edward Bayuk Note in 
Favor of P. Morabito 

Vol. 18, 2958–2961 
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Exhibits to Defendants’ Separate Statement of Disputed 
Facts (cont.) 

 

27 September 15, 2010 email from Vacco to 
Yalamanchili and P. Morabito RE: Follow Up 
Thoughts  

Vol. 18, 2962–2964 

Reply in Support of Motion for Partial Summary Judgment 
(dated 10/10/2017)  

Vol. 19, 2965–2973 
 

Order Regarding Discovery Commissioner’s 
Recommendation for Order dated August 17, 2017 (filed 
12/07/2017) 

Vol. 19, 2974–2981 

Order Denying Motion for Partial Summary Judgment 
(filed 12/11/2017) 

Vol. 19, 2982–2997 

Defendants’ Motions in Limine (filed 09/12/2018) Vol. 19, 2998–3006 
 

Exhibits to Defendants’ Motions in Limine  
Exhibit Document Description  

1 Plaintiff’s Second Supplement to Amended 
Disclosures Pursuant to NRCP 16.1(A)(1) (dated 
04/28/2016) 

Vol. 19, 3007–3016 

2 Excerpted Transcript of March 25, 2016 
Deposition of William A. Leonard 

Vol. 19, 3017–3023 

3 Plaintiff, Jerry Herbst’s Responses to Defendant 
Snowshoe Petroleum, Inc.’s Set of Interrogatories 
(dated 02/11/2015); and Plaintiff, Jerry Herbst’s 
Responses to Defendant, Salvatore Morabito’s 
Set of Interrogatories (dated 02/12/2015) 

Vol. 19, 3024–3044 

Motion in Limine to Exclude Testimony of Jan Friederich 
(filed 09/20/2018)  

Vol. 19, 3045–3056 
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Exhibits to Motion in Limine to Exclude Testimony of 
Jan Friederich 

 

Exhibit Document Description  
1 Defendants’ Rebuttal Expert Witness Disclosure 

(dated 02/29/2016) 
Vol. 19, 3057–3071 

2 Condensed Transcript of March 29, 2016 
Deposition of Jan Friederich 

Vol. 19, 3072–3086 

Opposition to Defendants’ Motions in Limine (filed 
09/28/2018) 

Vol. 19, 3087–3102 

Exhibits to Opposition to Defendants’ Motions in 
Limine 

 

Exhibit Document Description  
A Declaration of Teresa M. Pilatowicz, Esq. in 

Support of Opposition to Defendants’ Motions in 
Limine (filed 09/28/2018) 

Vol. 19, 3103–3107 

A-1 Plaintiff’s February 19, 2016, Amended 
Disclosures Pursuant to NRCP 16.1(A)(1) 

Vol. 19, 3108–3115 

A-2 Plaintiff’s January 26, 2016, Expert Witnesses 
Disclosures (without exhibits) 

Vol. 19, 3116–3122 

A-3 Defendants’ January 26, 2016, and February 29, 
2016, Expert Witness Disclosures (without 
exhibits) 

Vol. 19, 3123–3131 

A-4 Plaintiff’s August 17, 2017, Motion for Partial 
Summary Judgment (without exhibits) 

Vol. 19, 3132–3175 

A-5 Plaintiff’s August 17, 2017, Statement of 
Undisputed Facts in Support of his Motion for 
Partial Summary Judgment (without exhibits) 

Vol. 19, 3176–3205 

Defendants’ Reply in Support of Motions in Limine (filed 
10/08/2018) 

Vol. 20, 3206–3217 
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Exhibit to Defendants’ Reply in Support of Motions in 
Limine 

 

Exhibit Document Description  
1 Chapter 7 Trustee, William A. Leonard’s 

Responses to Defendants’ First Set of 
Interrogatories (dated 05/28/2015) 

Vol. 20, 3218–3236 

Defendants’ Opposition to Plaintiff’s Motions in Limine to 
Exclude the Testimony of Jan Friederich (filed 10/08/2018) 

Vol. 20, 3237–3250 

Exhibits to Defendants’ Opposition to Plaintiff’s 
Motions in Limine to Exclude the Testimony of Jan 
Friederich 

 

Exhibit Document Description  
1 Excerpt of Matrix Report (dated 10/13/2010) Vol. 20, 3251–3255 
2 Defendants’ Rebuttal Expert Witness Disclosure 

(dated 02/29/2016) 
Vol. 20, 3256–3270 

3 November 9, 2009 email from P. Morabito to 
Daniel Fletcher; Jim Benbrook; Don Whitehead; 
Sam Morabito, etc. RE: Jan Friederich entered 
consulting agreement with Superpumper  

Vol. 20, 3271–3272 

4 Excerpted Transcript of March 29, 2016 
Deposition of Jan Friederich 

Vol. 20, 3273–3296 

Defendants’ Objections to Plaintiff’s Pretrial Disclosures 
(filed 10/12/2018) 

Vol. 20, 3297–3299 

Objections to Defendants’ Pretrial Disclosures (filed 
10/12/2018) 

Vol. 20, 3300–3303 

Reply to Defendants’ Opposition to Plaintiff’s Motion in 
Limine to Exclude the Testimony of Jan Friederich (filed 
10/12/2018) 

Vol. 20, 3304–3311 
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Minutes of September 11, 2018, Pre-trial Conference (filed 
10/19/2018) 

Vol. 20, 3312 

Stipulated Facts (filed 10/29/2018) Vol. 20, 3313–3321 

Defendants’ Points and Authorities RE: Objection to 
Admission of Documents in Conjunction with the 
Depositions of P. Morabito and Dennis Vacco (filed 
10/30/2018) 

Vol. 20, 3322–3325 

Plaintiff’s Points and Authorities Regarding Authenticity 
and Hearsay Issues (filed 10/31/2018) 

Vol. 20, 3326–3334 

Clerk’s Trial Exhibit List (filed 02/28/2019) Vol. 21, 3335–3413 

Exhibits to Clerk’s Trial Exhibit List  

Exhibit Document Description  

1 Certified copy of the Transcript of September 13, 
2010 Judge’s Ruling; Case No. CV07-02764 

Vol. 21, 3414–3438 

2 Findings of Fact, Conclusions of Law, and 
Judgment; Case No. CV07-02764 (filed 
10/12/2010) 

Vol. 21, 3439–3454 

3 Judgment; Case No. CV07-0767 (filed 
08/23/2011) 

Vol. 21, 3455–3456 

4 Confession of Judgment; Case No. CV07-02764 
(filed 06/18/2013) 

Vol. 21, 3457–3481 

5 November 30, 2011 Settlement Agreement and 
Mutual Release 

Vol. 22, 3482–3613 

6 March 1, 2013 Forbearance Agreement Vol. 22, 3614–3622 
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Exhibits to Clerk’s Trial Exhibit List (cont.)  

8 Order Denying Motion to Dismiss Involuntary 
Chapter 7 Petition and Suspending Proceedings, 
Case 13-51237. ECF No. 94, (filed 12/17/2013) 

Vol. 22, 3623–3625 

19 Report of Undisputed Election– Appointment of 
Trustee, Case No. 13-51237, ECF No. 220 

Vol. 22, 3626–3627 

20 Stipulation and Order to Substitute a Party 
Pursuant to NRCP 17(a), Case No. CV13-02663, 
May 15, 2015 

Vol. 22, 3628–3632 

21 Non-Dischargeable Judgment Regarding 
Plaintiff’s First and Second Causes of Action, 
Case No. 15-05019-GWZ, ECF No. 123, April 
30, 2018 

Vol. 22, 3633–3634 

22 Memorandum & Decision; Case No. 15-05019-
GWZ, ECF No. 124, April 30, 2018 

Vol. 22, 3635–3654 

23 Amended Findings of Fact, Conclusions of Law 
in Support of Judgment Regarding Plaintiff’s 
First and Second Causes of Action; Case 15-
05019-GWZ, ECF No. 122, April 30, 2018 

Vol. 22, 3655–3679 

25 September 15, 2010 email from Yalamanchili to 
Vacco and P. Morabito RE: Follow Up Thoughts 

Vol. 22, 3680–3681 

26 September 18, 2010 email from P. Morabito to 
Vacco 

Vol. 22, 3682–3683 

27 September 20, 2010 email from Vacco to P. 
Morabito RE: Spirit 

Vol. 22, 3684–3684 

28 September 20, 2010 email between Yalamanchili 
and Crotty RE: Morabito -Wire 

Vol. 22, 3685–3687 

29 September 20, 2010 email from Yalamanchili to 
Graber RE: Attorney Client Privileged 
Communication  

Vol. 22, 3688–3689 
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30 September 21, 2010 email from P. Morabito to 
Vacco and Cross RE: Attorney Client Privileged 
Communication 

Vol. 22, 3690–3692 

31 September 23, 2010 email chain between Graber 
and P. Morabito RE: Change of Primary 
Residence from Reno to Laguna Beach 

Vol. 22, 3693–3694 

32 September 23, 2010 email from Yalamanchili to 
Graber RE: Change of Primary Residence from 
Reno to Laguna Beach 

Vol. 22, 3695–3696 

33 September 24, 2010 email from P. Morabito to 
Vacco RE: Superpumper, Inc. 

Vol. 22, 3697–3697 

34 September 26, 2010 email from Vacco to P. 
Morabito RE: Judgment for a fixed debt 

Vol. 22, 3698–3698 

35 September 27, 2010 email from P. Morabito to 
Vacco RE: First Amendment to Residential Lease 
executed 9/27/2010 

Vol. 22, 3699–3701 

36 November 7, 2012 emails between Vacco, P. 
Morabito, C. Lovelace RE: Attorney Client 
Privileged Communication  

Vol. 22, 3702–3703 

37 Morabito BMO Bank Statement – September 
2010 

Vol. 22, 3704–3710 

38 Lippes Mathias Trust Ledger History Vol. 23, 3711–3716 

39 Fifth Amendment & Restatement of the Trust 
Agreement for the Arcadia Living Trust dated 
September 30, 2010 

Vol. 23, 3717–3755 

42 P. Morabito Statement of Assets & Liabilities as 
of May 5, 2009 

Vol. 23, 3756–3756 
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43 March 10, 2010 email chain between Afshar and 
Takemoto RE: Current Personal Financial 
Statement  

Vol. 23, 3757–3758 
 

44 Salazar Net Worth Report (dated 03/15/2011) Vol. 23, 3759–3772 
45 Purchase and Sale Agreement Vol. 23, 3773–3780 
46 First Amendment to Purchase and Sale 

Agreement 
Vol. 23, 3781–3782 

47 Panorama – Estimated Settlement Statement Vol. 23, 3783–3792 
48 El Camino – Final Settlement Statement Vol. 23, 3793–3793 
49 Los Olivos – Final Settlement Statement Vol. 23, 3794–3794 
50 Deed for Transfer of Panorama Property Vol. 23, 3795–3804 
51 Deed for Transfer for Los Olivos Vol. 23, 3805–3806 
52 Deed for Transfer of El Camino Vol. 23, 3807–3808 
53 Kimmel Appraisal Report for Panorama and 

Clayton 
Vol. 23, 3809–3886 

54 Bill of Sale – Panorama Vol. 23, 3887–3890 
55 Bill of Sale – Mary Fleming Vol. 23, 3891–3894 
56 Bill of Sale – El Camino Vol. 23, 3895–3898 
57 Bill of Sale – Los Olivos Vol. 23, 3899–3902 
58 Declaration of Value and Transfer Deed of 8355 

Panorama (recorded 12/31/2012) 
Vol. 23, 3903–3904 

60 Baruk Properties Operating Agreement Vol. 23, 3905–3914 

61 Baruk Membership Transfer Agreement Vol. 24, 3915–3921 

62 Promissory Note for $1,617,050 (dated 
10/01/2010) 

Vol. 24, 3922–3924 
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63 Baruk Properties/Snowshoe Properties, 
Certificate of Merger (filed 10/04/2010) 

Vol. 24, 3925–3926 

64 Baruk Properties/Snowshoe Properties, Articles 
of Merger 

Vol. 24, 3927–3937 

65 Grant Deed from Snowshoe to Bayuk Living 
Trust; Doc No. 2010-0531071 (recorded 
11/04/2010) 

Vol. 24, 3938–3939 

66 Grant Deed – 1461 Glenneyre; Doc No. 
2010000511045 (recorded 10/08/2010) 

Vol. 24, 3940–3941 

67 Grant Deed – 570 Glenneyre; Doc No. 
2010000508587 (recorded 10/08/2010) 

Vol. 24, 3942–3944 

68 Attorney File re: Conveyance between Woodland 
Heights and Arcadia Living Trust 

Vol. 24, 3945–3980 

69 October 24, 2011 email from P. Morabito to 
Vacco RE: Attorney Client Privileged 
Communication  

Vol. 24, 3981–3982 

70 November 10, 2011 email chain between Vacco 
and P. Morabito RE: Baruk Properties, LLC/Paul 
Morabito/Bank of America, N.A. 

Vol. 24, 3983–3985 

71 Bayuk First Ledger Vol. 24, 3986–3987 

72 Amortization Schedule Vol. 24, 3988–3990 

73 Bayuk Second Ledger Vol. 24, 3991–3993 

74 Opposition to Motion for Summary Judgment and 
Declaration of Edward Bayuk; Case No. 13-
51237, ECF No. 146 (filed 10/03/2014)  

Vol. 24, 3994–4053 

75 March 30, 2012 email from Vacco to Bayuk RE: 
Letter to BOA 

Vol. 24, 4054–4055 
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76 March 10, 2010 email chain between P. Morabito 
and jon@aim13.com RE: Strictly Confidential  

Vol. 24, 4056–4056 

77 May 20, 2010 email chain between P. Morabito, 
Vacco and Michael Pace RE: Proceed with 
placing a Binding Bid on June 22nd with 
ExxonMobil 

Vol. 24, 4057–4057 

78 Morabito Personal Financial Statement May 2010 Vol. 24, 4058–4059 
79 June 28, 2010 email from P. Morabito to George 

Garner RE: ExxonMobil Chicago Market 
Business Plan Review  

Vol. 24, 4060–4066 

80 Shareholder Interest Purchase Agreement Vol. 24, 4067–4071 
81 Plan of Merger of Consolidated Western 

Corporation with and Into Superpumper, Inc. 
Vol. 24, 4072–4075 

82 Articles of Merger of Consolidated Western 
Corporation with and Into Superpumper, Inc. 

Vol. 24, 4076–4077 

83 Unanimous Written Consent of the Board of 
Directors and Sole Shareholder of Superpumper, 
Inc. 

Vol. 24, 4078–4080 

84 Unanimous Written Consent of the Directors and 
Shareholders of Consolidated Western 
Corporation 

Vol. 24, 4081–4083 

85 Arizona Corporation Commission Letter dated 
October 21, 2010 

Vol. 24, 4084–4091 

86 Nevada Articles of Merger Vol. 24, 4092–4098 
87 New York Creation of Snowshoe Vol. 24, 4099–4103 
88 April 26, 2012 email from Vacco to Afshar RE: 

Ownership Structure of SPI 
Vol. 24, 4104–4106 

90 September 30, 2010 Matrix Retention Agreement Vol. 24, 4107–4110 

mailto:jon@aim13.com
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91 McGovern Expert Report Vol. 25, 4111–4189 
92 Appendix B to McGovern Report – Source 4 – 

Budgets 
Vol. 25, 4190–4191 

103 Superpumper Note in the amount of 
$1,462,213.00 (dated 11/01/2010) 

Vol. 25, 4192–4193 

104 Superpumper Successor Note in the amount of 
$492,937.30 (dated 02/01/2011) 

Vol. 25, 4194–4195 

105 Superpumper Successor Note in the amount of 
$939,000 (dated 02/01/2011) 

Vol. 25, 4196–4197 

106 Superpumper Stock Power transfers to S. 
Morabito and Bayuk (dated 01/01/2011) 

Vol. 25, 4198–4199 

107 Declaration of P. Morabito in Support of 
Opposition to Motion of JH, Inc., Jerry Herbst, 
and Berry- Hinckley Industries for Order 
Prohibiting Debtor from Using, Acquiring or 
Transferring Assets Pursuant to 11 U.S.C. §§ 105 
and 303(f) Pending Appointment of Trustee, Case 
13-51237, ECF No. 22 (filed 07/01/2013) 

Vol. 25, 4200–4203 

108 October 12, 2012 email between P. Morabito and 
Bernstein RE: 2011 Return 

Vol. 25, 4204–4204 

109 Compass Term Loan (dated 12/21/2016) Vol. 25, 4205–4213 
110 P. Morabito – Term Note in the amount of 

$939,000.000 (dated 09/01/2010) 
Vol. 25, 4214–4214 

111 Loan Agreement between Compass Bank and 
Superpumper (dated 12/21/2016) 

Vol. 25, 4215–4244 

112 Consent Agreement (dated 12/28/2010)  Vol. 25, 4245–4249 
113 Superpumper Financial Statement (dated 

12/31/2007)  
Vol. 25, 4250–4263 
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114 Superpumper Financial Statement (dated 
12/31/2009)  

Vol. 25, 4264–4276 

115 Notes Receivable Interest Income Calculation 
(dated 12/31/2009) 

Vol. 25, 4277–4278 

116 Superpumper Inc. Audit Conclusions Memo 
(dated 12/31/2010) 

Vol. 25, 4279–4284 

117 Superpumper 2010 YTD Income Statement and 
Balance Sheets 

Vol. 25, 4285–4299 

118 March 12, 2010 Management Letter  Vol. 25, 4300–4302 
119 Superpumper Unaudited August 2010 Balance 

Sheet 
Vol. 25, 4303–4307 

120 Superpumper Financial Statements (dated 
12/31/2010) 

Vol. 25, 4308–4322 

121 Notes Receivable Balance as of September 30, 
2010 

Vol. 26, 4323 

122 Salvatore Morabito Term Note $2,563,542.00 as 
of December 31, 2010 

Vol. 26, 4324–4325 

123 Edward Bayuk Term Note $2,580,500.00 as of 
December 31, 2010 

Vol. 26, 4326–4327 

125 April 21, 2011 Management letter  Vol. 26, 4328–4330 
126 Bayuk and S. Morabito Statements of Assets & 

Liabilities as of February 1, 2011 
Vol. 26, 4331–4332 

127 January 6, 2012 email from Bayuk to Lovelace 
RE: Letter of Credit 

Vol. 26, 4333–4335 

128 January 6, 2012 email from Vacco to Bernstein Vol. 26, 4336–4338 
129 January 7, 2012 email from Bernstein to Lovelace Vol. 26, 4339–4343 
130 March 18, 2012 email from P. Morabito to Vacco Vol. 26, 4344–4344 
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131 April 21, 2011 Proposed Acquisition of Nella Oil Vol. 26, 4345–4351 
132 April 15, 2011 email chain between P. Morabito 

and Vacco 
Vol. 26, 4352 

133 April 5, 2011 email from P. Morabito to Vacco Vol. 26, 4353 
134 April 16, 2012 email from Vacco to Morabito Vol. 26, 4354–4359 
135 August 7, 2011 email exchange between Vacco 

and P. Morabito 
Vol. 26, 4360 

136 August 2011 Lovelace letter to Timothy Halves Vol. 26, 4361–4365 
137 August 24, 2011 email from Vacco to P. Morabito 

RE: Tim Haves 
Vol. 26, 4366 

138 November 11, 2011 email from Vacco to P. 
Morabito RE: Getting Trevor’s commitment to 
sign 

Vol. 26, 4367 

139 November 16, 2011 email from P. Morabito to 
Vacco RE: Vacco’s litigation letter  

Vol. 26, 4368 

140 November 28, 2011 email chain between Vacco, 
S. Morabito, and P. Morabito RE: $560,000 wire 
to Lippes Mathias 

Vol. 26, 4369–4370 

141 December 7, 2011 email from Vacco to P. 
Morabito RE: Moreno 

Vol. 26, 4371 

142 February 10, 2012 email chain between P. 
Morabito Wells, and Vacco RE: 1461 Glenneyre 
Street - Sale 

Vol. 26, 4372–4375 

143 April 20, 2012 email from P. Morabito to Bayuk 
RE: BofA 

Vol. 26, 4376 

144 April 24, 2012 email from P. Morabito to Vacco 
RE: SPI Loan Detail 

Vol. 26, 4377–4378 
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145 September 4, 2012 email chain between Vacco 
and Bayuk RE: Second Deed of Trust documents 

Vol. 26, 4379–4418 

147 September 4, 2012 email from P. Morabito to 
Vacco RE: Wire  

Vol. 26, 4419–4422 

148 September 4, 2012 email from Bayuk to Vacco 
RE: Wire 

Vol. 26, 4423–4426 

149 December 6, 2012 email from Vacco to P. 
Morabito RE: BOA and the path of money 

Vol. 26, 4427–4428 

150 September 18, 2012 email chain between P. 
Morabito and Bayuk 

Vol. 26, 4429–4432 

151 October 3, 2012 email chain between Vacco and 
P. Morabito RE: Snowshoe Properties, LLC 

Vol. 26, 4433–4434 

152 September 3, 2012 email from P. Morabito to 
Vacco RE: Wire  

Vol. 26, 4435 

153 March 14, 2013 email chain between P. Morabito 
and Vacco RE: BHI Hinckley 

Vol. 26, 4436 

154 Paul Morabito 2009 Tax Return Vol. 26, 4437–4463 
155 Superpumper Form 8879-S tax year ended 

December 31, 2010 
Vol. 26, 4464–4484 

156 2010 U.S. S Corporation Tax Return for 
Consolidated Western Corporation 

Vol. 27, 4485–4556 

157 Snowshoe form 8879-S for year ended December 
31, 2010 

Vol. 27, 4557–4577 

158 Snowshoe Form 1120S 2011 Amended Tax 
Return 

Vol. 27, 4578–4655 

159 September 14, 2012 email from Vacco to P. 
Morabito  

Vol. 27, 4656–4657 
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160 October 1, 2012 email from P. Morabito to Vacco 
RE: Monday work for Dennis and Christian 

Vol. 27, 4658 

161 December 18, 2012 email from Vacco to P. 
Morabito RE: Attorney Client Privileged 
Communication 

Vol. 27, 4659 

162 April 24, 2013 email from P. Morabito to Vacco 
RE: BHI Trust 

Vol. 27, 4660 

163 Membership Interest Purchases, Agreement – 
Watch My Block (dated 10/06/2010) 

Vol. 27, 4661–4665 

164 Watch My Block organizational documents Vol. 27, 4666–4669 
174 October 15, 2015 Certificate of Service of copy of 

Lippes Mathias Wexler Friedman’s Response to 
Subpoena 

Vol. 27, 4670 

175 Order Granting Motion to Compel Responses to 
Deposition Questions ECF No. 502; Case No. 13-
51237-gwz (filed 02/03/2016) 

Vol. 27, 4671–4675 

179 Gursey Schneider LLP Subpoena Vol. 28, 4676–4697 
180 Summary Appraisal of 570 Glenneyre Vol. 28, 4698–4728 
181 Appraisal of 1461 Glenneyre Street Vol. 28, 4729–4777 
182 Appraisal of 370 Los Olivos Vol. 28, 4778–4804 
183 Appraisal of 371 El Camino Del Mar Vol. 28, 4805–4830 
184 Appraisal of 1254 Mary Fleming Circle Vol. 28, 4831–4859 
185 Mortgage – Panorama Vol. 28, 4860–4860 
186 Mortgage – El Camino Vol. 28, 4861 
187 Mortgage – Los Olivos Vol. 28, 4862 
188 Mortgage – Glenneyre Vol. 28, 4863 
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189 Mortgage – Mary Fleming Vol. 28, 4864 
190 Settlement Statement – 371 El Camino Del Mar Vol. 28, 4865 
191 Settlement Statement – 370 Los Olivos Vol. 28, 4866 
192 2010 Declaration of Value of 8355 Panorama Dr Vol. 28, 4867–4868 
193 Mortgage – 8355 Panorama Drive Vol. 28, 4869–4870 
194 Compass – Certificate of Custodian of Records 

(dated 12/21/2016) 
Vol. 28, 4871–4871 

196 June 6, 2014 Declaration of Sam Morabito – 
Exhibit 1 to Snowshoe Reply in Support of 
Motion to Dismiss Complaint for Lack of 
Personal Jurisdiction – filed in Case No. CV13-
02663 

Vol. 28, 4872–4874 

197 June 19, 2014 Declaration of Sam Morabito – 
Exhibit 1 to Superpumper Motion to Dismiss 
Complaint for Lack of Personal Jurisdiction – 
filed in Case No. CV13-02663 

Vol. 28, 4875–4877 

198 September 22, 2017 Declaration of Sam Morabito 
– Exhibit 22 to Defendants’ SSOF in Support of 
Opposition to Plaintiff's MSJ – filed in Case No. 
CV13-02663 

Vol. 28, 4878–4879 

222 Kimmel – January 21, 2016, Comment on Alves 
Appraisal 

Vol. 28, 4880–4883 

223 September 20, 2010 email from Yalamanchili to 
Morabito 

Vol. 28, 4884 

224 March 24, 2011 email from Naz Afshar RE: 
telephone call regarding CWC 

Vol. 28, 4885–4886 

225 Bank of America Records for Edward Bayuk 
(dated 09/05/2012) 

Vol. 28, 4887–4897 
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226 June 11, 2007 Wholesale Marketer Agreement Vol. 29, 4898–4921 
227 May 25, 2006 Wholesale Marketer Facility 

Development Incentive Program Agreement 
Vol. 29, 4922–4928 

228 June 2007 Master Lease Agreement – Spirit SPE 
Portfolio and Superpumper, Inc. 

Vol. 29, 4929–4983 

229 Superpumper Inc 2008 Financial Statement 
(dated 12/31/2008) 

Vol. 29, 4984–4996 

230 November 9, 2009 email from P. Morabito to 
Bernstein, Yalaman RE: Jan Friederich – entered 
into Consulting Agreement 

Vol. 29, 4997 

231 September 30, 2010, Letter from Compass to 
Superpumper, Morabito, CWC RE: reducing face 
amount of the revolving note 

Vol. 29, 4998–5001 

232 October 15, 2010, letter from Quarles & Brady to 
Vacco RE: Revolving Loan Documents and Term 
Loan Documents between Superpumper and 
Compass Bank 

Vol. 29, 5002–5006 

233 BMO Account Tracker Banking Report October 
1 to October 31, 2010  

Vol. 29, 5007–5013 

235 August 31, 2010 Superpumper Inc., Valuation of 
100 percent of the common equity in 
Superpumper, Inc on a controlling marketable 
basis 

Vol. 29, 5014–5059 

236 June 18, 2014 email from S. Morabito to Vanek 
(WF) RE: Analysis of Superpumper Acquisition 
in 2010 

Vol. 29, 5060–5061 

241 Superpumper March 2010 YTD Income 
Statement 

Vol. 29, 5062–5076 
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244 Assignment Agreement for $939,000 Morabito 
Note 

Vol. 29, 5077–5079 

247 July 1, 2011 Third Amendment to Forbearance 
Agreement Superpumper and Compass Bank 

Vol. 29, 5080–5088 

248 Superpumper Cash Contributions January 2010 
thru September 2015 – Bayuk and S. Morabito 

Vol. 29, 5089–5096 

252 October 15, 2010 Letter from Quarles & Brady to 
Vacco RE: Revolving Loan documents and Term 
Loan documents between Superpumper Prop. and 
Compass Bank 

Vol. 29, 5097–5099 

254 Bank of America – S. Morabito SP Properties 
Sale, SP Purchase Balance 

Vol. 29, 5100 

255 Superpumper Prop. Final Closing Statement for 
920 Mountain City Hwy, Elko, NV 

Vol. 29, 5101 

256 September 30, 2010 Raffles Insurance Limited 
Member Summary 

Vol. 29, 5102 

257 Equalization Spreadsheet Vol. 30, 5103 
258 November 9, 2005 Grant, Bargain and Sale Deed; 

Doc #3306300 for Property Washoe County 
Vol. 30, 5104–5105 

260 January 7, 2016 Budget Summary – Panorama 
Drive 

Vol. 30, 5106–5107 

261 Mary 22, 2006 Compilation of Quotes and 
Invoices Quote of Valley Drapery 

Vol. 30, 5108–5116 

262 Photos of 8355 Panorama Home Vol. 30, 5117–5151 

263 Water Rights Deed (Document #4190152) 
between P. Morabito, E. Bayuk, Grantors, RCA 
Trust One Grantee (recorded 12/31/2012) 

Vol. 30, 5152–5155 



Page 46 of 67 

DOCUMENT DESCRIPTION 

 

LOCATION 

Exhibits to Clerk’s Trial Exhibit List (cont.)  

265 October 1, 2010 Bank of America Wire Transfer 
–Bayuk – Morabito $60,117 

Vol. 30, 5156 

266 October 1, 2010 Check #2354 from Bayuk to P. 
Morabito for $29,383 for 8355 Panorama funding 

Vol. 30, 5157–5158 

268 October 1, 2010 Check #2356 from Bayuk to P. 
Morabito for $12,763 for 370 Los Olivos Funding 

Vol. 30, 5159–5160 

269 October 1, 2010 Check #2357 from Bayuk to P. 
Morabito for $31,284 for 371 El Camino Del Mar 
Funding 

Vol. 30, 5161–5162 

270 Bayuk Payment Ledger Support Documents 
Checks and Bank Statements 

Vol. 31, 5163–5352 

271 Bayuk Superpumper Contributions Vol. 31, 5353–5358 
272 May 14, 2012 email string between P. Morabito, 

Vacco, Bayuk, and S. Bernstein RE: Info for 
Laguna purchase 

Vol. 31, 5359–5363 

276 September 21, 2010 Appraisal of 8355 Panorama 
Drive Reno, NV by Alves Appraisal 

Vol. 32, 5364–5400 

277 Assessor’s Map/Home Caparisons for 8355 
Panorama Drive, Reno, NV 

Vol. 32, 5401–5437 

278 December 3, 2007 Case Docket for CV07-02764 Vol. 32, 5438–5564 

280 May 25, 2011 Stipulation Regarding the 
Imposition of Punitive Damages; Case No. CV07-
02764 (filed 05/25/2011) 

Vol. 33, 5565–5570 

281 Work File for September 24, 2010 Appraisal of 
8355 Panorama Drive, Reno, NV 

Vol. 33, 5571–5628 

283 January 25, 2016 Expert Witness Report Leonard 
v. Superpumper Snowshoe 

Vol. 33, 5629–5652 
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284 February 29, 2016 Defendants’ Rebuttal Expert 
Witness Disclosure 

Vol. 33, 5653–5666 

294 October 5, 2010 Lippes, Mathias Wexler 
Friedman, LLP, Invoices to P. Morabito 

Vol. 33, 5667–5680 

295 P. Morabito 2010 Tax Return (dated 10/16/2011) Vol. 33, 5681–5739 
296 December 31, 2010 Superpumper Inc. Note to 

Financial Statements 
Vol. 33, 5740–5743 

297 December 31, 2010 Superpumper Consultations Vol. 33, 5744 
300 September 20, 2010 email chain between 

Yalmanchili and Graber RE: Attorney Client 
Privileged Communication 

Vol. 33, 5745–5748 

301 September 15, 2010 email from Vacco to P. 
Morabito RE: Tomorrow 

Vol. 33, 5749–5752 

303 Bankruptcy Court District of Nevada Claims 
Register Case No. 13-51237 

Vol. 33, 5753–5755 

304 April 14, 2018 email from Allen to Krausz RE: 
Superpumper 

Vol. 33, 5756–5757 

305 Subpoena in a Case Under the Bankruptcy Code 
to Robison, Sharp, Sullivan & Brust issued in 
Case No. BK-N-13-51237-GWZ 

Vol. 33, 5758–5768 

306 August 30, 2018 letter to Mark Weisenmiller, 
Esq., from Frank Gilmore, Esq.,  

Vol. 34, 5769 

307 Order Granting Motion to Compel Compliance 
with the Subpoena to Robison, Sharp, Sullivan & 
Brust filed in Case No. BK-N-13-51237-GWZ 

Vol. 34, 5770–5772 

308 Response of Robison, Sharp, Sullivan & Brust’s 
to Subpoena filed in Case No. BK-N-13-51237-
GWZ 

Vol. 34, 5773–5797 
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309 Declaration of Frank C. Gilmore in support of 
Robison, Sharp, Sullivan & Brust’s Opposition to 
Motion for Order Holding Robison in Contempt 
filed in Case No. BK-N-13-51237-GWZ 

Vol. 34, 5798–5801 

Minutes of October 29, 2018, Non-Jury Trial, Day 1 (filed 
11/08/2018) 

Vol. 35, 5802–6041 

Transcript of October 29, 2018, Non-Jury Trial, Day 1 Vol. 35, 6042–6045 

Minutes of October 30, 2018, Non-Jury Trial, Day 2 (filed 
11/08/2018) 

Vol. 36, 6046–6283 

Transcript of October 30, 2018, Non-Jury Trial, Day 2 Vol. 36, 6284–6286 

Minutes of October 31, 2018, Non-Jury Trial, Day 3 (filed 
11/08/2018) 

Vol. 37, 6287–6548 

Transcript of October 31, 2018, Non-Jury Trial, Day 3 Vol. 37, 6549–6552 

Minutes of November 1, 2018, Non-Jury Trial, Day 4 (filed 
11/08/2018) 

Vol. 38, 6553–6814 

Transcript of November 1, 2018, Non-Jury Trial, Day 4 Vol. 38, 6815–6817 

Minutes of November 2, 2018, Non-Jury Trial, Day 5 (filed 
11/08/2018) 

Vol. 39, 6818–7007 

Transcript of November 2, 2018, Non-Jury Trial, Day 5 Vol. 39, 7008–7011 

Minutes of November 5, 2018, Non-Jury Trial, Day 6 (filed 
11/08/2018) 

Vol. 40, 7012–7167 

Transcript of November 5, 2018, Non-Jury Trial, Day 6 Vol. 40, 7168–7169 
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Minutes of November 6, 2018, Non-Jury Trial, Day 7 (filed 
11/08/2018) 

Vol. 41, 7170–7269 

Transcript of November 6, 2018, Non-Jury Trial, Day 7 Vol. 41, 7270–7272 
Vol. 42, 7273–7474 
 

Minutes of November 7, 2018, Non-Jury Trial, Day 8 (filed 
11/08/2018) 

Vol. 43, 7475–7476 

Transcript of November 7, 2018, Non-Jury Trial, Day 8 Vol. 43, 7477–7615 

Minutes of November 26, 2018, Non-Jury Trial, Day 9 
(filed 11/26/2018) 

Vol. 44, 7616 

Transcript of November 26, 2018, Non-Jury Trial – Closing 
Arguments, Day 9 

Vol. 44, 7617–7666 
Vol. 45, 7667–7893 

Plaintiff’s Motion to Reopen Evidence (filed 01/30/2019) Vol. 46, 7894–7908 
Exhibits to Plaintiff’s Motion to Reopen Evidence  

Exhibit Document Description  

1 Declaration of Gabrielle A. Hamm, Esq. in 
Support of Plaintiff’s Motion to Reopen 

Vol. 46, 7909–7913 

1-A September 21, 2017 Declaration of Salvatore 
Morabito 

Vol. 46, 7914–7916 

1-B Defendants’ Proposed Findings of Fact, 
Conclusions of Law, and Judgment (Nov. 26, 
2018) 

Vol. 46, 7917–7957 

1-C Judgment on the First and Second Causes of 
Action; Case No. 15-05019-GWZ (Bankr. D. 
Nev.), ECF No. 123 (April 30, 2018) 

Vol. 46, 7958–7962 
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LOCATION 

Exhibits to Plaintiff’s Motion to Reopen Evidence 
(cont.) 

 

1-D Amended Findings of Fact and Conclusions of 
Law in Support of Judgment Regarding Plaintiffs’ 
First and Second Causes of Action; Case No. 15-
05019-GWZ (Bankr. D. Nev.), ECF No. 126 
(April 30, 2018) 

Vol. 46, 7963–7994 

1-E Motion to Compel Compliance with the 
Subpoena to Robison Sharp Sullivan Brust; Case 
No. 15-05019-GWZ (Bankr. D. Nev.), ECF No. 
191 (Sept. 10, 2018) 

Vol. 46, 7995–8035 

1-F Order Granting Motion to Compel Compliance 
with the Subpoena to Robison Sharp Sullivan 
Brust; Case No. 15-05019-GWZ (Bankr. D. 
Nev.), ECF No. 229 (Jan. 3, 2019) 

Vol. 46, 8036–8039 

1-G Response of Robison, Sharp, Sullivan & Brust[] 
To Subpoena (including RSSB_000001 – 
RSSB_000031) (Jan. 18, 2019) 

Vol. 46, 8040–8067 

1-H Excerpts of Deposition Transcript of Sam 
Morabito as PMK of Snowshoe Petroleum, Inc. 
(Oct. 1, 2015) 

Vol. 46, 8068–8076 

Errata to: Plaintiff’s Motion to Reopen Evidence (filed 
01/30/2019) 

Vol. 47, 8077–8080 

Exhibit to Errata to: Plaintiff’s Motion to Reopen 
Evidence 

 

Exhibit Document Description  

1 Plaintiff’s Motion to Reopen Evidence  
 

Vol. 47, 8081–8096 
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LOCATION 

Ex Parte Motion for Order Shortening Time on Plaintiff’s 
Motion to Reopen Evidence and for Expedited Hearing 
(filed 01/31/2019) 

Vol. 47, 8097–8102 

Order Shortening Time on Plaintiff’s Motion to Reopen 
Evidence and for Expedited Hearing (filed 02/04/2019) 

Vol. 47, 8103–8105 

Supplement to Plaintiff’s Motion to Reopen Evidence (filed 
02/04/2019) 

Vol. 47, 8106–8110 

Exhibits to Supplement to Plaintiff’s Motion to Reopen 
Evidence 

 

Exhibit Document Description  
1 Supplemental Declaration of Gabrielle A. Hamm, 

Esq. in Support of Plaintiff’s Motion to Reopen 
Evidence (filed 02/04/2019) 

Vol. 47, 8111–8113 

1-I Declaration of Frank C. Gilmore in Support of 
Robison, Sharp Sullivan & Brust’s Opposition to 
Motion for Order Holding Robison in Contempt; 
Case No. 15-05019-GWZ (Bankr. D. Nev.), ECF 
No. 259 (Jan. 30, 2019) 

Vol. 47, 8114–8128 

Defendants’ Response to Motion to Reopen Evidence 
(02/06/2019) 

Vol. 47, 8129–8135 

Plaintiff’s Reply to Defendants’ Response to Motion to 
Reopen Evidence (filed 02/07/2019) 

Vol. 47, 8136–8143 

Minutes of February 7, 2019 hearing on Motion to Reopen 
Evidence (filed 02/28/2019) 

Vol. 47, 8144 

Rough Draft Transcript of February 8, 2019 hearing on 
Motion to Reopen Evidence  

Vol. 47, 8145–8158 



Page 52 of 67 

DOCUMENT DESCRIPTION 

 

LOCATION 

[Plaintiff’s Proposed] Findings of Fact, Conclusions of 
Law, and Judgment (filed 03/06/2019) 

Vol. 47, 8159–8224 

[Defendants’ Proposed Amended] Findings of Fact, 
Conclusions of Law, and Judgment (filed 03/08/2019) 

Vol. 47, 8225–8268 

Minutes of February 26, 2019 hearing on Motion to 
Continue ongoing Non-Jury Trial (Telephonic) (filed 
03/11/2019) 

Vol. 47, 8269 

Findings of Fact, Conclusions of Law, and Judgment (filed 
03/29/2019) 

Vol. 48, 8270–8333 

Notice of Entry of Findings of Fact, Conclusions of Law, 
and Judgment (filed 03/29/2019) 

Vol. 48, 8334–8340 

Memorandum of Costs and Disbursements (filed 
04/11/2019) 

Vol. 48, 8341–8347 

Exhibit to Memorandum of Costs and Disbursements  
Exhibit Document Description  

1 Ledger of Costs Vol. 48, 8348–8370 

Application for Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 04/12/2019) 

Vol. 48, 8371–8384 

Exhibits to Application for Attorneys’ Fees and Costs 
Pursuant to NRCP 68 

 

Exhibit Document Description  
1 Declaration of Teresa M. Pilatowicz In Support of 

Plaintiff’s Application for Attorney’s Fees and 
Costs Pursuant to NRCP 68 (filed 04/12/2019) 

Vol. 48, 8385–8390 

2 Plaintiff’s Offer of Judgment to Defendants 
(dated 05/31/2016) 

Vol. 48, 8391–8397 
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LOCATION 

3 Defendant’s Rejection of Offer of Judgment by 
Plaintiff (dated 06/15/2016) 

Vol. 48, 8398–8399 

4 Log of time entries from June 1, 2016 to March 
28, 2019 

Vol. 48, 8400–8456 

5 Plaintiff’s Memorandum of Costs and 
Disbursements (filed 04/11/2019)  

Vol. 48, 8457–8487 

Motion to Retax Costs (filed 04/15/2019) Vol. 49, 8488–8495 

Plaintiff’s Opposition to Motion to Retax Costs (filed 
04/17/2019) 

Vol. 49, 8496–8507 

Exhibits to Plaintiff’s Opposition to Motion to Retax 
Costs 

 

Exhibit Document Description  
1 Declaration of Teresa M. Pilatowicz In Support of 

Opposition to Motion to Retax Costs (filed 
04/17/2019) 

Vol. 49, 8508–8510 

2 Summary of Photocopy Charges  Vol. 49, 8511–8523 
3 James L. McGovern Curriculum Vitae Vol. 49, 8524–8530 
4 McGovern & Greene LLP Invoices Vol. 49, 8531–8552 
5 Buss-Shelger Associates Invoices  Vol. 49, 8553–8555 

Reply in Support of Motion to Retax Costs (filed 
04/22/2019) 

Vol. 49, 8556–8562 

Opposition to Application for Attorneys’ Fees and Costs 
Pursuant to NRCP 68 (filed 04/25/2019) 

Vol. 49, 8563–8578 

Exhibit to Opposition to Application for Attorneys’ Fees 
and Costs Pursuant to NRCP 68 
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LOCATION 

Exhibit Document Description  
 

1 Plaintiff’s Bill Dispute Ledger Vol. 49, 8579–8637 

Defendants, Salvatore Morabito, Snowshoe Petroleum, 
Inc., and Superpumper, Inc.’s Motion for New Trial and/or 
to Alter or Amend Judgment Pursuant to NRCP 52, 59, and 
60 (filed 04/25/2019) 

Vol. 49, 8638–8657 

Defendant, Edward Bayuk’s Motion for New Trial and/or 
to Alter or Amend Judgment Pursuant to NRCP 52, 59, and 
60 (filed 04/26/2019) 

Vol. 50, 8658–8676 

Exhibits to Edward Bayuk’s Motion for New Trial 
and/or to Alter or Amend Judgment Pursuant to NRCP 
52, 59, and 60 

 

Exhibit Document Description  
1 February 27, 2019 email with attachments Vol. 50, 8677–8768 
2 Declaration of Frank C. Gilmore in Support of 

Edward Bayuk’s Motion for New Trial (filed 
04/26/2019) 

Vol. 50, 8769–8771 

3 February 27, 2019 email from Marcy Trabert Vol. 50, 8772–8775 
4 February 27, 2019 email from Frank Gilmore to 

eturner@Gtg.legal RE: Friday Trial  
Vol. 50, 8776–8777 

Plaintiff’s Reply in Support of Application of Attorneys’ 
Fees and Costs Pursuant to NRCP 68 (filed 04/30/2019)  

Vol. 50, 8778–8790 

Exhibit to Plaintiff’s Reply in Support of Application of 
Attorneys’ Fees and Costs Pursuant to NRCP 68 

 

Exhibit Document Description  
1 Case No. BK-13-51237-GWZ, ECF Nos. 280, 

282, and 321 
Vol. 50, 8791–8835 

mailto:eturner@Gtg.legal
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LOCATION 

Plaintiff’s Opposition to Defendants’ Motions for New 
Trial and/or to Alter or Amend Judgment (filed 05/07/2019) 

Vol. 51, 8836–8858 

Defendants, Salvatore Morabito, Snowshoe Petroleum, 
Inc., and Superpumper, Inc.’s Reply in Support of Motion 
for New Trial and/or to Alter or Amend Judgment Pursuant 
to NRCP 52, 59, and 60 (filed 05/14/2019) 

Vol. 51, 8859–8864 

Declaration of Edward Bayuk Claiming Exemption from 
Execution (filed 06/28/2019)  

Vol. 51, 8865–8870 

Exhibits to Declaration of Edward Bayuk Claiming 
Exemption from Execution 

 

Exhibit Document Description  
1 Copy of June 22, 2019 Notice of Execution and 

two Write of Executions  
Vol. 51, 8871–8896 

2 Declaration of James Arthur Gibbons Regarding 
his Attestation, Witness and Certification on 
November 12, 2005 of the Spendthrift Trust 
Amendment to the Edward William Bayuk Living 
Trust (dated 06/25/2019) 

Vol. 51, 8897–8942 

Notice of Claim of Exemption from Execution (filed 
06/28/2019) 

Vol. 51, 8943–8949 

Edward Bayuk’s Declaration of Salvatore Morabito 
Claiming Exemption from Execution (filed 07/02/2019) 

Vol. 51, 8950–8954 

Exhibits to Declaration of Salvatore Morabito Claiming 
Exemption from Execution 

 

Exhibit Document Description  
1 Las Vegas June 22, 2019 letter Vol. 51, 8955–8956 
2 Writs of execution and the notice of execution  Vol. 51, 8957–8970 
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LOCATION 

Minutes of June 24, 2019 telephonic hearing on Decision on 
Submitted Motions (filed 07/02/2019) 

Vol. 51, 8971–8972 

Salvatore Morabito’s Notice of Claim of Exemption from 
Execution (filed 07/02/2019) 

Vol. 51, 8973–8976 

Edward Bayuk’s Third Party Claim to Property Levied 
Upon NRS 31.070 (filed 07/03/2019) 

Vol. 51, 8977–8982 

Order Granting Plaintiff’s Application for an Award of 
Attorneys’ Fees and Costs Pursuant to NRCP 68 (filed 
07/10/2019) 

Vol. 51, 8983–8985 

Order Granting in part and Denying in part Motion to Retax 
Costs (filed 07/10/2019) 

Vol. 51, 8986–8988 

Plaintiff’s Objection to (1) Claim of Exemption from 
Execution and (2) Third Party Claim to Property Levied 
Upon, and Request for Hearing Pursuant to NRS 21.112 and 
31.070(5) (filed 07/11/2019) 

Vol. 52, 8989–9003 

Exhibits to Plaintiff’s Objection to (1) Claim of 
Exemption from Execution and (2) Third Party Claim 
to Property Levied Upon, and Request for Hearing 
Pursuant to NRS 21.112 and 31.070(5) 

 

Exhibit Document Description  
1 Declaration of Gabrielle A. Hamm, Esq. Vol. 52, 9004–9007 

2 11/30/2011 Tolling Agreement – Edward Bayuk Vol. 52, 9008–9023 
3 11/30/2011 Tolling Agreement – Edward William 

Bayuk Living Trust 
Vol. 52, 9024–9035 

4 Excerpts of 9/28/2015 Deposition of Edward 
Bayuk 

Vol. 52, 9036–9041 
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LOCATION 

Exhibits to Plaintiff’s Objection (cont.)  

5 Edward Bayuk, as Trustee of the Edward William 
Bayuk Living Trust’s Responses to Plaintiff’s 
First Set of Requests for Production, served 
9/24/2015 

Vol. 52, 9042–9051 

6 8/26/2009 Grant Deed (Los Olivos) Vol. 52, 9052–9056 

7 8/17/2018 Grant Deed (El Camino) Vol. 52, 9057–9062 

8 Trial Ex. 4 (Confession of Judgment) Vol. 52, 9063–9088 

9 Trial Ex. 45 (Purchase and Sale Agreement, dated 
9/28/2010) 

Vol. 52, 9089–9097 

10 Trial Ex. 46 (First Amendment to Purchase and 
Sale Agreement, dated 9/29/2010) 

Vol. 52, 9098–9100 

11 Trial Ex. 51 (Los Olivos Grant Deed recorded 
10/8/2010) 

Vol. 52, 9101–9103 

12 Trial Ex. 52 (El Camino Grant Deed recorded 
10/8/2010) 

Vol. 52, 9104–9106 

13 Trial Ex. 61 (Membership Interest Transfer 
Agreement, dated 10/1/2010) 

Vol. 52, 9107–9114 

14 Trial Ex. 62 ($1,617,050.00 Promissory Note) Vol. 52, 9115–9118 

15 Trial Ex. 65 (Mary Fleming Grant Deed recorded 
11/4/2010) 

Vol. 52, 9119–9121 

Notice of Entry of Order Denying Defendants’ Motions for 
New Trial and/or to Alter or Amend Judgment (filed 
07/16/2019) 

Vol. 52, 9122–9124 
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LOCATION 

Exhibit to Notice of Entry of Order Denying 
Defendants’ Motions for New Trial and/or to Alter or 
Amend Judgment 

 

Exhibit Document Description  
1 Order Denying Defendants’ Motions for New 

Trial and/or to Alter or Amend Judgment (filed 
07/10/2019) 

Vol. 52, 9125–9127 

Notice of Entry of Order Granting Plaintiff’s Application 
for an Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/16/2019) 

Vol. 52, 9128–9130 

Exhibit to Notice of Entry of Order Granting Plaintiff’s 
Application for an Award of Attorneys’ Fees and Costs 
Pursuant to NRCP 68 

 

Exhibit Document Description  
1 Order Granting Plaintiff’s Application for an 

Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/10/2019) 

Vol. 52, 9131–9134 

Notice of Entry of Order Granting in Part and Denying in 
Part Motion to Retax Costs (filed 07/16/2019) 

Vol. 52, 9135–9137 

Exhibit to Notice of Entry of Order Granting in Part and 
Denying in Part Motion to Retax Costs 

 

Exhibit Document Description  
1 Order Granting in Part and Denying in Part 

Motion to Retax Costs (filed 07/10/2019) 
Vol. 52, 9138–9141 

Plaintiff’s Objection to Notice of Claim of Exemption from 
Execution Filed by Salvatore Morabito and Request for 
Hearing (filed 07/16/2019) 

Vol. 52, 9142–9146 

Reply to Objection to Claim of Exemption and Third Party 
Claim to Property Levied Upon (filed 07/17/2019) 

Vol. 52, 9147–9162 
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LOCATION 

Exhibits to Reply to Objection to Claim of Exemption 
and Third Party Claim to Property Levied Upon 

 

Exhibit Document Description  
1 March 3, 2011 Deposition Transcript of P. 

Morabito 
Vol. 52, 9163–9174 

2 Mr. Bayuk’s September 23, 2014 responses to 
Plaintiff’s first set of requests for production  

Vol. 52, 9175–9180 

3 September 28, 2015 Deposition Transcript of 
Edward Bayuk 

Vol. 52, 9181–9190 

Reply to Plaintiff’s Objection to Notice of Claim of 
Exemption from Execution (filed 07/18/2019) 

Vol. 52, 9191–9194 

Declaration of Service of Till Tap, Notice of Attachment 
and Levy Upon Property (filed 07/29/2019) 

Vol. 52, 9195 

Notice of Submission of Disputed Order Denying Claim of 
Exemption and Third Party Claim (filed 08/01/2019) 

Vol. 52, 9196–9199 

Exhibits to Notice of Submission of Disputed Order 
Denying Claim of Exemption and Third Party Claim 

 

Exhibit Document Description  
1 Plaintiff’s Proposed Order Denying Claim of 

Exemption and Third-Party Claim 
Vol. 52, 9200–9204 

2 Bayuk and the Bayuk Trust’s proposed Order 
Denying Claim of Exemption and Third-Party 
Claim 

Vol. 52, 9205–9210 

3 July 30, 2019 email evidencing Bayuk, through 
counsel Jeffrey Hartman, Esq., requesting until 
noon on July 31, 2019 to provide comments. 

Vol. 52, 9211–9212 
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LOCATION 

Exhibits to Notice of Submission of Disputed Order 
(cont.) 

 

4 July 31, 2019 email from Teresa M. Pilatowicz, 
Esq. Bayuk failed to provide comments at noon 
on July 31, 2019, instead waiting until 1:43 p.m. 
to send a redline version with proposed changes 
after multiple follow ups from Plaintiff’s counsel 
on July 31, 2019 

Vol. 52, 9213–9219 

5 A true and correct copy of the original Order and 
Bayuk Changes 

Vol. 52, 9220–9224 

6 A true and correct copy of the redline run by 
Plaintiff accurately reflecting Bayuk’s proposed 
changes 

Vol. 52, 9225–9229 

7 Email evidencing that after review of the 
proposed revisions, Plaintiff advised Bayuk, 
through counsel, that Plaintiff agree to certain 
proposed revisions, but the majority of the 
changes were unacceptable as they did not reflect 
the Court’s findings or evidence before the Court. 

Vol. 52, 9230–9236 

Objection to Plaintiff’s Proposed Order Denying Claim of 
Exemption and Third Party Claim (filed 08/01/2019) 

Vol. 53, 9237–9240 

Exhibits to Objection to Plaintiff’s Proposed Order 
Denying Claim of Exemption and Third-Party Claim 

 

Exhibit Document Description  
1 Plaintiff’s Proposed Order Denying Claim of 

Exemption and Third-Party Claim  
Vol. 53, 9241–9245 

2 Defendant’s comments on Findings of Fact Vol. 53, 9246–9247 
3 Defendant’s Proposed Order Denying Claim of 

Exemption and Third-Party Claim 
Vol. 53, 9248–9252 
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LOCATION 

Minutes of July 22, 2019 hearing on Objection to Claim for 
Exemption (filed 08/02/2019) 

Vol. 53, 9253 

Order Denying Claim of Exemption (filed 08/02/2019) Vol. 53, 9254–9255 

Bayuk’s Case Appeal Statement (filed 08/05/2019) Vol. 53, 9256–9260 

Bayuk’s Notice of Appeal (filed 08/05/2019) Vol. 53, 9261–9263 

Defendants, Superpumper, Inc., Edward Bayuk, Salvatore 
Morabito; and Snowshoe Petroleum, Inc.’s, Case Appeal 
Statement (filed 08/05/2019) 

Vol. 53, 9264–9269 

Defendants, Superpumper, Inc., Edward Bayuk, Salvatore 
Morabito; and Snowshoe Petroleum, Inc.’s, Notice of 
Appeal (filed 08/05/2019) 

Vol. 53, 9270–9273 

Exhibits to Defendants, Superpumper, Inc., Edward 
Bayuk, Salvatore Morabito; and Snowshoe Petroleum, 
Inc.’s, Notice of Appeal 

 

Exhibit Document Description  
1 Findings of Fact, Conclusions of Law, and 

Judgment (filed 03/29/2019) 
Vol. 53, 9274–9338 

2 Order Denying Defendants’ Motions for New 
Trial and/or to Alter or Amend Judgment (filed 
07/10/2019) 

Vol. 53, 9339–9341 

3 Order Granting in Part and Denying in Part 
Motion to Retax Costs (filed 07/10/2019) 

Vol. 53, 9342–9345 

4 Order Granting Plaintiff’s Application for an 
Award of Attorneys’ Fees and Costs Pursuant to 
NRCP 68 (filed 07/10/2019) 

Vol. 53, 9346–9349 
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LOCATION 

Plaintiff’s Reply to Defendants’ Objection to Plaintiff’s 
Proposed Order Denying Claim of Exemption and Third-
Party Claim 

Vol. 53, 9350–9356 

Order Denying Claim of Exemption and Third-Party Claim 
(08/09/2019) 

Vol. 53, 9357–9360 

Notice of Entry of Order Denying Claim of Exemption and 
Third-Party Claim (filed 08/09/2019) 

Vol. 53, 9361–9364 

Exhibit to Notice of Entry of Order Denying Claim of 
Exemption and Third-Party Claim  

 

Exhibit Document Description  
1 Order Denying Claim of Exemption and Third-

Party Claim (08/09/2019) 
Vol. 53, 9365–9369 

Notice of Entry of Order Denying Claim of Exemption 
(filed 08/12/2019) 

Vol. 53, 9370–9373 

Exhibit to Notice of Entry of Order Denying Claim of 
Exemption 

 

Exhibit Document Description  
1 Order Denying Claim of Exemption (08/02/2019) Vol. 53, 9374–9376 

Motion to Make Amended or Additional Findings Under 
NRCP 52(b), or, in the Alternative, Motion for 
Reconsideration (filed 08/19/2019) 

Vol. 54, 9377–9401 

Exhibits to Motion to Make Amended or Additional 
Findings Under NRCP 52(b), or, in the Alternative, 
Motion for Reconsideration 

 

Exhibit Document Description  
1 Order Denying Claim of Exemption and Third 

Party Claim (filed 08/09/19) 
Vol. 54, 9402–9406 
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LOCATION 

Exhibits to Motion to Make Amended (cont.)  

2 Spendthrift Trust Amendment to the Edward 
William Bayuk Living Trust (dated 11/12/05) 

Vol. 54, 9407–9447 

3 Spendthrift Trust Agreement for the Arcadia 
Living Trust (dated 10/14/05) 

Vol. 54, 9448–9484 

4 Fifth Amendment and Restatement of the Trust 
Agreement for the Arcadia Living Trust (dated 
09/30/10) 

Vol. 54, 9485–9524 

5 P. Morabito's Supplement to NRCP 16.1 
Disclosures (dated 03/01/11) 

Vol. 54, 9525–9529 

6 Transcript of March 3, 2011 Deposition of P. 
Morabito 

Vol. 55, 9530–9765 

7 Documents Conveying Real Property Vol. 56, 9766–9774 
8 Transcript of July 22, 2019 Hearing Vol. 56, 9775–9835 
9 Tolling Agreement JH and P. Morabito (partially 

executed 11/30/11) 
Vol. 56, 9836–9840 

10 Tolling Agreement JH and Arcadia Living Trust 
(partially executed 11/30/11) 

Vol. 56, 9841–9845 

11 Excerpted Pages 8–9 of Superpumper Judgment 
(filed 03/29/19) 

Vol. 56, 9846–9848 

12 Petitioners' First Set of Interrogatories to Debtor 
(dated 08/13/13) 

Vol. 56, 9849–9853 

13 Tolling Agreement JH and Edward Bayuk 
(partially executed 11/30/11) 

Vol. 56, 9854–9858 

14 Tolling Agreement JH and Bayuk Trust (partially 
executed 11/30/11) 

Vol. 56, 9859–9863 

15 Declaration of Mark E. Lehman, Esq. (dated 
03/21/11) 

Vol. 56, 9864–9867 
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LOCATION 

Exhibits to Motion to Make Amended (cont.)  

16 Excerpted Transcript of October 20, 2015 
Deposition of Dennis C. Vacco 

Vol. 56, 9868–9871 

17 Assignment and Assumption Agreement (dated 
07/03/07) 

Vol. 56, 9872–9887 

18 Order Denying Morabito’s Claim of Exemption 
(filed 08/02/19) 

Vol. 56, 9888–9890 

Errata to Motion to Make Amended or Additional Findings 
Under NRCP 52(b), or, in the Alternative, Motion for 
Reconsideration (filed 08/20/2019) 

Vol. 57, 9891–9893 

Plaintiff’s Opposition to Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, In the 
Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs Pursuant to NRS 7.085 
(filed 08/30/2019) 

Vol. 57, 9894–9910 

Errata to Plaintiff’s Opposition to Motion to Make 
Amended or Additional Findings Under NRCP 52(b), or, In 
the Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs Pursuant to NRS 7.085 
(filed 08/30/2019) 

Vol. 57, 9911–9914 

Exhibits to Errata to Plaintiff’s Opposition to Motion to 
Make Amended or Additional Findings Under NRCP 
52(b), or, In the Alternative, Motion for 
Reconsideration, and Countermotion for Fees and Costs 
Pursuant to NRS 7.085 

 

Exhibit Document Description  
1 Declaration of Gabrielle A. Hamm, Esq. Vol. 57, 9915–9918 
2 Plaintiff’s Amended NRCP 16.1 Disclosures 

(February 19, 2016) 
Vol. 57, 9919–9926 
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LOCATION 

Exhibits to Errata (cont.)  

3 Plaintiff’s Fourth Supplemental NRCP 16.1 
Disclosures (November 15, 2016) 

Vol. 57, 9927–9930 

4 Plaintiff’s Fifth Supplemental NRCP 16.1 
Disclosures (December 21, 2016) 

Vol. 57, 9931–9934 

5 Plaintiff’s Sixth Supplemental NRCP 16.1 
Disclosures (March 20, 2017) 

Vol. 57, 9935–9938 

Reply in Support of Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, In the 
Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs (filed 09/04/2019) 

Vol. 57, 9939–9951 

Exhibits to Reply in Support of Motion to Make 
Amended or Additional Findings Under NRCP 52(b), 
or, In the Alternative, Motion for Reconsideration, and 
Countermotion for Fees and Costs 

 

Exhibit Document Description  
19 Notice of Submission of Disputed Order Denying 

Claim of Exemption and Third Party Claim (filed 
08/01/19) 

Vol. 57, 9952–9993 

20 Notice of Submission of Disputed Order Denying 
Claim of Exemption and Third Party Claim (filed 
08/01/19) 

Vol. 57,  
9994–10010 

Order Denying Defendants’ Motion to Make Amended or 
Additional Findings Under NRCP 52(b), or, in the 
Alternative, Motion for Reconsideration and Denying 
Plaintiff's Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/2019) 

Vol. 57,  
10011–10019 

Bayuk’s Case Appeal Statement (filed 12/06/2019) Vol. 57,  
10020–10026 
 



Page 66 of 67 

DOCUMENT DESCRIPTION 

 

LOCATION 

Bayuk’s Notice of Appeal (filed 12/06/2019) Vol. 57, 
10027–10030 
 

Exhibits to Bayuk’s Notice of Appeal  
Exhibit Document Description  

1 Order Denying [Morabito’s] Claim of Exemption 
(filed 08/02/19) 

Vol. 57,  
10031–10033 
 

2 Order Denying [Bayuk’s] Claim of Exemption 
and Third Party Claim (filed 08/09/19) 

Vol. 57,  
10034–10038 
 

3 Order Denying Defendants’ Motion to Make 
Amended or Additional Findings Under NRCP 
52(b), or, in the Alternative, Motion for 
Reconsideration and Denying Plaintiff’s 
Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/19) 

Vol. 57,  
10039–10048 

Notice of Entry of Order Denying Defendants' Motion to 
Make Amended or Additional Findings Under NRCP 52(b), 
or, in the Alternative, Motion for Reconsideration and 
Denying Plaintiff's Countermotion for Fees and Costs 
Pursuant to NRS 7.085 (filed 12/23/2019) 

Vol. 57, 
10049–10052 

Exhibit to Notice of Entry of Order  
Exhibit Document Description  

A Order Denying Defendants’ Motion to Make 
Amended or Additional Findings Under NRCP 
52(b), or, in the Alternative, Motion for 
Reconsideration and Denying Plaintiff’s 
Countermotion for Fees and Costs Pursuant to 
NRS 7.085 (filed 11/08/19) 

Vol. 57, 
10053–10062 
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LOCATION 

District Court Docket Case No. CV13-02663 Vol. 57,  
10063–10111 

Notice of Claim of Exemption and Third-Party Claim to 
Property Levied Upon, Case No. CV13-02663 (filed 
08/25/2020) 

Vol. 58,  
10112–10121  

Exhibits to Notice of Claim of Exemption and Third-
Party Claim to Property Levied Upon 

 

Exhibit Document Description  
1 Writ of Execution, Case No. CV13-02663 (filed 

07/21/2020) 
Vol. 58,  
10123–10130  

2 Superior Court of California, Orange County 
Docket, Case No. 30-2019-01068591-CU-EN-
CJC 

Vol. 58,  
10131–10139  

3 Spendthrift Trust Amendment to the Edward 
William Bayuk Living Trust (dated 11/12/2005) 
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SETILEMENT AGREEMENT AND MUTUAL RELEASE 

This SETTLEMENT AGREEMENT AND MUTUAL RELEASE ("Agreement") is made 
and entered into this 301h day of November, 20 II (the "Effective Date"), by and between 
CONSOLIDATED NEVADA CORPORATION, a Nevada corporation ("CNC"), and PAUL 
MORABITO, an individual ("Morabito"), on the one hand, WId JH, INC., a Nevada corporation 
("JH"), JERRY HERBST, an individual ("Herbst") and BERRY-HINCKLEY INDUSTRIES, a 
Nevada corporation ("BHI") on the other. CNC and Morabito are collectively referred to herein 
as the "Morabito Parties." JH and Herbst are collectively referred to herein as the "Herbst 
Parties." The Morabito Parties, the Herbst Parties and BHI are collectively referred to herein as 
the "Parties." 

RECITALS: 

A. JH, WId P.A. MORABITO & CO. LTD., a Nevada corporation ("PAMCO") 
entered into that certain Amended and Restated Stock Purchase Agreement dated June 28, 2007 
(the "ARSPA"), whereby JH was to purchase the stock of BHI from PAMCO. Herbst was the 
gUarWJtor of the m obligations under the ARSP A, and Morabito guaranteed the obligations of 
PAMCO. CNC is the successor in interest to PAMCO. 

B. The transaction contemplated by the ARSPA closed on July 2, 2007. 

C. A dispute developed between the Morabito Parties and the Herbst Parties 
regarding the sale of the BHI stock to JH and other matters related thereto. Based thereon, the 
Morabito Parties filed a lawsuit against the Herbst Parties on December 3, 2007. The lawsuit 
was captioned Consolidated Nevada Corp., et al. v. JH. et aI., and was filed in Department 6 of 
the Second Judicial District Court in and for the County of Washoe (the "Court"), Case No. 
CV07-02764 (together with all ciaims WId counterclaims, the "Action"). 

D. The Herbst Parties filed numerous counterclaims in the Action against the 
Morabito Parties, including, but not limited to, fraud in the inducement, misrepresentation and 
breach of contract. 

E. The matter was tried before the Honorable Judge Brent Adams by way of a bench 
uial commencing May 10,2010. At the conclusion of the bench trial, the Court found that the 
Morabito Parties had breached the ARSPA and committed fraud in the inducement and 
misrepresentations in relation to numerous aspects of the transaction contemplated by the 
ARSPA. On October 12, 2010, the Court entered its findings of fact, conclusions of law WId 
judgment that outlined the basis for the Judgment (the "Findings of Fact and Conclusions of 
Law"). 
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F. In a final judgment entered on August 23, 2011, the Court awarded the Herbst 
Parties total damages in the amount of One Hundred Forty-Two Million Five Hundred Ninety­
Seven Thousand Two Hundred Eighty-Eight and 80/l00ths Dollars ($142,597,288.80), 
representing both compensatory and punitive damages, as well as an award of attorneys' fees and 
costs (both such amounts are collectively referred to herein as the "Judgment"). In addition to 
the Judgment, the Court had previously affirmed the determination of court·appointed 
independent accountants that, under the terms of the ARSPA, BHI was entitled to a working 
capital adjustment in the amount of Six Million Eight Hundred Forty-Seven Thousand Four 
Hundred Eighty-Nine and NoflOOths Dollars ($6,847,489.00) (the "Working Capital 
Adjustment"). 

O. The Morabito Parties filed numerous appeals with the Nevada Supreme Court, 
including appeals related to the Working Capital Adjustment, the Findings of Fact and 
Conclusions of Law and the Judgment as identified by those certain appeals captioned as Nevada 
Supreme Court Case Nos. 57943, 57944, 59138 and 54412. The Herbst Parties filed numerous 
cross-appeals in the subject appeals. The appeals filed by the Morabito Parties and the cross 
appeals filed therein by the Herbst Parties, are collectively referred to herein as the "AppeaL" 

H. The Morabito Parties have represented that they are unable to satisfy the monetary 
Judgment entered against them in full. The Morabito Parties have also demonstrated their 
commitment to pursue the Appeal to finality in order to seek reversal of the Judgment. 

I. The Herbst Parties contend that prior to and after the Court's oral pronouncement 
of judgment, Morabito undertook numerous fraudulent conveyances in an effort to conceal assets 
and render himself judgment proof. Morabito denies such allegations. Notwithstanding the 
denial by Morabito, the Herbst Parties believe they possess valid claims against CNC, Morabito, 
individually and in his capacity as Trustee of the Arcadia Living Trust, Edward Bayuk, 
individually and in his capacity as Trustee of the Edward WiIliam Bayuk Living Trust, Salvatore 
Morabito and Trevor Lloyd, for recovery of funds the Herbst Parties believe were transferred in 
violation of Nevada's Uniform Fraudulent Conveyance Act (each of the foregoing causes of 
action a "Fraudulent Conveyance Claim"). The Morabito Parties contend the transfers were done 
for fair value, were not fraudulent and the Fraudulent Conveyance Claims lack merit. 

1. The Herbst Parties have agreed to hold the Fraudulent Conveyance Claims in 
abeyance pending the performance of the obligations contained herein by the Morabito Parties, 
all on the terms further set forth herein. 

K. Based on the foregoing, and subject to the conditions set forth herein, the Parties 
believe that it is in their mutual interests to finally BIld fully reach a compromise and sellle the 
claims and counterclaims set forth in the Action and Appeal pursuant to the terms set forth in this 
Agreement. 
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NOW THEREFORE, in consideration of the promises set forth in this Agreement, and 
other good and valuable consideration, each of the Parties hereto agrees as follows: 

TERMS OF SETTLEMENT 

I. Recitals: The foregoing recitals are true and incorporated herein, as though set forth in 
full. 

2. Settlement: The Parties agree to settle this dispute on the following terms: 

a. Cash Payments. In addition to the other payments and assumptions of 
liabilities outlined in this Agreement, the Morabito Parties agree to pay to the Herbst Panies, 
cash payments totaling Thirteen Million and Noll OOths Dollars ($13,000,000). The cash 
payments shall be made in the amounts and at the times as set forth below: 

i. Payment of Two Million Five Hundred Thousand and Noll OOths Dollars 
($2,500,000) on or before December 1,2011; 

ii. Payment of Two Million Five Hundred Thousand and Noll OOths Dollars 
($2,500,000) on or before June 1,2012; 

111. Payment of Four Million and NollOOths Dollars ($4,000,000) on or before 
March 1,2013; and 

iv. Payment of Four Million and Noll OOths Dollars ($4,000,000) on or before 
December 1,2013. 

All payments to be made under this Section 2 shall be made by way of federal wire transfer of 
same day funds to the account designated by the Herbst Parties. The initial payment shall be 
delivered to Escrow Holder (below defined) in connection with the ClOSing (below defined) 
pursuant to wire instructions to be provided by Escrow Holder prior to the Closing. All 
subsequent payments shall be paid directly to the Herbst Parties, pursuant to the wire instructions 
attached hereto as Exhibit A and incorporated herein by this reference (the ·Wire Instructions"). 
The Herbst Parties may modify the Wire Instructions upon written notice to the Morabito Parties. 

b. 425 Maestro Drive Lease. That certain lease by and between BHI, as tenant, 
and Spirit Master Funding II. LLC, a Delaware limited liability company. as landlord 
("Landlord"), dated effective as of December, 2005, for that certain real property more 
commonly known as 425 Maestro Drive, Reno, Nevada, is attached hereto and incorporated 
herein as Exhibit B (the "Lease"). Commencing December I, 2011, the Morabito Parties hereby 
assume any and all obligations of BHI as tenant under the Lease. The forgoing assumption 
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includes both monetary and non-monetary obligations of BHI, including, but in no way limited 
to, the payment of rent, common area maintenance charges, taxes and any other monetary fee 
due under the Lease, as well as utilities and insurance. In the event the Morabito Parties are 
unable to obtain insurance on the Premises or are unable to have the utilities placed directly in 
their name, the Herbst Parties shall maintain insurance and utilities and forward to the Morabito 
Parties within five (5) days of receipt, at the address set forth herein for notices, invoices for any 
such product or service which the Morabito Parties shall cause to be paid directly before the 
same shall become due. For the avoidance of doubt, the foregoing obligation on the part of the 
Morabito Parties includes payment of the rent payment due December I, 20 II. 

BHI shall, upon sixty (60) days written notice, vacate the premises Which is the subject of 
the Lease (the "Premises"). The Morabito Parties shall utilize best efforts to obtain Landlord 
consent to an assignment of BHl's interest in the Lease to the Morabito Parties within sixty (60) 
days of the date of Closing. In the event the Landlord will not agree to allow an assignment, the 
Morabito Parties shall use best efforts to obtain Landlord consent to a sublease of the Premises 
from BHI to the Morabito Parties. The Morabito Parties shall use best efforts to ensure that any 
such assignment or sublease contains a release of BHI and the Herbst Parties from any and all 
obligations under the Lease, including, but not limited to, the release of the obligations under the 
personal guaranty of Herbst. In the event the Morabito Parties are able to obtain the Landlord's 
consent to such assignment or sublease, BHI shall fonnally assign in writing the Lease to the 
Morabito Parties, or sublease the Premises to the Morabito Parties, as applicable. For the 
avoidance of doubt, in the event of an assignment of the Lease or sublease of the Premises, BHI 
shall have no obligation to pay the Morabito Parties any rent or other consideration during the 
time BHI remains in the Premises. In the event the Morabito Parties are unable to obtain the 
Landlord's consent to an assignment of the Lease or sublease of the Premises to the Morabito 
Parties, 8HI shall be and remain the tenant under the Lease for the duration of the tenn of the 
Lease, and the Morabito Parties shall continue to assume the monetary and non-monetary 
obligations of BHI under the Lease. 

In the event the Morabito Parties are unable to obtain the consent of the Landlord to an 
assignment of the Lease as set forth above, the Morabito Parties shall use best efforts to obtain, 
within sixty (60) days of the date the Landlord denies an assignment of the Lease or sublease of 
the Premises, a full release in a fonn reasonably approved by the Herbst Parties, executed by the 
Landlord, acknowledging the assumption of the Obligations under the Lease by the Morabito 
Parties and agreeing to release BHI and the Herbst Parties from any and all obligations under the 
Lease, including, but not limited to, the release of the obligations under the personal guaranty of 
Herbst. In the event, despite their best efforts, the Morabito Parties are unable to obtain the 
foregoing release from the Landlord, the Morabito Parties nonetheless acknowledge and agree 
that all obligations under the Lease shall still be timely perfonned by the Morabito Parties. The 
Morabito Parties shall provide written evidence reasonably satisfactory to the Herbst Parties that 
all obligations under the Lease are timely satisfied by the Morabito Parties. Such written 
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evidence shall be provided within five (5) days of the payment of any amounts owing under the 
Lease, or performance of any material non-monetary obligations required under the Lease. 

The Morabito Parties hereby indemnitY and hold hannless BHI and the Herbst Parties on 
the terms and in the manner set forth below in Section II hereof, for any and all claims in any 
way related to performance of any and all obligations under the Lease accruing on or after 
December I. 2011. and continuing through the term of the Lease. as well as any and all claims in 
any way related 10 the sublease of the Premises or assignment of the Lease, whether brought or 
asserted by or on behalf of the Landlord or any third party. Notwithstanding the foregoing, the 
Morabito Parties shall not be required to indemnitY and hold harmless BHI and the Herbst 
Parties for any such claims which are the direct result of the gross negligence or willful 
misconduct of BHI or the Herbst Parties occurring while BHl is in possession of the Premises. 

The obligations of the Morabito Parties set forth herein shall extend through the 
expiration of the existing term of the Lease. In the event the Landlord shall approve an 
assignment of the Lease or a sublease of the Premises, the parties agree that neither BHI nor the 
Morabito Parties shall exercise any option to extend the existing term of the Lease, absent 
express mutual written agreement to do so. 

Provided there is no additional cost or expense to the BHI or Herbst Parties, the BHI and 
the Herbst Parties will use best efforts to reasonably cooperate with the Morabito Parties' efforts 
at obtaining the Landlord's consent to an assignment of the Lease or sublease of the Premises. 
The Morabito Parties acknowledge and agree that their ability to obtain the Landlord's consent to 
an assigrunent of the Lease or a sublease of the Premises shall have no effect on the Morabito 
Parties' obligations to perform all obligations under the terms of this Agreement, which shall 
remain in full force and effect regardless of whether the Landlord grants its consent to an 
assignment of the Lease or sublease of the Premises. 

c. Hincklev Promissory Note. That certain promissory note by and between JH, as 
maker/payor, and Arthur T. Hinckley, as holder/payee ("Hinckley"), guaranteed by Herbst. in the 
principal amount of Four Million Four Hundred Sixty Seven Thousand Six Hundred Twenty­
Seven and 07/IOOths Dollars ($4,467,627.07) and dated effective as of June 29, 2007, is attached 
hereto 8l1d incorporated herein as Exhibit C (the "Hinckley Note"). Commencing December I, 
20 II, the Morabito Parties, hereby assume any and all obligations as maker/payor under the 
Hinckley Note. The forgoing assumption includes both monetary and non-monetary obligations 
of JH, including, but in no way limited to, the payment of periodic interest payments and the 
payment of all principal and accrued interest upon the maturity of the Hinckley Note (all as set 
forth in Sections 1.1 through and including 1.3 of the Hinckley Note). 

The Morabito Parties shall use best efforts to obtain, within sixty (60) days of the date of 
Closing, a full release in a fonn reasonably approved by the Herbst Parties, executed by 
Hinckley acknowledging the assignment and assumption of the obligations under the Hinckley 
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Note to the Morabito Parties, and agreeing to release the Herbst Parties from any all obligations 
under the Hinckley Note, including, but not limited to, the release of the obligation under the 
personal guaranty of Herbst. In the event, despite their best efforts, the Morabito Parties Bre 
unable to obtain the foregoing release from Hinckley, the Morabito Parties nonetheless 
acknowledge and agree that all obligations under the Hinckley Note shall still be timely 
perfonned by the Morabito Parties. The Morabito Parties shall provide evidence reasonably 
satisfactory to the Herbst Parties that all obligations under the Hinckley Note are timely satisfied 
by the Morabito Parties. Such written evidence shall be provided within five (5) days of the 
payment of any amounts owing under the Hinckley Note, or performance of any material non­
monetary obligations required under the Hinckley Note. 

Nothing contained herein shall preclude the Morabito Parties from negotiating directly 
with Hinckley for an extension of the maturity date of the Hinckley Note. In the event the 
Morabito Parties are able to negotiate an extension of the Hinckley Note maturity date, the 
Morabito Parties shall provide to the Herbst Parties a fully executed copy of the agreement 
evidencing such extension, within five (5) days of executing the same. 

The Morabito Parties hereby indemnify and hold hannless the Herbst Parties, on the 
terms and in the manner set forth below in Section II hereof, for any and all claims in any way 
related to performance of any and all obligations under the Hinckley Note accruing on or after 
December 1, 2011, and continuing until such time as the Hinckley Note is paid in full. 

d. Moreno Lawsuit. Desi Moreno, in his capacity as the trustee of the Desi 
Moreno 200 I Trust has filed a lawsuit against BHI and Herbst alleging damages and seeking 
injunctive relief as a result of BHl's alleged failure to construct certain improvements on land 
owned by Desi Moreno in his capacity as trustee of the Desi Moreno 2001 Trust. The lawsuit is 
captioned Desi Moreno. Trustee of the Desi Moreno 2001 Trust. et al. v. Berry·Hinckley 
Industries, et al., Case No. CV10·02329 (the "Moreno Lawsuit") and was filed in Department 4 
of the Second Judicial District Court in and for the County of Washoe. 

The Morabito Parties hereby agree to indemnify and hold harmless BHI and the Herbst 
Parties for any finding of liability or assessment of damages in the Moreno Lawsuit. The 
Morabito Parties shall likewise assume the continuing defense of BHI and the Herbst Parties as 
of the date of this Agreement. The Morabito Parties shall select and retain an attorney to 
represent BHI and the Herbst Parties in the Moreno Lawsuit at the time of the Closing. All fees 
and costs associated with the representation of BHI and Herbst in the Moreno Lawsuit, 
commencing on or after the Closing, shall be paid by the Morabito Parties. The Herbst Parties 
and BHI hereby agree to cooperate with the Morabito Parties in the defense and resolution of the 
Moreno Lawsuit by making witnesses under their management reasonably available for 
preparation and participation with a mediation or trial. 
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In the event judgment is entered against BHI or the Herbst Parties, the Morabito Parties 
shall either: (i) satisfY such judgment, in full, within fifteen (15) days of the entry thereof; (ii) file 
a notice of appeal of such judgment within thirty (30) days and post a bond pending resolution of 
the appeal to stay execution of such judgment against BHI or the Herbst Parties, or (iii) in the 
case of an order requiring injunctive relief, take affinnative steps within thirty (30) days to 
comply with such order. If the event the appeal results in ajudgment being affinned against BHI 
or the Herbst Parties, the Morabito Parties shall pay any such judgment within fifteen (15) days 
of affirmance by the Nevada Supreme Court or begin specific perfonnance of any court order 
granting injunctive relief. 

In furtherance of the foregoing, within five (5) days of the Closing and upon approval by 
the court of a stipulation to file an amended answer, the Morabito Parties shall file an amended 
answer in the Moreno Lawsuit in the form attached hereto as Exhibit D, which will admit 
liability to the Herbst Parties in regard to the Moreno Lawsuit pursuant to the indemnification 
provisions contained in the ARSPA. Specifically, pursuant to Article 9.1(b) of the ARSPA, the 
Morabito Parties will agree that they are obligated to indemnifY BHI and Herbst for any loss that 
has already been suffered and any loss that may be suffered in the future, as a result of the 
Moreno Lawsuit. In tbe event the court with jurisdiction over the Moreno Lawsuit refuses to 
approve the stipulation to allow the Morabito Parties to file the Amended Answer, the Parties 
shall meet and detennine the best way to reasonably document the obligations of the Morabito 
Parties related to the Moreno Lawsuit. 

e. Real Property Located at 8355 Panorama Drive. Morabito, as Trustee of the 
Arcadia Living Trust is the owner of that certain residence located at the street address 
commonly known as 8355 Panorama Drive, Reno, Nevada (the "Real Property"). Morabito, 
individually and as Trustee of the Arcadia Living Trust, hereby represents and warrants that the 
Real Property is encumbered by one (l) deed of trust, securing payment of a promissory note 
with an existing principal balance of One Million Eight Thousand One Hundred Thirty~Four and 
IIflOOths Dollars ($1,008,134.11) (the "Deed of Trust"). Morabito hereby represents and 
warrants that payments under such promissory note, as ofthe date hereof, are current, and to the 
best of his personal knowledge, as of the date hereof, there exist no other mortgages or liens on 
or against the Real Property. 

Morabito, individually and as Trustee of the Arcadia Living Trust, shall list the Real 
Property for sale as soon as possible, on the following terms and conditions: 

i. Mombito shall continue to make all payments as and when due under the 
promissory note secured by the Deed of Trust until such time as the Real Property is sold. 

ii. The listing real estate agent shall be licensed in the State of Nevada, with 
no less than five (5) years experience listing residential real property in Northern Nevada. 
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iii. The Herbst Parties and the Morabito Parties shall each cause to be 
prepared an appraisal of the Real Property. The appraiser which each side chooses must be 
licensed in the State of Nevada, and have no less than five (5) years experience appraising 
residential real property in Northern Nevada. Each party shall bear the cost of its own appraiser. 
Each party shall provide to the other a copy of their appraisal. 

iv. The foregoing appraisers shall prepare an appraisal of the Real Property 
within sixty (60) days of Closing. The initial listing price for the Real Property shall be the 
average of the two appraisals obtained, rounded to the nearest Thousand Dollars ($1,000). 
Notwithstanding the foregoing, in no event shall the initial listing price for the Real Property be 
less than Two Million Five Hundred Thousand and Noll OOths Dollars ($2,500,000). 

v. If Morabito has not received an offer on the Real Property for the full 
asking price within six (6) months of the first listing date, authorized representatives of the 
Morabito Parties, the Herbst Parties and the listing agent shall meet and confer to determine if 
any additional actions should be taken to enable the Real Property to be sold. The Herbst Parties 
may withhold consent to any such proposed action in their sale and absolute discretion. 
Morabito must obtain the consent of the Herbst Parties prior to accepting any offer for less than 
the full agreed upon asking price in place at the time the offer is received, which consent may be 
withheld in the Herbst Parties' sole discretion. 

vi. Upon the sale of the Real Property, the Herbst Parties shall be paid the 
net proceeds of the sale after deducting all usual and customary closing costs, as well as such 
amount as is necessary to payoff the note secured by the Deed of Trust and obtain a discharge of 
the Deed of Trust. In the event the Real Property is sold prior to December 1,2013, and the 
amount paid to the Herbst Parties as a result of such sale exceeds One Million and NoIIOOths 
Dollars ($1,000,000), the Morabito Parties shall be entitled to deduct any amount paid after the 
sale of the Real Property to the Herbst Parties over and above One Million and Noll OOths 
Doll31'S ($1,000,000) from the Four Million and NoIIOOths Dollar ($4,000,000) payment to be 
made pursuant to Section 2(a)(iv) oflhis Settlement Agreement. 

f. Stipulation to Vacate Appeal. The Herbst Parties and the Morabito Parties have 
stipulated to dismiss the Appeal, and the Nevada Supreme Court has entered orders of dismissal 
thereon. 

g. Stipulation to Vacate Judgment and Findings of Fact and Conclusions of Law, 
The Parties shall cause the Stipulation to Vacate Judgment (below defined) to be filed with the 
Court in the following manner: 

i. No later than Wednesday, November 23, 2011, the Morabito Parties and 
the Herbst Parties shall deliver to the Court for review and approval as to fonn, a stipulation to 
withdraw and vacate the Judgment and Findings of Fact and Conclusions of Law in the fonn 
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attached hereto as Exhibit E (the "Stipulation to Vacate Judgment"), with express instructions to 
the Court not to file or enter the Stipulation to Vacate Judgment without the further express 
consent of the Herbst Parties. 

iL On December 1,2011, upon confinnation from the Escrow Holder that the 
initial payment from the Morabito Parties in the amount of Two Million Five Hundred Thousand 
and NoIIOOths Dollars ($2,500,000) has been received by Escrow Holder, authorized 
representatives of the Herbst Parties and Morabito Parties will meet with the Court to execute 
and authorize the filing and entering of the Stipulation to Vacate Judgment. The parties currently 
contemplate such meeting at I: 15 p.m .. PST, on December I, 20 II. Therefore, all funds must be 
received and verified by Escrow Holder no later than Noon, PST, on December I, 20 II. 

iii. Upon the Court's order entering the Stipulation to Vacate JUdgment, and 
delivery to Escrow Holder of the Stipulation to Vacate Judgment executed by the Court, Escrow 
Holder shall disburse the Two Million Five Hundred Thousand and NoIIOOths Dollars 
($2,500,000) as instructed by the Herbst Parties without any further instruction necessary on the 
party of the Morabito Parties. 

The Morabito Parties acknowledge and agree that the vacatur of the Judgment and 
Findings of Fact and Conclusions of Law is subject to the approval of the Court, and such 
stipulation mayor may not be approved. Should the Court not agree to vacate the Judgment and 
Findings of Fact and Conclusions of Law, Escrow Agent shall return the Two Million Five 
Hundred Thousand and Noll OOths Dollars ($2,500,000), minus any Escrow fees, to the Morabito 
Parties, and this Settlement Agreement shall be deemed of no force or effect. 

h. Stipulation to Seal Records. The Herbst Parties have agreed that they will execute 
a stipulation to seal records in the form attached hereto as Exhibit F (the "Stipulation to Seal") in 
the presence of the Court concurrently with the execution of the Stipulation to Vacate Judgment. 
However, the Morabito Parties acknowledge and agree that the decision to seal portions of the 
record involving the Action rests with the Court, and such request mayor may not be approved. 
Should the Court not agree to seal any portion of the record involving the Action. such refusal by 
the Court shall have no effect on the Morabito Parties' obligations to perform all obligations 
under the terms of this Agreement, which shall remain in full force and effect regardless of 
whether the Court grants the requested seal, whether the seal is lifted or if the sealed documents 
become public by way of a later challenge to any order the records be sealed. 

i. Stipulation for Dismissal with Prejudice. Upon the execution and entry of the 
Stipulation to Vacate Judgment by Court, the Parties shall concurrently execute and submit to the 
Court a Stipulation for Dismissal with Prejudice, in the form attached hereto as Exhibit G. For 
the avoidance of any doubt, the Morabito Parties hereby expressly agree and acknowledge that 
the foregoIng dismissal with prejudice shall not in any way be construed so as to negate or 
preclude the right of the Herbst Parties to cause the Confession of Judgment and Stipulation to 

FINAL EXEClITlON VERSION 
lt7SlS00_6.doc 

9 

JHERBST000009WL002196

3490



Confession of Judgment to be entered with a court of competent jurisdiction upon a Default of 
the Morabito Parties hereunder. 

j. Tolling Agreements. The Morabito Parties shall obtain duly executed tolling 
agreements, in the form attached hereto as Exhibit H and incorporated herein by this reference 
(each a "Tolling Agreement") from each of the following: CNC; Morabito, individually and in 
his capacity as Trustee of the Arcadia Living Trust; Edward Bayuk, individually and in his 
capacity as Trustee of the Edward William Bayuk Living Trust; Salvatore Morabito and Trevor 
Lloyd. The Toliing Agreements shall toll the statute of limitations for filing or prosecuting 
claims against the foregoing related to the alleged transfers described in Recital I, previously set 
forth in this Agreement, including but not limited to, the Fraudulent Conveyance Claims. Upon 
receipt of the foregoing Tolling Agreements, the JH Parties agree to hold in abeyance all such 
claims pending the full and complete performance of each and every of the Morabito Parties' 
obligations under this Agreement or entry of the Confession of Judgment, whichever is first to 
occur. The Herbst Parties shall have no obligation to hold in abeyance any claim related to such 
claims against any of the foregoing individuals or entities which fail to deliver a duly executed 
Toiling Agreement within sixty (60) days of Closing. 

k. Confession of Judgment. Concurrently herewith, CNC and Morabito shall 
execute and deliver to JH and Herbst a confession of judgment (the "Confession of Judgment') 
in the amount of Eighty-Five Million and Noli OOths Dollars ($85,000,000) (the "Stipulated 
Judgment Amount") along with the associated stipulation (the "Stipulation to Confession of 
Judgment"). The Confession of Judgment is attached hereto as Exhibit I and incorporated 
herein by this reference. The Stipulation to Confession of Judgment is attached hereto as 
Exhibit J and incorporated herein by this reference. The Confession of Judgment shall 
expressly provide that the Stipulated Judgment Amount qualifies as non-dischargeable under II 
U.S.C. Section 523 and the Morabito Parties agree to stipulate to the underlying facts 
establishing that the Stipulated Judgment Amount qualifies as nondischargeable under II U.S.C. 
Section 523. The Confession of Judgment and Stipulation to Confession of Judgment may be 
filed, ex parte and with no notice to the Morabito Parties, upon the occurrence of any uncured 
(provided there el\ists a right to cure) Default (below defined) under the terms of the Agreement. 
The Morabito Parties hereby waive any defense to the Confession of Judgment or Stipulation to 
Confession of Judgment, includims but not limited to, any defense based on a theory of laches, 
statute of limitations Or res judicata (or any variation thereof) and further hereby agree that the 
statute of limitations for claims set forth in the Confession of Judgment are hereby tolled pending 
the satisfaction of all obligations of the Morabito Parties set forth herein. 

3. Closing. 

a. Escrow. Payment by the Morabito Parties of the first payment due December I, 
2011, in the amount of Two Million Five Hundred Thousand and NolIOOths Dollars 
($2,500,000) (as set forth in Section 2(a)(i) above) as well as the el\change of all documents to be 
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executed and delivered by either the Morabito Parties or the Herbst Parties pursuant to the terms 
of this Agreement, shall be administered through an escrow (the "Escrow") by depositing the 
swne with First American Title Company of Nevada, located at 5310 Kietzke Lane, Suite 100, 
Reno, Nevada 89511; Attention: Margie Roma; (775)823·6200 ("Escrow Holder"). Unless 
otherwise extended by the Parties in writing, Escrow shall close on or before December 1, 20 II 
(the "Closing"). 

b. Morabito Parties Closing Documents. The Morabito Parties shaIl cause the 
following to be delivered to the Escrow Holder prior to Closing: 

i. Two (2) originals of this Agreement duly executed by the Morabito 
Parties, which shaIl be delivered to Escrow within two (2) days of executing the same; 

ii. Payment in the amount of Two Million Five Hundred Thousand and 
Noll OOths Dollars ($2,500,000); 

iii. One (I) original Confession of Judgment duly executed by the Morabito 
Parties; 

iv. One (I) original Stipulation to Confession of Judgment duly executed by 
the Morabito Parties; 

v. One (I) original of Tolling Agreement for each of the Morabito Parties 
and Morabito in his capacity as Trustee of the Areadia Living Trust, as well as the individuals 
and entities identified in Section 20) of this Agreement, duly executed by such parties. 

c. Herbst Parties Closing Documents. The Herbst Parties shall cause to be delivered 
two (2) originals of this Agreement duly executed by the Herbst Parties, within two (2) days of 
executing the same. 

d. Conditions Precedent to Closigg. 

i. Herbst Parties' Conditions. 

I. The warranties and representations of the Morabito Parties set 
forth in Section 7 shall be true, correct and accurate in all respects; and 

2. The Morabito Parties shall have delivered to Escrow Holder all of 
the items set forth in Sectiog 3(b). above, or the delivery of any such items shall have been 
waived by the Herbst Parties. 
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ii. Morabito Parties' Conditions. 

I. The warranties and representations of the Herbst Parties set forth in 
Section 8 shall be true, correct and accurate in all respects; 

2. The Herbst Parties shall have delivered to Escrow Holder all of the 
items set forth in Sect jon 3(c), above, or the delivery of any such items shall have been waived 
by the Morabito Parties; and 

3. The Stipulation to Vacate Judgment and Findings of Fact and 
Conclusions of Law shall have been entered and filed by the Court. 

4. The Stipulation for Dismissal with Prejudice shall have been 
entered and filed with the Court. 

e. Delivery of Documents by Escrow Holder. 

i. Herbst Parties. At Closing, the Escrow Holder shall deliver to the Herbst 
Parties the following: 

I. The Two Million Five Hundred Thousand and NollOOths Dollar 
($2,500,000) payment, disbursed in the manner and to the parties as directed by the Herbst 
Parties pursuant to separate written escrow instructions; 

2. One (I) counterpart original of this Agreement, executed by all 
Parties; 

3. One (I) original Confession of Judgment executed by the Morabito 
Parties; 

4. One (\) original Stipulation to Confession of Judgment executed 
by the Morabito Parties; 

5. One (\) original or each of the Tolling Agreements executed by the 
Morabito Parties and Morabito in his capacity as Trustee of the Arcadia Living Trust, as well as 
the individuals and entities listed in Section 2(j) of this Agreement. 

ii. Morabito Parties. At Closing, the Escrow Holder shall deliver to the 
Morabito Parties one (1) counterpart original of this Agreement, executed by all Parties. 

4. Resolution of Claims. All claims set forth in the Action and Appeal, whether flied by the 
Morabito Parties or the Herbst Parties, are hereby deemed completely and finally resolved. All 
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other claims by and between the Parties, or any of them, not included in the subject matter of the 
Action or Appeal: shall in no way be compromised or otherwise affected by this Agreement. 
Upon the completlon by the Mombito Parties of each and eVery obligation set forth herein to be 
completed by the Morabito Parties, the Herbst Parties, upon request, shall execute and deliver a 
release of claims related to the Fraudulent Conveyance Claims as well as the claims set forth in 
the Action and Appeal, to the parties identified in Section 2m above. For the avoidance of any 
doubt, the Morabito Parties hereby expressly agree and acknowledge that the foregoing shall not 
in any way be construed so as to negate or preclude the right of the Herbst Parties to cause the 
Confession of Judgment and Stipulation to Confession of Judgment to be entered with the Court 
upon a Default of the Mombito Parties hereunder. 

5. Morabito Parties Joint and Several Liability. The Morabito Parties acknowledge that 
each of them are and shall remain jointly and severally liable and shall become direct obligors 
for all obligations set forth in this Agreement as well as the entire Stipulated Judgment Amount 
in the event of a Default (minus any credits per Section 10, below). 

6. Term of Agreement. The term of this Agreement (the "Term") shall commence as of the 
execution of this Agreement by the Parties and shall continue for a period of ninety-one (91) 
days after such time as the last obligation of the Mombito Parties set forth herein is fully and 
completely satisfied. For the avoidance of doubt, the Term shall run for a period of ninety-one 
(91) days after the last to occur of the following: 

i. All cash payments required pursuant to Section 2(a) of this Agreement are 
made; 

ii. The expiration of the Lease, or the final non-appealable resolution of any 
dispute arising under the Lease for which the Morabito Parties are required to indemnify and 
hold harmless BHI and the Herbst Parties, and the full and final payment by the Morabito Parties 
of any judgment entered against BHI and the Herbst Parties thereunder; 

111. Payment in full of all amounts due and owing under the Hinckley Note, or 
the final non-appealable resolution of any dispute arising under the Hinckley Note for which the 
Mombito Parties are required to indemnify and hold harmless BHI and the Herbst Parties, and 
the full and final payment by the Morabito Parties of any judgment entered against BHI and the 
Herbst Parties thereunder; 

iv. The final non-appealable resolution of the Moreno Lawsuit, the full and 
final performance of any obligation of BID and the Herbst Parties ordered thereunder, the final 
payment by the Morabito Parties of any judgment entered against BHI and the Herbst Parties 
and/or the full performance of any act ordered performed by BHI or the Herbst Parties; or 
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v. The sale of the Real Property and the payment of any amounts due and 
owing to the Herbst Parties as a result thereof. 

W~thin fifteen (15) days of U:e date. of expiration of the Term of this Agreement, and upon 
wnlten demand by the Morabito Parties, the Herbst Parties shall return to the Morabito Parties 
the original executed Confession of Judgment. 

7. Representations and Warranties of Morabito Parties. The Morabito Parties hereby 
represent and warrant to the Herbst Parties that all of the following statements are true, correct, 
complete and accurate as oflhe date of this Agreement, and shall remain true, correct, complete 
and accurate until each and every of the obligations of the Morabito Parties hereunder are fully 
and completely satisfied: 

i. CNC is a corporation duly organized, validly existing and in good 
standing under the laws of the jurisdiction of its incorporation; 

ii. Each of the Morabito Parties has full power and authority (including full 
corporate power and authority) to execute and deliver the Agreement and Exhibits and to 
perfonn their obligations thereunder. This Agreements and the Exhibits to which each is a party 
constitute the valid and legally binding obligations of each of the Morabito Parties, enforceable 
in accordance with their terms and conditions; 

111. Neither the execution and the delivery of this Agreement nor the Exhibits 
thereto, nor the consummation of the transactions contemplated therein or thereby, will violate, 
in any material respect, any constitution, statute, regulation, rule, injunction, judgment, order, 
decree, ruling, charge. or other restriction of any government, governmental agency, or court to 
which the Morabito Parties are subject. Neither of the Morabito Parties is required to give any 
notice to, make any filing with, or obtain any authorization, consent, or approval of any 
government or governmental agency in order for the Parties to consummate the transactions 
contemplated by the Agreement and Exhibits thereto. 

iv. Until each and every obligation contained in this Agreement to be 
performed by the Morabito Parties is fully and completely performed and satisfied, the Morabito 
Parties will not transfer any assets for less than full and adequate consideration with the intent, 
purpose or design or effect of hindering, delaying or otherwise frustrating the ability of the 
Herbst Parties to realize payment of their claims, or which would otherwise constitute a 
fraudulent transfer under state or federal law. 

v. The payments required to be made by the Morabito Parties pursuant to the 
terms of this Agreement are not, and when made, will not be under any circumstance or event 
(including the passage of time or otherwise) subject to offset, recoupment, rescission, 
invalidation, declared to be fraudulent or preferential, set aside, voided or otherwise required to 
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be repaid or return:d t~ the ~orabito Parties, their estates, creditors, trustees, receivers or any 
other person or enllty (lncludmg under the Bankruptcy Code (below defined) or other staie or 
federal law), or must otherwise be restored by the Herbst Parties whether as a result of 
proceedings in bankruptcy or reorganization or otherwise. ' 

8. Representations and Warranties of Herbst Parties. The Herbst Parties hereby represent 
and warrant to the Morabito Parties that all of the following statements are true, correct, 
complete and accurate as of the date of this Agreement, and shall remain true, correct, complete 
and accurate until each and every of the obligations of the Morabito Parties hereunder are fully 
and completely satisfied: 

i. JH is a corporation duly organized, validly existing and in good standing 
under the laws of the jurisdiction of its incorporation; 

ii. Each of the Herbst Parties has full power and authority (including full 
corporate power and authority) to execute and deliver the Agreement and Exhibits and to 
perform their obligations thereunder. This Agreements and the Exhibits to which each is a party 
constitute the valid and legally binding obligations of each of the Herbst Parties, enforceable in 
accordance with its terms and conditions; 

• 
111. Neither the execution and the delivery of this Agreement nor the Exhibits 

thereto, nor the consummation of the transactions contemplated therein or thereby, will violate, 
in any material respect, any constitution, statute, regulation, rule. injunction, judgment, order, 
decree, ruling, charge, or other restriction of any government, governmental agency, or court to 
which the Herbst Parties are subject. Neither of the Herbst Parties is required to give any notice 
to, make any filing with, or obtain any authorization, consent, or approval of any government or 
governmental agency in order for the Parties to consununate the transactions contemplated by 
the Agreement and Exhibits thereto. 

iv. As of Closing, BHI is not in default under the Lease. 

9. Defaul!. The following shall be deemed defaults under this Agreement (each a 
"Default"). 

i. Failure of the Morabito Parties to timely make any payment required 
pursuant to the tenns of this Agreement; 

ii. The occurrence of any default under the Lease which is the result of a 
fuilure by the Morabito Parties to timely perform any obligation contained in the Lease which the 
Morabito Parties are obligated to perform pursuant to this Agreement; 
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· iii. The. occu~nce of any default under the Hinckley Note which is the result 
of a fall~re by the Mo;ablto ~artles to ~imely perfonn any obligation contained in the Hinckley 
Note which the Morabito Parties are oblIgated to perfonn pursuant to this Agreement; 

iv. The failure of the Morabito Parties to timely accept the defense of BHI 
and the Herbst Parties in regard to the Moreno Lawsuit, the failure to timely file the Amended 
Answer (as allowed by the Court upon stipulation of the Parties) or the failure of the Morabito 
Parties to timely indemnifY BHI and the Herbst Parties for any finding of liability, assessment of 
damages or court ordered perfonnance in the Moreno Lawsuit, all as required pursuant to this 
Agreement; 

v. The failure of the Morabito Parties to timely comply with the provisions of 
this Agreement relating to the sale of the Real Property; 

vi. The failure of the Morabito Parties to timely and properly accept the 
defense and indemnification of the Herbst Parties as required pursuant to Section II of this 
Agreement, or to timely pay any costs as and when required thereunder; 

vii. The commencement of a case under the Bankruptcy Code by the Morabito 
Parties, or either of them, or commencement of a case under the Bankruptcy Code against the 
Morabito Parties, or either of them, by any creditor. In the event of an involuntary bankruptcy, if 
the Morabito Parties are able to obtain a dismissal thereof, the Confession of Judgment and 
Stipulation to Confession of Judgment shall be vacated by the Herbst Parties and the Default 
under this section 9(vii) shall be deemed cured. However, the Herbst Parties shall have the right 
to again enter the Confession of Judgment and Stipulation to Confession of Judgment in the 
event of a subsequent Default; 

VUI. The commencement of any action, motion, application or similar pleading 
to set aside, rescind or otherwise avoid or void this Agreement or any Exhibit hereto brought by 
the Morabito Parties, or either of them; 

ix. The entering of a final non-appealable judgment in any legal proceeding 
brought by any person, entity, including any successor in interest to any of the Morabito Parties 
or governmental entity which sets aside, rescinds, or otherwise avoids or voids this Agreement or 
any Exhibit hereto; 

x. A non-appealable action is concluded in any legal proceeding brought by 
any person, entity, including any governmental entity, which in effect finds or concludes that any 
of the payments reqnired to be made by the Morabito Parties hereunder was a fraudulent transfer 
under any state uniform fraudulent conveyance or uniform fraudulent transfer act (or other laws, 
including common law, with similar import); or 
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· xi. The warranties and representations of the Morabito Parties set forth in 
SectIon 7 are not true and correct and do not continue to remain true and correct. 

10.. Remedies ~pon ~efault .• If the Herbst Parties believe a Default has occurred, tbe Herbst 
PartIes shall provIde wntten notice to the Morabito Parties and shall provide them fifteen (15) 
days to cure any noted Default. If the Morabito Parties do not cure the Default to the Herbst 
Parties reas?nable satisfaction within such fifteen (15) day period, tbe Herbst Parties shall cause 
the ConfeSSIon of Judgment to be filed and entered with the Court. The Confession of Judgment 
may be filed, ex parte and witb no notice to the Morabito Parties, upon the occurrence of an 
uncured Default under the terms of tbe Agreement. The notice and cure period provided 
pursuant to tbis Section 10 shall run concurrently with, and shall not be deemed to be in addition 
to, any notice and cure period provided in the Lease or Hinckley Note. Notwithstanding 
anything contained herein to the contrary, in tbe event of three (3) Defaults during tbe tenn of 
tbis Agreement, even though cured by tbe Morabito Parties in a timely fashion, the Morabito 
Parties hereby shall forfeit any further right to cure subsequent Defaults. Upon the fourth (4th) 
Default of the Morabito Parties, the Herbst Parties may immediately file and cause to be entered 
tbe Confession of Judgment with the Court without the necessity of pennitting tbe Morabito 
Parties fifteen (15) days to cure such fourth (41h) default. In tbe event of entry of the Confession 
of Judgment and commencement of enforcement proceedings related thereto, tbe Morabito 
Parties will be credited for any payments (or the equivalent value of any specific perfonnance) 
made pursuant to this Agreement, including any payments or value of perfonnance of obligations 
to third parties for assumed liabilities. 

II. Indemnification Procedures. If any action, proceeding, litigation, claim, loss or liability 
shall be brought or asserted against BHI or a Herbst Party (collectively, tbe "Indemnified Party") 
for any matter arising out oftbe Lease or Hinckley Note (each, a "Claim"), the Indemnified Party 
shall notify tbe Morabito Parties in writing thereof and the Morabito Parties shall promptly 
assume tbe defense tbereof, including, witbout limitation, tbe employment of counsel (at the 
Morabito Parties' expense) reasonably acceptable to the Indemnified Party and the negotiation of 
any settlement or resolution of tbe Claim. Any failure of the Indemnified Party to notify the 
Morabito Parties of such matter shall not impair or reduce the obligations of the Morabito Parties 
hereunder. The Indemnified Party shall have the right, at the sale expense of the Morabito 
Parties, if the Indemnified Party has reason to believe that its interests are not being adequately 
represented or diverge from otber interests being represented by such counsel, to employ 
separate counsel in connection witb any Claim and to participate in the defense thereof. In the 
event tbe Morabito Parties shall fail to discharge or undertake to defend the Indemnified Party 
against any Claim, the Indemnified Party may, at its sale election, defend or settle such Claim. 
The liability of the Morabito Parties to the Indemnified Party hereunder for any settlement by an 
Indemnified party shall be conclusively established by any settlement entered into by the 
Indemnified Party in good faith, and such good faith shall be conclusively established if Ihe 
settlement is made on the advice of independent legal counsel for the Indemnified Party. The 
amount of the Morabito Parties' liability hereunder shall include the settlement consideration and 
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~ll other. costs, wh!ch s~all be p~id by the Morabito Parties as hereinafter provided. Costs 
Incurred In connecllon With a ClaIm shall be reimbursed by the Morabito Parties without the 
requirement of waiting for the ultimate outcome of any Claim. 

The Morabito Parties shall not, without the prior written consent of the Indemnified 
~arty,. settle or ~ompromise .anr Claim in any manner or consent to the entry of any judgment (i) 
I? ~';ich the clal~~t or ~laInliff does not unconditionally release the Indemnified Party from all 
hablhty and obhgattons In respect of such Claim and obtain a dismissal of such Claim with 
prejudice; or (ii) that may adv.ersely affect the Indemnified Party (as determined in the sole 
discreti~n o.fthe Indemnified Party) or obligate the Indemnified Party to pay any sum or perform 
any obhgatton. Any release of the Indemnified Party shall be in writing and shaH be in form, 
scope and substance satisfactory to the Indemnified Party. 

The Morabito Parties shall pay to the Indemnified Party any and all costs required to be 
paid by the Morabito Parties pursuant to this Section 11 within ten (10) days after written notice 
from the Indemnified Party itemizing the amounts thereofincurred to the date of such notice. All 
costs shall be immediately reimbursable to the Indemnified Party, or, upon the request of the 
Indemnified Party, paid directly to the party sending a bill or other statement to the Indemnified 
Party. Any costs not paid within the aforementioned ten (10) day period shall bear interest at ten 
percent (10%) per annum from the date incul1'ed until the date paid in full. 

12. Relief From Automatic Stay. In the event either or both of the Morabito Parties becomes 
a debtor in a bankruptcy case under the Bankruptcy Code, the Morabito Parties hereby stipulate 
to relief from the protection of the automatic stay of II U.S.C. Section 362 (the "Automatic 
Stay") with respect to any and all actions taken by BHI or the Herbst Parties, the terms of this 
Agreement, and the Confession or Judgment, the Complaint and any and all actions by BHI or 
the Herbst Parties to perfect its rights under this Agreement, including but not limited to waiving 
the Automatic Stay so that the Herbst Parties may file the Complaint and record and enter the 
Confession of Judgment in Nevada and as required to domesticate the Confession of Judgment in 
other states, and, if appropriate, foreign jurisdictions. This Section 12 is an expression of the 
intent of the Parties that this stipulated relief of the Automatic Stay will be fully respected and 
enforced, and that such stipulated relief is a material consideration supporting the willingness of 
BHI and the Herbst Parties to enter into this Agreement. 

J3. Value. The Parties intend, and hereby affirm, that the performance and payment, by the 
Morabito Parties, of the amounts set forth in this Agreement are offered in exchange for the 
consideration set forth in this Agreement and other forbearances made and exchanged pursuant 
to this Agreement and are for reasonably equivalent and new value. In exchange for the 
payments under, and performance ofthe obligations set forth in, this Stipulation by the Morabito 
Parties, the Morabito Parties affirm and acknOWledge that the Herbst Parties have offered and 
given, pursuant to this Agreement, valuable consideration to the Morabito Parties, including but 
not limited to stipulating to vacating the Judgment and Findings of Fact and Conclusions of Law 
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and acceptance of payments in settlement of the Judgment less than the amounts that it has been 
awarded by the Court, which otherwise, save for the payments and performance of the Morabito 
Parties described in this Agreement and Exhibits, the Herbst Parties would not have offered or 
given. The Parties further agree and affirm that the exchanges made pursuant to this Agreement 
are reasonably equivalent in value, and that such value has been fully negotiated and is 
documented by the tenns of this Agreement. 

14. NondisparagmentlConfidentiality. The Parties agree that they will take no actions and 
make no statements that would disparage the other party or cause the other party to be viewed in 
a negative light Moreover, the Parties hereby acknowledge and agree that the terms of this 
Agreement will be kept confidential by the Parties, and their representatives and agents, except 
to the extent that the disclosure of the terms and infonnation contained in this Agreement is 
necessary to representatives of the Parties who need to know such information for the purpose of 
advising the Parties related to matters contained herein. Notwithstanding the foregoing, either 
Party may disclose the contents of this Agreement if necessary to enforce such Parties' rights 
contained herein, or as otherwise is compelled by a government entity or court of competent 
jurisdiction. In the case of a court or government entity of competent jurisdiction, the Party 
being compelled to disclose the contents hereof shall, if possible, provide the other Party with 
reasonable notice to allow the other Party to contest such disclosure. 

15. Attorneys' Fees in Preparation of Agreement. The Parties hereby acknowledge and agree 
to bear their own attorneys' fees and costs in connection with this matter, including this 
Agreement. 

16. Notices. Any notice provided for or pennitted to be given hereunder must be in writing 
and may be given by (i) depositing same in the United States Mail, postage prepaid, registered or 
certified, with return receipt requested, addressed as set forth in this Section or (ii) delivering the 
same via nationally-recognized overnight delivery or courier service or hand delivery to the party 
to be notified. Notice given in accordance herewith shall be effective upon receipt at the address 
of the addressee, as evidenced by the executed postal receipt or other receipt for delivery. For 
purposes of notice the addresses of the parties hereto shall, until changed, be as follows (either 
party may change their address for notices upon five (5) days notice by delivering to the other 
parties written notice of the new address for such parties at the address listed below, as may be 
changed from time to time): 

Any notice to the Morabito Parties shall be addressed as follows: 

Paul A. Morabito 
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And: 

Consolidated Nevada Corporation 
8581 Santa Monica Boulevard 
Suite 708 
West Hollywood, CA 90069 

With a copy to: 

Dennis C. Vacca 
Lippes Mathias Wexler Friedman LLP 
665 Main St., Suite 300 
Buffalo, New York 14203 

Any notice to the Herbst Parties shall be addressed as follows: 

]H, Inc. 
5195 Las Vegas Blvd. South 
Las Vegas, NY 89119 
Attention: Jerry Herbst 

And: 

Jerry Herbst 
5 I 95 Las Vegas Blvd. South 
Las Vegas, NY 89119 

And: 

Berry-Hinckley Industries 
5195 Las Vegas Blvd. South 
LasVegas,NV 89119 
Attention: Chris Kemper 

With copies to: 

Sean T. Higgins, Esq. 
Gordon Silver 
3960 Howard Hughes Parkway, Ninth Floor 
Las Vegas, NY 89169-5978 
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John P. Desmond, Esq. 
Jones Vargas 
300 E. Second St., Suite 1510 
Reno,NY 89504 

In the ~vent any of the Parties refuses to accept delivery of any notice provided for or pennitted 
to be gIVen hereunder, or the courier charged with delivering such notice is unable to locate the 
party to which the notice is directed at the address given by such party above. delivery of copies 
of the notices to counsel for such party as noted above shall be construed as delivery upon the 
party, regardless of whether such party remains actively represented by the counsel noted above. 

17. Complete Agreement. The Parties understand and agree that this Agreement sets forth 
the full and complete agreement of the parties. and that no statement or representation, other than 
those contained herein. have been made or relied upon by the parties as an inducement for 
executing thls Agreement. No part of thls Agreement may be changed except in a writing 
executed by a duly authorized representative of each party. 

18. Representation by Counsel. ALL PARTIES TO THIS AGREEMENT HEREBY 
REPRESENT AND ACKNOWLEDGE THAT THEY HAVE BEEN REPRESENTED BY 
COUNSEL REGARDING THE TERMS OF THIS AGREEMENT AND THAT THEIR 
COUNSEL HA VE FULLY ADVISED THEM WITH RESPECT TO TIlE CONSEQUENCES 
ASSOCIATED WITH AGREEING TO ITS TERMS. IN PARTICULAR, AND IN THIS 
REGARD: 

i. THE HERBST PARTIES AND BHI HAVE BEEN REPRESENTED BY JONES 
VARGAS; AND 

II. THE MORABITO PARTIES HAVE BEEN REPRESENTED BY LIPPES 
MATHIAS WEXLER FRIEDMAN LLP AND ROBISON, BELAUSTEGUI, SHARP & LOW. 

19. Review by Legal Counsel and Advice by Legal Counsel. EACH OF THE 
UNDERSIGNED HAS READ TIllS SETTLEMENT AGREEMENT AND MUTUAL 
RELEASE (WHICH INCLUDES ALL EXHIBITS AND DOCUMENTS ATTACHED 
THERETO); HAS REVIEWED WITH ITSfHIS LEGAL COUNSEL THE CONSEQUENCES 
OF EXECUTING THIS AGREEMENT AND RENDERING PERFORMANCE UNDER IT; 
HAS HAD SUFFICIENT TIME FOR THAT REVIEW AND CONSULTATION; IS 
COMPLETELY SATISFIED THAT IT/HE UNDERSTANDS THESE MATTERS WELL 
ENOUGH TO EXECUTE TIllS AGREEMENT AND RENDER PERFORMANCE UNDER IT; 
IS VOLUNTARILY AND FREELY EXECUTING AND DELIVERING THIS AGREEMENT; 
AND IS EXECUTING THIS AGREEMENT BECAUSE ITIHE BELIEVES DOING SO IS IN 
THE UNDERSIGNED'S BEST ECONOMIC INTEREST HAVING FULLY AND FREELY 
CONSIDERED WITH COUNSEL ITSfHlS ECONOMIC ALTERNATIVES. 
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20. Miscellaneous: 

i. Execution of Additional Documents: Each of the Parties hereto agrees to perfonn 
any and all acts and to execute and deliver any and all documents reasonably necessary to carry 
out the intent and the provisions of this Agreement. 

ii. Governing Law: This Agreement is executed and intended to be perfonned in the 
State of Nevada, and the laws of Nevada shall govern its interpretation and effect. Any action to 
enforce this Agreement shall be brought before a court of proper jurisdiction located in Washoe 
County, Nevada. 

Ill. Entire Agreement: This Agreement contains the entire agreement of the Parties 
with respect to the subject matter of this Agreement. 

iv. Exhibits. The follOwing exhibits are attached hereto and incorporated herein: 

Exhibit A - Wire Instructions 
Exhibit B - Lease 
Exhibit C - Hinckley Note 
Exhibit D - Amended Answer 
Exhibit E - Stipulation to Vacate Judgment 
Exhibit F - Stipulation to Seal 
Exhibit G - Stipulation for Dismissal with Prejudice 
Exhibit H - Tolling Agreement 
Exhibit I - Confession of Judgment 
Exhibit J - Stipulation to Confession Of Judgment 

v. No Waiver: No action or lack of action on the part of any party hereto at any time 
to execute any rights or remedies conferred upon it under this Agreement shall be, or shall be 
asserted to be, a waiver of any of its rights or remedies hereunder. 

vi. Attorney's Fees: In the event of a dispute between the Parties arising out of this 
Agreement, the prevailing party shall be allowed that Party's reasonable attorney's fees and costs 
incurred in any negotiations, mediation, arbitration, litigation or any appeal therefrom. 

vii. Captions and Pronouns: All pronouns and variations thereof shall be deemed to 
refer to the masculine, feminine or neuter, and to the singular or plural, as identity of the person 
may require. Captions or paragraph titles are used in this Agreement for convenience or 
reference and in no way define. limit, extend or describe the scope or intent of this Agreement or 
any of its provisions. 

FINAL EXEC\IT10N VERSION 
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... :-

viii. Severance: Should any tenn, part, portion or provision of this Agreement be 
decided or declared by a court of competent jurisdiction to be, or otherwise found to be, illegal or 
in conflict with any law of the State of Nevada or the United States, or otherwise be rendered 
unenforceable or ineffectual, the validity of the remaining parts, terms, portions and provision 
shall be deemed severable and shall not be affected thereby, providing such remaining parts, 
tenns, portions or provisions can be construed in substance to constitute the agreement that the 
Parties intended to enter into in the first instance. 

ix. Successors and Assigns: This Agreement shall be binding and inure to the benefit 
of the Parties hereto, their predecessors, parents, subsidiary and affiliated business entities, all 
officers, directors, shareholders, members, agents, employees, attorneys, assigns, successors, 
heirs, executors, administrators and legal representatives of whatsoever kind or' character in 
privity therewith. 

x. Third Party Beneficiarv: This Agreement is for the benefit of the Parties, their 
successors and assigns only. Other than as expressly provided herein, no other third party 
beneficiary rights are intended by this Agreement. 

xi. Countemarts: This Agreement may be executed in counterparts, one or more of 
which may be facsimiles, bUI all of which shall constitute one and the same Agreement. 
Facsimile signatures of this Agreement shall be accepted by the Parties 10 this Agreement as 
valid and binding in lieu of original signatures. 

IN WITNESS WHEREOF, this Agreement is executed as of the Effective Date. 

JHPARTlES 

JH, INC., a Nevada corporation 

By: ~!,}t~ 
Ita~\O.eIM-

/ Y>'Y'V'\ I./;.-
J Y HERBST, an individual 

BHI 

BERRY·HINCKLEY INDUSTRIES, 
a Nevada corporation 

By:b{~ 
V 

FrNAL EXECUTION VERSION 
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MORABITO PARTIES 

CONSOLIDATED NEVADA 
CORPORATION, a Nevada corporation 

By: __________ _ 

118: __________ _ 

PAUL A. MORABITO, an individual 
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Vlll. Severance: Should any term, part, portion or provision of this Agreement be 
decided or declared by a court of competent jurisdiction to be, or otherwise found to be, illegal or 
in conflict with any law of the State of Nevada or the United States, or otherwise be rendered 
unenforceable or ineffectual, the validity of the remaining parts, terms, portions and provision 
shaH be deemed severable and shall not be affected thereby, providing such remaining parts, 
terms, portions or provisions can be construed in substance to constitute the agreement that the 
Parties intended to enter into in the first instance. 

ix. Successors and Assigns: This Agreement shall be binding and inure to the benefit 
of the Parties hereto, their predecessors, parents, subsidiary and affiliated business entities, all 
officers, directors, shareholders, members, agents, employees, attorneys, assigns, successors, 
heirs, executors, administrators and legal representatives of whatsoever kind or character in 
privity therewith. 

x. Third Party Beneficiarv: This Agreement is for the benefit of the Parties, their 
successors and assigns only. Other than as expressly provided herein, no other third party 
beneficiary rights are intended by this Agreement. 

xi. Counterparts: This Agreement may be executed in counterparts, one or more of 
which may be facsimiles, but all of which shall constitute one and the same Agreement. 
Facsimile signatures of this Agreement shall be accepted by the Parties to this Agreement as 
valid and binding in lieu of original signatures. 

IN WITNESS WHEREOF, this Agreement is executed as of the Effective Date. 

JHPARTIES 

JH,INC., a Nevada corporation 

By: ~ td.­
Its:V~ 

I.J---c-

.!ill! 

BERRY -HINCKLEY INDUSTRIES, 

:~?= 
fINAL eXECUTION VERSION 
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MORABITO PARTIES 

CONSOLIDATED NEVADA 
CORPORATION, a Nevada corporation 

By:. __________________ ___ 

Its: ____________ _ 

PAUL A. MORABITO, an individual 
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Its; __ ~....c.;:...::..·=....:.:.-___ _ 

FINAL EXECUTION VtiRSION 
11753500_6.doo 

24 

JHERBST000025WL002212

3506



viii. Severance: Should lillY term, part, portion or provision of this Agreement be 
decided or declazed by a court of competent jurisdiction to be, or otherwise found to be, illegal or 
in conflict with any law of the State of Nevada or the United States, or otherwise be rendered 
unenforceable or ineffectual, the validity of the remaining parts, terms, portions and provision 
shaH be deemed sevemble and shall not be affected thereby, providing such remaining parts, 
terms, portions or previsions can be construed in substance to constitute the agreement that the 
Parties intended to enter into in the first instance. 

ix. Successors IIlld Assigns: This Agreement shall be binding and inure to the benefit 
of the Parties hereto, their predecessors, parents, subsidiary and affiliated business entities, all 
officers, directors, shareholders, members, agents, employees, attorneys, assigns, successors, 
heirs, executors, administmtors and legal representatives of whatsoever kind or character in 
privity therewith. 

x. Third Party Beneficiary: This Agreement is for the benefit of the Parties, their 
suecessors and assigns only. Other than as expressly provided herein, nO other third party 
beneficiary rights are intended by this Agreement. 

xi. Counterparts: This Agreement may be executed in counterparts, one or more of 
which may be fucsimiles, but all of which shall constitute one IIlld the same Agreement. 
Facsimile signatures of this Agreement shall be accepted by the Parties to this Agreement as 
valid and binding in lieu of original signatures. 

IN WITNESS WHEREOF, this Agreement is executed as of the Effective Date. 

JHPARTIES 

JH, INC., a Nevada corpomtion 

By: ________ _ 

Its: __________________ ___ 

JERRY HERBST, an individual 

BERRY-HINCKLEY INDUSTRIES, 
a Nevada corporation 

By: _________ __ 

FINAl.. EXEClITlON VSItSION 
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MORABITO PARTIES 

CONSOLIDATED NEVADA 
CORPORATION, a Nevada corporation 

BY'~ 
Its; ~ l~iiiIY\ 

PAU~ITO' ~ individual 
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fu:. ___ fu~~~·~~_~ __________ _ 
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THE FOREGOING AGREEMENT IS APPROVED AS TO FORM: 

FINAL EXECUTION VERSION 
21753S00_6.doc 

JONES VARGAS 
300 E. 2nd Street, Suite IS \0 
Reno, NV 89504 

G.IP!] G 1/110 II I 
, J 

Attorneys for JH, Inc., a Nevada corporation, 
Berry-Hinckley Industries, a Nevada corporation, 
and Jerry Herbst, an individual 

ROBISON, BELAUSTEGUI, SHARP & LOW 
71 Washington Street 
Reno, NV 89503 

By: BARRY L. BRESLOW 

Attorneys for Consolidated Nevada Corporation, 
a Nevada corporation, and Paul A. Morabito, 
an individual 
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THE FOREGOING AGREEMENT IS APPROVED AS TO FORM: 

FINAl.. EXECUTION VERSION 
2175J50D_6.dQc 

JONES VARGAS 
300 E. 2" Street, Suite 1510 

Reno, NY 89504 J\ 
"fjJ 

B , JOHN P. DESMOND 

I ,70 )/ 

Attorneys for JH, Inc., a Nevada corporation, 
Berry-Hinckley Industries, a Nevada corporation, 
and Jerry Herbst, an individual 

ROBISON, BELAUSTEOUI, SHARP & LOW 
71 Washington Street 
Reno, NY 89503 

By: BARRY L. BRESLOW 

Attorneys for Consolidated Nevada Corporation, 
a Nevada corporation, and Paul A. Morabito, 
an individual 
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THE FOREGOING AGREEMENT IS APPROVED AS TO FORM: 

FINAL EXECUTION VERSION 
2I713S00_6.doc 

JONES V ARGAS 
300 E. 2 nd Street, Suite 1 S 1 0 
Reno, NV 89504 

By: lOHN P. DESMOND 

Attorneys for JH, Inc., a Nevada corporation, 
Berry-Hinckley Industries, a Nevada corpomtion, 
and Jerry Herbs~ an individual 

ROBISON, BELAUSTEGUJ, SHARP & LOW 
71 Washington Street 
Reno, NV 89503 

Attorneys for Consolidated Nevada Corpomtion, 
a Nevada corporation, and Paul A. Mombito, 
an individual 
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THE FOREGOING AGREEMENT IS APPROVED AS TO FORM: 

fINAL EXECUTION VERSION 
217SJSOD_6.~ 

JONES V ARGAS 
300 E. 2nd Street, Suite lSI 0 
Reno, NV 89504 

By: JOHN P. DESMOND 

Attorneys for JH, Inc., a Nevada corporation, 
Berry-Hinckley Industries, a Nevada corporation, 
and Jerry Herbst, an individual 

ROBISON, BELAUSTEGUI, SHARP & LOW 
71 Washington Street 
Reno, NV 89503 

By: BARRY L. BRESLOW 

Attorneys for Consolidated Nevada Corporation. 
a Nevada corporation, and Paul A. Morabito, 
an individual 
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Beneficiary Bank: 

Beneficiary Bank Short Name: 

Routing Num ber: 

Beneficiary Account Number: 

Beneficiary Account Name' 

e 
BANK OFGEORGE 

Fa. atilt 4 *OOt 

INCOMING WIRE INSTRUCTIONS 

Bank of George 

BK OF GEORGE LV NV 

_36-6 

HERBSTFAMILYTRUST 

_.'349 
Originator to Beneficiary Information: 

If you have any questions, please contact Bank of George at (702) 851-4200. - Ashley Montran. 
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EXHIBITB 
LEASE 

(See attached.) 
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LEASE AGREEMENT 
(425 Maestro Dr., Reno, NY) 

TIllS LEASE.AGREEMENT (this .. ~") is made as of_ day of December, 2005 
(the "Effe~tfve Date"), by find between SPllU'f MASTER FUNDING II, LLC, a Delaware 
limited liability company ("Iairu:"), whose address is 14631 N. Scottsdale Road, Suite 200, 
Scottsdale, Arizona 85254-2711. and BItRRY-IUNCKLEY INDUSTRIES. a Nevada 
corporation ("~"), whose aeWress is 425 Maestro Drive, Suite 200, Reno, Nevada 89511. 

In considemtion of the mutual covenants and agreements herein contained. Lessor and 
Lessee hcreby covenant and agree as follow.: 

I. Certnln Defined Terms. Capitali7.ed terms Qot defined herein shall bave the 
meanings set forth in Ilxhibit A herelo. 

2. Lease of Property; Use. In consideration of the Rentals and other Monetary 
Obligations to be paid by Lessee and of the other terms, covenants and conditions on Lessee's 
part to be kept and performed, Lessor hereby leases to Lessee, and Lessee hereby takes and hires, 
the Property, SUbject to the Permitted Encumbnmces, all Legal Requirements (including any 
existing violation thereof), and the condition of the Property as of the Etrective Date; provided, 
however, that the recital of the Permitted Encumbrances herein shan Dol be construed us a revival 
of any Permitted Encumbrance which may bave expired or been terminated. During Ihe Lea~" 
Term, the Property shall be used solely for the operation of a Pennitted Facility. and related 
purposes sucb as ingress. egress and parking. Lessee shall at all limes during the Lease Term 
occupy the Property nnd sball diligently operate its business on the Property. Lessee shall nOl, 
by itself or through any assignment, suhlease or other type of transfer, convert the Properly to an 
alternative use during the Lease Term without Lessor's prior written consellt. 

3. Leqsc Term; Extension. The inilial tern, of this Lease ("Initial Jjmn") shall 
commenCe as of il,. Effective Date and shall expire at midnight on December 31. 2015 
("ExDimtiQ!} Pale"), unJess tenninated sooner as provided in thi. Lease and as may be extended 
as provided herein. Tho time period during which this Lease shall actually be in effect, including 
any Extension Term, is referred to herein as tho "Leas. Tenn." Unless this Lease has expired or 
has been sooner terminated, or an Event of Default has occurred and is contiouing Btthe time any 
extension option is exercised, and provided that all other agreements necessary to the continued 
opomtion of Lessee's business at the Property is extended for a period of not less than Ihe 
applicable exlemion periods, Lessee shall have the right and option (each, an "Extension 
.QJ!lign") to exlend the Initial Term for two (2) additional successive pariods of len (10) years 
each (each, an "Extension Tenn"), pursuant to the terms II!ld conditions of this Loase then in 
etrecL Lessee may only exercise the Extension Options by giving written notice thereof to 
Lessor of its election to do so filB4 no later than one hundred !Wenl)' (120) days prior to the 
Expiration Dale and One hundred twenty (120) days prior ro the immediately' preceding 
Extension Tenn, 8S the case may be. If written notice of the exercise of any Extension Oplion is 
not received by Lessor by the applicable dates described above, thon this Lease shall terminate 
on the las\ day of tbe Initial Term or, if applicable, th. last day of the Extension Term then in 
etrect. Upon the requesl of Lessor or Lessee, the parties bereto w!ll, at the expense of Lessee, 

48JO·5283.6352.4 
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execute and exchange an instrument in recordable fonn setting forth the extension of the Lease 
Term in accordance with this Section 3. 

4. Rental Dnd Other Monetary Obngallo1l8. 

A. Base Monthly ReIlJal. During the Initial Tenn, on or before the first day of 
each calendar month, Lessee shan pay in advance the Base Monthly Rental; provided, 
however, if the Effective Date is • date other than Ibe lirst·day of the month, Lessee shall 
pay to Lessor (or lilly other party designated by Lessor) on the Effective Date the Base 
Monthly Rental prorated by mUltiplying the BaBe Monthly Rental by • fraction, the 
numerator of which is Ibe number of days remaining in the month (including the 
Effective Pate) for which Rental is being paid, and the denominalor of which is the 1o1ll1 
number of days in such month. During the Extension Terms, irany, Lessee shall pay the 
Rent.1 (including the Base Monthly Rental) In the manner set forth in this Section 4. 
Unle •• olh.erwise specifically slated to the contnuy herein, Lessee shall perform all its 
obllgntions under this Lease at its sole cost and tlltpense and shall pay aU Rental and any 
other Monetary Obligation due hereunder when due and payable, without notice or 
demand. 

B. Adjuslm8ll/.f. On the first Adjustment Date aod on each Adjustment Dat. 
thereafter, the Base Annual Rental shan increase by an amollDt equal to !he Rent 
Adjustment. The "Rent Ailjns!JpCllt" shall be an amount equal 10 the lesser of (I) one 
and one-balfpercent (1,5%) or the Buse Annual Renlal in effect immediately prior 10 the 
applicable Adjustment Date, or (2) 1.25 limos tbe product of (i) the pereentage change 
between the Price Index (as defined below) for the month two montbs prior to the 
Effective Date or the Price Index used for the ilUlllediately preceding Adjustment Dale, as 
applicable, IlIld Ihe Price Index for the month two months prior to IlJe applicable 
Adjustmont Date, and (Ii) the then current Buse Annual Rental. ''Price Index" shall mean 
the Consumer Price Index which is designated for the applicable month of determination 
lIS the United States City Average for All Urbllll Consumers. Alllterns, Not Seasonally 
Adjusted, with a base period equaling 100 in 1982 - 1984, as published by the United 
States Department of Labor's Bureau of Labor Statistic.. or any successor agency. 
Notwithstanding any provision contained herein, in no event shall Base Annual Renta! be 
reduced as a result of the applic.tion of the Rent Adjustment described in this 
Section 4.B. In the evenl thai the Price Index ceases 10 be publisbed, its successor index 
as published by the same Governmental Authority which pUblished lhe Price Index shall 
be substituted and any necessary reasonable adjustments shall be made by Les.'Or and 
Le$s.e in order to cany out the intent of this Section. In the event there is no successor 
index. Lessor shat! reasonably .elect an alternative price index that will constitute a 
reasonable substitute for the Price Index. 

C. Add/lionai Rental. Lessee shull pay and discharge, as additional rental 
("Addilional Rental"), all sums of money required 10 be paid by Lessee under this Lense 
wbich are not specifically referred 10 as Renlal. Lessee sban pay and discb"'1le any 
Additional Rental when the same shall \lecome due, provided that amounts which are 
billed 10 Lessor or llIly third party, hut nollO Lessee, shall be paid within thirty (30) days 
after Lessor'. demand for paymenl thereof or, if laler. when tbe same are due. In no 

.ot.all).-'U~.5l:.4 
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--0;}- ._.....- ............ , 

event shall Lessee be required to pay to Lessor any item of Additional Rental thaI Lessee 
is obligated to pay and has paid 10 any third patty pursuant 10 allY provision of this Lease. 

D. Payment of Renlul and Other Monetary Obligations. All Rental and other 
Monetary Obligations which Lessee is required to pay hereunde: shall be the 
unconditional obligation of Lessee and shall be payable in full when due without any 
setoff. abatement, defennent, deduction or counterclaim whatsoever, excepl as set forth 
herein. Upon .~ecution of this Lease, Lessee shall deliver to Lessor a complete 
Authori7.ation Agreement - Pre-Arranged Payments to be provided by Lessor, together 
with a voided check for account verification, establishing arrangements whereby 
payments of the Base Monthly Rental. any Additional Rental, impound payments (if 
any). sales ta" on real property tax (if any). Bod any other Monetury Obligations are 
tran.ferred by Automated Clearing House Debit initiated by Lessor from an account 
established by Lessee at a United States bank or other financial institution to such 
account lOS Lessor may designa!\:. Any delinquent payment sball, in addition 10 any other 
remedy of Lessor, incur a late charge of five pereent (5%) (which late charge is intendoo 
10 compensate Lessor for the cost of handling and processing sucb delinquent payment 
and should not be considered interest) and bear interest at the Default Rate. such interest 
to be computed from and including the date such payment was due through nnd including 
the date of the payment;provided however. in no event shall Lessee be obligated to pay a 
sum of late charge and interest higher than the maximum le~1 rate then in effcct. 

S. ReprosontaUons and Warmnlles or Lessor. The representations and warranties 
of Lessor contained in this Section lite being made to induce Lessee to enter Into Ihis Lease and 
Lessee has relied and will continue to rely upon such representations and warranties. Lesi>Or 
represents and warrants 10 Lesse. as follows: 

A. Organization. Authorll)! and Status of Lesspr. Lessor has been duly 
organized and is validly existing and in good standing under the laws of the State of 
Delaware. All necessary corporate aeti on has been taken to authorize the OK.culion. 
delivery and performlUlce by Lessor of this Lease and of the other documents, 
Inslruments and agreements provided for herein. The person who has exe<:uted this Lease 
on behalf of Lessor is duly authorized to do so. 

B. Enforceability. This Lease constitutes the legal, valid and binding 
obligation of Lessor. enforceable against Lessor in accordance with its tenos. 

6. Representations and Warranties .fLessee. The repres.ntations and warranties 
of Lessee contnined in this Section are being made to induce Le.<sor to enter into this Lease and 
Lessor bIOS relied. and will continue to rely. upon such representations and warranties. Lessee 
represents and warrants 10 Lessor a. follows: 

A. Organization. Authority and Sea/us of Lessee. Lessee has been duly 
organized or formed, is v.lidly existing and in good standing unde: the laws of the State 
of Novoda and Is qUalified as a foreign eoxporation to do business in the StaW of 
California. AU necessary coxporate action bas been taken to authorize tile execution. 
delivery and performance by Lessee of tbis I.ease and of the olber documents. 

4&1Q-.$lU·6J,:5;Z.4 
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insltUmcnts and agreements provided for herein. Lessee', United States lax identification 
number is couectly sct forth on Ihe signature page of this Lease. The pen;on who b ... 
executed Ihis Lease on behalf of Lessee is duly authorized to do so. The address of 
Lessee stated in Section 24 is the principal place of business Md principal eoecutiv. 
office of Lessee, nnd Lessee will provide Lessor with written notice of any change of 
location of Its principal place of business or principal executive office, or an)' change in 
its stale of organization, in either enso within ten (lO),d.),s Ihereof. 

B. Enforceablilly. This Lease constitutes Ul. legal, valid and binding 
obligation of Lessee, enforceable against Lessee in accordance with ilS teons. 

C. Litigation. There are no suits, actions, proceedings or investigations 
pending, or IQ its knowledge, threatened against or involving Lessee or tbe Property 
before any arbitrator or Governmental Authority which might reasonably result in nny 
material advorse change in the contemplated business, condition, worth or operations of 
Lessee or Ihe Property. 

D. Absence of Breaches or Defaulls. Lessee is not in default under all)' 

document, instrument or agreement to which Lessee is a party or by whicb Lessee, the 
Property or My of Lessee's property is subject Or bound. The authorization, execution, 
delivery and performance of this Leas. and the documents, instruments and agreements 
provided for herein will not resuU in any breach of or default under any document, 
instrumenl or agreement to which Lessee is a party or by whicb Lessee, the PNperty or 
any of Lessee's property is subject or bound. 

E. Licenses and Permits. Lessee bas obtained all required licenses and 
permits, both governmental and private, to use alld operalC the Property as a Pennittcd 
FacUity, 

F. Financial Condition; Infom,alion Provided 10 Lessor. The financial 
.tat.ments, aU fmancial dal4 and all other documents and information heretofore 
delivered 10 Lessor by or with respect to Lessee, Guarantor andlor the Property in 
connection with this Lease nodlor relating to Lessee, Guarantor nodlor the Propelty arc 
1tUc, correct and complete in all material respeets, there have been no amendments 
thereto since the date such items were prepared or delivered to Lessor, and no change ha.~ 
occurred to any such financial statements, finMcial data, documents alld other 
infonnation not disclosed in writing to Lessor, which would result in a Material Adverse 
ElIect. 

G. Compliance with OFAC. Lessee, and to Lessee's knowledge"each of 
Lessee's Entities is nol currently identified on the OFAC List, and is nol a Person with· 
whom a citizen of the United States is prohlbited from engaging In transactions by any 
trade embargo, economic sanction, or oth ... prohibition of United States law, regulation, 
or executive order of the President of the United States. Lessee has implemented 
procedures and will consistenUy apply those procedures throughout the Lease Term, to 
ensUte Ihe foregoing representatloD' and warranties remain \CUe and correct during the 
LenaeTenn. 

4B:IO-SlS34:!oS1.4 
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H. Solvency. Ther. is no co~mplatcd. p~nding or threatened Insolvency 
Event or similar proceedingR. whether voluntary or involunlary. afl'ccting Lessee, or to 
Lessee's knowledge, its shareholders or Affiliates. 

I. OWilership. Lessee does 110t acrually or constructively own ten percent 
(10%) or more of the outstanding capital slock of Lessor or any AffIliate of Lessor and no 
Affiliate of Lesse. that actually or constructively owns ten percent (10%) or more orlhc 
outstanding capitol stock of Lessee or any Affiliate of Lessee owns, directly or indirectly, 
(i) ten percent (10"10) or more ofth. tolal combined voting power of all classes of voting 
capital stock of Lessor, Or (ii) ten percent (10%) or more of the tolal value of all classes 
of capital stock orLessor. 

7. Rentals To Be Not to Lessor. The Base Annual Rental payable hereunder shall 
be net to Lessor, so that this Lense shan yield to Lessor the Renlnls spe.iIled during the Lease 
Tenn, and all Costs and obligations of every kind and narure whatsoever relating to the Prcpcrty 
shall be performed 1II1d paid by Lessee. 

8. Tlixes and Assessments. Lessee shall pay, prior to the earlier of delinquency or 
the accrual of illierest on the unpaid balance, all taxes and assessments of every type or natulV 
assessed against or imposed upon the Property or Lessee during the Lca!!e Term, including 
without limitation, all taxes or assessments upon the Property or any P81t thereof and upon any 
personal property, trade fixtures "nd improvements located on the Property, whether belonging 
to Lessor er Lessee, or any tax or charge levied in lieu of such taxes and assessments; all taxes, 
charges, license l~ and Or similar fees imposed by reason of the use of the Property by Lessee; 
and all excise, transaction, privilege, license, sales, use and other taxes upon the Rental or other 
Monetary Obligations hereunder, the leasehold cslale of either party or the aclivities of either 
party pursuant to this Lease. 

Within thirty (30) days aOer each tax and nssessment payment is required by this Seclion 
to be paid, Lessee shall, upon prior written request of Lessor, provide Lessor with evidence 
reasonably satisfactory to Lessor that such payment. was made 'in a timely fashion. Lessee may, 
at its own expense, contest or cause to be contested by appropriate legal proceedings conducted 
in good faith and \vlth due diligence, any above·described item or lien with respect thereto, 
including, without limitation. Ihe amount or validity or application, in whole or in part, of any 
such item, provided Ebat (A) neither the Property nor any interest therein would be in any danger 
of being sold, forfeited or lost by reaSOn of such proceedings. (B) no monetary Event of Default 
has occurred, and (C) Lessee shall promptly provide Lessor with copies of all notices received DC 

delivered by Lessee and filings made by Lessee in conneetion with such proceeding. 

9. Utilities. Lessee shall contract, in its own name, for and pay when due all charges 
for the connection and use of water, gas, electricity, lelephone, garbage collection, sewer use and 
other utility services supplied to the Property during the Le .. e Term. Unless caused by the 
negligence or misconduct of Lessor, its agents, employees or contractors, Lessor shall not be 
responsible for any interruption of any utility service. 
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10. Insuranee. Throughout the Lease Term, Lessee shall maintain, with respect to 
the Property, at its sale expense, lbe following types and amounts of insumnce, in addition ta 
such other insurance as Lessor may reasonably require from time to time: 

A. Insuranoe against loss or damage to real property under an "aU risk" 
insurance policY, which shall include coverage against all risks of direct physical loss, 
lncludlng loss by flre, lightning, terrorism, ordinance or law, and other risb nonnally 
included in the stsndard 180 special fonn (which sball include flood insUTanee if \be 
Property is localed within a flood hazard area and which shall include earthquake 
insurance if the Property is located in an area where earthquake insurance is customarily 
maintained for similar commercial property). Such insW'3llcc shall be in amounts 
sufficient to prevent Lessor from becoming a co-insurer under the applicable policies, 
and in any event, after application of deductible, in amounts not less than 100% of the 
full insurable replacement co.~ .s delermined from time «, time at Lessor's request but 
not more freqllenlly than once in any 12-month period. 

B. Comprehensive general liability insurance, including products and 
completed operation liability, covering Lessor and Lessee against bodily injurY liabili~, 
property damage liability and personal and advertising irijury, liquor liability coverage (to 
the extent liquor is sold or manufactured at the Property), garagekeepers liability 
coverage (10 the .xtent the customers cars are left in possession of Lessee for service) 
inclUding without limilation any liability arising out of the ownership, maintenance, 
repair, condition or operation of the Property or adjoining ways, streets, parking lots or 
sidewalks. Such insurance policy or policies shall contain n broad form o()ntractual 
liability endorsement under which the insurer agrees to insure Lessee's obligations under 
Section 15 hereof to the extent insumbl., and a "severability of interest" clause or 
endorsemenl which precludes the insurer from denying the claim of I.e. ••• e or Lessor 
because of the negligence or other aclS of the olber. shall be in amoWlts of not less than 
$5,000,000 per occurrence for bodily injurY and property daroage, and $5,000,000 
general aggregate per location and products and completed operation aggregate, 
$5,000,000 for liquor liability and $1,000,000 for garagekeepers Iiabilily, or such higber 
limits as Lessor mal' reasonably require from time 10 time. and shall bQ of fonn and 
substance satisfactory to Lessor. 

C. Workers' compensation insurance in the <tatutorily mandated limits 
covering all poISons employed by Lessee on the Property in connection with any work 
done on or about the Property for which claims for death or bodily injury could be 
asserted against Lessor, Lessee or tne Property. 

D. Rent.1 value insuranee, equal to ! 00% of the BasI' Annual Rental (as may 
adjusted hereunder) for a period of not less than twelve (12) months; which insurance 
shall be carved OUI of Lessee's business interruption coverage for • separaie rental value 
insurance payable t() Lcssor, Or if rental value insurance i. included ill Lessee's business 
interruption coverage, the insUTer sball prov,de priority payment to any rent obligations, 
and such ()bligations shall be paid directly to Lessor. Such insurance Is to follow fonn of 
tho real property "all risk" coverage Bnd is not I() contain a co-insurance clause. 

"Sf().51&3-6152A 
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E. Comprehensive Boiler & Machinery Insurance agoinst loss or damage 
from explosion of any steam or pressure boilers or slmilar appamlus. if any. located in or 
about the Property in an amount not less than the actual replacement cost of the Property. 
Such insurance should b. in an amc:>unt of Ibe lesser of 25% of the 100% replacement 
cost or $5.000,000.00. 

F, Such additional andlor other insurance and in such amounlS as at the time 
is customarily carried hy prudent owners or tenanlS with re"pect to improvementq similar 
in character, location and uSe and occupancy to the Property, 

4S1o-~1IlJ.oJS1A 
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All insurance policies shall, 

(i) Provide (1) for a waiver of subrogation by the insurer as to claims 
against Lessor, its employees and agents. (2) !bat the insurer shall oat deny a 
claim and that such insUIllllce cannot be unreasonably cancelled, invalidated or 
suspended on account of the conduct of Lessee, its officers, directors, employees 
or agents, or anyone acting for Lessee or any subtenant Or otber occupant of lb. 
Property. and (3) thaI any losses othorw;~e payable tb.",under shall b. payable 
notwithstanding any act or omission of Lessor or Lessee which might, absent such 
provision, result In a forfeiture of all or a part of such insurance payment; 

(ii) Be primary and provide thae any "other insurance" clause in the 
insurance policy sban exclude any policies of insurance maintained by Lessor and 
the insurance policy shall not be brought into contribution with insurance 
maintained by Lessor; 

(iii) Contain dcductibles not to exceed $2S,OOO.OO; 

(iv) Contain a standard non-contributory mortgagee clause or 
endorsement in favor of any lender de.'ignated by Lessor; 

(v) Provide that the policy of insurance shan not be tanninated, 
cancelled or amended without at least thirty (30) days' prior written notice to 
Lessor and til any lender covered by any standard mortgagee clause or 
endorsement; 

(vi) Provide llIat the insurer shall not bave the option to restore tbe 
Property if L.:ssor elects to terminate this Lease in accordance with the terms 
hereof; 

(vii) B. in amounlS sufficient at 1111 limes 10 satisfy any coinsurance 
requirements thereof; 

(viii) Except for workers' compensation in,urance ",Cerred to in Section 
lO.e above, nalne Lessor and any Lessor Afllliato or lender requested by Lessor, 
as an "addition.1 insured" with respect to general liability insurance, and as a 
"named insured" with respect to real property and "loss payee" with ",spect to all 
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real pro~rty and rent value insur.mce, as appropriate and as their interests may 
appear; 

(ix) Be evidenced by delivery to Lessor and any lender designated by 
Lessor of an Acord Form 28 for properly coverage (or any other fonn requested 
by Lessor) and an Acord Form 25 for liability, w()Tkers' compensation and 
umbrella coverage (or any other form reque.\led by Lessor); provided thai in the 
event that either such fonn is no longer available, such evidence of insurance shall 
be in a fonn reasonably satisfactory to Lessor and any lender desigoated by 
Lessor; and 

(.) Be issued by insurance companies licensed to do business in the 
stales where the Property is located and which are rated A:vm or better by Best's 
Insurance Guide or are othetwise approved by Lessor. 

It is expressly understood and agreed that (I) if any insurance required hereunder, or any 
part thereof, shall expire, be withdrawn, become void by breach of any condition thereof by 
Loosee, or become void or in jeopardy by reason of the failure or impainnent of the capital of 
any insurer, Lessee sball inunediately obtain new Of additional il1Sl1rance reasonably satisfactory 
to Lessor and any lender desigoated by Lessor: (II) the foregoing minimum limits of insurance 
coverage shall not limit the liability of Lessee for its acts or omission. M provided in this Lease; 
and (Ill) Lessee sball procure policies fur.11 insurance for periods of not less than one year and 
shall provide to Lessor IUld any servicer or lender of Lessor certificates of insurance or, upon 
Lessor's request, duplicate originals of insurance policies evidencing that insurance satisfying 
the requirements of this Lease is in effect at all times. 

Lessee shall pay as they become due aU premiums for the insurance required by this 
Section 10. In the event that Lessee fails 10 comply with any of the furegoing requirements of 
this Section 10 within ten (10) days of the giving: of written notice by Lessor 10 Lessee, Lessor 
shall be entitled to procure such InsUl1lllce. Any sums expended by Lessor in procuring .uch 
insurance slulll be Additional Rent and shall be repaid by Lessee, together with interest thereon 
at the Default Rate, from the time of payment by L .... or until fully paid by Lessee immediately 
upon written demand therefor by Le.sor. 

Anything in this Section 10 to the contrary notWithstanding, any insurance which Lessee 
i. teqllired to Oblilio pursuant to this Section 10 may be carried under a "blanket" policy or 
policies covering other property or liabilities of Lessee provided that such "blanket" policy or 
policies otherwise comply with the provisions of thls Section 10. 

11. Tu and Insumnce lmpound. Upon the occurrence of an Event of Default 
under Section 20(AXii), in addition to any other remedies. Lessor may require Lessee to pa.y to 
lesSor swns which will provide an impound account (which shall not be deemed a truSt fund) for 
paying up to the next one year of taxes, ..... essments andlor insurance premiums. Upon such 
requirement, Lessor will estimate the amounts needed for such purposes and will notify L .... ee 
10 pay the saIDe to Lessor in equal monthly inslllllmonts. as nearly as practiCtlble. in addition to 
all other MoneIary Obligation. due under this Lease. Should additional funds be required at any 
time, Lessee shall pay the same to Lessor on demand. Lessee sball advise Lessor of all tru<es and 
.. ,uo..sm-63S2,"" 
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insurance bills which are due and shall cooperate fully with Lessor in assuring that the same are 
paid. Lessor may deposit all impounded funds in accounts insured by any federal or state agency 
and may commingle such funds with other funds and aecounts of Lessor. Interest or other gains 
from sucb funds, if any, shall be the sole property of Lessor. In the event of any default by 
Lessee, Lessor may apply all impounded funds against any sums due from Lessee to Lessor. 
Lessor shall give to Lessee an annual accounting showing all credits and debits to and from such 
impounded funds received from Lessee. 

l2. Compliance With Laws, Rcstrlctlons, Covenants and Encumbrances. 

A. Compliance. Lessee's use and occupation of the Property, and lhe 
condition thereof, .ball, at Lessee's solc cost and expense, comply fully with all Legal 
Requirements and all restrictions, covenants and encumbrances of record with respect to 
the ['roperty, in either event, the failure with which to comply could have n Materia! 
Adverse Effect Upon Lessor's written request from time to time during the Lease Term. 
Lessee shall certify in wriling to Lessor that Lessee's representations, warranties and 
obligations under Section 6.0 and this Section l2.A remain Ime and correcl and huve not 
been breached. Lessee shall immediately notify Lessor in writing it any of the 
representations, wammties or covenants under Section 6.G nnd this Section l2.A are no 
longer true or have been breached or if Lessee has Ii reasonable basis to believe that they 
may no longer be true or have been breached. In connection with such an event, Lessee 
shall comply with all Legal Requirements and directives of Governmental Authorities 
and, at Lessor's reques~ provide to Lessor copies of .11 notices, reports and other 
communicatIons exchanged with, or received from, Governmental Authorities relating to 
such an event Lessee shall also reimburse Lessor for all Costs incurred by Lessor in 
evaluating the effeat of such an event on the Property and this Lease, in obtaining any 
necessary license from Governmental Authorities as may be necessary ror Lessor to 
enforee its rights under the Transaction Documents, and in complying with all Legal 
Requirements applicable 10 Lessor lIS the result of the existence of .such an evcnt and for 
any penalti()S or fines imposed upon Lessor as a result thereof. 

B. Acts Resulting In Increased Insurance Rates. Lessee will use its 
commercially reasona»lc efforts to prevent any act or condition to exist on or .bout the 
Property which will materially increase any insurance mte Ulcreoo, except when such ucts 
arc required in the normal COluse of its business and Lessee shall pay for such increase. 

C. ADA. Without limiting the generality of the other provisions of this 
Section, Lessee agrees that it ,hall be responsible for complying in all respects willi the 
Americans with Disabilities Act of 1990, lIS such act may be amended from time to time, 
and all regulations promulgated thereunder (collectively, the "t.QA"), as it affects the 
l'rop~rty. Lessee agrees that it will defend, indemniJY and hold harmless the Indemnified 
Parties from and against MY and all Losses caused by, incurred or resulting from 
Lessee's failure to comply with its obligations under this Section. 
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D. Erzyironmelltai. 

(i) Represenlalio"s and Warranties. Lessee represents and warrants 
to Lessor, which representations and warranties shall survive Ille execution and 
delivery ofthis Lease, !IS follows, 

(I) The Property and Lessee are not in violation of or subject 
10, any pending or, to Lessee's aelUal knowledge, threateoed investigation 
or inquiry by any Governmental Authority or to omy remedial obligations 
under any Environmenlal Laws that could have a Material Adverse Effect, 
nor has Lessee received any wriUen or ora! notice or other communication 
from any Person (including but not limited to " Governmental Authority) 
with respect to lhel'roperty relating to (I) Hazardous Materials, Regulated 
Substances or USTs, or Remediation thereof; (II) possible liability of any 
Person pursuant to any Environmental Law; (Ill) other environmental 
conditions; or (IV) any actual or potential administrative or judicial 
proceedings in connection with any of the foregOing th.t could have a 
Material Adverse Effect. The foregoing representatiOns and warranties 
would conlinue 10 be true and correct followmg dis.loSll'" 10 the 
applicable Govemmentnl Authorities of al\ relevant facts, conditic;ms and 
cironmstances, if any, pertaining to the Property. 

(2) (I) all uses and operations on or of Ille Property, whether by 
Lessee or any other Person, have been in compliance with all 
Environmental Laws and environmental pennits issued pursuant the"'Io; 
(In there have been no Rel.1IlIeS in, on, under or fiom the Property, or 
from other property migrating toward the Property, except in Pennitted 
Amounts; (lll) there are no Hazardous Malerials, Regulated Substances or 
USTs in, on, or under Ihe Froperty, except in Permitted Amounts; (IV) the 
Property have been kepI free and clear of aUHon. and other encumbrances 
imposed pursuant to any Environmental Law (Ille ''Environmen1a! Liens"); 
and (V) Lessee has Dot allowed any other tenant or other user of the 
Property to do any act that materially increa..ed the dangers to human 
health or the environment, posed an unreasonable risk of harm to any 
Person (whether on or off the Property), impaired the value of the Property 
in any material I1OSpect, is eontrary to any requirement ut forth in the 
insurance policies maintained by Lessor, constituted a public Or private 
nuisance, constituted waste, or violated any covenant, condition, 
agreement or easement applicable to the Property. 

(il) Covenant •• 

(J) Lessee covenants to Lessor during the Lease Term, subject 
to the limitations of subsection (2) below, as follows: 

(1) The Property and Lessee shall not be (a) in viQlation 
of any Remediation required by any Governmental hulllonly or 
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(b) ."bject to any Remedi.tion obligations under any 
Environmental Laws. Lessee shall not be in violation of any 
investigation or inquiry by any Governmental Authority. 

(11) All uses and operations all or of the Property, 
whoincr by Lessee or any other Person, shall be in compliance with 
all Environmental Laws aod permits issued pursuant thereto. 

(III) Thero shall be no Releases in, on, under or from the 
Property, except in Permitted Amolmts. 

(IV) There shall be no Hazardous Materials, Regulated 
Substances, UST. in, on or unde. the Property, ellcept in Pcnniltcd 
Amounts. 

(V) Lessee shall keep the Properly or cause the Property 
to be kept free and clear of all Euvironment.1 Liens, whether due 
to any act or omi. .. ion of Lossee or any other Person. 

(VI) Lessee shall not do or allow any other tenant or 
other user oflbe Property to do any acl that (0) materially increases 
Ibe dangers I.e) human health or the environment, (b) pose. an 
unreasonable risk of harm to any Person (whether on or off the 
Property), (0) has a Maleri.1 AdVerse Effect, (d) is contrary to any 
material requiremellt set forth in.lhc insurance policies maintained 
by Lessee, (e) constitutes a public or private nuisance or 
constitllte. waste, or (I) viol.tes any covenant. condilion, 
agreement or easement applicable to the Property. 

(V1I) Lessee shall, al its sole cost and expense, peri arm 
any environmental site assessment or other investigation of 
environmental conditions in connection with the Property as may be 
reasonably requested by Lessor (including but not limiled to 
sampling, testing and analysis of soil, water, air. building nurtcri.ls 
and other materials and substances whether solid. liquid or gas), and 
share with Lessor the reports and other results thereof, and Lessor 
and the other Indemnified Parties shall be entitled to rely on such 
reports and other results thereof. 

(VITI) Less ... shall, at its sole cost and expense, fully and 
expeditiously cooperate in all activilies pursuant to Section J 2.0, 
including but not limited to providing a\l relevant information aod 
making knowledgeable persons available fcr interviews. 

(2) Notwithstanding any provision of this Lease to the 
contrary, an Event of Default shall nQt be deemed 10 bave occurred as a 
result of the failure of Lessee to satisfy anyone or more of Ibe covenants 
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set forth in subsections (I) througb (VI) above provid~d that u.ssee shall 
be in compliance with the requirements of any Govcmmental Authority 
with re'l'ect to the Remediation ofany Release at the Property. 

(iii) Notification Requirements. u.ssee shall immediatelY notitY Le.~sor 
in writing upon Lessee obtaiuing actual knowledge of (I) any Releases or 
Threatened Releases In, on, under or from the Property other than in Permitted 
Amounts, or migrating towards tbe Property; (2) any non-compliance with any 
Environmenlal Laws related in any way 10 Ih. Property; (3) any BCtuJll or 
potential Environmental Lien; (4) any required or proposed Remediation of 
environmental condilions relating to tbe Property required by applicable 
Governmental Anthorities; and (5) any written or oral notic. Or Olbe! 
communication which Lessee becomes aware from any source whatsoever 
(including bul nOI limited to a G()vcmmental Authority) relating in any way to 
Hazardous Materials, Regulated Subslances or USTs, or Remediation thereof alar 
on the Property, other than in Permitted Amounts, possible liability of any PelSOn 
relating 10 th. Property pursuant to any Environmental Law. other environmental 
conditions in connection with the Property, or any actual or potential 
a<lministrative or judicial proceedings in connection with anything referred to in 
this Section. Lessee Shall, opon Lessor's written request, deliver 10 Lessor a 
certificate slaling that Lessee is and has been in full compliance with all of the 
environmenlal representntions, warranties and covenants in this Lease. 

(iv) Remedia/ion. Lessee sban, at its sDle cost and expense, and 
wlthollt limiting any other provision of this Lease, effectuate any Remediation 
required by any Governmental Authority of any condition (including, but not 
limited tC>, a Release) in, on, under or from the Property and take any other 
reasonable action deemed necessary by any Governmental Authority for 
protection of human health or the environment. Should Lessee fail to undertake 
such Remediation in accordance with tbe preceding ,entenee, Lessor, aller written 
notice to Lessee and Lessee's failure to immediately undertake such Remediation, 
shall be permitted to conlplct. such Remediation, and an reasonable Costs 
incurred in connectiOD therewith shall be paid by Lessee. 

(v) lndemnl/lcation. Lessee sholl, at its sole cost and expense, protect, 
defend, indemnitY, release and hold harmless each of the Indemnified Parties 
from and against any and .U Losses, including, but not limited to. aU Costs of 
Remediation (whether ()I not performed voluntarily), arising out of or in any way 
relating to any Enviroomcntal Laws, Hazardous Materials, Regulated Substances, 
USTs, or other environmental matlors concerning the Property. It is expressly 
understood and agreed that Lessee's obligations under this Section shaJl survive 
the cl(pir&tion Or earlier termination (){ this u.ase for any reason. 

(vi) Righi of Entry. Lessor and any other person or entity designated 
by Lessor, any receiver,lIDY represlll1tative of. Governmental Authority, and a"y 
environmental consultan~ sbaU bave the right, but not the obligation, to enter 
upon the Property at all reasonable times (including, without limitation, in 
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connection with the exercise of any remedics :;et forth in this Lease) to assess any 
and all aspects of the environmental condition of the Property and its use, 
including but not limited to conducting any environmental !lSSessment or audit 
(the scope of Which shall be determined in Los""r's sole and absolute disc",tion) 
and taking sample. of soi~ groundwater or other waler, air, or building materials, 
and conducting other invasive lesling. Lessee sbaO cooperale with and provide 
access to Lessor and any other person or entity designated by Lessor. Any such 
assessment or investigation sball be at Lessee's sole cast and expenSe. 

(vii) Survival. The obligations of Lessee and tho rights and remedies of 
Lessor under litis Section 12.D sball survive lbe tennination, expiration andlor 
release of this Lease. 

E. Encumbrances. Le .. ee shall comply with and perform all obligations of 
Lessor under all easemcnls, declarations, covenants, restrictions and olher items of record 
DOW Or neroafter encumbering the Property. 

13. Condition or Property; Malntenanee. l..elisee hereby accepts the Property "AS 
IS" and "WHERE IS" with nO representation or warranty of Lessor us to the condition thercof. 
Le,,"" shall, at its sole cost and expense, be responsible for (a) keeping .11 of tho building. 
structures ond improvements erected on the Property in good nnd substantial order and repair, (b) 
repair Or reconstrucl damage or destruction to any building, structures or improvements erected 
on the Propertyftom Dets of God or any other cal1Ultrophes, and (0) making all structural, exterior 
and interior repairs and replacements which Lessee may desire or wbich otherwise may be 
.equired to any building, structures or improvements erected 00 the Property. 

14. Waste; Alterations and Improvements. Lessee shall Dot commit actual or 
constructive waste upon the Preperly. During the Lease Tenn, Lessee shall not undertake any 
alteration. or improvements 10 the Property individually costing more than One Hundred 
Thousand and 00/100 Dollm (SIOO,OOO.OO) without the consent of Lessor; provided, however, 
except for alterations required (lursuanl to ScctioIl12.D, Lessee may not undertake any alteration 
or improvement that would be subject to any Bnvironmental Laws (whether during consttuctioo 
or upon completion) without the prior written consent of Lessor. Notwithstanding the foregoing, 
Lessee may undertake Of pennit any alteratioll or improvement, without the prior written consent 
of Lessor, that docs not requiTe landlord approval under the terms "nd provisions of the Assigned 
Leases and the build out of Lessee's executive office suite on the ground floor in progress us of 
the Effective Date. If Lessor's consent i. required hereunder and Lessor consents to the making 
of any such alterations, the same shalt be made by Lessee al Lessee's sole expense by a licensed 
contrac"', and acoording to plans and specifications approved by Lessor and subject to such 
other conditions as Lessor shall require. Any work at any time commenced by Lessee on the 
Property shall be prosecuted diligently to completion, shall be of good workmanship and 
materials and shaU comply fully with all the teTIDS of this Lease. Upon completion of any 
alterations, Lessee shall promptly provide Lessor with (A) evidence of full payment 10 all 
laborers and materialmen contributing to the alterations, (13) an architeel'. certificate certifying 
the alt .... tions to havo been completed in eonfoTIDity with the plans and specifications, (C). 
certificate of occupancy (if the alterations IIfIl of such a nature as would requite the issuance of a 
certificate of occupanoy), and (D) pny other documents or infonnation reasonably requested by 
MilG-5'28J.6l5U 
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Lessor. Upon Ih. occummce of any addition 10 or alteratioll oflh. Property, Lessee shall posla 
notice al the Property identifying Lessee as the responsible party for all work relating to any such 
additions or alterations. Arly addition to Or alteration of the Property shall b. deemed a purl of 
the Pr"l'erly and belong to Lessor, and Lessee shall execute and deliver 10 Lessor such 
instruments as Lessor may require to evidence the ownership by Lessor of such addition or 
alleration. 

15. Indemnification. Lessee agrees to use and occupy the Property at its own risk 
and hereby reieases Lessor and Lessor's agents and employees from all claims for any damage Or 
injury to the full extent pennitted by law. Lessee agrees that Lessor _han not he responsible or 
liable to Lessee or Lessee's employees, agents, customers or iQvitees for bodily injury, personal 
injury or property damage occasioned by the acts or omissions of any oOler lessee or such 
lessee's employees, agents, conlractors, Ollstomers or invitees. Lessee agrees that any employee 
or agent to wbom the Property or auy part thereof shall be entrusled by or on behalf of Lessee 
shall be acting as Lessee's agent with respect to the Property or any part thereof, and neither 
Lessor nor Lesso,'s agents, employees or oontractors shal! be liable for any loss of or damage to 
the Property or any part thereof. Lessee sban indemnify, protect, defend and hold hannless each 
of the Iudemnifled Partie. from and against any and all Losses caused by, incurred or resulting 
from Lessee's use and occupancy of the Property, whether relating to its original design or 
construction, latent defects, aUeration, maintenance, use by Lessee or any Person thereon, 
supervision or otherwise, any claim raised by any tenant under the Assigned Leases, regardless 
of when such claim orose, Or from any breach of, default under, or failure to perform, .ny term or 
provision of this Lesse by Lessee, it~ officers, cmJ1loyee.~, ageDls or other Persons. It is expressly 
understood and agreed that Lessee's obligations under this Section shall survive the expiration or 
earlier tennination of this Lease for ony reasoll. Lessee hereby agrees to defend, indemnify and 
hold the lndemnified Parties hannle.,. from and against any and all costs, damages, expenses, 
claims andlor liabilities (including reasonable attorneys' fees) arising out of or in connection 
with the Assigned Leases. 

16. Quiet Enjoyment. So long as Lessee shall pay the Rental and other Monetary 
Obligations herein provided and shall keep and perform aU of the terms, covenants and 
conditions on its part herein contained, Lessee shall have, subject and subordinate to Lessor's 
rights herein, the right to the peaceful and quiet occupancy of the Property. 

l? Inspection. Lessor and its authorized representatives shallllave the righi, at aU 
reasonable times and upon giving reasonable prior notice (except in the event of.n emergency, 
in which case no prior notice shall be required), to enter the Property or any part thereof and 
inspect the same. Lessee hereby waives any claim for damages for any injury or inconvenience 
to or interferenee with Lessee's business, any loss of occupancy or quiet enjoyment of the 
Property and any other loss occasioned by such entry, but, subject to Section 37, excluding 
damages arising as a result of the negligence or intentional misconduct of Lessor. 

18. Condemnation and Casualty. 

A. Notification. Lessee shall promptly give Lessor and any mortgagee (if 
requited by the tenus of any applicable mortgage or deed of trust and Lessee has recci ved 
notice thereof) written nolice of (1) any Condemnation of the Property, (Ii) the 
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commencement of any proceedings or negotiations which might result in 8 

Condemnation of the Property, and (iii) any Casualty to the Property or any part thereof. 
Such notice shall provid~ a general description of the nature and extent of such 
Condemnation, proceedings, negotiations or Casualty, and shall include copies of any 
documents or notice.~ received in coonection therewith. Thereafter, Lessee shall 
promptly send Lcssor caples of all notices, correspondence aud pleadings relating to any 
such Condemnation, proceedings, negotiations or CasUlllty. 

B. Partial (;cndemnalion (/r Casualty. Excepl as otherwise provided in 
Section IS.C, in the eveDt of a Condemnation which is not a Total Condemnation 
("Partial Condemnation''), or a Casualty which is not a Total Casualty (0 "~ 
Casualty"), all Net Awards shall be paid to Lessor. In the event of a Partial 
Condemnation or a Partial Casualty, Lessor shall have tbe option to terminate this Lease 
by notifying Lessee in writing within tlllrty (30) days .fler Lessee gives Lessor Ilotice of 
such Partial Condemnation or Partial Casualty or tbat title has vested in the condemning 
autbority, or to continuo this Lea.'!. in effect, which election sball be evidenced by either a 
notice from Lessor to Lessee, or Lessor's failure to notifY Less •• in writing that Lessor 
bas elected to tenninate this Lease within such t1lirty (30) day period. Lessee shall have a 
period of sixty (60) days after receipt of Lessor's notice to tenninate refer6nced above 
during which to clcct, despite such Lessor notice of termination. 1o continue this Leas. On 

the terms herein provided. If Lessee does not elect to continue this Lease or sball fail 
during such sixty (60) day period to notify Lessor of Lessee's intent to continue this 
Lease, then this Lease shall lerminate 8S of the lnst day of the month during which such 
sixty (60) day period ellpired. Legsee shall vacale and surrender the Property by such 
tennination date, in accordance with the provisions of this Lease, and all obligations of 
either party hereunder shall cease as of the date of tanninalion, provided, however, 
Lessee's obligations to the Indemnified Partie.. under any indemnification provisions of 
this Loas. Dnd Lessee's obligations to pay Rental and all other Monetary Obligations 
(whether payable to Lessor or a third party) accruing under this Leose prior to Ihe date of 
termination shon survive such tenn!nation). In such event, Lessor moy retain all Net 
Award. rel.ted to the Partial Condemnalion or Partial CasUlIlty, and Lessee shall 
immediately pay Lessor an amount equal to the insurance deductible applicable to any 
Partial Cl\Sllalty. 

If Lessor elects not to terminate this Lease, or if Lessor elects to terminate this 
Lease (as provided above) but Le .. ee elects to continue this Lease, then this Leos. shall 
continue in full force and effocl on the following lenns: all Rental and other Monetary 
Obligations due under this Lease shall conlinue unabated, and Lessee shall promptly 
commence and diligently prosecute restoration of the Property to the sarno condition, as 
nearly as practicable, as prior to such Partial Condemnillion or Partial Casualty as 
approved by Lessor. Aa the restoration of the Property progresses, upon the written 
request of Lessee (accompanied by evidence reasonably satisfactory to Lessor that such 
amount baa been paid or is due and payable and is properly part of such costs and that 
Lessee hns complied with the lenns of Section 14 in connection with Ule restor.tion), 
Lessor shall promptly make available in installments, subject to reasonable conditions for 
disbun;ement imposed by LesSOr, an !Unouol up to but not exceeding the amount of any 
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Net Award received by Lessor with respect to such Partial Condemnation or Partial 
Casualty. Prior to the disbursement of any portion of the Net Award with respect to a 
Partial Casualty, Lessce shsl1 provide evidence reasonably satisfactory to Lessor of the 
payment of 'elltorolion expenses by Lessee up to the amount of the insurance deductible 
applicable to such Partial Casualty. Lessee shal1 be entitled to keep any portion of the 
Net Award which may be in excess of the cost of restoration, nnd Lessee ,hon bear all 
additional Costs of such restoralion in excess of the Net Award. 

C. Total Condemnation and To/al Casualty. In the event of. Condemnation 
of all or substantially aU of the Property or a Partial Condemnation, in either event Ihal 
results in Lessee making a good faith determination thaI the restoration and continued use 
of the remainder of the Property as a Pcnnitted Facility would be uneconomic 
(collectively. $ 'Total Condemnation"), Of " C'~lIalty of all or $ubstantlally an of the 
Property Of a Partial Casualty, in either eveIlI Ihat results in Lessee making a good faith 
determination that Ihe restoration and cOntinued use of the Property as a Permitted 
Facility would be uneconomic (collectively. a "T$I Casualty"), then, in such event: 

481Q.~18:)·63n.4 
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(i) Awards. Le.'lIOf shall b. entitled to receive the entire Net Award ill 
connection therewith without deduction for any estate vested in Lessee by th'. 
Lease, IiIld Lessee hereby expressly assigns to Lessor all of its r1gh~ title and 
interest in and to every such Net Award nnd agrees that Lessee sholl not be 
entitled to any Net Award Or other payment for the voluc of Lessee's leasehold 
interest in this Lease. Lessee shall be entitled to claim and receive any award or 
payment from the condemning authority expressly granted for the raking of the 
Lessee Personalty, any insurance proceeds with respect to the Lessee Personalty, 
the interruption of its business and moving expenses, but only if such claim or 
award does not adversely affect or inlerfere with the prosecution of Lessor's claim 
fO[ the Total Condemnation or Total Casualty or otilerWise reduce the amount 
recovelllble by Lessor for the Total Condemnation. 

(if) Oplion To Terminale. Lessee shall have the right to tenninate this 
Lease by norke (the "renninnlion Notice") given to Lessor not later than thirty 
(30) days aner tbe Total Condemnation or Total Casually, as applicable. The 
Termination Notice must; (I) specify a date on which this Lease shall termwate, 
which date shall be the last day of a calendar month occurring not earlier than one 
hundred twenty (120) days and not later than one hundred fifty (150) days after 
the delivery of such notice (the u.!lllr!y Tennination Date''); (2) contain a 
certificate executed by on officer of Lessee Which (I) describes the Total 
Condemnation or Total Casualty, and (Il) represents and warrants that either all of 
the Property has been raken, damaged or destroyed, or that substantially aU orthe 
Property has been taken, damaged or deslroyed, and Lessee has determioed in 
good faith tha! the restotalion and continued use of Ibe remainder of the Property 
as a Permitted Foeilil)' would bQ uneconomic; and (3) if the Early Tennination 
Date sball occur prior to the commencement or any Extension Options which may 
be exercised pursllllnt to Section 3, contain an irrevocable rejectable wrilten offer 
(the "Rejectable Offer'') of Lessee to pllrChase Lessor's interest in the Property 
and in the Net Award for such Total Condemnation or Tolal Casualty, as 
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applicable, on the Early Termination Date for. purchase price (lhe "Leos Value") 
equal to the greater of the fair market value of the Property as of !he Early 
Termination Dale, or Lessor's Total Investment. 

(iii) 8tn/y Terminallon Date. Tfthe Early Termination Date shall occur 
prior to the commencement af any Extension Options which may be exercised 
pursuant to Section 3. Lessor shall have sixty (60) days from the delivery of the 
Tennination Natice to deliver to Lessee written notice of its election to accept or 
reject any Rejeclabl. Offer conwined in th. Tennination Notice. Lessor's failure 
to deliver such notice within such time period sball be deemed to constitute 
Lessor's acceptance of the applicable Rejectable Offer. 

(Iv) !.elISor Acceptance oj Rl!jeclable Offer. If Lessor accepts or is 
deemed to have accepted the Rejectable Offer. then on the Early Tenninafion 
Date or such other date as the parties may mutually agree in writing, Lessor sball 
sell and convey, and Lessee shall purchase for the applicable Loss Value. Lessor's 
interest in the Property and the Net Award. Lessee's obligations under tills Lease 
shall not be terminated until the applicable Loss Value and ali Rental and other 
Monetary Obligations due and payable under this LellSe prior to the Early 
Termination Date. or such other date as the pmies may mutually agree in writing, 
ate paid in full. Upon such payment, (1) Lessor shaU convey the Property to 
Lessee "os-is" by special warranty deed, subject to nU mailers of record, except 
for consensual liens. encumbrances or other interests granted by Lessor (other 
Ulall those granted by Lessor at the request of Lessee). and without 
representations other than those required by applicable Law: and (2) all 
obligations of either party hereunder shaU cease as of the Early Termination Date; 
provided. howev .... Lessee's obligations to the ludClllllified Parties under any 
indeIlUlificatlon provisions of this Lease and Lessee's obligations to pay any 
Monetary Obligations (whether payable to Lessor or a third party) accruing under 
tbis Lease prior 10 the Earll' Terminalion Dale shall survive the lennination of this 
Lease. 

(v) Lessor Rejection oj Rejectable Offer. If Lessor rejects the 
Rejectable Offer. or if the Early Termination Date shall occur after the 
commencement of any Extension Options exercised pun:Ullllt to Section 3. then 
(I) the Net Award sban b. paid 10 and belong to Lessor; (2) On the Early 
Terminalion Date, Lesse. shail pay to Lessor all Rental and other Monetary 
Obligations then due and payable under tbis Lease; IIlId (3) .11 obligations of 
either party bereunder shall cease as of the Enrly Termination Dale; praY/ded. 
however, Lessee's obligations to the Indemnified. Parties under any 
indemnification provisions of this Lease and Lessee's obligations 10 pay any sums 
(whether payable to Lessor or a third parry) accruing under this Lease prior to the 
Enrly Tennination Date shall survive Ibe tennwation of this Lease. 

D. Payment oj Cosls. Lessee sball be solely responsible for the payment of 
all Costs incurred in connection with the conveyance of the property to Lessee pursuant 
to this Section 18. including. without limitation, to tbe extent applieable. Ihe cost of title 

"8Io..n.a30-6~'2.4 
SpilillBHt 
4:15 Maomo Or., RCM. NV 
FileND. !'i7J"r'02~5019 17 

JHERBST000051WL002238

3532



insurance, survey charges, slamp taxes, mortgage taxes, trnnsfer fees, escrow and 
reoording fees, Inxes imposed on Lesscr as a result of such conveyance, taxes impesed in 
connection with the trnnsfer of the Propert)l to Lessee or the terinination of this Lease 
pursuant to the provisions of this Section lB, Lesscc', attorneys' fees, aTld Ihe re!\Somble 
attorneys' fces Bod expenses of counsel to Lessor. 

E. /n4'1rance. Any loss under any property damage insurance required to be 
maintnined by Lessee snail be adjusted by Lessor. Any award relating to a Total 
Condemnation or a PlIl'Iial Condemnation 'halt be acljusted by Lessor Or, at Lessor's 
election, Lessee. NotwitbslaDding the foregoing or any other provisions of this 
Section 18 to the contrary, if at the time of any Condemnation or allY Casualty or al any 
time thereafter an Event of Default shall bave occurred and be continuing, Lessor is 
hereby aUlhorized and empowered but shall not be obligated, in Ihe name and On behalf 
of Lessee and olherwise, to file and prosecote Lessee's claim, if any, for a Ne! Award On 
account of such Condemnntion or such Casualty and to coilect such Net Award and apply 
the same to tho curing of such !lvenl of Default and any other lben exi~ting Event of 
Dcfimll under this Lease and/or to tho payment of any amounts owed by Lessee to Lessor 
under this Lease, in ouch order, priority and proportions as· Lessllr in its discretion shall 
deem proper. 

F. Lessee Obligation in Event of Casualty. During all periods of time 
fo llowing • Casualty, Lessce shall take reas(lnable steps to eI1jure that the Property is 
secure and doe. not pose any risk of harm to any adjoining property nnd Persons 
(including owners Or occupants of such adjoining property). 

G. No Limitations. Notwithstanding thc foregoing. nothing in this Section 18 
shan be construed as limiting or otherwise adversely affecting the representations, 
warnmties, covenants and char1leterizations set forth in Lease. 

19. Fair Market Value. With respect to the dettmnination of fair market value for 
any purpose under this Lease, if the parties are unable to agree upon the fair market velue, then 
an independent MAl appraiser shall prepare an appraisal oC!h. fait market value of the Property, 
including any additions or renovalions thereto. In determining the fair market value of the 
Propert)l, the appraiser shall utilize leased fee Income approach (assuming all option periods are 
exercised) to value, which shall constitute the fair market value of the Property. 

20. Default, Condillonal LimitatIons, Remedies Rnd Measure ofDamngcs. 

A. Each of the following shall be an event of default by Lessee under Ibis 
Lease (each, an ''Event ofDefoult"): 

41JQ.j28l-6J!ll.04 
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(I) if any rcprescn~'tion Or wammty of Lessee set forth in this Lease is 
false in any re.'peel, or If Lessee render •• ny false statement or account, thaI 
result~ in • Material Adverse Effect; provided, however, if any such breach of a 
represeotation or warranty does not place allY rights or property of Lessor in 
immediate jeopardy, 11$ detennioed by Lessor in its reasonable discretion, then 
such breach shall not constitute aD Event of Default hereunder, unless otherwise 
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expressly provided herein, unless and until Lessor shall have given Lessee notice 
thereof and 8 period of thirty (30) days shall have elapsed, during which period 
Lessee may correct or cure such breach, upon failure of which an Event of 
Derault shall be deemed to have occurred hereunder without further notice or 
demand of any kind being required. If "uoh breaoh cannot reasonably be cured 
within sucb thirty (30) day period, as determined by Lessor in its reason.ble 
discretion, and Lessee i. diligently pursuing a CUIC of such breach, then Le. ... e 
shan have a reasonable period to CUfe such breach beyond such thirty (30) day 
period, which shall in no event exceed ninety (90) days after receiving notice of 
such breach from Lessor, unless othelVIise mutually agreed upon in writing, If 
Les""" shall fail to correct or cure such breach within such ninety (90) day period 
and said period is not extended by the plll1ies, an Event of Default shall be 
deemed to have occurred hereunder without furtller notice or demand of any kind 
being requ ired; 

(ii) if any Rental or other Monetary Obligation due under this Lease is 
nol paid within three (3) Bu.lness Days of no tic. it is past dUe; 

(iii) if Lessee fails to pay, prior to delinquency, any taxes, assessments 
or other charges the failure of whicb to pay will result in the imposition of a lien 
agamst tbe Property; 

(Iv) iflbere is an Insolvency Event; 

(v) if Lessee vacates or abandons the Property; 

(vi) if Lessee fails to observe or perform any of the other covennnts, 
conditions or obUgations of Lessee in this Lease; pro>ided, however, if any such 
failure does not involve the payment of nny Monetary Obligation, docs not place 
any rights or properly of Lessor in immediate jeopardy, as determined by Lessor 
in its reasonable discretion, then such failure shall not constitute an Event of 
Default hereunder, untess otherwise expressly provided herein, unless and untii 
Lessor shan have given Lessee notice thereof and a period of thirty (30) days sball 
bave elapsed, dUfing which period Lessee may correct or CUI'C such failure, upon 
failure of which an Event of D .• faull shaiL be deemed to have occurred hereunder 
without further notice or demand of any kind being required. If sucb failure 
cannol reasonably be CUTed within such thirty (30) day period, as detcrminod by 
Lessor in its reasonable discretion, and Lessee is diligently pursuing a cure of 
such failure, then Lessee sbaiL have a reasonable period to cure such failure 
beyond such thirty (30) day period, whicb shan in no event exceed ninety (90) 
days after receiving notic. of such faiture from Lessor, unless otherwise mutually 
agreed upon in writing. If Lessee shall fail to correct or cure such failure within 
such ninety (90) day period and said period is not extended by the parties, an 
Event of Default shan be deemed to have occurred hereunder without further 
notice or demand of any kind being required; 
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(vii) if a final, nonappealable judgment is rendered by a C()uet against 
Lessee which has a Material Adverse Effect and is not discbarged or provision 
made for such discharge wi!hin ninety (90) days from !he date of entry thereof; 

(viii) if Lessee sball be liquidated or dissolved or shall begin 
proceedings towards its liquidation or dissolution; 

(ix) if the estate or interest of Lessee in the Property shall be levied 
upon or attachc<l in any procec<liog and such estate or interest is aboutta be sold 
or transferred or such process shall not be vacated or diSCharged within ninety 
(90) days after it is made; or 

(x) if there is an "Event of Default" or other breach or derault by 
Les.,ee under any of the other Transaction Documents or any Other Agreement, 
after the passage ofall applicable nolice and cure or grace periods. 

B. Upon the occutrence of an Event of Defaul!, with or without notice or 
demand, except as otherwi.e expres..ly provided herein or such other notice as may be 
required by statute and cannot be waived by Lessee, Lessor shaJl be entitlc<l to exercise, 
at its option, concurrently. slIccessively, or in any combination, all remedies available at 
law or in equity. including without limitation, any Ol1e or more of Ihe following: 

41110.S1U-6)51.4 
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(i) To terminate this Lease, whereupon Le.,see's right to possession of 
the Property shall cease and this Lense, except as to Lessee's iiabilily, shall be 
terminated. 

(ii) To the extent not prohibited by applicable law, to reenter and take 
posseSllioll of the Property (or any part thereof), any or all personal property or 
fixrures of Lessee upon the Property and, to the extent pennissible, franohises, 
licenses, area development agreelllents, penults sod other rights or privileges of 
Lessee portaining 10 tho use and operation of the Property, and 10 expel Lessee 
and those claiming under or througb Lessee, without being deemed guilty in ooy 
manner ofteespass or becoming liable for any loss Or damage resulting therefrom, 
without resort to legal or judicial process, procedure or aetioll. No notice from 
Lessor hereunder or under a forcible 'entry and detainer statute or similar law shall 
constitute an election by Lessor to tennin"te this Lease unless such notice 
specifically so states. If Lessee shall, afier defaul~ voluntarily give up possession 
of the Property to Lessor, deliver to Lessor or its agents the keys to the Property, 
or both, such actions shall be deemed 10 be in compliance with Lessor's rights and 
the acceptance thereof by Lessor or its agents shall not be deemed to constirute a 
termination of the Lease. Lessor reserves the right following any reentry andlor 
releuing to exercise its right to tennin.t. this Lease by giving Lessee written 
notice !hereof, in which event this Lease will terminate. 

(iii) To bring an action against Lessee for any damages sustained by 
Lessor or any equitable relief available to Lessor and to the extenl not prohibited 
by applicable law, to seize all personal property or fixtures upon the Property 
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which Lessee owns or in which il has an interest, in which Lessor shall have a 
landlord's lien andlor security intereSl, and to dispose thereof in accordance with 
the laws prevailing at the time and place of such seizure or to remove all or any 
portioD of such property and cause the same to be stored in a public warebause Or 
elsewhere at Lessee's sole expense, without becoming liable for any loss or 
damage resulting therefrom and without resorting to legal Or judicial process, 
procedure or action. 

(iv) To relet the Property or any part thereof for such term or tenus 
(including a term which extends beyond the original Leas. Term), at such rentals 
and upon such other tenus as ussor, in its sQlo discretion, may determine, with 
all proceeds received from such reletting being applied to the Renlal and other 
Monetary Obligations duo from Lessee in such order as Lessor may, in il sole 
discretion, delenuine, which other Monetary Obligations include, withQut 
limitation, all commercially reasonable repossession costs, brokerage 
commissions. attomeys' fees and expenseB, alteration, remodeling (which 
remodeling costs shall nol exceed $100,000.00) and repair costs and expenses of 
preparing for sucb reletting. Excepl to the extent required by applicable Law, 
Lessor shall have no obligation to relet th e Property or any pill! thereof and shall 
in no event be liable for refusal or failure \0 relellbe Property or any part thereof, 
or, in the event of any such reletting, for refusal or failure to collect any rent due 
upon such reletting, and no such refusal or failure shall operate to relieve Lessee 
of any liability under this Lense or otherwise 10 affeci any such liability. Lessor 
reselVes the righl following any rcentry andlor reletling to exercise its right to 
tenninate this Lease by giving Lessee written notice therecf, in which event this 
Lease will terminate .s specified in said narice. 

(v) To recover from usae. all Costs paid or incurred by Lessor as a 
result of such breach, regardless of whether Of not legal proceedings are aetunlly 
commenced. 

(vi) To immediately or at any time thereafter, and with or without 
notice, al Lessor's sale option but without any obligation to do so, correcl such 
breach or default and charge Lessee .n Costs incurred by Lessor therein. Any 
sum or sums so puid by Lessor, together with interest at the Default Rate, shall be 
deemed to be Additional Rental hereunder and shall be immediately due from 
Lessee to L.;sSOl'. Any such acts by Lessor in correcting Lessee's breaches or 
def.ults hereunder shall not be deemed to cure said hreaches or defaults Or 

constilut. any waiver of L.;ssor's right to exercise any or all remedies set forth 
herein. 

(vii) To immediately or at any time thereafter, and with Or without 
notice, except as required herein, set otT any money of Lessee held by Lessor 
under this L.;ase or any other Transaction Document Or any Other Agreement 
again.t any SWl'I owing by ussee hereunder. 
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(viii) To seek any equitable relief available to Lessor including without 
limitation, the rigb\ of specific pcrfonnance, " 

All powers and remedies given by Ihis Section to Lessor, subject to applicable 
Law, shall be cumulative and not exclusive of oue another Or of any other right or remedy 
or of any olber powers and remedies available to Lessor under this Lease, by judicial 
proceedings or otherwise, to enforee the performance or observance of the covenants BIld 
agreements of Lessee contained in this Lease, and nO delay Or omission of Lessor to 
exercise any right or power accruing upon the occurrence of any Event of Defllult shall 
impair any other Or subsequent Event of Default or impair any rights Or remedies 
consequent thereto. Every power and remedy given by this Section or by Law to Lessor 
may be exercised from time to time, and as often as may be deemed expedient, by Lessor, 
subj~ct at all limes 10 Lessor's right in its sola judgment to discontinue any work 
commenced by Lessor or change any course of action undertaken by Lessor. 

21. Mortgage, Subordination Rnd Attornment. Lessor'~ interest in Ibis Lease 
andlor the Properly shall not be subordinate to any liens or encumbrances placed upon the 
Property by or resulting from any act of Lessee, and nothing herein contained shall be annstrued 
10 require such subordination by Lessor, Lessee shall keep the Property free from any liens for 
work performed, materials furnished or obligations incurred by Lessee. NOTICE IS HEREBY 
GIVEN THAT LESSEE IS NOT AUTHORIZED TO PLACE OR ALLOW TO BE PLACED 
ANY LIEN, MORTGAGE, DEED OF TRUST, SECURITY INTEREST OR ENCUMBRANCE 
OF ANY KIND UPON ALL OR ANY PART OF nm PROPERTY OR LESSEE'S 
LEASEHOLD INTEREST TIlEREIN, AND ANY SUCH PURPORTED TRANSACTION 
SHALL BE VOID. 

This Lease at aU lime. shall automatically be subordinale 10 tlle lien or any nod all ground 
lease., mortgages and trust de.ds nOw OT hereafter placed upon lhe Property by Lessor, provided, 
that the holder of such interest shaH not dislurb Lessee's use and enjoyment of Lessee's rights 
under this Leas. so long as Lessee is not in derault hereunder. Lessee covenants and agrees 10 
execute and deliver, upon demand, such further instmments subordinating this Lease 10 the lien 
of any or .11 such ground leases, mortgages or trust deeds as shan be desired by Lessor, Or any 
present or proposed mortgagees under trust deeds; provided, that the terms and provisions of any 
such instrument are commerciaUy reasonable. 

If any mortgagee, receiYer Or other secured party elects t() have this Lease and the interest 
of Lessee bereunder be superior to any such ground lease, mortgage or trust deed and evidences 
such election by notice given to Lessee, then this Lease and the interest of Lessee hereunder shall 
be deemed superior to any such ground lease, mortgage or trust deed, whether this Lease Was 
executed before aT afler such ground lease, mortgage or trust deed and in that event such 
mortga&eo, receiver or othor .ccured party shall have the same rights with respect to this Lease 
us if it had been exeouted and deliyered prior to the execution and delivery of such ground lease, 
mortgage or trust deed and had been assigned to such mortgagee, receiver or olher secured party. 

In the event any pureha.<er or assignee of any mortgagee at a foreclosure sale acquires 
title to the Property, or in the eveut that any mortgagee or any assignee olherwise succeeds to the 
rights of Lessor as landlord under this Lease, I:.essee shall attorn to mortgagee or such purchaser 
4&IO·S283·ti"M 
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or assignee, as the case may be (a ''Successor Lessor"), and recogni2e the Successor Lessor as 
lessor under this Lease, and, if the Successor Lessor in its sole discretion elects to recognize 
Lessee's tenancy under this Lease, this Lease shall continue in full force and effect as a direct 
lease between the Successor Lessor and Lessee, provided that the Successor Lessor shall only be 
liable for any obligations of Lessor under this Leaqe which accrue after the date that such 
Successor Lessor acquires title. The foregoing provision shall be self-<:lperativo and effective 
without the execution of ally further instruments. 

Lessee shall give written notice to any lender or mortgagee of Lessor aCwlwm Lessee is 
notified of in writing of any breach or default by Lessor of any of its obligations under this Lease 
and give such lender or mortgagee the Same rights to which LesSOf might be entitled 10 cure ~'Uch 
default before Lessee may exercise any remedy with respect thereto. Upon request by Lessor, 
Lessee shall authorize Lessor to release to any lender or mortgagee Lessee's alld/or Guarantor's 
financial statements delivered to Lessor pursuant to this Lease or any Other Agreement. 

21. Estuppcl Certificate. At any time, and fTom time to time, each party shall, 
promptly and in no event later Ihan twenty (20) days after a request from the other execute, 
acknowledge and deliver to the requesting party, as the case may be, a certificate in the form 
supplied by the requesting party, certifying: (A) that this Lease is in full farce and effect aDd has 
DDt been modified (or i[modified, setting forth all modifications), or, if this Lease is not in full 
force and effect, the certificate shall so specify the reasons therefar; (B) the commencement and 
expiratiQn dates of Ibe Lease Term; (C) the date to which the Rentals have beeD paid under this 
Lease and the amount thereof then payable; (D) whether there are then any existing defaults by 
Lessee or Lessor in !he perionnante of its obligations under !his Lease, and, if there are any sucb 
defaults, specit'ying the nature and extent thereof; (E) that no notice has been received by the 
certifying party ar any defDult under this Lease which has not been cured, except as to defaultS 
specified in the certificale; (F) the capacity of the person executing such certificate, and that such 
person Is duly authorized to execute the same on behalf of Lessee; and: (0) and any other 
information reasonably requested by the requesting party. 

23. Assignment. 

A. Ail a material inducement to Lessor's willingness 10 complele the 
transactions contemplated by this Lease (Ihe ''Transactign'') and tbe Qther Transaction 
Doouments, Le$see hereby agrees that Lessor may, ITom time 10 time and at any time and 
without th~ cons~nt of Lessee, engage in all or any combination of the following, or enter 
inlo agreements in conneetion with any of the following or in accordance with 
requirements that may he imposed by applicable securities, tax or other Laws: (i) the salo, 
assignment, grant, cQnveyanee, transfer, financing, re-financing, purcbase Qr re­
acquisition of the Property, this Lease or any other TllUIsaction Document, Lessor's right, 
title and interest in this Lease or any other Transaction Docwnent, the servicing rights 
with respect to any of the foregoing, or participations in any of the fQregoing, or (ii) a 
Securitization and related transactions. Without in any lVay limiting the foregoing, tbe 
parties acknowledge ond agree that Lessor, in its sole discretion, may assign this Lease or 
any interest herein to another Person (including without limitation, a taxable REIT 
subsidiary) in Qrcier to maintain Lessor's or any ofilS Affiliates' status as a REIT. In the 
event of any such sale Or assignment other than a securily assignment, Lesse. shall attorn 

4810..S283-.615'2..4 
SpirillBHT 
4lSMHRroDr., RCRO.HV 
FUll' No. S134JD2..S029 23 

JHERBST000057WL002244

3538



(0 such 'purc~'7'.r or assignee (so long as Lessor and such purcha~r or assigoec notify 
Lessee m wnttng of such transfer and such purcoaser or assignee expressly assumes in 
writing the obligations of Lessor hereunder). At the request of Lessor, Lessee will 
execute such documents continuing the sale, assignment or olber transfer and such olher 
agreements as Lessor may reosonably request, provided tho! the same do nol increase the 
liabilities and obligations of Lessee hereunder. Lessor shall be relieved, from nod after 
the dote of such transfer or ccnveyance, of liability for the performance of any obligation 
of Lessor contained herein, except for obligations or liabilities accrued prior to such 
assignment or sale. 

B. Lessee acknowledges that Lessor has relied both On tllC business 
experience and creditworthiness of Lessee and upon the particular purposes for Which 
Lesse. intends to USe the Property in entering into this Lease. Without the prior written 
consent of Lessor, which consent will not be unreasonably withheld, (i) Les~ee shall not 
assign, transfer, convey, pledge or mortgage this Lease Or any interest therein, whether by 
operation of law or otherwise, (ii) no Change of Control shall occur, and (iii) no interest 
in Lessee or any Guarontor shall be pledged, encumbered or assigood as coll.teral. With 
respect to any requested assignment, Lessor-shall consider such matlers as the experience 
and linancial strength ofany assignee, the B:isumption by any assigoee ofall of Lessee's 
obligations hereunder by undertukings enforcenble by Lessor, and the transfer to or 
procurement of all necessary licenses and franchises to an assignee in order to continue 
openlting the Property for the purposes herein provided. At the time of any asslgnmenl of 
this Lease which is approved by Lessor, the assignee shall assume all of the obligations 
of LOllS •• under this Lease pursuant to Lessor's standard form of assumption agreement. 
Such assignment of the Property shall relieve Lessee of its obligations respecting tbis 
Lea .. except for rhose obligations arising prior to sueb assignment. Any ass!gament, 
transfer, conveyance, pledge or mortgage in violation of this Section 23 shall be voidable 
at the sole option of Lessor. l\Jty consent to an ""!gnmenl given by Lessor hereunder 
shall nol be deemed a consent to any subsequent assignment 

C. Lessee sball Dot sublet any or all of tho Property without the prior written 
consent of Lessor, which consent shall not be unreasonably withheld, provided that the 
rental rale for the subleaSe is at • currenl mnrke! rate and the aggregale Rmount of the 
Property subleased to a party other than Winoer's Gaming, Inc. or an Affiliale of Lessee 
.b.1I not exceed 10,000 square feet. NOlwilhstanding the foregoing, Los-qor 
ncknowledges and agrees that Lessee may sublease the Property pUlSUant to the Assigned 
Leases and any exlensions Ihereof. 

24. Notices. All notices, demands, designations, certificates, requests, offers, 
consents, approvals, appointments and other instruments given pursuant to this Lease 
(collectively called '~.') shall be In writing and given by anyone of the following: 
(A) hand delivery, (B) express overnight delivery sorvice. (C) certified or registered mail, return 
receipt requested or (0) electronic mail message, provided that a copy of such electronic mail 
message is also sent via certified or registered mail, return receipt requested, within one tlus;ness 
Day of the transmission of such electronic mail message, and shall be deemed to bav. been 
delivered upon (i) receip~ if hand deUvered, (Ii) the next Business Day, if delivered by • 
reputable express overnight delivery service, (iii) the third Business Day following the day of 
48)0.528343.52." 
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dep.osit of sucll .notice with the United Slates Postal Service, if senl by cerlificd or registered 
mall~ return recelpl r7qucstcd, or (iv) tmnsmi'sion, if delivered by electronic mail pUI1lUlllllto the 
requlremenlS of Sectlon 24(0) above. Notices shall be provided 10 the parties and addresses (or 
electronic mail addresses) specified below: 

Iflo Lessee: 

With a copy to: 

If to Lessor: 

With a copy to: 

Berry"Hinckley Industries 
425 Maestro Drive, Suite 200 
Reno, Nevada &9511 
Attn: Paul Morabito 
Telephone: (~ ___ _ 
Telecopy: ~ -c_-­
E-msil: pmorabito@iHfus.com 

Hodgson Russ LLP 
One M&T Plaza, Suile 2000 
Buffalo, New York 14023 
AtlD: Sujat. Yalamanchili 
Telephone: (716) 848-1657 
Tel"copy: (716) 849.0349 
E-maiI: syalamun@hQdgsonrnss.CQw 

Spirit Master Funding n, LLC 
14631 N. Scottsdale Road, Suite 200 
Scottsdale, Arizona 85254-2711 
Attenlion: Michael T. Bennett 

SVP, Operations 
Telephone: (480) 606-6608 
Telecopy: (480) 606-0826 
E-MeiI: mbcnnett@spiritfinance.com 

Kutak Rock LLP 
1801 California Slreet, Suite 3100 
Denver, Col<>rado 80202 
Attention: Peggy A. Richter, Esq. 
Telephone: (303) 297-2400 
Tclccopy: (303) 292-7799 
E-Mai~ peggy,rjcbt!!l@kut!lkfock.com 

or to such other address or such other person as either party may from time to time hereafter 
specify to the other party in a notice delivered in the manner provided above. 

2S. Holdover. If Lessee remoins in posse"",;on of the Property after the expiration of 
O,e tern hereof, Lessee. at Lessor's op~on and within Lessor's sole discretion, may be deemed a 
tenant on a mnnth-tn-month basis and shall continue to pay Rentals and other Monetary 
Obligations in the amounts herein provided, except that the Base Monthly Renlal shall be 
automatically increased to One hundred fifty percent (150%) of the last B.se Monthly Rent 
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payable under this Lease WlU Lessee sball comply WiOl atl the tenns of this Leaso' provided that 
nothing herein nor the accep~ance o~Rental by Lessor shall be deemed a consent t~ such holding 
over. Lessee shall defend, mdemmfy, prolCet and hold the Indemnified Parties harmless from 
and. against any and all Losses resulting from Lesse.'. failure 10 surrender possession upon the 
cxp1l"1ltion of the Lease Tenn, including, without limitation, any claims made by any succeeding 
lessee. 

26. Intentionally Deleted. 

27. RemovalofPersunalty. At the expiration of the Lease Tenn, and ffL.ss •• is not 
then in broach hereof, L .. "". may remove ITem the Property all personal property belonging to 
Lessee. Lessee shall repair any damage caused by such removal and shall leave all of the 
Property broom clean and in good and working condition and repair inside and OUI. Any 
property of Lesse. left on Ihe ProperlY on the tenth day follOWing the expiration of the Lease 
Term shall automatically and immediately become the property of Leasor. 

28. Financial Statements: CompUance Certifi~at.. Within forty five (45) days 
after the end of each fiscal quarter M.d wiUtin one hundred twenty (120) days aft.r the end of 
each fiscal year of Lessee, Lessee shall deliver to Lessor (A) complete financial statements of 
Lessee and Guarantor, or more (requenUy upon request by Lessor including a balance sheet, 
profit and loss statement, statement of cbenges in financial condition and all other relaled 
schedules for tile fiscal period then ended; and (B) income slatements fOf the busine .. at the 
Property. All such fmancial statements shall be prepared in accordance with generaUy accepted 
accounting principles, consistently applied from period to period, and shall be certified 10 be 
accura!e and complete by an c:>meer or direclor of Lessee and GllIII"!lntor, respectively. Lessee 
understands that Lessor will rely upon such financial slatements and Lessee represenl~ that such 
relianee is reasonable. In the event that Lessee's property and business at the Property is 
ordinarily consolidated with other business for fmandal statements purposes, such fmancial 
statements shall be prepared on a consolidated basis showing separately the sale .. profits and 
losses, assets and liabilities pertaining to the Property with the basis for allocalion of overhead of 
other charges being clearly set forth. The financial statements delivered to Lessor need not be 
audited, but Lessee shall deliver to Lessor copies of any audited financial statements of Lessee 
and Guarantor which may be prepared, as soon as they are available. Within Utirty (30) days 
afler the end of each fiwal year of Lessee, and upon prior written request by Lessor, Lessee shall 
deliver sucb complianee certilicate to Lessor as Lessor may reasonably require in order to 
establish tbat Lessee is in compliance with all of Its obligations, duties and covenants under this 
Lease. 

29. Foree Majeure. Ally prevention, delay or sloppage duo to strikes, lockoul.$, acts 
of God, enemy or hostile governmental aclion, civil commotion, fire or other casually beyond the 
cootrol of Ule party obligated to perfonn (each, a "Force Majeure EVent") shall excuse the 
performance by such party for a period equal to any such prevention, delay or stoppage, 
expressly excluding, bowever, the obligations imposed upon Lessee with respect to Rental and 
other Monetary Obligations to be paid hereunder. 

30. No Merger. There shall be no merger of this Lease nor of the leasehold e.tate 
created by this Lease with the fee estate in or ownership of the Property by reason of the faCI that 
.u;,o-::';18l-63Sl," 
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tho samo person, corporation, linn or olher entity may acquire or hold or own, directly or 
indirectly, (A) this Lease or the leasehold estate created by Ihis Lease or any interest in this 
Lease or in such leasehold estate, and (B) tho fcc estate OT ownership of Ibe Property or any 
interest in such ree estate Or ownership. No such merger shall occur unless and until aU persons, 
corporarions, finns and other entities having any interest in (i) this Lease or the leasehold estate 
created by this Lease, and (il) the fee eslale in Or oWllership of the Proporry or any part thereof 
sought to be merged shall join in a written instrument effecting such merger and shall duly 
record the same. 

J I. Chafllct&rizaUon. 

A. Lessor .nd Lessee acknOWledge and warranl to each other that each lias 
beon represented by indepeodent counsel and has executed lhis teas. after being fully 
advised by said counsel as to its effeci and significance. This Lease shan be inlerpreted 
and collStrued in a fair 1IIld impartial manner wiUlout regard to such factors as tbe party 
which prepared the instrument, Ihe relative bargaining powe,. of the pnrties or the 
domicile of any party. Whenever in this Lease 1IIly words of Obligation Or duly are used, 
such words or expressions shall huve Ihe same force and effect as though made in Ibe 
form of a covenant. 

B. The following clIpressions of intent, representations, warranlies, 
covenants, agreements, stipulations alld waivers are a material inducement to Lessor 
entering inIQ this Lease: 

·dJO--S181-6U2.4 
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(i} It is the intent of the parties hereto, and the pnrties acknowledge 
Bnd agree thal they have executed and deli vored this Lease wilb Ibe undetStanding 
that (I} this Lease is a "true lease," is not a fin1lllcing lease, capital lease, 
mortgage, equitable mortgage, deed of trust, trust agrocmen~ security agreement 
or other flOllncing or trust ol11lngement, and the economic realities of this Lease 
are those of a true lease; and (2) the business reJationship created by this Lease 
and any related documents is solely Illat of a long-leon commercial I.ase between 
Lessor and Le.see, Ihe Lease has been entered into. by bolb parties in reliance 
upon the economic and l.,gal bargains contained heroin, and none of the 
agreemen~ contained herein is intended, nor shall the same be deemed or 
construed, to create a partnership between Lessor and Lessee, to make them joint 
venturers, to make Lessee on agent, legal representative, partner, subsidiary or 
cmployee of Lessor, nor to make Lessor in any way responsible for Ibn debts, 
obligations or losses of Lessee. 

(ii) Each of the parties hereto covenants and agrees 10 the following: 
(J) each will treat this Lease (I) as an operating lease pursuant to Statement of 
Financial Accounting Standards No. 13, as amended; and (II) as a true lease for 
state law reporting purpose. and for federal income tax purposes. For federal 
income tax purposes. each party shall report this Leas. as a true lease with Lessor 
8. !lIe oWOer of the Property and Lessee as the lessee oflhe Property including: 
(a) !tenling Lessor as the owner of the Property eligible to claim depreciation 
deductions under Section 167 or 168 of the Code with respect to tho Property; 
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(b) Lesse. reporting its R""ta' payments as rent expense under Section 162 of the 
Code; and (e) Lessor r"Porting the Rental payment. as rental income under 
Section 61 of the Code; (2) eacn party will not, nor will it permit any Affiliate to, 
al any time, take any action or fail to take any action with respect to the 
preparation or filing of any statement or disclosure to Governmental Authority 
including without limitation, any income tax return (including an lUll.nded 
income tax return). to the extent that such action or such failure to take action 
would b. inconsistent wlth lhe intention of tho parties expres.<ed in this 
Sectioll 31.B; (3) the Lease Tenn (including any Extension Term) is less than 
eighty percent (80%) of the estimated remaining economic life of the Property; 
and (4) the Ba..e Annual Rentalls the fait market vaille for the use of Ibe Property 
and Was agreed to by Lessor and Lessee on that basis. and the execution and 
delivery of, and the performance by Lessee of it. obligations under, this Lease do 
not constitute a transfer of all or any pari of the Property. 

(iii) Lessee waiv.. uny claim or defense based upon the 
ohamctorization of this Lease as anything other than a true lease 0 fthe Property. 
Lessee stipulates and agrees (I) not to chaUenge the validity. enforceability or 
characterization ofth.I ...... oflbe Property as a true lease. and (2) not \0 assert or 
take or omit to take any action inconsistent with the agreements and 
understandings sct forth in this Section 31.B. 

(iv) The parties agroe that. notwithstanding any provision contained in 
this Lease, any party (and each employee, representative or other agent of any 
party) may disclose to any and 0/1 person. •• without limitation of any kind, any 
matler required under the Securities Act of 1933. as amended (the "Securities 
&;1"). or the Securities Exchange Act of 1934. as amended (the "Exchange Act"). 

32. Easemeuts. During the Lease 'term, Lessor shall have lbe right 10 grant 
easement. on, over, lIuder and above the Property without the prior consent of Lessee, provided 
Ih~t such ensements will not unreusonably or materially interfere with Lessee's use of the 
Property. 

33. Bankruptcy. As a malerial induument to Lessor executing this Lease, Lessee 
aoknowledge. and agrees that Lessor is relying upon (A) the financial condition and specific 
operating experience of Lessee nnd Lessee', obligation to use the Property as a Perolitted 
Facility and (B) Lessee'. timely performance of all of its obligations under this Lease 
notwithstanding the entry 0 f an order for relief under the Bankruptcy Code for Lessee. 
Accordingly, in considoration of the mlltual coveRMts contained in this Lease and for other good 
and valuable consideration. Lessee hereby agrees that: (i) all obligations lbat accrue under Ihis 
Lease (including the obligation to pay Rentals), from and aner an Tnsolvency Event shall be 
timely performed exactly as provided in this Lease and any failure \0 so perform shall be harmful 
Md prejudicial to Lessor; (ii) to the extent permitted by law. any and all Rentals thaI accrue from 
and after the filing for bankruptcy and that are not paid as required by this Lease shall, in the 
amount of such Renlals, constitute administrative expense claims aUowable under the 
Bankruptcy Code with priority of payment at least equal to that of any other actual and necessary 
expenses incurred after the filing for bankruptcy; (iii) any extension of tbe time period witl1in 
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which Lessee may assume or reject Olis LC8lle without an obligation to caUSe all enforceable 
obligations under this Lease to be perfonned as and when required under this Lease shalf be 
hannful and prejudicial to L"""or; (iv) any time period designated as the period within which 
Lessee must cure all enforceable defaults and compensate Lessor for all pec9niary lossC)!l which 
extends beyond the date ~f assumption of this Lease shall be hannful and prejudicial to Lessor; 
(v) any assignment of Un" Lease must result in all tenns and conditions of this Lease being 
assumed by the assignee without alteration or amendmen~ and any assignment which results in 
an amendment or alteration of the tenn. nod conditions of this Lease without the express wollen 
consent of Lessor shall be hannful and prejudicial to Lessor; (vi) any proposed assignment of 
this L.ase shall be harmful and prejudicial to Lessor if made to fill assignee; (I} that does not 
possess finanei al condition adequate to operate a Penni tted Facility upon th. Property or 
operating perfonnance and expertence ehameleristic. satisfactory to Lessor equai to or better 
than UIO fmanei.1 condition, operating performance and experience of Lessee as of lbe Elfeolivo 
Date, Or (2) th.t docs not provide guarantors of the lease obligations with tinancial condition 
equal to or better than the financial condition of the Guarantor as of tho Effective Date; and 
(vii) the rejection (or de.med rejection) ofthiR Lease for any reason whatsoever shall constitute 
cause for immediate relief from the automatic stay provisions of the Bankruptcy Code, and 
Lessee stipulates that such automatic stay shall bQ lifted immediately Olld posse.~sion of the 
Property will be delivered to Lessor immediately without thc necessity of any further action by 
Lessor. No provision of this Lease shan be deemed a waiver of Lessor'. rights or ICmedies 
under the Bankruptcy Code or applicable Law to oppose any assumption andlor assignment of 
this Lease, to require timely performance of Lessce's obligations under tllis Lease, or to regain 
possession of the Property as a result of the failure of Lessee to comply with the terms and 
CQnditions of this Lease or the Bankruptcy Code. Notwith.tsnding anything in this Lease to the 
contrary, all .moUllts payable by Lessee to or on behalf of Lessor under this Lease, whether or 
not expressly denominated as such, shall constitute "rent" for ·the pUrPoses of the Bankruptcy 
Code. For purposes of this Section addressing !he rigbts and Obligations of Lessor and Lessee 
upon an Insolvency Event, the tenn "Lessee" shall include Lessee's successor in bankruptcy, 
whether a trustee, Lessee as debtor in possession or other responsible person. 

34. Atturneys' Fees. In the event of llIly judicial or other advcrsorial proceeding 
conceming thi' Lease, to the el<tent pennitted by Law, Lessor th. prevailing party be entiti6d to 
recover aU of its reasonable attorneys' fees and other Costs in addition to allY other relief to 
which it may b. entitled. In addition, the prevailing party shall, upon demand, b" entitled to .11 
attorneys' fees and .11 other Costs incurred in the preparation and service of any notice or 
demlllld hereunder, whether or not a legel action Is subsequently commenced. 

35. MemOl'1lndum of Lease. Concurrently with the execution of this Lease, Lessor 
IlIld Lessee are executing Lessor's .tsndard fonn memorandum of lease in fQCOrdable fOIDI, 
indicating the names and addresses of Lessor and Lessee, • desoription of the Property, the Lease 
Term. but omi1ting RenlJ11s and sueb other lenns of this Leas. as Lessor may not desire to 
disclose to the public. Further, upon Lessor's requ.s~ Lessee agrees to execute and 
acknowledge 8 tennlnation of lease andlor quit claim deed in recordable fonn to be held by 
Lessor until tho expiretion or sooner termination of the Lease Tenn. 

36. No Brokerage. Lessor and Lesse. represent and warrant to eacb other that they 
have had no conve .... tion or negotiations with any broker concerning the teasing of 0,. Property. 
-48100518).1'!3$2. ... 
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Enc.h of Lessor and .Les~~e agre~s to protect, indemnify, save and keep harmless the other, 
agamst .~d from all hablI~hes, clauns,losses, Co~ts, ~mages and .xpenses, including attorneys' 
fees, ansmg o~t of, resulung from or In connecllon With their breach of the foregoing warranty 
and representation. 

37. Waiver of Jury Triol and Punitive, Consequential, Special nnd Indirect 
Damages. Lessor and Lessee hereby knowingly, voluntarily and Intentionally waive tho 
right either may have to a trial by Jury with resped to any and allls •• es presented In any 
action, proceeding, claim or .ounterelahn brought by eitber of the parties hereto against 
the other or its successors with .espcet t. any malter arising out of or in connection with 
this Lease, the relation,hlp of Lessor and Lessee, Lessee's use or occupancy of tbe 
Property, andlor any claim for Injury or dlllllnge, or any emergenty or statutory remedy. 
This waiver by the parties bereto of any right either may have to a trial by jury hos been 
negotiated and Is an essential aspect of their bargain, Furthermore, Lessee berehy 
knowingly, voluntarily and intentionally waive. the right It may have 10 seek punItive, 
consequential, special ond Indlrcct damages from Lessor and any of tho Affiliates, officers, 
directors, memberB, managers or employecs of Lessor or any of their succeSSors with 
respect to any and .U issues presented In ny action, proceeding, claim or counterclaim 
brought with respect to any matter arising out of or In connection with this Le ••• or any 
Moument contemplated berein or relnled her.to. The waiver by Lessee of any right It may 
have to Beek punitive, consequential, special and Indirect damages has been Ilegotlated by 
the parlJes hereto ond Is an essential asped of their bargain. 

38. Securltlzations and Other Transactions. As 0 material inducement to Lessor's 
willingness to complete the Trallsactions contemplated by this Lease and Ih. other Transaction 
Documents, Lessee hereby "cknowledges and agrees that Lessor may, lTom tim. to time and at 
allY time (A) upon receipt ofLess •• 's consent, which consent shall not be unreasonably withheld 
or delayed, advertise, issue press releases, send direct moil or otherwise disclose infonnution 
regarding the Tmnsaction for marketing purposes; and (B) (I) act or pennil another Person to ocl 
as sponsor, settler, transferor or depositor of, or a holder of interests in, one or more Persons or 
other arrnngemenu. fonned pursWlllt to a trust agreement, indenture, pooling agreement, 
participaticn agreement, sale and servicing agreemen!, limited liability company agreement, 
partnership agreement, articles of incorporation or similar agreement or document; and 
(it) penni! ODe or more or such Persons or arrnngemonu. to offer and sell stock, certificate., 
bonds, notes, other evidences of indebtedness or securities that are directly or indirectly secured, 
collateralized or otherwise backed by or represent a direct or indirect interest in whole cr in part 
in any of the assets, rigbts or properly descn oed in Section 23.A of this Lease, in one Or more 
Pcrsons or arrangements holding such assets, rights or property, or any of them (collectively, the 
"Securities',), whether any such Securities .re privately Or publicly offered and sold, or rated or 
u""'ted (any combination of which "ctions al,d trnnsactions described in both clauses (i) and (ii) 
in this paragraph. whether proposed or completed, are referred to in this Leasc as a 
"Securitization"). Lessee shall cooperate fully with Lessor and any Affected Party with respect 
10 nil reasonable requests and due diligenco procedures ""d tQ use reasonable el10rts to facilitate 
such Securitization, including witllout limitation, providing for inclusion in any prospectus or 
other Securities olTering material such documcnu., financial and other data, and other 
information and materials which would customarily be required with respect to Less •• by a 
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purcha.qer, transferee, assignee, servicer, participant, investor or mting agency involved with 
respect to such Securitization, and Lessee shall iJldemnify and hold hllllIlless Lessor for any and 
all liabilities, losses and expenses arising under lbe Securities Act, or the Exchange Act, in 
connection with any material misstatement (or alleged misstatomeDt) c"nmined in such 
information provided in writing (including, without limitation, electronically) by Lessee Or it, 
officers, managers, members, employecs, or agents, or any omission (m aUeged omission) of a 
material fact by Lessee or its officers, managers, members, employees, or agents, the inclusion of 
which was necessary to make such written information not misleading, unless such material 
misstalement or alleged misstatement or omissioll or alleged omission is caused by Lessor or its 
directors, office .. , managers, IIlembelS, shareholders, employees, 0' agents. Lessee shall deliver 
to Lessor, any Affected Party and to any Person designated by Lossor, such statements and audit 
letters of reputable, independent certified public accouotants pertaining 10 the written 
information provided by Lessee pursuant to this Section as shall be requested by Lessor or sucb 
Affect"d Party, as the case may he. Lessee also shall deliver to Lessor, allY Affected Party and 
to any Person designated by Lessor or any Affected Part)', such opinions of counsel (including 
witbout limitation, local counsel opinions), apprai •• !." environmental reports and zoning leU."" 
or updates of any of the foregoing, as are customarily delivered in connection with 
Securitizations or as may be required by any rating agency in connection with any Securitization. 

39. Intentionally Deleted. 

40. Performance at Lessee's Expense. Lessee .cknowledge~ und confinns that 
Lessor, upon notice to Lessee, may impose certain reasonable, administrative, processing or 
serviCing fee~, and collect its attorneys' fees, costs nnd expenses in connection with (a) any 
extension, renewal, modIfication, amendment and tenninntion of this Lease, (b) the procurement 
of certain consents, waivers and approvals with respect to the Property Or any matter related to 
this Lease, (c) the review of any assignment or sublease (lr proposed assignment or sublease or 
thc preparntion or review of any subordination, non-disturbance agreemenl, Cd) the collection, 
maintenance andlor disbursemem of reserves created under this Lease ar the other Transaction 
Documents, and (e) inspection. required to make certain det.nninations under this Lease or Ihe 
other Transaction Documents. Lessee bereby acknowledges and agr<::cs to pay, immediately 
upon demand, nil such fees (as the Same may be increased or decreased from time to time), and 
any additional rees of a similar rype or nature which may reasonably be imposed or incur.cd by 
Lessor from time to time. 

41. Miscellaneous. 

A. Time i.' of Ihe Essence. Time is of the essence with respect to each and 
every provision of this Lease. 

B. Waiver and Amendment. No provi6ion of Utis Lease shall be deemed 
waived or amended e.copl by a written inslrUmeDt unambiguously setting forth the 
maUer waIved or amended and signed by the part)' against which enforcement of such 
waiver or amendment is sought. Waiver of any matter shall not be deemed a waiver of 
the same or any other matter OD any future occasion. No acceptonce by Lessor of an 
amount less than the Rental and other Monetary Oblig.tions stipulated to be due under 
this Lease shall be deemed to b. other than a paymenl on acCOunt of the earliest such 
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Rental or other Monetary Obligations then due or in IU'rears nor sball any .ndornement or 
slatement on any check Or lelter accompanying lIDy such paym<mt be deemed a waiver of 
Lessor's right to collect any unpaid amount. or an accord and satisfaotion. 

C. Successors Bound. Except as otherwise specifically provided herein, the 
I<lrms, covenants and conditions contained in dlis Lense shall bind and inure 10 the benefit 
of the respective heirs, lIUccesSOrs, exeoutors, administrators and assigns of each of the 
parties bereto. 

D. Captions. Captions are used throughout this Lease for convenience of 
reference only alld sball not "" considered in all}' manner in Ibe construction or 
interpretation hereof. 

E. SeveralJillly. The provisions of this Lease shall be deemed severable. If 
>my part of this Lease shall be held unenforceable by any court of competent jurisdiction, 
the remainder shall remain in full force and effect, and such unenforceable provision shall 
be reformed by such court so as to give maximum legal effect to the intention of the 
parties as expressed therein. 

F. Other Documents. Each of the parties agrees to sign sucb other and 
further documents as may be necessary or appropriate to carry out the Inlentiolls 
expressed in this Lease; prc>vided such documents are reason.bly acceptabl. to each 
parties' counsel. 

O. Entire Agreement. This Lease and any olher instruments or agreements 
referred to herein, conslirute tbe entire agreement between the parties with respeot to the 
subject matter hereof, and there arc no other representations, warranties or agreements 
except as herein provided. 

H. Forum Selection; Juri.!idiclion; Venue: Choice 0/ Law. Por purposes of 
any aclion or proceeding arising out of this Lease, the parties hereto expressly submit to 
Ibe jurisdiction of all federal and state COluts located in the State of Nevad.. Lessee 
consents that it may be served with any process or paper by registered mail or by personal 
service within or without Ihe Stale of Arizon. in accordance wit h applicable law. 
Furthermore, Lessee waives and agrees nat to assert in any such action, suit or 
proceeding that it is not personally subject to tlJc jurisdiction of such courts, that the 
action, suit or proceeding is brought in an inconveruent forum or that venue of the action, 
suit Or proceeding is improper. Nothing contained in this Section shall limit or restrict 
the right of Lessor to commence any proceeding in the federal or state courts located in 
the state where the Property is located to Ibe extent Lessor deems such proceeding 
necessary or advisable to exercise remedies available under this LeJlse. 'This Lease shall 
be governed by the laws of tbe stale in which dIe Property is located. 

I. Counterparts. This Lease may be executed in one or mOre counlel]l'lrts, 
eaoh of which shall be deemed an original. 

4SI1).!i13l-6J'1.4 
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42. Guarant)'. On or before the el(ecution of this Lease, Lessee shall CIIuse 
GUllnmtor to e~ ccute and deliver to Lessor the Guaranty. 

43. lnteDt10nally Deleted. 

44. Option to Purchnse. Lessee shall have the option to give Lessor notice at least 
thirty (30) days prior to the I Glh, 20lh and 30" anniversaries of the Effective Date, to Ihe extent 
this Lease remains in effect, of Lessee's election 10 purchase the Property (the ''QJltion Notice") 
for the greater of (i) their fair market value (which fair market value shall be determined in 
accordance with Seetion 19 above) or (ii) one hundred twenty-five percent (125%) of Lessor'$ 
Totallnvestmenl. The closing for such purchase must occur within ninety (90) days following 
Lessor's receipt of the Option Notice if the required appraislll h .. been received and, if not. a day 
for day extension will be aUowed until the appraisal is received. 

Upon exercise of this option, Lessor nnd Lessee shnll open a new eSCrow account with a 
recognized title insurance company selectod by mutual agreement of the parties. Such escrow 
shall be subjecllo the Slandard escrow instructions of the escrow agen~ to the extent they are not 
inconsistent h.,.,with. Alar before the close of escrow, Lessor shall deliver 10 the escrow agenl 
its limited waJTllllty d •• d conveying to Lessee aU of Lessor's righi, tiUe and interest in the 
Property free nnd clear of.1I li.ns and encumbrances el(ccpt liens for taxes and .. scssments and 
easements, covenants and restrictions of record which were attached to the Properly as of the 
date hereof, attached during the term orth. Lease through Lessee's action or inaction, as the case 
may he, have been granted by Lessor in lieu of a laking by Ibe power of eminent domaln or the 
like, or have been approved by Lessee. In the event Lessor is unable to convey title as required, 
Lessee shall have the right'to .ccept such title as Lessor can conveyor elect not 10 consummate 
its exercise of the option. Bolh Lessor and Lessee agree to execute a purohase agreement, 
escrow instructions and such other instruments as may be necessary or appropriate to 
consummate the sale of the Property in the manner herein provided. All Costs incurred in 
connection with Lessee's exercise of the option, including, but not limited to, escrow fees, title 
insurance fees. recording costs or fees, reasonable atlorneys' rees (including those or lb. Lessor), 
appraisal fees, stamp taxes and transfer fees shall be borne by Lessee. Lessee shall continue to 
pay and perform all ofits obligations under this Lease until the close of escrow. The purehase 
price paid by Lessee in cl(ercising this option shall be paid to Lessor or to such person or entity 
as Lessor may direct at closing in immediately ~vailnble funds. The closing dale tIIIIy be 
extended for a reasonable period of time 10 permit Lessor 10 Cure title defects or 10 permit either 
party to cure any other defects Or defaults provided each party is diligently seeking to cure such 
defect or default and Lessee continues to perform its obligations hereunder. In the case of any 
mortgage or other monetary lieD arising by, Ibrough or under Lessor (hut not arising by. through 
or under Lessee), the escrow agent shall first apply the purcbase price to the payment of such 
mortgage or monetary lien, and the balance sball be paid over to Lessor at closing. 

Le. .... shan nct have the right 10 exercise this option or consummate tbe exercise thereof 
if at the time of exercise or consummation an Event of Default exists or is continuing. 

Lessee may not sell, assign, transfer, hypothecate or otherwise dispose of the option 
granted herein or any interest therein, el(cept in conjunction with a pennitted assignment of 
Lessee's entire interest bereln and tben only to the assignee thereof. Any attempted assignment 
'Sj(J,5U13-6~'1." 
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of this option which is contrary to the lcnns of this S""tion shall be deemed to be an Event of 
Default under this Lease and the option granted herein shall be void. Notwithstanding the 
foregoing, Upon the exeroise of this option, Lessee may assign to an Affiliate ilS right to purchase 
tbe subject Property in accordance with this section, provided that Lessee shall remnin fully 
Obligated to complete the purchase of the subject Property. 

Notwithstanding the foregoing, the purchase option described in this Seclion shall be null 
and "(lid in the event that Lessor determines, in ils sale and absolute discretion, that tbe sale (If 
thc Property wauld cause Le.sar to recognize income or gain from a "prohibited l11UlSaction" as 
defined under Section 857(b)(6) of the lnlemal Revenue Code of 1986, as amended.) 

45. Right "fFirst RcfusaVfhlrd Party Offer. 

481D-Si81.(il.!ll.4 
SpilttIBlfl 

A. Offer. Subject to the terms and conditions set forth in this 
Section 4S (including, without limil"!ion, the condition set forth in 
Section 45.C(i)(5) belOW), any lime after the fourlh anniversary of the Eff",,(ive 
Dale, if Lessor desires 10 sell the Property and receives a bona fide written offer 
from a third parly which offer is in all respects acceptable to Le ... or, Lessor shall 
deliver a complete copy of such bona fide third party offer to Lessee ("Third Party 
Offer"). Upon Lessec's receipt of such Third Party Offer from Lessor, and a 
written statement ofLe.-wr's desire to sell the Property in accordance with such 
Third Party Offer, Lessee shall have Ih. right, withln fourteen (14) business days 
of receipt of notice from Lessor, to deliver n rejectable offer to Lessor (each, a 
"Rei.clOble Purchase Offer") t(l purchase Lessor's interest in the Property for the 
amount of Ibe bona fid. Ihird party offer to purcbase the Properly (the "Subject 
Purchase Price"). Lessor shan have sixty (60) days from tho delivery of the 
Rejeclahle Purchase Offer Jlotice to deliVer to Les,ee written nOlice of its election 
to either .ccepl or reject the Rejectable Purcbase Offer. Lessor's f.ilure to deliver 
sucb notice within such time period shall be deemed to consliMc Lessor's 
aeeeptance of the Rejectable Purchase OtTer. If Lessor accepls Ibe Rejectable 
Purchase Offer or is deemed to have accepted th- Rejectable Purchase Offer, then 
Lessee shall complete such purchase, subject to the satisfactioll of euch of the 
terms and conditions sel forth in Seclion 4S.C below. If Lessor rejecls any 
Rejectable Purchase Offer, this Lense shan remain in full force and effect 

C. Conditions Precedent. 

(i) The purch.,e of Lessor's interest in the Property pursuant to 
Section 45.A shall be subject 10 the fulfillment of all of the following terms and 
conditions: (I) no Event of Default shall have occurred and be continuing under 
this Lense or other 'mIn.uction Documents; (2) Lessee or, at Lessee's discretion, 
the third party offeree shall have paid to Lessor the Subj ect PUlChas~ Price, 
together with aU Rantal and other Monetary Obligations then due and payable 
under this Lease as of tbe date of Ibe closing of such purchaso; (3) in addition to 
payment of the Subject Purchase Price, Lessee shall have satisfied its obligations 
WIder Section 45.0 below: (4) Lessee shall not have the right to deliver 
Rejectable Pw-chase Offers until after the rourth onnivemary of the Bffective 
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Date; !IIld (5) the date of the closing of such purchase shall ocelli" on the nexi 
scheduled Base Monthly Rental payment date following Lessor's acceptance (or 
deemed acceptance) of the Rejectable Purchase Offer. 

(ii) On the date of the closing of the purcbase of the Property pursuant 
10 this Section (the "Ro;jecloble Purchase Closing Date"), svbjeci to satisfaction of 
the foregoing conditions: (I) this Lease shall be deemed terminated; provided, 
however, such termination shall nol limit Le!lSee's obligations 10 Lessor with 
",.peel to the Property uoder any indemnification provisi()ns of this Lease 
(including, without limitation, Sections 12.D(v) and 1 S of this Lease) and 
Lessee's obligalions to poy any Monotary Obligations (whether poyable 10 Lessor 
Or a third party) accruing under this Lease prior to the Rejeclable Purchase 
Closing Date shall survive the termination of this Lease; and (2) Lessor shall 
convey the Properly to Lessee "as is" by special warranty deed, subject 10 all 
matters of record (excepl for any consensual liens gr!IIl!ed by Lessor ollier than 
those granted by Lessor at the request arLessee), and without represenlation or 
watnlnty. 

D. Cost.. Lessee shall be SOlely responsible for the payment of all Costs 
resulting from any proposed pur.hose pursuant 10 this Seelion 45, regardless of whelher 
the purchase is consummated, including, without limitation, ,<> the eXlent applicnble, the 
cost of tille insurance and endorsemenlS, inclUding, survey charges, stamp taxes, 
mortgage laxes, transfer laxes .nd fees, escrow and recording fees, IaXes imposed on 
Lessor as a result of such purchase, the attorneys' fees of Lessee and the reasonable 
attorneys' fees and expenses of counsel to Lessor. 

E. Termination of Right. NOTWITHSTANDING ANYTHING TO THE 
CONTRARY, LESSEE'S RIGHTS UNDER THIS SECTION 4S SHALL TERMINATE 
AND BE NULL AND VOID AND OF NO FURTHER FORCE AND EFFECT IF (i) 
LESSEE FAlLS TO EXBRCISI3 THE RIGHT GRANTED PURSUANT TO THIS 
SECTION 45, AND THE SALE TO THE THIRD PARTY PURCHASER IS 
CONSUMMATED; (iO THIS LEASE TERMINATES OR THE LEASE TERM 
EXPIRES; (iii) THE PROPERTY IS SOLD OR TRANSFERRED PURSUANT TO nm 
EXERCISE OF A PRlV ATE POWER OF SALE OR JUDICIAL FORECLOSURE OR 
ACCEPTANCE OF A DEED IN LIEU THERBOF; OR. (Iv) LESSEE SHALL BE IN 
DEFAULT OF ANY OF THE TERMS AND CONDmONS OF THIS LEASE OR IF 
ANY CONDmON SHALL EXIST WHICH UPON THE GIVING 01' NOTICE OR 
THE PASSAGE OF TIME, OR BOTH, WOULD CONSTITUTE A DEFAULT BY 
LESSEE UNDER THIS LEASE, IN ANY SUCH EVENT, LESSEE SHALL 
EXECUTE A QUlTCLAIM DEED AND SUCH OTHER DOCUMENTS AS LESSOR 
SHALL REASONABLY .REQUEST EVIDENCING nIE TERMINATION OF ITS 
RIGHT UNDER THIS SECTION 45. 

F. Attornment. If Lessee does Dot deliver its Rejectable Purchase Offer to 
purchase Ihe Property and ilia Property is lr!lllSferred 10 a third party purchaser, Lessee 
will attorn 10 any third party purchnser as Lessor so long as such third party purchaser 
!IIld Lessor notify Lessee in writing of such transfer. AI the request of Lessor, Lessee will 
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execute ~uch documents oonfinning the agreement referred to above and such other 
agreements as Lessor may reasonably reqlleR~ provided that such agreements do not 
increase the liabilities and obligations of Lessee hereunder. 

G. Exclusions. The provisions oCthis Section 45 ,hall not apply to or prohibit 
(i) nny mortgages or other hypothecation of Lessor's interest in the Property; (ii) any sale 
of the Property pursuant to a private power of sale under or judicial foreclosure of any 
mortgage or other security insll1.lment or device to which Lessor's interest in the Property 
is now or hereafter subject; (iii) any transfer of Lessor's interest in the Property to a 
mortgagee or other holder of a security interest therein or their designees by deed in lieu 
of foreclosure; (iv) any transfer of the Property to any governmental or quasi 
govellllUental agency with power of Condemnation; (v) allY transfer of the Property to 
any Affiliate of Lessor; (vi) any lransfers of inlereslS in Lessor by any member, 
shareholder, partner or other owner 10 any other member, shareholder, partner or other 
owner; (vii) any transfers to any Person to whom Lessor sells all or substantially all of its 
assets; (viii) any transfers to any Person in connection with tile transactions described in 
Section 23 of this Lease; or (ix) any transfer of the Properly to any of the successors or 
assigns of.ny of the Person. referred to in this Section 45.G. 

46. Assignment Of Lenses. Lessor hereby conditionally assigns to Lessee (i) those 
certain leases described on Exhibit C attached hereto and iocorporation herein by this reference 
(the "Assigned Leases"), together with any and all extensions and renewals thereof; (ii) the 
immediate and continuing right to collect and receive all of the rents, income, receipts, revenues, 
issues and profits now due or which may become due or which may now or hereafter become 
duc from or out of the Assigned Leases Or any part thereof, including, but not limiled 10, security 
deposits, minimum rents, additional rents, parking rents, deficiency rents and liquidated damages 
followiog default, any premium payable by any tecant upon the exerci." of a cancellation 
privilege contained in its Lease; all proceeds payable under any policy ofinsurancc covering loss 
of renls resulting from untenantability caused by destruction or damage to the Leased Premises; 
any and all rights and claims of any kind which Lessor has or berealler may have against the 
tenants under the Assigned Lea.,es; Bny .ward granted Lessor after the date bereofin MY court 
proceeding involving any tenant in any bankrtlptcy, insolvency or reorganization proceedings in 
any state or federal court and any and all payments made by any tenant in lieu of rent (any and 
all such moneys, rights and claims identified in this paragraph are herein sometimes referred to 
as the "Renls"1llId sGmetime.~ as the "Rent"); IIIId (iii) all of the riGhts, powers and privileges of 
Lessor (A) to accept prepayment of more !hun one (I) monthly installment of the Rent 
thereunder, and (B) (I) to cancel, terminate or aocept the surrender of any Assigned Lease, and 
(II) to amend, modity or abridge any of the tonns, covenants or condidons of any Assigned 
Lease. The assignment contained in this section and Lessoe's interest in the Assigned Leases 
shall become void and of no further force or effect upon the expiration or early tennination of 
this Lease and upon sucb event, Lessor shall be th. sale party with any interest as a landlord or 
lessor in the Assigned Leases. Furthermore, Lessee shall have no riGht to collect any arnoWlts 
under the Assigned Leases upon the occurrence and continuance of an Event of Default and all 
such amounts shall be paid to Lessor during 1liiy such period. Notwithstanding any provision 
contained herein, without the prior written consent of Lessor, Les. ... shall not transfer, convey, 
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assign or encumber Us interest in nny Assigned Lease, nor take lll1Y ftclion or omit to tnke any 
action that would affect the rights and obligations of any party under any Assigned Lease. 
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IN WITNESS WHEREOF, Lessor and Let;se. have entered inlO this Lease lIS of the date 
first above written. 

48HI·:5283-6l52.4 
SpirltIDJII 
42$ Mac&;11'0 Dr .. Reno, NY 
f"ile. No. 513-4102·.5019 

LESSOR: 

SpIRIT MASTER FUNDING n, LLC, a 
Delaware limited liability company 

By: ~ iIM'/wtL 
Printed Name: Jcftrey ~Cilt, 
Title: !leiilor V1r.e pre.i",d",el",,,_' __ 
Tax Identiiication No. _350 

LESSEE: 

BERRY-HINCKLEY INDUSTRIES, a Nevada 
corporation 

By:, ______________________ _ 
Printed Name: _________ _ 
Title:, ___________ _ 
Tax Identification No. ___ _ 
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IN WIlNESS WHEREOF, Lessor and Lessee have entered into this Lease as of the date 
first above written. 

4IlrM2!]-6]Sl,4 
Sj>irllIBHI 
42$0 MIUl$lfD Dr .• R.en.o. NV 
Flle No, S7l4m~S029 

LESSOR: 

SPIRIT MASTER FUNDING II, LLC. a 
Delaware limited liability company 

By: 
Prin~ted~N~run--e-:-------------------

Title: 
Troct:-:d"-en-tj"" fj:-lcati--:-' o-n-:N""o-. _350 

LESSEE: 

BERRY.HINCKLEY INDUSTRIES. a Nevad

M ::~0=f:i?Q~~[p) u printe~S\VW :rO~h...J 
Title: ~~",j)~ 
Tax Identification No. ___________ _ 
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STATE OF _-!..!.IrIV-"-'-'I'OrvIK:........ __ } 
) 58 

COUNTY OF _,-,t1,-,-,-,-,AA(=c,t),-,-~ K,--,---.J) 

--,J-

The foregoing inslrUmenl was acknowledged before me on /Ue(~ 1+. 2005 by 
Jeffrey M. f1eischl\i' • as Senior Vio@ \h'J!!!Q'cnt of spmTT MASTER 

FUNDING IT, LLC, a Delaware limited liRbi1i!y company, on beh~lf oflbe complWy. 

My CommissiOll Expires: b 1\ If 0 " 
Notary Public gw; ~ 

STATE OF ______ ~} 
)ss 

COUNTY OF ______ ) 

The foregoing inslrumen! WBS acknowledged before me on • 2005 by 
__ ....,-_.....,-..J. as of BERRY-HINCKLEY INDUSTRIES, • Nev.da 
corporation, on behalf of the corporation. 

My Commission Expires.: ______ _ 

4SID·~283-63S~.4 
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Notary Public 

39 

JHERBST000074WL002261

3555



STATE OF __ -'-___ .-J) 

) 55 

COUNTY OF ) 

The foregoing instrument was acknowledged before me on , 2005 by 
=="'"..,..,=-=-=-='""'""" ___ -,--~' as of SPIRIT MASTER 
FUNDING n, LLC, a Delaware limited liability company, on behalf of the company. 

My Commission Expires:: _____ _ 

STATEOFt.f/wa.tiaJ 

COUNTY OF W4xJlzY) 
) 

)ss 
) 

Notary Public 

(C(Q)[P)~ 
The foregoing ins&;;ent was ""knowledged before me On Dee / i, 2005 by 

U77;Vg, 6.JOul.!:aJ. as 1DF.AJr of BERRY·HINCKLEY INDUSTRIES. a Nevada 
corporation, on behalf of the corporation. 

~ No 
My Commission Expires: ~.:?, fJ()tJt 

I 
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EXHmlTA 

DEFINED TERMS 

The following tenns shall have the following meanings for all purposes of this Lease: 

';.JDA" bas the meaning set forth in Section 12.e. 

"Addillonal Renlaf' has the meaning sot forth i. Section 4.C. 

"Adjustment Dale" means January I, 2007, and every anniversary thereafter during the 
Lease Tenn (including any Extension Tenn). 

"Affected Party" menn. each direct or indirect participant or investor in a proposed or 
completed Securitization, including, without limitation, any prospective owner, any raling 
agency or nny party to any agreement executed in connection with the Securitization. 

"Affiliate" means allY Person which directly or indirectly controls, is under COmmon 
conLrol with or i. controlled by uny other Porson. For purposes of This dcflllition, "controls", 
"under common conlml with", and "controlled by" means the possession, directly or Indirectly, 
of the power to diJOOt or CUUS. Ibe directioll of the management and polici •• of such Person, 
whether through tbe ownership of voting securities or otherwise. 

"Bankruptcy Code" means the United States Bankruptcy Code, II U.S.C. Set. 101 
ot seq., as amended. 

"Base Annual Renlaf' melln. $712,350.00. 

"Buse MO/1lhly Renlaf' means an amount equal to 1/]2 of the applicable Ba.,. Annual 
Rental. 

''Bus/ness Day" means a day on which banks located in Scottsdale, Arizona are not 
!Cquired or authorized to remain closed. 

"Casua/ty" means any loss of (lr damng. to any property included within or related to tile 
Property or arising from an adjotning property caused by fire, flood or other casualty. 

"Change of Control" shall be deemed to have taken place upon tbe occurrence of uny of 
the following events: (i) any person, entity ot affiliated group acquiring 50% or more of the then 
outstanding voting shares of Lessee or P AMeQ, respectively; Oi) the consummation of any 
merger or coQsolidation of Lessee or PAMCO into another company, sueh that the hold.rs of the 
voting shares of Lessee or PAMeQ, respectively, immediately prior to such merger or 
consolidation own les. than 50% of the combined voting power of the securities of the surviving 
company or the parent of such surviving company; (iii) the complete liquidation of Lessee or 
PA.t\olCO or tho sale or disposition of oil or substantially all of the assets of Lessee or PAMeO, 
respectively, such that after lbe transaction, the holders of the voting sbares of 'Lessee or 
PAMeO, respectivelY, immediately prior to the transaction own less Ihan 50% of the voting 
4SI0-.5181-61S2,4 
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seourities of the aequirer or Ihe parent of the acquirer; or (iv) a majorily of the members of Ib" 
Board of Lessee or PAMCO votes in favor of any event described in items (i), (li) or (Ui) above. 

. "~fXie" means the Internal Revenue Code of 1986, as Ibe same may be amended from 
lime to time. 

"Condemnation" means a Taking and/or a Requisition. 

"Costs" means all reasonable costs and expanses incurred by a Person, including without 
limitation, reasonable attorneys' fees and expenses. court COSIS, expert willless fees, costs of tests 
and analyses, lravel and accommodation expenses, deposHion and trial transcripts. copies and 
olher similar costs and fees, brokeroge fees, escrow fees, title insurance premiums, appraisal 
fees, stamp taxes, recording fees and transfer taxes or fees, as the circumstances require. 

I~ss. 
"De/au/lilaJe" mean. 18% per annum or tho highesl rale permitted by law, whichever is 

"Early Terminalioll DUI." has the meaning set forth in Section 18.C(ii)(I). 

"Effective Darc" has the wcaruog set forth in dIe illttoduclOry paragrapll of this Lease. 

"Environmelllai Laws" moans federal, state and local laws, ordinances, common law 
requirements and regulations and standards, rules, policies IUld other governmental requirements, 
adminislrative rulings and court judgments and decrees having the effect of law ill effect now Or 
in the future and including all amendments. Ibat n:late to Hazardous Materials, Regulated 
Substances, USTs, and/or the protection of human health or the environment, or relating to 
liability for or Cost. of Remediation or prevention of Releases, and apply to Lessee and/or the 

. Property. 

"E.vironmental Liens" has the meaning sct forth in Section 12.D(I)(2). 

"Evenr 0/ De/aulf' has the meaning sel forth in Section 2().A. 

"Exchange Act' has the meaning ,.1 forth in Section 31.B(iv). 

"Expiration Date" has the meaning set forth in Section 3. 

"Ex/ension Option" has the meaning set forth in Section 3. 

"ExtenJloll Tenn" has rhe meaning set fonh in Section 3. 

"Force Majeure Even!" has the meaning set forth in Section 29. 

"Governmenral AUlllOrily" means any governmental authority. agency. department, 
commission, bureau, board, instrumentality, court or quasi-governmental aUlllority of the United 
States, any stale or any political subdivision thereof willl authority to adopt, modify, amend, 
interpret, give effect to or enforce any federal. state and local laws, statutes, ordinances, roles or 
regulations, including common law, Of to issue court orders. 

4!J!O·~28)·63jl.4 
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"GUQ~anIOr" means P AMCO or any other additional or replacement guarantor approved 
by Lessor In lIS sole and absolute discrelion. 

"Guaranly" means that certain Unconditional Guaranty of Payment and Porfonnance 
dated as of the date hereof between Guarantor and Lessor. 

"Hazardous Malerials" includes: (a) oil, petroleum products, flammable subslances 
explosivcs, radioacelve materials, hazardous WIlstes or substances, loxic wastes or substances 0; 
MY oU,er materials, Contaminanl$ or pollutants which pas. a hazard to the Property or to Persolls 
on or about the Property, cause the Property to be in violation of any local, stat. or rederallaw or 
regulation, (including wilhoutlimitatioll, any Environmental Law), or are defined as or included 
in the definition of "hazardous substances", "haxa.rdOllS wastestJ

, ubazardous materialsu • '~toxic 
substances", "contaminants", "pollutanls", or words of similar import under any applicable local, 
state or federal law Or under the regulation. adopted, orders issued, or publications promulgated 
pursuant thereto, including, but not limited to: (i) the Comprehensive Environmenlal R<lSponse, 
Compensatioll and Liability Act of 1980, as amended, 42 U.S.C. §9601, g ~.; (ii) the 
Hazardous Materials Transportation Act, as am~nded, 49 U.S.C. §ISOl, .tl rum.; (iii) the 
Resource ConsclVation and Recovery Act, as amended, 42 U.S.C. §6901, !l! gg.; and 
(iv) regulations adopted and publications promulgated pursuant to Ihe aforesaid laws; (b) 
asbestos in any foOll which is or cOllld become friable, urea fonnaldchyde foam insulation, 
tmnsformers or other equipment which conlain dielectric fluid containing levels of 
polychlorinaled biphenyls in excess of fifty (50) parIS per million; (e) underground storage tanks; 
and (d) any other chemical, material or subslance, exposure to which is prohibited, limited or 
regulated by any governmental authority or whicn mlly or coold pose a hazard to Ihe health and 
s.fety ofth. occupants ofthe Property or tbe owners andlor occupants of any adjoining property. 

"Indemnified Parties" .ncans Lessor, and its members, mal1agers, officers, directors, 
sharenolders, partners, employees, agents, ,elVants, representatives, contractors, subcontractors, 
affiliates, subsidiaries, participants, successors and assigns, including, but not limited to, any 
successors by merger, consolidation or acquisition of all or a substantial portion oftbe asseis and 
business of Lessor. 

"Initial Term" has the meaning set forth in Section 3. 

"Insolvency Event" means (a) Lessee's (i) failure to generally pay its debts as such debls 
become due; (ii) admitting in wriling it~ inability to pay its debts generally; or (iii) making a 
general assigtunent for th. benefit of creditor,; (b) any proceeding being instituted by or against 
Lessee <i) seeking to adjudicate it a bankrupt or insolvent; (ii) seeking liquid.tion, winding up, 
reorganizalion, arrangement, adjustment, protection, relief, or composition of il or its debts under 
any law relating to bankruptcy, insolvency, or reorganization or relief of debtors; or (iii) seeking 
the entry 0 f an order for reUef or the appointment of a rec.iver, trustee, or other similar official 
for it or for BOY substantial part of ils property, and in the case or any such proceeding instituted 
against Lessee, either such procoeding shall remain undismissed for a period of one hundred 
twenty (120) days or any of the actions .ought in such proceeding shall occur; or (c) Lessee 
taking any ",,£porate action to authori7.e any ofth. actions set forth above in this definition. 

4S1G-S18].-63S1.. 
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"~m:'(s)". means any constillllion, statule, rule of law, code, ordinance, order, judgmcn~ 
docrec" m~uncllon, ,rule, regulation, policy,. requirement or administrative or judicial 
detemunallon. even If unforeseen ot extraordmary, of every duly cOllBtituted GOvemmontal 
AUlhorily, court or agcncy, now or hereafter enacted or in effect. 

"Lease Term" sball have the meaniog described in Section 3. 

"Legal Requiremtmls" means the requirements of all present and future Laws (including 
without limitatioll, Environmental Laws and Laws relating to accessibility to, u,abilily by, and 
discrimination agnlns~ disabled inrlividUllls), all judicial and adrnihisltative interpretations 
tlJereof, including any judicial order, consent, decree or judgment, and all covenants, restriction. 
and conditions now or hereafter of record which mal' be applicable to Lessee or 10 the Property, 
or to the use~ manner of usc, occupancy t possession. operalion~ maintenance, alteration.) repair Or 
reslOmtion of the Property, even if compliance !herewith necessitates slmctural changes or 
improvements or results in interferenco with the use or el\ioymenl oftlJe Property, 

"Lej'see Entities" means, collectively, Lessee and all Affiliates of Lessee. 

"Lessor Emllles" means, collectively, Le .. ,or and.1I Affiliates of Lossor. 

"LeJiMr'S TOla/lnvestment" means the sum of (a) the gross purehase price paid for the 
Property by Lcssor (or Lessor's predecessor-in· interest) (including, without limilation, any 
morlgage debt inculTed or "SSllmed in connection !herewith), plus (b) the closing costs And 
expenses incurred by Lessor (or Lcssor's predecessor-in. interest) whh respect to the purchase of 
!he Property. 

"Loss Value" has Ihe meaning set forth in Section 18.C(ii)(3). 

"Losses" means any and all cl"iOlll, SUits, liabilities (including, withOllllimilalion, strict 
liabilities), actions, proceedings, obligations, debts, damages, losses, Costs, diminutions in value, 
fines, penalties, inlerest, charges, fce." judgments, awards, amounts paid in settlement and 
damage. of whatever kind or nature, inclusive of bodily injutY and property dornage to third 
parti •• (including, without limitutioo, altomeys' fees and other Costs of defense). 

"Material Adverse Effect" means a material adverse effect on (i) the Property, including, 
wilhoul limitation, the operation of Ille Property as a Pennitted Facility andlor the value of the 
Property, (ill Lessee's ability 10 perform its obligations under this Lease, or (iii) Lessor'. 
interests in the Properly, this Lease ot the other Transaction Documents. 

"Monetary Obligations" means aU Rental and all other sums payable or reimbursable by 
Lessee undor this Lease 10 Leasor, to any third pari)' on bennlf of Lessor, or tn any IndelIlIlified 
Party. 

"Net Award" means (a) tbe entire award pay. ble by rcason of u Condemnation wbether 
pursuant 10 a judgment or by agreement or otherwise, or (b) the entire proceeds of any insurance 
required under Section 10 payable with respect to tbe Properly, as the case may be, and in either 
case, less any Costs incurred by Lessor in collecling sucb award or proceeds, 

43lo.'28~1'H 
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"NOlie",," has the moaning set forth in Section 24. 

"OFACLIsI" means the list of specially designated nationals and blocked persons subject 
to fmancial sanctions that is maintained by the U.S. Treasury Department, Office of Foreign 
Asse.ts Control and any other similar list maintained by the U.S, Treasury Departmen~ Office of 
ForeIgn Assets Control pursuant to any Legal Requirements, including, without limitation, trade 
embargo, economic sanctions, or other prohibitions imposed by Executive Order of the President 
of the United States. The OrAC List cUJ'rently is accessible UlfOUgh !he internet websile 
wWW-tre···!!{)Y/ofacltllsdn.!l!!f. 

"Option Notice" has the meaning sel forth in Section 46. 

"Other Agreements" means, collectively, all agreements and instruments now or hereafter 
entered iow between, among or by (1) any of the Lessee Entilies, and, or for Ihe benefit of, (2) 
any of the Lessor Entities, inclUding, wi!hout IimiUltian, leases, promissory notes and guaranties, 
bul excluding this Lease and all other Trnnsaction Documents. "Other Agreements" shall 
include (i) any Lease Agreement heroafter entered inle by and belween Lessor and Lessee wilh 
respect to the real property at 900 W. 4th Streel, Reno, Nevada, (ii) that certain Master Lense 
Agreement of even date herewilh by and between Lessor and Lessee wi!h multiple parcels of real 
property located in the State of Nevada, (iii) tbat certain Lease Agreement of even date herewillt 
by and between Lessor and Lessee with respect to the real property at 3245 W. Potato Road 
I'ront:age, Winnemucca, Nevsda, and (iv) that certain Lease Agreement of even dale h~th by 
Jlnd be(ween Lessor and Lessee with respect to the real property 8t Route I Exit 1148, Fendey, 
Nevada. 

"PAMCD" means Paul A. Morabito & Co., Limited, a Nevada corporation. 

"Partial Ca.'iUalty" has Ihe meaning .et forth in Section 18.B. 

"Partial Condemnation" ha& the meaning se( forth in Section IS.B. 

"PermiUed Amounts" shall mean, with respect to any given level of Hazardous Materials 
or Regulated Substaoees, that level or quanti!}, of Hazardous Materials or Regulated Substances 
10 any form or combination of forms wWch does not constitute 3 violation of any Environmental 
Laws and is customarily employed in, or associ.ted with, similar businesses located in tile states 
where the Property is located, 

"Permitted E"cumbrances" sholl mean those covenants, restriclions, reservations, liens, 
conditions, encroachmenL., easements and other matters of title that .ffecllhe Properly as of Ihe 
date of Lessor's acquisition thereof and those items which hereafter affect title as permitted 
under this Lease. 

"Permilled Facility" means an office building and incidental uses. 

"Person" means any individual, partnership, corporation, limited liability company, trust, 
unincorporated orgaoization, Governmental Authority Or any other fonn of entity, 

"Personalty" bas the meaning set forth in Section 26. 
48! o·,s}S3-6:m," 
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"Price Index" has the meaning set forth in Section 4.B. 

"Properly" means, that plll"ccl of real estate legally described on Exhibit B allaehed 
hereto., all nghts, privileges, and appurtenances associated therewith, an buildings, fixtures and 
other Improvemenls now or hereafter located on such real estate (whether or not affixed to sucb 
real est.te). 

"Purchase and Sale Agreement" means tbat certain Purchase and Sale Agreement dated 
as of tho datebereofbelween Le.~sor and Seller with respeot to the Properly. 

"Regulated Substuno",," means "petroleum" ond "petroleum-based subslant:eS" or any 
similar terms described Or defined in any of the Environmental Laws and any applicable federal, 
.tate, county Of local laws applicable to Or regulating usn. 

"KElT" means a real estate inveslment IrUst as defined under Section 856 of the Code. 

"Kejee/able Off",." has the oneaning set forth in Section 18.C(ii)(3). 

"Rejectable Purchase Closing Dare" has the meaning set forth in Section 4S.C{ii). 

"R<ifectable Purchase Offer" has the meaning set forth in Section 4S.A. 

"Release" means any presence, release, deposit, discharge, emission, leaking, spilling, 
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping, disposing or 
other movement of llllZll!dous Materials, Regulated Substances or UST •. 

~\Remediall()n" means any response, remedial,. removsl, or corrective action, any a.ctivity 
10 cleanup, detoxify, decontaminate, contain or otherwise !Cmediate any Hazardous Materials, 
Regulated Subslances or USTs, any actions to prevent, cure or mitigate any Release, any action 
10 comply with any Environmental Laws or wilh any permits issued pursuBnt thereto, any 
inspection, investigation, studY, monitoring, asscssmen~ audit, sampling and testing, laboratory 
or othor analysis, or any evaluation relating to any Hazardous Materials, Regulated Subsumees or 
usn. 

"Rentar' means, colleclivoly, the Base Annual Renlal and the Additional Rental. 

"Relit Adjustmen(' hllll the meaning ~et forth in Section 4.3. 

URequi.sjtion~ means any temporary requisition or confIScation of the USe or occupancy of 
th~ Property by any Governmenlal Authority, civil or military, whether pursuant to an agreement 
with such Governmental Authority in settlement of or tmder threat of any such requisition or 
confISCation, or otherwise. 

USecuriries" has tbe meaning set f0l1h in Section 38. 

"Securities Acf' has the meaning set forth in Section 31.B(iv). 

"Securitization" has the meaning s~t forth in Section 38,A. 

4S1Q..523H)$l.4 
SpiritfBHI 
.ll MtcSlrD Dr., Reno, NY 
P1le ND, S1l4Xll~50:Z9- A-6 

JHERBST000081WL002268

3562



"Sel/er" means the Seller of the Property, as identified in the Putaha.e and Salo 
Agreement. 

"Subject Purcha..e Price" has the meaning sel forth in Section 4S.A. 

"Successur Les.or' has the meaning set forth ill Section U. 

"Taking" means Ca) any taking or damaging of all {)r a portion of the Property (i) in Or by 
condemnation or other eminent domain proceedings pursuant to any Law, general or special, or 
(ii) by reason of any agreement with any condemnor in scltlement of Or under threat of any such 
condemnation or other eminent domain proceeding, or (iii) by any other means, or (b) any de 
facto condemnation. The Taking shall be considered to have taken place as of the later of the 
date actual physical posses~i(1n is taken by the condemnor, or Ibc date on which the right to 
compensation and dllmages accrues under the law applicable to the Property. 

''Termination Nollce" hIlS the meaning set forth in Section IS.C(l1). 

"Third Party Offir" has the meaning set forth in Section 45.A. 

"ThrealeP,ed Release" means a substantial likelihood of n Release which reqWrcs aClion 
to prevent or mitigate damage to the soil, surf.ce walers, groundwaters, land, stream sediments, 
surface or subsurface Rlrata, ambient air or any other environmental medium comprising or 
surrounding the Property which may result from such Release. 

''Total CasuallY" bas the meaning set forth in Section 1 S.C. 

"TOlal Condemnalirm" has the meaning set forth In Section IS.C. 

"Transaction." has the meaning set forth in Section 23.A. 

''Transaction Documenls" mean. this Lease, the Putcbasc and Sale Agreement, the 
Guaranty and aU documents related there/o, 

"UST." melll1S any QIIe or combination of tanks and associated preduct piping systems u..ed 
in connection with storage, dispensing and geaeml usc of Regulated Substances. 
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EXIIUlITB 

LEGAl. DESCRJPTION OF PROPERTY 

ParcQI 1 of Parcel Map No. 4115, ror TC SIERRA CORPORATE CENTER, INC., 
recorded as File NQ. 2957508 in the Official Records of Washoe County, Nevada, on November 
21,2003. 
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Name of 
Le.s. 
Lease 
Agreement 

Lease 
Agreement 

LeI\lie 
Agreement 

48l0.,.11tl-61Sl.-4 
SpiritIDHJ 

Original 
Lessor 
Dry Creek 
Partners, 
LLC 

Dry Creok 
Partners, 
LLC 

Dry Creek 
Pal1ners, 
LLC 

042$ M4"tro Or., Renn. NV 
File Na. ;714101~J():l:9 

EXHIBITC 

ASSIGNED LEASES 

Orlgillal Dale Sulle Number 
Less.e at the Property 
Dennis October 7, 102 
Banks 2004 
Construction 
Co. 

McGinley & October 7, 202 
As~ociates, 2004 
Inc. 

Winners October 7, 100 
Gaming Inc. 2004 

E-l 

Miseelll.ncous 

6,236 square feet 

3,058 square roel 

4,630 square fcct 
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FINAL EXECUTION VERSION 
2175JSO'U.doc 

EXHlBITC 
mNCKLEY NOTE 

(See attached.) 
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T.h. b.d~btedn"" tvldelll!ed by thb iDs1nllllen; Ir subordlllaW to uio'prfor P~)lJllCIlt 
bI cub tnfIIJI of an B,mk Dol!' (Q t1ellned blth" Payment S\lbordlnallDn 
Agrowq ... ~ ...... a ... of JlIllOo'/B. 2ll07) plll'fWlllt to, IIIId to tho atentpravldcd lD, 
Ibe l'aY\lumtSj1bordhW!on Agr_~ by tbelilabr.bereo' and paYfIjlDaxaed 
hereln.ln f ..... r .~ th~ Lender IlIProln IWlIad and 111 ........ son ... d 8$S/gIuJ. 

PROMitj§ORYNOTE 

$4.467.627.01 I_as.. 2007 

, POll'VM-UB RI!Cl!IVilD, JR, ~ a N.,.ia,t,.co,.por.ttol1,(''Makel''}.pt))JlIi_, 
10 pay to 1M om... at:ArtbnrT.lIIBckIoy ("1'ay.o"), jo1llDg partl .. • npfD'Cllli.tlva 
p1ll81Ulll~ to S~12.14 ofUu>StockandAos.II'a.rolItI'88lld$aIe~t1U1d 
Jj:lcrow lustru.cdons datsd Jaly 17.2005 (the"l!rlor Stock ~t") between 
Paul A. Mo.,.bll» & Co .. LimlIecI ("l';AMCo"), .. N_~ .arp.ratio", M bllfCl", aiad 
Berry-lJJnddey Jnduattles.('IBJII''). Nevada Co~rall.",.to aL, ill ~er in'lawful 
money of flu! UDitod Stntea of AmGi ... OWpriDcipel iium "f filuuilll1lon tow II~ 
sixty __ en tboUBend sixl\Undmd twenl}'<laven d6Jlaa and 07/100 ($4,467.621.07) 
IDgmrwllh!mereSt aCotuoa thoreau .. ]lI'Ovided below. NotwItbSlIinclmg any other 
provision. of tl\l.$ Noto, Maker shall haye DO ohll8!ltlou 10 mako anYl'aymentorbtberw!oo 
tIndar thia Nate to any P"""'" or entity other than Arthur T. Rbwkloy, or the '''''CMBor,to 
A1:tImr'I'. HInl:kley lli,selltui'(1iuties' "",respntatlvcuru!ectha i'dor Stock I'lircha.so 
AgteCment,including any o1her par\!es to'flu! i!rIar Stock Agreement IIIld IU\Y ofth6l'rlor 
j>aY""" (as do!ln¢ Mow),' , 

, "1h!a'Nola b.is boen ~ and cIeliveted ~1UI1 to ~ in ..... .da..eo with tbo 
,tenus and colid!dans of tho Amended and R=ilBled Stock ~ AJIrIlIIttIeilI, made Ill' 
of1Qne ;lfL 2Oq7. hi and .... ong PAM!=<> ... auller. PauJ.A. Morabito. Edllllll'll Ba)'Uk, 
Sol~(Qro Morablfll and 'nevor Lloyd, Il.'llba shlJrclboldora of PAM Co. Mak .... 6lI buyar. 
and l""Y,Flcibsi, 'l1li gwII1\IItor (lb. ~Agro<rntllll"). CapitBiized tenus .sed !lllhl~ Not. 
widwul cle1ialtion-sbail haw tho respective II\.IIIIIIil>,g IWtforth in tho Agreenu!n4 ex~t 
that "Cicdit Apom ... f' sMtl havttho raOllllblg .. t forth in !be PaYJMllt subon!lwitlon 

, Agreern<lIIt; daIc\I ill of the dote hcteo!; ~~ Paycc lIIIdMakill'. I ... det 'Mtb te;IIIhl to . 
this Nolb. TwIt l'1'omlaaciry Nota.bllII& respeellve AIb01Ul\B of 5S,1U7,400.00 dlltOd 

. '8eptombor 3lI, Z005 (Uu> "PInlNGte") ODd $5,600,000 dated Odeli .. 13.,1005 (!he, 
"SIOOJUI Not .. ; ~. with Iha Flnt Not.>, the f'Prior .N~I .. ") ~e by , 
PAMeIl, Bm :uul,11IIarom Iii .. (eilnecdvely. the ~Prlor MakBr,s") to' ~ u.c, a 
NiMUln DmI'-d Illlbi\ll¥ Colllpai.,.; Longloy Collier ;r",rtrlen, L.L.c, • NeVJ!d1l, 
lhJiIfed IiabWt,y cOmpllll}'; Hlnelde1-S1ll!lbiL.L.C.. a'Novada l!JIdtedllabtiJiy 
oomPIIJIf12000 BIDckIeyOlmmDD1ty Tru.t; MJB-EBD, LLC, a Nevada IImlted . 
JlaIlllfty, •• nipO!lY; Gregory J. Berry; Midlael J. BH7)IJ Anhnr T. lnnckloy; Carol 
Dinddey SmIlb, TrusWI of tho Carol HIlIckIey 'l'rnst; Ward W. BtnokIey; and . 
SI!!VI!Il S. J~ TnuI8a or th. B\IlvCll S. JoIm,Oll Tt<tat (<A>lIedIvoIy. tho "l'rtor 
P~WOI'Il'1WUle lind dellveqd pnrsollnUo thel'rior BtockAgrW;oIlllt. The . 

'I'lnt l'fo\& mas prev:loll8ly tePJaeed and 5ubitltuled willi a newl1DII> IUch thai Ib,; 
I'rior Makel1 wore dbelUlIi!ed IUld 'nl •• ,ad ruDy 1'r<!m Il"f obJigalloll1ll1der IUI:h' 
FIrst Note, ",~.pUor artoln ,accrnod blur .. t lh .... 1UIdel' for which the Prillr, '" 

, ,MAken -mefillab\e. 'fhij !'{.'" Is g1vonbl fWlrapla_t and'.ob!ltlCutfDn for 
. . 1 ~ 

r 
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such acCrued interest UDder the Flnt Note AIId {or !lie S.c~d No!. in whcle. By 
lI~ptanee of tItJ8 Nolo, Pay ••• on I>.half of the Prior Poyu.., .... 1 ..... lb. PrIor 
~.n foBy from 011 ojlUgadons of any sort or ldutL "llcler lh.l'rl.or Notu. 

1. PAYMBNl'S 

1.11'RINCIPALAND 1NTE1UiST 

ThIa N018 will _e In!erest on thoprlnoi'pal bal= outstandlng furin 
tim. to Urn. at the I11Ie of eigltt (8%) percent P""1IDIlIIIn, and 011 accrued and UDpaid . 
Interest .hall b. payable in """",,s on the ilro! doy of each Apri1, July. October. and 

. J8Il1I8Iy, b.giDDiDg~ I. 2~07; provlded;.bowovct. that.t lIllY such inlaresl payment 
dato foI: wbioh tho Adjnmd Cub Flow CowraSe lWI. (as defined below) ofMabr for 
lhe'latlllirfow JiBcal quar!crB fur which the Adjitried Cash Plow Coverage RmIo bas bcOl1 
detonniAcd Under the Ctedit Agreomem i~ less !hAIl 1.35:1. Male ... shall only bo ""l\JIr<d 
ttl pay in CIIIlIh j()% of tho Inl=t pa)'llion, thea due II1IjI tho balaneo sholl b. aeorued end 
edded to principal b41ance ofthla Noto and sueill accrued inloHwl added to princlpal_heIl 
."""'" inla'cot.t tho ruo appUcabloUDcIcr this Nole. Interest oboll ba calCD!ated on tho . 
priIIclpal balance ofthlaNotCl.tlthe batlsofayaarofl6S 0.366 days,.s appl!cnbl., and 
ebarsed for the actuIIl numb"" of days eI,ap,ed. ThIa Not. will maluteand tho principal 
balanceoftbisNc!oondall aooNed and unpaid int_sball b. doe end poyablolri full 
o~ December a 2012. During the cxisleDoo ""d continuance of lin E ...... ofDofault, , 
this Note:d!all bear inI=st at th. rata of 1Z'l'o per JII)IIIIIlI, A$'W/tOd ui this paragraph, 
"AdjusCcd Casb Plow Covemga RJJtIo" ihall hav. the mOlUling sat forth in thoCred11 
Afll""'IIenJ (as h. effect on thedatah*Offtlld os set furth. togeIher'With related 
de1lnitions fiom the Credil Agreement, 00 Ann"" A c-to). detemdned as o(the latest 
fiscal quarter /'or which finftllclal_entll and a compUoQCC cerlifioo/e bave been 
dellvored under s.ctIon S.08(a} oflhc C .... il Agreement. 

1.2 MANNER OF ~AYMBNT 

All poy,nenls ofprlncipal and inlet .. t .n this Note .hall b. mBdo by wire 
tranSr ... ofimmedilllOly BVIlllalllc ftutds to the fuUowing llCOOunI:'Wdin Far.,. BlUIk, 
5340 KieUko LIm., Suitol00. RcD.o,Novoda 89511, Aceol'at of 80l'ry-BIuoklOy '. 
Llqoldat!on T ....... Roullllll. Numb .... Ul000l48,Aesou ... tNllmbor: 5052045589,.or 
at su'lb olhor place III tho'Unlted SIs ... of America os Payee shall dOlllgn.'. to Maker Ul 

wrlIitIg. lfaoy payment of principal. ariliteresl 00 this 1'1010 Is duo on a dI!y 1ba! is DO\a 
. Business Day. sueb payment shDIl be duo on tho next :mceoeding Busin .... Day. IU1d suoh 

extension oftilnJ> shall bo taken into II<lOCI1lIII iD calculotlD~the 1UOOUI1l ofm!_t payable 
und~ this Nota. "BusiDeo. Day" moana ..,y day nth ... than • satw:day. Sunday or 1egJ/ 
holiday in tho Stale ofNIMICIa. 

1.3I'RBPAYMllNT . 

" . Maka'....,.. wi!h<>ut proml.\m1 ~r penally, at any!ime and from tim~ to 
limo, prapay all or eny portion oilba oUtll~g principal b$npo da. under this Note, 
provided that eileb sueb prepoym<.nl J. aecoinpanied hy =d in_ 011 the arnoUD! of 
principal prcpoid oaloulated to the date of: sueb pcepaymOllt. Any partial prepaymen14 
,~baIl b9 applied 10 In.i1BIhDents ofprineipal In inverse 9"'''' of !hoi< maturity. 10 Ihe 

Z' ' 
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event ofa sale afaU or sablllanliallyall aflbe asaeI3 ofBerr:\"'Hlncltley Indu&trI .. ·ro.a 
plllty un-llftilial •• fwilh Maker, Maker ~I be ~ 10. wilhout promium or pemilty • 

. prepay aU oflho ouI8IaIIdIng prio<ipal balan.., du. underlhl. Note plus all accrued 
. "'!eml oaIcul.a1ed Itllbe datu orOUch prepayment. . 

. 2. DBFAUL TS 

2.11lVBNT pF DBFAULT 

. AI the oplica o£Payee, this NOlllshallbecmneimincdJatoiydueaodpaynble 
without notico or demand upon Iho OO<l\ll1"lmC8 at ""y \Jm. of my oftholl>Ilowing WelllB 
ofddault(ead>, an "BventofDafaull")!. (I) dofiru\tofany lialliUty, obllsati0u,,,,,,..,,.,,, 
or unde<taking of Maker 10 Payee, beramder, Inolwl/ng. without limitation. Mlur. to pay 
in fulI8lij' iIlstaJlnllltlt of principal or interest when duo and tho continuatiOQ of iIUOh 
f8Uuru fun peti.,d 0'£ ten (IG) days; (2) defindt of any matarlalllJlbllity, obllgaliDl\ or 
undertaking ofMllkerunder Ibo OmIIt Ag,rcmnenl, a:s dofined in the Pa}'lUllllt 

· Subonlinotioo AllJ1'OI'IeDt, dated 8.! ,,(the doto hereot; betw_ Payee aJ1d Pb:st National 
Baak ofNmda will! regard to Ihl. NolO; (3) default of 8I1ymat.ori8lliabWty. Db\lgalion 
or undertaking ofOU .... 1IlOt (as herelnafturdefined) under the O\ll1Wlty Agroemcnt 
"" .... ,ed. as of the Ifatchcreofiu favor ofPliyco ond tb~ continuation ofsuoh defirult for a 
porl.,d of lao (lO}days after notloc th ..... fhas bee. giv.d by Maker 10 Outitanto/i (4) if 
Makbr. any onilon;ot or any gooranIor h .. ..,fis a <:oIpOt8Iion. _. partnorship or limited 
!lability COnl)lany, tho Hqnldation, tOrrtull8lion, ~Iution or sal. of aU or any portIon.of 
any such otganIzaIion (other Iban asale 10 an affillale of &llCb Makar, ondoraer or 
guUanlllT), or ibo merger or consolidation ofsuch orgaiUzatIOD into 8I10lbor ""lily (olber 
tIum a mergeror caDlOlidallon with an .lfiIiaro of such Milker. andotac:r or guaranIor), Or 

· its -10; to oorry aD actively ils present bU&fucss or tho appointment of. recei_ fur its 
property; (5) tho deotb of the Maker, any ""dorset or any gwIrliIItor hereof unless in tho 
casaortlW daalli. of & Guarantor, a guaranty ftpm .. sub,titul. iJ:uI!vldUal or indMduals· 
acceptabl. to Pay .. ill ils dlsorotion Is ptoVided with fiJleoD days ofthedoalh ofeny 
Oua.ouitor, (6)1ho instltntion byorlllia!nst MaIcet, ~ ondomer or any guarantor "-of 
of any ~gs under the BlI01auptcy Oldo 11 usc § 101 d .qq. or ,",y olbet·law in 
which Maker, any tlldorser or any guBtOlllor bereof!! alleged Jo "0 Insolvent OfWlBb1e 10 

· pay Its debla-astheyma!we, or tho IIllI!cin&: by Maker, any oi>dotsor or any guat'SIllor 
bmof of an asslJlllllll'llI fur tho benefit I)f .,..,.ulors or tho gmnIlng by Malm:. lIDY 
end ........ or any gulltantor hereof of a tmlIt mortg1lgO fur IbI' b"",,6t of creditors: (6) 1110 
se.rviee upon l'ilyeo of a wrilin which. reco\veris Il8IIl<d 81 trustm> of Maker. lillY 
cudcner Dr tIDy guaIt\lllllr berool; or(1) ajudlJDlClit or jud!intanlll forth. pa}'ll1l!lllof 

. tnOJIeYin ....... of$IOO.OOO.OO stWl borondetlidagalastMak..-. any end ...... or8llY 
II\lIriDIor heruof, and Wly su.chjudgm ... l.balI....,ain 1IlISaIIstied·and in affect for any 
period of\blllY (30) consec.ulivcdays without.stay ofeltecu1ion; or (8) tho tcnnination 

· or fOVOoatiDD of any IIIIarm)1Y horco£ 

2.:2 REMBDlBS 

. Upon tbeoccummoe of an]!vent ofD<iflllllthBroUodar. Paya. may, at his 
option, (I)·by writton noIice 10 Makei'. deolue the entiteunpaid principal balanco of this 
·Nate, logether with 011 """""'" intllreSt lhoieoD, Immediately~. and payable regardless 
of any prinr furboar=and (h') exerclso onyand all rlgbtll and r..nedlc!S avaIlabl. 10 him 

l . 
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,;",de;r applicabl.law. including, without limitation, llIe ri&ht to colleCl from M ..... all 
SIJr!l8 duo under ibis Nolll. Maker .baIl poy all coSlS and eXpenses incutred by or on 
bebalf ofPaye. in ooMeotion with Pay •• •• ox ....... of any or all ofbla rigblll and . 

. JOIll"'!lea undllr th~~ Mott, Including, ~thout limitation, """"noble allomcyB' feos. 

3. M1SCBLLANIlOUS 

l.l WAIVER ' .. 

The rigbl:ulld.;omedtes of Payee onderlbill Not<: lIhaU b. oumula!!vu and 
nOI aIlemative. No WIll"... by Payee of any right orremedy under this Ncto shalI.b. 
efTeclIve ~ ... i~ Writing signed by Payee. Neitltcr die Ijillunl. nor any de1&y In 
CXM:ising lIIIyrigbt, power orprivilcgcundar tbls NolowlIl operate asa waiver ofS]1Ch 

. right, power or prl~.ge. 8I1d no Binl!I. or plll1ial exercltol of ony such riBl>!, power or 
privilege by Payee will preclude lIllY other or t\Jrther CO<erclsc of such righi, power or . 
pri\>llegoorIM ~eofanyotlterrighl, powerorprivUege. To tho mad!n1llll_ 
pennllted by .ppli,.mlo/aw, (a) no claim or risht of Pay .. arWng 001 oftblB Note oan be 
disobargcd by Payee, in wholo 0, .in pllll, by a waiver or _",,,nation of the elalm or right 
uul ... In. writing signed by Poyeo; (b) 110 waiverthotmaybog!veI1 byPayeewill b. 
appllceblo CltcepUn tho tipeclfio Il)Stance furwhlc/l it ia gi'len; and (0) no notlc\\ to or 
d...,and on Maket will be deemed to be a WIllvcr of any obligation ofMalcer or of the 
right of Payee II> take further •• lion without nod"" or dell!l'lld as provided in thiJ; Note. 
Maker hc<d>y wolve presonImelll, demouid, protest and noU.., of dishonor and protest 

3.2NOTIC~ 

Any nollce required or perrnllled to b. given I)oreundec shall b. given (0) 
IfIoPayec, at 65 Hidden L!lkeDdve, R""" NY 89S21 and (b) leto Makar, at 5195 Las 
Vegas Boul.......ro, Loa VtsglIO, Nevada 89119 .. 

3.1 Si!VERABlLITY 

If My provisiOlI In thls NotO ia held invalid or uIIlmforceabl .. by soy court 
of colIll'etentjurlsdl<:liop'lhe other provislOll1l oftlW Note will nmaIn in full force and 
effoot. AnyproY!S!ODo£tbio Note held invalid orUllonfotcllable only In par! or dllgree 
wiU mnain in fuD fcm>. and "ffeello the exJent not hsId·.invalid or un<l)fotlleabl •• 

3A GOV!lRNlNG ~W 

. This Nata wl1l b. guvcmod by and <;olIBIrUcd under 111. laws or 1M S~te of 
Novada wllhout regiu-d tv oollllicl&-of-laws principles \hllt would requ!re tho application . 
of any other law. 

3.5 PARTlI!S IN lNTERE.9T 

'I'M inI""",t of Payee in this Note ",~y b. 110111, encumbored, asaigned or 
~ by Payee wllhPut th.need fot My COll!el1t or approval ofMakor,.ittoIudlng 
tl\e tiansfer ofany inletc!lt of Payee to all\lCCOSSOr Bi>lling parti",,· uopresentativollll4et . 
111. Prior StGdc ~.nl wilhaut Maker'. consent. 'I'hi:! Note Will b. bindlng in all . 
Il3SpecIS upon Maker ~ inure 10 tho bennlit ofPayeo and Ill:! suocoisscn!, oa:lig)i$ and 

. 4 
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estate. PI\}'CC may de6lgnato. in writing, and by noUce 10 Maker, ." agent to give notices 
IItId to pros.cute rom.cdi .. hereI,ndcr, on b¥fofPayoo. 

3.6 SBCIlON HEADINOS; CONSTRUCTION 

The b .. dlDjp of Se.otion. in this Not. are provided ror convenience only and will 
not afl'cc\ IU cOllllll"Oclion Ill" inltqm!lIllion. AlI...t«onces to "Section" 0' "Seetians" n>1br 
to the ~pondlJ\g Section'or Section, of this Nota unI ... otbc<wiso 'pocificd. All ' 
wOlds used in thls Note will be conatnied to b. of such /lander oi number as the 
oimlmstan ... rcquir~. UIIle3s .,Iherwlsa OltJllC'IIIIy pJOvided, the word.9 ''heteOf'' .,,4 
''h<lJelll1d'"'' and simi!er rofet~ rofa' to tbisNoto hilts ec!hety and not to auy specifio 
.eotion or ""baectlon Iweof, the words ''including'' .,"incIudes" do Iimlllhaprt<:edIng' 
wOlds or hlrm' end tho wo~ "01'" is used In 1h. inclusivo sense. . 

3.7 OUA.RAN'l'llBS 

. '!'be oblIgat1/lM afMoker henmwlerare unoondlUo'nally goaranteed lIy 
Jerry aedlst ("OuanlIltoI',), as 11Iote partiCularly setlbrth in. Ouataoty ~0111 
~ as .rthe dllteh=£ 
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IN WITNESS WHBRBOP, Maker bas ""eouted IIIId delivered Ilrili Note 118 oCtho 
dote IInrt &tilled above. ' " , ' " ' , 

'. 

, MAKER: 

lB. !nc, 

, ~'~-By: ~ :'" 
Nam Herbst 
Title: Pre,ldent 

PAYllB: 

Arthur T. Hinckley 
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IN WITNl!SB WHEREOF, Maker boa oxeCuted 8Il,d d~lv~red Ihls Nota as of the 
. . dote fim stated above. 

m.lne. 
lly:' 
Name: lorry HomBl 
TiUo: ~dent 

PAYBE: 

[SignBturo Page io Pmm;";'ry Not~J 

.. 
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ANNEXA 

DBFINrrIOl'lS fROM:rHE CREDIT AGRIlBMBNT AND USED TO DEFiNE 
ADJUSTED CASH PLOW COv:aRAOE RATIO FOR PURPOSES OF THE. 

ATrACHBD PROMISSORY NOTE 

"AdJUShld CaIIh PloW" shllllmean with rer.tanoc to the Bonower cOOsolid.\tio. for any 
fiSClll poriod uruIerrevlew, AnnullllzedBBlTDA fur ~h period, plua(i) Mike Well 
ConIrihudons, less (ll) Distribllllons, 1 ... (iii) thoaggrcgato 8rtIOUIItofNon-PInanoed 
Capitalllxpendifluw, in each ~ ot (i) thmugh (Ill) above (olhot,1ha.n IL10 Dlhenviso 
provided in the definition ofMako Wen ContrlbutiollB), ~etmmlncd for. fiscal period 
cOWling of tIl~ Fiscal QuInter onder review logetherwlth the moal rect>lUly ended three 
preceding Fiseai Quart."" " 

i·AdJD.tod Cash Flow Covemgo RaSio" as oftbe and of lilly PlBoeI QWirter shall meM, 
with refer"",," to tho BoItO,wcr c.m.oUdati.n, Co) Adjusted Cash Plow divided by (b)lho 
sum De (i) tho a!\llNgol. I\nlmuJl: of ;,lIor'" OlIpensO (ox1"'nsed and capitlillzed), 
Inc1udins. wllbout Umitntion,.eaah in_I paymenl8 on .ubordlnaled debt, plus (il) the 
_gate of soheduled reductio. paym ... ts of Ibe revolving oredit facility UDdOl the 
C:re<!ll AgreemeUl,plus QU) Ihea~galc amoonl ofsoheduled l>")'InOlItii of the tarm loan 
faclllty mtdorlh.~! Al!"'omen~ and prl.ru;ipal amortization requked to .be mad. on oil 
other Indobledn .... plus (Iv) the .~to amount of principal ODIortimlion required 10 
bo made on oil IlOpItAlized 1_ llablllu .... In each .... of (i) thtough (Iv) dct<tmined IlIr 
a Jlscal p6rlod cot1lllsting of the l'"1SCIIl QuOltor undor revl ..... IOgether ".lIh tho mql't 
rece!IIly ended three (3) pm.ding Fiscal Quorler... ' 

• Annllllli=l BBITDA" shall'mean with rolOr$lCij to tho Bocrow\:!' CO .... lidation 
(I11cJtullng WOl a&ri/B .cq<llsition). as of thot .. t day of eaeh lliBoaI Quarter, the aum of 
( .. ) EJilrDA lOr tho fiscal pariod collBisllng of that Piscal QuArW and lhothreo(3) 
Immdla1!'!ypn:oedlngFiocai Quartm, II1Id(b) with rospO¢tto anyFiscai Quarlor. during 
whl.hlb. Opening Date of any JllIl Davolopnumt Projcot or tho WaI acquisltiono ....... 
iflbe Borrow ... Consolidation Iuts oporuted aud> JlMI Day.topmen! Project fur at least 
thIctyQO) days dtrrIngsuobPiscal Q!larter or tho WOI acqujsltlOll;OCCUl'S aUeas! Ihlr\y 
(30) day. durlng sueb Fiscol QwIne<. tho BBrroA reoIl.ed by tho BHI DovoWpi:nBllt ' 
l'rojoct or by WOI, as appJicahl., during ouch Fiscal Quarter ,hall b.diyjdcd by tbD 
l\Q1Ual number of ~ of operation and tho ql10lieJIt multiplied by thre.&bundred sixty­
five(36S) to reflect the arumalizntion ofBBI1DA reolized byth. BHI Development 
l'lujector by WGI, ",applicable, duriIIJ.: such Ill:lcal Quarter. and (c) with respect to any 
SUM fiscal period in which Ih!' Borrower COI18olidation b .. operated IIDY BID" 
Dov.Iopmeml'toJect or war has been .. member oitha Botrowor Conaolidation for at 
\eoalon. (1) fulll'iBaal Quenorbut less I&s4 £OW (45 full Flaml QuartetS, such amOUllt •• 
is n=atY to reflect !'no IIIIlUIalizntion oomlTDA realim by the mrrD<ivelopment 
Projed or by W(lJ, ," applicable, usinS the IOllowing calcul.i1ons: 

(I) if the BollOWCI CO!ISI>lidation bno opctllled the Bm Dovol0ptn!:41 
Project for OIUt (1) till! FiacaI Quartet, tho BBITOA attilb1rta1l1. to .. cl. 
Bm DovolOjnruxlt Project ror that Planol Quarter ,ball &~ moItlplled by 
four (4);. 
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(il) lEthe Bottowe: COnsolidation has operated the Bm 
DovelopmMt l'rojocl rot !wi> (Z) full Fiscal Quiirters, tho BBrrDA 
atiribuillbl. to such DB! DovclopmOlll Projocl for lho.~ l'Uca1 QoBrtors 
ch,aIl bOlllllltipUed by two (2); . 

(ill), iflhc HOllOw", COllSOUdat!O~ hll£ operatod the BIU 
Developmlll!i Project, as appIJonble, fur thn!o (3) full Fiscal QIW'tenI, th~ . 
BBlTDA attn1mtabl. to such BID DovclopmOlll Pl'Ojeot for I!lOO<I PiB",,1 
Quartem.sJWl b~muJijplil:d by I'oIIMhIrds (4f.l); 

, (iv) if a.. Borwwtr COnsolidation bas operated WGl fur onc 
(I) ti111 Fiscal Quarter"the 1IBr1'DA oUrlbutabl. to WGI for IlIat Piscal 
Quartor sboll 00 mulUplled by fuur (4); 

, (v) Ifllle Botrowereonsol;d,jtion bas operated WO! for two 
(2) full Fi,!",,1 Qru!rtem. tho BBlTDA nUrlbu!ahloto war lOr tho.e Fiscal 
QuartetS sball be multiplied by two (2); and 

(vi) If the BomlWCl' Consolidation has operated WO!, .. 
applicable. forlh= (3) lIdl IIi.cal QuIUtcl's, !he EBlTDA attrlbutabl.1o 
war fur tho •• Fiscal QuartIllS shall b. mulliplieil by rou",lb/rds (413). 

"BHI" shall mean Borry·lUndd~ Industri.., a Novad. CO'l'Ollltion. 

"BHI Devoloprom Ptuject" slWlnwan individual r.f~ mid Bm DovelopmMt 
Projects" shall mOllll coUoct1vo rafe:ence In tho convenlence sfOl'M to bG <lcItcloped. 
constructed and (;O!llpleted on by BAI at tho tOn (1 O),BHlleaschold. upon which the BIU 
DeVllloproOlll ProJocta _to bo developed and conslnl<;Uod, which Bm Dovelopment 
LeaseboId ......... cn'bed on a ochodulo ro the Credit AgrmneitL 

"Borrower Consolidation" sMlI mean collect;ive rar.re,."" to Bol1'Qwors on a'consolidated 
basis, witbout regard tD any 0111 ... aubsl!lio:ies Or ilfIlliates. 

''Borrow .... '' sJWl_ .JH,lno., a Nevada MIJIOntlon, the Herbst GtIIIling TrItIl created 
by Agreement datcd Man:h 19, 2003, sm. Md (finm arid aft ... ita IU1<J1)iaition) Will 

-niStributionou shBlllll_ and ooUectively teief to sn~ and all cash divldCllds and dtltOf 
dlstrtbutions on stock smf/or li\etIlbemup interests mhdo by any member of th. i1orrowltt 
COnlOlI~tion In ""y peroon tIIlIt Is nor a member of III. B.orrinver COIUOUdalion, loans to 
any memb ... of the Herbst PRmUy Oroup, paymtllllS 00 Related Part¥ neUt or other 
~ \., IU\Y memherof!he HeJbstPaml!y On>up,~r my Related Bntity,ofanykind 
or ohtu:acter whataocver; but shall IIOt Includo (0 considemli01l pald fur tU!lJiibJo.and 
inlODgibkl 0ssel!! In an arms W1&Ih ex<>ltansa fur flllt morket value, tmde Jlaymenta IIUIdo 
IUld othee paymonta for liabilities 1n0UIte<l1n thIl .rdirulry caUlS. ofbusln .... (ii) .a1B1')' 
OIId other ClOIllpMSlII!on to officers, dlrectors and employees of~ Borrower ' 
C<>nsolidati.n in the ordlnery cowso ofbutdness, or (Ui) Intezcst pa)lllleJlts on 
subonlinllled debL ' 
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"BBITDA· slIaIl mean with refi:renco to any p"'""n, for any &C4I pel'fod undot nMew 
. the sum of (i) Net Income for tho! period, I ... (li) any on...time "".-cosh gain renec~'ln 

IIWlh Not Income, plus em) auY 10 ..... OIl sill .. of assets and other oxlnwrdinary loss ... 
and ono:liP!o nan·oash chari!llll> plug (Iv) !Dlerest &pense (Oxpeased ruulcopitBUzedj Ibr 
~ ponod, plus (v) tho !'88"'gaI.·1UJlOUUt of federal wi state \aX ... on or mOOllllted by . 
IDIlDII\8 for thol period (wh1llhet or not paynblc dIldog Ibat period), p\lIO (vi) doprociBIJon, 
~zat!on wi all otlternon-ea.h _""for iltalperiod,pluo (vii) preopening 
tlXI!OZ18CII fortbolperiod, ineaclt""""dmrmln.~ln=nlllnc.with GAAP and,ln lb • 
• afitema (iii),(lv). (v),. (vi) and (vii), only III the _I dodaoled IJ! tho detelmlnatloo 
o!'Net !Doom. for thai period. 

''Bqnit)r Cootrlbmlo,,· shall mean coUective tefcrent:e to the vcbuitBry ~nlributlon of 
cuah inlo 11). BotrOwer cOQSOUdation in ""chonge for odditlonal mcmbmdlip Intorest. ... 
long .. such oontnlNllon I.not· ... bjeot to any return of ouch capilal, "".opt to !he'extent 
pe.auilted with """1>Cat to DlstribudollS .. provided in Section 6.06 oflh. Crndit 

• AgtOe\l\OIIt. ' 

"Fiscal Quartet" shall mean tho ooua-Uv91hree (3) month periods during oocl1 Fiscal 
y .... .b.8/nning.ollUl11l11)' I, Apn11, July I and October') and ondingonMan>b3l, 
Juno 30, SeptembQ: 30 and December 31, respocllvdy. 

"1"=1 :y 011'" ab.aU ....... tho .Ils'" y .... period bcginningJanuary 1 of each caloodar y .... 
and end!ng on the fallowing Pecombor )1. . • 

"OAAI!"meano gOilemlly lIjlOopted acco\lllllng principles .01 forth in lb. opinions 'wI 
ptOllOUJlcementa of tho AJ:cilunliDg Pdnolple& Board and tho American Truitilllle of 
Cettl.6cd l!ubHc Acoounlanls and statcrnOntll wi prollOunoomCllts oftlw Finanalal . 
Aooo1lllting Standards'BoOId, or In sueh other _ by BUcholh"1'C;ntity as maybe 
In genom! US<> by s1gnifIClUlI •• gmcntB of \he accounting ptOr...Jon, whloh ate applicable 
to tho oIt011lnS\llllc:es 11$ of the dille of deloimluation. 

"Herbst Family aroup··OO mean collectivo ;"ferenoulo' Jerry B. Herb.~ ·Bdword r. 
IJOrbst, Timothy P. Herbst, 'r~y D. Herbu!, tholtee.pectivo Sj>otIiIOII.cbi!dren, aad 
grandohiIdrcn wi their _.otivI> IlXec:utoVl, admlnlslntzml. hoi,s, I~ and 
beno.6olsrt.., 

''Mnkp Well C<lntn'bulioni' sball mean Bquiiy COnID'buiions ,.c.;ved t>ythe Borrower 
C<lJlSOlldIlliOD which sbul1 be added III J;l.djllSted Cash Flow as of IDly l'isoal Quartor end 
"" long as """" Bquity ContribUtions ar.: (I) reoeIvod by 1ho &trower COllJlOlidation in 

, caoh, and (ll) received by tho Borrower CoJ\Solidallo" no llller than the earlier to OCQIr of 
(x) lb. furly-fdlh (45th) d,S), following the applicable F'JSCO! Qusrtor cud, or (y).tho date 
upun wbioh the cclmpliancec..tiliQatiI /tIlbmined by th. Borrower Coosolldation for ouch 
1'1 .... Quarier Is dellveced to the Lender undot Ute Czetllt Ap=nent Tn no OVelliahan 
any MEllI<> Well ConlrlbutiOll bo added 10 A<ljusted CaBb. Flow in oonnection with the 
Adj1lIIted Pixod Clwrgc Coverage Ratio ouIcu1.tion fur more than foUr (4) ",,_live 
Fiscal Quarter cnda. ' . 
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''Net Iru:Omc" shall mean with respect \0 anypersoll for any fiscal period, tho not incom. 
Qf.uch pemOIl during ~ueh fiilCOl period determined in acoonIancc with GAM, 
consistently applied. 

"Non"FIWlru:ed Capital llxpendlturc.l'! shall meon CIIplt.1 ""l'Clldi- whlDh ani paid by 
the Borrower ConsoUdallOll limn'lis as.o1s lIJId DOt froDI the Credit Agreemcot or through 
ony othlir loan, crodit arrangement, louo orfinllnclng &em ony source. . 

"Related Entily" shall mclill'{ndlvidual 'rOfClllQoo to and !'Itolatod En~ties" IIhaII "'..., 
collective ",fer"lIo ... to tho Horbot Family Group ond all $harehol~ afliIiates and 
'subaldlorieo of any Borrower or of any member of tho HmbstFamily lJroup. 

tiR.el8ted Party Mr' shall 1\It8II in<\.blodnoss o\VIIIg to any mainber oftlte Borrower 
Consolidation by lillY Related Entity. . . 

'WGr' ,ball ",eO .. Winn .... Gaming, lIIc. •• NlMlda co~on 

. ' 
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· .... ......"Clolm" 1lIII1U11i ~ .!aIm, howey.. ..... erled lllliI,';'bd!>or now 
Oxjsting or hereaft •• iIrI.iDg; for 1118 rocovori oC";y 1Il.OJI4)' heretofutl> or hereoifter re<:eived, 
oppUbd or reIlIIned by CrediW in mu1enl onatisfllotipn of lli\y Qf!he Obligatio.,.. (incllulina'. 
bW IfoIlimited to, lIllY SUJ>h ol$I!nvolving 1liiy allogatiOJ11hat any mon8Y. co~ted ~ ~ 
ortha. Ihe.rocalpt, applioalion orrot.nti(mofahy.moneyoDDSIiMedapioference or Iraudulo.al 

, i:onvoyanee Of tnimfu). .' . ." .' .' 
'. " . ., . 

. " , 'b.' 'aobllgotioDs'~moans coUCilIive{y.lr¢II~OIlO:Corth.paymeotDf 
Dloney pur,j~ to a =II\lII Pn>mlssory Note dated ~~.:,2q, 200(.ln tho prig'ln1ll principill' . 

. lIlIlOunt ofS4,467,627.()7 thai aronow or beteO&r owiDgw Ql:dltorby o..btm'. '. 

. , ,~.. "Pomn" ~ (i) an; Indlvldwti. ~rporatioa, P~P.1ro3t. 
uninoOrporat<!d asiooiation, gOVemmont or poliJiaal aubdiviaioa, (n) aay court, agency or other 
govoromental body or (til) any other. entity. <mIard2ittioll <It group, ' . , 

. .' 2. ffi1ARANTY. Guamntor guarantees. without any setoff or'other . 
. deduo~ tile payment .. bon'due, wbetbor·bi "" .. l~orlllpsc oftinlo oio~e, oCtho . 

" ObUgnd.M, V/ilhoui any IImltatlon •• to alIw\(llt.. S\loh II""fIU1\)' is • continUIng, abSolute and 
~oruil gliaranty1li1d 8gullmllY ofpayment rathortmm.!'OIlcdlon. . 

. ' .'. 3: . INri~CATIO~. GUamntorshaJiJndonlnify~~~nd~,: 
. without any IImltatlon'as tq fmlOUtit, ~.oachIW>U!ly,:col!land axpeos~ (lWIiudillg, liut,l\oI 

lia¥ted 10, l!'CredlIormtains (>QIlIl8ll\ foradvlc:e, lili~orllllYofherPurposa,re.spn.b!. : 
~ys' fee! and dlsbWselnenls) heretofore Dr ~ inQUltlld by Cl'C$Iitor as a ~~of any 
Claim: . . . 

· ,4. KXPJ!NSES. ~ahallpaY~~~Plld~eachcost.aDd 
. oxpense (inc!Ilding. but'''''''limited to. ifCredirotretaln. couhlletfut advI. ... Jitieation or any, 

O!har pWpoJO, reasOnable lItIomeys' ii:es iiudtlioburiemena) h~ In.:utrtd:!>y. CnldiIQr ill. 
" .ttdea..-oring to enfl>rooany ~ o!Guaraotor pursUant io fhls Agreomolrt·D1' P"'O!W or · '.... . 

.. 

:. , 

=:-._-

, . 
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. ""0J0i.0e any tight or TOIl1edy _I ~Orp~rsuaDt to~ ~~e~~1 or ~ ~ a ~t . 
6flhia Agreemwrt, '.' . . ..,. 

.., 5. .fllRNIBilINo OP INFO~TION, ~llpo ... llb>rc<ju .. i of . 
Credilor •. 0I!8I3l).Cor aluill!lmrlsh to pr..!ilot·a ~ froIn.ll)l.o/anIoJ.'a lICOO!plI!ngfirm settihg 
tbrtb. ~.,not worth ofGuorui/or lIS afllb> 0IIll afthc priqr calOndary..... .:. : . 

'. 6 .. RBIN8TA,TBM~T·Ql'oill:JGAmmS.l! .. hp.;rtionoftlib· . 
'ObJigBt!Ql1S hererDfu", or ~ paid oi SIIIlsfiod by any mOlleylliat baa b""" hOfetn1'oro or Is 
h=a1le:t teulved. "P!IlIod orteialned by Credltcrud IBJIll1lr .. ..,VU~ from ciedltor ... te.SI!Jt 
of any Claim. sbaII be .. ilWakd' .. port ofth. ObLigntlon; 1lir Jll!lPO!ICS otthls Agreement as of' 
the dale II ori8lnaJly. arose. or·~ ...... d. " ". 

'.. , 7.' TI!RMlNAnON. -rhl.~shall~"~in~futca~~t 
1lII1i1.1Ijtd'ahall tenDin4te DJl!j upoll,.lhrHinaland lrtl>Vocaliio p,yment of(l) eochQ'ftha 
Obligalions;·('d) 0Il01t 1inbiIIt.Y. QOa1 a:od ""JlOll.!IO tha<<l1Iarantor ~ obligstcd to N puDmant 10 
~eotion3. of this A8ret.O!!"'t wf!h '~cCt to IlAl'CIaInI theietn1'ore or thcrca1ler ~g with 
t;espeOl to any of ,the Obligai!ons·ond (Iii) each ciosI end 0l<p$!C'1ba! Onntanlor h; obliPtod 10 ' . 

. 'P'IY punuanl Ul Scct!o)14 nflhD AgJtClIlCIlt. whuthor 1hCRtofure OIl thftreaftet 1Irl3Ing., . 

. '. .8., .'WA:tvsa·OFRIgHf.oP StlBROcM.'itON ANDSIM~L~luuGiITS. 
Gnamtitor Urevocobly ~rvc.. withont gny noll ... eablulj!ht o£Subrogation, indomDltlcatlon, 

.rcilllb1it!tCmcnfor OQnlributlon, end each lI\mllar right, ~t Debto, bcIoti>fore or bcrOllftCJ . . 
~in conneetii)Q wilh t)Wl Agrecmentilrenyoflbp ObJiPtjo .. mi.IiI CIedltor~llJll 
aod fino! pa)'lllOlU oft)!e q~(jgali_. .' : . 

9. ., CmuAlN CONSI!liI'S' AND W AlVllRs. 
9 • , '.' 

. . . a. ExoepIId the extent oiq,l'CIIS!)' ~od In tltls Agniement, thl. ' 
Agr_tobllllnotb'PIOdifiedor1ermlnatod.lloobligationof~p_tl!)thla' . 
Ag,.ccinent and. DG right dr I1I1Illldy Of Creditor'j)\IlS1IIIIIf to·thho AlIfOOlllelll. or orlillna as a iesult . 
of ~ Apinonl shall he.impaIred or othoi;vlao BJlmsely affov1ed. and no snell rigbt or rmnedy 
iIhOll b. waivod, by "FI.uct, omlulol\ or o~ tIiInJJ, whether hcteiofuro o",,~ or hete., 
OCCIllring. Guanurtor Imvow)lly c\Ul8!llll';w\IbmIl: my noIlce, to each act, omlaslol1 and ot/icr 
1,bfng.·wlle1hdr heretofure.oPcllrtod or ~ occuain& dult Wl?uJd. or might, but Cor mcb '. 
eonsont, mocji1Y or 10rmJnat0:1bls A~CII1"~ DopaIr '1f othlllWbe !,clvi>rsely. nffeat IIily sach 
'obliglltfon, right orremedy or·op~. 8. a waiver ofany such right or.Nmedy. WdhoiItJln)ltlng 

. the gencrolity ofllllt,p;eoedi!lgtwo ..... '"'.Il.!. this AgJ1Iemenl shnll Dol bo.modjlled or. :. 
. . teIminJ.tI:d by. 110 sQoh'obllgation, rlgb.l.or JC1Ilody shall In! JmpUrod or o~ ad~1y 

.a./kOted. by. DO su,cih ngl¢ or J;UIIloa".sbaII bd'wlliVed by. ~'auch.con..nl shalIapplyID, wheihcr 
. he.elofurc ~ or Iumooftcr ~g, (l) OIly oxteJ1Bloll, nmewal, refioonoiog or other . 

. . II1Gldification or repJacoIDent, /lSSigDineut, _plO~ .... Oollation. di.oharge. Invalldlly. 
impairment, UlIOII1'orceabi orcbango' III mylenn or cmulItionof,.".. ~ ~ lIlSpIlot w. 
oJ: MY ~ofllllY,parlIelpallon In, anY of lb. Ob!Igations or any 'Qbligalion ofDcblor or OIlY 

... 

.'. 

't 

-----_ .. _------------
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other Poman; Cd) any'ftOOCjlIance l'f any Dther PezSqn, (ill) ~ ~ or WBI\rer of, any &ibm. ' 
, ~r de!aYlIl)!' 10 oxon:lso;!"'i ro~ fuSm ~ising. 'Qt ... y noIic. t!fior to ex6rCislnI!', lIllY . 
. nght or remedy of Clodil"!'" ar""y other P"'1'ontoiiltlnglo 1lIIY of tho Obligalious ar' against 
·Doom, Guarantor or any other P~I8OD,'(IV) lillY <;asO or pthor)mlceo<liDSPl{ml.dnHO ony . 

· ~ptey,lJisoJveney or similar alituto with tesp""t to.Debtor, ~.or ony othor Poraoa, 
'.' (v) any ,fiIiInro GfCl.d1taror ~ othct Persrui to make, pro"" or vote 1liiY clolm roI.atinglo my of, 

fila Obllgalfans,.or 1iny.1hllure llt lilly 8UOb clohn til be allowed, In llI\Y """. or Ctbe~ prooCcdlng 
PlU3ll!Ult,to Iin'i ~,lasolveooy. or slmiluz ~ (vi), tho ohnilatlo~ ~,.In'g at any tUne . 

·.odium time to lillie paid mlWl or relluced and thCI1lncro~ or o_eding any 1II1lOunt, (vii) . 
any rofu~ol orothet fI!l1ure ot~tor or lIllY otlm-P._n to gtant Bay Or lillY addillon.ol credit 
or other financial accommodation to Debtor, Oiwontor or any ~ Porson or provldli to ' , 
(iu.muor my ai: complete and oe<imalB information wating to Dcbloror ~ .other Person or tb~ 
hushuosa, opamtioll(l. assets, ai!ioita' or OQIIdilion (firIanClJi or otbel) of Do bWr Dr. 1lIIY o1hct 
PctSOD.. (viii) ""y nojice to Croditoror lIP)'o!hcr PoIium·from <3uluiu1to,or anyo\hUPetoonnot 

'to sront any ar my 'additional <:mJit or other iilianDlot ."""muiOlli,donto DObtorotio take or not 
. 10 -lIllY otlW aollO!). (jx) tho IUlCOptmco'by qr,dllor or 1lIIY oilier P"';on of Imy Writing , 
lntiinded by Do""" Of'!llYOI!wr Pcrsoll:to,creatOIlll m:cord ""d.satlsfactloll:wlth~t to IIIIY of 
!he Obllpliorui or.lIIll"obligat!9D ofDllbtor. ~ Ot any.~ Person; (x) the !lIMIIet or . 
aider of opplioaticin of 8Ilymonoy nppJlod 1/1. payment of 1lIIY atlbe Oblig.Uo.,., (xi) OJiy change 
in the crwncishlp, membership, IllO:IItlon, buslnOSlJ, IIlIinc, IdcI1tiir or aInICtUnl '!fD~tor or any. 
olhM-PelSM or(xli) thO execul!on IU1d delivery to Cmlitorby GuanmIotofwy all"'CDlCotor . 
·_tyothoi-tbaD.this~nt· . , , ' '.' . . .,. , . . 

b. Ou~rirrevOoablY wai~ .. ; wiu,;,ut ;';Y'noU"; ~aCh a.talld . 
oth<ir1hiDg upon whlo)l; butlbr sucb waiVer,any ob1l811tlou ofGuai'a(llor plUSmmt tothn 
oAgrocmOnt or any right or liIfQocIy of C~~ tq 1hi8 A~ or lIIismg .. a rosilll ot 
Ibls ApemOll1 would or mlght be'oondillouod. WithouilimitiDg lhe ienomUty of tho preceding 

· 'en~ no such obllgatl~n, right or rem.~ .ball b. cCrulIticned !lP"Do and ouch waiver shall· , 
, apply 10, (i). tho accoptonco of Ibis Agreement byCredltor. (ll) II!1Y 4emand,upon. or p~. 
or prOtest III Dobtoft G~ot.r any otherPct,oa. (Ill) any cxerol",ofi\nyright Drl\lllll:iI)' of 

, CnoIllor o~ OIly other Person ~ 10 any' o{tho tlbll,toWolls or agll!nst De.blot, OwIraDl!>t or. 
any q!hqr Person or (tv) lIIir uoiI<e taD.btot. Ouamnbir fit 1lIIY o1hor p~ oftbo IICcc~.'of 
thn~cot'by CmIltor. lIIIY!ncmlng orIlonpt1ymonl of~oftho Obligaliou8, anjeve.ntar 

· C<lJ1ditioo atilahmlt rela!IngiO bny Gflbo Obligatlons,III1Y exorelsa or My.right ot remedy O! 
Crediim or IIIIY other "'oisQl1 roladns to 1lIIY of tho o.blis;1tlons or ag.m.t Debtor; GuararItO~ or 

· any olhw: P_ any action tnInm or nat taken by CredJt~r or imy o1hor.P.".,ll or!SI>Y other 
"mallei.. . . '. . " . ." 

'. . . '.' 0.' UPOI1anB;';'DtofDefaulthyDeblo<in~tOanyoflh •• 
OblltPltiOll¥, a,8epfldto a~limi or .otians my b. broughtot prosecuted n~ ~ucrantor 
!m>spell\iVt! whotb'r'scliOD is brolight against Debtor Dt-..hothet Dehlor b. Jl'med In lilly suob . . 
.ction auctions. .' . , 

--_." ...... --... -- .. 

" . 

" 
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.10. MlS'CELLANllOUS; 
, . , 

.. ' . a., TJic exe\lUIion, d.livOl}' to Creditor IIJld peri'o.tJDft"ee o(.this . 
Agree,mo.t by Quazai,lor sbaIlnol modify or ternUriaIo Wll' other ~cnl Or iti$'t\mont 
,(includlIlg, but not 1imited to, any agreement.of ~ which Deblqr, <Juar8mot or An)! 
other Person is bound or bnpalr at' othirwis~ JI/VozscJy any obllgotian ofV.bIo'l' 
Guarantor or any other PC!IKIll PUI'IIua:'t to imy slleli oth ..... greeDl~ or insl/lJll1Ont, . 

, ..' ' b. ADy'!lDu;., ttquiood or,j"m';i«ed to be g1,..n.~'" thi.. A~nt .. ' , 
shal1,b~ gl~(l) iet() ~.tUi<; ad~~ forth Intltl>intIodllotmypuagrapli ~f1hb 

" Agreement and (i1') if~ Credltot, at 6S ;Sjddtn ~Iik. DriVe, lUmo NV 89521,'" ' 

, " , ' c .. ' ~A~enishaiJbo'~1JP.OD'Gu ...... ot,opdoai:hlogai 
topte.I!"'lalive,"""cesset IlI!d assign •• at Onu'"""" and shaIllnwo to tho boilofit of and b. 
enforceable by. Creditor and eaob su......,' and osslgneo of Creditot. 
, :'.' ' , . , . {, . . 

" do Thill ABtoemCftt conlllins tho cnUR agreomcnt between' Creditor ' 
and CluarUmorwith feipcol lathe sUbject IDlIItc< ofthfs APmcnl, and supemed .. eacll."iion 
horetofo/'4l tIikon. of IIdt tabu, each courso at coruIuct haietllfo ... pursued, ...,.,pted or,,;.,quie=d 
in, and.o!'Ch oiul 0' wrlIton "8f"OIlt"'\tand ~n heroiotln:o made, by or on behslf of 
Creditor wIIb respect 1I;I.oreto. No acti9!' hantofOIe or he~ taken or Dot tllkeo, DO coumc of 
ooll,lkwt lu!rotoforc or horcilft"l' pumlCd, ".opled or ",,<jlIi •• ~ iD, no oral or WriIteI!.llgreempnl 
or""Pl"'enta\ion lWeWorO '1'rute, and no oral'agrwnent 01' !D)lftlSell!ation ~er, made, by ~l 
OD behalf of Credllcr shall Jiwdify, or ~ this A~OJIIClit, impair otothorwisc advmoly 
affi:ot any Qh.ligation ofQuanvrtorpUlllllont to this Agreeinlmt or any ~ orromady DrCt;Oditor 

.)l1im!lInI1O tWo Agreement or arfaIng as a: resull oftIUs "':grecJnentor operate as .. waivllI ofony 
Such rightQr remedy. N<> modlfioation oftbla.AgNemont or walvor of an:\, """h rigb! or %IlII1edy 
shall be'effi,dive:unleas m~ in wrlIiilg- dufy _ .. tad by Ctadltor IIOd spec!fically'rderringtD 

· ~"lllruidifia.tioD or woiver.· , .', ' 

" : • '.,' .AlI ~sbIS';'d -001 •• ofCtedita{ ~fo ~ A~mentor' 
~.ing ~. NSnlt oftbla Aa=melIt sbaII be OWllu1alivo. And lUi sucllright o.t.l'llDlB<ly ~ ba 

• ~IUB~ve 9fanrCllh",."ch·rishl or: I'C/Ilady, . ' 

" 't:' ~e.r 'pDasib~. ~aeh'~km'oCihi. Agreement,shall b¢. 
~ inouolunllDJlCIIlI 10 be .• ff~Snd validundoupplkablolaw, Jf,howewr, any' 
sud1 provbIOlI sbaIl b. prohlblled, by Of invalid, wI4<or oQCh law; iuhall be d.em .. ' modi/i,ed 10 . 
conllmn 10 tbo-lIIilllmutn rtquIrmitlllilD ohllOhlaw, or; lffuianyioBSonltla Dl>t<!cemc;d 80 

· ·.IlIl>dlfiad,lt Sbo1I be JIl'QI1Iblted Qr jnvalid'oOlY to the'extent ofauchPfQhibition od""",ldilY 
without thlS ",maiodor thereof or any othei "'lob p(OVbion be\rig ptOhjblto~ or invalid. ' 

. ,' .. ' . ,II', i'I#~~~shaJl bo.~edbyandCOIlBtr\le~IDtofPrOtcd 
ond onfutcad In 1lCCOt'danc<t with tho Intemallaw of tho Stale ofN ........ wltlwUt ... gard to 
prino!Pt ... ofconlllctoflilws." ", ..' ' 

" , 

:' 
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, h. GUlII1Ultor lum:by COllSCllts to submit himll6lfto tho p<ll'llQ1101 
jurisdiction of tho applicable ""urts of tho Stale of Nov ada located wIthin w..t.oe County in th. 
Nevada Dislricl. Ally claim, demand, ootion. suit, litigation. or dispute tlriBing out n.f or ",I.ling 
to this Asrooment .haII bolitlgalod in thooo courts. 

, .. --. .,' ~ ........... -.... ~ ~- .-... _, ..... -. __ .. -..... --~.. -,. 
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EXHIBITS 
D through G 

FILED UNDER SEAL 

EXHIBITS 
D through G 
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FINAL EXECUTION VERSION 
211S3S(KL6.doc 

EXHffilTH 
TOLLING AGREEMENT 

(See attached.) 
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TOLLING AGREEMENT 

This TOLLING AGREEMENT is entered into by and between JH Inc ("JH") JERRY 
HERBST ("Herbst") and !HE EDWARD W. BAYUK LIVING TRUST ("Th~ Bayuk Trust"), 
JH and Herbst.are collectlVe!y referred to herein as the "Herbst Parties." The BaYUk Trust and 
the Herbst PartIes are colJecttvely referred to herein as the "Parties." 

RECITALS: 

A. JR, and P.A. MORABITO & CO. LTD., a Nevada corporation ("PAMCO") 
entered into that certain Amended and Restated Stock Purchase Agreement dated June 28 2007 
(the "ARSPA"), whereby JH was to purchase the stock of BERRY-HINCKLEY INDUSTRIES 
a Nevada corporation C'BHI") from PAMCO. Herbst was the guarantor of the JH obligation~ 
under the ARSPA, and Paul A. Morabito ("Morabito") guaranteed the obligations of PAMCO. 
CNC is the successor in interest to PAMCO. The transaction contemplated by the ARSPA 
closed on July 2,2007. 

B. A dispute developed between the Morabito Parties (as that tenn is defined in the 
Settlement Agreement to mean CNC and Paul A. Morabito) and the Herbst Parties regarding the 
sale of the BHI stock to JR. Based thereon, the Morabito Parties filed a lawsuit against the 
Herbst Parties on December 3, 2007. The lawsuit was captioned Consolidated Nevada Com., et 
al. y. JR. et al., and was filed in Department 6 of the Second Judicial District Court in and for the 
County of Washoe (the "Court"), Case No. CV07-02764 (together with all claims and 
counterclaims, the "Action"). 

C. The Herbst Parties filed numerous counterclaims in the Action against the 
Morabito Parties, including, but not limited to, fraud in the inducement, misrepresentation and 
breach of contract. 

D. The matter was tried before the Honorable Judge Brent Adams by way of a bench 
trial commencing May 10, 2010 that lasted for several week.s. At the conclusion of the bench 
trial, the Court found that the Morabito Parties had breached the ARSPA and committed fraud in 
the inducement and misrepresentation in relation to numerous aspects of the transaction 
contemplated by the ARSPA. The Court ultimately awarded the Herbst Parties total damages in 
the amount of One Hundred Forty-Two Million, Five Hundred Ninety-Seven Thousand, Two 
Hundred Eighty-Eight and 801100ths Dollars ($142,597,288.80), representing both compensatory 
and punitive damages (the "Judgment"). The Judgment was entered by the Court on August 23, 
20 II. There was also a Determination that the Morabito Parties owed the Herbst Parties $6.7 
million tor the working capital of BHI pursuant to the ARSPA. 

E. On October 12,2010, the Court entered its findings of fact and conclusions or law 
related to the Judgment (the "Findings of Fact and Conclusions of Lqw"). The Findings of Fact 
and Conclusions of Law outlined the factual and legal basis for the Judgment. 

F. The Herbst Parties contend that prior to and .fter the Court's oral pronouncement 
of judgment, Morabito undertook numerous fraudulent transfers and conveyances in an effort to 
conceal assets and render himself judgment proof. Morabito denies such allegations. 
Notwithstanding the denial by Morabito, the Herbst Parties believe they possess valid claims 
against eNC, Morabito, individually and in his capacity as Trustee of the Arcadia Living Trust, 
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Edward Bayuk, individually and in his capacity as Trustee of the Edward William Bayuk Living 
Trust, Salvatore Morabito and Trevor Lloyd, for recovery of funds the Herbst Parties believe 
were transferred in violation of Nevada's Uniform Fraudulent Conveyance Act (each of the 
foregoing causes of action a "Fraudulent Conveyance Claim"). The Morabito Parties Edward 
W. Bayuk, individually and as trustee of the Edward W. Bayuk Living Trust, Salvatore 
Morabito, and Trevor Lloyd contend the transfers were done for fair value and dispute that any 
transfers were fraudulent. 

G. The Herbst Parties and the Morabito Parties agreed to settle the Action, and, on 
November 30, 2011 executed the Settlement Agreement and Mutual ReleaSe ("Settlement 
Agreement"). As part of the Settlement, CNC and Morabito executed a Confession of Judgment, 
to be filed in the event that the Morabito Parties default under the Settlement Agreement and 
such default is not cured by the Morabito Parties. 

NOW THEREFORE, the Parties hereby agree as follows: 

I. The above Recitals A through G above. are hereby incorporated by reference 
entirely herein and expressly agreed to by the Parties. 

2. The Bayuk Trust hereby agrees that any limitations period under Nevada law and 
the statute of limitations for filing or prosecuting claims against The Bayuk Trust that are related 
to the alleged transfers referred to in Recital F, including but not limited to, the Fraudulent 
Conveyance Claims, are hereby tolled pending the full and complete performance of each and 
everyone of the Morabito Parties' obligations under the Settlement Agreement or entry of the 
Confession of Judgment, whichever is first to occur. 

3. In exchange, the Herbst Parties hold in abeyance all claims against The Bayuk 
Trust related to the alleged transfers referred to in Recital F, including but not limited to, the 
Fraudulent Conveyance Claims, pending the full and complete performance of each and every of 
tbe Morabito Parties' obligations under the Settlement Agreement or entry of the Confession of 
Judgment, whichever is first to occur. 

III 
III 
III 
III 
Iii 
III 
III 
ill 
ill 
ill 
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III 
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4. The Herbst Parties shall have no obligation to hold in abeyance any claim related 
to the Action against any of the foregoing individuals or entities that fail to deliver a duly 
executed Tolling Agreement within sixty (60) days of Closing. 

THE EDWARD W. BAYUK LIVING TRUST 

By: __________________ __ 

Its: -------------------
SUBSCRIBED and SWORN to before me 

this __ day of ______ , 2011, 

by EDWARD W. BA YUK 

Notary Public 

JH, INC .• a Nevada corporation 

By:. __________________ _ 

Its: _________ _ 

SUBSCRIBED and SWORN to before me 

this __ day of ______ ->. 20 II. 

by JERRY HERBST. 

Notary Public 
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JERRY HERBST. an individual 

SUBSCRIBED and SWORN to before me 

this __ dayof .2011. 

by JERRY HERBST, 

Notary Public 
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2 

3 

4 

5 

6 

7 

8 

II 

GORDON SILVER 
JOHN P. DESMOND 
Nevada Bar No. 5618 
EmailUdesmond@gordonsilver.com 
BRIA R. IRVINE 
Nevada Bar No. 7758 
Email: birvine@gordonsilver.com 
100 West Liberty Street 
Suite 940 
Reno. NY 89501 
Tel: (775) 343-7500 
Fax: (775) 786-0131 

Attorneys for Defendants/Counter-Claimants 

9 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

10 IN AND FOR THE COUNTY OF WASHOE 

II CONSOLIDATED NEVADA CORP., et aI., ) 

12 Plaintiffs, 
j CASE NO. CV07-02764 

13 

14 

15 

16 

17 

vs. ) DEPT. NO. 6 
) 

IH, INC., et aI., ) 
) 

Defendants. ) 
) 

------------) ) 
JH, INC., et aI., 

Counter-Claimants, 
18 vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

19 CONSOLIDATED NEVADA CORP., et aI., 

20 Counter-Defendants. 

21 

22 

23 

24 

25 

26 

27 

28 

) 

----------------------------) 
CONFESSION OF JUDGMENT 

Defendants/Counter-Claimants JH, INC., JERRY HERBST, and BERRY-HINCKLEY 

INDUSTRIES, by and through their counsel of record, Gordon Silver, file the attached 

Confession of Judgment, Exhibit 1 hereto, against Plaintiff7Counter-Defendants, 

CONSOLIDATED NEV ADA CORPORATION, and PAUL A. MORABITO. 

III 

-1-
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AFFIRMATION 
Pursuant to NRS 239B.030 

The undersigned does hereby affinn that the preceding document does not contain the 

social security number of any person. 

DATED this 18th day of June, 2013. 

GORDON SILVER 

/s/ John P. Desdmond 
JOHN P. DESMOND 
Nevada BarNo. 5618 
Email: jdesmond@gordonsilver.com 
BRIAN R. IRVINE 
Nevada Bar No. 7758 
Email: birvine@gordonsilver.com 
1 00 West Liberty Street 
Suite 940 
Reno. NV 89501 
Tel: (775) 343-7500 
Fax: (775)786-0131 

Attorneys for Defendants/Counter-Claimants 

-2-
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-

EXHIBIT TABLE 

Exhibit Description Pages' 

1 Confession of Judgment 20 

I Exhibit page count is exclusive of exhibit slip sheet. 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of GORDON SILVER, and that on this date, pursuant to 

NRCP 5(b), I am serving the attached CONFESSION OF JUDGMENT on the party set forth 

below by: 

X Placing an original or true copy thereof in a sealed envelope placed for collection 
and mailing in the United States Mail at Reno, Nevada, postage prepaid, following 
ordinary business practices 

Certified Mail, Return Receipt Requested 

Via Facsimile (Fax) 

Placing an original or true copy thereof in a sealed envelope and causing the same to 
be personally Hand-Delivered 

Federal Express (or other overnight delivery) 

Hand Delivery 

X Via E-Mail 

addressed as follows: 

Barry L, Breslow 
Robison, Belaustegui, Sharp and Low 
71 Washington Street 
Reno, NV 89503 
BBreslow@rbsllaw.com 

Dennis C. Vacco 
Lippes Mathias Wexler Friedman LLP 
665 Main Street, Suite 300 
Buffalo, New York 14203 
dvacco@lippes.com 

DATED this 18th day of June, 20l3. 

lsi Cindy S. Grinstead 
An Employee of GORDON SILVER 

-4-
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EXHIBIT 1 

EXHIBIT 1 

F I L-E D 
Electronically 

06-18-2013:02:03:46 PM 
Joey Orduna Hastings 

Clerk of the Court 
Transaction # 3796507 
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2 

3 

4 

5 

6 

JOHN P. DESMOND, ESQ. 
Nevada State Bar No. 5618 
BRIAN R. IRVINE ESQ. 
Nevada State Bar No. 7758 
JONES VARGAS 
300 E. Second Street 
Suite 1510 
P.O. BOl( 281 
Reno, Nevada 89504-0281 
Telephone: (775) 786-5000 
Facsimile: (775) 786-1177 

7 Al/orneysjOrJH,lnc., Jerry Herbs/. 
And Berry-Hinckley Induslrles 

8 

9 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

lOIN AND FOR THE COUNTY OF WASHOE 

11 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

JH, INC., a Nevada cOiporation; JERRY HERBST. CASE NO.: 
an individual; and BERRY-HINCKLEY 
INDUSTRIES, a Nevada cOiporation, DEPT. NO.: 

Plainti ITs, 
vs. 

CONSOLIDATED NEVADA CORPORATION, a 
Nevada coiporation; PAUL A. MORABITO, an 
individual, 

Defendants. 

I 

CONFESSION OF JUDGMENT 

RECITALS: 

A. JH, and P.A. MORABITO & CO. LTD., a Nevada cOiporation ("PAMCO") entered 

into that certain Amended and Restated Stock Purchase Agreement dated June 28, 2007 (the 

"ARSPA"), whereby JH was to purchase the stock of BHI from PAMCO. Herbst was the guarantor 

of the JH obligations under the ARSPA, and Morabito guaranteed the obligations of PAMCO. 

CNC is the successor in interest to PAMCO. The transaction contemplated by the ARSPA closed 

on July 2,2007. 

217Sl790.doex 
Page I of 15 
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B. A dispute developed between the Morabito Parties and the Herbst Parties regarding 

2 the sale of the BHI stock to JH. Based thereon, the Morabito Parties filed a lawsuit against the 

3 
Herbst Parties on December 3,2007. The lawsuit was captioned Consolidated Nevada Com .. et 81. 

4 

5 
y. JH. et aI., and was liIed in Department 6 of the Second Judicial District Court in and for the 

6 County of Washoe (the "!&!!!:til), Case No. CV07-02764 (together with all claims and 

7 counterclaims, the "Action"). 

8 C. The Herbst Parties filed numerous counterclaims in the Action against the Morabito 

9 Parties, including, but not limited to, fraud in the inducement, misrepresentation and breach of 

10 
contract 

II 

E 12 
D. The matter was tried before the Honorable Judge Brent Adams by way of a bench 

$I "I 
~ 

:!l ~ 13 
"'i -;:; « '" :!I IS 
~ .riiih 14 
~j~!1f 

15 ~ .. 
U~H 16 ..., j .;~ 

0 ~ 17 0 ... 
~ 18 

trial commencing May 10, 20 10 that lasted for several weeks. At the conclusion of the bench trial, 

the Court found that the Morabito Parties had breached the ARSPA and committed fraud in the 

inducement and misrepresentation in relation to numerous aspects of the transaction contemplated 

by the ARSP A. The Court ultimately awarded the Herbst Parties total damages in the amount of 

One Hundred Forty-Nine Million Four Hundred Forty-Four Thousand Seven Hundred Seventy-

19 
Seven and 80/l00ths Dollars ($149,444,777.80), representing both compensatory and punitive 

20 damages (the "Judgment"). The Judgment was entered by the Court on August 23, 2011. 

21 E. On October 12,2010, the Court entered its findings of fact and conclusions or law 

22 related to the Judgment (the "Findings of Fact and Conclusjons of Law"). The Findings of Fact and 

23 
Conclusions of Law outlined the factual and legal basis for the Judgment. 

24 

25 
F. The Morabito Parties appealed the Findings of Fact and Conclusions of Law as well 

26 as the Judgment to the Nevada Supreme Court as identified by those certain appeals captioned 

27 Nevada Supreme Court Case Nos. 54412 and 57943. The Herbst Parties filed numerous cross-

28 

Page 2 ofl5 
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appeals in the subject appeals. The appeals med by the Morabito Parties and the cross appeals filed 

2 therein by the Herbst Parties, are collectively referred to herein as the "~." 

3 
O. The Morabito Parties have represented that they are unable to satisfy the monetary 

4 

5 
Judgment entered against them in full. 

6 
H. The Parties agreed to settle the Action, and, on November 30, 20 II executed the 

7 Settlement Agreement and Mutual Release ("Settlement"). 

8 I. As part of the Settlement, the Parties agreed that the Appeals would be vacated as 

9 well as the Judgment and the Findings of Fact and Conclusions of Law. 

10 
J. As part of the Settlement, Consolidated Nevada Corporation ("CNC") and Morabito 

II 

E 12 
agree to make the following cash payments to JH, Inc. in addition to other cash payments and 

= ~ :a 13 
~.j iii~ 
O~iii~ljI4 
~ ~.h 
>::.!!~ 15 
CIlad~8 
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= g 17 = ... 

'" ,:: 18 

assumption of liabilities as referenced in the Settlement. 

o December 1,2011 - $2.5 million 

o June 1,2012 - $2.5 million 

o March I, 2013 - $4 million 

o December 1,2013 - $4 million 

K. As part of the Settlement, beginning on December I, 20 II, CNC and Paul Morabito 

19 
agreed to assume any and all obligations of the tenant under the lease for 425 Maestro Drive, Reno. 

20 Nevada. including but not limited to all rental payments, CAM charges. taxes. etc. CNC and Paul 

21 Morabito agreed to provide proof of each payment under the lease for 425 Maestro Drive, Reno, 

22 Nevada (and perfonnance of any and all other non-monetary obligations) to JH. Inc. within five (5) 

23 
days of each payment. CNC and Paul Morabito will indemnify and hold hannless JH, Inc. and Jerry 

24 

25 
Herbst for any and all claims related to obligations owed under the lease for 425 Maestro Drive, 

26 Reno, Nevada beginning on December 1,20 II until the conclusion of the lease tenn. 

27 L. As part of the Settlement. beginning on December I, 20 II, CNC and Paul Morabito 

28 agreed to assume any and all obligations of the MakerlPayor under the June 29, 2007 Note between 

21753790.d ... 
Page 3 of 15 
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JH, Inc. as Maker and Payor and Arthur T. Hinckley, as Payee, including but not limited to those 

2 obligations set forth in Sections 1.1 through 1.3 of the Note, periodic interest payments and payment 

3 
of the principal and accrued interest upon maturation. CNC and Paul Morabito agreed to provide 

4 

5 
proof of each payment under the Note between JH and Mr. Hinckley (and performance of any and 

6 all other non-monetary obligations) to JH, Inc. and Jerry Herbst for any and all claims related to the 

7 June 29, 2007 Note between JH, Inc. as Maker and Payor and Jerry Herbst as guarantor and Arthur 

8 T. Hinckley, as Payee. 

9 M. As part of the Settlement, beginning on December I, 20 II, CNC and Paul Morabito 

10 
agreed to indemnify and defend Berry-Hinckley Industries and Jerry Herbst In the lawsuit captioned 

II 

~ 12 !:: 
as Desi Moreno, Trustee of the Desl Moreno 200 I Trust, et al. v. Berry-Hinckley Industries, et aI., 

II ~ 13 :!l 
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Case No. CVIO-02329 in Department 4 of the Second Judicial District Court in and for the County 

of Washoe. CNC and Paul Morabito expressly agreed to indemnify Berry-Hinckley Industries and 

Jerry Herbst from any finding of liability or assessment of damages in that action. To facilitate the 

assumption of the duty to defend and indemnify in the context of the aforementioned case, CNC and 

Paul Morabito agreed to amend the Answer previously filed. It was agreed that the Amended 

19 
Answer would admit liability to JH, Inc. pursuant to the indemnification provisions of the Amended 

20 and Restated Stock Purchase Agreement. Specifically, pursuant to Article 9.I(d) of the ARSPA, 

21 CNC and Paul Morabito agreed to admit that they were obligated to indemnify Berry-Hinckley 

22 Industries and Jerry Herbst for any loss that has already been suffered and any loss that may be 

23 
suffered in the future as a result of the lawsuit filed by the Moreno Plaintiffs. It was agreed that 

24 

25 
failure to timely indemnify Berry-Hinckley Industries and Jerry Herbst from a findings of liability or 

26 damages would constitute a default under the settlement agreement. it was also agreed that in the 

27 event a judgment is entered against Berry-Hinckley Industries andlor Jerry Herbst. Paul Morabito 

28 and CNC agreed to either (I) satisfy said judgment within fifteen days; or (2) tile a notice of appeal 

21753790.docx 
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of said judgment within thirty days and post a bond pending appeal to stay execution against Beny-

2 Hinckley Industries and/or Jeny Herbst. In the event of an appeal, if the decision is affirmed, Paul 

3 
Morabito and CNC agreed to pay any judgment within fifteen days of an order of affirmance from 

4 

5 
the Nevada Supreme Court. 

6 N. Paul Morabito, individually and as trustee of the Arcadia Living Trust, agreed that 

7 the real property located at 8355 Panorama Drive in Reno, Nevada currently held in the name of the 

8 Arcadia Living Trust would be listed for sale as soon as possible. The initial listing price was to be 

9 set as follows: 
10 

• JH, Inc. and Jeny Herbst, on the one hand, and CNC and Paul Morabito, on 
II 
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the other hand, would each commission an appraiser of their choice that is licensed in the 

State of Nevada with at least five (5) years experience appraising residential real property in 

Northern Nevada. 

• Each appraiser would prepare a sale appraisal of the Panorama Drive 

property. The party requesting the appraisal would bear the expense of the same. 

• The initial listing price would be the mid-point, to the nearest thousand 

19 
dollars, between the two appraisals. The listing price must be a minimum of $2.5 million. 

20 Paul Morabito, individually and as trustee of the Arcadia Living Trust, represented and 

21 warranted that there Is an existing mortgage on the real property located at 8355 Panorama 

22 Drive with a remaining pay-off amount of approximately $1 million. Mr. Morabito 

23 
represented and warranted, to the best of his personal knowledge, that there are no other 

24 

25 
mortgages or liens on the Panorama Drive property. 

26 • Paul Morabito, individually and as trustee of the Arcadia Living Trust, agreed 

27 that, upon the sale of the real property located at 8355 Panorama Drive, JH, Inc. and Jeny 

28 Herbst would receive the net proceeds of that sale, after closing costs and the existing $1 

217S3790.doe, 
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million mortgage are paid. Should JH. Inc. and Jerry Herbst receive more than $1 million in 

2 net proceeds from that sale, CNC and Paul Morabito would be entitled to deduct any amount 

3 
received by JH, Inc. and Jerry Herbst in eKcess of $1 million from the $4 million payment 

4 

5 
scheduled to be made under this settlement agreement on December 1.2013. 

6 • [f the real property located at 8355 Panorama Drive, Reno, Nevada did not 

7 sell within six (6) months of the first listing date, representatives of each of the parties 

8 agreed to meet with the listing agent to determine if any actions should be taken to enabie 

9 the property to be sold. 

10 
O. As part of the Settlement, CNC and Morabito agreed to eKecute this Confession of 

II 
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Judgment and stipulate that it is non-dischargeable in any bankruptcy proceeding filed by either 

CNC or Paul Morabito, in the amount of $85 million. The Confession of Judgment may be filed, eK 

parte and with no notice to CNC or Paul Morabito. should CNC or Paul Morabito fail to perform or 

default on any of their obligations under the Settlement, and said failure to perform is not cured 

within fifteen ([5) days. [n the event all payments are made and obligations performed under the 

Settlement by CNC and Paul Morabito, this Confession of Judgment will be returned to CNC and 

19 
Paul Morabito once all payments have been made and obligations performed. 

20 P. [n the event this Confession of Judgment is filed following an event of default which 

21 is not cured within fifteen (15) days, CNC and Paul Morabito agree not to defend or contest the 

22 filing of the Confession of Judgment. 

23 
NOW THEREFORE, CONSOLIDATED NEVADA CORPORATION, a Nevada 

24 

25 
corporation ("CNC"), and PAUL MORABITO, individually ("Morabito") hereby consent, stipuiate 

26 and agree to the entry of judgment as follows: 

27 1. The above Recitals A through P above, are hereby incorporated by reference entirely 

28 herein and eKpressly consented, stipulated and agreed to by CNC and Morabito. 

~ 17S3790.d ... 
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2. Beny-Hinckley Industries ("BHI") began operations in 1928 when Wayne Hinckley 

and Lawrence Semenza assumed the lease of the Flying A Service Station on Second and West 

Streets in Reno, Nevada. 

3. In the late I 970s, Art Hinckley, Ward Hinckley's son, joined the business supervising 

the administrative staff of three employees. 

4. BHI was very successful for generations. 

S. The Stock of BHI was purchased on October 14, 2005, by P.A. Morabito & Co. 

("PAMCO"), a company owned by Mr. Morabito, for approximately $95 million 

6. Paul Morabito, the controlling owner of PAM CO, was appointed president and CEO. 

7. All real properties owned by BHI, and by related entitles as operated by BHl, were 

separately sold to PAMCO, which properties were then sold to third parties. 

8. As part of these sales, new leases were entered into with BHI as the lessee and the 

leases were at above-market rates. 

9. JH, owned by Jeny Herbst, was formed for the purpose of acquiring BHI. 

10. JH is a related party to Terrible Herbst, Inc. and to the Herbst family, who have 

decades of experience operating gas stations and convenience stores and, in recent years, some 

experience in the gaming industry. 

II. By no later than December 31, 2008, BHI had zero value. 

12. The ARSPA consists of two components. 

13. First, the transaction consisted of the Development Sites. The Development Sites are 

ten parcels of real property that were partially improved or would be improved to create 

convenience stores and gas stations. 

14. The primary assets in the second category were the operating convenience stores and 

gas stations. 

IS. Section 2.8(c) of the ARSPA obligates the seller to enter into a construction 

management agreement with the buyer and that agreement is attached as Exhibit E to the ARSPA. 

16. The Construction Management Agreement ("CMA ") provides that, in consideration 

for the purchase of the Development Sites by owner, the construction manager, which is Washoe 

117S3790,docx 
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Construction Management Services, LLC ("WCM"), a company created and owned by Mr. 

Morabito, has agreed to act as the construction manager for the project. 

17. Mr. Morabito's company agreed to act as construction manager for this project in 

consideration for the purchase of the Development Sites by JH. 

18. A few pertinent provisions of the CMA are as follows: 

a. Article I provides, "[t]he Construction Manager will assist the Owner with 

the management of the Project, including monitoring Project costs, endeavoring to keep costs within 

the fixed sum contracts entered into by and between Owner and Dennis Banks Construction (the 

"Contractor") for certain of the Development Sites and within the budgets developed by Owner and 

the Construction Manager for the balance of the Development Sites for which the Owner will have 

entered Into Cost, Plus Contracts with the Contractor, . .. and working with the Contractor to 

schedule the work of the Project efficiently so that the Project will be ready for occupancy on the 

dates set forth in the Construction Contracts." 

b. Article 2.1 provides, "[t]he Construction Manager will review all plans and 

specifications and advise on systems and materials, construction feasibility, time requirements for 

procurement, Installation and construction, relative costs, and provide recommendations for 

economies as appropriate. The Construction Manager Is hereby authorized to act as the Owner's 

agent in dealing with the Architect, the Construction Contracts, subcontractors and their respective 

employees and agents." 

c. Paragraph 2.3 provides, in part, "[t]he Construction Manager will work with 

the Contractor to assure completion of the Project within the time periods set forth in the 

Construction Contracts.. In the event any change order or other adjustment is requested by Owner 

to be made to any Construction Contract, Construction manager will work with the Contractor to 

assure proper inclusion of such change order or other adjustment into the Project. " 

19. Pursuant to paragraph 3.2, the relevant tenns and conditions of the ARSPA are 

incorporated in the CMA. 

20. The role of the construction manager is to be the owner's representative to ensure that 

both the schedule of the construction project and its costs adhere to the budget and timeline for 
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construction. The construction manager asks questions and looks at the long-term items of a 

contract. The construction manager works directly with subcontractors, taking bids, evaluating the 

costs of various components of the construction, creating a construction timeline, and making, at a 

minimum, monthly reports to the owner so the owner is advised consistently of the milestones of 

construction. A good construction manager facilitates the process and ensures proper and 

responsible accounting of the owner's money on the project. 

21. The construction manager is usually involved in the construction on a daily basis and 

frequently visits the construction site. A construction manager should review the construction 

schedule with the contractor and meet with the contractor on a weekly basis. 

22. WCM and Mr. Morabito performed none of the services contemplated by the CMA. 

23. Mr. Morabito made it absolutely plain that in his view, the only purpose of the CMA 

was for him to get paid. Mr. Morabito actually said, "What does the management of the 

construction sites mean? I have no idea what that means." 

24. Garrett Gordon is an attorney with the law firm of Lewis and Roca in Reno, Nevada. 

Mr. Gordon made it extremely plain that he does not have any competence in construction 

supervision. Mr. Gordon testifled that he was called every day by Mr. Morabito, who wanted to 

know the status of the building permits so that Mr. Morabito could get his money. Mr. Gordon's job 

was to secure Mr. Morabito's money by getting building permits or certificates of occupancy. 

25. Phillip Tripoli has no capacity to, or did not in any significant way, supervise this 

project. Mr. Tripoli did not communicate at all with the owner ofthe project. 

26. Mr. Morabito was not managing the construction project, he was managing his 

money. 

27. The ARSPA required PAMCO to provide a working capital estimate prior to closing, 

which it did. There was no basis whatsoever for the contents of the working capital estimate. Mr. 

Morabito decided to simply create it. 

28. There is not one piece of paper that can be produced to support the exaggerated value 

of the company as set forth in the working capital estimate. 
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29. The major difference between Mr. Morabito's estimate and the actual working capital 

Is accounts payable. This fact Is significant. 

30. Mr. Morabito did not prepare the monthly financial statements. 

3 I. There is no evidence that the monthly financial statements were inaccurate. 

32. Mr. Morabito did not have access to the accounting system of the company. 

33. Paula Meyer, then CPO of BHI, gave Mr. Morabito evidence to understand that the 

leases were not being flipped as was being represented to JH. 

34. In the course of events leading to the closing of this transaction, there was a point 

where Mr. Morabito only wanted Ms. Meyer to communicate with him and not the lawyers or BCC 

Capital who was representing Mr. Morabito and CNC In the transaction. This is a complex 

transaction involving tens of millions of dollars. As the CPO, Ms. Meyer had access to the financial 

statements of the company while the CEO of the company, Mr. Morabito. did not have access. 

Nevertheless, Ms. Meyer was told to only communicate with Mr. Morabito. 

35. Ms. Meyer constantly had disagreements with Mr. Morabito about the amount of 

accounts payable. 

36. The accounts payable were in the range of at least five to six million. but Mr. 

Morabito represented to JH that the accounts payable amount was much lower than that. 

37. Stan Bernstein. Mr. Morabito's personal accountant, agreed with Ms. Meyer 

regarding accounts payable. 

38. Karen Scarborough. BHI Controller. also agreed with Ms. Meyer. 

39. On or about March 8, 2007. the accounts payable totaled $7,405,342.33. 

40. Ms. Meyer told Mr. Morabito on the telephone many times that she knew the 

payables represented in the working capital estimate were way too low. 

41. The estimate Mr. Morabito gave had. not only no basis in reality. but it was contrary 

to what he knew firsthand to be the truth. 

42. A claim for breach of contract requires the Herbst parties to prove each of the 

following elements: (I) the parties entered into a valid and enforceable contract; (2) the Herbst 

parties performed all obligations required under the contract or were excused from performance; (3) 
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the Morabito parties breached their obligations under the contract; and (4) the Herbst parties 

suffered damages as a result. Nev. Contract Servs., Inc. v. Squi"el Companies, Inc., 119 Nev. 157, 

161, 68 P .3d 896, 899 (2003). 

43. The CMA and the ARSPA are valid and enforceable contracts. 

44. The obligations undertaken In the CMA were in consideration for the purchase of the 

Development Sites. 

45. Every one of the obligations of the CMA were breached by WCM and Mr. Morabito. 

46. As a result of WCM and Mr. Morabito's breach, there was a total failure of 

consideration. 

47. As a result of WCM and Mr. Morabito's breach of the CMA and ARSPA, JH was 

damaged. 

48. To establish fraud in the inducement under Nevada law, the following elements must 

be proven: (I) a false representation made by WCM and Mr. Morabito; (2) WCM and Mr. 

Morabito's knowledge or belief that the representation was false (or knowledge that it had an 

insufficient basis for making the representation); (3) WCM and Mr. Morabito's intention to 

therewith induce the Herbst parties to consent to the contract's formation; (4) the Herbst parties' 

justifiable reliance upon the misrepresentation; and (5) damages resulting from such reliance. J.A. 

Jones Constr. Co. v. Lehrer McGovern Bovls, Inc., 120 Nev. 277. 290, 89 P.3d 1009, 10\8 (2004). 

49. Mr. Morabito never for a single second had any intention to perform the services of 

construction manager. 

50. Mr. Morabito's representations under the CMA were intentionally false. 

5 I. Mr. Morabito's representations were made for the purpose of inducing the purchase 

of the Development Sites by JH. 

Sites. 

52. JH reasonably relied on those representations. 

53. It is established that Morabito fraudulently induced JH to purchase the Development 

54. 

55. 

As a result, J H was damaged. 

CNC and Morabito have no claims under the CMA and the ARSPA. 
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56. There were a number of GAAP violations in the BHl accounting. 

57. The leases were mischaracterized and, therefore, violated the ARSPA because they 

were not accounted for in accordance with GAAP. 

58. The Inclusion of rent in construction in progress constitutes a violation ofGAAP. 

59. The recording of construction in progress for non-BHI companies constitutes a 

violation of GAAP. 

60. The recording of landlord deposits as a reduction to construction in progress is a 

violation orGAAP. 

61. Finally, the inclusion of Nella assets in BHl's financial statements constitutes a 

violation of GAAP. 

62. There was no basis whatsoever for the contents of the working capital estimate other 

than Mr. Morabito's decision to create it. 

63. The estimate was prepared by the Mr. Morabito, the owner of the company . 

64. The estimate was significantly and materially inconsistent with the information he 

was given firsthand by his chief financial officer and by his personal accountant. 

65. No one else reviewed the estimate that was prepared by Mr. Morabito. 

66. The working capital report that was prepared by Mr. Mombito was intentionally 

false, was done for the purpose of JH relying on it, and that JH did reasonably rely on it. 

67. There is no data in the company to support the working capital estimate. 

68. Mr. Mombito knew firsthand from his own employees and from his own accountant 

that it was incorrect. 

69. The working capital estimate was materially inflated and falsely inflated the value of 

the company, and that became apparent quickly. 

70. Had JH known the false statements in the working capital estimate, they would not 

have bought the company. 

71. The value of Berry-Hinckley Industries was materially misstated by Mr. Morabito. 

72. A company does not get many hundreds of thousands of dollars worse in the first 

thirty days. 
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73. In December of 2006, CNC and Morabito told JH that BHI was losing about 

$600,000 a year. The company was losing approximately $1 million a month. 

74. These material misrepresentations were made to fraudulently induce JH to purchase 

BHI. 

75. It is established that Morabito fraudulently induced JH to purchase BHI. 

76. All obligations of the Seller under the ARSPA are personally guaranteed by Paul 

Morabito. 

77. Morabito, on behalf of CNC, stipulates and confesses to judgment being entered 

against CNC in the amount of$85,OOO,OOO. 

78. Morabito, on behalf of himself individually, stipulates and confesses to judgment 

being entered against him Individually in the amount of $85,000,000. 

79. Morabito, on behalf of himself individually and on behalf of CNC, stipulate and 

agree that this Judgment in the amount of $85,000,000 qualifies as a non-dischargeable debt under 

II U.S.C. Section 523. 

80. Morabito, on behalf of himself individually and on behalf of CNC, stipulate and 

agree that the facts outlined above establishing the debts and obligations of Morabito and CNC 

qualifies as a Section 523 non-dischargeable debt. 

21751790.doex 
Page 13 of 15 

JHERBST000125WL002312

3606



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

IS 12 
e ~ !!! 13 

fI)!! .... Ii1 
< ~ :"lB, 

14 ~ .rS i = 
;di~" 15 
U1g~~~ 
~'*":r .. 16 
.Q ~ ~~ 

• C 17 • ~ 
~ 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VERIFICATION 

I, PAUL MORABITO, a duly authorized representative of CONSOLIDATED NEVADA 

CORPORATION, a Nevada corporation, hereby assert that the contents of this Confession of 

Judgment are true and accurate to the best ormy knowledge and authorize entry of judgment in this 

matter for the sum of Eighty-Five Million Dollars ($85,000,000.00) against CONSOLIDATED 

NEVADA CORPORATION. 

,,~v,---
,--

By: PAUL MORABITO 
for CONSOLIDATED NEVADA CORPORATION 

SUBSCRIBED and SWORN to before me 

this30'l'''dayof ~Dv€Xflbeg ,2011, 

by PAUL MORABITO. 

Jt?' nttetpoctetP,." $ 

VIRGINIA A. POOL 
Comml"lon"1791242 I 

Notary Public· California ~ 
Orange Counly -

J. • ; •• .w~.=~11·~1JJ 
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VERIFICATION 

I, PAUL MORABITO, hereby assert that the contents of this Confession of Judgment are 

true and accurate to the best of my knowledge and authorize entry of judgment in this malter for the 

sum of Eighty-Five Million Dollars ($85,000,000.00) against me, PAUL MORABITO, individually. 

By: PAUL MORABITO. Individually 

SUBSCRIBED and SWORN to before me 

this ~tl"-daYOf ND~ e-VV1.Y:JeiL, 201 I, 

by PAUL MORABITO. 

Notary ubIic 

21753790,dc;cx 

VIRGINIA A. 
Commt .. lon , 1791242 

Publlo • CalifornIa f 
Cranae Countv -
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1 JOHN P. DESMOND, ESQ. 
Nevada State Bar No. 5618 

2 BRIAN R. IRVINE ESQ. 
Nevada State Bar No. 7758 

3 JONES VARGAS 
300 E. Second Street 

4 Suite 1510 
P.O. Box 281 

5 Reno, Nevada 89504-0281 
Telephone: (775) 786-5000 

6 Facsimile: (775) 786-1177 

7 Attorneys for JH, Inc .• Jerry Herbst. 
And Berry-Hinckley Industries 

8 

9 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

10 IN AND FOR THE COUNTY OF WASHOE 

11 
JH, INC., a Nevada corporation; JERRY HERBST, CASE NO.: 
an individual; and BERRY-HINCKLEY 
INDUSTRIES, a Nevada corporation, DEPT. NO.: 

Plaintiffs, 
vs. 

CONSOLIDATED NEVADA CORPORATION, a 
Nevada corporation; PAUL A. MORABITO, an 
individual, 

Defendants. 

/ 

19 STIPULATION 

20 JH, INC., a Nevada corporation ("JH"), JERRY HERBST, an individual ("Herbst") and 

21 BERRY-HINCKLEY INDUSTRIES, a Nevada corporation ("BHT"), on the one hand, and 

22 CONSOLIDATED NEVADA CORPORATION, a Nevada corporation ("CNC"), and PAUL 

23 MORABITO, an individual ("Morabito"), on the other hand, hereby consent, stipulate and agree 

24 as follows: 

25 

26 

27 

28 
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1. CNC and Morabito consented, stipulated and agreed that Judgment in the amount 

2 of$85,OOO,000 be taken against them in the event ofa default under the Settlement Agreement as 

3 provided for in the attached Confession of Judgment ("Judgment"). 

4 2. The parties stipulate and agree that the Judgment qualifies as a non-dischargeable 

5 debt under 11 U.S.C. Section 523. 

6 3. The parties stipulate and agree that the facts underlying and outlined in the 

7 Judgment establishing the debt qualify it as a Section 523 non-dischargeable debt. 

8 

9 

10 

11 

19 

20 

21 

22 

23 
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25 
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27 

28 

DATED this 'lOft day of November, 2011. 

JONES VARGAS 

(LL~)J G 
J()ffN P. DESMOND, ESQ. 
BRIAN R. IRVINE, ESQ. 
300 E. Second Street 
Suite 1510 
Reno, NV 89501 

Aflorneys for JH, Inc., Jerry Herbst, an 
individual, and Berry-Hinckley industries, a 
Nevada corporation 

DATED this __ day of November, 2011. 

PAUL A. MORABITO, Individually 

DATED this __ day of November, 2011. 

ROBISON, BELAUSTEOUl, 
SHARP & LOW 

BARRY L. BRESLOW 
71 Washington Street 
Reno, NV 89503 

Aflorneys for Consolidated Nevada 
Corporation and Paul A. Morabito. an 
individtlal 

DATED this __ day of November, 20 II. 

PAUL A. MORABITO 
Authorized Representative for 
Consolidated Nevada Corporation 
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J. CNC and Morabito consented, stipulated and agreed that Judgment in the amount 

2 of $85,000,000 be taken against them in the event of a default under the Settlement Agreement as 

3 provided for in the attached Confession of Judgment ("Judgment"). 

4 2. The parties stipulate and agree that the Judgment qualifies as a non-dischargeable 

5 debt under II U.S.C. Section 523. 

6 3. The parties stipulate and agree that the facts underlying and outlined in the 

7 Judgment establishing the debt qualify it as a Section 523 non-dischargeable debt. 

8 

9 

10 

11 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED this ~_ day of November, 2011. 

JONES V ARGAS 

JOHN P. DESMOND, ESQ. 
BRIAN R. IRVINE, ESQ. 
300 E. Second Street 
Suite 1510 
Reno, NV 89501 

Allorneysfor JH, Inc., Jeny Hel'bsl, an 
individual, and Berry-Hinckley Industries, a 
Nevada corporalion 

DATED this __ day of November, 2011. 

PAUL A. MORABITO, Individually 

DATED this 30 day of November, 201 I. 

ROBISON, BELAUSTEGUI, 
SHARP & LOW 

BARRY L. BRESLOW 
71 Washington Street 
Reno, NV 89503 

Allorneysfor Consolidated Nevada 
Corporation and Paul A. Morabito, an 
individual 

DATED this __ day of November, 2011. 

PAUL A. MORABITO 
Authorized Representative for 
Consolidated Nevada Corporation 
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l. CNC and Mombito consented, stipulated and agreed that Judgment in the amount 

2 of$85,000,000 be taken against them in the event ofa default under the Settlement Agreement as 

3 

4 

provided for in the attached Confession of Judgment ("Judgment"). 

2, The parties stipulate and agree thut the Judgment qualifies as a non-dischargeable 

5 debt under 11 U.S.C. Section 523. 

6 3. The parties stipulate and agree that the facts underlying and outlined in the 

7 Judgment establishing the debt qualify it as a Section 523 non-dischargeable debt. 
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DATED thJs __ day of November, 2011. DATED this __ day of November, 2011. 

JONES V ARGAS 

JOHN P. DESMOND, ESQ. 
BRIAN R. IRVfNE, ESQ . 
300 E. Second Street 
Suite 1510 
Reno,NY 89501 

AllorneysjorJH, Inc., Jerry Herbsl, an 
individual, and Berry-Hinckley Industries, a 
Nevada corporation 

DATED this 3:0 day of November, 2011. 

PAUL A. MORABITO, Individually 

ROBISON, BELAUSTEGUI, 
SHARP & LOW 

BARRY L. BRESLOW 
71 Washington Street 
Reno, NV 89503 

Allorneys Jor Consolida/ed Nevada 
Corporation and Paul A. Morabito, an 
individual 

DATED this5-v day of November, 2011. 

PAUL A. MORABITO 
Authorized Representative for 
Consolidated Nevada Cornoration 
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Gordon Silver 

Attorneys At Law 
Suite 940

100 W. Liberty Street 
Reno, NV 89501 
(77S) 343-7500

Honorable Gregg W. Zive 
United States Bankruptcy Judge

OF

GORDON SILVER 
GERALD M. GORDON, ESQ.
Nevada Bar No. 229 
E-mail: ggordon@gordonsilver.com 
BRIAN R. IRVINE, ESQ.
Nevada Bar No. 7758 
E-mail: birvine@gordonsilver.com 
GABRIELLE A. HAMM, ESQ.
Nevada Bar No. 11588 
E-mail: ghamm@gordonsilver.com 
3960 Howard Hughes Pkwy., 9th Floor 
Las Vegas, Nevada 89169 
Telephone (702) 796-5555 
Facsimile (702) 369-2666
Attorneys for Petitioning Creditors JH, Inc, Jerry Herbst, 
and Berry-Hinckley Industries

certi^ that this ia a true

Attest:,

UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF NEVADA

In re:

PAUL A. MORABITO, an individual. 

Alleged Debtor.

Case No.: BK-N-13-51237-GWZ 
Chapter 7

Hearing Date: October 22, 2013 
Hearing Time: 10:00 a.m.

ORDER DENYING MOTION TO DISMISS INVOLUNTARY CHAPTER 7 PETITION 
AND SUSPENDING PROCEEDINGS PURSUANT TO 11 U.S.C §305(a)(l)

These matters came before the Court on October 22, 2013 at 10:00 a.m. on Alleged 

Debtor PAUL A MORABITO’s Motion to Dismiss Involuntary Chapter 7 Petitions (Dkt. #42) 

(the “Motion”). Counsel for the Petitioning Creditors, Brian Irvine and John Desmond, 

appeared, and Frank Gilmore and Jeff Hartman appeared as counsel for Paul A. Morabito.

The Motion and hearing having been properly noticed; and the Court having considered

104009-003/
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Gordon Silver 
Anomeys At Law 

Suite 940
100W. Liberty Street 

Reno, NV 89S01 
(775) 343-7500

Case 13-51237-gwz Doc 94 Entered 12/17/13 13:27:58 Page 2 of 3

the pleadings and papers on file herein and the arguments of counsel and having stated its 

findings of fact and conclusions of law on the record in open court pursuant to Federal Rule of 

Civil Procedure 52, made applicable by Federal Rules of Bankruptcy Procedure 7052 and good 

cause appearing, hereby denies the Motion upon the subsequent conditions:

1. The Involuntary Petition alleges that the Petitioning Creditors are eligible to file 

the Involuntary Petitions pursuant to 11 U.S.C. § 303(b). (Dkt. #1 at 1).

2. The Involuntary Petition alleges that the Alleged Debtor is a person against whom 

an order for relief may be entered under title 11 of the United States Code. See id.

3. The Involuntary Petition avers that the Alleged Debtor is not generally paying his 

respective debts as they become due. See id.

4. The Involuntary Petition alleges that the Petitioning Creditors’ claims are for 

$77,000,000. See id.

5. The Court finds that, pursuant to Fed. R. Civ. P. 12, made applicable by 

Bankruptcy Rule 1011, the Involuntary Petition filed by the Petitioning Creditors sets forth 

sufficient grounds to overcome a challenge to the Petition under Fed. R. Civ. P. 12.

6. However, the Court has not been presented evidence that the Alleged Debtor has 

any significant creditors other than the Petitioning Creditors, and that this is essentially a two- 

party collection action.

7. This Court is not the proper forum for the Petitioning Creditors to seek to collect 

on their judgment against the Alleged Debtor, and the Bankruptcy Code was not intended for 

such purposes.

8. Accordingly, the Court finds that the best interests of creditors and the debtor 

would be better served by suspension of this case, and the Court will at this time abstain from 

hearing this C2ise pursuant to 11 U.S.C. §305(a)(l).

IT IS HEREBY ORDERED and notice is hereby given that the Motion to Dismiss 

Involuntary Chapter 7 Petitions is denied, without prejudice.

IT IS HEREBY FURTHER ORDERED that all proceedings in this case are suspended 

pursuant to 11 U.S.C. §305(a)(l). The parties shall appear before this Court for a status
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conference on May 6, 2014 at 10:00 a.m..

IT IS HEREBY FURTHER ORDERED that the Automatic Stay pursuant to 11 U.S.C 

362 is hereby lifted until further order of the Court.

IT IS SO ORDERED.

In accordance with LR 9021, counsel submitting this document certifies as follows (check one):

1. __ The Court has waived the requirement of approval under LR 9021.

2. XX This is a Chapter 7 or 13 case, and either with the motion, or at the 

hearing, I have delivered a copy of this proposed order to all counsel who appeared at the 

hearing, any unrepresented parties who appeared at the hearing, and any trustee 

appointed in this case, and each has approved or disapproved the order, or failed to 

respond, as indicated below.

3. __ This is a Chapter 9,1 1, or 15 case, and I have delivered a copy of this

proposed order to all counsel who appeared at the hearing, any unrepresented parties who 

appeared at the hearing, and any trustee appointed in this case, and each has approved or 

disapproved the order, or failed to respond, as indicated below

4. __ I certify that I have served a copy of this order with the motion, and no

parties appeared or filed written objections.

APPROVED/ DISAPPROVED/ FAILED TO RESPOND 

ROBISON, BELAUSTEGUI, SHARP & LOW 

Rv: /s/ Frank C. Gilmore
Frank C. Gilmore 
Attorneys for Paul A. Morabito

PREPARED AND SUBMITTED:

GORDON SILVER

By: /s/ Brian R. Irvine
GERALD M. GORDON, ESQ.
BRIAN R. IRVINE, ESQ.
GABRIELLE A. HAMM, ESQ.
3960 Howard Hughes Pkwy., 9th Floor 
Las Vegas, Nevada 89169 
Attorneys for Petitioning Creditors JH, Inc., 
Jerry Herbst, and Berry-Hinckley Industries
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Honorable Gregg W. Zive 

United States Bankruptcy Judge
ered on Docket 
II 30, 2018
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEVADA

In re:

PAUL A. MORABITO, Case No.: BK-N-I3-51237-GWZ 
Chapter 7

Debtor.
/

JH, INC., JERRY HERBST, and BERRY 
HINKLEY - INDUSTRIES,

Plaintiffs,

vs.

Adv. No. 15-05019-GWZ

certify that this is a true copy:

Atte

PAUL A. MORABITO, 
Debtor,

beputy C!«rkr8*nkruptcy C^im
JUDGMENT1 ON THE 
FIRST AND SECOND 
CAUSES OF ACTION

Defendant.

IT IS HEREBY ADJUDGED, consistent with the Court’s Memorandum 

Decision filed April 30, 2018 and it’s Amended Findings of Fact and Conclusions of 

Law also filed April 30, 2018, which are hereby incorporated by reference as though
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set forth in full, as follows:

Plaintiffs have satisfied their burden of proof and proven all the necessary 

requirements to obtain a nondischargeable judgment under 11 U.S.C. § 523(a)(2), and 

the $85,000,000.00 less the value of any payments made by Defendant, owed to the 

Plaintiffs by Defendant, is a nondischargable debt. The Court finds in favor of 

Plaintiffs on the First and Second causes of action.
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Honorable Gregg W. Zive 
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEVADA

In re:

PAUL A. MORABITO, 

Debtor.

Case No.: BK-N-13-51237-GWZ 
Chapter 7

JH, INC.. JERRY HERBST, and BERRY HINKLEY - 
INDUSTRIES,

Plaintifis,
certify that this is a true qopy:

Attest
V. aputy Clerk,/Bankruptey

PAUL A. MORABITO, 
Debtor,

Defendant.

Adversary No.: 15-05019-GWZ

/

MEMORANDUM DECISION REGARDING MORABITO’S MOTION FOR 
REVISION OF INTERLOCUTORY ORDER GRANTING PARTIAL 

SUMMARY JUDGMENT PURSUANT TO RULE 54(B) OF THE FEDERAL 
RULE OF CIVIL PROCEDURE AND DENIAL OF PLAINTIFFS’ FOURTH

CAUSE OF ACTION

INTRODUCTION

The piupose of this Memorandum Decision is to detennine Morabito’s Motion for 

Revision of Interlocutory Order Granting Partial Summary Judgment Pursuant to Rule 54(b) of 

the Federal Rule of Civil Procedure [ECF No. 66] (the “Motion”) and to enter a decision after
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trial of Plaintifis’1 Fourth Cause of Actioa There will be two separate judgments entered. There 

will be an Amended Findings of Fact and Conclusions of Law entered and a linaljudgment that 

will replace and supercede the Court’s earlier Order Granting in Part and Denying in Part Motion 

for Summary Judgment [ECF No. 60] (the “Order”). The relief granted in the Order will not be 

changed except it will no longer be a determination made pursuant to FRBP 7056 but there will 

now be a linaljudgment based upon this Memorandum Decision, all the pleadings pertaining to 

Plaintifis’ Motion for Partial Summary Judgment [ECF No. 33] (the “Motion for Partial Summary 

Judgment”), the Court’s consideration of the arguments of counsel, the evidence proflered and the

credibility of the witnesses at the September 13-14, 2016 trial (the ’Trial”) and the Decen±>er 17, 

2016 hearing. The evidence and testimony at the Trial reinforced the Court’s fraud findings for 

the Order and provided an additional basis for nondischargeability pursuant to Section 

523(a)(2)(A) for entering a linaljudgment finding in lavor of the Plaintifis’ on their First and 

Second causes of action as set forth in the Amended Findings of Fact and Conclusions of Law. 

As to Plaintifis’ Fourth Cause of Action, it was not considered when detennining the Motion for 

Partial Summary Judgment. The judgment regarding Plaintifis’ Fourth Cause of Action is hereby 

predicated upon this Memorandum Decision and is a linaljudgment entered after the Trial, 

hearings and argument of counsel 

PLEADINGS

The Court read and considered the following pleadings in deciding the Motion, the 

Amended Findings ofFact and Conclusions of Law, the Memorandiun Decision and the two final 

judgments. Defendant Paul A. Morabito (“Morabito”).2 by and through his counsel the law firms

1 All reference to “Plaintiffs,” “Herbst Parties,” or “Petitioning Creditors” herein shall identify the Plaintiffs,

2 All references to “Defendant,” “Debtor,” or “Morabito” herein shall identify the Defendant.
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of Robinson, Belaustegii, Sharp & Low and Robins Kaplan LLP, filed his Motion on October 17,

2016. The Court reviewed the Motion, and the Opposition to Motion for Revision of Interlocutory 

Order Granting Partial Summary Judgment Pursuant to Rule 54(b) of the Federal Rules of Civil 

Procedure [ECF No. 72] (the “Opposition”), filed on November 10, 2016 by Plaintifis JH Inc.

(“JH”), Jerry Herbst (“Herbst”). and Berry-Hinckley Industries (“BI11,” and together with JH and 

Herbst, the “Herbst Parties”), by and through their counsel, the law firm of Carman Turner 

Gordon LLP, along with Morabito’s Reply in Support of Motion for Revision of Interlocutory 

Order Granting Partial Summary Judgment Pursuant to Rule 54(b) of the Federal Rules of Civil 

Procedure [ECF No. 76] (the “Reply”) and other pleadings, declarations, and documents noted on 

the record at the hearing on the Motion for Partial Summary Judgment held August 4, 2016 and at 

the Trial and the hearing held on December 7, 2016, on the Motion and final arguments regarding 

the Motion for Partial Summary Judgment.

The Court reviewed and considered the following pleadings filed by the parties regarding 

the Trial and evidentiary hearings and arguments pertaining to the Herbst Parties’ Fourth Cause of 

Action. The Herbst Parties’ Amended Complaint Objecting to Debtor’s Discharge Pursuant to 

Sections 523(a)(2)(A) and 523(a)(2)(B) and 28 U.S.C. § 2201 [ECF No. 8] (the “Amended 

Complaint”) which added a Fourth Cause of Action as alternative relief to the First and Second

causes of action. The Court reviewed the Complaint, the Amended Complaint, Morabito’s 

Answer to Adversary Complaint [ECF No. 7], Morabito’s Answer to Amended Complaint 

Objecting to Discharge [ECF No. 10] (the “Amended Answer”), the Joint Trial Statement [ECF 

No. 53], the Amended Joint Trial Statement [ECF No. 55], the evidence prolfered at the Trial, 

Morabito’s Memorandum of Points and Authorities in Support of Debtor's Findings of Fact and 

Conclusions of Law Regarding the Fourth Cause of Action [ECF No. 73], the Herbst Parties’

-3-
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Memorandum of Law in Support of Judgment for the Herbst Parties on Their Fourth Cause of 

Action [ECF No. 74], the evidence and arguments at the December 7, 2016 hearing, the Herbst 

Parties’ Motion to Reopen Evidence [ECF No. 78] (“Motion to Reopen Evidence RE the Fourth 

Cause of Action”), the Declaration of Mark M. Weisenmiller, Esq. In Support of Motion to 

Reopen Evidence [ECF No. 79], Morabito’s Response of Debtor to Plaintiff Motion to Reopen 

Evidence [ECF No. 87] (“Evidentiary Response”), the Declaration of Frank C. Gilmore in 

Support of Response of Debtor to Plaintiffs’ Motion to Reopen Evidence [ECF No. 88], the Herbst 

Parties’ Reply to Response to Motion to Reopen Evidence [ECF No. 91], the hearing held January 

18, 2017, on the Herbst Parties’ Motion to Reopen Evidence, the Court’s Order Granting Motion 

to Reopen Evidence and Setting Hearing [ECF No. 100] (“Order Granting Motion to Reopen 

Evidence”), the evidentiary hearing held March 23, 2017, regarding the Herbst Parties’ Motion to 

Reopen Evidence RE the Fourth Cause of Action, and finally, the Herbst Parties ’ Supplemental 

Memorandum of Law and Findings of Fact and Conclusions of Law in Support of Judgment for 

the Herbst Parties on their Fourth Cause of Action [ECF No. 105].

The following Memorandum Decision is being made pursuant to Rule 52(a) of the Federal 

Rules of Civil Procedure, applicable in bankruptcy adversary proceedings pursuant to FRBP 7052.

The Court is going to take judicial notice of all relevant pleadings regarding the Motion 

and the Trial, the evidentiary hearings and arguments of counsel (the “Hearings”) regarding the 

Fourth Cause of Action.

IT IS HEREBY EOUND AND DETERMINED by the Court (together with the 

Amended Findings of Fact and Conclusions of Law in Support of Judgment Regarding Plaintiffs' 

First and Second Causes of Action (to replace ECF No. 59) (“Amended Findings of Fact and 

Conclusions ofLaw”), and all findings entered on the record made at the Trial upon which the

-4-
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September 22, 2016 Order was predicated and which are hereby incorporated by reference) as 

follows:

1. The Court has jurisdiction over the matters raised in the adversary proceeding and Motion 

as core proceedings pursuant to 28 U.S.C. §§ 157 and 1334.

2. Detemrining whether a revision of an interlocutory order is warranted under Section 54(b) 

is a core proceeding in which the Court may enter a decision in accordance with 28 U.S.C.

§ 157(b)(2)(I).

3. Venue of the adversary proceeding in this District is proper pursuant to 28 U.S.C. 11 §§ 

1408 and 1409.

4. Good, sufiBcient and timely notice of the Motion, the Trial and the Hearings has been 

given to those to whom notice is required to be given in accordance with the Bankruptcy 

Code, the Bankruptcy Rules, and the Local Rules. Notice of all proceedings regarding or 

relating to the Motion, the Trial and the Hearings was adequate under the circumstances 

and materially complied with applicable provisions of the Bankruptcy Code, the 

Bankruptcy Rules, and the Local Rules.

ANALYSIS

5. FRCP 54(b), applicable in adversary proceedings under FRBP 7054, provides in pertinent 

part that:

(b) Judgment on Multiple Claims or Involving Multiple Parties. When an action presents 
more than one claim for relief—whether as a claim, counterclaim, crossclaim, or 
Third-party claim—or when multiple parties are involved, the court may direct 
entry of a final Judgment as to one or more, but fewer than aU, claims or parties 
only if the court expressly determines that there is no Just reason for delay. 
Otherwise, any order or other decision, however designated, that adjudicates fewer 
than all the claims or the rights and liabilities of fewer than all the parties does not 
end the action as to any of the claims or parties and may be revised at any time

-5-
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before the entry of a judgment adjudicating all the claims and all the parties’ rights 
and liabilities.3

6. “Under Rule 54(b), district courts have conplete power over non-final orders and may 

revise them at any time, if doing so would be consonant with equity.” Gemini Ins. Co. V.

N. Am Capacity Ins. Co.. No. 3:14-CV-00121-LRH, 2015 WL 3891423, at *2 (D. Nev. 

June 18, 2015). “Rule 54(b), however, does not expressly...prescribe any standards or 

bases for revisions of prior decisions.” Hollis v. Dump Cable. Inc.. No. 1:13-CV-01077- 

JDB-EGB, 2014 WL 12526725, at *2 (W.D. Term. Aug. 12, 2014) (citing Lumpkin v. 

Famiers Grp.. Inc., No. 05-2868 Ma/V, 2007 WL 699677, at *3 (W.D. Term. July 6, 

2007)).

7. Courts have traditionally revised interbcutory orders “only lwhe[re] there is (1) an 

intervening change of controlling law; (2) new evidence available; or (3) a need to correct

a clear error or prevent manilest injustice.’” See Hollis, 2014 WL 12526725, at (citing 

Louisville/Jefferson Cnty. Metro Gov’t v. Hotels.com, L.P., 590 F.3d 381,389 (6th Cir. 

2009). A motion to revise under FRCP 54(b) clearly “may not be used to relitigate old 

matters.” Id.

8. The Court finds and concludes that revision of the Order pursuant to Morabito’s request is 

not appropriate under Rule 54(b). Since the issuance of this Court’s Order on the Herbst 

Parties’ First and Second causes of action, there has not been “an intervening change of 

controlling law” and there is no “need to correct a clear error or prevent manifest 

injustice.” Id. However, revision by the Court as permitted by Rule 54(b) following the 

Trial is appropriate regarding the Fourth Cause of Action. The evidence proffered at the

Morabito mis-states FRCP 54(b) in the First argument of his Motion, “TFiE COURT MUST REVISE TFIE 
INTERLOCUTORY ORDER IF THE INTERLOCUTORY ORDER IS CONTRADICTED BY FACTS PROVEN AT 
TRIAL.” Rule 54(b) is permissive, not mandatory, as the rule clearly states “may be revised.”

-6-
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Trial further supports the Court’s Order holding that Morabito made intentional 

misrepresentations that were justifiably relied upon by the Herbst Parties and that the 

$85,000,000 Confessed Judgment is nondischargeable. The Court finds that neither the 

Motion, the evidence presented at the Trial, nor the final arguments at the December 7,

2016 hearing presented new evidence that was not available to Morabito prior to the 

Motion that would adequately support the relief Morabito was seeking in his Motioa 

Additionally, neither the Motion nor the Trial brought to light any genuine issues of 

material fact as to the Herbst Parties’ First or Second causes of action that would provide a 

basis for the relief sought by Morabito in his Motion. If Morabito wanted to proffer 

further evidence to the Court, he should have taken that up with his counsel and that 

evidence should have been addressed in the appropriate pleadings and at the appropriate 

trials or hearings. “Justice does not require this Court to expend scarce judicial resources 

to accommodate counsel’s negligence.” See Hollis, 2014 WL 12526725, at *2 (citing 

Lumpkin. 2007 WL 699677, at *3).

9. Additionally, Rule 7054 is not recognized as a basis to obtain post-judgment relief In an 

attempt to give Morabito the benefit of the doubt, however, the Court will assess the 

Motion under applicable standards for motions for reconsideration.

10. The Federal Rules of Civil Procedure “do not recognize a motion for reconsideration.” 

Captain Blythers. Inc, v. Thompsoa 311 B.R. 530, 539 (9th Cir. BAP 2004). Instead, the 

rules recognize two types of motions to obtain post-judgment relief a motion to alter or 

amend judgment, FED. R. CIV. P. 59(e), and a motion for relief from judgment, FED. R. 

CIV. P. 60. These rules are made applicable to bankruptcy adversary proceedings by 

Federal Rules of Bankruptcy Procedure 9023 and 9024, respectively.

-7-
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11. Morabito’s Motion does not refer to either Rule 9023 or Rule 9024.

12. If a motion lor reconsideration is filed within ten days after the entry of judgment, the 

court may construe it as a motion for relief from judgment under Rule 9023, incorporating 

FED. R. CIV. P. 59(e). Am Ironworks & Erectors. Inc, v. N. Ara Constr. Corn.. 248 F.3d 

892, 898-99 (9th Cir. 2001). After noting that “reconsideration of a judgment after its

entry is an extraordinary remedy which should be used sparingly,” Wright, Miller and

Kane set forth four grounds upon which such a motion may be granted:

First, the movant may demonstrate that the 
motion is necessary to correct manifest errors 
of law or feet upon which the judgment is 
based. Second, the motion may be granted so 
that the moving party may present newly 
discovered or previously unavailable evidence.
Third, the motion will be granted if necessary
to prevent manifest injustice.... Fourth, a
Rule 59(e) motion may be justified by an 
intervening change in controlling law.4

13. Morabito did not file the Motion within ten (10) days of the applicable court order, so it 

cannot be construed as a request under Rule 9023. The Order was entered on September 

22, 2016 and the Motion was filed on October 17, 2016, seventeen (17) business days 

later.

14. A motion for relief from a judgment under FRBP 9024, which incorporates Rule 60(b) of 

the Federal Rules of Civil Procedure, may also be construed as a motion for 

reconsideration. Rule 60(b) permits a court to grant relief from a final order on a showing 

of mistake, surprise, or excusable neglect. Rule 60(b)(1); newly discovered evidence. Rule

4 11 CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY K. KANE, FEDERAL PRACTICE AND 
PROCEDURE: CIVIL 2D § 2810.0(1995). Sec School Dist. No. IJ v. AcandS, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993); 
12 JAMES WM. MOORE, ET. AL, MOORE’S FEDERAL PRACTICE-CIVIL § 59.30[5][a][l] (3Ded. 2005).
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60(b)(2); fraud, Rule 60(b)(3); a void judgment, Rule 60(b)(4); a satisfied or discharged 

judgment. Rule 60(b)(5); or other circumstances justilying relief. Rule 60(b)(6).

15. Because the Court’s Order granting in part the Herbst Parties’ Motion for Summary 

Judgment was not a final order, but rather an interlocutory one, it may not be vacated 

pursuant to Rule 60(b). See Hollis, 2014 WL 12526725, at * 1.

16. The Motion for Revision primarily rests upon the argument that the allegations included in 

the Amended Complaint are judicial admissions. Morabito, in his Answer to the Original 

Complaint, conceded that his verification of the facts in the Confessed Judgment were 

false. The Herbst Parties referred to Morabito’s Answer in the allegations in the Fourth 

Cause of Action. Morabito contends that results in the Herbst Parties acknowledging 

Morabito’s concession which constitutes an admission that the stipulated facts and 

Confession of Judgment cannot be a basis for a nondischargeability judgment. This turns 

the analysis on its head.

17. Initially, the allegations in the Amended Complaint were a result of Morabito’s Answer 

and not as a result of any disavowment by Morabito of his aflBrmation of the stipulated 

facts. Morabito did not raise this contention in opposition to the Herbst Parties Motion 

for Partial Summary Judgment. It was only at the Trial on the Fourth Cause of Action 

that this issue was raised even though the allegations had existed in the Amended 

Coinplaint since July 7, 2015. This is not new evidence or an issue that could not have 

been argued earlier.

18. The Herbst Parties filed the Amended Complaint, adding the Fourth Cause of Action, as 

an alternative remedy if there was a determination that the Confessed Judgment was not a 

nondischargeable debt because the facts stipulated to by Morabito were false and could

-9-
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not provide a basis for a 523(a)(2) judgment. In that event, the Herbst Parties sought to 

have the Settlement Agreement set aside on the ground they never would have settled and 

agreed to reduce the $149,000,000.00 Judgment to $85,000,000.00, or to vacate the 

Judgment and the FF & CL if they knew in 2011 that Morabito was engaging in deceptive 

conduct and entering into false stipulations. The Herbst Parties’ allegations in the 

Amended Complaint acknowledge that, “113. In his Answer, Defendants contend 

‘Defendant executed the Confession of Judgment knowing the lacts contained therein 

were not only misleading but demonstrably false....”’ but those allegations do not 

constitute admissions that the Herbst parties knew or believed Morabito’s afiirmation of 

the stipulated tacts were untrue when the Settlement Agreement and Confessed Judgment 

were executed or when the Confessed Judgment was entered as a final Judgment.

19. Morabito induced the Herbst Parties to settle with him by executing the Confessed 

Judgment and verifying the facts contained therein. Without his execution of the 

Confessed Judgment and verification, he never would have obtained the consideration he 

was seeking; the vacatur. Morabito should not realize a benefit from his own duplicitous 

conduct. The agreed upon $85,000,000.00 obligation becomes nondischargeable due to 

his intentional misrepresentation regarding the truthfulness of the facts contained in the 

Confessed Judgment that he had to know that Plaintifis were relying upon when they 

entered into the Settlement Agreement. Moreover, that reliance is further justifiable 

based upon the discovery done by the Herbst Parties during the punitive damage stage of 

the state court action, which is consistent with Morabito’s own belief that he would be 

able to perform in accord with the Settlement Agreement and the subsequent Forbearance 

Agreement.

-10-

3644



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28

Case 15-05019-gwz Doc 124 Entered 04/30/18 14:57:30 Page 11 of 20

20. Morabito has not established that he qualifies for relief under Rule 54(b), Rule 59(e) or 

Rule 60(b)(l)-(5), or demonstrated the type of unusual or extraordinary circumstances 

that might justify relief under Rule 60(b)(6).

21. While there is insufficient basis to either revise or reconsider the Order as sought by 

Morabito, there is an adequate basis to revise by the Court as elaborated in the Amended 

Findmgs of Fact and Conclusions of Law.

22. Section 523(a) provides in pertinent part that:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does 
not discharge an individual debtor from any debt-

(2) for money, property, services, or an extension, renewal, or refinancing of 
credit, to the extent obtained by--

(A) false pretenses, a false representation, or actual fraud, other than a 
statement respecting the debtor's or an insider's financial condition;
(B) use of a statement in writing-- 

(I) that is materially false;
(ii) respecting the debtor's or an insider's financial condition;
(iii) on which the creditor to whom the debtor is liable for such 
money, property, services, or credit reasonably relied; and
(iv) that the debtor caused to be made or published with intent to 
deceive.

11 U.S.C. § 523(a)(2).

23. To prove fraud under Section 523(a)(2)(A), five elements must be established in the 

Ninth Circuit: “(1) misrepresentation, fi-audulent omission or deceptive conduct by the 

debtor; (2) knowledge of the falsity or deceptiveness of his statement or conduct; (3) an 

intent to deceive; (4) justifiable reliance by the creditor on the debtor’s statement or 

conduct; and (5) damage to the creditor proximately caused by its reliance on the debtor’s 

statement or conduct.” See In re Slyman, 234 F. 3d 1081, 1085 (9th Cir. 2000) (citing to 

American Express Travel Related Servs. Co. v. Hasherru, 104 F.3d 1122, 1125 (9th Cir. 

1996); Citibank (South Dakota), N.A. v. Eashai, 87 F.3d 1082, 1086 (9th Cir. 1996)).
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“Intent to deceive can be inferred from surrounding circumstances.” In re Kennedy, 108 

F.3d 1015, 1018 (9th Cir. 1997).

24. The type of reliance that iraist be shown to prevail on a Section 523(a)(2)(A) claim is 

different than that required for a Section 523(a)(2)(B) claim. To prevail on a claim under 

Section 523(a)(2)(A), the plaintiff must have justifiabfy relied upon the defendant’s 

misrepresentation. See Field v. Mans, 516 U.S. 59, 74-75, 116 S.Ct. 437 (1995). Unlike 

the objective, reasonable reliance standard required under Section 523(a)(2)(B), 

justifiable reliance is subjective, based upon the qualities and characteristics of the 

particular plaintiff as well as the circumstances of each particular case, rather than the 

application of a community standard of conduct applicable to all cases. See id. at 71.

25. At the Trial Morabito testified that notwithstanding his admissions in the Confessed 

Judgment, entered into based upon his desire to have the state court judgment vacated, he 

does not believe those facts he affinned to be tme. Morabito’s trial testimony is the 

equivalent of an admission that satisfied each of the elements for entry of a judgment of 

nondischargeability under § 523(a)(2)(A) and § 523(a)(2)(B). His testimony only 

reiterates his assertion in his Amended Answer that, “Defendant executed the Confessed 

Judgment knowing that the facts contained therein were not only misleading but were 

demonstrably false....” [ECF No. 10at51-55]. Simply because Morabito never 

disavowed his affirmation and verification of the facts before now, in an attempt to 

reduce his debt even further, does not create a situation where there is new evidence 

available to support a revision of the Court’s Order as sought by Morabito.
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26. The Court gave issue preclusive effect to the prepetition Confessed Judgment entered in 

state court as part of a settlement. The Court found that the Confessed Judgment deemed 

admitted the facts alleged in the state court complaint and found by the state court judge.

As a result, Morabito admitted to each of the elements for a fraud-based judgment to be 

entered against Morabito under § 523(a)(2)(A), as detailed in its Amended Findings of 

Fact and Conclusions of Law.

27. Morabito made intentional misrepresentations regarding material facts, intending for the 

Herbst Parties to rely upon them The Flerbst Parties, as detailed herein, did not know 

when they entered into the Settlement Agreement and accepted the Confessed Judgment 

with the facts afiBnned by Morabito, that Morabito would later attempt to disavow those 

facts. Morabito partially perfonued his obligations of the Settlement Agreement and also 

executed a subsequent Forbearance Agreement without attempting to rescind the facts 

had earlier affirmed. The Herbst Parties’ reliance on Morabito’s afifrmed facts and the 

Confession of Judgment was subjectively justifiable and reasonable.

28. The Court finds that its analysis of the instant case parallels the reasoning of the Ninth 

Circuit Banlcmptcy Appellate Panel’s (“BAP”) in In re Johnson v. W3 fnv. Partners. LP,

(In re Johnson). No. SC-17-1194-LBF, 2018 WL 1803002 (9th Cir. BAP Apr. 16, 2018).5 

The parties in Johnson settled a prepetition state court action that had been litigated for 

nearly two and a half years, and that had sought recovery on numerous causes of action 

including fraud based upon intentional misrepresentation, concealment and false proinise.

Id. at 1-2. As part of the settlement, the defendants agreed to pay the plaintiff 

$625,000.00 and further, if the settlement agreement was breached, a Stipulated

5 In re Johnson was not published. Although it may be cited for whateverpersuasive value it may have (see Fed. 
R. App. P. 32.1), it has no precedential value. See 9th Cir. BAP Rule 8024-1.
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Judgment would be entered against the defendants. Id. at 2-3. The Stipulated Judgment 

provided that the obligations arising from the settlement agreement would be 

nondischargeable in bankruptcy. Id. at 2. More importantly, defendants agreed that entry 

of the Stipulated Judgment deemed all allegations, statements and fects contained in the 

first amended complaint to be true and accurate and that the Stipulated Judgment was 

directly related to, and arose solely out oC their fraudulent conduct. Id. at 3.

29. After the defendants in Johnson defaulted on the settlement agreement and the plaintiff 

caused the Stipulated Judgment to be entered, defendants filed a chapter 7 petition. The 

plaintiff filed an adversary proceeding seeking to except from discharge the amount due 

under the Stipulated Judgment and filed a motion seeking summary judgment on its 

§ 523(a)(2)(A) and § 523(a)(4) causes of action only based on the issue preclusive effect 

of the Stipulated Judgment. The defendants6 filed declarations stating that neither of 

them had engaged in the conduct alleged in the complaint, notwithstanding their 

admissions to the contrary in the Stipulated Judgment. The defendants further stated that 

they felt bullied by the settlement Judge into settling the lawsuit because he told them that 

they had no chance of winning and they had no money to keep litigating. Id.

30. The bankruptcy court in Johnson denied the plaintiff’s motion as to the § 523(a)(4) cause 

of action but granted it as to the § 523(a)(2)(A) cause of action, finding that issue 

preclusion applied to the facts stipulated to by the defendants and that those facts 

supported a finding of nondischargeability under § 523(a)(2)(A). The defendants 

appealed, asserting that the bankruptcy court erred in granting summary Judgment by

’ The defendants were also the debtors.
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giving issue preclusive effect to the state court judgment as to the § 523(a)(2)(A) claim.

Id. at 4.

31. The BAP affirmed the bankruptcy court’s decision to grant the motion for summary 

judgnxnt on the § 523(a)(2)(A) nondischargeability claim Id. at 9. The BAP explained 

that the bankruptcy court correctly disregarded the general nondischargeability language 

and also correctly found that a party may stipulate to facts that a bankruptcy court can 

apply in a nondischargeability action and that the debtors’ deemed admission of the facts 

establishing fraud liability was entitled to preclusive effect. Id. at 5-6; ^ Hayhoe v.

Cole (In re Cole), 226 B.R. 647, 655 (9th Cir. BAP 1994) (citing Klingman v. Levinson. 

831 F.2d 1292, 1296 n.3 (7th Cir. 1987)). Although the defendants contended that their 

case was analogous to In re Wank. 505 B.R. 878 (9th Cir, BAP 2014), the BAP 

distinguished the case from Wank, explaining that the facts of Johnson did not mirror 

those in Wank, and that the salient question was whether the circumstances surrounding 

the settlement or the judgment itself evidence the parties’ intent for the Stipulated 

Judgment to have preclusive effect. Id. af 7-8. The BAP found evidence that the parties 

intended for the state court judgment to have preclusive effect. Id. at 8, The BAP based 

its findings on a declaration from plaintiffs counsel that stated that the parties 

specifically negotiated language with the intent that if defendants breached the settlement 

agreement, the Stipulated Judgment entered against them would clearly set forth a finding 

of fraud and breach of fiduciary duty and the admission of fraudulent conduct would 

render the judgment nondischargeable. Furthermore, the defendants provided no 

evidence to refute the testimony and the BAP did not find the debtors’ statements in their
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declarations that they felt pressured to settle, overcame the plaintiffs counsel’s 

testimony. Id.

32. The facts verified by Morabito in the Confessed Judgment constitute an admission by him 

that he committed fraud, similar to the Settlement Judgment in Johnson. Morabito 

testified that he was advised by his coimsel that he was bound to sign the Confessed 

Judgment but that it would not be binding. pFC No. 65 at 257:12-16; at 216: 7-8]. 

Morabito testified that he thought the decision by Judge Adams was ridiculous, but 

nevertheless the facts that he admitted tracked Judge Adams’ decision. [EFC No. 65 at 

:168: 24-25; 1169: 1-9]. Similarly, in Johnson, the defendants, in their postpetition 

declarations, attempted to void the Settlement Judgment by stating that they felt bullied 

by the settlement judge into settling.

33. If Morabito truly thought the facts in the Confessed Judgment were ridiculous or without 

substance, counsel should not have advised him to sign, and Morabito should not have 

affrmied the facts supporting the Confessed Judgment. Furthermore, Morabito never 

spoke to the Herbst Parties or their counsel about his hesitation or reluctance to affirm the 

facts. There is no evidence that the Flerbst Parties were aware of Morabito’s counsel’s 

advice or that Morabito’s affirmation was not true at the time they entered into the 

Confessed Judgment.

34. By signing and verifying the Confessed Judgment, Morabito intentionally misrepresented 

his belief that the facts that he verified were true and correct. This is the case even 

though he had contested the assertions made by the Herbst Parties in the state court action 

and had sought to appeal Judge Adams’ decision and his findings of fact. While
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m

Morabito may have believed that there was no consequence for afiirming the existence of 

those facts, he was wrong.

35. Unlike the facts in In re Wank, but similar to those in In re Johnson, Morabito was not 

compelled or urged to sign and affirm facts by the Herbst Parties. Morabito testified that 

during the October 2011 settlement conference in San Francisco, he never talked to the 

Herbst Parties, nor their counsel. [ECF No. 65 at 168: 9-16]. Pursuant to Morabito’s 

testimony, the only person who told him that he was bound to sign the Confessed 

Judgment was his own attorney. As a result, Morabito intentionally misrepresented that 

he was alfimiing the facts in the Confessed Judgment.

36. In sum, Morabito did what the BAP in the Johnson case stated a party may do-stipulated 

to facts that a bankruptcy court may apply in a nondischargeablity action- and that is 

what this Court is doing. In re Johnson, 2018 WLl 803002, at *6.

37. There was justifiable reliance by the Herbst Parties because they had no reason to know 

Morabito’s subjective thoughts and that he was misrepresenting his verification of those 

facts that established his misrepresentations. The Herbst Parties had obtained a judgment 

supported by the findings of fact entered by Judge Adams, which were then incorporated 

into the Confessed Judgment and affirmed by Morabito. Morabito never told the Herbst 

Parties that he did not consider the factual statements that he verified not to be binding 

upon him or that they would not have any force or effect. [ECF 65 at 122: 12-21 ]. 

Additionally, Morabito abandoned his appeal and ultimately received the benefit he so 

greatly desired - the vacatur of the state court judgment.

38. It is certainly reasonable that Herbst Parties justifiably relied on Morabito’s affirmation of 

the facts that established he had committed fraud that resulted in a nondischargeable debt.
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because it was that verification and those facts that supported the Settlement Agreement 

and the Confessed Judgment. Morabito signed the Settlement Agreement and the 

Confessed Judgment with the intent to obtain vacatur of the $149,000,000.00 state court 

judgment. The circumstances surrounding the verified facts and the Confessed Judgment, 

coupled with Morabito’s obtaining the benefit of the Settlement Agreement, evidence the 

parties’ intent for the verified facts and Confessed Judgment to have preclusive effect.

39. Morabito appears to claim that the Herbst parties knew that he would not have sufficient 

funds to satisfy the $85,000,000,00 Confessed Judgment if he defeulted on the Settlement 

Agi'eement. However, Morabito testified that while he did not have sufficient liquid 

assets at the time he signed the Settlement Agreement, he accepted Judge Adams’ 

findings that the Confessed Judgment would provide the Herbst Parties protection in the 

event that Morabito did not perfomi his obligation under the Settlement Agreement; 

therefore, the Plaintifls’ reliance was justifiable.

40. This is further reinforced by the Forbearance Agreement Morabito and the Herbst Parties 

entered into on March 1, 2013, after Morabito defaulted on the Settlement Agreement. 

The Forbearance Agreement was entered into after the Settlement Agreement and the 

Confessed Judgment and therefore is a further ratification of the facts that Morabito 

affirmed. At the Trial, Morabito testified that at the time he entered into the Forbearance 

Agreement he believed he could satisfy the temis of that agi'eement, which extended the 

deadlines to satisfy his Settlement Agreement obligations. Morabito did not attempt to 

avoid or retract his verification of the affirmed facts or the Confessed Judgjnent. There is 

no evidence the Herbst Parties knew at the time that Morabito affinned the facts that had 

been found by the state court judge, and not created by the Herbst Parties, that he would
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later attempt to denounce his affirmation and the truth of the facts after he had received 

the benefit from intentionally misleading the Herbst Parties.

41. The Herbst Parties would not have agreed to the Settlement Agreement, a reduction of 

their $149,000,000.00 judgment to $85,000,000.00, and the Confessed Judgment, without 

Morabito’s affirmation of the facts.

FOURTH CAUSE OF ACTION

42. The Court is granting a final judgment in favor of the Herbst Parties on the First and 

Second causes of action which provides them with their bargained for relief the 

$85,000,000.00 Confessed Judgment, and that the debt is nondischargeable as a 

consequence of Morabito’s fraud. Therefore, the alternative relief sought by the Herbst 

Parties in the Fourth Cause of Action is not necessary.

43. As a final matter, on December 16, 2016, the Herbst Parties filed their Motion to Reopen 

Evidence RE the Fourth Cause of Action. The Court held a hearing on January 18, 2017 

on the Herbst Parties’ Motion to Reopen Evidence RE the Fourth Cause of Action and 

on February 6, 2017 the Court entered its Order Granting Motion to Reopen Evidence. 

The Court held an evidentiary hearing on March 23, 2017, regarding the admissibility of 

the new evidence where the Herbst Parties proffered approximately thirteen (13) new 

emails and Morabito was given an opportunity to testify about and explain those emails. 

While denying relief on the Fourth Cause of Action, the Court is satisfied that the Herbst 

Parties met their burden iirposed by the valuable collection remedies defense, if 

applicable, and proved that Morabito had assets in excess of$85,000,000.00 at all 

relevant times.
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•• *
CONCLUSION

44. Morabito filed the Motion for Revision in an attempt to urge the Court to reconsider or 

change its Order. The Court is unpersuaded by Morabito’s arguments and is not 

going to allow Morabito to further reduce his debt from that of the already reduced 

$85,000,000.00 judgment, less the value of any payments Morabito has made previously, 

and finds that debt to be nondischargeable pursuant to Section 523(a)(2). Only after 

reading and considering all pleadings filed in support of and in opposition to the various 

motions, weigliing the credibility of the witnesses, considering arguments of counsel, 

and good cause appearing therefore, the Court will enter judgment finding in favor of the 

Herbst Parties on the First and Second causes of action and denying relief on the Fourth 

Cause of Action.

###
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Honorable Gregg W. Zive 
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEVADA

In re:

PAUL A. MORABITO, 

Debtor.

Case No.: BK-N-13-51237-GWZ 
Chapter 7

JH, INC., JERRY HERBST, and BERRY HINKLEY - 
INDUSTRIES,

Plaintifis,

V.

PAUL A. MORABITO, 
Debtor,

Defendant.

I cdftify mat mi8 i« a true 'v

Hrawre^FJo.lu5-05019-GWZs^ .

AMENDED EINDINGS OF FACT AND CONCLUSIONS OF LAW IN 
SUPPORT OF JUDGMENT REGARDING PLAINTIFFS’ FIRST 

AND SECOND CAUSES OF ACTION

The purpose of these Amended Findings of Fact and Conclusions of Law is to supercede 

and replace the Court’s initial Findings of Fact and Conclusions of Law in Support of Order 

Granting in Part and Denying in Part Motion for Partial Summary Judgment [ECF No. 59] 

(“Findings of Fact for Partial Summary Judgment”) entered on September 22, 2016. The Court 

entered its Order Granting in Part and Denying in Part Motion for Partial Summary Judgment
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[ECF No. 60] (the ‘Order for Partial Summary Judginent’") on September 22, 2016, granting in 

part and denying in part the Plaintifis’1 Motion for Partial Summary Judgment [ECF No. 33] 

(“MSJ”). In it’s Order, the Court granted the MSJ on the Plaintiffs’ First and Second causes of 

action and denied it on the Third Cause of Action. The Third Cause of Action was subsequently 

dismissed. Predicated on the Memorandum Decision, filed separately, and these Amended 

Findings of Fact and Conclusions of Law, the Court will enter a final judgment after trial as to the 

Plaintiffs’ First and Second causes of action that will replace the Order for Partial Summary 

Judgment. As to the Fourth Cause of Action, a separate judgment will be entered consistent with 

the Meinorandum Decision filed herewith.

PLEADINGS

The Court reviewed and considered the following pleadings filed by the parties pertaining 

to the Herbst Parties’ First and Second causes of action.

Plaintiffs JH Inc. ("JH"), Jerry Herbst ("Herbst"), and Berry-Hinckley Industries ("BHI," 

and together with JH and Herbst, the 'Herbst Parties"), by and through their counsel, the law firm 

of Garman Turner Gordon LLP, filed their Motion for Partial Summary Judgment on August 4,

2016. The Court reviewed the Motion for Partial Summary Judgment, the Herbst Parties'

Separate Statement of Undisputed Facts in Support of Motion for Partial Summary Judgment 

[ECF No. 34] (the "SSOF"), the Declaration of Timothy P. Herbst in Support of the Herbst 

Parties' Separate Statement of Undisputed Facts in Support of Motion for Partial Summary 

Judgment [ECF No. 35] (the 'Herbst Declaration"), and the Debtor's Opposition to Plaintiffs' 

Motion for Partial Summary Judgment [ECF No. 42] (the "Opposition"), filed by Paul A.

All reference to “Plaintiffs,” “Herbst Parties,” or “Petitioning Creditors” herein shall identify the Plaintiffs.
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Morabito ("Morabito"),2 by and through his counsel, the law firms of Robison, Belaustegui, Sharp 

& Low and Robins Kaplan LLP, along with Morabito's Evidentiary Objections to Declaration of 

Timothy P. Herbst Filed in Support of JH, Inc., Jerry Herbst, and Berry-Hinckley Industries' 

Motion for Partial Summary Judgment [ECF No. 43] (the "Evidentiary Objection to Declaration 

of Timothy Herbst"). the Defendants' Response to Plaintiffs' Statement of Disputed Facts in

Support of Motion for Partial Summary Judgment (Fed. R. Civ. P. 56: LR 7056(c) [ECF No. 44] 

(the 'Response to Plaintiffs' Statement of Disputed Facts"), the Defendant's Statement of Disputed 

Fact in Support of Opposition to Plaintiffs' Motion for Partial Summary Judgment [ECF No.

45] (the "Defendant's Statement of Disputed Fact"), the Declaration of Paul A. Morabito in 

Support of Defendant's Statement of Disputed Fact in Support of Opposition to Plaintiffs Motion 

for Partial Summary Judgment [ECF No. 46] (the "Morabito Declaration"'), as well as the Herbst 

Parties' Reply to Opposition to Motion for Partial Summary Judgment [ECF No. 50] (the 

Reply") and Response to Evidentiary Objections to Declaration of Timothy P. Herbst Filed in 

Support of JH, Inc., Jerry Herbst, and Berry-Hinckley Industries' Motion for Partial Summary 

Judgment [ECF No. 51] (the 'Response to Evidentiary Objection") and the other pleadings, 

declarations, and documents noted on the record at the hearing on the Motion held August 4,

2016, the trial conducted September 13-14, 2016 (the ‘Trial”), and the hearing and final 

argiupents made on December 7, 2016.

Following the trial and hearings and after due deliberation and sufficient cause appearing 

in accordance with FRCP 52, as incorporated pursuant to Bankruptcy Rule 7052, the Court 

presents this Amended Findings of Fact and Conclusion of Law and orders the entry of a final 

judgment for the reasons set forth below and as explained in the Memorandum Decision filed

All references to “Defendant,” “Debtor,” or “Morabito” herein shall identify the Defendant.
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herewith.

IT IS HEREBY FOUND AND DETERMINED by the Court (together with the findings

of tact and conclusions of law made on the record at the Trial and hearings and the Memorandum

Decision filed herewith) as follows:

1. The Court has jurisdiction over the matters raised in the adversary proceeding and the MSJ 

as core proceedings pursuant to 28 U.S.C. §§ 157 and 1334.

2. Determining whether a judgment is warranted under Section 523 is a core 

proceeding in which the Court may enter a final order in accordance with 28 U.S.C. § 

157(b)(2)(I).

3. Venue of the adversary proceeding is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

4. Good, sufficient and timely notice of the MSJ, the Trial and hearings has been given to 

those to whom notice is required to be given in accordance with the Bankruptcy Code, the 

Bankmptcy Rules, and the Local Rules. Notice of all proceedings regarding or relating to 

the MSJ, the Trial and hearings was adequate under the circumstances and materially 

complied with applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, and 

the Local Rules.

5. Morabito and the Herbst Parties entered into Amended and Restated Stock Purchase 

Agreement (“ARSPA”), dated June 28, 2007.

6. A dispute developed between Morabito and the Herbst Parties regarding the ARSPA and 

Morabito filed a lawsuit in the Second Judicial Court of the State of Nevada against the 

Herbst Parties on December 3, 2007. The lawsuit was captioned Consolidated Nevada 

Com., et al. V. JH, et al. Case No. CV07-02764. The Honorable Judge Brent Adams 

presided at a bench trial commencing May 10, 2010. At the conclusion of the trial. Judge
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■ Adams found that Morabito had breached the ARSPA, had committed fraud in the

inducement and misrepresentation in relation to numerous aspects of the ARSPA. Judge 

Adams ultimately awarded the Herbst Parties total damages in the amount of 

$149,444,777.80, representing both compensatory and punitive damages (the “Judernent”), 

which Judgment was entered on August 23, 2011.

7. On October 12, 2010, Judge Adams entered his Findings of Fact and Conclusions of Law 

related to the Judginent (the “FF&CL”).

8. Morabito appealed the FF&CL and the Judgment to the Nevada Supreme Court and the 

Herbst Parties filed numerous cross-appeals (referred to collectively as the “Appeals”).

9. During the Appeals, Morabito represented to the Herbst Parties that he was unable to 

satisfy the Judgment in foil

10. With the advice of counsel, Morabito and the Herbst Parties agreed to settle the state court 

action and the Appeals through the execution of the Settlement Agreement and Mutual 

Release (“Settlement Agreement”), executed on November 30, 2011. Pursuant to the 

Settlement Agreement, the Appeals were vacated, and the Judgment and the FF&CL were 

vacated.

11. As part of the Settlement Agreement, Morabito agreed to execute a Confession of 

Judgment in the amount of $85,000,000.00 and to stipulate that it would be 

nondischargeable in a bankruptcy proceeding and affirmed the facts that establish that the 

debt satisfied the requirements of Section 523(a)(2)(A) as a nondischargeable debt. The 

Settlement Agreement further provided the Confession of Judgment could be filed, ex 

parte and with no notice to Morabito, should Morabito fail to perform or default on any of 

his obligations under the Settlement Agreement, and the failure to perfomt was not cured
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' within fifteen (15) days.

12. Morabito defaulted under the terms of the Settlement Agreement as a result of his failure 

to timely comply with many of the terms.

13. Morabito then requested that the Herbst Parties forbear fi-om exercising their rights and 

remedies under the Settlement Agreement until December 1,2013. Accordingly,

Morabito and the Herbst Parties, again with the advice of counsel, entered into the 

Forbearance Agreement, dated March 1,2013.

14. Morabito also failed to comply with the Forbearance Agreement. In accordance with the 

terms of the Settlement Agreement, the Herbst Parties, on June 18, 2013, filed with the 

Clerk of the State Court the Confession of Judgment and Stipulation. The Confession of 

Judgment and Stipulation (“Confessed Judgment”) was entered onto the judgment roll

15. Each of Morabito’s admissions within the Confessed Judgment were derived from, and 

consistent with, the FF&CL and Judgment.

16. On June 20, 2013, the Herbst Parties filed an involuntary petition for relief under Chapter 

7 of the Bankruptcy Code [ECF No. 1 inBK-N-13-51237-GWZ] (the “Involuntary 

Petition”), commencing a Chapter 7 (the “Involuntary Proceeding”) against Morabito.

17. On December 22, 2014, the Court entered its Amended Order for Relief Under Chapter 7 

[ECF No. 168] in BK-N-13-51237-GWZ.

18. On March 20, 2015, the Herbst Parties commenced the above-captioned adversary 

proceeding (the “Adversary Proceeding”) by timely filing their Complaint Objecting to 

Debtor’s Discharge Pursuant to II U.S.C. § 523 and Bankruptcy Rule 4007 [ECF No. 1] 

(the 'Complaint”). The Conplaint contained a First, Second, and Third Cause of Action.
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19. On April 23, 2015, Morabito filed m Answer to Adversary Complaint [ECF No. 7] 

(“Answer”).

20. On May 7, 2015, the Herbst Parties filed thsk Amended Complaint Objecting to Debtor’s 

Discharge Pursuant to Sections 523(a)(2)(A) and 523(a)(2)(B) and 28 U.S.C. § 2201 [ECF 

No. 8] (the “Amended Complaint”), after Morabito disclosed in his Answer he was now 

claiming that the facts he affinned in 2011, four years earlier, were misleading and lalse.

The Herbst Parties added a Fourth Cause of Action as alternative relief to their Amended 

Conplaint premised upon Morabito’s allegations in his Answer.

21. On May 22, 2015, Morabito filed his Answer to Amended Complaint Objecting to 

Discharge [ECF No. 10] (the “Amended Answer”).

22. On June 22, 2016, the Herbst Parties filed the Motion for Partial Summary Judgment 

[ECF No. 33]; the Herbst Parties Separate Statement of Undisputed Facts in Support of 

Motion for Partial Summary Judgment [ECF No. 34]; and the Declaration of Timothy P. 

Herbst [ECF No. 35].

23. On July 21, 2016, Morabito filed his Opposition, his Evidentiary Objection to the 

Declaration of Timothy Herbst', the Defendant's Statement of Disputed Fact, and the 

Morabito Declaration.

24. On July 28, 2016, the Herbst Parties filed their Reply and their Response to Evidentiary 

Objection to the Declaration of Timothy Herbst.

25. On August 4, 2016, the Court conducted a hearing on the Herbst Parties’ Motion for 

Partial Summary Judgment and Morabito’s Evidentiary Objection to the Declaration of
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Timothy Herbst.

26. On August 18, 2016, the Herbst Parties filed a Joint Trial Statement [ECF No. 53].

27. On August 23, 2016, the Herbst Parties filed m Amended Joint Trial Statement [ECF No. 

55].

28. On September 13-14, 2016, the Court held the Tiial on the Herbst Parties’ Fouilh Cause of 

Action which was seeking alternative relief

29. On September 22, 2016, the Court entered its Findings of Fact for Partial Summary 

Judgment and its Order for Partial Summary Judgment. The effect of the Order for Partial 

Summary Judgment was to grant the Herbst Parties’ Motion for Partial Smnmary 

Judgment for the Herbst Parties’ First and Second causes of action and to deny it in for the 

Third Cause ofActioa

30. On October 17, 2016, seeking revision of the Court’s Order for Partial Summary 

Judgment, Morabito filed his Motion for Revision of Interlocutory Order Granting Partial 

Summary Judgment Pursuant to Rule 54(b) of the Federal Rule of Civil Procedure [ECF 

No. 66] (“Motion for Revision”) .

31. On October 31,2016, the Court entered its Judgment as to Plaintiffs' Third Cause of 

Action [ECF No. 71].

32. On November 10, 2016, the Herbst Parties filed their Opposition to the Motion for 

Revision.
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33. OnNovember 18, 2016, Morabito filed his Memorandum of Points and Authorities in 

Support of Debtor's Findings of Fact and Conclusions of Law Regarding the Fourth 

Cause of Action [ECF No. 73] and the Herbst Parties filed their Memorandum of Law in 

Support of Judgment for the Herbst Parties on Their Fourth Cause of Action [ECF No. 

74].

34. On November 29, 2016, Morabito filed his Reply to the Herbst Parties ’ Opposition to the 

Motion for Revision.

35. The Court held a hearing on December 7, 2016 on the Motion for Revision and final 

arguments were heard on the Fourth Cause of Action.

36. With respect to his Evidentiary Objection to the Declaration of Timothy Herbst, Morabito 

argued that the Court could not consider and rely on the FF&CL or Judgment for any 

purpose, because the FF&CL and Judgment were subsequently vacated by the state court. 

However, Morabito misses the point. The Herbst Parties have not requested that the 

FF&CL or Judgment be given preclusive effect, nor has the Court given them preclusive 

effect. Instead, the Herbst Parties requested that the FF&CL and Judgment be considered 

as further evidence that the issues of fraud in the inducement in the Confessed Judgment 

were “actually litigated and necessarily litigated” for purposes of the Court's issue 

preclusion analysis. Although it is correct that the vacated FF&CL and Judgment do not 

have preclusive effect, that does not mean that a trial was not held, that Judge Adams did 

not make certain findings of fraud and conclusions of law, and that a judgment was not 

actually entered at one point. That is the reality and those are facts that Morabito admits to 

in the Morabito Declaration. The Court is authorized to take judicial notice of these facts
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under Federal Rule of Evidence 201. Thus, the Court overrules the Evidentiary Objection 

to the Declaration ofTimothy Herbst.

37. With respect to the MSJ, the Herbst Parties moved for partial summary judgment with 

respect to their First, Second, and Third causes of action pursuant to Sections 523(a)(2)(A) 

and 523(a)(2)(B) and 28 U.S.C. § 2201, respectively.

38. Section 523(a) provides in pertinent part that:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does not 
discharge an individual debtor from any debt-

(2) for money, property, services, or an extension, renewal, or refinancing of credit, 
to the extent obtained by—

(A) false pretenses, a false representation, or actual fi'aud, other than a 
statement respecting the debtor's or an insider's financial condition;

(B) use of a statement in writing--

(I) that is materially false;

(ii) respecting the debtor's or an insider's financial condition;

(iii) on which the creditor to whom the debtor is liable for such 
money, property, services, or credit reasonably relied; and

(iv) that the debtor caused to be made or published with intent to 
deceive.

11 U.S.C. § 523(a)(2).

39. The Court finds and concludes that entry of a final judgment is appropriate because 

there is no genuine dispute as to any material fact and the Herbst Parties are entitled to 

judgment as a matter of law on their First and Second causes of action under Section 

523(a)(2)(A) and 523(a)(2)(B) under claim preclusion and issue preclusion and the 

evidence presented at the Trial established that Morabito engaged in conduct that satisfies
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the factual and legal basis for finding the debt to be nondischargeable pursuant to Section 

523(a)(2). See Memorandum Decision for a full analysis of this additional basis for 

judgment in favor of the Herbst Parties on the First and Second causes of action.

40. A feet is “material” if it might affect the outcome of the suit under the governing 

substantive law. See Anderson v. Liberty Lobby, Inc.. 477 U.S. 242. 248 (1986). A 

factual dispute is “genuine” where “the evidence is such that a reasonable jury could return 

a verdict for the nonmoving party.” See id.

41. Here, it is undisputed that there was a trial in the state court, that FF&CL and a Judgment 

were entered by Judge Adams and then vacated, and the Stipulation in support of the 

Confessed Judgment mirrors the FF&CL.

42. The facts that Morabito agreed to and affirmed in the Stipulation in support of the 

Confessed Judgment meet each of the elements of fraudulent inducement under Nevada 

law and nondischargeability under Sections 523(a)(2)(A) and 523(a)(2)(B), which mirror 

one another.

43. The Bankruptcy Appellate Panel of the Ninth Circuit found in In re Morabito. No. BAP 

NV-14-1593-FBD, 2016WL 3267406, * 1 (9th Cir. BAP June 6, 2016) that in the 

Confessed Judgment, Morabito admitted that he acted in bad feith and committed fraud, 

including fraudulently inducing the Herbst Parties. The Morabito Declaration appears to 

contradict the stipulated facts in the Confessed Judgment, even though Morabito affirmed 

each of the facts in support of the Confessed Judgment.

44. While the Court found that no trial was necessary on the Herbst Parties’ First and Second
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causes of action because the only differing versions of the truth that had been presented to 

the Court were in the Morabito Declaration and Morabito’s verified stipulation of facts in 

support of the Confessed Judgment, the Trial regarding the Fourth Cause of Action was 

conducted and the evidence provided additional facts establishing that Morabito engaged 

in fraud, supporting a judgment of nondischargeability on the First and Second causes of 

action

45. The admitted and verified stipulation of facts in support of the Confessed Judgment 

demonstrates beyond any doubt that no genuine dispute exists as to whether Morabito’s 

conduct satisfies all the elements of nondischargeability under Section 523(a)(2).

46. Although Morabito filed the Morabito Declaration in support ofhis Opposition, the Court 

finds that the Morabito Declaration is a sham intended to create disputed facts with his 

own inconsistent statements to defeat partial summary judgment. See Kennedy v. Allied 

Mut. Ins. Co.. 952 F.2d 262, 266 (9th Cir. 1991) (a party cannot create an issue of feet by 

an affidavit contradicting his prior testimony if the affidavit is a sham produced merely to 

avoid summary judgment).

47. The Morabito Declaration is simply a rehash of what happened at the state court trial, and 

its contents are substantiaUy all hearsay or not based upon Morabito’s personal knowledge.

48. The disputes between the parties were previously litigated to judgment in the state court as 

evidenced by the FF&CL, Judgment, and Confessed Judgment. The Court will not conduct 

an evidentiary hearing to relitigate what has been previously litigated.

49. Morabito’s trial testimony provides further evidence that his declaration was a sham.
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50. Morabito was adequately represented by counsel when he executed the Confessed 

Judgment. There has been no allegation made or evidence presented to the Court that 

Morabito was under undue duress when he executed the Confessed Judgment. Morabito 

siinply did not want the Judgment of record. The allegations that Morabito was advised by 

his counsel that the Confessed Judgment would neither be enforceable nor entitled to 

preclusive effect in bankruptcy, do not entitle him to disavow facts that he verified. As 

confirmed by his testimony at the Trial, Morabito never discussed the affirmed stipulation 

of facts with the Herbst Parties or their counsel. He only discussed them with his counsel 

who advised him to alliim the facts and execute the Confessed Judgment.

51. The Confessed Judgment was part of the Settleiuent Agreement and the Confessed 

Judgment existed when Morabito breached the Settlement Agreement and the subsequent 

Forbearance Agreement. The Herbst Parties moved to enforce the Confessed Judgment 

and had it entered onto the judgment roll It was only after those events and the 

commencement of this bankruptcy case that Morabito sought to disavow the facts he 

stipulated to and afiinned. The Court finds that to be unacceptable and a sham

52. To determine the preclusive effect of a state court decision in bankruptcy court, the 

bankruptcy court must apply the law of the state rendering the allegedly preclusive 

judgment. In re Cantrell 329 F.3d 1119, 1123 (9th Cir. 2003); Gayden v. Nourbakhsh 

(In re Nourbakhshf. 67 F.3d 798, 800 (9th Cir. 1995).

53. In Nevada, four elements must be established for issue preclusion to apply: (I) the issue 

decided in the prior litigation must be identical to the issue presented in the current action;

(ii) the initial mling miust have been on the merits and have become final; (iii) the party
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against whom the judgment is asserted must have been a party or in privity with a party to 

the prior litigation; and (iv) the issue was actually and necessarily litigated. See Five Star 

Capital Com, v. Ruby. 124 Nev. 1048, 1055, 194 P.3d 709, 713 (2008).

54. Here, the Court is not being asked to give preclusive effect to the Judgment and the Court 

is not relying upon the findings in the FF&CL for preclusive effect. Rather, the Herbst 

Parties are asking the Court to give preclusive effect to the Confessed Judgment and the 

Stipulation of facts in support of the Confessed Judgment.

55. The FF&CL and Judgment were vacated, however Morabito affirmed the facts contained 

in the FF&CL and the Judgment to be true when he entered into the Stipulation of facts in 

support of the Confessed Judgment. This is so because the facts contained in the 

Stipulation of facts directly parallel Judge Adam’s findings. Unlike the FF&CL and the 

Judgment, the verified Stipulation of facts has not been vacated.

56. Thus, the Court is relying upon Morabito’s verified Stipulation of facts in support of the 

Confessed Judgment. The Court is not retying upon Judge Adam’s FF&CL; the Court is 

simply observing (because the Court cannot ignore) that the Stipulation of facts is 

consistent Judge Adam’s FF&CL, they were not made out of whole-cloth or dictated to 

Morabito by the Herbst Parties, and there is no reason for the Court to view the Stipulation 

of facts with skepticism like the panel in In re Wank, 505 B.R. 878 (9th Cir. BAP 2014).

57. The parties to the Confessed Judgnent Action and the Adversary Proceeding are the same. 

The Confessed Judgment is a final valid judgment on the merits. The Herbst Parties’ state 

court fraud in the inducement claim is the same claim the Herbst Parties are litigating in

the Adversary Proceeding.
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58’. It is undisputed that there was a trial in the State Court, that FF&CL were entered by Judge 

Adams, and the Stipulation in support of the Confessed Judgment mirrors the FF&CL. In 

feet, Morabito had significant and substantial participation in every event that led him to 

sign the stipulated fects in support of the Confessed Judgment.

59. No Nevada case cited by the parties had fects similar to what is before the Court. While 

Willerton v. Bassham, by Welfare Div., State. Dep't ofHiunan Res.. 111 Nev. 10, 889 

P.2d 823 (1995) gives the Court pause, Willerton is distinguishable. The Nevada Supreme 

Court in Willerton generally stated in dicta that stipulation-based judgments entered into 

prior to a trial are not entitled to issue preclusive effect. However, unlike in Willerton, 

Morabito stipulated to fects after (not prior to) a trial and that existed when the Confessed 

Judgment was executed. So here we have a post-trial stipulated judgment, which, as 

discussed below, the Court believes fells within Cole3 and Levinson,4 and are consistent 

with the Ninth Circuit SAP’s rationale in the unpublished opinion of In re Johnson.5

60. Willerton did not hold that issue preclusive effect could not be given to a Confessed 

Judgment, particularly where there has been significant and substantial participation and a 

two week trial after which findings of feet and conclusions of law were entered and an 

appeal was filed before the parties settled.

61. The Court concludes that there is no case directly on point. In none of the cases cited in the

3 In re Cole, 226 B.R. 647 (9th Cir. BAP 1998).

4 Klingman v. Levinson. 831 F.2d 1292, 1296 n.3 (T Cir. 1987).

5 In re Johnson v. W3 Inv. Partners. LP, (In re Johnson), No. SC-17-1194-LBF, 2018 WL 1803002 (9th Cir. 
BAP Apr. 16, 2018. In re Johnson was not published. Although it may be cited forwhateverpersuasive value it may 
have (see Fed. R. App. P. 32.1), it has no precedential value. See 9th Cir. BAP Rule 8024-1.
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Opposition had there been a trial where facts were established and set forth in findings of 

feet and conclusions of law and a judgment, which were then vacated pursuant to a 

settlement of the parties. In no case cited by the parties was there a Confessed Judgment or 

stipulated judgment entered after a trial

62. Here the fects in the Confessed Judgment had been established by Judge Adams after a 

trial that last several weeks and were established at the time of execution of the Confessed 

Judgment and were stipulated to and affirmed by Morabito.

63. In most cases refusing to give issue preclusive effect to a Confessed Judgment, the 

Confessed Judgment was executed at the time of the original transaction, not after a trial 

and findings of feet and conclusions of law and a judgment. Thus, the general policy that 

courts have relied upon in denying issue preclusive effect to Confessed Judgments is not at 

issue here.

64. Morabito argues that the BAP decision in In re Wank, 505 B.R. 878 (9th Cir. BAP 2014) 

pennits Morabito to contradict his stipulations in support of the Confessed Judgment. The 

Court concludes that Wank is not on point and distinguishable for several reasons. And, 

of course, the Court has now weighed Morabito’s credibility and testimony during the 

Trial

65. In Wank, the first declaration did not provide that the debtor knew the statements were 

false or that the creditor justifiably relied. Here, in support of the Confessed Judgment, 

Morabito acknowledged and verified that he knew his statements and representations were 

false at the time he made them and that the Herbst Parties justifiably relied upon his 

verification of the fects. There is no evidence that Morabito or his attorney had any
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communication with the Herbst Parties or their counsel about Morabito believing the facts 

that he verified in the Confession of Judgment to be false. That Morabito and his counsel 

never told the Herbst Parties or their counsel that Morabito’s affirmation of the stipulated 

facts was false was finally established by his own testimony at the Trial

66. In describing the circumstances giving rise to the first declaration in Wank, the debtor 

stated that he was under undue duress and on medication for anxiety when he executed the 

first declaration and that he objected to the falsity of the statements at the time he executed 

the declaration.

67. Moreover, the second declaration in Wank presented the debtor’s version of the truth had 

he had the opportunity to defend against the creditor’s claims, urJike Morabito’s select bits 

and pieces from a trial in which he had a full opportunity to litigate his version of the truth.

68. Unlike in Wank, the Morabito Declaration is a sham.

69. Further, the first declaration in Wank could only be used in a future bankruptcy proceeding 

and was not included in the stipulated judgment. However, the Confessed Judgment here, 

which contains all of the findings of fact that were agreed to and verified by Morabito, was 

not intended to be filed in a future bankruptcy proceeding, but rather was specifically 

intended to be filed in the state court and, in fact, was filed in the state court on June 18, 

2013, and entered onto the judgenxnt roll

70. In Wank, the BAP panel relied upon In re Cole, which was cited with approval by the 

Ninth Circuit in In re Huang, 275 F.3d 1173 (9th Cir. 2002), for the proposition that 

bankruptcy courts should not enforce a stipulated judgment. However, the stipulated
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judgment in Cole was executed prior to any trial on the issues set forth in the stipulated 

Judgment. Thus, the BAP panel in Cole held it would not enforce a prospective waiver of 

the discharge.

71. Here, the stipulation of facts in the Confessed Judgment was not prospective because the 

Judgment, with all the necessary elements of Section 523(a)(2) nondischargeability, 

existed at the time of execution. When Morabito executed the Confessed Judgment, there 

existed a final judgment, which made ail the findings that are mirrored in the Confessed 

Judgnx'nt, that were actually litigated and that were all necessarily decided in the fonner 

proceeding with the same parties.

72. Further, unlike in Cole, the facts stipulated to and verified by Morabito did not relate to 

some future bankruptcy case, but involved issues that were actually and necessarily 

litigated in front of Judge Adams and were in existence at the time the Confessed 

Judgment was executed. The Confessed Judgment had everything to do with the merits of 

the state court action unlike in Cole.

73. In distinguishing Cole’s holding that, “if the parties stipulated to the underlying facts that 

support a finding of nondischargeability, the Stipulated Judgment would then be entitled to 

collateral estoppel application,” the Wank panel wrote that the debtor’s admissions in the 

first declaration were not stipulated, nor were they referenced in the stipulated judgment. 

Instead, the first declaration in Wank was a stand-alone dociunent, executed only by the 

debtor, not submitted for consideration by the state court, then sealed, to be used by the 

creditor only in a future bankruptcy proceeding. Of course, the facts in the instant 

proceeding are totally inapposite.
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TA. The Herbst Parties have asked the Court to give the stipulated facts collateral estoppel 

application as recognized in Wank and Cole and the Court concludes that the stipulated 

tacts are entitled to collateral estoppel effect because the tacts at issue here are akin to 

those in Cole, not Wank. Here, the facts underlying Morabito’s fraud were stipulated to, 

admitted, verified, and included in the Confessed Judgment that was filed in the state court 

and subsequently entered upon the judgment rolL

75. Furthermore, unlike in Wank, there is no reason to question the Herbst Parties’ motivation 

in requesting that Morabito execute the Confessed Judgment. The creditor in Wank had 

not gone through trial or had facts determined by a court that could establish Section 

523(a)(2) nondischargeability. Unlike Wank, the Herbst Parties received no benefit from 

the stipulation of facts and verification that they did not already have from the FF&CL and 

Judgment entered by Judge Adams.

76. With respect to the Stipulation of Nondischargeability, which Morabito suggests taints the 

Confessed Judgment, the Court again concludes that this case is more similar to Cole, than 

Wank. In Cole, the BAP panel recognized that it could sever the pre-petition waiver of the 

discharge, and give effect to the remaming provisions of the stipulated judgment.

77. Although the Court finds that the Stipulation of Nondischargeability is unenforceable as 

against public policy, as in Cole, the Court will sever the Stipulation of 

Nondischargeability and give force and effect to the other provisions of the Confessed 

Judgment including the stipulated facts underlying Morabito’s fraud.

78. The Court finds that its analysis of the facts in this proceeding parallel the reasoning of the 

BAP panel in In re Johnsoa The parties in Johnson settled a prepetition state court action
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that had been litigated for nearly two and a half years, and that had sought recovery on 

numerous causes of action including fraud based upon intentional misrepresentation, 

concealment and false promise. Id. at 1-2. As part of the settlement, the defendants 

agreed to pay the plaintiff $625,000.00 and further, if the settlement agreement was 

breached, a Stipulated Judgment would be entered against the defendants. Id. at 2-3. The 

Stipulated Judgment provided that the obligations arising from the settlement agreement 

would be nondischarbgeable in bankruptcy. Id. at 2. More iinportantly, the defendants 

agreed that entry of the Stipulated Judgment deemed all allegations, statements and facts 

contained in the first amended complaint to be true and accurate and that the Stipulated 

Judgment was directly related to, and arose solely out of their fraudulent conduct. Id. at 3.

79. After the defendants in Johnson defaulted on the settlement agreement and the plaintiff 

caused the Stipulated Judgment to be entered, defendants filed a chapter 7 petition. The 

plaintiff filed an adversary proceeding seeking to except from discharge the amount due 

under the Stipulated Judgment and the plaintiff filed a motion seeking summary judgment 

on its § 523(a)(2)(A) and § 523(a)(4) causes of action only based on the issue preclusive 

effect of the Stipulated Judgment. The defendants filed declarations stating that neither of 

them had engaged in the conduct alleged in the complaint, notwithstanding their 

admissions to the contrary in the Stipulated Judgment. The defendants further stated that 

they felt bullied by the settlement Judge into settling the lawsuit because he told them that 

they had no chance of winning and they had no money to keep litigating. Id.

80. The bankruptcy court in Johnson denied the plaintiffs motion as to the § 523(a)(4) cause 

of action but granted it as to the § 523(a)(2)(A) cause of action, finding that issue 

preclusion applied to the facts stipulated to by the defendants and that those facts
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supported a finding of nondischargeability under § 523(a)(2)(A). The defendants 

appealed, asserting that the bankruptcy court erred in grantmg summary judgment by 

giving issue preclusive effect to the state court judgment as to the § 523(a)(2)(A) claim Id- 

at 4.

!1. The BAP affirmed the bankruptcy court’s grant of motion for summary judgment on the § 

523(a)(2)(A) nondischargeability claim Id. at 9. The BAP explained that the bankruptcy 

court correctly disregarded the general nondischargeability language and also correctly 

found that a party may stipulate to tacts that a bankruptcy court can apply in a 

nondischargeability action and that the debtors’ deemed admission of the facts establishing 

fraud liability was entitled to preclusive effect. Id. at 5-6; see Hayhoe v. Cole (In re Cole), 

226 B.R. 647, 655 (9th Cir. BAP 1994) (citing Klingman v. Levinson. 831 F.2d 1292, 

1296 n.3 (7th Cir. 1987)). Although the defendants contended that their case was 

analogous to In re Wank, the BAP distinguished the case from Wank, explaining that the 

facts of Johnson did not mirror those in Wank, and that the salient question was whether 

the circumstances surrounding the settlement or the judgment itself evidence the parties’ 

intent for the Stipulated Judgment to have preclusive effect. Id. at 7-8. The BAP found 

evidence that the parties intended for the state court judgment to have preclusive effect.

Id. at 8. The BAP based its findings on a declaration from plaintiffs counsel that stated 

that the parties specifically negotiated language with the intent that if defendants breached 

the settlement agreement, the Stipulated Judgment entered against them would clearly set 

forth a finding of fraud and breach of fiduciary duty and the admission of fraudulent 

conduct would render the judgment nondischargeable. Furthenuore, the defendants 

provided no evidence to refute the testimony and the BAP did not find the debtors’
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statements in their declarations that they felt pressured to settle, overcame the plaintiffs 

counsel’s testimony. Id.

82. The facts verified by Morabito in the Confessed Judgment constitute an admission by him 

that he comnitted fraud, similar to the Settlement Judgment in Johnson. Morabito 

testified that he was advised by his counsel that he was bound to sign the Confessed 

Judgment but that it would not be binding. [EFC No. 65 at :257:12-16; at 216: 7-8]. 

Morabito testified that he thought the decision by Judge Adams was ridiculous, but 

nevertheless the facts that he admitted tracked Judge Adams’ decision. [EFC No. 65 at 

:168:24-25; 1169: 1-9]. Similarly, in Johnson, the defendants, in their postpetition 

declarations, attempted to void the Settlement Judgment by stating that they felt bullied by 

the settlement judge into settling.

83. There is no evidence that the Herbst Parties were aware ofMorabito’s counsel’s advice or 

that Morabito’s aflinnation was not true at the time they entered into the Confessed 

Judgment.

84. By signing and verifying the Confessed Judgment, Morabito intentionally misrepresented 

his belief that the facts that he verified were tme and correct. This is the case even though 

he had contested the assertions made by the Herbst Parties in the state court action and had 

sought to appeal the Judgment and FF&CL.

85. Unlike the facts in In re Wank, but similar to those in In re Johnson, Morabito was not 

compelled or urged to sign and verify facts by the Herbst Parties. The facts Morabito 

verified were facts originally found by the state court judge and not created by the Herbst 

Parties. Morabito testified that diuing the October 2011 settlement conference in San
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Francisco, he never talked to the Herbst Parties, nor their counsel [ECF No. 65 at 168: 9- 

16], Pursuant to Morabito’s testimony, the only person who told him that he was bound to 

sign the Confessed Judgment was his own attorney. As a result, Morabito intentionally 

misrepresented that he was afBrming the facts in the Confessed Judgment.

86. Morabito did what the BAP in the Johnson case stated a party may do-stipulated to facts 

that a bankruptcy court may apply in a nondischargeablity action- and that is what this 

Court is doing. In re Johnson, 2018 WLl 803002, at * 6.

87. Therefore, the Confessed Judgment is entitled to issue preclusive effect.

88. UnderNevada law, claim preclusion should apply whenever: “(1) the parties or their 

privies are the same, (2) the final judgment is valid, and (3) the subsequent action is based 

on the same claims or any part of them that were or could have been brought in the first 

case.” See Five Star, 124 Nev. at 1054, 194 P.3d at 713.

89. Unlike issue preclusion, claim preclusion does not require actual litigation.

90. Under Nevada law, the elements of fraud are: (1) A false representation made by the 

defendant; (2) Defendant's knowledge or belief that the representation is false (or 

insufficient basis for making the representation); (3) Defendant's intention to induce the 

plaintiff to act or to refrain from acting in reliance upon the misrepresentation; (4)

Plaintiffs Justifiable reliance upon the misrepresentation; and (5) Damage to the plaintiff 

resulting from such reliance. Bulbman. Inc, v. Nevada Bell 108 Nev. 105, 825 P.2d 588, 

592 (1992) (citing Lubbe v. Barba, 91 Nev. 596, 540 P.2d 115, 117 (1975)). In addition, 

the plaintiff must prove each element of the fraud claim by clear and convincing evidence
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Bulb man, 825 P.2d at 592.

91. Here, the parties to the Confessed Judgment Action and this Adversary Proceeding are the 

same. The Confessed Judgment is a final valid judgment on the merits. The Herbst Parties’ 

state court fraud in the inducement claim is the same claim the Herbst Parties are litigating 

in the Adversary Proceeding.

92. Moreover, the elements of fraud in the inducement under Nevada law and 

nondischargeability under Section 523(a)(2) mirror one another.

93. As a result, the Herbst Parties are also entitled to judgment on their First and Second 

causes of action under claim preclusion.

94. The Court also finds and concludes that the Confessed Judgment is not an unenforceable 

penalty under Nevada law. Damages resulting from a breach of the Settlement Agreement 

were difficult to ascertain because of the non- monetary obligations. The Confessed 

Judgment was a reasonable attempt to ascertain damages under the Settlement Agreement 

as the $85,000,000 was tied to the $85,000,000 compensatory award of the State Court. 

The Settlement Agreement was not a penalty; it was a benefit to Morabito, particularly in 

light of the Forbearance Agreement, which provided Morabito more time to perform under 

the tcmis of the Settlement Agreement.

95. The Court is also not persuaded by Morabito’s argument that the Confessed Judgment 

does not evidence that the $85,000,000 was proximately caused by Morabito’s fraud. The 

Court reads the Confessed Judgment to mean that the $85,000,000 was sustained due to 

Morabito’s fraud.
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9b. A final judgment will be entered in favor of the Herbst Parties on their First and Second

causes ofaction that the $85,000,000.00 Confessed Judgment debt reduced by the value of 

payments made by Morabito, is nondischargeable pursuant to Section 523(a)(2).

###
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From : Yal amanch i I i, S ujata [SYalaman@hodgsonruss.com]
Sent: Wednesday, September 15,2010 9:32 PM
To: Dennis Vacco; Paul Morabito
CC: Graber, Garry
Subject: RE: Follow Up Thoughts
Attach ment(s): "Arch ived "

Dennis: I will call you after you land tomorrow. Have a safe trip.

Paul: Are you able to wire the retainer we discussed? That will allow me to involve Garry
and others, if needed, to get going on this.

Sujata

From: Dennis Vacco Imailto:dvacco@lippes.com]
Sent: Wednesday, September 15, 2010 10:03 PM
To: Yalamanchili, Sujata; Paul Morabito
Cc: Graber, Garry
Subject: RE: Follow Up Thoughts

Sujata,

I leave in the moring at 8:00 and arrive at noon, 3:00PM eastern. lt would be of great assistance if you
would considera transaction whereby PAM sells his interest in CoWestco to Edward and Sam as you
proposed. Paul will sell his interest in exchange for a promissory note. I would be interested in your and
Garry's suggestions concerning the terms of this note. Paul would like the note to take into account the
amount owed by him to Superpumer. ln other words there would be an offset made by the
companyagainst the promissory note payments in orderto defray the amount owed to the company.

Thanks

Dennis

From : Yalamanchi I i, Sujata I mai lto :SYalaman@hodgsonruss.com ]
Sent: Wednesday, September 15, 2010 4:40 PM
To: Paul Morabito; Dennis Vacco
Cc: Graber, Garry
Subject: Follow Up Thoughts

lcaught up with Garry (who is back in Buffalo today) on our conversation from
yesterday.

Garry had a number of additional ideas, including a possible marital split between Paul
and Edward pursuant to which Edward could retain some of Paul's assets, We need to
better understand California domestic partner laws, first.

Let me know iflwhen you want to talk.

Sujata

Sujata Yalamanchili, Esq.
Hodgson Russ LLP
The Guaranty Building
140 Pearl Street, Suite 100
Buffalo, NY L4202-4040
(7r.6) 848-r.6s7
(7L6) 849-0349 (fax)
syalaman@h od gson russ.com

I
E

fr
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secretary: Tam my Sm ith (tsm ith @hod gson russ.com ) ; 7 1 6'848'L27 6

Sujata Yalamanchili
Partner
Hodgson Russ LLP
telr 7l 6.848.1 657 | fax: 7 16'819.4620ffi----r
The Guaranty Building, 140 Pearl Street, Suite 100, Buffalo, New York L4202

ln accordance wtth lntemal Revenue Servlce Clrcular 23A we adutse you that-unless othenvlse expressly.4ated, any dlscusslon of .a
federal tax lssue ln thls communlcatton or ln any axacniZit is-ii trteha"a to re used, and cannot be used, for the purpose of avoldlng

federal tax penaltles,
Thls message may contaln cotrfldentlat lnformatton that ts Wtected by .the attomey'dtent prlvtlege or otherwlse' lf you are not the

tntended reclptent, you are notlfled that any dlsclosue,.-;iylr6, oi use ot the cont"nts'of thts mesage ls suidly prohiblted' ff this

message has been recelved by you in erron please ,oui[ii'76nie] tmiiaiatetv oy e-malt and delete the ortglnal message. Thank you'
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Saturday, September 18, 2010 11:26 AM
To: Dennis Vacco; Mlehmanesq@aol.com
Subject: attorney client privileged communication
This is what is exempt in Nevada:
 

         Appliances, household goods, furniture, electronics, clothing, home & yard equipment owned by
debtor or dependent of debtor to $12,000 total 
Nev. Rev. Stat. Ann. § 21.090 (1)(b)

         Books, works of art, musical instruments and jewelry to $5,000
 
As part of my fair value exchange, I should take the excess water rights ($100,000), theatre equipment
($300,000) and appliances ($25,000) at the Reno house, in exchange for Edward getting the Reno
furniture & electronics ($150,000), Laguna furniture & electronics ($100,000), Palm Springs furniture &
electronics ($75,000), appliances at the houses ($25,000) and books, art and jewelry ($100,000) at all
the houses.
 
I have no clothes in Nevada. I should declare my residence with Edward in Laguna Beach asap – I don’t
care about the $550,000 Nevada homestead exemption.  I want to protect my household assets.
 
My Nevada house has a $1.1 million mortgage and I am going to offer Bank of America a $2 million
second for my line of credit. 
 
New Federal Residency Requirement
Under the new bankruptcy law, you must be have lived in the state for at least 40 months (three
years and four months) before you can claim any homestead protection greater than $125,000. (If
your states offers less than this amount, the law is irrelevant to you.) The law is poorly worded but
seems to say that if you move from one home to another in the same state, you can claim that
state's homestead protection.
IF you are moving to another state, OR you moved to Nevada within in the last two years, click here.

         NV Exemptions
         Must record homestead declaration before filing for bankruptcy 

Nev. Rev. Stat. Ann. § 115.020
         Real property or mobile home to $550,000 (husband & wife may not double)

Nev. Rev. Stat. Ann. § 115.010 
Nev. Rev. Stat. Ann. § 21.090 (1)(m) 
In re Lennox, 58 B.R. 104 (D. Nev. 1986) 
Nev. Rev. Stat. Ann. § 115.020 
Nev. Rev. Stat. Ann. § 115.005

 
 
Property Exempt From Enforcement
http://www.kinseylaw.com/clientserv2/civillitigationserv/enforcement/enforcejudgment.html  
The California Constitution mandates that the Legislature protect "a certain portion" of debtors' property
from forced sale (Ca Const. Art. XX, § 1.5). The broad purpose is to protect enough property from
enforcement to enable judgment debtors to support themselves and their families, and to help shift the
cost of social welfare for debtors from the community to judgment creditors (see 16 Cal. L.Rev. Comm'n
Rep. 1079 (1982)). Exemption laws are liberally construed in the debtor's favor.
The EJL exemptions may be claimed only by natural person judgment debtors--i.e., not by partnerships,
corporations or other entities. [Ca Civ Pro § 703.020(a)]
Generally, an exemption must be claimed by the judgment debtor within the time and in the manner
prescribed by the EJL. If not timely claimed, the exemption is waived, and all of the property is subject
to enforcement of a money judgment. [Ca Civ Pro § 703.030(a)] Exception: Property that is described by
an exemption statute as "exempt without making a claim" cannot be reached by any procedure for
enforcement of a money judgment. [Ca Civ Pro § 703.030(b)]
Unless otherwise required by law, to oppose a claim of exemption, within 10 days after service of the
notice of claim of exemption (or, ordinarily within 15 days if the levying officer served the notice by
mail, see Ca Civ Pro § 684.120), the judgment creditor must:

·         File with the court a Notice of Opposition to the Claim of Exemption (Judicial Council
Form EJ-170), Notice of Motion for an Order Determining the Claim of Exemption, and
Notice of Hearing on Claim of Exemption (Judicial Council Form EJ-175); and

·         File with the levying officer (preferably by personal delivery or certified mail, return
receipt requested) copies of each of these documents. (The levying officer will file the
judgment debtor's claim of exemption and any attached financial statement with the
court.) [See Ca Civ Pro § 703.550]

LMWF_SUPP_030151
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The EJL exemptions may be claimed by the judgment debtor or person acting on the debtor's behalf--
e.g., a garnishee, the judgment debtor's agent or a public or private retirement plan. [Ca Civ Pro §
703.020(b)(1)] An exemption for community property may be claimed by either the judgment debtor or
his or her spouse . . . whether or not the spouse is also a debtor under the judgment. [Ca Civ Pro §
703.020(b)(2)]
To claim an exemption, the judgment debtor (or spouse or other person, where applicable)
must file an original and one copy of a Claim of Exemption with the levying officer. [Ca Civ
Pro § 703.520(a)] The claim is deemed filed when actually received by the levying officer.
[Ca Civ Pro § 681.040]
After being served with the claim of exemption and notice (above), the judgment creditor must decide
whether to oppose the claim. If the creditor files an opposition, a court hearing must be held to
determine whether the exemption should be allowed. If opposition is not timely filed, the property will
be released whether or not the exemption claim is valid. [Ca Civ Pro § 703.550] The hearing on the
exemption claim must be held no later than 20 days from the date the notice of motion (above) is filed
with the court, unless the court continues the hearing for good cause. [Ca Civ Pro § 703.570(a)]
Below are the EJL exemptions and the most commonly claimed federal law exemptions. For a complete
list of all the state and federal exemptions, see the Judicial Council list of exemptions (EJ-155) The
Judicial Council publishes a list of the current Ca Civ Pro § 704.010 et seq. exemption dollar amounts (as
well as the § 703.140(b) exemption dollar amounts, along with the effective date. [Ca Civ Pro §
703.150(d)]
The following property is exempt only if a timely exemption claim is filed:
Motor vehicles: Any combination of the following is exempt in the amount of $2,300:

·         The aggregate equity in motor vehicles;
·         The proceeds of an execution sale of a motor vehicle; and
·         The proceeds of insurance or other indemnification for the loss, damage or

destruction of a motor vehicle. [Ca Civ Pro § 704.010(a)]
Household furnishings and personal effects: There is no specific dollar exemption for
household furnishings, appliances, provisions, wearing apparel and other personal effects.
Furnishings and personal effects located at the judgment debtor's residence are exempt if
they are a) "Ordinarily and reasonably necessary to" the judgment debtor and members of
the judgment debtor's family at the judgment debtor's principal place of residence; and, b)
Personally used, or procured for use, by the judgment debtor and family at the debtor's
principal residence. [Ca Civ Pro § 704.020(a)(1)]
Jewelry, heirlooms and works of art: Jewelry, heirlooms and works of art are exempt to the extent their
aggregate equity does not exceed $6,075. [Ca Civ Pro § 704.040]
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Message

From:

Sent:

To:

Yalamanchil i, Sujata [SYalaman@hodgsonruss.com]
9l2O/2Ot0 9:48:56 PM

Graber, Garry [GGraber@hodgsonruss.com]
FW: attorney client privileged communicationSubject:

Not sure if we should respond to this. I will send you another email chain, FYl.

From : Pa u I Mora bito I ma i lto : pmora bito@cowestco.com]

Sent Monday, September 20,2010 9:47 PM

To: dvacco@lippes.com; Yalamanchili, Sujata

Su bj ect: attorney cl ient privi leged com m u n ication

Dennis & Sujata

Garry asked what my rationale was to do this - and that I would be asked.

Judge Adams specificallv exonerated Edward and Sam. I hold assets with them, and they had long standing options to

own a majority of Superpumper, lnc.

We agreed amongst ourselves that I was best standing alone with my assets, and on advice of Counsel we sought

independent, third party appraisers to dojust that.

I have no doubt it will be challenged in court - and they may try and come up with their own appraisals. But in the end,

the underlying "selling for value" will be allowed.

Snowshoe Petroleum lnc. will be an Erie County, New York company. Edward is going to be a resident of Los Angeles

and Orange County, California.

The Herbsts no longer have home court, good old boy advantage.
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PaulMorabito
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Tuesday, September 21, 2010 11:53 PM
To: Dennis Vacco; Kevin Cross
CC: Mark Frederick
Subject: Attorney Client Privileged Communication
Attachment(s): "Archived"
Last week, I met with Kevin Cross, the President of Cerberus California LLC, and explained that I would
no longer be actively seeking to accumulate assets in companies that I am a shareholder in, and instead
would be acting as an advisor to amongst other entities, Snowshoe Petroleum LLC, a company to be
owned and operated by my brother, Sam; Edward Bayuk, and Dennis Vacco.  He reiterated Cerberus’
intention to do business with me, and appreciated the opportunity to now work with Snowshoe with me
in an advisory capacity.
 
This evening, I had a conversation with Joe Petrowski, the CEO of Cumberland Gulf.   Their board of
directors, advisors and key shareholders just completed a three day retreat, during which they
determined that the 575 store Cumberland c-store chain needs a capital infusion of a few hundred
million dollars to upgrade the stores.   They own and operate Gulf Oil, an 800 million gallon $2.5 billion
revenue wholesale company that nets $110 million annually.  The company owns 350 dealer sites which
they lease to independent dealers, and own and operate a terminal in Boston.  www.gulfoil.com
 www.cumberlandgulf.com www.greatislandenergy.com  
 
Petrowski feels that the Board would be receptive to an offer from a company affiliated with me, in the
range of $750 million.  I am going to speak with Kevin Shea from Getty Realty (NYSE:GTY) about buying
the 350 dealer sites for $385 million, and the terminal for $50 million, and leasing it back to the
acquiring entity.  Petrowski and the existing leadership team at Gulf would remain.
 
I spoke with Kevin Cross, and he is comfortable making an equity commitment of $150 million to
facilitate this acquisition.  I advised him that a company, to be headed by me but owned by a
combination of Edward Bayuk, Sam Morabito, Jon Richmond as well as Petrowski and his management
team, would be created to make this offer.  We are putting together a term sheet for Cerberus, and
presenting it to them tomorrow.  Once we have reached agreement on the terms (attached summary
from prior meetings, along with Cerberus’ term sheet on AMODCO’s then acquisition of Florida assets
from ExxonMobil), I will instruct Dennis Vacco and his team to assist Jon Richmond in crafting a Letter of
Intent that I can present to the Chairman and Board of Directors of Gulf Oil next week in Boston.   It
would be my intention to have letters from Cerberus and Getty backing the purchase price, in my
possession.
 
Ray Whiteman, Managing Director at the Carlyle Group in Washington, DC, has advised that he will
match and exceed any offer from Cerberus on this and future transactions.  I am speaking with Kevin
Shea, Executive VP at Getty Oil, at 11:30 EST tomorrow; and Whiteman shortly thereafter.  We are
meeting with Cross at Cerberus in the afternoon.
 
NOTE that I had a conversation yesterday with Walt Dwelle, the CEO of Nella Petroleum.  They cashflow
$30 million on $1.5 billion in sales, and operate a terminal in Reno (which they bought from BHI), as well
as 200 cardlocks, 100 gas stations and a large wholesale operation in northern Nevada and California. 
They are interested in selling the company, and Dwelle is having a meeting with his brothers regarding a
satisfactory sale price. I estimate that it will be around $150 million.  Both Carlyle and Cerberus has
advised that they are interested in this acquisition as well. 
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Paul Morabito
 
59 Damonte Ranch Parkway, Suite B-335, Reno, Nevada 89521-1907  
tel.: (775) 682-3910 • fax: (480) 222-1062  • mobile: (775) 223-3585  • e-mail: pmorabito@cowestco.com 
CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only for the addressee. Any
unauthorized use or disclosure is strictly prohibited. 
Disclosure of this e-mail to anyone other than the intended addressee does not constitute waiver of privilege. If you have received this
communication in error, please notify us immediately 
and delete this. Thank you for your cooperation. 
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From: Graber, Garry [GGraber@hodgsonruss.com]
Sent: Thursday, September 23, 2010 3:10 PM
To: 'Paul Morabito'
CC: Yalamanchili, Sujata; Dennis Vacco
Subject: RE:
Hi Paul,
 
I don't think you should change your State of residence without first comparing the exemption statutes.  Also,
what about the CA tax residency lawsuit ?
 
Do the furnishings have any material value especially in the present economy in view of the fact that they are
used ?  And doesn't  Edward already own some of the furnishings ?  If not exempt and if there is value, It
may make more sense for Edward to use his money to buy the stuff back at the auction the creditor would
have to hold instead of giving you money that the creditor will just take from you.
 
As we discussed yesterday, used clothing rarely has much resale value - even if originally very expensive. 
And much of it, if not all of it, could be exempt.  Unless you are talking about furs or something for which
there is a market, I wouldn't worry about it as I don't think that the creditor will try to take it.
 
I am not sure that the Amex points are transferable.  That needs to be checked.  If so, you want to start using
redeeming them for flights, entertainment, household goods and the like.
 
 
 

Garry M. Graber 
Partner
Hodgson Russ LLP
tel: 716.848.1273 | fax: 716.819.4666
mobile: 716.440.1777 
ggraber@hodgsonruss.com

60 East 42nd Street, 37th Floor New York, NY 10165-0150
The Guaranty Building, 140 Pearl Street, Suite 100, Buffalo, New York 14202 

From: Paul Morabito [mailto:pmorabito@cowestco.com] 
Sent: Thursday, September 23, 2010 10:47 AM
To: Graber, Garry
Subject:
 

Garry

I have a few questions.
Edward and I plan on changing our primary residence from Reno to Laguna Beach.

Change DMV, voter registration, cancel Nevada club memberships, burial plot, resign from State Boards etc 

Should Edward buy our household furniture etc from me for the Reno and Palm Springs houses that are not primary ?  We have
receipts from 2006 for everything worth around $225,000 new.

Also, what about my clothes ?  I was in the hospital for 5 months last year and came out 200 pounds lighter.  I spent $200,000
on a new wardrobe since November.
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Finally, are my 2 million American Express airline miles something I can do something with or is that an asset, too ?

Paul Morabito
mobile: (775) 223-3585 efax: (480) 222-1062
email: paulmorabito1964@gmail.com

      In accordance with Internal Revenue Service Circular 230, we advise you that unless otherwise expressly stated, any discussion of a federal tax issue
in this communication or in any attachment is not intended to be used, and cannot be used, for the purpose of avoiding federal tax penalties.
      This message may contain confidential information that is protected by the attorney-client privilege or otherwise. If you are not the intended
recipient, you are notified that any disclosure, copying, or use of the contents of this message is strictly prohibited. If this message has been received
by you in error, please notify the sender immediately by e-mail and delete the original message. Thank you.
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Message

From:

Sent:

To:

Yalamanchili, Sujata [SYalaman@hodgsonruss.com]
9/23{2OLO 2:2L:2L PM

Graber, Garry [GGraber@hodgsonruss.com]
RE:SubJect:

I spoke to him late last night for about an hour. I understand he spoke to Dennis earlier, but I don't know what was

decided.

When I spoke to him, he was still determined to sell Superpumper and was still in a "fighting" mood. I need to circle

back with Dennis to compare notes.

Sujata

From: Graber, Garry
Senfi Thursday, September 23,20L0 2:L7 PM

To: Yalamanchili, Sujata

Subject: FW:

fyi. Did you all talk yesterday ?

From : Pa u I M ora bito [ma i lto : pmora bito@cowestco.com]

Sent Thursday, September 23,20L010:47 AM

To: Graber, Garry
Subject:

Garry

I have a few questions.
Edward and I plan on changing our primary residence from Reno to Laguna Beach.

Change DMV, voter regisfatiorq cancel Nevada club memberships, burial plot, resign from State Boards etc

Should Rlward buy our household furniturc etc from me for the Reno and Palm Springs houses that are not prirrrary ? We have
receipts from 2006 for everything worth around $225,000 new.

Also, what about my clothes ? I was in the hospital for 5 months last year and came out 200 pounds lighter. I spent $200,000 on a

r]\h

EXlilBtT
new wardrobe since November,
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Finally, are my 2 million American E4press airline miles something I can do something with or is that an asset, too ?

Paul Morabito
mobile: Q7 5) 223 -3585 efax (480) 222-1062
email: paulmorabito I 964@gmail.com
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Friday, September 24, 2010 4:46 PM
To: Dennis Vacco
Subject: Fw: Superpumper, Inc.

Paul Morabito 
mobile: (775) 223-3585 efax: (480) 222-1062 
email: PAGM88@gmail.com

From: Hollenbach, Shawn <Shawn.Hollenbach@bbvacompass.com> 
To: Paul Morabito 
Sent: Fri Sep 24 14:35:22 2010
Subject: Re: Superpumper, Inc. 

You are correct, that is our intention. Thanks Paul.

Shawn R. Hollenbach 
Vice President 
BBVA Compass 
Commercial Banking 
2850 E. Camelback Rd., Ste. 140 
Phoenix, AZ 85016 
(602) 522-6890 - office 
(602) 327-6837 - cell 
(205) 524-9631 - fax
 
From: Paul Morabito [mailto:pmorabito@cowestco.com] 
Sent: Friday, September 24, 2010 04:30 PM
To: Hollenbach, Shawn 
Subject: Superpumper, Inc. 
 
Shawn
 
This is to confirm our conversation wherein I advised you that we are in default of several of our loan covenants,
including but not limited to those on liquidity, judgments, collateral impairment and lawsuits.   We have advised that it
is the intention of myself and my fellow Shareholders of Superpumper, Inc., to cure these defaults, and BBVA
Compass has advised that they will work with us in good faith towards affecting those cures and putting the loans
back into compliance.
 
Please confirm.
 
 
Paul Morabito
Consultant
 
668 North Pacific Coast Highway, Suite 517, Laguna Beach, California 92651  
tel.: (949) 573-0648 • fax: (480) 222-1062  • e-mail: PAGM88@gmail.com  
CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only for the addressee. Any
unauthorized use or disclosure is strictly prohibited. 
Disclosure of this e-mail to anyone other than the intended addressee does not constitute waiver of privilege. If you have received this
communication in error, please notify us immediately 
and delete this. Thank you for your cooperation. 
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From: Dennis Vacco
Sent: Sunday, September 26, 2010 11:28 AM
To: 'Paul Morabito'
Subject: RE: 
Once entered by the court, the judgment will be a fixed debt.
 
From: Paul Morabito [mailto:pmorabito@cowestco.com] 
Sent: Saturday, September 25, 2010 1:58 AM
To: Dennis Vacco
Subject:
 
D. Is the Judgment for a Fixed Debt?

An Australian court will only enforce a foreign judgment for a fixed debt, or for a debt which is readily
calculable. If the foreign judgment is contingent upon unascertained amounts, it will generally not be
enforceable.

 
 
Paul Morabito
Consultant
 
668 North Pacific Coast Highway, Suite 517, Laguna Beach, California 92651  
tel.: (949) 573-0648 • fax: (480) 222-1062  • e-mail: PAGM88@gmail.com  
CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and
is intended only for the addressee. Any unauthorized use or disclosure is strictly
prohibited. 
Disclosure of this e-mail to anyone other than the intended addressee does not
constitute waiver of privilege. If you have received this communication in error, please
notify us immediately 
and delete this. Thank you for your cooperation. 
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Monday, September 27, 2010 3:03 PM
To: Dennis Vacco
Subject: Fw: Sierra Towers
Attachment(s): "First Amendment to Residential Lease executed 9-27-10.pdf"

Paul Morabito 
cell: (949) 573-0648 
efax: (480) 222-1062 
email: PAGM88@gmail.com

From: Mlehmanesq@aol.com <Mlehmanesq@aol.com> 
To: johnandrob@me.com <johnandrob@me.com>; Paul Morabito; Edward Bayuk 
Sent: Mon Sep 27 12:58:23 2010
Subject: Sierra Towers 

John, Rob, Paul and Edward:
 
For your files attached is the First Amendment signed by all parties.
 
Mark
 
Mark E. Lehman
Law Offices of Mark E. Lehman
9200 Sunset Blvd., PH 2
West Hollywood, CA 90069
Phone: (310) 276-2670
Fax: (310) 276-2513
E-mail: MLehmanEsq@aol.com
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4’

44’

FIRSTAMENDMENT TO RESIDENTIAL LEASE

This FIRST AMENDMENT TO RESIDENTIAL LEASE (this “Amendment”), is
made and enteredinto effective as of September23, 2010 (the “Effective Date”), by and
between JuN McDONALD REVOCABLE TRUST and ROBERT WRIGHT
REVOCABLE TRUST (collectively “Landlord”) andPAUL A. MORABITO andEDWARD
W. BAYUI (collectively “Tenant”). Eachof Landlord and Tenantare sometimesreferredto
individually asa “Party” andcollectivelyas“Parties” to this Amendment.

RECITALS

A. JOHN McDONALD REVOCABLE TRUST and ROBERT WRIGHT
REVOCAB £ TRUST as Landlordand PAUL A. MORABJTO as Tenantarepartiesto that
certainResi ential LeaseOr Month-to-MonthRentalAgreementdatedJuly 31, 2010concerning
the Premise locatedat 9255 DohenyRoad,#2906, WestHollywood, CA 90069andall addenda
thereto(coil ctively the“ResidentialLease”).

B. The Partiesnow desireto amendthe ResidentialLeaseto addEdwardW. Bayuk
asa Tenant. Capitalizedtermsusedhereinandnot hereindefinedshall havethe meaningsgiven
to suchtermSin the ResidentialLease.

NO*’, THEREFORE,in considerationof the premisesand themutual covenantsand
conditions 4ntainedherein, and for other good and valuable consideration,the receipt and
sufficiency$f which areherebyspecificallyacknowledged,the Partiesagreeto the following:

1. gionof EdwardW. Baukasieçpnt.The introductorysection,Section1 (8) andall
othei relevantportionsof the ResidentialLeaseare herebyamendedto add EdwardW.
Bayi asa Tenant,with the understandingthat pursuantto Section22 of the Residential
Leas : Paul A. Morabito andEdwardW. Baynk shall be jointly andseverallyliable and
cowi letely responsiblefor the performanceof all obligations of Tenant under the
Resi ential Lease.

4. 4jç llaneol)s. This Amendmentamendsthe ResidentialLease, Exceptasamendedby

this nendinentthe ResidentialLeaseshall otherwiseremainin full force andeffect. In
the vent of a conflict between this Amendment and the Residential Lease, this

Ame idment shall takeprecedenceand control. A signatureon this Amendmentsentvia

e-m‘1 or facsimileshall bedeemedan originalsignaturefor thepurposesof enforcement.

This Amendmentmay be executedin any numberof counterparts,eachof which shall be

deer ed to be anoriginal asagainstany party whosesignatureappearsthereon,and allof

whic shall togetherconstituteone and the same i,nstrurnent. This Amendmentshall

becone binding when one or more counterpartshereof, individually or takentogether,

shallbearthesignaturesof all of thepartiesreflectedhereonasthe signatories.

(Signatureson the following page)

LMWF_SUPP_035072

3700



IN WITNE S WI-LEREOF, the undersignedhave executedthis Amendmentas of the date

indicated.

LANDLOR

JOHN Mc1QNALD REVOCABLE TRUST

________

a , Trustee

ROBERT

By:

______

RobertW1ght.Trustee

TENANT:

By:—..

Job>tDo

IRIGflT REVOCABLE TRUST

2010
- r

:ac

/c

[)ated:

Dated:

________________

‘F

Dated:
T 42 7

Dated:

Edward¶
tz7

2010

2010

2
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From: Paul Morabito [morabito.pa@gmail.com]
Sent: Wednesday, November 07, 2012 5:40 PM
To: Roy H. Cunningham
CC: Dennis Vacco; Christian Lovelace
Subject: Re: ATTORNEY CLIENT PRIVILEGED COMMUNICATION
Follow Up Flag: Follow up
Flag Status: Completed
OYE.   HF Irrevocable Trust.
On Wed, Nov 7, 2012 at 2:38 PM, Roy H. Cunningham <rcunningham@lippes.com> wrote:

Or the whatever trust. Using initials is not a good idea. Any name completely unrelated to all
parties would be best.
Sent from my iPhone
On Nov 7, 2012, at 5:36 PM, "dvacco@lippes.com" <dvacco@lippes.com> wrote:
> Any name that seems associated with you will be a red flag.  If you are deposed you don't
want to say that you sold to the PAMRAW trust.  I recommend just using RAW or HF Trust.
> Sent from my Verizon Wireless BlackBerry
>
> -----Original Message-----
> From: Paul Morabito <morabito.pa@gmail.com>
> Date: Wed, 7 Nov 2012 11:35:47
> To: dvacco@lippes.com<dvacco@lippes.com>
> Cc: Roy H. Cunningham<rcunningham@lippes.com>; Christian
Lovelace<clovelace@lippes.com>
> Subject: Re: ATTORNEY CLIENT PRIVILEGED COMMUNICATION
>
> Drop the cohabitation altogether.
>
> Name the trust the
> "PAMRAW Irrevocable Trust"
>
> Paul Morabito
> Executive Vice President
> US HF Cellular Communications LLC
> tel/text: (310) 339-0475
> email: paul.morabito@ushfcc.com
>
> On Nov 7, 2012, at 11:10 AM, dvacco@lippes.com wrote:
>
> I recommend different name.  Desmond knows Snowshoe is you.  This is RW's trust.  Name
should be more generic and less connected to you.  Alternate  beneficiary needs to be better
defined than who you are cohabiting with.
> ------Original Message------
> From: Paul Morabito
> To: DCV Vacco
> Cc: Roy H. Cunningham
> Subject: ATTORNEY CLIENT PRIVILEGED COMMUNICATION
> Sent: Nov 7, 2012 3:09 AM
>
> Snowshoe Irrevocable Trust
>
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> Dr. Anna Kobylecky as Trust Protector and James Ravenscroft as Trustee.
>
> If anything were to happen to Anna, Cathleen Sodos would replace her.
>
> Beneficiary to be me and anyone I may be cohabitating with - Karl Davidowski at this time -
and/or Edward Bayuk.
>
> Then upon my demise Edward Bayuk and my brother, Sam. If they predecease me, the funds
are to go to establish as well as support strictly observant "no kill policy" animal shelters
primarily for dogs and cats in California, Nevada and/or Ontario.
>
>
> Sent from my Verizon Wireless BlackBerry

-- 
-- 
Paul Morabito
USA cell/text: 310.339.0475 - efax: 480.222.1062 - UK cell: 0.777.0.385385
e-mail: morabito.pa@gmail.com     
This e-mail in it's entirety, embedded internet links, references and/or attachments ("communication") are covered by the Electronic Communications
Privacy Act, 18 U.S.C. 2510-2521 and is legally privileged and protected. The information contained in this communication is confidential and if
directed, copied or directed to lawyers, advisors or experts, is intended by the sender to be subject to the attorney-client and attorney work product
privileges. This information may constitute insider information, may be subject to further restrictions on disclosure by contract or other binding
agreement, and is intended only for the use of the intended recipient. 
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