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INDEX TO PETITIONERS’ APPENDIX

DOCUMENT DESCRIPTION LOCATION
Complaint (filed 12/17/2013) Vol. 1, 1-17
Declaration of Salvatore Morabito in Support of Snowshoe | Vol. 1, 18-21
Capital’s Motion to Dismiss for Lack of Personal
Jurisdiction (filed 05/12/2014)
Defendant Snowshoe Petroleum, Inc.’s Motion to Dismiss | Vol. 1, 22-30
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2)
(filed 05/12/2014)
JH, Inc., Jerry Herbst, and Berry Hinckley Industries | Vol. 1, 3143
Opposition to Motion to Dismiss (filed 05/29/2014)
Exhibits to Opposition to Motion to Dismiss
Exhibit Document Description
1 Affidavit of John P. Desmond (filed 05/29/2014) | Vol. 1, 4448
2 Fifth Amendment and Restatement of the Trust | Vol. 1, 49-88
Agreement for the Arcadia Living Trust (dated
09/30/2010)
3 Unanimous Written Consent of the Directors and | Vol. 1, 89-92
Shareholders of CWC (dated 09/28/2010)
4 Unanimous Written Consent of the Board of | Vol. 1, 93-102
Directors and Sole Shareholder of Superpumper
(dated 09/28/2010)
5 Plan of Merger of Consolidated Western | Vol. 1, 103—107
Corporation with and into Superpumper, Inc.
(dated 09/28/2010)
6 Articles of Merger of Consolidated Western | Vol. 1, 108-110
Corporation with and into Superpumper, Inc.
(dated 09/29/2010)
7 2009 Federal Income Tax Return for P. Morabito | Vol. 1, 111-153
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Opposition to Motion to Dismiss (cont.)

8 May 21, 2014 printout from New York Secretary | Vol. 1, 154-156
of State

9 May 9, 2008 Letter from Garrett Gordon to John | Vol. 1, 157-158
Desmond

10 Shareholder Interest Purchase Agreement (dated | Vol. 1, 159-164
09/30/2010)

11 Relevant portions of the January 22, 2010 | Vol. 1, 165-176
Deposition of Edward Bayuk

13 Relevant portions of the January 11, 2010 | Vol. 1, 177-180
Deposition of Salvatore Morabito

14 October 1, 2010 Grant, Bargain and Sale Deed Vol. 1, 181-187

15 Order admitting Dennis Vacco (filed 02/16/2011) | Vol. 1, 188—190

JH, Inc., Jerry Herbst, and Berry Hinckley Industries, Errata
to Opposition to Motion to Dismiss (filed 05/30/2014)

Vol. 2, 191-194

Exhibit to Errata to Opposition to Motion to Dismiss

Exhibit

Document Description

12

Grant, Bargain and Sale Deed for APN: 040-620-
09, dated November 10, 2005

Vol. 2, 195-198

Answer to Complaint of P. Morabito, individually and as
trustee of the Arcadia Living Trust (filed 06/02/2014)

Vol. 2, 199-208

Defendant, Snowshow Petroleum, Inc.’s Reply in Support
of Motion to Dismiss Complaint for Lack of Personal
Jurisdiction NRCP 12(b)(2) (filed 06/06/2014)

Vol. 2, 209-216
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DOCUMENT DESCRIPTION

LOCATION

Exhibit to Reply in Support of Motion to Dismiss
Complaint for Lack of Personal Jurisdiction NRCP
12(b)(2)

Exhibit Document Description

1 Declaration of Salvatore Morabito in Support of
Snowshow Petroleum, Inc.’s Reply in Support of
Motion to Dismiss Complaint for Lack of
Personal Jurisdiction (filed 06/06/2014)

Vol. 2,217-219

Defendant, Superpumper, Inc.’s Motion to Dismiss
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2)
(filed 06/19/2014)

Vol. 2, 220-231

Exhibit to Motion to Dismiss Complaint for Lack of
Personal Jurisdiction NRCP 12(b)(2)

Exhibit Document Description

1 Declaration of Salvatore Morabito in Support of
Superpumper, Inc.’s Motion to Dismiss for Lack
of Personal Jurisdiction (filed 06/19/2014)

Vol. 2,232-234

JH, Inc., Jerry Herbst, and Berry Hinckley Industries,
Opposition to Motion to Dismiss (filed 07/07/2014)

Vol. 2, 235-247

Exhibits to Opposition to Motion to Dismiss

Exhibit Document Description

1 Affidavit of Brian R. Irvine (filed 07/07/2014)

Vol. 2, 248252

2 Fifth Amendment and Restatement of the Trust

Agreement for the Arcadia Living Trust (dated
09/30/2010)

Vol. 2, 253-292

3 BHI Electronic Funds Transfers, January 1, 2006
to December 31, 2006

Vol. 2, 293-294
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Opposition to Motion to Dismiss (cont.)

4 Legal and accounting fees paid by BHI on behalf | Vol. 2, 295-328
of Superpumper; JH78636-JH78639; JH78653-
JH78662; JH78703-JH78719

5 Unanimous Written Consent of the Directors and | Vol. 2, 329-332
Shareholders of CWC (dated 09/28/2010)

6 Unanimous Written Consent of the Board of | Vol. 2, 333-336
Directors and Sole Shareholders of Superpumper
(dated 09/28/2010)

7 Plan of Merger of Consolidated Western | Vol. 2, 337-341
Corporation with and into Superpumper, Inc.
(dated 09/28/2010)

8 Articles of Merger of Consolidated Western | Vol. 2, 342-344
Corporation with and into Superpumper, Inc.
(dated 09/29/2010)

9 2009 Federal Income Tax Return for P. Morabito | Vol. 2, 345-388

10 Relevant portions of the January 22, 2010 | Vol. 2, 389-400
Deposition of Edward Bayuk

11 Grant, Bargain and Sale Deed for APN: 040-620- | Vol. 2, 401-404
09, dated November 10, 2005

12 Relevant portions of the January 11, 2010 | Vol. 2, 405-408
Deposition of Salvatore Morabito

13 Printout of Arizona Corporation Commission | Vol. 2, 409414

corporate listing for Superpumper, Inc.

Defendant, Superpumper, Inc.’s Reply in Support of
Motion to Dismiss Complaint for Lack of Personal
Jurisdiction NRCP 12(b)(2) (filed 07/15/2014)

Vol. 3, 415421

Order Denying Motion to Dismiss as to Snowshoe
Petroleum, Inc.’s (filed 07/17/2014)

Vol. 3, 422431
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DOCUMENT DESCRIPTION

LOCATION

Notice of Entry of Order Denying Motion to Dismiss as to
Snowshoe Petroleum, Inc.’s (filed 07/17/2014)

Vol. 3, 432435

Exhibit to Notice of Entry of Order Denying Motion to
Dismiss as to Snowshoe Petroleum, Inc.’s

Exhibit Document Description

1 Order Denying Motion to Dismiss as to Snowshoe
Petroleum, Inc.’s

Vol. 3, 436446

Order Denying Superpumper, Inc.’s Motion to Dismiss
Complaint for Lack of Personal Jurisdiction NRCP 12(b)(2)
(filed 07/22/2014)

Vol. 3, 447-457

Notice of Entry of Order Denying Superpumper, Inc.’s
Motion to Dismiss Complaint for Lack of Personal
Jurisdiction NRCP 12(b)(2) (filed 07/22/2014)

Vol. 3, 458461

Exhibit to Notice of Entry of Order Denying
Superpumper, Inc.’s Motion to Dismiss Complaint

Exhibit Document Description

1 Order Denying Superpumper, Inc.’s Motion to
Dismiss Complaint for Lack of Personal
Jurisdiction NRCP 12(b)(2) (filed 07/22/2014)

Vol. 3, 462473

Answer to Complaint of Superpumper, Inc., and Snowshoe
Petroleum, Inc. (filed 07/28/2014)

Vol. 3, 474483

Answer to Complaint of Defendants, Edward Bayuk,
individually and as trustee of the Edward William Bayuk
Living Trust, and Salvatore Morabito (filed 09/29/2014)

Vol. 3, 484-494

Notice of Bankruptcy of Consolidated Nevada Corporation
and P. Morabito (filed 2/11/2015)

Vol. 3, 495-498
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DOCUMENT DESCRIPTION

LOCATION

Supplemental Notice of Bankruptcy of Consolidated
Nevada Corporation and P. Morabito (filed 02/17/2015)

Vol. 3, 499-502

Exhibits to Supplemental Notice of Bankruptcy of
Consolidated Nevada Corporation and P. Morabito

Exhibit Document Description
1 Involuntary Petition; Case No. BK-N-13-51236 | Vol. 3, 503-534
(filed 06/20/2013)
2 Involuntary Petition; Case No. BK-N-13-51237 | Vol. 3, 535-566
(06/20/2013)

3 Order for Relief Under Chapter 7; Case No. BK-
N-13-51236 (filed 12/17/2014)

Vol. 3, 567-570

4 Order for Relief Under Chapter 7; Case No. BK-
N-13-51237 (filed 12/17/2014)

Vol. 3, 571-574

Stipulation and Order to File Amended Complaint (filed
05/15/2015)

Vol. 4, 575-579

Exhibit to Stipulation and Order to File Amended
Complaint

Exhibit Document Description

1 First Amended Complaint

Vol. 4, 580-593

William A. Leonard, Trustee for the Bankruptcy Estate of
P. Morabito, First Amended Complaint (filed 05/15/2015)

Vol. 4, 594-607

Stipulation and Order to Substitute a Party Pursuant to
NRCP 17(a) (filed 05/15/2015)

Vol. 4, 608-611

Substitution of Counsel (filed 05/26/2015)

Vol. 4, 612-615

Defendants’ Answer to First Amended Complaint (filed
06/02/2015)

Vol. 4, 616623
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DOCUMENT DESCRIPTION

LOCATION

Amended Stipulation and Order to Substitute a Party
Pursuant to NRCP 17(a) (filed 06/16/2015)

Vol. 4, 624-627

Motion to Partially Quash, or, in the Alternative, for a
Protective Order Precluding Trustee from Seeking
Discovery Protected by the Attorney-Client Privilege (filed
03/10/2016)

Vol. 4, 628635

Exhibits to Motion to Partially Quash, or, in the
Alternative, for a Protective Order Precluding Trustee
from Seeking Discovery Protected by the Attorney-
Client Privilege

Exhibit Document Description

1 March 9, 2016 Letter from Lippes

Vol. 4, 636638

2 Affidavit of Frank C. Gilmore, Esq., (dated
03/10/2016)

Vol. 4, 639-641

3 Notice of Issuance of Subpoena to Dennis
Vacco (dated 01/29/2015)

Vol. 4, 642-656

4 March 10, 2016 email chain

Vol. 4, 657-659

Minutes of February 24, 2016 Pre-trial Conference (filed
03/17/2016)

Vol. 4, 660-661

Transcript of February 24, 2016 Pre-trial Conference

Vol. 4, 662725

Plaintiff’s (Leonard) Opposition to Defendants’ Motion to
Partially Quash, or, in the Alternative, for a Protective Order
Precluding Trustee from Seeking Discovery Protected by
the Attorney-Client Privilege (filed 03/25/2016)

Vol. 5, 726-746

Exhibits to Opposition to Motion to Partially Quash or,
in the Alternative, for a Protective Order Precluding
Trustee from Seeking Discovery Protected by the
Attorney-Client Privilege
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DOCUMENT DESCRIPTION

LOCATION

Exhibit Document Description

1 Declaration of Teresa M. Pilatowicz in Support | Vol. 5, 747-750
of Plaintiff’s Opposition to Defendants’ Motion
to Partially Quash (filed 03/25/2016)

2 Application for Commission to take Deposition | Vol. 5, 751-759
of Dennis Vacco (filed 09/17/2015)

3 Commission to take Deposition of Dennis Vol. 5, 760-763
Vacco (filed 09/21/2015)

4 Subpoena/Subpoena Duces Tecum to Dennis Vol. 5, 764-776
Vacco (09/29/2015)

5 Notice of Issuance of Subpoena to Dennis Vol. 5, 777-791
Vacco (dated 09/29/2015)

6 Dennis C. Vacco and Lippes Mathias Wexler Vol. 5, 792-801
Friedman LLP, Response to Subpoena (dated
10/15/2015)

7 Condensed Transcript of October 21, 2015 Vol. 5, 802-851
Deposition of Dennis Vacco

8 Transcript of the Bankruptcy Court’s December | Vol. 5, 852-897
22,2015, oral ruling; Case No. BK-N-13-51237

9 Order Granting Motion to Compel Responses to | Vol. 5, 898-903
Deposition Questions; Case No. BK-N-13-
51237 (filed 02/03/2016)

10 Notice of Continued Deposition of Dennis Vol. 5, 904-907
Vacco (filed 02/18/2016)

11 Debtor’s Objection to Proposed Order Granting | Vol. 5, 908-925

Motion to Compel Responses to Deposition
Questions; Case No. BK-N-13-51237 (filed
01/22/2016)
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DOCUMENT DESCRIPTION

LOCATION

Reply in Support of Motion to Modify Subpoena, or, in the
Alternative, for a Protective Order Precluding Trustee from
Seeking Discovery Protected by the Attorney-Client
Privilege (filed 04/06/2016)

Vol. 6, 926-932

Plaintiff’s Motion to Compel Production of Documents
(filed 04/08/2016)

Vol. 6, 933-944

Exhibits to Plaintiff’s Motion to Compel Production of
Documents

Exhibit Document Description

1 Declaration of Teresa M. Pilatowicz in Support | Vol. 6, 945-948
of Plaintiff’s Motion to Compel (filed
04/08/2016)

2 Bill of Sale — 1254 Mary Fleming Circle (dated | Vol. 6, 949-953
10/01/2010)

3 Bill of Sale — 371 El Camino Del Mar (dated Vol. 6, 954-958
10/01/2010)

4 Bill of Sale — 370 Los Olivos (dated Vol. 6, 959-963
10/01/2010)

5 Personal financial statement of P. Morabito as Vol. 6, 964-965

of May 5, 2009

6 Plaintiff’s First Set of Requests for Production
of Documents to Edward Bayuk (dated
08/14/2015)

Vol. 6, 966977

7 Edward Bayuk’s Responses to Plaintiff’s First

Set of Requests for Production (dated
09/23/2014)

Vol. 6, 978-987

8 Plaintiff’s First Set of Requests for Production
of Documents to Edward Bayuk, as trustee of
the Edward William Bayuk Living Trust (dated
08/14/2015)

Vol. 6, 988997
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Plaintiff’s Motion to Compel Production of

Documents (cont.)

9

Edward Bayuk, as trustee of the Edward
William Bayuk Living Trust’s Responses to
Plaintiff’s First Set of Requests for Production
(dated 09/23/2014)

Vol.

6, 998—-1007

10

Plaintiff’s Second Set of Requests for

Production of Documents to Edward Bayuk
(dated 01/29/2016)

Vol.

6, 1008-1015

11

Edward Bayuk’s Responses to Plaintiff’s
Second Set of Requests for Production (dated
03/08/2016)

Vol.

6, 1016-1020

12

Plaintiff’s Second Set of Requests for
Production of Documents to Edward Bayuk, as
trustee of the Edward William Bayuk Living
Trust (dated 01/29/2016)

Vol.

6, 1021-1028

13

Edward Bayuk, as trustee of the Edward
William Bayuk Living Trust’s Responses to
Plaintiff’s Second Set of Requests for
Production (dated 03/08/2016)

Vol.

6, 1029-1033

14

Correspondences between Teresa M. Pilatowicz,
Esq., and Frank Gilmore, Esq. (dated
03/25/2016)

Vol.

6, 1034-1037

Opposition to Plaintiff’s Motion to Compel Production of

Documents (filed 04/25/2016)

Vol.

7, 1038-1044

Reply in Support of Plaintiff’s Motion to Compel

Production of Documents (filed 05/09/2016)

Vol.

7, 1045-1057

Exhibits to Reply in Support of Plaintiff’s Motion to

Compel Production of Documents
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DOCUMENT DESCRIPTION

LOCATION

Exhibit

Document Description

1

Declaration of Gabrielle A. Hamm, Esq., in
Support of Reply in Support of Plaintiff’s
Motion to Compel (filed 05/09/2016)

Vol.

7, 1058-1060

Amended Findings, of Fact and Conclusion of
Law in Support of Order Granting Motion for
Summary Judgment; Case No. BK-N-13-51237
(filed 12/22/2014)

Vol.

7,1061-1070

Order Compelling Deposition of P. Morabito
dated March 13, 2014, in Consolidated Nevada
Corp., et al v. JH. et al.; Case No. CV07-02764
(filed 03/13/2014)

Vol.

7, 1071-1074

Emergency Motion Under NRCP 27(e); Petition
for Writ of Prohibition, P. Morabito v. The
Second Judicial District Court of the State of
Nevada in and for the County of Washoe; Case
No. 65319 (filed 04/01/2014)

Vol.

7,1075-1104

Order Denying Petition for Writ of Prohibition;
Case No. 65319 (filed 04/18/2014)

Vol.

7, 1105-1108

Order Granting Summary Judgment; Case No.
BK-N-13-51237 (filed 12/17/2014)

Vol.

7, 1109-1112

Recommendation for Order RE: Defendants’ Motion to
Partially Quash, filed on March 10, 2016 (filed 06/13/2016)

Vol.

7,1113-1124

Confirming Recommendation Order from June 13, 2016

(filed 07/06/2016)

Vol.

7, 1125-1126

Recommendation for Order RE: Plaintiff’s Motion to
Compel Production of Documents, filed on April 8, 2016

(filed 09/01/2016)

Vol.

7,1127-1133
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DOCUMENT DESCRIPTION LOCATION
Confirming Recommendation Order from September 1, | Vol. 7, 1134-1135
2016 (filed 09/16/2016)
Plaintiff’s Application for Order to Show Cause Why | Vol. 8, 11361145
Defendant, Edward Bayuk Should Not Be Held in
Contempt of Court Order (filed 11/21/2016)
Exhibits to Plaintiff’s Application for Order to Show
Cause Why Defendant, Edward Bayuk Should Not Be
Held in Contempt of Court Order
Exhibit | Document Description
1 Order to Show Cause Why Defendant, Edward | Vol. 8, 1146-1148
Bayuk Should Not Be Held in Contempt of
Court Order (filed 11/21/2016)
2 Confirming Recommendation Order from Vol. 8, 1149-1151
September 1, 2016 (filed 09/16/2016)
3 Recommendation for Order RE: Plaintiff’s Vol. 8, 1152-1159
Motion to Compel Production of Documents,
filed on April 8, 2016 (filed 09/01/2016)
4 Plaintiff’s Motion to Compel Production of Vol. 8, 1160-1265
Documents (filed 04/08/2016)
5 Opposition to Plaintiff’s Motion to Compel Vol. 8, 12661273
Production of Documents (filed 04/25/2016)
6 Reply in Support of Plaintiff’s Motion to Vol. 8, 1274-1342
Compel Production of Documents (filed
05/09/2016)
7 Correspondences between Teresa M. Pilatowicz, | Vol. 8, 1343—-1346
Esq., and Frank Gilmore, Esq. (dated
09/22/2016)
8 Edward Bayuk’s Supplemental Responses to Vol. 8, 1347-1352

Plaintiff’s Second Set of Requests for
Production (dated 10/25/2016)
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DOCUMENT DESCRIPTION

LOCATION

Opposition to Plaintiff’s Application for Order to Show
Cause Why Defendant Should Not Be Held in Contempt of
Court Order (filed 12/19/2016

Vol. 9, 1353-1363

Exhibits to Opposition to Plaintiff’s Application for
Order to Show Cause Why Defendant Should Not Be
Held in Contempt of Court Order

Exhibit Document Description

1 Declaration of Edward Bayuk in Support of
Opposition to Plaintiff’s Application for Order to
Show Cause (filed 12/19/2016)

Vol. 9, 1364-1367

2 Declaration of Frank C. Gilmore, Esq., in Support
of Opposition to Plaintiff’s Application for Order
to Show Cause (filed 12/19/2016)

Vol. 9, 1368-1370

3 Redacted copy of the September 6, 2016,
correspondence of Frank C. Gilmore, Esq.

Vol. 9, 1371-1372

Order to Show Cause Why Defendant, Edward Bayuk
Should Not Be Held in Contempt of Court Order (filed
12/23/2016)

Vol. 9, 1373-1375

Response: (1) to Opposition to Application for Order to
Show Cause Why Defendant Should Not Be Held in
Contempt of Court Order and (2) in Support of Order to
Show Cause (filed 12/30/2016)

Vol. 9, 1376-1387

Minutes of January 19, 2017 Deposition of Edward Bayuk
in RE: insurance policies (filed 01/19/2017)

Vol. 9, 1388

Minutes of January 19, 2017 hearing on Order to Show
Cause (filed 01/30/2017)

Vol. 9, 1389

Motion to Quash Subpoena, or, in the Alternative, for a
Protective Order Precluding Trustee from Seeking
Discovery from Hodgson Russ LLP (filed 07/18/2017)

Vol. 9, 1390-1404
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Motion to Quash Subpoena, or, in the
Alternative, for a Protective Order Precluding Trustee
from Seeking Discovery from Hodgson Russ LLP
Exhibit Document Description
1 Correspondence between Teresa M. Pilatowicz, | Vol. 9, 1405-1406
Esq., and Frank Gilmore, Esq., dated March 8,
2016
2 Correspondence between Teresa M. Pilatowicz, | Vol. 9, 14071414
Esq., and Frank Gilmore, Esq., dated March 8,
2016, with attached redlined discovery extension
stipulation
3 Jan. 3 — Jan. 4, 2017, email chain from Teresa M. | Vol. 9, 1415-1416
Pilatowicz, Esq., and Frank Gilmore, Esq.
4 Declaration of Frank C. Gilmore, Esq., in Support | Vol. 9, 1417-1420
of Motion to Quash (filed 07/18/2017)
5 January 24, 2017 email from Teresa M. | Vol. 9, 1421-1422
Pilatowicz, Esq.,
6 Jones Vargas letter to HR and P. Morabito, dated | Vol. 9, 1423—-1425
August 16, 2010
7 Excerpted Transcript of July 26, 2011 Deposition | Vol. 9, 14261431
of Sujata Yalamanchili, Esq.
8 Letter dated June 17, 2011, from Hodgson Russ | Vol. 9, 14321434
(“HR”) to John Desmond and Brian Irvine on
Morabito related issues
9 August 9, 2013, transmitted letter to HR Vol. 9, 1435-1436
10 Excerpted Transcript of July 23, 2014 Deposition | Vol. 9, 1437-1441
of P. Morabito
11 Lippes Mathias Wexler Friedman LLP, April 3, | Vol. 9, 1442—-1444

2015 letter
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Motion to Quash Subpoena (cont.)

12 Lippes Mathias Wexler Friedman LLP, October
20, 2010 letter RE: Balance forward as of bill
dated 09/19/2010 and 09/16/2010

Vol. 9, 1445-1454

13 Excerpted Transcript of June 25, 2015 Deposition
of 341 Meeting of Creditors

Vol. 9, 1455-1460

(1) Opposition to Motion to Quash Subpoena, or, in the
Alternative, for a Protective Order Precluding Trustee from
Seeking Discovery from Hodgson Russ LLP; and
(2) Countermotion for Sanctions and to Compel Resetting
of 30(b)(3) Deposition of Hodgson Russ LLP (filed
07/24/2017)

Vol. 10, 1461-1485

Exhibits to (1) Opposition to Motion to Quash
Subpoena, or, in the Alternative, for a Protective Order
Precluding Trustee from Seeking Discovery from
Hodgson Russ LLP; and (2) Countermotion for
Sanctions and to Compel Resetting of 30(b)(3)
Deposition of Hodgson Russ LLP

Exhibit Document Description

A Declaration of Teresa M. Pilatowicz, Esq., in
Support of (1) Opposition to Motion to Quash
Subpoena, or, in the Alternative, for a Protective
Order Precluding Trustee from Seeking
Discovery from Hodgson Russ LLP (filed
07/24/2017)

Vol. 10, 14861494

A-1 Defendants’ NRCP Disclosure of Witnesses and
Documents (dated 12/01/2014)

Vol. 10, 1495-1598

A-2 | Order Granting Motion to Compel Responses to
Deposition Questions; Case No. BK-N-13-51237
(filed 02/03/2016)

Vol. 10, 1599-1604
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DOCUMENT DESCRIPTION LOCATION
Exhibits to (1) Opposition to Motion to Quash
Subpoena; and (2) Countermotion for Sanctions (cont.)

A-3 | Recommendation for Order RE: Defendants’| Vol. 10, 1605-1617
Motion to Partially Quash, filed on March 10,
2016 (filed 06/13/2016)

A-4 | Confirming Recommendation Order from | Vol. 10, 16181620
September 1, 2016 (filed 09/16/2016)

A-5 | Subpoena — Civil (dated 01/03/2017) Vol. 10, 1621-1634

A-6 | Notice of Deposition of Person Most| Vol. 10, 1635-1639
Knowledgeable of Hodgson Russ LLP (filed
01/03/2017)

A-7 | January 25, 2017 Letter to Hodgson Russ LLP Vol. 10, 1640-1649

A-8 | Stipulation Regarding Continued Discovery | Vol. 10, 1650-1659
Dates (Sixth Request) (filed 01/30/2017)

A-9 | Stipulation Regarding Continued Discovery | Vol. 10, 1660—1669
Dates (Seventh Request) (filed 05/25/2017)

A-10 | Defendants’ Sixteenth Supplement to NRCP | Vol. 10, 1670-1682
Disclosure of Witnesses and Documents (dated
05/03/2017)

A-11 | Rough Draft Transcript of Garry M. Graber, | Vol. 10, 1683—-1719
Dated July 12, 2017 (Job Number 394849)

A-12 | Sept. 15-Sept. 23, 2010 emails by and between | Vol. 10, 1720-1723

Hodgson Russ LLP and Other Parties

Reply in Support of Motion to Quash Subpoena, or, in the
Alternative, for a Protective Order Precluding Trustee from

Seeking Discovery from Hodgson Russ LLP,

and

Opposition to Motion for Sanctions (filed 08/03/2017)

Vol.

11, 17241734
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DOCUMENT DESCRIPTION

LOCATION

Reply in Support of Countermotion for Sanctions and to
Compel Resetting of 30(b)(6) Deposition of Hodgson Russ
LLP (filed 08/09/2017)

Vol. 11, 1735-1740

Minutes of August 10, 2017 hearing on Motion to Quash
Subpoena, or, in the Alternative, for a Protective Order
Precluding Trustee from Seeking Discovery from Hodgson
Russ LLP, and Opposition to Motion for Sanctions (filed
08/11/2017)

Vol. 11, 1741-1742

Recommendation for Order RE: Defendants’ Motion to
Quash Subpoena, or, in the Alternative, for a Protective
Order Precluding Trustee from Seeking Discovery from
Hodgson Russ LLP, filed on July 18, 2017 (filed
08/17/2017)

Vol. 11, 1743-1753

Motion for Partial Summary Judgment (filed 08/17/2017)

Vol. 11, 1754-1796

Statement of Undisputed Facts in Support of Motion for
Partial Summary Judgment (filed 08/17/2017)

Vol. 11, 1797-1825

Exhibits to Statement of Undisputed Facts in Support of
Motion for Partial Summary Judgment

Exhibit Document Description

1 Declaration of Timothy P. Herbst in Support of
Separate Statement of Undisputed Facts in
Support of Motion for Partial Summary Judgment

Vol. 12, 1826-1829

2 Findings of Fact, Conclusions of Law, and
Judgment in Consolidated Nevada Corp., et al v.
JH. et al., Case No. CV07-02764 (filed
10/12/2010)

Vol. 12, 1830-1846

3 Judgment in Consolidated Nevada Corp., et al v.
JH. et al; Case No. CV07-02764 (filed
08/23/2011)

Vol. 12, 1847-1849
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Statement of Undisputed Facts (cont.)

4 Excerpted Transcript of July 12, 2017 Deposition | Vol. 12, 1850-1852
of Garry M. Graber

5 September 15, 2015 email from Yalamanchili RE: | Vol. 12, 1853—-1854
Follow Up Thoughts

6 September 23, 2010 email between Garry M. | Vol. 12, 1855-1857
Graber and P. Morabito

7 September 20, 2010 email between Yalamanchili | Vol. 12, 1858-1861
and Eileen Crotty RE: Morabito Wire

8 September 20, 2010 email between Yalamanchili | Vol. 12, 1862—1863
and Garry M. Graber RE: All Mortgage Balances
as 0 9/20/2010

9 September 20, 2010 email from Garry M. Graber | Vol. 12, 1864-1867
RE: Call

10 September 20, 2010 email from P. Morabito to | Vol. 12, 1868—1870
Dennis and Yalamanchili RE: Attorney client
privileged communication

11 September 20, 2010 email string RE: Attorney | Vol. 12, 1871-1875
client privileged communication

12 Appraisal of Real Property: 370 Los Olivos, | Vol. 12, 1876-1903
Laguna Beach, CA, as of Sept. 24, 2010

13 Excerpted Transcript of March 21, 2016 | Vol. 12, 1904-1919
Deposition of P. Morabito

14 P. Morabito Redacted Investment and Bank | Vol. 12, 1920-1922
Report from Sept. 1 to Sept. 30, 2010

15 Excerpted Transcript of June 25, 2015 Deposition | Vol. 12, 1923-1927
of 341 Meeting of Creditors

16 Excerpted Transcript of December 5, 2015 | Vol. 12, 1928-1952

Deposition of P. Morabito
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Statement of Undisputed Facts (cont.)

17

Purchase and Sale Agreement between Arcadia
Trust and Bayuk Trust entered effective as of
Sept. 27,2010

Vol.

12, 1953-1961

18

First Amendment to Purchase and Sale
Agreement between Arcadia Trust and Bayuk
Trust entered effective as of Sept. 28, 2010

Vol.

12, 1962-1964

19

Appraisal Report providing market value estimate
of real property located at 8355 Panorama Drive,
Reno, NV as of Dec. 7, 2011

Vol.

12, 1965-1995

20

An Appraisal of a vacant .977+ Acre Parcel of
Industrial Land Located at 49 Clayton Place West
of the Pyramid Highway (State Route 445)
Sparks, Washoe County, Nevada and a single-
family residence located at 8355 Panorama Drive
Reno, Washoe County, Nevada 89511 as of
October 1, 2010 a retrospective date

Vol.

13, 1996-2073

21

APN: 040-620-09 Declaration of Value (dated
12/31/2012)

Vol.

14,2074-2075

22

Sellers Closing Statement for real property
located at 8355 Panorama Drive, Reno, NV 89511

Vol.

14,2076-2077

23

Bill of Sale for real property located at 8355
Panorama Drive, Reno, NV 89511

Vol.

14, 2078-2082

24

Operating Agreement of Baruk Properties LLC

Vol.

14,2083-2093

25

Edward Bayuk, as trustee of the Edward William
Bayuk Living Trust’s Answer to Plaintiff’s First
Set of Interrogatories (dated 09/14/2014)

Vol.

14,2094-2104

26

Summary Appraisal Report of real property
located at 1461 Glenneyre Street, Laguna Beach,
CA 92651, as of Sept. 25, 2010

Vol.

14,2105-2155
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Statement of Undisputed Facts (cont.)

27

Appraisal of Real Property as of Sept. 23, 2010:
1254 Mary Fleming Circle, Palm Springs, CA
92262

Vol. 15, 21562185

28

Appraisal of Real Property as of Sept. 23, 2010:
1254 Mary Fleming Circle, Palm Springs, CA
92262

Vol. 15, 21862216

29

Membership Interest Transfer Agreement
between Arcadia Trust and Bayuk Trust entered
effective as of Oct. 1, 2010

Vol. 15, 2217-2224

30

PROMISSORY NOTE [Edward William Bayuk
Living Trust (“Borrower”) promises to pay
Arcadia Living Trust (“Lender”) the principal
sum of $1,617,050.00, plus applicable interest]
(dated 10/01/2010)

Vol. 15, 2225-2228

31

Certificate of Merger dated Oct. 4, 2010

Vol. 15, 2229-2230

32

Articles of Merger Document No. 20100746864-
78 (recorded date 10/04/2010)

Vol. 15, 2231-2241

33

Excerpted Transcript of September 28, 2015
Deposition of Edward William Bayuk

Vol. 15, 2242-2256

34

Grant Deed for real property 1254 Mary Fleming
Circle, Palm Springs, CA 92262; APN: 507-520-
015 (recorded 11/04/2010)

Vol. 15, 22572258

35

General Conveyance made as of Oct. 31, 2010
between Woodland Heights Limited (“Vendor”)
and Arcadia Living Trust (“Purchaser”)

Vol. 15, 2259-2265

36

Appraisal of Real Property as of Sept. 24, 2010:
371 El Camino Del Mar, Laguna Beach, CA
92651

Vol. 15, 22662292
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Statement of Undisputed Facts (cont.)

37 Excerpted Transcript of December 6, 2016 | Vol. 15, 2293-2295
Deposition of P. Morabito

38 Page intentionally left blank Vol. 15, 22962297

39 Ledger of Edward Bayuk to P. Morabito Vol. 15, 2298-2300

40 Loan Calculator: Payment Amount (Standard | Vol. 15,2301-2304
Loan Amortization)

41 Payment Schedule of Edward Bayuk Note in | Vol. 15, 2305-2308
Favor of P. Morabito

42 November 10, 2011 email from Vacco RE: Baruk | Vol. 15, 2309-2312
Properties, LLC/P. Morabito/Bank of America,
N.A.

43 May 23, 2012 email from Vacco to Steve Peek | Vol. 15, 2313-2319
RE: Formal Settlement Proposal to resolve the
Morabito matter

44 Excerpted Transcript of March 12, 2015 | Vol. 15,2320-2326
Deposition of 341 Meeting of Creditors

45 Shareholder Interest Purchase Agreement | Vol. 15, 2327-2332
between P. Morabito and Snowshoe Petroleum,
Inc. (dated 09/30/2010)

46 P. Morabito Statement of Assets & Liabilities as | Vol. 15, 2333-2334
of May 5, 2009

47 March 10, 2010 email from Naz Afshar, CPA to | Vol. 15, 2335-2337
Darren Takemoto, CPA RE: Current Personal
Financial Statement

48 March 10, 2010 email from P. Morabito to Jon | Vol. 15, 2338-2339

RE: ExxonMobil CIM for Florida and associated
maps
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Statement of Undisputed Facts (cont.)

49

March 20, 2010 email from P. Morabito to Vacco
RE: proceed with placing binding bid on June
22nd with ExxonMobil

Vol. 15, 2340-2341

50

P. Morabito Statement of Assets & Liabilities as
of May 30, 2010

Vol. 15, 23422343

51

June 28, 2010 email from P. Morabito to George
R. Garner RE: ExxonMobil Chicago Market
Business Plan Review

Vol. 15, 2344-2345

52

Plan of Merger of Consolidated Western Corp.
with and into Superpumper, Inc. (dated
09/28/2010)

Vol. 15, 23462364

53

Page intentionally left blank

Vol. 15, 2365-2366

54

BBVA Compass Proposed Request on behalf of
Superpumper, Inc. (dated 12/15/2010)

Vol. 15, 2367-2397

55

Business Valuation Agreement between Matrix
Capital Markets Group, Inc. and Superpumper,
Inc. (dated 09/30/2010)

Vol. 15, 2398-2434

56

Expert report of James L. McGovern, CPA/CFF,
CVA (dated 01/25/2016)

Vol. 16, 2435-2509

57

June 18, 2014 email from Sam Morabito to
Michael Vanek RE: SPI Analysis

Vol. 17,2510-2511

58

Declaration of P. Morabito in Support of
Opposition to Motion of JH, Inc., Jerry Herbst,
and Berry-Hinckley Industries for Order
Prohibiting Debtor from Using, Acquiring, or
Disposing of or Transferring Assets Pursuant to
11 US.C. §§ 105 and 303(f) Pending
Appointment of Trustee; Case No. BK-N-13-
51237 (filed 07/01/2013)

Vol. 17, 25122516
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Statement of Undisputed Facts (cont.)

59

State of California Secretary of State Limited
Liability Company — Snowshoe Properties, LLC;
File No. 201027310002 (filed 09/29/2010)

Vol. 17, 25172518

60

PROMISSORY NOTE [Snowshoe Petroleum
(“Maker”) promises to pay P. Morabito
(“Holder) the principal sum of $1,462,213.00]
(dated 11/01/2010)

Vol. 17, 2519-2529

61

PROMISSORY NOTE [Superpumper, Inc.
(“Maker”) promises to pay Compass Bank (the
“Bank” and/or “Holder”) the principal sum of
$3,000,000.00] (dated 08/13/2010)

Vol. 17, 2530-2538

62

Excerpted Transcript of October 21, 2015
Deposition of Salvatore R. Morabito

Vol. 17, 2539-2541

63

Page intentionally left blank

Vol. 17, 25422543

64

Edward Bayuk’s Answers to Plaintiff’s First Set
of Interrogatories (dated 09/14/2014)

Vol. 17, 25442557

65

October 12, 2012 email from Stan Bernstein to P.
Morabito RE: 2011 return

Vol. 17, 2558-2559

66

Page intentionally left blank

Vol. 17, 2560-2561

67

Excerpted Transcript of October 20, 2015
Deposition of Dennis C. Vacco

Vol. 17, 2562-2564

68

Snowshoe Petroleum, Inc.’s letter of intent to set
out the framework of the contemplated
transaction between: Snowshoe Petroleum, Inc.;
David Dwelle, LP; Eclipse Investments, LP;
Speedy Investments; and TAD  Limited
Partnership (dated 04/21/2011)

Vol. 17, 25652572
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Statement of Undisputed Facts (cont.)

69 Excerpted Transcript of July 10, 2017 Deposition | Vol. 17, 2573-2579
of Dennis C. Vacco

70 April 15, 2011 email from P. Morabito to | Vol. 17, 2580-2582
Christian Lovelace; Gregory Ivancic; Vacco RE:
$65 million loan offer from Cerberus

71 Email from Vacco to P. Morabito RE: $2 million | Vol. 17, 2583-2584
second mortgage on the Reno house

72 Email from Vacco to P. Morabito RE: Tim Haves | Vol. 17, 2585-2586

73 Settlement ~ Agreement, Loan  Agreement | Vol. 17, 2587-2595
Modification & Release dated as of Sept. 7, 2012,
entered into by Bank of America and P. Morabito

74 Page intentionally left blank Vol. 17, 25962597

75 February 10, 2012 email from Vacco to Paul | Vol. 17, 2598-2602
Wells and Timothy Haves RE: 1461 Glenneyre
Street, Laguna Beach — Sale

76 May 8, 2012 email from P. Morabito to Vacco | Vol. 17, 2603-2604
RE: Proceed with the corporate set-up with Ray,
Edward and P. Morabito

77 September 4, 2012 email from Vacco to Edward | Vol. 17, 2605-2606
Bayuk RE: Second Deed of Trust documents

78 September 18, 2012 email from P. Morabito to | Vol. 17, 2607-2611
Edward Bayuk RE: Deed of Trust

79 October 3, 2012 email from Vacco to P. Morabito | Vol. 17, 2612-2614
RE: Term Sheet on both real estate deal and
option

80 March 14, 2013 email from P. Morabito to Vacco | Vol. 17, 2615-2616
RE: BHI Hinckley

81 Page intentionally left blank Vol. 17,2617-2618
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Statement of Undisputed Facts (cont.)

82 November 11, 2011 email from Vacco to P.| Vol. 17,2619-2620
Morabito RE: Trevor’s commitment to sign

83 November 28, 2011 email string RE: Wiring | Vol. 17, 2621-2623
$560,000 to Lippes Mathias

84 Page intentionally left blank Vol. 17, 2624-2625

85 Page intentionally left blank Vol. 17, 26262627

86 Order for Relief Under Chapter 7; Case No. BK- | Vol. 17, 2628-2634
N-13-51236 (filed 12/22/2014)

87 Report of Undisputed Election (11 U.S.C § 702); | Vol. 17, 2635-2637
Case No. BK-N-13-51237 (filed 01/23/2015)

88 Amended Stipulation and Order to Substitute a | Vol. 17, 2638-2642
Party to NRCP 17(a) (filed 06/11/2015)

89 Membership Interest Purchase Agreement, | Vol. 17, 2643—-2648
entered into as of Oct. 6, 2010 between P.
Morabito and Edward Bayuk

90 Complaint; Case No. BK-N-13-51237 (filed | Vol. 17, 2649-2686
10/15/2015)

91 Fifth Amendment and Restatement of the Trust | Vol. 17, 2687-2726

Agreement for the Arcadia Living Trust (dated
09/30/2010)

Objection to Recommendation for Order filed August 17,
2017 (filed 08/28/2017)

Vol.

18, 2727-2734

Exhibit to Objection to Recommendation for Order

Exhibit

Document Description

1

Plaintiff’s counsel’s Jan. 24, 2017, email
memorializing the discovery dispute agreement

Vol.

18,2735-2736

Page 25 of 67




DOCUMENT DESCRIPTION

LOCATION

Opposition to Objection to Recommendation for Order filed
August 17, 2017 (filed 09/05/2017)

Vol. 18, 2737-2748

Exhibit to Opposition to Objection to Recommendation
for Order

Exhibit Document Description

A Declaration of Teresa M. Pilatowicz, Esq., in
Support of Opposition to Objection to
Recommendation for Order (filed 09/05/2017)

Vol. 18, 2749-2752

Reply to Opposition to Objection to Recommendation for
Order filed August 17, 2017 (dated 09/15/2017)

Vol. 18, 27532758

Defendants’ Opposition to Plaintiff’s Motion for Partial
Summary Judgment (filed 09/22/2017)

Vol. 18, 27592774

Defendants’ Separate Statement of Disputed Facts in
Support of Opposition to Plaintiff’s Motion for Partial
Summary Judgment (filed 09/22/2017)

Vol. 18, 2775-2790

Exhibits to Defendants’ Separate Statement of Disputed
Facts in Support of Opposition to Plaintiff’s Motion for
Partial Summary Judgment

Exhibit Document Description

1 Judgment in Consolidated Nevada Corp., et al v.
JH. et al; Case No. CV07-02764 (filed
08/23/2011)

Vol. 18, 27912793

2 Excerpted Transcript of October 20, 2015
Deposition of Dennis C. Vacco

Vol. 18, 27942810

3 Order Denying Motion to Dismiss Involuntary
Chapter 7 Petition and Suspending Proceedings
Pursuant to 11 U.S.C §305(a)(1); Case No. BK-
N-13-51237 (filed 12/17/2013)

Vol. 18, 2811-2814
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Defendants’ Separate Statement of Disputed
Facts (cont.)

4 Excerpted Transcript of March 21, 2016 | Vol. 18, 2815-2826
Deposition of P. Morabito

5 Excerpted Transcript of September 28, 2015 | Vol. 18, 2827-2857
Deposition of Edward William Bayuk

6 Appraisal Vol. 18, 2858-2859

7 Budget Summary as of Jan. 7, 2016 Vol. 18, 2860-2862

8 Excerpted Transcript of March 24, 2016 | Vol. 18, 28632871
Deposition of Dennis Banks

9 Excerpted Transcript of March 22, 2016 | Vol. 18, 2872-2879
Deposition of Michael Sewitz

10 Excerpted Transcript of April 27, 2011 | Vol. 18, 28802883
Deposition of Darryl Noble

11 Copies of cancelled checks from Edward Bayuk | Vol. 18, 2884-2892
made payable to P. Morabito

12 CBRE Appraisal of 14th Street Card Lock | Vol. 18, 2893-2906
Facility (dated 02/26/2010)

13 Bank of America wire transfer from P. Morabito | Vol. 18, 2907-2908
to Salvatore Morabito in the amount of
$146,127.00; and a wire transfer from P.
Morabito to Lippes for $25.00 (date 10/01/2010)

14 Excerpted Transcript of October 21, 2015]| Vol. 18, 2909-2918
Deposition of Christian Mark Lovelace

15 June 18, 2014 email from Sam Morabito to | Vol. 18, 2919-2920
Michael Vanek RE: Analysis of the Superpumper
transaction in 2010

16 Excerpted Transcript of October 21, 2015 | Vol. 18,2921-2929

Deposition of Salvatore R. Morabito
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Defendants’ Separate Statement of Disputed
Facts (cont.)

17

PROMISSORY NOTE [Snowshoe Petroleum
(“Maker”) promises to pay P. Morabito
(“Holder”) the principal sum of $1,462,213.00]
(dated 11/01/2010)

Vol.

18,2930-2932

18

TERM NOTE [P. Morabito (“Borrower”)
promises to pay Consolidated Western Corp.
(“Lender”) the principal sum of $939,000.00, plus
interest] (dated 09/01/2010)

Vol.

18,2933-2934

19

SUCCESSOR PROMISSORY NOTE
[Snowshoe Petroleum (“Maker”) promises to pay
P. Morabito (“Holder”) the principal sum of
$492,937.30, plus interest] (dated 02/01/2011)

Vol.

18, 2935-2937

20

Edward Bayuk’s wire transfer to Lippes in the
amount of $517,547.20 (dated 09/29/2010)

Vol.

18, 2938-2940

21

Salvatore Morabito Bank of Montreal September
2011 Wire Transfer

Vol.

18, 2941-2942

22

Declaration of Salvatore Morabito (dated
09/21/2017)

Vol.

18, 2943-2944

23

Edward Bayuk bank wire transfer to
Superpumper, Inc., in the amount of $659,000.00
(dated 09/30/2010)

Vol.

18, 29452947

24

Edward Bayuk checking account statements
between 2010 and 2011 funding the company
with transfers totaling $500,000

Vol.

18,2948-2953

25

Salvatore Morabito’s wire transfer statement
between 2010 and 2011, funding the company
with $750,000

Vol.

18, 2954-2957

26

Payment Schedule of Edward Bayuk Note in
Favor of P. Morabito

Vol.

18,2958-2961
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Defendants’ Separate Statement of Disputed
Facts (cont.)

27 September 15, 2010 email from Vacco to
Yalamanchili and P. Morabito RE: Follow Up
Thoughts

Vol. 18, 2962-2964

Reply in Support of Motion for Partial Summary Judgment
(dated 10/10/2017)

Vol. 19, 2965-2973

Order Regarding Discovery Commissioner’s
Recommendation for Order dated August 17, 2017 (filed
12/07/2017)

Vol. 19, 2974-2981

Order Denying Motion for Partial Summary Judgment
(filed 12/11/2017)

Vol. 19, 29822997

Defendants’ Motions in Limine (filed 09/12/2018)

Vol. 19, 2998-3006

Exhibits to Defendants’ Motions in Limine

Exhibit Document Description

1 Plaintiff’s Second Supplement to Amended
Disclosures Pursuant to NRCP 16.1(A)(1) (dated
04/28/2016)

Vol. 19,3007-3016

2 Excerpted Transcript of March 25, 2016
Deposition of William A. Leonard

Vol. 19, 3017-3023

3 Plaintiff, Jerry Herbst’s Responses to Defendant
Snowshoe Petroleum, Inc.’s Set of Interrogatories
(dated 02/11/2015); and Plaintiff, Jerry Herbst’s
Responses to Defendant, Salvatore Morabito’s
Set of Interrogatories (dated 02/12/2015)

Vol. 19, 3024-3044

Motion in Limine to Exclude Testimony of Jan Friederich
(filed 09/20/2018)

Vol. 19, 3045-3056
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Motion in Limine to Exclude Testimony of
Jan Friederich

Exhibit Document Description
1 Defendants’ Rebuttal Expert Witness Disclosure | Vol. 19, 3057-3071
(dated 02/29/2016)
2 Condensed Transcript of March 29, 2016 | Vol. 19, 3072-3086

Deposition of Jan Friederich

Opposition to Defendants” Motions in Limine (filed
09/28/2018)

Vol. 19, 3087-3102

Exhibits to Opposition to Defendants’ Motions in

Limine
Exhibit Document Description
A Declaration of Teresa M. Pilatowicz, Esq. in| Vol. 19,3103-3107
Support of Opposition to Defendants’ Motions in
Limine (filed 09/28/2018)
A-1 | Plaintiff’s February 19, 2016, Amended | Vol. 19,3108-3115
Disclosures Pursuant to NRCP 16.1(A)(1)
A-2 | Plaintiff’s January 26, 2016, Expert Witnesses | Vol. 19, 3116-3122
Disclosures (without exhibits)
A-3 | Defendants’ January 26, 2016, and February 29, | Vol. 19, 3123-3131
2016, Expert Witness Disclosures (without
exhibits)
A-4 | Plaintiff’s August 17, 2017, Motion for Partial | Vol. 19, 3132-3175
Summary Judgment (without exhibits)
A-5 | Plaintiff’s August 17, 2017, Statement of | Vol. 19,3176-3205

Undisputed Facts in Support of his Motion for
Partial Summary Judgment (without exhibits)

Defendants’ Reply in Support of Motions in Limine (filed
10/08/2018)

Vol. 20, 3206-3217
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DOCUMENT DESCRIPTION

LOCATION

Exhibit to Defendants’ Reply in Support of Motions in
Limine

Exhibit Document Description

1 Chapter 7 Trustee, William A. Leonard’s
Responses to Defendants’ First Set of
Interrogatories (dated 05/28/2015)

Vol. 20, 3218-3236

Defendants’ Opposition to Plaintiff’s Motions in Limine to
Exclude the Testimony of Jan Friederich (filed 10/08/2018)

Vol. 20, 3237-3250

Exhibits to Defendants’ Opposition to Plaintiff’s
Motions in Limine to Exclude the Testimony of Jan
Friederich

Exhibit Document Description

1 Excerpt of Matrix Report (dated 10/13/2010)

Vol. 20, 3251-3255

2 Defendants’ Rebuttal Expert Witness Disclosure
(dated 02/29/2016)

Vol. 20, 3256-3270

3 November 9, 2009 email from P. Morabito to
Daniel Fletcher; Jim Benbrook; Don Whitehead;
Sam Morabito, etc. RE: Jan Friederich entered
consulting agreement with Superpumper

Vol. 20, 3271-3272

4 Excerpted Transcript of March 29, 2016
Deposition of Jan Friederich

Vol. 20, 3273-3296

Defendants’ Objections to Plaintiff’s Pretrial Disclosures
(filed 10/12/2018)

Vol. 20, 3297-3299

Objections to Defendants’ Pretrial Disclosures (filed
10/12/2018)

Vol. 20, 3300-3303

Reply to Defendants’ Opposition to Plaintiff’s Motion in
Limine to Exclude the Testimony of Jan Friederich (filed
10/12/2018)

Vol. 20, 33043311
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DOCUMENT DESCRIPTION

LOCATION

Minutes of September 11, 2018, Pre-trial Conference (filed
10/19/2018)

Vol. 20, 3312

Stipulated Facts (filed 10/29/2018)

Vol. 20, 3313-3321

Defendants’ Points and Authorities RE: Objection to
Admission of Documents in Conjunction with the

Depositions of P. Morabito and Dennis Vacco (filed
10/30/2018)

Vol. 20, 3322-3325

Plaintiff’s Points and Authorities Regarding Authenticity
and Hearsay Issues (filed 10/31/2018)

Vol. 20, 3326-3334

Clerk’s Trial Exhibit List (filed 02/28/2019)

Vol. 21, 3335-3413

Exhibits to Clerk’s Trial Exhibit List

Exhibit Document Description

1 Certified copy of the Transcript of September 13,
2010 Judge’s Ruling; Case No. CV07-02764

Vol. 21, 34143438

2 Findings of Fact, Conclusions of Law, and | Vol. 21, 3439-3454
Judgment; Case No. CV07-02764 (filed
10/12/2010)

3 Judgment; Case No. CV07-0767 (filed | Vol. 21, 3455-3456
08/23/2011)

4 Confession of Judgment; Case No. CV07-02764 | Vol. 21, 34573481
(filed 06/18/2013)

5 November 30, 2011 Settlement Agreement and
Mutual Release

Vol. 22, 3482-3613

6 March 1, 2013 Forbearance Agreement

Vol. 22, 3614-3622
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Clerk’s Trial Exhibit List (cont.)

8

Order Denying Motion to Dismiss Involuntary
Chapter 7 Petition and Suspending Proceedings,
Case 13-51237. ECF No. 94, (filed 12/17/2013)

Vol.

22,3623-3625

19

Report of Undisputed Election— Appointment of
Trustee, Case No. 13-51237, ECF No. 220

Vol.

22,3626-3627

20

Stipulation and Order to Substitute a Party
Pursuant to NRCP 17(a), Case No. CV13-02663,
May 15, 2015

Vol.

22,3628-3632

21

Non-Dischargeable Judgment Regarding
Plaintiff’s First and Second Causes of Action,
Case No. 15-05019-GWZ, ECF No. 123, April
30,2018

Vol.

22,3633-3634

22

Memorandum & Decision; Case No. 15-05019-
GWZ, ECF No. 124, April 30, 2018

Vol.

22,3635-3654

23

Amended Findings of Fact, Conclusions of Law
in Support of Judgment Regarding Plaintiff’s
First and Second Causes of Action; Case 15-
05019-GWZ, ECF No. 122, April 30, 2018

Vol.

22,3655-3679

25

September 15, 2010 email from Yalamanchili to
Vacco and P. Morabito RE: Follow Up Thoughts

Vol.

22, 3680-3681

26

September 18, 2010 email from P. Morabito to
Vacco

Vol.

22, 3682-3683

27

September 20, 2010 email from Vacco to P.
Morabito RE: Spirit

Vol.

22,3684-3684

28

September 20, 2010 email between Yalamanchili
and Crotty RE: Morabito -Wire

Vol.

22,3685-3687

29

September 20, 2010 email from Yalamanchili to
Graber RE: Attorney Client Privileged
Communication

Vol.

22,3688-3689
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DOCUMENT DESCRIPTION

LOCATION

Exhibits to Clerk’s Trial Exhibit List (cont.)

30

September 21, 2010 email from P. Morabito to
Vacco and Cross RE: Attorney Client Privileged
Communication

Vol.

22,3690-3692

31

September 23, 2010 email chain between Graber
and P. Morabito RE: Change of Primary
Residence from Reno to Laguna Beach

Vol.

22,3693-3694

32

September 23, 2010 email from Yalamanchili to
Graber RE: Change of Primary Residence from
Reno to Laguna Beach

Vol.

22,3695-3696

33

September 24, 2010 email from P. Morabito to
Vacco RE: Superpumper, Inc.

Vol.

22,3697-3697

34

September 26, 2010 email from Vacco to P.
Morabito RE: Judgment for a fixed debt

Vol.

22,3698-3698

35

September 27, 2010 email from P. Morabito to
Vacco RE: First Amendment to Residential Lease
executed 9/27/2010

Vol.

22,3699-3701

36

November 7, 2012 emails between Vacco, P.
Morabito, C. Lovelace RE: Attorney Client
Privileged Communication

Vol.

22,3702-3703

37

Morabito BMO Bank Statement — September
2010

Vol.

22,3704-3710

38

Lippes Mathias Trust Ledger History

Vol.

23,3711-3716

39

Fifth Amendment & Restatement of the Trust
Agreement for the Arcadia Living Trust dated
September 30, 2010

Vol.

23, 3717-3755

42

P. Morabito Statement of Assets & Liabilities as
of May 5, 2009

Vol.

23, 37563756
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Exhibits to Clerk’s Trial Exhibit List (cont.)
43 March 10, 2010 email chain between Afshar and | Vol. 23, 3757-3758
Takemoto RE: Current Personal Financial
Statement
44 Salazar Net Worth Report (dated 03/15/2011) Vol. 23, 3759-3772
45 Purchase and Sale Agreement Vol. 23, 3773-3780
46 First Amendment to Purchase and Sale | Vol. 23, 3781-3782
Agreement
47 Panorama — Estimated Settlement Statement Vol. 23, 3783-3792
48 El Camino — Final Settlement Statement Vol. 23, 3793-3793
49 Los Olivos — Final Settlement Statement Vol. 23, 3794-3794
50 Deed for Transfer of Panorama Property Vol. 23, 3795-3804
51 Deed for Transfer for Los Olivos Vol. 23, 3805-3806
52 Deed for Transfer of El Camino Vol. 23, 3807-3808
53 Kimmel Appraisal Report for Panorama and | Vol. 23, 3809-3886
Clayton
54 Bill of Sale — Panorama Vol. 23, 3887-3890
55 Bill of Sale — Mary Fleming Vol. 23, 3891-3894
56 Bill of Sale — E1 Camino Vol. 23, 3895-3898
57 Bill of Sale — Los Olivos Vol. 23, 3899-3902
58 Declaration of Value and Transfer Deed of 8355 | Vol. 23, 3903-3904
Panorama (recorded 12/31/2012)
60 Baruk Properties Operating Agreement Vol. 23, 3905-3914
61 Baruk Membership Transfer Agreement Vol. 24, 3915-3921
62 Promissory Note for $1,617,050 (dated | Vol. 24, 3922-3924

10/01/2010)
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Exhibits to Clerk’s Trial Exhibit List (cont.)

63 Baruk Properties/Snowshoe Properties, | Vol. 24, 3925-3926
Certificate of Merger (filed 10/04/2010)

64 Baruk Properties/Snowshoe Properties, Articles | Vol. 24, 3927-3937
of Merger

65 Grant Deed from Snowshoe to Bayuk Living | Vol. 24, 3938-3939
Trust; Doc No. 2010-0531071 (recorded
11/04/2010)

66 Grant Deed — 1461 Glenneyre; Doc No. | Vol. 24, 3940-3941
2010000511045 (recorded 10/08/2010)

67 Grant Deed — 570 Glenneyre; Doc No. | Vol. 24, 3942-3944
2010000508587 (recorded 10/08/2010)

68 Attorney File re: Conveyance between Woodland | Vol. 24, 3945-3980
Heights and Arcadia Living Trust

69 October 24, 2011 email from P. Morabito to | Vol. 24, 3981-3982
Vacco RE: Attorney Client Privileged
Communication

70 November 10, 2011 email chain between Vacco | Vol. 24, 3983-3985
and P. Morabito RE: Baruk Properties, LLC/Paul
Morabito/Bank of America, N.A.

71 Bayuk First Ledger Vol. 24, 39863987

72 Amortization Schedule Vol. 24, 3988-3990

73 Bayuk Second Ledger Vol. 24, 3991-3993

74 Opposition to Motion for Summary Judgment and | Vol. 24, 39944053
Declaration of Edward Bayuk; Case No. 13-
51237, ECF No. 146 (filed 10/03/2014)

75 March 30, 2012 email from Vacco to Bayuk RE: | Vol. 24, 4054-4055

Letter to BOA
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Exhibits to Clerk’s Trial Exhibit List (cont.)
76 March 10, 2010 email chain between P. Morabito | Vol. 24, 40564056
and jon@aim13.com RE: Strictly Confidential
77 May 20, 2010 email chain between P. Morabito, | Vol. 24, 4057-4057
Vacco and Michael Pace RE: Proceed with
placing a Binding Bid on June 22nd with
ExxonMobil
78 Morabito Personal Financial Statement May 2010 | Vol. 24, 4058—4059
79 June 28, 2010 email from P. Morabito to George | Vol. 24, 4060—-4066
Garner RE: ExxonMobil Chicago Market
Business Plan Review
80 Shareholder Interest Purchase Agreement Vol. 24, 4067-4071
81 Plan of Merger of Consolidated Western | Vol. 24, 4072—4075
Corporation with and Into Superpumper, Inc.
82 Articles of Merger of Consolidated Western | Vol. 24, 40764077
Corporation with and Into Superpumper, Inc.
83 Unanimous Written Consent of the Board of | Vol. 24, 40784080
Directors and Sole Shareholder of Superpumper,
Inc.
84 Unanimous Written Consent of the Directors and | Vol. 24, 4081-4083
Shareholders  of  Consolidated ~ Western
Corporation
85 Arizona Corporation Commission Letter dated | Vol. 24, 4084—4091
October 21, 2010
86 Nevada Articles of Merger Vol. 24, 4092—-4098
87 New York Creation of Snowshoe Vol. 24, 40994103
88 April 26, 2012 email from Vacco to Afshar RE: | Vol. 24, 41044106
Ownership Structure of SPI
90 September 30, 2010 Matrix Retention Agreement | Vol. 24, 41074110
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Exhibits to Clerk’s Trial Exhibit List (cont.)

91 McGovern Expert Report Vol. 25,4111-4189

92 Appendix B to McGovern Report — Source 4 — | Vol. 25, 41904191
Budgets

103 | Superpumper Note in the amount of| Vol. 25,4192-4193
$1,462,213.00 (dated 11/01/2010)

104 | Superpumper Successor Note in the amount of | Vol. 25, 4194-4195
$492,937.30 (dated 02/01/2011)

105 | Superpumper Successor Note in the amount of | Vol. 25, 41964197
$939,000 (dated 02/01/2011)

106 | Superpumper Stock Power transfers to S.| Vol.25,4198-4199
Morabito and Bayuk (dated 01/01/2011)

107 | Declaration of P. Morabito in Support of| Vol.25,4200—4203
Opposition to Motion of JH, Inc., Jerry Herbst,
and Berry- Hinckley Industries for Order
Prohibiting Debtor from Using, Acquiring or
Transferring Assets Pursuantto 11 U.S.C. §§ 105
and 303(f) Pending Appointment of Trustee, Case
13-51237, ECF No. 22 (filed 07/01/2013)

108 | October 12, 2012 email between P. Morabito and | Vol. 25, 42044204
Bernstein RE: 2011 Return

109 | Compass Term Loan (dated 12/21/2016) Vol. 25, 4205-4213

110 | P. Morabito — Term Note in the amount of | Vol. 25, 42144214
$939,000.000 (dated 09/01/2010)

111 | Loan Agreement between Compass Bank and | Vol. 25, 4215-4244
Superpumper (dated 12/21/2016)

112 | Consent Agreement (dated 12/28/2010) Vol. 25, 4245-4249

113 | Superpumper Financial Statement (dated | Vol. 25, 42504263

12/31/2007)
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Exhibits to Clerk’s Trial Exhibit List (cont.)

114 | Superpumper Financial Statement (dated | Vol. 25, 42644276
12/31/2009)

115 | Notes Receivable Interest Income Calculation | Vol. 25, 4277-4278
(dated 12/31/2009)

116 | Superpumper Inc. Audit Conclusions Memo | Vol. 25, 4279-4284
(dated 12/31/2010)

117 | Superpumper 2010 YTD Income Statement and | Vol. 25, 42854299
Balance Sheets

118 | March 12, 2010 Management Letter Vol. 25, 43004302

119 | Superpumper Unaudited August 2010 Balance | Vol. 25, 43034307
Sheet

120 | Superpumper Financial Statements (dated | Vol. 25, 43084322
12/31/2010)

121 Notes Receivable Balance as of September 30, | Vol. 26, 4323
2010

122 | Salvatore Morabito Term Note $2,563,542.00 as | Vol. 26, 4324-4325
of December 31, 2010

123 | Edward Bayuk Term Note $2,580,500.00 as of | Vol. 26, 43264327
December 31, 2010

125 | April 21, 2011 Management letter Vol. 26, 4328-4330

126 | Bayuk and S. Morabito Statements of Assets & | Vol. 26, 4331-4332
Liabilities as of February 1, 2011

127 | January 6, 2012 email from Bayuk to Lovelace | Vol. 26, 4333-4335
RE: Letter of Credit

128 | January 6, 2012 email from Vacco to Bernstein | Vol. 26, 43364338

129 | January 7, 2012 email from Bernstein to Lovelace | Vol. 26, 43394343

130 | March 18, 2012 email from P. Morabito to Vacco | Vol. 26, 43444344
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Exhibits to Clerk’s Trial Exhibit List (cont.)
131 | April 21, 2011 Proposed Acquisition of Nella Oil | Vol. 26, 43454351
132 | April 15, 2011 email chain between P. Morabito | Vol. 26, 4352
and Vacco
133 | April 5, 2011 email from P. Morabito to Vacco | Vol. 26, 4353
134 | April 16, 2012 email from Vacco to Morabito Vol. 26, 4354-4359
135 | August 7, 2011 email exchange between Vacco | Vol. 26, 4360
and P. Morabito
136 | August 2011 Lovelace letter to Timothy Halves | Vol. 26, 4361-4365
137 | August 24,2011 email from Vacco to P. Morabito | Vol. 26, 4366
RE: Tim Haves
138 | November 11, 2011 email from Vacco to P.| Vol. 26, 4367
Morabito RE: Getting Trevor’s commitment to
sign
139 | November 16, 2011 email from P. Morabito to | Vol. 26, 4368
Vacco RE: Vacco’s litigation letter
140 | November 28, 2011 email chain between Vacco, | Vol. 26, 4369-4370
S. Morabito, and P. Morabito RE: $560,000 wire
to Lippes Mathias
141 | December 7, 2011 email from Vacco to P.| Vol. 26,4371
Morabito RE: Moreno
142 | February 10, 2012 email chain between P. | Vol. 26,4372-4375
Morabito Wells, and Vacco RE: 1461 Glenneyre
Street - Sale
143 | April 20, 2012 email from P. Morabito to Bayuk | Vol. 26, 4376
RE: BofA
144 | April 24, 2012 email from P. Morabito to Vacco | Vol. 26, 43774378

RE: SPI Loan Detail
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Exhibits to Clerk’s Trial Exhibit List (cont.)

145 | September 4, 2012 email chain between Vacco | Vol. 26, 43794418
and Bayuk RE: Second Deed of Trust documents

147 | September 4, 2012 email from P. Morabito to | Vol. 26, 44194422
Vacco RE: Wire

148 | September 4, 2012 email from Bayuk to Vacco | Vol. 26, 4423-4426
RE: Wire

149 | December 6, 2012 email from Vacco to P.| Vol. 26,4427-4428
Morabito RE: BOA and the path of money

150 | September 18, 2012 email chain between P. | Vol. 26, 44294432
Morabito and Bayuk

151 October 3, 2012 email chain between Vacco and | Vol. 26, 44334434
P. Morabito RE: Snowshoe Properties, LLC

152 | September 3, 2012 email from P. Morabito to | Vol. 26, 4435
Vacco RE: Wire

153 | March 14, 2013 email chain between P. Morabito | Vol. 26, 4436
and Vacco RE: BHI Hinckley

154 | Paul Morabito 2009 Tax Return Vol. 26, 4437-4463

155 | Superpumper Form 8879-S tax year ended | Vol. 26, 44644484
December 31, 2010

156 | 2010 U.S. S Corporation Tax Return for | Vol.27,4485-4556
Consolidated Western Corporation

157 | Snowshoe form 8879-S for year ended December | Vol. 27, 4557-4577
31,2010

158 | Snowshoe Form 1120S 2011 Amended Tax | Vol. 27, 4578-4655
Return

159 | September 14, 2012 email from Vacco to P.| Vol. 27, 46564657

Morabito
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LOCATION

Exhibits to Clerk’s Trial Exhibit List (cont.)

160 | October 1, 2012 email from P. Morabito to Vacco | Vol. 27, 4658
RE: Monday work for Dennis and Christian
161 | December 18, 2012 email from Vacco to P.| Vol. 27,4659
Morabito RE: Attorney Client Privileged
Communication
162 | April 24, 2013 email from P. Morabito to Vacco | Vol. 27, 4660
RE: BHI Trust
163 | Membership Interest Purchases, Agreement — | Vol. 27, 4661-4665
Watch My Block (dated 10/06/2010)
164 | Watch My Block organizational documents Vol. 27, 4666—4669
174 | October 15, 2015 Certificate of Service of copy of | Vol. 27, 4670
Lippes Mathias Wexler Friedman’s Response to
Subpoena
175 | Order Granting Motion to Compel Responses to | Vol. 27, 4671-4675
Deposition Questions ECF No. 502; Case No. 13-
51237-gwz (filed 02/03/2016)
179 | Gursey Schneider LLP Subpoena Vol. 28, 4676-4697
180 | Summary Appraisal of 570 Glenneyre Vol. 28, 4698-4728
181 | Appraisal of 1461 Glenneyre Street Vol. 28, 4729-4777
182 | Appraisal of 370 Los Olivos Vol. 28, 4778-4804
183 | Appraisal of 371 El Camino Del Mar Vol. 28, 4805-4830
184 | Appraisal of 1254 Mary Fleming Circle Vol. 28, 4831-4859
185 | Mortgage — Panorama Vol. 28, 4860-4860
186 | Mortgage — El Camino Vol. 28, 4861
187 | Mortgage — Los Olivos Vol. 28, 4862
188 | Mortgage — Glenneyre Vol. 28, 4863
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Exhibits to Clerk’s Trial Exhibit List (cont.)
189 | Mortgage — Mary Fleming Vol. 28, 4864
190 | Settlement Statement — 371 El Camino Del Mar | Vol. 28, 4865
191 Settlement Statement — 370 Los Olivos Vol. 28, 4866
192 | 2010 Declaration of Value of 8355 Panorama Dr | Vol. 28, 4867—4868
193 | Mortgage — 8355 Panorama Drive Vol. 28, 4869-4870
194 | Compass — Certificate of Custodian of Records | Vol. 28, 4871-4871
(dated 12/21/2016)
196 |June 6, 2014 Declaration of Sam Morabito — | Vol. 28, 4872-4874
Exhibit 1 to Snowshoe Reply in Support of
Motion to Dismiss Complaint for Lack of
Personal Jurisdiction — filed in Case No. CV13-
02663
197 | June 19, 2014 Declaration of Sam Morabito — | Vol. 28, 4875-4877
Exhibit 1 to Superpumper Motion to Dismiss
Complaint for Lack of Personal Jurisdiction —
filed in Case No. CV13-02663
198 | September 22, 2017 Declaration of Sam Morabito | Vol. 28, 48784879
— Exhibit 22 to Defendants’ SSOF in Support of
Opposition to Plaintiff's MSJ — filed in Case No.
CV13-02663
222 | Kimmel — January 21, 2016, Comment on Alves | Vol. 28, 48804883
Appraisal
223 September 20, 2010 email from Yalamanchili to | Vol. 28, 4884
Morabito
224 | March 24, 2011 email from Naz Afshar RE: | Vol. 28, 48854886
telephone call regarding CWC
225 | Bank of America Records for Edward Bayuk | Vol. 28, 4887-4897

(dated 09/05/2012)
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LOCATION

Exhibits to Clerk’s Trial Exhibit List (cont.)

226

June 11, 2007 Wholesale Marketer Agreement

Vol.

29, 48984921

227

May 25, 2006 Wholesale Marketer Facility
Development Incentive Program Agreement

Vol.

29, 4922-4928

228

June 2007 Master Lease Agreement — Spirit SPE
Portfolio and Superpumper, Inc.

Vol.

29, 49294983

229

Superpumper Inc 2008 Financial Statement
(dated 12/31/2008)

Vol.

29, 4984-4996

230

November 9, 2009 email from P. Morabito to
Bernstein, Yalaman RE: Jan Friederich — entered
into Consulting Agreement

Vol.

29, 4997

231

September 30, 2010, Letter from Compass to
Superpumper, Morabito, CWC RE: reducing face
amount of the revolving note

Vol.

29, 4998-5001

232

October 15, 2010, letter from Quarles & Brady to
Vacco RE: Revolving Loan Documents and Term
Loan Documents between Superpumper and
Compass Bank

Vol.

29, 5002-5006

233

BMO Account Tracker Banking Report October
1 to October 31, 2010

Vol.

29, 5007-5013

235

August 31, 2010 Superpumper Inc., Valuation of
100 percent of the common equity in
Superpumper, Inc on a controlling marketable
basis

Vol.

29, 5014-5059

236

June 18, 2014 email from S. Morabito to Vanek
(WF) RE: Analysis of Superpumper Acquisition
in 2010

Vol.

29, 5060-5061

241

Superpumper March 2010 YTD Income
Statement

Vol.

29, 5062-5076
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LOCATION

Exhibits to Clerk’s Trial Exhibit List (cont.)

244 | Assignment Agreement for $939,000 Morabito | Vol. 29, 5077-5079
Note

247 | July 1, 2011 Third Amendment to Forbearance | Vol. 29, 5080-5088
Agreement Superpumper and Compass Bank

248 | Superpumper Cash Contributions January 2010 | Vol. 29, 5089-5096
thru September 2015 — Bayuk and S. Morabito

252 | October 15, 2010 Letter from Quarles & Brady to | Vol. 29, 5097-5099
Vacco RE: Revolving Loan documents and Term
Loan documents between Superpumper Prop. and
Compass Bank

254 | Bank of America — S. Morabito SP Properties | Vol. 29, 5100
Sale, SP Purchase Balance

255 | Superpumper Prop. Final Closing Statement for | Vol. 29, 5101
920 Mountain City Hwy, Elko, NV

256 | September 30, 2010 Raffles Insurance Limited | Vol. 29, 5102
Member Summary

257 | Equalization Spreadsheet Vol. 30, 5103

258 | November 9, 2005 Grant, Bargain and Sale Deed; | Vol. 30, 5104-5105
Doc #3306300 for Property Washoe County

260 | January 7, 2016 Budget Summary — Panorama | Vol. 30, 5106-5107
Drive

261 | Mary 22, 2006 Compilation of Quotes and | Vol. 30, 5108-5116
Invoices Quote of Valley Drapery

262 | Photos of 8355 Panorama Home Vol. 30, 5117-5151

263 | Water Rights Deed (Document #4190152) | Vol. 30,5152-5155

between P. Morabito, E. Bayuk, Grantors, RCA
Trust One Grantee (recorded 12/31/2012)
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Exhibits to Clerk’s Trial Exhibit List (cont.)

265 | October 1, 2010 Bank of America Wire Transfer | Vol. 30, 5156
—Bayuk — Morabito $60,117

266 | October 1, 2010 Check #2354 from Bayuk to P. | Vol. 30, 5157-5158
Morabito for $29,383 for 8355 Panorama funding

268 | October 1, 2010 Check #2356 from Bayuk to P. | Vol. 30, 5159-5160
Morabito for $12,763 for 370 Los Olivos Funding

269 | October 1, 2010 Check #2357 from Bayuk to P. | Vol. 30, 5161-5162
Morabito for $31,284 for 371 E1 Camino Del Mar
Funding

270 | Bayuk Payment Ledger Support Documents | Vol. 31, 5163-5352
Checks and Bank Statements

271 | Bayuk Superpumper Contributions Vol. 31, 5353-5358

272 | May 14, 2012 email string between P. Morabito, | Vol. 31, 5359-5363
Vacco, Bayuk, and S. Bernstein RE: Info for
Laguna purchase

276 | September 21, 2010 Appraisal of 8355 Panorama | Vol. 32, 53645400
Drive Reno, NV by Alves Appraisal

277 | Assessor’s Map/Home Caparisons for 8355 | Vol. 32, 5401-5437
Panorama Drive, Reno, NV

278 | December 3, 2007 Case Docket for CV07-02764 | Vol. 32, 5438-5564

280 |May 25, 2011 Stipulation Regarding the | Vol. 33, 5565-5570
Imposition of Punitive Damages; Case No. CV07-
02764 (filed 05/25/2011)

281 | Work File for September 24, 2010 Appraisal of | Vol. 33, 5571-5628
8355 Panorama Drive, Reno, NV

283 | January 25, 2016 Expert Witness Report Leonard | Vol. 33, 5629-5652

v. Superpumper Snowshoe
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Exhibits to Clerk’s Trial Exhibit List (cont.)

284 | February 29, 2016 Defendants’ Rebuttal Expert | Vol. 33, 5653-5666
Witness Disclosure

294 | October 5, 2010 Lippes, Mathias Wexler | Vol. 33, 5667-5680
Friedman, LLP, Invoices to P. Morabito

295 | P. Morabito 2010 Tax Return (dated 10/16/2011) | Vol. 33, 5681-5739

296 | December 31, 2010 Superpumper Inc. Note to | Vol. 33, 5740-5743
Financial Statements

297 | December 31, 2010 Superpumper Consultations | Vol. 33, 5744

300 | September 20, 2010 email chain between | Vol. 33, 5745-5748
Yalmanchili and Graber RE: Attorney Client
Privileged Communication

301 | September 15, 2010 email from Vacco to P.| Vol. 33, 5749-5752
Morabito RE: Tomorrow

303 | Bankruptcy Court District of Nevada Claims | Vol. 33, 5753-5755
Register Case No. 13-51237

304 | April 14, 2018 email from Allen to Krausz RE: | Vol. 33, 57565757
Superpumper

305 | Subpoena in a Case Under the Bankruptcy Code | Vol. 33, 57585768
to Robison, Sharp, Sullivan & Brust issued in
Case No. BK-N-13-51237-GWZ

306 | August 30, 2018 letter to Mark Weisenmiller, | Vol. 34, 5769
Esq., from Frank Gilmore, Esq.,

307 | Order Granting Motion to Compel Compliance | Vol. 34, 5770-5772
with the Subpoena to Robison, Sharp, Sullivan &
Brust filed in Case No. BK-N-13-51237-GWZ

308 | Response of Robison, Sharp, Sullivan & Brust’s | Vol. 34, 5773-5797

to Subpoena filed in Case No. BK-N-13-51237-
GWZ
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Exhibits to Clerk’s Trial Exhibit List (cont.)
309 | Declaration of Frank C. Gilmore in support of | Vol. 34, 5798-5801

Robison, Sharp, Sullivan & Brust’s Opposition to
Motion for Order Holding Robison in Contempt
filed in Case No. BK-N-13-51237-GWZ

Minutes of October 29, 2018, Non-Jury Trial, Day 1 (filed
11/08/2018)

Vol. 35, 58026041

Transcript of October 29, 2018, Non-Jury Trial, Day 1

Vol. 35, 6042—-6045

Minutes of October 30, 2018, Non-Jury Trial, Day 2 (filed
11/08/2018)

Vol. 36, 6046—6283

Transcript of October 30, 2018, Non-Jury Trial, Day 2

Vol. 36, 6284—6286

Minutes of October 31, 2018, Non-Jury Trial, Day 3 (filed
11/08/2018)

Vol. 37, 6287-6548

Transcript of October 31, 2018, Non-Jury Trial, Day 3

Vol. 37, 6549—-6552

Minutes of November 1, 2018, Non-Jury Trial, Day 4 (filed
11/08/2018)

Vol. 38, 6553-6814

Transcript of November 1, 2018, Non-Jury Trial, Day 4

Vol. 38, 6815-6817

Minutes of November 2, 2018, Non-Jury Trial, Day 5 (filed
11/08/2018)

Vol. 39, 6818-7007

Transcript of November 2, 2018, Non-Jury Trial, Day 5

Vol. 39, 70087011

Minutes of November 5, 2018, Non-Jury Trial, Day 6 (filed
11/08/2018)

Vol. 40, 70127167

Transcript of November 5, 2018, Non-Jury Trial, Day 6

Vol. 40, 7168-7169
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Minutes of November 6, 2018, Non-Jury Trial, Day 7 (filed | Vol. 41, 7170-7269
11/08/2018)
Transcript of November 6, 2018, Non-Jury Trial, Day 7 Vol. 41, 7270-7272
Vol. 42, 7273-7474

Minutes of November 7, 2018, Non-Jury Trial, Day 8 (filed
11/08/2018)

Vol.

43,7475-7476

Transcript of November 7, 2018, Non-Jury Trial, Day 8

Vol.

43,7477-7615

Minutes of November 26, 2018, Non-Jury Trial, Day 9
(filed 11/26/2018)

Vol.

44,7616

Transcript of November 26, 2018, Non-Jury Trial — Closing
Arguments, Day 9

Vol.
Vol.

44,7617-7666
45,7667-7893

Plaintiff’s Motion to Reopen Evidence (filed 01/30/2019)

Vol.

46, 7894-7908

Exhibits to Plaintiff’s Motion to Reopen Evidence

Exhibit Document Description

1 Declaration of Gabrielle A. Hamm, Esq. in
Support of Plaintiff’s Motion to Reopen

Vol.

46, 7909-7913

I-A | September 21, 2017 Declaration of Salvatore | Vol. 46, 7914-7916
Morabito

1-B | Defendants’ Proposed Findings of Fact, | Vol. 46, 7917-7957
Conclusions of Law, and Judgment (Nov. 26,
2018)

1-C | Judgment on the First and Second Causes of | Vol. 46, 7958—7962

Action; Case No. 15-05019-GWZ (Bankr. D.
Nev.), ECF No. 123 (April 30, 2018)
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Exhibits to Plaintiff’s Motion to Reopen Evidence
(cont.)
I-D | Amended Findings of Fact and Conclusions of | Vol. 46, 7963—7994
Law in Support of Judgment Regarding Plaintiffs’
First and Second Causes of Action; Case No. 15-
05019-GWZ (Bankr. D. Nev.), ECF No. 126
(April 30, 2018)
1-E | Motion to Compel Compliance with the | Vol. 46, 7995-8035
Subpoena to Robison Sharp Sullivan Brust; Case
No. 15-05019-GWZ (Bankr. D. Nev.), ECF No.
191 (Sept. 10, 2018)
I-F | Order Granting Motion to Compel Compliance | Vol. 46, 80368039
with the Subpoena to Robison Sharp Sullivan
Brust; Case No. 15-05019-GWZ (Bankr. D.
Nev.), ECF No. 229 (Jan. 3, 2019)
1-G | Response of Robison, Sharp, Sullivan & Brust[] | Vol. 46, 8040-8067
To Subpoena (including RSSB 000001 -
RSSB 000031) (Jan. 18, 2019)
1-H | Excerpts of Deposition Transcript of Sam | Vol. 46, 8068—8076
Morabito as PMK of Snowshoe Petroleum, Inc.
(Oct. 1, 2015)
Errata to: Plaintiff’s Motion to Reopen Evidence (filed | Vol. 47, 8077-8080
01/30/2019)
Exhibit to Errata to: Plaintiff’s Motion to Reopen
Evidence
Exhibit Document Description

1

Plaintiff’s Motion to Reopen Evidence

Vol. 47, 8081-8096
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Ex Parte Motion for Order Shortening Time on Plaintiff’s

Motion to Reopen Evidence and for Expedited Hearing
(filed 01/31/2019)

Vol. 47, 8097-8102

Order Shortening Time on Plaintiff’s Motion to Reopen
Evidence and for Expedited Hearing (filed 02/04/2019)

Vol. 47, 8103—8105

Supplement to Plaintiff’s Motion to Reopen Evidence (filed
02/04/2019)

Vol. 47, 8106-8110

Exhibits to Supplement to Plaintiff’s Motion to Reopen
Evidence

Exhibit Document Description

1 Supplemental Declaration of Gabrielle A. Hamm,
Esq. in Support of Plaintiff’s Motion to Reopen
Evidence (filed 02/04/2019)

Vol. 47, 8111-8113

I-1 | Declaration of Frank C. Gilmore in Support of
Robison, Sharp Sullivan & Brust’s Opposition to
Motion for Order Holding Robison in Contempt;
Case No. 15-05019-GWZ (Bankr. D. Nev.), ECF
No. 259 (Jan. 30, 2019)

Vol. 47, 8114-8128

Defendants” Response to Motion to Reopen Evidence
(02/06/2019)

Vol. 47, 8129-8135

Plaintiff’s Reply to Defendants’ Response to Motion to
Reopen Evidence (filed 02/07/2019)

Vol. 47, 81368143

Minutes of February 7, 2019 hearing on Motion to Reopen
Evidence (filed 02/28/2019)

Vol. 47, 8144

Rough Draft Transcript of February 8, 2019 hearing on
Motion to Reopen Evidence

Vol. 47, 8145-8158
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[Plaintiff’s Proposed] Findings of Fact, Conclusions of
Law, and Judgment (filed 03/06/2019)

Vol.

47, 8159-8224

[Defendants’ Proposed Amended] Findings of Fact,
Conclusions of Law, and Judgment (filed 03/08/2019)

Vol.

47, 8225-8268

Minutes of February 26, 2019 hearing on Motion to
Continue ongoing Non-Jury Trial (Telephonic) (filed
03/11/2019)

Vol.

47, 8269

Findings of Fact, Conclusions of Law, and Judgment (filed
03/29/2019)

Vol.

48, 8270-8333

Notice of Entry of Findings of Fact, Conclusions of Law,
and Judgment (filed 03/29/2019)

Vol.

48, 8334-8340

Memorandum of Costs and Disbursements (filed
04/11/2019)

Vol.

48, 8341-8347

Exhibit to Memorandum of Costs and Disbursements

Exhibit Document Description

1 Ledger of Costs

Vol.

48, 8348-8370

Application for Attorneys’ Fees and Costs Pursuant to
NRCP 68 (filed 04/12/2019)

Vol.

48, 8371-8384

Exhibits to Application for Attorneys’ Fees and Costs
Pursuant to NRCP 68

Exhibit Document Description

1 Declaration of Teresa M. Pilatowicz In Support of
Plaintiff’s Application for Attorney’s Fees and
Costs Pursuant to NRCP 68 (filed 04/12/2019)

Vol.

48, 8385-8390

2 Plaintiff’s Offer of Judgment to Defendants
(dated 05/31/2016)

Vol.

48, 8391-8397
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DOCUMENT DESCRIPTION

LOCATION

3 Defendant’s Rejection of Offer of Judgment by
Plaintiff (dated 06/15/2016)

Vol.

48, 8398-8399

4 Log of time entries from June 1, 2016 to March | Vol. 48, 8400-8456
28,2019
5 Plaintiff’s Memorandum of Costs and | Vol. 48, 8457-8487

Disbursements (filed 04/11/2019)

Motion to Retax Costs (filed 04/15/2019)

Vol.

49, 8488—-8495

Plaintiff’s Opposition to Motion to Retax Costs (filed
04/17/2019)

Vol.

49, 84968507

Exhibits to Plaintiff’s Opposition to Motion to Retax
Costs

Exhibit Document Description
1 Declaration of Teresa M. Pilatowicz In Support of | Vol. 49, 85088510
Opposition to Motion to Retax Costs (filed
04/17/2019)
2 Summary of Photocopy Charges Vol. 49, 8511-8523
3 James L. McGovern Curriculum Vitae Vol. 49, 8524-8530
4 McGovern & Greene LLP Invoices Vol. 49, 8531-8552
5 Buss-Shelger Associates Invoices Vol. 49, 8553—-8555

Reply in Support of Motion to Retax Costs (filed
04/22/2019)

Vol.

49, 85568562

Opposition to Application for Attorneys’ Fees and Costs
Pursuant to NRCP 68 (filed 04/25/2019)

Vol.

49, 85638578

Exhibit to Opposition to Application for Attorneys’ Fees
and Costs Pursuant to NRCP 68
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LOCATION

Exhibit Document Description

1 Plaintiff’s Bill Dispute Ledger

Vol. 49, 8579-8637

Defendants, Salvatore Morabito, Snowshoe Petroleum,
Inc., and Superpumper, Inc.’s Motion for New Trial and/or
to Alter or Amend Judgment Pursuant to NRCP 52, 59, and
60 (filed 04/25/2019)

Vol. 49, 8638-8657

Defendant, Edward Bayuk’s Motion for New Trial and/or
to Alter or Amend Judgment Pursuant to NRCP 52, 59, and
60 (filed 04/26/2019)

Vol. 50, 8658-8676

Exhibits to Edward Bayuk’s Motion for New Trial
and/or to Alter or Amend Judgment Pursuant to NRCP
52,59, and 60

Exhibit Document Description

1 February 27, 2019 email with attachments

Vol. 50, 8677-8768

2 Declaration of Frank C. Gilmore in Support of
Edward Bayuk’s Motion for New Trial (filed
04/26/2019)

Vol. 50, 8769-8771

February 27, 2019 email from Marcy Trabert

Vol. 50, 87728775

4 February 27, 2019 email from Frank Gilmore to
eturner@Gtg.legal RE: Friday Trial

Vol. 50, 87768777

Plaintiff’s Reply in Support of Application of Attorneys’
Fees and Costs Pursuant to NRCP 68 (filed 04/30/2019)

Vol. 50, 8778-8790

Exhibit to Plaintiff’s Reply in Support of Application of
Attorneys’ Fees and Costs Pursuant to NRCP 68

Exhibit Document Description

1 Case No. BK-13-51237-GWZ, ECF Nos. 280,
282, and 321

Vol. 50, 8791-8835
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DOCUMENT DESCRIPTION

LOCATION

Plaintiff’s Opposition to Defendants’ Motions for New
Trial and/or to Alter or Amend Judgment (filed 05/07/2019)

Vol. 51, 8836—8858

Defendants, Salvatore Morabito, Snowshoe Petroleum,
Inc., and Superpumper, Inc.’s Reply in Support of Motion
for New Trial and/or to Alter or Amend Judgment Pursuant
to NRCP 52, 59, and 60 (filed 05/14/2019)

Vol. 51, 88598864

Declaration of Edward Bayuk Claiming Exemption from
Execution (filed 06/28/2019)

Vol. 51, 8865—-8870

Exhibits to Declaration of Edward Bayuk Claiming
Exemption from Execution

Exhibit Document Description

1 Copy of June 22, 2019 Notice of Execution and
two Write of Executions

Vol. 51, 8871-8896

2 Declaration of James Arthur Gibbons Regarding
his Attestation, Witness and Certification on
November 12, 2005 of the Spendthrift Trust
Amendment to the Edward William Bayuk Living
Trust (dated 06/25/2019)

Vol. 51, 8897-8942

Notice of Claim of Exemption from Execution (filed
06/28/2019)

Vol. 51, 8943-8949

Edward Bayuk’s Declaration of Salvatore Morabito
Claiming Exemption from Execution (filed 07/02/2019)

Vol. 51, 8950-8954

Exhibits to Declaration of Salvatore Morabito Claiming
Exemption from Execution

Exhibit Document Description
1 Las Vegas June 22, 2019 letter Vol. 51, 8955-8956
2 Writs of execution and the notice of execution Vol. 51, 8957-8970
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DOCUMENT DESCRIPTION

LOCATION

Minutes of June 24, 2019 telephonic hearing on Decision on
Submitted Motions (filed 07/02/2019)

Vol.

51, 8971-8972

Salvatore Morabito’s Notice of Claim of Exemption from
Execution (filed 07/02/2019)

Vol.

51, 8973-8976

Edward Bayuk’s Third Party Claim to Property Levied
Upon NRS 31.070 (filed 07/03/2019)

Vol.

51, 8977-8982

Order Granting Plaintiff’s Application for an Award of
Attorneys’ Fees and Costs Pursuant to NRCP 68 (filed
07/10/2019)

Vol.

51, 8983-8985

Order Granting in part and Denying in part Motion to Retax
Costs (filed 07/10/2019)

Vol.

51, 8986—8988

Plaintiff’s Objection to (1) Claim of Exemption from
Execution and (2) Third Party Claim to Property Levied
Upon, and Request for Hearing Pursuant to NRS 21.112 and
31.070(5) (filed 07/11/2019)

Vol.

52, 8989-9003

Exhibits to Plaintiff’s Objection to (1) Claim of
Exemption from Execution and (2) Third Party Claim
to Property Levied Upon, and Request for Hearing
Pursuant to NRS 21.112 and 31.070(5)

Exhibit Document Description

1 Declaration of Gabrielle A. Hamm, Esq.

Vol.

52, 9004-9007

2 11/30/2011 Tolling Agreement — Edward Bayuk

Vol.

52, 9008-9023

11/30/2011 Tolling Agreement — Edward William
Bayuk Living Trust

Vol.

52, 9024-9035

4 Excerpts of 9/28/2015 Deposition of Edward
Bayuk

Vol.

52, 90369041
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Plaintiff’s Objection (cont.)
5 Edward Bayuk, as Trustee of the Edward William | Vol. 52, 9042-9051
Bayuk Living Trust’s Responses to Plaintiff’s
First Set of Requests for Production, served
9/24/2015
6 8/26/2009 Grant Deed (Los Olivos) Vol. 52, 9052-9056
7 8/17/2018 Grant Deed (El Camino) Vol. 52, 9057-9062
8 Trial Ex. 4 (Confession of Judgment) Vol. 52, 9063-9088
9 Trial Ex. 45 (Purchase and Sale Agreement, dated | Vol. 52, 9089-9097
9/28/2010)
10 Trial Ex. 46 (First Amendment to Purchase and | Vol. 52, 9098-9100
Sale Agreement, dated 9/29/2010)
11 Trial Ex. 51 (Los Olivos Grant Deed recorded | Vol. 52,9101-9103
10/8/2010)
12 Trial Ex. 52 (El Camino Grant Deed recorded | Vol. 52, 9104-9106
10/8/2010)
13 Trial Ex. 61 (Membership Interest Transfer | Vol. 52,9107-9114
Agreement, dated 10/1/2010)
14 Trial Ex. 62 ($1,617,050.00 Promissory Note) Vol. 52,9115-9118
15 Trial Ex. 65 (Mary Fleming Grant Deed recorded | Vol. 52, 9119-9121

11/4/2010)

Notice of Entry of Order Denying Defendants’ Motions for
New Trial and/or to Alter or Amend Judgment (filed
07/16/2019)

Vol.

52,9122-9124
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DOCUMENT DESCRIPTION

LOCATION

Exhibit to Notice of Entry of Order Denying
Defendants’ Motions for New Trial and/or to Alter or
Amend Judgment

Exhibit Document Description

1 Order Denying Defendants’ Motions for New
Trial and/or to Alter or Amend Judgment (filed
07/10/2019)

Vol. 52, 9125-9127

Notice of Entry of Order Granting Plaintiff’s Application
for an Award of Attorneys’ Fees and Costs Pursuant to
NRCP 68 (filed 07/16/2019)

Vol. 52,9128-9130

Exhibit to Notice of Entry of Order Granting Plaintiff’s
Application for an Award of Attorneys’ Fees and Costs
Pursuant to NRCP 68

Exhibit Document Description

1 Order Granting Plaintiff’s Application for an
Award of Attorneys’ Fees and Costs Pursuant to
NRCP 68 (filed 07/10/2019)

Vol. 52,9131-9134

Notice of Entry of Order Granting in Part and Denying in
Part Motion to Retax Costs (filed 07/16/2019)

Vol. 52,9135-9137

Exhibit to Notice of Entry of Order Granting in Part and
Denying in Part Motion to Retax Costs

Exhibit Document Description

1 Order Granting in Part and Denying in Part
Motion to Retax Costs (filed 07/10/2019)

Vol. 52, 91389141

Plaintiff’s Objection to Notice of Claim of Exemption from
Execution Filed by Salvatore Morabito and Request for
Hearing (filed 07/16/2019)

Vol. 52,9142-9146

Reply to Objection to Claim of Exemption and Third Party
Claim to Property Levied Upon (filed 07/17/2019)

Vol. 52, 9147-9162
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Reply to Objection to Claim of Exemption
and Third Party Claim to Property Levied Upon
Exhibit Document Description
1 March 3, 2011 Deposition Transcript of P. | Vol.52,9163-9174

Morabito

2 Mr. Bayuk’s September 23, 2014 responses to
Plaintiff’s first set of requests for production

Vol.

52,9175-9180

3 September 28, 2015 Deposition Transcript of
Edward Bayuk

Vol.

52,9181-9190

Reply to Plaintiff’s Objection to Notice of Claim of
Exemption from Execution (filed 07/18/2019)

Vol.

52,9191-9194

Declaration of Service of Till Tap, Notice of Attachment
and Levy Upon Property (filed 07/29/2019)

Vol.

52,9195

Notice of Submission of Disputed Order Denying Claim of
Exemption and Third Party Claim (filed 08/01/2019)

Vol.

52,9196-9199

Exhibits to Notice of Submission of Disputed Order
Denying Claim of Exemption and Third Party Claim

Exhibit Document Description

1 Plaintiff’s Proposed Order Denying Claim of
Exemption and Third-Party Claim

Vol.

52, 9200-9204

2 Bayuk and the Bayuk Trust’s proposed Order
Denying Claim of Exemption and Third-Party
Claim

Vol.

52,9205-9210

3 July 30, 2019 email evidencing Bayuk, through
counsel Jeffrey Hartman, Esq., requesting until
noon on July 31, 2019 to provide comments.

Vol.

52,9211-9212
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DOCUMENT DESCRIPTION

LOCATION

Exhibits
(cont.)

to Notice of Submission of Disputed Order

4

July 31, 2019 email from Teresa M. Pilatowicz,
Esq. Bayuk failed to provide comments at noon
on July 31, 2019, instead waiting until 1:43 p.m.
to send a redline version with proposed changes
after multiple follow ups from Plaintiff’s counsel
on July 31, 2019

Vol.

52,9213-9219

A true and correct copy of the original Order and
Bayuk Changes

Vol.

52,9220-9224

A true and correct copy of the redline run by
Plaintiff accurately reflecting Bayuk’s proposed
changes

Vol.

52, 92259229

Email evidencing that after review of the
proposed revisions, Plaintiff advised Bayuk,
through counsel, that Plaintiff agree to certain
proposed revisions, but the majority of the
changes were unacceptable as they did not reflect
the Court’s findings or evidence before the Court.

Vol.

52,9230-9236

Objection to Plaintiff’s Proposed Order Denying Claim of
Exemption and Third Party Claim (filed 08/01/2019)

Vol.

53, 9237-9240

Exhibits

to Objection to Plaintiff’s Proposed Order

Denying Claim of Exemption and Third-Party Claim

Exhibit Document Description
1 Plaintiff’s Proposed Order Denying Claim of | Vol. 53, 9241-9245
Exemption and Third-Party Claim
2 Defendant’s comments on Findings of Fact Vol. 53, 9246-9247
3 Defendant’s Proposed Order Denying Claim of | Vol. 53, 9248-9252

Exemption and Third-Party Claim
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DOCUMENT DESCRIPTION

LOCATION

Minutes of July 22, 2019 hearing on Objection to Claim for
Exemption (filed 08/02/2019)

Vol. 53, 9253

Order Denying Claim of Exemption (filed 08/02/2019)

Vol. 53, 9254-9255

Bayuk’s Case Appeal Statement (filed 08/05/2019)

Vol. 53, 9256-9260

Bayuk’s Notice of Appeal (filed 08/05/2019)

Vol. 53, 9261-9263

Defendants, Superpumper, Inc., Edward Bayuk, Salvatore
Morabito; and Snowshoe Petroleum, Inc.’s, Case Appeal
Statement (filed 08/05/2019)

Vol. 53, 9264-9269

Defendants, Superpumper, Inc., Edward Bayuk, Salvatore
Morabito; and Snowshoe Petroleum, Inc.’s, Notice of
Appeal (filed 08/05/2019)

Vol. 53, 9270-9273

Exhibits to Defendants, Superpumper, Inc., Edward
Bayuk, Salvatore Morabito; and Snowshoe Petroleum,
Inc.’s, Notice of Appeal

Exhibit Document Description

1 Findings of Fact, Conclusions of Law, and
Judgment (filed 03/29/2019)

Vol. 53, 92749338

2 Order Denying Defendants’ Motions for New
Trial and/or to Alter or Amend Judgment (filed
07/10/2019)

Vol. 53, 9339-9341

3 Order Granting in Part and Denying in Part
Motion to Retax Costs (filed 07/10/2019)

Vol. 53, 93429345

4 Order Granting Plaintiff’s Application for an
Award of Attorneys’ Fees and Costs Pursuant to
NRCP 68 (filed 07/10/2019)

Vol. 53, 93469349
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LOCATION

Plaintiff’s Reply to Defendants’ Objection to Plaintiff’s
Proposed Order Denying Claim of Exemption and Third-
Party Claim

Vol. 53, 9350-9356

Order Denying Claim of Exemption and Third-Party Claim
(08/09/2019)

Vol. 53, 9357-9360

Notice of Entry of Order Denying Claim of Exemption and
Third-Party Claim (filed 08/09/2019)

Vol. 53,9361-9364

Exhibit to Notice of Entry of Order Denying Claim of
Exemption and Third-Party Claim

Exhibit Document Description

1 Order Denying Claim of Exemption and Third-
Party Claim (08/09/2019)

Vol. 53, 9365-9369

Notice of Entry of Order Denying Claim of Exemption
(filed 08/12/2019)

Vol. 53, 93709373

Exhibit to Notice of Entry of Order Denying Claim of
Exemption

Exhibit Document Description

1 Order Denying Claim of Exemption (08/02/2019)

Vol. 53, 9374-9376

Motion to Make Amended or Additional Findings Under
NRCP 52(b), or, in the Alternative, Motion for
Reconsideration (filed 08/19/2019)

Vol. 54, 9377-9401

Exhibits to Motion to Make Amended or Additional
Findings Under NRCP 52(b), or, in the Alternative,
Motion for Reconsideration

Exhibit Document Description

1 Order Denying Claim of Exemption and Third
Party Claim (filed 08/09/19)

Vol. 54, 9402-9406
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Motion to Make Amended (cont.)

2 Spendthrift Trust Amendment to the Edward | Vol. 54, 9407-9447
William Bayuk Living Trust (dated 11/12/05)

3 Spendthrift Trust Agreement for the Arcadia | Vol. 54, 9448-9484
Living Trust (dated 10/14/05)

4 Fifth Amendment and Restatement of the Trust | Vol. 54, 9485-9524
Agreement for the Arcadia Living Trust (dated
09/30/10)

5 P. Morabito's Supplement to NRCP 16.1 | Vol. 54, 9525-9529
Disclosures (dated 03/01/11)

6 Transcript of March 3, 2011 Deposition of P. | Vol. 55, 9530-9765
Morabito

7 Documents Conveying Real Property Vol. 56, 97669774

8 Transcript of July 22, 2019 Hearing Vol. 56, 9775-9835

9 Tolling Agreement JH and P. Morabito (partially | Vol. 56, 9836-9840
executed 11/30/11)

10 Tolling Agreement JH and Arcadia Living Trust | Vol. 56, 9841-9845
(partially executed 11/30/11)

11 Excerpted Pages 8-9 of Superpumper Judgment | Vol. 56, 98469848
(filed 03/29/19)

12 Petitioners' First Set of Interrogatories to Debtor | Vol. 56, 98499853
(dated 08/13/13)

13 Tolling Agreement JH and Edward Bayuk | Vol. 56, 9854-9858
(partially executed 11/30/11)

14 Tolling Agreement JH and Bayuk Trust (partially | Vol. 56, 9859-9863
executed 11/30/11)

15 Declaration of Mark E. Lehman, Esq. (dated | Vol. 56, 9864-9867

03/21/11)
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LOCATION

Exhibits to Motion to Make Amended (cont.)

16 Excerpted Transcript of October 20, 2015
Deposition of Dennis C. Vacco

Vol. 56, 98689871

17 Assignment and Assumption Agreement (dated
07/03/07)

Vol. 56, 98729887

18 Order Denying Morabito’s Claim of Exemption
(filed 08/02/19)

Vol. 56, 9888-9890

Errata to Motion to Make Amended or Additional Findings
Under NRCP 52(b), or, in the Alternative, Motion for
Reconsideration (filed 08/20/2019)

Vol. 57, 9891-9893

Plaintiff’s Opposition to Motion to Make Amended or
Additional Findings Under NRCP 52(b), or, In the
Alternative, = Motion  for  Reconsideration, and
Countermotion for Fees and Costs Pursuant to NRS 7.085
(filed 08/30/2019)

Vol. 57, 9894-9910

Errata to Plaintiff’s Opposition to Motion to Make
Amended or Additional Findings Under NRCP 52(b), or, In
the Alternative, Motion for Reconsideration, and

Countermotion for Fees and Costs Pursuant to NRS 7.085
(filed 08/30/2019)

Vol. 57,9911-9914

Exhibits to Errata to Plaintiff’s Opposition to Motion to
Make Amended or Additional Findings Under NRCP
52(b), or, In the Alternative, Motion for
Reconsideration, and Countermotion for Fees and Costs
Pursuant to NRS 7.085

Exhibit Document Description

1 Declaration of Gabrielle A. Hamm, Esq.

Vol. 57, 9915-9918

2 Plaintiff’s Amended NRCP 16.1 Disclosures
(February 19, 2016)

Vol. 57,9919-9926
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LOCATION

Exhibits to Errata (cont.)

3 Plaintiff’s Fourth Supplemental NRCP 16.1
Disclosures (November 15, 2016)

Vol. 57, 9927-9930

4 Plaintiff’s Fifth Supplemental NRCP 16.1
Disclosures (December 21, 2016)

Vol. 57,9931-9934

5 Plaintiff’s Sixth Supplemental NRCP 16.1
Disclosures (March 20, 2017)

Vol. 57, 9935-9938

Reply in Support of Motion to Make Amended or
Additional Findings Under NRCP 52(b), or, In the
Alternative, Motion  for  Reconsideration, and
Countermotion for Fees and Costs (filed 09/04/2019)

Vol. 57, 99399951

Exhibits to Reply in Support of Motion to Make
Amended or Additional Findings Under NRCP 52(b),
or, In the Alternative, Motion for Reconsideration, and
Countermotion for Fees and Costs

Exhibit Document Description

19 Notice of Submission of Disputed Order Denying
Claim of Exemption and Third Party Claim (filed
08/01/19)

Vol. 57, 9952-9993

20 Notice of Submission of Disputed Order Denying | Vol. 57,
Claim of Exemption and Third Party Claim (filed | 9994-10010
08/01/19)

Order Denying Defendants’ Motion to Make Amended or | Vol. 57,

Additional Findings Under NRCP 52(b), or, in the
Alternative, Motion for Reconsideration and Denying

Plaintiff's Countermotion for Fees and Costs Pursuant to
NRS 7.085 (filed 11/08/2019)

10011-10019

Bayuk’s Case Appeal Statement (filed 12/06/2019)

Vol. 57,
10020-10026
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LOCATION

Bayuk’s Notice of Appeal (filed 12/06/2019)

Vol. 57,
10027-10030

Exhibits to Bayuk’s Notice of Appeal

Exhibit Document Description
1 Order Denying [Morabito’s] Claim of Exemption | Vol. 57,
(filed 08/02/19) 10031-10033
2 Order Denying [Bayuk’s] Claim of Exemption | Vol. 57,
and Third Party Claim (filed 08/09/19) 10034-10038
3 Order Denying Defendants’ Motion to Make | Vol. 57,

Amended or Additional Findings Under NRCP
52(b), or, in the Alternative, Motion for
Reconsideration and Denying  Plaintiff’s

Countermotion for Fees and Costs Pursuant to
NRS 7.085 (filed 11/08/19)

10039-10048

Notice of Entry of Order Denying Defendants' Motion to
Make Amended or Additional Findings Under NRCP 52(b),
or, in the Alternative, Motion for Reconsideration and
Denying Plaintiff's Countermotion for Fees and Costs
Pursuant to NRS 7.085 (filed 12/23/2019)

Vol. 57,
10049-10052

Exhibit to Notice of Entry of Order

Exhibit

Document Description

A

Order Denying Defendants’ Motion to Make
Amended or Additional Findings Under NRCP
52(b), or, in the Alternative, Motion for
Reconsideration and Denying  Plaintiff’s

Countermotion for Fees and Costs Pursuant to
NRS 7.085 (filed 11/08/19)

Vol. 57,
10053-10062
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LOCATION

District Court Docket Case No. CV13-02663

Vol. 57,
10063—-10111

Notice of Claim of Exemption and Third-Party Claim to
Property Levied Upon, Case No. CV13-02663 (filed
08/25/2020)

Vol. 58,
10112-10121

Exhibits to Notice of Claim of Exemption and Third-
Party Claim to Property Levied Upon

Exhibit Document Description
1 Writ of Execution, Case No. CV13-02663 (filed | Vol. 58,
07/21/2020) 10123-10130
2 Superior Court of California, Orange County | Vol. 58,
Docket, Case No. 30-2019-01068591-CU-EN- | 10131-10139
CIC
3 Spendthrift Trust Amendment to the Edward | Vol. 58,

William Bayuk Living Trust (dated 11/12/2005)

10140-10190
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SETTLEMENT AGREEMENT AND UAL EAS

This SETTLEMENT AGREEMENT AND MUTUAL RELEASE {“Agreament”) is made
and entered into this 30% day of November, 2011 (the "Effective Dwate"), by and between
CONSQLIDATED NEVADA CORPORATION, a Nevada corporation ("CNC), and PAUL
MORABITO, an individue! ("Mgrabitg”), on the one hand, and JH, INC_, a Nevada sorporation
("JH"), JERRY HERBST, an individual ("Herbst") end BERRY-HINCKLEY TNDUSTRIES, a
Nevada corporation {"BHI") on the other. CNC and Morakitw are tollectively referred to herein
as the "Morabito Purties” JH and Herbst are collectively referred to herefn as the "Herbst
Parlies." The Morabito Parties, the Herbst Parties and BHI are collestively reforred w herain as
the "Parties,"

RECITALS:

#, JH, and F.A. MORABITO & CO. LTD., a Nevade corporation {"BAMCO")
catered into that certain Amended and Restated Stock Purchase Agreement dated June 28, 2007
(the "ARSPA"), whereby JH was to purchase the stock of BHI from PAMCO, Herbst was the
guarantor of the JH obligations under the ARSPA, and Morabito gnaranteed the obligations of
PAMCQO. CNC is the successor in interest to PAMCO,

B, The transaction contemplated by the ARSPA closed on July 2, 2007

C. A dispute developed berween the Morabito Parties and the Herbst Partics
regarding the sate of the BHI stock o JH and other matters related thereto. Based thereon, the
Mombito Parties filed a lawsyit against the Herbst Panies on December 3, 2007, The lawsuit
was captioned idated Nevada Cotp., et gl v. JHL ef al., and was flled in Department & of
the Second Judicial District Courd in and for the County of Washoe (the "Cour™), Case No,
CV{7-02764 (together with all claims and cousterclaims, the "Action").

. The Herbst Parties filed numerous counterclaims in the Agtion apainst the
Morabito Parlies, including, but nat limited to, fraud in the inducemenl, misrepresentation and
breach of cantraet,

E. The matter wad ried before the Honorable Judge Brent Adams by way of a bench
tial commencing May 10, 2010, At the conclusion of the bench trial, the Court found that the
Morabito Parties had breached the ARSPA and commited fraud in the inducement and
misrepresentations in relatdon to numerous aspects of the (ransaction contemplated by the
ARSPA. On Qcwber 12, 2010, the Court entered its findings of fact, conclusions of law and
judgment that outlined the basis for the Judgment {the "Findings of Fact and Conclusions of
Law").

FINAL EXBCUTION YERSION
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F. In a final judpment entered on Augnst 23, 2011, the Court awarded the Herbst
Parties total damages in the amount of One Hundred Forty-Two Million Five Hundred Ninety-
Seven Thousand Twe Hundred Eighry-Eight and 80/100ths Dollars {$142,597,288.80),
representing both compensatory and punitive damages, as well ns en award of attormeys' fees and
casis (both such amounts are collestively referred to herein as the "Judgment™). [n addition to
the Judgment, the Coun had previously affimned the determination of court-appointed
independent accountants that, under the terms of the ARSPA, RHI was entitled to 2 working
capital adjustment in the emount of Six Million Eight Hundred Farly-Seven Thousend Four
Hundred Eighty-Nine and MNo/l00ths Dollars (36,847,489.00) (lhe "Working Capital
Adjusement"),

G. The Morabito Parties filed numerous appeals with the Nevada Supreme Courd,
including appeals related to the Working Capiel Adjustment, the Findings of Fact and
Conclusions of Law end the Judgment es identified by those certain appeals captioned as Nevada
Supreme Court Case Mos. 57943, 57944, 59138 and 54412, The Herbst Pamies filed numerous
cross-appeals in the subject appeals, The appeals filed by the Morsbito Pamies and the cross
appeals fited therein by the Herbst Parties, arc collectively referred (o hergin as the "Appeal.”

H. The Morabito Parties have represented Lhat they are unable (o satisfy the menetary
Judgment entered apainst them in full. The Morabito Partiez have also demonstraled their
commitment to pursue the Appeal 10 finality in order to seek reversal of the Judgment,

. The Herbst Parties contend that prior to and after the Court's oral pronouncement
of judgment, Mcrabito underlook numerous fravdulent conveyances in an effort to conceal as3els
and render himselll judgment proof. Mombito denies such allegations. Wotwilhstanding the
denial by Morabite, the Herbst Parties believe they possess valid claims against CNC, Morabito,
individually and in hiz capacity 23 Trustec of the Arcadia Living Trust, Edward Bayulk,
individually and in his capacity as Trustee of Lhe Edward William Bayuk Living Trust, 3alvatore
Mormbilo and Trevor Lloyd, for recovery of funds the Herbst Parlies believe were transferred in
violation of Nevada’s Uniform Fraudulent Conveyance Act {each af the foregoing causes of
action a "EFrandulent Conveyvance Claim"}. The Morabito Parties contend the transfers were done
for fair value, were not fraudulent and the Frawd ulent Conyveyance Claims lack merit,

1. The Harbst Parties have agreed (o hold the Fraudulent Conveyance Claims in
abeyance pending the perfotmance of the obligations contained herein by the Mombito Pamies,
all on the terms further set forth herein,

K. Bosed on the foregoing, and subject to the conditions set forth herein, the Parties
believe that it is in their mutual interests to fnally and fully reach & compramise and setile the

claims and counterclgims sel forth in the Action and Appeal pursuant to Lhe terms set forth in this
Agreement,
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NOW THEREFORE, in consideration of the promises set forh in this Agreement, and
ather good and valuable consideration, each of the Parties hereto agrees as follows:

TERMS OF SETTLEMENT

I. Recitals: The foregoing recitals are true and incorporated herein, as though set forth in
full.

2. Settlemen: The Parties agree to settle this dispute on the following terms:

a. Cash Payments. In addilion to the other psymenis and assumptions of
liabilities outiined in this Agreement, the Morabilo Parties apree to pay to the Herbst Panjes,
cash payments loling Thirleen Million and No/100ths Dollars {$13,000,000). The cash
paymenis shall be made in the amounts and at the times as set forth below:

i. . Payment of Twe Million Five Hundred Thousand and No/[00ths Dollats
{$2,500,000) on or before December 1, 2011;

il. Payment of Two Million Five Hundred Thousand and MNo/100ths Dollars
(32,500,000 on or before June 1,2012;

it Payment of Four Million and No/100ths Dollars (34,000,000) on or bafore
March 1, 2013: and

iv, Payment of Four Million and No/100ths Dollars (34,000,000} on or before
December 1, 20135 :

All payments to be made under this Section I shal! he made by way of federal wire transfer of
same day funds to the account desipnated by the Harbst Parties, The initial payment shall be
delivered tc Escrow Holder (below defined) in connection with the Closing (below defined)
pursuant 1o wire instructions to be provided by Escrow Holder prior to the Closing. Al
subsequent paymenis shall ba paid directly 10 the Herbst Panies, pursuant to the wire instructions
atlached hereto as Exhibit A and incorporated herein by this reference (the "Wire Instructjons™)
The Herbst Parties may modify the Wire Instrugtions upon written notice o the Morabito Parties,

b. 425 Maestro Drive Lease,  That cerain lease by and between BHI, as lenant,
and Spirit Mosler Funding I, LLC, a Delaware |imited liability compeny, as landlord
("Lagdlond™), dated elfeciive as of December, 2005, for that certain real properly more
commonly known s 425 Maestro Drive, Reno, Nevada, 18 atlached hereto and incorporaled
herein as Exhibil B {thc "Lease™). Commencing December 1, 201 1, the Morabito Parties hereby
assume eny and all obligations of BHI as tenant under the Lease. The forgoing assumption

3
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includes both monetery and non-monelary obligations of BHI, including, bul in no way Nmited
to, the payment of rent, cornmon area maintenance charges, texes and any other monetary fee
due under the Lease, ags well as wtilities and insurence, In the event the Morabito Parlies are
upable to oblsin insumnce on the Premises or are unable to have the utilities placed directly in
their name, the Herbst Parties shall mainlain insurence and utilities and forward 1o the Morabi
Parties wilhin five {5) days of receipt, at the address set forih herein for notices, invoices for any
such product or service which the Morabito Parties shall cause to be paid directly before the
samg shall become due. For the avoidance of doyht, the foregoing obligation on the part of the
Morabito Penties includes payment of the renl payment due December 1, 2011,

BHI shall, upon sixty (60) doyz writlen notice, vacate the premises which is the subject of
the Lepse {the “Premises”). The Morabito Parties shall utilize best efforis to obwmin Landlord
consent ta an cssignment of BHI's interest in the Lease 1o the Morubito Partics within sixry (60)
days of the date of Closing. In the event the Landlord will not agree 1o allow un agsignment, the
Morabito Parties shall use best efforis to obtain Landlord consent te a sublease of the Premises
from BHI to the Mombita Parties, The Morabito Parties shall uce best efforis 1o ensure Lhat any
such agsignment or sublease contains & release of BHI and Lhg Herbst Parties from any and all
obligalions uwder the Lease, including, but nol limited to, the releass of the obligations under the
petsonal gusranty of Herbst. In the event the Morabito Parties are able to obtain the Landlord's
conscut to such assignment or sublease, BHI sheil formally assign in writing Lhe Lease fo the
Morabiwo Partizs, or sublease the Premises o the Mombilo Panies, as applicable  For the
avoidanee of doubt, in the event of an assignment of the Lease or sublease of the Premises, BHI
shall have oo obligation to pay the Morabito Parties any rent or other considemation during the
time BH{ remnains in the Promises. [n the event the Morabito Parties are unable to ablain the
Landlord's consent 1o an essignment of the Lease or sublease of the Premises to the Morebite
Parties, BHI shal]l be and remein the tenant under the Lease for the duration of the term of the
Lease, and the Morabito Parties shall contihue to assume the monelary and noti-monetary
abligations of BHI under the Lease.

In the event the Morabito Parties are unable to obtain the consent of the Landlord 1o an
assipnment of the Lense as set forth ahove, the Morabito Parties shall use best clforts to oblain,
within sixty {60} days of the date the Landlord denies an assignment of the Lease or sublease of
the Premises, 4 [ull release in 2 form reesonably approved by the Herbst Parties, exzseuted by the
Land|ord, acknowledging the assumption of the obligations under the Lease by the Mombito
Parties and agrecing to release BHI and the Herbst Parties from any and all obligations under the
Lease, including, but not limited to, Lthe relerse of the obligations under the personal guaranty of
Herbst, It the event, despite lheir best effor1s, the Morabito Pardies are unable to obtain the
foregoing release from the Landlond, the Mombito Porties nonetheless acknowledge and agree
that all oblizalions under the Lease shall still be timely performed by the Mombito Parties, The
Morabito Panties shail provide written evidence reasonably satisfactory to the Herbsi Parties that
all obiigations under the Lease erc timely satisfied by the Morabito Parlies. Such written
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evidence shall be provided within five (5) days of the payment of any amounts owing under the
Lznse, or performance of any mateninl nan-monetary obligations required under the Lease.

The Morabito Partics hereby indemnify and hold harmless BHI and (he Herbst Parties on
the terms and in the manner set forth below in Section 1! hercof, for any and ali claims in any
way retaizd to perfonmance of any and all obligations under the Lease accruing on or mfier
December 1, 2011, and continuing through the term of the Lease, as well as any and all claims in
any way related o the sublease of the Premises or assignment of the Lease, whether brought or
asserted by or on behalf of the Landlord or any third party, Notwithstanding the foregoing, the
Morebite Pariies shall not be required to indemnify and hold harmless BHI and the Herbst
Parties for any such claims which are the direct resuli of the gross neglipence or willful
misconduct of BHI or the Herbst Pariies occurring while BHI is in possession of the Premises.

The obligatons of the Morabilo Parties set forth herein ghall extend through the
expiration of the existing icrm of the Lease. In the event the Landlord shell approve an
assignment of the Lease or a sublease of the Premises, the parlies agree that neither BHI nor the
Morabite Portics shall exercise any option to extend the exisling tenn of the Lease, absent
expeess mytual written agreement to do so.

Provided there is no additonal cost or expense o the BHI or Herbst Parties, the BHI and
the Herbst Pariies will use best elforis 1o reasonably cooperale with the Morabito Parties” effonts
at oblaining the Landlord's consent to an assignment of the Lease or sublease of the Premises,
The Mombito Parties acknowledge and agree that their ability to obtain the Landlord's consent to
an Assignment of the Lease or a sublease of the Premises shall have no effect on the Maormbito
Parties” abligations to perform all obligations under the terms of this Agrecement, which shall
remain in full foree and effeet ropardiess of whether the Landlord grants its consent to an
agsipgnment of the Laase or sublease of (he Premises,

¢ Hinckley Promissory Mote.  That centain promissory note by and berween JH, as
meker/payor, and Arthur T, Hinckley, as holder/payee {"Hingkley™), gpuaranteed by Herbst, in the
pringipal amount of Four Million Four Hundred Sixty Seven Thousand Six Hundred Twenty-
Seven and 07/100(hs Dollars ($4,457,627.07) and dated effective as of June 29, 2007, is anached
hereto end incorperated herein as Exhibit € (the "Hingkley Note"). Commencing December 1,
2011, the Morabito Parties, hereby assume any ond al) obligations as maker/payor under the
Hinckley Note, The forgoing assumption includes both monelary and non-monetary oblipations
of JH, including, but in no way limited to, the payment of perdadic intcrest paymeants and the
payment of al! principal and agcrued [uterest upon the maturity of the Hinckley Note {all as 51
jorth in Sec¢tions 1.1 through and including 1.3 of the Hingkley Note),

The Morabito Parties shail use best efforts to obtain, within sixty {60} days of the date of
Closing, & full release in a form reasonably approved by the Herbst Parties, cxecuted by
Hihckley acknowledping the assignment and assumption of the obligations under the Hinckley
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Hote to the Morabito Parties, end agreeing to release the Herbst Parties from any al] obligations
under the Hinckley Note, including, but not limiled to, the release of the obligation under the
personal guaranty of Herbst, In the event, despite their best efforts, the Morabilo Parlies are
unable tc obtain the forcgoing celcase from Hinckley, the Morabito Parties nonetheless
acknowledge and agree that all obligations under the Hinckley Note shall still be timely
performed by the Morabito Parties. The Mombito Paries shall provide evidence reasonably
salisfactory to the Herbst Parties that all obligations under the Hinekl2y Mote ere timely satisfied
by the Mombito Parlies. Such written evidence shall be provided within five (5} days of the
payment of any amounly owing under the Hinckley Note, or performance of any material nan-
monctary oblipations required under the Hinckley Note.

Nothing contained herein shall preclude the Morabito Parties rom negotiating directly
with Hinckley for an extenaton of the meturity daic of the Hinckley MNoet. In the event the
Mormabilo Parties are able fo negoliate an extension of the Hinckley Note maturiy date, the
Morabilo Parties shall provide to the Herbst Partics 4 fully executed copy of the agreement
cvidencing such extension, within fve (5) days of executing the same.

The Morabito Parties hereby indemnify and hold harmless tha Herbst Parties, on the
terms and in the menner set forth below in Seetion 11 hereof, for any and all ¢laims in any way
related to performance of any and all obligations under the Hinckley Note accruing on or after
December 1, 2011, and continuing until such time as the Hinckley Note is paid in full.

d, Moreno Lewsuit. Desi Moreno, in his capacity s the trustee of the Desi
Moreno 2000 Trust has fled a lawsuil sgainst BHI and Herbst alicging damages and secking
injunctive rclief 85 a result of BHI's alleged failure to constiuzet certain improvements on kand
owned by Desi Moreno in his capacity as trustee of the Desi Moreno 2001 Trust. The lawsuit is
captioned Desi Moreno, Trustee_of the Desi Moreno 2001 Trust, el gl. v, Benyy-Hinckley
Industries, et al,, Case No, CV10-02329 (the "Moreno Lawsuit"} and was filed in Department 4
of the Second Judicial District Court tn and for the County of Washoe.

The Morabito Parties hercby agree to indemnify and held henmless BHI and the Herbst
Paries for any finding of lability or assessment of damages in the Moreno Lawsuit. The
Morabito Paries shall likewise assume the continuing defense of BHI and the Herbst Pamies as
of the date of this Agreement. The Mombito Parties shali sefect and rewin an atomey to
represent BHE and the Herbst Parties in the Moreno Lawsuit at the time of the Closing. All fees
and costs assoeiated with the representation of BHI ang Herbst in the Moreno Lawsuil,
commenciug od or afier the Closing, shall be paid by the Morabito Parties. The Harbst Pertics
end B HI hereby agree to cooperate with the Morabite Parties in the defense and resolution of the
Morenc Lawsuit by making wilnesses under their mansgement reasonebly available for
preparation and participation with a mediation o Lrial,
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In the event judament is entered against BHI or the Herbst Parlies, the Morabito Parties
shall either: {{) satisfy such judgment, in full, within fifleen (15) days of the entry thereof; (i) file
a notice of eppenl of such judgment withln thirty (30) days and post 8 bond pending resolution of
the appes] to stay execution of such judgment against BHI or the Herbst Parties, or {iii) in the
case of an order requiring injunctive relief, 1ake affinmative steps within thiry (30) days to
comply with such order. If the event the appeal results in a judgment being affirmed against BHI
of the Herbst Paries, the Mombito Parties shall pay any such judgment within fiteen (15) davs
of affirmance by the Nevada Supreme Court or begin specific performance of any coun order
granting injunctive relicf,

In furtherance of the foregoing, within five (5) days of the Closing and upon approval by
the courl of a stipulation 1o file an amended answer, the Morabito Parties shall file an amended
enswer in the Moreno Lawsuit in the form attached hereto as Exhibit D, which will admit
{iability to the Herbst Parties in regard to the Moreno Lawsuit pursuant 1o the indemnification
provisions contained in the ARSPA. Specifically, pursuant to Article 9.1{b) of the ARSPA, the
Morabito Partics will agree Lhat they are obligated to indemnify BHI apd Herbst for any lass thet
has already been suffered and any loss that may be suffered in the future, as a result of the
Moreno Lewsuit. In the event the coun with juriediction over the Moreno Lawsuit refuses to
approve the stipulation to allow the Morbito Puriies to file the Amended Answer, the Parties
shail meet and determine the best woy 1o reasonably document the obligations of the Morabito
Parties related 1o the Moreno Lawsuit.

e. Real Property Located at 83535 Panorama Drive,  Morabilo, as Trustee of the
Arcadia Living Trust is the ownet of that certmin residence located ui the street address
commonly known as 8355 Panorarma Drive, Reno, Nevade {the "Reat Pigpenry™. Morabito,
individually and as Trusiee of the Arcadia Living Trust, hereby represents and warrants that the
Real Property is encumbered by one (1) deed of trusl, secuning payment of & promissory note
with an existing principal balance of One Million Bight Thousand One Hundred Thiry-Four and
11/100ths Dollers ($1,008,134.11} (the "Deed of Trust"). Morabito hereby reprcsents end
wrrants thet payments under such promissory note, as of the date hereof, are current, and {o the
best of his personal knowledge, as of the date hereof, there exist no other morigages or licns oh
or epainst the Real Property.

Morebito, individually and as Trustec of the Arcadin Living Trust, shall hst the Real
Property for sale as soon as possible, on the following terms and ennditions:

i, Marabito shail continue to make all paymenls as and when due under the
promissory note secured by the Deed of Trust until such time as the Real Propenty is sold,

i, The listing real estale agent shall be licensed in the State of Nevada, with
ng less than five (5) years experience listing residential real propenty in Northern Nevada.
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iii,  The Herbst Parties and the Morabite Panties shall each cause to be
prepared an appraisdl of the Real Property. The appraiser which each side chooses must be
licensed in the State of Nevada, and have oo less than Sive {5) years experience appraising
residential real property in Nonthern Nevada. Each parly shall bear the cost of ils own appraiser.
Each party shall provide to the other a copy of their appmisal,

iv. The foregoing appraiscrs shall prepare an appraisal of the Real Property
within sixty (60) days of Closing. The initial listing price for the Real Properly shall be the
avermge of the two appmisals obtained, rounded to the nearest Thousand Dellars (51,0000,
Notwithstanding the foregoing, in no event shall the Initial listing price for the Real Property be
less than Two Million Five Hundred Thousand and Nof100ths Do) lars (52,500,000),

v, If Morabito hes not received an offer on the Real Properly for the full
asking price within six (6) months of the first listing date, authorized tepresentaives of the
Mombito Parties, the Herbst Partics and the listing agent shatl meet and confer to determine if
any additional actions should be taken to cnable the Real Property to be sold. The Herbst Patlies
may withhold consent to any such proposed action in their sole and absolute discretion.
Morabito must obtain the consent of the Herbst Parties prior ta accepting any offer for less than
the fuil agreed upon asking price in place at the fime the offer is received, which conscel may be
withheld in the Herbst Partles' sole diseretion.

vi. Upon the sale of the Real Property, the Herhst Parties shall be paid the
net proceeds of the sate after deducting all usual and customary closing ¢osts, as well as such
amount as js necassary to pay off the note secured by the Deed of Trust and obtain a discharpe of
the Deed of Trust, In the event the Real Property is sold prior to December 1, 2013, and the
amount paid to the Herbst Parties as a result of such sale exceeds One Million und No/i00ths
Dollars ($1,000,000), the Mormbito Parties shall be entitled to deduct any amount paid after the
sale of the Real Property to the Herbst Parties over and above One Million and No/100ths
Diollars {§1,000,000) from the Four Million and No/t00ths Dollar ($4,000,000) payment to be
made pursuant tn Section 2(a)(iv) of (his Settlement Agreement.

f. Stipulation 1o Vacate Appesl. The Herbst Parlies and the Morabito Parlies have
stipulated to dismiss the Appeal, and the Nevada Supreme Court has entered orders of dismissal
thercon,

Stipulation to Vacate fudement apd Findings of Fact end Conelusions of Law.

-3
The Parties shall cause the Stipulation o Yacale Jedgment (below defined) to be filed with the
Court in the following manner:

i Mo later than Wednesdey, November 23, 2011, the Morabilo Panies and
the Hechst Parties shall deliver to the Count for review and approval as to form, a stipulation to
withdraw and vacate the Judgment and Findings of Fact and Conclusions of Law in the form
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atteched hereto as Exhibit E {the "Stipulation 1o Vacate Judgment*}, with express instructions to
the Courl not to file or enter the Stipulation to Vacate Judgment without the further express

consent of the Herbst Parics.

ii. On December 1, 201 1, upon confirmation from the Fscrow Holder that the
initial payment from the Morabito Parties in the amount of Twa Million Five Hundred Thousand
and No/100ths Dollars (32,500,000) has been received by Escrow Holder, amthorized
representatives of the Herbst Parties and Morabito Parties will meet with the CouH to execate
and auchorize the filing and enlering of the Stipulation to Vacate Judgment, The parties cwrrently
contemplate such meeting at 1215 p.m., PST, on December 1, 2011, Therefore, all funds must be
reeeived and verified by Escrow Holder oo later than Noon, PST, on Diecember 1, 2011,

iii.  Upcn the Court's order entering the Stipulation lo Vacate Judgment, and
delivery to Escrow Holder uf the Stipulation to Vacate Judgment executed by the Court, Escrow
Holder shall disburse the Two Million Five Hundred Thousend and No/100ths Dollarg
{$2,500,000) as instructed by the Herbst Parlies without any further instruction necessary on the
pany of lhe borebito Parties.

The Morabilo Partics acknowledge and agree that the vecatur of the Judgment and
Findings of Fact and Conclusions of Law is subject to the approval of the Coun, and such
stipulation may or may not be approved, Should the Coun not agree to vacate the Judgment and
Findings of Fact end Conciugions of Law, Escrow Agent shzll return the Two Million Five
Hundred Thousand and Nof{0¢ths Dollars (32,500,000), minus any Escrow fees, o the Morubito
Parties, and this Settlement Agrecment shall be deemed of no foree or effect.

h. Stipulation to Seal Regords, The Herbst Parties have egreed that they will execute
a stipulstion to seal records in the form atiached hereto as Eahibit F (the "Stipulation to Seal'} in
the presence of the Courl concurrenily wath 1he execution of the Stipulation to Vacate Judgment.
Howevcr, the Morabito Parties acknowledge and agree Lhat the decision to seal porlions of the
record involving the Action rests wilh the Court, and such request may or may not be approved.
Shouid the Court not agree to seal any portion of the record involving the Action, such refusal by
the Court shall have no effect on the Morabito Partics' obligations to perform all obligations
under the terms of this Agreement, which shall remain in full foree and effect regardless of
whether the Courl grants the requested seel, whethér the seal is lifted or if the sealed documents
become public by way of a later challenge to any arder the records be sealed.

i. Stinulation for Dismissal with Prejudige. Upon the execution and enury of the

Stipulation to Yacate Judgment by Court, the Parties shall concurrently ¢xecute and submit to the
Courl a Stipulation for Dismissal with Prejudice, in the Form attached hereto as Exhibit G. For
the avoidunce of eny doubd, the Mombito Parlies hereby exressly agree and acknowledge that
the foregoning dismissal with prejudice shall not in any way be constnted 56 Ay to nepale or
preclude the right of the Herbst Partics to cavse the Confession of Judgment and Stipulation to
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Confession of Judgment to be entered with a coun of competent jurisdiction upon a Default of
the Morabito Parties hercunder,

Je Tolling Apreements, The Morabito Parties shall obiain duly executex] oiling
agreenienty, in the form attached hereto as Exhibit H and incorporated herein by this reference
(elach a "Tolling Agreement") from each of the following: CNC; Morabito, individually and in
his capacity as Trustee of the Arcadia Living Trust; Edward Bayuk, individually and in bis
capacity as Trustec of the Edward William Bayuk Living Trust; Salvatore Morabito end Trever
Lloyd, The Tolling Apreements shall toli the statute of limitations for filing or proseculing
claims againgt the foregaing related to the alleged transfers described in Recital T, previously set
forth in this Agreement , including but not limited to, the Fraudulent Conveyance Claims. Upen
receipt of the foregoing Tolling Agreements, the JH Parties agree to hold in abeyance all such
claims pending the full and complete performance of each nand every of the Morabito Parties'
obligations under (his Agreemnent or entry of the Confession of Judgment, whichever is (irst to
accur. The Herbet Parties shall have no obligetion to hold in abeyance any ¢laim related to such
claims against any of the foregoing individuals or entities which fail to deliver a duly executed
Telling Agreement within sixty (60) days of Closing,

k. Confession of Judpment.  Concumently herewith, CNC and Mombito shall
execute and deliver to JH and Herhst a confession of judpmen: (the "Confession of Judzment™)
in the amount of Eighty-Five Million and No/100ths Dollars ($85,000,000) (the "Stipulated
Judgment Amount™ along with the associaled stipulstion (the "Stipulation_to Confession of
Judgmem™). The Confession of Judgment is attached hereto as Exhibit ¥ and incorporated
herein by his reference. The Stipulation W Confession of Judgment is attached hereto as
Exhibit J and incorporated herein by this reference. The Confession of Judgment shall
expressly provide that the Stipulated Judgment Amount qualifies as nen-dischargeable under 17
U.5.C. Section 523 and the Morabita Parties agree to stipulate to (he underlying facls
eslablishing that the Stipulared Judgment Amount qualifies as rondischargeable ynder 11 U,5,C.
Section 523, The Confession of Judgment and Stpulation to Confession of Judgment may be
filed, ex parle and with no notice to the Morabito Parties, upon the occurrence of any uncured
(provided therc exists a right to cure) Default (below defined) under the terms of the Agregment,
The Morabito Perties hereby waive any defense to the Confession of Judgment or Stipulation to
Confession of Judgment, including but not limited to, any defense based on a Lheory of laches,
statute of limilations or res judicata (or any varation thereof) and further hereby agree that the
slatute of limitations for ¢laims set forih in the Confession of Judgment ere hereby tolled pending
the sahsfaction of all obligations of the Marabito Parites st forth hercin,

a. Closihg,

a. Esgrow. Payment by the Morabito Parties of the first payment due December 1,
2011, in the amount of Two Million Five Hundred Thousand and No/100ths Daollars
($2,500,000) (as set forih in Seclion 2(a){i} above) as well as the exchanpe of all documents to be
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executed and delivered by either the Morabito Farties or the Herbst Parljes pursuant ta the terms
of this Agreement, shall be administered through an escrow {the "Escrow") by depositing the
same with First American Title Company of Nevads, located at 5310 Kielzke Lane, Suite 100,
Reno, Nevada 89311; Attention: Margie Roma; (775)823+6200 ("Escrow Holder"). Unless
olherwise extended by the Parties in writing, Escrow shall close an or hefore December 1,2011
(the “Closing™.

b. Morabito Parties Closing Documents, The Maorabito Parties shall cause the

following to be delivered 1o the Escrow Halder prior to Closing:

‘ ‘ i Two (2} originals of this Agreement duly executed by the Morabito
Parties, which shall be delivered to Escrow within two (2) days of exccuting the same;

H.  Payment in the amount of Two Million Five Hundred Thousand and
No/l 00ths Dallars (52,500,000);

iit.  One (!) original Confession of Judgment duly executed hy the Morabita
Parties;

iv. One (1} original Stipulation to Confession of Judgment duly executed by
the Morabito Parties;

v, Ome {1} original of Tolling Agreement for cach of the Marabito Parties
and Morabito in his capacity as Trustee of the Arcadia Living Trust, as well as the individuais
and entities identifed in Section 2(3) of this Agreement, duly exccuted by such parties.

c. t Partics Closin menis, The Herbst Parties shall cause ta be delivered
two (2) originels of this Agreement duly executed by the Herbst Parties, within twao (2) days of
executing the same.

d. Conditions Procedent to Closing.

i Herbst Parties' Conditions.

l. The wacranties and represenlations of the Morabilo Paries set
forh in Section 7 shall be true, correct and accurate in all respects; and

2. The Morabito Parties shall have deliverad to Escrow Holder all of
the ilcms sel forth in Section 3(}7), above, or the delivery of any such ilems shatl have been
weived by the Herbst Parties.
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il, Motabito Partics' Conditions.

' 1, The warranties and representations of the Herbst Parties set forth in
Section & shall be true, correct and accurate in all respects;

2. The Herbst Parties shall have delivered to Escrow Holder all of the

items set farth in Section 3(c), above, or the delivery of any such items shall have boen waived
by the Morebito Parties; end

3 The Stipulation to Vacate Judgment and Firxdings of Fact and
Conclusions of Law shall have been entered ang filed by the Conurt,

4, The Stipulation for Dismissal with Prejudice shail have been
entered and filed with the Court.
e, Delivery of Documents by Escrow Holder.

i Herbst Perties. At Clasing, the Eserow Holder shall defiver 10 the Herbst
Pariies the following: |

L. The Two Million Five Hundred Thousand and No/i00the Dallar
{$2,500,000) payment, disbursed in the manner end to the parlies as directed by the Herbst
Parties pursuant to separate written escrow instructions; f

2, Qne (1)} counterpart originel of this Apreement, executed by all
Parties;

k3 One (1) original Confession of Judgment executed by the Morabito
Parties;

4, One {1) original Stipulation to Confession of Judgment executed
by Lhe Morabit Parties;

3 One {1} ongina) of each of the Tolling Agreeinents executed by the
Morabito Perties and Morabilo in Lis capacity as Trustee of the Arcedia Living Trusi, as well as
the individuals and entitics listed in Section 2(j) of this Agreement.

id. Marabito Parties, At Closing, the Escrow Holder shall deliver to the
Moarabito Parties ane (1) counterpart original of this Apreement, exscuted by all Patties,

d, Resolution of Claims. A} claims set forth in the Action and Appeal, whether filed by the
Morebito Parties or the Herhst Parlies, are hercby deemed completely and finelly resclved, All
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0U1¢_1‘ claims by and befween Lhe Parties, or any of them, not included in the subject mateer of the
Action or Appeal, shall in no way be compromised or otherwise affected by this Agreement,
Upont the completion by the Momabito Parlies of ench and every obligation set forth herein to be
completed by Lhe Morebito Parties, the Herbst Parties, upon rexquest, shall execute and deliver a
release of ¢laims related to the Fraudulant Conveyance Claims as well as the clajms set forth in
the Action and Appeal, to the parties identified in Seglion 2(i) above, For the avoidance of any
4‘:loub1. the Morebito Parties hereby expressly agree and acknowledge that the foregoing shall not
In any way be construed 30 as to negate or preclude the right of Lhe Herbst Parties to cause the
Confession of Judgmen and Stipulation 1o Confession of Judgment 1o be entered with the Court
upon a Default of the Morabito Parties hereunder,

3. Mogabito Partizs Joint and Several Liability. The Mormehilo Parties acknowledge thal

each of them are and shall remain jointly and severally liable and shall become direct obligors
for ull obligations set forth in this Agreement us well os the entire Stipulated Judgment Amount
in the event of a Default {minus any credits per Section 10, below).

6, Tetm of Agreement. The term of this Agreement {the "Teman") shall commence as of the
execution of this Agreement by the Parties and shall continue for a peried of ninety-one (91)
days after such time ag the last cblipation of the Morabito Pprties set forth herein is fully and
completely satisfied. For the avoidance ul doubt, the Term shall run for a peried of ninety-one
(91) days afler the lest to occur of the following:

i. All cesh payments required pursuant w Sectiop 2(a) of this Agrecment are
made;

i, The expiration of the Lease, or the final ron-appealable resolution of any
dispute arising under Lhe Lease for which the Morabito Parties are required to indemnify and
hold harmless BHI and the Herbst Parties, and the fall and final paymeni by the Morabito Partics
of any judgment entered against BHI and the Herbst Parties Lhereunder;

i,  Payment in full of all amounts due and owing under the Hinckley Nose, or
the fine! non-appealatble resolution of any dispute ansing vnder the Hinckley Note for which the

Morabito Parties are required 1o indemnify and hold hammiless BHI and the Herbst Panies, and -

the full and final payment by the Marabito Partics of any judgment entered against BHI and the
Herbst Paniies thereunder;

iv. The final non-appealable resalution of the Moreno Lawsuit, Lthe full and
final perfermance of any obligation of BHI and the Herbst Parties ordered thereunder, the final
puyment by the Morebitm Parties of any judgment entered against BHI and the Herbst Parlies
and/or the full performance of any act urdered performed by BHI or the Herbst Parties; or
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V., The sele of the Real Propenty and the payment of any am
owing to the Herhst Parties as a resull therzof, Y pay y amounts due and

Wilu:.in fiteen (15) days of the date of expination of the Term of this Agreement, and upor
written ‘demand by the Morabito Parfies, the Herbst Partics shall retum to the Morablto Parties
the origina! executed Confession of Judgment,

1 Represeptations _and Warmanties of Morebite Parties. The Morabito Parties hercky
represent and warront to the Herbst Partigs thet ali of the following statzments are true, corrent,

complete end accurafe as of the date of this Agreemcnt, and shall remain true, correct, complete
and accurate until each end every of the obligations of the Morabito Parties hereunder are fully
and completely satisRed:

. i CNC is a corporsiion duly organized, validly existing and in good
standing under the laws of the jurisdiction of its incorporation;

ii. Each of the Morabilo Parties has full power end authority (including full
corporale power and authority) to execule and deliver the Agreement end Bxhibits and to
perform their obligations thereunder. This Agrecments and the Exhibils to which each is a pany
constitute the valid and legally binding oblizations of each of the Momabito Parlies, enforceable
in accordance with their terns ard conditions;

fii.  Meither the execution and the delivery of this Agreement nor the Exhibits
thereto, nor the consummation of the lransactions contemplated (herein or therehy, will violate,
in any materinl respect, any constitution, slatute, regulation, rule, injunction, judgment, order,
decree, ruling, charge, or other restriction of any government, governmental agency, o1 cOURT to
which the Morabito Parties are subject. Neither of the Morabito Parties is raquired to give any
notice to, make any fling with, or obtain any authortzation, consem, or epproval of any
government or govemmental agency in order for the Panies to consummate the tansaclions
contemplated by the Agreement and Exhibits thereto,

iv, Until sach and cvery obligalion contained in this Agreement ®© be
performed by the Mombito Parties is fully and completely performed and satisfied, (he Morabiw
Parties will not transfer any assets for less than full and adequate consideration with the intent,
purpose or design or effcct of hindering, delaying or otherwise frustrering the ability of the
Herbst Parties to reglize payment of their claims, or whith would otherwise constitute a
fraudulent transfer under state or federal Jaw,

v. The payments required to be made by the Morabito Parties pursuant to the
terms of this Apreement are not, and when made, will not be under any circumsmnce or event
(including the passage of time or otherwise) subject to offsel, recoupmeni, rescission,
invalidation, declared 10 be fraudulent or preferential, sct aside, voided or otherwise required to

i4
FIHAL EXECUTION ¥ERSION
21753500_6.4¢¢

- WU 4P B ST 000014

3495



be repaid or returned Lo the Morabito Parties, their esiates, creditars, trustees, receivers ar any
other person or entity {including under the Ranknuptey Code (betow defined) or other state or
federal law), or must otherwise be rosiored by the Herbst Padies, whether as & result of
proceedings in bankrupicy or reorganization or otherwise,

8. epresentations and Warrantiss o Parties. The Herbst Paries hereby represent
and warrant to the Morabito Pariies that all of the following statememts are true, comect,
complele and accurate as of the dale of this Agreement, and shall remain true, correct, complete
and aecwmte wntil cach and cvery of the obligations of the Morabito Parties hereunder pre fully
end completely satisficd:

i. JH is a corparation duly organized, validly existing and in good standing
under the lawg of the jurisdiction of its incorporation;

il. Each of the Herbst Perties has full power and authority (including fll
corporale power and authority) to execute and deliver the Agrcement and Exhibiiz and to
perform their obligetions thereunder, This Agreements and the Exhibiis to which each is a party
constinute the valid and legally binding obligations of each of the Herbst Parliss, enforceable in
accordance with its terms and conditions;

L]

fli.  Neither the execution and the delivery of this Agresment nor the Exhibits |
theteiq, nor the eonsummation of the Wansactions contemplated therein or thereby, will violate, i
in any material respect, any constifution, statute, regulation, rule, injunction, judgment, order, I
decree, ruling, charpe, or other restrigtion of any government, governmental ageney, or courl Lo '
which the Herbst Parties are subject, Neither of the Herbst Parties is required to give any notice
10, make any {iling with, or abtain eny authorlzatinn, conzent, or approvel of any government or
governmental agency in order for the Parlies to consummale the {ransactions contemplated by
the Agreement and Exhibits thereto,

iv, As of Closing, BHE is not in defautt undey the Lease.

9. Defaull, The following shall be deemed defaults under this Agreement (each a
"Defaull"},

i. Failure of the Morabito Parlies to limely make amy peyment required
pursyant to the terms of this Agreement;

iii The ocourrence of any default under the Lease which is the result of a
thilure by the Morabito Panies to timely perfonn any obligatlon containgd in the Lease which the '
Morabito Partics are obligated to perform pursuant o this Agreement;
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iti.  The occurrencs of any default under the Hinckiey Note which iz the result
of a fﬁl!ljll‘e by Lhe Molrabito Parties to timely perform any obligation contained in the Hinckley
Note which the Morabito Parties ar: obligated to petform pursuant to Lhis Agreamant;

iv, The failure of the Morabito Parties to timely accept the defense of BHI
and the Herbst Parties in regard to the Moreno Lawsuit, the failure to timely file the Amended
Answer {gs allowed by the Court upon stipulation of the Parties) or the failure of the Morabito
Paries wo timely indemnify BHI and the Herbst Partjes for any finding of liability, asscssment of
dermages or court ordered performance in the Moreno Lawsuit, all as required pursuant to this
Agreement;

) Y. The failure of the Morabito Parties to timely comply with the provisicns of
this Agreement relating to the sale of the Real Property:

Vi The feiiure of the Morabito Parties to timely and properly accept the
defense and indemnification of the Herbst Parties as required pursuant to Section 11 of this
Apreement, or to timely pay any costs as and when required thereunder;

vit.  The commencement of a case under the Bankruptey Code by the Morabito
Parties, or either of them, or commencement of a case under the Bankruptey Code against Lhe
Mombita Parties, or either of thern, by any creditor. In the event of an involuntary banknuptey, if
the Morabito Parties are able to obtain a dismissal thereaf, the Confession of Judgment and
Stipulation to Confession of Judgmeat shall be vacated by the Herbst Parties and the Defanlt
under thiz section 9{vi{) shall be deemed curcd. However, the Herbst Pariies shall have Lhe right
to again enter the Confession of Judgment and Stipulation to Confession of Judgmenl in the
event of a subsequent Defaul;

viii.  The commencement of any action, motion, application or sitniler pleading
to set eside, reseind or otherwise avoid or void this Agreement or any Exhibit hereto brought by
the Morabito Parties, or either of them:

i, The entering of a final non-appealable judgment in any legal proceading
brought by any person, entity, including any successar in interest to any of the Mormbito Parties
or governmeriel entity which sels aside, rescinds, or otherwise avoids or voids this Agreement or
any Exhibit herew;

x. A non-appealable action is concluded in zny legal proceeding brought by
BNy persoh, entity, Including any governtmental entity, which in effect finds or concludes that any
of the payments required to be made by the Morabito Pariies hereunder was a fraudulent transfer
under any state uniform fraudulent conveyance or uniform fraudulent transfer act {or other lows,
including eommon law, with similar import); o
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xd. The warranties and representations of the Morabi [ i
_ orabilo Parmies st forth in
Section 7 are not true end comect and do not continye to remain {rue and correct,

10, ' Remedies Upon Default. If the Herbst Parties believe a Default has ocourred, the Herbat
Parties shall provide written notice to the Morabito Parties and shall provide them fifteen (15)
dayst to cure any noted Default. If the Morabilo Parties do not cure the Default to the Herbst
Parties reesonable satisfaction within such [jfieen (15} day period, the Herbst Perties shal] cause
the Confession of Judgment to be filed and entered with the Court. The Confession of Judpment
may be filed. ex parte and with no notice to the Morabito Parties, upon the oceurrence of an
uncured Default under the terms of the Agreement. The notice and cure peried provided
pursuant 14 this Sectjon 10 shall run congurrently with, end shall not be deemed to be in addition
to, any natice and cwe period provided in the Lease or Hinckley Note. Naotwithstanding
anything contained herein to the contrary, in the event of three (3) Defaults during the term of
this Agreement, even though cured by the Morabito Parlies in a timely fashion, the Morabite
Parties hareby shall forfeit any farther right to cure subsequent Defauits. Upon the fourth (4%
Defauit of the Morsbilo Parties, the Herbst Parlics may immediately file and cause to be entered
the Confession of Judgment with the Courl without the necessity of permitiing the Morabito :
Penties fifteen {15) days to cure such fourth (4*) default, In the event of entry of the Confession i
of Judgment and ¢ommencoment of enforcement proceedings related thersto, the Morabito

Parties will be credited for any paymenis (or the cquivalent value of any specific performence} [
made pursuant to this Agreement, including any payments or value of performance of obligations
to third parties for assumed Liabilities.

11, Indemnification Provedurgs. If any aclion, proceeding, litigatinn, claim, loss ar liabidity
shall be brought ot asseried apainst BHI or a8 Herbst Party (eollectively, the "Indemmified Party'™)
for any matter arising out of the Lease or Hinckley Note {gach, a "Claim™), the Indemnified Party
shall notify the Morabito Panlies in writing thereof and the Morabite Parties shall promptly
essume the defense thereof, including, without limitation, the employment of counsel (at the
Mombito Parties’ expense) reasonably oeceptable to the Indemnified Party and the negotiation of
any setilement or resolution of the Claime Ay failure of the Indemnified Party to notify the
Mciabito Parties of such matter shall not impair or reduce the obligalions of the Mombitw Parties
hereunder. The Indemnifed Party shafl have the night, at the sole expense of the Morabito
Parties, if the Indemnified Party has reason to believe that its interests are not being adequatety
represented or diverge from other interesis being represented by such counsel, o0 smploy
separate counsel in connection with any Claim and to participate in the defense thercof. In the
ovent the Mormbito Parties shall fail to discharee or undertiake to defend the Indemnified Pury
against any Claim, the Indemnified Party may, at its sole election, defend or settle such Claim.
The liability of the Momubito Parties 10 the Indemnpified Party hergunder for any sertlemnent by en
Indemnified Party shall be conclusively established by any settlement entered into by the
Indemnilied Farly in good fmith, and such good faith shall be conclusively established if the
settlement is made en the advice of independent legal countel for the Indemnified Pacty. The
amount of the Morabito Parties' liability hereunder shatl include the settlement consideration and
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5111 uther.cos:s, whfch sh.nlt be paid by the Marabite Parties as hereinaRer provided, Costs
mcuyred in connection with & Claim shall be reimbursed by the Morabila Parties without the
requirement of waiting for the ultimate outcome of eny Claim.

The Morabito Parties shall not, without the prior written consent of the Indemnified
Party,_ setile or compromisg any Claim in any manner or cohsent to the entty of any judgment (i)
in which the elaimant or plaintiff does not uncanditionatly release the Indemnified Party from al}
liabiliry and obiigations in respect of such Claim and oblain a dismissal of such Claim with
prejudice; or (if) that may adverscly affect the Indemnified Party {as determined in the sole
discretion of the Indemnificd Party) or obligate the Jndemnificd Party to pay any sum or perform
any obligation, Any release of the Indemnified Party shall be in writing and shell be in form,
scope and substance satisfactory to the Indemnified Party,

The Morebito Parties shall pay to the [ndemnified Party any and 21} cost required to be
paid by the Marabito Parties pursuant ta this Section 11 within ten {10) days afier wHiten notice
from the Indemnified Party itemizing the amounts thereo fincwred to the date of such natice. All
costs shall be immediately reimbursable W the Indemmified Party, or, upon the request of the
Indemnified Party, peid dircctly to the party sending a bill ot other stzlement to the Indemnified
Party. Any cosls not paid within the aforementioned ten (10} day period shall bear interest at ten
percent (10%) per annum from the date incurred until the date paid in full.

12.  Relief From Aujomatic Siay, In the event either or both of the Mombito Parties becomes
a deblor in a bankruptcy case under the Bankmptcy Code, the Morabito Padies hereby stipulate
to refief from the protection of the automatic stay of 11 US.C. Seetion 362 (the “Automatic
Stay"} with respect to any end all actions taken by BHI or the Herbst Paries, the terms of this
Apgreament, and the Confession or Judgment, the Complaint and any and 2l astions by BHI or
the Herbst Parties to perfect its rights under this Agreement, including but not imited to waiving
the Aulomatic Stay So that the Herbst Parties may file the Complaint and recotd and enter the
Confession of Judgment in Nevada and as required to domesticate 1the Confession of Judgment in
other states, and, if appropriate, foreign jurisdictions. This Section 12 is an expression of the
intent of the Parties that this stipulated relief of the Automatic Stay will be fully respected and
enforced, and that such stipulated relief is a material consideration supporting the willingness of
BHI and the Herbst Parlies ta enter into Lhis Agreement.

I3. Value. The Parties intend, and hereby affirm, that the performance and payment, by the
Morabito Parties, of the amounts set forth in this Agreement are offered in exchange for the
consideration set forth in this Apresment and othet forboarances made and exchenged pursnant
to this Agreement and are for reasonsbly equivalent and new walue. In exchange for the
payments under, and performance of the obligetions set fonh in, this Stipulasion by the Membito
Parties, the Morabito Parties aflirm and acknowlaedge that the Herbst Parties have olfered and
given, pursuant to this Agreement, valuable consideration to the Morabito Parfies, including but
not limited to stipulating to vaceting the Judgment and Findings of Fact and Conglusions of Leaw
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and acceptance of payments in sottlement of the Judgment less than the amounts that it has been
awarded by the Courl, which olherwise, save for the payments and performance of the Merabito
Partics described in this Agresment and Exhibits, the Herbsi Parties would not have offered or
giver. The Parties further agree and affirm that the exchanges made pursuant to this Agreement
are reasonably equivelent in value, and that such volue has been fully negotiated and is
documented by the terms of this Agreement.

i4.  MNondisparagment/Confidentiality. The Parties agres that they will lake no ections and

make no statements that would disparage the other party or cause the other party to be viewed in
a negative light. Morcover, the Parties hereby acknowledgs and agree that the terms of this
Agreement will be kept conftdential by the Partigs, and their representatives and agents, except
to the extemt that the disclosure of the terms and information contained in this Agreement is
hecessary to representatives of the Parties who need 1o know such information for the purpose of
advising the Parlies related to metters contained herein,  Motwithsianding the foregoing, cither
Party may disclose the cootenis of this Agreement if necessary to enforce such Parties' rights
containcd herein, 0f as othecrwise is eompelled by a government entity or court of competent
jurlsdiction. 1In the case of o courl or govemmeni entity of compelent jurisdiction, the Parly
being compelled to disglose the contents hereof shall, if possible, provide the ather Parry with
reazonable notice to altow the other Pasty 10 contest such diselosuore.

5. Ariorneys' Fees in Preparation of Agresment. The Parties hereby acknowledge and agree

to bear their own attomeys' fess and cosls in conmection with this matier, including this
Aptecment.

16.  Notices. Any notice provided for or permitied to be given hercunder must be in writing
and may be given by (i) depositing zame in the United States Mail, postage prepaid, registered or
cedified, with retum receipt requested, addressed as set forth in this Section or (ii} delivering the
same via netionally-recognized overnight delivery or courier service or hand delivery to the party
to be notified, Notice given in accordance hercwith shall be effective upon receipt a1 the address
of the addressee, as evidenced by the executed poslal receipt or other receipt for delivery. TFor
purposes of natice the addresses of the pariies hereto shall, until changed, be as follows (either
party may change their address for notices upon five (5) days notice by delivering to the other
parties writler: nolice of the new address for such parties at the address listed below, as may be
changed from fime to time):

Any nojice to the Morabito Parties shall be addressed as follows:

Paul A. Morabito

2581 Santa Monica Boulevard
Suite 708

West Holiywood, CA 90069
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And:

Consolidated Nevada Corporation
8581 Santa Monica Boulevard
Suite 708

Weat Hollywood, CA 50069

With a copy to:

Dennis C. Vaceo

Lippes Mathias Wexler Friedman LLP
665 Main 3t., Suire 300

Duffalo, New York 14203

Any notice 1o the Herbst Paries shall be addressed as follows:

IH, Inc,

5195 Las Yegas Bivd. South
Las Vegas, NV 89119
Attention: Jerry Herbst

And;

Jerry Herbst
5095 Las Vepas Blvd. South
Las Vegas, NY §9119

And:

Berry-Hinckley Industries
5195 Las Yegas Blvd, South
Las Yeges, NV 89)t9
Attention: Chris Xemper

With copies to:
Sean T. Higgins, Esq.
Gardon Silver

3960 Howard Huphes Parkway, Ninth Floor
Las Vegas, NV 89169-5978
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Johin P. Desmond, Esq.

Jones Vargas

300 E. Second St., Suite 1510
Reno, NY 89504

In Lhe event any of the Parties refuses to accept delivery of any nolice provided for or permitted
to be given hereunder, or the courier charged with delivering such notice is unable Lo locate the
perty to which the notice is direcled af the address given by such parly above, delivery of copies
of the notices o counsel for such parry 28 noted above shall be construed as delivery upon the
party, regandless of whether such party remains actively represented by the counsel noted above,

17.  Complete Agreement. The Parties understand and agree that this Agreement sets forth
the full and complete agreement of the parties, and that no stalement or represenistion, other than
those contained herein, have been made or relied upon by Lhe parties as an inducement for
executing this Agreement. No pant of this Agrcement may be changed except in a writing
executed by e duly authorized representative of each party.

18.  Representation by Connsel. ALL PARTIES TO THIS AGREEMENT HEREBY
REPRESENT AND ACKNOWLEDGE THAT THEY HAVE BEEN REPRESENTED BY
COUNSEL REGARDING THE TERMS OF THIS AGREEMENT AND THAT THEIR
COUNSEL HAVE FULLY ADYISED THEM WITH RESPECT TO THE CONSEQUENCES
ASSOCIATED WITH AGREEING TO ITS TERMS. IN PARTICULAR, AND [N THIS
REGARD:

i THE HERBST PARTIES AND BHI HAYE BEEN REPRESENTED BY JONES
YARGAS; AND

EL THE MORABITO PARTIES HAVE BEEN REPRESENTED BY LIPPES
MATHIAS WEXLER FRIEDMAN LLP AND ROBISON, BELAUSTEGU], SHARP & LOW,

19, eview al Coungel and ice . EACH OF THE
UNDERSIGNED HAS READ THIS SETTLEMENT AGREEMENT AND MUTUAL
RELEASE (WHICH TNCLUDES ALL EXHIBITS AND DOCUMENTS ATTACHED
THERETQ); HAS REVIEWED WITH ITS/HIS LEGAL COUNSEL THE CONSEQUENCES
OF EXECUTING THIS AGREEMENT AND RENDERING PERFORMANCE UNDER IT;
HAS HAD SUFFICIENT TIME FOR THAT REVIEW AND CONSULTATION: IS
COMPLETELY SATISFIED THAT IT/HE UNDERSTANDS THESE MATTCRS WELL
ENOUGH TO EXECUTE THIS AGREEMENT AND RENDER PERFORMANCE UNDER IT;
18 YOLUNTARILY AND FREELY EXECUTING AND DELIVERING THIS AGREEMENT;
AND 18 EXECUTING THIS AGREEMENT BECAUSE IT/HE BELIEVES DOING SG IS TN
THE UNDERSIGNED'S BEST ECONOMIC INTEREST HAVING FULLY AND FREELY
CONSIDERED WITH COUNSEL ITS/HIS ECONOMIC ALTERNATIVES.
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20.  Misgellaneous:
i Execution of Additional Documents: Each of the Parties hereto agrees Lo perform

any and gll acts and to execute and deliver any and all documents reasonably necessary Lo carry
out the intent end the provisions of this Agreement.

ii. Governipg Law: This Agreement is cxecuted end intended to be performed in the
Sune of Nevada, and the laws of Mevada shall govemn its interpretation and effect. Any action w i
enforce this Agreement shall be brought before a court of proper jurisdiction located in Washoe
Coaunty, Nevada.

i, Entire Apreement: This Agreement contains the entire agreement of the Parlies
with respect 10 the subject matter of thig Agreement,

iv.  Exhibits. The following exhibits are attached hereto and incorporated herein:

Exhibit A - Wire Instructions

Exhibit B - Lease

Exhibit C - Hinckley Note

Exhibit D - Amended Answer

Exchibit E - Stipulation to Vacate Judpment

Exhibit F - Stipulation to Seal

Exhibit G - Slipulation for Dismisso! with Prejudice
Exhibit H - Tolling Agrezment

ExhibitI - Confession of Judgmem

Exhibil J — Stiputation o Confession Of Judgment

v, o Waiver: No action or leck of action on the part of any perty hereto al any time
to execwte any rights or remedies conferred upon it under this Apgreement shall be, or shall be
asseried 10 be, & waiver of any of ils rights or remedies hereunder,

vi.  Atiomev's Fees: In the event of a dispute between the Parties arising out of this
Agreement, the prevailing party shall be aliowed 1hat Party®s reasonable aHomey's fees and costs
ineurrad in any negotiations, mediation, arbitration, litigation or any appeal therefrom.

vii. LCaptions and Pronouns: All pronouns and variations thereof shall be deemed to
refer 10 the masculine, feminine or neuter, and to the singular or plural, as identity of the person
may require. Caplions or paragraph tities ate used in this Apreement for convenicnce or
reference and in no way define, limit, extend or describe the scope or intent of this Agreement or

any of its provisions,
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vili. Sevemnce: Should eny term, part, porticn or provision of this Agreement be
decided or declared by a court of competent jurisdiction to be, or otherwise found to be, illegal of
in conflict with any law of the State of Mevada or the United States, or otherwise be rendered
unentorceable or ineffectual, the validity of the remaining parts, tenns, portions und provision
shall be deemed severable and shalf not be affected thereby, providing such remaining parts,
terms, portions or provisions can be construed in subsiance 1o constitute the agreement that the
Parlies intended {o enker into in ¢the ficst instance,

ix,  Butcessors and Assigns: This Agreement shall be binding and inure o the benefit
of the Parlies hereto, their predecsssors, parents, subsidiary and affiliated business entitics, all
officers, directors, sharcholders, members, agents, employees, allomeys, assigns, successors,
heirs, executors, adminisirators and legal representatives of whatsoever kind or character in
privity therewith.

. Third Party Beneficiary: This Agreement is for the benefit of the Parlies, their
suecessors and pssigns only, Other than ps expressly provided herein, no cther thind party
beneficiary rights are intended by this Agreement,

xi.  Counterparts: This Agreement may be executed in counterpans, one ot more of
which may be facsimiles, but all of which shall constitutc one¢ and the same Agreement,
Facsimile signatures of this Apreement shall be accepted by the Parlies to this Agresment as
valid and binding in lieu of griginal signeturcs.

N WITNESS WHEREOF, this Agreement is executed as of the Elfective Date.

JH PARTIES MORARIT(O PARTIES
JH, INC., & Nevada corporation CONSOLIDATED NEVADA )
CORPORATION, a Mevadz corporation
H v &"q df -
Ry
\ By:
nd / Pesdant
Iis:
%ﬁ’m /:1( —
J?ifRY HERRST, an individual
PAUL A. MORABITO, en individual
BHI
BERRY-HINCKLEY INDUSTRIES,
a Nevada corporation
23
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vili. Severante: Should any térm, part, portion or provision of this Agreement be
decided cr declared by a eourt of competent jurisdiction to be, or otherwise fotmd to be, illegal or
in conflzet with any law of the State of Nevada or the United States, or atherwise be resdered
unenforceable or ineffectual, the velidity of the remaining parts, emms, porions and provision
shall be deemed severable and shall not be affected thereby, providing such remeaining parts,
terms, porlions of provisions can be consttued in substance to constitutz the agreement that the
Parties intended {0 enter into jn the fiest instance,

ix. Sueressors and Assinng: This Agreement shall be binding and inure to the benelit
of the Parties hereto, their predecessors, parents, soubsidiary and effiliated business entities, all
officers, directors, sharcholders, members, agents, employees, atlomeys, assigns, successors,
heirs, execulors, adminisiretors and legel representatives of whatsoever kind or character in
privity therewlth,

X. [hird Parly Beneficiary: This Agreement is for (he benefit of the Parties, their
successors and assigns only. Other than as expressly provided herein, no other third purty
beneficiary rights ere intended by this Agrecment.

xi.  Counterparts; This Agreement may be exccuted in counterparts, one or more of
which may be facsimites, bul all of which shall constitute one and the same Agreement
Fecsimile mgnatures of this Agreement shall be accepled by the Perties to this Apresment as
valid and binding in lieu of original signaiures.

IN WITNESS WHEREOQF, this Agreement is executed as of the Effective Date.

JH PARTIES ' MORABITO PARTIES
IH, INC., a Nevada corporalion CONSOQLIDATED NEVADA

A CORPORATION, & Nevada comoratian
By: 8. —

By:

lis: &w

ék»wl fofre Its:

n@y’v HERBST, an individual
PAUL A. MORABITO, an individuel

BERRY-HINCKLEY INDUSTRIES,
a Nevads corporation

By:WT

23
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vili. Severppee: Should any tehm, part, portion or provision of this Agreement be
decided or declared by a coun of competent jurisdiction to be, or otherwise found to be, illegal of
In conflict with any law of the Stale of Nevada or the United Suates, or otherwise he rendered
unepforcesble or ingflectuel, the validity of the remaining parts, terms, portions and provision
shall be deemed severable and shall not be affeciad theredy, providing such remaining parts,
tzrms, portione or provisions can be construed in substance te constitute the agreement that the
Parties inended to enter into in the ficst inatence.

ix.  Successors and Agsigns: This Apreement shell be binding and inure Lo the benefit
of the Parties herew, their predecessors, parents, subsidiary end affiliated business entitics, all
officers, directory, shareholders, mambers, agenis, employses, attorneys, assigns, successors,
heirs, executors, administmitors aml Jegal representatives of whatsoever kind or character in
privity therewith,

X Thipd Pady Beneficiery: This Agreement is for Lhe benefit of the Parties, their
successars and assigns only. Other than es expressly provided herein, no other third party
beneficiary rights are jatended by this Agrecment,

Ki. Counterpards: This Agreement mey be executed in counterparts, one or more of
which muy be fesimiles, but all of which shall constitute gne and the same Agreement,
Faceimile signetures of this Agreement shall be accepted by Lhe Parles to this Agreement as

valid and binding in Kcu of originel signatures.
N WITMESS WHEREQF, this Agrcement is executed as of the Effestive Date,

JH PARTIES MORABITO PARTIES

CONSOLIDATED NEVADA

JH, INC.,, a Neveda corporation ]
CORPORATION, a Nevada corporation

By:

By:
ls: &7 preg womite

Ils;

JERRY HERBST, an individual

BHY

BERRY-HNCKLEY INDUSTRIES,
a Nevada corporation

FAUA, MORABITO, an individual

By:
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THE FOREGOING AGREEMENT 1§ APPROVED AS TQ FORM:

JONES YARGAS
300 E. 2™ Street, Suite 1510
Reno, NY BOS04

(UPA D

By: JOHN P. DESMOND P

Attormeys for JH, Ine., 2 Nevada corperation,
Berry-Hinckley Indusiries, a Nevada corporation,
end Jerry Herbst, an individual

ROBISON, BELAUSTEGUI, SHARP & LOW
711 Washington Street
Reng, NV 89503

By; BARRLY L. BRESLOW
Altorneys for Consclidated Nevada Corporation,

a Nevads corporation, and Paul A. Motabito,
an individual
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THE FOREGOING AGREEMENT IS APPROVED AS TO FORM:

JONES VARGAS
300 E. 2™ Street, Suite 1510
chcr. NV B9504

/D

By” EOH‘NF DESMOND

Attorneys for JH, [ne., a Nevada carporation,
Berry-Hinckley Indusuies, a Nevada corporation,
and Jerry Herbst, an individual

ROBISON, BELAUSTEGUI, SHARP & LOW
T1 Washingion Street
Reno, NV 89503

By: BARRY L. BRESLOW

Attorneys for Consolidated Nevada Corporation,
a Neveda corporatien, and Paul A, Morabito,
en individual
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THE FOREGOING AGREEMENT 1S APPROYED AS TO FORM:

JONES VARGAS
300 E. 2™ Smeet, Suite 1510
Reno, NV §9504

By: JOHN P, DESMOND

Attomeys for JH, Inc., a Nevada corporation,
Berry-Hinckley Industries, a Nevada corporation,
&nd Jerry Herbst, an individual

ROBISON, BELAUSTEGUI, SHARP & LOW
71 Washinglon Stree
Reno, NY 89503

By: BARKRY L. !RESLOW

Atlomeys for Consolidated Nevada Corporation,
8 Nevada corporation, and Paul A, Mormbito,
an indjvidual
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THE FOREGOING AGREEMENT IS APPROYED AS TO FORM:

JONES YARGAS
300 E. 2™ Street, Suite 1501
Reno, NY 89504

By: JOHN P, DESMOND

Anomeys for JH, Ine., a Nevada corporation,
Berry-Hinckley Industrics, a Nevada corparation,
and Jerry Herbat, en individual

ROBISON, BELAUSTEGUT, SHARP & LOW
71 Washington Sirest
Reno, NV 89503

By: BARRY L. BRESLOW

Angrneys for Consolidated Nevada Corporation,
a Hevada corporation, and Paul A, Mombito,
an indjvidual
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@®

BANK OF GEORGE

Foupded id&7¥

INCOMING WIRE INSTRUCTIONS

Beneflclary Bank: Bank of Genme
Beneficiary Bank Short Nama: Bl OF GEORGE LV NV
Reuting Number: -.36-6
Baneficiary Account Number: HERBAT FAMILY TAUST
geneficiary Account Name; [ R

Osginator ta Beneficlary information;

If vou hava any questions, please contact Bank of Gegrge at {(702) 8534200, — Ashley Montrone

WL0022205 57000033

3514



LEASE

{See attached.)

FINAL EXECUTION VERS[ON 5,
2ITI3300_6.dog

WL00Z22d B sT000034

3515



LEASE AGREEMENT
(425 Maostro Dr, Reno, NV)

THIS LEASE AGREEMENT (this “Lenec™) is made as of ___ day of December, 2005
{he “Effective Dme™), by and berween SPIRIT MASTER FUNDING I, LLC, 3 Delaware
limited Jiability company {“Legsor”), whose address is 14531 M, Scottsdalz Road, Saite 200,
Scotadale, Arzonaz 85254-2711, smd BERRY-HINCKLEY INDUSTRIES, a Neveda
corporstion {"Lggsec™), whose adilresd {s 425 Masstro Tirivs, Suits 200, Reno, Nevada 83511,

In consideration of the muiue! covenanls and agreements hersln conlained, Leasor and
Lessce bereby covenunt and agrer as follows:

1, Certafn Defined Terms, Capitalized terms not defined hercin shall bave the
meanings et forth in Exhibil A herclo,

3, Lease of Property; Use, In consideralion of lbe Renials and other Menetary
Obligations 1o be paid by Lessee end of the other terms, covenants md conditions on Lessee’s
past to be kept and perlormed, Lessor hereby leases o Lesses, and Lassee hereby lakes aod hires,
ths Property, subjecl to Lhe Pexnired Encumbrnces, ell Legal Requirementa (including any
cxisting violation thereof), snd the conditien of the Property us of the Eective Dale; provided,
howsvey, that Lhe rcital of the Pormitted Encambances herzin shall act be construed as a ravival
of any Permpitied Boeumbrancs which may have expired or been femninated. Durinp (he Lensa
Term, the Properiy shall be used salcly for the operation of 2 Permitted Facility, and refated
purposes sueh as ingress, ¢gress and parking. Lessee shall al slb limes doring e Leass Temo
occupy the Property end shall diligontly operare its business: on the Propeety. Lessee shall not,
by itself or through any assignment, subleasé or other type of tmasftr, convert the Property to an
aliornativa use durfng the Leass Term without Lessor’s prior written canscil,

3 Yease Term; Extension. The mitial lermt of this Lease (“Ipilial Tonm") shall
commence as of the Effective Date and shall expire al wndnight on December 31, 2015
{“Expiration Pate”}, unless texminated sooner as provided jp this Lease and as may be extended
as provided haroin. The time period during which this Lease shall netualfy be ia eflect, incloding
any Extonsion Term, is referred to berein as the “Lease Tenp," Unless this Lease hos expired or
has been soorer termingted, or an Bvent of Default bay occwred and is contlnuing =t the time any
exlension option is exercisad, and provided thot all other agreements necessary to the coutinued
opartion of Leasea’s business at the Property iy sktended for o period of aot less then the
applicable extension periods, Lessee shall bave ihe g and option (each, an "Extension
Qption™ to extend the Initial Term for mwo () addilional sticcessive periods of ten (10) years
each {cach, en “Bxjension Term™), pursuan! o the teoms eand conditions of this Loase then in
cffect.  Ledsed ouwy only cxcrewe the Bxiension Options by giving writied notica thersof to
Lessar of its election o do so flrat, no later than one hundred twenty (120) daoys prior 1o [he
Expiration Dale and ane hundred tweaty (120} days prior o the immodiately -preceding
Extension Term, a5 the case may be. I written nolice of the exercise of any Exlension Gption is
net received by Leagor by Lhe apphlicable dates described above, thon this Leass shall teaninate
on the lass day of the Initial Term of, if applicable, the last day of the Fxdension Term then in
cffect. Upon the request of Lessor or Lesses, the parties hereto will, at the expense of Legsee,
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execule gnd exchorge an instyment in recordeble form setling forth the extansion of the Lease
Term in sccordance with Lhis Seclion 3.

4, Rengal and Other Monetary Obfipations,

A Aase Monthly Rental, During the Initial ‘Term, on or before the first day of
each calendar month, Lesses shall pay in odvence the Base Monthly Rental; provided
bowaver, if 1ha Bffestive Dale 15 a date other than tke frst-day of the momh, Lessee shal)
pay ta Lecsor {or any giher party designeted by Lessor) on tho Effective Dats the Base
Monthly Renal prorated by muoliiplying the Base Monthly Rental by a fraction, the
numerator of which is he number of days remaining in the month (including the
ElEzctive Date) for which Rental iz being paid, and the denonrinator of which is e totsl
number of days in such moenth, Ducing the Bxtstision Teomns, if sy, Lesses shall pay the
emal (including the Base Monthly Rental} in the manner set fonh in this Section 4.
Unless olherwise specificslly sioted to the comtrary herein, Lesees shall perform all jta
obligations under this [2ate at ity sole cost and expense and shall pay all Rental and any
other Mopetary Obligerion due hereunder when due and payabla, wilhout notice or
demand.

. Adjustmients. On lhae first Adpustonent Date and on each Adiustmentl Daic
thereafler, the Baic Annisl Renlal shefl incrensc by an amount equal to the Rent
Adiustment, The "Rent Adinatinent” shall be an amouwnt aqual lo |he lesser of {1} onc
and one-half percent [1,5%) of the Base Annunl Rentsl in offect immedictely prior to the
applicable Adjustment Date, or {2} 1.23 tmes the product of (i) the perceatage change
betveen the Price Index (a4 defined below) for the moath two months prior to the
Efective Dt or the Prics Index used for the immediately preceding Adjustment Date, as
appliceble, ond the Price Index for e month two moenths prior to the applicable
Adjustmont Date, and (i) the Wea current Base Annual Rental. *Bijcc [ndex'’ shall mean
the Consumer Price Index which is designated for the spplicable monh of determination
as the Uniled States City Average for Alt Urban Consurasrs, All ltems, Mot Seasomally
Adjusted, with & hase period equaling 100 in 1982 - 1984, ax published by the United
States Department of Labor’s Burean of Lobor Stisties or any swcceegor agency .
Notwithsianding any provision contained hereln, in po event shall Base Annval Renta! be
reduced as a rasuft of the application of the Rent Adjustment described in ihis
Sestion £.8, In the evenl tha! (he Price Index ceases to be published, its sugcesser index
a8 published by the same Govemmental Anthority which published (he Price Tndex shall
be suhstituted end amy necessary reesonable adjmamments shall be moade by Lessor and
Lesgee in onder 1o cary put the inicnt of this Seetion, Io the event {here is po successor
index, Lessor shall reasonably select an allemative price index thet wilj conatitute a
reaganable substibiia for the Prigs Tndes

C. Additional Renral, Lessee shull pay and discharpe, no sdditional renis)
(" Additiona? Renial"), alf sums of money required 1o be paid by Lessec vnder this Lease
which are not apecifically referred 10 as Rentai, Lessee shall poy apd dischargs any
Additional Rental when the same shall become due, provided that emounts which ame
billed to Lesgor or any third party, bat oot w Lessce, shall be patd within thirry (30) days
after Legsor’s demand for payment lhereof or, if Iater, when the same are due, Inng

w310 238 X-8032.4
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event sha]l Logses ba required 1o pay to Legsor any item of Additional Rental thet Lessee
15 obligated 1o pay end hag paid w any thind paty pursuant o any provision of this Lease.

0. Popmant of Rental and Other iamaary Gbligations, All Rentel end other
Monetary Obligations which Lesses is reguired to pey hercunder shall be the
unconditionst obligation of Lexsce and shall be payable in Adl when due without any
geloff, abatement, deferment, deduction or counlercleim whaiscaver, except as sel forth
herein. Upon execulion of this Leage, Lesses shall deliver 10 Legsor a complete
Auvthorization Agreement - Pre-Amanged Payments to he provided by Lessor, together
with o veided check for account verificalion, catablishing armnpements whereby
paymenis of the Base Monthly Rental, any Addinonal Reptal, impound payments (if
any), sales tax on real propery 1ex (if any), and any other Monetury Oblipations are
transfEmed by Anlomated Clearing Hoose Debit initiated by Lesser from an agcount
estahlished by Legseo ot a United S4ates bank or other financlal institition w such
aceount a3 Lessor may deslpnake, Any delinguent payment shall, in sddition to any other
remedy of Lessor, incur a lale charge of five percent {5%) (which late charge is intended]
W compensate Lessor for the cost of handling and processing such delinguend payment
and should not be considered interest) and bear interest at the Default de, such inlerest
to be compuled from and inelnding e date such puyment was dee through and including,
the date of the payment; prowided hawever, in no event shall Lessce be obligated to pay a
sum of [=1e ghurge and interest higher than the maxiioum Eepal mu then o eflest.

5. Reprosentatlons sod Warrantes of Lessor. The copresentations and warranties
of Lessor contained in thiz Section pse being mads to indues T2ssee to enter into this Lease and
Lessee has relied and will conrinuc 1o rely upon such representations and warranties, Lessor
represents and warranis ko Lesses 1s follows:

A Organization, Awthority and Statis of Lessor. Lessor has been duly
organized and is validly existing and in good slanding upder the faws of the Siate of
Delaware, All necessary corporale action baz bean taken ko authorize the cxecubon,
delivery 2nd performance by Lessoc of this Lease snd of the other documeats,
inscruments and agreements provided for herein. The persarn who has ¢xceuted thiz Leage
on beha!f of Lessor is duly authorized to do so.

B.  Eworeeadlfiy. This Leass constilytes the lagal, valid and binding
obligetion of Lessor, enforceable against Lessor in accondance with its terms,

6. Representations and Warranties of Lessee, The represontations and warrantics
of Léssea conmined in this Seetion are baing made W induce Lessos 10 enter info s Lease and
Lessor has relied, sod will continue (o tely, upon such representabons znd warmntles. Lessec
represents md warments to Lessor a5 fatlows:

A Organization, Authority end Siatus of Lesses, Lesses has been duly
organized or formed, is validly exdsting and in good standing under the laws of the Staie
of Nevofla and is qualified as g fortign corporation to Jdo business i the Sraw of
Californta.  All necesanry corporae action bas heen taken to puthorize the executipn,
delivery and performance by Leiwsec of this Lcase amd of the olher documents,
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instragienta god agreements provided for berein, Lessee’s Uniled States tax identlficalion
munber is comroctly 2el forth an the signatars page of this Lease, The person who has
executed this Leasa on behalf of Lesses is duly authorized to do w0, The address of
Lessce stated in Section 24 is the principal place of business and principal sxecutive
offies of Lessee, nnd Lessee wifl provide Lessor with written notice of sny change of
lecation of its prncipal place of busibess of principal executive office, or any chanpe in
ils state of organizetion, t either cuse within wo (10) days thereof.

. Enforceabiliry, This Lesse cobstitutes the legal, valid and hinding
obligaiion of Lessen, ¢nforceable egathst Leasee in nocardance with its terms,

C. Litigation, Therg are no suits, actions, procsedings or investigetiens
pending, or to il konowledige, threatencd ngainsi or Snvolving Lessee or the Propery
befors any arbitrafor or Governmental Authonly which wight reasonably reault in any
malecial adverse change in the contemplated husiness, condition, worth or cperaliona of
Lessee or the Property.

D. Absence of Breaches or Dafoidty, Lessen is nol i defiolt wnder any
document, mnaument or agregment (o which Ledsse i3 u purty or by which Leasee, the
Praperty or any of Lersee’s property is subject ar bound. Tha authorization, execution,
delivery end performance of thiz Lease and the dognments, insruments and agreements
pravided for herein will not resull in any treach of or defhult under any document,
instrurnent g agreament to which Lessce is a party or by which Lessee, the Propeny or
any of Lessea’s property is subject or bound.

B.  Licenses and Parmits. Leossee han oblained all required licenses gnd
permils, both governmental aod peivate, Lo vee apd operaie e Propeny as a Permilted
Faaility.

F. Finemelal Condirion; Informationr Provided fo Lessor, The financial
slatements, all Opancial dolo snd oll other documenls and information herelofore
dalivered to Lessor by or with respecl to Lessee, Ouarantor sndior the Propearty in
connection with thig Lease and/or relating wn Lesses, Guaranter apior the Propesty are
troe, correct and complete in p}l material respecis, there have been no amendments
thereto since the date such idems wers prepared of delivered 1o Lessor, and 00 chonge hus
ocourred o any such Gnancial stotemenes, financial dota, documents apnd other
information net disclosad in wilting to Lessor, which would result in o Maienal Advems
Effect.

G. Compliance with OFAC  Legsee, and to Lessec™s knowledge, -oach of

Lessec's Bntities is not currently ldentified on the OFAC List, and is pot a Person with.

whorm 4 citiren of the United States ie probibited from engaging in trensactions by any
Uade embargo, ecopomis senciion, or ather prohibitfion of United Sietes law, ragulation,
or exccutive onder of he President of the Upiled Staics. Lessee has imoplemented
procadured and will ecnsistenty apply those procedures tyoughaut the Lease Term, to
ensure the foregoing tepresentationt and warraoties remaln twe and comect daring the
Lensa Term,

AEYC-3I83-63524
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H. Solveray. There 5 o contemplated, pending or threatened Inzolvency
Event or similar proceedings, whether vojuntary or involunrsy, affecling Lessee, or fo
Lessee's imawledze, ils shoreholders or Affiliaes.

L Cwnership. Lessce does not actually or conatructively own wen porcent
{10%%) or mare of the cultlandmg capilal siock of Lessor or any Affiliate of Lessor and no
Affiliate of Lesser that sctaally or construchvely owns len parcent (10%) or more of the
ouwstanding cupitai stock of Lessee or any Afliliate of Lessoe awns, directiy or indirestly,
{i) ten percent (10%) or more of the tolal combined voling power of all classes of voling
capital stock of Lessor, or {if) ten percent (109} or moure of Lbe tatal valus of all clesses
af capilat stock of Lessar,

7. Rentals To Be Not to Lessor. The Base Annual Rentsl pryeble hereunder ahall
be nct lo Lassor, so thal this Lagse shal} yield to Lessor the Reninls specified during the Leass
Term, and sl Costs and obligations of avery kind and npure whateocver relating 1o the Property
shalt be performed and paid by Losser.

B. Tazes and Assessinetils. Legseo shalt pay, prior to the cardier of delingquency or
the gocrual of interast on the wnpoid balones, atf taxes and assesaments of every type or natmure
aseessed aganat or iimposed upon the Propery or Leosses during the Lease Term, including
without limitation, il taxes o aysessments upos the Property of any part thercol and upon zoy
personal property, trade fixmres and jmprovemenls loonted on the Propsrty, whether belanging
10 Lessor of Lessce, of any tax or charge levied in ligu of such taxes and ossessmems; all wxes,
charpes, license fecs and or similar faes imposed by mason of the vse oF the Propeny by Lesses;
and af] axcise, Lransaction, privilege, license, sales, use and other taxes upon the Reota) or other
Monetary Obligations hereunder, the leaseheld cxtate of eilther party or the activities of either
party pursuant to this Lease,

Withln thiny {30) dovs aler esch tax and nssessment payment 8 required by this Seclion
to be paid, Lessew shall, upon pricr written requesi of Lessor, provide Lessor with cvidemce
reagonably satisfoctory o Lessor that guch paymcot.was tnade in & limely (aikion. Lessee may,
at 15 own ¢Rpense, conlest of ause la be contested by appropriate legal proceedings condicted
in good faith and with dus diligence, any nbove-described item or len with respect thereto,
including, withowt Lmitetion, te amount oc validity or application, in whole er in pan, of any
such, items, provided that (A} neirher the Froperty nor any intarest therein would be in any danger
of belng sold, foriciled or lost by reason of such proceedings, (B) no monetary Event of Defaul
has oceumred, and (C) Lesses shull promptly provide Lessor wilh copies of afl nalices eeived or
delivered by Lessee and filings made by Lesses In connection with such proceeding,

5. Utilities. Lensee shall contrect, in ils own name, for and pay when due alf charges
for the connection and use of waler, gas, cleciricity, lelephone, garbage collection, sewer use and
oiher utility services supplied to the Properly during the Lease Term, Unless caused by the
neglizence or mizconduct of Lessor, itn agenls, emplojees or controctors, Lessor ghall oot be
respensible for any intorruption of any utllity service.
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0. losuwrasce. Througbout the Leéase Term, Legses shall maintain, with mspect
the Property, At ity sole axpenss, the {ollowing types ard smounls of insurunce, {n addition to
such other insurance ag Legacr may renspnably require from time 1o time?

A Inyurenee agatnzt loss or damege 0 real property under an ™ull rigk™
msurance policy, whieh shall inslude coveregs apainst all risks of direct physical loss,
incioding lass by fire, lightoing, derrorism, ordinancy or law, and other risks normally
inciuded in the stapdard ISC gpecial form {(which shalt [nclude flood insuranee i whe
Property is lpcaled within 2 feod hazard mrea and which shall include canhquake
insuranee i the ProperTy is located in an area whete earthqualke insurance is customarily
meintained for similer commercial property}.  Such msuraoce shall b2 m gmounts
sufficient to prevent Lessor fiom becoming a co-insurer npdor the applicable policies,
anit in any ovent, afler applicatiom of deductible, in amounts sot lexs than 100% of the
fubl insurebie Teplacement cogt, a5 determined frovn time tp time at Lessor’s raquest bur
oot more frequently than once in any L2-month period.

R, Comprehensive peneral lbisbility insurance, inoluding products and
completed operation liability, covering Lesaor and Lessee against bodily injury Bability,
property damege Liability and personal and advertising injury, Hquor liability coverage {lo
the extent liquor is sold or manufactured al the Property), pammpekarpers liebility
wvermage (lo the extent the oustomes carE are el in possession of Lessee for service)
including without limitation any lability arising oul of the owmership, mainteoance,
topair, sonditian or opemtion of the Propenty or adjoining waya, smeels, parking lots or
sidewatks  Such insurance poliey or policies shull contein o bmad form vomtractual
lisbility cndorseroenl under which the insurer agrees to insure [essee’s obligalions under
Scction 35 hercof to the oxtent insarable, and a “seversbilily of interest™ clavao or
endigsement which precludes the insurer [rom danying the ¢laim of Lessee or Letgor
hecause of the nepligence or other acts of the other, shall be in amounts of Dot less than
55,000,000 per ocenmence for bodily ipjury and property damage, and 5,000,000
gencral aggregule per location and products and compleled operation apgresate,
£5,000,000 for liquor lablifty and $£,000,000 for garapekecpers liability, or such higher
limits ay Lessor may reasonably require from time o linee, aid ghal! be of o and
substance satisfctary to Lessor.

C. ‘Workers' compenselion insuicenee ir the sletitorily mondeied limils
covering all persons employed by Lessee on the Property in copnaction with any work
done on or about (he Properry for which claims for death or bodily miury could be
asserted against Lessor, Lagsea of the Praporty,

D. Rental value insurance, equal wo 108% nf the Base Anoual Rentl {as may
adjusled hepeunder) for s period of not lacs than twelve {12) mopthg; which insurance
shol} be carvad cut of Lossee's business intemmiption coverage for a scpatate rental vajue
Insuranee payeble o Lossor, or if ranml value jnsoranee i included fn Lessea's husiness
inlerruption coverage, the insurer shall provide priority paymentl to any reot obligedions,
and such obligations shall be peid divectly to Lessor. Such insurance is to follow form of
tho real property "all nisk" coverage and iz nol to confain & eo=ingurance clause,

AE[-SIR143514
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E.  Comgprebensive Bodler & Machinery Insurance against loss or damage
fiom explosion of any sieam or pressure boilers or slmllar apparatus, if any, fuaated in or
about he Property in an amount nol Tess than the actual replacoment cost of the Property.
Such imsurance should he in un amount of e lesser of 25% of the 100% replacement
cost ar $5,000,000.00.

F. Such additional and/or other insurance and in such amounis as at the time
{5 customarity earricd by prudent owners or (enants with respect ta improvementy simitac
in character, iocation and use and accupancy to the Property,

All insurance policies shall;

(i Provide (1} for & waiver of subrogatian by the insurer as to ¢laims
aguinst Lessor, its smployees and agenls, (2} thot the insurer sho!l oot deoy 2
clalm and that such ingurance cannot be unreasonubly cancelled, jnvalidated or
swanended on account of the conduct of Lessee, ity officers, direciors, employszs
or agenls, or snyone actog for Lessee or any sucnant or other cecupant of the
Property, and (3} thei any losses athorwise payable thereunder shall be payable
notwilhstanding any fcl or amission of Lessor or Lessee which might, absent sech
pravicion, result jn a forfeitore of ol or 5 pan of such insumnse payment;

(i)  Oe pnmary and provide that any “other msuranee® clavse jn te
insurance pulicy shall exelude any policies of insurance maintained by Leasor and
the jnsurance policy shall not be brought imo contibution with insuranee
oaimezined by 1easor;

(i)  Conrain deductiblea not e cxceed $25,000.00;

(iv) Copimin a siandard non-contributory morigagee clause or
endorsemant in favor of any lender designated by Lessor,

{v) Provide that the poliey of insurangz shall ot be termimated,
cancelled or amended without at lesst thirty (30) days’ prior wrisen notice to
Lassor and !0 any lender covered by any slendard mortgages clause or
endofsement;

{vl)  Provide 1hat the insurer shall not have the option te restore the
Property if Lessor elecls fo lerminata this Leasc in accordance with the ferms
herent:

{vij} Do in soounis sulficient gt el limes Lo satisfy any coinsurance
requirernents theeaof

{viily Except for workers' compensation Insumnee refemed w in Section
19.C abave, naima Lessor and any Lessor AfMfliate or lender requosted by Lessor,
rg 2p “additional insurcd” with respect to genera] lability insuraoce, end as a
“nared insured" with respect o real property and “loss payee™ witl respeet 0 all

AG-1283-50004
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real property and rend value insumnce, 88 appropriate and as their interesis may
appear;

{ix)  Dc cvidenced by delivery w Lessor and oy lender designaled by
Lessor af an Acord Farty 28 for property coverage (or any other form requested
by Yessor) and an Acord Farm 25 for liabildy, workers' compensation and
umbrella coverage {ar any ather form requested by Leasor); provided that in the
cvent that gither such fonm is no longer available, such evidence of insurance shall
be in a form reasonably satisfaclory 10 Lessor and any lender desigoated by i
Lessor; and

()  Beissued by insurance comipanies licensed 1o do business in the
stateg where the Property is located and which are raled A:VITE or better by Best's
Insuranes Guido ar are otherwise approved by Lessor,

H is expressly understood and agread that (I} if any insurance required hereunder, or any
part thersof, shall expire, be withdrawn, become void by breach of eny condition thereof by
Lesses, or betome void or in jeoperdy by reason of the feiture or impainment of the capital of
amy insurer, Lesses shall immediately obtain new or additional insurance copsonably salisfaslory
ta Lessor and any lender designated by Lessor; {TI) the foregeing minimum limits of insurance
coverage shall aol limit the lisbility of Lessce for ils acts or omissions a3 provided in this Lease;
and (1Hj Lessse shall procure policies for afl ingurance for periods of no less than one= year and
shell provide te Lessor and any servicer or lender of Lessor certificates of iosueance or, upan
Lessor’s request, duplicate onginels of insurence policics evidencing that insurance satisfying
the requirements of this Lesss i in effect a1 all times,

Leasee ghall pay as they bevoms duc ell preminmg for ihe insunce required by this
Section 10, Tn the event that Lesses failt 1o eomply with any of the forepoing requirements of
this Section 10 within ten (10) days of the giving of written nofice by Lessar to Lesses, Lossor
shall be emtitled 1o procure such insurance, Aoy sums expended by Lesgor in procuring such
insurrnce shall be Additional Rent and shali be repaid by Leasea, togelher with interast thereon
at the Defoult Rate, from the time of payment by Lessor wntil fully paid by Lesses immediately
upon written demead therefor by Lessor.

Anythimg in this Sestion 10 to the conrary notwithstanding, any insurance which Leaseo
is required 1o olwain pwsuant 1o this Section 10 may be carried under a “blanket” pelicy or
policies covering olher propery or liabiliies of Lessec provided that such “blanket” policy or
pulicies otherwise comply with the provisions of this Section 10.

11, Tax and Insurance Ompound. Upon the oecurrence of an Event of Defanlt
under Section 20{ Aii), in ndditicn 1o any olher remedies, Lessor moy require Lessee to pay to
Lessor sums which will provide an impound accournt (which shall not be deamed a trust fund) for
paying up o the next one year of 1axes, assessments amd/or insyranca premivens. Upon such
requirement, Lessor will estimate the amouats nceded for such purposes and will nolify Lessce
lo pay the same (o Lessor ig cqual monthly installmens, a3 nearly a8 practicable, in addition to
all other Moneiary Obligations dus under this Lease, Should additional fimds be required at any
time, Lesses shall pay the same to Lessor on demand  Lessge shal] advise Lessor of all taxes and
#A10-5183-4) §7.4
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ingurinice bills which mr¢ duc and shall cooparate fully with Lessor in agnuring that the same are
peid. Lessor may degosit alil impouaded funds in accounts insured by any federal or siale pgency
and may commingle such funds with other funds and acoounty of Lessor, Interest or other gaing
fram such funds, If eny, shall be the solu proparty of Léssor. 1n the cvent of ony defanlt by
Lesees, Lussor may apply all impounded funds against any sums due fom Lesses o Lassor.
Lessar shall give to Lessee an anmmad agoounling showing all credits and debijls to and om such
impoundad funds received from Lesses,

12, Complinnee With Laws, Restrictions, Covonants and Encumbremnces.

A, Complignce, Lesses's use and pccupation of the Property, and the
condition thereof, shall, al Leisea’s sole codt and expense, comply fully wilh all Legal
Requirementa and all resirictions, covenants and sncumbrences of record with rezpest te
the Praperty, in either aveny, the faiture with which 1o comply ¢auld bave a Mareral
Adverse Effegt. Upom Lessor's wrilten request from tima 1o time during the Lease Term,
Lesses shall cenify in writing 1o Lessor that Lessec's ropresentations, warranties and
obligations under Section 6,G and this Section 12,A remain troe nnd correct and have not
been breached. Lesser shali immiedialely notify Lessor ir writing i any of the
represontations, warrentizs or sovenants under Sestion 6.G and this Stction 12.A ara no
Yonger true or heve beon breached or ff Lesaee has a reasopable basig to believe that they
may na lopger be true or have been breached, In connection with such an event, Lassee
shall comply with all Tegal Requirciments und directives of Governmental Authoritics
and, at Lessor's request, provide to Lessor copies of sl nolices, reports and other
comnmunications exchanged with, or received from, Govemnmental Authorities relating to
such an event. Lessee shall also reimbuwe Lessor for sl Cosls ipourred by Lessor tn
evalualing the effect of such sn cvant on the Properdy and this Leage, {n obaining any
neoesgary license from Govemmental Antharitics ag may be necessary for Lessor to
cnforce it rights under the Transaction Documents, and in complying with all Legal
Roquircments applicable i Lessor o8 the resull of the existenee of such an ¢vent end for
any penaltiag or fings imposed upnn Lessor 8 a result Lhereof.

B. dcts Resulting in Iereaved {nsurance Rafes.  Lessee will use its
commerclally reasonablo efferts to urevent any act or conditron o exist on or sbeud the
Propery which will materially increade uny fnsurance ate thereon, except when such acts
are required in (e nomme! couse of its business end Tecsee chall pay for such increase.

C.  4AD4, Witout Jiauting the generslity of the ofker provisions of this
Stctinn, Lesses Rgiees that it shall bo rsaponsible for complying in all respects with the
Americans with Disabilities Act of 1990, s such act may be amended from time Lo time,
and eil regulations promulgated theseunder {collectively, the “ADA™), es it affects the
Troperty. Laosses agroes that it will defend, indernoify and held harmless ibe Indenpified
Paties fromy and mgainsi any and ll Lossas caused by, imcurred or mésiling From
Lesace™s [eilure to comply wilh its obligations under this Secksn,
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DI

Epvironmental,

{1 Representations and Wurroniies, Lesece represents and warrnts

ta Leasor, which representations and warranties sball survive the excoution end
delivery of this Lease, as follows:

ARN0-528) 4524
SpiavBEL

A2 M aidirk Or., Foni, MY
Plie Mo, STIAIA-$029

(1)  Tho Properiy and Lessee ars not in viglation of or subject
o, any pondilig or, to Lesses's actval knowlodge, Lhreatened investigation
of inquiry by any Goverrmental Authorily or to uny remedial obligations
under any Environmental Laws that could huve a Malerial Adverse Effect,
nor s Lewee meerved auy Wiillen or oral nolico or ather communication
from any Persen (inchuding but not limited to & Governmental Authority)
with respect to the Property relating to {T) Hezandous Materiels, Regulaied
Substances or USTs, or Remedigion thercal (IT) possible Labiliy of aoy
Ferson pursuapl (0 any Bovimnmentst Law: (I other environmenlal
conditivng; or {IV)uny actonl or potentla]l administrative or judicial
procecdings in conpection wilth sny of the foregoing Lhat could have a
Maicrial Adverse Bifect. The foregoing mepresendations and wanranties
wopld continue to be e and comect following disclosore o the
applicable Govemmenisl Authorities of all relevant facls, conditions und
circumstances, if any, pericining io the Property.

{2} (1) all uses end cpertions on or of the Properly, whether by
Lessce ot opy ofier Person, bave besn in compliencs with all
Environmental Laws and envirenmentsl permits issued pursuant thercto;
(IT) there have been no Releases ip, on, under or from the Property, or
from other property migrating toward the Propemty, except in I'ermiltcd
Amnounts; (T} there are no Hazardoug beterinls, Repulated Substances or
USTs in, on, or under the Property, except in Permilted Amaounts; (1Y) the
Property hiave heon kept fres and clear of ail liens and other sncumbrances
impoged purstant 1 any Bnvironmental Law (e *Bryioumental Liens™),;
and (V) Lessce has not atlowed omy other tenant or othcr user of the
Praperty 1o do any act thal materially increased the dangers to human
healih or the environment, posed an unmesonable rigk of hamm fo apy
Person {whether on ar off the Property), impaired the value of the Propory
in any material respest, is contrary o any cequirement sot forth in the
insurance policies mainlained by Lessor, consliloled a public or private
nuigance, comslituled waste, or vicolaled a0y covenant, <¢ondibion,
agreoment of eafemenl applicable ta the Froperry,

{ii) Covarants.

(1)  Lessee covenants to Lessor during the Lease Term, subjest
to the limitations of subsection (2] below, as follows:

N The Property and Lessee shall not be {a) in violation
of any Remediation required by any Opvernmental Authorky of

ta
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(b)subject ta any Remedialion obligations wnder  any
Environmeoml Laws. Lessec shall net be in violalipn of any
investigalion o1 inguiry by amy Gavernmental Autheriry,

(I) AN vses and opemdtions on or of the Propery,
whither by Lesses or any olher Person, thal) be in complianas with
all Envireameniat Laws 2nd permils issued pursuant theruto,

{[IIY There shall be no Releases in, on, under aor from the
Property, exeept in Permitied Amounls,

{1¥) There ghall be no Harardous Miaterials, Regulated
Substences, USTS in, un or under Lthe Prapesty, except in Pennitled
Amounls.

(V)  Lesses shall keesp Lhe Properly or ceuss the Propeny
1o be kept fres and clear of all Eovintormental Liens, whether dus
lo any ael or omission of Lugsee or any olher Person.

V) Lessee shall not do or allow any ather icnant or
other user of the Property ' do any uct that (a) materially increascs
the dapgers 10 human health or the enviromment, (b) poses an
umveasonohie eick of harm o any Persan {(whether on or off the
Troperty), () has 4 Malzrial Adverse Effect, (d) is contrury W0 any
maleriat requiremont set forth in the insurance poticies maintatned
by Lesses, (e)constitutes a public or privake nuisance ar

© constitutes  wasie, or ([} violales any covenant, condifion,
pgrecmenl or sasemnent applicoble o the Property,

(Vi) Lossce shall, at its sele cost and expense, perforn
any coviromneninl sie astemyment or other invesdgallon aof
ervvironmental conditions in connection with the Proparty es imy be
reasnmably requested by Lessor (imctuding Bul not limited to
sempling, testing and analysis of soil, water, air, building metarals
and other materials and gubatarces whether solid, liquid or aas), end
share with Lessor the reports end other resuls thercof, and Lessor
and the other Indemnified Panjes shall be eptitled Lo rely on such
raports and other reqults thereof,

(VITD) Leasse shall, ot ils sole ¢oat and expensa, fully and
expoditionsty cooperatz in all activitfes pursuemt to Sectdon )LD,
including but nol Umited to providing all relevant information sad
mmaking knowledgeable persang avellgble for intereys,

{Zy HNotwithstapding any provision of this Lease o Ihe
sontrary, an Event of Default shall not be desmed to have ofcurred as a
result of Lhe failure of Lesses 1o salisfy any one or more of the covenanls
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set forth in subseetions () thraugh (VD) above provided bal Lessee shail
be in compllance with the raquirements of any Governmental Authority
with respect Lo the Remadiation of any Relense at the Prapermy.

{iii}  Nodffeatlon Requirenrents. Lessee shall immedialely nolify Lessor
in writing upon Leaswce obtaining semul knowledge of (1) woy Rolenses or
Threatened Releases in, on, under or [bom ke Property other than in Permiged
Amcunts, ot migrating towarls the Property; (2) any non-compliance with eny
Envirgnmental Laws related in any way to the Property: (3) any sctual or
nodantial Enviroumental Lien; (4) apy requirced or proposed Romedialion of
environmental comditions relaling to the Property reguired by applicable
Governmental Authoritics; and {5)auy wriltett or oral nolice ar ofher
communication which Lessee becomes sware from any sowrce whalsoever
{inciuding bul nat limited to a Govemmentel Auothornity) melating in any way to
Hazardous Materials, Repulated Substances or USTs, or Remwdintion thereof at or
on the Property, ofher than in Permiued Amounts, possible Bability of any Person
relating to tha Proparty pussuant to any Envireuwmental Law, other eaviranmeniel
conditions in conrection with the Property, or amny actual ar potential
adminigirative or judicla]l procendings in connection wilh anything referred 10 in
this Seclion. Lessec shall, upon Lessor’s writien request, deliver o Lessor a
certificale sialing that Lesses is rod has been in full compliance with all of the
enviroamenlal representations, wuTantics and covenants in this Lease.

{iv) Remediation, Lessee ghall, at its sole cost aml expense, npd
withoit limiting any other provision of this Leess, cllectiale any Remediation
rzquired by any Govemmental Authority of any condition {inchwding, but nol
limited W, & Kelease) in, on, under or from fhe Property und whke any other
reasoranie ection deerped necessary by eny Govemmenial Authonty for
protection of luman bealth of the enviconment  Sheuld Lassec farl 1o undenake
such Remediation in sccondance with the precsding sentence, Lessor, afler writien
notice i Lessee and Lesses's failure o immodiately underimke such Remedistion,
shall be permified to complete such Remediation, and =]l reasonable Costs
incurred in cennestion therowith shall be paid by Lesges.

(¥) Indemnfficasion. Lessee shall, at its sole cost and oxpense, protect,
defend, indetnify, relemsc and bold hormiless sach of the Indemnified Tagies
fom and sgainst any and oll Losses, ncluding, bl not timited to, all Costs of
Remediatlon (whether or net performed voluniarily}, stising cut of or in any way
mlating to any Goviconmental Laws, Hazardons Materials, Repulated Subsiances,
1I8Ts, ot athér environmheptn]l madters concerning the Property. 1t is expressly
undersiond and pgreed thet Lessee’s obligations under 1his Section shall survive
the expiration or earlier lermination of this Lease for any ceason.

(W)  Right af Entry. Lassor and any other person or entity designated
ty Lessor, any receiver, agy represemtative of 4 Qovernmenta]l Aulhority, and any
envimnmental sonsultant, shall have the right, but not the abligation, to colsr
wpon the Property at all reasomable times (including, without Limitation, in
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connection with the exerciss of any remedias set forth {n this Lease} 1o assess any
and afl espects of the environmental condition of tha Property and its use,
imcleding but not limited to condisting any eovimmumental assessment pr audie
{the scope of which shall be determined in Lesser’s sole and shsolule discrotion)
and laking samgles of soil, gronndwaler or other water, air, or building materials,
and condusting other invasive lesting. Lesses shall coopernte with and provids
eccess W Lessor and any other person or eotity desigoated by Lessor. Apy such
assegenenl or invesligation shall be ot Lessee's sole cost and expense.

{(vit) Surwival, The obligntions of Lesses and tho righis and remedies of
Lessor under this Seerion 12,1 shell survive the lemminelion, expimtion andior
rojeame of this Lease.

B, Engrombroncesr, Layses shall canoply with and perform all obligations of
Lessor under all easements, declarations, eovenants, regirictiony and other items of record
now ar hereafler ensumbering the Propeoy,

13.  Condition of Property; Maintenanee, Lessee hereby acoepts the Properly “AS
15" and “WHERE [3™ with no represenmmiion or warmanty of Lessor as to the condition therenf,
Lessee shall, at its sole cost sod expense, be respongible for (Y kcoping all of the buiiding,
flruemares and improvements erected on the Progerty in good and sabatantial ocder and repair, {b)
tepair ar reconsiruet damage or desiruction i amy bullding, struciuses or improvemenls erccied
on the Property from acls of God of any other calasirophes, and (¢) making all strocturel, exderior
and interior repaits and reptacements which Lessee mey desire or which otherwise may be
required o eny buildiog, siuctures or improvements erceled oo the Propeny.

19. Waste; Alterations and Improvements, Lessee shall not commit actual or
constructve woste upoh the Property. During the Lease Torn, Lessee shall not underake any
gllgrations or fmprovements to the Propenty individoaily costing mare than One Hunadred
Thousand and 08100 Dolurs ($180,000,00) wilhout the consent of Lessor, provided, however,
except for altorations raquired pursuant t6 Scetion 12.0, Lessas may not undortake any alteralion
ot improvement that would be subject 1o any Environmental Lews (whether during consmuction
or upon completion) without the prior writien consent of Lessor. Notwithstanding the Torepoing,
Lessee may underake or permil any alteration or improvement, without the prior weillen consent
of Lessar, that docs pof require [endlord approyal under ihe terms and provisiens of the Assignad
Leases and dhe build ot of Lessoe™s oxecutive office suito an the ground foor i progress as of
the Bffective Dmie. I Leesor’s onsent is required hejeunder and Legsor cousents (o the making
of any such alterations, the same shall be made by Lesses at Lemses's sole expense by a licensed
contraclor and according fo plans eod specifications approved By Lessor and suhfeet Lo sich
otlwer condltions 05 Lessor shal] require.  Any work at any 1ime commenced by Lessee on the
Property shall be prosecuted diligently o completion, shall be of pood workmanshipy and
materials and shall somply fully with all the terms of this Lease. Upon completion of any
slterations, Lessee shall promptly provide Lassor with {A) evidencs of full peyment to all
laborers and materalmes contributing Lo the altgrations, (B) an archieel’s corlificate cenilying
the allgrations lo have been campleled o conformity wilh the plans and specifications, {C) a
certificats of accupency (iF the aiterations are of such a nature as woold require the izsuanes of a
gerilficate of oeeupency), snd (D) mny other docurnenis or informalion reasonably requested by
SH1-5201-4A524
SpietMHI

413 Wiasaro Dy, Fena, NY
File Ko T4 IR-5029 13

WL002234B 51000047

3528



Lessor, Upon lhe oceurrence of any addilion o or alteration of the Property, Lesses shail post n

notice et the Froperry identifying Leasoe as the respensible party for 21l wark relating to any such

additions or alterations  Amy addifion lo or altemiicn of the Property shall be desmed a port of

e Preperty end belong to Tessor, and Lessee shafl exccutz and deliver to Lessar such

:l:stlﬂmcnis ay Lessor mnay require to evidence the ownorship by Lessor of such sddition or
teratica.

5, Indemnification. Lessee agrees to usé abd occupy the Property ai its awn risk
and hereby rcleases Lessor and Lessor's agents and employeas from all claims for any damage or
injury to the full extent permltted by law, Lessev agrees that Lesgor shall not be responsible ar
lirble to Lessee or Lessze's employees, agenls, sustomerd or jnvilees for bodily injury, personal
imjury of properly damage occeasicned by the atls or omissions of sny other lessee or such
lessea’s smployees, apents, coniractors, customers or jovitees. Lescee aprees that any employse
or agent fo whom the Propesty o any part thereof shall be entrusted by or on behalf of Lessee
sholl be acting as Lessee’s agent with tespect o the Preperty or aoy parl thereof, and neilther
Lessor nor Lessor's agents, employees or coniraclors shalt be liable for any loss of or damege to
the Property ot any part thereaf, Lessee ghal} indemnlfy, protect, defend und kold harmless each
of the Indemnpified Perties from and against any ang all Losses caused by, incumed or resulting
fom Lesses's uwse and occupancy of the Property, whether relating tor (s original design or
construction, latent defects, alleralion, Mmaiotensmcs, wse by Lesses or any Person thercon,
supervigion or otherwiss, eoy claim yalsed by any tenant under the Assigned Lenges, regandless
of when such ¢laim arpse, or from any breach of, default under, or failure 1o perlurm, any term or
provision of this Leage by Lasgoe, its officars, enployees, agants or ather Persana. It is expressly
understaod pod agreed that Lessee’s obligations unsler this Section shall survive the uxpiration og
enrlier termination of this Lense for any ressan, Lessee herchy gprocs to defend, indemnify and
hold the Indemnifisd Tarties hirmless from end ageinst any end all costs, demnges, expenses,
cloims endfer liabilitles {including reasonable atlomeys' fees) arising out of or in coanection
willi the Assigned Leases

16, Qulet Exjueyment. So lpng a5 Lessce shall pay the Remal and other Monsmry
Obligations hereln provided and shall keep and perform all of the temmg, covenants and
cooditions of s parl hersin contained, Lesaee shal! have, subject and subcrdinate to Lessot™s
rights herein, the cight to the peaceful and quiet occupancy of the Praperty.

17.  Inspection. Laessor and i authorized representatives shali have the dgbt, o all
reasonable limes and upon piving reasonable prior nolice (except in e svent of an smergency,
in whith sasg no prior notles shall be requirad), to anver the Property of any part (hareot amd
inspect the zame. Lessee hereby walves any claim for damapes for any injury or inconvenience
0 or interference with Lessee’s busincss, ony loss of occupancy or quie! enjoyment of Lhe
Propeity and any other loss oceasioncd by such eniry, but, subjeot 10 Section 37, excluding
damages orising as 2 vegult of the negligence or intentonal misconduct of Lessor,

18. Condemnpation and Casualty.

A Neiification. Laszsee shell promptly give Lessor and ony mortgagee (if
required by the lerms of aoy applieable moripage or deed of irust and Lessee bas regeived
potice thergnf) wrlten molice of (i) any Condemmation of the Property, (i) the
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conumenesment Of any proceedings or  acgotiations which might rtesull in &
Condemnalion of he Property, and (iif) any Casualty to the Property or any parl thereof.
Such notize shall provide a gencral description of the nature and exteni of such
Condemmnation, proceedings, negolistions or Casualiy, and shall fnclude copies of any
dpcoments or notices received in coonection therewilh.  Thereafer, Lesses shall
promptly send Lessor coples of all nolices, correspondence and pleadings relaling Lo ony
such Cogdemnation, proceedings, negotiations or Casualty,

B.  Partiof Condemnation nr Casualty. Except as otherwise provided in
Seclion 18.C, jm the evept of @ Condemnation which is not & Tolal Condemnation
(Patial Condewitinlion™), or » Casvalty which is not a Totat Cesualty (a “Parigl
Gaoelty), sl Met Awards shall bz paid to Lessor.  In the event of a Parial
Condemnation or # Partial Casualty, Lessor shall have the option to terminate this Lease
by notifying Lessee in writing within thirty {30) days after Lessco gives Lessor notice of
such Partial Condemnation ar Partial Casualty or that title has vested i the condemning
auihority, o to confimua thia Leass in effect, which «lection shall be svidensed by sither &
notice from Lessor o Lezsee, or Lessor's fRilure (o nolify Lassee in wrlting that Lessor
has elested tn 1erminate this Lease within such thivty (303 dey perind, Lessee shall have »
period of sixty (60) devs afier receipt of Lessor’s notice tg tenninate referonced shove
during which to ¢lct, despite such Lessor notics of tenminetion, fa continue this Lessa on
the terms herein provided. If Lesses docs nat elest 40 continue this Lease or shall fail
during such sixly (80) day pedod to notify Lessor of Ledsee's intenl lo continue this
Lease, then this Lerse shall icrmimate as of the last day of the month during which such
sixty (60) day poriod expired. Legsce shall vacate pnd sucender the Property by such
terminotion date, in accordance with the provisions of this Lazse, and afl obligstions of
gither pary bereunder shall cease as of Lhe date of tormination, provided, fowever,
Leagee's cbligations to the Indemntficd Parties under any indemnification provisions of
this Lanse ond Lesses’s obligations to pay Reotal und all other Monetary Obligations
(whether payable to Lassor or a third party) accruing under this Lease prior to the date of
termingtion shell survive such tennination). Tn such ¢vent, Lessor may retain all Net
Awards relmed to the Pactial Condemnpation or Purlini Casualty, nad Lessee shall
immediately pny Lessor an amount equal Lo the insurafice deductible applicahle 1w eny
Partial Casualry,

1f Lessor €lects not Lo terminate this Leage, or if Lescor elects to terrainate this
Lease {5 provided above) bul Lessee elects in continus this Leasz, then this Laase shall
contime in full force and cffoct on the following tznns: all Rental and other Moneisry
Obligations dus wnder this Lease shall contoue wnabated, and Lessee shall promptly
cormmuence and diligently prosecute restoration of the Propeny Lo the same condition, as
pearly a3 practicable, as prior w such Partial Condemnation or Parlial Casuslty as
approved by Lessor, As the resiomation of the Proporty progresses, upon the writen
request of Lesser (accompanisd by swidence reasonably satisfactory 12 Leasar that such
amount hes been paid or is due and payable and iz properly pact of such costa apd that
Lesges has complied with the terms of Section [4 in connection with e restoration),
Leagor shall prompily make availsble in instatlmema, subject tn reasonable conditions for
disbursemeant impased by Lessor, ao amount up to but not exceeding the amount of any
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Net Award received by Lessor with respect to sneh Partial Copdempation or Panial
Castialty. Prior to fhe diBbursemeni of any portion of the Net Award with respect to 2
Partial Casualty, Lessee shall provide cvidence reasonably satisfactory o Lessor of the
paymen{ of reatoration expenses by Lessce up lo the amount of the insumnce daductible
applicable 1o such Partial Casnalty. Lessce shell be entitled w keep uny portion of the
Net Awand which may be in excess af the cost of restorafion, and Lesses shall baar all
additional Costs of such resloration in excess of the Met Avward.

C. Tolal Condemnation and Total Costsalty. In the event of a Condemnatien
of 81l or substantially all of the Property or & Pactial Condemnatlon, m either event thal
results in Lessee making o good faith delermination that the restoration end contlnued use
of the remajnder of the Property s 8 Permitied Facility would be uncconomic
(collectively, a “Total Condemnation™, or o Casualty of all or substantially all of the
Propecty or = Partinl Casualry, in ¢ither evenl that resnlis in Lescee nmaking a good faith
delermination Lhat the restoration and coptinued sz of the Property as a Permitted
Facility would be aneconomis (collectively, a “Total Casually™), then, in such eveat:

(I  Awards. Tessorshali be entitled to ceceive the enrire Net Award in
connection therewith wilthout deduction for any eslate vested in Lesses by this
Lease, and Bessee hereby cxpressly assigns 1o Lessor all of irs gight, title and
intereat in and to every such Met Award and sgrees that T.essez shal) not be
entitled 0 any Net Award or other payment for ibe value of Lessec’s leaschold
inlereat in this Lease, Lestee shell he entitled to clalm and receive any award ar
payment (rom 1the condemning awthorily expressly granted for the wking of the
Lesspe Peracoally, any tisumnce proceeds with respect lo the Lessse Personalty,
the intsrruption of it8 business and moving expenses, but only if such tlaim or
award does not adversely affect or intecfere wilh the prosecution of Lessor’s claim
for the Total Condemnation or Tolal Cesualty ar otherwise reduce tha amonm
reegrerable by Lessor for the Tolal Condemnation.

(i)  Oplion Ta Terminate. Lesser shall have the right to lermizate this
Lease Wy notice (the “Terminglion Wotice'") given to Lessor not Jater than (hirty
(30) days after e Total Candemnation ot Tetal Cosaalty, as applicable, The
Termination Notice musl: (1} specify a date an which (his Lease shall termicate,
which date shall be the Jast doy of o calendar month accureing not eartier than one
hundred teventy (120) days and not later then one Bwndred fifty (150) days afler
the delivery of such netice (the *Early Termingtion Date™); (2) contsin a
certificate executed by an officer of Lessee which (T} describes the Total
Condemnation or Total Cagualty, and (II) represents and werronts thixt either all of
ihe Froparry bas been taken, dumsged or destroyed, or that substantially all of the
Properly hes boen taken, diunaged or dasiroyed, and Lessee has determined m
good fail that the restoration and centinued uge of the memainder of the Property
es & Pormoitted Facility would be uncconomic; and (3) if the Early Termination
Date shall ccgur prior to the commancement of sy Extension Options which may
be exerised pursnant to Section 3, contain an irrevocublo rejeciable wrilten offer
{the “Hojectoble OfTer™) of Lesses to purchase Lessor's mterest in the Property
end in the Net Award for such Tolal Condemnelion or Tolal Cosunlty, as
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applicable, en the Early Termination Date for s purthese price {the “Loss Value™)
equal to the presier of the fair morkel value of the Propexty as of he Eacly
Termnination Date, or Lessor's Total Invesomenl,

(i) Early Termination Date. If the Early Termination Date shall oecur
prior  the commencement of amy Extension Optlons which may be exercised
pursuant Lo Seclion 3, Lessor shajl have sixty (50) days from tha delivery of the
Termination Motice to deliver to Lessce writlen notice of its electlon to accept oo
rejest aoy Rejectble Offer conlaired in the Termination Nolice, Lessor*s failure
lo deliver such nelice wilhin such time period shall be deemed to constitue
Lesaoe'd neceplancs &f Lhe applicable Rejecmble Cller,

(iv)  Lewsor Acceptance of Rejectable Offer. If Lessor accephs or is
decmed 4w have secepted Lthe Rejectable Offer, then on the Early Termination
Detc or such other date as the partios may mutually ngree im writing, Lessor shall
sell and convey, and Lossee shall purchase for the applicabls Loss Valug, Lessor’s
interest in the Propetty and the Net Award, Lessce’s obligations vnder this Leage
shall not be terminated until the applicalile Lags Value und oll Rental and other
Monetary Obligations due und payeble under thiz Tcase prior ty the Barly
Termipution Date, of such other date as the partics inay muteally epre¢ in wriling,
wie paid in Foll, Upon such payment, {1} Lessor shall convey the Property to
Lesges "n3-is" by special warmnty deed, subjact to pll maters of record, axcep
far copsensual Hens, evcombranges or other intergsis pruated by Leseer {other
than those gmanted by Lessor at the roquest of Lessee), snd withoul
represeneations other than those requirsd by appliceble Tow: and (2)ali
obligations of either party bereunder shall cense as of the Tatly Terminativn Dalc;
provided, however, Lesice’s chlipations w the Indempilied Parties under any
indemnification provisions of this Lease and Lessee's obligations to pay any
Monerry Obligations {whecther poyable w Lessor or a third parly) scerning wader
this Lease prior to the Enrly Termination Date shall survive the keomnination of this
Lease.

(v)  Lessor Rejection of Rejectable Offar, 1f Lassor rejects the
Rejectable Offer, or if the Parly Termination Date shall occor after dhe
commencoment of any Bxtension Oplichs exercised pursuent 1o Section 3, then
{Lythe Nei Award shall be pnid to and belong to Lessor; (2) oo the Carly
Termination Date, Lessee shall pay I Lesgor all Rentat snd gther Moneinry
Obligarions thea die and payable under this Lease; apd (3) all obligations of
either pacty hereunder shull cemse as of the Eorly Terminaton Date; provided,
fowever, Lesscc's obligattons ta the Indemnified Parties under any
indemnification provisiony of thiz Lease and Lessee's oblipations wr pay any sumg
{whelher payable lo Lessor or a thitd party) acoming undar this Leasa prior to ibe
Early Temminaljon Date shall survive the termination of this Lease,

0. Paymant of Cosys. Lessee shall be sotely responsible for the poyment of
all Costs incurred in connection with the conveynnce of the Property 1o Lessec pursuant
to this Section 18, including, without limitation, to the extent applicable, the cost of title
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insurance, survey charges, Stammp toxes, mocigese fexed, transfer [ees, scrow and
recording Eces, toxes imposcd on Leaser 22 o regult of such copveyanse, TaXes imposed it
connection with the iansfer of the Propenty to Ledses or the termination of thiz Lasse
pursuant to the provisions of this Section 18, Lessce's atarneys® fees, and the reosomable
atformeys ' foes and expenses of counse] W Lessor,

E. Inswrance. Any loss under any property demape inurance required to ba
tnaintained by Lessec shall he adjustad by Lessor, Any awand releting o a Toml
Condemmztion or a8 Pardal Condemnation shall be adjusted by Lesser or, ol Lessor's :
election, Lesser, Notwithstanding Lhe foregaing or any other provisions of this ;
Section 18 Lo the contrary, if at the time of any Condemaation or aoy Casualty or at amy
iime therzafier an Event of Defoult shall bave oceurred and be continaing, Lassor (5
hereby autherized and empowered dul shell not be obligated, in the aane and on behel?
of Lesses and otherwise, lo fils end proseeole Lessea’s claim, if any, for a Net Award on
aseount of such Condemnation or such Castalty and W ¢olles such Net Award and apply
the sgme to the curing of such Bvent of Dafault and any other then exisiing Event of
Deliult under this Lease ancfor w the payment of any amounts owed by Lesseo Lo Lessor
under Lhis Leass, in such order, priority and prapodions as.Lessar in s discretion shall
doam praper.

F. Leesee Obligation in Event of Cosugfly. During all periods of lime
following o Casuelty, Lessee shall take reasonahle steps to ensude fhat the Property is
setwre and does ot pose aay sk of ham fo any adjoining propery and Persons
{including owners or occupants of such adjeining property).

G. No Limitations, Notwithstending the foregaing, nothing in this Seation {8
shall be comalrued as limiting or otherwise adversely affecting the represeniabions,
warnunties, ¢covenents and charactcnizations sei forth in Lease.

19.  Falr Market Value. With rcapect to Lhe delormninedion of fair market value for
any purpose under this Leese, if the parties are unable to agree upon ike fair market value, then
an independent MAL appralscr shall propare an appraisal of the fair market vatue of Lhe Property,
inclrding any ndditions or renovations thereo. In delermining the it marksl value of the
Property, the appraiser shall utilize lensed foe income approech (assuming all aption periods are
exercized) 0 value, which shall constituie the fair markat value of the Propermy,

20.  Delaull, Conditignal Limitations, Remedios and Measure of Damages.

A.  Each of the foflowing shall be an event of default by Lesses under Lhis
Lease (each, an ‘Even] of Defuul)"):

] if any represenintion or warronty of Lessce sct forib in this Leass is
lise in any respect, or If Leeses renders any false siatement of account, that
results in & Materlal Adverse Effect; provided, Aowever, if any such breach of 2
representation ot waranty does not place any riphus or property of Lessor in
immediate jeopandy, as determined by Lessor io ils reasonable discretion, then
guch breach shall not constitite an Event of Default hereunder, unless otherwise
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expressly pravided heren, uplasa gnd until Leaent shall have given Lessee notice
thereof and a period of thirty (30) days shall have elepsed, durinp which peried
Lesses may coreet or cure sueh breach, upon fellure of which an Bvent of
Default shall ba deemed to have occurrad heceunder witheut further awlice or
demand of any kind being required.  If such breach zonnot reasonably be cured
within such thirty (30) day period, as determined by Lessor in 1k reasonuble
discretion, and Leases is dilipently pursuing & curs of such hreach, then Lassee
shell have 2 ressomable period te cure such breach beyond such thirty (364 day
peried, which ghall in ne event excead ninety (90) days afler recaiving noties of
such breach from Lossor, unless otherwise mutuslly agreed upon in writing. [f
Lessee shall fail lo correct or cure such breach within such ninety (90) day pedod
and said peried is mot ¢xignded by Me ponies, an Event of Default shalt be
deemed to have accurred hereunder without further notice or demand of any kind
being required;

{ify it amy Rentat or ather Monelery Obligation due under this Leese js
not paid within thiee (3) Business Days of natice it is past due;

(i)  if Lessee fails to pay, prier to delinquency, any laxes, assessments
or other charges the failure of which to poy will Tesull in the imposition of a lica

apainat the Property:
{iv)  ifthere is an losplvoency Event;
(v)  if Legsee vacales or abarmons the Property;

(vi)  if Lesses fails to observe or perform any of the other ¢ovenants,
conditions or obligations of Lesses in Lhis Lonse; provided, however, if any such
fatlure docs net invalve the payment of any Monetary Obligation, docs net place
any rights or praperty of Lessor in immediale jeopurdy, os deteemined by Lessor
it ir reasonable disceetion, then such failure sball not coostitute am Event of
Defauje hereunder, unless atherwise cxpressly provided herein, unless and until
Lessor shail have given Lessee notice thersof and a peripd of thirty (33) daya shall
bave clapsed, during which period Lessse may correct or cuny such failuve, wpon
failure of which an Bvent of Default shall be decmed W have occurred hereunder
without Further netics or demand of any %ind being meyuired I such fhilure
gonncl rensopably be cursd within such hiry (30) day period, as determined by
Lessor it its reasonable discretion, and Lessee is diligently pursuing a curc of
such failure, then Lessee shall have a ressonable peried to cure such failurs
beyend such thiny (30) day peried, which shall in no svent excoed minsty (90)
duys aler recelving notice of such failure from Lessor, welessz otherwise mutually
egreed upon in wyiting. 1f Lessee shall (ail to cotrect or cure such fatlure within
such minciy {%0} doy period and said period is not extended by the paflies, on
Evenl pf Defsult shalt be deemed to have occumred bersuader without further
notice or demand of any kind baing required,
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{vii} if a final, noneppealable judgment is rendered by a coud agsinst
Lessee which has a Malerial Adverse Eflect and is not discharged or provision
made for such discharge within oinery (90) days from the date of eniry thereof;

(vill) if Lessee shall be liquidated or dissolved or shell begin
nrocoedings tovwerds its liquidatien ar disso]ution;

(i}  if fe estate or interest of Lusses in the Property shall be levied
npan of attached in any procecdiog end such estete or interest is about to be sobd
or transferred or such process shall not he vagated or discharged within ninety
(90) days aller it is made; oy

{x)  if there is em “Event of Default™ or olher breach or defanlt by
Tessee under any of the other Transaction Docunents or any Othet Agresinent,
after (he passage of all applicable notice and cure or grave perads,

B. Upon the orcucshce of an Event of Default, with or without notice or

demand, except ua otherwise expressly provided homwin of such tther notléd as may be
required by statute and connol be waived by Lessce, Lessor ghall be entitled 10 exersiss,
at its aption, concurrcntly, successively, or iu any combination, el] femedies available nt
faw or in equity, including without limimtlon, any one or more of the Tollowing:

AFIO-5RLA3ST 4
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0] ‘Ta terminate {his Lease, whereupon Lesgee's fight Lo possession of
the Property shall cease and this Lense, except pa (o Lessee's linbility, shall be
torminated

(il  To tho exienl not prohibited by epplicable law, to reonter and take
possession of the Properly {or any perl thereo(}, any or all persanal property or
Fxrures of Lesses upon ihe Property and, o the extent permissible, franchises,
liconges, aren development agroements, permin and other cights or privileges of
Lextce pentaicing Lo the yse and gperation af the Property, and o expel Lesses
and those claiming under gr throggh Lesaes, without being deermed guilly in any
manner of trespess or becoming liahle for any loss or damage tesulling therefrom,
without rasert to legal or judicial progess, procedere or action. MNe notice fom
Lessor hercunder ar undet a forciblc sntry and detainer stamote or similar law shall
constitute an alection by Lestor lo terminule Lhis Leasz unless ansh nofice
specifically so stnigs, IF Lessee she'l, aNer defait, veluntarily give up possessien
of the Property to Leasor, deliver to Lessor or its agents the Yeeys to the Property,
ot both, such actions shall be decmed 1o be in complianes with Lesgor's rights and
the acecpmnca thergof by Lessor or jts agents shatl not be deemed 10 constitule o
terceigalion of the Lense. Lessor rescrves the right following ony reentry andfer
relerting to oxercise its mght to leminate chis Lease by giving Leajce writlen
notice Lhereof, i which evenl this Leate wil] tarmivate,

{iii} To bring an nelion ageinst Lesser for eny daraages suatsined by
Lessar or any equirable relief available to Lessor and to the extenl not prohibited
by applicabla law, to seise all permonal property or fixtures opan the Propermy
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which Lesser owns or in wiich it has en interest, in which Lessor shall hove
landlord's lien and/or security interest, and 1o disposs thereof I accordance with
ke Jaws preveiling ot the time and place of such seizurg or to removo all or gny
pertion of such properly and cause the same 1o be stored in a public warehoure or
tisewhere at Leases’s gole expanse, without becoming Tioble for any loss or
demzge resulling therefrom and without resarting to legal or judicial pracess,
procedure or action,

(iv)  To rlet the Properiy cr any part thereof for such term ar tarms
{including a term which extends beyond the original Lease Term), a1 such rentals
and upon such other terms as Lessor, in 15 sole discretion, muy determine, with
zll procecds received from such relening bejng applied (o the Rental and ather
Monctary Obligaiions due from Lossce in such erder as Lessor may, in il sole
discrotion, determine, which other Monctary Oblipntions include, withous
limiption, ail commercially reasongble repossession  cosis,  bmkerope
commissions, attomeys' fees and expenses, allergtion, remodeling (which
rempdeling eosts shall nat exceed $100,000.00) vad repaiv costs and expenses of
prepuring for such reletting. Except to Lho oxtent requived by applicable Law,
Lessar shall have ao ebligation o redel the Property or any part thereof and shall
in no gvent be Hable for refusal or failure 1o relet the Property or auy part thazeof,
or, il the event of any such veletting, for refusal ar fkilure s calizct any ront dus
upon such reletting, and mo such refosal or failurc shall operate to relieve Lasser
of any lability under this Lease or otlrerwese (o affect any such Hahility. [essor
mierves (he dght following any reeniry and/or reletting to exercise its righl to
terminate this Lease by giving Lessee written notice thereof, in which event this
Lease will terminate as speeified in vaid notica.

(v} To recover from Lessee all Costs paid or incurred by Lessores a
result of yuch breach, regandless of whethor or not legal procecdings are actualiy
commaenced.

(vi) To immediatcly or at any time thereafter, and with or withont
natice, at Lessoe's solz oplion but without any obligation v da 5o, correct such
breach or default and charge Lessee all Ceotis incurred by Lessor therein, Any
sum or sums so puid by Leasor, topether with interest ot the Defruli Rate, sholl be
deemed o be Additional Replal hereynder and shall be immediately due from
Lessee to Lessor, Amy such acts by Leasor in correcling Lesses's breaches or
defaulte hereunder shell not be deemed to cure said breaches or defoults o
conslilylke any waiver of Lossor's right to exercise any ot all remedics set forth
htreire.,

(v} To ymmedintely or &t any time hereafler, and with or withow
notice, except a5 required bersin, set off any moncy of Léssce hald by Lessor
under this Lease or sny other Transaction Document or any Ocher Agreement
against any swn owing by Lessce bereunder.

ALY Maezg [, Jume, HY
File Now STa4t 3020 21

WL00Z2428 51000055

3536



e —————

(it} To seek any equitable relief avatlable w Lessor, including, without
limiation, the right of speeifie perfbrmanes,

All powers and remedies given by ¢his Sectinn to Lessor, subject lo applicable
Law, shall be cumulaiive and not exclusive of one snother or of any olher right or remedy
or of any other powers and remedies available to Lessor under thia Lease, by judicial
proceedings or clhenwise, 1o enforee the performance or abservance of the covenanls and
agreementa of Lessea ¢onfained (n this Lease, and no delay or omission of Lessor o
exercise any right or power acening wpon the cecurrence of any Event of Dafzult shall
impair any othor or subssquent Evert of Defult or impsir any rights or remedies
conepquent thereto, Every power and remedy given by this Seetion or by Law to Lessor
may be exerciged from time 10 tite, vnd 05 often as may be deemed oxpedient, by Lessor,
subject at all limes to Lessor's righl in its solo judgment to discomtlmie any work
commenced by Lessor or change any course of action undériaken by Lessor.

2.  Mortgage, Sobardinaton and Attornment. Lessor's intersst in this Lease
andfor the Praperty shoall not be subordinate 1o any licns or cocumbrances placed wpon the
Froperty by or requlting from ery act of Lesscs, and nodiing herein ¢onlained shall be eonstrued
to réquire such subordination by Lessor. Lessse shall keep the Propurty frce from any liens for
work pesformed, malerialy furalshed or obligations incurred by Lessee. NOTICE 1S HEREBY
GIVEN THAT LESSEE 1§ MOT AUTHORIZED TU PLACE OR ALLOW TO BE PLACED
ANY LIEN, MORTGAGE, DEED OF TRUST, SECURITY INTEREST QR ENCUMBRANCE
OF ANY KIND LU'PON ALL OR ANY PART OF THE PROPERTY OR LESEER'S
LEASEHOLD INTEREST THEREIN, AND ANY SUCH PURPORTED TRANSACTION
SHALL BE YOID.

This Lease at all imes shall autornatically be subordinate to the licn ol any aod all ground
leases, mortgages and wust deeds now or hereafier placed upan the Property by Lessor, provided,
that the helder of such inlerest shall et dislurk Lessee’s usa and enjoymend of Lessee's rights
under this Lease so long as Leasee is oot in dofault hereumler. Lessee covenants and agrees 1o
exacole and deliver, upan demend, such fimther instnunents subordinating this Lease o the lien
of any or w)i such pround leases, morigages or trust deeds ay shall be desired by Lesgor, or any
present or proposed morigegees under trust deeds; provided, that the terms and provisions of any
such instrymeni are commercially reasonable.

If oy morgapes, receivar or other secured perty elects to have this Lease and the interest
of Lessee hereunder be supgrior o any such griund lense, morfgage or frust deed ond evidences
such clection by notice given 10 Leasse, Lhen this Lease and the intereyl of Lesdee harsunder shatl
be deomad superior o ANy fuch ground |ease, mortgege or ust desd, whether this Leass wag
execuiad before or afler such ground lease, morignge or must decd and in that event such
wortgages, roceiver or other scourcd party shall have the same righls with respect L this Leoase
as if it had been excculed and delivered prior 10 the execution and delivery of such ground lease,
morgage o1 trust decd and hed been assigned to such mongagee, receiver or ofher secured party.

In tho event any purchaser or agsignee of any mongagee at & foreclosure sale acquires
Litle to Lthe Property, or it the event that any mortgages or any assignes otherwise sucerods by the
rights of Lessor as landlord under this Lease, Lessee shall attom to montgages or such purchaser
410124383529
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or assignee, ag (he case may be {a "Sugcossar Lessor™), ond recognize the Successor Lesgor a8
lesaor undet this Lense, wnd, if the Successor Lessor in its sols discretion eleck to recopnize
Lessee's tenancy under this Lease, this Lease shr)] continue in fall force and effest as a direct
lease helween the Successor Lessor and Lessee, provided that the Successor Lessor shall only be
lizhle for any cbligations of Lessor under this Lense which acerue afler the date (hal such
Suceessor Lessor acquires tinle. The foregoing provision shall be sclf-operative and effective
without the execution of any furthes instruments

Lessee shall give written notice to any lender or mortgages of Lessor of whom Lessee is
notified of in writicg of eny breach or defaslt by Lessor of any of its obligations under this Lease
and give such lender or mortgagee the same rights to which Lassor might be entitled 4o cure such
default befivee Lessee may exercise any remedy with respect therefo. Upon request by Lessor,
Lesses shall aunthorize Lessor to release to any lender or mongages Lesses's and/or Guarantar's
financial staterments delivered to Tessor pursuant to this Leuse or any Other Apresment.

22, FEsioppel Certifleate. At any lime, and from lime to tims, sach porty shall,
prampily and in no event leier thon bwenty (20) days afier 2 request from the other execute,
acknowledge and deliver to the cequesting party, a5 the case may be, a eortificate in the Form
supplicd by the requesting party, cortifying: (A} that thig Lease is in full force and effecr and hag
not been modified {or il modified, soMing forlh all modifications), =, if this Lease is not in fill
lorce and effect, the certificate shall so specily the reasons therefor; (B) the commencewnent and
expiration datcs of the Lease Torm; fC) 1he date vo which the Ttearals have been paid under this
Lease and the emount therenf then payable; (D) whether there are then any existing defaulrs by
Lesace or Lessor in the performance of its obligations under this Lease, and, il there ate eny such
defaulis, specifying the namre and exiend thoreal; (E) that no notice has bean reccived by the
certifying panty of any default under this Lease which has not been cured, except es 0 dofaulls
specifiad in the certificate; {F) the capacity of the pemson executing much cenliffcale, and ibat such
person is duly authorized to execule the samc on behalf of Lessee; and; () and any other
informavon rasonsbly requested by the requesting party,

2. Assignment.

A.  As B maleral inducemcnl to Lessor's willingoess to complele he
tansactions contemplatad by this Lease (the “"[tangaction'’) and the other Transastion
Documants, Lessee hersby ngrees thot Lezior may, from time to time and at any time and
without the consent of Lesses, engage in il of any combination of the following, or enter
inlo agreemenls I connection with any of the followlng or in accordance with
ceguirementy thet may be imposed by applicable securities, 1ax o other Laws: {i) the sale,
assignmend, grant, conveyshoe, imnsfer, [mencing, re-fimancing, purchasc or re-
acquisition of the Property, this Leaso or ony other Transaction Docunent, Lessor's fght,
title and interest in his Lease or any olkhar Tranggction Document, the servicing rights
wilh respect to any of the forogoing, or participations in any of the foregoing, or (i) 2
Securitization and related tensactions. Withour in sny way limiling the foregoing, the
partics acknowledge and agree thet Lassor, (n Its sole discralion, may assien this Lease or
Ay interest hercin to enother Person (including without limitation, a taxable REIT
subsidiary) in order Lo maintoin Lexsar'y or any of {ig ARliates” status as a REIT. In the
event of any such sals or essignment ether than a secorily assignment, Lesses shall attnrn
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to such purchaser or assignee (so long 88 Lessor and such purchaser or assipnee notify
Lf.?,r:eu in writing of such transfer and guch purchaser or assignee expreasiy sssumes in
writing the obligatiens of Lessor hereundes), At the request of Lessor, Desseor will
cxecute such documenis confimung the sale, ngsigoment or other dransfer and auch other
agresments as Lessor may rensonably request, provided that the same de nol ineresse (he
liabitities amd obligations of Ledsez horeunder, Lessor shall be refioved, Fom and alter
the dats of such Lransfer or conveyance, of liability for the performance of any obligation
of Lessor contained herein, axcept for obligations or liabilitics accrued prior o sogh
assignment or sale,

B Lessee acknowledges that lessor has celied both on the business
experience and ereditworthiness of Lassee and upon die pattleulnt purpases For which
Lessen intends to use the Properly in entering into Lhiy Lesse, Without the prior wrirten
conisent of Lesser, which consent will nol be uareasonably withheld, (i) Lessee shall not
asaipd, wansfer, convey, pledps or mortgage this Lease ar amy interest thersin, whether by
operalion of law or otherwise, ({i} ne Chenge of Control shall eeeur, and (ii) no interoat
in Lesses or any Guerantor shall be pled ged, coéumbered or assigned 25 colluteral. With
rogpect W any requesicd assignmant, Lessar-shall consider such matiers us Lhe axpetignos
and financial swrength of any aasignee, the sysumption by amy assignee of all of Lessec's
obligations hereunder by umdertukings enforcesble by Lessor, and the transfer to or
procurement of el! necessary licenses and tranchizes (o an sasipnes m order 1o contitue
operating the Property for the purposes herein provided, At the tine of any assignment of
this Lense which is spproved by Lessor, the essignee shall assume alf of the obligations
of Lesseo under this Lease pursoant to Lessor’s slandard form of assumption agreement,
Such assignment of thc Property shall relicve Lessea of its obligations respecting this
Lease swcept far those obligations arising pror to sueh amipomenl. Any assipmnent,
wensfer, conveyance, pledge or morigage in vielation of this Ssctieh 23 shalt be voidable
at the sole eption of Leisor, Any consenl lo an essignment given by Lessor hersunder
shall not be deemed a consent to any subszquent wysighment

o Lessee shall not sublet mny or &ll of the Property withowt the prier written
consent of Lessor, which consent shall not be uarcasonably witbheld, provided that the
remlal rale for the sublimsé i ot a corrent market cate ind the ageregale amotmt of the

Propemy subleared to s party other than Winaer's Geming, Ine. or an A Tiflate of Lesses

shall not exceed 10,000 squere fecct.  Notwilbslanding the foregoing, Loagor
acknowledges and agrees thut Lesses may subleese the Property pursuant to the Assipned
Leasas and any awtensions thereof,

24, Norrpas.  All notices, demands, designatipns, cedificarcs, requesis, offers,
consents, npprovals, sppointments and other instrumens given pursuant to this Leasp
{eollestively called “Notizes™) shall be e writing end given by sny ome of the following:
{A) hand delivery, (B) sxpréss overnight delivery secvica, {C) cenilied or registered mail, retum
receipt requosted or (D) electronic mail message, provided that 2 copy of such electronic mai)
mnessage is also zent via ceriified or registered matl, retumn recelpl requested, within one Business
Day of Lhe watsmission of such elsttronic mefl message, and shall be dezmed to bave been
delivered upen (i) receipt, of hand deliverod, (ii) the pext Duslness Day, if delivered hy a
reputable oxpreas overnighl delivery gervice, (fii) the third Business Day following the day of
ARIC-S1E3-8352A
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dup_nsit of such 'r.o'cice with the T__rnited Stazes Posial Service, if sent by eertified or registerad
mail, retum receipr requesied, or (iv) trangraission, if deliversd by electronic mail pursuant k the
requiremenis of Section 24(D) abavs. Notices sholl be provided o (he parties and addresses {or
¢lectronic mail addresges) specified below

W io Lessee; Berry-Hinekley mdustries
425 Maegtro Dove, Sulle 200
Reno, Nevada 8551
Atin: Paul Mombite
Telzphene: ( H
Telecopy: ( }

E-mail: pmombitoggiiffus.com

With a copy tor Hodgeon Russ LLP
One M&T Plaza, Suite 2000
Buflalo, New York 14023
Alto: Sujaa Yalamanehili
Telephone: (716) 348-1657
Telecopy: {?716) 8490349

E-mail: syalamani@hodggonciss.com

Ifto Lessor; Spirit Master Funding I, LLC
14631 N. Scoitsdale Rord, Sujte 200
Scolicdale, Arizons B5254-2711
Atlentign: Michael T, Bennett
SV, Opemtions
Tefephone: (430} GO6-6508
Telecopy: (480) 606-0826

E-Moil: mbenneti@spiritlinance vorm

With a capy to: Kutak Rock LLP
1801 Califormin Sueet, Suile 3100
Denver, Colomde 80202
Atrention: Pappy A. Richter, Esq.
Telephone: {303) 287-2400
Telecopy: (303} 292-7759

E-Mail: peggy.richter@lartakeogck com

ar lo such other addrexs or such other person as either party may fom time o tme herealler
specify o the other party in a notice delivered in tha manmer provided above.

15,  Holdover, If Lessee remoins in pussession of the Property afler the expiration of
the et hersof, Lesstes, at Lissor's oplivn and within Lesser's sale diserttion, may be docmed &
wrani on a moath-to-month besis sod chall condnue {o pay Renmls and other Monetary
Obligations in the ampunts hemin provided, excep! that the Dase Monthly Rental shall be
sutomatically increased 1o one hundred filly percent (150%) of Lhe last Base Manthly Rent
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peyuble under this Lease and Lesses shall comply wilh a!l the terms of this Loase; pravided that
nothing herein noz Lhe acceptance of Rental by Lessor shall be deemed a consent to such bolding
over, Léasses saall dofend, indempify, prolect and hold 1he Indematfied Parlies harmless fiom
and against any and all Losses resuiting from Eessee's filwrs 1o suvender possession upon the
::xpunlion vf the Lense Term, including, without imitation, any claims made by sy succeeding
SISEL.

26.  Inteptonally Deleted,

27, Removal of Personuly. Althe expiralion of the Lease Tenn, and if Lassee iz not
then in breach hereof, Lesseo may remave from the Property all personal properly belonging to
Lessee.  Lessee shall repair any domage comted by suck removal and shall Jeave alt of the
Property broom clean and in good and working condition and repuir dnsicte and o, Any
property of Lassce left on the Froperty on she tenth day following the expiralion of the Lease
Term shall autoatically and immediately becone the properry of Lossor.

28.  Finapcial Statements; Compliznee Certifteate. Within forty Ove (45) days
aftcr the cnd of cach fiscal quartzs and within one hundred tweaty (120) dayz after the end of
euch frucal yeur of Lessee, Lessea ghall deliver (o Lesgor (A) complele financizl statements of
Lessec and Guerntor, or more frequenily upon sequest by Lessor including a balance sheet,
profit and logs statement, slatemoent of chonges ip faancial condition and aft olher refaled
schedules for the fiscal period then ended; and (B) income staternents for the business al the
Property. All such finonedal atatements shall he prepared in accordance with aenerslly sccepred
agcounting principles, consistently applied bom pariod 1o perisd, and shall be conificd w be
accurate and complete by an officer or dircetor of Lessee and Guarsnior, respecrively. Lessea
underztands that Leesor will eely upon such fingncial slolements nod Lessee reprecents Lhat such
relimee is reasonable In the evemd that Leseec™s property and business at the Property is
ordinarily consolidated with olher buginess for Fnpocial statéméents pucposes, such financial
statements ghall be prepared on a consolidated basia showing separately the sales, profits and
losses, assete and liabitities pertaining to the Properly with the basis for alloeation of overhend of
other chivges being clearly set ford, The {financial ststeracnts delivered ro Lessor peed not be
audited, but Losses shall deliver o Lossor copics of any audited financial staternents of Lessee
and Guerantor which moy be prepared, as soon 85 Lhey are available. Within thirty (30) days
afler the end of each fscal yenr of Lessee, and upon prior writien requess by Lessor, Lesses shall
deliver such complinncs certificale W Lessor as Lossor rmay reasonsbly require in order fo
catablish that Lesses is ia complance with ali of its obligations, dutics and covenrnts vnder this
Leage,

29.  Foree Majeure. Aoy prevention, delay or stoppage due to sirikes, lockouts, acts
of God, enemy or hostile governmental netion, ¢ivil commolion, firs or other cacuuly beyond the
control of the party obligated to perfarm (each, a “Force Majsure Bvept™} sholl excose the
performance by such party for a period cqual o any such prevention, delay or stoppage,
exprossty excloding, however, the obligaions imposed upon Lessce with respect ¢to Rental and
othar Monclary Obligalions w be paid hercunder.

30.  No Merger. Thers shafl be no merger of ihis Loas¢e nor of the leasshold estate
created by this Lease with the fee eslale in or ovmerghip of the Property by reason of the [aet that
ARHI-S283-52504
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the same person, corporation, [irm or olher enlity may acquirc or bold or own, direcliy or
indirecily, (A) this Leass or the lsasshald 2siple created by (his Ledss or any intereat in this
Lease ot in suck leasehold csrate, and (B)the fec csisle or ownership of the Propercy or any
interes| in such fes estate or ownership, No such merger shalf oceur nnless and uniil all persons,
corporations, firms and other entities having eny interest in (i) this Lease or the leasehold eslate
created by this Leass, and (i) the fee estate in or ownership of the Proporty or any part thereof

sought

to be merged shal] join In a2 writlen ingicument effecting such mergoer and shall duly

record the sume.

3L Characlerizaifon,

A,  Lessor and Lessee ackmowledge and warrani to each other that cach llas
been represented by independent counsel ond has exconted this Lease afler buing Fally
advised by said counsel as to its effect and sipnificance. This Lease shall be interpreted
end constrved n a fmir and impanis] manasr wilhout regard o such faclors s the pary
which preparcd the instroment, lhe ntlalive bergaining powers of lhe parlies or the
domicile of any party. Whenever in this Lease any words of obligation or duty see used,
such words or sxpressions shall have the same force and eifect as though made in dhe
forta of a covenanl,

B, The following expressions of inlent, representouons, warmoties,
covenants, agreements, stipulations and waivers are a material inducement to Lessor
cntering lolo this Laase

{iY It js the intent of the parties hereto, and the parties agknowledge
and agree that they have executed and delivered Lhiy Lease with the understanding
that (1) this Lease @ & Yime lease,” s not a fnancing fease, capitel lease,
monguge, cquitable morigage, deed of trust, st agreement, security agreement
or other financing or Lrust oungement, and the cconoiic realities of this Lease
are those af a e lease; and {2) the business relalionship created by this Lease
and any related documents 13 solely et of a long-lerm commmercial lease between
Lessor and Lessee, the Tease has been entered into by both parfies in relinnce
upon the economic und legal bargalns contained herein, ond aone of the
agreements coptained berein i inlended, por shall the samc be deemsd or
construcd, to creale 4 partncrabip between Lessor anil Lessce, to make tham joing
venturers, 1o make Lesses an agent, legal represeniative, partner, subsidiary or
cmployee of Lessor, nor to make Lessor W any way responsible for the defus,
obligations or lasses of Lesses,

{ii)  E=ach of the parties herels covenants and aprees to the following:
{1} each will treas this Lease (I} a2 an opersting |case pursuant o Statement of
Financlal Aczounting Standards No. 13, o9 amended; and ¢1) a9 a Lrue lasse for
state lew teporting purposes and for federal income lax purposes, For federal
incame BX putposes, each party thall repor this Leaso a4 & true Teags with Lessor
85 the owaer of the Property and Legsee as e lesese of the Property including:
{a) realing Lessor as Lhe owner of the Propeity ellgible to claim depreciation
deductions under Section 167 or 168 of the Code with respect Lo the Propery;
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(b} Lezses reparting its Rental payments as reat expense undee Scetion 162 of the
Cad?; avd {c) Lessor raporling !pe Reotal paymens as rental incode under
Section 61 of the Code; (2) each party will not, nar will it permnil any Affilinte 1o,
8t any time, fmke sny action or fail v wke any action with respect to the
preparation or filing of any sialemem or disclosure 10 Governmensl Authority,
including without limitation, any incame tax retym (ipeludlog an amtended
income wax retum), 1o the cilant that such setion or such failum to tske sction
would bs inconsistent with the inteation of the parlies expressad m this
Seation 31.B; (3) the Leese Term {including any Fxtension Term) is less Lhan
eighty percent (80%) of the estimared remaining tetnomic 1ifs of the Property:
and (4) the Bape Annual Rentel is the fait marker valne for the use of the Property
ang was aprecd to by Lessor end Lessee on lhal basis, and the excculion and
delivery of, and (he perfermance by Lestee of ils obligations under, this Leasa do
not constitute o iruns ey of all or sny part of he Propesty.

{iil)  Lessee waives any ocleim or defense basted uponm the
charscierization of this Lease as anything olher than a true Jexse ofF the Properly.
Lessee slipufates and agrees (L) not to challenge the validity, coforceabiliey or
charscterization of the leuse of the Property ag a Lrue lease, and (2) not Lo asscrt or
lake or omit fo (ake any action inconsistent with the agreements and
undersiandings set forth in this Section 31,8,

(iv)  The partics agree thal, notwidisianding any provision conlained in
this Lenge, any parry (and each employee, mepresoniafive or other aaent of any
party) may disclose o amy and all persans, withont limitaiion of any Rind, any
malter rcquired vnder the Securitles Act of 1933, as amended {lths “Segurties
Acl™), or Lhe Securitics Gxchange Act of 1934, as amended {the “Txchanpe Agt'™).

32,  Easaments. Dnuting the Lease Term, Lessor shall have Lhe right 1o grant
easements on, over, under and above tha Property without the prior conzent of Lessee, provided
that such casements will not unreysonably or materially iplerfore with Lessee’s use of the

Property.

33 Bonkrupicy. As a matensl inducement to 23301 exequting this Leass, Lessee
neknowledges nnd agrees that Lessor is relying upom (A) the financial condition und specific
opcmting cxperience of Eessee nnd Lesses’s oblipnfion to wie the Property as & Permited
Facility and (B) Lessee's timely performmoce of all of its oblipations wnder this Lease
notwilhstanding the entry of sn order for rclicf under the Bankrupicy Code for Lesses.
Accordingly, in considerziion of Lhe utual covennnts contained in this Leass and for othér peod
and vajueble conaidermtion, Lesses hereby agrees that: (i) all obligations that acerue under this
Leags (including the obligation to pay Renials), (rom und aler an Tnsolvency Event shall be
tmely performed cxact!y as provided in this Lease and any [ailure W 5o performn shall be hermful
and prejudicial te Lessor; (ii) to (he extent permitled by Taw, any and all Rentals that acerue from
nnd after the filing for bunkruptoy and thot sre nob paid a3 peguired by this Lease shetl, in the
wrount of such Rensals, constitwe administrative empense claims atlownble uoder the
Bankruptey Code with priodiy of payment et least equal to that of any other actual snd necessary
expenses incurral afr the filing for bankmptoy; [Iil) any extension of the fims peried within
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Whi_-:h _Lesses mey aessurne or reject ihis Lease without an obligation 1o cause Ml enforceable
pbligations under this Leace t ba parformed as and when required under this Lease shall be
hermfu) and prejudicief to Lessor, (Iv) any time period designated as the period within wihich
Lesses must ours alb enforccable defaults and compensate Lessor for alk pecieniary losses which
extends beyond the date of essumption of this Leass shall be harmful and projudicial to Lassor;
(v} amy essignment of [his Lease must result in all 1erms and conditions of (his Lease being
assumed by the ussipnce without alleration or amendment, and any assigament which rezuliz in
an amendmont or alteretion of the terms and conditions of this Lease without the express writlen
consene of Lassor shall be haomful and prejudicial to Lessar; (vi) any proposed sssipnment of
this Lease shell be barmful and prajudicial to Lessor if made to an assignce; (1) that docs not
possess finencis] condition adequals to opemie i Permitted Faellity upon the Property or
operating performance and experlence charcteristics satisfactory 1o Lessor cqnal to or beiter
than tho financiel condition, cpemting performance and sxperience of Lossee as of the Effective
Date, ot {2} that docs not provide guatantars of the lease obligations with Goancial condition
equai tn or betweer than the financial condition of Ihe Gueranlor as of the Effeclive Data; and
{v{i} the refection {or desmed rejection) of thiz Lease for any reason whalsoever shall congtitute
cause (or immediate relief from the oulamolic stay provisions of the Bankrupicy Code, and
Lessee slipulates that mich aulomalic stay shall be lifled immediatsly and possession af the
Property will be delivered to Lessor bmmediately without the necessity of aoy further action by
Lessor. No provision of this Loase shall be deerned a waiver of Lessor's rights or remedics
under the Banknupley Cade or applicable Low to oppose any assumption andior assignment of
this Lease, {o require mely performance of Lessec’s obligaiions under this Lease, or to ragain
possession of the Property as a resull of the failute of Lessen to comply with the terms and
conditions of g Lease or the Bankruptey Code. Motwithstagcling anyihing in this Leese ta the
contrnry, all amounts peryable by Lessee 1o or on behalf of Lessor ynder this Lease, whether ar
ot expreesly denominated &3 such, shall epnstitute “rear™ for (e purposes of the Bankmuplcy
Code. Tor puposes of this Section addressing the rights and abligalions of Lessor and Lessee
upon an Insolvensy Evend, tha term “Lessee' ghall inciude Lesses's successor in bankruptey,
whether a mustes, Lessac ks deblor it pussession or elher respansible person.

34, Atturpeys' Fees. Tn the event of any judicial or other adversarial proceeding
concaming this Lease, to Lhe extent permited by Law, Lessor tha prevailing parry be entitiad to
recover ell of iti ransomable aromeys® fees and other Costs in additien 1o any other relief to
which it mey be enlitled. In vddition, the prevailing party shall, upon demand, be cntitled to all
attomeys® fees and afl other Cosls incurred in the prepamtion and service of any nolice or
demand hereuncer, whether or zot n Jegal eclion s subsequently sommenced.

35.  Memorandum of Leasc, Concwrently wilh Lhe execution of this Loese, Lessor
ond Lessee are execnling Lessor’s standard form memoerandum of lezse in recordable form,
indicuting the names and sddredses of Lesgor and Lessee, 5 desoription of (he Proparty, the Lease
Terrn, bt omilllng Reotals and such other terms of this Leass as Lessor may ool desire o
disclose 0 the publie. Further, upon Lessor's roquest, Lessec aproes o execulc and
acknowledge a termication of Jesse andfor quit claim decd in recardable form 10 ho held by
Lassar until tha axpiration or saaner teroination of the Lease Term.

36, o Brokerage. Lossor and Lessee represent and warrant to sach other that they
have had no conversstion or negotislions with gy broker conceming the leasing of the Property.
4810330353524
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Eac_h of Lessor and Lessee agrees jo protect, indemnpify, save and kccep harmlass the other,
apains! qu from al} Iiabilftim, ¢laims, losses, Coats, damages and expenses, includiog atterneya?
fees, arising oul of, resulting from or in conneelion with their breach of the forcgoing warmply
and representation,

37.  Wajver of Jury Tral and Punitive, Consequential, Spacial and Indirect
Damages. Lessor end Lessce herchy knowingly, veluniarily and Intentionally watve the
right eithier may have Lo A trial by jury with respeet to any and all issues presented In any
actien, praceeding, ¢lalm or counterclaim braught by elther of the pardes hercte agginst
the nther or {ls successors with rexpect to any metter arfsing out of or in connegilon with
this Lease, the rclationship of Lessor amd Lessee, Lessee's use or occupancy of the
Property, and/or any clalm for injury or damage, or any enrcrgenty or stafutory renvedy,
Thls walver by the parties hereto of sy righe either moy have to & trial by jury has been
negotinted and iy an essentlal aspeet of their borgmin, Furthermore, Lessso herchy
knowingly, veluntarlly and inteationally walves the vight it mey hove 1o Seek punitive,
consexquentlal, speclal and fadirect drmeges from Lessor and ony of the AMillates, officers,
dircctors, members, managers or emiployees of Lessor o any of thelr successors with
respect fo any and all jsgues presented In any actlen, proceeding, claim or counterelzlm
brought with respect to any mptter adsing oot of or In conmectian with this Leese or any
dacumznt conteinploted hercin ar related hevety, The waiver by Lessec of any right It may
have to seelr punilive, conscquentiat, apecial and indircot damages hay been negotioted by
the parties hereto ond s an exsental aspect of thelr barpain.

38, Securieizations and Other Tramsactans. As & meterial inducement to Lessor's
willingness to complete the Transacltons contempluted by dhis Lease and the other Trarsuction
Dacumenls, Lessee hereby acknewledges and agrees thal Lessor may, from time to time and at
any time (A) upon receipt of Lessee’s consent, which consent shall not he unreusonably wilhheld
or delayed, advertise, issve prass relepses, send dirset meil o otherwize diselose information
regenling the Transaction for marketing, purposes; and (8) (1) act or permit anather Person Lo act
as sponsor, seitler, transferor or depositor of, o 2 belder of interests in, one or mare Persons or
other arronpemenis formed pursuant to 8 frust agreemeat, indenture, podaling apreemcni,
participation agreement, salc And servicing agreement, limlted Liebility company agresment,
partnership agreanent, artcles of incorporation or similar agreement or document; and
(i) permit one or more of such Perscas or amengemenis to oflcr and sell slock, certificales,
bonds, notes, other evidences of indeblednexs or secures that are directly or indirectly steumed,
collateralized or otherwise backed by of yepresent a direct or lodirect interest jo whele or in part
in any of the asgals, rights or propersy deserbed in Section 234 of this Lease, in ene or more
Porsons or ammangements holding such nassts, rights ar property, or sny of them (collectively, the
“Securities'), whether any such Securilies are privaiely or publicly offered and sold, or rated or
urreted (aoy combination of which astions and trensactions described in both clauses (i) and (i)
in this paragraph, whether proposed or completed, are referred w0 in this Lease 85 a
"Seeyrilieation”), Lesses shall cooperale fully with Lessor and any Affecied Party wilh respect
to all reasopable requests and due diligence procedures and to use reasonable efforts ¢ facilitat
such Securitization, including without limitation, providing for inclusion in any prospecrus or
other Securities ofMbring maternf such documents, finapcial snd other data, apd other
information and malerialy which would customarily be required wilh respect to Leasee by a
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purchaser, transferes, assignee, servieot, peticipanl, inveslor or rating agency lnvolved with
respeet ta such Sesuritization, end Lessee shall indemnify and hold harmless Lessor for any and
all liabilities, loases and expenses arising under the Securities Act, or the Exchangs Act, in
conpection wilh any material misstatement (or alleged misslatement) containsd L guch
information provided in writing (including, withow timiialion, electronically) by Lesses or its
officers, managers, members, employecs, or sgents, or any omission (or ufleged omission) of 2
material fact by Lessee or its officers, inanagers, members, employess, or agents, the {nclugion of
whick was necessary m make such wriiten informotion not misleading, unless such material
misstatement or alleped missiatemenl or amission or alleged omissien is caused by Lossor or its
directars, officers, mansgers, members, shereholders, employees, vr sgenis. Lessez ghall deliver
fo Lessor, any Affecled Party end to any Peron desipnated by Lossor, such stemenls and audit
letiers of reputahle, independeni cewtified public accountants pertaiping [0 ths woilten
information pravided by Lesses pursuant to this Section s sholl be reguesiad by Lessor or such
Allwcted Parly, as the case may be. Lossce lso shall deliver to Lessor, sny Affected Party and
to any Pemon designated by Lossor or say Affected Party, such apinions of counsel {including
without limitation, local counsel opinions}, appraisals, environmenial reports and zoning letters,
or updales of aoy of the foregeing, as are customanly delivered in conncction with
Securitlzalions or as may be required by any rafing agency in connection with sny Securitization.

29, Intentionally Delated,

40, Performanee ot Lesste’s Wxpense, Lessco acknowlcdges wnd confinns that
Lessor, upon notiee to Lessze, may hnpose cemain reasopalle, adrainistrative, processing or
servicing fees, snd collect ifs attomeys' fees, costs ond expenses in connestion with (a) any
gxlension, renewil, modification, amendinent and termination of (his Leasc, {b) the procurement
of certain eonsenis, waivers and approvals with respect to the Proporly or eny matier related o
this Lease, {¢) the reviow of any assignment or sublesse or propased assipament or sublensz ar
the preparstion or review af any subcrdination, noo-distarbance agreement, (dy the collection,
maintenance and/or disbusement of reserves created under this Leass or (he other Transaction
Documents, and {c} inspeciions required 10 make certain determinations under (his Laase or the
other Transection Documents, Lessee hereby acknowledgen and agrees (o pay, imemediutely
upem demond, all such fees (as the same may be incrensed or decreased from: time W time), and
any additiona| fecs of a simifar fype or naturs which may repeonably Be itnposed or incurced by
Lessor from time to time,

41,  IMiscolancous,

A Time I3 af 4re Essemce. Time i8 of tho essence wilh respect 1o aach and
every provigion of this Lease.

B, Watver and Amendwment, Mo provision of s Lease shall bo deomed
wiived ot amended except by 2 wrimen Insirument unambiguously selting forth the
matter walved or amended end signed by the party egainst which enforeement of such
waiver or amendneent (3 saugh!l, Wseiver of 2ny matter shall not be deemed 2 waiver of
the same or any other maner on any future occasion, Mo acgeptonce by Lessor of am
ampunt less than the Renlal and other Monetary Obligations stigulated to b due uneler
this Lease shall be dezmed to bo other han 2 payment on account of the earliest such
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Rental or other Monetary Obligations ther, dve ar in arream nor shall any endommement or
stalemenl on any check or leller accompanying uny such payment be desmed n waiver of
Lesser's digit {e collect sty unpaid amannts or an accord and setisfaction.

C. Successors Bound, Except os otherwise spooifically provided herein, the
terms, covenants and eonditions contained in tis Leage shall bind and imure to the henafit
of the raspective heirs, fuccessors, exectlors, administrators and assigns of pach of the
patiea hereto,

D. Capricns. Captions are used thronphout this Lasse for convenienes of
refecence only and shall rol be considered in amy manner in the construction of
inderpretoiion hereof,

E. Severabifity, The provisions of ihis Lease shall be deemed severable. IF
any part of this Lease shall be held wnenforeeable by any court of competent jurisdiction,
the remnindar shafl remain in Jelt force end effect, and such vnenfarceable provision shall
bs reformed by such court so as te give meximum legal effest to the intention of the
pariies as gxpressed therein.

F. Other Ooguments, Each of the parties agrees o sign such other and
furtker documenls as may be necessary or approprinls 10 camy out the {otontions
expreszed in this Leasc; provided such documents are reasonshly ceceplable w esch
purtica’ counsel.

G.  Entire Agreement, ‘This Lease ond any other instrurments or agrecments
referred to herein, constitule the entire agreement hetween the parties with respect (o the
subjec) matter hereef, apd thera arc no ofher reprepentitlions, warrenties or agreements
except as herein provided,

_ H.  Forume Selection; Jurisdiction; Venue: Choice of Law. For parpases of
any action or proceeding ariglag out of this Lease, the partics herets expressly submil to
the jurisdicrion of all {ederal and stale courts located in the State af Nevada. Lesses
consents that it may be served with sny process or paper by registered mail or by pemsonal
service within or without the Swule of Arzopa in 2ccordance with applicable iaw.
Furthérmocs, Lessee waives and agmes not lo assest in ahy such action, suit or
preceeding that i i9 het petzonafly subject to the jerisdiction of such courts, that the
action, sufl er procesding is broughl in an inconvenient faram or that venue of Lhe action,
suit or proceeding is improper.  Nething contained in this Section shall limit or restrict
the pipht of Lessor w commepee any procesding in the foderal or siate courts located in
the state where the Mroperty is {ocaled fo the extent Lessor deems such procecding
nesessary o advizable o exercise remediss available under this Lease, This Leass shall
be governed by the kaws of the elate i which the Property is located,

1. Counterparts. This Lense may be exesuicd in enc of more counterparts,
each of whiek shall be deemed an oripinal.
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42, Guoranty. On or before the cxecution of this Lemse, Lesses shall cause
Guaranter ko exeruty and deliver to Lessor (he Guaranty,

43.  Inteotorsally Delcted.

44.  Option to Purchise. Lesses shall bave the option 10 give Lessar notice 2t leps|
thirry (30) days prior to the 10, 20 and 30" anniversaries of the Effective Date, to the exlent
(his Leese remaing in effect, of Losses’s eloction w purchese the Property (e “Dption Nolise'™)
for the proaler of (i) their fair market valne (which fair market value shall be determined in
accomance with Seotion 19 above) ar {ii) ene hundred twenly-five percent (1235%) of Lessor’s
Tuotal Investrmens, The closing for such purchass must oceor within ninety (200 days fellowing
Lassor's mecipt of the Opticn Notice if the required approisal hus been received and, if not, 5 day
for day extension wilt be pllowed urtil the appraisal is received

Lpon exercise of this option, Lessor anid Lesses shall open 2 new cscrow acootint with a
recognlzed tide insurance company selected by mutual agreement of the parties. Such escrow
shall be subject 10 the slandard eserow inslreclions of the escraw agent, to the exient they are not
incomsistent herewith. At or before the close of escrow, Lessor shall defiver to Lhe escrow ngent
s limited worrnnty dead conveying W Ledses all of Lesgor's cight, tile and interest in the
Property free and cleat of a1l veny and encumbrances tacept licns for taxes and assessments and
casements, covenanls and pestriclions of rocord which were allached to the Praperty as of the
dute hereof, allached during the term of the Lease through Lessee's aciion or inaction, a9 the cage
may be, have been grantad by Lessor in licu of & laking by ke power of eminent domaln or the
like, or have been appraved by Lessee. In the event Leasor is vnable to convey title a5 required,
Legsce shail have the right to aceept such title os Lesser can eonvey or clact not 1o constmmate
its exercige of the option. Doth Lessor and Lessee agree lo execule 2 purchase agreermenl,
estow  inslructions end such other instument as may be necessary or appropriale to
comsummate the sale of the Propeny in the manoar bersin provided. All Cosla incusred in
connection with Lessee’s exercise of the option, including, but not Temiled to, escrow [ees, titfe
insuranca feas, recording costs of fees, ressonablo attomeys™ fees (including those of the Lassor),
gppraisal foes, slamp Laxes and tansfer fees shall be bome by Lessee. Lessee shall continue to
poy and perform all of its obligntions under this 1 cese entil the close of escrow. The purchuse
price paid by Lessee in excrcising this opion shzll be paid to Lessor of to such person or entily
as Lessor may direct ot closing in immedistely aveileble funds. The closing dare ey be
extended for u reaconable period of time lo permit Lessor o curc ttle defects or to permil either
party lo sure any other defects or dzfanlls provided each party is diligently sesking Lo curs such
defect or default and Lessee continues o perform ile obligations hereunder. In tha case of any
mortgage or other menetary lien arising by, through or under Lessor (hut not arising by, through
or under Lesses), the escrow agent shall [irs! apply the purchase price to the payment of such
mortgnga or menewry Hen, and the balance shall be paid cver ro Lessor at efosing,

Lessee shall not heye the right to excrcize this option or consummale the exercise thergof
if a1 the time of exercise Of consummation an BEverd of Default exists or is continuing,

Lessez may not sell, aasign, wansfer, hypothetate of otherwise dispoge of the option
grapted herein or any interest therein, except in conjunction with & permitted assigoment of
Legsea's entire intercat hersin and then only to the assipnee thereof, Any artempted assignment
1051181514 .
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of this option whigh s conttary 1 the erms of this Sectiap shall be deerned 1o be an Event of
Default under this Leasts and the option gtanled hesein shall be void. MNotwithslanding the )
foregaing, upon Lhe exercise of this option, Lessee may asslsn o an AfTiliate its right to purchase i
the subject Property in accordance with this section, provided that Lessee shall remein fully
obligated tg complete the purchase of 1He subjecl Property.

Notwilhsianding the foregoing, the purchese option described in Lbis Section shall be null
and voit in the event that Legsor defermings, in iy sol8 and absolute discrstion, that the sale of
the Propemny would cause Lessor jo recognize income o pain frem a “probibited transaction” as
defined under Section 857(b){#) of the Intemal Rovenue Code of 1986, as amended.}

45, Right of First Refusal/Third Party Olfer.

A Qfer.  Subject to the krms and eoaditions set forlk in this
Sestion 43 (including, withowl limitation, the condition set fonh in
Section 45.C(){5) below), eny time alter the fourth anniversary of the Bllective
Dale, if Leagor desires (o sefl the Property and receives o bona fide written offer
from a third parly which offer is in all rospects accepiable o Lessor, T.essor shall
thediver a complete copy of such bona fide third parly offer 1o Lesses (*"Thipd Ppety
Dfer'™). Upon Lessee’s regeipt of such Thied Party Offer from Lestor, end a4
wrilten stalemend of Lessor's desire 1o s¢ll the Property in accordance with such
“Third Party OlTer, Lesses shall have the right, within founieen {14) business days
of receipt of notice from Lessor, ta deliver a refeciable offer o Lessor {each, a

“Rejactable Purchase Offec™) to purchase Lessor's inlerest in the Propery for the
amgunt of the bona fide lhird party offer fo purchsse the Properily (the “Sobjegt
Purchase Price™. Lessor shall have sixty (60) days from the delivery of the
Rejectable Purchase Offer notice to deliver tu Leasee wiitien notice of its ¢lection
w cither accepl or reject the Rejectable Porshase Offer. Lessor's failure o deliver
such notice within such time perjod shall be deemed io constitulc Lessor's
acceptange of the Rejectable Purchase Offer, Tf Lessor accepts the Rejectable
Purchase OfTer or I3 deemed 10 have accepled (he Rejectable Purchose Offer, then
Lessee shall complete such purchase, subjeet o the salisfaction of euch of the
terrms and conditions sst forih in Section 45.C below., I Lessor rejects any
TRejectable Purchase Offer, this Lenge shall remain in ful) fuece and cfiect.

C. Conditione Precedent.

{1 The purchase of Lesyor's intercst In the Properly purswml 1o
Section 45.A shall be subject {0 the Fufilment of all of the following terms and
conditions: (I) no Dvant of Defbult shall have ocowred and be continuing under
thiz Lease or other Transaction Docements; (2 Lessee or, at Lesses's discrolien,
the third party offeree shail have paid to Lessor tho Subject Purchase Price,
tagether with all Rental and oiher Monsary Obligations then due and payable
under this Lenss ag of the date of the closing of such parchaso; {3} in nddition 10
peyment of the Jubject Parchase Price, Lessee shali have satishied is obligations
under Section 43D below: (4) Lessee shall not have the night lo deliver
Rejeciablc Purchase Offers unti) afler the fourlh anniversary of the Effective
AMIDAIETLIEYA
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Date; and (5) the date of e cloaing of such purchase shall ocour on the next
scheduled Bage Manthly Rentel payment date followitp Lessor’s accaptance (or
deemed acceptance) of the Rejectable Purchase Offer.

(it Onthe daa of the ¢losing of the purchase of the Property pursiant
to this Jeclion (the “Rejectable Pureiase Closing Date™), subject Lo satisfaction o
the foregoing conditions: {I1) this Laase shall be deemed lerminated; provided,
however, such termination shall nod limil Eessez’s oblipntiong (¢ Lassor with
respect to the Properry uoder any indemniffeation provisiens of this Lease
{including, withooi Jimiletion, Sections 12.D(v) end 15 of this Lease) and
Lessce's pbligations to pay any Monctary Obligaiions (whether poyabie o Leszor ;
or o third party) accruing under this Lease prior lo the Refectable Purchase .
Closing Date shafl survive the termination of this Least; and (2) Lessor shall :
canvey the Property o Lessce “as is" by special warranry deed, subject to all
matters of record {except for any conscnsual licns granted by Lesser other thon
those pranted by Lastor al the request of Lesses), and withoul representation nr
waranly.

D. Costr. Leesee shall be solely responsible for the paymcnt of all Cosw
resyHiag from any proposed purcheee purseant fo this Section 43, regandless of whether
the purchase i stmsummated, inghuding, without limitation, 1n the extcnt applicoble, the
eost of 4itle insurance and codormements, including, survey charges, slmp Iaxes,
mongage 1axes, transfec laxes and fees, escrow acd recording fess, lexes imposed on
feasor as a result of such purchase, the attomeys’ fees of Lesses and the reasonable
artorneys’ fees and expenses of counsel o Lessar,

L, Termination of Right. NOTWITHSTAMDING AMYTHING TQ THE
CONTRATLY, LESSEE'S RIGHTS UNDHER THIS SECTION 45 SHALL TERMINATE
AND BE NULL AND VCID ANP OF NO FURTHER FORCE AMD BFFECT IF {i)
LESSEE FAILS TO BXEBRCISE THE RIGHT GRANTED PURSUANT TGO THIS
SECTION 45, AND» THE SALE TO THE THIRD PARTY PURCHASER 1S
CONSUMMATED; (i} THIS LEASE TERMINATES OR THE LEASE TORM
EXPIRES, {iii} THE PROPERTY 15 SOLD OR TRANSFERRED PURSUANT 1O THE
EXERCISE OF A PRIVATE POWER COF SALE QR JUDICIAL FORECLOSURE DR
ACCEFTANCE OF A DEED IN LIEU THEREOFP; OR. (iv) LESSEE SHALL HE TN
DEFAULT OF ANY OF THE TERMS AND CONDITIONS OF THIS LEASE OR IF
ANY CONDITION SHALL EXEST WHICH UJPON THE GIVING OF NOTICE OR
THE PFASSAGE OF TIME, OR BOTH, WOULD CONSTITUTE A DEFAULT DY
LESSEE UNDER THIS LEASE. IN ANY SUCH EVENT, LESSEE SHALL
EXECUTE A QUITCLADM DEED AND SUCH OTHER DOCUMENTS AS LESSOR
SHALL REASOMNABLY REQUEST BYIDENCING THE TBRMINATIOM OF ITS
RIGHT UNDER THIS SECTION 45,

F. Artormment.  1f Lessse does oot deliver its Rejectable Parchass Offer to
purchase the Propetty and the Proparty is transferred o a third pardy purchaser, Lessee
will attom to any Lhird party purchoser as Lessor so long as such third party purchaser
eyl Lesenr notify Lesses in writing of such tansfer. Al the request of Lessor, Lessos will
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execute gych documents eonfimiing the agreement referred to above end such other
agreemenis as Lessor may reasonably request, provided thar such agreements do not
increase the ligbilitien and ebligatlons of Lasses heroundor.

G. Erxclustons. The provisions of this Seelion 45 shalt not apply to er prohibit
{i) any mongages or otker hypothecation of Lessor's interesl in the Property; (if) any sale
of the Property purywant lo a private power of sale woder or judiciel forectasure of any
Inortgage or othet seeunty inslrument or device to which Lessor's inerast in the Properly
i5 now ot hereafter subject, (iii) asy tansier of Lessor’s interest in the Properly to a
mortgageg or other holder of a seeurity intereg therein or their designees by deed in lien
of foreclosure, (iv)nny transfer of the Propemy to any governmentsl or quawm
Boveremenlal sgeney with power of Condemnation; (¥)any lransker ol the Properly 1o
any AfMilinte of Lessor; (vi) any lransfere af intetests in Legssor by any member,
sharshelder, pariner or olher owner to any other member, sharcholder, partner or ather
owner; (¥ii) any uenafem to any Person to whom Lessor sells all or substantially ell of s
aysels; (viii) any tmnsfers to any Person in connection wilth Hie mnsections described in
Section 23 of 1his Lease; or (fx) any teansfer of the Property Lo any of the successars or
assigns of any of the Persons referred 1o in this Scction 45.G.

46,  Assipament OF Leases. Lessor hereby conditionally assigna to Lessee (1) those
certain leases described on Exhibil € altached hereto and incorpomaticn herein by this reference
(the “Asgigned Leasas”), mgether with any and ol extensions and renewals 1hecsof (i) the
immediate and cantinuing right 1o collect and receive all of the renls, income, recaipts, revenues,
issucs and profis now du¢ or whick may become due or which may now or horesfler become
due from or out of the Assipned Leases or any part thereof, including, rut not limiled to, security
depogits, minimum rents, additional rends, pazking renls, deficiency renls snd liquidated damages
following, default, any prevnium payable hy any tcoent upon Lhe exercise of a capceflation
privilage eontained in its Lease; all praceeds payable under any policy of insurance sovering loss
of rents resulting from untenantability caused by destrucrion or damage m the Lzased Premises;
any and all eighls and claims of any kind which Lessor has or hereafler may have apainst the
terants under (he Assigned Leasey; any sward gmnted Legsor afier the date hereof in any count
proceeding involving any tznent in any bankenpley, insolvency or ceorgenization proceediogs in
any slate or federal court and any and all psyments made by any tenant in lieu of reat (eny and
all snch moneys, rights and claims kdantified in this pacagraph are hiereis sometimes referred lo
as the “Reats™ and sometimes us the “Rent"); and (iii) all of the righis, powers and privileges of
Lessor (A) to nccept prepaymert of more than ooe (13 monthly instalimenl of the Rent
thereunder, and {H) (I} to canccl, terminate or accept the surrender of any Assigned Leass, and
{ID) to amend, medify or abnidge any of the teoms. covenanls of conditdons of any Assigned
Loase. The assignment containgd in Lhis section and Lesasa's intetest in the Assigned Leases
ghall become void sod of ne further foree or affect wpon the expiration or eacly terneination of
thls Lease and upon such event, Lessor shall be the sale party with any intercst ns o Isodiord or
lessor im the Assigned Leascs. Purnbermore, Lessce shall have mo right to collcct any amonnis
under the Assigned Leazes upoo the eecurrence snd continuance of an Event of Delault and al|
such amounts shall be pard to Lessor during eny such petiod.  Matwithstanding any provisien
contained heretn, withont the prior written consent of Lassor, Lesees shall oot ransfer, convey,
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assign or encurnber jls nterest in any Assigmed Leage, nor take uny aclien or omit 1o take zny

action that would affeet the riglits and obligations of any parly under any Assigned Lease.
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IN WITNE3S WHEREOF, Lessor und Lassee have antered into this Lease a5 of the dete

(lret above written,

4E10 928341574
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LESSOR:

SPIRIT MASTEHR FUNDING I, LLC, &
Delaware |imiled liability company

By

Printed Name: r
Title: Henfor Vice Fresidew
Tax Identification Mo, 350

LESSEE:

BERRY-HINCKLEY INDUSTRIES, a Nevada
corperation

By.
Printed Name:
Title:
Tax Identification Mo.

i8
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IN WITNESS WHEREOF, Lessor and Lessee have entered info this Lease as of the date

firt above written,

411 S2AT41504
SpirvEH!

415 bloearn D, Rno, WY
Me Mo, §TH4-SE19

LESSOR:

SPIRIT MASTER FUNDING I, LLC, &
Drclaware fitnited liability company

By:
Printed Name:

Tide:

Tox Ideatification No, JIE:s0

LESSEE:
BERRY-HINCKLEY INDUSTRIES, 2 Nevada

By:
Printed Name: & qwids  —ToaasBend
Title:__ P Mes =D

Tax [deptification No.

33
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STATE OF HilgmA
) ss
COUNTY OF __ MARWIPA™
The foregeing {nstrument was acknowledged before me an Dderaser '+, 2005 by

Jeffrey M. Fleisoher as Benint Vice Predifant of SETRIT MAST
' KR
FUNDING I, LLC, a Delawara Limited iebilify company, on behelf of the company.

gl It

. Nofary Public
My Commission Expircs:M.f_L
p

A Na;‘wﬂ::uuc-mm b

7 arao o G
STATE OF } Mvcmmmmunnﬁ. i :

)“ AN e L

COUNTY OF )

The forepoing instrument wes acknowledped befor me on . 2005 by
T _ of BERRY-HINCKLEY INDUSTRITES, a Meveda

corparminn, on hahalf of the corporation.

Natary Public
My Commission Expires:
+810-5283-4352 4
SpiriH 1
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STATE OF

)
)ss
COUNTY OF 3

The foregoing instrument was acknowledged before me on o, 2005 by
) of SMRIT MASTER

FUNDING T, LL.C, a Delaware limiled Jability compamy, on behalf of the compiny.

Notary Public
My Commission Expiris;

STATE ormﬁ. dal_ 5 ' !
Y5 ;
conrv or Lifiabas) 3 |

CoPY . ., ..

The foregoing instrureem was acknowledged before me on
CSTEVE . Josu). s _%M of BERRY.HINCKLEY INDUSTRIES, a Nevala

corporation, or bebalf of the corporation,
"’ 'P Fﬁ Zu
(  Moan (/ {
otary Poatilié

My Comsnission Expires: ih 5 ﬁﬂ 1

BUSAN HILL

R Motary Public« Gmpe of Havara
Y Appoirimen Fncerdad In Sarhom Comty
EVE W D242 - ot Blasph 3 200

.
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EXHIBIT A

DEFINED TERMS

Te follawing tenns shall have the following meanings For all purposcs of thig Lease:
"ADA” has tht meaning set {orth in Section 12,C.
“Autdittanal Rental® has the meaning set forth in Soction 4.C.

“Adfusiment Dute™ means January 1, 2007, and every anniversary ihercafter during the
Lease Term (including any Bxiension Term),

“Affeeted Pary™ means eoch direct or indirect participant or invesior in & proposed or
compleled Securitization, including, withoul limilation, any prospeclive owner, any rating
agency or any parly (o any agreement execated in connection with gie Securitizalion,

“Affiliote" means any Person which direetly or indirectly conirols, is wnder common
contrel wilh or 15 coniroiled by any other Pogson, For purposes of this definilion, “controls®,
“under cornmaon contm] with®, and “controlied by" means the possession, direclly or indirectly,
of the power ta direct or camse the direction of the management and policies of such Person,
whether throngh the ownership of voting securitiss or olharwise.

“Bankrupicy Code” wmeans the United Sites Bankrupley Code, 1! U5.C, Sor, 101
ot seq., as amended. '

“Base Anntual Rental” means $712,350.00,

“Buse Monthly Renta™ means an amoun! equal to 1412 of the applicable Base Annual
Bzntal,

“Busfhest Day'™ means 3 day on which binks lotated it Scottwiale, Arizena are nat
required or authorized to remein olosed,

“Coswainy” means any Joss of or damoge o any property (acheded within or refated to the
Proporty ar ansing from an adjoining property cansed by fire, food or other coswalty,

"Change of Comtrol” shall be deemed Lo have taken place upon the occumence of any of
the follewing cvenls: {i) any person, enbity ar alftlialed group ecquinmg 50% or maore of the then
oulstanding voting shares af Leasee of PAMCO, respectively; (il) the consummation of any
merger o consolidation of Lessoc of PAMCO inlo another company, such that the holders of the
voting shares of Lessce or PAMCO, tespectively, immediately prior lo such mefper or
corsolidation pwn less then 50% of the combined voling power of the securiliss of the surviving
company or the parent of such surviving company; (lii) the compleis liquidation of Lessee or
PAMCI o Lhe sale or disposition of &1) ot substavtislly all of the assets of Lesses or PAMCO,
raspectively, such that after the upnsacijon, the holders of the voting shares ¢f Lusses or
PAMCO, respeclivaly, immedialely prior to the mansaction own fess than 50% of the voting
AR10-9283-£3824
EpifvIiHL
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sgourities of the acquirer or the parent of the acquirer; or (iv) a majpri
f : oy of the members of the
Dourd of Lesses or PAMCO voles in favor of any ¢vent deseribed in itoras (1), (ii) or (1i5) sbove,

_ “Code" means the Intenal Revenue Code of 1986, as the same may be aroended from
tmg o time,

"“Condemnation” means a Taking and/or a Reyuisition,

_ “Cozts™ rmeans all msganzble costs and cxpenses inctrrod by & Pemon, including wilhout
limitation, ransenable atlomeya® faes and expenses, courl cosls, cxport witnass fees, costs of iests
ard analyses, trevel and accommodalion cxpenses, deporition and tral renseripty, copies any
other simifar costs smd fees, brokerage fees, evcraw fees, fitle insurance premiums, sppraisal
fess, stomp texes, recording fecs and (mnsfer Wxes or foos, ey the circumstances require.

1 “Defoudt Rate" means 18% per apnwm or the highest ralc permitted by law, whichaver is
055,

“Earfy Termination Daie” bias the meaning sot (orth in Section 18.C(iid(1).
“Effective Dare” as the meaning set forth in the introduotory parapraph of this Lease,

“Environmenial Laws™ means fedemal, state and local kaws, ordinances, common law
requitemnents and regulations and standards, rules, policies snd other goyemmenlal requiremnents,
administmtive miings and cour! judgrmenis il decress Boving the slleot of law in elfect now or
in the future and imcluding all amendments, that relate to Hazardous Materialy, Reguiated
Substances, USTs, andfor the proleclion of human health or the epvironment, of relaling Lo
liskility for ar Cosls of Remediation or prevention of Relsases, end apply o Leasec and/or the

- Properiy.

“Ervironmenial Liens™ has he mezaning set fonth in Section 12.D(11(2),
“Evart of Defaud™ hos the meaning set (orth {n Sestion 20,A.
“Excharge Aer™ has the meaniny set forth in Section 31,B{iv).
“Expiration Datg™ has the meaning set fordy in Section 3,

"“®erension Optica’” hos the menning set forth in Sectfon 3,

“Extension Tarm™ hat the meaning set forth in Section 3,

“Force Majedre Evend” liag the meaning sot fith in Section 29,

“"Governmental Awihority' mesns any governmeatal suthority, agency, department,
commission, bureau, board, instmmentality, court or quasi-governmenial auihority of the United
States, any stete ar any political subdivision thercof with authority o adopt. madify, amend,
interpret, give effect to or enforec any federsd, siate and logal laws, slatutes, ordinences, rules or
regulations, insluding comman law, or Lo iesus court orders,

SBIG-12536052 4
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“Gtiaranter” means PAMCO or any other additiona| or
tiar replaceinent gusranter approved
by Lessot in its sole and absolure discretion P ¥ Pe

Guﬂraﬂ”’ MEARS u‘ﬂt cﬂ'lﬂ.i[‘l Uhcﬂndillonﬁl Gmty OE -5 -
] ymﬂﬂt ﬂnd Pﬂfﬂmuﬂce
dulﬂd =1} 01 l]'le dﬂm IIEIMTBWEBD Gl.l.ﬂl antor .I.Tld Le“ﬂf,

“Hlaaardous Maserials” inctudes: (s) o3, potrolsum producls, flarmmable substances,
explosives, rdicactive materfals, hazardous wostes of subslances, 1oxic waslas or substances or
uny other maierials, contaminants or pollutanis which pose & hazard to the Propetty or Lo Dersons
on or about the Properiy, cause the Praperty to be in violalion of any |ocal, swte or federal law ar
regulation, {fncluding withmut [imilation, any Environmentel Law), or are defined as or included
in the defisltion of “hazardous substances”, “harerdons wastes™, “hazardovs materials”, “toxic
substances”, “contaminanls™, “pollulsnis”, or words of similar impost under any applicabie Jocal,
state or fedeml law or under the regulntions adopted, orders issued, or publications pramulgaicd
parsuanl thereto, inchuding, but not limited to: {i) the Coraprehensive Environmental Response,
Compensation and Lisbility Act of 1980, as amendad, 42 U.B.C. §9601, ot s2q; (i) the
Hezprdpus Materinls Transpomalion Act, ay amended, 49 U.5.C, §1801, 21 seq: (iii} the
Regource Conservation wnd Recovery Acl, as smended, 42 U.8.C. 36501, d seq; and
(iv) regulatives adopted amd publications promulgated pursuant 10 the aforcssid laws; {b)
asbegtos in any form which is or could become frable, wrea (formaldehyde foarm insulation,
transformers of other equipment which cortaim diclecinic [vid containtng levels of
polychlorinated bighenyls in excess of flly (50} parts per milfion; () underground swrage tanks;
and [d) any gther chemecal, malerial or substange, sxposure (0 which 15 prohibited, Jimited orf
repulated by any governarental authoricy or which muy ot could pose o hazard to tie health and
safety of the occupents of the Property or the owners andfor occupanta of any adjoining property.

“Indempified Parifes” mcans Lessor, and its members, managers, olficsss, directars,
shareholders, parimors, employees, agents, scrvanis, [opresentatives, contractors, subconlractars,
sililiates, subsidiuries, partieipants, successory and ossigns, ineluding, but not limiled Lo, any
sweeessars by merger, consolidation o gequisilion of all ar a anbslantiai portion of the assets and
breainess of Lessor.

“nltial Term'™* has the meaning sei fork {n Jection 3,

“Insofvency Evers" means (2) Lessee's (i) (ailure to geacrally puy its debis as such debis
become dug; (i) admitiing in wrlting ity inshility to pay Its debts generally; or (i} making a
genesal assipnment For the benefit of crediesrs; (B} eny proceeding being instituted by or againgt
Lessee (i) seeking to adjudicale it a bankorupt or insolvent; (it) sceking liqliidation, winding up,
redrganization, armngerient, adjustment, protaction, Telief, ar composition of it or its debls undar
any law refating 1o baniquptey, insolvency, or reorganization or relief of debtors; or (jii) ceeking
the entry of an order for reliof or the sppointmient of a coiver, trustee, ar ofher similar official
for il or for on)y SWbstantiai part of #s property, and in the caps of any such proceeding instituled
agains| [#ssce, either such procecding shell remain undisinissed for a period of ane hundred
Iwenty {120) days ar eny of the actions souwght in such proceeding shall aecwr; or (o) Lessce
Laking eny corpomate action (o authorize any of [he actions set forth above in this definition.
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"J;aiw(s)"_ menps any constimition, stalute, rule of law, code, ordinance, order, judgment,
dtcrﬂe,. junclion, sule, mgulelien, pelicy, requirement or administrative or judicial
determination. even if unforesten ar exiraordinary, of svery duly censtinued Covernmental
Authority, eoun or sgeney, now or herenfier enacted of in effoct.

“Lease Term™ shall have the meaniog desoribed i1 Section 3.

“Legn! Requirentemts” means the roquirements of alj present and futuro Laws {including
without limitatien, Environmental Laws and Laws relaling to acressibility to, usability Yy, and
diserimination against, disabled individuals), al! judicial and adminisirative intaprctations
theread, including ary jodicial orler, consent, decree or judgment, and ol covenants, restriclions
and conditions now or herealler of record which may be applicabls to Lesses or do the Properly,
or to the use, manner of use, occupancy, possession, operation, maintenance, alteration, ropmir or
reslofation of the Property, even if complisnce therewith necossitates strugtural chapges or
improvementa or results in interfarcnce with the uss or enjoyment of the Propeny,

“Lessee Entities” means, collectively, Lesses and all Affilistes of Lessen,
“Lessor Entities™ means, collectively, Lessor and 2l Affiliates of Lessor,

“Lessor's Tojgl Javestment' means Lhe sum of {p) the gross purclmse prics paid for ihe
Property by Lessar {or Lessor’s predocessor-in-interest) (ineluding, without limitation, any
morigage debt incurmed or sssumed in connectipn therewith}, pluz () the closing ¢osts nod
expenses incurred by Lessor (or Leasor™s predecessor-in-intorost) With respect to the punthage of
the Property,

“Lass Falue™ hay the meaning sef forth in Section 18.C(i)(3),

“Lacsas” maans amy and al) claima, suils, liabilittes {including, wilhoul limillion, soict
linbilities), &ctions, proceedingy, ahligations, debts, damages, 1osses, Costs, diminations in vaiue,
fincs, penaliies, interesl, charges, (ces, judgmenis, awards, amounts paid in sevlement and
damages of whalever kind or nature, inclusive of bedily infury and property dsmoge (o third
parties {includiog, without limitation, sttomeys* fees and other Costs of defense).

“Materiul Adverse Effect” mesns a malerial adverse effact on (i} the Preperty, including,
wilhoul limitation, the operation of the Property s a Permitled Facility and/or the value of the
Property, (i) Legsee™s ability 1o perform i cbligations uader ihiz Lanse, or {iil) Lensor's
inlercets in the Property, this Lease or the other Transaction Doturmenls.

“Monetary Obligations” means ah Rents) and all other aums payable or reitnbursable by
Lessee under this Lease 1o Lessor, 1o apy thind pamty on behalf of Lessor, or to any lodemnilied

Party.

“Mei Award” means (a} the enlire award payable by reason of o Condzmnation whether
pursusaat to a judgment or by agreerment or otherwise, or (b) the entire proceeds of woy insuranee
redquired tnder Seetion 10 payable with respect to the Property, as tho case may be, and in sither
wust, Jess any Coats incurred by Lessor in cullecting such award or proczeds.
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“Nofices” hes the meaning set forth in Section 24,

“OFAC List" means the list of specially designeted antionals and blocked persans subjest
‘o finencial sanctions that is mainlained by the ULS, Treasury Department, Offica of Foreign
Assets Contrel and any other similar list mainizined by the U.S, Treasury Department, Oflice of
Foreign Assels C\‘.‘_JI'II:'D| pursnant i¢ any Legal Requiremenis, including, without limilation, Lrade
émbarge, economic sanctions, or other prehibitions impased by Executive Order of the President
af the United States. The OFAC List curreatly is accescible (hrough the Internet websile
www treas powiolaelt] 1sdn.ndf,

“Oprior Notice™ hus the meaning sel forth in Selivn 46.

“Other Agreemants™ means, collectivaly, all agrecrnents and instruments now ar hevealler
enteced into between, among or by (1) any of the Lesses Batities, and, or for the benefit of, (%)
any of the Lassor Entities, including, without Umitation, lenses, promissnry notes and puaranties,
bul exchuding this Lease and all other Transaction Documents, "Other Agrecments® shall
inchude (i) any Lease Agresment herealter enlered snto by and betwesn Lersor and Lesser wilh
respect 2 the real propery af YO0 W. 4th Streel, Reno, Nevada, (i) that verlain Master Lease
Agreament of even dote herewilh by and between Lessor and Lesses with multiple parcets of real
property Jocaed in the State of Nevada, (3ii) that certain Leese Agreement of even dale harawidy
by and betwesn fessor end Lessee with respoct to dhe seal property at 3245 W. Potalo Road
Frontage, Winnemucea, Novadsa, and {iv) that certain Lease Agreement of even date harswith by
and baiween Lessor and Lessar with respest to the real property at Route 1 Exit #4B, Fenaloy,
Nevada,

“PAMCO " meuns Paul A. Morabile & Co., Limited, o Nevods corporation,
“Partial Carvalty™ hos the meaning sed fanb in Seclion 1£.B.
““Partie] Condemsiarion” has the mesning set forth in Seclion 13.B.

“Permitted Anounis” shall mean, with respect to any given level of Hozardous Materisls
or Regulated Substances, thal lovel or quantity of Hezardows Matedals or Regulated Subsinnees
in any form or combination of forms which docs not constirute a vinlation of any Environmental
Lawz and is customanily employed in, or wsocizied with, similar businzsses lacated in the siaces
where Lthe Property is located.

“Pyrmitted Encumbrances” shall mean those covenotls, resirictions, reservations, liens,
conditions, encroachiments, casements and other maiers of fitle thal affect the Property as of the
date of Lessor's acquisition thergof and these ftems which herealicr affect dtle 23 permitted
under this Lease.

“Permitted Facilizy™ means oo office brilding and incidento] uses.

“Person means any individual, parinership, curperotion, limited liabiliry company, trust,
uninsorposated organization, Governmenlel Authdrity ot amy other form of entily.

“Personolty/* has Lhe meaning set forth io Seclion 36.
48 10-32R1-8312.4
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“Price lndex™ has the meaning set forth in Seglion 4.0,

“P‘ro_panja" means, that parcel af real eatale legally deseribed on Exhibil B amsched
herslo, all righ's, privilegrs, and appertenances associatad thorcwith, all buildings, fixnuwes and

o:fr itmtp;nvmr.nu now ar bereafler located un such real estote {whelher or not 8Mked to such
T CEIALe),

“Purchage ond Sale Agreament™ means that cerlzin Purchase and Sale Apreemnent dated
a5 of the date bereof between Lessor and Seller with respect s the Property.

. “Regrlaied _Sub.rmncas" means "peirolewm” ond “pelralenm-baved substanies” or any
similar tenms described or defined in any of the Environmenisl Lows and any appliceble federnl,
atale, county or Jocal laws applicsble to or regulating USTSs.

“REIT” means o real estate investment trust as defined under Seotion 856 ol the Cade,
"Rejecialte Offer” has the meaning seil forth in Section 12,C(i){3).

“Rejectalle Purchase Closing Dafe™ has the meaning so¢ forth in Section 45,0Ci1).
“Refectahle Purchase Qgfer” bay the muaning set Fm;h in Section 45.A.

*Releaze’” Means ohy Dresence, release, deposk, discharpe, emission, teaking, Spilling,
scoping, migraling, injecling, pumping, pwuring, emplying, escaping, dumping, disposing oc
other movemnent of Hazardous Materials, Regulated Substances ar USTs,

“Remediation” means any response, remedisl, remryal, o cormesiive action, any oelivity
1o cleanup, detoxify, deconlaminate, conlain or otherwise remediotc any Hazardous Molcrinds,
Regulated Substences ar USTs, any aclions o prevent, cure of mitigate any Refease, any action
ta comply with any Environmenral Laws or with any permis issued pursusmt thereio, any
inspection, investigation, study, monitoring, asscssment, sudit, sampling and lasting, laboratory
or other analysis, or any evalustion relating to any Hezardaus Materials, Regulnied Subslances or
USTs.

“Rental means, collestively, tha Base Annsal Rental and the Additousl Rental,
“Remt Adjusmieny™ hos the masning set forth in Section 4.0

“Requisition™ means any temporary requlsition or conflacalion of the wse or octupancy of
the Praperty by any Governmental Authority, ¢ivil or military, whether pursuant to an agreemuent
with such Governmental Authority it ssltlement of or under lhroat of eny such oquisition or
sonfizcation, or otherwize,

“Securities’ has the meaning eet forih in Section 38,
“Sacyrities Acr" has the meaning set fonh in Scotion 31.B{iv),

“Seeyritization™ has the meaning set forth in Section 28.4.
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“Sefler” moans the Seller of the Properiy, ar identifed in the Purchase and Salc
Apresment,

“Subject Parchava Price” has the meoning set forth in Scction 45,A.
“Suceerrur Lassor’ hoy the meaning szt forth in Section 21,

“Teking'" means (g) any (king or damaging of ell or 3 portian of the Propeny (i) ia or by
condemnatian or other cminent domain groceedings pursvant Lo gny Law, general or spacial, or
(i) by reason of any agreemsnt with eny condemnor in settlemeit of or under threat of any such
condemnation or other eminent domain proceeding, o {§if) by any other means, or (b} any do
facio condempation. The Taking shall be considered to have taken place as of the later of the
date actual physical possession is laken by the condemnar, or the date on which the right (v
compensalion and domages acerucs under the law applicable to Lhe Property.

“Termination Notfee” has the meaninyg set forth in Section 18.C{11).
"Third Parly Offer” has (ke mexning st forth in Seclion 45.A.

“Threatensd Release” means a subslantial likelibood of o Release which requircs aclion
to prevent or mitigate damage to the soil, surface woters, gundwaters, land, stream sediments,
surface or submurfbce straln, ambient air or any olher chvironments]l medivm comprising or
surrounding the Property which may result from such elesse.

"Tatol Casually™ hag the meaning s21 forth in Section 18.C,
“Total Condemmation™ hog the meantmg set forth in Seetion 18.C,
“Transaciion' bes the meaning sel forth in Section 23.A.

“Transoction Documents” means this Lease, the Parchase and Salc Agreement, the
Cuaranty and eli doguments relaced therelo,

“LA5Ts* memmy any ozie or combinetian of anks and asseciated product piping systema ured
in connestion wilh storage, dispensing and peneral use of Regulaied Substances,
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EXHIMTEB

LEGAT. DESCRIPTION OF PROPERTY

Pareel 1 of Purcel Mop Ne. 4115, for TC SIERRA CORPORATE CENTER, INC.,
recorded as File No, 2957508 in the Oflicial Records of Weshae County, Nevada, on November
21, 2003,
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EXHIBIT C

ASSIGNED LEASES
Nameof | Original Oripinal Date Suite Number | Miscellancqus —I
Lense Lessor Lessee at the Property
foase Dry Creek Denmis Ocivber 7, 1102 8,236 square feet
Agreemont | Partriers, Banks 2004
LLC Construclion
Ca.
Leass Dry Croek MeGinley & | October 7, | 202 173,058 square Teel
Agrcement | Partoers, Asgociales, | 2004
LLC Ing,
Lenge Dy Cresk | Winners Oclober 7, | 100 4,630 square oot
Agreernent | Padoers, Garning Ine. | 2004
LLC
B-!

LUl F AT AR ]
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FINAL EXECUTION VERSION

ITC
HINCKLEY NOTE

(See atleched.)
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The indebteduess avidenred by dhly instroment ks subgrdinatesd b (o prior g

Io caih in foll of all Bank Dobi (22 deflned i the Paymant Subnrdlnldl.;:nrpnmm
Agreament, dutrd g of Tuna N, 2007) parseant o, aod & the axtunt providod in,
th4 Paymant Subordinatiey Agreemet by the maker heresf aid payee ramed

_ horen in fsvoz of the Leader hoiain namsd scd ks sncegreory and spriana.

EROMISSORY NOTE
$4,467,627.07 . Tnw 2, 2007

. POR VALUR RECHIVED, JH, Inc,, a Wevada corgingation (“Maker), proatizes
to pay to the order of Artheer T. Hinckloy (“Fayea™, jolllog pactiet” repocstiitntlva
pursnant in Jection 12.14 of 1he Stark aod Asvet Parehans and Sals Agreament and
Escrow Instructions dated Jaly 37, 3008 (the “Erisr Stock Agkeament™) hotwoan
Paul A. Mowabite & Co,, Limdted (FPAME0™), & Kevada earporation, aa buyor, and
Borry-Hinshlay Endusteles {(“BET"), Nevadw Cocparation, ot ab,, #e saller in lawfil
nosey of ths Unitod Sthtes of Amerloa, th principal sum of fowr thillion. foez hondred
sixty-seven thousand six hndred twopty-saven doflams and 07/(00 ($4,467,627.07)
wogether with interest arorued thersen wa pravided badow. Notwlthsianding sny oliisr
provisionaf this Note, baker shalf hava no obligation to make anypaymant oratherwdee
pdor thia Wote to any parson or entity other than Agdwr T, Higskloy, oc the sutcosior (o
. Axtiar T, Hinetley us evlitng phrlics’ representative under tho Prioy Stack Fascieso
Agremment, inshuding any other partlés to'ike Priot Stack Agreatiest md any of the Pripr
. Payeod (g defingd below). ' .
" ThisNote has heen executed and delivered yubguant to and in sopordance with the
Arsry and corditlons pfthe Amended end Restoted Btock Parchags Agtetme, made i
. ofhue 28, 2007, by and amang PAMPs, ea guller, Padl A, Morabilo, Bdwerd Bayuk,
Salweiore Morbifto apd Trever Lloyd, re the sharehnldem of PAMCe, Maker, as by,
and Jerry Fepbst, 68 guonpior (the “Aprccraen”), Copltalized tarms aped it thls Note
writhoud dedinition- shell hiave tharespastive mazninga sut forth in the Agreemont, oxeept
that “Crodit Agreemoat®™ ghall have the yaeaning scl {orth in the Payment Subordinsifon
" Agrsement, deted 09 of the data bozeof, hetwean Paype aad Meker's lender with mopard to
_ thisNofe. Twn Prombsdry Notes, in the reapactive amonats of $9,837,400.00 daied
. ‘Beptember 36, 2005 (the “Fest Nota”) and $5,000,000 dated Oetober 13, 2005 (the.
“Spcond Note™; chllectively, with the Firvt Nots, the Prior Notes") madé by
PAMCo, BHE anal Tibazosti Ine. {cpllactivaly, the “Frioy Makers™) tv BHE, LLC,
Navada Hmlted Liabity zompaiky; Longley Conter Pavinery, LLC, o Novada
Jinitted lisbillty company; Minckdey-Smith, L.L.C., w Nevada Umbied Usblllty
campany; 2000 Hinsdey Communily Trast; MIB-EBD, LLC, a Nevada Emited -
Mability company; Gregory J Barry; Michael 7. Borzy; Arthor T. Hinclday; Carol
Oinckiey Smifth, Trostes «F the Caro] Flockley Trust; Ward W, Fincklsy; and

Stavnn 8. Johasm, Tritsfea of the Stevin &, Jotmson Tryse (eofloctivaty, the “Prior

- Payesy™y were made s dellvered prrswant to the Priof Btock Agreoment. The
“Flret Note vras previonsly ropisesd and sobstituted with a newnote such that the

Prior Makery wore dlzehcged ond relenasf fally frorh angy ablfgniion vader suth

Hirsl Nats, pxcept for cortain actymed Intevest thorounder for which the Prise ..

. . Malcors vemained Hable: This Note is given in full yoplncemant and substitndon for

l 0
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such necriced Iterest andor the First Note aud for the Serand Nota it whele, le¢
acteptanecs o7 this Nokn, Mayck, on bahall of the Prior Payucs, releasss the Prior
Moakari fully from oll obligeilons af amy gart sy kimtLunder the Peipt Noter,

1. PAYMENTS
1.1 PRINCIPAL AND INTEREST

Trs Mol will seerve intersst on the prineipsd balmee antitending from
{ime to time at the rete of sight (3%) petcent per anmm, eod wl acorued and unpatd
interest shall ba payshle in arrcars on fhe fint day of ceoh April, July, October, and
. Janusry, bas.!n.uingm}__ 1, 2007; provided howover, thet =t any quch intarest paymweat
data for which e Adjusted Cazh Flow Caverage flatto (na defined below) of Maker for
the lates! four fscal quariem for which the Adjosted Cath Flow Covemge Ratio has boen
daterenined dnder the Creilit Agrecosent ia luzs than 1,35:1, Makes shall only bo roquined
by ply B aash 5094 oF the iotermst payirieny tren due and tha bajanee shell be accrued mnd

edded to principal belanca of this Mote and such accrued interost added to principal shell

eccnte interesl at tho s applicablo undar this Mote, Luterest ehall ba oaleniated dn the
prineipal balanse of this Nole on the basls of & year of 1585 or 366 days, oz applicable, and
charged for tha ectua) myrrber of days elapsed. This Note will matore aed the prindpal
halanee of thia Note and 2l acortad aod unpaid interest ghell be duo and payable ir full
on December 3, 20£2, Duting the existcdos snd contimancs of an Bvoat of Default, -
this Nots sait bear talerost ot thib rale of |2% per asonm. As ayed o this paragreph,
“Adjomled Cash Flow Cavarags tatin® ahal] kava the meaning set forh in the Credit
Agreament {as {n effect oo the date homof and ag yal forth, Ingriher wdth rolalod
deflalthms Eom the Credit Agreement, on Annex A hantio), determined as of the {atmsn
fizcel quarter for which financial ptateaments and 3 coraplisnce sertiBeala have heen
delivared wnder Soction ¥.08(2) of the Credi$ Agresment,

1.2 MANNER QP PAYMENT

: All paymyents of principal and inicrest oo this Note shafl he made by wine
ansfor of immedictely avalizble funds to the Sollowing acconnf; Wells Rerge Bank,
5240 Kictzkn Lanve, Suite 104, Reno, Novada 89511, Accowat of Herry-Hinokldy

Liquldation Trust, Routlg Nambor: 121000248, Account Nantber: 3042045580, o

&t such other plase in the United States of Americn gy Payss shall designate to Maker in
wrm W any pagient of princigal ar initerast ot thia tote 18 dua on & doy 1hat {a cota
- Fusiness Day, soch payenont shed] be due on (e next succeoding Basiness Day, snd Juch

axitension of tims dhall ba talcen into scoount I caloutating the amount of intarest payable

under this Note, “Business Day" nicans aoy dsy otherthan B Sshemday, Sunday or lepat
holiday ia the:State of Movadn, - ) o .

1.4 FREPAYMENT -

U Mefeex mury, wAibont prombum bt paialty, ol any time end fom tme Lo
i, propay all o my perton of the outsmoding printpal balagpe due under this Noto,
provided thar =nzh such prepaymieot |a eccompanied by necrued Wnbentst ol the smount of
principsl propold caloulated to thedata of such prepayment, Any parfis! pfepayments
ehall W appllad to dagtallments of prineipal L inversa grder of their matunty, In Lhe

2.
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evend of & pals of el o sobatantially all of the assate nf Bary-Hinckley Indnsicleg o .o

party un-afflinted with Maker, Makor ahal] bs required to, without peembum or penally,
- prepey ol of iho oulstapding principal balanea dua andar this Motz plas el aoetesd
 Interest cdculated to tha datn of such prepaymant

* L DEPAUTLTS
2.1 EVENT OP DEFAULT

. Atthooption of Payes, thin Note shall became imincdiately dua and payabio
without notics or demand pen, the ccrurrance af any fimo of any of the fellowing evenm
of defnalt (erch, an "Bvant of PDefautt™): (1} default of sny liaklity, obligada, cavannny
or undecteking of Isker to Payeer hareander, Including, witheut limitatioh, Rirs ta pay
o fill any installnent af principal or intersst when die and e costinnation of such
faltwre fora peded of tan (16) days; (2) defiult of any materia] lisbility, obfigation of
undertaling of Meker under the Credit Agresment, da defined in the Paymont '

- Suhnedingtion Agresmant, dated 23 of the duts hereof, betwean Payte and Birst NaHaoal
Bank of Novedo with eegend to this Note; (3) defaglt of any materisf ltability, ob¥gation
ot undettaldng of Guarnabir {es heretnsfler dafiped) ued e (e Guaranty Agreement
exornled g of tha date hereof in fivor of Peyea and the comtinoation of such defeuit fora
poriod af ten {10)-days after notios theanso £ har been prvott by Makar ta Guitanter; (4) if
Malchr, any oudarser or any guarantar hereofis n corporation, trust, patidership or lintited
Hability company, tha Baeddaiion, termigation, digsolution or sale of all or any pontion of
ey bitch orgmiztion (other than & salh to an: affiliata of muth Makor, endirser o
gudrantor), or tho merger of consalidation of such organizatlon into another aatity (olzer
than a ‘merger or consolidstion with wn affilisto of guch Meker, sadorper or guarsnior), or

- ttg cosising 10 oarry on activaly ita preseat busloess or the appointment of A recedver for fta
peopecty; (5) the death of the Makee, any endorsor or any graranior brreof unless {n tha
caan of {he death of a Guarentor, 8 guncosdy from a snbatitute individuat or individuals
acecptable to Payeo In i3 discretion Is provided wilh fiftean days of the death of 25y
Thpmotos; {8} the institoiion by or againgt Makes, any sndowser or any guarantos hereof
of sny propesdings utder the Backquptoy Cado 11 USE §101 ef req. 0 aay stharlaw in
which Maker, any ciidogser of any gunrensar hereof Iy alleged fo b fasolvent or mable to

+pay hs dobia 4o they mature, or the making bjr haker, any shderser or any guarsotor
hereot of iy asttenment for the boockit of oreditors or the gemniing by Makes, way
endm_'arrcrmy gaarantor hereof of a trost mortgeps for the benefit ofcreditocs; (8) fhe
rervice upen Payes of e weit in which a receiver i named oo musten of Makier, any

* andorser or my guarentor hersof) or (7) & judgment of judgments for the payment of

- mopmy in exeess of §100,000.00 shall bb rendaveif agalost Makey, atny endorser or agy

guarininr heesof, sxed wery much fudgment shall vemain nnsatisfied and fn offect for any

peziod of thirty (30} conscealive days withaut & ey of sxooutlon; ar {3) the termination
‘or rovecation af any gueraniy heceol,

22 REMEDIES

. - Upon bt acrverence of an Pvent of Dafult herenpider, Peyos oy, af bis

. apition, (i by written oofce Wb Muker, declers the entice unpaid prindpal balanes of il

-Mats, tnather with nil aceroad Interest fhercan, lmmeadlnely doa and nayable regardlem

of my prioy fothesranes and (i) exerclac any and it rights we icedies prollabls to himy
. 3o :
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vodir applicable law, inelioding, ot ilmituim:, the right to collect from Maker Hl-“
sumg duo wnder Uds Note, Muker shall pay all coats and expenses lacurred by ar on
behalf of Payes in.ann.nmﬁnn with Payoe‘s ex arviee of any or all af hie nights and .

+ remeadios um!l_nr_ tiris Note, Inoluding, vt limilation, reasonabla stlomoya’ fies.

3, MISCELLANEOUS '
I WAIVER -

. Therighfa sodemedien of Payea under this Note shall be comuletive and
not alternative, WMo watvey by Payea of any right or remoty under Hiis Note shaltbe -
effoctive unless in writing signed by Payce. Welihicr the failurs nor any delsy in
exescising any vight, power or privilegeunder this Mots will operatn hs a waiver of much
* night, power ar privilega, end o single or purtial axercito of any sitch sight, power or
Privilegs by Puyee will prschide any aihar or fucther exercise of such right, power or
privilege or the exenciie of any nther ght, power or pelvllege. To the maximun extent
permilted by applicable law, (3) no claim or right of Payes arlaing ont of this Noto oati be
- digokarged by Payco, in wholn ot in part, by & waiver or rommnelstion ofthe claim or dght
uaideds i o writing signed by Payie; (b} wo waiver that may be given by Fayee will be
appllcable cacept in the spaclfic insmnge for which itin given: ond (o) no cotles to or
Jemend an Maker will o doermed o b o waiver of any obligation of Maker or of thc
" g of Payne to take further retion withont natise or d2mand as provided in ihis Note.

" Maker heroby walve presentment, demand, protest and notloe of dishanor gnd projest.

32 NOTICHS

Any notico required or perm!tted to be given hereumder shall be given ()
if to Payes, oz 65 Hidden Laka Drive, Rono NV 85521 and (b) i to Maker, at 5195 Les
Yegas Bovlevanl, Laa Yegrs, Hevera 39119, -

1.3 SEVERABILITY

: Ifany provisdin in thig Noteis held invalid of unen forceable by smy cowrt
of wropelent fusllation, the other pedvisions of this Note will remaln in full frec amd
effoct. Any providon of this Note held invalid of unenfoccoshle only bn poct or dagro
wiil remin in foll fore eod effect to the axtant oot haldim@ld or yum Ercesbla,

14 GOVERNING LAW

* This Hato will be geyaned by and u_buuuedun.dsrlh-ahmanhcmmnuf
Movada whout regard to conflista-al-Tawa princlplea that would roqutire tha pplication
of any ohez law. - - .

3.5 PARTIBE N INTERB3T

“Thd lnterent o€ Fayea in this Mole may be acld, ancvmbersd, calpned o
trensforrod by Pepeo withms the nsad for any conscnt or spproval of Maker, lasheding
{ho transfir of any {Mercat of Payer 1o 8 nuiceessor géilng parfied” ropresentativs under
the Prior Stek Agreemont withoul Maoker*a consent. Thia Mols w4l] ke hinding in all -
rspests tpon Maker @d i (o Lie benakit of Payed and s guccezom, aasigis snd

. P
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wolate, Payon may detignals, in wiiting, and by sotice to Maker, an agent to glhve natices
aruf to prosecute remedisg huvenimkr, on behalf of Peyes.

3.6 SECTION HEADINGS; CONSTRUCTION

The headingy of Sestiona in this Nets me providad for convenimes oaly and will
not affect ity constroction pr infrrpretstion. All referancen 1o “Seation™ or “Sections” refer
to Lbe commesponding Saction or Bestions of this Note nnles atherwiss spacificd, All
words tted in chig Mote will s copstrued to ba of cueh gender o oxmber as tha
cinumtances require, Unless olbherwiss sxprerly provided, the words “hereof” and
“hereupder™ and eimlfar referses refor i ibis Nite i1 ils entirely and not In any epecifia
setion or ubsaction hezeof, the wards *jochuding™ ot *Includes™ do limlt tha preccdlng
words or tooms end the woed “or”* jg ugoed n (ha inelniive dense, :

-

L7 QUARANTEES

. “Tbe whllgatina of Muker hareunder ave uneanditicnally pramartead by
Jerry Hethat (“Cuarerior™, ps more particalarly son fhzth in o Guaranty Agresment
excenied gy of the dute hemof,
[sisnn.hnél TEge Ellows)
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IN WITNESS WHERBOF, Maker hey axgovted and delivared tiio Noto 03 of tha
dals Fret etaled shove. " . ' -

MAKTR:
M, Inc.
' oy % fd‘-'

NHamelkey Herbat
Tie: Prealdent

BAYEE:

Arihur T. Hinekley

. [Sigpatare Poge to' Promiasory Nate] .

~
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TN WITNESS WHERECF, Maker hes cteited and deljvered this Nola as of he
+ - date firgl etafed above, . ' :

M, lne,

Bv:- )
Narne: Jorry Hathat
Titlot Prasident

PAYEE: A | ; |

gui

Acthur T, Hindkley I

[Slgnshuro Page to Premissory Notef
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—-_—— .

. ANNEX A
DEFINITIOME FROM THE CREDIT AGREEMENT AND USED TO DEFING

ADJUSTED CASH FLOW COVERAZE RATIO FOR, PURFOSES OF THE,
ATTACHED PROMISIORY NOTH -

"Adfustad Cash Fiow™ shall inean with reference to the Romoiver Conaligation for any
fizosl period ander veview, Anmalized BAITDA. for sush pariad, plus {) Muks Wel)
Contrilnthons, leas (H) Digtributfons, lass (i) the aggregate smeunt of Non-Financed
Capltal Expenditures, in cach ciso of (i) through (i) above (other, than ss othersyiss
provided in the definiilon. of Mako Weil Coniribntions), determuined for a fiscal pastod
eondting af the Biveal Quartarandar review tngether with the most reconly snded theea

preceding Fiseal Quartors.

“Arlingted Cash Plow Coverags Ratic™ 2o of tha end of any Piaeal Quaria shall senn,
withreference 19 the: Burcgweer Camsolidatinn, (a) Adhuated Cagh Blow dividu! by (btha
sara of: (i) the sggregate dmoust of interest expenuo (eepensed and copitntized),
inclucing, withont Hmitation, cash intepest prymants on subordjzatcd dabt, phug (i) thy
aggregaie of sobeduled rediction payments of the revolving credit fictity undar the
Credit Agreenyens, phes (i) the aggregate amount of scheduied poyments of the terin loen
fucllity mder the Credit Agreomanl and priteipsl amortization requived & be mads an oll
otber Iadebiedness, phey {iv) the aggmgate amount of prinaipal emontization tequired lo
beo mads ot el capimlized leags Habllitios, 3 sach oast of () farough (iv) dotermined for
¢ fiscal porind conslaling of the Fismd Quarter uador roview together with the mast
recenlly endad threa (3) preceding Flyeal Quarters. '

* Annualized ZBITDA™ hall mean wilh raferance to the Bomower Capsnlidation
(inuiuding WL after it acquiziton), a4 of the {ast day of each Fisoal {uarter, the com of
{s) EBITDA for the fiseal period consiating of that Piscal Quactar and the three (3)
imupedlately preceding Fiscal Quarters, and (b) with raspect to any Fiscel Quirtes duting
which the Opening Date of any PHI Develo praeni Froject or tho WQI pequisidon océurs,
if fhe Borrowir Congolidation hea oporated puch BHI Devetopment Project for at [cast
thirty (30) days during such Fisoal Quatter ar the WG acquisition oecirs of laast (hirty
(30} days dugdng such Piscal Guuanier, the RRYTDIA realized by the BHI Devalopment
Projoct oz by WO, as epplicabls, during such Flacal Quanter shall be divided by the
eofiial mtmber of days of opeation wrut the quotisnt multipibed by thresbnadred sixey-
five (365} to reflect tho enanalizaton of EBITDA, realizod by tho BHI Develdpment
Praject or by WG, as applicable, during swch Fiscot Quarter, ard {¢) with revpect (d any
such facal poried in which the Bomewet Conaolidation hus agerated sny BHT
Devalupment Paoject or WG has bocn a merber of the Borrower Comnolidation for of
leasy ome (1) Sl Fipoal Qmanter byt legs thas four {4) full Flaod Quarters, such, smannt es
Lz necessary to teflect he ahnnnlisntign of EBITDA, realized by the BRI Dévilopment
Projzet or by W, as applicable, wing the following ealoulations;

()  if tho Bomrower Consoli daton bas aperated the BHI Developmend

Project for one (1} 11! Fiseal Quarier, e BBITDA nitributelile o such
BHI Downtapmeont Prgjeot for that Flacal Quarter shall ba multiplicd by

fowr (4); |
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b {Ftha Borrower Consolidation Wia# operated the BH]
Al el i i
e i treelopument Peoject fr those Fiagal

ghall be aHiplad by two (1) ' ’_c

(ify , if lt.a'ﬂmuwm- Cnnsulid.uﬁon has cpetaled the HIL ]
Development Prcject, 18 spplicuble, for thres {3) ful} Fiscal Qoartras, the
EETTDA aiiritrutabla Ly such AHI Disvelopnyont Projact for lhna.w Fincal
Quartom thal b ulipled by el (473

‘%) ifthe Bomower Consolidation hes operated WGl for one
{1} full Fiseal Quarter, the HRITDA attribeteblo to WiGT for that Flacal
Quarter ghall be multiplled by foor (4} .

. (v}  1fthe Bomrower Consoljdstlon has operated WUOI for tap
(2} full Fiscal Cruartera, the BBITDA agrimusble 0 WGI for tioae Flaoal

Quearters shall be orultiglled by tom (2); and

{¥i) if the Bozmowor Capsolidetion hos operate W, gs
appliteble, for thres [3) full Figen) Quegtedy, the FRITDA sttributable to
W e hose Fiel Quaros e b il by ove i 47,

"BHI" #hell mean Bamy-Hinckley Indusirias, a Navada mrpurnlmn,
“AAI Davolopmen Froject™ shill mear individual tdEerbfce md BHT Dovelopmant

Projects” shall monn codteotive referenes m the covenlenoe sfores (o be developod,
consirueed end completed on by BHI at tha len (10) BH! Leagcholds upon which tha BH!

. Development Frojects irs to be devilopad and constructad, which RHE Deve] apment

Lemsehold ere descyibed on & sohedule o the Cradit Agreeraent

“Bomower Condnlidelion™ shall mean collectdve miarncs to Bormwors on asdnsdldaled
bagis, without repard tn any ather aobsidiosics or affilistes,

“Rorrospers” shall Free TH, L9,  Neveda corporaion, the Herbst Geming Trusl esaterl

by A grownent dated March 19, 2003, BHI, e {from and afier it aequisition WOL

“Digtritrutions" shall meun and collectively pefir to any and all cagh dividends and dther
digtrieutiona on stoek sndfor membershin tnterests mike by any membsr of the Somowss
Cansobidation t say person that s not # memiber of tha Bordter Codsalidition, Joans
any member of the Hecbst Panily Group, peyments on Related Party Delit or other
advancss ta any member of the Herbst Family Choovp, or any Relatod Bntity, of sy ind
or ehracler whabsoever; b1 shall 50t inslode {7} conaidecation paid for tngibla and
intgngihle agcefy in an grme lenglh exchango for falr merkef wahee, irade payments mads
andl olher payraents for liabilities inouored is the ordinery couzse of budness, (1) salary
ahd olker compensation to officers, directors and employeea of the Bomower -
Conzolldation in the ondinary conrse of bualness, or (1) intercat psyrm:nts o
ebordinated debt. -
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“BBITDA" shall mean with peferancs to ay parsos, for sy fueal perfod undeay midew,

- the sum 0 (3) Net bucome for that pezlod, tegs (i) any one-time not-cash gain raflectsd In

fuch Net Tacome, plus (i) sy losses or sles of assets and other exdrunrdinnry loswes
and une-tima nay-sash chtrges, phus (iv) Intast Enpente (sxpensed end eapitulized) for
Ih&lpm?i,'ﬂm %?Wmmutd@ end gtate 1a%es on or Measmred by -
income for that p {Whether oz not peydble during that porind), plus {vi) depreciation,
smottization and all oter pon-cash axpenses for that period, pha {vii i
expaises foy that period, in each mso determined bn ocordants with GAAP sad, In the
cais af jtema {i), (v), &), () and {vii), only to the extant deducted in the detoreinstion
0t Net lncoma B that petiod, .

“Bauily Contrittio o shall mean callective reference to the voluntary contribuilon of
cuih inle fhe Boamwer Copsolidation in s¥change for addidennl manksmbip Interesem m
bong aa guch contrilnetion 9 not-aabject ty sny retm afsuch sapital, sxospt to ho extent
paonifted with regpeat t Distributking o provided m Sectloa 6,06 of the Credit

. Apnement

“Flgeal Quarter'* shall mean the contsoutjve threa (3) month perloda during aach Fiseal
Yearboghming on Jamgary 1, Apnl 1, iy 1 znd Oetober | and adieg on March 31,
June 30, Septerober 30 and Dacember 3 |, nepocdfvely, ;

“Figtal Year” shull muan the fiscal year pariod begmning January 1 of each calonder yoar
aid exnding on the fallovwing December 31 . ’

“OAAT” meana goasrally opoapled acconnling prissiples aul farth in the opinlong and
propoumetments of (ho Acvimaling Prnciples Board ord the Amcrican Ingiituta of
Cortlfied Public Accoumiants end staternanis mmd prorouncernsnts of tha Flnanclal
Accoupting Stendirds Boand, or in guth other siatoments by mich othernblty ad may be
in general wse by signifeant sopmenta of the seeounting profason, wilch are applicabls
te the olroumataces 88 ofthe dete of deleonination. .

“Heroat Fymily Crotp™ shall mean eojfective referanoe 1o Jewry B Hesbst, Edward 1.
Herbat, Tima by P. Harbsl, Tmy D. Herbat, (heir pespoative apouses, ehildran, and
grandchiidren end Migle sevpeotive execrton, adminfaimior, hairs, iogaters and
Bencflolaries, . . Con

“Mrks Well Contributions” shall mean Bquity Contribations rocrived by fha Bomowes

Cogsolidation which shall be added to Adjusted Cpsh Flow a9 of 2ny Plsea! Guartor end

s iongras such Equity Contriintions are; £} recelved by the Bomower Consolidation in
cash, and (i) received by the Bomower Conzolidation g {nter than the barifer to ocour of
(x) dve forty-fifith (45(h) duy following the anplcable Tiscal Quarter cod, or (3) tho dats
Tpoa whioh the complianse certifipate gubmiticd by the Borrower Consolidation for such
Placal Quatter ix daliverad to the Lendes under the Crodit Agresment. In no cwin? shall
vy ks Well Conprihution ba addad Lo Adhusted Craly Flow Lo copnectinn with the
Adjuated Fixed Charge Coversge Ratio calewlation For more (kan four (4) congecuiive
Piseal Quarter conls, . :
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“Net Incomic™ shail mean with regpect to sny peraon for any fiseal period, tha pat income
of such perenn duriog sich Secal period detarmined in acoordgnse with GAAP,
consistently applied. .

“Nor-Financed Capital Pepandlies™ shalt mean oapiml expeadliares whioh e jald bty
the Borrower Cansolldetion fram ifs assots epd pot from tha Credii Agresment or throngh
any other [6az, mdllmﬂngﬂnmt. lﬁ.um-ﬁn.ancln,g fram any sowree, .

“Raload Endty shall mean mdlvtdul referenzs {0 aod YRolated Bntiden™ shall mean
calisctive refermon 1o Hip Hearbst Famlly Oroup god al] ahareholders, afflistes md
wibdfanm af any Barrower or of aty miomter of tha Herbet Pamily Choup.

h elaterd Party e E? ghall meen indabiednes gwing to any meinber of the E-nnwer
Conealidation by any Belsird Entity.

WG shall meon Winner's Qaming, Lnc,, o Navads eorparation
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. @UAH.,M%AGREEMEM
o ﬁ.

On %ig_dar uf Y, mxidcmmn at'mtmmlday. sanmgpmw
" represontative parsuant bo Seeticn 12,14 ufﬂmf and Aaset Piitohess wnd Salo Agament
. #nd Bscrow Instruetions ibated Tuly 27, 2005 tbween Paul A. Motabita & Co., Limited, o
Mervada corpetation, as baryer, and Br.try-Hhmlﬂqy Endusirles, a Névada Corpormion, g, sl a1
"+, Boller, {inchiding aay svecsdsor selling partiop”roprezemative andes sad Stoak and Assed
Pumhs.wmd 8zlo Agrénmant and Bsocow Indtratdions, “Creditor”y agreelng Lo extend crodit o
* I8, Yo, 4 Mevada corparation having ity ahief exeeutiva offioe st 5193 Léa Vepns Boulevind,
L“ Vogs, Nevada 89118, f“DBmﬂ aned fox other valuable eonsideration, the recaipt of which
is anknowiedged, the ondersipned, Jetry Harbat, an individus) with a baisinexs adrress 4t 5195 -
Las Viogas Boulevard, Las Vogar, Novada 49119, (*Guamestor"yagroos with Creditar s follbven '

L. DEmlmc-NS. In (his -'.'.‘mnnty ﬁgﬁmml [mjn"‘ﬁgrmm "

- “‘C!ulm mgang anyalﬂnuhommmcduﬂuﬂmﬂmm
mﬂng whnmﬂnraﬂaiug, for the racovesy of any monsy herstofort o harsafter recefyed,
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. [ Guarentor hereby consents o submit hlmeelf to ths porscnal
joristiction of the epphiooble sanrta of the Stata of Nevads losaled within Weshoo Coualy inthe
Nevads Distrie!, Arry clalm, derand, eofion, sult, litigaton or disputs orising out of or relating
in tis Agreorzent shal] be litigaied n hise courls.

/%..,!‘,4-_.

T Yerry Hecomt
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D through G
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EXHIBITS
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EXHIBIT H
TOLLING AGREEMENT

{S¢e atached,)

FINAL EXECUIION YERSION
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TOLLING AGREEMENT

This TOLLING AGREEMENT is entered into b d "
l 1 ¥ and between JH, Inc. ("J1I™), JERRY
HERBST ("Herbst") and THE EDWARD W, BAYUK LIVING TRUST {"The Ba:.'u;; Trust"),
JH and Hcrbst_are collectively referred to herein as the "Hetbst Parties." The Bayuk Trust and
the Herbat Partfes are collectively referred to herein as the "Partics."

RECITALS:

A, JH, and P.A. MORABITC & CO. LTD., a Nevada corporation (* A :
éntered info that certain Amended and Restated Stnck Purchase Agrﬂeme:'l]:odmed J;Enz ZE[ (2:%3
{the "ARSPA"}, whereby JH was to purchase the stock of BERRY.HINCKLEY INDUSTRIES,
4 Nevada corporation ("BHI") rom PAMCO. Herbst was the guarantor of the JH obligations
under the ARSPA, and Paul A, Morbito ("Morabito") guarantzed the obligations of PAMCO,
CNC is the successor in interest to PAMCO. The transaction contemplated by the ARSPA
closed on July 2, 2007,

B. A dispute developed between the Morabito Parfies (as thal term is defined in the
Senlement Agreement tn mean CNC and Paul A, Morabito) and the Herbst Parties regarding the
sale of the BHI stock 10 JH, Besed thereon, the Morabito Parties filed a lawsuit against the
Herbst Parties on December 3, 2007. The Jawsuit was captioned Consolidated Nevada Corp,, €l
al, v. JH, et al,, and was filed in Repartment 6 of the Second Judicial District Court in and for the
County of Washoe (the "Coun"), Case No. CV07-02764 (together with all claims and
counterclaims, the "Action™).

C. The Herbst Partics filed numerous counterclaims in the Action against the
Mozabito Parties, including, but not limited to, fraud in the inducement, mizrepresenlation and
breach of contract,

D. The matler was tried before the Honerable Judge Brent Adams by way of a bench
frial commencing May 10, 2010 that [asted for soveral weeks. Al the conclusion of the bench
trial, the Count found that the Morabito Parties had breached the ARSPA snd commitled fraud in
the inducement and misrepresentation in relation lo pumerous aspects of the fransaction
contemplated by the ARSPA, The Court uliimately awarded the Herbst Parties totol damages in
the amount of One Hundred Forty-Two Million, Five Hundred Ninety-Seven Thousand, Two
Hundred Eighty-Eight and 80/100ths Dollars ($142,597,288.80, representing both compensatory
and punitive damages (ihe "Judgment™). The Judgment was entered by the Courd on Avpgust 23,
20t1, There was aiso a Deferminaticn that the Morabito Parties owed the Herbsl Padics $6.7
million for the working capital uf BHI pursuant to ihe ARSP4,

E. QOn October 12, 2010, the Court enterad its findinys of fact and conglusions or law

related to the Judgment (the "Findings of Fact and Conelusions of Law*). The Findings of Fact
and Conclusions of Law outlined the factual and legal bosis far the Tudgment.

F. The Herbst Parties contend that prior to and after the Court's otal pronouncement
of judgment, Mombito underiook numerous fraudulent transfers and conveyances i an effort to
conceal assets and render himself judgment proof. Morebito denies such allepations.
Notwithstanding the demial by Morabito, the Herbst Parties believe they possess valid claims
against CNC, Morabito, individually and in his capacity a5 Trustes of the Arcadia Living Trust,
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Edward Bayuk, individually and in his capacity as Trustee of the Edward William Bayuk Living
Trust, Salvatore Morabito and Trevor Lisyd, for recavery of funds the Heehst Parties beliove
were iransferred in violation of Nevada's Uniform Fraudulent Conveyance Act (each of the
foregoing causes of action a "Fraudulent Conveyance Claim"). The Morabito Parties, Edward
W. Bayuk, individuaily and as trustee of the Edward W. Bayuk Living Trusl, Salvatore
Morabito, and Trevor Lioyd contend the transfers were done for fair value and dispute that any
transfers were fraudulent.

G. The Herbst Parties and the Mombito Partics agreed to settle the Action, and, on
November 30, 2011 executed the Settlement Apreement and Mutuzl Refease ("Settlement
Agreement”). As part of the Settlement, CNC and Morabito execuled a Confession of Judgment,
to be filed in the event (hat the Morabito Parties default under the Settlement Agreement and
such default is not cured by Lhe Morebita Pamies.

NOW THEREFORE, the Parties hereby agree as follows:

l. The above Recitals A through G above, are hereby incerporated by reference
emtirely herein and expressly agreed to by the Parties.

2. The Bayuk Trust hereby aprees that eny limitations period under Nevada law and
the statute of limitations for filing or prosecuting claims against The Bayuk Trust that are related
to the alleped wransfers referred to in Regital F, including but not limited 1o, the Fraudulent
Conveyance Claims, are heieby tolled pending the full and compiete performance of ¢ach and
every one of the Morabito Parties' obligations under the Settlement Agreement or entry of the
Confession of Judgment, whichever js first to occur.

3 It exchange, the Herbst Perties hold in abeyance all elaims against The Bayuk
Trust related to the alleped transfers referred to in Recital F, incloding but not {imited to, the
Fraudulewt Conveyance Claims, pending the full and complete performance of each and every of
the Morabito Perties’ obligations under the Settlement Agreement or entry of the Confession of
Tudgment, whichever is first fo oceur.

i
o
i
Y
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9, _ The Herbst Parties shall have no obligation to hold in abeyance any chim related
to the Action against any of the foregeing individuals or entities that fail to deliver a duly

exccuted Tolling Agreement within sixiy (60) days of Closing.

THE EDWARD W. BAYUK LIVING TRUST

By:

Its;

SUEBSCRIBET and SWORN to before me

this day of , 2011,

by EDWARD W. BAYUK

Notary Public
JH, INC,, a Mevada comporation

B

r—

It

SUBSCRIBED and SWORN o belore me

this ____ dayof ,2011,

by JERRY HERBST,

Naouary Public

WL00229385T000106
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JERREY HERBST, an indjvidual
SUBSCRIBED and SWORN tn before me

this____ dayof , 2011,

by JERRY HERBST,

Notary Public
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GORDON SILVER
JOHN P. DESMOND
Nevada Bar No, 5618

Email: ] desmond@gordonsilver.com
BRIAN R. IRVINE
Neveda Bar Mo, 7758

Email: birvine@gordonsilver.com
100 West Liberty Street

Suite 040

Reno, NV 89501
Tel: (775 343-7500
Fax: {775) 786-013)

Attorneyy for Defendants/Counter-Claimants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CONSOLIDATED NEVADA CORP., et al,,
CASENOQ. CV07-02764

DEPT. NO. &

Plaintiffs,
¥5,

JH, INC,, et al,

Defend Bnis.

JH, INC., et al,,

Counter-Claimants,
VS,

CONSCOLIDATED NEVADA CORP,, etal.,

Counter-Defendants.

T Mt et N e e o e et el g g V' St o Y 8 V¥ ¥

CONFESSION OF JUDGMENT
Defendants/Counter-Claimants JH, INC., JERRY HERBST, and BERRY-HINCKLEY
NDUSTRIES, by and through lheir counsel of record, Gordon Silver, file the attached
Confessien of Jndgment, Exhibit 1 hereto, against Plaintif7Counter-Defendants,
CONSOLIDATED NEVADA CORPORATION, and PAUL A, MORABITO.
i
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AFFIRMATION

Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding document does not contain the

soclal security number of any person,

DATED this 18" day of June, 2013,

GORDON SILVER

fsf John P, Desdmond
JOHN P. DESMOND
Nevada Bar No. 5618

Email: jdesmond%% gordonsilver.com
BRIAN R. IRY

Nevada Bar Mo, 7738

Email: birvinei@eordonsilver.com
100 West Liberty Street

Suite 940

Reno, NV 89501

Tel; (775} 343-7500

Fax: (775) 786-0131

Atrorneys for Defendants/Covnter-Claimants

2
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EXHIBIT TABLE
Exhibit Description Pages'
[ Confession of Judgment 20
! Exhibit page count is exclusive of exhibit slip sheet.
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CERTIFICATE OF SERVICE

[ certify that I am an employee of GORDON SILVER, and that en this date, pursuant to

NRCP 5(b), I am serving the attached CONFESSION OF JUDGMENT on the party set forth

below by:

X

Placing an original or true copy thereof in a sealed envelope placed for collection
and mailing in the United States Mail at Reno, Nevada, postage prepaid, following
ordinary business practices

Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Placing an original or true copy thercof in a sealed envelope and causing the same to
be personally Hand-Delivered

Federal Express (or other overnight delivery)

Hand Delivery

X

Via E-Mail

addressed as follows;

Barry L, Breslow

Robison, Belaustegul, Sharp and Low
71 Washington Street

Reno, NV 89503

BBreslow{@rbsllaw com

Dennis C. Vacco

Lippes Mathias Wexler Friedman LLP
665 Main Street, Suite 300

Buffalo, New York 14203
dvacco@lippes.com

DDATED this 18" day of June, 2013.

/e Cindy 8. Grinstead
An Employee of GORDON SILVER
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E g HIBI I 1 Transaction # 3796507
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JOHN P, DESMOND, ESQ.
Nevada State Bar No. 5618
BRIAN R. [RVINE ESQ.
Nevada State Bar No, 7758
JOMES VARGAS

300 E. Second Strect

Suite 1510

P.O. Box 281

Reno, Mevada 89504-G281
TeIephuna: (773) 786-5000
Facsimile; (775) 786-1177

Airorneys for JH, Inc., Jerry Herbst,
And Berry-Hinckley Mdusiries
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
TN AND FOR THE COUNTY OF WASHOE
JH, INC., a Nevada corporation; JERRY HERBST, CASENO.:
an indlvidual; and BERRY-HINCKLEY
INDUSTRIES, a Nevada corporation, DEPT. NO..

PlaintilTs,
L

CONSOLIDATED NEVYADA CORPORATION, a
Nevada corporatien; PAUL A. MORARBITO, an
individual,
Defendants.
/

CONFESSION OF JUDGMENT
RECITALS:

A JH, and P.A. MORABITO & CO. LTD., a Nevada corporetion ("PAMCO"} entered
into that cerain Amended and Restated Stock Purchase Agreement dated June 28, 2007 {the
"ARSPA™, whereby JH was to purchase the stock of BHI from PAMCO. Herbst was the guzrantor
of the JH obligations under the ARSPA, and Morabito guaranteed the obligations of PAMCO,

CNC is (he syccessor in interesi to PAMCO. The teansaction contemplated by the ARSPA closed

onJuly 2, 2007
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B, A dispute developed between the Morabito Perties and the Herbst Parties regarding
the sale of the BHI stock to JH. Based theczon, the Morabito Parties filed & lawsuit agsinst the
Herbst Panties on December 3, 2007, The lawsuit was captioned Consolidated Nevada Com., et al.
Y. JH. gt at., and was Filed in Departmens 6 of the Second Judicial District Court in and for the
County of Washoe (the “Cour™, Case No. CV07-02764 (togecher with all claims and
counterclaims, the "Action™).

C. The Herbst Parties filed numeraus counterelaims in the Action against the Morabito
Partics, including, but not limited 1o, fraud in the indueement, misrepresentetion and breach of
contract,

D. The matter was tricd before the Honorable Judpe Brent Adems by way of & bench
trigl commensing May 10, 2010 that lasted for several weeks. At the conclusion of the bench tria,
the Court found that the Morabito Parties had breached the ARSPA and committed fraud in the
inducement and misreprosentation in relation to numerous aspects of the transactton contemplated
by the ARSPA. The Courl ultimately awarded the Herbst Parties ol damages in the amount of
One Hundred Forty-Nine Million Four Hundred Forty-Four Thousand Seven Hundred Seventy-
Seven and 80/100ths Dollars ($149,444,777.80), representing both compensatory and punitive
damages (the "fudament"). The Judgment was entered by the Court on August 23, 2011,

E. On October 12, 2010, the Court entered its findings of fact and tonclusians or law
related wo the Judgment {the "Eindings of Fact and Conclusions of 1.aw"). The Findings of Fect and
Conclusions of Law outlined the factual and legal basis for the Judgment.

F. The Mombito Parties appealed the Findings of Fact and Conclusions of Law as well
as the Judgment to the Nevada Supreme Court as identified by those cerain appeals captioned

Nevada Supreme Court Cage Nos, 544[2 and 57943, The Herbst Parties filed numerous eross-
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appeals in the subject appeals. The appesls filed by the Morabito Parties and the cross appeels filed
thorein by the Herbst Parties, are collectively referred to herein as the "Anpgal.”

G. The Mambito Paries have represented that they are unable to satisfy the monetary
Judgment entered against them in full.

H. The Partics agreed o settle the Action, and, on November 30, 2011 execucad the
Settlement Agreement and Mutual Release ("Settlement™).

[ As part of the Settlement, the Parties zgreed that the Appeais would be vacated as
well gs the Judgment and the Findinga of Fact and Conclusions of Law.

J. As part of the Settlement, Consolidated Nevada Corporation ("CNC") and Marabito
agree to make the following cash payments to JH, Inc. in addition t& other ¢esh payments and

assumption of liabilities as referanced in the Seitlement.

o December 1, 2011 - $2.5 million
o June{,2012- $2.5 millign
o March 1, 2013 - ¥4 million

o December 1,2013- 34 million
K. A3 pan of the Settlement, heginning on December 1, 2011, CNC and Paul Morabito

agreed to gssume any and all obligations of the tenent under the lzase for 425 Maestro Drive, Reno,
Nevada, ineluding but not limited to al| rental payments, CAM cherpos, taxes, ete, CNC and Faul
Morabite apreed to provide proof of each payment under the lease for 4235 Maestre Drive, Reno,
Nevads (and performance of any and all other non-tnonetary obilgations) te FH, Ine. within five (5}
days of cach payment. CNC and Paul Morabito will indemnify and hold harmless JH, Inc. and Jerry
Herbst for any and all claims related 10 obligations owed under the lease for 425 Maestro Drive,
Reno, Nevada beginning on December 1, 201 [ wntil the conctusion of the lzase Lerm,

L. As pere of the Seitlemnent, beginning on Decernber [, 201 |, CNC and Paul Morsbito

agreed to assume any and all obligations of the Maker/Payor under the June 29, 2007 Note between

Page 3 of I5
21753790 doex Be

WL0023988 51000115

3596




JONES VARGAS
D Easl Fecopd Serest, Sulie 15141

Bk Box 28]

Rron, NY §9504-481
Tel: (779) 786-5000  Fau: (T15; 748-1177

LT - - Y - S © T T PR

— mm = = aa
T " B - = ]

13

JH, In¢. ay Maker and Payor and Arthur T. Hincklay, as Payse, including but not [imited w thoze
obligations set forth in Sections 1.1 through 1.3 of the Note, periodic interest payments and payment
of the principal znd accrued interest upon matoration. CNC and Paul Morabito agreed fo provide
proof of esch payment under the Nota between JH and Mr. Hinckley {and performance of any and
all other non-monetary obligaticns) 10 JH, Ine, and Jerry Harbst for any end all claims related to the
June 29, 2007 Nota between JH, Inc. as Maker and Payor and Jerry Herbsl a8 guarantor and Arthur
T. Hinckley, as Payee.

M.  As parl of the Seitlement, beginning on December |, 2011, CNC and Paul Morsbilo
sgreed to indemnify and defend Berry-Hinckley Industries and Jerry Herbst in the lawsuit captioned
as Desi Moreno, Trustee of the Desi Moreno 2001 Trust, et al. v. Bermy-Hinckley Industries, et al.,
Cuse No. CV10-02329 in Depariment 4 of the Second Judicial District Court in and for the County
of Washoe, CNC and Paul Morabito expressly agreed 1o indemnify Berry=Hinckley Industries and
Jerry Herbst ftom any finding of Liability or assessment of damages in that action. To facililate the
assymption of the duty to defend and indemnily in the context of the aforementioned case, CNC and
Paul Morabito agreed to amend the Answer previously filed. Tt was agreed that the Amended
Answer would admit liability 1o JH, Ine. pursuant 1o the indemmification provisions of the Amended
and Restated Stock Purchase Agreement, Specificaily, puravant to Article 9.1(d) of the ARSPA,
CNC and Paul Mombito agreed to admit that they were ohligated to indemnify Berry-Hinckley
Industries and Jemy Herbst for any loss ihat has already been suffered and any loss that may be
sulfered in the future as a result of the lawsuit filed by the Moreno Plaintiffs, It was agreed (hai
failure to timely indemnify Berry-Hinckley Industries and Jerry Herbst from a Tindings of liabiliy or
dameges would constitule & default under the sehilement agreement. [t was ajso agreed that in the
event a judgment is entored against Bemry-Hinekley Industries and/or Jerry Herbst, Paul Morabito

and CNC agreed (o either (1) satisfy said judgment within [ifteen days; or {2) file a notice of appeal
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of said judgment within thirty days and post & bend pending appeal 10 stay execution against Rerry-
Hinckley Industries and/or Jerry Herbet, In the event of an appeal, if the decision is affirmed, Paul
Morabito and CNC agreed to pay aby judgment within fiRteen days of an order of affimancee from
the Nevada Supreme Court
N. Paul Morabito, individually and as mustee of the Arcadia Living Trust, agreed that
the real property lacated at 8355 Panorame Dzive in Reno, Nevada currently held in the nama of the
Arcadia Living Trust would be listad for sale es soon as possible, The initial listing price wag to be
sat as follows:
. IH, Inc. and Jerry Herbsl, on the one hand, and CNC and Paul Morabito, on
the other hand, would each commission an appralser of their choice that is licensed in the
State of Nevada with at least five (5) years experience appraising residential real propenty in
Northern Nevada.
. Each appraiser would prepare a sale appréisal of the Panomma Drive
property. The perty requesting the appmisal would bear the expense of the same,
. The jnitial listing price would be the mid-point, to the nearest thousand
dollars, between the two appralsals. The listing price must be a minimumnt of $2.5 miliion.
Paul Morabilo, individvally nnd as trusiee of the Arcadia Living Trust, represented end
warranted that there i3 #n existing mortgage on the real propeny located at 355 Panorama
Drive with a remaining pay-off amount of approximately 31 million. Mr. Mombitn
represented and warranted, to the best of his personal knowledge, that there 2re no other
motigapes or lizns on the Panomma Drive property.
. Paul Morabito, individually and as trustee of the Arcadia Living Trust, agreed
that, ypon the sale of the real propetty Jocated at 8355 Panomms Drive, JH, Inc. and Jermry

Herbst would receive the net proceeds of that sale, after closing costs and the existing 31
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million montgage are paid. Should JH, Ine. and Jerry Herbsi receive more than §1 million in

net proceeds from that sale, CNC and Paul Morabito would be entitled to deduct any amount

received by JH, Inc. and Jerry Herbst in excess of $1 miilien from the $4 million payment

scheduled by be made under this settlement agreement on December |, 2013,

. If the real propsrty located at 8355 Panorama Dirive, Reno, Nevada did not
sell within six (6} months of the fist listing date, represemtatives of each of the parties
agreed to meet with Lhe listitg agent to delermine if any actions should be taken ¢ enable
the property to be sold.

0. As part of the Settlement, CNC and Mombite agreed to execute this Confession of
Judpment and stipulate that it is non-dischargeable in any bankruptey proceeding hled by either
CNC or Paul Morabito, in the amount of $85 million. The Confession of Judgment may be filed, ex
parte and with no notice to CNC or Pa;ﬂ Morabito, should CNC or Paul Morabito fail to perform or
default on any of their obligations under the Settlement, and said failure to perform is not cured
within Gfteen {[5) days. [n the event all payments are made and obligations performed under Lhe
Settlement by CINC and Paul Morabito, this Confession of Judgment will be retumed to CNC and
Paul Morzbito once all peyments have been made and abligations performed.

P. In the event this Confession of Judgment is filed following an event of default which
is not cured within fifteen ([5) days, CNC and Paul Morabito agree not to defend or contzst Lhe
filing of the Confession of Judgment.

NOW THEREFORE, CONSOLIDATED NEVADA CORPORATION, a Nevada
gorporation ("CNC"}, end PAUL MORABITO, individuelly ("Mombito®) hereby consent, stipulate
and agree to the entry of jJudpment as follows;

1. The above Recitals A thtough P above, are hereby incorporated by reference enlirely

herein and expressly consented, stipufawd and agreed to by CNC and Merubite,
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2, Berry-Hinckley Industries (“"BH!") bepan operations in 1928 when Wayne Hinckley
and Lawrence Semenza assumed the lease of the Flying A Service Station on Second and West
Streets in Reno, Nevada.

3. In the late 19708, Art Hinekley, Ward Hinckley's son, joined the business supervising
the administrative staff of three employees.

4, BHI was very successful for generations.

5. The Stock of AHIE was purchased on October 14, 2005, by P.A. Momblo & Ce.
("PAMCO"), a company owned by Mr, Morabito, for approximately $85 million

6. Paud Mombito, the controlling owner of PAMCO, wes appointed president and CEQ.

7. All real properties awned by BHI, and by related entities s operaled by BHI, were
separately sold to PAMCO, which properties were then sold to third parties.

E. As part of these sales, new leases were entered into with BHI as the lessee and the
leases were gt above-market rates.

9. JH, owned by Jerry Herbst, was formed for the purpaese of scquiring BHI.

10. JH is a related party to Terrible Herbst, Inc. and to the Herbst family, who have
decades of experlence opermling pas stations and convenience stores and, in recent years, some
experlence in the gaming industry,

11. By no later than December 31, 2008, BHI had zero value.

12.  The ARSPA consists of two compunents.

13.  First, the trapsaction consisted of the Development Sitgs. The Development Sites are
ten parcels of real property that were parially improved or would be improved to create
convenience stores and pas stations.

14,  The primary assets in the second calegory were the operating convenjenge stotes and
gas stations,

I5.  Section 2.8(c) of the ARSPA obligales the seller to enfer into & construction
management agreoment with Lhe buyer and that agreement is attached as Exhibit E to the ARSPA.

16,  The Construction Management Agreement ("CMA") provides that, in consideration

for the purchase of the Development Sites by owner, the construction manager, which is Washoe
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Construction Management Services, LLC ("WCM"), a company created and owned by Mr.
Morabito, has apreed to act as the construction manager for the project.

I7. Mz Mcrabito's campany agresd to act as construction manager for this project in
consideration for the purchase of the Development Siles by JH,

18, A few perlinent provizions of the CMA, are as follows:

a. Article | provides, "[tThe Constne¢tion Maneger will assist the Owner with
the management of the Project, including monitoring Project costs, endeavoting to keep costs within
the fixed sum contracts entered into by and between Owmer and Dennis Banks Construction (the
"Cantractor”) for certain of the Development Sites and within the budgets developad by Owner and
the Conatrustion Manager for the balance of the Development Sites for which the Owner will have
entered Iato Cost, Plus Contracts with the Centractor, . . . and working with the Contractor 1o
schedule the work of the Project efficiently so that the Project will be ready for ococupancy on the
daizs set Forth in the Construction Contracts,”

h. Article 2.1 provides, "[tlhe Construction Manager will review atl plans and
specifications and advisc on systems and materials, construction feasibility, time requirements for
procurement, installation and construction, relative costs, and provide recommendstions Ffor
economies as appropriate. The Construction Manager is hereby authorized w act as the Owner's
agent in dealing with the Architect, the Consiruction Contracts, subconiractors and their respective
employees and agents.”

c. Parapraph 2.3 provides, in parl, "[tlhe Constaection Manager will work with
the Contrector to assure completion of the Project within the time periods set forlh in the
Construction Contracts.. In the event any change order or other adjustment is requested by Owner
to be made to any Construction Contract, Construction manager will work with the Contractor to
assure proper inclusion of such change order or other adjustment into the Projeat,

19,  Pursuant o parggraph 3.2, the relevant terms and conditions of the ARSPA are
incorporaled in the CMA.

20,  The role of the construction manager is to be the owner’s representalive o ensure that
both the schedule of the construction project and ils costs adhere o the budget and timeline for
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construction.  The constroction manager asks questions and looks al the longstepm items of a
contragt. The construction manager works directly with subcontractars, taking bids, evaluating the
costs of various components of the construstion, creating a consiruction fimeline, and making, at a
minimam, monthly reporis o the owner so the owner is advised consistently of the milestones of
consiruclion. A gaod constnmtion manager facilitales the process and ensures proper and
responsible accounting of the owner's money on the praject,

2l.  The construction manager is usually involved in the construction on a daily basis and
frequently visils the construction site. A construction manager should review the construction
scheduie with the contractor and meet with the contractor on a weekly basis.

22, WCM and Mr. Morehito performed none of the services contemnplaied by the CMA.

23. ™. Momsbito mada it absolutely plain that in his view, the orly purpose of the CMA
was for him to get paid. Mr Morsbito ectually said, "What does the mansgement of the
construction sites mean? | have no idea what that means.”

2, Garrelt Gordon i5 an attomey with the law firm of Lewis and Roca in Reno, Mevada.
Mr, Qordon mede it extremely plain that he does not heve any competence in comstruction
supervision. Mr. Gordon testified that he was called every day by Mr. Mombito, who wanted to
kniow the status of the building permits so that Mr. Morabito could get his money, Mr. Gorden's job
was 10 seeure Mr. Morabito's maney by petiing building permits or certilicares of occupancy,

25.  Phillip Tripoli has no capacity to, ot did tot in any significant way, supervise this
praject. Mr. Tripoli did not communicate at all with the owner of the praject.

26,  Mr. Morabite was not managing the construgtion project, he was managing his
money.

27.  The ARSPA required PAMCO to provide a working ¢apital estimate prior to closing,
which it did. There was no basis whatsoever for the contents of the working capital estimate. Mr,
Morabite decided o simply create it

28,  There is not one plece of paper that can be produced to support the cragperated value

of the company as set forth in the working capital astimate,
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29,  The major differcnce between Mr, Morabit's estimate and the sctual warking capital
is accounts payable, This fact is significant.

30,  Mr. Mombito did not prepara the monthly financial statements,

31,  There is no evidence that the monthly financial statements were inaccurate.

32,  Mr. Morabito did not have acegss to the aeeounting system of the company.

33.  Paula Meyer, then CFO of BHI, gave Mr, Morabito evidence to undecstand that the
leases were not being (lipped as was being represented to JH.

34.  In the course of events leading to the closing of this ransaction, there wes a point

where Mr. Morabito only wanted Ms. Meyer to communicate with him and not the lavwyers of BCC

iCapiml who was representing Mr. Morabito and CNC in the wmnsaction. This is & complex
transaction involving tens of millions of dollara, As the CFO, Ms. Meyer had access to the financial
statements of the company while the CEQ of the company, Mr. Morebile, did not have access.
Nevertheless, Ms. Meyer was told to only communicate with Mr, Mombito.

35.  Ms. Meyer constantly had disagreements with Mr, Morabito about the amount of
accounts payable,

36.  The secounts payable were in the range of at least five to six million, but Mr,
Morebito represented to FH that the accounts payable amount was much lower then that,

37.  Stn Bemsiein, Mr. Moembito's perscpal accountant, agreed with Ms, Meyer
regarding accounts pnyable,

38.  Karen Scarborough, BHI Controller, also agresd with Ms, Meyer,

39.  Onorabout March 8, 2007, the accounts payable totaled $7,405 342,33,

40, Ms, Meyer told Mr. Morsbito on the telephone many times that she knew the
payables reprasented in the working capital estimate were way oo low.

41.  The estimate Mr. Mombito gave had, not only no besis in realiry, but 11 was conteary

| m what he knew firsthand to ba the truth.

42. A clalm for breach of conlrect requirss the Herbst parties to prove each of the
following claments: (1) the parties enteced into a valid and enforceable conmact; (2) the Herbst
parties performed all obligations required under the contract or were excused from performance; (3)
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the Mombito parties brezched their obligations under Lhe contract; and (4) the Herhst parties
suffered damages as a result. Nev. Contract Servs., Inc. v, Squirrel Companies, Inc, 119 Nev, 157,
161, 68 P.3d B3¢, 859 (2003),

43, The CMA end the ARSPA are valid and enforceable contracts,

44,  The obligations underlaken in the CMA were in consideration for the purchase of the
Development Sites.

45.  Every one of the obligations of the CMA were breached by WCM and Mr. Mormsbits.

46, A5 g resmlt of WCM end Mr. Morabito's bregch, there was a towl failure of
consideralion,

47,  As g result of WCM and Mr, Morabite's breach of the CMA and ARSPA, JH was
damaged.

48.  To establish freud in the inducement under Nevada law, the following slements must
be proven: {1) a false represemtation made by WCM and Mr, Morabito; (2) WCM and Mr.
Morabito's knowledge or belief that the representation was false (or knowledge that it hed an
insufficlent besis for making the representation); (3} WCM and Mr, Morzbile's intention
therewith induce the Herbst parties te consent to the contract's formation; (4} the Herbst paities'
justifiable reflance upon the misrepresentation; and (5) damages resuiting from such reliance. J.A.
Jomes Constr, Co, v. Lefrer McGovers Bovis, Inc., 120 Nev. 277, 290, 39 P.3d 1009, 1018 (2004).

49,  Mr. Mormbito never for a single second had any intention 1o perform the services of
construction manager.

50,  Mr. Morabito's representations under the CMA were intentionally false.

51.  Mr, Morabito's representations were made for the purpose of inducing the purchase
of the Development Sitas by JH.

52, JH reasonably refied on those representations.

53.  Itis established that Morabito fraudulently induced JH lo purchase the Development

Sites,

$4.  Asaresult, JH was damaged.

55.  CNC and Morbito have no claims under the CMA and the ARSPA.
21753750 doon Page (1 of 15
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56.  There were a number of GAAP violations in the BHT accounting.

57.  The leages were migchamcterized and, thevefors, viclated the ARSPA because they
were not accounted for in gecordance with GAAP,

53.  The inclusion of reat in consinuction in progress constitutes a violation of GAAP.

59.  The recording of consiruction in progress for non-BHI compenies constitutes a
violatlon of GAAP.

60.  The recording of landlord deposits as & redugtion 1o construction fn progress is a
vioiation of GAAP,

8I.  Finally, the inclusion of Nella assets in BHI's financial statements constitutes a
violation of GAAP.

62.  There was no besis whatsoever for the conlents of the working capital eslimale other
than Mr, Morsbite's decision to create it

63,  The estimate was prepared by the Mr. Morahito, the owner of the company,

64,  The estimate wes significantly and materially inconsistent with Lhe information he
was given Arsthand by his chief financial officer and by his personal accountant,

65.  No one else reviewed the estimate that was prepared by Mr. Morabita.

66.  The working capital report that was prepared by Mr. Morabito wes intentionally
false, was done for the purpose of JH relying o it, and that JH did reasonably rety on it.

67.  There s no data in the company to support the working capital estimate.

68. e Morabito knew firsthand from his own employees and from his own aecountant
thar it was incorrest.

§9.  The working caplisl estimato was meterizlly inflated and falsely inflated the value of
the company, and that became apparent quickly.

70.  Had JH known the false statemenls in the working capilal estimatc, they would not
have bought the company.

71, The valuc of Bery-Hinckley Industries was malerially missiated by Wr, Morzbito,

72. A company does not ged many hundreds of thousands of dollars worse in the first
thinty days.
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73. In Decomber of 2006, CNC and Morabito toid JH that BHI was losing sbout
$£600,000 a year, The company was losing approximately 51 miflion a menth,

74.  These matetial misrapresentations wets made to frandulently induce TH to purthase

BHI.

75, It is esteblished that Morabito fraudulently induced JH to purchass BHI,

76, All obligations of the Seller undze the ARSPA are personally guaranteed by Paul
iorabite,

77.  Mombito, on behalf of CNC, stipulates and confesses to judgment being entered
against CNC in the amount of $85,000,000.

78.  Morabllo, on behalf of himse!f individually, stipulates end confesses w judgtment
being entered against him Individually in the amount of 383,000,000,

79.  Mombito, on behalf of himsell individuslly and on behall of CNC, stipulate and
agree that this Judgment in the amount of 385,000,000 qualifies as a non-dischargeable debt under
It US.C. Secion 523,

80.  Morabilo, on behnlf of himselfl individually and on behatf of CNC, stipulate and
agree that the facls outlined above establishing the debts and obligations of Morabito end CNC

qualifies a5 a Section 523 non-dischargeable debt,

Page 13 of 15
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JOHES WVARGAS
309 Eapt Second Street, Sult: 1530

FX), Bor 231
Reva, MY 3035040781

Tt {T75) TRES000  Fax: (77) TRE1177

B e N = LY. S S S R

YERITICATION
I, PAUL MORABITO, a duly authorized representative of CONSOLIDATED NEYADA

COBPORATION, a Mevada comoralion, herehy assert that the contents of this Confession of
Judgment are irite and accurte (o the best of my knowledge end suthocize entry of judgment in this
matter for the sum of Efghty=Five Millicn Dollars ($85.000,000,00) agzinst CONSOLIDATED
NEVADA CORFORATION.

ST

By: PAUL MORABITD
far COMSQLIDATED NEVADA CORFORATION

SUBSCRIBED and SWQRN (o before me

7
this () dayof_NOVemlhed o011,
by PAUL MORABITO,

Viznia A Ve

HNotary PFublic
®

AAAAA P R W W W N NN

VIRGINIA A, POOL E

1] Notary Publle « Colifornla §
Crarnges Counly
Y Camim BqtusFata 14,2017 4

Page 14 of |5
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JOMES YARGAS
350 Exet Scgood Hrect, Silic 1510

P.(L Bex 251
Rewp, NV F95040281

Tel: (775) PH6-3300  Fag: [T75) TA6-11TT

Lo R T ]

YERIFICATION F
I, PAUL MORABITO, hereby nssect that the gonients of this Confession of Judgment are ¥
true and accurate 1o the best of my knowledze and anthotize entry of judgment in this matler for the ?
sum of Eighty-Five Million Daolars ($85,000,000.60) against me, PAUL MORARBRITO, individuslly, 5
2
By: PAUL MORABITO, Individually ?
E
¢
SUBSC]iEED and SWORN to before me :
his 20 dayor_ Nobemher oy ;
by PAUL MORABITO. ;
- |
A ¥ ,E ¢
Yoo A o :
Tatary Fublic g
{
3

(e VIRGIIA A POoL ¥

& 18N commiision # 1704242 5

e <] Notary Public - Callfamlo §

Ly, Orange Counly
Eyrsres iz b i
i
'
i
;
E
F
i
i
Page 15 of 13 ;
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EXHIBIT I
TIPULAT, CONFEESS JUDGMENT

(See atlached.)

TFINAL BXECUTION VERANON
TSNS 6.k

WL00Z 3851000128
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JONES YARGAS
300 East Secand Bireet, Sulic 1510 - PO, Box 181
Reco, NY ER504-0X8Y
Tek: [T75) TBE-5000  Fax: (7% FHE-117T
[N} E o] [ ] i) ) [N} | — —_— — — - [u— [a—y —_— _— p—
S e R W R = OO WO 09 =] Oy W e e b e D WD o =) B W o b B2

oo SR ]
- - T |

JOHN P. DESMOND, ESQ.
Nevada State Bar No. 5618
BRIAN R. IRVINE ESQ,
Nevada State Bar No. 7758
JONES VARGAS

300 E. Second Street

Suite 1510

P.O. Box 281

Renn, Nevada 89504-0281
Telephone; (775) 786-3000
Facstmile: {775) T86-1177

Attarneys for JH, Inc., Jerry Herbst,
And Berry-Hinckley Industries
TN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
JH, INC,, a Nevada corporation; JERRY HERBST, CASENO.:
an individual; and BERRY-HINCKLEY
INDUSTRIES, a Nevada corporation, DEPT, NO.:

Plaintiits,

V&,

CONSOLIDATED NEVADA CORPORATION, a
Mevada corporation; PAUL A, MORABITO, an
individual,

Defendants,

ST .

JH, INC., a Nevada corporation ("JH"), JERRY HERBST, an individual ("Herhs:"} and
BERRY-HINCKLEY INDUSTRIES, & Nevada corporation {"BHI"), on the one hand, and
CONSOLIDATED NEVADA CORPORATION, a Nevada corpetation {*CNC"), and PAUL
MORABITO, an individual ("Mprabito®), on the other hand, hereby consent, stipulate and agree

a5 follows:

Fage | of 2
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JONES VARGAS

200 Ensl Second Streed, Subic 1510- PO, Box 281

Eeno, W% FI9S44-0281

Fax: (775) 1861177

Telz (T75) 7E6-3040G

L ta

¥

[ I R N R - T N R o R e N e e e
R T e P N = = T - T R S & - T |

1. CNC and Morabilo consented, stipulated and agreed that Judgment in the amount
of $85,000,000 be taken apainst them in the event of a default under the Setilement Agreement as
provided for in the attached Confession of Judpment ("Judgment"},

2. The parties stipulate and agree that the Judgment qualifies as a non-dischargeable
debt under 11 U.5.C. Scclion 523.

3 The parties stipulate and agree that the Facts underlying and outlined in the

Tudgment cstablishing the debt qualily il as a Section 523 non-dischargeable debt,

ik
DATED this_ 0 day of November, 2011.  DATED this day of Novenber, 2011,
JONES VARGAS ROBISON, BELAUSTEGU!,
SHARP & LOW

ALP A 1

JOFN P, DESMOND, ES(.
BRIAN I, IRVTNE, ESQ,
300 . Second Street

Suite }1510

Reno, NV 89501

BARRY L. BRESLOW
71 Washington Strect
Reno, NV B23503

Attorneys jor JH, fnc., Jerry Ferbst, an Atrorneys for Consolidnted Nevada
individual, and Berry-Hinckiey Indusiries, @ Corporalion and Panl 4. Morabito, an
Nevada corporaiion individual

DATED this day of November, 2011, DATED rthis day of November, 2011,

FAUL A. MORABITO
Authorized Representative for
Consolidated Nevada Corporation

PAUL A, MORABITO, Individually

Fage 2 of 2
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JOMES YARGAS

M5 East Second Sreet, Suite 1514 « Fu0. Bax TR

Reoo, MV EYSI4-0201
Foz: (T35 186-1177

Tek: (775} 746-5000

2

L - T L - S e - A FE.

1. CHC and Morabito consented, stipulated and agreed that Judgment in the amoupt

of $85,000,000 be taken against them in the event of a default under the Settlement Agreement as

provided for in the attached Confession of Judgrent ("Judgment®),

2 The parties stipulate and agree that the Judgment qualifies as a non-dischargeable

debt under 1§ 11.8.C. Section 523.

3 The parties stipulate and zpree that the facts underlying and outlined in the

Judgment establishing the debt ¢ualify it as a Section 523 non-dizcharpeable debi,

DATED this 3 O day of November, 2011,

DATED this day of November, 2011,
JONES VARGAS ROMSON, BELAUSTEGUI,
SHARP & LOW
e s — R——
JOHN P. DESMOND, ESQ. BARRY L. BRESLOW

BRIAN R. IRVINE, ESQ.
300 E. Second Btreet
Suite 1310

Reno, NV 89501

Attarneys for JH, Ine., Jerry Herbsi, an
individial, and Berry-Hineckiey Industries, o
Nevada corporation

DATED this day of November, 2011,

71 Washinpton Styeet
Reno, NV 89303

Attorneys for Consolidated Mevada
Corporation and Paul A. Morabito, an
individued

DATED this day of November, 201),

PAUL A. MORABITO, Individually

PAUL A, MORARITO
Authorized Representative for
Consolidated Nevada Cornoration

Page 2 of 2
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1. CNC and Morabite consented, stipuluted and apreed that Judgment in the amount

of 383,000,060 be taken ngainst them in the cvent of'z defaull under the Sewlement Agreement as

JONES WARGAS

308 East Sexond Stneer, Swire 1584 -

P, Bax 231

Reng, MY §95M-0251
Tel: (ITEYTB-5030  Fax: (TTR)8&1177

k3 et e e e i =
R UBHEES == I3 3 3 5 5 2

25
25
27
28

provided for in the ettached Confesslon of Judgment (“Judgment").

2, The parlics stipulate ard agree that the Judgment quzlifies as a non-dischargeable

debt under 11 U.B.C. Section 523,

kR The pariice stipulate and agree thar lhe fagls underlying end ouilined in the

Judgment establishing (he debt qualify it as a Section 523 nop-dischargeable debt.

DATED this day of Novemnber, 201, DATED this day of November, 2011,
JONES VARGAS ROBIZON, BELAUSTEGU!,

SHARP & LOW
JOHN P. DESMOND, ESQ. DARRY L. BRESLOW

BRIAN R. IRVINE, ES).
I0D E, Second Street
Suite 1510

Reno, NV 39501

Avprnevs for JH, Ine,, Jerry Herbst, an
Individual, eird Berry-Hinckley Indusiries, a
Nevada corporarfon

DATED this 3= day of Noveinber, 2011,

71 Washinpton Street
Reno, NV 89303

Artertieys for Conselidated Nevada
Corporation and Paul A Morabita, an
individual

DATED this_**___ day of November, 2011,

—
- —
e,

[

Sa—

PAUL A. MORABITD, Individually

FAUL A, MORABITG
Authorized Representative for
Consolidated Nevada Carporation

Page 2of'2
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BHI

BERRY-HINCELEY INDUSTRIES
& MNevada corporation

B Gt
fis _—i_?-.,trﬂ.u- e L
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Case 13-51237-gwz Doc 220 Entered 01/23f15 12:27:17 Fage 10f2

NICHOLAS STROZZA. ASSISTANT US, TRUSTEL
State Bar #CA 117234
WILLIAM B, COSSITT, #3484
Office of the United Staws trusiee
300 Booth Strect. Room 309
Reno NY 9509
Telephone: (7733 784-3333
7 oA
Vi beai (O fiish

Attorneys for United States Trastee Attast:
Tracy Hope Davis

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA
Inre .f Casc No. 13-31237-GW /7
PAUL AL MORARBITO. :

[Deblor.

REPORT OF UNDISIMUTED ELECTION
(11 1.5.0. § 702)

Tracy Hope Davis the United States Trustee for Region 17 (“the United States
Trustee™). hereby submits her repont of an undisputed election held under 11 UL5.CL 3 702 and
Fed. R, Bankr. P. 2003(d)( ).

Meeting called. On January 22, 2073, aL approximaltely 1 1:30 a.m., the United States
Trustee, through the undersigned counsel, called the meeting of eredilors in the above-captioned
case. The (ollowing uppearances were made: William M. Noall, Esq.. and Brian R. Irvine, bEsq.,
Counsel for 114 Ine. Jerry THerbst, and Berry-Hinckley Industries.

Request bor Blecton. JH, inc., Jerry |lerbst, and Berry-Hinckley Industrics, through

counsel. requested that an election be held. There was no objection (o the request by JHL Ing.

Jerry Herbst, and Berry-Hinekley industries. The foilowing documents were acknow ledged and

Repeort ol Lndisputed lectivn 018 LS50 8 TUZ} -1-
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Case 13-51237-gwz Doc 220 Eniered 01/23/1512:27:17 Page2 of 2

incorporated inlo the record: the fifing ofa proot of ¢laim by TH. Inc., Jerry Herbst, and Berry-
Hinckley Industries in the amount of $77.00000¢ (Claim 2-1) and the furnishing of a Special
Power of Attorney by Counsel tor JH. Inc., Jerry Herbst, and Berry-Einckley Indusiries, The
Deblor tisted a total of $77.668.710.00 in Schedule ¥ {(~Creditars Holding Unsecured
Nonpriority Claims™}, See PACER Doc. No, 21 pe. 15

Vaotes Cast. JEL Inc., Jerry Herbst, and Berry-Hinckley Industries cast the sule ballot in
the election i the amount of its claim of $77 million {or pominee Witliam A Leonard, Jr. No
ather party cast a vole in the election. No pafy objected (o the eligibility of JH. Ine., Jerry
Herbst. and Berry-Hinckley Industries to vote. There was no dispute about the outcome of the
clection. Therefore, William A. Leonard, Jr., received the majority inamount ol the votes cast,

Namge and Address of Flected Trustee, There being no dispute Lo the eligibitity ol the

reguestor, its claim. or the eleetion, the duly elected trustee is:
William A. Leonard, Jr.
6625 Valley View, Bldg. 13 #224
Las Vegas, NV 89118

Qualitication ot Trustee, The trustee qualilics if before seven days of selection. and

before beginning ollicial dutics. the elected trustee has complied with 11 1.5.C. § 322,

Amount of Bond. The United States Trustee has set the amount ol bond at $67.263.634,

Mueting of Creditors. As stated on the record, the meeting was adjourned 10 February 27

2015, a0 10:00 a.m. and Is subject to being adjourned again should the elected trustee quatily in
accordance with 11 U850, § 322,
Daged: January 23, 2013 Tracy Hope Davis,

United States Trustec

By: /s Nicholas Strozza
Assistant Untted States Trustee

Kapur ot L. I'IIji.‘-PULL'Ll I hectiom oL 8.0 Q M -1
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3980 Chark of the Court
JOHN P DESMOND Transaciion i 4955604

devada Bar Mo, 5618
Email: i p: .
BRIAN E. IR\"!HE‘
Mevnda Ilnr Mo, 7758
Email; i
10} West :I.:hu':} Btrect
Luaite 940

Renn, Mevada §9501

Tel: {775) 343-75(x)

Fax; (775) 7B6-01 31

Antormeys for Plainrifs
IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA, IN AND FOR THE COUNTY OF WASHOE

JH, INC. & Nevada corpomation; JERRY | CASE NO.; CVI13-02663

HERBST, an individual, and BERRY-

HINCKRLEY INDUSTRIES, a Nevada | DEPT.NO.: | |
carporation,

Plaintifls,
V.

PAUL MORABITQ, individuslly snd as |
Trustes of the ARCADIA LIVING TRUST: |
SUPE I-LPLI'h-'EF‘E.R. INC.. an  Arizona |
coTpomation EDWARD BAYLUK,
individuall n.rrd a5 Trestee of the EIJWARI}
WILLIA BAYUK LIVING TRUST;
SALVATORE MORABITO, and individaal;
and SNOWSHOE PETROLEUM, TNC., a
Mew York corporation,

Defendants.

: ORDER TO SUBSTITUTE A PARTY
LRSUA? T

Plaintiffs JH, In¢.. Jerry Herbst, and Berry-Hinckley Industries (collectively, the “Herbst
Entities"), by and through their asttomeys of recond, Gordon Silver, and Defendants Paul
Morabite, individunlly and as Trustee of the Arcadin Living Trust; Superpumper, Ine.; Edward
Bayuk, individually and as Trustee of the Edward William Bayuk Living Trust; Snowshoe
Petroleum, Ine; and Salvatore Morabite {eollectively, “Defendants™), by and through their

1 of4
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attoneys of record, Robison, Belaustegul, Shurp and Low, hereby jointly agree and stipulate as
ollooes:

I. To remove the Herbat Entities as plaintiffs to this action:

2. To substitne William A. Leonard, Jr., the Trustee for the Bankruptcy Esiate of Paul A
Morabito, as the plaintifl to this sction under NRCP 1 7{a); and

3. To remove Poul Morabito as o Defendant 1o this ction, both individually and as
Trustee of the Arcadia Living Trust

AFFIRMATION

Pursuant to NHS 23918.030

ﬂwwﬂu&iumddmﬂumb}-mﬁmlhmwpmmdjqdmmdnumminﬂw
social security number of any person.
DATED this\ Y day of May, 2015,

GORDON SILVER ROBISON, BELEAUSTEGUIL, SHARP AND
LOW

JGHN P, DESMOND
Mevada Bar No. 5618
¥

Email: bbreslowggirbsilaw,com

Email: § i
BRIAN K. IRVINE FRANK C. GILMORE, ES0Q,
Mevada Bar Mo, 7758 MNevada Bar Na, 10052
Email: birvine@gordonsilver.com Email: fgilmore@rbsllaw.com
100 West Liberty Street 71 Washington Street
Budne 40 Reno, Nevads 89503
Reno, Nevada 89501 Tel: (775) 329-315]
Tel: (775) 343-7500 Fax: {775) 329-7169
Fax: (775) 786-0131

B Attorners for Defendants
Awtarneys for Maintiffs

2old
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Pursuant to the foregoing Stipulation, IT 1S SO ORDERED.

DATED this 14 M day of { mhﬂt . 2015,

i

Fal4
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1 CERTIFICATE OF SERVICE

2 I centify that | am an employee of GORDON SILVER, and that on this date, pursuant to

3 | NRCP 5(b), 1 am serving & true and correct copy of the attached STIPULATION AND | I
4 SED IER ik the

5 | parties az zet forh below;

i _H_ Placing an ariginal or true copy thereof in & sealed envelope placed lor collection

’ I ﬂi::;llﬁii&rpumnj::dﬁﬁmm Muil, Reno, Nevada, postage prepaid, following |
g . Cemified Munil, Retum Reocipt Reguested

iy — %in Facaimile (Fax)
10 . ViaE-Mail |
: I R iﬁ;ﬁ;?nl:luﬂ miflmﬂ}mﬁn a sealed envelope and causing the same |
i — Federnd Express (or other overnight delivery) |

Vi CM/ECF
14

15 || addressed as follows;

16 || Barry Breslow
Frank Ciilmssre
17 | ROBISON, BELAUSTEGUL SHARP & LOW
T1 Waoshington Sircet |
® |

Reno, NV 89503
]
3 I DATED this [ day of May, 2015,

21 L.Igi : { I'r?
12 An Benployeclof GURDON SILVER |

V) W | e, Torwend o of 4
[ i)
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ase 15-05019-gwz Doc 124 Entered 04/30/18 14:57.30 Page 150f 20

3

‘giving issue prechsive cfict to the state court judgment as to the § S23(aN2)(A) chim.
Id a4

The BAP affirmed the bankrupicy court’s decsion to gmnt the motion for sumomry
Judgment on the § S23{aX2¥A) nondischargeabiiity chim [d a19. The BAP explined
that the bankruptcy cournt correctly distegirded the general nondischangeability inguage
and also correctly found that a party may stipulate to facts that a banknpley cowt can
apply 1 a pondischargeabity action and that the debtors’ deemed admession of the ficts
establshing frand kabilty was entzled to prechsive effect. [d. at 5-6; sg¢ Havhoe v,
Cok (Inre Cok), 226 B.R. 647, 655 (9th Cir. BAP 1994) (citng K lruan v. Levisson,
831 F.2d 1292, 1296 n3 (TthCr. 1987))  Akhough the defendants contended that therr
citse was ambgous 1o In re Wark, 505 B.R. 878 (9th Cir. BAP 2014), the BAP
distingushed the case from Wank, expliming that the facts of Johmson dxd not mirror
those m Wank, and that the sabent question was whether the croumstances surounding
the settlement or the judgment gself evidence the parties” mtent for the Stpubsted
Judgment 10 lave prechesne effect. Id. a1 7-8. The BAP found evidence that the parties
miended or the state court judgment to have preckisave efiect. 1d. a1 8. The BAP based
its findings on a dechiration Fom phintiff’s counsel that stated that the parties

speceically negotinted bngampe with the mtent that if defendants breached the setthement
agreement, the Stpubited Judgment engered agamst them would clearly set fonh o findng
of faud and breach of fduciary duty and the admssion of frandulent conduct would
render the judgment nondischargeable. Furthermore, the defendants provaded no

evidence 10 refite the testimony and the BAP did not find the debtors” stutements o their

-15-
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From: Yalamanchili, Sujata [SYalaman@hodgsonruss.comj
Sent: Wednesday, September 15, 2010 3:32 PM

To: Dennis Vacco; Paul Momabito

CC: Graber, Garry

Subject: RE: Follow Up Thoughts

Attachment{s): "Archived"

Dennis: [ will call you after you tand tomaorrow. Have a safe trip.

Paul: Are you able to wire the retainer we discussed? That will allow me to involve Garry
and others, if neaded, to get going on this.

Sujata

From: Dennis Vacco [mailto:dvaccof@lippes.com)
Sent: Wednesday, September 15, 2010 10:03 FM
To: Yalamanchili, Sujata; Paul Morabito

Cc: Graber, Gary

Subject: RE! Follaw Up Thoaughts

Sujata,

tleave in the moring at 8:00 and arrive at noon, 3:00PM eastern, It would be of great assistance if you
wolld consider a transaction whershy PAM sells his interest in CoWestra to Edward and Sam as you
proposed, Paul will sell his interest in exchange for a promissary note, | would be interested in your and
Garry's suggestions concerning the terms of this note. Paul would Hke the note to take into account the
amount owed by him 1o Superpumer. In other words there would be an offset made by the
companyagainst the promissory note payments in order to defray the amount owed to the company,

Thanks.

Dennis

From: Yalamanchili, Sujata [mailto:5¥alaman@hodgsennuss.com]
Sent: Wednesday, September 15, 20010 4:40 PM

To: Paul Morabito; Dennis Vacco

Cc: Graber, Garry

Subject: Follow Up Thoughts

| caught up with Garry {wha is back in Buffalo teday) on our conversation from
yesterday.

Garry had & number of additional ideas, including a possible marital split between Paul
and Edward pursuant to which Edward could retain some of Paul's assets. We need to
better understand California domestic partner laws, first,

Let me know iffwhen you want to taik.

Sujata

Sujata Yalamanchili, Esq.
Hodgson Russ LLP

The Guaranty Building

140 Pearl Street, Suite 100
Buffalo, NY 14202-4040
(716) B4B-1657

(716) 849-0349 (fax)
syalaman@hodgsonruss.com

LMWF SUPP 082383
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Secretary: Tammy Smith (tsmith@hedgsenryss.com); 716-848-1276

Sujata Yalamanchili

Purtner

Hodgsen Rugs LLE

1t TI6R48.1657 | fan: 71681940620

syalznandlhodason ness gon

e EPPRFERE } e - S sswnale

The Guaranty Building, 140 Pear Street, Suite 160, Buffaln, New Tork 14202

ini arcordance with internal Reveie Service Cincutar 230, Wwe advise you that unfoss otharwise exprassty stated. any discussion 4f &
faderal tax fsspe it tis ComaLmcation ar in any attachment is not intemded ta be used, and cannet usad, for the purpose of avaiding
federal tax penaities,

This mpssage may contain contidentisl information that is protected by the attorney-dfent privilege or pferwis e, i oo arg aol the
intended recioien, you are netified al any disciasure, (afyiag. or uss af the conteris of this messags is stricky prolvbited. If this
nassage Has been reconved By you fn ciry, pleasc notify the sender imetoiately by g-mail and delete the wrigiial message. Thank yov,

LMWF SUPP 082394
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Saturday, September 18,2010 11:26 AM
To: Dennis Vacco; Mlehmanesg@aol.com
Subject: attorney client privileged communication

This is what is exempt in Nevada:

Appliances, household goods, furniture, electronics, clothing, home & yard equipment owned by
debtor or dependent of debtor to $12,000 total
Nev. Rev. Stat. Ann. § 21.090 (1)(b)

Books, works of art, musical instruments and jewelry to $5,000

As part of my fair value exchange, | should take the excess water rights ($100,000), theatre equipment
($300,000) and appliances ($25,000) at the Reno house, in exchange for Edward getting the Reno
furniture & electronics ($150,000), Laguna furniture & electronics ($100,000), Palm Springs furniture &
electronics ($75,000), appliances at the houses ($25,000) and books, art and jewelry ($100,000) at all
the houses.

| have no clothes in Nevada. | should declare my residence with Edward in Laguna Beach asap - | don't
care about the $550,000 Nevada homestead exemption. | want to protect my household assets.

My Nevada house has a $1.1 million mortgage and | am going to offer Bank of America a $2 million
second for my line of credit.

New Federal Residency Requirement
Under the new bankruptcy law, you must be have lived in the state for at least 40 months (three
years and four months) before you can claim any homestead protection greater than $125,000. (If
your states offers less than this amount, the law is irrelevant to you.) The law is poorly worded but
seems to say that if you move from one home to another in the same state, you can claim that
state's homestead protection.
IF you are moving to another state, OR you moved to Nevada within in the last two years, click here.
NV Exemptions
Must record homestead declaration before filing for bankruptcy
Nev. Rev. Stat. Ann. § 115.020
Real property or mobile home to $550,000 (husband & wife may not double)
Nev. Rev. Stat. Ann. § 115.010
Nev. Rev. Stat. Ann. § 21.090 (1)(m)
In re Lennox, 58 B.R. 104 (D. Nev. 1986)
Nev. Rev. Stat. Ann. § 115.020
Nev. Rev. Stat. Ann. § 115.005

Property Exempt From Enforcement
http://www.kinseylaw.com/clientserv2/civillitigationserv/enforcement/enforcejudgment.htmli
The California Constitution mandates that the Legislature protect "a certain portion" of debtors' property
from forced sale (Ca Const. Art. XX, § 1.5). The broad purpose is to protect enough property from
enforcement to enable judgment debtors to support themselves and their families, and to help shift the
cost of social welfare for debtors from the community to judgment creditors (see 16 Cal. L.Rev. Comm'n
Rep. 1079 (1982)). Exemption laws are liberally construed in the debtor's favor.
The EJL exemptions may be claimed only by natural person judgment debtors--i.e., not by partnerships,
corporations or other entities. [Ca Civ Pro § 703.020(a)]
Generally, an exemption must be claimed by the judgment debtor within the time and in the manner
prescribed by the EJL. If not timely claimed, the exemption is waived, and all of the property is subject
to enforcement of a money judgment. [Ca Civ Pro § 703.030(a)] Exception: Property that is described by
an exemption statute as "exempt without making a claim" cannot be reached by any procedure for
enforcement of a money judgment. [Ca Civ Pro § 703.030(b)]
Unless otherwise required by law, to oppose a claim of exemption, within 10 days after service of the
notice of claim of exemption (or, ordinarily within 15 days if the levying officer served the notice by
mail, see Ca Civ Pro § 684.120), the judgment creditor must:
. File with the court a Notice of Opposition to the Claim of Exemption (Judicial Council
Form EJ-170), Notice of Motion for an Order Determining the Claim of Exemption, and
Notice of Hearing on Claim of Exemption (Judicial Council Form EJ-175); and
. File with the levying officer (preferably by personal delivery or certified mail, return
receipt requested) copies of each of these documents. (The levying officer will file the
judgment debtor's claim of exemption and any attached financial statement with the
court.) [See Ca Civ Pro § 703.550]
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The EJL exemptions may be claimed by the judgment debtor or person acting on the debtor's behalf--
e.g., a garnishee, the judgment debtor's agent or a public or private retirement plan. [Ca Civ Pro §
703.020(b)(1)] An exemption for community property may be claimed by either the judgment debtor or
his or her spouse . . . whether or not the spouse is also a debtor under the judgment. [Ca Civ Pro §
703.020(b)(2)]

To claim an exemption, the judgment debtor (or spouse or other person, where applicable)

must file an original and one copy of a Claim of Exemption with the levying officer. [Ca Civ
Pro § 703.520(a)] The claim is deemed filed when actually received by the levying officer.

[Ca Civ Pro § 681.040]
After being served with the claim of exemption and notice (above), the judgment creditor must decide
whether to oppose the claim. If the creditor files an opposition, a court hearing must be held to
determine whether the exemption should be allowed. If opposition is not timely filed, the property will
be released whether or not the exemption claim is valid. [Ca Civ Pro § 703.550] The hearing on the
exemption claim must be held no later than 20 days from the date the notice of motion (above) is filed
with the court, unless the court continues the hearing for good cause. [Ca Civ Pro § 703.570(a)]
Below are the EJL exemptions and the most commonly claimed federal law exemptions. For a complete
list of all the state and federal exemptions, see the Judicial Council list of exemptions (EJ-155) The
Judicial Council publishes a list of the current Ca Civ Pro § 704.010 et seq. exemption dollar amounts (as
well as the § 703.140(b) exemption dollar amounts, along with the effective date. [Ca Civ Pro §
703.150(d)]
The following property is exempt only if a timely exemption claim is filed:
Motor vehicles: Any combination of the following is exempt in the amount of $2,300:

. The aggregate equity in motor vehicles;

. The proceeds of an execution sale of a motor vehicle; and

. The proceeds of insurance or other indemnification for the loss, damage or

destruction of a motor vehicle. [Ca Civ Pro § 704.010(a)]

Household furnishings and personal effects: There is no specific dollar exemption for
household furnishings, appliances, provisions, wearing apparel and other personal effects.

Furnishings and personal effects located at the judgment debtor's residence are exempt if
they are a) "Ordinarily and reasonably necessary to" the judgment debtor and members of

the judgment debtor's family at the judgment debtor's principal place of residence; and, b)
Personally used, or procured for use, by the judgment debtor and family at the debtor's
principal residence. [Ca Civ Pro § 704.020(a)(1)]

Jewelry, heirlooms and works of art: Jewelry, heirlooms and works of art are exempt to the extent their
aggregate equity does not exceed $6,075. [Ca Civ Pro § 704.040]
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Mossage

From: yalamanchili, Sujata [SYalaman@hodgsonruss.com]
Sent: 8/20/2010 3:48.56 PM

To: Graber, Garry {GGraber@hodgsonruss.com]
subject: FW/: attarnay client privileged communication

Mot sure if we should respond to this. | will send you another email chain, FYi.

From: Paul Morabito [maitto:pmorabito@coweston.com]
Sent; Monday, September 20, 2010 9:47 PM

To: dvarco@lippes.com; Yalamanchili, Sujata

Subject: attorney client privileged communication

Dennis & Sujata

Garry asked whal my rationale was to do this —and Lhat | would he asked.

Judge Adams specifically exonerated Edward and Sam. | hold assets with them, and Lhey had long standing options to
own a majority of Superpumper, Inc.

We agreed amongst ourselves that | was best standing alorne with my assets, and on advice of Counsel we sought
independent, third party appraisers to do just that,

| have po daubt it will be chatlenged in court — and they may try and come up with their own appraisals. Butin the end,
the underlying “selling for value” will be allowed,

Snowshoe Petraleurn Inc. will be an Erie County, New Yark company. Edward is going to be a resident of Los Angeles
and Qrange County, California.

The Herbsts ng longer have home court, good old boy advantage,
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Faul Morabita

9 Damanle Ranch Pafway, Sute B-3X;, Renc, Mevade B0521-100¢
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Tuesday, September 21, 2010 11:53 PM

To: Dennis Vacco; Kevin Cross

CC: Mark Frederick

Subject: Attorney Client Privileged Communication
Attachment(s): "Archived"

Last week, | met with Kevin Cross, the President of Cerberus California LLC, and explained that | would
no longer be actively seeking to accumulate assets in companies that | am a shareholder in, and instead
would be acting as an advisor to amongst other entities, Snowshoe Petroleum LLC, a company to be
owned and operated by my brother, Sam; Edward Bayuk, and Dennis Vacco. He reiterated Cerberus’
intention to do business with me, and appreciated the opportunity to now work with Snowshoe with me
in an advisory capacity.

This evening, | had a conversation with Joe Petrowski, the CEO of Cumberland Gulf. Their board of
directors, advisors and key shareholders just completed a three day retreat, during which they
determined that the 575 store Cumberland c-store chain needs a capital infusion of a few hundred
million dollars to upgrade the stores. They own and operate Gulf Oil, an 800 million gallon $2.5 billion
revenue wholesale company that nets $110 million annually. The company owns 350 dealer sites which
they lease to independent dealers, and own and operate a terminal in Boston. www.gulfoil.com
www.cumberlandgulf.com www.greatislandenergy.com

Petrowski feels that the Board would be receptive to an offer from a company affiliated with me, in the
range of $750 million. | am going to speak with Kevin Shea from Getty Realty (NYSE:GTY) about buying
the 350 dealer sites for $385 million, and the terminal for $50 million, and leasing it back to the
acquiring entity. Petrowski and the existing leadership team at Gulf would remain.

| spoke with Kevin Cross, and he is comfortable making an equity commitment of $150 million to
facilitate this acquisition. | advised him that a company, to be headed by me but owned by a
combination of Edward Bayuk, Sam Morabito, Jon Richmond as well as Petrowski and his management
team, would be created to make this offer. We are putting together a term sheet for Cerberus, and
presenting it to them tomorrow. Once we have reached agreement on the terms (attached summary
from prior meetings, along with Cerberus’ term sheet on AMODCO's then acquisition of Florida assets
from ExxonMobil), | will instruct Dennis Vacco and his team to assist Jon Richmond in crafting a Letter of
Intent that | can present to the Chairman and Board of Directors of Gulf Oil next week in Boston. It
would be my intention to have letters from Cerberus and Getty backing the purchase price, in my
possession.

Ray Whiteman, Managing Director at the Carlyle Group in Washington, DC, has advised that he will
match and exceed any offer from Cerberus on this and future transactions. | am speaking with Kevin
Shea, Executive VP at Getty Oil, at 11:30 EST tomorrow; and Whiteman shortly thereafter. We are
meeting with Cross at Cerberus in the afternoon.

NOTE that | had a conversation yesterday with Walt Dwelle, the CEO of Nella Petroleum. They cashflow
$30 million on $1.5 billion in sales, and operate a terminal in Reno (which they bought from BHI), as well
as 200 cardlocks, 100 gas stations and a large wholesale operation in northern Nevada and California.
They are interested in selling the company, and Dwelle is having a meeting with his brothers regarding a
satisfactory sale price. | estimate that it will be around $150 million. Both Carlyle and Cerberus has
advised that they are interested in this acquisition as well.
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Paul Morabito

59 Damonte Ranch Parkway, Suite B-335, Reno, Nevada 89521-1907
tel.: (775) 682-3910 « fax: (480) 222-1062 « mobile: (775) 223-3585 < e-mail: pmorabito@cowestco.com

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only for the addressee. Any
unauthorized use or disclosure is strictly prohibited.
Disclosure of this e-mail to anyone other than the intended addressee does not constitute waiver of privilege. If you have received this

communication in error, please notify us immediately
and delete this. Thank you for your cooperation.
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From: Graber, Garry [GGraber@hodgsonruss.com]
Sent: Thursday, September 23,2010 3:10 PM

To: 'Paul Morabito'

CC: Yalamanchili, Sujata; Dennis Vacco

Subject: RE:

Hi Paul,

[ don't think you should change your State of residence without first comparing the exemption statutes. Also,
what about the CA tax residency lawsuit ?

Do the furnishings have any material value especially in the present economy in view of the fact that they are
used ? And doesn't Edward already own some of the furnishings ? If not exempt and if there is value, It
may make more sense for Edward to use his money to buy the stuff back at the auction the creditor would
have to hold instead of giving you money that the creditor will just take from you.

As we discussed yesterday, used clothing rarely has much resale value - even if originally very expensive.
And much of'it, if not all of it, could be exempt. Unless you are talking about furs or something for which
there is a market, I wouldn't worry about it as I don't think that the creditor will try to take it.

I am not sure that the Amex points are transferable. That needs to be checked. If so, you want to start using
redeeming them for flights, entertainment, household goods and the like.

Garry M. Graber

Partner

Hodgson Russ LLP

tel: 716.848.1273 | fax: 716.819.4666
mobile: 716.440.1777
ggraber@hodgsonruss.com

60 East 42nd Street, 37th Floor New York, NY 10165-0150
The Guaranty Building, 140 Pearl Street, Suite 100, Buffalo, New York 14202

From: Paul Morabito [mailto:pmorabito@cowestco.com]
Sent: Thursday, September 23,2010 10:47 AM

To: Graber, Garry

Subject:

Garry

I have a few questions.
Edward and I plan on changing our primary residence from Reno to Laguna Beach.

Change DMV, voter registration, cancel Nevada club memberships, burial plot, resign from State Boards etc

Should Edward buy our household furniture etc from me for the Reno and Palm Springs houses that are not primary ? We have
receipts from 2006 for everything worth around $225,000 new.

Also, what about my clothes ? Iwas in the hospital for 5 months last year and came out 200 pounds lighter. Ispent $200,000
on a new wardrobe since November.
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Finally, are my 2 million American Express airline miles something I can do something with or is that an asset, too ?

Paul Morabito
mobile: (775)223-3585 efax: (480) 222-1062
email: paulmorabito1964@gmail.com

In accordance with Internal Revenue Service Circular 230, we advise you that unless otherwise expressly stated, any discussion of a federal tax issue
in this communication or in any attachment is not intended to be used, and cannot be used, for the purpose of avoiding federal tax penalties.

This message may contain confidential information that is protected by the attorney-client privilege or otherwise. If you are not the intended
recipient, you are notified that any disclosure, copying, or use of the contents of this message is strictly prohibited. If this message has been received
by you in error, please notify the sender immediately by e-mail and delete the original message. Thank you.
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Message

Franm: ¥alamanchili; Sujata [SYalaman@hodgsonruss.com)
Sent: 8f23/2010 2:21.21 Pt

To: Graber, Garry [GGraber@hodgsanpruss, com)
Subject: RE:

1spoke to him late last night for about an hour, | understand he spoke to Dennls earlier, but | don't know what was
decided,

When | spoke to him, he was still determined to sell Superpurmper and was still in a *fighting” mood. | need to cirdle
hack with Dennis to compare notes.

Sujata

From: Graber, Garry

Sent: Thursday, September 23, 2010 2:17 PM
To: Yalamanchili, Sujata

Subject: Fw:

fyi. Didyou all talk yesterday ?

From: Paul Morabito [mailto:pmaorabito@cowe sico.com]
Sent: Thursday, September 23, 2010 10:47 AM

To; Graber, Garry

Subject:

Garry

1 lave a few questions,
Edward and I plan on ehanging our pimnary residence from Rene 10 Laguna Beach.

Change DMV, voler wgislration, cancel Nevada club memberships, burial plot, resign from Slate Boards eic

Should Edward buy our houschold furnifure ete froan e for the Rena and Palm Springs heuses that are not primary ¥ We have
meccipis from 2006 for overytling wontl avound $225,000 new,

Alen, wlal abont my clothes ¥ I was in the hospitgl for 3 months Wt year and came out 200 pounds lighter. I spent $200,000 on a
riew wardrobe since Novenber.
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Firally, arc may 2 million American Bxpiess airline miles someihing T can de something with or is that an assel, too 7

Faul Morabito
mobila: (775) 223-3583 cfax: (480) 222-1062
email: paulmorabiio 1964 7@ gimail.com
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From: Paul Morabito [pmorabito@cowestco.com]
Sent: Friday, September 24,2010 4:46 PM

To: Dennis Vacco

Subject: Fw: Superpumper, Inc.

Paul Morabito
mobile: (775) 223-3585 efax: (480) 222-1062
email: PAGM88@gmail.com

From: Hollenbach, Shawn <Shawn.Hollenbach@bbvacompass.com>
To: Paul Morabito

Sent: Fri Sep 24 14:35:22 2010

Subject: Re: Superpumper, Inc.

You are correct, that is our intention. Thanks Paul.

Shawn R. Hollenbach

Vice President

BBVA Compass

Commercial Banking

2850 E. Camelback Rd., Ste. 140
Phoenix, AZ 85016

(602) 522-6890 - office

(602) 327-6837 - cell

(205) 524-9631 - fax

From: Paul Morabito [mailto:pmorabito@cowestco.com]
Sent: Friday, September 24, 2010 04:30 PM

To: Hollenbach, Shawn

Subject: Superpumper, Inc.

Shawn

This is to confirm our conversation wherein | advised you that we are in default of several of our loan covenants,
including but not limited to those on liquidity, judgments, collateral impairment and lawsuits. We have advised that it
is the intention of myself and my fellow Shareholders of Superpumper, Inc., to cure these defaults, and BBVA
Compass has advised that they will work with us in good faith towards affecting those cures and putting the loans
back into compliance.

Please confirm.

Paul Morabito
Consultant

668 North Pacific Coast Highway, Suite 517, Laguna Beach, California 92651
tel.: (949) 573-0648 « fax: (480) 222-1062 + e-mail: PAGM88@gmail.com

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and is intended only for the addressee. Any
unauthorized use or disclosure is strictly prohibited.

Disclosure of this e-mail to anyone other than the intended addressee does not constitute waiver of privilege. If you have received this
communication in error, please notify us immediately

and delete this. Thank you for your cooperation.
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From: Dennis Vacco

Sent: Sunday, September 26, 2010 11:28 AM
To: 'Paul Morabito'

Subject: RE:

Once entered by the court, the judgment will be a fixed debt.

From: Paul Morabito [mailto:pmorabito@cowestco.com]
Sent: Saturday, September 25, 2010 1:58 AM

To: Dennis Vacco

Subject:

D. Is the Judgment for a Fixed Debt?

An Australian court will only enforce a foreign judgment for a fixed debt, or for a debt which is readily
calculable. If the foreign judgment is contingent upon unascertained amounts, it will generally not be
enforceable.

Paul Morabito
Consultant

668 North Pacific Coast Highway, Suite 517, Laguna Beach, California 92651
tel.: (949) 573-0648 - fax: (480) 222-1062 + e-mail: PAGM88@gmail.com

CONFIDENTIALITY: This e-mail message (including attachments, if any) is confidential and
is intended only for the addressee. Any unauthorized use or disclosure is strictly
prohibited.

Disclosure of this e-mail to anyone other than the intended addressee does not
constitute waiver of privilege. If you have received this communication in error, please
notify us immediately

and delete this. Thank you for your cooperation.
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From: Paul Morabito [pmorabito@cowestco.com]

Sent: Monday, September 27, 2010 3:03 PM

To: Dennis Vacco

Subject: Fw: Sierra Towers

Attachment(s): "First Amendment to Residential Lease executed 9-27-10.pdf"

Paul Morabito

cell: (949) 573-0648

efax: (480) 222-1062

email: PAGM88@gmail.com

From: Mlehmanesqg@aol.com <Mlehmanesg@aol.com>

To: johnandrob@me.com <johnandrob@me.com>; Paul Morabito; Edward Bayuk
Sent: Mon Sep 27 12:58:23 2010

Subject: Sierra Towers

John, Rob, Paul and Edward:
For your files attached is the First Amendment signed by all parties.

Mark

Mark E. Lehman

Law Offices of Mark E. Lehman
9200 Sunset Blvd., PH 2

West Hollywood, CA 90069

Phone: (310) 276-2670

Fax: (310) 276-2513

E-mail: MLehmanEsq@aol.com
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FIRST AMENDMENT TO RESIDENTIAL LEASE

This [ FIRST AMENDMENT TO RESIDENTIAL LEASE (this “Ameadment™), is
made and cutered into effective as of Septemnber 23, 2010 (the “Effective Date™), by and
between  JOHN MeDONALD REVOQCABLE TRUST and ROBERT WRIGHT
REVUCA]T‘E TRUST (collectively “Landlord™) and FAUL A. MORABITO and EDWARD

W. BA {collectively “Tenant™). Each of Landlord and Tenant are sometimes referred to
individually as & “Party™ and collectively as #Parties” to this Amendment,

RECITALS

JOHN McDONALD REVOCABLE TRUST and ROBERT WRIGHT
E TRUST as Landlord and PAUL A. MORABITO as Tenant are parties to that
entinl Lease O Month-to-Monith Rental Agrecment dated July 31, 2010 concerning

o such termb in the Residentinl Lease,

NOW, THEREFORE, in consideration of the premises and the mutual covenants and
pontained herein, and for other good and valuable consideration, the receipt and
sufficiency

avuk as Tenant. The introductory section, Section 1 (B) and all
relevant portions of the Residentin) Loase are hereby amended to add Edward W.
k a5 a Tenant, with the understanding thet pursuant to Section 22 of the Reaidential
asé Paul A. Morabito and Edward W. Bayuk shall be jointly and severally liable and
smpletely rosponsible for the performance of all obligations of Tenant under the
idential Leass,

e-mail or facsimile shall be deemed an aripinat signaturc for the purposes of enforcement.
This |Amendment may be executed in any number of counterparts, each of which shall be
deenied to be an original a3 against apy pacty whose signature appears thercon, and all of
which shall together constitute one and the same instrument. This Amendment shall
me binding whem one or more counterparts hercof, individually or taken togother,
ghatl bear the signatures of all of the parties reflected hereon as the signatones.

(Signatures on the following page)
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IN WITNESS WHEREOF, the undersigned have executed this Amendment as of the daie
indicated.

LANDLO

JORN McDONALD REVOCABLE TRUST

Duted: w 2010

Diopakd, Trustes

GHT REVOCABLE TRUST

e A)”g“'f. ’é’ Lated:

Robert Wr1;ht. Trustee

ROBERT

b

25" 2010

TEMNAMT:

a2

Dated: 2010

Diated: ?/i 7 . 2010
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From: Paul Morabito [morabito.pa@gmail.com]

Sent: Wednesday, November 07, 2012 5:40 PM

To: Roy H. Cunningham

CC: Dennis Vacco; Christian Lovelace

Subject: Re: ATTORNEY CLIENT PRIVILEGED COMMUNICATION

Follow Up Flag: Follow up
Flag Status: Completed

OYE. HF Irrevocable Trust.
On Wed, Nov 7, 2012 at 2:38 PM, Roy H. Cunningham <rcunningham@lippes.com> wrote:

Or the whatever trust. Using initials is not a good idea. Any name completely unrelated to all
parties would be best.

Sent from my iPhone

On Nov 7, 2012, at 5:36 PM, "dvacco@lippes.com" <dvacco@lippes.com> wrote:

> Any name that seems associated with you will be a red flag. If you are deposed you don't
want to say that you sold to the PAMRAW trust. | recommend just using RAW or HF Trust.

> Sent from my Verizon Wireless BlackBerry
>

> From: Paul Morabito <morabito.pa@gmail.com>

> Date: Wed, 7 Nov 2012 11:35:47

> To: dvacco@lippes.com<dvacco@lippes.com>

> Cc: Roy H. Cunningham<rcunningham@lippes.com>; Christian
Lovelace<clovelace@lippes.com>

> Subject: Re: ATTORNEY CLIENT PRIVILEGED COMMUNICATION
>

> Drop the cohabitation altogether.

>

> Name the trust the

>"PAMRAW Irrevocable Trust"

>

> Paul Morabito

> Executive Vice President

> US HF Cellular Communications LLC

> tel/text: (310) 339-0475

> email: paul.morabito@ushfcc.com

>

>0On Nov 7,2012,at 11:10 AM, dvacco@lippes.com wrote:

>

> | recommend different name. Desmond knows Snowshoe is you. This is RW's trust. Name
should be more generic and less connected to you. Alternate beneficiary needs to be better
defined than who you are cohabiting with.

> e Original Message------

> From: Paul Morabito

>To: DCV Vacco

> Cc: Roy H. Cunningham

> Subject: ATTORNEY CLIENT PRIVILEGED COMMUNICATION
> Sent: Nov 7,2012 3:09 AM

>

> Snowshoe Irrevocable Trust
>
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> Dr. Anna Kobylecky as Trust Protector and James Ravenscroft as Trustee.
>

> If anything were to happen to Anna, Cathleen Sodos would replace her.

>

> Beneficiary to be me and anyone | may be cohabitating with - Karl Davidowski at this time -
and/or Edward Bayuk.

>

> Then upon my demise Edward Bayuk and my brother, Sam. If they predecease me, the funds
are to go to establish as well as support strictly observant "no kill policy" animal shelters

primarily for dogs and cats in California, Nevada and/or Ontario.
>

>
> Sent from my Verizon Wireless BlackBerry

Paul Morabito
USA cell/text: 310.339.0475 - efax: 480.222.1062 - UK cell: 0.777.0.385385
e-mail: morabito.pa@gmail.com

This e-mail in it's entirety, embedded intemnet links, references and/or attachments ("communication") are covered by the Electronic Communications
Privacy Act, 18 U.S.C. 2510-2521 and is legally privileged and protected. The information contained in this communication is confidential and if
directed, copied or directed to lawyers, advisors or experts, is intended by the sender to be subject to the attorney-client and attorney work product
privileges. This information may constitute insider information, may be subject to further restrictions on disclosure by contract or other binding
agreement, and is intended only for the use of the intended recipient.
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Yaur beanch address:

1FIRST CAN;DUI;: BLAGE BMO Account Tracker™
TOHRONTE, ON
MEX1A]
YOI.II’ ilIVE StlTl Ent and banking repOI't Yaur BMO Account Tracker

reference nurRber
3213-3021-506
September 1 to September 30, 2010

Your branch
MO HARRTS PRIVATE BANKING
Transit number. 3213

BRALTATONO_ 1086008 E 0 3213 Q1227

MR FAUL A. MORAEBITO

5% DAMONTE RANCH PEWY SULITE B 335
RENG N¥ 89521

UNITED STATES

www bmo.com

Ssummary of your portfolio

Change in the value of your accounts

Openng -3, B Losking for mure detailed
Canacian § accourts walue informa1ien an invesiment
N " products and services
Everyday Banking accounts .. 318 nifered by BMD? Visit
thequing ) ; STRAT hmo comf iy estmenls ko
i acress all the investment
Tatal W, o0 $S7B.17 information yuu ave lopking for,
o phus find many toals and
LS % accounts . valeulalors to help you
" BN 3N deternune whal inveslnents
Everyday Banking accounts g W best suit your needs.
Cheruing ., Yo ARSI 48.53

i e

ool Ed ﬁ T 6127, 369.61 $197,195.83

197,151.30

155358 & [ 2008

MORABITO (341).005349

3704




BAARCTATIN 1 1HUEE 04 ACTGZIG BIZI4E

summary of your portfolio (continued)

Here's a breakdown ol yvour accounts

Yalue on Details
(anadian § acomats Seplernber 300, 2010 maton
tveryday Banking accounts
Frimary Chequing Account & 3213
02i-506 STRA7 Page 3
Tt SR
1S $ accounms
Everyday Banking accounts
us% Primary Chequing ACCourn
#3213 4513-392 4853 Page 3
LSS Fremmno Rabe Savings # 3213 -
A4513-052 19735130 Page-4
Total $197,199.21

Everyd d y Baaking accounts

Summary of vour accounls

Opeming  Total ls"'"‘th beslarwe o
bolarce - 7y = Sp33 20
- ; B

Chosirg
Actount
prirary Chequing Accaurt 1 i -
# 3713 3027-506 5578.17 -, : &m 0400 S5TRT
e i —
USS Prmary Chequing Account W,
7 3213 1513-392 T 5D $0.00 [LS)548.53

-~

1S4 Premigm Rate Savilgs.

e L
#3213 4513-982 56, ?,'3'!)&5]8"--31;?&1,?&4.69 51,774,594

{Us)5197,151.30

BMO Account Tracker®”

Phishing is a common scam that wses
an unsolicited email o deceive you
into disclosing confidential personal
infcrmatin,

MU Bank of Mentreal®will never
request your personal ar financial
dara by unsolicited emails,

If you suspect you have received a
phishing emmail. furward it
1o nnline.feanda oo com

R e

I oF puee ugar=i uent) 2 henst AR AhLng aurd eahes aecusdr AR

wrwtl Bl A

YELYTE P (Q IR

MORABITO (341).005350
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BMO Account Tracker*™

Your investment and banking report
MR PALL A WORAEITO - Seplerrber 1 to Septermber 30, 2010

Here's whathappened in your accounts

Armourds Amounts
deducted fram addded to yous
Date Description your accmnt (5) accok ($) ke (5)
Primary Chequing Account # 3213 3021-506
Han type: Agtinum Ganking .
Owler: f
MR PALL A MORARTO R

Opening balance

T

.ooalzdd

w02 -ne

EPARTTAPODD 1 (e dod 801E200 TR

SepM  Closing otk

Number of cheques or related items enclosed with your statement....sbell | Ty

US4 Primary Cheguing Actount # 3213 4513-392-
=l .

Fan Type: Hatinurn Banking
O
MR FALL A MORABITO
Opening balance a 4853

sen ¥ Uwing mlals

iy,
A
T

MORABITO (341).005351

1503LE-F e 0E:
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BMO Account Tracker™™

Hera'swhal happened in your accounts (coulinued)

ATount Benounts
dedurted from adkdesd to yor
ot Description your ccount {5) aceont (3) Bakance (4)
US5 Premium Rate Savings # 3213 4513-982
Aan type: Patinums Bankiog
Onu:
M PALIL A RADRACITOY
Opening batance 6,127,321.08
‘3-6;;-1 ICOMing Wire F'a'rrmr-ll-JS, CONSOHIDATED WESTERN - 93,3170 ?,%0,65;;
Septd  Wire Payimen Fee, HANDLING (HS e 1400 T 706063878
Sen 15 Duigorg Whe Payrmens, WRE FYA 3713 pravee S0DMI0T W T 106063878
%015 Gagunguiekendingree 18 *HW T\ s1278
wp s Dgum W e e - m_g,,_‘m.m W 1,060,503, 73
&0 25378
420, 25000 1,060,503, 78
705,50 78
2‘85.?53-.;3
R LN
28511878
Credt, RETURN WRE 3203751 a7 202500 05,3487
Sep 5 DUrg;)lrl]\'\.lrL Payrne, WIRE 420250.00 285 08.78
Sep 3 Dutgoing Ware Har-clar;_];ee Y 3 12500 2¥4973.78
e Comee I nmtlt'ﬂ.m - IBAMLTE
12500 2H5,088.78
21263000
..... 212,54;.5
1253508
MI%%,SESU'?
Sp2  Ouiguing Wre Honding Fee - T - 19 50209
Sen XM Outipang Wre Lo A B 19649309
Sp 30 Interest Fanned - G 1971513

5p30  Closing oials §7,704,761 69

51, 774549 (3)$197,151.30

By 2 oranaeickGronp

MORABITO (341).005352
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BMO Account Tracker*”

Your investment and banking report
MR PAUL AL WCRABITG - Septermber 110 Septerrber 30, 2010

Are you louk ing Tor a sale and secure way W grow and protect your monsy T

The new BMO' high-rate GIG puarantecs your investment aned the advertiser
rate for 3 years,

Teo find oul mere visit your local branch ot catl 1-877-CALL-EMO

Thoe BMEY kiph-rate [160w coenend by Bank of Menireal .
miAtugite. Tl v etsed D00EED TOTE i5 AN ARILUG] FALE

Tie prnci pas ameumt seeesied is griranteed upon

a noneTegisiered Topear BMCHTern Teposie Rerewgsd
avaiahle tnGanadsan lsilars enls. Yot inessren: agueent of $1D Wp 30 maxEnam ek of 310,
Masimum nl one BRI ngh-caie (1 ser cusimer. Ve BAIL Righ- rale GIE s raslabbe prior in12e i
siiljeet fo pemally Tas olfer may be chapg=! wiltud P nat cxlenisd ol ang Doe wishon! eelee. Fu'l |.tl‘ﬂ'|e-
roevdicions are Avavakle ot s em

o Important information about your accounts

Hom to reach us S
For more information regarding nne of vour accounts, plegse contac
JOE DOUCET, o cull oc vigit us at: y

. . .
= BMO Tenn lovesinwits  1-877-223-3266 ‘-\"iﬂ'-'."Elm‘q.E‘nrh‘Vgil“

= BMO Mutnal Funeds 1-300-5@5-??01% www bmo.eorms nuitn aliiuds
T
+ BEvervday Banking T w.%v.]:p‘m.rmnfhnnking
. -

i '\
A, T

Lepgal informatiom ) -

Please eeview this stater for any evgors, omissions or unauthorized trnsactions. Faibure 1o notify

s mmay affect any legal r%pu ma_\-?:n-'e. TF there ave any ermors, omissinns aruauthorized

ErANSACN OIS, e n e iy s h@&(kﬂ’teh' by calling tha BMO [naestment entre at 1-800-665-7700.
" - o

el of BMU Bancial l‘?nup
b .

vt Frade-marks nPABMITTS lmernational Teading BV Used under license by Lovalty
Manageanenl Groun Cafada o and Bank of Montreal.

™ Trade-mark ol Bank of Montreal

* Begistersd trade-mnark of Tank of Montreal

Everyilay Banking regisicasion numbers GET-R 1005900495 (3BT 1000 24494

T RO s a registered trade-mark of Bank of Monwreal

VRS IE RO D00

MORABITO (341).005353
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Your investment and banking report
MR PAUL A WMORABITD - Septamber 1 ta Seplember 30, 2010

Are you lacking for a safe and secure way to grow and protect your money?

The new BMO® high-rate GIC guaraplees your invesiment and the advenised
rale tor 3 years,

To find ol mare visit vour locy] branch or call 1.877-CALL-BMO

The UM high rate GIC 12 waver I Ban} of Munieeal and te princpai maunt mvested is guaranreed apon
maturity. The adverised intetesl rate is an wnnud) caee. B g non regisieeed 1-vear BMO Teoo Deposin Regeipt
availahle in Canadian delars only. dinimwm investrient soacont af 510060 e a miximum ameant of S10.00r.
Maximum of vne BMO high-rate G per customer. The BMO high-rote GIC is cashable prior o the matuoty daie,
subeet 1 peradty. This offer sy be clianged, withdrawn ot extended #L any time withuut oege, Follerms and
comditinns are available a1 braoasm

ARG RN

o Important information about your accounts

How to reach us
Foar mwme information reganding ane of your accounts, please contact

JOE DOUCET, ar eall or visit us at:
o BMO Terim Investinents  1-877-225-5266  wwiw. bmo.comd/gic
* BMO Mutusk Funds 1-HO0-KA5.7700  www bmo comdfmutualfunds

* Everyiday Bavking www bmo.conybanking

Legal infermation

Plesse review this stareinen for iy errors, omissiens o unauthorized transactions. Failure to notfy
us may alfert any logal claim vou may bave, INhere are any errors, oilissions or unanherized
tranzartions, please notify us immediaely by calling the BMO Invesiment Centre at 1-800-665-7700

E

N Mermnber of BAO Financial Groop

& =M Teade-marks of AIR MILES International Tracling B.Y. Vsed under License by Loyaliy
& Management Group Canada Inc, ared Bank ol Montreal.

ES ™ Trade-mark ol Bank al Monireal

* Registered rade-mark of Bank o Mantreal
Everyday Banking registration numbers GST-R10039008% Q5 T- 10000424451
*TRMO™ is 3 registered irade-mark of Bank of Monireal

BMASTIZ100 1 $9083_0{3 - Q012948 HAI -

55531 (CITWH

BMO 2 Financial Group

MORABITO (341).005354
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