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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

DARIA HARPER, an individual; and 
DANIEL WININGER, an individual, 
 
                                  Appellants, 
 
vs. 
 
COPPERPOINT MUTUAL 
INSURANCE HOLDING COMPANY, 
an Arizona corporation; 
COPPERPOINT GENERAL 
INSURANCE COMPANY, an Arizona 
corporation; LAW OFFICES OF 
MARSHALL SILVERBERG, P.C., a 
California corporation; KENNETH 
MARSHALL SILVERBERG aka 
MARSHALL SILVERBERG aka K. 
MARSHALL SILVERBERG, an 
individual, 
 
                                   Respondents. 
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Telephone: (702) 766-4672 
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JASON R. MAIER, ESQ. 
Nevada Bar No. 8557 
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Facsimile: (702) 919-4672 
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DATE DESCRIPTION VOLUME PAGES 

05/04/2020 Complaint I 0001-0022 

06/01/2020 

Defendants Copperpoint Mutual 
Insurance Holding Company & 
Copperpoint General Insurance 
Company’s Answer to Plaintiffs’ 
Complaint 

I 

0039-0051 

09/04/2020 

Defendants Copperpoint Mutual 
Insurance Holding Company and 
Copperpoint General Insurance 
Company’s Motion to Dismiss 
Plaintiffs’ Complaint or Alternatively, 
Motion for Summary Judgment 

III 

0593-0671 

09/09/2020 

Defendants Copperpoint Mutual 
Insurance Holding Company and 
Copperpoint General Insurance 
Company’s Opposition to Plaintiffs’ 
Motion for Partial Summary Judgment 

III 

0672-0741 

10/07/2020 

Defendants Copperpoint Mutual 
Insurance Holding Company and 
Copperpoint General Insurance 
Company’s Reply in Support of Their 
Motion to Dismiss Plaintiffs’ Complaint 
or Alternatively, Motion for Partial 
Summary Judgment 

VI 

1411-1491 

05/06/2020 Errata to complaint I 0023-0030 

09/25/2020 

Errata to Plaintiffs’ Opposition to 
Defendant Copperpoint Mutual 
Insurance Holding Company and 
Copperpoint General Insurance 
Company’s Motion to Dismiss 
Plaintiffs’ Complaint or, Alternatively, 
Motion for Summary Judgment 

V/VI 

1107-1410 

11/24/2020 
Motion to Certify Order Entered on 
10/26/20 as Final Pursuant to NRCP 
54(B) 

VII 
1530-1538 

11/24/2020 Notice of Appeal VII 1509-1529 
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02/08/2021  Notice of Entry of Order VII 1571-1598 

10/26/2020 Order VII 1492-1508 

07/06/2020 Order Admitting to Practice I 0052-0055 

02/06/2021 
Order Granting Plaintiffs’ Motion to 
Certify Order Entered on 10/26/20 as 
Final Pursuant to NRCP 54(B) 

VII 
1546-1570 

08/26/2020 
Plaintiffs’ Motion for Partial Summary 
Judgment 

I/II/III 0056-0592 

09/18/2020 

Plaintiffs’ Opposition to Defendants 
Copperpoint Mutual Insurance Holding 
Company and Copperpoint General 
Insurance Company’s Motion to 
Dismiss Plaintiffs’ Complaint or 
Alternatively, Motion for Summary 
Judgment 

IV/V 

0742-1087 

09/22/2020 
Plaintiffs’ Reply in Support of 
Plaintiffs’ Motion for Partial Summary 
Judgment 

V 
1088-1106 

01/29/2021 
Stipulation and Order for Dismissal of 
Defendant, Shoop, a Professional Law 
Corporation, Without Prejudice 

VII 
1539-1545 

5/14/2020 
Summons with proof of service to 
defendant Copperpoint General 
Insurance Company 

I 
0035-0038 

5/14/2020 
Summons with proof of service to 
defendant Copperpoint Mutual 
Insurance Holding Company 

I 
0031-0034 
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CERTIFICATE OF SERVICE 

I certify that on the 21st day of June, 2021, this document was electronically 

filed with the Nevada Supreme Court.  Electronic service of the foregoing: 

APPELLANTS’ OPENING BRIEF and VOLUMES I-VII of the JOINT 

APPENDIX shall be made in accordance with the Master Service List as follows: 

Dalton L. Hooks, Jr., Esq. 
HOOKS MENG & CLEMENT 

2820 West Charleston Blvd., Suite C-23 
Las Vegas, Nevada 89102 

Attorneys for Defendants Copperpoint Mutual Insurance Holding Company 
and Copperpoint General Insurance Company 

 
Robert C. McBride, Esq. 

Heather S. Hall, Esq. 
MCBRIDE HALL 

8329 W. Sunset Road, Suite 260 
Las Vegas, Nevada 89113 

 
and 

 
James Kjar, Esq. 

Jon Schwalbach, Esq. 
KJAR, MCKENNA & STOCKALPER LLP 

841 Apollo Street, Suite 100 
El Segundo, California 90245 

Attorneys for Defendants Kenneth Marshall Silverberg and 
Law Offices of Marshall Silverberg 

 

DATED this 21st day of June, 2021. 

 
 /s/ Natalie Vazquez 
 An Employee of MAIER GUTIERREZ & ASSOCITES
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Nevada State - Board of Osteopathic Medicine 

NeYotlo State 
BOARD OF OSTEOPATHIC MEDICINE 

Licensee Information 
Nevada State - Board of Osteopathic Medicine Verification as of July, 24 2020 

Licensee Information 

Name: Cyndi Tran 

Address : Desert Neurology 
2020 Wellness Way, Suite 202 
Las Vegas, NV 89106 

Phone: (702) 732-2600 

Fax: 

School: Touro University College of Osteopathic 
Medicine Nevada 

Residency:Valley Hospital Medical Center (Residency) 
(2011-07-01 to 2015-06-30) 

Specialty: AOA- Neurology 

License History 

License 

D.O. License 

SL License 

Disciplinary Action 

License Number 

D01934 

SL0822 

Licensee has no Disciplinary Actions 

Other State Disciplinary Actions 

License Details 

License Type: 

License Number: 

License Status: 

Effective: 

Expires: 

License Date 

07/01/2015 to 12/31/2020 

07/01/2011 to 06/30/2015 

Licensee has no Disciplinary Actions Outside of Nevada 

Malpractice Claims 

D.O. License 

D01934 

Active 

07/01/2015 

12/31/2020 

Page 1 of2 

Status 

Active 

Expired 

Court Case# Date Status Loss Location 

A-16-738004-C 06/07/2016 Settled Clark County, NV 

This is a Primary Source Verification. 

Please note that the settlement of a medical malpractice action may occur for a variety of reasons that do not necessat 
reflect negatively on the professional competence or conduct of the provider. Therefore, there may be no disciplinary 
action appearing for a licensee even though there is a closed malpractice claim on file. A payment in the settlement of 
medical malpractice does not create a presumption that medical malpractice occurred. 

For further questions regarding discipline or malpractice information, please contact us at: 702-732-214 7 

DISCLAIMER: The Nevada State Board of Osteopathic Medicine presents this information as a service to the public. 
The Board relies upon information provided by licensees to be true and correct. Based thereon, the Board makes no 
warranty or guarantee concerning the accuracy or reliability of the content of this website or the content of any other 
website to which it may link. Assessing accuracy and reliability of the information obtained from this website is solely tt 
responsibility of the public. The Board is not liable for errors or for any damages resulting from the use of the informatic 
contained herein. 

Print 

< > 
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Nevada State - Board of Osteopathic Medicine 

Nevntlo )tote 
BOARD OF OSTEOPATHIC MEDICINE 

Licensee Information 
Nevada State - Board of Osteopathic Medicine Verification as of July, 24 2020 

Licensee Information 

Name: Paul Harlan Janda 

Address: Las Vegas Neurology Center 
2020 Wellness Way, Suite 306 
Las Vegas, NV 891 06 

Phone: (702) 432-2233 

Fax: (702) 800-5456 . 

School: Touro University College of Osteopathic 
Medicine California 

Residency: Valley Hospital Medical Center (Residency) 
(2007 -06-24 to 2012-06-30) 

Specialty: AOA- Neurology 

License History 

License 

D.O. License 

SL License 

Disciplinary Action 

License Number 

001588 

SL0516 

Licensee has no Disciplinary Actions 

Other State Disciplinary Actions 

License Details 

License Type: 
License Number: 

License Status: 

Effective: 

Expires: 

License Date 

01/11/2011 to 12/31/2020 

06/24/2007 to 06/30/2012 

Licensee has no Disciplinary Actions Outside of Nevada 

Malpractice Claims 

D.O. License 

D01588 

Active 

01/11/2011 

12/31/2020 

Page 1 of2 

Status 

Active 

Expired 

Court Case# Date Status Loss Location 

A-17-759169-C 

A-16-738004-C 

07/31/2017 

06/16/2016 

This is a Primary Source Verification. 

Dismissed 

Settled 

Clark County, NV 

Clark County, NV 

Please note that the settlement of a medical malpractice action may occur for a variety of reasons that do not necessa1 
reflect negatively on the professional competence or conduct of the provider. Therefore, there may be no disciplinary 
action appearing for a licensee even though there is a closed malpractice claim on file. A payment in the settlement of 
medical malpractice does not create a presumption that medical malpractice occurred. 

For further questions regarding discipline or malpractice information, please contact us at: 702-732-2147 

DISCLAIMER: The Nevada State Board of Osteopathic Medicine presents this information as a service to the public. 
The Board relies upon information provided by licensees to be true and correct. Based thereon, the Board makes no 
warranty or guarantee concerning the accuracy or reliability of the content of this website or the content of any other 
website to which it may link. Assessing accuracy and reliability of the information obtained from this website is solely t~ 
responsibility of the public. The Board is not liable for errors or for any damages resulting from the use of the informati< 
contained herein. · 

Print 'I 

Back 
< > 
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Nevada State - Board of Osteopathic Medicine 

Ne~otla Stole 
BOARD OF OSTEOPATHIC MEDICINE 

Licensee Information 
Nevada State- Board of Osteopathic Medicine Verification as of July, 24 2020 

Licensee Information 

Name: Elizabeth Pui Phung-Hart 

Address: 

Phone: 

Fax: 

School: Touro University College of Osteopathic 
Medicine Nevada 

License Details 

License Type: 

License Number: 

License Status: 

Effective: 

Expires: 

D.O. License 

D02071 

Expired: Elective Non-Renew 

07/01/2016 

01/01/2017 

Residency: Valley Hospital Medical Center (Residency) 
(2014-07-01 to 2017-06-30) 

Specialty: Internal Medicine 

License History 

License 

D.O. License 

D.O. License 

SL License 

License Number 

D02071 

002071 

SL 1020 

Disciplinary Action 

Licensee has no Disciplinary Actions 

Other State Disciplinary Actions 

License Date 

01/01/2017 to 01/01/2017 

07/01/2016 to 12/31/2016 

07/01/2014 to 06/30/2017 

Licensee has no Disciplinary Actions Outside of Nevada 

Malpractice Claims 

Court Case# Date Status 

A-16-738004-C 06/07/2016 Settled 

This is a Primary Source Verification. 

Status 

Elective Non-Renew 

Active 

Expired 

Loss Location 

Clark County, NV 

Page 1 of2 

Please note that the settlement of a medical malpractice action may occur for a variety of reasons that do not necessa1 
reflect negatively on the professional competence or conduct of the provider. Therefore, there may be no disciplinary 
action appearing for a licensee even though there is a closed malpractice claim on file. A payment in the settlement of 
medical malpractice does not create a presumption that medical malpractice occurred . 

For further questions regarding discipline or malpractice information, please contact us at: 702-732-214 7 

DISCLAIMER: The Nevada State Board of Osteopathic Medicine presents this information as a service to the public. 
The Board relies upon information provided by licensees to be true and correct. Based thereon, the Board makes no 
warranty or guarantee concerning the accuracy or reliability of the content of this website or the content of any other 
website to which it may link. Assessing accuracy and reliability of the information obtained from this website is solely t~ 
responsibility of the public. The Board is not liable for errors or for any damages resulting from the use of the informati< 
contained herein. 

< 

Print 
Back 
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Nevada State - Board of Osteopathic Medicine 

Nevntla State 
BOARD OF OSTEOPATHIC MEDICINE 

Licensee Information 
Nevada State - Board of Osteopathic Medicine Verification as of July, 23 2020 

Licensee Information 

Name: Andrea Leigh Agcaoili 

Address: 1450 Treat Blvd 
Walnut Creek, CA 94597 

Phone: (925) 296-9720 

Fax: (925) 296-9030 

School: Touro University College of Osteopathic 
Medicine Nevada 

Residency:Valley Hospital Medical Center (Residency) 
(2014-07 -01 to 2016-09-30) 
South Hampton Hospital (Internship) (2013-
07-01 to 2014-06-30) 

Specialty: AOA- Family Practice/General 
Practice/Family Medicine 

License History 

License License Number 

SL License SL1012 

Disciplinary Action 

Licensee has no Disciplinary Actions 

Other State Disciplinary Actions 

License Details 

License Type: 

License Number: 

License Status: 

Effective: 

Expires: 

License Date 

07/01/2014 to 06/30/2017 

Licensee has no Disciplinary Actions Outside of Nevada 

Malpractice Claims 

SL License 

SL1012 

Expired 

07/01/2014 

06/30/2017 

Page 1 of2 

Status 

Expired 

Court Case# Date Status Loss Location 

A-16-738004-C 06/07/2016 Settled Clark County, NV 

This is a Primary Source Verification. 

Please note that the settlement of a medical malpractice action may occur for a variety of reasons that do not necessa1 
reflect negatively on the professional competence or conduct of the provider. Therefore, there may be no disciplinary 
action appearing for a licensee even though there is a closed malpractice claim on file. A payment in the settlement of 
medical malpractice does not create a presumption that medical malpractice occurred . 

For further questions regarding discipline or malpractice information , please contact us at: 702-732-214 7 

DISCLAIMER: The Nevada State Board of Osteopathic Medicine presents this information as a service to the public. 
The Board relies upon information provided by licensees to be true and correct. Based thereon, the Board makes no 
warranty or guarantee concerning the accuracy or reliability of the content of this website or the content of any other 
website to which it may link. Assessing accuracy and reliability of the information obtained from this website is solely tt 
responsibility of the public. The Board is not liable for errors or for any damages resulting from the use of the informatic 
contained herein. 

Print 

< > 
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ANS 
JOHN H. COTTON, ESQ. 
Nevada Bar No. 5268 
E-mail: JHCotton@ihcottonlaw.com 
ADAM A. SCHNEIDER, ESQ. 
Nevada BarNo. 10216 
E-mail: ASchneider@jhcottonlaw.com 
JOHN H. COTTON & ASSOCIATES, LTD. 
7900 W. Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 
Telephone: (702) 832-5909 
Facsimile: (702) 832-5910 
Attorneysfor Defendant, Paul Janda, D.O. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

DARIA HARPER, DANIEL WININGER, 

Plaintiffs, Case No.: 

v. Dept. No.: 

Electronically Filed 
10/11/2016 02:05:45 PM 

' 

~j.~A4F 
CLERK OF THE COURT 

A -16-73 8004-C 

XVII 

VALLEY HOSPITAL MEDICAL CENTER, 
INC., doing business as VALLEY HOSPITAL 
MEDICAL CENTER; VALLEY HEALTH 
SYSTEMS, LLC, doing business as VALLEY 
HOSPITAL MEDICAL CENTER; JEFFREY 
DAVIDSON, M.D.; CYNDI TRAN, D.O. PAUL 
JANDA, D.O.; ELIZABEETH PHUNG-HART, 
D.O.; ANDREA AGCAOILI, D.O.; MURAD 
JUSSA, M.D., and, DOES 1 through 250, 
inclusive, 

DEFENDANT PAUL JANDA, D.O.'S 
ANSWER TO PLAINTIFF'S 

COMPLAINT 

Defendants. 

DEFENDANT JANDA, D.O.'S ANSWER TO PLAINTIFF'S COMPLAINT 

Defendant Paul Janda, D.O. (Defendant herein), by and through his attorneys of record 

the law firm of John H. Cotton & Associates, hereby Answer Plaintiff's Complaint (Complaint 

herein) as follows: 

STATEMENT OF FACTS 

1. Answering Paragraph 1 of Plaintiff's Complaint, Defendant responds he lacks sufficient 

information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

0512
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1 therein and therefore denies them on that basis. 

Answering Paragraph 2 ofPlaintiffs Complaint, Defendantresponds he lacks sufficient 2 2. 

3 information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

4 

5 

6 

7 

8 

therein and therefore denies them on that basis. 

3. Answering Paragraph 3 of Plaintiffs Complaint, Defendant responds he lacks sufficient 

information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

therein and therefore denies them on that basis. 

9 4. Answering Paragraph 4 of Plaintiffs Complaint, Defendant responds he lacks sufficient 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

therein and therefore denies them on that basis. 

5. Answering Paragraph 5 of Plaintiffs Complaint, Defendant admits he was and now is a 

physician and holds himself out as duly licensed to practice his profession under and by virtue of 

the laws of the State ofNevada and was and now is engaged in the practice of his profession in 

the State of Nevada, and he lacks sufficient information and/or knowledge to form a belief about 

the truth or falsity of the remaining facts alleged therein and therefore denies them on that basis. 

6. Answering Paragraph 6 of Plaintiffs Complaint, Defendant responds he lacks sufficient 

information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

therein and therefore denies them on that basis. 

7. Answering Paragraph 7 of Plaintiffs Complaint, Defendant responds he lacks sufficient 

23 information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

24 therein and therefore denies them on that basis. 

Answering Paragraph 8 of Plaintiffs Complaint, Defendant responds he lacks sufficient 25 8. 

26 information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

27 

28 
therein and therefore denies them on that basis. 

- 2-
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1 

2 

3 

4 

5 

6 

7 

8 

9. Answering Paragraph 9 of Plaintiff's Complaint, Defendant responds he lacks sufficient 

information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

therein and therefore denies them on that basis. 

10. Answering Paragraph 10 of Plaintiff's Complaint, Defendant responds he lacks sufficient 

information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

therein and therefore denies them on that basis. 

11. Answering Paragraph 11 of Plaintiff's Complaint, Defendant responds he lacks sufficient 

9 information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

10 therein and therefore denies them on that basis. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

12. Answering Paragraph 12 of Plaintiff's Complaint, Defendant responds he lacks sufficient 

information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

therein and therefore denies them on that basis. 

13. Answering Paragraph 13 of Plaintiff's Complaint, Defendant admits the declarations of 

Drs. Beer and Ritter were attached to the Complaint served upon Defendant, but affirmatively 

denies all allegations of negligence and wrongdoing continued with those declarations. 

I. 

PLAINTIFF DARIA HARPER'S CAUSE OF ACTION 

14. Answering Paragraph 14 of Plaintiff's Complaint, Defendant refers to Paragraphs 1 

through 13 of this Answer, and by reference, incorporate the same herein as if :fully set forth. 

15. Answering Paragraph 15 of Plaintiff's Complaint, Defendant responds he lacks sufficient 

24 information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

25 therein and therefore denies them on that basis. 

26 

27 

28 

16. Answering Paragraph 16 of Plaintiff's Complaint, Defendant responds he lacks sufficient 

information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

- 3 -
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1 therein and therefore denies them on that basis. 

2 

3 

4 

5 

6 

7 

17. Answering Paragraph 17 of Plaintiff's Complaint, Defendant denies all allegations of 

negligence and wrongdoing, and he lacks sufficient information and/or knowledge to form a 

belief about the truth or falsity of the remainder of the facts alleged therein and therefore denies 

them on that basis. 

18. Answering Paragraph 18 of Plaintiff's Complaint, Defendant responds he lacks sufficient 

8 information and/or knowledge to form a belief about the truth or falsity of the facts alleged 

9 therein and therefore denies them on that basis. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

19. Answering Paragraph 19 of Plaintiff's Complaint, Defendant denies all allegations of 

negligence and wrongdoing, and he lacks sufficient information and/or knowledge to form a 

belief about the truth or falsity of the remainder of the facts alleged therein and therefore denies 

them on that basis. 

20. Answering Paragraph 20 ofPlaintiff's Complaint, Defendant denies all allegations of 

negligence and wrongdoing, and he lacks sufficient information and/or knowledge to form a 

belief about the truth or falsity of the remainder of the facts alleged therein and therefore denies 

them on that basis. 

21. Answering Paragraph 21 of Plaintiff's Complaint, Defendant denies all allegations of 

negligence and wrongdoing, and he lacks sufficient information and/or knowledge to form a 

belief about the truth or falsity of the remainder of the facts alleged therein and therefore denies 

them on that basis. 

24 22. Answering Paragraph 22 of Plaintiff's Complaint, Defendant denies all allegations of 

25 

26 

27 

28 

negligence and wrongdoing, and he lacks sufficient information and/or knowledge to form a 

belief about the truth or falsity of the remainder of the facts alleged therein and therefore denies 

them on that basis. 

-4-
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1 // 

2 

3 

4 

5 

6 

7 

II. 

PLAINTIFF DANIEL WINIGER'S CAUSE OF ACTION 

23. Answering Paragraph 23 of Plaintiffs Complaint, Defendant refers to Paragraphs 1 

through 22 of this Answer, and by reference, incorporate the same herein as if fully set forth. 

24. Answering Paragraph 24 of Plaintiffs Complaint, Defendant responds that he lacks 

8 sufficient information and/or knowledge to form a belief about the truth or falsity of the facts 

9 alleged therein and therefore denies them on that basis. 

10 25. Answering Paragraph 25 of Plaintiffs Complaint, Defendant denies all allegations of 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

negligence and wrongdoing, and he lacks sufficient information and/or knowledge to form a 

belief about the truth or falsity of the remainder of the facts alleged therein and therefore denies 

them on that basis. 

AFFIRMATIVE DEFENSES 

1. Defendant performed and fully discharged all medical and legal obligations to Plaintiff, 

including meeting the requisite standard of care to which Plaintiff was entitled. 

2. In all of the treatment provided and rendered to Plaintiff by Defendant, the Plaintiff was 

fully informed of the risks inherent in such medical procedures and the risks inherent in her own 

failure to comply with instructions, and did voluntarily assume all risks attendant thereto. 

3. Plaintiffs damages, if any, were caused by the disease process and/or medical condition 

of Plaintiff and not by any act and/or omission by Defendant. 

24 4. Defendant alleges that the Complaint fails to state a compensable claim for relief as 

25 against this Defendant. 

26 

27 

28 

5. This answering Defendant hereby incorporates by reference those affirmative defenses 

enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the 

- 5 -
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1 event further investigation or discovery reveals the applicability of any such defenses, this 

2 answenng Defendant reserves the right to seek leave of court to amend this Answer to 

3 specifically assert any such defenses. Such defenses are herein incorporated by reference for the 

4 
specific purpose of not waiving any such defenses. 

5 
6. Defendant was required to retain the services of an attorney to defend this action and is 

6 

7 
entitled to an award of reasonable attorney's fees and costs of suit. 

8 7. Plaintiff failed to take reasonable efforts to mitigate damages, if any, and is therefore 

9 barred from recovering any damages from this answering Defendant. 

10 8. Plaintiff failed to join a party pursuant to N .R. C.P. 19 necessary for the just adjudication 

11 
of the claims at issue in this action. 

12 
9. This answering Defendant denies each and every allegation of the Complaint not 

13 

14 
specifically admitted or otherwise pled herein. 

15 10. Defendant asserts that Plaintiffs injuries, if any, were caused by the actions or inactions 

16 of persons over whom Defendant had neither control nor right of control and for whom this 

17 answering Defendant are not liable or responsible. 

18 11. Pursuant to N.R.C.P. 11 and 15, Defendant reserves the right to amend this Answer to 

19 
include any cross-claims, third-party complaints, or counter cross-claims, and any and all 

20 
affirmative defenses which have a reasonable basis in both law and fact and which are heretofore 

21 
unknown. 

22 

23 12. Defendant avails to all affirmative defenses as set forth in NRS 41A.035, 41A.045, 

24 41A.100, 11.220, 41A.l10, 41.141, 41.503, 41.505, and 42.021. 

25 13. Plaintiff is barred from asserting claims against Defendant because the alleged damages 

26 were the result of one or more unforeseeable intervening and superceding causes. 

27 

28 
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1 14. Defendant asserts that the Complaint should be dismissed on the basis that all treatment 

2 that Defendant rendered to Plaintiff was not the proximate cause of any alleged injury sustained 

3 by Plaintiff. 

4 15. Defendant asserts that the Complaint should be dismissed on the basis that Plaintiff has 

5 not complied with NRS 41A.071. 

6 16. Defendant asserts that the Complaint is barred by the statute oflimitations. 

7 17. Defendant alleges that any injuries or damages allegedly sustained or suffered by the 

8 Plaintiff at the times and places referred to in the Complaint, were caused, in whole or in part, or 

9 were contributed to, by the negligence or fault or want of care of the Plaintiff, and the 

10 negligence, fault or want of care on the part of the Plaintiff was greater than that, if any, of these 

11 answering Defendants, the existence of which is specifically denied. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

18. Plaintiff's cause of actions must be dismissed based upon the reasoning of Zohar v. 

Zbiegien, 130 Nev. Adv. Op. 74, 334 P.3d 402 (2014) wherein no qualified expert affidavit 

opines on Plaintiffs injuries as attributable to Defendant's alleged negligence. 

19. Plaintiff's Complaint must be dismissed due to violation ofN.R.C.P. 4(i). 

20. Defendant alleges that the injuries and damages, if any, complained of by the Plaintiff 

were unforeseeable. 

21. Plaintiff's Complaint violates the Statute of Frauds. 

22. Defendant alleges that the injuries and damages, if any, suffered by Plaintiff can and do 

occur in the absence of negligence. 

23. Plaintiff's claims are barred by the equitable doctrines of waiver, release, laches, unclean 

hands, and equitable estoppel, including but not limited to Plaintiff and other third-parties and 

their agents and employees inspected and approved the work performed by Defendant and 

agreed and approved that Defendant's work performed was satisfactory. 

24. Plaintiff received all or effectively all of the benefit of the Defendants' treatment that 

Plaintiff hoped and intended to receive and to that extent any damages that Plaintiff might be 

entitled to recover must be correspondingly reduced. 
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1 WHEREFORE, Defendant prays for judgment as follows: 

2 1. That Plaintiffs take nothing by way of the Complaint and that the Complaint be 

3 dismissed with prejudice; 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. That Defendant be awarded the costs and attorneys' fees incurred in defending 

this action; and 

3. That the Court award Defendant any other relief it deems appropriate under the 

circumstances. 

Dated this 11th day of October 2016. 

JOHN H. COTTON & ASSOCIATES, LTD. 
7900 West Sahara A venue, Suite 200 
Las Vegas, Nevada 89117 

Is/ Adam Schneider 
JOHN H.COTTON, ESQ. 
ADAM SCHNEIDER, ESQ. 
Attorneys for Defendant 
Paul Janda, D.O. 

- 8 -
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

I hereby certify that on this 11th day of October 2016, I served the foregoing 

DEFENDANT PAUL JANDA, D.O.'S ANSWER TO PLAINTIFF'S COMPLAINT by 

filing a true and correct copy of the same through the Clerk of the Court using the Wiznet 

Electronic Filing and Service system upon all parties with an email address on record in this 

action: 

Thomas S. Alch, Esq. 
LAW OFFICES OF THOMAS S. ALCH 
500 N. Rainbow Blvd., Ste. 300 
Las Vegas, Nevada 89107 
-and-
100 N. Cresent Dr., Ste. 360 
Beverly Hills, California 90210 
Attorney for Plaintiffs 

ALVERSON TAYLOR MORTENSEN & SANDERS 
Brigette Foley bfoley@alversontaylor.com 
David J. Mortensen efile@alversontaylor.com 
David Mortensen dmortensen@alversontaylor.com 
Jared Herling jherling@alversontaylor.com 
Tya Frabott tfrabott@alversontaylor.com 

CARROLL KELLY TROTTER FRANZEN MCKENNA & PEABODY 
Chelsea R. Rueth crhueth@cktfmlaw.com 
Lori Harrison lharrison@cktfmlaw.com 
Robert C. McBride rcmcbride@cktfmlaw.com 
Sharlene Reed sreed@cktfmlaw.com 
Terri Strickland tstricldand@cktfmlaw.com 

DAEHNKESTEVENSLLP 
Amanda Rosenthal ARosenthal@DaehnkeStevens.com 
Katherine Gordon kgordon@daehnkestevens.com 
Laura Lucero LLucero@DaehnkeStevens.com 
Linda Rurangirwa LRurangirwa@DaehnkeStevens.com 
Melissa Gutbrodt MGutbrodt@DaehnkeStevens.com 
Patricia Daehnke PDaehnke@DaehnkeStevens.com 

HALL PRANGLE & SCHOONVELD, LLC 
Contact Email 
HPS Las Vegas efile@hpslaw.com 
Tamie Phillips tphillips@hpslaw.com 

An Empl~H. CO"JTON & AssoC:: TES, I.TD. 

- 9-
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1 ANS 

Electronically Filed 
10/19/201611:17:56AM 

' 

~j.~~ 
DAVID J. MORTENSEN, ESQ. 

2 Nevada Bar No. 002547 
BRIGETTE E. FOLEY, ESQ. 
Nevada Bar No. 012965 
ALVERSON, TAYLOR, 
MORTENSEN & SANDERS 

3 

4 

CLERK OF THE COURT 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7 40 1 West Charleston Boulevard 
Las Vegas, NV 89117-1401 
Phone: (702) 384-7000 
Facsimile: (702) 385-7000 
efile(a),alversontaylor.com 
Attorneys for DEFENDANTS 

Cyndi Tran, D.O. 
Elizabeth Phung-Hart, D.O. 
Andrea Agcaoili, D.O. 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

DARIA HARPER, DANIEL WININGER, 

Plaintiffs, 

vs. 

VALLEY HOSPITAL MEDICAL 
CENTER, INC., doing business as VALLEY 
HOSPITAL MEDICAL CENTER; 
VALLEY HEALTH SYSTEM, LLC, doing 
business as VALLEY HEALTH 
MEDICAL CENTER; JEFFREY 
DAVIDSON, M.D.; CYNDI TRAN, D.O.; 
PAUL JANDA, D.O.; ELIZABETH 
PHUNG-HART, D.O.; ANDREA 
AGCAOILI, D.O.; MURAD JUSSA, M.D., 
and, DOES 1 through 250, inclusive, 

Defendants. 

CASE NO.: A-16-738004-C 
DEPT. NO.: XVII 

ELIZABETH PHUNG-HART, D.O.'S ANSWER TO PLAINTIFFS' COMPLAINT 

COMES NOW Defendant ELIZABETH PHUNG-HART, D.O. (hereinafter "Dr. Phung-

Hart"), by and through her attorneys of record, DAVID J. MORTENSEN, ESQ. and BRIGETTE 
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1 

2 

3 

4 

5 

6 

7 

8 

E. FOLEY, ESQ. ofthe law firm of ALVERSON, TAYLOR, MORTENSEN & SANDERS, and 

hereby answers Plaintiffs' Complaint, as follows: 

GENERAL ALLEGATIONS 

1. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraphs 1, 2, 3, 4, 6, 7, 8, 9, 10, 11 and 12 of Plaintiffs' 

Complaint, and therefore denies the same. 

2. In answering paragraph 5 of Plaintiffs' Complaint, Answering Defendant admits 

9 she was at all times a physician holding herself out as duly licensed to practice her profession 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

under and by virtue of the laws of the State of Nevada, and was engaged in the practice of that 

profession in the State of Nevada. The remainder of the allegations contained in this paragraph 

refer to other Defendants, which Defendant is without sufficient knowledge to form a belief as to 

the truth of such allegations, and therefore denies the same. 

3. Paragraph 13 of Plaintiffs' Complaint calls for a legal conclusion to which no 

answer or response is necessary, and on that basis, Defendant denies the same. 

FIRST CAUSE OF ACTION 
(Medical Malpractice) 

4. Answering Defendants repeat and reallege their answers to the allegations 

contained within paragraphs 1 through 13 of Plaintiffs' Complaint as if the same were more fully 

21 set forth herein. 

22 

23 

24 

25 

26 

5. Answering Defendants deny the allegations contained in paragraphs 15 and 16 of 

Plaintiffs' Complaint. 

6. Paragraphs 17, 19, 20, 21, and 22 of Plaintiffs' Complaint calls for legal 

conclusions to which no answer or response is necessary, and on that basis, Defendant denies the 

27 . same. 

28 
2 23850/DJM:tf 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraph 18 of Plaintiffs' Complaint, and therefore denies 

the same. 

SECOND CAUSE OF ACTION 
(Loss of Consortium) 

8. Answering Defendants repeat and reallege their answers to the allegations 

contained within paragraphs 1 through 22 of Plaintiffs' Complaint as ifthe same were more fully 

set forth herein. 

9. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraph 24 of Plaintiffs' Complaint, and therefore denies 

the same. 

10. Paragraph 25 of Plaintiffs' Complaint calls for a legal conclusion to which no 

answer or response is necessary, and on that basis, Defendant denies the same. 

PRAYER FOR RELIEF 

Answering Defendant denies that Plaintiffs are entitled to any of the requested relief as 

contained within their Complaint. 

GENERAL DENIAL 

Answering Defendant denies each and every allegation contained in Plaintiffs' Complaint 

that is not specifically admitted to be true. 

FIRST AFFIRMATIVE DEFENSE 

Defendant alleges that Plaintiffs' Complaint on file herein fails to state a claim upon 

which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

Defendant alleges that Plaintiffs' damages, if any, were caused in whole or in part, or 

3 23850/DJM:tf 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

were contributed to by reason ofthe negligence or wrongful conduct of Plaintiffs. 

THIRD AFFIRMATIVE DEFENSE 

All risks and dangers involved in the factual situation described in the Complaint were 

open, obvious, and known to Plaintiffs and said Plaintiffs voluntarily assumed said risks and 

dangers. 

FOURTH AFFIRMATIVE DEFENSE 

The incident alleged in Plaintiffs' Complaint and the resulting damages, if any, to 

Plaintiffs were proximately caused or contributed to by Plaintiffs' own negligence, and such 

negligence was greater than the alleged negligence of Defendant. 

FIFTH AFFIRMATIVE DEFENSE 

Defendant alleges that the occurrence referred to in the Complaint, and all injuries and 

damages, if any, resulting there from were caused by the acts or omissions of a third party over 

whom Defendant had no control. 

SIXTH AFFIRMATIVE DEFENSE 

Defendant has fully performed and discharged all obligations owed to Plaintiffs, 

including meeting the requisite standard of care to which Plaintiffs were entitled . 

SEVENTH AFFIRMATIVE DEFENSE 

Defendant alleges that at all times mentioned in Plaintiffs' Complaint, Plaintiffs were 

suffering from a medical condition(s) that Defendant did not cause, nor was Defendant 

responsible for said medical condition(s). 

EIGHTH AFFIRMATIVE DEFENSE 

If Plaintiffs have sustained any injuries or damages, such were the result of intervening 

and/or superseding events, factors, occurrences, or conditions, which were in no way caused by 

Defendant, and for which Defendant is not liable. 
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25 
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27 

28 

NINTH AFFIRMATIVE DEFENSE 

Plaintiffs are barred from recovering any special damages herein as a result of the failure 

to comply with the provisions ofNRCP 9(g). 

TENTH AFFIRMATIVE DEFENSE 

Defendant alleges that, pursuant to Nevada law, Defendants would not be jointly liable, 

and that if liability is imposed, such liability would be several for that portion of Plaintiffs' 

damages, if any, that represents the percentage attributable to Defendants. 

ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims are governed and/or barred pursuant to NRS Chapters 1, 40, 41, and 

41A, and by the provisions of Question 3 passed by the People of the State of Nevada on 

November 2, 2004. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiffs' Amended Complaint is void ab initio as it does not include an affidavit which 

meets with requirements ofN.R.S. 41A. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs had a duty to mitigate their damages and failed to do so. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims are barred by the applicable statutes of limitations and/or repose. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs' action is barred and/or diminished by the doctrines of waiver, laches, 

estoppels, and/or unclean hands. 

SIXTEENTH AFFIRMATIVE DEFENSE 

All possible affirmative defenses may not have been alleged herein insofar as sufficient 

facts were not available after reasonable inquiry upon the filing of Defendant's Answer and, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

therefore, Defendant reserves the right to amend the Answer, and to allege additional 

Affirmative Defenses if subsequent investigation so warrants. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

Defendant did not violate any statute, ordinance, or regulation referenced in Plaintiffs' 

Amended Complaint. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

It been necessary for this Defendant to employ the services of an attorney to defend this 

action and a reasonable sum should be allowed to Defendant for attorney's fees, together with 

costs of suit incurred herein. 

NINETEENTH AFFIRMATIVE DEFENSE 

Defendant hereby incorporates by reference those affirmative defenses enumerated in 

Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further 

investigation or discovery reveals the applicability of any such defenses, Defendant reserves the 

right to seek leave of Court to amend the Answer to specifically assert the same. Such defenses 

are herein incorporated by reference for the specific purpose of not waiving the same. 

I I I 

I I I 

I I I 

I I I 
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\:'\iHEREFORE, Det"f:ndant prays t(;r relief as t()llows: 

L That Plaintiffs take nothing by way of their Cornplaint on file herein. 

J' 1 ! . f' . . ' . J i' J • • • l' . . . ·or reasona ') e attorney s · ees and costs mcurreo m (lCtenwng Hus 1t1gat1on. 

3. For such other and further relief as this Court deems just and proper. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the \C\.+hciay of October, 2016, the foregoing 

ELIZABETH PHUNG-HART, D.O.'S ANSWER TO PLAINTIFFS' COMPLAINT was 

served on the following by Electronic Service to All parties on the Wiznet Service List, 

addressed as follows: 

Thomas S. Alch, Esq. 
LAW OFFICES OF THOMAS S. ALCH 
500 N. Rainbow Blvd, Suite 300 
Las Vegas, Nevada 89107 
Phone: (702) 740-4140 
Attorney for Plaintiffs 

Kenneth M. Webster, Esq. 
Tyson J. Dobbs, Esq. 
Kirill V. Mikhaylov, Esq. 
HALL PRANGLE & SCHOONVELD, LLC 
1160 North Town Center Drive, Suite 200 
Las Vegas, NV 89144 
Phone: (702) 889-6400 
Attorneys for Defendant Valley Health System, 
LLC and Valley Hospital Medical Center, Inc . 

Robert C. McBride, Esq. 
Chelsea R. Hueth, Esq. 
CARROLL,KELLY,TROTTER,FRANZEN, 
McKENNA & PEABODY 
8329 W. Sunset Road, Suite 260 
Las Vegas, NV 89113 
Phone: (702) 792-5855 
Attorneys for Jeffrey Davidson, MD. 

Patricia Daehnke, Esq. 
DAEHNKESTEVENSLLP 
2300 W. Sahara Ave 
Suite 680 Box 32 
Las Vegas, NV 891 02 
Phone: (702) 979-2132 
Attorney for Jus sa Murad MD. 

An loyee of Alverson, Taylor, 
Mortensen & Sanders 
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l 
AFFlRMA TlON 

l 
Pursuant to N.R.S. 239B.H30 

..,, . , 
_, I 

4i 
The undersigned does hereby affinn that the preceding ELIZABETH PHUNG-HART. 

I ~ D.O.'S ANS\VER TO PLAINTlFFS' COMPLA~NT f1!ed in District C'ourt Case No. /\··16-
) 

6 738004--C 

7 x: 

8 

9 

10 

1 l 

12 

13 

., i 
~r 

15 

Does not contain the social security number of any person. 

-OR-

Contains the social securit_;,· number of a person as required by: 

A .. 

B. 

' ~- ~ 

A specific state or federal la·,v, to wit: 

!Insert spedfk law 1 

-or-

For the administration of a public program or fzx an application for 
a tederal or state grant. 

f f4 

DATED this ... : .. :\ .... day of October. 2016. 
16 

17 

18 

l n 
';! 

20 

27 

~~\·)-)\ " 8 .. -l -~(i'\1_' ,, .,;_j,..)<""t"-ll\.td 

E-FHe: dilcCii)alvel·sontavlor.com 
· .. -·· - ..... 

Attornevs J(.lr DEFENDi\NT •. 
Cyndi Tn.m, D.O. 
Elizabeth Phunu:--Hart. D.O. .... . 

\.r1dre'i \. "'~·:wi I i D n 1 . . (. .l t-:· ..... < . - :0: • -.-· • 
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1 ANSC 
ROBERT C. MCBRIDE, ESQ. 

2 Nevada Bar No.: 007082 

3 CHELSEA R. RUETH, ESQ. 
Nevada Bar No.: 010904 

4 CARROLL, KELLY, TROTTER, 
FRANZEN, McKENNA & PEABODY 

5 8329 W. Sunset Road, Suite 260 
Las Vegas, Nevada 89113 

6 Telephone No. (702) 792-5855 
Facsimile No. (702) 796-5855 

7 E-mail: rcmcbride@cktfmlaw.com 
E-mail: crhueth@cktfmlaw.com 

8 Attorneys for Defendant 
Jeffrey Davidson, MD. 

9 

Electronically Filed 
07/12/2016 02:56:11 PM 

' 

~j.~A4F 
CLERK OF THE COURT 

10 

11 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

12 DARIA HARPER, DANIEL WININGER, 

13 

14 vs. 

Plaintiffs, 

15 VALLEY HOSPITAL MEDICAL CENTER, 

16 INC., doing business as VALLEY HOSPITAL 
MEDICAL CENTER; VALLEY HEALTH 

17 SYSTEM, LLC, doing business as VALLEY 
HOSPITAL MEDICAL CENTER; JEFFREY 

18 DAVIDSON, M.D.; CYNDI TRAN, D.O.; 
PAUL JANDA, D.O.; ELIZABETH PHUNG-

19 HART, D.O.; ANDREA AGCAOILI, D.O.; 

20 MURAD JUSSA, M.D.; and DOES 1 throug 
250, inclusive, 

Defendants. 

CASE NO.: A-16-738004-C 
DEPT: XVII 

21 

22 

23 

24 

25 

DEFENDANT, JEFFREY DAVIDSON, M.D.'S 
ANSWER TO PLAINTIFFS' COMPLAINT 

COMES NOW Defendant, JEFFREY DAVIDSON, M.D., by and through his attorneys 

26 
of record, ROBERT C. MCBRIDE, ESQ. and CHELSEA R. RUETH, ESQ. of the law firm of 

27 
CARROLL, KELLY, TROTTER, FRANZEN, MCKENNA & PEABODY and hereby submits 

28 
his Answer to Plaintiffs' Complaint as follows: 

0532



1 MEDICAL MALPRACTICE 

2 LOSS OF CONSORTIUM 

3 1. Answering paragraphs 1, 2, 3, 4, 6, 7, 8, 9, and 11, Answering Defendant is without 

4 sufficient knowledge to form a belief as to the truth of the allegations contained in said 

5 paragraphs and therefore denies the same. 

6 2. Answering paragraph 5, this Answering Defendant admits the allegations as to 

7 Jeffrey Davidson, M.D. and as to all remaining allegations, this answering Defendant is without 

8 sufficient knowledge and information to formulate a belief as to the truth of the allegations 

9 contained therein and, based upon such lack of information and belief, the same are hereby 

10 denied. 

11 3. Answering paragraphs 10 and 12, this Answering Defendant denies each and 

12 every allegation contained therein. 

13 4. Answering paragraph 13, this Answering Defendant admits that the expert 

14 declarations of David A. Neer, M.D. and Michael Steven Ritter, M.D. are attached to the 

15 complaint. 

16 

17 

18 

19 

I. 

PLAINTIFF DARIA HARPER ALLEGES FOR A CAUSE OF ACTION FOR MEDICAL 
MALPRACTICE AGAINST DEFENDANTS AND EACH OF THEM AS FOLLOWS: 

5. Defendant repeats and re-alleges his answers to Paragraph 1 through 13, 

20 inclusive, as if fully set forth herein. 

21 6. Answering paragraphs 15, 16, 17, 18, 19, 20, 21, and 22 this Answering 

22 Defendant denies each and every allegation contained therein. 

23 

24 

25 

26 

27 

28 

II. 

PLAINTIFF DANIEL WININGER ALLEGES FOR A CAUSE OF ACTION FOR LOSS 
OF CONSORTIUM AGAINST DEFENDANTS AND EACH OF THEM AS FOLLOWS: 

7. Defendant repeats and re-alleges his answers to Paragraph 1 through 22, 

inclusive, as if fully set forth herein. 

Ill 

Page 2 of8 
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1 8. Answering paragraph 24, this answering Defendant is without sufficient 

2 knowledge and information to formulate a belief as to the truth of the allegations contained 

3 therein and, based upon such lack of information and belief, the same are hereby denied. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

9. Answering paragraph 25, this Answering Defendant denies said allegations in 

said paragraph. 
PRAYER FOR RELIEF 

This Answering Defendant denies that Plaintiffs are entitled to any of the requested relief 

as contained within Plaintiffs' Complaint. 

GENERAL DENIAL 

This Answering Defendant denies each and every allegation contained in Plaintiffs' 

Complaint that is not specifically admitted to be true. 

13 AFFIRMATIVE DEFENSES 

14 FIRST AFFIRMATIVE DEFENSE 

15 Defendant alleges that Plaintiffs' Complaint on file herein fails to state claims upon 

16 which relief can be granted. 

17 SECOND AFFIRMATIVE DEFENSE 

18 Defendant alleges that the damages, if any, were caused in whole or in part, or were 

19 contributed to by reason of the negligence or wrongful conduct of Plaintiffs'. 

20 THIRD AFFIRMATIVE DEFENSE 

21 All risks and dangers involved in the factual situation described in the Complaint were 

22 open, obvious, and known to Plaintiffs' and said Plaintiffs' voluntarily assumed said risks and 

23 dangers. 

24 FOURTH AFFIRMATIVE DEFENSE 

25 The incident alleged in the Complaint and the resulting damages, if any, to Plaintiffs were 

26 proximately caused or contributed to by Plaintiffs' own negligence, and such negligence was 

27 greater than the alleged negligence of this Answering Defendant. 

28 
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1 FIFTH AFFIRMATIVE DEFENSE 

2 Defendant alleges that the occurrence referred to in the Complaint, and all injuries and 

3 damages, if any, resulting therefrom were caused by the acts or omissions of a third party over 

4 whom Defendant had no control. 

5 SIXTH AFFIRMATIVE DEFENSE 

6 Defendant has fully performed and discharged all obligations owed to Plaintiffs, 

7 including meeting the requisite standard of care to which Plaintiff was entitled. 

8 SEVENTH AFFIRMATIVE DEFENSE 

9 Defendant alleges that at all times mentioned in Plaintiffs' Complaint, Plaintiff was 

10 suffering from a medical condition(s) which Defendant did not cause, nor was Defendant 

11 responsible for said medical condition(s). 

12 EIGHTH AFFIRMATIVE DEFENSE 

13 If Plaintiffs have sustained any injuries or damages, such were the result of intervening 

14 and/or superseding events, factors, occurrences, or conditions, which were in no way caused by 

15 Defendant, and for which Defendant is not liable. 

16 NINTH AFFIRMATIVE DEFENSE 

17 Plaintiffs are barred from recovering any special damages herein as a result of the failure 

18 to comply with the provisions ofN.R.C.P. 9(g). 

19 TENTH AFFIRMATIVE DEFENSE 

20 Defendant alleges that pursuant to Nevada law, they would not be jointly liable and that if 

21 liability is imposed, such liability would be several for that portion of Plaintiffs' damages, if any, 

22 that represents the percentage attributable to Defendants. 

23 

24 

ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims are governed and/or barred pursuant to N.R.S. Chapter 1, N.R.S. 

25 Chapter 40, N.R.S. Chapter 41, and N.R.S. Chapter 41A and by the provisions of Question 3 

26 passed by the People of the State of Nevada on November 2, 2004. 

27 I I I 

28 I I I 

Page 4 of8 

0535



1 TWELFTH AFFIRMATIVE DEFENSE 

2 Plaintiffs' Complaint is void ab initio as it does not include an affidavit which meets with 

3 requirements ofN.R.S. 41A. 

4 THIRTEENTH AFFIRMATIVE DEFENSE 

5 Defendant alleges that Plaintiffs have a duty to mitigate her damages and has failed to do 

6 so. 

7 FOURTEENTH AFFIRMATIVE DEFENSE 

8 Plaintiffs' claims are barred by the applicable statutes of limitations and/or repose. 

9 FIFTEENTH AFFIRMATIVE DEFENSE 

1 0 Defendant alleges that if he is found negligent, and Defendant denies all allegations of 

11 negligence, that he is not jointly liable and would be only severally liable for the portion of the 

12 claim that represents the percentage of negligence attributable to this Defendant. 

13 SIXTEENTH AFFIRMATIVE DEFENSE 

14 Plaintiffs' action is barred and/or diminished by the doctrines of waiver, laches, 

15 estoppels, and/or unclean hands. 

16 SEVENTEENTH AFFIRMATIVE DEFENSE 

17 All possible affirmative defenses may not have been alleged herein insofar as sufficient 

18 facts were not available after reasonable inquiry upon the filing of Defendants' Answer and, 

19 therefore, Defendants reserve the right to amend their Answers to allege additional Affirmative 

20 Defenses if subsequent investigation so warrants. 

21 EIGHTEENTH AFFIRMATIVE DEFENSE 

22 Defendant did not violate any statute, ordinance, or regulation referenced in Plaintiffs' 

23 Complaint herein. 

24 NINETEENTH AFFIRMATIVE DEFENSE 

25 Defendant alleges it has been necessary for this Defendant to employ the services of an 

26 attorney to defend this action and a reasonable sum should be allowed to Defendant for 

27 attorney's fees, together with costs of suit incurred herein. 

28 
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1 TWENTIETH AFFIRMATIVE DEFENSE 

2 Defendant hereby incorporates by reference those affirmative defenses enumerated in 

3 Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further 

4 investigation or discovery reveals the applicability of any such defenses, Defendant reserves the 

5 right to seek leave of Court to amend their Answer to specifically assert the same. Such defenses 

6 are herein incorporated by reference for the specific purpose of not waiving the same. 

7 TWENTY-FIRST AFFIRMATIVE DEFENSE 

8 Plaintiffs have failed to join all necessary parties. 

9 TWENTY -SECOND AFFIRMATIVE DEFENSE 

10 Plaintiffs' non-economic damages, if any, may not exceed $350,000.00 pursuant to NRS 

11 41A.035; Defendants are otherwise entitled to all protections, benefits, and setoffs available to 

12 Defendants in medical malpractice actions under NRS Chapters 41, 41A and 42. 

13 TWENTY-THIRD AFFIRMATIVE DEFENSE 

14 To the extent Plaintiff has been reimbursed from any source for any special damages 

15 claimed to have been sustained as a result of the incidents alleged in Plaintiffs' Complaint, 

16 Defendants may elect to offer those amounts into evidence and, if Defendants so elect, Plaintiff's 

1 7 special damages shall be reduced by those amounts pursuant to NRS 4 2. 021. 

18 TWENTY-FOURTH AFFIRMATIVE DEFENSE 

19 To the extent Plaintiffs are entitled to recover any future damages from Defendant, 

20 Defendant may satisfy that amount through periodic payments pursuant to NRS 42.021(3). 

21 TWENTY-FIFTH AFFIRMATIVE DEFENSE 

22 The limitation on recovery of non-economic damages under NRS 41A.035 was enacted 

23 pursuant to a valid legislative action. 

24 Ill 

25 I I I 

26 I I I 

27 I I I 

28 I I I 
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1 WHEREFORE, Defendant prays for relief as follows: 

2 

3 

4 

1. 

2. 

3. 

5 premises. 

That Plaintiffs' take nothing by way of the Complaint on file herein. 

For reasonable attorney's fees and costs incurred in defending this litigation. 

For such other and further relief as this Court deems just and proper in the 

6 DATED this 1ih day of July, 2016. 

7 
CARROLL, KELLY, TROTTER, 
FRANZEN, Me NNA & PEABODY 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RT C. MCBRIDE, ESQ. 
Neva a Bar No.: 007082 
CHELSEA R. RUETH, ESQ. 
Nevada Bar No. 10904 
8329 W. Sunset Road, Suite 260 
Las Vegas, Nevada 89113 
Attorneys for Defendant 
Jeffrey Davidson, MD. 
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1 CERTIFICATE OF SERVICE 

2 I HEREBY CERTIFY that on the 12th day of July, 2016, I served a true and correct copy 

3 of the foregoing DEFENDANT, JEFFREY DAVIDSON, M.D.'S ANSWER TO 

4 

5 

6 

7 

8 

PLAINTIFFS' COMPLAINT addressed to the following counsel of record at the following 

address( es): 

VIA ELECTRONIC SERVICE: by mandatory electronic service (e-service), proof of e
service attached to any copy filed with the Court; or 

9 D VIA U.S. MAIL: By placing a true copy thereof enclosed in a sealed envelope with 
postage thereon fully prepaid, addressed as indicated on the service list below in the 
United States mail at Las Vegas, Nevada 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D VIA FACSIMILE: By causing a true copy thereof to be telecopied to the number 
indicated on the service list below. 

Thomas S. Alch, Esq. 
Law Offices of Thomas S. Alch 
500 N. Rainbow Boulevard, Suite 300 
Las Vegas, NV 89107 
Attorney for Plaintiffs 

James E. Murphy, Esq. 
Daniel C. Tetreault, Esq. 
Laxalt & Nomura, Ltd. 
6720 Via Ausi Parkway, Suite 430 
Las Vegas, NV 89119 
Attorneys for Defendant 
Neuromonitoring Associates, Inc. 

Kenneth M. Webster, Esq. 
Tyson J. Dobbs, Esq. 
Kirill V. Mikhaylov, Esq. 
Hall Prangle & Schoonveld, LLC 
1160 North Town Center Drive 
Suite 200 
Las Vegas, NV 89144 
Attorneys for Defendant 
Valley Health System, LLC d/b/a 
Valley Hospital Medical Center 

An Employee4IDL, KELLY, TR07TER, 
FRANZEN, McKENNA & PEABODY 
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1 ANS 
Patricia Egan Daehnke 

2 Nevada Bar No. 4976 
PDaehnke@DaehnkeStevens.com 

3 Katherine J. Gordon 
Nevada Bar No. 5813 

4 KGordon@DaehnkeStevens.com 
DAEHNKESTEVENSLLP 

5 2300 W. Sahara Avenue, Suite 680 Box 32 
Las Vegas, Nevada 89102 

6 (702) 979-2132 Telephone 
(702) 979-2133 Facsimile 

7 
Attorneys for Defendant, 

8 MURAD illSSA, M.D. 

9 

Electronically Filed 
07/13/201611:49:14AM 

' 

~j.~A4F 
CLERK OF THE COURT 

10 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
11 

12 

13 

14 

15 

DARIA HARPER, DANIEL WININGER 

Plaintiffs, 

vs. 

VALLEY HOSPITAL MEDICAL 
16 CENTER, INC., doing business as 

VALLEY HOSPITAL MEDICAL 
17 CENTER; VALLEY HEALTH SYSTEM, 

LLC, doing business as VALLEY 
18 HOSPITAL MEDICAL CENTER; 

JEFFREY DAVIDSON, M.D.; CYNDI 
19 TRAN, D.O.; PAUL JANDA, D.O.; 

ELIZABETH PHYNG-HART, D.O.; 
20 ANDREA AGCAOILI, D.O.; MURAD 

illSSA, M.D., and, DOES 1 through 250, 
21 inclusive, 

22 

CASE NO. A-16-738004-C 
DEPT. NO. XVII 

DEFENDANT MURAD JUSSA, M.D.'S 
ANSWER TO PLAINTIFFS' 
COMPLAINT 

23 COMES NOW Defendant, MURAD illSSA, M.D. ("the Answering Defendant") 

24 by and through his attorneys, DAEHNKE STEVENS, LLP and in answer to Plaintiffs' 

25 Complaint on file herein, admits, denies and alleges as follows: 

26 1. Answering Paragraphs 1, 2, 3 and 4 of Plaintiffs' Complaint on file herein, the 

27 Answering Defendant is without sufficient knowledge or information to form a belief as to 

28 
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1 the truth of the allegations contained in said paragraphs, and on that basis denies each and 

2 every allegation contained therein. 

3 2. Answering Paragraph 5 of Plaintiffs' Complaint on file herein, the Answering 

4 Defendant admits that Murad Jussa, M.D. is duly licensed in Nevada to practice medicine. 

5 As to all remaining allegations contained therein, this Answering Defendant is without 

6 sufficient knowledge or information to form a belief as to the truth of the allegations 

7 contained in said paragraph, and on that basis denies each and every allegation contained 

8 therein. 

9 3. Answering Paragraphs 6, 7, 8, 9, 10, 11 and 12 of Plaintiffs' Complaint on file 

10 herein, the Answering Defendant is without sufficient knowledge or information to form a 

11 belief as to the truth of the allegations contained in said paragraphs, and on that basis 

12 denies each and every allegation contained therein. 

13 4. Answering Paragraph 13 of Plaintiffs' Complaint on file herein, the Answering 

14 Defendant admits that the Affidavits of David A. Neer, M.D. and Michael Steven Ritter, 

15 M.D. are attached to the Complaint. As to all remaining allegations contained therein, this 

16 Answering Defendant is without sufficient knowledge or information to form a belief as to 

1 7 the truth of the allegations contained in said paragraph, and on that basis denies each and 

18 every allegation contained therein. 

19 I. 

20 PLAINTIFF DARIA HARPER ALLEGES FOR A CAUSE OF ACTION FOR 

21 MEDICAL MALPRACTICE AGAINST DEFENDANTS AND EACH OF 

22 THEM AS FOLLOWS: 

23 5. Answering Paragraph 14 of Plaintiffs' Complaint on file herein, the Answering 

24 Defendant repeats and realleges each and every response to the allegations in the 

25 Complaint and reincorporates those responses by reference, as if the same were fully set 

26 forth in detail herein. 

27 6. Answering Paragraph 15 of Plaintiffs' Complaint on file herein, the Answering 

28 Defendant is without sufficient knowledge or information to form a belief as to the truth of 

2 
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1 the allegations contained in said paragraphs, and on that basis denies each and every 

2 allegation contained therein. 

3 7. Answering Paragraphs 16 and 17 of Plaintiffs' Complaint on file herein, the 

4 Answering Defendant denies the allegations contained therein. 

5 8. Answering Paragraph 18 of Plaintiffs' Complaint on file herein, the Answering 

6 Defendant is without sufficient knowledge or information to form a belief as to the truth of 

7 the allegations contained in said paragraphs, and on that basis denies each and every 

8 allegation contained therein. 

9 9. Answering Paragraphs 19, 20, 21 and 22 of Plaintiffs' Complaint on file herein, the 

1 0 Answering Defendant denies the allegations contained therein. 

11 II. 

12 PLAINTIFF DANIEL WININGER ALLEGES FOR A CAUSE OF ACITON 

13 FOR LOSS OF CONSORTIUM AGAINST DEFENDANTS AND EACH OF 

14 THEM AS FOLLOWS: 

15 10. Answering Paragraph 23 of Plaintiffs' Complaint on file herein, the Answering 

16 Defendant repeats and realleges each and every response to the allegations in the 

17 Complaint and reincorporates those responses by reference, as if the same were fully set 

18 forth in detail herein. 

19 11. Answering Paragraph 24 of Plaintiffs' Complaint on file herein, the Answering 

20 Defendant is without sufficient knowledge or information to form a belief as to the truth of 

21 the allegations contained in said paragraphs, and on that basis denies each and every 

22 allegation contained therein. 

23 12. Answering Paragraph 25 of Plaintiffs' Complaint on file herein, the Answering 

24 Defendant denies the allegations contained therein. 

25 AFFIRMATIVE DEFENSES 

26 FIRST AFFIRMATIVE DEFENSE 

27 Plaintiffs' Complaint fails to state a claim against this Answering Defendant upon 

28 
which relief can be granted. 

3 
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1 SECOND AFFIRMATIVE DEFENSE 

2 The Answering Defendant alleges that in all medical care rendered to Plaintiff, 

3 Daria Harper, this Answering Defendant possessed and exercised that degree of skill and 

4 learning ordinarily possessed and exercised by members of the medical profession in good 

5 
standing practicing in similar localities and that at all times the Answering Defendant used 

6 
reasonable care and diligence in the exercise of this skill and application of this learning, 

and at all times acted in accordance with his best medical judgment. 
7 

THIRD AFFIRMATIVE DEFENSE 
8 

15 The Answering Defendant alleges that he made, consistent with good medical 

16 practice, a full and complete disclosure to Plaintiff, Daria Harper, of all material facts 

17 known to him or reasonably believed by him to be true concerning Plaintiffs physical 

18 condition and the appropriate alternative procedures available for treatment of such 

19 condition. Further, each and every service rendered to Plaintiff by the Answering 

20 
Defendant was expressly and impliedly consented to and authorized by Plaintiff, on the 

basis of said full and complete disclosure. 
21 

22 

23 

24 

25 

26 

FIFTH AFFIRMATIVE DEFENSE 

The Complaint is barred by the applicable statute of limitations. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiff, Daria Harper, assumed the risks of the procedures performed. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs' damages, if any, were caused by and due to an unavoidable condition or 

27 occurrence. 

28 I I I 
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1 EIGHTH AFFIRMATIVE DEFENSE 

2 Plaintiffs have failed to mitigate their damages, if any, in spite of a duty to do so. 

3 NINTH AFFIRMATIVE DEFENSE 

4 The injuries and damages, if any, alleged by Plaintiffs were caused by the actions or 

5 
inactions of third parties over whom the Answering Defendant has no liability, 

6 
responsibility or control. 

7 

8 

9 

10 

11 

12 

13 

14 

TENTH AFFIRMATIVE DEFENSE 

The injuries and damages, if any, complained of by Plaintiffs were unforeseeable. 

ELEVENTH AFFIRMATIVE DEFENSE 

The injuries and damages, if any, complained of by Plaintiffs were caused by forces 

of nature over which the Answering Defendant had no responsibility, liability or control. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiffs' Complaint violates the Statute of Frauds. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Pursuant to Nevada law, Defendants named in the Complaint cannot be jointly 

15 liable and that if liability is imposed, such liability would be several for that portion of 

16 Plaintiffs' damages, if any, which represents the percentage attributed to the Answering 

1 7 Defendant. 

FOURTEENTH AFFIRMATIVE DEFENSE 18 

19 The injuries and damages, if any, suffered by Plaintiffs were caused by new, 

20 
independent, intervening and superseding causes and not by the Answering Defendant's 

alleged negligence or other actionable conduct, the existence of which is specifically 
21 

22 

23 

denied. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs' damages, if any, are subject to the limitations and protections as set forth 
24 

in Chapter 41 A of the Nevada Revised Statutes including, without limitation, several 
25 liability and limits on noneconomic damages. 

26 I I I 

27 I I I 

28 I I 
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1 SIXTEENTH AFFIRMATIVE DEFENSE 

2 It has been necessary to employ the services of an attorney to defend this action and 

3 a reasonable sum should be allowed this Answering Defendant for attorney's fees, together 

4 with his costs expended in this action. 

5 

6 

SEVENTEENTH AFFIRMATIVE DEFENSE 

The injuries and damages, if any, suffered by Plaintiffs can and do occur in the 

absence of negligence. 
7 

EIGHTEENTH AFFIRMATIVE DEFENSE 
8 

16 No contractual guarantees or warranties were in existence and there is no privity of 

1 7 contract between Plaintiffs and the Answering Defendant. 

18 

19 

TWENTETH AFFIRMATIVE DEFENSE 

The Answering Defendant is entitled to assert all available defenses to contract, the 

20 
existence of which is specifically denied. 

21 

22 

23 

24 

25 

TWENTY-FIRST AFFIRMATIVE DEFENSE 

This Answering Defendant asserts all defenses available to him in law and equity, 

including without limitation, and all available defenses pursuant to Nevada Rule of Civil 

Procedure 12. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

Plaintiffs' non-economic damages, if any, may not exceed $350,000 pursuant to 

26 NRS 41A.035; the Answering Defendant is otherwise entitled to all protections, benefits, 

27 and set offs available to Answering Defendant in medical malpractice actions under 

28 Nevada Revised Statute Chapters 41A and 42. 

6 
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1 TWENTY-THIRD AFFIRMATIVE DEFENSE 

2 To the extent Plaintiffs have been reimbursed from any source for any special 

3 damages claimed to have been sustained as a result of the incidents alleged in Plaintiffs' 

4 Complaint, the Answering Defendant may elect to offer those amounts into evidence and, 

5 
if the Answering Defendant so elects, Plaintiffs' special damages shall be reduced by those 

6 
amounts pursuant to Nevada Revised Statute 42.021. 

7 

8 

9 

10 

11 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

To the extent Plaintiffs are entitled to recover any future damages from the 

Answering Defendant, the Answering Defendant may satisfy that amount through 

payments pursuant to Nevada Revised Statute 42.021. 

TWENTY-FIFTH AFFIRMATIVE DEFENSE 

At all times mentioned herein, the Answering Defendant acted reasonably, in good 

12 faith, and within the applicable standard of care with regard to the acts and transactions 

13 which are the subject of the Complaint. 

14 TWENTY -SIXTH AFFIRMATIVE DEFENSE 

15 The complained of acts of this Answering Defendant were justified under the 

16 circumstances. 

17 TWENTY -SEVENTH AFFIRMATIVE DEFENSE 

18 The injuries suffered by Plaintiff, Daria Harper, if any, as set forth in the Complaint, 

19 were caused by a pre-existing condition. 

20 

21 

TWENTY-EIGHTH AFFIRMATIVE DEFENSE 

The Answering Defendant is entitled to a conclusive presumption of informed 

consent pursuant to NRS 41A.110. 
22 

TWENTY-NINTH AFFIRMATIVE DEFENSE 
23 

The expert affidavits attached to Plaintiffs' Complaint do not comply with NRS 
24 

41A.071 in that they fail to demonstrate that the Answering Defendant breached the 
25 standard of care in Plaintiffs' case, and fail to demonstrate an alleged causal link between 

26 the Answering Defendant's treatment of Plaintiff, Daria Harper, and Plaintiffs' alleged 

27 injuries and damages. 

28 I I I 
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1 THIRTEETH AFFIRMATIVE DEFENSE 

2 The expert affidavits attached to Plaintiffs' Complaint do not comply with NRS 

3 41A.071 in that they fail to support the allegations contained in the Complaint. 

4 

5 

THIRTY-FIRST AFFIRMATIVE DEFENSE 

Plaintiffs' Complaint fails to comply with NRS 41A.l00 as Plaintiffs have failed to 

6 
provide expert medical testimony to demonstrate the alleged deviation from the accepted 

standard of care in the specific circumstances of this case and to prove causation of the 
7 

alleged personal injury. 
8 

9 

10 

11 

12 

THIRTY -SECOND AFFIRMATIVE DEFENSE 

The Answering Defendant has fully performed his duties owed to Plaintiffs and 

Plaintiffs are, therefore, estopped to assert any claim against him. 

THIRTY-THIRD AFFIRMATIVE DEFENSE 

Plaintiffs are barred from recovering any special damages herein as a result of the 

13 failure to comply with the provisions ofNRCP 9(g). 

14 THIRTY-FOURTH AFFIRMATIVE DEFENSE 

15 Plaintiffs approved and ratified the alleged acts of the Answering Defendant for 

16 which Plaintiffs now complain. 

17 THIRTY -FIFTH AFFIRMATIVE DEFENSE 

18 Plaintiffs have not suffered any compensable injury as a result of the Answering 

19 Defendant's alleged actions and, as a result, are not entitled to an award against them. 

20 

21 

THIRTY -SIXTH AFFIRMATIVE DEFENSE 

Plaintiffs failed to allege facts in support of any award of pre-judgment or post-

judgment interest. 
22 

THIRTY -SEVENTH AFFIRMATIVE DEFENSE 
23 

Plaintiffs' causes of action are duplicative and are, therefore, an improper attempt to 
24 

seek relief to which Plaintiffs are not entitled as such would constitute a double recovery. 
25 

26 
THIRTY -EIGHTH AFFIRMATIVE DEFENSE 

Pursuant to Nevada Rule of Civil Procedure 11, all possible affirmative defenses 

27 may not have been alleged as sufficient facts were not available, after reasonable inquiry, 

28 upon the filing of the Answering Defendant's Answer and therefore the Answering 

8 
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1 Defendant reserves the right to amend his Answer to allege additional affirmative defenses 

2 if subsequent investigation warrants. Additionally, one or more of these affirmative 

3 defenses may have been pled for the purposes of non-waiver. 

9 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

I. 

II. 

WHEREFORE, the Answering Defendant prays as follows: 

1. 

2. 

3. 

4. 

That Plaintiff, Daria Harper, take nothing by reason of her Complaint; 

For all attorney's fees incurred in the defense of Plaintiffs' Complaint 

against the Answering Defendant; 

For costs and disbursements incurred herein; and 

For such other and further relief as the Court may deem just and 

proper in these premises. 

WHEREFORE, the Answering Defendant prays as follows: 

1. That Plaintiff, Daniel Wininger, take nothing by reason of his 

Complaint; 

2. 

3. 

4. 

For all attorney's fees incurred in the defense of Plaintiffs' Complaint 

against the Answering Defendant; 

For costs and disbursements incurred herein; and 

For such other and further relief as the Court may deem just and 

proper in these premises. 

15 DATED: this 131h day of July, 2016. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DAEHNKESTEVENSLLP 

By /s/ Patricia Egan Daehnke 

10 

PATRICIA EGAN DAEHNKE 
Nevada Bar No. 4976 
KATHERINE J. GORDON 
Nevada Bar No. 5813 
2300 W. Sahara Ave., Suite 680 Box 32 
Las Vegas, Nevada 89102 
Tel. (702) 979-2132 
Fax (702) 979-2133 

Attorneys for Defendant, 
MURAD illSSA, M.D. 
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CERTIFICATE OF SERVICE 1 

2 I hereby certify that on July 13, 2016, a true and correct copy of 

3 DEFENDANT MURAD illSSA, M.D.'S ANSWER TO PLAINTIFFS' COMPLAINT 

4 was served by electronically filing with the Clerk of the Court using the Wiznet Electronic 

5 Service system and serving all parties with an email-address on record, who have agreed to 

6 receive Electronic Service in this action. 

7 

8 Thomas S. Alch, Esq. 
Law Offices of Thomas S. Alch 

9 500 N. Rainbow Blvd., Suite 300 
Las Vegas, NV 89107 

10 
Attorneys for Plaintiffs 

David J. Mortensen, Esq. 
Brigette E. Foley, Esq. 
Alverson, Taylor, Mortensen & Sanders 
7401 W Charleston Blvd 
Las Vegas NV 89117 

11 Attorneys for Defendants, 
Cyndi Tran, DO, Elizabeth Phung-Hart, 

12 DO and Andrea A2:caoili. DO 

13 Kenneth M. Webster, Esq. 
Tyson J. Dobbs, Esq. 

14 Kirill V. Mikhaylov, Esq. 
Hall Prangle & Schoonveld, LLC 

15 1160 N. Town Center Dr., Suite 200 
Las Vegas, NV 89144 

16 
Attorneys for Defendants, 

17 Valley Hospital Medical Center, Inc. and 
Vallev Health Svstem. LLC 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

By /s/ Melissa Gutbrodt 
Melissa Gutbrodt, an employee of 
DAEHNKESTEVENSLLP 

11 
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28 

ANS 
DAVID J. MORTENSEN, ESQ. 
Nevada Bar No. 002547 
BRIGETTE E. FOLEY, ESQ. 
Nevada Bar No. 012965 
ALVERSON, TAYLOR, 
MORTENSEN & SANDERS 
7 401 West Charleston Boulevard 
Las Vegas, NV 89117-1401 
Phone: (702) 384-7000 
Facsimile: (702) 385-7000 
efile(a{alversontaylor.com 
Attorneys for DEFENDANTS 

Cyndi Tran, D.O. 
Elizabeth Phung-Hart, D.O. 
Andrea Agcaoili, D.O. 

Electronically Filed 
10/19/201611:19:05AM 

' 

~j.~~ 
CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

DARIA HARPER, DANIEL WININGER, 

Plaintiffs, 

vs. 

VALLEY HOSPITAL MEDICAL 
CENTER, INC., doing business as VALLEY 
HOSPITAL MEDICAL CENTER; 
VALLEY HEALTH SYSTEM, LLC, doing 
business as VALLEY HEALTH 
MEDICAL CENTER; JEFFREY 
DAVIDSON, M.D.; CYNDI TRAN, D.O.; 
PAUL JANDA, D.O.; ELIZABETH 
PHUNG-HART, D.O.; ANDREA 
AGCAOILI, D.O.; MURAD JUSSA, M.D., 
and, DOES 1 through 250, inclusive, 

Defendants. 

CASE NO.: A-16-738004-C 
DEPT. NO.: XVII 

CYNDI TRAN, D.O.'S ANSWER TO PLAINTIFFS' COMPLAINT 

COMES NOW Defendant CYNDI TRAN, D.O. (hereinafter "Dr. Tran"), by and through 

her attorneys of record, DAVID J. MORTENSEN, ESQ. and BRIGETTE E. FOLEY, ESQ. of 
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the law firm of ALVERSON, TAYLOR, MORTENSEN & SANDERS, and hereby answers 

Plaintiffs' Complaint, as follows: 

GENERAL ALLEGATIONS 

1. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraphs 1, 2, 3, 4, 6, 7, 8, 9, 10, 11 and 12 of Plaintiffs' 

Complaint, and therefore denies the same. 

2. In answering paragraph 5 of Plaintiffs' Complaint, Answering Defendant admits 

she was at all times a physician holding herself out as duly licensed to practice her profession 

under and by virtue of the laws of the State of Nevada, and was engaged in the practice of that 

profession in the State of Nevada. The remainder of the allegations contained in this paragraph 

refer to other Defendants, which Defendant is without sufficient knowledge to form a belief as to 

the truth of such allegations, and therefore denies the same. 

3. Paragraph 13 of Plaintiffs' Complaint calls for a legal conclusion to which no 

answer or response is necessary, and on that basis, Defendant denies the same. 

FIRST CAUSE OF ACTION 
(Medical Malpractice) 

4. Answering Defendants repeat and reallege their answers to the allegations 

contained within paragraphs 1 through 13 of Plaintiffs' Complaint as ifthe same were more fully 

set forth herein. 

5. Answering Defendants deny the allegations contained in paragraphs 15 and 16 of 

Plaintiffs' Complaint. 

6. Paragraphs 17, 19, 20, 21, and 22 of Plaintiffs' Complaint calls for legal 

conclusions to which no answer or response is necessary, and on that basis, Defendant denies the 

same. 
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7. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraph I8 of Plaintiffs' Complaint, and therefore denies 

the same. 

SECOND CAUSE OF ACTION 
(Loss of Consortium) 

8. Answering Defendants repeat and reallege their answers to the allegations 

contained within paragraphs I through 22 of Plaintiffs' Complaint as ifthe same were more fully 

set forth herein. 

9. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraph 24 of Plaintiffs' Complaint, and therefore denies 

the same. 

IO. Paragraph 25 of Plaintiffs' Complaint calls for a legal conclusion to which no 

answer or response is necessary, and on that basis, Defendant denies the same. 

PRAYER FOR RELIEF 

Answering Defendant denies that Plaintiffs are entitled to any of the requested relief as 

contained within their Complaint. 

GENERAL DENIAL 

Answering Defendant denies each and every allegation contained in Plaintiffs' Complaint 

that is not specifically admitted to be true. 

FIRST AFFIRMATIVE DEFENSE 

Defendant alleges that Plaintiffs' Complaint on file herein fails to state a claim upon 

which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

Defendant alleges that Plaintiffs' damages, if any, were caused in whole or in part, or 
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were contributed to by reason of the negligence or wrongful conduct of Plaintiffs. 

THIRD AFFIRMATIVE DEFENSE 

All risks and dangers involved in the factual situation described in the Complaint were 

open, obvious, and known to Plaintiffs and said Plaintiffs voluntarily assumed said risks and 

dangers. 

FOURTH AFFIRMATIVE DEFENSE 

The incident alleged in Plaintiffs' Complaint and the resulting damages, if any, to 

Plaintiffs were proximately caused or contributed to by Plaintiffs' own negligence, and such 

negligence was greater than the alleged negligence of Defendant. 

FIFTH AFFIRMATIVE DEFENSE 

Defendant alleges that the occurrence referred to in the Complaint, and all injuries and 

damages, if any, resulting there from were caused by the acts or omissions of a third party over 

whom Defendant had no control. 

SIXTH AFFIRMATIVE DEFENSE 

Defendant has fully performed and discharged all obligations owed to Plaintiffs, 

including meeting the requisite standard of care to which Plaintiffs were entitled. 

SEVENTH AFFIRMATIVE DEFENSE 

Defendant alleges that at all times mentioned in Plaintiffs' Complaint, Plaintiffs were 

suffering from a medical condition(s) that Defendant did not cause, nor was Defendant 

responsible for said medical condition(s). 

EIGHTH AFFIRMATIVE DEFENSE 

If Plaintiffs have sustained any injuries or damages, such were the result of intervening 

and/or superseding events, factors, occurrences, or conditions, which were in no way caused by 

Defendant, and for which Defendant is not liable. 
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NINTH AFFIRMATIVE DEFENSE 

Plaintiffs are barred from recovering any special damages herein as a result of the failure 

to comply with the provisions ofNRCP 9(g). 

TENTH AFFIRMATIVE DEFENSE 

Defendant alleges that, pursuant to Nevada law, Defendants would not be jointly liable, 

and that if liability is imposed, such liability would be several for that portion of Plaintiffs' 

damages, if any, that represents the percentage attributable to Defendants. 

ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims are governed and/or barred pursuant to NRS Chapters 1, 40, 41, and 

41A, and by the provisions of Question 3 passed by the People of the State of Nevada on 

November 2, 2004. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiffs' Amended Complaint is void ab initio as it does not include an affidavit which 

meets with requirements ofN.R.S. 41A. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs had a duty to mitigate their damages and failed to do so. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims are barred by the applicable statutes of limitations and/or repose. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs' action is barred and/or diminished by the doctrines of waiver, laches, 

estoppels, and/or unclean hands. 

SIXTEENTH AFFIRMATIVE DEFENSE 

All possible affirmative defenses may not have been alleged herein insofar as sufficient 

facts were not available after reasonable inquiry upon the filing of Defendant's Answer and, 
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therefore, Defendant reserves the right to amend the Answer, and to allege additional 

Affirmative Defenses if subsequent investigation so warrants. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

Defendant did not violate any statute, ordinance, or regulation referenced in Plaintiffs' 

Amended Complaint. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

It been necessary for this Defendant to employ the services of an attorney to defend this 

action and a reasonable sum should be allowed to Defendant for attorney's fees, together with 

costs of suit incurred herein. 

NINETEENTH AFFIRMATIVE DEFENSE 

Defendant hereby incorporates by reference those affirmative defenses enumerated in 

Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further 

investigation or discovery reveals the applicability of any such defenses, Defendant reserves the 

right to seek leave of Court to amend the Answer to specifically assert the same. Such defenses 

are herein incorporated by reference for the specific purpose of not waiving the same. 

I I I 

I I I 

I I I 

I I I 
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\VHEREFORK Defendant prays for relief as follov:s: 

1 
! • That Plaintiffs take nothing by \vay of their Conrplaint on file herein. 

2. For reasonable attorney's tees and costs incurred in det(~nding this litigation. 

3. For such other and further relief as this Court deenrs just and proper. 

~ .f' ,~ 

l r.>1 ' . . 
DATED this_'_'_ day of October. 2016. 

Andrea /\Qcaoili. D.O. 
!..;..· . 

..., 
I 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the t(\-\J\ day of October, 2016, the foregoing 

CYNDI TRAN, D.O.'S ANSWER TO PLAINTIFFS' COMPLAINT was served on the 

following by Electronic Service to All parties on the Wiznet Service List, addressed as follows: 

Thomas S. Alch, Esq. 
LAW OFFICES OF THOMAS S. ALCH 
500 N. Rainbow Blvd, Suite 300 
Las Vegas, Nevada 89107 
Phone: (702) 740-4140 
Attorney for Plaintiffs 

Kenneth M. Webster, Esq. 
Tyson J. Dobbs, Esq. 
Kirill V. Mikhaylov, Esq. 
HALL PRANGLE & SCHOONVELD, LLC 
1160 North Town Center Drive, Suite 200 
Las Vegas, NV 89144 
Phone: (702) 889-6400 
Attorneys for Defendant Valley Health System, 
LLC and Valley Hospital Medical Center, Inc. 

Robert C. McBride, Esq. 
Chelsea R. Hueth, Esq. 
CARROLL,KELLY,TROTTER,FRANZEN, 
McKENNA & PEABODY 
8329 W. Sunset Road, Suite 260 
Las Vegas, NV 89113 
Phone: (702) 792-5855 
Attorneys for Jeffrey Davidson, MD. 

Patricia Daehnke, Esq. 
DAEHNKESTEVENSLLP 
2300 W. Sahara Ave 
Suite 680 Box 32 
Las Vegas, NV 89102 
Phone: (702) 979-2132 
Attorney for Jussa Murad, MD. 

ployee of Alverson, Taylor, 
Mortensen & Sanders 
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AFFrRIVlA Tl ON 
Pursmmt to N .R.S. 239R030 

The undersigned docs hereby affirm that the preceding CYNDI TlV\N, 0.0/S 

ANSWER TO PLAINTIFFS~ COMPLAINT filed in District Court Case No. A-16-738004-C 

X 

DATED this 

Does not contain the social security nmnber of any person. 

-OR-

Contains the social security nun1ber of a person as required by: 

A A specif1c state or ledera! lav/. to \vir.: 

I Insert spedflc la-l-vj 

B. For the administration of a public program or for an application i()r 
a federal or state grant. 

.:: , .... ; 
i {./~ 
~ ~ 
~ \ day of October, 2016. 

(7021 384-7000 
E-File: efiJe(a)alversontaylor.com 
/\ttorneys fz)r DEFENDANT 

Cyndi Tra.n. D.O. 
Elizabeth Phung-Hart. D.O. 
A.ndrea A.gcaoili D.O. 
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ANS 
KENNETH ivt \VEBSTER, ESQ. 
Nevada Bar No. 7205 

Electronically Filed 
10/11/2016 03:38:16 PM 

' 

~j.~A4F 
CLERK OF THE COURT 

I TYSON l DOBBS, ESQ. 
3 I Nevada Bar No. 11953 

4 

7 

10 

14 

!5 

16 

IX 
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KIRILL V. IVUKHAYLOV, ESQ. 
Nevada Bar No. I 3538 
HALL PRANGLE & SCHOONVELD, LLC 
1160 North TO\vn Center Drive, Ste. 200 
Las Vegas, Nevada 89144 
70?-889-6400 ~Phone 
702~384~6025 ... Facsjmile 
efil~.CdJlR.§ls!~~~,s~.~?DJ. 
Attorne.rsfi:.lr De.tendants 
Valley Hospital Medical Center. Inc. 
and Valh~v Health ,~vstem. LLC, doing business as 
Valley Hospital Aledical Center 

lHSTRICT COlJRT 
CLARK COUNTY, NEVADA 

DARIA HARPER, DANIEL \VJNINGER, 

Plaintiff">, 
vs. 

VALLE'\' HOSPITAL MEDICAL CENTER, 
INC .. doing business as Vi\LLEY HOSPITAL 

•' J,._. 

MEDICAL CENTER; VALLEY HEALTH 
SYSTEM, LLC, doing business as VALLEY 
I-I ··)cJ)I·r· ~ -~- "·t·I ... !1IC' \.- (''I'')o.. ''!'l"R li'f'I'RE-v · t. :-..") ;-\ .... ~v. . ~'... ... __ ./ .L. __ ._ ::.J .. ~ _ ~- · ... ; ... ~- -·. ~ _ ~. 1 

DAVIDSON, ~iLD.; CYNDI TRA.N, D,O,; 
1) " ·LrL· ' f 1\" 1D i\ D•. 0~ . . E· r· 1 7. 1-\D I::_'Tf-I "!)H f TN· ('-!"\. .. J. I'l J.-1.~ ~ ., -..J. i..J [) . .~ ~ _ .t..-J. '1 

HARL D.O.; ANDREA i\GCAOILI, D.O.; 
MURAD JUSSA IVLD .. and, DOES 1 through . -· - ... ~, 

250, inclusive, 

Defendants. 

I --
! DEFENDANTS VALLEY HOSPITAL 
I I\U~DICAL CEN'IER, INC. AND _, __ _ 

i }~ALLfY HEALTH SYSTEM. LLC, 
! DOING BUSINESS AS VALLEY 
I HOSPITAL lVlEDICAl,i __ Cl~NTER'S 
1 A.NS-\VFH TO Pl AlNTlFFs• jJ . .tk '_,;_ .... l . . l __ '_-1)..,_· 

COMPLAINT FOR l\'IEDICAL 
lVIALPRACTICE 

- ,....,." 

COl\d'ES NOW, Defendants, VALLEY HOSPITAL l'vlEDICAL CENTER, INC., doh1a 

l ' . . \' . I T E'V IT 'SPI1~ A'[ 1-.fi-'I)!C' -l "EY>. ('TT''j:-.1 . ·"' ' ' \ ~~ ·j· I"Y" I l.,., "L"l"l J ~~JST· E1\1 )llSmess as 'A ~,:__,· -~ i ~-~ c~... ('\ __ , l\/ :, . vA ' c .>l'l ll~- :--., anu v /-\. -~ ·' " -.. :>n .. ~ '1 <> i ,_ .. ::~LV 

LLC, doing business as VALLEY HOSPITAL IvtEDICAL CENTER (collective!\-. •. 

"Defendants"), by and through their attorneys of record, the la\v finn of Hal! Prangle & 
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Schoonveld, LLC, and hereby provides its Answer to Pbintit'E.)' Compiaint for J'vledica.l 

l l\·1aipractice as follo1.vs: 

3 MI~lHCAL JVIALPRACTIVE 

4 LOSS OJ<' CONSORTIUM 

5 

6 

'7 .• 

L In answering pawgmphs ·1 ~ 2, 3, 4, 5, 6, 9, lO [tnd 12 of PlaintifL<>' Complaint 

these answering Defendants are \Vithout sufficient information to form a belief as to tht.~ truth o 

the a!lel~ations contaim~d therein and theretore denv the same. 
- . . J 

2. In answering paragraph 7 of PlaintiiTs' Complaint, these ans\vering Defendant, 

9 admit that Valley Hospital fv1edical Center, Inc. is a corporation organized and existing ir 

10 

11 

12 

1] 

15 

16 

17 

18 

19 

Nevada, \Vith its plinc:ipal place of business situated in the State of Ne'vada, Defendants admi 

that Valley Health System, LLC, doing business as Valll~.Y Hospital Medical Center is t 

Delavvare corporation authorized to do business in the State of Nt~vada, with its principal place o1 
business situated in the State of Nevada. ln ans\vering the remaining allegations of sai~ 

paragraph, these answering Defendants deny each and every allegation contained therein. 

3. In ;;ms\v,;;~ring paragraph 8 of Plaintiffs' Conrplaint, these ans\vering DefendantJ 

admit that \lalley Health Systern, LLC mvned and operated Valley Hospital J'vledical Center. 

These ansvvering detendants deny that Valley Hospital Medical Center, Inc. o\vned and operated! 

Valley Hospital Medical Center. As to the remaining allegations contained therein, these! 
I 

ans1vering Defendants are \vithout sufficient inf(1m1ation to form a belief as to the trutl1 of thd 

2o rernaining allegations and therefore deny the same. 

21 4, In ans-..vering paragraph 11 of Plaintiffs' Complaint, these answering Defendant:' 

22 adrnit that Valley Health System, LLC dba Valley Hospital I'dedkal Center was at all time,' 

23 mentioned in the Complaint accredited by the Joint Comn1ission. i\s to the remainino 

24 allegations contained therein, these WlS\Vering Defendants are -vvithout sufficient inforrnation tc 

25 form a belief as to the truth of the remainil1i.x allt~flations and therefore denv the same. - ..... "' 

I 
26 5. In answering paragraph 1.3 of Plaintiffs' Complaint, these answering Defendant.. 

27 I adrnit that declarations a.re attached to the Complaint 

28 1 

I 

I 

In m1s1-vering the rernaining alleg::rtions ol 

I 
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said paragraph, these ans\"vering Dekndants an.~ vvithout sufficient information to form a belief ~·L 

2 to the truth of the rcmah1irw. allegations and therefore denv th(.~ same., .._, ·- .. 

3 I. 

4 PLAINTIFF DARIA HARPER ALLI!:GES FOR A CAliSE OF ACTION FOR 

5 MEDICAL MALPRACTICE AGAINST DEFENDANTS AND EACH 01" THEM 

6 AS FOLLO\VS: 

7 6. In ans\.vering paragraph 14 of Plaintiffs' Complaint, these ansv.,rering Defendant 

8 hereby incorporate its ans\vers to paragraphs 1 through 13 as though fully set forth herein. 

9 

){) 

J ! 

12 

13 

14 

15 

!6 

J 7 

18 

19 

20 

7. In ans\vering paragraphs 15 and 16 of Plaintiffs' Complaint, these ansvJerincr 

Defendants are \V1thout sufficient information to form a belief as to tbe truth of the allegation, 

contained therein aml theref{Jre deny the sa.rne, 

8. ln ans\vering paragraphs 17, 18., 19, 20, 21 and 22 of Plaintiffs' Complaint, thes 

answering Defendants deny each and every allegation contained therein. 

n. 

PLAINTIFF DA.NIEL 'WININGER ALLEGES FOR A CAUEm OF ACTION FOR 

LOSS OF CONSORTHJJ\11 AGAINST DEFENDANTS AND EACH OF THEM AS 

FOl,LO\\iS: 

9. ln answering pa.ragraph 23 of Plaintiff~.;' Complaint, these aJJS\Vering DehmdanL 

hereby incorporate its answers to paragraphs 1 through 22 as though fully set forth herein. 

10. In answering paragraph 24 of Plaintiffs' Complaint, these ansvvering Defendant· 

21 are \Vithout sut11cient information to form a belief as to the truth of the allegations containec 

22 lherein and therefore deny the same. 

24 

26 

27 

28 

IL In ans\vering paragraphs 25 of Plaintiffs' Cornplaint., these ans\vering Defendant, 

deny each and everv alle~!ation contained therein. .. ... v 

AFFIRlVlATIVE DEFENSES 

FJRST AFFIRMATIVE D:EFENSE 

Plaint1ih' Complaint on file hert~in fails to state a claim against these Defi.~ndants up01 

\Vhich relief can be u.mnted. 
~· 
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SECOND AFFIRMATIVE DEFENSE 

The injuries, if any, complained of by Plaintiffs in the Complaint \Vere proximately 

caused by the acts or ornissions of unknovm third parties or other persons over \vhon:~ thes 

Detendants exercised no control and over \vho lhese Defendants have no right or dutv to control. 
~ . . 

nor ever has had a rhrht or duty to exercise control. 
-..~- ~ 

THIRD AFFIRlVlATIVE DEFENSE 

Plaint.iiJs did not exercise ordinary care, caution or prudence m the conduct of thei 

affairs relating to the allegations of the Complaint herein for damages in order to avoid the 

it~uries or damages of \Vhich P!aintiJfs complained and said injuries or d~m1ages, if any, vven 

directly and proximately contributed to or caused by the bult, car~;~lessncss and negligence ofth 

l)lainti_fJ~~. 

FOURTH AFFIRMATIVE DEFENSE 
I 

The risks and consequences, if any, attendant to the reeon:unendations and treatmentl - . I 
proposed by these Defendants were fully expiained to the PlaintiHs who freely consented to such! 

treatment and therebv assurned risks involved in such matter. 
" 

The damages, if any, alleged by Plaintiffs were not the result of any acts of omission, 01 

commission, or negligence, but were the results of knovm risks vvhich \Vere consented to by th-

Plaintiffs, such risks being inherent in the natun:: of the care rendered and such risks \-Vere . ' __ , 

assurned by the Pl"1.intiffs \vhen they consented to treatment. 

SIXTH AFFIRi\lATlVE DEFENSE 

1n ail rnedical attention rendered by these Detl-:ndants to Plaintiffs, these Defendant 

possess~xi and exercised that degree of skill and learning ordinari !y possessed and exercised by 

the members of its profession in good standing, practicing in similar localities, and that at all 

times these Defendants used reasonable care and diligence in the exercise of its skills and th-

application of its learning, and at a!l times acted according to their best judgment; that tht.: 

medical treatment administered hv these Defendants were the usual and customarv treatment fm . . . 

the physical condition and symptoms exhibited by Plaintiffs, and that at no time vvert~ thes 
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11 
II 

! ! 
'I 

I 1 Defendants guilty of negligence or impropt~r treatment; that, on the contrary, these Defendant-· 

J 

did perform ~..~ach and every act of such treatrnent in a proper and efflcient manner and in c 

manner most thoroughly approv{;d and fbllov.,red by the medical profession generally and unde1 

4 the circumstances and condhions as thev existed >vvhen such medical att<;ntion vvas rendered. ., 

5 SEVENTH AFFlRMA TIVE DEFENSE 

6 The injuries complained of in the Complaint if any, \vere not the result of 'NiHful 

7 malicious or deliberate conduct on the part of these ans\vering Defendants. 

l~~JlTH AFFIRMATIVE DEJi'ENSE 

9 That it has been necessary ft)r the Defendants w employ the services of an attome.y tc, 

10 ·defend this action and a n.~asonab!e sum should be allovvcd Defendants for attornevs' fees, 
~ " 

1! together \Vlth costs of suit incurred herein. ,,. 

12 NINTH AFflRMA TIVE DEFENSJh 

u Each Defendant is liable f()r only that portion of the Plaintiffs' claims that represents tht 

H- percentage of negligence, if ::my, attributed to it 

1s JI~~I!! AFFIRMATIVE DEFENSE 

16 Plaintiffs have failed to plead any acts or omissions of these ansvvenng De.fendant. 

17 sufficient to constitute punitive darnages. 

18 ELEVENTH AFI<'lRMATIVE DEFENSE 

19 Plaintim.:: t~1.iled to file their Complaint before the ru.tming of the applicable statute o 

20 limitation, therebv barring their daims for rdief. . ~ -
21 TlYJ~~J·!'J]l AFFlMRt\lATIVE DEFENSE 

n Plaintiffs' Complaint, and each claim asserted therein and the relief sought, is barred by 

23 the statute of frauds. 

24 THIRTEENTH AFFIRMATIVE DEFENSE ....................... -.-.;,;-~~· 

25 I Pursuant to N.R.C.P. 11, as amended, all possible Affirmative Defenses m~ty not have 
I I 

26 I been alleged herein insollir as sufTicient htcts .,,,ere not available after reasonable inquiry uponl 
27 I the filing of Det(:ndants' Ans\vet, and therefiJre, Defendants reserve the right to amend it~ 
2g I Ans'<ver to aUege additional Affirmative Defenses if subsequent investigation vvarrants. 
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FOlJRTEENTH AFFIR"JA TIVE DEFENSf~ 

2 Defendants hereby incorporate by reference those affinnative defenses enumerated 1 

3 Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event fmthe 

4 investigation or discovery reveals the applicability of any such defenses, Defendants reserve th · 

5 right to seek leave of Cm.ni to amend its Answer to specifically assert the same. Such defense.: 

6 are herein incorporated by reference for the specific purpose of not vvaiving the same. 

7 FU'TEENTH AFFIRMATIVE DEFENSE 

8 Defendants assert that the Complaint should be dismissed on the basis that Plaintifls hav· 

9 not complied with NRS 41!\.071. 

10 

1 I 

l2 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

T> .;,.....-:. 

23 

24 

25 

26 

)"l 
-I 

2& 

\VHEREFORE, Defendants pray for judgment as thllows; 

l. That Plaintifi':l tak~~ nothing by virtue of their Complaint; 

2. For reasonable attorney's fees and costs of suit incurred herein; and 

3. For such other and further relief as the Court deems just and proper. 

DATED this /f.·hday of October, 2016. 

~-~~ 

HALL PRANJitE ~::·SCUOONVELD, LLC 
... ~·~,•' ~ ~ •' ~·' I 

/ .. /.... ···""1 / t··~ ,l,;ll 
. . ... ····· /-·-.. /-; .l l/ ,/ ..... _... ... , 

....... ::.::.~ .. ---~::.• / .•. / f ,,,/ ./ ............. ' 
-~-"' .• .. ·: .. · ..... \ 

B «........... ... ~· ~<- \.,.._.•' t............ . v: __ -+ ..... __ i // _____ _ 
~~-~ .. --,.-.. ---~ ·-

KENNETH ~:f WEBSTER, ESQ . 
N ,.. d B /N ""''1 0~ e·'Va a at o. '"" :l 
TYSON ... J:·· DOBBS, ESQ . 
/Nevada,·Bar No. 11953 

,/ KI~JLL V. l'vHKHA YLOV, ESQ. 
i N-lf.vada Bar No. 13538 ,,,.·· 

HALL PRANGLE & SCHOONVELD, LLC 
1160 North Tovvn Center D1ive, Ste. 200 
Las Vegas, Nevada 89144 
Attorne.ysfor Defendants 
Valley Hospital Afedical Center, Inc. 
and Valley Health S.vstem, LLC, doing business as 
Valley Hospital Medical Center 
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CERTIFICATE OF SERVICE 

2 l HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD, 

3 LLC; that on the 1L day of October, 2016, I st~rved a true and correct copy of the foregoing 

4 DEFENDANTS VALLEY HOSPITAL MEDICAl, CENTER, INC. AND VALLE\ 

s HEALTH SYSTEM. LLC. DOING BUSINESS AS VALLEY HOSPITAL MEDICAl 

6 CENTER'S ANSWER TO PLAINTIFFS' COMPLAINT :FOR MEDICAl 

7 MALPRACTlCE via the E-Service Master List for the above referenced matter in the Eightt 

8 Judicial District Court e-filing Systern in accordance with the electronk service requirements o· 

9 Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules to the 

10 

ll 

12 

14-

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

. .,.""'/ 
~I 

28 

following: 

Thomas S. Alch, Esq. 
LA \V OFFICES OF THOMAS S. ALCH 
500 N. Rainbov·i Blvd., Suite 300 
Las Ve{!as, }.,'V 89107 v ~ 

Attorneysj(Jr Plaintft1.5 

Robert C. !vlcBride, Esq. 
Chelsea R. Hueth, Esq. 
CARROLL,KELLY TROTTER, FRANZEN, 
MCKE~'NA & PEABODY 
8329 \V. Sunset Rd., Ste. 260 
Las Vegas. NV 89113 

~ . 

Attorneys fhr Defimdants 
Steven B. HiJrter, i'vlD.; Woemen 's Specialty 
Care, P. C: and rVellhealth Quality Care 

John H. Cotton, Esq. 
Adam A. Schneider, Esq. 
JOHN H. COTTON & ASSOCIATES, LTD. 
7900 \\!. Sahara Ave., Suite 200 
Las Vegas, NV 89117 
Attorneysfor Defendant 
Paul Janda, D. 0. 

Patricia Egan Daehnke, Esq. 
Katherine J. Gordon, Esq. 
Dl\.EHNKE STEVENS, LLP 
2300 W. Sahara Ave., Ste. 680, Box 32 
Las Vegas. NV 89102 ....... ·' 

AttorneJ'sfcw Def€mdant 
Afurad Jus sa, 1\iD. 

David J. iviortensen, Esq. 
ALVERSON, TAYLOR, MORTENSEN & 
SANDERS 
7401 W. Charleston Blvd. 
Las Vegas, NV 89117-1401 
Attorneys .F>r Defendants 
C)mdi Tran, D. 0.; Elizabeth Phung-Hart, 
D.O.; and Andrea Agcaoili .. D. 0. 

An employee ofHALL '1)RANGLE & SCHOONVELD, LLC 
41!34-234()-4090. v. 1 
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1 ANS 
DAVID J. MORTENSEN, ESQ. 

2 Nevada Bar No. 002547 
BRIGETTE E. FOLEY, ESQ. 
Nevada Bar No. 012965 
ALVERSON, TAYLOR, 
MORTENSEN & SANDERS 

3 

4 

5 

6 

7 

8 

9 

10 

7 401 West Charleston Boulevard 
Las Vegas, NV 89117-1401 
Phone: (702) 384-7000 
Facsimile: (702) 385-7000 
efile(a{alversontaylor.com 
Attorneys for DEFENDANTS 

Cyndi Tran, D.O. 
Elizabeth Phung-Hart, D.O. 
Andrea Agcaoili, D.O. 

Electronically Filed 
10/19/201611:11:26AM 

' 
~j.~,.4F 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

21 

22 

23 

24 

25 

26 

27 

28 

DARIA HARPER, DANIEL WININGER, 

Plaintiffs, 

vs. 

VALLEY HOSPITAL MEDICAL 
CENTER, INC., doing business as VALLEY 
HOSPITAL MEDICAL CENTER; 
VALLEY HEALTH SYSTEM, LLC, doing 
business as VALLEY HEALTH 
MEDICAL CENTER; JEFFREY 
DAVIDSON, M.D.; CYNDI TRAN, D.O.; 
PAUL JANDA, D.O.; ELIZABETH 
PHUNG-HART, D.O.; ANDREA 
AGCAOILI, D.O.; MURAD JUSSA, M.D., 
and, DOES 1 through 250, inclusive, 

Defendants. 

CASE NO.: A-16-738004-C 
DEPT. NO.: XVII 

ANDREA AGCAOILI, D.O.'S ANSWER TO PLAINTIFFS' COMPLAINT 

COMES NOW Defendant ANDREA AGCAOILI, D.O. (hereinafter "Dr. Agcaoili"), by 

and through her attorneys of record, DAVID J. MORTENSEN, ESQ. and BRIGETTE E. 

1 23850/DJM:tf 
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FOLEY, ESQ. of the law firm of ALVERSON, TAYLOR, MORTENSEN & SANDERS, and 

hereby answers Plaintiffs' Complaint, as follows: 

GENERAL ALLEGATIONS 

1. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraphs 1, 2, 3, 4, 6, 7, 8, 9, 1 0, 11 and 12 of Plaintiffs' 

Complaint, and therefore denies the same. 

2. In answering paragraph 5 of Plaintiffs' Complaint, Answering Defendant admits 

she was at all times a physician holding herself out as duly licensed to practice her profession 

under and by virtue of the laws of the State of Nevada, and was engaged in the practice of that 

profession in the State of Nevada. The remainder of the allegations contained in this paragraph 

refer to other Defendants, which Defendant is without sufficient knowledge to form a belief as to 

the truth of such allegations, and therefore denies the same. 

3. Paragraph 13 of Plaintiffs' Complaint calls for a legal conclusion to which no 

answer or response is necessary, and on that basis, Defendant denies the same . 

FIRST CAUSE OF ACTION 
(Medical Malpractice) 

4. Answering Defendants repeat and reallege their answers to the allegations 

contained within paragraphs 1 through 13 of Plaintiffs' Complaint as ifthe same were more fully 

set forth herein. 

5. Answering Defendants deny the allegations contained in paragraphs 15 and 16 of 

Plaintiffs' Complaint. 

6. Paragraphs 17, 19, 20, 21, and 22 of Plaintiffs' Complaint calls for legal 

conclusions to which no answer or response is necessary, and on that basis, Defendant denies the 

27 same. 

28 
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7. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraph 18 of Plaintiffs' Complaint, and therefore denies 

the same. 

SECOND CAUSE OF ACTION 
(Loss of Consortium) 

8. Answering Defendants repeat and reallege their answers to the allegations 

contained within p"aragraphs 1 through 22 of Plaintiffs' Complaint as ifthe same were more fully 

set forth herein. 

9. Answering Defendant is without sufficient knowledge to form a belief as to the 

truth of the allegations contained in paragraph 24 of Plaintiffs' Complaint, and therefore denies 

the same. 

10. Paragraph 25 of Plaintiffs' Complaint calls for a legal conclusion to which no 

answer or response is necessary, and on that basis, Defendant denies the same. 

PRAYER FOR RELIEF 

Answering Defendant denies that Plaintiffs are entitled to any of the requested relief as 

contained within their Complaint. 

GENERAL DENIAL 

Answering Defendant denies each and every allegation contained in Plaintiffs' Complaint 

that is not specifically admitted to be true. 

FIRST AFFIRMATIVE DEFENSE 

Defendant alleges that Plaintiffs' Complaint on file herein fails to state a claim upon 

which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

Defendant alleges that Plaintiffs' damages, if any, were caused in whole or in part, or 

3 23850/DJM:tf 
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were contributed to by reason of the negligence or wrongful conduct of Plaintiffs. 

THIRD AFFIRMATIVE DEFENSE 

All risks and dangers involved in the factual situation described in the Complaint were 

open, obvious, and known to Plaintiffs and said Plaintiffs voluntarily assumed said risks and 

dangers. 

FOURTH AFFIRMATIVE DEFENSE 

The incident alleged in Plaintiffs' Complaint and the resulting damages, if any, to 

Plaintiffs were proximately caused or contributed to by Plaintiffs' own negligence, and such 

negligence was greater than the alleged negligence of Defendant. 

FIFTH AFFIRMATIVE DEFENSE. 

Defendant alleges that the occurrence referred to in the Complaint, and all injuries and 

damages, if any, resulting there from were caused by the acts or omissions of a third party over 

whom Defendant had no control. 

SIXTH AFFIRMATIVE DEFENSE 

Defendant has fully performed and discharged all obligations owed to Plaintiffs, 

including meeting the requisite standard of care to which Plaintiffs were entitled. 

SEVENTH AFFIRMATIVE DEFENSE 

Defendant alleges that at all times mentioned in Plaintiffs' Complaint, Plaintiffs were 

suffering from a medical condition(s) that Defendant did not cause, nor was Defendant 

responsible for said medical condition(s). 

EIGHTH AFFIRMATIVE DEFENSE 

If Plaintiffs have sustained any injuries or damages, such were the result of intervening 

and/or superseding events, factors, occurrences, or conditions, which were in no way caused by 

Defendant, and for which Defendant is not liable. 
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NINTH AFFIRMATIVE DEFENSE 

Plaintiffs are barred from recovering any special damages herein as a result of the failure 

to comply with the provisions ofNRCP 9(g). 

TENTH AFFIRMATIVE DEFENSE 

Defendant alleges that, pursuant to Nevada law, Defendants would not be jointly liable, 

and that if liability is imposed, such liability would be several for that portion of Plaintiffs' 

damages, if any, that represents the percentage attributable to Defendants. 

ELEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims are governed and/or barred pursuant to NRS Chapters 1, 40, 41, and 

41A, and by the provisions of Question 3 passed by the People of the State of Nevada on 

November 2, 2004. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiffs' Amended Complaint is void ab initio as it does not include an affidavit which 

meets with requirements ofN.R.S. 41A. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs had a duty to mitigate their damages and failed to do so. 

FOURTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims are barred by the applicable statutes oflimitations and/or repose. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiffs' action is barred and/or diminished by the doctrines of waiver, laches, 

estoppels, and/or unclean hands. 

SIXTEENTH AFFIRMATIVE DEFENSE 

All possible affirmative defenses may not have been alleged herein insofar as sufficient 

facts were not available after reasonable inquiry upon the filing of Defendant's Answer and, 
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therefore, Defendant reserves the right to amend the Answer, and to allege additional 

Affirmative Defenses if subsequent investigation so warrants. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

Defendant did not violate any statute, ordinance, or regulation referenced in Plaintiffs' 

Amended Complaint. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

It been necessary for this Defendant to employ the services of an attorney to defend this 

action and a reasonable sum should be allowed to Defendant for attorney's fees, together with 

costs of suit incurred herein. 

NINETEENTH AFFIRMATIVE DEFENSE 

Defendant hereby incorporates by reference those affirmative defenses enumerated in 

Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further 

investigation or discovery reveals the applicability of any such defenses, Defendant reserves the 

right to seek leave of Court to amend the Answer to specifically assert the same. Such defenses 

are herein incorporated by reference for the specific purpose of not waiving the same. 

I I I 

I I I 

I I I 

I I I 
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'WHEREFORE. Defendant nravs f()r reLief as fol!ov-,;s: 
. A ~ 

1. That Plaintiffs take nothing by way oftheir Complaint on file herein . 

For reasonable attonw-v's fees and costs incurred in defending this 1itif!.ation. •. ~- 4~ 

3. For such other and further relief as this Court deems just and proper. 

·.;_ .... ~1 I <:-···: 
DATED this " '- dm.• of Ch:::tobeL 2016. ·--------- ~· . 

~.\r VFPSON Ti' 1.1 or(_ ............ - /,t .··::? 
J_ • _., ·' ~k - ' .. ! ./. \. . ~-J -~, :\.~ .• .··l _.//· 

;!9B.II~INB-EN·&··s71\:r~y~~l/.>:/ ./ .. <:>/ . 1 -~ __ 
.......... - . .: ..... / // / ... ' .,....$.·{···-) < ·< :~ 

.c. . ., __ ),:<~l5Zl~~ -:~:11 
:{·:) .. '~-~~:;:l·:r·:~::,-1(-~:=--1~{-:·l·:;·T-- EN: Sl::; Nf;-. 1~:s· .-:::,.-~:;,,-~ ................................... . 
. t .w. Y . .J .J. J\ ) "\.. ... _ .. ~~- _ _, ~ ... L.-k)<< • ~ 

- .,.. , . ,.. _.if ,....r ..... • -- .. -:~ .. 

Nevada Bar No. (}()2)4; / ~ 
"HR'<·~n·j·Tc 1:: l::r1r r:v c;d(·'l \ ..\._.• t ,.< L__, _:_ 1 .. · ... . _ \...- _ _, :__, 1 ~- .L.-)~ ...( ~ , 

. ~ ' 
Nevada Bar No. 012965 \ l ' . 
?40 1 ,Vv'. Ch~rl:st:1n l?ou.le,\~.::_d _ ............... / 
Las \'egas, h\1 iN1l7-J40: -...................... .. ·- . 

Phone: (702) .384-7000 
Facsirnile: { 702) 3 35 .. 7000 ' .. 

E-File: dHe(a).alversontayior.com 
Attorneys f(.)r DEFEND/\NTS 

7 

•. , •y .J' "!' .. ' !") <") Cy:lul . ldl:, .... ', . 

Elizabeth Phun0.-HarL D.O. ....... .· 

.Andrea Agcaoi!L. D.O. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the ~day of October, 2016, the foregoing 

ANDREA AGCAOILI, D.O.'S ANSWER TO PLAINTIFFS' COMPLAINT was served on 

the following by Electronic Service to All parties on the Wiznet Service List, addressed as 

follows: 

Thomas S. Alch, Esq. 
LAW OFFICES OF THOMAS S. ALCH 
500 N. Rainbow Blvd, Suite 300 
Las Vegas, Nevada 89107 
Phone: (702) 740-4140 
Attorney for Plaintiffs 

Kenneth M. Webster, Esq. 
Tyson J. Dobbs, Esq. 
Kirill V. Mikhaylov, Esq. 
HALL PRANGLE & SCHOONVELD, LLC 
1160 North Town Center Drive, Suite 200 
Las Vegas, NV 89144 
Phone: (702) 889-6400 
Attorneys for Defendant Valley Health System, 
LLC and Valley Hospital Medical Center, Inc. 

Robert C. McBride, Esq. 
Chelsea R. Hueth, Esq. 
CARROLL,KELLY,TROTTER,FRANZEN, 
McKENNA & PEABODY 
8329 W. Sunset Road, Suite 260 
Las Vegas, NV 89113 
Phone: (702) 792-5855 
Attorneys for Jeffrey Davidson, MD. 

Patricia Daehnke, Esq. 
DAEHNKESTEVENSLLP 
2300 W. Sahara Ave 
Suite 680 Box 32 
Las Vegas, NV 89102 
Phone: (702) 979-2132 
Attorney for Jussa Murad, MD. 

An loyee of Alverson, Taylor, 
Mortensen & Sanders 
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AFFIRMATlON 
Pm·smmt to N.R.S. 239H.030 

The undersigned does hereby aH'irm that the preceding ANDREA. AGCAOILt D.O!S 

ANS'\:V'ER TO PLAINTIFFS' COMPLAINT filed in District Court Case No. A-16-738004-C 

X 

DATED this 

Does not contain the social security number of any person. 

-OR-

Contains the social security number of a person as required by: 

1\ ' . A specific state or federalla\v, to \vit: 

{lnsert specific hrw j 

-or-

B. For the adrninistration of a pubLic program or for an application t()r 
a federal or slate grant. 

i /-::-·? 
jVl- -
' day of October, 2016, 

!'< :'.david.grp\Cl .. !FNTS\.:~3S50\Plcacling:;\;\n;.,vcr til complmnt - Ap.caoill.doc.x 

23::1 50/D.J tv1• t! · 
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OPPS 
DALTON L. HOOKS, JR., ESQ., Nevada Bar No. 8121 
SAMI RANDOLPH, ESQ., Nevada Bar No. 7876 
HOOKS MENG & CLEMENT 
2820 W. Charleston Boulevard, Ste. C-23 
Las Vegas, NV 89102 
Telephone No.  (702) 766-4672 
Facsimile No.   (702) 919-4672 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE COMPANY  
 
 

DISTRICT COURT 

CLARK COUNTY NEVADA 

DARIA HARPER, an individual; and 
DANIEL WININGER, an individual, 
 
                                       Plaintiffs, 
vs. 
 
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY, an Arizona 
corporation; COPPERPOINT GENERAL 
INSURANCE COMPANY, an Arizona 
corporation; LAW OFFICES OF 
MARSHALL SILBERBERG, P.C., a 
California Corporation; KENNETH 
MARSHALL SILBERBERG aka 
MARSHALL SILBERBERG aka K. 
MARSHALL SILBERBERG, an individual; 
THOMAS S. ALCH aka THOMAS 
STEVEN ALCH, an individual; SHOOP, A 
PROFESSIONAL LAW CORPORATION, 
a California Corporation; DOES 1-50, 
inclusive,  
 
                                       Defendants. 
 

Case No.:  A-20-814541-C 
Dept. No.: XXX 
 
 
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE 
COMPANY’S OPPOSITION TO 
PLAINTIFFS’ APPLICATION FOR 
TEMPORARY RESTRAINING ORDER 
AND MOTION FOR PRELIMINARY 
INJUNCTION  
 
 
Hearing date:  July 1, 2020 
Hearing time:  9:00 a.m. 

. . . 

. . . 

Case Number: A-20-814541-C

Electronically Filed
6/3/2020 5:24 PM
Steven D. Grierson
CLERK OF THE COURT
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Plaintiffs when the Complaint was filed on June 7, 2016.  See Exhibit E.   The Complaint was 

filed against Valley Hospital Medical Center, Inc., Valley Health System, LLC., Jeffrey 

Davidson, M.D., Cyndi Tran, D.O., Paul Janda, D.O., Elizabeth Phung-Hart, D.O., Andrea 

Agcaoili, D.O., Murad Jussa, M.D., and Does I through 250.  See Exhibit E.  The parties 

ultimately settled, and Plaintiffs dismissed the lawsuit in July 2018.  See Exhibit E.  According to 

her affidavit dated May 19, 2020, Plaintiff Harper received $ 6,250,000.00 in settlement funds.  

See Exhibit D.   

On June 22, 2018, prior to settlement of the medical malpractice action CopperPoint sent 

Plaintiffs’ then-attorney Defendant Marshall Silberberg a letter asking for an update on the 

medical malpractice litigation.  See Exhibit C.  Defendant Silberberg denied that CopperPoint  

was entitled to a lien.  See Exhibit C.     

CopperPoint attempted to negotiate a resolution to its lien issue with the Plaintiffs and 

their counsel.  Unable to reach a resolution with the Plaintiffs, on October 30, 2019, CopperPoint 

mailed a Notice of Claim Status to the Plaintiff. See Exhibit A.   

In the October 30, 2019, Notice of Claim Status, CopperPoint informed Plaintiff Harper 

that it has a lien against her medical malpractice settlement in the amount of medical, surgical, 

and hospital benefits paid by CopperPoint.  See Exhibit A.  Further, CopperPoint advised 

Plaintiff Harper that  CopperPoint was not required to pay further medical expenses until it has 

recouped its lien.  See Exhibit A. 

Another Notice of Claim Status was sent by CopperPoint to Plaintiff Harper on May 1, 

2020.   See Exhibit B.  In the Notice of Claim Status dated May 1, 2020, Plaintiff was advised 

benefits were terminated effective May 2, 2020 until CopperPoint's current lien of $3,171,095.00 

is fully exhausted. See Exhibit B.  Matters related to the administration of and the payment of 
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COPPERPOINT INSURANCE COM PAN I S 
ANNOUNCES CQUISITIO OF ALASKA 

NATIONAL INSURANCE CO PANY 

September 17, 2019 

Transaction advances company's geographic expansion and product diversification strategy 

PHOENIX - CopperPoint Insurance Companies, a western-based regional commercial 

insurance company, today announced an agreement to acquire Alaska National Corporation 

and its wholly owned subsidiary Alaska National Insurance Company (ANI C), an Alaska 

domiciled workers' compensation and commercial insurance carrier. As of mid-year, Alaska 

National Insurance Company has a statutory surplus of approximately $550 million. In 2018, 

the company had gross written premium of $250 million and the combined companies will 

represent approximately $650 million in premium and an asset base of nearly $4.8 billion. 

"It's an exciting time in our nearly 95-year history as we look forward to welcoming Alaska 

National and their 250 employees into the Copper Point Family of Insurance Companies," said 

Marc Schmittlein, President and CEO of CopperPoint Insurance Companies. "We have been on 

a journey of transformation as we continue our geographic and product diversification strategy 

with the vision of becoming the leading regional commercial insurance company for the 

western United States." 

Alaska National brings a proven track record of strong underwriting discipline and exemplary 

service as evidenced by the company's inclusion in the Property-Casualty Ward's 50® 

Companies for each of the past nine years. Alaska National is licensed in 26 states, opening 

opportunities for CopperPoint to continue its diversification strategy. CopperPoint's 

headquarters will remain in Phoenix, Arizona, while Alaska National will continue operating 

under its company name and will remain domiciled and home-based in Anchorage, Alaska. The 
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distribution partners and their policyholder customers. 

"For nearly 40 years, our company has focused on building personal relationships and 

developing customized solutions designed to achieve safer futures and better outcomes for our 

customers," said Craig Nodtvedt, CEO of Alaska National. "CopperPoint is an ideal strategic 

partner and strong cultural fit for us. Both of our companies are deeply committed to employee 

excellence and to delivering best in class service to all of our stakeholders. We especially like 

that Alaska National will become part of CopperPoint's mutual holding company structure 

where we can maintain our long-term view of the business allowing us to concentrate first on 

the needs of our customers." 

"Alaska National helps us significantly expand our portfolio of insurance products and 

geography, enabling us to better meet the evolving needs of our brokers, agents and 

customers," Marc Schmittlein continued. "They are highly respected in the industry, 

recognized for their stellar service, exceptional financial performance, and talented employees. 

We are excited and confident about the future." 

CopperPoint privatized from the state of Arizona and converted to a mutual insurance 

company in 2013. Subsequently, Copper Point introduced additional commercial insurance 

products, including commercial package, auto and umbrella in Arizona. In 201 7, the company 

acquired Pacific Compensation Insurance Company, a California domiciled company, 

expanding into the California market. In 2018, CopperPoint further expanded and began to 

offer products under the CopperPoint brand in Colorado, Nevada, New Mexico and Utah. 

Earlier in 2019, CopperPoint adopted a new mutual insurance holding company corporate 

structure to support the continued growth of the company. 

The transaction is expected to close once customary regulatory reviews and approvals are 

received. 

Waller Helms Advisors and Locke Lord LLP served as advisors to Copper Point Insurance 

Companies. Macquarie Capital and Debevoise & Plimpton LLP served as advisors to Alaska 
National Corporation. 

About CopperPoint Insurance Companies 

Founded in 1925, CopperPoint Insurance Companies, www.copperpoint.com, is a leading 

provider of workers' compensation and commercial insurance solutions. With an expanded line 

of insurance products and a growing six state footprint in the western United States, 

https://www.copperpoint.com/news/copperpoint-insurance-companies-announces-acquisition-of-alaska-national-insurance-company 2/3 0588
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Insurance Companies, California based Pacific Compensation Insurance Company, and other 

CopperPoint insurance entities. All companies are rated A- (Excellent) by A.M. Best. 

About Alaska National Insurance Company 
Founded in 1980, Alaska National Insurance Company, www.alaskanational.com, is a leading 

commercial insurance provider in the western United States. Operating in four regions -

Alaska, Pacific Northwest, Inland Northwest and California - the company focuses on workers' 

compensation, commercial property and auto, general liability, inland marine, umbrella, crime 

and other commercial insurance services. The company is rated A (Excellent) by A.M. Best. In 

2019, Alaska National Insurance Company was again named to the Property-Casualty Ward's 
SO® Companies list of top performers, an honor it has earned across nine consecutive years. 

CONTACT: 

Meredith Topalanchik 

mtopalanchik@gscommunications.com 
917.595.3036 

Becca Hare 

bhare@gscommunications.com 
917.595.3054 

0BACK 

© 2020 CopperPoint Insurance Companies. All rights reserved. 

Employee Careers Legal & Privacy 
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MDSM / MPSJ  
DALTON L. HOOKS, JR., ESQ., Nevada Bar No. 8121 
SAMI RANDOLPH, ESQ., Nevada Bar No. 7876 
HOOKS MENG & CLEMENT 
2820 W. Charleston Boulevard, Ste. C-23 
Las Vegas, NV 89102 
Telephone No.  (702) 766-4672 
Facsimile No.   (702) 919-4672 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE COMPANY  
 
 

DISTRICT COURT 

CLARK COUNTY NEVADA 

DARIA HARPER, an individual; and 
DANIEL WININGER, an individual, 
 
                                       Plaintiffs, 
vs. 
 
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY, an Arizona 
corporation; COPPERPOINT GENERAL 
INSURANCE COMPANY, an Arizona 
corporation; LAW OFFICES OF 
MARSHALL SILBERBERG, P.C., a 
California Corporation; KENNETH 
MARSHALL SILBERBERG aka 
MARSHALL SILBERBERG aka K. 
MARSHALL SILBERBERG, an individual; 
THOMAS S. ALCH aka THOMAS 
STEVEN ALCH, an individual; SHOOP, A 
PROFESSIONAL LAW CORPORATION, 
a California Corporation; DOES 1-50, 
inclusive,  
 
                                       Defendants. 
 

CASE NO.:   A-20-814541-C 
DEPT NO.:   XXX 
 
 
DEFENDANTS COPPERPOINT MUTUAL 
INSURANCE HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE 
COMPANY’S MOTION TO DISMISS 
PLAINTIFFS’ COMPLAINT OR 
ALTERNATIVELY, MOTION FOR 
SUMMARY JUDGMENET  
 
 
 
[HEARING REQUESTED] 

 
NOTICE:  YOU MAY FILE A WRITTEN RESPONSE TO THIS MOTION WITH THE 
CLERK OF THE COURT AND PROVIDE THE UNDERSIGNED WITH A COPY OF 
YOUR RESPONSE WITHIN 14 DAYS OF YOUR RECEIPT OF THIS MOTION.  
FAILURE TO FILE A WRITTEN RESPONSE WITHIN 14 DAYS OF YOUR RECEIPT 

Case Number: A-20-814541-C

Electronically Filed
9/4/2020 6:56 PM
Steven D. Grierson
CLERK OF THE COURT
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OF THIS MOTION MAY RESULT IN THE REQUESTED RELIEF BEING GRANTED 
BY THE COURT WITHOUT A HEARING PRIOR TO THE SCHEDULED HEARING 
DATE. 
 

COMES NOW, Defendants, COPPERPOINT MUTUAL INSURANCE HOLDING 

COMPANY and COPPERPOINT GENERAL INSURANCE COMPANY (COPPERPOINT or 

COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY or COPPERPOINT 

GENERAL INSURANCE COMPANY or Defendants), by and through their attorneys of record, 

the law firm of HOOKS MENG & CLEMENT, and files this Motion to Dismiss Plaintiffs 

Complaint or Alternatively, Motion for Summary Judgment.  This Motion is filed pursuant to 

NRCP 12(b)(1), NRCP 12(b)(2), NRCP 12(b)(6), and NRCP 56.    

This Motion is made and based on the papers and pleadings on file herein as well as the 

following points and authorities submitted in support hereof, and any oral arguments that may be 

heard regarding this matter. 

Dated this 4th  day of September 2020. 
 

HOOKS MENG & CLEMENT 
By: 
 
Sami Randolph 
DALTON L. HOOKS, JR., ESQ. 

       SAMI RANDOLPH, ESQ. 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE 
COMPANY 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

**** 
 

Daria Harper, Plaintiff(s) 
vs. 
CopperPoint Mutual Insurance Holding  
Company, Defendant(s). 
 

CASE NO.:    A-20-814541-C 
DEPT  NO.:   XXX 

 
 NOTICE OF MOTION 

 
TO: ALL INTERESTED PARTIES AND THEIR RESPECTIVE COUNSEL 

 PLEASE TAKE NOTICE that Defendants’, COPPERPOINT MUTUAL INSURANCE 

HOLDING COMPANY and COPPERPOINT GENERAL INSURANCE COMPANY’S 

MOTION TO DISMISS PLAINTIFFS’ COMPLAINT OR ALTERNATIVELY, MOTION FOR 

SUMMARY JUDGMENT in the above-captioned matter is set for hearing before the Court on 

the ____ day of ______________, 2020 at __________AM / PM. 

 
HOOKS MENG & CLEMENT 
By: 
 
Sami Randolph 
DALTON L. HOOKS, JR., ESQ. 

       SAMI RANDOLPH, ESQ. 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE 
COMPANY 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 
I.  

STATEMENT OF FACTS  
 
 This litigation arises out of an industrial injury that occurred on or about August 11, 2014.  

See Exhibit G; see also Plaintiffs’ Complaint at pg. 2.  COPPERPOINT MUTUAL 

INSURANCE HOLDING COMPANY is an Arizona Corporation.  See Exhibit K; see also 

Plaintiffs’ DARIA HARPER and DAVID WININGER Complaint at pg. 2.  COPPERPOINT 

GENERAL INSURANCE COMPANY is an Arizona corporation that provided workers’ 

compensation insurance to HARPER’S Employer, Islander RV Resort, LLC.  See Exhibit L; see 

also EXHIBIT H; Plaintiffs’ Complaint at pg. 2.  Subsequent to her injury, HARPER filed an 

Arizona workers’ compensation claim.  See Exhibit H; see also Plaintiffs’ Complaint at pg. 2.  

COPPERPOINT accepted HARPER’S claim for workers’ compensation benefits.  See id.  Upon 

information and belief, HARPER never filed an administrative appeal with the Arizona Industrial 

Commission regarding COPPERPOINT’S determination to accept her claim and administer 

benefits under Arizona law.  Ultimately, COPPERPOINT paid benefits in an amount in excess of 

$ 3,171,095.  See Exhibit I; see also Exhibit J at pg. 29.   

 On June 9, 2015, HARPER presented to Valley Hospital Medical Center for an emergency 

consultation.  HARPER sustained injury as a result of her medical treatment.  See  

COPPERPOINT’S Answer at pg. 3; see also Exhibit J at pg. 28.     

 As early as January 5, 2016, COPPERPOINT inquired as to whether HARPER intended to 

pursue litigation related to the claim.  See Exhibit A.    

Your claim file shows that you may have been injured by the negligence of 
wrongdoing of another.  To help us process your claim, it is important that we 
know whether you intend to take any action against the person (s) who may have 
been responsible for your injury. 
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See id.     

 On January 5, 2016, COPPERPOINT contacted Defendant Marshall SILBERBERG, the 

attorney retained by Plaintiff HARPER.  See Exhibit B; see also Exhibit J at pg. 28.  

COPPERPOINT stated, 

I have been notified that you have been hired by Ms. Harper for a med-malpractice 
case. 
 
Please note that we have a lien and are requesting you to provide us with a letter of 
representation and something signed by Ms. Harper that indicates she hired your 
firm, such as a release. 
 
Please provide us a copy of the conformed complaint at your earliest convenience. 
 

See Exhibit B.   COPPERPOINT sent a second request to SILBERBERG on or about February 

25, 2016.  See Exhibit C.    

 On March 22, 2016, SILBERBERG informed COPPERPOINT, 

Relative to the above, please be advised that our office has been retained to 
represent the interests of Daria Harper.  We are evaluating all potential claims and 
will timely file a Complaint on Ms. Harper's behalf.  We will continue to keep you 
apprised of all significant developments as they occur. 
 
In the meantime, we would appreciate it if you could forward us a copy of Ms. 
Harper's CD of medical records from Valley Hospital in Las Vegas. 
 

See Exhibit D.    

On June 7, 2016, HARPER and WININGER filed a complaint in the Eighth Judicial 

District Court against Valley Hospital Medical Center, Inc., Valley Health System, LLC., Jeffrey 

Davidson, M.D., Cyndi Tran, D.O., Paul Janda, D.O., Elizabeth Phung-Hart, D.O., Andrea 

Agcaoili, D.O., Murad Jussa, M.D., and Does I through 250.  See Exhibit E at pg. 10; see also 

Exhibit J at pg. 28.  The parties ultimately reached a settlement, and Plaintiffs HARPER and 

WININGER dismissed the lawsuit.  See Exhibit J at pg. 29.  In an affidavit dated May 19, 2020, 
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Plaintiff HARPER states that she received $ 6,250,000.00 in settlement from the malpractice 

lawsuit.  See id.   

On June 22, 2018, COPPERPOINT sent SILBERBERG a letter  that stated; 

Please provide an update on this case and please remember that pursuant to A.R.S. 
§23-1023(C), to please keep CopperPoint apprised of the status of the claim and 
notify us upon any resolution of the claim. 
 
As you are aware, A.R.S. §23-1023(C),   provides for a statutory lien and credit for 
any amounts collected on the third-party claim.  Any resolution of the claim for 
less than a statutory lien requires our written approval.  While it is the position of 
CopperPoint that we are entitled to our full statutory lien and credit, there may be 
circumstances where CopperPoint will reduce our statutory lien or credit if 
warranted depending upon the particular facts and circumstances of each claim.  
Any agreement to reduce or waive our statutory lien or future credit must be 
acknowledged by CopperPoint in writing.  Any alleged oral waiver or reduction of 
our lien or future credit will not be recognized unless it is acknowledged by us in 
writing. 
 
We will provide you with our current lien information as you request during your 
handling of the third-party claim.  Once a claim has settled, it is imperative that 
you notify us for a current lien amount.  Please note that until you are in agreement 
with an offer and have contacted us for approval, the lien is subject to change.  
Also, please verify all bills are paid "prior to settlement" or they can become the 
claimant's responsibility. 
 

See Exhibit F at pg. 20.   

On June 22, 2018, SILBERBERG acknowledged receipt of the June 22, 2018 letter from 

COPPERPOINT.  See Exhibit G at pg. 22; see also Exhibit J at pg. 29.  SILBERBERG stated, 

I received your letter dated June 22, 2018, regarding your request for an update 
and your claim to a lien in this matter.  As of this time, Ms. Harper's case has 
settled.  You were not made aware of the settlement because CopperPoint is not 
entitled to a lien, as will be explained in more detail below. 
 

See Exhibit G at pg. 22. 
 

On October 30, 2019, COPPERPOINT sent HARPER a Notice of Claim Status.  See 

Exhibit H; see also Exhibit J at pg. 29.  In the Notice of Claim Status, COPPERPOINT 

informed HARPER that it has a lien against her medical malpractice settlement in the amount of 
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medical, surgical, and hospital benefits paid by COPPERPOINT.  See id.  COPPERPOINT 

further advised HARPER that it is/was not required to pay further medical expenses until it has 

recouped its lien.  See id.  

On May 20, 2020, Plaintiffs filed an action for declaratory and injunctive relief in Clark 

County District Court in Las Vegas, Nevada.  See Plaintiffs’ Complaint at pp. 1, 10–11.  Plaintiffs 

seek a declaratory judgment stating that COPPERPOINT is required to continue paying workers’ 

compensation benefits despite controlling Arizona law to the contrary. See id. at pp. 10–11.  

COPPERPOINT now submits this Motion to Dismiss Plaintiffs’ Complaint or Alternatively, 

Motion for Summary Judgment.   

II. 
LAW & ARGUMENT 

 
I. PLAINTIFFS’ CLAIMS FOR DECLARATORY AND INJUNCTIVE RELIEF 

MUST BE DISMISSED PURSUANT TO NRCP 12(B)(1), 12(B)(2), AND 12(B)(5). 
 

A. Pursuant to NRCP 12(B)(1), this Court Lacks Subject-Matter Jurisdiction.   
 
NRCP 12(b), provides as follows: 

Every defense, in law or fact, to a claim for relief in any pleading ... 
shall be asserted in the responsive pleading thereto if one is 
required, except that the following defenses may ... be made by 
motion: ... (1) lack of subject-matter jurisdiction; 

 
Additionally, NRCP 12(h)(3) states that “If the court determines at any time that it lacks 

subject-matter jurisdiction, the court must dismiss the action.”  Under Nevada law, a motion to 

dismiss for lack of subject matter jurisdiction is proper when “a lack of jurisdiction over the 

subject matter appears on the face of the pleading.”  See Girola v. Roussille, 81 Nev. 661, 663 

(1965).  Where a statute provides an administrative remedy, declaratory relief is inappropriate.  

See Baldonado v. Wynn Las Vegas, LLC., 124 Nev. 951, 964 (2008).  In matters of workers’ 

compensation, NRS §616A.020 provides that the “rights and remedies provided in chapters 616A 
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to 616D, inclusive, of NRS” to a claimant who suffers a workplace injury “shall be exclusive.”  

Under Arizona law, ARS §23-1022 provides that the workers’ compensation system is an injured 

worker’s exclusive remedy against both the employer and the employer’s workers’ compensation 

carrier.   

As a result, NRS §616A.020 bars an injured worker from filing any action in District 

Court regarding his or her workers’ compensation claim prior to the conclusion of the Department 

of Administration’s administrative appeals process.  Thusly, any claimant may not file an action 

directly with the District Court but must rather request a hearing within (70) days before the 

Nevada Department of Administration, Hearing Division.  See NRS § 616C.315.   

Under Nevada law, failure to adhere to administrative appeals deadlines renders a claim 

determination final and non-justiciable.  See Reno Sparks Convention Visitors Auth. v. Jackson, 

112 Nev. 62, 67 (1996) (holding that the timeframe to request a hearing is mandatory and 

jurisdictional; failure to timely request a hearing strips the Department of Administration of 

jurisdiction to adjudicate the matter).  Any party aggrieved by the Hearing Officer’s Decision and 

Order may request further review by filing an appeal with the Department of Administration, 

Appeals Division.  See NRS §616C.345.   

Subsequent review is only available by filing a Petition for Judicial Review with the 

District Court.  See NRS §233B.130.  Under NRS § 233B.130, only the Department of 

Administration’s final Decision and Order is subject to judicial review.  Pursuant to NRS 

§233B.135, the District Court must confine its review to the administrative record.  In regard to 

the Department of Administration’s final Decision and Order, the District Court may only 1) 

affirm the order or 2) set aside the order in whole or part.  See NRS §233B.135.   

Accordingly, under Nevada law, this court is without subject-matter jurisdiction to provide 

declaratory or injunctive relief in the instant case.  First, Plaintiffs did not adhere to the 
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administrative appeals process, which pursuant to Reno Sparks Convention Visitors Auth. v. 

Jackson, 112 Nev. 62, 67 (1996) strips the Department of Administration and any subsequent 

judicial court of jurisdiction.  Second, pursuant to NRS §233B.135, in reviewing a workers’ 

compensation administrative decision, the District court is limited to either 1) affirming the order 

or 2) setting the order aside in whole or part.  NRS § 233B.135 does not allow the District Court 

to grant any form of declaratory or injunctive relief in a workers’ compensation matter.  

Similar to Nevada, Arizona’s ARS §23-947 establishes the procedure under which a 

claimant may administratively appeal a determination of the workers’ compensation carrier.  

Under ARS §23-947 (A), an aggrieved party must request a hearing before the Arizona Industrial 

Commission within ninety (90) days of the date the carrier mailed the notice.  Failure to request a 

hearing within the allotted ninety (90) day period results in the decision becoming “final and res 

judicata” pursuant to ARS §23-947 (B).   

What’s more, Arizona law also establishes the procedure through which a judicial court 

can review a workers’ compensation case.  First, the Arizona Industrial Commission will hold a 

hearing on the matter in accordance with ARS §23-941 if the claimant timely requests a hearing.  

The administrative law judge will issue a final order resolving all legal and factual issues.  

Subsequent to the administrative law judge issuing his or her final order, the only avenue to 

further appeal is for the aggrieved party to file a petition for writ of certiorari with the Arizona 

Court of Appeals, as established by ARS §23-951.   

ARS §23-951 also establishes a judicial court’s limited role in reviewing a workers’ 

compensation matter.  First, the court’s only role is limited to (1) whether the administrative law 

judge acted “without or in excess of its power” and (2) whether the administrative law judge’s 

findings of fact support the order.  Second, under ARS §23-951, the court is limited to either (1) 
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affirming or (2) setting aside the award.  At no point does ARS §23-951 allow a judicial court to 

issue a restraining order or preliminary injunction.   

As a result, Plaintiffs argument is a non-starter.  Even if this Court retains jurisdiction over 

an Arizona workers’ compensation case, it is limited to either 1) affirming or 2) setting aside the 

award or order.  Accordingly, under Arizona law, this court has no authority to issue declaratory 

or injunctive relief in a worker’s compensation matter and Plaintiffs’ complaint, therefore, must 

be dismissed.  

B. The Instant Complaint Must Be Dismissed for Lack of Personal Jurisdiction 
Pursuant to NRCP 12(b)(2).     

 
NRCP 12(b), provides as follows: 

Every defense, in law or fact, to a claim for relief in any pleading ... 
shall be asserted in the responsive pleading thereto if one is 
required, except that the following defenses may ... be made by 
motion: ... (2) lack of personal jurisdiction;  
 

In Arbella Mut. Ins. Co. v. Eighth Judicial Dist. Court, the Nevada Supreme Court     

stated that:  

To obtain jurisdiction over a non-resident defendant, a plaintiff must show: (1) that the 
requirements of the state's long-arm statute have been satisfied, and (2) that due process is 
not offended by the exercise of jurisdiction. First, Nevada's long-arm statute, NRS 14.065, 
reaches the limits of due process set by the United States Constitution. Second, the Due 
Process Clause of the Fourteenth Amendment requires a nonresident defendant to have 
“minimum contacts” with the forum state sufficient to ensure that exercising personal 
jurisdiction over him would not offend “traditional notions of fair play and substantial 

justice.” The defendant must have sufficient contacts with the forum such that he or she 

could reasonably anticipate being hauled into court there. 
 
See Arbella Mut. Ins. Co. v. Eighth Judicial Dist. Court, 122 Nev. 509, 513 (2006).  In  Sinatra v. 

Nat'l Enquirer, Inc., the Ninth Circuit Court of Appeals stated that:  

When a defendant challenges the sufficiency of personal jurisdiction, 
the plaintiff bears the burden of establishing personal jurisdiction over the defendant. 

 
See Sinatra v. Nat'l Enquirer, Inc., 854 F.2d 1191, 1194 (9th Cir. 1988). 
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Here, Plaintiffs have not established that Nevada courts have personal jurisdiction over 

COPPERPOINT.  Both COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and 

COPPERPOINT GENERAL INSURANCE COMPANY are Arizona Corporations.  In this case, 

COPPERPOINT GENERAL INSURANCE COMPANY, an Arizona Corporation, provided 

workers’ compensation  coverage under Arizona law to HARPER’s Arizona employer.  

HARPER, a resident of Arizona, received benefits from COPPERPOINT GENERAL 

INSURANCE COMPANY under Arizona workers’ compensation law.  COPPERPOINT 

MUTUAL INSURANCE HOLDING COMPANY did not provide workers’ compensation 

insurance to HARPER’S employer nor administer benefits under HARPER’S claim, and 

otherwise has no connection to HARPER.  

Under such facts, Plaintiffs have not established that his Court has personal jurisdiction 

over COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and/or COPPERPOINT 

GENERAL INSURANCE COMPANY.  As the Ninth Circuit Court of Appeals stated in Sinatra 

v. Nat'l Enquirer, Inc., Plaintiffs—not Defendants—have the burden of establishing personal 

jurisdiction.  See Sinatra v. Nat'l Enquirer, Inc., 854 F.2d 1191, 1194 (9th Cir. 1988).  

Accordingly, the instant complaint must be dismissed for lack of personal jurisdiction pursuant to 

NRCP 12(b)(2).  

C.  Plaintiff’s Claims for Declaratory and Injunctive Relief Must be Dismissed 

Pursuant to NRCP 12(b)(5). 
 
NRCP 12(b), provides as follows: 

Every defense, in law or fact, to a claim for relief in any pleading ... 
shall be asserted in the responsive pleading thereto if one is 
required, except that the following defenses may ... be made by 
motion: ... (5) failure to state a claim upon which relief can be 
granted. 
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When considering a motion to dismiss, this Court must determine “whether or not the 

challenged pleading sets forth allegations sufficient to make out the elements of a right to relief.” 

See Edgar v. Wager, 101 Nev. 226, 227, 699 P.2d 110, 111 (1985) (emphasis added). Thus, the 

focus is on the allegations in Plaintiff’s Complaint. Nevertheless, despite the lenience of notice 

pleading, in Bell Atlantic v. Twombly, 127 S. Ct. 1955, 1974 (1997), the United Stated Supreme 

Court held that a Motion to Dismiss should be granted if the Plaintiff does not delineate enough 

facts to state a claim for relief that is plausible on its face.” “[A] plaintiff’s obligation to provide 

the grounds of its entitlement to relief requires more than labels and conclusion and formulaic 

recitation of the elements of a cause of action will not do.” Id. at 1964-65. “Factual allegations in 

the Complaint must be enough to raise the right to relief above the speculative level on the 

assumption that all the allegations in the Complaint are true. Id. (citation omitted). 

1. Plaintiffs’ Claim for Declaratory Relief Must Be Dismissed.  

 Plaintiffs’ first cause of action is for declaratory relief.  See Complaint at pp. 10-11.  

However, it is clear that the requirements for declaratory relief remain unmet.  Viewing the facts 

in the light most favorable to Plaintiffs indicate that HARPER sustained an industrial injury for 

which COPPERPOINT provided workers’ compensation benefits under Arizona law.  Further 

taking the facts in the light most favorable to Plaintiffs indicate that HARPER underwent a 

surgery under her workers’ compensation claim.   

NRS § 616A.020 provides that the rights and remedies detailed within Chapters 616A 

through 616D are the exclusive means of securing compensation for an industrial injury.  In other 

words, NRS § 616A.020 bars declaratory relief in a workers’ compensation claim.  Similarly, 

ARS § 23-1022 provides that the Arizona workers’ compensation system is the exclusive remedy 

for an Arizona worker, such as HARPER, who sustains an industrial injury.  Applying the facts of 

this case in the light most favorable to Plaintiffs to NRS § 616A.020 and ARS § 23-1022 indicate 
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that there is no plausible avenue to obtain declaratory relief.  Accordingly, Plaintiffs’ complaint 

must be dismissed.  

2. Plaintiffs’ Second Cause of Action of “Injunctive Relief” Is a Remedy and 
Thus Non-Actionable.   

 
Plaintiffs’ second cause of action is for “injunctive relief.”  See Complaint at pp. 11-12.  

However, it is a well-settled principal that injunctive relief is a remedy, not a cause of action.  In 

Shell Oil Co. v. Richter, the California Court of Appeals explained that a valid cause of action 

must exist before a court grants an injunction because injunctive relief itself is a remedy.  See 

Shell Oil Co. v. Richter, 52 Cal.App.2d 164, 168 (1942) (cited with approval by the Nevada 

Supreme Court in Luckett v. Mohamed, No. 60201, 2012 Nev. Unpub. LEXIS 1590, *3 (Nov. 16, 

2012)).   

Here, Plaintiffs have not pleaded any cause of action that injunctive relief should remedy.  

Plaintiffs must first plead a cause of action before they can request injunctive relief.  Accordingly, 

Plaintiffs’ second cause of action must be dismissed because it is not a claim under which relief 

may be granted.   

 3. COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY Must Be 
Dismissed as a Party as It Did Not Administer HARPER’S Workers’ 

Compensation Claim.    
 
The facts of this case, taken in the light most favorable to Plaintiffs, indicate that 

COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY did not administer any 

workers’ compensation benefits to HARPER.  COPPERPOINT GENERAL INSURANCE 

COMPANY administered all relevant workers’ compensation benefits to HARPER.  

COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY owed no duty to HARPER 

under Arizona law and continues to owe no duty to HARPER.  Accordingly, there is no possible 

set of facts, taken in the light most favorable to Plaintiffs, under which Plaintiffs may obtain 
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declaratory or injunctive relief against COPPERPOINT MUTUAL INSURANCE HOLDING 

COMPANY.  Thus, COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY is an 

improper party to the instant suit and must be dismissed. 

II. ALTERNATIVELY, THIS COURT SHOULD GRANT SUMMARY 
JUDGMENT TO COPPERPOINT.   

 
 The Nevada Supreme Court has continuously held that summary judgement “is 

appropriate under NRCP 56 when the pleadings, depositions, answers to interrogatories, 

admissions, and affidavits, if any, that are properly before the court demonstrate that no genuine 

issue of material fact exists, and the moving party is entitled to judgment as a matter of law.”  See 

Wood v. Safeway, Inc., 121 Nev. 724, 731 (2005) (citations omitted) (citing NRCP 56).  As 

discussed below, no genuine issue of material fact exists as to the nature and extent of 

HARPER’S industrial and medical malpractice injuries as well as COPPERPOINT’S lien 

stemming therefrom.  Nor can it be disputed that Plaintiffs have refused to honor 

COPPERPOINT’S lien.  Additionally, COPPERPOINT is entitled to judgement as a matter of 

law because its lien exists under both Nevada and Arizona law.  Accordingly, this Court should 

grant partial summary judgement in favor of COPPERPOINT as to Plaintiffs’ first and second 

causes of action regarding declaratory and injunctive relief.   

A. No Genuine Issue of Material Fact Exists Regarding COPPERPOINT’S 
Statutory Lien on Plaintiffs’ Medical Malpractice Settlement.   

 
The substantive law that is relevant to the instant dispute exclusively “controls which 

factual disputes are material.”  See Wood v. Safeway, Inc., 121 Nev. 724, 731 (2005).  A genuine 

factual dispute exists when “the evidence is such that a rational trier of fact could return a verdict 

for the nonmoving party.”  See id.  In considering a Motion for Partial Summary Judgement, this 

Court is required to construe evidence “in a light most favorable to the nonmoving party.”  See id. 
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at 732.  The Court must not “pass upon the credibility or weight of the opposing affidavits or 

evidence” but rather must “accept as true all evidence favorable to the party against whom the 

motion is made.”  See Hidden Wells Ranch v. Strip Realty, 83 Nev. 143, 145 (1967).  

As a preliminary matter, ARS § 23-1022, NRS § 616C.215, and NRS § 42.021 are the 

exclusive statutory provisions that control “which factual disputes are material” because the 

instant dispute centers on Defendant COPPERPOINT’s lien rights.  Applying ARS § 23-1022, 

NRS § 616C.215, and NRS § 42.021 to the instant case indicates that no genuine issue of material 

fact exists as to the nature of and circumstances surrounding HARPER’S, industrial injury, 

workers’ compensation claim, subsequent medical malpractice lawsuit, COPPERPOINT’S 

attempts to enforce its lien rights, and Plaintiffs’ refusal to honor the same.    

To reiterate what is relevant, on or about August 11, 2014 HARPER suffered an industrial 

injury for which COPPERPOINT provided workers’ compensation benefits.  See Exhibit G; see 

also EXHIBIT H; Plaintiffs’ Complaint at pg. 2.  COPPERPOINT paid benefits in an amount in 

excess of $ 3,171,095.  See Exhibit I; see also Exhibit J at pg. 29.  On June 9, 2015, HARPER 

presented to Valley Hospital Medical Center for an emergency consultation wherein she sustained 

injury as a result of said medical treatment.  See COPPERPOINT’S Answer at pg. 3; see also 

Exhibit J at pg. 28.        

On January 5, 2016, COPPERPOINT contacted SILBERBERG, the attorney retained by 

HARPER.  See Exhibit B; see also Exhibit J at pg. 28.  On June 7, 2016, HARPER and 

WININGER filed a complaint in the Eighth Judicial District Court against healthcare providers 

who she alleged to be liable for her injuries.  See Exhibit E at pg. 10; see also Exhibit J at pg. 

28.  The parties ultimately reached a settlement, and HARPER and WININGER dismissed the 

malpractice lawsuit.  See Exhibit J at pg. 29.  HARPER states that she received $ 6,250,000.00 in 

settlement from the malpractice lawsuit.  See id.   
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On June 22, 2018, SILBERBERG informed COPPERPOINT that the malpractice case had 

settled and HARPER would not provide any settlement proceeds to COPPERPOINT,  See 

Exhibit G at pg. 22; see also Exhibit J at pg. 29.  On October 30, 2019, COPPERPOINT sent 

HARPER a Notice of Claim Status informing HARPER that her workers’ compensation benefits 

are suspended unless and until she reimburses its lien  See Exhibit H; see also Exhibit J at pg. 

29. 

Viewing the above facts in the light most favorable to the non-moving party, there is no 

genuine issue of material fact remains as to the circumstances surrounding HARPER’s workers’ 

compensation claim and COPPERPOINT’S lien related thereto.  See Wood v. Safeway, Inc., 121 

Nev. 724, 732 (2005).  As no genuine issue of material fact exists and COPPERPOINT, as 

discussed below, is entitled to judgement as a matter of law, this court should grant summary 

judgement in favor of COPPERPOINT as to Plaintiffs’ first and second causes of action.   

B. COPPERPOINT is Entitled to Judgment as a Matter of Law.   

The Nevada Supreme Court has held that summary judgment is only appropriate if “the 

party moving for summary judgment [submits] evidence that negates an essential element of the 

[plaintiffs] claim" or [points out] that there is an absence of evidence to support the nonmoving 

party's case."  See Cummings v. Barber, 460 P.3d 963, 968 (Nev. 2020).  Further, in Cuzze v. 

Univ. & Cmty. College Sys., the Nevada Supreme Court stated that: 
 
The manner in which each party may satisfy its burden of production depends on which 
party will bear the burden of persuasion on the challenged claim at trial. If the moving 
party will bear the burden of persuasion, that party must present evidence that would 
entitle it to a judgment as a matter of law in the absence of contrary evidence.  But if the 
nonmoving party will bear the burden of persuasion at trial, the party moving for summary 
judgment may satisfy the burden of production by either (1) submitting evidence that 
negates an essential element of the nonmoving party's claim, or  (2) pointing out . . . that 
there is an absence of evidence to support the nonmoving party's case. In such instances, 
in order to defeat summary judgment, the nonmoving party must transcend the pleadings 
and, by affidavit or other admissible evidence, introduce specific facts that show a genuine 
issue of material fact. 
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See Cuzze v. Univ. & Cmty. College Sys., 123 Nev. 598, 602–03 (2007) (citations and quotations 

omitted). 

1. As a Matter of Law, this Matter Must First Proceed Through the 
Workers’ Compensation Administrative Courts.   

As discussed in Part I-A, both Nevada and Arizona law requires that all workers’ 

compensation matters must first proceed through the administrative appeals process before this 

Court takes jurisdiction.  See supra, part I-A.  The instant matter is currently before the Arizona 

Industrial Commission.  Thus, Plaintiffs have not presented sufficient evidence to establish that 

this court retains jurisdiction over this Arizona workers’ compensation matter.  See Cuzze v. Univ. 

& Cmty. College Sys., 123 Nev. 598, 602–03 (2007) (citations and quotations omitted).  

Accordingly, this court should grant the instant motion for partial summary judgement on these 

grounds alone.     

2. Arizona Law Which Recognizes COPPERPOINT’S Lien Controls the 
Instant Dispute Because the Weight of Interstate Authority Indicates 
that Once an Employee Files a Workers’ Compensation Claim, the 
Law of that State Must Administer the Claim. 

 
Assuming, arguendo, that the instant workers’ compensation matter is somehow exempt 

from well-settled law requiring adherence to the administrative adjudication procedure, this Court 

should apply §23-1023 which recognizes COPPERPOINT’S lien rights.  In GMC v. Eighth 

Judicial Dist. Court of Nev., the Nevada Supreme Court adopted the Restatement (Second) of 

Conflict of Laws regarding conflict of laws issues arising in tort.  See GMC v. Eighth Judicial 

Dist. Court of Nev., 122 Nev. 466, 468, 134 P.3d 111, 113 (2006).  Regarding workers’ 

compensation matters, the Restatement (Second) of Conflict of Laws states that:  

A peculiarity of the area is that usually relief under a particular statute may be 
obtained only in the state of its enactment. This is because the statutes normally 
provide for their enforcement by special administrative tribunals and such tribunals 
do not consider themselves competent to give relief under any statute but their 
own. 
. . . 
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See Restat 2d of Conflict of Laws, § 185 (2nd 1988).  Further, the restatement provides that:  
 

The local law of the state under whose workmen's compensation statute an 
employee has received an award for an injury determines what interest the person 
who paid the award has in any recovery for tort or wrongful death that the 
employee may obtain against a third person on account of the same injury. 
 

See Restat 2d of Conflict of Laws, § 185 (2nd 1988). 
 
 Here, Plaintiff HARPER sustained a compensable industrial injury in Arizona.  

COPPERPOINT accepted her claim under Arizona law.  Harper received an award of 

compensation under Arizona law, including medical and wage replacement benefits.  While a 

resident of Arizona,  HARPER required emergency medical treatment in Nevada for the injuries 

stemming from her Arizona workers’ compensation claim.   

 On October 23, 2019, COPPERPOINT mailed a Notice of Claim Status to HARPER 

advising her that pursuant to ARS §23-1023, she is not entitled to further benefits in light of her 

refusal to repay COPPERPOINT’S lien.   

 All worker's compensation benefits received by HARPER have been in accord with 

Arizona law.  Pursuant to the Restatement (Second) of Conflict of Laws §185, the local law of the 

state where a workers’ compensation claimant received an award determines all subsequent 

subrogation rights.  As such, Arizona law—not Nevada law—must govern COPPERPOINT’S 

subrogation rights because HARPER received workers' compensation benefits under Arizona law.   

 While the Nevada Supreme Court has never directly addressed a conflict of laws issue 

arising out of a workers’ compensation claim, the weight of interstate authority mirrors the 

approach adopted by the Restatement (Second) of Conflict of Laws.  For example, in Quiles v. 

Heflin Steel Supply Co., the Arizona Supreme Court ruled that workers’ compensation acts are 

substantive and that the law of the state where the injured worker filed a claim and received 
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benefits must govern all subsequent aspects of claim administration.  See Quiles v. Heflin Steel 

Supply Co., 145 Ariz. 73, 78, 699 P.2d 1304, 1309 (Ariz. Ct. App. 1985).   

In Quiles, the workers’ compensation claimant suffered an industrial injury when a Heflin 

Steel employee improperly unloaded wire from a truck, causing the wire to fall on the claimant.  

See id. at pg. 1306.  At the time of his injury, the claimant was a resident of California and 

employed by a California employer.  See id. at pp. 1305–06.  The claimant filed his claim for 

workers’ compensation benefits in California, even though the injury occurred in Arizona.  See id. 

at pg. 1306.  The workers’ compensation carrier paid over $50,000 in benefits.  See id.  

 The carrier filed suit against Heflin Steel.  See id.  The claimant filed a motion to intervene 

that was granted by the trial court.  However, the trial court dismissed the claimant’s complaint in 

intervention under the theory that it was barred by ARS §23-1023 and ARS §12-542.  The 

claimant appealed on the basis that California law, as the law of the state where he received 

workers’ compensation benefits, would have allowed his complaint in intervention.  See id.   

 In reversing the trial court, the Arizona Court of Appeals held that courts must apply the 

law of the state where the claimant received benefits in foreign state litigation arising out of 

workers’ compensation matters.  See id. at pg. 1308.  The court noted that:  

In the present case we are dealing with a California worker, a California employer, 
and an application for workers' compensation benefits from California.  Under 
these circumstances we hold the rights as between the worker and the employer 
and its carrier (or the worker and the carrier) are governed by California law, not 
by A.R.S. § 23-1023. The carrier commenced this action within one year of the 
date of injury pursuant to rights given to it under the applicable California statutes.  
 
Arizona has adopted a policy of allowing a worker injured in a multistate context 
to choose the state in which to seek compensation.  A.R.S. § 23-904(B) permits a 
foreign worker injured in this state to enforce his rights against his employer in this 
state if they can reasonably be determined by the courts in this state. Quiles sought 
and received compensation in California. We hold that workers' compensation 
rights are substantive not merely procedural and therefore once the worker 
has exercised his choice of where to seek compensation the compensation 
scheme of that state shall apply. 
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See id. at pp. 1308–09 (citations omitted, and emphasis added).  
 
 Here, like the claimant in Quiles who litigated in a foreign state concerning his workers’ 

compensation benefits, so too HARPER seeks to litigate in a foreign state benefits related to her 

Arizona worker’s compensation claim.  HARPER sustained an industrial injury in Arizona while 

a resident of Arizona and received workers’ compensation benefits under Arizona law.  Applying 

any law other than Arizona law would substantially alter HARPER’S workers’ compensation 

rights.  Accordingly, this court should decline to hear this matter given the action pending before 

the Industrial Commission of Arizona.  In the alternative, this court should apply Arizona law, 

which grants COPPERPOINT a lien on HARPER’S medical malpractice settlement and dismiss 

Plaintiffs’ complaint in its entirety.    

In the context of workers’ compensation subrogation matters, the Iowa Supreme Court has 

expressly ruled that subrogation rights must be determined in accord with the law of the state 

under which the claimant has received benefits.  See Moad v. Dakota Truck Underwriters, 831 

N.W.2d 111, 118 (Iowa Ct. App. 2015).  In Moad, the claimant suffered an industrial injury.  See 

id. at pg. 112.  The carrier reported the incident to South Dakota’s workers’ compensation 

administrator, who administered all relevant benefits under South Dakota law.  See id.  The 

claimant’s survivors filed an action in Iowa to recover damages on behalf of the deceased.  See id.  

The carrier filed a notice asserting its lien rights.  See id.  

Plaintiffs moved to strike the lien on the basis that Iowa law did not permit a lien under 

such circumstances.  See id. at pg.113.  The trial court granted Plaintiff’s motion to strike, 

applying Iowa law.  See id.  On appeal, the Iowa Supreme Court reversed the trial court, noting 

that:  

Based on our review of the applicable provisions of the Restatement (Second) and 
the conflict of laws caselaw, we conclude  there are sound reasons for 
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applying  section 185 to this case. Although conflict rules are rarely 
perfect, section 185 in most cases will provide a clear rule of decision for workers' 
compensation carriers and claimants alike. Because workers' compensation is 
designed to be an efficient method for dealing with workplace injuries, we view 
the application of section 185 as superior to the more open-ended considerations of 
the most-significant-relationship tests. 

 
See id. at pg. 118.   
 
 Importantly, in Moad, the Iowa Supreme Court rejected the most-significant-relationship 

test in favor of the Restatement (Second) of Conflict of Laws §185 locus test.  See id.  In doing so, 

the court noted the predictability and efficiency of §185’s locus of claim test.  See id.  

Accordingly, this court should hold as the Iowa Supreme Court did in Moad, and apply the local 

law of the state wherein HARPER filed her workers’ compensation claim.   

 Applying Arizona law, COPPERPOINT prevails as ARS §23-1023 grants workers’ 

compensation carriers' lien rights in medical malpractice settlements.  ARS §23-1023 (D) states 

that:  

 ARS § 23-1023.    Liability of third persons to injured employee; election of remedies 

D. If the employee proceeds against the other person, compensation and medical, 
surgical and hospital benefits shall be paid as provided in this chapter and the 
insurance carrier or other person liable to pay the claim shall have a lien on the 
amount actually collectable from the other person to the extent of such 
compensation and medical, surgical and hospital benefits paid. This lien shall not 
be subject to a collection fee. The amount actually collectable shall be the total 
recovery less the reasonable and necessary expenses, including attorney fees, 
actually expended in securing the recovery. In any action arising out of an 
aggravation of a previously accepted industrial injury, the lien shall only apply to 
amounts expended for compensation and treatment of the aggravation. The 
insurance carrier or person shall contribute only the deficiency between the amount 
actually collected and the compensation and medical, surgical and hospital benefits 
provided or estimated by this chapter for the case. Compromise of any claim by the 
employee or the employee’s dependents at an amount less than the compensation 
and medical, surgical and hospital benefits provided for shall be made only with 
written approval of the insurance carrier or self-insured employer liable to pay the 
claim. 
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See ARS §23-1023 (2020).  Further, in State Compensation Fund v. Nelson, the Arizona Supreme 

Court explained that:  

According to this statute, the Fund "shall have a lien on the amount actually 
collectable." The statute describes the "amount actually collectable" as the "total 
recovery less the reasonable and necessary expenses." The issue, therefore, 
"resolves into a determination of what sums constitute the 'amount actually 
collectable' or the 'amount actually collected.'"  We believe that the "total 
recovery" refers only to the total sum of money awarded by judgment. It should be 
noted that the phrase "amount actually collectable" refers to the sum of money the 
compensation carrier's lien rights can reach, not when the funds can be reached. 

 
See State Comp. Fund v. Nelson, 153 Ariz. 450, 453, 737 P.2d 1088, 1091 (1987).  
 
 Under ARS § 23-1022, COPPERPOINT has a valid lien on Plaintiffs’ medical malpractice 

settlement.  Indeed, ARS § 23-1022 specifically grants COPPERPOINT lien rights in cases of any 

aggravation of an industrial injury, including through medical malpractice.  As the Arizona 

Supreme Court explained in State Comp. Fund v. Nelson, the carrier’s lien rights extend to “the 

amount actually collectible” as subtracting “reasonable and necessary” expenses from the “total 

recovery” received via judgement.  Accordingly, COPPERPOINT’S lien is valid under Arizona 

law and this Court should grant the instant Motion for Partial Summary Judgement.   

3. As to Nevada Law, NRS 616C.215 Protects COPPERPOINT’S Lien 
Rights.   

 
 NRS § 616C.215, which conclusively governs matters of workers’ compensation 

subrogation matters, contains no lien limitation simply because the aggravating injury arose from 

medical malpractice.  Indeed, in Tri-County Equip. & Leasing, LLC v. Klinke, the Nevada 

Supreme Court determined that NRS § 616C.215(10) “creates an exception to the collateral 

source rule.”  See Tri-County Equip. & Leasing, LLC v. Klinke, 128 Nev. 352, 356 (2012).  In 

Klinke, the Nevada Supreme Court stated that:  

 The collateral source doctrine does not change this result. As noted, this court has  adopted 
 a per se rule barring the admission of a collateral source of payment for an injury into 
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 evidence for any purpose.  Nevada recognizes a limited exception to the collateral 
 source rule for workers' compensation payments. In Cramer v. Peavy, this court 
 expressly held that NRS 616C.215(10) creates an exception to the collateral source rule.  
 Pursuant to NRS 616C.215(10), “[i]n any trial of an action by the injured employee . . . 
 against a person other than the employer or a person in the same employ, the jury must 
 receive proof of the amount of all payments made or to be made  by the insurer or             
 the Administrator [of the Division of Industrial Relations]." The court must then instruct 
 the jury to follow the court's damages instructions without reducing any award by the 
 amount of workers' compensation paid, thus leaving unaltered the general  substantive law 
 on calculating damages. The jury-instruction language specifically  suggested by the 
 statute reads: 
 
  Payment of workmen's compensation benefits by the insurer, or in the case of  
  claims involving the Uninsured Employers' Claim Account or a subsequent injury 
  account the Administrator, is based upon the fact that a compensable industrial  
  accident occurred, and does not depend upon blame  or fault. If the plaintiff does  
  not obtain a judgment in his or her favor in this case, the plaintiff is not required to 
  repay his or her employer, the insurer or the Administrator any amount paid to the 
  plaintiff or paid on behalf of the plaintiff by the plaintiff's employer, the insurer or 
  the Administrator. 
 
  If you decide that the plaintiff is entitled to judgment against the defendant, you  
  shall find damages for the plaintiff in accordance with the court's instructions on  
  damages and return your verdict in  the plaintiff's favor in the amount so found  
  without deducting the amount of any compensation benefits paid to or for the  
  plaintiff. The law provides a means by which any compensation benefits will  
  be repaid from your award. 
 
 We have previously recognized that this statute benefits both the plaintiff and the 
 defendant by preventing jury speculation as to workers' compensation benefits 
 received.  
 
 616C.215(10)'s application to "any trial" gives the statute universal applicability to 
 trials involving a plaintiff receiving workers' compensation payments, at least when 
 the plaintiff is required to first use any recovery to reimburse the insurer for 
 amounts paid. 
 
See Tri-County Equip. & Leasing, LLC v. Klinke, 128 Nev. 352, 355–56 (2012) (quotations 

omitted and emphasis added). 

   Should this Court apply Nevada law, NRS §616C.215 as interpreted by Klinke preserves 

COPPERPOINT’S lien rights.  In Klinke, the Nevada Supreme Court stated that NRS §616C.215 

creates an exception to the collateral source rule in any workers’ compensation matter.  NRS 
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§616C.215 contains a jury instruction wherein jurors are directed to award damages as warranted 

without regard for collateral payments.  As the jury instruction notes, “the law provides a means 

by which any compensation benefits will be repaid from your award.”  Additionally, Klink was 

decided after NRS §42.021’s 2004 passage by voters.  As the Nevada Supreme Court did not 

qualify its directive regarding NRS §616C.215’s applicability to any trial stemming from a 

workers’ compensation matter, NRS §616C.215 can only be held to apply to the instant case, thus 

recognizing COPPERPOINT’S lien.  Accordingly, this Court should grant COPPERPOINT’S 

Motion for Summary Judgement.        

 Additionally, the Nevada Supreme Court has long interpreted workers’ compensation 

statutes so as to forbid a double recovery of workers’ compensation benefits.  For example, in 

Emplrs Ins. Co. v. Chandler, the Nevada Supreme Court stated that:  

Further, the contemplated purpose of NRS 616C.215 is to make the insurer whole 
and to prevent an employee from receiving an impermissible double recovery. 
Defining the term "compensation" in NRS 616C.215 to include medical benefits 
prevents an employee from receiving a double recovery. Thus, the plain meaning 
of NRS 616C.215(2)(a) is consistent with the purpose of the statute. 
 

See Emplrs Ins. Co. v. Chandler 117 Nev. 421, 426, 23 P.3d 255, 258 (2001).  Additionally, in 

Poremba v. S. Nev. Paving, the Nevada Supreme Court stated that:  

S&C, however, mischaracterizes double recovery. Double recovery is 
characterized based not on the event necessitating the compensation, but on 
the nature of the compensation provided. S&C cites to Tobin v. Department of 

Labor & Industries, 145 Wn. App. 607, 187 P.3d 780 (Wash. Ct. App. 2008), for 
the proposition that a claimant should not receive a double recovery as well. Tobin, 
however, explains that double recovery prevents the claimant from receiving 
compensation from the insurer and "retain[ing] the portion of damages which 
would include those same elements. 

 
See Poremba v. S. Nev. Paving, 388 P.3d 232, 237 (Nev. 2017) (emphasis added).  
 
 Applying Poremba to the instant case indicates that the Nevada Supreme Court would 

likely hold medical malpractice settlements subject to a workers’ compensation carrier’s lien 
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rights.  In Poremba, the claimant suffered an industrial injury when a third-party driver struck the 

vehicle that he was driving.  See id. at pg. 234.  The claimant filed a tort claim against the third-

party driver, which settled for $63,500.  See id. at pg. 235.  The claimant personally received 

$34,631.51 from the settlement and spent $14,000 on additional medical treatment.  See id.  The 

claimant eventually attempted to reopen his claim, which the Employer’s Third-Party 

Administrator denied on the basis that the claimant spent the settlement on expenses other than 

medical treatment.  See id.  The Nevada Department of Administration and the District Court 

affirmed denial of reopening.  See id.  

 In analyzing whether the claimant is entitled to further workers’ compensation benefits, 

the Nevada Supreme Court determined that a workers’ compensation carrier’s lien rights extend 

to all payment sources within NRS §616A.090.  See id. at pg. 237.  In doing so, the Nevada 

Supreme Court stated that “a worker should not receive funds from two sources to pay for the 

same expenses.”  See id. at pp 237-38.  Ultimately, the Nevada Supreme Court remanded the 

matter to the Department of Administration for further fact finding to determine what portion of 

the settlement was attributed to expenses within the definition of NRS §616A.090.  See id. at pg. 

239.   

 In accordance with Poremba, COPPERPOINT’S lien rights extend, without limitation, to 

all payment sources within NRS §616A.090’s definition of compensation.  Accordingly, NRS 

§42.021 must be read as merely evidentiary without any effect on COPPERPOINT’S lien rights.  

Any interpretation to the contrary violates well-settled Nevada Supreme Court precedent 

regarding subrogation in the context of workers’ compensation claims.  As a settlement for 

medical malpractice which compensates HARPER for her medical expenses and other workers’ 

compensation benefits are within NRS §616A.090’s compensation definition, COPPERPOINT’S 
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lien is valid under Nevada law and this Court should grant the instant Motion for Summary 

Judgement.   

III. 
CONCLUSION 

 
Plaintiffs’ complaint is without merit.  This Court lacks subject-matter jurisdiction to 

adjudicate the instant case pursuant to NRCP 12(b)(1) as NRS §616A.020 and ARS §23-1022 bar 

declaratory and injunctive relief in workers’ compensation matters.  This Court further lacks 

personal jurisdiction over COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY 

and COPPERPOINT GENERAL INSURANCE HOLDING COMPANY pursuant to NRCP 

12(b)(2).  Moreover, Plaintiffs have failed to state a claim under which this court may grant relief 

pursuant to NRCP 12(b)(5).  Thus, the instant complaint must be dismissed.  Alternatively, this 

Court should grant COPPERPOINT’S Motion for Summary Judgement as no issue of material 

fact remains and COPPERPOINT is entitled to judgment as a matter of law.     

… 

… 

… 

… 

… 

… 

… 

… 

… 

… 

… 
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WHEREFORE, Defendants, COPPERPOINT MUTUAL INSURANCE HOLDING 

COMPANY and COPPERPOINT GENERAL INSURANCE COMPANY, respectfully requests 

that the District Court grant the following relief:  

1) That the District Court DISMISS Plaintiffs’ complaint in its entirety WITH 

PREJUDICE.  

2) Alternatively, that the District Court GRANT COPPERPOINT’S Motion for 

Summary Judgment.   

 Dated this 4th day September 2020.  
      HOOKS MENG & CLEMENT 
      By:   
 

Sami Randolph 
DALTON L. HOOKS, JR., ESQ. 

       SAMI RANDOLPH, ESQ. 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE 
COMPANY 
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AFFIRMATION PURSUANT TO NRS 239B.030 
 

 The undersigned does hereby affirm that the preceding Motion filed concerning Clark County, 

District Court Case No.:  A-20-814541-C does not contain the social security number of any 

person.  

 

Sami Randolph      September 4, 2020____  
DALTON L. HOOKS, JR., ESQ.    Dated 
SAMI RANDOLPH, ESQ. 
2820 W. Charleston Blvd., Ste. C-23 
Las Vegas, NV 89102 
Telephone No.:   (702) 766-4672 
Facsimile No.:    (702) 919-4672 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE COMPANY 
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CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that on the 4th day of September 2020, the forgoing 

COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and COPPERPOINT 

GENERAL INSURANCE COMPANY’S MOTION TO DISMISS PLAINTIFFS’ 

COMPLAINT OR ALTERNATIVELY, MOTION TO DISMISS was served on the following 

by Electronic Service to all parties on the Odyssey Service List.   

JASON R. MAIER, ESQ. 
MAIER GUTIERREZ & ASSOCIATES 
8816 SPANISH RIDGE AVENUE 
LAS VEGAS NV 89148 
Attorney for Plaintiffs DARIA HARPER and DANIEL WININGER 

 
JOHN P. BLUMBERG, ESQ. 
BLUMBERG LAW CORPORATION 
444 W OCEA BLVD., STE 1500 
LONG BEACH CA 90802-4330 
Attorney for Plaintiffs DARIA HARPER and DANIEL WININGER 

 

JAMES KJAR, ESQ. 
JON SCHWALBACH, ESQ. 
KJAR, McKENNA & STOCKALPER LLP 
841 APOLLO STREET, SUITE 101 
EL SEGUNDO CA 90245 
Attorneys for Defendants  

KENNETH MARSHALL SILBERBERG and LAW OFFICES OF MARSHALL SILBERBERG 

 

THOMAS S. ALCH, ESQ. 
SHOOP, A PROFESSIONAL LAW CORPORATION 
9701 WILSHIRE BLVD., STE 950 
BEVERLY HILLS CA 90212 
 
      Dated this 4th day of  September 2020.   
  
      /s/ Terry Rodriguez 
      An Employee of HOOKS MENG & CLEMENT
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OPPS 
DALTON L. HOOKS, JR., ESQ., Nevada Bar No. 8121 
SAMI RANDOLPH, ESQ., Nevada Bar No. 7876 
HOOKS MENG & CLEMENT 
2820 W. Charleston Boulevard, Ste. C-23 
Las Vegas, NV 89102 
Telephone No.  (702) 766-4672 
Facsimile No.   (702) 919-4672 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE COMPANY  
 
 

DISTRICT COURT 

CLARK COUNTY NEVADA 

DARIA HARPER, an individual; and 
DANIEL WININGER, an individual, 
 
                                       Plaintiffs, 
vs. 
 
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY, an Arizona 
corporation; COPPERPOINT GENERAL 
INSURANCE COMPANY, an Arizona 
corporation; LAW OFFICES OF 
MARSHALL SILBERBERG, P.C., a 
California Corporation; KENNETH 
MARSHALL SILBERBERG aka 
MARSHALL SILBERBERG aka K. 
MARSHALL SILBERBERG, an individual; 
THOMAS S. ALCH aka THOMAS 
STEVEN ALCH, an individual; SHOOP, A 
PROFESSIONAL LAW CORPORATION, 
a California Corporation; DOES 1-50, 
inclusive,  
 
                                       Defendants. 
 
 

CASE NO.:   A-20-814541-C 
DEPT NO.:   XXX 
 
 
DEFENDANTS COPPERPOINT MUTUAL 
INSURANCE HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE 
COMPANY’S OPPOSITION TO 
PLAINTIFFS’ MOTION FOR PARTIAL 
SUMMARY JUDGMENT  
 
 
 
Hearing Date:  September 30, 2020 
Hearing Time:  9:00 am 

 
. . . 

. . . 

Case Number: A-20-814541-C

Electronically Filed
9/9/2020 4:41 PM
Steven D. Grierson
CLERK OF THE COURT

0672



 

 
 
 

 

 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

2 

COMES NOW, Defendants, COPPERPOINT MUTUAL INSURANCE HOLDING 

COMPANY and COPPERPOINT GENERAL INSURANCE COMPANY (COPPERPOINT or 

COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY or COPPERPOINT 

GENERAL INSURANCE COMPANY or Defendants), by and through their attorneys of record, 

the law firm of HOOKS MENG & CLEMENT, and opposes Plaintiffs’ Motion for Partial 

Summary Judgment.  This Opposition is filed pursuant to NRCP 56.    

This Opposition is made and based on the papers and pleadings on file herein as well as 

the following points and authorities submitted in support hereof, and any oral arguments that may 

be heard regarding this matter. 

Dated this 9th  day of September 2020. 
 

HOOKS MENG & CLEMENT 
By: 
 
Sami Randolph 
DALTON L. HOOKS, JR., ESQ. 

       SAMI RANDOLPH, ESQ. 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE 
COMPANY 
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MEMORANDUM OF POINTS AND AUTHORITIES 
 

I.  
STATEMENT OF FACTS  

 
 This litigation arises out of an industrial injury that occurred on or about August 11, 2014.  

See Exhibit G; see also Plaintiffs’ Complaint at pg. 2.  COPPERPOINT MUTUAL 

INSURANCE HOLDING COMPANY is an Arizona Corporation.  See Exhibit K; see also 

Plaintiffs’ Complaint at pg. 2.  COPPERPOINT GENERAL INSURANCE COMPANY is an 

Arizona corporation that provided workers’ compensation insurance to HARPER’S Employer, 

Islander RV Resort, LLC.  See Exhibit L; see also EXHIBIT H; Plaintiffs’ Complaint at pg. 2.  

Subsequent to her injury, HARPER filed an Arizona workers’ compensation claim.  See Exhibit 

H; see also Plaintiffs’ Complaint at pg. 2.  COPPERPOINT accepted HARPER’S claim for 

workers’ compensation benefits.  See id.  Upon information and belief, HARPER never filed an 

administrative appeal with the Arizona Industrial Commission regarding COPPERPOINT’S 

determination to accept her claim and administer benefits under Arizona law.  Ultimately, 

COPPERPOINT paid benefits in an amount in excess of $ 3,171,095.  See Exhibit I; see also 

Exhibit J at pg. 29.   

 On June 9, 2015, HARPER presented to Valley Hospital Medical Center for an emergency 

consultation.  HARPER sustained injury as a result of her medical treatment.  See  

COPPERPOINT’S Answer at pg. 3; see also Exhibit J at pg. 28.     

 As early as January 5, 2016, COPPERPOINT inquired as to whether HARPER intended to 

pursue litigation related to the claim.  See Exhibit A.    

Your claim file shows that you may have been injured by the negligence of 
wrongdoing of another.  To help us process your claim, it is important that we 
know whether you intend to take any action against the person (s) who may have 
been responsible for your injury. 
 

See id.     
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 On January 5, 2016, COPPERPOINT contacted SILBERBERG, the attorney retained by 

Plaintiff HARPER.  See Exhibit B; see also Exhibit J at pg. 28.  COPPERPOINT stated, 

I have been notified that you have been hired by Ms. Harper for a med-malpractice 
case. 
 
Please note that we have a lien and are requesting you to provide us with a letter of 
representation and something signed by Ms. Harper that indicates she hired your 
firm, such as a release. 
 
Please provide us a copy of the conformed complaint at your earliest convenience. 
 

See Exhibit B.   COPPERPOINT sent a second request to SILBERBERG on or about February 

25, 2016.  See Exhibit C.    

 On March 22, 2016, SILBERBERG informed COPPERPOINT, 

Relative to the above, please be advised that our office has been retained to 
represent the interests of Daria Harper.  We are evaluating all potential claims and 
will timely file a Complaint on Ms. Harper's behalf.  We will continue to keep you 
apprised of all significant developments as they occur. 
 
In the meantime, we would appreciate it if you could forward us a copy of Ms. 
Harper's CD of medical records from Valley Hospital in Las Vegas. 
 

See Exhibit D.    

On June 7, 2016, HARPER and WININGER filed a complaint in the Eighth Judicial 

District Court against Valley Hospital Medical Center, Inc., Valley Health System, LLC., Jeffrey 

Davidson, M.D., Cyndi Tran, D.O., Paul Janda, D.O., Elizabeth Phung-Hart, D.O., Andrea 

Agcaoili, D.O., Murad Jussa, M.D., and Does I through 250.  See Exhibit E at pg. 10; see also 

Exhibit J at pg. 28.  The parties ultimately reached a settlement, and Plaintiffs HARPER and 

WININGER dismissed the lawsuit.  See Exhibit J at pg. 29.  In an affidavit dated May 19, 2020, 

Plaintiff HARPER states that she received $ 6,250,000.00 in settlement from the malpractice 

lawsuit.  See id.   

… 
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On June 22, 2018, COPPERPOINT sent SILBERBERG a letter that stated: 

Please provide an update on this case and please remember that pursuant to A.R.S. 
§23-1023(C), to please keep CopperPoint apprised of the status of the claim and 
notify us upon any resolution of the claim. 
 
As you are aware, A.R.S. §23-1023(C),   provides for a statutory lien and credit for 
any amounts collected on the third-party claim.  Any resolution of the claim for 
less than a statutory lien requires our written approval.  While it is the position of 
CopperPoint that we are entitled to our full statutory lien and credit, there may be 
circumstances where CopperPoint will reduce our statutory lien or credit if 
warranted depending upon the particular facts and circumstances of each claim.  
Any agreement to reduce or waive our statutory lien or future credit must be 
acknowledged by CopperPoint in writing.  Any alleged oral waiver or reduction of 
our lien or future credit will not be recognized unless it is acknowledged by us in 
writing. 
 
We will provide you with our current lien information as you request during your 
handling of the third-party claim.  Once a claim has settled, it is imperative that 
you notify us for a current lien amount.  Please note that until you are in agreement 
with an offer and have contacted us for approval, the lien is subject to change.  
Also, please verify all bills are paid "prior to settlement" or they can become the 
claimant's responsibility. 
 

See Exhibit F at pg. 20.   

On June 22, 2018, SILBERBERG acknowledged receipt of the June 22, 2018 letter from 

COPPERPOINT.  See Exhibit G at pg. 22; see also Exhibit J at pg. 29.  SILBERBERG stated, 

I received your letter dated June 22, 2018, regarding your request for an update 
and your claim to a lien in this matter.  As of this time, Ms. Harper's case has 
settled.  You were not made aware of the settlement because CopperPoint is not 
entitled to a lien, as will be explained in more detail below. 
 

See Exhibit G at pg. 22. 
 

On October 30, 2019, COPPERPOINT sent HARPER a Notice of Claim Status.  See 

Exhibit H; see also Exhibit J at pg. 29.  In the Notice of Claim Status, COPPERPOINT 

informed HARPER that it has a lien against her medical malpractice settlement in the amount of 

medical, surgical, and hospital benefits paid by COPPERPOINT.  See id.  COPPERPOINT 
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further advised HARPER that it is/was not required to pay further medical expenses until it has 

recouped its lien.  See id.  

On May 20, 2020, Plaintiffs filed an action for declaratory and injunctive relief in Clark 

County District Court in Las Vegas, Nevada.  See Plaintiffs’ Complaint at pp. 1, 10–11.  Plaintiffs 

seek a declaratory judgment stating that COPPERPOINT is required to continue paying workers’ 

compensation benefits despite controlling Arizona law to the contrary. See id. at pp. 10–11.  On 

August 26, 2020, Plaintiffs filed their Motion for Partial Summary Judgment.  COPPERPOINT 

now submits its Opposition to Plaintiffs’ Motion for Partial Summary Judgment.       

II. 
LAW & ARGUMENT 

 
I. PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT SHOULD BE 

DENIED. 

The Nevada Supreme Court has continuously held that summary judgment “is appropriate 

under NRCP 56 when the pleadings, depositions, answers to interrogatories, admissions, and 

affidavits, if any, that are properly before the court demonstrate that no genuine issue of material 

fact exists, and the moving party is entitled to judgment as a matter of law.”  See Wood v. 

Safeway, Inc., 121 Nev. 724, 731 (2005) (citations omitted) (citing NRCP 56).  The substantive 

law that is relevant to the instant dispute exclusively “controls which factual disputes are 

material.”  See Wood v. Safeway, Inc., 121 Nev. 724, 731 (2005).     

  
A. NRS 616C.215, NOT NRS 42.021, Governs Liens Arising out of ANY 

Workers’ Compensation Case.   
 
 NRS §616C.215, governs matters of workers’ compensation subrogation matters, imposes 

no lien limitation simply because the aggravating injury arose from medical malpractice.  Indeed, 

in Tri-County Equip. & Leasing, LLC v. Klinke, the Nevada Supreme Court determined that NRS 

§616C.215(10) “creates an exception to the collateral source rule.”  See Tri-County Equip. & 
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Leasing, LLC v. Klinke, 128 Nev. 352, 356 (2012).  In Klinke, the Nevada Supreme Court stated 

that:  

 The collateral source doctrine does not change this result. As noted, this court has  adopted 
 a per se rule barring the admission of a collateral source of payment for an injury into 
 evidence for any purpose.  Nevada recognizes a limited exception to the collateral 
 source rule for workers' compensation payments. In Cramer v. Peavy, this court 
 expressly held that NRS 616C.215(10) creates an exception to the collateral source rule.  
 Pursuant to NRS 616C.215(10), “[i]n any trial of an action by the injured employee . . . 
 against a person other than the employer or a person in the same employ, the jury must 
 receive proof of the amount of all payments made or to be made  by the insurer or             
 the Administrator [of the Division of Industrial Relations]." The court must then instruct 
 the jury to follow the court's damages instructions without reducing any award by the 
 amount of workers' compensation paid, thus leaving unaltered the general  substantive law 
 on calculating damages. The jury-instruction language specifically  suggested by the 
 statute reads: 
 
  Payment of workmen's compensation benefits by the insurer, or in the case of  
  claims involving the Uninsured Employers' Claim Account or a subsequent injury 
  account the Administrator, is based upon the fact that a compensable industrial  
  accident occurred, and does not depend upon blame  or fault. If the plaintiff does  
  not obtain a judgment in his or her favor in this case, the plaintiff is not required to 
  repay his or her employer, the insurer or the Administrator any amount paid to the 
  plaintiff or paid on behalf of the plaintiff by the plaintiff's employer, the insurer or 
  the Administrator. 
 
  If you decide that the plaintiff is entitled to judgment against the defendant, you  
  shall find damages for the plaintiff in accordance with the court's instructions on  
  damages and return your verdict in  the plaintiff's favor in the amount so found  
  without deducting the amount of any compensation benefits paid to or for the  
  plaintiff. The law provides a means by which any compensation benefits will  
  be repaid from your award. 
 
 We have previously recognized that this statute benefits both the plaintiff and the 
 defendant by preventing jury speculation as to workers' compensation benefits 
 received.  
 
 616C.215(10)'s application to "any trial" gives the statute universal applicability to 
 trials involving a plaintiff receiving workers' compensation payments, at least when 
 the plaintiff is required to first use any recovery to reimburse the insurer for 
 amounts paid. 
 
See Tri-County Equip. & Leasing, LLC v. Klinke, 128 Nev. 352, 355–56 (2012) (quotations 

omitted, and emphasis added). 
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   Assuming, arguendo, that this Court applies Nevada law, NRS §616C.215 as interpreted 

by Klinke preserves COPPERPOINT’S lien rights because the underlying lien arose from a 

workers’ compensation matter.  In Klinke, the Nevada Supreme Court stated that NRS §616C.215 

creates an exception to the collateral source rule in any workers’ compensation matter.  NRS 

§616C.215 contains a jury instruction wherein jurors are directed to award damages as warranted 

without regard for collateral payments.  As the jury instruction notes, “the law provides a means 

by which any compensation benefits will be repaid from your award.”  Additionally, Klinke was 

decided after NRS §42.021’s 2004 passage by voters.  The Nevada Supreme Court in Klinke did 

not qualify its directive regarding NRS §616C.215’s applicability to “any trial” stemming from a 

workers’ compensation matter, thusly NRS §616C.215 can only be held to apply to the instant 

case and so recognizes COPPERPOINT’S lien.   

 Plaintiffs’ attempts to persuade this court that NRS §42.021 somehow precludes 

COPPERPOINT’S lien rights is nothing more than an attempt to couch the law of this case in the 

most lopsided way possible, all to their benefit, of course.  In Klinke, the Nevada Supreme Court 

made it clear that NRS §616C.215 protects a workers’ compensation carrier’s lien rights in “any” 

matter.  See Tri-County Equip. & Leasing, LLC v. Klinke, 128 Nev. 352, 355–56 (2012).  Klinke 

was decided in 2012, subsequent to NRS § 42.021’s 2004 passage by voters.   

 In light of the foregoing, Plaintiffs’ assertion in Footnote 4 of their Motion should be 

ignored.  Without citing any authority whatsoever, Plaintiffs contend that “[i]n cases other than 

medical malpractice, the workers’ compensation carrier has a lien in an action by an employee 

against a third party.  NRS 616C.215.”  In reality, NRS §616C.215 does not contain such a 

limitation.  Nor does any Nevada Supreme Court case state that NRS §616C.215 does not apply 

to a workers’ compensation claimant’s third-party claim stemming from medical malpractice.  To 

the contrary, Klinke, protects a workers’ compensation carriers’ lien rights in “any” matter.  See 
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Tri-County Equip. & Leasing, LLC v. Klinke, 128 Nev. 352, 355–56 (2012).  Thus, NRS §42.021 

does not bar COPPERPOINT’s lien rights and the instant Motion should therefore be denied.   

1. The Settlement Agreement Between Plaintiffs and the Defendants in the Prior 
Medical Malpractice Action is Irrelevant.   
 

          Plaintiffs argue that “A Settlement Agreement Stated That the Collateral Source Payments 

Would be Introduced at Trial, Thereby Barring COPPERPOINT from Any Lien or Credit.”  See 

Plaintiffs’ Motion for Partial Summary Judgement at pg. 9.  Quite apart from the fact that the 

alleged settlement agreement references “health insurance” as opposed to workers’ compensation 

benefits, Plaintiffs and the medical malpractice defendants had no authority to bind 

COPPERPOINT via their settlement.  See Bank of Cal. v. White, 14 Nev. 373, 376 (1879) (stating 

that “[a contract] has no application whatever as against any party who is a stranger to the 

instrument”).   

 Here, Plaintiffs have not presented any evidence indicating that COPPERPOINT agreed to 

waive its lien rights under NRS §616C.215, which apply in “any trial” wherein the plaintiff 

received workers’ compensation benefits.  See Tri-County Equip. & Leasing, LLC v. Klinke, 128 

Nev. 352, 355–56 (2012).  What’s more, Plaintiffs’ claim that “the parties agree and acknowledge 

by reason of the admission of collateral source evidence, there was a substantial likelihood the 

jury would not have awarded any damages for past medical expenses or related costs” is 

essentially meaningless in light of their obligations under NRS §616C.215.  Plaintiffs’ Motion for 

Partial Summary Judgment at pg. 9.   

 The truth is that NRS §616C.215(10) states that “the jury must receive proof of the 

amount of all payments made or to be made by the [workers’ compensation] insurer…” (emphasis 

added).  In the event a jury finds for the Plaintiff, NRS §616C.215(10) further requires the court 

to instruct the jury to award damages without reduction due to a collateral source as “[t]he law 
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provides a means by which any compensation benefits will be repaid from your award.”  

Plaintiffs have no authority to modify the above procedure articled in NRS §616C.215(10), 

especially without the workers’ compensation lienholder’s consent.  Their argument here is a 

nonstarter.     

2. Plaintiffs’ Arguments Regarding Statutory Interpretation Must Be Ignored 
Because NRS § 616C.215(10) Unambiguously Protects COPPERPOINT’S Lien.   

  
 In Orion Portfolio Servs. 2, LLC v. Cty. Of Clark ex rel. Univ. Med. Ctr., the Nevada 

Supreme Court stated that:  

 The construction of a statute is a question of law, which we review de novo.  When a 
 statute is clear and unambiguous, this court gives effect to the plain and ordinary 
 meaning of the words and does not resort to the rules of construction.  Where a 
 statute's language is ambiguous, however, the court must look to legislative history and 
 rules of statutory interpretation to determine its meaning.  A statute's language is 
 ambiguous when it is  capable of more than one reasonable interpretation.  Internal 
 conflict can also render a statute ambiguous. 
 
 . . . 
 
 The Legislature's intent is the primary consideration when interpreting an  ambiguous 
 statute. 
 
 . . . 
 
See Orion Portfolio Servs. 2, LLC v. Cty. Of Clark ex rel. Univ. Med. Ctr., 126 Nev. 397, 402–03 

(2010) (emphasis added, and citations omitted). 

 Here, further analysis beyond NRS § 616C.215’s plain language is unwarranted because 

NRS §616C.215(10) unambiguously protects a workers’ compensation carrier’s lien rights in 

“any trial.”  See Tri-County Equip. & Leasing, LLC v. Klinke, 128 Nev. 352, 355–56 (2012).  

Through enacting NRS § 616C.215, the Nevada Legislature granted all workers’ compensation 

carriers, such as COPPERPOINT, a statutory lien on the proceeds of all third-party settlements 

through which the carrier has expended benefits.  The Legislature further specified that evidence 

of such payments “must” be introduced into evidence whereupon the jury would award 
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compensation, if warranted, without reduction of the collateral payments.  Finally, the Legislature 

articulated via NRS §616C.215(10) that the workers’ compensation benefits would be “repaid” 

from the jury award.  Simply stated, there is no room in the analysis for differential treatment for 

third-party medical malpractice claims as Plaintiffs allege.    

 In Tri-County Equip. & Leasing, LLC v. Klinke, 128 Nev. 352, 355–56 (2012), the Nevada 

Supreme Court held that NRS § 616C.215 applies to “any trial” without limitation.  Despite NRS 

§42.021’s 2004 passage, the Court carved out no limitation for trials resulting from medical 

malpractice.  There is no ambiguity here except from that introduced by Plaintiffs in an effort to 

obtain further workers’ compensation benefits in addition to their windfall settlement.  

Accordingly, any further statutory interpretation analysis is unnecessary and should be avoided by 

this Court.        

3. Plaintiffs Reliance Upon California Law Must Be Disregarded as NRS §616A.010 
Specifically Forbids Courts from Liberally Construing Workers’ Compensation 

Statutes in Favor of the Injured Worker. 
 
 Here, Plaintiffs’ argument is based on the legally erroneous premise that Nevada courts 

must liberally construe workers’ compensation statutes in favor of the injured worker.   See 

Plaintiffs Motion for Partial Summary Judgment at pp. 13–16.  Plaintiffs argue that this Court 

should adopt the California Supreme Court’s holdings in Barme v. Wood, 37 Cal. 3d 174, 689 

P.2d 446 (1984) and Graham v. Workers' Comp. Appeals Bd., 210 Cal. App. 3d 499, 258 Cal. 

Rptr. 376 (1989) because they erroneously believe that Nevada law mandates a liberal 

construction of workers’ compensation statutes.    

 However, the Nevada Legislature forbid the approach Plaintiffs argue this Court adopt.  

NRS §616A.010 specifically forbids courts from liberally construing workers’ compensation 

statutes in favor of the injured worker.  Importantly, in Law Offices of Barry Levinson, P.C. v. 

Milko, 124 Nev. 355, 363, 184 P.3d 378, 384 (2008), the Nevada Supreme Court stated that 
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“under this (the neutrality) rule, we have rejected tests derived from jurisdictions in which liberal 

construction is the law.”    

 Accordingly, pursuant to Milko, this court must reject the California Supreme Court’s tests 

in Barme v. Wood, 37 Cal. 3d 174, 689 P.2d 446 (1984) and Graham v. Workers' Comp. Appeals 

Bd., 210 Cal. App. 3d 499, 258 Cal. Rptr. 376 (1989) because Cal. Lab. Code §3202 requires that 

California courts liberally construe workers’ compensation statutes in favor of the injured worker.  

Indeed, under Milko, any test “derived from jurisdictions in which liberal construction is the law” 

must be disregarded because adjudication based on liberal construction cannot be reconciled with 

NRS §616A.010’s clear mandate that courts undertake a balanced interpretation of workers’ 

compensation statutes.  See id.  Thus, Plaintiffs’ reliance on California law is irrelevant to this 

Court’s determination of whether COPPERPOINT has a valid lien on the proceeds of Plaintiffs’ 

medical malpractice settlement.   

B. Arizona Law Controls the Instant Dispute Because the Weight of Interstate 
Authority Indicates that Once an Employee Files a Workers’ Compensation 

Claim, the Law of that State Must Administer the Claim. 
 

In GMC v. Eighth Judicial Dist. Court of Nev., the Nevada Supreme Court adopted the 

Restatement (Second) of Conflict of Laws regarding conflict of laws issues arising in tort.  See 

GMC v. Eighth Judicial Dist. Court of Nev., 122 Nev. 466, 468, 134 P.3d 111, 113 (2006).  As to 

workers’ compensation matters, the Restatement (Second) of Conflict of Laws states that:  

A peculiarity of the area is that usually relief under a particular statute may be 
obtained only in the state of its enactment. This is because the statutes normally 
provide for their enforcement by special administrative tribunals and such tribunals 
do not consider themselves competent to give relief under any statute but their 
own. 
. . . 

 
See Restat 2d of Conflict of Laws, §185 (2nd 1988).  Further, the restatement provides that:  
 

The local law of the state under whose workmen's compensation statute an 
employee has received an award for an injury determines what interest the person 
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who paid the award has in any recovery for tort or wrongful death that the 
employee may obtain against a third person on account of the same injury. 
 

See Restat 2d of Conflict of Laws, §185 (2nd 1988). 
 
 Here, HARPER sustained a compensable industrial injury in Arizona.  COPPERPOINT 

accepted her claim under Arizona law.  HARPER received an award of compensation under 

Arizona law, including medical and wage replacement benefits.  While a resident of Arizona, 

Plaintiff HARPER required emergency medical treatment in Nevada for the injuries stemming 

from her Arizona workers’ compensation claim.   

 On October 23, 2019, COPPERPOINT mailed a Notice of Claim Status to HARPER 

advising her that pursuant to ARS §23-1023, she is not entitled to further benefits in light of her 

refusal to repay COPPERPOINT’S lien.   

 All worker's compensation benefits received by HARPER have been in accord with 

Arizona law.  Pursuant to the Restatement (Second) of Conflict of Laws §185, the local law of the 

state where a workers’ compensation claimant received an award determines all subsequent 

subrogation rights.  As such, Arizona law—not Nevada law—must govern COPPERPOINT’S 

subrogation rights because HARPER received workers' compensation benefits under Arizona law.   

 While the Nevada Supreme Court has never directly addressed a conflict of laws issue 

arising out of a workers’ compensation claim, the weight of interstate authority mirrors the 

approach adopted by the Restatement (Second) of Conflict of Laws.  For example, in Quiles v. 

Heflin Steel Supply Co., the Arizona Supreme Court ruled that workers’ compensation acts are 

substantive and that the law of the state where the injured worker filed a claim and received 

benefits must govern all subsequent aspects of claim administration.  See Quiles v. Heflin Steel 

Supply Co., 145 Ariz. 73, 78, 699 P.2d 1304, 1309 (Ariz. Ct. App. 1985).   
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In Quiles, the workers’ compensation claimant suffered an industrial injury when a Heflin 

Steel employee improperly unloaded wire from a truck, causing the wire to fall on the claimant.  

See id. at pg. 1306.  At the time of his injury, the claimant was a resident of California and 

employed by a California employer.  See id. at pp. 1305–06.  The claimant filed his claim for 

workers’ compensation benefits in California, even though the injury occurred in Arizona.  See id. 

at pg. 1306.  The claimant’s workers’ compensation carrier expended over $50,000 to provide 

benefits to the claimant.  See id.  

 The carrier filed a lawsuit against Heflin Steel.  See id.  The claimant filed a motion to 

intervene, which the trial court granted.  However, the trial court dismissed the claimant’s 

complaint in intervention under the theory that it was barred by ARS §23-1023 and ARS §12-542.  

The claimant appealed on the basis that California law, as the law of the state where he received 

workers’ compensation benefits, would have allowed his complaint in intervention.  See id.   

 In reversing the trial court, the Arizona Court of Appeals held that courts must apply the 

law of the state where the claimant received benefits in foreign state litigation arising out of 

workers’ compensation matters.  See id. at pg. 1308.  The court noted that:  

In the present case we are dealing with a California worker, a California employer, 
and an application for workers' compensation benefits from California.  Under 
these circumstances we hold the rights as between the worker and the employer 
and its carrier (or the worker and the carrier) are governed by California law, not 
by A.R.S. §23-1023. The carrier commenced this action within one year of the date 
of injury pursuant to rights given to it under the applicable California statutes.  
 
Arizona has adopted a policy of allowing a worker injured in a multistate context 
to choose the state in which to seek compensation.  A.R.S. §23-904(B) permits a 
foreign worker injured in this state to enforce his rights against his employer in this 
state if they can reasonably be determined by the courts in this state. Quiles sought 
and received compensation in California. We hold that workers' compensation 
rights are substantive not merely procedural and therefore once the worker 
has exercised his choice of where to seek compensation the compensation 
scheme of that state shall apply. 

 
See id. at pp. 1308–09 (citations omitted, and emphasis added).  
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 Here, like the claimant in Quiles who litigated in a foreign state concerning his workers’ 

compensation benefits, so too HARPER seeks to litigate in a foreign state benefits related to her 

Arizona worker’s compensation claim.  HARPER sustained an industrial injury in Arizona while 

a resident of Arizona and received workers’ compensation benefits under Arizona law.  Applying 

any law other than Arizona law would substantially alter HARPER’S workers’ compensation 

rights.  Accordingly, this court should deny the instant Motion for Partial Summary Judgement in 

its entirety because it seeks to apply Nevada law.   

In the context of workers’ compensation subrogation matters, the Iowa Supreme Court has 

expressly ruled that subrogation rights must be determined in accord with the law of the state 

under which the claimant has received benefits.  See Moad v. Dakota Truck Underwriters, 831 

N.W.2d 111, 118 (Iowa Ct. App. 2015).  In Moad, the claimant suffered an industrial injury.  See 

id. at pg. 112.  The carrier reported the incident to South Dakota’s workers’ compensation 

administrator, who administered all relevant benefits under South Dakota law.  See id.  The 

claimant’s survivors filed an action in Iowa to recover damages on behalf of the deceased.  See id.  

The carrier filed a notice asserting its lien rights.  See id.  

Plaintiffs moved to strike the lien on the basis that Iowa law did not permit a lien under 

such circumstances.  See id. at pg.113.  The trial court granted Plaintiff’s motion to strike, 

applying Iowa law.  See id.  On appeal, the Iowa Supreme Court reversed the trial court, noting 

that:  

Based on our review of the applicable provisions of the Restatement (Second) and 
the conflict of laws caselaw, we conclude  there are sound reasons for 
applying  section 185 to this case. Although conflict rules are rarely 
perfect, section 185 in most cases will provide a clear rule of decision for workers' 
compensation carriers and claimants alike. Because workers' compensation is 
designed to be an efficient method for dealing with workplace injuries, we view 
the application of section 185 as superior to the more open-ended considerations of 
the most-significant-relationship tests. 

0686



 

 
 
 

 

 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

16 

 
See id. at pg. 118.   
 
 Importantly, in Moad, the Iowa Supreme Court rejected the most-significant-relationship 

test in favor of the Restatement (Second) of Conflict of Laws §185 locus test.  See id.  In doing so, 

the court noted the predictability and efficiency of §185’s locus of claim test.  See id.  

Accordingly, this court should hold as the Iowa Supreme Court did in Moad, and apply the local 

law of the state wherein Harper filed her workers’ compensation claim.   

1. This Court Lacks Jurisdiction to Grant Any Remedy as Under Both Arizona 
Law, All Workers’ Compensation Appeals MUST First Be Heard Through 

Administrative Review.   
 
 Pursuant to ARS §23-1022, an injured worker is prohibited from proceeding in any private 

right of action against his or her employer or the employer’s workers’ compensation carrier.1  To 

the contrary, ARS §23-1022 provides that the workers’ compensation system is an injured 

worker’s exclusive remedy against both the employer and the employer’s carrier.   

ARS §23-947 establishes the procedure under which a claimant may administratively 

appeal a determination of the workers’ compensation carrier.  Under ARS §23-947 (A), an 

aggrieved party must request a hearing before the Arizona Industrial Commission within ninety 

(90) days of the date the carrier mailed the notice.  Failure to request a hearing within the allotted 

ninety (90) day period results in the decision becoming “final and res judicata” pursuant to ARS 

§23-947 (B).   

What’s more, Arizona law also establishes the procedure through which a judicial court 

can review a workers’ compensation case.  First, the Industrial Commission of Arizona will hold 

 
1 Under ARS §23-1022, an injured worker may file a tort claim against the Employer in certain 
circumstances, including when the injured workers sustains an injury through the Employer’s 

“willful misconduct.”  While ARS 23-906 grants employees the right to reject workers’ 

compensation benefits and proceed in tort, any such election must be issued prior to the date of 
injury.  As HARPER did not reject workers’ compensation benefits prior to her injury, all aspects 

of her claim must be administered under Arizona workers’ compensation law.       
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a hearing on the matter in accordance with ARS §23-941 if the claimant timely requests a hearing.  

The administrative law judge will issue a final order resolving all legal and factual issues.  

Subsequent to the administrative law judge issuing his or her final order, the only avenue to 

further appeal is for the aggrieved party to file a petition for writ of certiorari with the Arizona 

Court of Appeals, as established by ARS §23-951.   

ARS §23-951 also establishes a judicial court’s limited role in reviewing a workers’ 

compensation matter.  First, the court’s only role is limited to (1) whether the administrative law 

judge acted “without or in excess of its power” and (2) whether the administrative law judge’s 

findings of fact support the order.  Second, under ARS §23-951, the court is limited to either (1) 

affirming or (2) setting aside the award.  At no point does ARS §23-951 allow a judicial court to 

grant a Motion for Partial Summary Judgment as Plaintiffs seek.       

In light of the above-mentioned statutes, this matter is improperly before this Court.  The 

instant case is currently pending before the Arizona Industrial Commission and any judicial 

review of the same is thusly unripe.    

2. Similar to Nevada Law, ARS §23-1023 Grants COPPERPOINT a Lien on All 
Proceeds of Third-Party Settlements.   

 
 Applying Arizona law, COPPERPOINT has a valid lien as ARS §23-1023 similarly grants 

workers’ compensation carriers lien rights in medical malpractice settlements.  ARS §23-1023 

(D) states that:  

 ARS §23-1023.    Liability of third persons to injured employee; election of remedies 

D. If the employee proceeds against the other person, compensation and medical, 
surgical and hospital benefits shall be paid as provided in this chapter and the 
insurance carrier or other person liable to pay the claim shall have a lien on the 
amount actually collectable from the other person to the extent of such 
compensation and medical, surgical and hospital benefits paid. This lien shall not 
be subject to a collection fee. The amount actually collectable shall be the total 
recovery less the reasonable and necessary expenses, including attorney fees, 
actually expended in securing the recovery. In any action arising out of an 

0688



 

 
 
 

 

 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

18 

aggravation of a previously accepted industrial injury, the lien shall only apply to 
amounts expended for compensation and treatment of the aggravation. The 
insurance carrier or person shall contribute only the deficiency between the amount 
actually collected and the compensation and medical, surgical and hospital benefits 
provided or estimated by this chapter for the case. Compromise of any claim by the 
employee or the employee’s dependents at an amount less than the compensation 
and medical, surgical and hospital benefits provided for shall be made only with 
written approval of the insurance carrier or self-insured employer liable to pay the 
claim. 

 
See ARS §23-1023 (2020).  Further, in State Compensation Fund v. Nelson, the Arizona Supreme 

Court explained that:  

According to this statute, the Fund "shall have a lien on the amount actually 
collectable." The statute describes the "amount actually collectable" as the "total 
recovery less the reasonable and necessary expenses." The issue, therefore, 
"resolves into a determination of what sums constitute the 'amount actually 
collectable' or the 'amount actually collected.'"  We believe that the "total 
recovery" refers only to the total sum of money awarded by judgment. It should be 
noted that the phrase "amount actually collectable" refers to the sum of money the 
compensation carrier's lien rights can reach, not when the funds can be reached. 

 
See State Comp. Fund v. Nelson, 153 Ariz. 450, 453, 737 P.2d 1088, 1091 (1987).  
 
 Under ARS §23-1022, COPPERPOINT has a valid lien on Plaintiffs’ medical malpractice 

settlement.  Indeed, ARS §23-1022 specifically grants COPPERPOINT lien rights in cases of any 

aggravation of an industrial injury, including through medical malpractice.  As the Arizona 

Supreme Court explained in State Comp. Fund v. Nelson, the carrier’s lien rights extend to “the 

amount actually collectible” as subtracting “reasonable and necessary” expenses from the “total 

recovery” received via judgement.  Accordingly, COPPERPOINT’S lien is valid under Arizona 

law and the instant Motion must therefore be denied.    

WHEREFORE, Defendants, COPPERPOINT MUTUAL INSURANCE HOLDING 

COMPANY and COPPERPOINT GENERAL INSURANCE COMPANY, respectfully requests 

that the District Court grant the following relief:  

1) That the District Court DENY Plaintiffs’ Motion for Partial Summary Judgment.   
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2) That the District Court award COPPERPOINT MUTUAL INSURANCE 

HOLDING COMPANY and COPPERPOINT GENERAL INSURANCE 

COMPANY attorneys’ fees for having to defend against Plaintiffs' motion. 

Dated this 9th day September 2020.  

HOOKS MENG & CLEMENT 
By: 

 
       Sami Randolph 

DALTON L. HOOKS, JR., ESQ. 
       SAMI RANDOLPH, ESQ. 

Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE 
HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE 
COMPANY 

 
 
 
 

AFFIRMATION PURSUANT TO NRS 239B.030 
 

 The undersigned does hereby affirm that the preceding Opposition filed concerning Clark 

County, District Court Case No.:  A-20-814541-C does not contain the social security number of 

any person. 

  

Sami Randolph      September 9, 2020 
DALTON L. HOOKS, JR., ESQ.    Date 
SAMI RANDOLPH, ESQ. 
HOOKS MENG & CLEMENT 
2820 W. Charleston Blvd., Ste. C-23 
Las Vegas, NV 89102 
Telephone No.:   (702) 766-4672 
Facsimile No.:    (702) 919-4672 
Attorneys for Defendants  
COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and 
COPPERPOINT GENERAL INSURANCE COMPANY 
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CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that on the 9th day of September 2020, the forgoing 

COPPERPOINT MUTUAL INSURANCE HOLDING COMPANY and COPPERPOINT 

GENERAL INSURANCE COMPANY’S OPPOSITION TO PLAINTIFFS' MOTION FOR 

PARTIAL SUMMARY JUDGMENT was served on the following by Electronic Service to all 

parties on the Odyssey Service List.   

JASON R. MAIER, ESQ. 
MAIER GUTIERREZ & ASSOCIATES 
8816 SPANISH RIDGE AVENUE 
LAS VEGAS NV 89148 
Attorney for Plaintiffs DARIA HARPER and DANIEL WININGER 

 
JOHN P. BLUMBERG, ESQ. 
BLUMBERG LAW CORPORATION 
444 W OCEA BLVD., STE 1500 
LONG BEACH CA 90802-4330 
Attorney for Plaintiffs DARIA HARPER and DANIEL WININGER 

 

JAMES KJAR, ESQ. 
JON SCHWALBACH, ESQ. 
KJAR, McKENNA & STOCKALPER LLP 
841 APOLLO STREET, SUITE 101 
EL SEGUNDO CA 90245 
Attorneys for Defendants  

KENNETH MARSHALL SILBERBERG and LAW OFFICES OF MARSHALL SILBERBERG 

 

THOMAS S. ALCH, ESQ. 
SHOOP, A PROFESSIONAL LAW CORPORATION 
9701 WILSHIRE BLVD., STE 950 
BEVERLY HILLS CA 90212 
 
      Dated this 9th day of  September 2020.   
 
  
      /s/ Terry Rodriguez 
      An Employee of HOOKS MENG & CLEMENT 
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