
IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

EDDIE MARTEL (also known as MARTEL-
RODRIGUEZ), MARY ANNE CAPILLA, 
JANICE JACKSON-WILLIAMS and 
WHITNEY VAUGHAN, on behalf of 
themselves and all others similarly situated, 

Appellants,  

vs.  

HG STAFFING LLC; AND MEI-GSR 
HOLDINGS LLC, 

Respondents.  

  

Docket Number: 82161 

District Court Case No.: CV16-
01264 

 

  

 

  

 
 
 

 

JOINT APPENDIX VOLUME 3 OF 16 
 

Mark R. Thierman, Nev. Bar No. 8285 
Joshua D. Buck, Nev. Bar No. 12187 
Leah L. Jones, Nev. Bar No. 13161 

Joshua R. Hendrickson, Nev. Bar No. 12225 
THIERMAN BUCK LLP 

7287 Lakeside Drive 
Reno, Nevada 89511 
Tel. (775) 284-1500 
Fax. (775) 703-5027 

Attorneys for Plaintiffs-Appellants 

 

 

 

 

Electronically Filed
Aug 11 2021 05:15 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 82161   Document 2021-23404



ORDERS ON APPEAL  

DATE DESCRIPTION VOLUME PAGES 

6/7/2019 Order Granting in Part and Denying 
in Part Respondents’ Motion to 
Dismiss First Amended Complaint  

10 2013 - 2027 

11/3/2020 Order Granting Respondents’ 
Motion for Summary Judgment 

15 2942 - 2964 

6/21/2021 
Order Granting Motion for 
Clarification of November 3, 2020 
Order; Order Clarifying Prior Order 

16 3125 - 3131 

ALPHABETICAL INDEX 

DATE DESCRIPTION VOLUME PAGES 

5/5/2021 

Appellants’ Motion for Clarification 
of November 3, 2020 Order 
Granting Summary Judgment in 
Favor of Defendants 

16 3038 - 3124 

6/3/2019 

Appellants’ Response in Opposition 
to Respondents’ Motion for 
Summary Judgment on All Claims 
Asserted by Plaintiffs Martel, 
Capilla and Vaughan 

10 1919 - 2012 

7/1/2020 

Appellants’ Response in Opposition 
to Respondents’ Motion for 
Summary Judgment/Summary 
Adjudication  

14 2680 - 2830 

2/5/2018 

Appellants’ Response in Opposition 
to Respondents’ Motion to Dismiss 

 

  

3 540 - 631 



2/28/2019 

Appellants’ Response in Opposition 
to Respondents’ Motion to Dismiss 
Appellants’ First Amended 
Complaint 

8 1476 - 1644 

6/29/2018 
Appellants’ Supplement to 
Appellants’ Opposition to 
Respondents’ Motion to Dismiss  

4 776 - 809 

4/3/2019 

Appellants’ Supplemental Authority 
in Support of Appellants’ 
Opposition to Respondents’ Motion 
to Dismiss 

9 1790 - 1865 

6/14/2016 Class Action Complaint 1 1 - 109 

1/29/2019 First Amended Complaint  5 906 - 1060 

6/15/2016 Jury Demand  1 110 - 111 

11/25/2020 
Notice of Appeal to Nevada 
Supreme Court  

15 2994 - 3037 

6/28/2019 

Notice of Entry of Order Granting 
in Part and Denying in Part 
Respondents’ Motion to Dismiss 
First Amended Complaint 

10 2042 - 2059 

8/10/2021 

Notice of Entry of Order Granting 
Motion for Clarification of 
November 3, 2020 Order; Order 
Clarifying Prior Order 

16 3132 - 3142 

11/6/2020 
Notice of Entry of Order Granting 
Respondents’ Motion for Summary 
Judgment 

15 2968 - 2993 

5/7/2020 
Order Denying Respondents’ 
Petition 

12 2375 - 2376 



6/7/2019 
Order Granting in Part and Denying 
in Part Respondents’ Motion to 
Dismiss First Amended Complaint 

10 2013 – 2027 

6/21/2021 
Order Granting Motion for 
Clarification of November 3, 2020 
Order; Order Clarifying Prior Order 

16 3125 - 3131 

11/3/2020 
Order Granting Respondents’ 
Motion for Summary Judgment 

15 2945 - 2967 

10/9/2018 
Order Granting Respondents’ 
Motion to Dismiss 

5 884 - 894 

12/27/2017 Order Lifting Stay  1 129 

1/9/2019 Order RE: Motion for 
Reconsideration  

5 895 - 905 

7/20/2018 Order RE: Motion to Dismiss  4 881 – 883 

8/1/2017 Order RE: Stipulation to Stay All 
Proceedings  

1 128 

7/17/2019 
Order RE: Stipulation to Stay All 
Proceedings and Toll of the Five-
Year Rule 

12 2372 – 2374 

7/18/2016 
Proof of Service on Counsel of 
Record for HG Staffing, LLC 

1 124 - 127 

7/18/2016 
Proof of Service on Counsel of 
Record for MEI-GSR Holdings, 
LLC dba Grand Sierra Resort 

1 120 - 123 

7/18/2016 
Proof of Service on HG Staffing, 
LLC 

1 116 - 119 

7/18/2016 
Proof of Service on MEI-GSR 
Holdings, LLC dba Grand Sierra 
Resort 

1 112 - 115 



6/28/2019 
Respondents’ Answer to First 
Amended Class Action Complaint  

10 2060 - 2069 

5/23/2019 

Respondents’ Motion for Summary 
Judgment on All Claims Asserted 
by Plaintiffs Martel, Capilla, and 
Vaughn 

10 1866 - 1918 

6/9/2020 
Respondents’ Motion for Summary 
Judgment, or in the Alternative, 
Summary Adjudication – Part 1 

12 2377 - 2549 

6/9/2020 
Respondents’ Motion for Summary 
Judgment, or in the Alternative, 
Summary Adjudication – Part 2 

13 2550 - 2679 

1/22/2018 
Respondents’ Motion to Dismiss – 
Part 1 

1 130 - 240 

1/22/2018 
Respondents’ Motion to Dismiss – 
Part 2 

2 241 - 480 

1/22/2018 
Respondents’ Motion to Dismiss – 
Part 3 

3 481 - 539 

2/15/2019 
Respondents’ Motion to Dismiss 
Appellants’ First Amended 
Complaint with Prejudice – Part 1 

5 1061 - 1123 

2/15/2019 
Respondents’ Motion to Dismiss 
Appellants’ First Amended 
Complaint with Prejudice – Part 2 

6 1124 - 1363 

2/15/2019 
Respondents’ Motion to Dismiss 
Appellants’ First Amended 
Complaint with Prejudice – Part 3 

7 1364 - 1475 

6/10/2019 

Respondents’ Reply in Support of 
Motion for Summary Judgment on 
All Claims Asserted by Plaintiff 
Martel   

10 2028 - 2041 



2/22/2018 
Respondents’ Reply in Support of 
Motion to Dismiss  

3 632 - 652 

3/11/2019 
Respondents’ Reply in Support of 
Motion to Dismiss Amended 
Complaint  

9 1645 - 1789 

7/16/2020 

Respondents’ Reply in Support of 
Respondents’ Motion for Summary 
Judgment, or in the Alternative 
Summary Adjudication 

15 2831 - 2944 

7/8/2019 

Respondents’ Second Motion for 
Summary Judgment as to Plaintiff 
Martel; Motion for Summary 
Adjudication on Plaintiffs’ Lack of 
Standing to Represent Union 
Employees; and Motion for 
Summary Judgment as to Plaintiff 
Jackson-Williams – Part 1 

11 2070 - 2309 

7/8/2019 

Respondents’ Second Motion for 
Summary Judgment as to Plaintiff 
Martel; Motion for Summary 
Adjudication on Plaintiffs’ Lack of 
Standing to Represent Union 
Employees; and Motion for 
Summary Judgment as to Plaintiff 
Jackson-Williams – Part 2 

12 2310 - 2371 

6/29/2018 
Respondents’ Supplement in 
Support of Motion to Dismiss  

4 653 - 775 

7/19/2018 
Transcript from 7/19/2018 Hearing 
on Motion to Dismiss 

4 810 - 880 

 

 



CHRONOLOGICAL INDEX 

DATE DESCRIPTION VOLUME PAGES 

6/14/2016 Class Action Complaint 1 1 - 109 

6/15/2016 Jury Demand  1 110 - 111 

7/18/2016 
Proof of Service on MEI-GSR 
Holdings, LLC dba Grand Sierra 
Resort 

1 112 - 115 

7/18/2016 
Proof of Service on HG Staffing, 
LLC 

1 116 - 119 

7/18/2016 
Proof of Service on Counsel of 
Record for MEI-GSR Holdings, 
LLC dba Grand Sierra Resort 

1 120 - 123 

7/18/2016 
Proof of Service on Counsel of 
Record for HG Staffing, LLC 

1 124 - 127 

8/1/2017 Order RE: Stipulation to Stay All 
Proceedings  

1 128 

12/27/2017 Order Lifting Stay  1 129 

1/22/2018 
Respondents’ Motion to Dismiss – 
Part 1 

1 130 - 240 

1/22/2018 
Respondents’ Motion to Dismiss – 
Part 2 

2 241 - 480 

1/22/2018 
Respondents’ Motion to Dismiss – 
Part 3 

3 481 - 539 

2/5/2018 
Appellants’ Response in Opposition 
to Respondents’ Motion to Dismiss  

3 540 - 631 

2/22/2018 
Respondents’ Reply in Support of 
Motion to Dismiss  

3 632 - 652 

6/29/2018 
Respondents’ Supplement in 
Support of Motion to Dismiss  

4 653 - 775 



6/29/2018 
Appellants’ Supplement to 
Appellants’ Opposition to 
Respondents’ Motion to Dismiss  

4 776 - 809 

7/19/2018 
Transcript from 7/19/2018 Hearing 
on Motion to Dismiss 

4 810 - 880 

7/20/2018 Order RE: Motion to Dismiss  4 881 – 883 

10/9/2018 Order Granting Respondents’ 
Motion to Dismiss 

5 884 - 894 

1/9/2019 Order RE: Motion for 
Reconsideration  

5 895 - 905 

1/29/2019 First Amended Complaint  5 906 - 1060 

2/15/2019 
Respondents’ Motion to Dismiss 
Appellants’ First Amended 
Complaint with Prejudice – Part 1 

5 1061 - 1123 

2/15/2019 
Respondents’ Motion to Dismiss 
Appellants’ First Amended 
Complaint with Prejudice – Part 2 

6 1124 - 1363 

2/15/2019 
Respondents’ Motion to Dismiss 
Appellants’ First Amended 
Complaint with Prejudice – Part 3 

7 1364 - 1475 

2/28/2019 

Appellants’ Response in Opposition 
to Respondents’ Motion to Dismiss 
Appellants’ First Amended 
Complaint 

8 1476 - 1644 

3/11/2019 
Respondents’ Reply in Support of 
Motion to Dismiss Amended 
Complaint  

9 1645 - 1789 

4/3/2019 

Appellants’ Supplemental Authority 
in Support of Appellants’ 
Opposition to Respondents’ Motion 
to Dismiss 

9 1790 - 1865 



5/23/2019 

Respondents’ Motion for Summary 
Judgment on All Claims Asserted 
by Plaintiffs Martel, Capilla, and 
Vaughn 

10 1866 - 1918 

6/3/2019 

Appellants’ Response in Opposition 
to Respondents’ Motion for 
Summary Judgment on All Claims 
Asserted by Plaintiffs Martel, 
Capilla and Vaughan 

10 1919 - 2012 

6/7/2019 Order Granting in Part and Denying 
in Part Respondents’ Motion to 
Dismiss First Amended Complaint  

10 2013 - 2027 

6/10/2019 

Respondents’ Reply in Support of 
Motion for Summary Judgment on 
All Claims Asserted by Plaintiff 
Martel   

10 2028 - 2041 

6/28/2019 

Notice of Entry of Order Granting 
in Part and Denying in Part 
Respondents’ Motion to Dismiss 
First Amended Complaint 

10 2042 - 2059 

6/28/2019 
Respondents’ Answer to First 
Amended Class Action Complaint  

10 2060 - 2069 

7/8/2019 

Respondents’ Second Motion for 
Summary Judgment as to Plaintiff 
Martel; Motion for Summary 
Adjudication on Plaintiffs’ Lack of 
Standing to Represent Union 
Employees; and Motion for 
Summary Judgment as to Plaintiff 
Jackson-Williams – Part 1 

11 2070 - 2309 

7/8/2019 
Respondents’ Second Motion for 
Summary Judgment as to Plaintiff 
Martel; Motion for Summary 

12 2310 - 2371 



Adjudication on Plaintiffs’ Lack of 
Standing to Represent Union 
Employees; and Motion for 
Summary Judgment as to Plaintiff 
Jackson-Williams – Part 2 

7/17/2019 
Order RE: Stipulation to Stay All 
Proceedings and Toll of the Five-
Year Rule 

12 2372 – 2374 

5/7/2020 
Order Denying Respondents’ 
Petition 

12 2375 - 2376 

6/9/2020 
Respondents’ Motion for Summary 
Judgment, or in the Alternative, 
Summary Adjudication – Part 1 

12 2377 - 2549 

6/9/2020 
Respondents’ Motion for Summary 
Judgment, or in the Alternative, 
Summary Adjudication – Part 2 

13 2550 - 2679 

7/1/2020 

Appellants’ Response in Opposition 
to Respondents’ Motion for 
Summary Judgment/Summary 
Adjudication  

14 2680 - 2830 

7/16/2020 

Respondents’ Reply in Support of 
Respondents’ Motion for Summary 
Judgment, or in the Alternative 
Summary Adjudication 

15 2831 - 2944 

11/3/2020 
Order Granting Respondents’ 
Motion for Summary Judgment 

15 2945 - 2967 

11/6/2020 
Notice of Entry of Order Granting 
Respondents’ Motion for Summary 
Judgment 

15 2968 - 2993 

11/25/2020 
Notice of Appeal to Nevada 
Supreme Court 

15 2994 - 3037 



5/5/2021 

Appellants’ Motion for Clarification 
of November 3, 2020 Order 
Granting Summary Judgment in 
Favor of Defendants 

16 3038 - 3124 

6/21/2021 
Order Granting Motion for 
Clarification of November 3, 2020 
Order; Order Clarifying Prior Order 

16 3125 - 3131 

8/10/2021 

Notice of Entry of Order Granting 
Motion for Clarification of 
November 3, 2020 Order; Order 
Clarifying Prior Order 

16 3132 - 3142 

 



481



482



483



484



485



486



487



488



489



490



491



492



493



494



495



496



497



498

cdavis
Text Box



499



500



501

cdavis
Text Box



502



503



504



505



Exhibit B 

 

 

 

 

Exhibit B 

506



507



508



509



Exhibit C 

 

 

 

 

Exhibit C 

510



511



Exhibit D 

 

 

 

 

Exhibit D 

512



513



514



515



Exhibit E 

 

 

 

 

Exhibit E 

516



517



Exhibit 5 

 

 

 

 

Exhibit 5 

F I L E D
Electronically
CV16-01264

2018-01-22 04:00:31 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6492495 : yviloria

518



  

- 1 - 
SECOND AMENDED COLLECTIVE AND CLASS ACTION COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 L

A
W

 F
IR

M
, P

C
 

72
87

 L
ak

es
id

e 
D

ri
ve

 
R

en
o,

 N
V

 8
95

11
 

(7
75

) 
28

4-
15

00
 F

ax
 (

77
5)

 7
03

-5
02

7 
E

m
ai

l l
ab

or
la

w
ye

r@
pa

cb
el

l.n
et

 w
w

w
.la

bo
rl

aw
ye

r.
ne

t 
 
Mark R. Thierman, Nev. Bar No. 8285 
mark@thiermanlaw.com 
Joshua D. Buck, Nev. Bar No. 12187 
josh@thiermanlaw.com 
Leah L. Jones, Nev. Bar No. 13161 
leah@thiermanlaw.com 
THIERMAN LAW FIRM, P.C. 
7287 Lakeside Drive 
Reno, Nevada  89511 
Tel. (775) 284-1500 
Fax. (775) 703-5027 
 
Attorneys for Plaintiffs 
 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 
 

TIFFANY SARGENT, BAILEY 
CRYDERMAN, SAMANTHA L. IGNACIO, 
VINCENT M. IGNACIO, HUONG 
(“ROSIE”) BOGGS, and JACQULYN 
WIEDERHOLT, on behalf of themselves and 
all others similarly situated, 
 
             Plaintiffs, 
 
 v. 
  
HG STAFFING, LLC, MEI-GSR 
HOLDINGS LLC d/b/a GRAND SIERRA 
RESORT, and DOES 1 through 50, inclusive, 
 
 Defendant(s). 
 

Case No.: 3:13-CV-453-LRH-WGC
  
SECOND AMENDED COLLECTIVE 
AND CLASS ACTION COMPLAINT 
 
1) Failure to Pay Wages for All Hours 

Worked in Violation of 29 U.S.C. § 201, 
et. seq; 
 

2) Failure to Pay Overtime in Violation of 
29 U.S.C. § 207; 

 
3) Failure to Pay Overtime at the Correct 

Rate, 29 U.S.C. § 207 
 

4) Failure to Compensate for All Hours 
Worked in Violation of NRS 608.140 and 
608.016; 
 

5) Failure to Pay Minimum Wages in 
Violation of the Nevada Constitution and 
NRS 608.250; 
 

6) Failure to Pay Overtime in Violation of 
NRS 608.140 and 608.018; 
 

7) Failure to Timely Pay All Wages Due and 
Owing in Violation of NRS 608.140 and 
608.020-050; and 

 
8) Unlawful Chargebacks in Violation of 

NRS 608.140 and 608.100. 
 

Case 3:13-cv-00453-LRH-WGC   Document 45-1   Filed 06/12/14   Page 2 of 22Case 3:13-cv-00453-LRH-WGC   Document 47   Filed 06/13/14   Page 1 of 21
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INDIVIDUAL COMPLAINT FOR:
 
9) Age Discrimination Violation of 29 

U.S.C. § 621 and NRS 613.330. 
 

 
JURY TRIAL DEMANDED 

 
 

  

COME NOW Plaintiffs TIFFANY SARGENT, BAILEY CRYDERMAN, SAMANTHA 

L. IGNACIO (formerly SCHNEIDER), VINCENT M. IGNACIO, HUONG (“ROSIE”) BOGGS, 

and JACQULYN WIEDERHOLT (“Plaintiffs”), on behalf of themselves and all others similarly 

situated, and allege the following: 

 All allegations in this Complaint are based upon information and belief except for those 

allegations that pertain to the Plaintiffs named herein and their counsel.  Each allegation in this 

Complaint either has evidentiary support or is likely to have evidentiary support after a 

reasonable opportunity for further investigation and discovery. 

JURISDICTION AND VENUE 

1. This Court has original jurisdiction over the federal claims alleged herein 

pursuant to the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 216(b), the Age Discrimination 

in Employment Act (“ADEA”), 29 U.S.C. § 631(a), federal question jurisdiction over this 

action pursuant to 28 U.S.C. § 1331, and supplemental jurisdiction over the state law claims 

alleged herein pursuant to 28 U.S.C. § 1367.  This Court has jurisdiction over the state law 

claims alleged herein because a party seeking to recover unpaid wages has a private right of 

action pursuant to Nevada Revised Statute (“NRS”) sections 608.050, 608.250, 608.140, and the 

Nevada Constitution. 

2. Venue is proper in this Court because one or more of the Defendants named 

herein maintains a principal place of business or otherwise is found in this judicial district and 

many of the acts complained of herein occurred in Washoe County, Nevada. 

3. Pursuant to NRS 608.050(2), this Court has jurisdiction to foreclose the lien for 

the wages alleged due herein on the place of employment, as provided in NRS 108.221 to 

Case 3:13-cv-00453-LRH-WGC   Document 45-1   Filed 06/12/14   Page 3 of 22Case 3:13-cv-00453-LRH-WGC   Document 47   Filed 06/13/14   Page 2 of 21
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108.246, inclusive. A file stamped copy of this Complaint will be filed in the Offices of the 

Records for the County of Washoe for the property upon which these employees worked, 200 

East Second Street, Reno, NV.  

PARTIES 

4. Plaintiff TIFFANY SARGANT (“Plaintiff” or “SARGANT”) is a natural person 

who is and was a resident of the State of Nevada and who, within the last three years, has been 

employed by Defendants as a non-exempt hourly employee at 200 East Second Street, Reno, 

NV.   

5. Plaintiff BAILEY CRYDERMAN (“Plaintiff” or “CRYDERMAN”) is a natural 

person who is and was a resident of the State of Nevada and who, within the last three years, has 

been employed by Defendants as a non-exempt hourly employee at 200 East Second Street, 

Reno, NV.   

6. Plaintiff SAMANTHA L. IGNACIO (formerly SCHNEIDER) (“Plaintiff” or 

“SCHNEIDER”) is a natural person who is and was a resident of the State of Nevada and who, 

within the last three years, has been employed by Defendants as a non-exempt hourly employee 

at 200 East Second Street, Reno, NV.  

7. Plaintiff VINCENT M. IGNACIO (“Plaintiff” or “IGNACIO”) is a natural 

person who is and was a resident of the State of Nevada and who, within the last three years, has 

been employed by Defendants as a non-exempt hourly employee at 200 East Second Street, 

Reno, NV.  

8. Plaintiff HUONG (“ROSIE”) BOGGS (“Plaintiff” or “BOGGS”) is a natural 

person who is and was a resident of the State of Nevada and who, within the last three years, has 

been employed by Defendants as a non-exempt hourly employee at 200 East Second Street, 

Reno, NV.  Defendant terminated Plaintiff BOGGS’ employment on or about July 2013 because 

of her age (over 40).  Plaintiff BOGGS has filed an administrative complaint with the Nevada 

Equal Rights Commission (“NERC”) for age discrimination against Defendants.   

9. Plaintiff JACQULYN WIEDERHOLT (“Plaintiff” or “WIEDERHOLT”) is a 

natural person who is and was a resident of the State of Nevada and who, within the last three 

Case 3:13-cv-00453-LRH-WGC   Document 45-1   Filed 06/12/14   Page 4 of 22Case 3:13-cv-00453-LRH-WGC   Document 47   Filed 06/13/14   Page 3 of 21
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years, has been employed by Defendants as a non-exempt hourly employee at 200 East Second 

Street, Reno, NV. Defendants terminated Plaintiff WIEDERHOLT’s employment on or about 

February 2013 because of her age (over 40). Plaintiff WIEDERHOLT has filed an 

administrative complaint with NERC for age discrimination against Defendants.   

10. Defendant HG STAFFING, LLC, is a Nevada Limited Liability Company whose 

managing member is MER-GSR HOLDINGS, LLC, located at 2500 East Second Street, Reno, 

NV 89585. 

11. Defendant MER-GSR HOLDINGS, LLC is a Nevada Limited Liability Company 

located at 2500 East Second Street, Reno, NV 89585 and whose managing members are ALEX 

MERUELO and LUIS A. ARMONA of 9550 Firestone Blvd., Suite 105, Downey, CA  90241. 

Defendant MER-GSR HOLDINGS, LLC is doing business under the fictitious business name of 

Grand Sierra Resorts, or “GSR”, which is located at 200 East Second Street, Reno, NV 89585.    

12. Defendants, and each of them, are an employer under the provisions of Nevada 

Revised Statutes Chapter 608 and are engaged in commerce for the purposes of the Fair Labor 

Standards Act, 29 U.S.C.§ 201 et. seq.  For labor relations purposes, Defendants are each and 

together constitute the employer and/or joint employer of Plaintiffs and all Plaintiff class 

members (hereinafter referred to as “Class Members”). 

13. The identity of DOES 1-50 is unknown at this time and this Complaint will be 

amended at such time when the identities are known to Plaintiffs.  Plaintiffs are informed and 

believe that each of Defendants sued herein as DOE is responsible in some manner for the acts, 

omissions, or representations alleged herein and any reference to “Defendant,” “Defendants,” or 

“GSR” herein shall mean “Defendants and each of them.” 

FACTUAL ALLEGATIONS 

DEFENDANTS’ OFF THE CLOCK—NO OVERTIME POLICY 

14. At all times relevant herein, Defendants maintained a no overtime rule for all 

employees of the GSR.  The no overtime rule, as enforced, provided that whenever an hourly 

paid employee was required to work more than 8 hours a day or more than 40 hours a week, the 

employee was required, suffered or permitted, with the knowledge of the employer, to work 

Case 3:13-cv-00453-LRH-WGC   Document 45-1   Filed 06/12/14   Page 5 of 22Case 3:13-cv-00453-LRH-WGC   Document 47   Filed 06/13/14   Page 4 of 21
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without compensation—i.e., “off the clock.”  This was achieved by either rounding hours so 

that employees who were technically “on the clock” did not receive pay for all their recorded 

hours worked or by having employees perform work without being logged in to the timekeeping 

system.   

15. If an employee had to perform work before and/or after his or her normal 8 hour 

shift and/or 40 hour workweek, and refused to perform the work at all, the employee was 

“written up” with a disciplinary note.  If the employee worked in excess of his or her normal 8 

hour shift and/or 40 hour workweek and then recorded his or her overtime hours as hours 

worked, the employee was written up for working overtime.  All employees were on a point 

system, and if they had too many write ups, they would be terminated. The employees were told 

to simply clock out and then return to work to continue working off the clock.  This rule applied 

to all hourly employees.  

16. Employees were required to perform various tasks “off the clock”: Employees 

were required to retrieve, return, and reconcile a cash bank of money used in carrying out their 

employment tasks; they were required to attend pre-shift meetings; they were required to 

complete paper work for the employer; they were required to perform cleaning activities; they 

were to attend mandatory trainings and classes. 

17. There is only one employee entrance and exit from the GSR.  Every time an 

employee enters or leaves the building for work purposes, the employee was supposed to swipe 

his or her employee identification card.  Upon information and belief, Defendants maintain 

computer records of all times the employees swiped their badges when entering or leaving the 

premises for work.  

18. Defendants also maintained a time clock for payroll purposes. An employee was 

assigned to a particular time clock.   

19. The company also has surveillance footage showing what the employees were 

doing.   

20. Upon information and belief, a comparison of these records will confirm that 

Defendants did not compensate the employees for all the time they worked because they were 
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required, suffered or permitted to work “off the clock”.  A further comparison of the time 

records between the actual time employees clocked-in/out with the time for which employees 

were paid, will reveal the amount Defendant rounded off employee time and wages. 

21. The total amount of time spent “off-the-clock”—measured from the point in time 

when Plaintiffs and Class Members completed their first principal activity until they actually 

clocked-in and/or until they started receiving compensation—was approximately 15-30 minutes 

each and every workday.  Similarly, the total amount of time spent “off-the-clock”—measured 

from the point in time when Plaintiffs and Class Members completed their last principal activity 

from the point in time when they actually clocked-out and/or stopped receiving compensation—

was between 15-60 minutes each and every workday.    

22. The comparison of the swipe times from when an employee enters and exits the 

GSR to the time clock-in and out time will provide a “just and reasonable” inference that 

Plaintiffs and Class Members on average worked approximately 30 minutes to 90 minutes “off-

the-clock” and without compensation each and every day they worked at GSR. 

DEFENDANTS’ SHIFT JAMMING POLICY 

23. In addition to working employees off the clock, Defendants engaged in the 

unlawful practice known as “shift-jamming.”    

24. Pursuant to NRS 608.018(1), employees who are paid less than one and one half 

times the minimum wage must be paid daily overtime if they work more than 8 hours a day (or 

10 hours in a day if they are on a recognized and agreed upon 4-10 workweek—four days a 

week at ten hours a day).l   

25. NRS 608.0126 defines a “Workday” as a period of 24 consecutive hours which 

begins when the employee begins work. 

26. Upon information and belief, Defendants did not offer health insurance to qualify 

for the lower minimum wage for insured employees. 

27. Thus, hourly employees paid less than $12.375 who the Defendants required, 

suffered or permitted to return to work before the expiration of 16 hours between when they last 

worked for the employer, must be paid at overtime rates until the end of their workday.  
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28. Defendants routinely required employees who were entitled to daily overtime to 

return to work sooner than 16 hours from when they last worked, whether it to be their normal 

job duties or a special event, or mandatory trainings or classes, without paying the proper 

overtime rate. 

DEFENDANTS’ POLICY OF PAYING OVERTIME AT THE INCORRECT RATE 

29. Defendants paid Plaintiffs SARGANT and CRYDERMAN and certain other 

Class Members what it called commissions, piece rates, and/or other non-discretionary 

payments without including the amount paid for these commissions, piece rates, and/or other 

non-discretionary payments in the regular rate for purposes of calculation of overtime payment 

due. 

DEFENDANTS’ POLICY OF CHARGE BACKS 

30. Defendants required employees to rebate their paycheck to cover the cost of cash 

shortages and credit card reversals by the Defendants’ customers. 

COLLECTIVE AND CLASS ACTION ALLEGATIONS 

31. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

32. Plaintiffs bring this action on behalf of themselves and all other similarly situated 

and typical employees as both a collective action under the FLSA and a true class action under 

Nevada law.   The Class is defined as follows: All current and former non-exempt employees 

who were employed by Defendants within three years from the date of filing this 

complaint.  

33. With regard to the conditional certification mechanism under the FLSA, 

Plaintiffs are similarly situated to those that they seek to represent for the following reasons, 

among others: 

A. Defendants employed Plaintiffs as an hourly employees who did not 

receive pay for all hours that Defendants suffered or permitted them to work, and did not 

receive overtime premium pay of one and one half times their regular rate of pay for all 
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hours worked over forty (40) hours in a workweek and, to the extent they did receive 

overtime pay, they received the pay in an incorrect amount.  

B. Plaintiffs’ situation is similar to those they seek to represent because 

Defendants failed to pay Plaintiffs and all other Class Members for all time they were 

required to work “off the clock” and without compensation but with the knowledge 

acquiescence and/or approval (tacit as well as expressed) of Defendants’ managers and 

agents. 

C. Common questions exists whether the time spent by Plaintiffs and all 

other Class Members engaging in pre-shift and post-shift activities “off the clock” is 

compensable under federal law; whether Defendants failed to pay Plaintiffs and Class 

Members for all hours worked; and whether Defendants failed to pay Plaintiffs and 

Class Members overtime at one and one half times their correct regular rate of pay for 

all hours worked in excess of 40 hours a week 

D. Upon information and belief, Defendants employ, and has employed, in 

excess of 500 Class Members within the applicable statute of limitations. 

E. Plaintiffs have already filed or will file their consents to sue with the 

Court.  Consent to sue are not required for state law claims under FRCP 23. 

34. Class treatment is appropriate in this case for the following reasons: 

A. The Class is Sufficiently Numerous: Upon information and belief, 

Defendants employ, and have employed, in excess of 500 Class Members within the 

applicable statute of limitations. 

B. Plaintiffs’ Claims are Typical to Those of Fellow Class Members: Each 

Class Member is and was subject to the same practices, plans, or policies as Plaintiffs—

Defendants required Plaintiffs to work “off the clock” and without compensation; 

Defendants’ engaged in improper shift jamming; Defendants failed to compensate 

Plaintiffs at the legally correct overtime rate; and Defendants engaged in improper 

charge backs.  
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C. Common Questions of Law and Fact Exist: Common questions of law 

and fact exist and predominate as to Plaintiffs and the Class, including, without 

limitation: Whether the time spent by Plaintiff and Class Members engaging in the 

alleged “off-the-clock” work is compensable under Nevada law; whether Defendants’ 

engaged in improper shift jamming; whether Defendants included non-discretionary 

bonuses, commissions or other types of remuneration into the regular rate for overtime 

pay calculations; and whether Defendants engaged in improper charge backs. 

D. Plaintiffs are Adequate Representatives of the Class: Plaintiffs will fairly 

and adequately represent the interests of the Class because Plaintiffs are members of the 

Class, they have issues of law and fact in common with all members of the Class, and 

they do not have interests that are antagonistic to Class Members.   

E. A Class Action is Superior:  A class action is superior to other available 

means for the fair and efficient adjudication of this controversy, since individual joinder 

of all members of the Class is impractical. Class action treatment will permit a large 

number of similarly situated persons to prosecute their common claims in a single forum 

simultaneously, efficiently, and without unnecessary duplication of effort and expense. 

Furthermore, the expenses and burden of individualized litigation would make it 

difficult or impossible for individual members of the Class to redress the wrongs done to 

them, while an important public interest will be served by addressing the matter as a 

class action. Individualized litigation would also present the potential for inconsistent or 

contradictory judgments. 

FIRST CAUSE OF ACTION 

Failure to Pay Wages in Violation of the FLSA, 29 U.S.C. § 201, et seq. 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

35. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein.   
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36. Pursuant to the FLSA, 29 U.S.C. § 201, et seq., Plaintiffs and Class Members are 

entitled to compensation at their regular rate of pay or minimum wage rate, whichever is higher, 

for all hours actually worked. 

37. 29 U.S.C. § 206(a)(l) states that “Every employer shall pay to each of his 

employees who in any workweek is engaged in commerce or in the production of goods for 

commerce, or is employed in an enterprise engaged in commerce or in the production of goods 

for commerce, wages at the following rates: (1) except as otherwise provided in this section, not 

less than (A) $5.85 an hour beginning on the 60th day after the enactment of the Fair Minimum 

Wage Act of 2007; (B) $6.55 an hour, beginning 12 months after that 60th day; and C) $7.25 an 

hour, beginning 24 months after that 60th day.” 

38. Once the work day has begun, all time suffered or permitted by the employer to 

be worked by the employee is compensable at the employee’s regular rate of pay, whether 

scheduled or not.  

39. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and the 

Class Members for all hours worked. 

40. Defendants’ unlawful conduct has been widespread, repeated, and willful. 

Defendants knew or should have known that its policies and practices have been unlawful and 

unfair. 

41. Wherefore, Plaintiffs demand for themselves and for all others similarly situated, 

that Defendants pay Plaintiffs and all other members of the Class their minimum hourly wage 

rate or their regular rate of pay, whichever is greater, for all hours worked during the relevant 

time period alleged herein together with liquidated damages, attorneys’ fees, costs, and interest 

as provided by law. 

/ / / 

/ / / 

/ / / 

/ / / 
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SECOND CAUSE OF ACTION 

(Failure to Pay Overtime Wages in Violation of the FLSA, 29 U.S.C. § 207) 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

42. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein.  

43. 29 U.S.C. Section 207(a)(1) provides as follows:  “Except as otherwise provided 

in this section, no employer shall employ any of his employees who in any workweek is 

engaged in commerce or in the production of goods for commerce, or is employed in an 

enterprise engaged in commerce or in the production of goods for commerce, for a workweek 

longer than forty hours unless such employee receives compensation for his employment in 

excess of the hours above specified at a rate not less than one and one-half times the regular rate 

at which he is employed.” 

44. Once the work day has begun, all time suffered or permitted by the employer to 

be worked by the employee is compensable at the employee’s regular rate of pay or overtime 

rate of pay, whether scheduled or not.  

45. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and 

Class Members overtime for all hours worked in excess of forty (40) hours in a week in 

violation of 29 U.S.C. Section 207(a)(1). 

46. Defendants’ unlawful conduct has been widespread, repeated, and willful. 

Defendants knew or should have known that its policies and practices have been unlawful and 

unfair. 

47. Wherefore, Plaintiffs demand for themselves and for all others similarly situated, 

that Defendants pay Plaintiffs and all members of the Class one and one half times their regular 

hourly rate of pay for all hours worked in excess of forty (40) hours a week during the relevant 

time period alleged herein together with liquidated damages, attorneys’ fees, costs, and interest 

as provided by law.  

/ / / 
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THIRD CAUSE OF ACTION 

Failure to Pay Overtime Wages at the Correct Rate in Violation of the FLSA, 29 U.S.C. § 207 

(On Behalf of Plaintiffs SARGANT and CRYDERMAN and Class Members  

Against All Defendants) 

48. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

49. 29 U.S.C. Section 207(e) defines the regular rate “at which an employee is 

employed shall be deemed to include all remuneration for employment paid to, or on behalf of, 

the employee” (with certain exceptions not relevant here) divided by the hours worked.   

50. By failing to include “commissions” and other non-discretionary payments in the 

total sum earned before dividing by hours worked, Defendants failed to pay the correct hourly 

rate for overtime hours worked. 

51. Defendants’ unlawful conduct has been widespread, repeated, and willful. 

Defendants knew or should have known that its policies and practices have been unlawful and 

unfair. 

52. Wherefore, Plaintiffs demand for themselves and for all others similarly situated, 

that Defendants pay and reimburse Plaintiffs and all members of the Class at the correct 

overtime rate one and one half times their regular hourly rate of pay for all hours worked in 

excess of forty (40) hours a week during the relevant time period alleged herein together with 

liquidated damages, attorneys’ fees, costs, and interest as provided by law.  

FOURTH CAUSE OF ACTION 

Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and 608.016 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

53. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein.  

54. NRS 608.140 provides that an employee has a private right of action for unpaid 

wages. 
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55. NRS 608.016 states that “An employer shall pay to the employee wages for each 

hour the employee works.”  Hours worked means anytime the employer exercises “control or 

custody” over an employee.  See NRS 608.011 (defining an “employer” as “every person 

having control or custody . . . of any employee.”).  Pursuant to the Nevada Administrative Code, 

hours worked includes “all time worked by the employee at the direction of the employer, 

including time worked by the employee that is outside the scheduled hours of work of the 

employee.”  NAC 608.115(1). 

56. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and 

Class Members for all hours worked in violation of NRS 608.140 and 608.016. 

57. Although the statute of limitations for minimum wage violations is two years, 

there is no express statute of limitations for violations of NRS 608.140 and 608.016 and, 

therefore, the three-year statute contained in NRS 11.190(3) for statutory violations applies. 

58. Wherefore, Plaintiffs demand for themselves and for all Class Members payment 

by Defendants at the regular hourly rate of pay for all hours worked during the during the 

relevant time period alleged herein together with attorneys’ fees, costs, and interest as provided 

by law. 

FIFTH CAUSE OF ACTION 

Failure to Pay Minimum Wages in Violation of the Nevada Constitution and NRS 608.250 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

59. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

60. Article 15 Section 16 of the Nevada Constitution sets forth the requirements the 

minimum wage requirements in the State of Nevada and further provides that “[t]he provisions 

of this section may not be waived by agreement between an individual employee and an 

employer. . . .   An employee claiming violation of this section may bring an action against his 

or her employer in the courts of this State to enforce the provisions of this section and shall be 

entitled to all remedies available under the law or in equity appropriate to remedy any violation 
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of this section, including but not limited to back pay, damages, reinstatement or injunctive 

relief.  An employee who prevails in any action to enforce this section shall be awarded his or 

her reasonable attorney’s fees and costs.” 

61. NRS 608.250 (1) provides that “Except as otherwise provided in this section, the 

Labor Commissioner shall, in accordance with federal law, establish by regulation the minimum 

wage which may be paid to employees in private employment within the State. The Labor 

Commissioner shall prescribe increases in the minimum wage in accordance with those 

prescribed by federal law, unless the Labor Commissioner determines that those increases are 

contrary to the public interest.”   

62. NRS 608.260 states “If any employer pays any employee a lesser amount than 

the minimum wage prescribed by regulation of the Labor Commissioner pursuant to the 

provisions of NRS 608.250, the employee may, at any time within 2 years, bring a civil action 

to recover the difference between the amount paid to the employee and the amount of the 

minimum wage. A contract between the employer and the employee or any acceptance of a 

lesser wage by the employee is not a bar to the action.” 

63. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and 

Class Members for all hours worked in violation of the Nevada Constitution and NRS 608.250. 

64. Wherefore, Plaintiffs demand for themselves and for all Class Members payment 

by Defendants at their regular hourly rate of pay or the minimum wage rate, whichever is 

higher, for all hours worked during the relevant time period alleged herein together with 

attorneys’ fees, costs, and interest as provided by law. 

SIXTH CAUSE OF ACTION 

Failure to Pay Overtime Wages in Violation of NRS 608.140 and 608.018 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

65. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 
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66. NRS 608.140 provides that an employee has a private right of action for unpaid 

wages.   

67. NRS 608.018(1) provides as follows: 
 

An employer shall pay 1 1/2 times an employee’s regular wage rate 
whenever an employee who receives compensation for employment at a 
rate less than 1 1/2 times the minimum rate prescribed pursuant to NRS 
608.250 works:  (a) More than 40 hours in any scheduled week of work; 
or (b) More than 8 hours in any workday unless by mutual agreement the 
employee works a scheduled 10 hours per day for 4 calendar days within 
any scheduled week of work. 

 
68. NRS 608.018(2) provides as follows: 

 
An employer shall pay 1 1/2 times an employee’s regular wage rate 
whenever an employee who receives compensation for employment at a 
rate not less than 1 1/2 times the minimum rate prescribed pursuant to 
NRS 608.250 works more than 40 hours in any scheduled week of work. 

 

69. By failing to compensate Plaintiffs and Class Members for the time spent 

engaging in off-the-clock activities identified above, Defendants failed to pay Plaintiffs and 

Class Members daily overtime premium pay for all hours worked over eight (8) hours in a 

workday to those Class Members who were paid a regular rate of less than one and one half 

times the minimum wage premium pay and, failed to pay a weekly premium overtime rate of 

time and one half their regular rate for all members of the Class who worked in excess of  forty 

(40) hours in a week in violation of NRS 608.140 and 608.018. 

70. Although the statute of limitations for minimum wage violations is two years, 

there is no express statute of limitations for violations for failure to pay overtime rates of pay 

pursuant to NRS 608.140 and 608.018 and, therefore, the three-year statute contained in NRS 

11.190(3) for statutory violations applies. 

71. Wherefore, Plaintiffs demand for themselves and for Class Members that 

Defendants pay Plaintiffs and Class Members one and one half times their “regular rate” of pay 

for all hours worked in excess of eight (8) hours in a workday and in excess of forty (40) hours 

a workweek during the relevant time period alleged herein together with attorneys’ fees, costs, 

and interest as provided by law. 
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SEVENTH CAUSE OF ACTION 

Failure to Timely Pay All Wages Due and Owing Upon Termination Pursuant to NRS 

608.140 and 608.020-.050 

(On Behalf of All Plaintiffs and Class Members Against All Defendants) 

72. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

73. NRS 608.140 provides that an employee has a private right of action for unpaid 

wages.   

74. NRS 608.020 provides that “[w]henever an employer discharges an employee, 

the wages and compensation earned and unpaid at the time of such discharge shall become due 

and payable immediately.”   

75. NRS 608.040(1)(a-b), in relevant part, imposes a penalty on an employer who 

fails to pay a discharged or quitting employee: “Within 3 days after the wages or compensation 

of a discharged employee becomes due; or on the day the wages or compensation is due to an 

employee who resigns or quits, the wages or compensation of the employee continues at the 

same rate from the day the employee resigned, quit, or was discharged until paid for 30-days, 

whichever is less.”   

76. NRS 608.050 grants an “employee lien” to each discharged or laid-off employee 

for the purpose of collecting the wages or compensation owed to them “in the sum agreed upon 

in the contract of employment for each day the employer is in default, until the employee is paid 

in full, without rendering any service therefor; but the employee shall cease to draw such wages 

or salary 30 days after such default.”   

77. By failing to pay Plaintiffs and Class Members who are former employees of 

Defendants for all hours worked in violation of the federal and state laws identified herein, 

Defendants have failed to timely remit all wages due and owing to Plaintiffs and Class 

Members who are former employees. 
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78. Despite demand, Defendants willfully refuse and continue to refuse to pay 

Plaintiffs and Class Members who are former employees all the wages that were due and owing 

upon the termination of their employment. 

79. Wherefore, Plaintiffs demand thirty (30) days wages under NRS 608.140 and 

608.040, and an additional thirty (30) days wages under NRS 608.140 and 608.050, for all Class 

Members who have terminated employment from Defendants during the relevant time period 

alleged herein together with attorneys’ fees, costs, and interest as provided by law. 

EIGHTH CAUSE OF ACTION 

Unlawful Chargebacks in Violation of NRS 608.100 

(On Behalf of Plaintiffs SARGANT and CRYDERMAN and Class Members  

Against All Defendants) 

80. Plaintiffs reallege and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein. 

81. NRS 608.140 provides that an employee has a private right of action for unpaid 

wages.   

82. NRS 608.100 provides that “It is unlawful for any employer to require an 

employee to rebate, refund or return any part of the wage, salary or compensation earned by and 

paid to the employee.” 

83. By engaging in the conduct described above, Defendants unlawfully rebated 

Plaintiffs and Class Members’ paychecks to cover the costs of cash shortages and credit card 

reversals. By doing so, Defendants unlawfully retained Plaintiffs’ and Class Members’ wages 

that, to this day, remain unpaid and owing.   

84. Wherefore, Plaintiffs demand restitution for all rebated wages during the relevant 

time period alleged herein together with attorneys’ fees, costs, and interest as provided by law. 

/ / / 

/ / / 

/ / / 

/ / / 
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NINTH CAUSE OF ACTION 

Age Discrimination in Violation of NRS 613.330 and 29 USC Sections 621-634 

(On Behalf of Plaintiffs BOGGS and WIEDERHOLT and Class Members 

Against All Defendants) 

85. Plaintiffs reallage and incorporate by this reference all the paragraphs above in 

this Complaint as though fully set forth herein.  

86. Nevada state law and the Age Discrimination in Employment Act of 1967 

(ADEA) protect individuals who are 40 years of age or older from employment discrimination 

based on age.  

87. It is unlawful under Nevada’s equal employment opportunity laws, NRS 

613.310-613.345 (“EEO Laws”), for an employer to discriminate against an employee based on 

an employee’s age. Specifically, “it is an unlawful employment practice for an employer: (a) 

To fail or refuse to hire or to discharge any person, or otherwise to discriminate against any 

person with respect to the person’s compensation, terms, conditions or privileges of 

employment, because of his or her . . . age . . .; or (b) To limit, segregate or classify an 

employee in a way which would deprive or tend to deprive the employee of employment 

opportunities or otherwise adversely affect his or her status as an employee, because of his or 

her . . . age . . . .”  NRS 613.330. 

88. It is similarly unlawful for an employer to discriminate against an employee 

based on the employee’s age under federal law. 29 USC Sections 621 provides that it is 

“unlawful for an employer--(1) to fail or refuse to hire or to discharge any individual or 

otherwise discriminate against any individual with respect to his compensation, terms, 

conditions, or privileges of employment, because of such individual’s age; (2) to limit, 

segregate, or classify his employees in any way which would deprive or tend to deprive any 

individual of employment opportunities or otherwise adversely affect his status as an employee, 

because of such individual's age; or (3) to reduce the wage rate of any employee in order to 

comply with this chapter.” 
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89. Defendants terminated Plaintiff BOGGS’ employment on or about July 2013 

because of her age (over 40).  

90. Defendants terminated Plaintiff WIEDERHOLT’s employment on or about 

February 2013 because of her age (over 40).  

91. Defendants’ conduct was willful. 

92. Defendants violated Nevada’s EEO Laws and the ADEA in committing the 

above acts in that Defendants discriminated against Plaintiffs because of Plaintiffs’ age. 

93. Plaintiffs timely filed administrative complaints with the Nevada Equal Rights 

Commission (“NERC”) for age discrimination against Defendants. 

94. Plaintiffs timely filed charges with the Equal Employment Opportunity 

Commission (“EEOC”) for age discrimination against Defendants. 

95. Plaintiffs have exhausted or will exhaust their administrative remedies with 

NERC and EEOC.  

96. The Defendants’ conduct as alleged above constitutes age discrimination in 

violation of the EEO LAWS and the ADEA.  The stated reasons for Defendants’ conduct were 

not the true reasons, but instead were pretext to hide Defendants’ discriminatory animus. 

97. Plaintiffs are further informed and believe that Defendants have engaged in 

systematic age discrimination by maintaining and enforcing a policy of terminating employees 

over 40 on the basis of age. 

98. Defendants intentionally, and with malice and oppression, discriminated against 

Plaintiffs and Class Members because of their age.  As a direct and proximate result of this 

Defendants’ policy, practice and procedure, Plaintiffs and Class Members have sustained 

significant general and special damages to be proven at trial.  Plaintiffs, on behalf of 

themselves and Class Members, seek all damages and remedies available under law, including, 

but not necessarily limited to, back pay, compensatory, consequential, and punitive damages, 

attorneys’ fees, costs, and interest. 

/ / / 

/ / / 
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JURY TRIAL DEMANDED 

Plaintiffs hereby demand a jury trial pursuant to FRCP 38. 

PRAYER FOR RELIEF 

 Wherefore Plaintiffs, by themselves and on behalf of all Class Members, pray for relief 

as follows relating to their collective and class action allegations: 

1. For an order conditionally certifying this action under the FLSA and providing 

notice to all members of the Class so they may participate in this lawsuit; 

2. For an order certifying this action as a traditional class action under Nevada 

Rule of Civil Procedure Rule 23 on behalf of each of the Class; 

3. For an order appointing Plaintiffs as the Representatives of the Class and their 

counsel as Class Counsel; 

4. For damages according to proof for regular rate pay under federal laws for all 

hours worked; 

5. For damages according to proof for minimum rate pay under federal law for all 

hours worked; 

6. For damages according to proof for overtime compensation at the applicable rate 

under federal law for all hours worked over 40 per week; 

7. For liquidated damages pursuant to 29 U.S. C. § 216(b); 

8. For damages according to proof for regular rate pay under NRS 608.140 and 

608.016 for all hours worked; 

9. For damages according to proof for minimum wage rate pay under the Nevada 

Constitution and NRS 608.250 for all hours worked; 

10. For damages according to proof for overtime compensation at the applicable rate 

under NRS 608.140 and 608.018 for all hours worked for those employees who 

earned a regular rate of less than one and one half times the minimum wage for 

hours worked in excess of 8 hours per day and/or for all subclass members for 

overtime premium pay of one and one half their regular rate for all hours worked 

in excess of 40 hours per week; 
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11. For sixty days of waiting time penalties pursuant to NRS 608.140 and 608.040-

.050; 

12. For restitution of unpaid wages pursuant to NRS 608.140 and 608.100; 

13. For damages according to proof pursuant to Nevada State EEO laws and the 

ADEA. 

14. For interest as provided by law at the maximum legal rate; 

15. For reasonable attorneys’ fees authorized by statute; 

16. For costs of suit incurred herein; 

17. For pre-judgment and post-judgment interest, as provided by law, and  

18. For such other and further relief as the Court may deem just and proper. 

 

DATED: June 12, 2014 THIERMAN LAW FIRM, P.C. 

 
/s/ Leah L. Jones 
Mark R. Thierman 
Joshua D. Buck 
Leah L. Jones 
 
Attorneys for Plaintiff
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3655 
Mark R. Thierman, Nev. Bar No. 8285 
mark@thiermanbuck.com 
Joshua D. Buck, Nev. Bar No. 12187 
josh@thiermanbuck.com 
Leah L. Jones, Nev. Bar No. 13161 
leah@thiermanbuck.com 
THIERMAN BUCK, LLP 
7287 Lakeside Drive 
Reno, Nevada 89511 
Tel. (775) 284-1500 
Fax. (775) 703-5027 
 
Attorneys for Plaintiffs  
 

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA IN AND 
  

FOR THE COUNTY OF WASHOE 
 
EDDY MARTEL (also known as MARTEL-
RODRIGUEZ), MARY ANNE CAPILLA, 
JANICE JACKSON-WILLIAMS, and 
WHITNEY VAUGHAN on behalf of 
themselves and all others similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
HG STAFFING, LLC, MEI-GSR 
HOLDINGS LLC d/b/a GRAND SIERRA 
RESORT, and DOES 1 through 50, inclusive, 
 
              Defendants. 

Case No.: 16-cv-01264 
 
Dept. No.: XIV 
 
PLAINTIFFS’ OPPOSITION TO 
DEFENDANTS’ MOTION TO DISMISS 
 

 

Plaintiffs EDDY MARTEL (also known as MARTEL-RODRIGUEZ), MARY ANNE 

CAPILLA, JANICE JACKSON-WILLIAMS, and WHITNEY VAUGHAN (“Plaintiffs”), on 

behalf of themselves and all others similarly situated hereby respond to Defendants’ Motion to 

Dismiss.  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Defendants Motion to Dismiss (“Motion” or “Mot.”) is based on a disingenuous 

presentation of the federal District Court’s Orders in the related Sargent v. HG Staffing, LLC 

(“Sargent”).  Specifically, and contrary to Defendants’ assertion, no class certification analysis 

F I L E D
Electronically
CV16-01264

2018-02-05 02:30:00 PM
Jacqueline Bryant
Clerk of the Court
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has ever been undertaken for the Plaintiffs here or any of GSR’s employees on their Nevada 

State law wage and hour claims because the federal District Court in Sargent incorrectly based 

its decision to dismiss the GSR employees’ Nevada wage claims on the premise that Nevada 

employees do not have a private right to sue under Chapter 608 of the Nevada Revised Statute 

(“NRS”) prior to ever reaching the merits of the employees’ class certification arguments.  

Because the Supreme Court of Nevada, in Neville v. Terrible Herbst, Inc., resoundingly 

rejected that notion and held that Nevada employees do indeed have a right to sue their 

employers in court for violations of Chapter 608, Defendants’ arguments have no basis in fact 

or in law.  See Neville v. Eighth Judicial District Court in & for Cty. of Clark, Case No. 70696, 

133 Nev. Adv. Op. 95, 2017 WL 6273614, at *4 (Nev. Dec. 7, 2017) (Dec. 7, 2017). 

Furthermore, there is no issue or claim preclusions because the court in Sargent 

explicitly based its decision to decertify the Sargent plaintiffs’ federal Fair Labor Standards 

Act (“FLSA”) claims on the reasoning that the employee plaintiffs’ claims were not similarly 

situated to the named plaintiffs.  See Sargent et al v. HG Staffing, 171 F.Supp. 3d 1063 (D. 

Nev. March 22, 2106).  The court’s decision necessarily precludes all of Defendants’ 

arguments that the claims of Plaintiffs here are “identical” to the claims of the Sargent 

plaintiffs; indeed, if they were identical class certification would have been granted and the 

Plaintiffs here would still be part of that ongoing action.  Likewise, Defendants’ so-called “first 

to file” argument is inapplicable.   

Defendants Motion also relies on the faulty argument that an invalid collective 

bargaining agreement (“CBA”) somehow prevents Plaintiff Williams from proceeding in this 

action because it is a question of law.  Although Plaintiffs’ vehemently deny the CBA refenced 

by Defendants is valid, whether it is valid or not and, ultimately, whether it “provides otherwise 

for overtime” must be fully briefed in order to give this Court the facts and law upon which to 

make such decisions.  Regardless, even if Defendants are correct, Defendants make no such 

argument precluding Plaintiff Capilla and other employees from proceeding with this action. 

Moreover, Defendants’ statute of limitations argument is in reality an improper and 

premature attempt to summarily adjudicate an issue relevant to an affirmative defense—
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namely, the length of the limitations period.  In other words, Defendants are not arguing that 

Plaintiffs’ claims are barred by the applicable statute of limitations, but they are merely arguing 

that Plaintiffs’ damages should be limited to a two-year period.  This affirmative defense does 

not form the grounds for a motion to dismiss.  Indeed, Defendants acknowledge that one or 

more of the Named Plaintiffs do have valid claims, even based on a two-year period.   

And finally, other than the issue of the pleading standards set forth by Johnson v. 

Travelers, Nevada Power Co. v. Eighth Judicial Dist. Court of Nevada ex rel. Cty of Clark, and 

Landers, none of the arguments Defendants’ make are appropriate for consideration on a 

Nevada Rule of Civil Procedure (“NRCP”) 12 motion to dismiss.  For these reasons more fully 

set forth below, Defendants’ motion to dismiss must be denied in its entirety.   

II. PROCEDURAL HISTORY 

 Plaintiffs filed their original complaint on June 14, 2016 in the Second Judicial District 

Court of the State of Nevada in and for the County of Washoe.  Plaintiffs filed their jury 

demand the next day.  Defendants removed to the Federal District Court, District of Nevada on 

July 25, 2106.  That court remanded back to this Court on December 6, 2016.   

Plaintiffs allege various causes of action for unpaid wages on behalf of themselves and 

all similarly situated individuals for failure to: (1) compensate for all hours worked in violation 

of NRS 608.140 and 608.016; (2) pay minimum wages in violation of the Nevada Constitution; 

(3) pay overtime in violation of NRS 608.140 and 608.018; and (4) failure to timely pay all 

wages due and owing in violation of NRS 608.140 and 608.020-050.  Id.     

Defendants filed their motion to dismiss on January 12, 2017 and Plaintiffs filed their 

Opposition on February 2, 2017.   

The Parties stipulated, and the Court granted a stay of all proceedings pending the 

Supreme Court of Nevada’s decision in Neville v. Terrible Herbst.  The Parties filed a status 

report in light of the Neville decision and the Court lifted the Stay and withdrew Defendants 

1/12/17 motion to dismiss on December 27, 2017.   

Defendants filed their renewed motion to dismiss on January 12, 2018.  
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III. LEGAL ARGUMENT 

Nevada’s wage and hour statutes provided under NRS Chapter 608 are remedial in 

nature.  See Terry v. Sapphire Gentlemen’s Club, 130 Nev. Adv. Op. 87 (2014).  As such, 

NRS Chapter 608 must be liberally construed in order to effectuate the purpose of the 

legislation.  Int’l Game Tech., Inc. v. Second Judicial Dist. Court ex rel. Cnty. of Washoe, 124 

Nev. 193, 201, 179 P.3d 556, 560-61 (2008) (“[R]emedial statutes . . . should be liberally 

construed to effectuate the intended benefit.”); Eddington v. Eddington, 119 Nev. 577, 80 P.3d 

1282, 1287 (2003) (“[S]tatutes with a protective purpose should be liberally construed in order 

to effectuate the benefits intended to be obtained.”); Colello v. Administrator, Real Est. Div., 

100 Nev. 344, 347, 683 P.2d 15, 17 (1984) (recognizing that “[s]tatutes with a protective 

purpose should be liberally construed in order to effectuate the benefits intended to be 

obtained.”); SIIS v. Campbell, 109 Nev. 997, 1001, 862 P.2d 1184, 1186 (1993) (citing the 

“long-standing policy to liberally construe workers’ compensation laws to protect injured 

workers and their families”); Hardin v. Jones, 102 Nev. 469, 471, 727 P.2d 551, 552 (1986) 

(applying same principle to unemployment statute).  The purpose of NRS Chapter 608 is to 

protect the health and welfare of workers employed in private enterprise and provide concrete 

safeguards concerning hours of work, working conditions, and employee compensation. See 

NRS 608.005 (“The Legislature hereby finds and declares that the health and welfare of 

workers and the employment of persons in private enterprise in this State are of concern to the 

State and that the health and welfare of persons required to earn their livings by their own 

endeavors require certain safeguards as to hours of service, working conditions and 

compensation therefor.”). 

Likewise, the class action process provides for important public policy goals that have 

long been recognized by the judiciary.  United States Supreme Court Justice Douglas reasoned, 

“The class action is one of the few legal remedies the small claimant has against those who 

command the status quo.” Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 186, 94 S. Ct. 2140, 

2156, 40 L. Ed. 2d 732 (1974) (Douglas, J, dissenting).1  This sentiment holds true here, and is 
                                                           

1 The footnote to Justice Douglas’ dissent cites to Judge Weinstein writing in the N.Y. 
Law Journal, May 2, 1972, p. 4, col. 3, who said:  
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comparable to that of the Las Vegas Sands’ former casino employees who sought damages for 

failure to provide a statutorily required 60-day notice before closure:  
 

This case involves multiple claims, some for relatively small individual sums. 
Counsel for the would-be class estimated that, under the most optimistic 
scenario, each class member would recover about $1,330. If plaintiffs cannot 
proceed as a class, some – perhaps most – will be unable to proceed as 
individuals because of the disparity between their litigation costs and what they 
hope to achieve.  

 Local Joint Executive Bd. of Culinary/Bartender Trust Fund v. Las Vegas Sands, Inc., 244 F.3d 

1152, 1163 (9th Cir), cert. denied, 534 U.S. 973,122 S. Ct. 395 (2001) (“Local Joint Executive 

Bd.”) (“Class actions … may permit the plaintiffs to pool claims which would be uneconomical 

to litigate individually.”)(citing Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809 (1985)). 

Remarkably, Defendants seem to blame Plaintiffs’ counsel for ongoing litigation on 

behalf of minimum wage employees who have been deprived of proper compensation for the 

work done on behalf and at the direction of GSR.  Contrary to Defendants’ characterization that 

Plaintiffs’ counsel had to “chase down [] plaintiffs” (Mot. at pp. 2:27-3:1) as long as employers 

such as the GSR skirt Nevada wage and hour laws and extract free labor from its employees to 

fund renovations and profits for the Meruelo Group2, employees will search out attorneys who 

                                                                                                                                                                                         
“Where, however, public authorities are remiss in performance of this responsibility for 

reason of inadequate legal authority, excessive workloads or simple indifference, class actions 
may provide a necessary temporary measure until desirable corrections have occurred. The 
existence of class action litigation may also play a substantial role in bringing about more 
efficient administrative enforcement and in inducing legislative action.  

The matter touches on the issue of the credibility of our judicial system. Either we are 
committed to make reasonable efforts to provide a forum for adjudication of disputes involving 
all our citizens—including those deprived of human rights, consumers who overpay for 
products because of antitrust violations and investors who are victimized by insider trading or 
misleading information—or we are not. There are those who will not ignore the irony of courts 
ready to imprison a man who steals some goods in interstate commerce while unwilling to grant 
a civil remedy against the corporation which has benefited, to the extent of many millions of 
dollars, from collusive, illegal pricing of its goods to the public. 

When the organization of a modern society, such as ours, affords the possibility of 
illegal behavior accompanied by widespread, diffuse consequences, some procedural means 
must exist to remedy—or at least to deter—that conduct.” Eisen, 417 U.S. 186, footnote 8.  
 

2 It is true that this case was born out of the original Sargent Action, which was brought 
by plaintiff employees after a change in ownership at the GSR lead to alleged widespread wage 
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are willing to take their cases and attempt to recover at least some of the wages owed to those 

employees.   
 
A. The Facts Alleged In Plaintiffs’ Complaint Plead A Plausible Wage Claims 

Under The Standards Set Forth By Landers And Nevada Law  
 

1. Plaintiffs clearly meet the Supreme Court of Nevada and Landers 
pleadings standard because they have alleged at least one week when 
they worked without being paid their minimum wage. 

All that is required to avoid dismissal are “facts sufficient to establish the necessary 

elements of the claim for relief.”  Johnson v. Travelers Ins. Co., 89 Nev. 467, 472 515 P.2d 68, 

71 (1973).  Here, Plaintiffs’ Complaint has clearly alleged that Defendants’ policy of 

“requiring various employees to perform work activities without compensation … either by 

rounding hours so that employees who were technically on the clock did not receive pay for all 

their hours worked or by having employees perform work without being logged in to the 

timekeeping system” could not be more clear.  These facts are “not just labels used in the 

complaint” and are more than sufficient to meet the Nevada pleading requirements. Nevada 

Power Co. v. Eighth Judicial Dist. Court of Nevada ex rel Cty or Clark, 120 Nev. 948, 960, 

102 P.3d 578, 586 (2004).    

Defendant’s citation to Landers v. Quality Communications, Inc., actually supports 

Plaintiffs’ position.  In Landers the Ninth Circuit held, “We decline to impose a requirement 

that a plaintiff alleging failure to pay minimum wages or overtime wages must approximate the 

number of hours worked without compensation.  However, at a minimum the plaintiff must 

allege at least one workweek when he worked in excess of forty hours and was not paid for the 
                                                                                                                                                                                         
and hour violations and age discrimination. Following a brief period of bank ownership, the 
GSR was purchased on a fire sale by the Meruelo Group, which owns and operates Defendants 
HG Staffing LLC and MEI-GSR Holdings LLC d/b/a Grand Sierra Resort. See 
http://archive.rgj.com/article/20110223NEWS/110223042/New-owners-Grand-Sierra-Resort-
announced (last visited Aug. 26, 2015).  The new ownership took over and changed everything, 
slashing and burning labor costs in an attempt to maximize profits and create a new Vegas-style, 
younger looking, casino.  Defendants have, in many ways, achieved their desired result but at a 
real cost to its employees; a cost that was both unlawful and immoral. In order to achieve its 
goal, Defendants extracted free labor from its hard-working employees and eliminated its older 
workforce in favor of younger employees. Accordingly, GSR employees continue to seek to 
bind together to remedy the wrongs committed by Defendants. 
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excess hours in that workweek or was not paid minimum wages.”  Landers v. Quality 

Commc’ns, Inc., 771 F.3d 638, 646 (9th Cir. 2014), as amended (Jan. 26, 2015), cert. denied, 

135 S. Ct. 1845, 191 L. Ed. 2d 754 (2015).  Plaintiffs here have clearly done so.  

In Plaintiffs’ complaint Plaintiffs Capilla and Jackson-Williams alleged they were 

scheduled for, and regularly worked five (5) shifts per week, at least eight (8) hours per shift, 

and forty (40) hours per workweek and worked jammed shifts especially during special events 

such as, but not limited to, concerts, Burning Man, Hot August Nights, and Street Vibrations. 

See Complaint at ¶14.  Plaintiffs Martel and Vaughan worked shifts over eight hours per shift 

one or more times a week on a regular basis and worked jammed shifts during special events 

such as, but not limited to, concerts, Burning Man, Hot August Nights, and Street Vibrations. 

Id. at ¶15.  Plaintiffs also allege that Defendants’ policy, practice, and plan was to either round 

employee hours so that employees who were technically “on the clock” did not receive pay for 

all hours worked, or had employees perform work without being logged into the timekeeping 

system. Id. at ¶16.  These company-wide policies, practices, and plans resulted in 15 minutes 

or more of uncompensated time for Plaintiff Martel (id. at ¶19), two to four hours of 

uncompensated time for Plaintiff Vaughan (id. at ¶21), twenty (20) minutes or more of 

uncompensated time for Plaintiff Jackson-Williams (id. at ¶22) and ten (10) minutes or more of 

uncompensated time for Plaintiff Capilla (id. at 24).  Because Plaintiffs have clearly alleged 

that they worked over eight hours in a day and more than forty hours in a week during at least 

one work week (during special events such as concerts, Burning Man, Hot August Nights, and 

Street Vibrations) Plaintiffs have very clearly plead a plausible minimum wage claim.  These 

factual contentions are more than sufficient to allow the court to draw reasonable inferences 

that Defendants are liable for the misconduct alleged under the Landers standard.   

2. Plaintiffs’ minimum wage claims are supported by Nevada wage and 
hour law because Nevada law has a daily overtime requirement as well 
as a workweek overtime requirement. 

Nevada law consistently and repeatedly affirms that an employee must be paid “wages 

for each hour the employee works.” NRS 608.016 (emphasis added); see also Nev. Const. Art. 

15 §16 (Employers must “pay a wage to each employee of not less than the hourly rates set 
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forth in this section.”).  Overtime is similarly not limited to hours worked in a workweek.  

Nevada maintains a daily overtime requirement which requires overtime pay and one and one-

half times the regular rate of pay for hours worked in excess of eight (8) in a workday for the 

employees at issue here.  NRS 608.018(1). 3  

As a result of Defendants’ unlawful off-the-clock and rounding policies, Plaintiffs have 

shown that they did not receive pay for all time worked by the employees at the direction of 

Defendants, including time worked by the employees outside the scheduled hours of work of 

the employee.” NAC 608.115(1).  And, employees did not receive overtime pay of one and one 

half their regular rate of pay for all hours worked over eight (8) in a workday or for the hours 

worked over forty (40) in a workweek.  In other words, Plaintiffs and all other class members 

did not receive any pay for off-the-clock work required by Defendants, let alone minimum 

wage.  Plaintiffs’ allegations that Defendants failed to pay Plaintiffs the constitutionally 

required minimum wage for all hours worked are thus sufficient to support a claim under 

Section 16(B) of Article 15 of the Nevada State Constitution and the Nevada Revised Statutes 

and Defendants’ motion to dismiss Plaintiffs’ minimum wage claim must be denied.  
 
B. Plaintiffs’ Claims Are Not Barred By Issue Or Claim Preclusion Because 

The Sargent Court Never Certified The Sargent Plaintiffs’ Claims 

Contrary to Defendants’ assertion that the federal court’s decision not to certify the 

employee-plaintiffs’ claims in Sargent somehow has a preclusive effect on the Plaintiffs here is 

incorrect because there is “no law delineating the preclusive effect of an order from one [of 

Nevada’s] courts denying class certification.”  See In re Wal-Mart Wage and Hour Employment 

Practices Litigation, 2008 WL 3179315, *7 (D. Nev. 2008).  The plaintiffs in Sargent et al v. 

HG Staffing, filed their action as a collective action pursuant to the federal Fair Labor Standards 

                                                           
3 NRS 608.018(1) provides the following: An employer shall pay 1 ½ times an 

employee’s regular wage rate whenever an employee who receives compensation for 
employment at a rate less than 1 ½ times the minimum rate pursuant to NRS 608.250 works: 
(a) More than 40 hours in any scheduled week or work; or (b) More than 8 hours in any 
workday unless by mutual agreement the employee works a scheduled 10 hours per day for 
four calendar days within any scheduled week of work.  
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Act (“FLSA”) and as a class action pursuant to FRCP 23 for their state law wage and hour 

claims.4 

In holding that the plaintiffs’ claims were not barred by collateral estoppel, either under 

a theory of issue preclusion or claim preclusion, the court in In re Wal-Mart explained, that 

Nevada has looked to the Restatement (Second) of Judgements to inform its law on preclusion 

issues. In re Wal-Mart, 2008 WL 3179315, *7, citing Edwards v. Ghandour, 159 P.3d 1086, 

1094 (Nev. 2007); Univ. of Nev. v. Tarkanian, 879 P.2d 1180, 1191-92 (Nev. 1994).  The court 

further explained, “[i]n § 41, the Restatement discusses when a person who is not a party to an 

action may be barred even though not a litigant to the prior action.  Among the possibilities is a 

member of a class action even if he is not a class representative.  However, the Restatement 

limits that situation to when the court approves the class action. Restatement (Second) 

Judgments § 41(1)(e), cmt. e & illus. 8.”  Id. at *8 (emphasis added).  

The court further noted that “Nevada’s rules on issue preclusion are not concerned with 

interlocutory rulings” Id., citing Bull v. McCuskey, 615 P.2d 957, 960 (Nev. 1980) overruled on 

other grounds by Ace Truck & Equip. Rentals, Inc. v. Kahn, 746 P.2d 132 (Nev. 1987) (internal 

quotation marks omitted).  The In re Wal-Mart court reasoned that there was no preclusive 

effect in part because “class certification is a non-final, interlocutory decision.” See Nev. R. Civ. 

P. 23(c)(1) (indicating a decision on class certification “may be conditional and may be altered 

or amended before the decision on the merits”).  Many courts have held that the interlocutory 

nature of a certification order prevents satisfying the “final judgment” aspect of issue preclusion 

                                                           
4 FLSA collective actions are distinct from FRCP 23 class actions whereby a 29 U.S.C. 

§ 216(b) collective action requires a party to opt-in to the action by filing a consent to sue with 
the court. This “opt-in” requirement differs from the requirements under FRCP 23 whereby 
under Rule 23(b)(3), each person within the class definition of a certified class is considered to 
be a class member. The court in Sargent decertified the collective action under the FLSA on the 
basis that the plaintiff employees were not similarly situated to each other. The Sargent court 
never certified the Sargent plaintiffs’ Rule 23 claims on two grounds. First, it never reached the 
state law claims because it dismissed them on the incorrect premise that Nevada employees do 
not have a private right of action for wage claims. Second, it reasoned that the Sargent plaintiffs 
failed to provide the court with facts sufficient to allow the court to make “a rigorous analysis, 
that the prerequisites of Rule 23 have been satisfied” for their Nevada Constitution wage claims 
and the age discrimination claims, only. See Sargent, 171 F. Supp. 3d at 1073-74. 
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and have rejected defendant’s attempts to bar subsequent class allegations based on 

decertification of a prior action against the same defendant.  See Fair Housing for Children 

Coal, Inc. v. Porncahi Int’l., 890 F.2d 420 (9th Cir. 1989) (in Rule 23 decertification court 

stated defendant “is simply misguided when it characterizes the district court’s early, tentative 

rulings as a determination of classwide liability. … No final judgment of any kind was 

rendered, no permanent injunction issued, and no damages were awarded.  When no classwide 

determination has been made, Rule 23(c)(1), by its terms, permits amendment and alteration of 

the class.”); Davidson v. RGIS Inventory Specialists, 553 Supp. 2d 703, 706-07 (E.D. Tex. 

2007) (holding that Rule 23 certification decisions held that they were not final judgments for 

issue preclusion purposes, and extending that reasoning to decisions on conditional certification 

under FLSA 16(b)); cf Baldridge v. SBC Commc’ns Inc., 404 F. 3d 930, 931 (5th Cir. 2005) 

(decisions granting or denying conditional certification are not appealable as final judgments 

under 28 U.S.C. § 1291); Camesi v. Univ. of Pittsburgh Med. Ctr., 729 F.3d 239, 242 (3d Cir. 

2013) (same). 
 

1. Because the Sargent action was never certified, the precondition for 
binding Plaintiffs here is not present. 

Similarly, Defendants’ “first-to-file” arguments are inapplicable to the present case. 

Under the first-to-file rule, “[w]hen cases involving the same parties and issues have been filed 

in two different districts,” the first-to-file rule grants “the second district court [the] discretion 

to transfer, stay, or dismiss the second case in the interest of efficiency and judicial economy.” 

Wright v. RBC Capital Markets Corp., 2010 WL 2599010, at *4 (E.D. Cal. June 24, 2010).  The 

Wright court explained, “[t]he rule derives from principles of federal comity.” Id., citing 

Cedars–Sinai Med. Ctr. v. Shalala, 125 F.3d 765, 769 (9th Cir. 1997).  “Its purpose is to avoid 

placing an unnecessary burden on the federal judiciary, and to avoid the embarrassment of 

conflicting judgments.” Id. citing, Church of Scientology of Cal. v. U.S. Dep't of the Army, 611 

F.2d 738, 750 (9th Cir. 1979).  

Defendants citation in support of its first-to-file argument actually supports Plaintiffs, 

here.  In Smith v. Bayer Corp., Respondent (Bayer) moved in Federal District Court for an 
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injunction ordering a West Virginia state court not to consider a motion for class certification 

filed by petitioners (Smith), who were plaintiffs in the state-court action. Smith v. Bayer Corp., 

564 U.S. 299, 131 S. Ct. 2368, 2370, 180 L. Ed. 2d 341 (2011).  Bayer thought such an 

injunction was warranted because, in a separate case, Bayer had persuaded the same Federal 

District Court to deny a similar class-certification motion that had been filed against Bayer by a 

different plaintiff, George McCollins. Id.  The District Court had denied McCollins’ 

certification motion under Fed. Rule Civ. Proc. 23.  Id. The Supreme Court held:  
 

A federal court “may not grant an injunction to stay proceedings in a State court 
except” in rare cases, when necessary to “protect or effectuate [the federal 
court’s] judgments.” 28 U.S.C. § 2283. The Act’s “specifically defined 
exceptions,” Atlantic Coast Line R. Co. v. Locomotive Engineers, 398 U.S. 281, 
286, 90 S.Ct. 1739, 26 L.Ed.2d 234, “are narrow and are ‘not [to] be enlarged by 
loose statutory construction,’” Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 
146, 108 S.Ct. 1684, 100 L.Ed.2d 127. Indeed, “[a]ny doubts as to the propriety 
of a federal injunction against state court proceedings should be resolved in favor 
of permitting the state courts to proceed.” Atlantic Coast Line R. Co., 398 U.S., 
at 297, 90 S.Ct. 1739. The exception at issue in this case, known as the 
“relitigation exception,” authorizes an injunction to prevent state litigation of a 
claim or issue “that previously was presented to and decided by the federal 
court.” Chick Kam Choo, 486 U.S., at 147, 108 S.Ct. 1684. This exception is 
designed to implement “well-recognized concepts” of claim and issue preclusion. 
Ibid. Because deciding whether and how prior litigation has preclusive effect is 
usually the bailiwick of the second court—here, the West Virginia court—
every benefit of the doubt goes toward the state court, see Atlantic Coast Line, 
398 U.S., at 287, 297, 90 S.Ct. 1739. 
 

Smith v. Bayer Corp., 564 U.S. at 2376-77 (emphasis added).  In coming to this holding, the 

Supreme Court noted, “[a]bsent clear evidence that the state courts had adopted an approach to 

State Rule 23 tracking the federal court’s analysis in McCollins’ case, this Court could not 

conclude that they would interpret their Rule the same way and, thus, could not tell whether the 

certification issues in the two courts were the same.” Id. at 2372.   

Furthermore, the Supreme Court rejected the same arguments Defendants make here 

when the Court reasoned:  
 

In general, “[a] ‘party’ to litigation is ‘[o]ne by or against whom a lawsuit is 
brought,’ ” United States ex rel. Eisenstein v. City of New York, 556 U.S. 928, ––
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––, 129 S.Ct. 2230, 2234, 173 L.Ed.2d 1255 (2009), or one who “become[s] a 
party by intervention, substitution, or third-party practice,” Karcher v. May, 484 
U.S. 72, 77, 108 S.Ct. 388, 98 L.Ed.2d 327 (1987). And we have further held 
that an unnamed member of a certified class may be “considered a ‘party’ for the 
[particular] purpos[e] of appealing” an adverse judgment. Devlin v. Scardelletti, 
536 U.S. 1, 7, 122 S.Ct. 2005, 153 L.Ed.2d 27 (2002). But as the dissent in 
Devlin noted, no one in that case was “willing to advance the novel and surely 
erroneous argument that a nonnamed class member is a party to the class-action 
litigation before the class is certified.” Id., at 16, n. 1, 122 S.Ct. 2005 (opinion of 
SCALIA, J.). Still less does that argument make sense once certification is 
denied. The definition of the term “party” can on no account be stretched so far 
as to cover a person like Smith, whom the plaintiff in a lawsuit was denied leave 
to represent. 

Id. at *2380 (emphasis in the original).   

The same reasoning must be applied here. The Sargent plaintiffs failed to obtain class 

certification, which meant that they could not represent other employees in an action against the 

employer, GSR.  As the Supreme Court said in Smith v. Bayer Corp., “absence of a certification 

under [FRCP 23], the precondition for binding [non-named plaintiffs] was not met.  Neither a 

proposed class action nor a rejected class action may bind nonparties.” Id.  And, in foreclosing 

Defendants arguments that counsel for Plaintiffs here “will most likely simply recruit a new set 

of Plaintiffs to start a new class action” as a form of “blatant forum shopping” (see Motion at p. 

19:3-6) the Supreme Court held: 
 
“… this form of argument flies in the face of the rule against nonparty 
preclusion. That rule perforce leads to relitigation of many issues, as plaintiff 
after plaintiff after plaintiff (none precluded by the last judgment because none a 
party to the last suit) tries his hand at establishing some legal principle or 
obtaining some grant of relief. We confronted a similar policy concern in Taylor, 
which involved litigation brought under the Freedom of Information Act (FOIA). 
The Government there cautioned that unless we bound nonparties a “‘potentially 
limitless” number of plaintiffs, perhaps coordinating with each other, could 
“mount a series of repetitive lawsuits” demanding the selfsame documents. 553 
U.S., at 903, 128 S.Ct. 2161. But we rejected this argument, even though the 
payoff in a single successful FOIA suit—disclosure of documents to the public—
could “trum[p]” or “subsum[e]” all prior losses, just as a single successful class 
certification motion could do. In re Bridgestone/Firestone, 333 F.3d, at 766, 767. 
As that response suggests, our legal system generally relies on principles of stare 
decisis and comity among courts to mitigate the sometimes substantial costs of 
similar litigation brought by different plaintiffs. We have not thought that the 
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right approach (except in the discrete categories of cases we have recognized) 
lies in binding nonparties to a judgment. 

Id. at 2381.  

This is not a case where two different cases involving the same parties and issues have 

been filed in two different districts—the actual first-to-file rule—but a case nearly identical in 

analysis to the Smith v. Bayer decision by the Supreme Court.  Here, the named-Plaintiffs are 

not the same as in Sargent.  The Sargent action was never certified and thus the named-

Plaintiffs here have never had their claims adjudicated.  Accordingly, Defendants’ arguments 

that Plaintiffs’ case here is a wrongful attempt at re-litigation must fail.  
 

C. Plaintiff’s Nevada Wage Statute Claims Are Not Barred By Any Statute Of 
Limitations. 

Perhaps recognizing the weaknesses of its arguments, Defendants assert that Plaintiffs’ 

statutory claims are subject to a two-year limitations period.  However, Defendants do not 

actually argue that a two-year limitations period would bar all of Plaintiffs’ claims.  

Defendants cannot make this argument, because, as Defendants’ concede (Mot. at p. 3:18-19) 

Plaintiffs Martel and Williams were still employed by Defendants within the last two years, 

and Defendants’ statutory violations are ongoing.  Rather, it appears that Defendants’ statute 

of limitations argument is in reality an improper and premature attempt to summarily 

adjudicate an issue relevant to its affirmative defense—namely, the length of the limitations 

period.  In other words, Defendants are not arguing that Plaintiffs’ claims are barred by the 

applicable statute of limitations but is merely arguing that Plaintiffs’ damages should be 

limited to a two-year period.  This affirmative defense does not form the grounds for a motion 

to dismiss.  Because judging the validity of an affirmative defense “often requires 

consideration of facts outside of the complaint[,]” an affirmative defense generally does not 

provide grounds for a court to grant a motion to dismiss. TMX, Inc. v. Volk, No. 65807, 2015 

WL 5176619, at *1 (Nev. App. Aug. 31, 2015) (citing, Kelly–Brown v. Winfrey, 717 F.3d 295, 

308 (2d Cir.2013); see also In re CityCenter Constr. Lien Master Litig., 129 Nev. Adv. Op. 

70, n. 3, 310 P.3d 574, 579 n. 3 (2013) (noting courts generally do not consider matters outside 

the pleading in determining a motion to dismiss); Lubin v. Kunin, 117 Nev. 107, 116, 17 P.3d 
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422, 428 (2001) (noting at the NRCP 12(b)(5) stage, defenses generally should not be 

considered)). 

For the purposes of a motion to dismiss, it is irrelevant whether some of the plaintiff’s 

damages might be barred by the applicable limitation periods, and it is equally irrelevant 

whether such damages should be cut off at two years, three years, or some other point in 

Plaintiffs’ or putative class members’ employment history, if at all.  So long as Plaintiffs’ 

claims are timely, this Court should not humor Defendants’ attempt to prematurely limit 

damages by entertaining its statute of limitations argument. Lubin v. Kunin, 117 Nev. 107, 

116, 17 P.3d 422, 428 (2001) (noting at the NRCP 12(b)(5) stage, defenses generally should 

not be considered). 

In any event, Defendants’ analysis of the applicable limitations periods is incorrect.  

Absent specific statutory direction to the contrary, NRS 11.190(3)(a) provides a general three-

year limitations period for “an action upon a liability created by statute.”   

Moreover, a plain reading of NRS 608.260 illustrates that the two-year limitations 

period set forth therein applies only to actions brought under NRS 608.250.5  NRS 608.260 

does not purport to limit causes of action arising under different statutory or constitutional 

provisions.  Nor do other provisions within NRS 608 impose internal limitations periods 

similar to NRS 608.260.  Had the Legislature intended to impose such limitations, it could 

have easily done so.  The Legislature’s decision not to do so indicates its intent that, outside of 

claims specifically arising out NRS 608.250, all other statutory wage and hour claims are 

subject to the more general three-year limitations period set forth in NRS 11.190.  By 

specifically including a limitations period for claims arising out of NRS 608.250, while 

remaining silent as to claims arising from other statutory provisions, the Legislature indicated 

that the statute provides an exception, not a general rule.  This Court should not transform 

                                                           
5 NRS 608.260 provides in full that “[i]f any employer pays any employee a lesser 

amount than the minimum wage prescribed by regulation of the Labor Commissioner pursuant 
to the provisions of NRS 608.250, the employee may, at any time within 2 years, bring a civil 
action to recover the difference between the amount paid to the employee and the amount of 
the minimum wage. A contract between the employer and the employee or any acceptance of a 
lesser wage by the employee is not a bar to the action.” 
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NRS 608.260’s specific exception into a generally applicable rule by applying it to statutes 

outside the context of NRS 608.250 that do not contain a similar limiting language.  A court 

cannot read into a statute words that are not there.  Silvers v. Sony Pictures Entm’t, Inc., 402 

F.3d 881, 885 (9th Cir. 2005) (en banc) (“The doctrine of expressio unius est exclusio alterius 

‘as applied to statutory interpretation creates a presumption that when a statute designates 

certain persons, things, or manners of operation, all omissions should be understood as 

exclusions.’”).   

1. Plaintiffs and all putative class members are entitled to American Pipe 
tolling. 

Plaintiffs pointed out in their complaint that the Sargent Action was originally filed on 

June 21, 2013 as a proposed class action for failure to pay wages due and owing in the Second 

Judicial District Court of the State of Nevada in and for the County of Washoe. (See CV13 

01351.)  Defendants removed that action to the United States District Court District of Nevada 

on August 22, 2013.  The named-Plaintiffs’ claims here were dismissed prior to being certified 

as a class action on January 12, 2016.  Thus, pursuant to American Pipe & Construction Co., v. 

Utah, the Plaintiffs’ claims here, and those of the proposed class, must be tolled as of the date of 

the filing of the original Sargent complaint.  See e.g., American Pipe & Constr. Companys. 

Utah, 414 U.S. 538,554,94 3X1756, 38 L.Ed. 2nd (1974) (FRCP 23, 23(a), (a)(1–4), (b)(3), 

(c)(1), (d)(3), 24, 24(a), (a)(2), (b), (b)(2), 28 U.S.C.A.; Clayton Act, §§ 4B, 5(b), 15 U.S.C.A. 

§§ 15b, 16(b)) (Commencement of class action suspends applicable statute of limitations as to 

all asserted members of class who would have been parties had the suit been permitted to 

continue as class action.) (emphasis added); Crown, Cork & Seal Co. v. Parker, 462 U.S. 

345,354,103 S. Ct. 2392, 76 L. Ed. 2nd 628 (1983) (tolling rule of American Pipe applies not 

just to interveners, but also to class members who wish to file separate actions); Allen v. KB 

Home Nevada Inc., 2013 WL 8609775 (Nev.Dist.Ct.), 1. (“It is determined that pursuant to 

Jane Roe Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 176 P.3d 271 (2008), that based on 

the complaint filed on December 2, 2008, which alleges class action status as a remedy, the 

statute of limitations and/or repose is tolled for all putative class members.  Additionally, the 

554



  

- 16 - 
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 B

U
C

K
, L

L
P

 
72

87
 L

ak
es

id
e 

D
ri

ve
 

R
en

o,
 N

V
 8

95
11

 
(7

75
) 

28
4-

15
00

 F
ax

 (
77

5)
 7

03
-5

02
7 

E
m

ai
l:

 in
fo

@
th

ie
rm

an
bu

ck
.c

om
; w

w
w

.th
ie

rm
an

bu
ck

.c
om

t 

American Pipe tolling rule applies to putative class members filing individual actions as well as 

to interveners.) (internal citations omitted). See Complaint at pp. 8-9, fn. 1.  

Defendants are simply incorrect in their assertion that Plaintiffs are engaged in “blatant 

forum shopping.” See Mot. at p. 9:1-3.  As discussed in §B, above, the Sargent Action was 

never certified as a class action on the Nevada wage claims because the federal court dismissed 

those claims prior to considering the certification issue.  Further, Defendant’ citation to NRS 

11.5006 is curious at best.  NRS 11.500 is limited to recommencement of an action dismissed 

for lack of subject matter jurisdiction, which Defendants acknowledge is not the case here.   

Likewise, Defendants argument that Griffin v. Singletary somehow bars the Named-

Plaintiffs and putative class members to a limitation period after June 2014, is inapplicable 

because no class was ever certified in the Sargent Action. See Mot. at §D, citing Griffin v. 

Singletary, 17 F. 3d 356, 359 (11th Cir. 1994).  The Griffin case is not binding on this Court, 

nor is it analogous. In Griffin the class had previously been certified.  Id. at 358.  No 

certification analysis has ever been undertaken for the Named-Plaintiffs or putative class 

members here.  And, as discussed directly above, Defendants’ statute of limitations argument is 

in reality an improper and premature attempt to summarily adjudicate an issue relevant to its 

affirmative defense.  Moreover, Plaintiffs Martel and Williams were still employed by 

Defendants within the last two years, and Defendants’ statutory violations are ongoing.   

                                                           
6 In its entirety: NRS 11.500  Recommencement of actions dismissed for lack of 

subject matter jurisdiction. 
 1.  Notwithstanding any other provision of law, and except as otherwise provided in 

this section, if an action that is commenced within the applicable period of limitations is 
dismissed because the court lacked jurisdiction over the subject matter of the action, the action 
may be recommenced in the court having jurisdiction within: (a) The applicable period of 
limitations; or (b) Ninety days after the action is dismissed, whichever is later. 

      2.  An action may be recommenced only one time pursuant to paragraph (b) of 
subsection 1. 

      3.  An action may not be recommenced pursuant to paragraph (b) of subsection 1 
more than 5 years after the date on which the original action was commenced. 

      4.  Paragraph (b) of subsection 1 does not apply to a contract that is subject to the 
provisions of chapter 104 of NRS. 
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C. Plaintiffs’ Claims For Wages And Overtime Are Not Preempted By The 

Alleged Collective Bargaining Agreement 

The reality is that Defendants do not have a valid CBA in effect.  The last CBA that 

purportedly covered Plaintiff Williams and any members of the putative class expired on or 

about May 2011 and has never been renewed.  The last CBA in effect expired 30-days after 

the sale of the property located at 2500 East Second Street, Reno, Nevada 89595.  The 

property was sold to Defendants in February 2011 and the sale closed on or about March 31, 

2011.  According to the express language of the prior CBA of the former owners of the GSR 

and the Culinary Workers Union Local 226, the CBA expired by its own terms in May 2011:  
 
[I]f the Employer sells the property located at 2500 East Second 
Street, Reno, Nevada 89595 (i.e., the Grand Sierra Resort and 
Casino) to third party during the ninety-day (90) initial extension 
period or any month-to-month renewal period thereafter, the CBA 
will remain in effect (30) days after the property sale closes[.] 

See Exhibit 1, hereinafter “Worklife Financial, Inc. dba Grand Sierra Resort and Casino and 

Culinary Workers Union Local 226 – 2009-2010” BATES stamped GSR-1687-GSR-1756. 

Defendants now attach as an exhibit, yet another invalid CBA, that is in a redline form, 

not dated, and not signed.7  Defendants’ argument that an invalid CBA somehow preempts 

Plaintiff’s claims or prevents one of the four named Plaintiffs from pursuing their claims 

individually or on behalf of a putative class is simply unsupportable. See Motion at §§ C, E, 

and F.   

Moreover, Plaintiffs are not attempting to enforce any overtime provisions in the CBA, 

but only the statutory obligation to pay overtime in absence of a contrary provision in the CBA.  

The Ninth Circuit considered and rejected the same arguments Defendants rely on here in 

Jacobs v. Mandalay Corp., 378 Fed. Appx. 685 (9th Cir. Nev. 2010).  In Jacobs, the plaintiff 

claimed he wasn’t paid overtime based upon the guaranteed gratuity called commissions in the 

collective bargaining agreement.  The parties disputed whether plaintiff Jacobs’s “regular wage 
                                                           

7 See Mot. at Exhibit A, for just few key examples: p. 6 (no dates); p. 9 (redline); p. 11 
(redline and question marks in the margins); p. 18 (strike through sections); p. 29 (redline); pp. 
34, 60, (no dates for force and effect or termination); p. 36 (redline); p. 37 (no signatures from 
employer or union); pp. 56, 58, 59, 61, 66, 67, 69, 71, 73,  (no signatures from employer or 
union).  
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rate” under NRS section 608.018 included only his hourly wages, or both his hourly wages and 

per job commissions, such that section NRS 608.125 would also apply to him.  Contrary to the 

district court’s finding, the Court of Appeals held that the meaning of “regular wage rate” as 

provided in NRS section 608.018 was a question of state law, requiring no reference to the 

terms of the CBA except for the mere numbers to be applied to the calculation of overtime.  

Relying solely on Nevada’s definition of “regular wage rate,” a court could calculate the exact 

amount of overtime pay that is owed by looking to the CBA but not interpreting it.  The Ninth 

Circuit said that referring to the CBA in this way, for the purpose of calculating damages, does 

not require an interpretation of the CBA.  

Likewise, in this case, the definition of all hours worked is a matter of state law and 

was not mentioned in the CBA at all. NRS 608.016 states: “An employer shall pay to the 

employee wages for each hour the employee works.  An employer shall not require an 

employee to work without wages during a trial or break-in period.” NAC 608.115(1) states: 

“An employer shall pay an employee for all time worked by the employee at the direction of 

the employer, including time worked by the employee that is outside the scheduled hours of 

work of the employee.” We need only look to the CBA in this case to find the rate per hour 

worked. The remaining terms are all statutory.8 
                                                           

8  In Bonilla v. Starwood Hotels & Resorts Worldwide, Inc., 407 F. Supp. 2d 1107 
(C.D. Cal. 2005), the Court determined that plaintiffs’ claims for missed meal period and rest 
breaks were not preempted, notwithstanding the need to reference the CBA to determine 
damages. See id. at 1113 (“The calculation of damages may require reference to wage 
payment calculations dictated by the CBA, as well as factual evidence such as time worked by 
employees and how they were compensated, but not interpretation of the CBA.” (citation 
omitted)); see also Acosta v. AJW Constr., No. 07-4829 SC, 2007 U.S. Dist. LEXIS 91045, 
2007 WL 4249852, at *2 (N.D. Cal. Nov. 30, 2007) (“The dispute does not hinge on the 
calculation of each Plaintiff's hourly wages. . . . Instead, the claims will hinge on the number 
of hours Plaintiffs worked for which they were not paid.”); Macque-Garcia v. Dominican 
Santa Cruz Hosp., No. C01-00734TEH, 2001 U.S. Dist. LEXIS 4866, 2001 WL 406311, at *4 
(N.D. Cal. Apr. 17, 2001) (holding that Plaintiffs’ claims, which included violations  of wage 
provisions of the California Labor Code, were not preempted, and stating that the case 
“undeniably involves a dispute over the payment of wages, yet every wage dispute is not 
necessarily preempted by federal law”). In Daniels v. Recology, No. C 10-04140 JSW, 2010 
U.S. Dist. LEXIS 137613, 2010 WL 5300878 (N.D. Cal. Dec. 20, 2010), the Court rejected 
the defendant’s argument that because the court would be required to calculate damages based 
on wages due under the CBA, the plaintiff’s wage and hour claims were preempted. In so 
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Whether the Defendants’ purported CBA is valid or not and, ultimately, whether it 

“provides otherwise for overtime” must be fully briefed in order to give this Court the facts and 

law upon which to make such decisions and is thus not an issue proper for determination on a 

motion to dismiss under NRCP 12.  Regardless, even if Defendants are correct, Defendants 

make no such argument precluding Plaintiffs Martel, Capilla, Vaughan, and other employees 

from proceeding with this action. 

IV. CONCLUSION 

For the reasons expressed above, Plaintiffs respectfully requests that Defendants’ 

motion to dismiss be denied in its entirety. Alternatively, to the extent this Court grants 

Defendants’ motion in whole or any part thereof, Plaintiffs should be granted leave to file an 

amended complaint to cure any deficiencies noticed by the Court. 

AFFIRMATION 

The undersigned does hereby affirm that the preceding document filed in the Second 

Judicial District Court of the State of Nevada, County of Washoe, does not contain the social 

security number of any person. 

 

 DATED: February 5, 2018   Respectfully Submitted, 

       THIERMAN BUCK LLP 

 
/s/ Leah L. Jones 
Mark R. Thierman 
Joshua D. Buck 
Leah L. Jones 
 
Attorneys for Plaintiffs 

 

 

                                                                                                                                                                                         
holding, the court stated that, as is true in the instant action, the plaintiff did not dispute the 
wage rate paid, but rather that he was not paid at all. 2010 U.S. Dist. LEXIS 137613, [WL] at 
*4. The court also noted, as we have above, that the “calculations are also not so complex such 
that this Court would have to interpret, as opposed to reference, the CBA to determine 
damages.” 2010 U.S. Dist. LEXIS 137613, [WL] at *5. 
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CERTIFICATE OF SERVICE BY E-FILING 

 

I certify that I am an employee of the Thierman Buck Law Firm and that, on this date, I 

electronically filed the foregoing with the Clerk of the Court by using the ECF system which 

will send a notice of electronic filing to the following:  
 

COHEN|JOHNSON|PARKER|EDWARDS 
H. Stan Johnson, Nev. Bar No. 00265  
sjohnson@cohenjohnson.com 
Chris Davis, Nev. Bar No. 6616 
cdavis@cohenjohnson.com 
255 E. Warm Springs Road, Suite 100 
Las Vegas, Nevada 89119 
Tel: (702) 823-3500 
Fax: (702) 823-3400 
 

MERUELO GROUP, LLC 
Susan Heaney Hilden, Nev. Bar No. 5358 
shilden@meruelogroup.com 
2500 East Second Street 
Reno, Nevada 89595 
Tel: (775) 789-5362 

 

 I declare under penalty of perjury under the laws of the State of Nevada that the 

foregoing is true and correct.  Executed on February 5, 2018, at Reno, Nevada. 
 
/s/Tamara Toles    
Tamara Toles 

560



EXHIBIT 1

Collective Bargaining 
Agreement

EXHIBIT 1

F I L E D
Electronically
CV16-01264

2018-02-05 02:30:00 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6515568 : pmsewell

561



<T>1,9<END1>1<END2>10<END3>(18,764)<E4>0</E4>0<E5>0<E6>18<E7>11<E8>11/7/2013 12:00:00 AM16:09:35.1878646<E9></T><U>1</U>

<T>2,9<END1>1<END2>10<END3>(594,18)<E4>22</E4>0<E5>0<E6>18<E7>21<E8>11/7/2013 12:00:00 AM16:10:03.4324801<E9></T>

GSR-1687562



GSR-1688563



GSR-1689564



GSR-1690565



GSR-1691566



GSR-1692567



GSR-1693568



GSR-1694569



GSR-1695570



GSR-1696571



GSR-1697572



GSR-1698573



GSR-1699574



GSR-1700575Docket 82161   Document 2021-23404



GSR-1701576



GSR-1702577



GSR-1703578



GSR-1704579



GSR-1705580



GSR-1706581



GSR-1707582



GSR-1708583



GSR-1709584



GSR-1710585



GSR-1711586



GSR-1712587



GSR-1713588



GSR-1714589



GSR-1715590



GSR-1716591



GSR-1717592



GSR-1718593



GSR-1719594



GSR-1720595



GSR-1721596



GSR-1722597



GSR-1723598



GSR-1724599



GSR-1725600Docket 82161   Document 2021-23404



GSR-1726601



GSR-1727602



GSR-1728603



GSR-1729604



GSR-1730605



GSR-1731606



GSR-1732607



GSR-1733608



GSR-1734609



GSR-1735610



GSR-1736611



GSR-1737612



GSR-1738613



GSR-1739614



GSR-1740615



GSR-1741616



GSR-1742617



GSR-1743618



GSR-1744619



GSR-1745620



GSR-1746621



GSR-1747622



GSR-1748623



GSR-1749624



GSR-1750625



GSR-1751626



GSR-1752627



GSR-1753628



GSR-1754629



GSR-1755630



GSR-1756631



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 1 of 21 

C
O
H
E
N
|
JO
H
N
S
O
N
|
P
A
R
K
E
R
|
E
D
W
A
R
D
S

 
3

7
5

 E
. 

W
ar

m
 S

p
ri

n
g

s 
R

o
ad

, 
S

te
. 
1

0
4

 

L
as

 V
eg

as
, 

N
ev

ad
a
  
8
9

1
1
9
 

(7
0
2

) 
8

2
3

-3
5
0

0
 F

A
X

: 
 (

7
0

2
) 

8
2

3
-3

4
0
0
 

COHEN|JOHNSON|PARKER|EDWARDS 

H. STAN JOHNSON, ESQ. 

Nevada Bar No. 00265  

sjohnson@cohenjohnson.com 

CHRIS DAVIS, ESQ. 

Nevada Bar No. 6616 

cdavis@cohenjohnson.com 

375 E. Warm Springs Road, Suite 104 

Las Vegas, Nevada 89119 

Telephone: (702) 823-3500 

Facsimile: (702) 823-3400 

Attorneys for Defendants 

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA  
 

IN AND FOR THE COUNTY OF WASHOE 

EDDY MARTEL (also known as MARTEL-

RORIGUEZ), MARY ANNE CAPILLA, 

JANICE JACKSON-WILLIAMS and 

WHITNEY VAUGHAN on behalf of 

themselves and all others similarly situated, 

  

    Plaintiffs, 

v. 

 

HG STAFFING, LLC, MEI-GSR HOLDINGS, 

LLC d/b/a GRAND SIERRA RESORT, and 

DOES 1 through 50, inclusive, 

 

    Defendants. 

 

 
 
 
Case No.: CV16-01264  

 

 

 

REPLY IN SUPPORT OF MOTION TO 

DISMISS 

 

POINTS AND AUTHORITIES 

I.  INTRODUCTION 

 The state law wage claims alleged in the Class Action Complaint (“Complaint”) of 

Plaintiffs Eddy Martel (“Martel”), Mary Anne Capilla (“Capilla”), Janice Jackson-Williams 

(Williams) and Whitney Vaughan (“Vaughan”) (collectively, “Plaintiffs”) are untimely and 

without merit.  Contrary to Plaintiffs’ contentions, the Nevada Supreme Court has expressly 

endorsed motions to dismiss based on statute of limitations grounds and has never adopted 

tolling for class action claims pending in federal court.  Plaintiffs’ claims should therefore be 

F I L E D
Electronically
CV16-01264

2018-02-22 02:02:55 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6544768 : pmsewell
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dismissed to the extent they are barred by the two (2) year statute of limitation found in NRS 

608.260. 

  Plaintiffs’ argument for a three (3) year statute of limitation is entirely based on 

misinformation. The Nevada Supreme Court has expressly held that claims under Nevada’s 

Minimum Wage Amendment are subject to the two (2) year statute of limitation found in NRS 

608.260 because that statute is the most closely analogous with respect to wage claims.  That 

same reasoning supports applying the two (2) year limitation in NRS 608.260 to all of Plaintiffs’ 

wage claims.  Plaintiffs improperly argue for a three (3) year limitation in NRS 11.190(3)(a), 

even though its express terms forecloses its application where claims are subject to penalties 

such as those found in NRS Chapter 608.  Plaintiffs, however, intentionally misquote NRS 

11.190(3)(a) so as to give the false impression that it applies to claims subject to a penalty.  

Because a two (2) year limitation applies, not three (3) year, and Plaintiffs filed their complaint 

on June 14, 2016, all claims accruing before June 14, 2014 are bared, including all of Vaughan’s 

and Capilla’s claims, all but one (1) month of Martel’s claims, and all but six (6) months of 

Williams’ claims.  

 Plaintiffs do not dispute that they are seeking to pursue an almost identical class action 

that was rejected by the federal district court in Sargent v. HG Staffing, LLC, Case No. 3:13-cv-

453-LRH-WGC, 171 F. Supp. 3d 1063 (D. Nev. 2016), Mot. Ex. 1, and also by the Ninth Circuit 

Court of Appeals in Sargent v. HG Staffing, LLC, Case No. 16-80044, Mot. Ex. 2.  Contrary to 

Plaintiffs’ unsupported argument, Plaintiffs Martel, Capilla, and Vaughan’s (collectively the 

“Sargent Parties”) claims are precluded because they were parties to the Sargent action, by virtue 

of voluntarily filling consents to join that action, and therefore class certification was not 

required to grant party status.  See Mot. Ex. 3, Sargent Action, Docket with Party List. While 

Plaintiff Williams was not a party, Plaintiffs do not dispute that she is in privity with the parties 

in Sargent because she seeks to represent them, and therefore is also barred by Sargent.  

Plaintiffs also cannot dispute that Judge Hicks’ well-reasoned decision denying class 

certification in the Sargent action is sufficiently firm to afford preclusion because the issue of 
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class certification in the Sargent action was fully briefed and tested on appeal.  Accordingly, 

Plaintiffs’ class action claims are barred by both issue preclusion and the first-to-file rule. 

 Plaintiffs also have failed to plead facts necessary to establish their statutory wage claims.  

Courts have uniformly dismissed wage claims where Plaintiffs fail to identify even one week in 

which Plaintiffs were not paid the proper wage by alleging the number of hours worked and the 

amount that Plaintiffs were underpaid, all of which are required facts necessary to state a wage 

claim.   

 Plaintiffs also do not dispute that Plaintiff Williams failed to exhaust the grievance 

procedures set forth in the collective bargaining agreement which covered Williams.  Plaintiffs’ 

assertion that the collective bargaining agreement was unenforceable because it was not signed 

has been repeatedly rejected by the courts.  Authority cited by Plaintiffs does not contradict the 

numerous authorities which have held that the failure to follow grievance procedures in the 

collective bargaining agreement when pursing state law statutory wage claims mandates 

dismissal.  Plaintiff Williams also does not dispute that her statutory overtime claims are without 

merit because, under Nevada law, those statutory overtime provisions do not apply when the 

collective bargaining agreement provides otherwise for overtime.  

 Finally, Plaintiffs do not address, much less dispute, that they are not entitled to seek 

class certification on behalf of GSR employees that are represented by a union because the union 

is the exclusive representative with respect to wages.  Accordingly, Plaintiffs concede that 

Federal law prohibits former employees from using a class action to usurp the Union’s role as the 

exclusive representative for an employee’s bargaining unit.  Accordingly, as Plaintiffs claims 

have no merit and are untimely, this Court should grant GSR’s motion and dismiss Plaintiffs’ 

Complaint in its entirety.  

II.  ARGUMENT 

A. All or Part of Plaintiffs’ Claims Are Barred by the Statute of Limitations. 

 

 1. Plaintiffs’ Claims Are Subject to a Two (2) Year Statute of Limitation.  

  

Plaintiffs’ attempt to avoid the two (2) year limitation that bars all or part of their claims 

is a blatant effort to mislead this Court on the state of Nevada law.  Plaintiffs improperly argue 
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that the two (2) year limitation found in NRS 608.260 only applies to minimum wage claims 

provided by NRS 608.250 (see Op. at  14:14-18), even though the Nevada Supreme Court 

expressly held in  Perry v. Terrible Herbst, Inc., 132 Nev. Adv. Op. 75, 383 P.3d 257, 260-62 

(2016), that claims made under the Minimum Wage Amendment (“MWA”),  added to the 

Nevada Constitution, are governed by the two-year statute of limitation found in NRS 608.260 

for statutory minimum wage claims because  “when a statute lacks an express limitations period, 

courts look to analogous causes of action for which an express limitations period is available 

either by statute or by case law.”  In direct contravention of their duty of candor to the courts, 

counsel for Plaintiffs do not even mention Perry, much less attempt to refute Perry, which 

applies to both Plaintiffs’ MWA claims and all other analogous wage claims.  Plaintiffs simply 

do not dispute that the two (2) year limitation in NRS 608.260 is the “most closely analogous” 

limitation period with respect to all of their wage claims.1 

Plaintiffs’ reliance on NRS 11.190(3)(a) to support its claims for a three (3) year 

limitation period is only made possible by deleting language from the statute.  See Op. at 14:12-

13.  NRS 11.190(3)(a), in full, provides for a three (3) year limitation for an “action upon a 

liability created by statute, other than a penalty or forfeiture.”  Plaintiffs intentionally deleted 

the phrase “other than a penalty or forfeiture,” without providing the required punctuation 

signaling the deletion, because Plaintiffs are fully aware that wage claims made under NRS 

                                                 
1 Plaintiffs did not attempt to dispute that the two (2) year limitation periods found in NRS 

608.260 and NRS 11.290(1)(a), governing wage claims against Nevada Contractors, are the most 

closely analogous” limitation periods. Plaintiffs have also conceded that the Nevada Labor 

Commissioner has also recognized a two-year limitation period is the most analogous for claims 

under NRS Chapter 608.  See NAC 607.105 (“the Commissioner will not accept any claim or 

complaint based on an act or omission that occurred more than 24 months before the date on 

which the claim or complaint is filed”); Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 963, 

194 P.3d 96, 104 (2008) (recognizing Labor Commissioner’s “special expertise” as to NRS 

Chapter 608); Nevada Comm'n on Ethics v. JMA/Lucchesi, 110 Nev. 1, 5–6, 866 P.2d 297, 300 

(1994) (holding a district court is “obligated to give deference to the construction afforded” by 

the “agency charged with the duty of administering an act” because “the agency is impliedly 

clothed with power to construe it”); State ex rel. Nevada Tax Comm'n v. Saveway Super Serv. 

Stations, Inc., 99 Nev. 626, 630, 668 P.2d 291, 294 (1983) (holding “[g]reat deference will be 

afforded to an administrative body's interpretation when it is within the statutory language; 

moreover, the Legislature's acquiescence in an agency's reasonable interpretation indicates that 

the interpretation is consistent with legislative intent”). 
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Chapter 608 are subject to a “penalty,” therefore precluding the application of NRS 11.190(3)(a).   

See NRS 608.040 (“Penalty for failure to pay discharged or quitting employee”); NRS 608.050 

(“Wages to be paid at termination of service: Penalty”); NRS 608.195(2) (providing for an 

“administrative penalty” for violation of “NRS 608.005 to 608.195”).  Even if this Court choose 

to apply a statute of limitation under NRS Chapter 11, which the Nevada Supreme Court found 

in Perry to be inapplicable to wage claims, a two (2) year limitation would still be required by 

NRS 11.190(4)(b) (emphasis added) which applies to an “action upon a statute for a penalty or 

forfeiture, where the action is given to a person or the State, or both, except when the statute 

imposing it prescribes a different limitation.”  See Algarin v. CTX Mortg. Co., LLC,, Case No. 

3:11-CV-229-RCJ-VPC, 2012 WL 3205519, at *4 (D. Nev. Aug. 3, 2012) (holding that claims 

brought under NRS Chapter 598D were barred under two (2) year limitation found in NRS 

11.190(4)(b) because NRS Chapter 598D.110 expressly provided for a penalty in addition to 

compensatory damages).2 

Plaintiffs also ignore that their wage claims are not an “action upon a liability created by 

statute,” which is a prerequisite for NRS 11.190(3)(a) to apply.  Liability for wages under NRS 

Chapter 608 is created by contract, not statute.  See NRS 608.012 (defining “wages” as the 

“amount an employer agrees to pay an employee for the time the employee has worked”). 

Without a contract for wages, there cannot be any liability under NRS Chapter 608.  In Gonzalez 

v. Pac. Fruit Exp Co, 99 F. Supp. 1012, 1015 (D. Nev. 1951), the court held that the “phrase 

‘liability created by statute’ means a liability which would not exist but for the statute.”  See also   

Torrealba v. Kesmetis, 124 Nev. 95, 102 & n.10, 178 P.3d 716, 722 & n.10 (2008) (citing 

                                                 
2 NRS 608.140 also provides a penalty in the form of attorney fees for the employee in a “suit for 

wages.”  See Gonzalez, 99 F. Supp. at 1015 (holding the two (2) year limitation in NRS 

11.190(4)(b) applied as the statute provided treble damages and the “costs of bringing the action 

and reasonable attorney's fees,” which the court both found to be a “penalty” because “the 

amount Plaintiffs would receive is larger than their actual damages”); Albios v. Horizon 

Communities, Inc., 122 Nev. 409, 420 132 P.3d 1022, 1029 (2006) (finding attorney fee awarded 

by statute to be a “penalty”).  This attorney fee provision is clearly a penalty imposed on 

employers as employers are not similarly entitled to attorney fees if employees wage claims are 

unsuccessful. Accordingly, as claims under NRS Chapter 608 provides for an amount more than 

actual damages, the two (2) year limitation found in NRS 11.190(4)(b) would be applicable. 
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Gonzales with approval and finding the same meaning).  The Gonzales court refused to find 

“liability created by statute” when the employer remains liable to the employee regardless of the 

statute.  99 F. Supp. at 1015.  Even if NRS Chapter 608 failed to imply a cause of action for 

wages, employers would still be subject to a common law claim for wages.  Accordingly, NRS 

11.190(3)(a) does not apply, but instead the more analogous two (2) year limitation found in 

NRS 608.260 applies to all of Plaintiffs’ wage claims. 

2.  The Nevada Supreme Court Has Expressly Held that the Statute of 

Limitation May Be Raised in a Motion to Dismiss. 

 

Plaintiffs’ argument that statute of limitations may not be asserted in a motion to dismiss 

is nothing short of frivolous.  See Op. at 13:12 – 14:10.   In Holcomb Condo. Homeowners' 

Ass'n, Inc. v. Stewart Venture, LLC, 129 Nev. Adv. Op. 18, 300 P.3d 124, 128 (2013), the 

Nevada Supreme Court expressly held that a “court may dismiss a complaint for failure to state a 

claim upon which relief can be granted when an action is barred by the statute of limitations.”  

The Court reasoned that “[w]hen the facts are uncontroverted, as we must so deem them here, the 

application of the statute of limitations is a question of law” subject to a motion to dismiss.  Id.  

 Here, Plaintiffs indisputably filed their complaint on June 14, 2016.  Based on a two (2) 

year statute of limitation for wage claims (see Mot. at 5:4 – 6:15), all claims accruing before 

June 14, 2014 are bared.  Plaintiffs also do not dispute that their Complaint asserts claims from 

March 2011.  See Complaint at 3:8-21, ¶¶ 5-8; 8:18 – 9:22, ¶ 39.  Accordingly, Plaintiffs’ claims, 

both individual and class claims, accruing between March 2011 and June 14, 2014 are barred and 

should be dismissed. 

Plaintiffs’ Complaint specifically admits that Plaintiff Capilla was employed by 

Defendants from only “March 2011” to “September 2013;” and Plaintiff Vaughan was employed 

by Defendants from “August 2012” through “June 2013.”  See Complaint at 3, ¶¶ 6, 8. Based on 

a two (2) year statute of limitation provide for wage claims, all of Vaughan’s and Capilla’s 

claims, are barred as a matter of law.  Plaintiffs’ Complaint also specifically admits that Plaintiff 

Martel was employed by Defendants from “January 2012” to “July 2014;” and Plaintiff Williams 

was employed by Defendants from “April 2014” to “December 2015.”  See Complaint at 3, ¶¶ 5, 
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7.  2013.  Accordingly, based on the same two (2) year statute of limitation for wages, all but one 

(1) month of Martel’s claims, and all but six (6) months of Williams’ claims are barred. 

3. All of Plaintiffs’ Claims Need Not Be Subject to Dismissal to Apply the 

Statute of Limitations, but instead, Plaintiffs’ Claims Should Be Dismissed to 

the Extent They Are Barred by the Statute of Limitations. 

  

Plaintiffs’ argue, without support, that Defendants may only seek dismissal based on the 

statute of limitations if all Plaintiffs and all claims are barred by the statute of limitations.  See 

Op. at 13:12-21.  This argument defies logic as it would enable untimely Plaintiffs, such as 

Vaughan and Capilla, to avoid dismissal of their untimely claims simply by joining those with 

another’s timely claim -- nothing short of an absurd result.  Counsel for Plaintiffs made this 

identical argument in Rivera v. Peri & Sons Farms, Inc., 735 F.3d 892, 901-02 (9th Cir. 2013), 

which was summarily rejected by the Ninth Circuit.  The Ninth Circuit held that the “district 

court properly dismissed the state [law wage] claims to the extent they accrued more than two 

years before the [employees] filed suit.”  Id. at 902 (emphasis added); Figueroa v. D.C. Metro. 

Police Dep't, 633 F.3d 1129, 1136 (D.C. Cir. 2011) (affirming dismissal of wage claims accruing 

after statute of limitation expired, but reversing dismissal of claims accruing before expiration of 

the statute of limitation because “each failure to pay overtime begins a new statute of limitations 

period as to that particular event”); Tyus v. Wendy's of Las Vegas, Inc., Case No. 214-CV-00729-

GMN-VCF, 2015 WL 1137734, at *3 (D. Nev. Mar. 13, 2015) (partially “dismiss[ing] with 

prejudice all wage claims accruing more than two years before Plaintiffs filed suit”). 

Accordingly, this Court should dismiss all of Plaintiffs’ wage claims “to the extent they 

accrued” more than two (2) years before Plaintiffs filed suit.  Based on the statute of limitations, 

this Court should therefore dismiss all of the claims of Plaintiff Vaughan and Plaintiff Capilla, all 

but one month of  (1) month of Plaintiff Martel’s claims, and all but six (6) months of Williams’ 

claims. 
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4. Plaintiffs Have NOT Cited Any Authority Supporting Cross-Jurisdictional 

Tolling and the Nevada Supreme Court Has Never Adopted Cross-

Jurisdictional Tolling. 

 

As predicted, Plaintiffs are attempting to extend the deadline for filing their claims based 

on federal tolling of putative class members’ claims, as recognized by the United States Supreme 

Court in American Pipe & Const. Co. v. Utah, 414 U.S. 538, 554 (1974).  See Op. at 15:14 -24.  

Plaintiffs, however, ignore that American Pipe only applies to the tolling of statutes of 

limitations when federal class actions are pending in federal court, are not ultimately certified, 

and the putative class members raise those identical claims in federal court as individual claims.  

See Casey v. Merck & Co., 653 F.3d 95, 100 (2d Cir. 2011) (holding when “evaluating the 

timeliness of state law claims,” a court “must look to the law of the relevant state to determine 

whether, and to what extent, the statute of limitations should be tolled by the filing of a putative 

class action in another jurisdiction”); Clemens v. DaimlerChrysler Corp., 534 F.3d 1017, 1025 

(9th Cir. 2008) (holding that the rule of American Pipe—which allows tolling within the federal 

court system in federal question class actions—does not “mandate cross-jurisdictional tolling as 

a matter of state procedure”). 

While Plaintiffs string cite Jane Roe Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 34, 

176 P.3d 271, 275 (2008) to support its claim of tolling, Jane Roe Dancer did not involve the 

prohibited cross-jurisdictional tolling.  There, the tolling occurred in a single class-action, filed in 

a single state court, and only because the named plaintiff was not an appropriate class 

representative which required a putative class member to substitute for the named plaintiff.  Id. at 

31-34, 176 P.3d at 273-75.  Plaintiffs simply ignore the long line of authority which has held that 

even though states courts “permit tolling for purported class members who file individual suits 

within the same court system after class status is denied,” those courts uniformly reject tolling 

“during the pendency of a class action in federal court” because cross-jurisdictional tolling of a 

“state statute of limitations” would “increase the burden on that state’s court system” and would 

expose the state court system to the evils of “forum shopping.”  Portwood v. Ford Motor Co., 

701 N.E.2d 1102, 1103-05 (Ill. 1998) (emphasis added); see also Clemens v. DaimlerChrysler 

Corp., 534 F.3d 1017, 1025 (9th Cir. 2008) (holding the “weight of authority and California's 
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interest in managing its own judicial system counsel us not to import the doctrine of cross-

jurisdictional tolling into California law”); Ravitch v. Pricewaterhouse, 793 A.2d 939, 944 

(Penn. Super 2002) (rejecting cross-jurisdictional tolling based on the persuasive reasoning in the 

Illinois Supreme Court’s decision in Portwood); Maestas v. Sofamor Danek Grp., Inc., 33 

S.W.3d 805, 808–09 (Tenn. 2000)  (rejecting “the doctrine of cross-jurisdictional tolling in 

Tennessee” because it would “sanction . . . forum shopping” and would improperly “grant to 

federal courts the power to decide when Tennessee's statute of limitations begins to run,” which 

“outcome is contrary to our legislature's power to adopt statutes of limitations and the exceptions 

to those statutes” and therefore would “offend the doctrines of federalism and dual 

sovereignty”); Casey v. Merck & Co., 722 S.E.2d 842, 845 (Va. 2012)  (rejecting the “tolling of a 

statute of limitations based upon the pendency of a putative class action in another jurisdiction”); 

Bell v. Showa Denko K.K., 899 S.W.2d 749, 757–58 (Tex. App. 1995), writ denied (Oct. 5, 1995) 

(rejecting argument that “that American Pipe operates to toll our state statute of limitations” 

because under Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938) and its progeny, where a claim 

is derived from state law, as is appellant's suit, state law governs the tolling of the statute of 

limitations”). 

Contrary to Plaintiffs’ unsupported assertions, this case is a prime example of why this 

Court should also reject cross-jurisdictional tolling in order to prevent forum shopping.  Plaintiffs 

falsely claim that all of their state law wage claims were dismissed prior to considering 

certification.  See Op. at 16:4-6.  Plaintiffs’ state law minimum wage claims, however, had yet to 

be dismissed when the federal district court denied certification in Sargent v. HG Staffing, LLC, 

Case No. 3:13-cv-453-LRH-WGC, 171 F. Supp. 3d 1063 (D. Nev. 2016) (Mot. Ex. 1), and when 

the Ninth Circuit Court of Appeals summarily rejected Plaintiffs’ appeal of that decision in 

Sargent v. HG Staffing, LLC, Case No. 16-80044 (Mot. Ex. 2).  Plaintiffs do not dispute that they 

have improperly split their federal wage claims from their state law wage claims in order prevent 

the federal court from again denying certification.  See Motion at 8:24- 9:1 & n.3.  As with the 

majority of other states, this Court should prohibit such blatant forum shopping by rejecting the 
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notion of cross-jurisdictional tolling of the statute of limitations.3  As the Nevada Supreme Court 

has never adopted cross-jurisdictional tolling, Plaintiffs’ claims have not been tolled during the 

pendency of the federal action in Sargent and this Court should dismiss all claims which accrued 

before June 14, 2014, including all claims asserted by Plaintiffs Vaughan and Capilla.     

B. Even under Federal Law, Class Claims, Accruing Before June 14, 2014, Are Barred.  
   

 Plaintiff does not dispute that, in Griffin v. Singletary, 17 F.3d 356, 359 (11th Cir. 1994), 

the Eleventh Circuit held that “the pendency of a previously filed class action does not toll the 

limitations period for additional class actions by putative members of the original asserted class,” 

thus preventing plaintiffs from “‘piggyback[ing] one class action onto another,’ . . .  and thereby 

engag[ing] in endless rounds of litigation in the district court and in this Court over the adequacy 

of successive named plaintiffs to serve as class representatives.”  Plaintiffs wrongly seem to 

believe that because the class action in Griffin had been previously certified, that somehow 

effects the outcome in this case.  See Op. at 16:9-15.  In Ewing Indus. Corp. v. Bob Wines 

Nursery, Inc., 795 F.3d 1324, 1326 (11th Cir. 2015), the Eleventh Circuit affirmed that the rule 

in Griffin applied even when “class certification is denied,” and even if the “class action fails due 

to the inadequacy of the class representative—rather than due to defects in the class itself” --

because a “contrary result would allow a purported class almost limitless bites at the apple as it 

continuously substitutes named plaintiffs and relitigates the class certification issue.”   

   Contrary to Plaintiffs’ claim, the statute of limitations has not been tolled so that they 

may repeatedly assert one class action after another.   The United States District Court in Sargent 

already declined to certify the identical claims raised in this action as a class action.  Plaintiffs do 

not dispute that to allow tolling of class action claims would permit Plaintiffs to repeatedly file 

new class action claims, based on the same set of facts, as long as another of GSR’s more than 

                                                 
3 Plaintiffs also admit that pursuant to NRS 11.500, the Nevada Legislature has determined that a 

statute of limitations should only be tolled based on an action filed in another jurisdiction when 

“the court lacked jurisdiction over the subject matter of the action,” (which it did not here), and 

then limited tolling to “[n]inety days after the action is dismissed.” Op. at 16:6-8.  Plaintiffs, 

however, ignore the obvious point that the Legislature knows how to provide for tolling, and this 

Court should not seek to provide for tolling where the Legislature has failed to do so.  
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8000 employees is persuaded by Plaintiffs’ attorney to file, thus creating an endless stream of 

class actions.  This Court, just like the Eleventh Circuit, should refuse to permit Plaintiffs to 

prolong class action litigation further.  This Court should therefore dismiss all class action claims 

that accrued before June 14, 2014. 

C. Plaintiffs Lack Standing to Represent Union Employees, Who Are Exclusively 

Represented by their Respective Unions. 

 

 Plaintiffs do not dispute that, pursuant to 29 U.S.C. § 159(a), they may not pursue class 

actions on behalf of union employees because they are not union representatives, who have the 

exclusive right to represent members of the union with respect wages.  See Mot. at 10:12 – 

11:17.  Plaintiffs therefore concede that, by seeking to represent union employees in this action, 

they are attempting to usurp the respective unions’ roles as the exclusive representatives for their 

bargaining units by attempting to pursue a class action on behalf of those employees.  

Accordingly, Plaintiffs concede that they lack standing to represent such union employees and 

that their class action claims seeking to do so should be dismissed.  

D. Plaintiffs Have Failed to State a Claim for Wages, Including Minimum Wages. 

Plaintiffs do not dispute that the Ninth Circuits decision in Landers controls.  See Op. at 

6:17 – 7:3.  The Ninth Circuit, in Landers, held that a complaint “failed to state a claim for 

unpaid minimum wages and overtime wages” when the “complaint did not allege facts showing 

that there was a given week in which he was entitled to but denied minimum wages or overtime 

wages” because without any facts “regarding a given work week when” the employee “was not 

paid overtime for that given workweek and/or was not paid minimum wages,” the complaint fails 

to state a claim under Rule 8.”  771 F.3d at 644-46.  Contrary to Plaintiffs’ arguments, Plaintiffs 

have not met that standard, but have only provided conclusions instead of alleging facts showing 

an underpayment of wages.  In Landers, the Ninth Circuit rejected allegations that the 

“compensation system used by the defendants for the plaintiff was a de facto ‘piecework no 

overtime’ system, meaning such employees were being paid a certain amount for each ‘piece’ of 

work they performed pursuant to a schedule, the plaintiffs not being paid time and one-half their 

‘regular hourly rate’ for work in excess of 40 hours a week” as sufficient to establish a wage 
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claim.  771 F.3d at 645.  Plaintiffs similarly allege that they are generally entitled to additional 

wages and overtime, but, like the employees in Landers, fail to isolate even one work week in 

which they identify the number hours worked that week, which of those hours were overtime 

hours, their regular rate of pay for that week, and the total amount paid for that week.  Without 

such facts, Plaintiffs are merely speculating that they were underpaid, and their claims should 

again be dismissed.  

E. Plaintiff Williams’ Clams for Wages and Overtime Are Barred for Failing to Exhaust 

Grievance Procedures of the Collective Bargaining Agreement. 

  

Plaintiffs do not dispute that union employees must exhaust the grievance procedures in a 

valid Collective Bargaining Agreement (“CBA”) or face dismissal of the employee’s state law 

wage claims.  Instead, Plaintiffs argue that Plaintiff Williams is not subject to a valid CBA 

because it is unsigned.  See Op. at 17:15-16.   Courts have uniformly held that unsigned drafts of 

collective bargaining agreements are enforceable.  In Bloom v. Universal City Studios, 933 F.2d 

1013, 1991 WL 80602 at *1 (9th Cir. 1991), the Ninth Circuit held that the lack of signatures on 

collective bargaining agreement was not material when employer continued to treat the CBA as 

binding and effective and employee pointed to no evidence to the contrary.  This ruling has been 

repeatedly been reaffirmed.   See Line Const. Ben. Fund v. Allied Elec. Contractors, Inc., 591 

F.3d 576, 580 (7th Cir. 2010) (holding a “signature to a collective bargaining agreement is not a 

prerequisite to finding an employer bound to that agreement”); N.L.R.B. v. Haberman Const. 

Co., 618 F.2d 288, 294 (5th Cir. 1980) (holding that “a union and employer's adoption of a labor 

contract is not dependent on the reduction to writing of their intention to be bound”); 

Warehousemen's Union Local No. 206 v. Cont'l Can Co., 821 F.2d 1348, 1350 (9th Cir. 1987) 

(explaining that collective bargaining agreement are enforceable “regardless of whether either 

party later refuses to sign a written draft”); N.L.R.B. v. Electra-Food Mach., Inc., 621 F.2d 956, 

958 (9th Cir. 1980) (holding oral agreement was sufficient to create a binding collective 

agreement even though the written agreement was unsigned). 

 Larry Montrose specifically affirmed that the CBA was in effect, that both GSR and 

Culinary Union have treated the CBA as binding by employing the CBA’s grievances 
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procedures, and that Plaintiff Williams, along with other putative class members, were covered 

by the CBA.  See Mot. Ex. 4, Montrose Declaration, at 1-2, ¶¶ 2-6.  As both GSR and the 

Culinary Union have treated the CBA as binding, Plaintiffs’ unsupported argument to the 

contrary has no merit.  Because Plaintiff Williams and the other putative class members that are 

similarly covered by the CBA do not allege that they have exhausted the required grievance 

procedures under the CBA, their claims must be dismissed.  See Kostecki v. Dominick's Finer 

Foods, Inc. of Illinois, 836 N.E.2d 837, 842 (Ill. App. 2005) (explaining that “[f]ederal labor 

policy provides that when resolution of a state law claim depends on an analysis of the terms of 

the agreement, the claim must either be arbitrated as required by the collective bargaining 

agreement or dismissed as preempted under section 301 of the Labor Management Relations 

Act”). 

Plaintiff Williams appears to argue that her wage and overtime claims exist 

independently of the CBA and therefore are not subject to the CBA grievance procedures.  With 

respect to overtime, Plaintiff Williams does not dispute that the CBA expressly provides 

otherwise for overtime (see Mot. Ex. 4, Montrose Dec., at p. 1, ¶ 2; Mot. Ex. 4A, CBA, Article 

9.01, at p. 15), and therefore, pursuant to NRS 608.018(3), Plaintiff Williams and other union 

putative class members are not entitled to statutory overtime under NRS 608.018,4 but are only 

entitled to overtime under the CBA.  Accordingly, NRS 608.018 does not apply to Plaintiff 

Williams and the other union putative class members, and their Second Cause of Action for 

statutory overtime should be dismissed.  See Wuest v. California Healthcare W., Case No. 3:11-

CV-00855-LRH, 2012 WL 4194659, at *5 (D. Nev. Sept. 19, 2012) (holding that overtime 

guarantees of NRS 608.018 are suspended where the CBA “provides otherwise” for overtime 

payments—that is, when the CBA contains a negotiated provision on the same subject but 

different from the statutory provision”).   

                                                 
4 See NRS 608.018(3) (providing that the overtime “provisions of subsections 1 and 2 do not 

apply to . . . (e) Employees covered by collective bargaining agreements which provide 

otherwise for overtime”). 
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While Plaintiffs claim that their state law wage claims are not mentioned at all in the 

CBA (see Op. at 18:10-11), Plaintiffs ignore that the CBA expressly specifies amount, method, 

and timing of payment of wages and overtime.  See Mot. Ex. 4, Montrose Dec., at p. 1, ¶ 2; Mot. 

Ex. 4A, CBA, at pp. 9, 15, and CBA Exhibit 1.  Plaintiff Williams’ statutory claims for wages or 

overtime therefore are not independent of the collective bargaining agreement, but are expressly 

dependent upon finding a breach of that agreement to maintain those claims.  In Barton v. House 

of Raeford Farms, Inc., 745 F.3d 95, 107–09 (4th Cir. 2014), the Fourth Circuit held that 

statutory wage claims of  plaintiffs should be “dismissed as preempted by § 301 of the LMRA” 

when plaintiffs “did not pursue the grievance and arbitration procedures provided by the CBA” 

because “any entitlement the plaintiffs have in this case to unpaid wages under the [state’s] 

Wages Act must stem from the CBA that governed the terms and conditions of their 

employment, including their wages.”  Courts have uniformly reached this same conclusion.5  See 

Cavallaro v. UMass Mem'l Healthcare, Inc., 678 F.3d 1, 7-9 (1st Cir. 2012) (holding that a 

statutory state-law wage claim could only be asserted after exhausting the grievance procedures 

of the collective bargaining agreement because those claims necessarily relied on the amount of 

wages provided in the collective bargaining agreement even if those amounts were altered or 

enlarged by state law);  Wheeler v. Graco Trucking Corp., 985 F.2d 108, 113 (3d Cir. 1993) 

(holding that before, asserting state law statutory wage claims, plaintiff  “was first required to 

attempt to make use of the exclusive grievance and arbitration procedures contained in the 

collective bargaining agreement”).   

   Because Plaintiff Williams’ statutory claims for wages or overtime are expressly 

dependent upon finding a breach of the CBA to maintain those claims, she was require to pursue 

                                                 
5 Plaintiffs cite Jacobs v. Mandalay Corp., 378 Fed. Appx. 685 (9th Cir. 2010) and numerous 

other federal cases for the proposition that state law statutory wage claims are not always 

dependent on an interpretation of  a collective bargaining agreement.  See Op. at 17:20 – 18:28 & 

n.8.  None of the case cited by Plaintiffs, however, dealt with the issue of whether the grievance 

procedures of the collective bargaining agreement were exhausted.  As set forth above, when the 

issue is raised and addressed, courts have uniformly held that the grievance procedures of the 

collective bargaining agreement must be exhausted prior to asserting state law statutory wage 

claims or be dismissed as preempted by § 301 of the Labor Management Relations Act. 
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those claims by means of the grievance procedures set forth in the collective bargaining 

agreement.  See Mot. Ex. 4, Montrose Dec., at p. 1, ¶ 2; Mot. Ex. 4A, CBA, at p. 26-27.  

Williams, however, does not dispute that she failed to exhaust the grievance procedures in the 

collective bargaining agreement and therefore her first, third, and fourth causes of action should 

be dismissed.  

F. Plaintiffs’ Wrongful Attempt to Re-Litigate the Federal District Court’s Order, 

Denying Certification of an Identical Class Action, Is Barred by Issue Preclusion.  

 

Plaintiffs do not dispute that Judge Hicks, in his well-reasoned order dated March 22, 

2016, already determined that Plaintiffs’ wage claims cannot proceed as a class action or 

collective action based on the exact same set of facts alleged in Plaintiffs’ current complaint in 

this action.  See Mot. Ex. 1, Sargent, 171 F. Supp. 3d at 1073-77.  Plaintiffs also do not dispute 

that issue preclusion prevents re-litigation of those issues when: “(1) the issue decided in the 

prior litigation [is] identical to the issue presented in the current action; (2) the initial ruling 

[was] on the merits and have become final; (3) the party against whom the judgment is asserted 

[was] a party or in privity with a party to the prior litigation; and (4) the issue was actually and 

necessarily litigated.”  See Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054-55, 194 P.3d 

709, 713 (2008).  Plaintiffs wrongly claim, however, that they were not parties to the Sargent 

action or in privity with them, and that the Sargent order was not sufficiently final to be accorded 

preclusive effect.   See Op. at 9:3 – 10:14.   

Plaintiffs Martel, Capilla and Vaughan’s (“Sargent Plaintiffs”) claim that they were not 

parties to the Sargent action is frivolous.  While the Sargent action was never certified as a class 

action, they indisputably became parties to that action by executing their voluntary consent to 

join that action, pursuant to 29 U.S.C. § 216(b).  See Prickett v. DeKalb Cty., 349 F.3d 1294, 

1297 (11th Cir. 2003) (holding that “by referring to them as ‘party plaintiffs,’” in  29 U.S.C. § 

216(b), “Congress indicated that opt-in plaintiffs should have the same status in relation to the 

claims of the lawsuit as do the named plaintiffs”).  Plaintiffs do not dispute that when the Sargent 

Plaintiffs filed their consent, they became parties with respect to the action as a whole.  See Id. 

(holding that “plaintiffs do not opt-in or consent to join an action as to specific claims, but as to 
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the action as a whole” because congress did “not indicate that opt-in plaintiffs have a lesser 

status than named plaintiffs insofar as additional claims are concerned” ); Fengler v. Crouse 

Health Sys., Inc., 634 F. Supp. 2d 257, 262 (N.D.N.Y. 2009) (holding “once a potential [FLSA] 

plaintiff opts in, that person is a party to the action, not just to a claim”).  In fact, Plaintiffs do not 

dispute that the Sargent action expressly lists Martel, Capilla and Vaughan as parties to that 

action.  See Mot. Ex. 1, Sargent Action, Docket with Party List. 

While Plaintiff Williams was not a party to the Sargent Action, she is in privity with 

them.  In Nationwide Mut. Fire Ins. Co. v. George V. Hamilton, Inc., 571 F.3d 299, 312 (3d Cir. 

2009), the Third Circuit held that a nonparty is in privity with a party for purposes of preclusion 

when the nonparty “attempts to bring suit as the designated representative of someone who was a 

party in the prior litigation.”  Citing Taylor v. Sturgell, 553 U.S. 880, 895 (2008).  Williams does 

not dispute that she is now attempting to represent all of those listed as plaintiffs in the Sargent 

action, based on their filing consents in that action.  Accordingly, Plaintiff Williams has 

conceded that she is in privity with parties to the Sargent action and therefore bound by its 

results.  See Belle v. Univ. of Pittsburgh Med. Ctr., Case No. CIV-A-13-1448, 2014 WL 

4828899, at *4 n.2 (W.D. Pa. Sept. 29, 2014) (holding that named-plaintiffs who seek to 

represent parties in a previous FLSA collective action were in “privity” with those parties 

because “traditional notions of privity may extend bar to nonparty . . . where ‘the nonparty 

attempts to bring suit as the designated representative of someone who was a party in the prior 

litigation’”). 

Plaintiffs’ assertion that the order denying class certification in Sargent action was not a 

final decision on the merits for purposes of issue preclusion is equally frivolous.  Plaintiffs admit 

Nevada looks to the Restatement (Second) of Judgment when determining whether preclusion 

applies.  See Op. at 9:5-6.  The Restatement (Second) of Judgments § 13 (1980) (emphasis 

added) expressly states that “for purposes of issue preclusion (as distinguished from merger and 

bar), “final judgment” includes any prior adjudication of an issue in another action that is 

determined to be sufficiently firm to be accorded conclusive effect.”  The Nevada Supreme 

Court expressly adopted this rule in University of Nevada v. Tarkanian, 110 Nev. 581, 599, 879 
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P.2d 1180, 1191 (1994).  Comment g to § 13 of the Restatement explained that factors showing 

that a prior adjudication was “sufficiently firm” include: “the parties were fully heard;” “the 

court supported its decision with a reasoned opinion;” and “the decision was subject to appeal or 

was in fact reviewed on appeal. . . .”  All of these factors have been met.  

Prior to the entry of Judge Hick’s order, the parties fully briefed the issue of class 

certification and the issue of collective action certification.   Judge Hicks provided a well-

reasoned opinion denying not only class certification, but also decertifying the FLSA collective 

action for failing to meet the “similarly situated” standard, which Plaintiffs do not dispute is 

much less stringent than the standard required to certify a class action under Nev. R. Civ. P. 23.  

See Mot. Ex. 1, Sargent, 171 F. Supp. 3d at 1079-84; see also O'Brien v. Ed Donnelly 

Enterprises, Inc., 575 F.3d 567, 584 (6th Cir. 2009) (explain that the “‘similarly situated’ 

requirement [required to certify a collective action under the FLSA] is less stringent than  . . .  

Rule 23(b)(3)'s requirement that common questions predominate for a 23(b)(3) class to be 

certified”) abrogated on other grounds by Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 193 L. 

Ed. 2d 571 (2016).  Finally, Plaintiffs do not dispute that the denial of class certification in the 

Sargent action was the subject of an appeal to the Ninth Circuit which was summarily denied.  

See Mot. Ex. 2, Sargent v.  HG Staffing Inc., Case No. No. 16-80044, Order filed June 13, 2016.  

Accordingly, all of the factors have been met to find that Judge Hick’s order in the Sargent 

action was “sufficiently firm” to be afforded preclusive effect.  See Goldsworthy v. Am. Family 

Mut. Ins. Co., 209 P.3d 1108, 1118 (Colo. App. 2008) (holding the “denials of class 

certification,” pursuant to the Restatement (Second) of Judgments § 13, “when the named 

plaintiffs [in the prior action] had an opportunity to be heard” with respect to certification issue 

and there was an “opportunity for review” in the prior action). 

As all the requirements of issue preclusion have been met, Plaintiffs are precluded from 

relitigating Judge Hick’s order which denied certification of the very class that Plaintiffs wrongly 

now seek to certify.  This Court should therefore grant Defendants’ motion to dismiss Plaintiffs’ 

class action claims. 
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G. Plaintiffs’ Wrongful Attempt to Re-Litigate the Federal District Court’s Order 

Denying Certification of an Identical Class Action Should Also Be Denied on 

Principles of Comity and the First-to-File Rule. 

 

Plaintiffs do not dispute that the first-to-file rule is a doctrine of comity providing that 

“where substantially identical actions are proceeding in different courts, the court of the later-

filed action should defer to the jurisdiction of the court of the first-filed action by either 

dismissing, staying, or transferring the later-filed suit.”  SAES Getters S.p.A. v. Aeronex, Inc., 

219 F.Supp.2d 1081, 1089 (S.D.Cal.2002) cited with approval by Sherry v. Sherry, Case No. 

62895, 2015 WL 1798857, at *1 (Nev. Apr. 16, 2015).  Under the first-to-file Rule, the two 

actions need not be identical, only substantially similar.  See Inherent.com v. Martindale–

Hubbell, 420 F.Supp.2d 1093, 1097 (N.D.Cal.2006), also cited with approval by Sherry, Case 

No. 62895, 2015 WL 1798857, at *1.  Plaintiffs agree that Wright v. RBC Capital Markets 

Corp., Case No. CIV-S-09-3601-FCD-GGH, 2010 WL 2599010, at *5 (E.D. Cal. June 24, 2010) 

accurately reflects the factors required to establish the first-to-file rule, which include: (1) the 

chronology of the two actions; (2) the similarity of the parties; and (3) the similarity of the 

issues.”  See Op. at 10:20-21.  

 Plaintiffs further do not dispute that each of these Wright factors have been met because: 

(1) the Sargent Action was filed first in 2013, and that the parties fully briefed the issue of class 

certification, which was denied by the district court; (2) all of the Plaintiffs in this action were 

parties to the Sargent Action, or are in privity with them; and (3) Plaintiffs are seeking class 

certification of the identical claims raised in the Sargent Action on behalf of the very same class 

of employees.  See Wright, 2010 WL 2599010, at *5 -*7 (finding dismissal of class claims 

“appropriate” under the first-to-file rule when the issue of class certification was “fully briefed,” 

the prior “court rendered its decision,” and the prior class action was brought “on behalf of the 

very same class of  . . . employees that plaintiff seeks to represent here on the same core issues at 

stake in the [prior] action”).  Just as in Wright, it would be a misuse of this Court’s and GSR’s 

resources to permit Plaintiffs and their counsel to relitigate the issues of class certification.  See 

also Baker v. Home Depot USA, Inc., Case No. 11-C-6768, 2013 WL 271666, at *5 (N.D. Ill. 
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Jan. 24, 2013) (refusing to consider class claims under the first-to-file rule when class 

certification sought in previous cases were “materially identical to the instant action”).  

Because Plaintiffs cannot dispute that the first-to-file rule applies in this action, Plaintiffs 

argue that Smith v. Bayer, 564 U.S. 299 (2011) forecloses application of the first-to-file rule, 

even though the first-to-file rule was never raised in Smith.   See Op. at 10:27-13:3.  In Smith, the 

Court merely held that the federal district court improperly enjoined a state court from 

considering a plaintiff's request to approve a class action, and therefore the state court was never 

even given the opportunity to consider the first-to-file rule.  See 564 U.S. at 302.  The United 

States Supreme Court in Smith, however, explained that the proper course would have been to 

“apply principles of comity to each other's class certification decisions when addressing a 

common dispute.”   564 U.S. at 317.  As Plaintiffs admit that the first-to file rule derives from 

principals of comity (see Op. at 10:21-22), Plaintiffs likewise must concede that, under the 

principles of comity, this Court should apply the first-to-file rule to “mitigate the sometimes 

substantial costs of similar litigation” as recommended by Smith.  564 U.S. at 317.  This Court 

should therefore dismiss this action pursuant to the first-to-file rule, and thus preventing counsel 

for Plaintiffs from burdening the Court with an endless stream of class action lawsuits involving 

almost identical class action claims.    

III.  CONCLUSION 

Pursuant to the foregoing, this Court should grant GSR’s motion and dismiss Plaintiffs’ 

Class Action Complaint with prejudice.     

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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Affirmation Pursuant to NRS § 239B.030 

 The undersigned does hereby affirm that the preceding document does not contain the 

social security numbers of any person. 

  Dated this 22nd day of February 2018 

COHEN|JOHNSON|PARKER|EDWARDS 

 

By:  /s/ Chris Davis                      _   

H. Stan Johnson, Esq. 

Nevada Bar No. 00265 

Chris Davis, Esq. 

Nevada Bar No. 06616 

375 E. Warm Spring Road, Suite 104 

Las Vegas, Nevada 89119 

     Attorneys for Defendants 
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