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Mark R. Thierman, Nev. Bar No. 8285 
mark@thiermanbuck.com 
Joshua D. Buck, Nev. Bar No. 12187 
josh@thiermanbuck.com 
Leah L. Jones, Nev. Bar No. 13161 
leah@thiermanbuck.com 
THIERMAN BUCK LLP 
7287 Lakeside Drive 
Reno, Nevada  89511 
Tel. (775) 284-1500 
Fax. (775) 703-5027 
 
Attorneys for Plaintiffs 
 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF  
THE STATE OF NEVADA IN AND FOR THE  

COUNTY OF WASHOE 
 
 

EDDY MARTEL (also known as 
MARTEL-RODRIGUEZ), MARY ANNE 
CAPILLA, JANICE JACKSON-
WILLIAMS, and WHITNEY VAUGHAN on 
behalf of themselves and all others 
similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
HG STAFFING, LLC, MEI-GSR 
HOLDINGS LLC d/b/a GRAND SIERRA 
RESORT, and DOES 1 through 50, 
inclusive, 
 
              Defendants. 

 
Case No.: CV16-01264 
 
Dept. No.: 6 
 
FIRST AMENDED CLASS ACTION 
COMPLAINT 
 
(EXEMPT FROM ARBITRATION 
PURSUANT TO N.A.R. 5) 
 
1) Failure to Compensate for All Hours 

Worked in Violation of NRS 608.140 
and NRS 608.016; 
 

2) Failure to Pay Minimum Wages in 
Violation of the Nevada Constitution; 

 
3) Failure to Pay Overtime in Violation of 

NRS 608.140 and 608.018; and 
  
4) Failure to Timely Pay All Wages Due 

and Owing in Violation of NRS 
608.140 and 608.020-050. 

 
LIEN REQUESTED PURSUANT TO 
NRS 608.050 
 

JURY TRIAL DEMANDED 

COME NOW Plaintiffs EDDY MARTEL (also known as MARTEL-RODRIGUEZ), 

MARY ANNE CAPILLA, JANICE JACKSON-WILLIAMS, and WHITNEY VAUGHAN 

F I L E D
Electronically
CV16-01264

2019-01-29 07:45:30 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7092116 : csulezic
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(“Plaintiffs”), on behalf of themselves and all others similarly situated, and hereby alleges 

as follows: 

 All allegations in this Complaint are based upon information and belief except for 

those allegations that pertain to the Plaintiffs named herein and their counsel.  Each 

allegation in this Complaint either has evidentiary support or is likely to have evidentiary 

support after a reasonable opportunity for further investigation and discovery. 

JURISDICTION AND VENUE 

1. This Court has original jurisdiction over the state law claims alleged herein 

because the amount in controversy exceeds $15,000 and a party seeking to recover 

unpaid wages has a private right of action pursuant to the Nevada Constitution, Article 

15 Section 16, and Nevada Revised Statute (“NRS”) Chapter 608. See Neville v. Eighth 

Judicial Dist. Court, Terrible Herbst, Inc., 133 Nev. Adv. Op. 95, 406 P.3d 499 (Dec. 7, 

2017).  Plaintiffs made a proper demand for wages due pursuant to NRS 608.140 on 

March 6, 2016. 

2. Pursuant to NRS 608.050(2), the Nevada state district court has jurisdiction 

to foreclose the lien for the wages alleged due herein on the place of employment, as 

provided in NRS 108.221 to 108.246, inclusive.  

3. Venue is proper in the Nevada state district court because one or more of 

the Defendants named herein maintains its principal place of business, or otherwise is 

found, in that judicial district, and the acts complained of herein occurred in Washoe 

County, Nevada.  

PARTIES 

4. Plaintiff EDDY MARTEL (also known as MARTEL-RODRIGUEZ) is natural 

person who is and was a resident of the State of Nevada at all times relevant herein and 

was employed as an attendant in the Bowling Center by Defendants from on or about 

January 2012 through on or about July 2014.  Plaintiff Martel believes his last hourly rate 

of pay was between $8.25 and $8.57.  Defendants are the only Party in possession of 

Plaintiff’s full schedule, pay, time, and employment records. 
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5. Plaintiff MARY ANNE CAPILLA is a natural person who is and was a 

resident of the State of Nevada at all times relevant herein and was employed as a dealer 

by Defendants from on or about March 2011 to on or about September 2013.  Plaintiff 

Capilla believes her last hourly rate of pay was $7.25.  Defendants are the only Party in 

possession of Plaintiff’s full schedule, pay, time, and employment records. 

6. Plaintiff JANICE JACKSON-WILLIAMS is natural person who is and was a 

resident of the State of Nevada at all times relevant herein and was employed as a room 

attendant by Defendants from on or about April 2014 through on or about December 

2015.  Plaintiff Jackson-Williams believes her last hourly rate of pay was $8.25.  

Defendants are the only Party in possession of Plaintiff’s full schedule, pay, time, and 

employment records. 

7. Plaintiff WHITNEY VAUGHAN is natural person who is and was a resident 

of the State of Nevada at all times relevant herein and was employed as a dancing dealer 

(part cards dealer, part go-go dancer) by Defendants from on or about August 2012 

through on or about June 2013.  Plaintiff Vaughan believes her last hourly rate of pay 

was $8.25.  Defendants are the only Party in possession of Plaintiff’s schedule, pay, 

time, and employment records. 

8. Defendant HG STAFFING, LLC, is a Nevada Limited Liability Company 

whose managing member is MEI-GSR HOLDINGS, LLC, located at 2500 East Second 

Street, Reno, NV 89585. 

9. Defendant MEI-GSR HOLDINGS, LLC is a Nevada Limited Liability 

Company located at 2500 East Second Street, Reno, NV 89585.  Defendants MEI-GSR 

HOLDINGS, LLC is doing business under the fictitious business name of Grand Sierra 

Resorts, or “GSR”, which is located at 200 East Second Street, Reno, NV 89585.    

10. Defendants, and each of them, are an employer under the provisions of 

Nevada Revised Statutes Chapter 608.  For labor relations purposes, Defendants are 

each and together constitute the employer and/or joint employer of Plaintiffs and all 

Plaintiff class members (hereinafter referred to as “Class Members”). 
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11. The identity of DOES 1-50 is unknown at this time and this Complaint will 

be amended at such time when the identities are known to Plaintiffs.  Plaintiffs are 

informed and believe that each of Defendants sued herein as DOE is responsible in 

some manner for the acts, omissions, or representations alleged herein and any 

reference to “Defendant,” “Defendants,” or “GSR” herein shall mean “Defendants and 

each of them.” 

FACTUAL ALLEGATIONS 

12. Plaintiffs were employed by Defendants as non-exempt hourly employees. 

13. Plaintiff Jackson-Williams was scheduled for, and regularly worked, five 

(5) shifts per week, at least eight (8) hours per shift, and forty (40) hours per workweek 

and worked split shifts with less than 16-hours in between the end of one shift and the 

beginning of another shift (“jammed shift”) especially during special events and busy 

periods such as, but not limited to, concerts, Burning Man, Hot August Nights, and Street 

Vibrations during the relevant time periods alleged herein.  Defendants are the only 

Party in possession of Plaintiff’s schedule, pay, time, and employment records. 

14. Plaintiffs Martel, and Vaughan worked shifts over eight (8) hours per shift 

one or more times a week on a regular basis and worked jammed shifts especially during 

special events and busy periods such as, but not limited to, concerts Burning Man, Hot 

August Nights, and Street Vibrations during the relevant time periods alleged herein.  

Specific to Plaintiff Vaughan, because, dance classes were usually held on Saturday 

mornings and it was not unusual to be scheduled to work a full shift the Friday night into 

Saturday, then be required to attend dance class that same morning resulting in a 

jammed shift.  Defendants are the only Party in possession of Plaintiffs’ schedule, pay, 

time, and employment records.   

15. At all times relevant herein, Defendants maintained the following policies, 

practices, and procedures of requiring various employees to perform work activities 

without compensation.  This was achieved by either rounding hours so that employees 

who were technically “on the clock” did not receive pay for all their recorded hours 
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worked or by having employees perform work without being logged in to the timekeeping 

system.  Indeed, Defendants maintain an unlawful rounding policy whereby it rounds the 

time recorded and worked by all hourly employees to the nearest 15 minutes for 

purposes of calculating payment of wages owed.  Such rounding favors the employer 

and deprives the employees of pay for time they actually perform work activities. 

16. At all times relevant herein, Defendants have been aware that their 

policies and practices of failing to fully compensate Plaintiffs and all others similarly 

situated for all hours worked was willful, oppressive, fraudulent, and illegal.  Further, 

Defendants’ practice as set forth herein is anti-competitive in that these illegal practices 

make one of Defendants’ largest cost items, labor, lower than as compared to other 

casino/resort/hotel operators who comply with the labor laws of the State.  

A. DEFENDANTS’ CASH BANK POLICY 

17. Defendants required employees who handle monetary transactions in the 

regular course of their employment to use or “carry” a cash bank.  For example, the 

following job positions are some of the job positions that required employees to carry a 

cash bank: cashiers, bartenders, change persons, slot attendants, retail attendants, 

arcade attendants, and front desk agents.   

18. Defendants required all employees who carry a cash bank to retrieve and 

deposit their respective cash bank both before and after the employees’ regularly 

scheduled shifts without compensation.  As an example of this policy, Named Plaintiff 

Martel was required to collect his bank of money at the dispatch cage prior to proceeding 

to his workstation and without compensation.  Similarly, at the end of his regularly 

scheduled shifts, Plaintiff Martel was required to reconcile and deposit his cash bank to 

the same dispatch cage without compensation.  Upon information and belief, 

Defendants required all employees who carry a cash bank in the performance of their 

work duties to retrieve their cash bank from the same dispatch cage pre- and post-shift 

without compensation. 
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19. Named Plaintiff Martel estimates it took him approximately 15 minutes to 

perform banking activities for which he was not paid the minimum, regular rate, or 

overtime wages required by law.  Upon information and belief, all other GSR employees 

who carry a cash bank are similarly not compensated for the time in which they spend 

performing their banking activities.   

20. As an example, only, Plaintiff Martel was employed from on or about 

January 25, 2012 through June 12, 2014 for approximately 443 shifts (3.56 shifts per 

week X 124.3 weeks = 443 shifts).  See Exhibit 1 attached to the Toney Report, and 

attached as Exhibit 1 to this Complaint.  One specific date where Plaintiff Martel 

conducted banking activities prior to clocking in and after clocking out is on May 28, 

2013.  Id.  Although his shift was scheduled to start at 4:00 p.m. he picked up his bank 

at 3:42 p.m.  Id.  His shift ended at 12:00 a.m. on May 29, 2013 but did not drop off his 

bank until 12:03 a.m.  Id.  Because he conducted banking activities off the clock and 

without pay, he should have been paid for an additional, approximately 15 minutes of 

work time.  Based on the data currently available to Plaintiffs, the additional 15 minutes 

of cash banking activities multiplied by 443 shifts equates to 110.8 hours of unpaid 

wages (15 minutes X 443 shifts = 6,645 minutes divided by 60 = 110.8 total pre-shift 

hours). Id.  Based on a weighted overtime rate of $9.62 (not all pre-shift activities 

resulted in overtime), Plaintiff Martel is owed $1,065.90 in unpaid wages. Id.  Based on 

a simple 10% interest rate from the time Plaintiff Martel should have been paid to 

January 31, 2019, he is owed an additional $496.28 in interest.  Because Plaintiff Martel 

is no longer employed by Defendants, he is also owed waiting time penalties in the 

amount of $3,598.65 (7.27 hours per day X $8.25 = $59.98 X 60 = $3,598.65).  Thus, 

Plaintiff Martel is owed approximately $5,160.83 for unpaid cash banking activities.  

21. Upon information and belief, all other GSR employees who were similarly 

required to carry a cash bank were not compensated for the time in which they 

conducted banking activities.  Based on a class list provided by Defendants for the 
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period of June 24, 2010 through April 21, 20141 (attached as Exhibit 2, hereto), there 

are approximately 587 class members.  Based on the average weekly shift count and 

pay rates for Plaintiff Martel, extrapolated for the full class period, the putative Cash 

Bank Class Members are owed approximately $700,927.63 in unpaid wages. Id.  

Additionally, 379 members of the Cash Bank Class are no longer employed as of April 

21, 2014.  Id.  Thus, based on the failure to pay 379 class members all wages due and 

owing at the time of termination, formerly employed class members are owed an 

additional $1,363,888.35 in waiting time penalties. Id.  If termination rates remain steady 

for the full class period, it is estimated that the putative Cash Bank Class Members would 

be owed $3,494,289.15 in waiting time penalties. Id.  The total estimated damage 

amount due for the Cash Bank Class is $4,195,216.78.  Id. 

22. Defendants are legally required to maintain the employment records for 

Plaintiff Martell and all putative Class Members who carried a cash bank.  GSR is 

therefore in possession (or should be in possession) of the necessary scheduling, gate 

data (swipe in/out of the GSR property), punch data (clock in/out records), and pay data 

to demonstrate the exact amount of wages that Plaintiff Martell and all putative Class 

Members are owed and at the correct rate of pay those wages must be paid.  Since 

Plaintiff was never compensated for the pre- and post-shift activities outlined herein, 

Plaintiff and all putative Cash Bank Class Members are owed compensation at the 

applicable hourly rate for each and every day they carried a cash bank. 

B. DEFENDANTS’ DANCE CLASS POLICY 

23. Defendants required all employees who worked as a servetainer and/or 

dancing dealer to learn dance routines and attend rehearsals without compensation.  If 

the employee did not attend dance classes, they would be taken off the schedule and 

written up for misconduct.   

                                                           
1 Although the Class List provided spans the time period of June 24, 2019 through 

April 21, 2014, the Class period is limited to March 30, 2011 to the present, because the 
current owners, HG STAFFING, LLC, MEI-GSR HOLDINGS LLC purchased the property 
known as the Grand Sierra Resort (“GSR”), March 31, 2011. 
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24. When named Plaintiff Vaughan was a dancing dealer, she was required 

to attend dance classes of an hour or more, two to four times a week for which she was 

not paid her minimum, regular rate, or overtime wages.  Additionally, dance classes 

were usually held on Saturday mornings and it was not unusual to be scheduled to work 

a full shift the Friday night into Saturday, then be required to attend dance class that 

same morning.   

25. As an example, only, Plaintiff Vaughan was employed from on or about 

August 1, 2012 through June 13, 2013 for 46 weeks.  See Exhibit 2 to the Toney Report.  

Upon information and belief, one specific date where Plaintiff attended dance classes 

off the clock occurred when Plaintiff Vaughan worked April 26, 2013 from 8:30 p.m. to 

April, 27, 2013 at 4:00 a.m. (7.5 hours), was required to attend dance class (2 hours), 

then worked from 8:15 p.m. on April 27, 2013, to 1:00 a.m. on April 28, 2013 (4.75 

hours).  See Exhibit 6.  Because she was required to attend dance classes off the clock 

and without pay, she should have been paid for 2 hours.  Based on the data currently 

available to Plaintiffs, the two hours per week of unpaid dance classes amounts to 92 

hours (46 X 2 = 92).  See Exhibit 2 to Toney Report.  Ninety-two hours at Plaintiff 

Vaughan’s straight-time rate of $8.25 amounts to $759.00 of unpaid wages. Id.   Based 

on a simple 10% interest rate from the time Plaintiff Vaughan should have been paid to 

January 31, 2019, she is owed an additional $428.08 in interest.  Because Ms. Vaughan 

is no longer employed by Defendants, she is owed waiting time penalties equal to 60 

days of wages in the amount of $2,623.50 (average of 5.3 hours per shift, multiplied by 

$8.25 = $43.725 per day X 60 = $2,623.50). Id. Thus, Plaintiff Vaughan is owed 

approximately $3,810.58 for unpaid dance classes. 

26. Upon information and belief, all other GSR employees who were similarly 

required to attend dance classes were not compensated for the required dance class 

time.  Based on a class list provided by Defendants for the period of June 24, 2010 

through April 21, 2014, there are approximately 48 class members.  See Exhibit 2. 

Based on the average weekly shift count and pay rates for Plaintiff Vaughan, 
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extrapolated for the full class period, the putative Dance Class Members are owed 

approximately $143,081.40 in unpaid wages. See Exhibit 2 attached to the Toney 

Report.  Additionally, 21 members of the Dance Class are no longer employed as of 

April 21, 2014.  Id.  Thus, based on the failure to pay 21 class members all wages due 

and owing at the time of termination, formerly employed class members are owed an 

additional $55,093.50 in waiting time penalties. Id.  If termination rates remain steady 

for the full class period, it is estimated that the putative Dance Class Members would be 

owed $139,045.50 in waiting time penalties. Id.  The total estimated damage amount 

due for the Cash Dance Class is $282,126.90.  Id 

27. Defendants are legally required to maintain the employment records for 

Plaintiff Vaughan and all putative Class Members who attended dance classes.  GSR is 

therefore in possession (or should be in possession) of the necessary scheduling, gate 

data (swipe in/out of the GSR property), punch data (clock in/out records), and pay data 

to demonstrate the exact amount of wages that Plaintiff Vaughan and all putative Dance 

Class Members are owed and at the correct rate of pay those wages must be paid. Since 

Plaintiff was never compensated for the dance classes outlined herein, Plaintiff and all 

putative Dance Class Members are owed compensation at the applicable hourly rate for 

each and every dance class they attended. 

C. DEFENDANTS’ ROOM ATTENDANT PRE-SHIFT POLICY 

28. Defendants required all employees who worked as a room 

attendant/housekeeper to engage in pre-shift work activities off the clock and without 

compensation.  Room attendants were required to arrive 20 minutes or more prior to 

their regularly scheduled start time to present themselves to their shift supervisors for 

room/floor assignments, a uniform inspection, and to retrieve tools necessary to 

complete their work tasks, including but not limited to filling their caddies with room 

amenities, and their cleaning carts.  These tasks were completed off the clock and 

without compensation.   
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29. As an example, only, Plaintiff Jackson-Williams2 was employed from on or 

about April 9, 2014 through December 31, 2015 for approximately 90.3 weeks.  See 

Exhibit 3 attached to the Toney Report.  She alleges she worked an average of five 

shifts per week or 452 shifts (90.3 X 5 = 451.5).  She also alleges that each and every 

shift she worked during her 90.3 weeks of employment, she was required to work 

approximately twenty (20) minutes each and every shift of unpaid pre-shift time 

amounting to 150.7 hours (452 X 20 minutes = 9,040 minutes, divided by 60 = 150.7 

hours).  One-hundred fifty point seven hours multiplied by the overtime rate of $12.375 

($8.25 X 1.5 = $12.375) equates to $1,864.91 in unpaid wages. Id.  Based on a simple 

10% interest rate from the time Plaintiff Jackson-Williams should have been paid to 

January 31, 2019, she is owed an additional $561.34 in interest. Id.  Because Ms. 

Jackson-Williams is no longer employed by Defendants, she is owed waiting time 

penalties equal to 60 days of wages in the amount of $3,960.00 (average of 8 hours per 

shift, multiplied by $8.25 = $66.00 per day X 60 = $3,960.00).  Id.  Thus, Plaintiff 

Jackson-Williams is owed $6,386.25 for unpaid pre-shift activities. Id.  

30. Named Plaintiff Jackson-Williams was required to complete these work 

tasks each and every shift worked and was not paid her minimum, regular rate, or 

overtime wages.  Based on her knowledge and belief all employees who were similarly 

employed as room attendants/housekeepers followed the same policy and procedure 

as mandated by Defendants.  Upon information and belief, all other GSR employees 

who were similarly employed as room attendants were not compensated for the required 

ore-shift time.  Based on a class list provided by Defendants for the period of June 24, 

                                                           
2 Plaintiff Jackson-Williams is not in possession, custody or control of any of her 

schedules, time, or pay data, however she was scheduled to work and did work five 
shifts per week.  Defendants are legally required to maintain the employment records 
for Plaintiff Jackson-Williams and all putative Room Attendant Class Members.  GSR is 
therefore in possession (or should be in possession) of the necessary scheduling, gate 
data (swipe in/out of the GSR property), punch data (clock in/out records), and pay data 
to demonstrate the exact amount of wages that Plaintiff Jackson-Williams and all 
putative Room Attendant Class Members are owed and at the correct rate of pay those 
wages must be paid.   
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2010 through April 21, 2014, there are approximately 217 class members.  See Exhibit 

2.  Based on the average weekly shift count and pay rates for Plaintiff Jackson-Williams, 

extrapolated for the full class period, the putative Room Attendant Class Members who 

were employed fulltime, are owed approximately $1,109,860.54 in unpaid wages. See 

Exhibit 3 attached to the Toney Report.  Additionally, 83 members of the Room 

Attendant Class are no longer employed as of April 21, 2014.  Id.  Thus, based on the 

failure to pay 83 class members all wages due and owing at the time of termination, 

formerly employed class members are owed an additional $328,680.00 in waiting time 

penalties. Id.  If termination rates remain steady for the full class period, it is estimated 

that the putative Room Attendant Class Members would be owed $839,520.00 in waiting 

time penalties. Id.  The total estimated damage amount due for the Room Attendant 

Class is $1,949,380.54.3  Id 

31. Defendants are legally required to maintain the employment records for 

Plaintiff Jackson-Williams and all putative Room Attendant Class Members.  GSR is 

therefore in possession (or should be in possession) of the necessary scheduling, gate 

data (swipe in/out of the GSR property), punch data (clock in/out records), and pay data 

to demonstrate the exact amount of wages that Plaintiff Jackson-Williams and all 

putative Room Attendant Class Members are owed and at the correct rate of pay those 

wages must be paid.  Since Plaintiff was never compensated for the pre-shift work 

activities outlined herein, Plaintiff and all putative Room Attendant Class Members are 

owed compensation at the applicable hourly rate for each and every shift worked.  

D. DEFENDANTS’ PRE-SHIFT MEETING POLICY 

32. Defendants required all employees who worked as cocktail waitresses, 

bartenders, dealers, security guards, technicians, construction workers, and retail 

                                                           
3 This figure is limited to full-time employed room attendants and does not take 

into account the part-time room attendants who were also required to complete work 
activities off the clock and without compensation.  See Exhibit 3.  Part-time employees 
for the period of March 30, 2011 through January 31, 2019 have damage ranges from 
$960,347.03 to $1,037,708.10.  Id. 
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attendants to attend a pre-shift meeting without compensation.  The pre-shift meetings 

were held in order to instruct employees on job duties, special events in the area and at 

the GSR, occupancy, and other job related information.  Pre-shift meetings could take 

10 minutes or more and were either held off the clock or during the period of time that 

was improperly rounded off of employees’ time cards. 

33. As an example, only, Plaintiff Capilla was employed from on or about 

March 23, 2011 through September 9, 2013 for approximately 128.9 weeks.  See Exhibit 

4 attached to the Toney Report.   Because she was required to attend pre-shift meeting 

off the clock and without pay, she should have been paid for an additional 10 minutes 

of compensable work time in addition to her regular work hours.  Based on the data 

currently available to Plaintiffs, she worked an average of 3.82 shifts per week or 493 

shifts (3.82 X 128.9 = 493).  Id. Ten minutes multiplied by 493 shifts equates to 82.2 

hours of unpaid pre-shift meeting work (10 X 493 = 4,930 divided by 60 = 82.16 hours). 

Id.  Eighty-two hours multiplied by the weighted rate of $8.47 (not all hours worked were 

overtime hours) equates to $696.23 in unpaid wages due ($8.47 X 82.2 = $696.23). 

Based on a simple 10% interest rate from the time Plaintiff Jackson-Williams should 

have been paid to January 31, 2019, she is owed an additional $375.96 in interest. Id.   

Because Ms. Capilla is no longer employed by Defendants, she is owed waiting time 

penalties equal to 60 days of wages in the amount of $3,001.50 (average of 6.9 hours 

per shift X $7.25 = $50.03 X 60 = $3,001.50). Id.  Thus, Plaintiff Capilla is owed 

approximately $4,073.69 for unpaid pre-shift meetings. Id. 

34. As an example, only, Plaintiff Martel was employed from on or about 

January 25, 2012 through June 12, 2014 for approximately 124.3 weeks.  See Exhibit 4 

attached to the Toney Report.  Because he was required to attend pre-shift meetings off 

the clock and without pay, he should have been paid for an additional 10 minutes of 

compensable work time in addition to his regular hours.  Based on the data currently 

available to Plaintiffs, he worked an average of 3.56 shifts per week or 443 shifts (3.56 

X 124.3 = 443).  Ten minutes multiplied by 443 shifts equates to 73.8 hours of unpaid 

917



 

- 13 - 
FIRST AMENDED CLASS ACTION COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 B

U
C

K
 L

L
P 

72
87

 L
ak

es
id

e 
D

riv
e 

R
en

o,
 N

V
 8

95
11

 
(7

75
) 2

84
-1

50
0 

Fa
x 

(7
75

) 7
03

-5
02

7 
Em

ai
l i

nf
o@

th
ie

rm
an

bu
ck

.c
om

 w
w

w
.th

ie
rm

an
bu

ck
.c

om
 

pre-shift meeting work (10 X 443 = 4,430 divided by 60 = 73.8 hours). Id.  Seventy-three 

point 8 hours multiplied by the weighted rate of $9.62 (not all hours worked were 

overtime hours) equates to $709.96 in unpaid wages due ($9.62 X 73.8 = $709.96).  

Based on a simple 10% interest rate from the time Plaintiff Martel should have been paid 

to January 31, 2019, he is owed an additional $383.38 in interest. Id.  Because Mr. 

Martel is no longer employed by Defendants, he is owed waiting time penalties equal to 

60 days of wages in the amount of $3,598.65 (average of 7.27 hours per shift, multiplied 

by $8.25 = $59.98 per day X 60 = $3,598.65). Id.  Thus, Plaintiff Martel is owed 

approximately $4,691.99 for unpaid pre-shift meetings. Id. 

35. Named Plaintiffs Capilla and Martel were required to attend these pre-shift 

meetings without compensation and for which they were not paid their minimum, regular 

rate, or overtime wages. Based on their knowledge and belief all employees who were 

similarly employed as dealers, cocktail waitresses, baristas, security guards, bartenders, 

and retail attendants followed the same policy and procedure as mandated by 

Defendants.  Upon information and belief, all other GSR employees who were similarly 

required to attend pre-shift meetings were not compensated for the required pre-shift 

time.  Based on a class list provided by Defendants for the period of June 24, 2010 

through April 21, 2014, there are approximately 609 class members. See Exhibit 2.  

Based on the average weekly shift count and pay rates for Plaintiff Capilla and Plaintiff 

Martel, extrapolated out for the entire class period, the putative Pre-Shift Meeting Class 

Members are owed approximately $571,434.92 in unpaid wages. See Exhibit 4 to the 

Toney Report.  Additionally, 417 members of the Pre-Shift Class are no longer employed 

as of April 21, 2014.  Id.  Thus, based on the failure to pay 417 class members all wages 

due and owing at the time of termination, formerly employed class members are owed 

an additional $1,371,396.24 in waiting time penalties. Id.  If termination rates remain 

steady for the full class period, it is estimated that the putative Pre-Shift Class Members 

would be owed $3,512,352.96 in waiting time penalties. Id.  The total estimated damage 

amount due for the Cash Bank Class is $4,083,787.88.  Id 
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36. .  Defendants are legally required to maintain the employment records for 

Plaintiffs Capilla and Martel and all putative Pre-Shift Meeting Class Members.  GSR is 

therefore in possession (or should be in possession) of the necessary scheduling, gate 

data (swipe in/out of the GSR property), punch data (clock in/out records), and pay data 

to demonstrate the exact amount of wages that Plaintiffs Capilla and Martel and all 

putative Pre-Shift Meeting Class Members are owed and at the correct rate of pay those 

wages must be paid.  Since Plaintiff was never compensated for the pre-shift work 

activities outlined herein, Plaintiffs and all putative Pre-Shift Class Members are owed 

compensation at the applicable hourly rate for each and every shift worked. 

E DEFENDANTS’ UNIFORM POLICY 

37. Defendants required all employees who worked as dancing dealers, 

cocktail waitresses, and baristas to change into and out of their uniforms on the GSR 

premises without compensation. 

38. Named Plaintiff Vaughan was required to change into and out of her 

uniform on the GSR premises without compensation and for which she was not paid her 

minimum, regular rate, or overtime wages.  Changing into and out of uniforms could take 

15 minutes or more and employees either changed off the clock and/or were changing 

during the period of time that was improperly rounded off of employees’ time cards. 

39. As an example, only, Plaintiff Vaughan was employed from on or about 

August 1, 2012 through June 13, 2013 for 45.3 weeks or approximately 95 shifts (45.3 

X 2.1 = 95.13).  See Exhibit 5 attached to the Toney Report.  Upon information and 

belief, one specific date where Plaintiff attended dance classes off the clock occurred 

when Plaintiff Vaughan worked April 26, 2013 from 8:30 p.m. to April, 27, 2013 at 4:00 

a.m. (7.5 hours), was required to attend dance class (2 hours), then worked from 8:15 

p.m. on April 27, 2013, to 1:00 a.m. on April 28, 2013 (4.75 hours).  See Exhibit 6 to 

Toney Report.  Because she was required to engage in uniform changing on premises 

and off the clock and without pay, she should have been paid for 15 minutes of additional 

work time.  Fifteen minutes per shift of unpaid uniform changing time per shift amounts 
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to 23.8 hours (95 X 15 = 1,425 divided by 60 = 23.75). See Exhibit 5 attached to the 

Toney Report.  Twenty-three point seven-five hours at Plaintiff Vaughan’s weighted 

wage rate of $8.46 (not all hours were overtime hours) amounts to $201.35 of unpaid 

wages (23.75 X $8.46 = $201.35). Id.  Based on a simple 10% interest rate from the 

time Plaintiff Martel should have been paid to January 31, 2019, he is owed an additional 

$113.76 in interest. Id.  Because Ms. Vaughan is no longer employed by Defendants, 

she is owed waiting time penalties equal to 60 days of wages in the amount of $2,623.50 

(average of 5.3 hours per shift, multiplied by $8.25 = $43.725 per day X 60 = $2,623.50). 

Id.  Thus, Plaintiff Vaughan is owed approximately $2,938.61 for unpaid uniform 

changing activities. Id.  

40. Based on Plaintiff Vaughan’s knowledge and belief all employees who 

were similarly employed as dancer dealers, cocktail waitresses, and baristas followed 

the same policy and procedure mandated by Defendants.  Upon information and belief, 

all other GSR employees who were similarly required to change in to and out of uniforms 

on the GSR premises were similarly not paid.  Based on a class list provided by 

Defendants for the period of June 24, 2010 through April 21, 2014, there are 

approximately 240 class members.  See Exhibit 2.  Based on the average weekly shift 

count and pay rates for Plaintiff Vaughan, the putative Uniform Class Members are owed 

approximately $50,970.65 in unpaid wages. See Exhibit 5 to the Toney Report.  

Additionally, 157 members of the Unifrom Class are no longer employed as of April 21, 

2014.  Id.  Thus, based on the failure to pay 157 class members all wages due and 

owing at the time of termination, formerly employed class members are owed an 

additional $411,889.50 in waiting time penalties. Id.  If termination rates remain steady 

for the full class period, it is estimated that the putative Uniform Class Members would 

be owed $1,054,647.00 in waiting time penalties. Id.  The total estimated damage 

amount due for the Uniform Class is $1,197,561.78.  Id 

41. Defendants are legally required to maintain the employment records for 

Plaintiff Vaughan and all putative Uniform Members.  GSR is therefore in possession (or 
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should be in possession) of the necessary scheduling, gate data (swipe in/out of the 

GSR property), punch data (clock in/out records), and pay data to demonstrate the exact 

amount of wages that Plaintiff Vaughan and all putative Uniform Class Members are 

owed and at the correct rate of pay those wages must be paid.  Since Plaintiff was never 

compensated for the uniform changing activities outlined herein, Plaintiff and all putative 

Uniform Class Members are owed compensation at the applicable hourly rate for each 

and every shift worked.  

F.  DEFENDANTS’ SHIFT JAMMING POLICY 

42. In addition to requiring employees to perform work activities without 

compensation, Defendants engaged in the unlawful practice known as “shift-jamming.”  

43. Pursuant to NRS 608.018(1), employees who are paid less than one and 

one half times the minimum wage must be paid daily overtime if they work more than 8 

hours a day (or 10 hours in a day if they are on a recognized and agreed upon 4-10 

workweek—four days a week at ten hours a day).   

44. NRS 608.0126 defines a “Workday” as a period of 24 consecutive hours, 

which begins when the employee begins work. 

45. Upon information and belief, Defendants did not offer health insurance to 

qualify for the lower minimum wage for insured employees. 

46. Thus, hourly employees paid less than $12.375 who the Defendants 

required, suffered or permitted to return to work before the expiration of 16 hours 

between when they last worked for the employer and started their next shift, must be 

paid at overtime rates until the end of that workday.  

47. Defendants routinely required employees who were entitled to daily 

overtime to return to work sooner than 16 hours from when they last worked, whether it 

to be for their normal job duties or a special event, during high occupancy periods such 

as for concerts, Burning Man, Hot August Nights, and Street Vibrations, or mandatory 

meetings, without paying the proper overtime rate. 
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48.  Plaintiffs were scheduled to and did work shifts with less than 16 hours 

between the end of one shift and the beginning of the next without being paid overtime 

premium for hours worked over eight in a workday.  

49. As an example, only, Plaintiff Martel was employed from on or about 

January 25, 2012 through June 12, 2014.  Where KRONOS (time) data is available, he 

worked approximately 101 weeks.  See Exhibit 6 attached to the Toney Report.  For 

instance, Plaintiff Martel worked from 6:45 p.m. on August 10, 2013 to 4:15 a.m. on 

August 11, 2013 (8.0 hours).  Id.  He then worked 4:00 p.m. on August 11, 2013 to 12:30 

a.m. on August 12, 2013 (8.0 hours).   Because he was required to return to work before 

he received 16 hours off between the end of his first shift and the beginning of the next, 

he worked a jammed shift.  The available KRONOS clock time contains 362 shifts.  Id.  

Of the analyzed shifts, a shift jam was observed in 37 shifts or 10% of the time. Id.  Of 

the jammed shifts, 21 or 6% resulted in unpaid overtime premium due.  Id.  When an 

overtime impact existed, the average overtime hour amount was 1.52.  Id.  The total shift 

jam hours with overtime premium due is 21 shifts, resulting in an underpayment of 31.9 

hours (21 shifts X 1.52 hours = 31.9 hours).  Id.  Thus, Plaintiff Martel is due and 

additional $138.77 in unpaid overtime premium (31 X $4.13 (half-time rate) = $131.75).  

Id.  Based on a simple 10% interest rate from the time Plaintiff Martel should have been 

paid to January 31, 2019, he is owed an additional $67.19 in interest. Id.  Because Mr. 

Martel is no longer employed by Defendants, he is owed waiting time penalties equal to 

60 days of wages in the amount of $3,598.65 (average of 7.27 hours per shift, multiplied 

by $8.25 = $59.98 per day X 60 = $3,598.65). Id.  Thus, Plaintiff Martel is owed 

approximately $3,797.59 for jammed shifts. Id. 

50. As an example, only, Plaintiff Vaughan was employed from on or about 

August 1, 2012 through June 13, 2013.  Where KRONOS (time) data is available, she 

worked approximately 45.3 weeks.  See Exhibit 6 attached to the Toney Report.  Upon 

information and belief, one specific date where Plaintiff attended dance classes off the 

clock occurred when Plaintiff Vaughan worked April 26, 2013 from 8:30 p.m. to April, 27, 
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2013 at 4:00 a.m. (7.5 hours), was required to attend dance class (2 hours), then worked 

from 8:15 p.m. on April 27, 2013, to 1:00 a.m. on April 28, 2013 (4.75 hours).  Id.    

Because she was required to change and attend dance classes off the clock and without 

pay, and did not receive 16 hours off between the end of her first shift and the beginning 

of the next, she worked a jammed shift.  The available KRONOS clock time contains 95 

shifts.  Id.  Of the analyzed shifts, a shift jam was observed in 8 shifts or 9% of the time. 

Id.  Of the jammed shifts, 4 resulted in unpaid overtime premium due.  Id.  When an 

overtime impact existed, the average overtime hour amount was 1.12.  Id.  The total shift 

jam hours with overtime premium due is 8 shifts, resulting in an underpayment of 9.0 

hours (8 shifts X 1.12 hours = 9.0 hours).  Id.  Thus, Plaintiff Vaughan is due and 

additional $37.17 in unpaid overtime premium (9 X $4.13 (half-time rate) = $37.17).  Id.  

Based on a simple 10% interest rate from the time Plaintiff Vaughan should have been 

paid to January 31, 2019, she is owed an additional $21.00 in interest. Id.  Because Ms. 

Vaughan is no longer employed by Defendants, she is owed waiting time penalties equal 

to 60 days of wages in the amount of $2,623.50 (average of 5.3 hours per shift, multiplied 

by $8.25 = $43.725 per day X 60 = $2,623.50). Id.  Thus, Plaintiff Vaughan is owed 

approximately $2,681.67 for jammed shifts. Id.   

51. Defendants have admitted that they did not pay employees for jammed 

shifts for the period of time between November 4, 2011 and July 11, 2014 for “certain 

team members.” See Exhibit 3 attached, hereinafter “Audit Letter.”  

52. It is not possible for Plaintiff to estimate class damages because 

Defendants are the sole Party in this action who have access to the relevant schedule, 

time, and pay data required to conduct further analysis.  Defendants are legally required 

to maintain the employment records for Plaintiffs Martell and Vaughan and all putative 

Shift Jamming Class Members.  GSR is therefore in possession (or should be in 

possession) of the necessary scheduling, gate data (swipe in/out of the GSR property), 

punch data (clock in/out records), and pay data to demonstrate whether or not 

employees were subject to a jammed shift and whether or not these Class Members 
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received proper overtime premium pay.  The claim for unpaid overtime wages pursuant 

to Defendants’ shift jamming policy is only brought on behalf of employees who are not 

covered by a valid and effective collective bargaining agreement. 

CLASS ACTION ALLEGATIONS 

53. Plaintiffs reallege and incorporate by this reference all the paragraphs 

above in this Complaint as though fully set forth herein. 

54. Plaintiffs seek to represent the following classes of employees in 

Defendants’ employ during the relevant time period4: 

A. Cash Bank Class: All Nevada residents who were employed by 

Defendants at the time of filing the original complaint in this action and who were 

required to carry a cash bank and performed banking activities without 

compensation, including (but not limited to), cashiers, bartenders, slot attendants, 

retail attendants, change attendants, and front desk agents, at any time from 

March 31, 2011 to the present5; 

B. Dance Class: All Nevada residents who were employed by 

Defendants at the time of filing the original complaint in this action and who were 

                                                           
4  On June 21, 2013 Plaintiffs Tiffany Sargent and Bailey Cryderman filed a 

proposed class action for failure to pay wages due and owing in the Second Judicial 
District Court of the State of Nevada in and for the County of Washoe. (See CV13 
01351.) Defendants removed that action to the United States District Court District of 
Nevada on August 22, 2013.  Plaintiffs’ claims asserted in the instant Complaint were 
dismissed prior to being certified as a class action on January 12, 2016.  The Nevada 
Supreme Court grants equitable tolling for all putative class members.  Golden Coin, 
Ltd., 124 Nev. at 34, 176 P.3d at 275 (“[C]lass actions brought under NRCP 23 toll the 
statute of limitations on all potential unnamed plaintiffs' claims[.]”); see also Allen v. KB 
Home Nevada, Inc., 2013 WL 8609775 (Nev. Dist. Ct. July 25, 2013) (It is determined 
that pursuant to Jane Roe Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 176 P.3d 271 
(2008), that based on the complaint filed on December 2, 2008, which alleges class 
action status as a remedy, the statute of limitations and/or repose is tolled for all putative 
class members.” (citations omitted)).  Accordingly, pursuant to Golden Coin tolling, 
Plaintiffs and putative class members’ wage claims go back to June 21, 2010, three 
years prior to the original filing of the Sargent action. 

 
5 The current owners, HG STAFFING, LLC, MEI-GSR HOLDINGS LLC purchased 

the property known as the Grand Sierra Resort (“GSR”), March 31, 2011.  

924



 

- 20 - 
FIRST AMENDED CLASS ACTION COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

IE
R

M
A

N
 B

U
C

K
 L

L
P 

72
87

 L
ak

es
id

e 
D

riv
e 

R
en

o,
 N

V
 8

95
11

 
(7

75
) 2

84
-1

50
0 

Fa
x 

(7
75

) 7
03

-5
02

7 
Em

ai
l i

nf
o@

th
ie

rm
an

bu
ck

.c
om

 w
w

w
.th

ie
rm

an
bu

ck
.c

om
 

required to attend dance classes without compensation at any time from March 

31, 2011 to the present; 

C. Room Attendant Class: All Nevada residents who were employed 

by Defendants at the time of filing the original complaint in this action and who 

were employed as room attendants and were required to perform pre-shift work 

activities without compensation at any time from March 31, 2011 to the present; 

D. Pre-shift Meeting Class: All Nevada residents who were 

employed by Defendants at the time of filing the original complaint in this action 

and who were required to attend pre-shift meetings without compensation, 

including (but not limited to), cocktail waitresses, bartenders, dealers, security 

guards, technicians, construction workers, and retail attendants, at any time from 

March 31, 2011 to the present. 

E. Uniform Class:  All Nevada residents who were employed by 

Defendants at the time of filing the original complaint in this action and who were 

employed as cocktail waitresses and/or baristas and were required to change 

into and out of their uniforms on property without compensation at any time from 

March 31, 2011 to the present. 

F. Shift Jamming Class: All Nevada residents who were employed 

by Defendants at the time of filing the original complaint in this action and who 

were employed by Defendants as non-exempt hourly paid employees and were 

not covered by a valid and effective collective bargaining agreement and who 

worked subjected to Defendants’ shift jamming policy.  

55. Class treatment is appropriate in this case for the following reasons: 

A. The Class is Sufficiently Numerous6: Upon information and belief, 

Defendants employ, and have employed, at least 587 Cash Bank Class Members; 

at least 48 Dance Class Members; at least 217 Room Attendant Class Members; 

                                                           
6 Plaintiffs base the approximate class members on number of employees who 

hold and/or held the positions encompassed by the subclasses, which were provided as 
part of the Master Class List in the Sargent case attached as Exhibit 2.  
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at least 609 Pre-Shift Meeting Class Members; at least 240 Uniform Class; and 

approximately 200 Shift Jamming Class Members. 

B. Plaintiffs’ Claims are Typical to Those of Fellow Class Members: 

Each Class Member is and was subject to the same practices, plans, or policies 

as Plaintiffs—Defendants required Plaintiffs to work “off the clock” and without 

compensation; Defendants’ engaged in improper shift jamming; and Defendants 

failed to pay wages due and owing at the time of separation of employment.  

C. Common Questions of Law and Fact Exist: Common questions of 

law and fact exist and predominate as to Plaintiffs and the Class, including, 

without limitation: Whether the time spent by Plaintiffs and Class Members 

engaging in the alleged “off-the-clock” work is compensable under Nevada law; 

whether Defendants’ engaged in improper shift jamming; and whether Defendants 

failed to pay wages due and owing at the time of separation of employment. 

D. Plaintiffs are Adequate Representatives of the Class: Plaintiffs will 

fairly and adequately represent the interests of the Class because Plaintiffs are 

members of the Classes, they have issues of law and fact in common with all 

members of the Class, and they do not have interests that are antagonistic to 

Class Members.   

E. Predominance/Superiority:  Class issues predominate, and a class 

action is superior to other available means for the fair and efficient adjudication of 

this controversy, since individual joinder of all members of the Class is impractical. 

Class action treatment will permit a large number of similarly situated persons to 

prosecute their common claims in a single forum simultaneously, efficiently, and 

without unnecessary duplication of effort and expense.  Furthermore, the 

expenses and burden of individualized litigation would make it difficult or 

impossible for individual members of the Class to redress the wrongs done to 

them, while an important public interest will be served by addressing the matter 
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as a class action. Individualized litigation would also present the potential for 

inconsistent or contradictory judgments. 

FIRST CAUSE OF ACTION 

Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and 608.016 

(On Behalf of All Plaintiffs and the Cash Bank, Dance, Room Attendant, Pre-shift 

Meeting, and Uniform Classes Against All Defendants) 

40. Plaintiffs reallege and incorporate by this reference all the paragraphs 

above in this Complaint as though fully set forth herein.  

41. NRS 608.140 provides that an employee has a private right of action for 

unpaid wages. 

42. NRS 608.016 states, “An employer shall pay to the employee wages for 

each hour the employee works.”  Hours worked means anytime the employer exercises 

“control or custody” over an employee.  See NRS 608.011 (defining an “employer” as 

“every person having control or custody . . . of any employee.”).  Pursuant to the Nevada 

Administrative Code, hours worked includes “all time worked by the employee at the 

direction of the employer, including time worked by the employee that is outside the 

scheduled hours of work of the employee.”  NAC 608.115(1). 

43. By failing to compensate Plaintiffs and members of the Cash Bank, Dance, 

Room Attendant, Pre-shift Meeting and Uniform Classes for the time spent performing 

the work activities without compensation identified above, Defendants failed to pay 

Plaintiffs and members of those classes for all hours worked in violation of NRS 608.140 

and 608.016. 

44. Despite demand, Defendants willfully refuse and continue to refuse to pay 

its employees wages for each hour the employee works.  

45. Wherefore, Plaintiffs demand for themselves and for all members of the 

Cash Bank, Dance, Room Attendant, Pre-shift Meeting and Uniform Classes payment 

by Defendants at the regular hourly rate of pay for all hours worked during the during 
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the relevant time period alleged herein together with attorneys’ fees, costs, and interest 

as provided by law. 

SECOND CAUSE OF ACTION 

Failure to Pay Minimum Wages in Violation of the Nevada Constitution 

(On Behalf of All Plaintiffs and the Cash Bank, Dance, Room Attendant, Pre-shift 

Meeting, and Uniform Classes Against All Defendants) 

46. Plaintiffs reallege and incorporate by this reference all the paragraphs 

above in this Complaint as though fully set forth herein. 

47. Article 15 Section 16 of the Nevada Constitution sets forth the 

requirements the minimum wage requirements in the State of Nevada and further 

provides that “[t]he provisions of this section may not be waived by agreement between 

an individual employee and an employer. . . .   An employee claiming violation of this 

section may bring an action against his or her employer in the courts of this State to 

enforce the provisions of this section and shall be entitled to all remedies available under 

the law or in equity appropriate to remedy any violation of this section, including but not 

limited to back pay, damages, reinstatement or injunctive relief.  An employee who 

prevails in any action to enforce this section shall be awarded his or her reasonable 

attorney’s fees and costs.” 

48. By failing to compensate Plaintiffs and members of the Cash Bank, Dance, 

Room Attendant, Pre-shift Meeting, and Uniform Classes any sort of compensation 

(zero dollars) for the time spent performing the work activities identified above, 

Defendants failed to pay Plaintiffs and members of those classes minimum wages for 

all hours worked in violation of the Nevada Constitution. 

49. Despite demand, Defendants willfully refuse and continue to refuse to pay 

its employees minimum wages for each hour the employee works as required by the 

Nevada Constitution.  

50. Wherefore, Plaintiffs demand for themselves and for all for all members of 

the Cash Bank, Dance, Room Attendant, Pre-shift Meeting, and Uniform Classes 
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payment by Defendants at the minimum wage rate for all hours worked during the 

relevant time period alleged herein together with attorneys’ fees, costs, and interest as 

provided by law. 

THIRD CAUSE OF ACTION 

Failure to Pay Overtime Wages in Violation of NRS 608.140 and 608.018 

(On Behalf of All Plaintiffs and the Cash Bank, Dance, Room Attendant, Pre-shift 

Meeting, Uniform, and Shift Jamming Classes Against All Defendants) 

51. Plaintiffs reallege and incorporate by this reference all the paragraphs 

above in this Complaint as though fully set forth herein. 

52. NRS 608.140 provides that an employee has a private right of action for 

unpaid wages.   

53. NRS 608.018(1) provides as follows: 
 

An employer shall pay 1 1/2 times an employee’s regular 
wage rate whenever an employee who receives 
compensation for employment at a rate less than 1 1/2 times 
the minimum rate prescribed pursuant to NRS 608.250 
works:  (a) More than 40 hours in any scheduled week of 
work; or (b) More than 8 hours in any workday unless by 
mutual agreement the employee works a scheduled 10 hours 
per day for 4 calendar days within any scheduled week of 
work. 

 
54. NRS 608.018(2) provides as follows: 
 

An employer shall pay 1 1/2 times an employee’s regular 
wage rate whenever an employee who receives 
compensation for employment at a rate not less than 1 1/2 
times the minimum rate prescribed pursuant to NRS 608.250 
works more than 40 hours in any scheduled week of work. 

 

55. By failing to compensate Plaintiffs and members of the Cash Bank, Dance, 

Room Attendant, Pre-shift Meeting, Uniform, and Shift Jamming Classes for the time 

spent performing the work activities without compensation identified above, Defendants 

failed to pay Plaintiffs and those class members overtime premium pay for all hours 

worked over eight (8) hours in a workday to those Class Members who were paid a 
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regular rate of less than one and one half times the minimum wage premium pay and, 

failed to pay a weekly premium overtime rate of time and one half their regular rate for 

all members of the Class who worked in excess of  forty (40) hours in a week in violation 

of NRS 608.140 and 608.018. 

56. Despite demand, Defendants willfully refuse and continue to refuse to pay 

its employees 1 ½ times their regular rate of pay for hours worked over forty (40) in a 

workweek and/or over eight (8) hours in a workday.  

57. Wherefore, Plaintiffs demand for themselves and for and members of the 

Cash Bank, Dance, Room Attendant, Pre-shift Meeting, Uniform, and Shift Jamming 

Classes that Defendants pay Plaintiffs and those class members one and one half times 

their “regular rate” of pay for all hours worked in excess of eight (8) hours in a workday 

and in excess of forty (40) hours a workweek during the relevant time period alleged 

herein together with attorneys’ fees, costs, and interest as provided by law. 

FOURTH CAUSE OF ACTION 

Failure to Timely Pay All Wages Due and Owing Upon Termination Pursuant to NRS 

608.140 and 608.020-.050 

(On Behalf of All Plaintiffs and former employees of the Cash Bank, Dance, Room 

Attendant, Pre-shift Meeting, Uniform, and Shift Jamming Classes Against All 

Defendants) 

58. Plaintiffs reallege and incorporate by this reference all the paragraphs 

above in this Complaint as though fully set forth herein. 

59. NRS 608.140 provides that an employee has a private right of action for 

unpaid wages.   

60. NRS 608.020 provides that “[w]henever an employer discharges an 

employee, the wages and compensation earned and unpaid at the time of such 

discharge shall become due and payable immediately.”   

61. NRS 608.040(1)(a-b), in relevant part, imposes a penalty on an employer 

who fails to pay a discharged or quitting employee: “Within 3 days after the wages or 
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compensation of a discharged employee becomes due; or on the day the wages or 

compensation is due to an employee who resigns or quits, the wages or compensation 

of the employee continues at the same rate from the day the employee resigned, quit, 

or was discharged until paid for 30-days, whichever is less.”   

62. NRS 608.050 grants an “employee lien” to each discharged or laid-off 

employee for the purpose of collecting the wages or compensation owed to them “in the 

sum agreed upon in the contract of employment for each day the employer is in default, 

until the employee is paid in full, without rendering any service therefor; but the 

employee shall cease to draw such wages or salary 30 days after such default.”   

63. By failing to pay Plaintiffs and former employees of the Cash Bank, Dance, 

Room Attendant, Pre-shift Meeting, Uniform, and Shift Jamming Classes for all hours 

worked in violation of the state laws identified herein, Defendants have failed to timely 

remit all wages due and owing to Plaintiffs and all members of those classes who are 

former employees. 

64. Despite demand, Defendants willfully refuse and continue to refuse to pay 

Plaintiffs and members of the Cash Bank, Dance, Room Attendant, Pre-shift Meeting, 

Uniform, and Shift Jamming Classes who are former employees all the wages that were 

due and owing upon the termination of their employment. 

65. Wherefore, Plaintiffs demand thirty (30) days wages under NRS 608.140 

and 608.040, and an additional thirty (30) days wages under NRS 608.140 and 608.050, 

for all members of the Cash Bank, Dance, Room Attendant, Pre-shift Meeting, Uniform, 

and Shift Jamming Classes who have terminated employment from Defendants during 

the relevant time period alleged herein together with attorneys’ fees, costs, and interest 

as provided by law. 

/ / / 

/ / / 

/ / / 

/ / / 
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JURY TRIAL DEMANDED 

Plaintiffs hereby demand a jury trial pursuant to Nevada Rule of Civil Procedure 

38. 

PRAYER FOR RELIEF 

 Wherefore Plaintiffs, individually and on behalf of all Members of the Classes 

alleged herein, pray for relief as follows: 

1. For an order certifying the action as a class action under Nevada Rule of 

Civil Procedure Rule 23 on behalf of all members of the Classes; 

2. For an order appointing Plaintiffs as the Representative of the Classes and 

their counsel as Class Counsel for the Classes; 

3. For damages according to proof for regular rate pay under NRS 608.140 

and 608.016 for all hours worked; 

4. For damages according to proof for minimum wage rate pay under the 

Nevada Constitution for all hours worked; 

5. For damages according to proof for overtime compensation at the 

applicable rate under NRS 608.140 and 608.018 for all hours worked for 

those employees who earned a regular rate of less than one and one half 

times the minimum wage for hours worked in excess of 8 hours per day 

and/or for all subclass members for overtime premium pay of one and one 

half their regular rate for all hours worked in excess of 40 hours per week; 

6. For sixty days of waiting time penalties pursuant to NRS 608.140 and 

608.040-.050; 

7. For interest as provided by law at the maximum legal rate; 

8. For reasonable attorneys’ fees authorized by statute; 

9. For costs of suit incurred herein; 

10. For pre-judgment and post-judgment interest, as provided by law, and  

11. For such other and further relief as the Court may deem just and proper. 
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AFFIRMATION 

The undersigned does hereby affirm that the preceding document filed in the 

Second Judicial District Court of the State of Nevada, County of Washoe, does not 

contain the social security number of any person. 

 

DATED: January 29, 2019.    Respectfully Submitted, 

       THIERMAN BUCK LLP 

 
/s/ Mark R. Thierman 
Mark R. Thierman 
Joshua D. Buck 
Leah L. Jones 
 
Attorneys for Plaintiffs 
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Index of Exhibits 

Exhibit 1 – Toney Report 

Exhibit 2 – Class List  

Exhibit 3 – Audit Letter 
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PROOF OF SERVICE 

 
Pursuant to NRCP 5(b), I hereby certify that I am an employee of Thierman Buck, 

LLP, and that on the 29th day of January, 2019, I electronically filed a true and correct 

copy of FIRST AMENDED CLASS ACTION COMPLAINT, with the Clerk of the Court 

by using the electronic filing system which will send a notice of electronic filing to the 

following: 

 
COHEN|JOHNSON|PARKER|EDWARDS
H. STAN JOHNSON, ESQ. 
Nevada Bar No. 00265  
sjohnson@cohenjohnson.com 
255 E. Warm Springs Road, Suite 100 
Las Vegas, Nevada 89119 
Telephone: (702) 823-3500 
Facsimile: (702) 823-3400 
 
Attorneys for Defendants

SUSAN HEANEY HILDEN, ESQ. 
Nevada Bar No. 5358 
shilden@meruelogroup.com 
CHRIS DAVIS, ESQ. 
Nevada Bar No. 6616 
chris.davis@slslasvegas.com 
2500 East Second Street 
Reno, NV 89595 
Telephone: (775) 789-5362 

 
 
 I declare under penalty of perjury under the laws of the State of Nevada that the 
foregoing is true and correct.  Executed on January 29, 2019 at Reno, Nevada. 
 

 
      /s/Tamara Toles   

Tamara Toles 

935



EXHIBIT 1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 1 

F I L E D
Electronically
CV16-01264

2019-01-29 07:45:30 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7092116 : csulezic

936



937



938



939



940



Exhibit 1

941



C
as

h
 B

an
k 

C
al

cu
la

ti
o

n
s

Em
p

lo
ye

e
 N

am
e

D
at

a 
St

ar
t 

D
at

e

D
at

e 
En

d
 

D
at

e

Em
p

lo
ym

en
t 

W
ee

ks
Sh

if
t 

C
o

u
n

t

A
ve

ra
ge

 S
h

if
ts

 

P
er

 W
ee

k

P
re

 S
h

if
t 

M
in

u
te

s 
   

   
   

   
  

P
er

 S
h

if
t

To
ta

l P
re

-S
h

if
t 

H
o

u
rs

W
ei

gh
te

d
 

A
ve

ra
ge

 

O
ve

rt
im

e 
R

at
e

D
am

ag
es

M
ar

te
l-

R
o

d
ri

gu
ez

, E
d

d
y

0
1

/2
5

/1
2

0
6

/1
2

/1
4

1
2

4
.3

4
4

3
3

.5
6

1
5

.0
1

1
0

.8
$

9
.6

2
$

1
,0

6
5

.9
0

  -
  T

h
e 

"T
o

ta
l P

re
-S

h
if

t 
H

o
u

rs
" 

is
 d

et
er

m
in

ed
 b

y 
m

u
lt

ip
ly

in
g

 t
h

e 
sh

if
t 

co
u

n
t 

b
y 

th
e 

"P
re

-S
h

if
t 

M
in

u
te

s 
P

er
 S

h
if

t"
 a

n
d

 t
h

en

   
   

d
iv

id
in

g
 b

y 
6

0
.

  -
  T

h
e 

"W
ei

g
h

te
d

 A
ve

ra
g

e 
O

ve
rt

im
e 

R
a

te
" 

ta
ke

s 
in

to
 a

cc
o

u
n

t 
th

a
t 

n
o

t 
a

ll 
sh

if
ts

 w
o

rk
ed

 c
o

n
ta

in
 p

re
m

iu
m

 h
o

u
rs

. T
h

e 
b

a
se

 

   
   

S.
T.

 R
a

te
 u

ti
liz

ed
 w

a
s 

$
8

.2
5

  -
  T

h
e 

W
a

it
in

g
 T

im
e 

P
en

a
lt

y 
is

 b
a

se
d

 o
n

 a
 6

0
 d

a
y 

p
er

io
d

 w
it

h
 7

.2
7

 h
o

u
rs

 p
er

 d
a

y 
a

t 
a

 r
a

te
 o

f 
$

8
.2

5
 (

6
0

 *
 7

.2
7

 *
 $

8
.2

5
)

$
5

,1
6

0
.8

3

Ex
tr

ap
o

la
ti

o
n

 t
o

 F
u

ll 
C

la
ss

 -
 t

h
ro

u
gh

 A
p

ri
l 2

1
, 2

0
1

4

5
8

7
  -

  B
as

ed
 o

n
 t

h
e 

cl
as

s 
lis

t 
p

ro
vi

d
ed

 f
o

r 
"S

ta
tu

s"
 c

o
d

es
 "

FU
LL

",
 "

P
A

R
T"

 a
n

d
 "

TE
M

P
"

2
9

,0
7

9
.3

  -
  B

as
ed

 o
n

 t
h

e 
cl

as
s 

lis
t 

 p
ro

vi
d

ed
 f

o
r 

th
e 

p
er

io
d

 M
ar

ch
 3

0
, 2

0
1

1
 t

h
ro

u
gh

 A
p

ri
l 2

1
, 2

0
1

4

A
ve

ra
ge

 S
h

if
ts

 P
er

 W
ee

k
3

.5
6

  -
  T

h
e 

av
er

ag
e 

w
e

ek
ly

 s
h

if
t 

co
u

n
t 

is
 b

as
ed

 o
n

 d
at

a 
fo

r 
M

ar
te

l-
R

o
d

ri
gu

ez

1
0

3
,5

2
2

.3
  -

  T
h

is
 n

u
m

b
er

 is
 t

h
e 

p
ro

d
u

ct
 o

f 
th

e 
av

er
ag

e 
sh

if
t 

co
u

n
t 

m
u

lt
ip

lie
d

 b
y 

th
e 

em
p

lo
ym

en
t 

w
e

ek
 c

o
u

n
t

P
re

 S
h

if
t 

M
in

u
te

s 
P

er
 S

h
if

t
1

5
  -

  T
h

e 
P

re
-S

h
if

t 
m

in
u

te
s 

ar
e 

b
as

ed
 o

n
 c

la
ss

 r
ep

re
se

n
ta

ti
ve

 in
p

u
t

1
,5

5
2

,8
3

4
.5

  -
  T

h
e 

p
ro

d
u

ct
 o

f 
th

e 
sh

if
t 

co
u

n
t 

m
u

lt
ip

lie
d

 b
y 

th
e 

av
er

ag
e 

p
re

-s
h

if
t 

m
in

u
te

s

2
5

,8
8

0
.6

  -
  T

h
e 

p
ro

d
u

ct
 o

f 
th

e 
to

ta
l m

in
u

te
s 

d
iv

id
ed

 b
y 

6
0

 m
in

u
te

s.

$
9

.6
2

  -
  T

h
is

 is
 a

 w
e

ig
h

te
d

 a
ve

ra
ge

 r
at

e 
b

as
ed

 o
n

 t
h

e 
sh

if
t 

co
u

n
t 

an
d

 p
ay

 r
at

e 
o

f 
M

ar
te

l-
R

o
d

ri
gu

ez

$
2

4
8

,9
7

1
.3

7

$
1

,6
1

2
,8

5
9

.7
2

In
te

re
st

 t
h

ro
u

gh
 1

/3
1

/1
9

$
4

9
6

.2
8

W
ai

ti
n

g 
Ti

m
e 

at
 6

0
 D

ay
s

$
3

,5
9

8
.6

5

  -
  D

u
ri

n
g 

th
e 

p
er

io
d

 o
f 

M
ar

ch
 3

0
, 2

0
1

1
 t

h
ro

u
gh

 M
ar

ch
 3

0
, 2

0
1

1
 t

h
er

e 
w

e
re

 3
7

9
 t

er
m

in
at

io
n

s.
 P

en
al

ti
es

 a
re

   
   

 b
as

e
d

 o
n

 t
h

e
 c

la
ss

 r
e

p
re

se
n

ta
ti

ve
's

 d
at

a 
w

h
ic

h
 is

 6
0

 d
ay

s 
at

 7
.2

7
 h

o
u

rs
 a

t 
a 

ra
te

 o
f 

$
8

.2
5

.

To
ta

l

To
ta

l M
in

u
te

s

To
ta

l H
o

u
rs

W
ei

gh
te

d
 A

ve
ra

ge
 O

.T
. R

at
e

Su
b

-T
o

ta
l D

am
ag

es

W
ai

ti
n

g 
Ti

m
e 

P
en

al
ti

es
$

1
,3

6
3

,8
8

8
.3

5

To
ta

l

C
la

ss
 C

o
u

n
t

To
ta

l E
m

p
lo

ym
en

t 
W

ee
ks

To
ta

l S
h

if
t 

C
o

u
n

t

942



C
as

h
 B

an
k 

C
al

cu
la

ti
o

n
s

Ex
tr

ap
o

la
ti

o
n

 t
o

 F
u

ll 
C

la
ss

 -
 t

h
ro

u
gh

 J
an

u
ar

y 
3

1
, 2

0
1

9

58
7

  -
  B

as
ed

 o
n

 t
h

e 
cl

as
s 

lis
t 

p
ro

vi
d

e
d

 f
o

r 
"S

ta
tu

s"
 c

o
d

es
 "

FU
LL

",
 "

P
A

R
T"

 a
n

d
 "

TE
M

P
"

80
,9

57
.2

  -
  B

as
ed

 o
n

 t
h

e 
cl

as
s 

lis
t 

 p
ro

vi
d

e
d

 f
o

r 
th

e 
p

er
io

d
 M

ar
ch

 3
0,

 2
01

1
 a

n
d

 e
xt

ra
p

o
la

te
d

 t
h

ro
u

gh
 J

an
u

ar
y 

3
1

, 2
0

1
9

3.
6

  -
  T

h
e

 a
ve

ra
ge

 w
ee

kl
y 

sh
if

t 
co

u
n

t 
is

 b
as

ed
 o

n
 d

at
a 

fo
r 

M
ar

te
l-

R
o

d
ri

gu
e

z

29
1,

44
5.

9
  -

  T
h

is
 n

u
m

b
er

 is
 t

h
e 

p
ro

d
u

ct
 o

f 
th

e 
av

er
ag

e 
sh

if
t 

co
u

n
t 

m
u

lt
ip

lie
d

 b
y 

th
e 

em
p

lo
ym

e
n

t 
w

e
ek

 c
o

u
n

t

P
re

 S
h

if
t 

M
in

u
te

s 
P

er
 S

h
if

t
15

.0
  -

  T
h

e
 P

re
-S

h
if

t 
m

in
u

te
s 

ar
e 

b
as

ed
 o

n
 c

la
ss

 r
ep

re
se

n
ta

ti
ve

 in
p

u
t

4,
37

1,
68

8.
5

  -
  T

h
e

 p
ro

d
u

ct
 o

f 
th

e 
sh

if
t 

co
u

n
t 

m
u

lt
ip

lie
d

 b
y 

th
e 

av
er

ag
e 

p
re

-s
h

if
t 

m
in

u
te

s

72
,8

61
.5

  -
  T

h
e

 p
ro

d
u

ct
 o

f 
th

e 
to

ta
l m

in
u

te
s 

d
iv

id
e

d
 b

y 
6

0 
m

in
u

te
s.

$9
.6

2
  -

  T
h

is
 is

 a
 w

e
ig

h
te

d
 a

ve
ra

ge
 r

at
e 

b
as

ed
 o

n
 t

h
e 

sh
if

t 
co

u
n

t 
an

d
 p

ay
 r

at
e 

fo
r 

M
ar

te
l-

R
o

d
ri

gu
e

z

$7
00

,9
27

.6
3

$4
,1

95
,2

16
.7

8

  -
  D

u
ri

n
g 

th
e 

p
er

io
d

 o
f 

M
ar

ch
 3

0,
 2

01
1 

th
ro

u
gh

 M
ar

ch
 3

1
, 2

0
1

1
 t

h
er

e 
w

er
e 

3
7

9
 t

er
m

in
at

io
n

s.
 P

en
al

ti
es

 a
re

 b
as

ed
 o

n

   
   

   
th

e
 c

la
ss

 r
e

p
re

se
n

ta
ti

ve
's

 d
at

a 
w

h
ic

h
 is

 6
0 

d
ay

s 
at

 7
.2

7 
h

o
u

rs
 a

t 
a 

ra
te

 o
f 

$8
.2

5.
 T

h
e

 e
st

im
at

e
d

 t
e

rm
in

at
io

n
 c

o
u

n
t

To
ta

l

   
   

   
is

 b
as

e
d

 o
n

 t
h

e
 o

b
se

rv
e

d
 t

e
rm

in
at

io
n

s 
in

 t
h

e
 c

la
ss

 li
st

 p
ro

vi
d

e
d

 a
n

d
 e

st
im

at
e

d
 t

o
 b

e
 9

71
 t

h
ro

u
gh

 J
an

u
ar

y 
3

1,
 2

01
9.

W
ai

ti
n

g 
Ti

m
e 

P
en

al
ti

es
$3

,4
94

,2
89

.1
5

W
ei

gh
te

d
 A

ve
ra

ge
 O

.T
. R

at
e

Su
b

-T
o

ta
l D

am
ag

es

C
la

ss
 C

o
u

n
t

To
ta

l E
m

p
lo

ym
en

t 
W

ee
ks

To
ta

l S
h

if
t 

C
o

u
n

t

To
ta

l M
in

u
te

s

To
ta

l H
o

u
rs

A
ve

ra
ge

 S
h

if
ts

 P
er

 W
ee

k

943



GSR Cash Banking Activities
Martel- Rodriguez - Shifts Worked Betweend 1/25/12 and 6/12/14 (443 shifts)

Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date

01/25/12 06/17/12 09/29/12 02/14/13 06/09/13 09/18/13 12/29/13 05/11/14

02/03/12 06/20/12 09/30/12 02/16/13 06/10/13 09/19/13 12/31/13 05/13/14

02/04/12 06/22/12 10/05/12 02/17/13 06/11/13 09/22/13 01/01/14 05/14/14

02/05/12 06/23/12 10/06/12 02/19/13 06/15/13 09/24/13 01/02/14 05/15/14

02/10/12 06/24/12 10/07/12 02/23/13 06/16/13 09/25/13 01/03/14 05/18/14

02/11/12 06/27/12 10/14/12 02/24/13 06/17/13 09/26/13 01/05/14 05/20/14

02/12/12 06/29/12 10/19/12 02/26/13 06/18/13 09/27/13 01/07/14 05/21/14

02/17/12 06/30/12 10/21/12 03/02/13 06/22/13 09/29/13 01/08/14 05/22/14

02/18/12 07/01/12 10/26/12 03/03/13 06/23/13 10/01/13 01/09/14 05/24/14

02/19/12 07/04/12 10/27/12 03/05/13 06/24/13 10/02/13 01/12/14 05/25/14

02/20/12 07/05/12 10/28/12 03/09/13 06/25/13 10/06/13 01/14/14 05/27/14

02/24/12 07/06/12 11/02/12 03/10/13 06/29/13 10/08/13 01/15/14 05/28/14

02/25/12 07/07/12 11/03/12 03/11/13 06/30/13 10/09/13 01/16/14 05/29/14

02/26/12 07/08/12 11/04/12 03/16/13 07/01/13 10/10/13 01/19/14 05/31/14

03/01/12 07/11/12 11/09/12 03/17/13 07/02/13 10/13/13 01/21/14 06/01/14

03/02/12 07/12/12 11/13/12 03/18/13 07/06/13 10/15/13 01/22/14 06/03/14

03/03/12 07/13/12 11/15/12 03/23/13 07/07/13 10/16/13 01/23/14 06/04/14

03/04/12 07/14/12 11/17/12 03/24/13 07/08/13 10/17/13 01/26/14 06/05/14

03/09/12 07/15/12 11/18/12 03/25/13 07/09/13 10/19/13 01/28/14 06/07/14

03/10/12 07/18/12 11/22/12 03/30/13 07/13/13 10/20/13 01/29/14 06/08/14

03/11/12 07/19/12 11/23/12 03/31/13 07/14/13 10/23/13 01/30/14 06/10/14

03/16/12 07/22/12 11/24/12 04/01/13 07/15/13 10/24/13 02/02/14 06/11/14

03/17/12 07/23/12 11/25/12 04/03/13 07/16/13 10/27/13 02/04/14 06/12/14

03/18/12 07/25/12 11/27/12 04/06/13 07/20/13 10/29/13 02/05/14

03/19/12 07/26/12 12/01/12 04/07/13 07/21/13 10/30/13 02/06/14

03/23/12 07/27/12 12/02/12 04/08/13 07/22/13 10/31/13 02/09/14

03/24/12 07/28/12 12/09/12 04/09/13 07/23/13 11/03/13 02/12/14

03/25/12 07/29/12 12/18/12 04/13/13 07/24/13 11/05/13 02/16/14

03/29/12 08/01/12 12/21/12 04/14/13 07/26/13 11/06/13 02/17/14

03/30/12 08/02/12 12/23/12 04/15/13 07/27/13 11/07/13 02/19/14

03/31/12 08/03/12 12/24/12 04/16/13 07/28/13 11/10/13 02/23/14

04/01/12 08/04/12 12/25/12 04/19/13 07/29/13 11/12/13 02/26/14

04/06/12 08/05/12 12/27/12 04/21/13 07/30/13 11/13/13 03/02/14

04/07/12 08/08/12 12/28/12 04/22/13 08/02/13 11/14/13 03/05/14

04/08/12 08/09/12 12/30/12 04/27/13 08/03/13 11/17/13 03/09/14

04/13/12 08/10/12 12/31/12 04/28/13 08/04/13 11/19/13 03/12/14

04/14/12 08/11/12 01/01/13 05/01/13 08/05/13 11/20/13 03/23/14

04/15/12 08/12/12 01/05/13 05/02/13 08/06/13 11/21/13 03/25/14

04/20/12 08/15/12 01/06/13 05/04/13 08/09/13 11/24/13 03/26/14

04/22/12 08/16/12 01/07/13 05/05/13 08/10/13 11/26/13 03/30/14

04/27/12 08/17/12 01/08/13 05/08/13 08/11/13 11/28/13 04/01/14

04/28/12 08/18/12 01/12/13 05/09/13 08/12/13 11/29/13 04/02/14

04/29/12 08/23/12 01/13/13 05/11/13 08/13/13 12/01/13 04/03/14

05/06/12 08/26/12 01/14/13 05/12/13 08/16/13 12/03/13 04/06/14

05/11/12 08/28/12 01/15/13 05/15/13 08/17/13 12/04/13 04/08/14

05/13/12 08/29/12 01/19/13 05/18/13 08/25/13 12/05/13 04/09/14

05/18/12 08/30/12 01/20/13 05/19/13 08/27/13 12/08/13 04/10/14

05/19/12 08/31/12 01/21/13 05/20/13 08/28/13 12/10/13 04/13/14

05/20/12 09/01/12 01/22/13 05/21/13 08/29/13 12/12/13 04/15/14

05/25/12 09/02/12 01/25/13 05/22/13 08/30/13 12/13/13 04/16/14

05/26/12 09/07/12 01/26/13 05/24/13 09/01/13 12/15/13 04/17/14

05/27/12 09/08/12 01/27/13 05/25/13 09/03/13 12/17/13 04/20/14

06/01/12 09/09/12 01/29/13 05/26/13 09/04/13 12/18/13 04/22/14

06/02/12 09/14/12 02/01/13 05/27/13 09/05/13 12/19/13 04/23/14

06/03/12 09/15/12 02/02/13 05/28/13 09/08/13 12/20/13 04/24/14

06/09/12 09/16/12 02/03/13 06/01/13 09/10/13 12/22/13 04/27/14

06/10/12 09/21/12 02/05/13 06/02/13 09/11/13 12/24/13 05/01/14

06/15/12 09/22/12 02/09/13 06/03/13 09/12/13 12/25/13 05/06/14

06/16/12 09/23/12 02/10/13 06/04/13 09/15/13 12/26/13 05/07/14

09/26/12 02/12/13 06/08/13 09/17/13 12/27/13 05/08/14

09/28/12
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GSR Dance Class
Whitney Vaughan - Shifts Detail

Shift Shift Shift

08/03/12 12/11/12 05/17/13

08/04/12 12/15/12 05/18/13

08/05/12 12/21/12 05/18/13

08/06/12 12/26/12 05/21/13

08/09/12 12/27/12 05/25/13

08/10/12 12/28/12 05/26/13

08/11/12 12/29/12 05/30/13

08/12/12 12/30/12 06/01/13

08/14/12 12/31/12 06/01/13

08/17/12 01/07/13 06/08/13

08/18/12 01/08/13 06/12/13

08/23/12 01/09/13 06/14/13

08/24/12 01/11/13 06/15/13

08/25/12 01/18/13

08/31/12 01/21/13

09/01/12 01/22/13

09/02/12 01/25/13

09/07/12 01/28/13

09/08/12 01/29/13

09/14/12 02/01/13

09/15/12 02/08/13

09/21/12 02/15/13

09/22/12 02/23/13

09/28/12 03/01/13

09/29/12 03/08/13

10/05/12 03/15/13

10/06/12 03/16/13

10/12/12 03/22/13

10/13/12 03/29/13

10/19/12 04/04/13

10/20/12 04/05/13

10/26/12 04/06/13

10/27/12 04/12/13

11/02/12 04/13/13

11/03/12 04/19/13

11/09/12 04/20/13

11/16/12 04/26/13

11/23/12 04/27/13

11/24/12 05/11/13

11/30/12 05/11/13

12/07/12 05/14/13
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GSR Pre Shift Meetings
Capilla, Mary - Shifts Worked Betweend 3/23/11 and 9/9/13 (493 shifts)

Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date

03/23/11 08/01/11 11/19/11 04/09/12 07/04/12 10/01/12 01/14/13 04/06/13 06/24/13

03/31/11 08/06/11 11/21/11 04/10/12 07/07/12 10/04/12 01/17/13 04/07/13 06/27/13

04/12/11 08/08/11 11/23/11 04/11/12 07/09/12 10/05/12 01/18/13 04/08/13 06/28/13

04/14/11 08/09/11 11/24/11 04/13/12 07/10/12 10/06/12 01/19/13 04/12/13 06/29/13

04/16/11 08/11/11 11/26/11 04/16/12 07/11/12 10/07/12 01/20/13 04/13/13 06/30/13

04/19/11 08/12/11 11/28/11 04/17/12 07/14/12 10/08/12 01/21/13 04/14/13 07/01/13

04/20/11 08/15/11 12/02/11 04/18/12 07/16/12 10/12/12 01/24/13 04/15/13 07/04/13

04/22/11 08/18/11 12/05/11 04/21/12 07/17/12 10/13/12 01/26/13 04/19/13 07/05/13

04/23/11 08/20/11 12/07/11 04/22/12 07/18/12 10/14/12 01/27/13 04/20/13 07/06/13

04/29/11 08/21/11 12/09/11 04/24/12 07/21/12 10/15/12 01/28/13 04/21/13 07/07/13

04/30/11 08/22/11 12/12/11 04/25/12 07/22/12 11/15/12 01/31/13 04/22/13 07/08/13

05/05/11 08/25/11 12/16/11 04/28/12 07/23/12 11/16/12 02/01/13 04/25/13 07/11/13

05/06/11 08/26/11 12/19/11 04/29/12 07/24/12 11/17/12 02/02/13 04/26/13 07/12/13

05/10/11 08/27/11 12/20/11 04/30/12 07/25/12 11/18/12 02/03/13 04/27/13 07/13/13

05/13/11 08/28/11 12/21/11 05/01/12 07/28/12 11/19/12 02/04/13 04/28/13 07/14/13

05/17/11 08/29/11 12/24/11 05/02/12 07/29/12 11/22/12 02/07/13 04/29/13 07/15/13

05/18/11 09/03/11 12/27/11 05/05/12 07/30/12 11/23/12 02/08/13 05/02/13 07/16/13

05/20/11 09/04/11 12/28/11 05/07/12 07/31/12 11/24/12 02/09/13 05/03/13 07/18/13

05/21/11 09/05/11 12/31/11 05/08/12 08/04/12 11/25/12 02/10/13 05/04/13 07/19/13

05/30/11 09/06/11 01/01/12 05/09/12 08/05/12 11/26/12 02/11/13 05/05/13 07/20/13

05/31/11 09/14/11 01/02/12 05/12/12 08/06/12 11/29/12 02/14/13 05/06/13 07/21/13

06/01/11 09/15/11 01/06/12 05/14/12 08/07/12 11/30/12 02/15/13 05/09/13 07/22/13

06/04/11 09/16/11 01/11/12 05/15/12 08/09/12 12/01/12 02/16/13 05/10/13 07/25/13

06/05/11 09/18/11 01/14/12 05/16/12 08/10/12 12/02/12 02/17/13 05/11/13 07/26/13

06/06/11 09/19/11 01/16/12 05/18/12 08/11/12 12/03/12 02/18/13 05/12/13 07/27/13

06/11/11 09/21/11 01/22/12 05/19/12 08/12/12 12/06/12 02/21/13 05/13/13 07/28/13

06/13/11 09/22/11 01/23/12 05/21/12 08/15/12 12/07/12 02/22/13 05/16/13 07/29/13

06/15/11 09/24/11 01/28/12 05/22/12 08/17/12 12/08/12 02/23/13 05/17/13 08/01/13

06/16/11 09/25/11 01/31/12 05/26/12 08/18/12 12/09/12 02/24/13 05/18/13 08/02/13

06/17/11 09/26/11 02/04/12 05/27/12 08/19/12 12/10/12 02/25/13 05/19/13 08/08/13

06/18/11 09/30/11 02/05/12 05/28/12 08/20/12 12/11/12 02/28/13 05/20/13 08/09/13

06/20/11 10/01/11 02/08/12 05/29/12 08/22/12 12/13/12 03/01/13 05/23/13 08/10/13

06/21/11 10/03/11 02/13/12 05/31/12 08/23/12 12/14/12 03/02/13 05/24/13 08/11/13

06/23/11 10/05/11 02/14/12 06/01/12 08/25/12 12/15/12 03/03/13 05/25/13 08/12/13

06/24/11 10/06/11 02/18/12 06/02/12 08/26/12 12/16/12 03/04/13 05/26/13 08/15/13

06/25/11 10/07/11 02/19/12 06/04/12 08/27/12 12/17/12 03/07/13 05/27/13 08/16/13

06/27/11 10/09/11 02/20/12 06/05/12 08/28/12 12/20/12 03/08/13 05/30/13 08/17/13

06/30/11 10/10/11 02/27/12 06/06/12 08/31/12 12/21/12 03/09/13 05/31/13 08/18/13

07/02/11 10/15/11 02/29/12 06/09/12 09/01/12 12/22/12 03/10/13 06/01/13 08/19/13

07/04/11 10/16/11 03/03/12 06/11/12 09/02/12 12/23/12 03/11/13 06/02/13 08/22/13

07/05/11 10/17/11 03/05/12 06/12/12 09/03/12 12/24/12 03/14/13 06/03/13 08/23/13

07/07/11 10/19/11 03/10/12 06/13/12 09/04/12 12/27/12 03/15/13 06/06/13 08/25/13

07/09/11 10/22/11 03/12/12 06/16/12 09/07/12 12/28/12 03/16/13 06/07/13 08/26/13

07/11/11 10/23/11 03/13/12 06/17/12 09/08/12 12/29/12 03/17/13 06/08/13 08/29/13

07/12/11 10/24/11 03/16/12 06/18/12 09/09/12 12/30/12 03/18/13 06/09/13 08/30/13

07/13/11 10/28/11 03/17/12 06/20/12 09/10/12 12/31/12 03/21/13 06/10/13 08/31/13

07/16/11 10/31/11 03/19/12 06/23/12 09/13/12 01/03/13 03/22/13 06/13/13 09/01/13

07/18/11 11/01/11 03/24/12 06/24/12 09/14/12 01/04/13 03/23/13 06/14/13 09/02/13

07/19/11 11/02/11 03/25/12 06/25/12 09/15/12 01/05/13 03/24/13 06/15/13 09/05/13

07/23/11 11/05/11 03/26/12 06/26/12 09/16/12 01/06/13 03/25/13 06/16/13 09/06/13

07/25/11 11/07/11 03/31/12 06/27/12 09/24/12 01/07/13 03/28/13 06/17/13 09/07/13

07/26/11 11/09/11 04/01/12 06/30/12 09/27/12 01/10/13 03/29/13 06/20/13 09/08/13

07/27/11 11/13/11 04/03/12 07/01/12 09/28/12 01/11/13 03/30/13 06/21/13 09/09/13

07/29/11 11/14/11 04/04/12 07/02/12 09/29/12 01/12/13 04/04/13 06/22/13

07/30/11 11/18/11 04/07/12 07/03/12 09/30/12 01/13/13 04/05/13 06/23/13
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GSR Pre Shift Meetings
Martel- Rodriguez - Shifts Worked Betweend 1/25/12 and 6/12/14 (443 shifts)

Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date

01/25/12 06/17/12 09/29/12 02/14/13 06/09/13 09/18/13 12/29/13 05/11/14

02/03/12 06/20/12 09/30/12 02/16/13 06/10/13 09/19/13 12/31/13 05/13/14

02/04/12 06/22/12 10/05/12 02/17/13 06/11/13 09/22/13 01/01/14 05/14/14

02/05/12 06/23/12 10/06/12 02/19/13 06/15/13 09/24/13 01/02/14 05/15/14

02/10/12 06/24/12 10/07/12 02/23/13 06/16/13 09/25/13 01/03/14 05/18/14

02/11/12 06/27/12 10/14/12 02/24/13 06/17/13 09/26/13 01/05/14 05/20/14

02/12/12 06/29/12 10/19/12 02/26/13 06/18/13 09/27/13 01/07/14 05/21/14

02/17/12 06/30/12 10/21/12 03/02/13 06/22/13 09/29/13 01/08/14 05/22/14

02/18/12 07/01/12 10/26/12 03/03/13 06/23/13 10/01/13 01/09/14 05/24/14

02/19/12 07/04/12 10/27/12 03/05/13 06/24/13 10/02/13 01/12/14 05/25/14

02/20/12 07/05/12 10/28/12 03/09/13 06/25/13 10/06/13 01/14/14 05/27/14

02/24/12 07/06/12 11/02/12 03/10/13 06/29/13 10/08/13 01/15/14 05/28/14

02/25/12 07/07/12 11/03/12 03/11/13 06/30/13 10/09/13 01/16/14 05/29/14

02/26/12 07/08/12 11/04/12 03/16/13 07/01/13 10/10/13 01/19/14 05/31/14

03/01/12 07/11/12 11/09/12 03/17/13 07/02/13 10/13/13 01/21/14 06/01/14

03/02/12 07/12/12 11/13/12 03/18/13 07/06/13 10/15/13 01/22/14 06/03/14

03/03/12 07/13/12 11/15/12 03/23/13 07/07/13 10/16/13 01/23/14 06/04/14

03/04/12 07/14/12 11/17/12 03/24/13 07/08/13 10/17/13 01/26/14 06/05/14

03/09/12 07/15/12 11/18/12 03/25/13 07/09/13 10/19/13 01/28/14 06/07/14

03/10/12 07/18/12 11/22/12 03/30/13 07/13/13 10/20/13 01/29/14 06/08/14

03/11/12 07/19/12 11/23/12 03/31/13 07/14/13 10/23/13 01/30/14 06/10/14

03/16/12 07/22/12 11/24/12 04/01/13 07/15/13 10/24/13 02/02/14 06/11/14

03/17/12 07/23/12 11/25/12 04/03/13 07/16/13 10/27/13 02/04/14 06/12/14

03/18/12 07/25/12 11/27/12 04/06/13 07/20/13 10/29/13 02/05/14

03/19/12 07/26/12 12/01/12 04/07/13 07/21/13 10/30/13 02/06/14

03/23/12 07/27/12 12/02/12 04/08/13 07/22/13 10/31/13 02/09/14

03/24/12 07/28/12 12/09/12 04/09/13 07/23/13 11/03/13 02/12/14

03/25/12 07/29/12 12/18/12 04/13/13 07/24/13 11/05/13 02/16/14

03/29/12 08/01/12 12/21/12 04/14/13 07/26/13 11/06/13 02/17/14

03/30/12 08/02/12 12/23/12 04/15/13 07/27/13 11/07/13 02/19/14

03/31/12 08/03/12 12/24/12 04/16/13 07/28/13 11/10/13 02/23/14

04/01/12 08/04/12 12/25/12 04/19/13 07/29/13 11/12/13 02/26/14

04/06/12 08/05/12 12/27/12 04/21/13 07/30/13 11/13/13 03/02/14

04/07/12 08/08/12 12/28/12 04/22/13 08/02/13 11/14/13 03/05/14

04/08/12 08/09/12 12/30/12 04/27/13 08/03/13 11/17/13 03/09/14

04/13/12 08/10/12 12/31/12 04/28/13 08/04/13 11/19/13 03/12/14

04/14/12 08/11/12 01/01/13 05/01/13 08/05/13 11/20/13 03/23/14

04/15/12 08/12/12 01/05/13 05/02/13 08/06/13 11/21/13 03/25/14

04/20/12 08/15/12 01/06/13 05/04/13 08/09/13 11/24/13 03/26/14

04/22/12 08/16/12 01/07/13 05/05/13 08/10/13 11/26/13 03/30/14

04/27/12 08/17/12 01/08/13 05/08/13 08/11/13 11/28/13 04/01/14

04/28/12 08/18/12 01/12/13 05/09/13 08/12/13 11/29/13 04/02/14

04/29/12 08/23/12 01/13/13 05/11/13 08/13/13 12/01/13 04/03/14

05/06/12 08/26/12 01/14/13 05/12/13 08/16/13 12/03/13 04/06/14

05/11/12 08/28/12 01/15/13 05/15/13 08/17/13 12/04/13 04/08/14

05/13/12 08/29/12 01/19/13 05/18/13 08/25/13 12/05/13 04/09/14

05/18/12 08/30/12 01/20/13 05/19/13 08/27/13 12/08/13 04/10/14

05/19/12 08/31/12 01/21/13 05/20/13 08/28/13 12/10/13 04/13/14

05/20/12 09/01/12 01/22/13 05/21/13 08/29/13 12/12/13 04/15/14

05/25/12 09/02/12 01/25/13 05/22/13 08/30/13 12/13/13 04/16/14

05/26/12 09/07/12 01/26/13 05/24/13 09/01/13 12/15/13 04/17/14

05/27/12 09/08/12 01/27/13 05/25/13 09/03/13 12/17/13 04/20/14

06/01/12 09/09/12 01/29/13 05/26/13 09/04/13 12/18/13 04/22/14

06/02/12 09/14/12 02/01/13 05/27/13 09/05/13 12/19/13 04/23/14

06/03/12 09/15/12 02/02/13 05/28/13 09/08/13 12/20/13 04/24/14

06/09/12 09/16/12 02/03/13 06/01/13 09/10/13 12/22/13 04/27/14

06/10/12 09/21/12 02/05/13 06/02/13 09/11/13 12/24/13 05/01/14

06/15/12 09/22/12 02/09/13 06/03/13 09/12/13 12/25/13 05/06/14

06/16/12 09/23/12 02/10/13 06/04/13 09/15/13 12/26/13 05/07/14

09/26/12 02/12/13 06/08/13 09/17/13 12/27/13 05/08/14

09/28/12
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GSR Uniform Donning
Whitney Vaughan - Shifts Detail

Shift Shift Shift

08/03/12 12/11/12 05/17/13

08/04/12 12/15/12 05/18/13

08/05/12 12/21/12 05/18/13

08/06/12 12/26/12 05/21/13

08/09/12 12/27/12 05/25/13

08/10/12 12/28/12 05/26/13

08/11/12 12/29/12 05/30/13

08/12/12 12/30/12 06/01/13

08/14/12 12/31/12 06/01/13

08/17/12 01/07/13 06/08/13

08/18/12 01/08/13 06/12/13

08/23/12 01/09/13 06/14/13

08/24/12 01/11/13 06/15/13

08/25/12 01/18/13

08/31/12 01/21/13

09/01/12 01/22/13

09/02/12 01/25/13

09/07/12 01/28/13

09/08/12 01/29/13

09/14/12 02/01/13

09/15/12 02/08/13

09/21/12 02/15/13

09/22/12 02/23/13

09/28/12 03/01/13

09/29/12 03/08/13

10/05/12 03/15/13

10/06/12 03/16/13

10/12/12 03/22/13

10/13/12 03/29/13

10/19/12 04/04/13

10/20/12 04/05/13

10/26/12 04/06/13

10/27/12 04/12/13

11/02/12 04/13/13

11/03/12 04/19/13

11/09/12 04/20/13

11/16/12 04/26/13

11/23/12 04/27/13

11/24/12 05/11/13

11/30/12 05/11/13

12/07/12 05/14/13
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GSR Shift Jamming
Martel- Rodriguez - Shifts Worked Betweend 1/25/12 and 6/12/14 (443 shifts)

Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date Shift Date

01/25/12 06/17/12 09/29/12 02/14/13 06/09/13 09/18/13 12/29/13 05/11/14

02/03/12 06/20/12 09/30/12 02/16/13 06/10/13 09/19/13 12/31/13 05/13/14

02/04/12 06/22/12 10/05/12 02/17/13 06/11/13 09/22/13 01/01/14 05/14/14

02/05/12 06/23/12 10/06/12 02/19/13 06/15/13 09/24/13 01/02/14 05/15/14

02/10/12 06/24/12 10/07/12 02/23/13 06/16/13 09/25/13 01/03/14 05/18/14

02/11/12 06/27/12 10/14/12 02/24/13 06/17/13 09/26/13 01/05/14 05/20/14

02/12/12 06/29/12 10/19/12 02/26/13 06/18/13 09/27/13 01/07/14 05/21/14

02/17/12 06/30/12 10/21/12 03/02/13 06/22/13 09/29/13 01/08/14 05/22/14

02/18/12 07/01/12 10/26/12 03/03/13 06/23/13 10/01/13 01/09/14 05/24/14

02/19/12 07/04/12 10/27/12 03/05/13 06/24/13 10/02/13 01/12/14 05/25/14

02/20/12 07/05/12 10/28/12 03/09/13 06/25/13 10/06/13 01/14/14 05/27/14

02/24/12 07/06/12 11/02/12 03/10/13 06/29/13 10/08/13 01/15/14 05/28/14

02/25/12 07/07/12 11/03/12 03/11/13 06/30/13 10/09/13 01/16/14 05/29/14

02/26/12 07/08/12 11/04/12 03/16/13 07/01/13 10/10/13 01/19/14 05/31/14

03/01/12 07/11/12 11/09/12 03/17/13 07/02/13 10/13/13 01/21/14 06/01/14

03/02/12 07/12/12 11/13/12 03/18/13 07/06/13 10/15/13 01/22/14 06/03/14

03/03/12 07/13/12 11/15/12 03/23/13 07/07/13 10/16/13 01/23/14 06/04/14

03/04/12 07/14/12 11/17/12 03/24/13 07/08/13 10/17/13 01/26/14 06/05/14

03/09/12 07/15/12 11/18/12 03/25/13 07/09/13 10/19/13 01/28/14 06/07/14

03/10/12 07/18/12 11/22/12 03/30/13 07/13/13 10/20/13 01/29/14 06/08/14

03/11/12 07/19/12 11/23/12 03/31/13 07/14/13 10/23/13 01/30/14 06/10/14

03/16/12 07/22/12 11/24/12 04/01/13 07/15/13 10/24/13 02/02/14 06/11/14

03/17/12 07/23/12 11/25/12 04/03/13 07/16/13 10/27/13 02/04/14 06/12/14

03/18/12 07/25/12 11/27/12 04/06/13 07/20/13 10/29/13 02/05/14

03/19/12 07/26/12 12/01/12 04/07/13 07/21/13 10/30/13 02/06/14

03/23/12 07/27/12 12/02/12 04/08/13 07/22/13 10/31/13 02/09/14

03/24/12 07/28/12 12/09/12 04/09/13 07/23/13 11/03/13 02/12/14

03/25/12 07/29/12 12/18/12 04/13/13 07/24/13 11/05/13 02/16/14

03/29/12 08/01/12 12/21/12 04/14/13 07/26/13 11/06/13 02/17/14

03/30/12 08/02/12 12/23/12 04/15/13 07/27/13 11/07/13 02/19/14

03/31/12 08/03/12 12/24/12 04/16/13 07/28/13 11/10/13 02/23/14

04/01/12 08/04/12 12/25/12 04/19/13 07/29/13 11/12/13 02/26/14

04/06/12 08/05/12 12/27/12 04/21/13 07/30/13 11/13/13 03/02/14

04/07/12 08/08/12 12/28/12 04/22/13 08/02/13 11/14/13 03/05/14

04/08/12 08/09/12 12/30/12 04/27/13 08/03/13 11/17/13 03/09/14

04/13/12 08/10/12 12/31/12 04/28/13 08/04/13 11/19/13 03/12/14

04/14/12 08/11/12 01/01/13 05/01/13 08/05/13 11/20/13 03/23/14

04/15/12 08/12/12 01/05/13 05/02/13 08/06/13 11/21/13 03/25/14

04/20/12 08/15/12 01/06/13 05/04/13 08/09/13 11/24/13 03/26/14

04/22/12 08/16/12 01/07/13 05/05/13 08/10/13 11/26/13 03/30/14

04/27/12 08/17/12 01/08/13 05/08/13 08/11/13 11/28/13 04/01/14

04/28/12 08/18/12 01/12/13 05/09/13 08/12/13 11/29/13 04/02/14

04/29/12 08/23/12 01/13/13 05/11/13 08/13/13 12/01/13 04/03/14

05/06/12 08/26/12 01/14/13 05/12/13 08/16/13 12/03/13 04/06/14

05/11/12 08/28/12 01/15/13 05/15/13 08/17/13 12/04/13 04/08/14

05/13/12 08/29/12 01/19/13 05/18/13 08/25/13 12/05/13 04/09/14

05/18/12 08/30/12 01/20/13 05/19/13 08/27/13 12/08/13 04/10/14

05/19/12 08/31/12 01/21/13 05/20/13 08/28/13 12/10/13 04/13/14

05/20/12 09/01/12 01/22/13 05/21/13 08/29/13 12/12/13 04/15/14

05/25/12 09/02/12 01/25/13 05/22/13 08/30/13 12/13/13 04/16/14

05/26/12 09/07/12 01/26/13 05/24/13 09/01/13 12/15/13 04/17/14

05/27/12 09/08/12 01/27/13 05/25/13 09/03/13 12/17/13 04/20/14

06/01/12 09/09/12 01/29/13 05/26/13 09/04/13 12/18/13 04/22/14

06/02/12 09/14/12 02/01/13 05/27/13 09/05/13 12/19/13 04/23/14

06/03/12 09/15/12 02/02/13 05/28/13 09/08/13 12/20/13 04/24/14

06/09/12 09/16/12 02/03/13 06/01/13 09/10/13 12/22/13 04/27/14

06/10/12 09/21/12 02/05/13 06/02/13 09/11/13 12/24/13 05/01/14

06/15/12 09/22/12 02/09/13 06/03/13 09/12/13 12/25/13 05/06/14

06/16/12 09/23/12 02/10/13 06/04/13 09/15/13 12/26/13 05/07/14

09/26/12 02/12/13 06/08/13 09/17/13 12/27/13 05/08/14

09/28/12
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GSR Shift Jamming
Martel- Rodriguez

EMP ID Shift Date Shift Start Time Shift End Time

Hours Between 

Starts

 Jam 

Indicator 

Hours 

Worked

Jammed 

Hours

3095399 8/2/2013 8/2/13 5:00 PM 8/3/13 1:15 AM 25.00 -               8.25

3095399 8/3/2013 8/3/13 6:00 PM 8/4/13 4:30 AM 23.00 1                   10.50 1.00

3095399 8/4/2013 8/4/13 5:00 PM 8/5/13 1:00 AM 23.00 1                   7.50 0.50

3095399 8/5/2013 8/5/13 4:00 PM 8/6/13 12:00 AM 24.00 -               7.50

3095399 8/6/2013 8/6/13 4:00 PM 8/7/13 12:15 AM 72.00 -               8.25

3095399 8/9/2013 8/9/13 4:00 PM 8/10/13 12:45 AM 26.75 -               8.25

3095399 8/10/2013 8/10/13 6:45 PM 8/11/13 4:15 AM 21.25 1                   8.00 2.75

3095399 8/11/2013 8/11/13 4:00 PM 8/12/13 12:30 AM 24.00 -               8.00
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GSR Shift Jamming
Whitney Vaughan - Shifts Detail

Shift Shift Shift

08/03/12 12/11/12 05/17/13

08/04/12 12/15/12 05/18/13

08/05/12 12/21/12 05/18/13

08/06/12 12/26/12 05/21/13

08/09/12 12/27/12 05/25/13

08/10/12 12/28/12 05/26/13

08/11/12 12/29/12 05/30/13

08/12/12 12/30/12 06/01/13

08/14/12 12/31/12 06/01/13

08/17/12 01/07/13 06/08/13

08/18/12 01/08/13 06/12/13

08/23/12 01/09/13 06/14/13

08/24/12 01/11/13 06/15/13

08/25/12 01/18/13

08/31/12 01/21/13

09/01/12 01/22/13

09/02/12 01/25/13

09/07/12 01/28/13

09/08/12 01/29/13

09/14/12 02/01/13

09/15/12 02/08/13

09/21/12 02/15/13

09/22/12 02/23/13

09/28/12 03/01/13

09/29/12 03/08/13

10/05/12 03/15/13

10/06/12 03/16/13

10/12/12 03/22/13

10/13/12 03/29/13

10/19/12 04/04/13

10/20/12 04/05/13

10/26/12 04/06/13

10/27/12 04/12/13

11/02/12 04/13/13

11/03/12 04/19/13

11/09/12 04/20/13

11/16/12 04/26/13

11/23/12 04/27/13

11/24/12 05/11/13

11/30/12 05/11/13

12/07/12 05/14/13
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GSR Shift Jamming
Whitney Vaughan - Shifts Detail

EMP ID STARTDTM Week Day Hours Between Starts STARTDTM ENDDTM Shift Hours Jam Hours

1095919 04/26/13 6 144.00 4/26/13 8:30 PM 4/27/13 4:00 AM 7.5 1.5

1095919 04/27/13 7 23.75 4/27/13 8:15 PM 4/28/13 1:00 AM 4.75 0.25

1095919 05/11/13 7 329.75 5/11/13 2:00 PM 5/11/13 3:15 PM 1.25

1095919 05/11/13 7 6.50 5/11/13 8:30 PM 5/12/13 3:45 AM 7.25 0.5

1095919 05/14/13 3 71.00 5/14/13 7:30 PM 5/14/13 8:45 PM 1.25
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COHEN|JOHNSON|PARKER|EDWARDS 
H. STAN JOHNSON, ESQ. 
Nevada Bar No. 00265  
sjohnson@cohenjohnson.com 
375 E. Warm Springs Road, Suite 104 
Las Vegas, Nevada 89119 
Telephone: (702) 823-3500 
Facsimile: (702) 823-3400 
 
SUSAN HEANEY HILDEN, ESQ. 
Nevada Bar No. 5358  
shilden@meruelogroup.com 
CHRIS DAVIS, ESQ. 
Nevada Bar No. 6616 
chris.davis@slslasvegas.com 
2500 East Second Street 
Reno, Nevada 89595 
Telephone: (775) 789-5362 
 
Attorneys for Defendants 
 

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA  
 

IN AND FOR THE COUNTY OF WASHOE 

 
 
EDDY MARTEL (also known as MARTEL-
RORIGUEZ), MARY ANNE CAPILLA, 
JANICE JACKSON-WILLIAMS and 
WHITNEY VAUGHAN on behalf of 
themselves and all others similarly situated, 
  
    Plaintiffs, 
v. 
 
HG STAFFING, LLC, MEI-GSR HOLDINGS, 
LLC d/b/a GRAND SIERRA RESORT, and 
DOES 1 through 50, inclusive, 
 
    Defendants. 
 

 
 
 
Case No.: CV16-01264  
 
 
 
MOTION TO DISMISS FIRST AMENDED 
COMPLAINT 

 

Defendants HG STAFFING LLC, and MEI-GSR HOLDINGS, LLC d/b/a GRAND 

SIERRA RESORT (collectively “GSR”), by and through their counsel of record 

Cohen|Johnson|Parker|Edwards, hereby move, pursuant to Nev. R. Civ. P. 12, to dismiss 

F I L E D
Electronically
CV16-01264

2019-02-15 12:03:46 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7121292 : yviloria
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Plaintiffs EDDY MARTEL, MARY ANNE CAPILLA, JANICE JACKSON-WILLIAMS and 

WHITNEY VAUGHAN’s First Amended Class Action Complaint (the “Complaint”). 

This motion is brought based on the pleadings and papers on file, the attached exhibits, 

the following Points and Authorities, and any and all argument which may be permitted on a 

hearing of this matter. 

POINTS AND AUTHORITIES 

I.  INTRODUCTION 

 The state law wage claims, alleged in the First Amended Class Action Complaint 

(“Complaint”) of Plaintiffs Eddy Martel (“Martel”), Mary Anne Capilla (“Capilla”), Janice 

Jackson-Williams (Williams) and Whitney Vaughan (“Vaughan”) (collectively, “Plaintiffs”), 

have no more merit than Plaintiffs’ original complaint that was dismissed by this Court.  

Plaintiffs are still seeking to pursue a class action that was rejected by the federal district court in 

Sargent v. HG Staffing, LLC, Case No. 3:13-cv-453-LRH-WGC, 171 F. Supp. 3d 1063 (D. Nev. 

2016), attached as Exhibit 1, and also by the Ninth Circuit Court of Appeals in Sargent v. HG 

Staffing, LLC, Case No. 16-80044 (denying the petition for permission to appeal the district 

court’s March 22, 2016 order denying class action certification), attached as Exhibit 2. Counsel 

for Plaintiffs in this case is also counsel for plaintiffs in the Sargent Action. Despite these 

rejections, counsel for Plaintiffs has simply repackaged these same bogus class-action claims 

with new named plaintiffs, three (3) of whom were opt-in plaintiffs and therefore parties to the 

Sargent Action, with the hopes that this Court will swallow what the federal court has rejected.  

Upon this Court’s rejection of Plaintiffs’ inappropriate attempt to sidestep the federal court’s 

proper decision to deny class certification, counsel for Plaintiff will likely chase down new 

plaintiffs so as to pursue these class claims indefinitely.  Such blatant forum shopping should not 

be tolerated, and is nothing more than deliberate harassment.   

 This Court is empowered to stop counsel for Plaintiffs’ scheme of unrelenting litigation 

under the principles of issue and claim preclusion.  Plaintiffs Martel, Capilla, and Vaughan 

(collectively the “Sargent Parties”), were parties to the Sargent Action.  See Exhibit 3, Sargent 

Action, Docket with Party List.  As parties, the Sargent Parties are bound by Judge Hicks’ well-
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reasoned decision denying class certification of identical claims seeking to represent the same 

GSR employees.  This Court may also dismiss Plaintiffs’ class action claims based on principles 

of comity and the first-to-file rule.  Counsel for Plaintiffs is improperly seeking to relitigate the 

denial of class certification, which decision was reached at the expense of hundreds of thousands 

of dollars, and the result of extensive motion practice involving hundreds of pages of briefing.  

See Exhibit 3, Sargent Action, Docket.  Relitigating the denial of class certification would 

misuse this Court’s and GSR’s resources and would result in hundreds of thousands of dollars of 

additional and unnecessary expense. 

 Not only should Plaintiffs’ class claim be dismissed, Plaintiffs claims are barred, all or in 

part, by the two-year statute of limitations.  Plaintiffs filed their complaint on June 14, 2016.  

Accordingly, all claims accruing before June 14, 2014 are bared, including all of Vaughan’s and 

Capilla’s claims, all but one (1) month of Martel’s claims, and all but six (6) months of 

Williams’ claims.  Contrary to Plaintiffs’ suggestions, the statute of limitation on their claims 

was not tolled while the Sargent Parties’ claims were pending in federal court.  While such 

tolling has been recognized when a previous class action was pending in the same jurisdiction, 

Courts have repeatedly rejected cross-jurisdictional tolling to avoid the very forum shopping that 

Plaintiffs’ counsel are actively pursuing.  Even if Plaintiffs had pursued their claims in federal 

court, instead of improperly shopping for an alternate forum, tolling would apply only to their 

individual claims and not to their class claims, so as to avoid the endless rounds of class action 

litigation by successive named plaintiffs envisioned by Plaintiffs’ counsel. 

 Moreover, other than her claim for minimum wage under the Nevada Constitution, 

Plaintiffs’ wage claims are non-justiciable because Plaintiffs failed to exhaust the mandatory 

statutory administrative remedies provided in NRS Chapter 607, which begin with filing a claim 

with the Nevada Labor Commissioner.  These claims are also barred because Plaintiffs failed to 

make a good faith attempt to collect her wages without litigation, a prerequisite required by the 

Labor Commissioner before “an employee may file a claim for wages unpaid when due.”  

 Plaintiffs have also failed to plead facts necessary to establish their statutory wage claims.  

Again, Plaintiffs fail to identify even one week in which Plaintiffs were not paid the proper wage 
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when working for GSR, much less allege the number of hours worked and the amount that 

Plaintiffs were underpaid, all of which are required facts necessary to state a wage claim.  Based 

on this glaring deficiency, Plaintiffs’ entire Complaint should be dismissed.   

 Plaintiff Williams’ claims are also bared because, while employed by GSR, she was 

covered by a collective bargaining agreement and failed to follow the grievance procedures set 

forth in that agreement.  Federal labor law provides that the failure to follow such grievance 

procedures when pursing state law wage claims mandates dismissal.  Williams’ statutory 

overtime claims are also without merit because, under Nevada law, those statutory overtime 

provisions do not apply when the collective bargaining agreement provides otherwise for 

overtime.  

 Finally, Plaintiffs are not entitled to seek class certification on behalf of GSR employees 

that are represented by a union.  Each union employee already has an exclusive representative 

with respect to wages.  Federal law prohibits former employees from using a class action to 

usurp the Union’s role as the exclusive representative for an employee’s bargaining unit.  

Accordingly, as Plaintiffs claims have no merit and are untimely, this Court should grant GSR’s 

motion and dismiss Plaintiffs’ Complaint in its entirety.  

II.  ARGUMENT 

In Johnson v. Travelers Ins. Co., 89 Nev. 467, 472, 515 P.2d 68, 71 (1973) (emphasis 

added), the Nevada Supreme Court held that, to avoid dismissal, the “complaint must . . .  allege 

facts sufficient to establish all necessary elements of the claim for relief.”  In performing this 

analysis, the court “must look at the substance of the claims, not just the labels used in the . . . 

complaint.”  Nevada Power Co. v. Eighth Judicial Dist. Court of Nevada ex rel. Cty. of Clark, 

120 Nev. 948, 960, 102 P.3d 578, 586 (2004).  A “complaint that offers labels and conclusions, a 

formulaic recitation of the elements of a cause of action, or naked assertions devoid of further 

factual enhancement will not suffice.”  Landers v. Quality Commc'ns, Inc., 771 F.3d 638, 641 

(9th Cir. 2014), as amended (Jan. 26, 2015), cert. denied, 135 S. Ct. 1845 (2015).  Where the 

complaint fails to state facts which are “legally sufficient to constitute the elements of the claim 

asserted,” the complaint should be dismissed for “failure to state a claim upon which relief can 
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be granted.”  Sanchez ex rel. Sanchez v. Wal-Mart Stores, Inc., 125 Nev. 818, 823, 829, 221 P.3d 

1276, 11280 (2009).     

A. All or Part of Plaintiffs’ Individual Claims Are Barred by the Statute of Limitations. 
   

All of Plaintiffs’ claims are subject to a two-year statute of limitation and therefore any 

claim arising before June 14, 2014, two (2) years before Plaintiffs filed their complaint, is barred.  

In Perry v. Terrible Herbst, Inc., 132 Nev. Adv. Op. 75, 383 P.3d 257, 260-62 (2016), the 

Nevada Supreme Court held that claims made under the Minimum Wage Amendment 

(“MWA”), added to the Nevada Constitution, are governed by the two-year statute of limitation 

found in NRS 608.260 for statutory minimum wage claims.  The Court reasoned that “when a 

statute lacks an express limitations period, courts look to analogous causes of action for which an 

express limitations period is available either by statute or by case law,” and found NRS 608.260 

to be the “most closely analogous” limitation period.  Id.   The Court rejected imposing the 

“catch-all four-year limitations period in NRS 11.220” because “NRS 608.115 requires 

employers to maintain an employee's record of wages for two years” and “[i]f the four-year 

limitations period in NRS 11.220 applied to MWA claims, an employee could bring a claim after 

the employer is no longer legally obligated to keep the record of wages for the employee.”   Id. at 

262.  The court concluded that “[a]nalogizing [plaintiff’s] MWA claim to one under NRS 

608.260 and applying NRS 608.260's two-year limitations period avoids conflict between the 

MWA and existing law.  Id.  Accordingly, Plaintiffs’ MWA claims are subject to a two-year 

statute of limitations. 

For the same reasons expressed in Perry, Plaintiffs’ other wage claims brought under 

NRS Chapter 608 are likewise subject to a two-year statute of limitations.  Other than the two-

year limitation period found in NRS 608.260, NRS Chapter 608 lacks an express limitation 

period.  Both NRS 608.260 and NRS 11.290(1)(a), governing wage claims against Nevada 

Contractors, provide for a two-year limitation period for wage claims.   The Nevada Department 

of Labor Commissioner has also recognized a two-year limitation period is the most analogous 

for claims under NRS Chapter 608.  See NAC 607.105 (“the Commissioner will not accept any 

claim or complaint based on an act or omission that occurred more than 24 months before the 
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date on which the claim or complaint is filed”); Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 

951, 963, 194 P.3d 96, 104 (2008) (recognizing Labor Commissioner’s “special expertise” as to 

NRS Chapter 608); Nevada Comm'n on Ethics v. JMA/Lucchesi, 110 Nev. 1, 5–6, 866 P.2d 297, 

300 (1994) (holding a district court is “obligated to give deference to the construction afforded” 

by the “agency charged with the duty of administering an act” because “the agency is impliedly 

clothed with power to construe it”); State ex rel. Nevada Tax Comm'n v. Saveway Super Serv. 

Stations, Inc., 99 Nev. 626, 630, 668 P.2d 291, 294 (1983) (holding “[g]reat deference will be 

afforded to an administrative body's interpretation when it is within the statutory language; 

moreover, the Legislature's acquiescence in an agency's reasonable interpretation indicates that 

the interpretation is consistent with legislative intent”).1  The two year limitation period is the 

most analogous because it not only avoids a conflict with the employers’ two-year obligation to 

maintain records under NRS 608.115, but also avoids a conflict with the Labor Commissioner’s 

determination that a two-year period is the appropriate limitation period for claims under NRS 

Chapter 608.   Accordingly, all of Plaintiffs’ claims are subject to a two-year statute of 

limitation. 

As Plaintiffs’ claims are subject to a two-year limitation period, claims by Whitney 

Vaughan and Mary Ann Capilla are completely barred.  Plaintiffs’ original complaint was filed 

on June 14, 2016.   Accordingly, any claim arising before June 14, 2014 is barred.  Because 

Plaintiffs’ complaint acknowledges that Vaughan and Capilla last worked for GSR in 2013 (see 

Complaint at 3, ¶¶ 5 and 7), they could not possibly assert claims after 2014.  Vaughan’s and 

Capilla’s claims should therefore be entirely dismissed with prejudice. 

Despite the two-year statute of limitation, Plaintiffs are asserting both individual and 

class claims from March 2011.  See Complaint at 2:23 – 3:17, ¶¶ 4-7; 19:7 – 20:22, ¶ 54.  Due to 

the two-year statute of limitation, however, Plaintiffs may only assert claims after June 14, 2014.  

This Court should therefore dismiss all of Plaintiffs’ claims that accrued prior to June 14, 2014. 

                                                 
1 NAC 607.105 was passed in 2003.  The Legislature, however, has done nothing in the past 
fifteen (15) years to lengthen this period.  
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Plaintiffs have apparently asserted claims prior to June 14, 2014, based on the mistaken 

notion that, pursuant to Jane Roe Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 176 P.3d 271 

(2008), their state law claims were tolled during the pendency of the Sargent action filed in June 

2013.  See Complaint at 19 n.4. Golden Coin, however, only adopted limited tolling with respect 

to a single class-action, filed in a single state court, and only because the named plaintiff was not 

an appropriate class representative which required a putative class member to substitute for the 

named plaintiff.  124 Nev. at 31-34, 176 P.3d at 273-75.  In Archon Corp. v. Eighth Judicial 

Dist. Court in & for Cty. of Clark, 407 P.3d 702 (Nev. 2017), the Nevada Supreme Court 

declined to adopt cross-jurisdiction during the pendency of a class action in federal court.  

In Portwood v. Ford Motor Co., 701 N.E.2d 1102, 1105 (Ill. 1998), the Illinois Supreme 

Court held that a state “statute of limitations is not tolled during the pendency of a class action in 

federal court.”  The court reasoned that such cross-jurisdictional tolling of a “state statute of 

limitations” would “increase the burden on that state’s court system” because it would expose the 

state court system to the evils of “forum shopping.”  Id. at 1104.   The court rejected cross-

jurisdictional tolling because Plaintiffs, dissatisfied with class action decisions in federal court or 

other jurisdictions, would file repeated “incarnations” of the same action until Plaintiffs found a 

favorable forum, thus prolonging the suit almost indefinitely.  Id. at 1104-05.  The court further 

found that because “state courts have no control over the work of the federal judiciary,  . . .  

[s]tate courts should not be required to entertain stale claims simply because the controlling 

statute of limitations expired while a federal court considered whether to certify a class action.” 

Id. at 1104. 

 The court in Portwood rejected cross-jurisdictional tolling even though the court had 

previously “adopted the [tolling] for class actions filed in Illinois state court.”  Id. at 1103-05.  

The court found that while “[t]olling the statute of limitations for purported class members who 

file individual suits within the same court system after class status is denied . . . serves to reduce 

the total number of filings within that system,” cross-jurisdictional tolling would only multiply 

proceedings and encourage forum shopping.  Id. at 1104.   
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The majority of the states that have considered the issue have likewise rejected cross-

jurisdictional tolling.  See Ravitch v. Pricewaterhouse, 793 A.2d 939, 944 (Penn. Super 2002) 

(rejecting cross-jurisdictional tolling based on the persuasive reasoning in the Illinois Supreme 

Court’s decision in Portwood); Maestas v. Sofamor Danek Grp., Inc., 33 S.W.3d 805, 808–09 

(Tenn. 2000)  (rejecting “the doctrine of cross-jurisdictional tolling in Tennessee” because it 

would “sanction . . . forum shopping” and would improperly “grant to federal courts the power to 

decide when Tennessee's statute of limitations begins to run,” which “outcome is contrary to our 

legislature's power to adopt statutes of limitations and the exceptions to those statutes” and 

therefore would “offend the doctrines of federalism and dual sovereignty”); Casey v. Merck & 

Co., 722 S.E.2d 842, 845 (Va. 2012)(rejecting the “tolling of a statute of limitations based upon 

the pendency of a putative class action in another jurisdiction”); Bell v. Showa Denko K.K., 899 

S.W.2d 749, 757–58 (Tex. App. 1995), writ denied (Oct. 5, 1995) (rejecting argument that “that 

American Pipe operates to toll our state statute of limitations” because under Erie Railroad Co. 

v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938) and its progeny, where a claim is 

derived from state law, as is appellant's suit, state law governs the tolling of the statute of 

limitations”); Clemens v. DaimlerChrysler Corp., 534 F.3d 1017, 1025 (9th Cir. 2008) (holding 

the “weight of authority and California's interest in managing its own judicial system counsel us 

not to import the doctrine of cross-jurisdictional tolling into California law”).  

This case is a prime example of why this Court should also reject cross-jurisdictional 

tolling.  The federal court already refused to certify an almost identical class action lawsuit.  

Fearing an identical result, Plaintiffs now have improperly split their federal wage claims from 

their state law wage claims in order to increase their odds of certifying a class action.2  As with 

                                                 
2 Shortly after filing the instant case, Plaintiffs filed five separate collective actions in federal 
court based on the same allegations as this case, including:  Cathy Benson v. HG Staffing, LLC, 
et al, Case No. 3:16-cv-00388-LRH-WGC (guest room attendant case); Antonio Ramirez v.  HG 
Staffing, LLC, et al, Case No. 3:16-cv-00318-LRH-WGC (cash bank case); Sarah Reader v. HG 
Staffing, LLC, et al, Case No. 3:16-cv-00387-LRH-WGC (uniform case); Thomas Reader v. HG 
Staffing, LLC, et al, Case No. 3:16-cv-00392-LRH-WGC (pre-shift meeting case); and Shenna 
Corral v. HG Staffing, LLC, et al, Case No. 3:16-cv-00387-LRH-WGC (dance class case).  
Plaintiff Martel is a plaintiff in the cash bank case, Plaintiff Mary Anne Capilla is a plaintiff in 
the pre-shift meeting case, and Plaintiff Whitney Vaughan is a plaintiff in the dance class case. 
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the majority of other states, this Court should prohibit such blatant forum shopping by rejecting 

the notion of cross-jurisdictional tolling of the statute of limitations. Moreover, pursuant to NRS 

11.500, the Nevada Legislature has determined that a statute of limitations should only be tolled 

based on an action filed in another jurisdiction when “the court lacked jurisdiction over the 

subject matter of the action,” (which it did not here), and then limited tolling to “[n]inety days 

after the action is dismissed.”   This Court should not adopt a policy which would permit federal 

courts to decide when Nevada’s statute of limitations has run, as those considerations are best 

left to the legislature.  As the Nevada Legislature has chosen not to adopt cross-jurisdictional 

tolling, and the Nevada Supreme Court has not adopted cross-jurisdictional tolling, Plaintiffs’ 

claims have not been tolled during the pendency of the federal action in Sargent and this Court 

should dismiss all claims which accrued before June 14, 2014, including all claims asserted by 

Plaintiffs Vaughan and Capilla.     

B. Class Claims, Accruing Before June 14, 2014, Are Barred by the Two-Year Statute 
of Limitations.  

   
In a unanimous opinion, the United States Supreme Court, in China Agritech, Inc. v. 

Resh, 138 S. Ct. 1800, 1804 (2018), held that tolling does not apply to class action claims 

because the tolling in “does not permit the maintenance of a follow-on class action past 

expiration of the statute of limitation.”   The Court reasoned that the “‘efficiency and economy of 

litigation’ that support tolling of individual claims . . . do not support maintenance of untimely 

successive class actions” because “any additional class filings should be made early on, soon 

after the commencement of the first action seeking class certification.”  China Agritech, 138 

S.Ct. at 1806.  The Court found that “Rule 23 evinces a preference for preclusion of untimely 

successive class actions by instructing that class certification should be resolved early on,” and to 

allow tolling of class action claims “would allow the statute of limitations to be extended time 

and again; as each class is denied certification, a new named plaintiff could file a class complaint 

that resuscitates the litigation.”  Id. at 1807-08. 

Pursuant to the Court’s reasoning, which the Nevada Supreme Court follows when 

interpreting class action requirements of Nev. R. Civ. P. 23, Plaintiffs’ class claims are therefore 
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not tolled.  See Beazer Homes Holding Corp. v. Dist. Ct., 128 Nev. 723, 734 n.4, 291 P.3d 128, 

136 n.4 (2012); McClendon v. Collins, 132 Nev. Adv. Op. 28, 372 P.3d 492, 494 (2016) 

(“federal cases interpreting the Federal Rules of Civil Procedure are strong persuasive authority, 

because the Nevada Rules of Civil Procedure are based in large part upon their federal 

counterparts”). 

Both the Nevada and Federal Rule 23 evince a preference for preclusion of untimely 

successive class actions.  Compare Fed. R. Civ. P. 23(c)(1)(a) (“At an early practicable time after 

a person sues or is sued as a class representative, the court must determine by order whether to 

certify the action as a class action”) with Nev. R. Civ. P. 23(c)(1) (“As soon as practicable after 

the commencement of an action brought as a class action, the court shall determine by order 

whether it is to be so maintained”). To permit tolling of class action claims, however would 

subvert this preference and provide for never-ending successive class actions because the statute 

of limitation would never expire.  New named plaintiff could always file a class complaint that 

would resurrect the litigation.   

 Contrary to Plaintiffs’ claim, the statute of limitations has not been tolled so that they 

may repeatedly assert one class action after another.  The United States District Court in Sargent 

already declined to certify the identical claims raised in this action as a class action.  To allow 

tolling of class action claims would permit Plaintiffs to repeatedly file new class action claims, 

based on the same set of facts, as long as another of GSR’s more than 8000 employees is 

persuaded by Plaintiffs’ attorney to file, thus creating an endless stream of class actions.  This 

Court, just like the unanimous United States Supreme Court, should refuse to permit Plaintiffs to 

prolong class action litigation further.  Accordingly, class action claims are not tolled and 

therefore this Court should dismiss all of Plaintiffs’ class action claims that accrued prior to June 

14, 2014, two (2) years before Plaintiffs filed their original complaint. 
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C. Plaintiffs’ First, Third and Fourth Claims for Relief Should Be Dismissed for the 
Failure to Exhaust Administrative Remedies with the Labor Commissioner as 
Required by NRS Chapter 607. 

 With the exception of Plaintiffs’ minimum wage claim under the Nevada Constitution, 

Plaintiffs were required to first file and pursue their state law wage claims with the Nevada 

Labor Commissioner before seeking relief in this Court.  In Allstate Ins. Co. v. Thorpe, 123 Nev. 

565, 571–72, 170 P.3d 989, 993–94 (2007, the Nevada Supreme Court held that “a person 

generally must exhaust all available administrative remedies before initiating a lawsuit, and 

failure to do so renders the controversy nonjusticiable.”  The Court reasoned that “the exhaustion 

doctrine gives administrative agencies an opportunity to correct mistakes and conserves judicial 

resources, so its purpose is valuable; requiring exhaustion of administrative remedies often 

resolves disputes without the need for judicial involvement.”  Id. at 571–72, 170 P.3d at 993–94.  

In State Department of Taxation v. Masco Builder, 129 Nev. Adv. Op. 83, 312 P.3d 475, 478 

(2013), the Nevada Supreme Court held “the exhaustion doctrine applies” when the agency 

“statutorily maintains original jurisdiction” over the claims asserted.  See also Nevada Power Co. 

v. Eighth Judicial Dist. Court of Nevada ex rel. Cty. of Clark, 120 Nev. 948, 959, 102 P.3d 578, 

586 (2004) (holding the exhaustion doctrine applies “when an administrative agency has original 

jurisdiction”). 

 Likewise, in Campbell v. Regents of Univ. of California, 106 P.3d 976, 982 (Cal. 2005), 

the California Supreme Court held that “the rule of exhaustion of administrative remedies” 

applies “where an administrative remedy is provided by statute, [and therefore] relief must be 

sought from the administrative body and this remedy exhausted before the courts will act.”  The 

Court continued that the “rule is not a matter of judicial discretion, but is a fundamental rule of 

procedure binding upon all courts.”  Id.  The court reasoned that exhaustion is required because 

“(1) it serves the salutary function of mitigating damages; (2) it recognizes the quasi-judicial 

tribunal's expertise; and (3) it promotes judicial economy by unearthing the relevant evidence 

and by providing a record should there be a review of the case.”  Id. at 983.  The Court 

concluded when a statute provides an administrative remedy, “the Legislature's silence [as to 
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exhaustion] makes the common law exhaustion rule applicable here and requires employees to 

exhaust their internal administrative remedies prior to filing a lawsuit.”  Id. at 987.  

 The Labor Commissioner clearly has original jurisdiction to resolve Plaintiffs’ claims 

asserted under NRS 608.016, 608.018, 608.020, 608.040, 608.050 and 608.140.  NRS 608.180 

expressly provides that the “Labor Commissioner or his representative shall cause the provisions 

of NRS 608.005 to 608.195, inclusive, to be enforced.”  In Baldonado v. Wynn Las Vegas, LLC, 

124 Nev. 951, 961, 194 P.3d 96, 102 (2008), the Nevada Supreme Court held that the 

“Legislature has entrusted the labor laws' enforcement to the Labor Commissioner, unless 

otherwise specified.”  The Court continued that “the Labor Commissioner is charged with 

knowing and enforcing the labor laws” and “these responsibilities acknowledge a special 

expertise as to those law.”  Id. at 963, 194 P.3d at 104.   The Court found that “[i]mplicit in the 

Labor Commissioner's obligation to know and enforce the labor laws is the duty to hear and 

resolve labor law complaints” and therefore “the Labor Commissioner's duty to hear and resolve 

enforcement complaints is not discretionary,” but provides “access to an adequate administrative 

enforcement mechanism,” for claims under NRS 608.005 to 608.195.  Id. at 963–64, 194 P.3d at 

104.  The Court reasoned by using the Labor Commissioner’s enforcement mechanism, “the 

Labor Commissioner's expertise is optimized, and the parties then have an opportunity to petition 

the district court for judicial review and, ultimately, appeal to this court.”   Id. at 964, 194 P.3d at 

104. 

 NRS Chapter 607’s enforcement mechanism is essential to resolving wage claims under 

NRS Chapter 608.  The Labor Commissioner is charged with the duty to “enforce all labor laws 

of the State of Nevada” and “[m]ay adopt regulations to carry out” that mandate.  See NRS 

607.160.  The Labor Commissioner has a duty to hear and resolve administrative complaints 

with respect to the enforcement of wage claims under NRS Chapter 608.  See NRS 607.160(6), 

607.205, 607.207; NAC 607.200.  In conducting those hearings, the Labor Commissioner can 

issue subpoenas and take testimony.  See NRS 607.210.  The Labor Commissioner has adopted 

comprehensive regulations with respect to the procedures for bringing, hearing, and resolving 

such wage claims.  See NAC 607.075 – 607.525.  Pursuant to NRS 607.215, after the Labor 
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Commissioner “issue[s] a written decision, setting forth findings of fact and conclusions of law 

developed at the hearing,” and “[u]pon a petition for judicial review, the court may order trial de 

novo.”  This “trial de novo” represents the implied “private cause of action for unpaid wages” 

recognized by the Nevada Supreme Court in Neville v. Eighth Judicial Dist. Court in & for Cty. 

of Clark, 406 P.3d 499, 504 (Nev. 2017), but may only be pursued after the employee exhausts 

the required administrative remedies.3   

 Accordingly, exhaustion is required because: (1) the Labor Commissioner has statutorily 

mandated original jurisdiction to rule on Plaintiffs’ wage claims which may have been asserted 

under NRS Chapter 608.005 to 608.195; (2) NRS Chapter 607 has proscribed a specific 

administrative scheme to remedy those claims, which has been implemented through 

comprehensive regulations adopted by the Labor Commissioner; (3) the Labor Commissioner’s 

expertise would undoubtedly aid in resolving such claims; (4) NRS 607.215 mandates 

exhaustion before the district court may “order a trial de novo;” and (5) exhaustion would 

conserves judicial resources by resolving disputes without the need for judicial involvement.  

Plaintiffs, however, do not allege that they have pursued their administrative remedies with the 

Labor Commissioner.  Plaintiffs’ failure to exhaust renders the controversy nonjusticiable, and 

therefore this Court should dismiss Plaintiffs’ First, Third and Fourth Claims for relief, with 

prejudice. 

D. Plaintiffs’ First, Third and Fourth Claims for Relief Should Also Be Dismissed for 
Failing to Make Good Faith Attempt to Collect Their Wages Before Filing Their Claim 
for Wages with this Court. 

 Pursuant to NRS 607.160, the Labor Commissioner is charged with the duty to “enforce 

all labor laws of the State of Nevada” and “[m]ay adopt regulations to carry out” that mandate.  

                                                 
3 The Supreme Court’s recognition in Neville of a private right of action for wage claims under 
NRS Chapter 608 in no way conflicts with the requirement to exhaust the administrative 
procedures mandated by NRS Chapter 607 and NAC 607.  Exhaustion was not raised, nor 
addressed in Neville.   NRS 607.215, however, clearly provides that a private action may only be 
ordered after the Labor Commissioner issues his final written decision, and after filing a petition 
to review that decision.  If exhaustion were not mandatory, the entire administrative mechanism 
provided by NRS Chapter 607 would be mere surplus as claimants could simply proceed to the 
last step, “trial de novo.” 
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NAC 608.155(1) requires: “Before an employee may file a claim for wages unpaid when due, 

the employee shall make a good faith attempt to collect any wages due the employee from an 

employer at the normal place and in the normal method that payment is made to employees of 

the employer.”  See Rite of Passage, ATCS/Silver State Acad. v. State, Dep't of Bus. & Indus., 

Office of Labor Com'r, Case No. 66388, 2015 WL 9484735, at *1 (Nev. Dec. 23, 2015) (holding 

that regulations adopted by the Nevada Labor Commissioner “implement[]” provisions of NRS 

Chapter 608).  Plaintiffs have not and cannot allege facts showing that they have made any effort 

to collect wages due before filing their wage claims, much less a good faith effort.  Plaintiffs in 

fact have not even identified a single week when they were underpaid.  Accordingly, this Court 

should dismiss Plaintiffs’ First, Third and Fourth Claims for relief, with prejudice, for failing to 

meet the mandatory prerequisite found in NAC 608.155(1). 

E. Plaintiffs Lack Standing to Represent Union Employees, Who Are Exclusively 
Represented by their Respective Unions. 

 
 Pursuant to 29 U.S.C. § 159(a) (emphasis added), “[r]epresentatives designated or 

selected for the purposes of collective bargaining by the majority of the employees in a unit 

appropriate for such purposes, shall be the exclusive representatives of all the employees in such 

unit for the purposes of collective bargaining in respect to rates of pay, wages, hours of 

employment, or other conditions of employment.”  While employees may pursue grievances over 

wages individually or in a group, they may only do so if the “bargaining representative has been 

given opportunity to be present at such adjustment.”  Id.  For that reason, in Vaca v. Sipes, 386 

U.S. 171, 186, (1967), the United States Supreme Court held that individual workers may step 

into the union's shoes and represent themselves or other employees only when the union, as the 

exclusive representative, has “breached its duty of fair representation in its handling of the 

employee's grievance.” 

 Plaintiffs acknowledge that certain GSR employees are represented by a Union and 

covered by a collective bargaining agreement.  See Complaint at 20:20-21.   While Plaintiffs 

exclude such employees from their alleged shift-jamming sub-class, they improperly attempt to 

represent Union members with respect to their other sub-classes.  Plaintiffs, however, may not do 
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so because the employees’ respective Unions are the “exclusive” representative for those 

employees. 

 In Baker v. IBP, Inc., 357 F.3d 685, 690 (7th Cir. 2004), the Seventh Circuit held that 

where a “suit is at its core about the adequacy of the wages [the employer] pays,” individual 

employees may not represent union workers in a class action when the Union has not breached 

its duty of fair representation.  The court reasoned that union workers “have a representative—

one that under the NLRA is supposed to be ‘exclusive’ with respect to wages” and therefore 

“Plaintiffs' request to proceed on behalf of a class of all workers shows that they seek to usurp 

the union's role.”   Id. at 686, 690.  

 Plaintiffs, likewise, are attempting to usurp the respective unions’ roles as the exclusive 

representatives for their bargaining units by attempting to pursue a class action on behalf of those 

employees.  Plaintiffs therefore lack standing to represent such union employees and their class 

action claims seeking to do so should be dismissed.4  

F. Plaintiffs Again Have Failed to State a Claim for Wages, Including Minimum Wages. 

This Court has already held that a complaint fails to state a claim for unpaid wages when  

”Plaintiffs do not identify any one week in which any one plaintiff was paid less than the 

required wage by alleging how many hours that plaintiff worked in that week, the plaintiff’s rate 

of pay, how much that plaintiff was paid, and how much that plaintiff believes he or she is owed 

for a given week.” See Order dated 2018-10-09, at 9:19 -  10:13 citing Pruell v. Carita Chirsti, 

678 f.3d 10, 14 (1st Cir 2012 (affirming dismissal of amended complaint where the complaint 

“does not provide examples (let alone estimates as to the amounts) of such unpaid time for either 

                                                 
4 Union employees included in the sub-classes described in the Complaint) are: (1) baristas, 
bartenders, cocktail servers, room attendants, servertainers, and slot attendants, who are covered 
by the collective bargaining agreement with the Culinary Workers Union Local 226; (2) stage 
technicians, who are covered by the collective bargaining agreement with the International 
Alliance of Theatrical Stage Employees Local 362;  and (3) Engineering Department employees, 
including but not limited to maintenance engineers, carpenters, and other construction workers, 
who are covered by the International Union of Operating Engineers Stationary Local No. 39 
AFL-CIO.  See Complaint, at 19-20, ¶ 54. 
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plaintiff or describe the nature of the work performed during those times.”).  Despite adding 

eleven (11) pages to their original complaint, Plaintiffs still fail to meet this minimal standard. 

First, Plaintiffs do not allege any facts which would show that any plaintiff was paid less 

than the minimum wage.  Instead, all facts supposedly show only that Plaintiffs were underpaid 

in relation to the number of hours worked. 

Second, Plaintiffs do not allege how much they were paid in any week.  Plaintiffs have no 

basis to believe that they were underpaid when they do not know how much they were paid.  

While Plaintiffs allege when Plaintiffs Martel and Vaughn supposedly began and ended work for 

ONE day, Plaintiffs do not allege when they clocked in or clocked out for that day which would 

indicate the amount of hours paid.  See Complaint, at 6:6-15, 8:7-13, 14:19-26, 17:4-9, 17:24 – 

18-5, ¶¶ 20, 25, 39, 49, 50.  Instead, Plaintiffs merely allege the time they were scheduled for 

their shift for that day, and then assume that was the same time when they clocked-in and 

clocked-out.  Id.  Plaintiffs Jackson-Williams and Capilla however do not make any claim with 

respect to how much they worked even in a single day.  Without alleging how many hours that 

each plaintiff worked in a week, and comparing that to the amount actually paid based on each 

plaintiff’s actual rate of pay, this Court can only speculate as to whether Plaintiffs were 

underpaid, which is all that Plaintiffs do. 

Moreover, activities such as changing clothes and collecting equipment or supplies are 

not deemed to be work and therefore are not compensable under NRS Chapter 608.   See 

Integrity Staffing Sols., Inc. v. Busk, 135 S. Ct. 513, 517-19 (2014)(holding that “preliminary and 

postliminary” activities are non-compensable work, even though the “employer required [the] 

particular activity” or “the activity is for the benefit of the employer,”  such as “changing 

clothes” or “checking in and out and waiting in line to do so,” because these activities are not “an 

intrinsic element of [the employee’s principal] activities” or “one with which the employee 

cannot dispense if he is to perform those activities”); Balestrieri v. Menlo Park Fire Prot. Dist., 

800 F.3d 1094, 1001 (9th Cir. 2015) (holding that firefighters that come in early “before the 

shift, gathering and transporting turnout gear . . . , that activity is ‘preliminary’” and not 

compensable under the FLSA because “it is not ‘intrinsic’ to the firefighting activity that he is 

1076



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 17 

C
O
H
E
N
|
JO
H
N
S
O
N
|
P
A
R
K
E
R
|
E
D
W
A
R
D
S

 
37

5 
E.

 W
ar

m
 S

pr
in

gs
 R

oa
d,

 S
te

. 1
04

 
La

s V
eg

as
, N

ev
ad

a 
 8

91
19

 
(7

02
) 8

23
-3

50
0 

FA
X

:  
(7

02
) 8

23
-3

40
0 

employed to perform”); Terry v. Sapphire Gentlemen's Club, 336 P.3d 951, 955-57 (Nev. 2014) 

(relying on cases interpreting the FLSA to interpret Nevada wage law because the Legislature 

has long relied on the federal “wage law to lay a foundation of worker protections that this State 

could build upon” and because if the FLSA and Nevada wage law “were inharmonious it would 

increase [employer] operation costs and bring about inefficiency because [employers] would 

have to keep two sets of books”); Aguilar v. Mgmt. & Training Corp., Case No. CV 16-00050 

WJ/GJF, 2017 WL 4804361, at *19 - *21 (D.N.M. Oct. 24, 2017) (holding that “Plaintiffs' FLSA 

claims with regard to pre-and post-shift activities also apply to Plaintiffs' state law claim” even 

though the state wage act “contains no analog to the federal Portal-to-Portal Act” because courts 

look to the FLSA when interpreting state law wage statutes).  Since these preliminary or 

postliminary activities are not work as a matter of law, they cannot support a claim for unpaid 

wages. 

Plaintiffs have again failed to provide any facts showing that any plaintiff was underpaid 

in a given workweek required to state a claim for unpaid wages because they are merely 

speculating that they were not paid the proper wage.  As Plaintiffs fail to allege facts showing the 

underpayment of wages, Plaintiffs’ Complaint should again be dismissed. 

G. Plaintiff Williams’ Clams for Wages and Overtime Are Barred for Failing to Exhaust 
Grievance Procedures of the Collective Bargaining Agreement. 

  
In  Kostecki v. Dominick's Finer Foods, Inc. of Illinois, 836 N.E.2d 837, 842 (Ill. App. 

2005), the Illinois Court of Appeals explained that “[f]ederal labor policy provides that when 

resolution of a state law claim depends on an analysis of the terms of the agreement, the claim 

must either be arbitrated as required by the collective bargaining agreement or dismissed as 

preempted under section 301 of the Labor Management Relations Act (29 U.S.C. § 185(a) 

(2000)), which grants federal district courts exclusive jurisdiction over disputes involving 

collective bargaining agreements.”  See Also Allis–Chalmers Corp. v. Lueck, 471 U.S. 202, 210–

20 (1985) (“state-law rights and obligations that do not exist independently of private [labor] 

agreements, and that as a result can be waived or altered by agreement of private parties, are pre-

empted by those agreements,” pursuant to Section 301 of the Labor Management Relations Act, 
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and the employee must either “make use of the grievance procedure established in the collective-

bargaining agreement” or the employee’s claim must be “dismissed as pre-empted by federal 

labor-contract law”); MGM Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 517, 728 P.2d 821, 

824 (1986) (same).  The Kostecki Court held that claims made under Illinois statutes requiring 

the payment of wages and/or overtime “arise from the collective bargaining agreement, as the 

agreement “provides for how overtime pay is to be calculated” and provides “how employees are 

to be paid” and therefore “a finder of fact would have to interpret the bargaining agreement to 

determine whether the defendants’ violated” Illinois wage laws.  836 N.E.2d at 844-45.  The 

court affirmed dismissal of the employees’ state law statutory wage claims “because the 

bargaining agreement set forth a procedure for arbitrating grievances arising from the 

agreement” and “plaintiffs were required under federal labor policy to arbitrate their claims 

before seeking judicial relief.”  Id. at 844.  

Plaintiff Williams is also subject to a collective bargaining agreement which specifies 

amount, method, and timing of payment of wages and overtime.  See Exhibit 4, Montrose Dec., 

at p. 1, ¶ 2; Exhibit 4A, CBA, at pp. 9, 15.   Plaintiff Williams’ statutory claims for wages or 

overtime therefore are not independent of the collective bargaining agreement, but are expressly 

dependent upon finding a breach of that agreement to maintain those claims.  Any claim for 

breach, however, may only be pursued by the grievance procedures set forth in the collective 

bargaining agreement.  See Exhibit 4, Montrose Dec., at p. 1, ¶ 2; Exhibit 4A, CBA, at p. 26-27.  

Williams, however, does not allege that she initiated, much less exhausted, the grievance 

procedures in the collective bargaining agreement and therefore her first, third, and fourth causes 

of action should be dismissed.  See Union Pac. R. Co. v. Harding, 114 Nev. 545, 550, 958 P.2d 

87, 90 (1998) (holding complaint was properly dismissed when  state law claims were preempted 

by federal labor law); Barton v. House of Raeford Farms, Inc., 745 F.3d 95, 106-09 (4th Cir. 

2014) (holding statutory state-law claim for wages for time spent donning and doffing protective 

gear, etc. preempted because “any entitlement the plaintiffs have in this case to unpaid wages 

under the [State] Wages Act must stem from the CBA that governed the terms and conditions of 

their employment, including their wages”); Cavallaro v. UMass Mem'l Healthcare, Inc., 678 
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F.3d 1, 8 (1st Cir. 2012) (holding a statutory state-law wage claim was preempted because it 

relied on the amount of wages provided in the CBA even if those amounts were altered or 

enlarged by state law); Mowry v. United Parcel Serv., 415 F.3d 1149 (10th Cir. 2005) (holding a 

state-law wage claim were preempted because the court would have to resolve issues regulated 

by the CBA such as what work plaintiff performed and when, whether he was paid or underpaid, 

and the amount of the shortfall to resolve the complaint); Atchley v. Heritage Cable Vision 

Associates, 101 F.3d 495,500 (7th Cir. 1996) (holding that statutory state-law wage claim was 

pre-empted because the court “must look to the CBA, which properly governs the amount, 

method, and timing of payment” of wages); Clee v. MVM, Inc., 91 F. Supp. 3d 54, 62–64 (D. 

Mass. 2015) (holding employees’ statutory wage clams for uncompensated work were pre-

empted by federal labor law because they depended on the interpretation of the collective 

bargaining agreement as to what constituted compensable work and whether the agreement 

conflicted with state wage law).   

H. Plaintiff Williams IS NOT Entitled to Overtime Pursuant to NRS 608.018 Because the 
CBA Provide Otherwise for Overtime. 

  
In their Third Cause of Action, Plaintiffs seek overtime pursuant to NRS 608.018(1) and 

(2).  See Complaint at 24:12- 25:4, ¶ 52 -54.  NRS 608.018(3), however, provides that the 

“provisions of subsections 1 and 2 do not apply to . . .  (e) Employees covered by collective 

bargaining agreements which provide otherwise for overtime. . .”  Plaintiff Williams is covered 

by the CBA, which provides otherwise for overtime.  See Exhibit 4, Montrose Dec., at p. 1, ¶ 2; 

Exhibit 4A, CBA, at p. 15.   Article 9.01 of the CBA, entitled “WORK SHIFTS, WORKWEEK, 

AND OVERTIME,” states:   

The workweek pay period shall be from Friday through Thursday.  For purposes 
of computing overtime, for an employee scheduled to work five (5) days in one 
(1) workweek, any hours in excess of eight (8) hours in a day or forty (40) hours 
in a week shall constitute overtime.  For an employee scheduled to work four (4) 
days in one (1) workweek, any hours worked in excess of ten (10) hours in a day 
or forty (40) hours in a week shall constitute overtime.  . . . Employees absent for 
personal reasons on one (1) or more of their first five (5) scheduled days of work 
in their workweek shall work at the Employee’s request on a scheduled day off in 
the same workweek at straight time. 
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See 5A, CBA, at p. 15, Art. 9.01. The overtime provision of NRS 608.018, therefore, do not 

apply to Plaintiff Williams and therefore her Third Cause of Action should again be dismissed.  

See Wuest v. California Healthcare W., Case No. 3:11-CV-00855-LRH, 2012 WL 4194659, at 

*5 (D. Nev. Sept. 19, 2012) (holding that overtime guarantees of NRS 608.018 are suspended 

where the CBA “provides otherwise” for overtime payments—that is, when the CBA contains a 

negotiated provision on the same subject but different from the statutory provision”); Jacobs v. 

Mandalay Corp., 378 F. App'x 685, 687 (9th Cir. 2010) (ruling that “section 608.018 exempts 

from coverage those employees ‘covered by collective bargaining agreements which provide 

otherwise for overtime’”).   

 Similarly, Plaintiffs cannot pursue class actions on behalf of baristas, bartenders, cocktail 

servers, servertainers, and slot attendants -- who are included within the alleged Cash Bank 

Class, Dance Class, Pre-Shift Meeting Class, and Uniform Class (see Complaint, ¶¶ 23, 54) ---, 

and who are also covered by the collective bargaining agreement with the Culinary Workers 

Union Local 226, and therefore cannot maintain claims for overtime pursuant to NRS 608.018.  

Accordingly, Plaintiffs’ proposed class action claims on behalf of these putative class members 

should also be dismissed. 

I. Plaintiffs’ Wrongful Attempt to Re-Litigate the Federal District Court’s Order, 
Denying Certification of an Identical Class Action, Is Barred by Claim and Issue 
Preclusion.  

 
In his well-reasoned order dated March 22, 2016, Judge Hicks already determined that 

Plaintiffs’ wage claims cannot proceed as a class action.  See Exhibit 1, Sargent, 171 F. Supp. 3d 

at 1073-77.  Plaintiffs are barred from their wrongful attempt to relitigate the federal district 

court’s judgment denying class certification under the principles of claim and issue preclusion. 

In Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054, 194 P.3d 709, 713 (2008), the 

Nevada Supreme Court, relying upon the same factors “used by the majority of state and federal 

courts,” held that a plaintiff’s claim is barred when: “(1) the parties or their privies are the same, 

(2) the final judgment is valid, and (3) the subsequent action is based on the same claims or any 

part of them that were or could have been brought in the first case.”   The Court further held that 

a claim is bared by issue preclusion when the following factors are met: “(1) the issue decided in 
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the prior litigation must be identical to the issue presented in the current action; (2) the initial 

ruling must have been on the merits and have become final; (3) the party against whom the 

judgment is asserted must have been a party or in privity with a party to the prior litigation; and 

(4) the issue was actually and necessarily litigated.”  Id. at 1055, 194 P.3d at 713.  Each of these 

factors is clearly met and therefore Plaintiffs’ class action claims are barred by both claim and 

issue preclusion. 

In their Complaint, Plaintiffs seek to certify a class action based on the same wage claims 

on behalf of GSR employees which are identical to those claims brought in Sargent Action. 

Compare Complaint at 4:8 – 27:27 with Exhibit 5, Sargent Complaint at 4:14 – 9:21, 12:21 – 

17:7.  The federal district court entered a final judgment on the merits denying class certification.  

See Exhibit 1, Sargent, 171 F. Supp. 3d at 1073-77, 1084; see also Brown v. Capanna, 105 Nev. 

665, 668–69, 782 P.2d 1299, 1301–02 (1989) (holding plaintiff’s claim “was resolved on the 

merits when the court ordered partial summary judgment” which  “bars further consideration of 

the issue based on the principles of res judicata”); Robi v. Five Platters, Inc., 838 F.2d 318, 327 

(9th Cir. 1988) (holding that interlocutory decisions of a district court were “final for purposes of 

issue preclusion” because a “final judgment” for purposes of issue preclusion “includes any prior 

adjudication of an issue in another action that is determined to be sufficiently firm to be accorded 

conclusive effect”); Greenleaf v. Garlock, Inc., 174 F.3d 352, 360 (3d Cir. 1999) (holding 

“decisions not final for purposes of appealability may nevertheless be sufficiently final to have 

issue preclusive effect”); Tripati v. Henman, 857 F.2d 1366, 1367 (9th Cir. 1988) (holding that 

judgment was final for purposes of claim preclusion even though it was subject to a pending 

Rule 59(e) motion) cited with approval by Brewer v. State, 125 Nev. 1021, 281 P.3d 1157, 2009 

WL 1492228 (2009).   

In fact, Judge Hicks held that Plaintiffs could not establish that their federal wage claims 

could be pursued as collective action, which is involves a far less stringent standard.  See Exhibit 

1, Sargent, 171 F. Supp. 3d at 1079-84; see also O'Brien v. Ed Donnelly Enterprises, Inc., 575 

F.3d 567, 584 (6th Cir. 2009) (explain that the “‘similarly situated’ requirement [required to 

certify a collective action under the FLSA] is less stringent than  . . .  Rule 23(b)(3)'s requirement 
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that common questions predominate for a 23(b)(3) class to be certified”) abrogated on other 

grounds by Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663, 193 L. Ed. 2d 571 (2016).  The issue 

of class certification was therefore actually and necessarily decided by the federal district court. 

Additionally, Plaintiffs who opted in to the Sargent Action were parties to that action. 

The Sargent Parties became parties to the Sargent Action when they specifically opted-in to the 

Sargent Action.  See Exhibit 1, Sargent Action, Docket with Party List.  In Prickett v. DeKalb 

Cty., 349 F.3d 1294, 1297 (11th Cir. 2003), the Eleven Circuit expressly held that “by referring 

to them as ‘party plaintiffs,’” in 29 U.S.C. § 216(b), “Congress indicated that opt-in plaintiffs 

should have the same status in relation to the claims of the lawsuit as do the named plaintiffs.” 

The court reasoned that “plaintiffs do not opt-in or consent to join an action as to specific claims, 

but as to the action as a whole” because congress did “not indicate that opt-in plaintiffs have a 

lesser status than named plaintiffs insofar as additional claims are concerned.”  Id.; see also 

Fengler v. Crouse Health Sys., Inc., 634 F. Supp. 2d 257, 262 (N.D.N.Y. 2009) (holding “once a 

potential [FLSA] plaintiff opts in, that person is a party to the action, not just to a claim”). 

McElmurry v. U.S. Bank Nat. Ass'n, 495 F.3d 1136, 1139 (9th Cir. 2007) (holding “plaintiffs 

who expressly join the collective action are bound by its results”).  While Williams was not a 

party to the Sargent action, she is in privity those parties as she has joined the Sargent Parties in 

this action and is attempting to bring suit on behalf of all those parties that opted-in to the 

Sargent action.   See Nationwide Mut. Fire Ins. Co. v. George V. Hamilton, Inc., 571 F.3d 299, 

312 (3d Cir. 2009) (holding a nonparty is in privity with a party for purposes of preclusion when 

the nonparty “attempts to bring suit as the designated representative of someone who was a party 

in the prior litigation”).  

 As all the requirements of issue and claim preclusion have been met, Plaintiffs are 

precluded from relitigating Judge Hick’s order which denied certification of the very class that 

Plaintiffs wrongly now seek to certify.  This Court should therefore grant Defendants’ motion to 

dismiss Plaintiffs’ class action claims. 
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J. Plaintiffs’ Wrongful Attempt to Re-Litigate the Federal District Court’s Order 
Denying Certification of an Identical Class Action Should Also Be Denied on 
Principles of Comity and the First-to-File Rule. 

 
In Smith v. Bayer Corp., 564 U.S. 299, 317 (2011), the United States Supreme Court 

expected that courts should “apply principles of comity to each other's class certification 

decisions when addressing a common dispute.”  The Court explained that “our legal system 

generally relies on principles of stare decisis and comity among courts to mitigate the sometimes 

substantial costs of similar litigation brought by different plaintiffs.”  Id.   In Gonzales-Alpizar v. 

Griffith, 130 Nev. Adv. Op. 2, 317 P.3d 820, 826 (2014), the Nevada Supreme Court recognized 

the “doctrine of comity” which “is a principle of courtesy by which “the courts of one 

jurisdiction may give effect to the laws and judicial decisions of another jurisdiction out of 

deference and respect.” 

As already set forth, the statutory state law wage claims alleged in Plaintiffs’ Complaint 

are identical to those found in Sargent.  Counsel for Plaintiffs in this case is also counsel for 

plaintiffs in the Sargent case.  The Sargent Action involved thirty-three (33) months of extensive 

discovery and motion practice to determine that the same claims, involving the same putative 

class members, could not appropriately be certified as a class action, at the cost of hundreds of 

thousands of dollars which resulted in hundreds of pages of briefing.  In fact, all but one of the 

Plaintiffs in this action were parties to the Sargent Action.  As a result of that effort, Judge Hicks 

set forth a detailed order denying class certification, after finding that “class certification [was] 

not appropriate . . . .”  Exhibit 1, Sargent, 171 F. Supp. 3d at 1076.  As already set forth, Judge 

Hicks held that Plaintiffs could not establish that their federal wage claims could be pursued as 

collective action, which is involves a far less stringent standard.  See Exhibit 1, Sargent, 171 F. 

Supp. 3d at 1079-84; see also O'Brien, 575 F.3d at 584 (explaining that the “‘similarly situated’ 

requirement [required to certify a collective action under the FLSA] is less stringent than  . . .  

Rule 23(b)(3)'s requirement that common questions predominate for a 23(b)(3) class to be 

certified”).   

Not satisfied with that decision and knowing that any further appeal would be fruitless, 

Plaintiffs have brought this identical action seeking to start the whole class certification process 

1083



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 24 

C
O
H
E
N
|
JO
H
N
S
O
N
|
P
A
R
K
E
R
|
E
D
W
A
R
D
S

 
37

5 
E.

 W
ar

m
 S

pr
in

gs
 R

oa
d,

 S
te

. 1
04

 
La

s V
eg

as
, N

ev
ad

a 
 8

91
19

 
(7

02
) 8

23
-3

50
0 

FA
X

:  
(7

02
) 8

23
-3

40
0 

over again, at the expense of hundreds of thousands of more dollars.  Undoubtedly, upon 

dismissal of the class action claims in this case, counsel for Plaintiffs will most likely simply 

recruit a new set of Plaintiffs to start a new class action. This blatant forum shopping should not 

be permitted, as Plaintiffs are only attempting to multiply fees in the wrongful attempt to force a 

settlement.  The United State Supreme Court, however, “expects” that is Court will see through 

the charade and “mitigate the sometimes substantial costs of similar litigation” through the 

principles of comity.   

In Baker v. Home Depot USA, Inc., Case No. 11-C-6768, 2013 WL 271666, at *5 (N.D. 

Ill. Jan. 24, 2013), the court refuse to consider class claims when class certification in previous 

cases were “materially identical to the instant action.”  The court reasoned that when ruling on 

“proposed class action litigation that, based upon the principle of comity, courts are required ‘to 

pay respectful attention to the decision of another judge in a materially identical case.’”  Id.   

Likewise, the Court in Wright v. RBC Capital Markets Corp., Case No. CIV-S-09-3601-

FCD-GGH, 2010 WL 2599010, at *7 (E.D. Cal. June 24, 2010), the court dismissed California 

class action claims, in the “interests of federal comity and the conservation of judicial resources,” 

under the “first-to-file rule,” because the class claims “have been raised and litigated” in another 

action where the “court ultimately denied certification of the California class.”  The Court found 

that when applying the “first-to-file rule, courts look to three essential factors: (1) the chronology 

of the two actions; (2) the similarity of the parties; and (3) the similarity of the issues.”  Id. at *5; 

see also SAES Getters S.p.A. v. Aeronex, Inc., 219 F.Supp.2d 1081, 1089 (S.D.Cal.2002) 

(explaining “where substantially identical actions are proceeding in different courts, the court of 

the later-filed action should defer to the jurisdiction of the court of the first-filed action” as a 

matter of comity) cited with approval in Sherry v. Sherry, Case No. 62895, 2015 WL 1798857, at 

*1 (Nev. Apr. 16, 2015).  The Wright court reasoned that it “would be a misuse of this court's 

and the parties' resources to re-litigate these claims when they involve the same evidence, 

damages and putative class as in the [prior] action” because that “matter has progressed through 

extensive discovery and class certification and summary judgment briefing.”  2010 WL 2599010, 

at *7. 
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Here, the Sargent Action was filed first in 2013, and that the parties fully briefed the 

issue of class certification, which was denied by the district court.  See id. at *5 (finding 

dismissal of class claims “appropriate” when the issue of class certification “were fully briefed” 

and the prior “court rendered its decision”).  Additionally, as already set forth, all of the 

Plaintiffs in this action were parties to the Sargent Action, or are in privity with them, and all of 

the Plaintiffs are seeking class certification of the identical claims raised in the Sargent Action 

on behalf of the very same class of employees.  See Id. at *7 (holding that “courts do not require 

identical parties or claims to apply the first-to-file rule; rather only substantial similarity is 

required” which “is easily met” when the prior “action remains pled as a putative . . . class action 

on behalf of the very same class of  . . . employees that plaintiff seeks to represent here on the 

same core issues at stake in the [prior] action”).  Just as in Wright, it would be a misuse of this 

Court’s and GSR’s resources to permit Plaintiffs and their counsel to relitigate the issues of class 

certification.  This Court should therefore dismiss Plaintiffs’ class action claims based on comity 

and the first-to-file rule. 

III.  CONCLUSION 

Pursuant to the foregoing, this Court should grant GSR’s motion and dismiss Plaintiffs’ 

First Amended Class Action Complaint with prejudice.  

AFFIRMATION 

The undersigned does hereby affirm that the preceding document and the exhibits 

attached hereto do not contain the personal information of any person. 

   Dated this 15th day of February 2019 

COHEN|JOHNSON|PARKER|EDWARDS 
 
By:  /s/ H. Stan Johnson                      _   
H. Stan Johnson, Esq. 
Nevada Bar No. 00265 
Chris Davis, Esq. 
Nevada Bar No. 06616 
375 E. Warm Spring Road, Suite 104 
Las Vegas, Nevada 89119 
 

     Attorneys for Defendants 
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PROOF OF SERVICE 

CASE NAME: Martel et. al vs. HG Staffing, LLC. at el. 
Court:   District Court of the State of Nevada 
Case No.:  CV16-01264 
 
 On the date last written below, following document(s) was served as follows: 

MOTION TO DISMISS FIRST AMENDED COMPLAINT 
 
____  ____ by placing an original or true copy thereof in a sealed envelope, with sufficient  
  postage affixed thereto, in the United States Mail, Las Vegas, Nevada and   
  addressed to: 
____X____ by using the Court’s CM/ECF Electronic Notification System addressed to: 
_________ by electronic email addressed to :  
_________ by personal or hand/delivery addressed to: 
_________ By facsimile (fax) addresses to: 
_________ by Federal Express/UPS or other overnight delivery addressed to: 
 

Mark R. Thierman, Esq. 
Leah L. Jones, Esq. 

THIERMAN| BUCK LAW FIRM 
7287 Lakeside Drive 
Reno, Nevada 89511 
Attorney for Plaintiffs 

 
DATED the 15th day of February 2019. 
 
 

     _/s/ Sarah Gondek                                              _  
     An employee of 

 COHEN|JOHNSON|PARKER|EDWARDS 
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EXHIBIT INDEX 
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1 
Sargent v. HG Staffing, LLC, Case No. 3:13-cv-453-LRH-WGC, 171 F. 
Supp. 3d 1063 (D. Nev. 2016) 24 

2 Sargent v. HG Staffing, LLC, Case No. 16-80044 (9th Cir. June 13, 2016) 1 

3 
Docket with List of Parties, Sargent v. HG Staffing, LLC, Case No. 3:13-cv-
453-LRH-WGC  248 

4 Declaration of Larry Montrose with Exhibits 89 

5 
 Second Amended Collective and Class Action Complaint, filed in Sargent v. 
HG Staffing, LLC, Case No. 3:13-cv-453-LRH-WGC on 6/13/14 21 
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Sargent v. HG Staffing, LLC, 171 F.Supp.3d 1063 (2016)

2016 Wage & Hour Cas.2d (BNA) 88,318

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1

171 F.Supp.3d 1063
United States District Court,

D. Nevada.

Tiffany Sargent, Bailey Cryderman, Samantha
L. Ignacio (formerly Schneider), Vincent
M. Ignacio, Huong (“Rosie”) Boggs, and

Jacqulyn Wiederholt on behalf of themselves
and all others similarly situated, Plaintiffs,

v.
HG Staffing, LLC; MEI-GSR Holdings,

LLC d/b/a Grand Sierra Resort; and
Does 1 through 50, inclusive, Defendants.

3:13-CV-00453-LRH-WGC
|

Signed March 22, 2016

Synopsis
Background: Employees brought putative collective and
class action in state court against employer, alleging that
employer violated Fair Labor Standards Act (FLSA),
Nevada's minimum wage statute, and Nevada's age
discrimination statute. Following removal, employees
moved for class certification, and employer moved
for partial summary judgment and to decertify FLSA
collective action.

Holdings: The District Court, Larry R. Hicks, J., held that:

[1] employees' general allegations, that terminated
employees who were over the age of 40 suffered from
common policy of age discrimination, were insufficient to
satisfy commonality requirement for class certification;

[2] employees' pure gap time claim was not cognizable
under FLSA's minimum wage provision;

[3] FLSA did not allow recovery for employees' overtime
gap time claim;

[4] disparate factual and employment settings of
individual employees favored finding that employees were
not similarly situated with respect to claims based upon
FLSA violations;

[5] defenses individual to each employee favored finding
that employees were not similarly situated with respect to
claims based upon FLSA violations; and

[6] fairness and procedural considerations favored finding
that employees were not similarly situated with respect to
claims based upon FLSA violations, and thus employees'
FLSA claims, which were conditionally certified, would
not be allowed to proceed as collective action.

Ordered accordingly.

West Headnotes (51)

[1] Federal Civil Procedure
Evidence;  pleadings and supplementary

material

170A Federal Civil Procedure
170AII Parties
170AII(D) Class Actions
170AII(D)2 Proceedings
170Ak172 Evidence;  pleadings and
supplementary material

The proponents of the class bear the burden
of demonstrating that all the prerequisites for
class designation are met. Fed. R. Civ. P.
23(a), (b).

Cases that cite this headnote

[2] Federal Civil Procedure
Presumptions

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)3 Proceedings
170Ak2542 Evidence
170Ak2543 Presumptions

In assessing a motion for summary judgment,
the evidence, together with all inferences that
can reasonably be drawn therefrom, must be
read in the light most favorable to the party
opposing the motion. Fed. R. Civ. P. 56(a).

Cases that cite this headnote
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[3] Federal Civil Procedure
Burden of proof

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)3 Proceedings
170Ak2542 Evidence
170Ak2544 Burden of proof

The party moving for summary judgment
bears the initial burden of informing the court
of the basis for its motion, along with evidence
showing the absence of any genuine issue of
material fact. Fed. R. Civ. P. 56(a).

Cases that cite this headnote

[4] Federal Civil Procedure
Weight and sufficiency

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)3 Proceedings
170Ak2542 Evidence
170Ak2546 Weight and sufficiency

On those issues for which the party moving for
summary judgment bears the burden of proof,
the moving party must make a showing that
no reasonable jury could return a verdict for
the nonmoving party. Fed. R. Civ. P. 56(a).

Cases that cite this headnote

[5] Federal Civil Procedure
Weight and sufficiency

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)3 Proceedings
170Ak2542 Evidence
170Ak2546 Weight and sufficiency

On an issue as to which the nonmoving party
has the burden of proof, the moving party can
prevail on summary judgment motion merely
by demonstrating that there is an absence of
evidence to support an essential element of the
non-moving party's case. Fed. R. Civ. P. 56(a).

Cases that cite this headnote

[6] Federal Civil Procedure
Burden of proof

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)3 Proceedings
170Ak2542 Evidence
170Ak2544 Burden of proof

To successfully rebut a motion for summary
judgment, the nonmoving party must point
to facts supported by the record that
demonstrate a genuine issue of material fact.
Fed. R. Civ. P. 56(a).

Cases that cite this headnote

[7] Federal Civil Procedure
Materiality and genuineness of fact issue

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)1 In General
170Ak2465 Matters Affecting Right to
Judgment
170Ak2470.1 Materiality and genuineness of
fact issue

On a summary judgment motion, a material
fact is a fact that might affect the outcome of
the suit under the governing law. Fed. R. Civ.
P. 56(a).

Cases that cite this headnote

[8] Federal Civil Procedure
Absence of genuine issue of fact in

general

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)1 In General
170Ak2465 Matters Affecting Right to
Judgment
170Ak2470 Absence of genuine issue of fact in
general

Where reasonable minds could differ on the
material facts at issue, summary judgment is
not appropriate. Fed. R. Civ. P. 56(a).

Cases that cite this headnote
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[9] Federal Civil Procedure
Materiality and genuineness of fact issue

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)1 In General
170Ak2465 Matters Affecting Right to
Judgment
170Ak2470.1 Materiality and genuineness of
fact issue

A dispute regarding a material fact is
considered genuine on a summary judgment
motion if the evidence is such that a
reasonable jury could return a verdict for the
nonmoving party. Fed. R. Civ. P. 56(a).

Cases that cite this headnote

[10] Federal Civil Procedure
Weight and sufficiency

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)3 Proceedings
170Ak2542 Evidence
170Ak2546 Weight and sufficiency

The mere existence of a scintilla of evidence
in support of a party's position is insufficient
to establish a genuine dispute on a summary
judgment motion; there must be evidence on
which a jury could reasonably find for the
party. Fed. R. Civ. P. 56(a).

Cases that cite this headnote

[11] Federal Civil Procedure
Weight and sufficiency

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)3 Proceedings
170Ak2542 Evidence
170Ak2546 Weight and sufficiency

Speculative and conclusory arguments do not
constitute the significantly probative evidence
required to create a genuine issue of material
fact on a summary judgment motion. Fed. R.
Civ. P. 56(a).

Cases that cite this headnote

[12] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

To maintain a collective action under the Fair
Labor Standards Act (FLSA), plaintiffs must
demonstrate that they are similarly situated.
Fair Labor Standards Act of 1938 § 16, 29
U.S.C.A. § 216(b).

Cases that cite this headnote

[13] Labor and Employment
Notice and opting-in

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2377.5 Notice and opting-in

Once a plaintiff files a complaint against
an employer, any other similarly situated
employees who want to join the collective
action under Fair Labor Standards Act
(FLSA) must affirmatively consent to be a
party and file written consent with the court.
Fair Labor Standards Act of 1938 § 16, 29
U.S.C.A. § 216(b).

Cases that cite this headnote

[14] Labor and Employment
Actions on Behalf of Others in General

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
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231Hk2373 Actions on Behalf of Others in
General
231Hk2374 In general

Under the two-step process utilized in the
pretrial phase for Fair Labor Standards Act
(FLSA) collective actions, the first step of
whether a collective action should be certified
is the notice stage. Fair Labor Standards Act
of 1938 § 16, 29 U.S.C.A. § 216(b).

Cases that cite this headnote

[15] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

In a Fair Labor Standards Act (FLSA)
collective action, a plaintiff has the burden
of showing a “reasonable basis” for his
claim that there are other similarly situated
employees. Fair Labor Standards Act of 1938
§ 16, 29 U.S.C.A. § 216(b).

Cases that cite this headnote

[16] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

The standard for determining similarity
between employees in a Fair Labor Standards
Act (FLSA) collective action, at the notice
stage, is not particularly stringent. Fair Labor
Standards Act of 1938 § 16, 29 U.S.C.A. §
216(b).

Cases that cite this headnote

[17] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

The district court's broad discretion in
determining the similarity between employees
at the notice stage in a Fair Labor Standards
Act (FLSA) collective action is constrained, to
some extent, by the leniency of the standard
for the exercise of that discretion; nonetheless,
there must be more than only counsel's
unsupported assertions that FLSA violations
are widespread and that additional plaintiffs
would come from other stores. Fair Labor
Standards Act of 1938 § 16, 29 U.S.C.A. §
216(b).

Cases that cite this headnote

[18] Labor and Employment
Actions on Behalf of Others in General

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2374 In general

The first step of whether a Fair Labor
Standards Act (FLSA) collective action
should be certified is referred to as conditional
certification since the decision may be
reexamined once the case is ready for trial.
Fair Labor Standards Act of 1938 § 16, 29
U.S.C.A. § 216(b).

Cases that cite this headnote

[19] Labor and Employment
Actions on Behalf of Others in General

Labor and Employment
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Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
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231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

Under the two-step process utilized in the
pretrial phase for Fair Labor Standards Act
(FLSA) collective actions, the second stage
is triggered by an employer's motion for
decertification; at this point, the district court
has a much thicker record than it had at the
notice stage, and can therefore make a more
informed factual determination of similarity
between employees. 29 U.S.C.A. § 216(b).
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231Hk2373 Actions on Behalf of Others in
General
231Hk2374 In general

Under the two-step process utilized in the
pretrial phase for Fair Labor Standards
Act (FLSA) collective actions, the second
stage triggered by an employer's motion for
decertification is less lenient, and the plaintiff
bears a heavier burden. Fair Labor Standards
Act of 1938 § 16, 29 U.S.C.A. § 216(b).
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In order to overcome the defendant's evidence
in Fair Labor Standards Act (FLSA)
collective action that the group of employees
is not similarly situated, a plaintiff must rely
on more than just allegations and affidavits.
29 U.S.C.A. § 216(b).
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231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
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231Hk2374 In general
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Pay
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There are a number of factors that courts
should consider at the decertification stage of
the two-step process utilized in the pretrial
phase for Fair Labor Standards Act (FLSA)
collective actions, such as: (1) disparate
factual and employment settings of the
individual plaintiffs; (2) the various defenses
available to defendants that appear to be
individual to each plaintiff; and (3) fairness
and procedural considerations. 29 U.S.C.A. §
216(b).
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Cases that cite this headnote

[23] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

At the decertification stage of the two-
step process utilized in the pretrial phase
for Fair Labor Standards Act (FLSA)
collective actions, although the FLSA does
not require potential class members to hold
identical positions, the similarities necessary
to maintain a collective action must extend
beyond the mere facts of job duties and pay
provisions and encompass the defenses to
some extent. 29 U.S.C.A. § 216(b).

Cases that cite this headnote

[24] Federal Civil Procedure
Evidence;  pleadings and supplementary

material

170A Federal Civil Procedure
170AII Parties
170AII(D) Class Actions
170AII(D)2 Proceedings
170Ak172 Evidence;  pleadings and
supplementary material

Class action rule does not set forth a mere
pleading standard; a party seeking class
certification must affirmatively demonstrate
his compliance with the rule, that is, he
must be prepared to prove that there are in
fact sufficiently numerous parties, common
questions of law or fact, and that other
requirements of the rule are met. Fed. R. Civ.
P. 23.

Cases that cite this headnote

[25] Federal Civil Procedure

Hearing and determination; 
 decertification;  effect

170A Federal Civil Procedure
170AII Parties
170AII(D) Class Actions
170AII(D)2 Proceedings
170Ak173 Hearing and determination; 
 decertification;  effect

Employees failed to establish that their claim
against employer for failure to pay minimum
wages in violation of Nevada law should
be certified as class action, where employees
failed to address the claim while seeking class
certification. Nev. Rev. St. § 608.250; Fed. R.
Civ. P. 23(a).

Cases that cite this headnote

[26] Federal Civil Procedure
Age discrimination actions

170A Federal Civil Procedure
170AII Parties
170AII(D) Class Actions
170AII(D)3 Particular Classes Represented
170Ak184 Employees
170Ak184.20 Age discrimination actions

Employees' general allegations, that
terminated employees who were over the
age of 40 suffered from common policy
of age discrimination, were insufficient to
satisfy commonality requirement for class
certification in action against employer
alleging violations of Nevada statute
prohibiting discrimination on the basis of
age; list of terminated employees gave
no indication as to why employees were
terminated, putative class consisted of
employees who held at least 70 different
positions in more than 50 different
departments, and complaints by employees
differed vastly, ranging from skimpiness of
uniforms to being written up for minor
offenses. Nev. Rev. St. § 613.330; Fed. R. Civ.
P. 23(a)(2).

Cases that cite this headnote

[27] Civil Rights
Employment practices
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78 Civil Rights
78V State and Local Remedies
78k1713 Exhaustion of Administrative
Remedies Before Resort to Courts
78k1715 Employment practices

Nevada law requires an employee alleging
employment discrimination to exhaust her
administrative remedies by filing a complaint
with the Nevada Equal Rights Commission
(NERC) before filing a district court action.
Nev. Rev. St. § 613.420.

Cases that cite this headnote

[28] Federal Civil Procedure
Evidence;  pleadings and supplementary

material

170A Federal Civil Procedure
170AII Parties
170AII(D) Class Actions
170AII(D)2 Proceedings
170Ak172 Evidence;  pleadings and
supplementary material

A party seeking class action certification must
demonstrate, under a strict burden of proof,
that all of the requirements of class action rule
are clearly met. Fed. R. Civ. P. 23(a).

Cases that cite this headnote

[29] Federal Civil Procedure
Common interest in subject matter,

questions and relief;  damages issues

170A Federal Civil Procedure
170AII Parties
170AII(D) Class Actions
170AII(D)1 In General
170Ak165 Common interest in subject matter,
questions and relief;  damages issues

With respect to class action rule's
commonality requirement, a plaintiff must
show that class members have suffered
the same injury, and that the incidents
of discrimination complained of present
a common issue that could be resolved
efficiently in a single proceeding. Fed. R. Civ.
P. 23(a)(2).

Cases that cite this headnote

[30] Federal Civil Procedure
Discrimination and civil rights actions in

general

170A Federal Civil Procedure
170AII Parties
170AII(D) Class Actions
170AII(D)3 Particular Classes Represented
170Ak184 Employees
170Ak184.10 Discrimination and civil rights
actions in general

There is more to a showing of commonality
under class action rule than a demonstration
that class plaintiffs suffered discrimination
on the basis of membership in a particular
group; while in a case alleging intentional
discrimination, a plaintiff need not isolate
the particular practice and prove that such
practice caused the discrimination, plaintiffs
must make a significant showing to permit
the court to infer that members of the
class suffered from a common policy of
discrimination that pervaded all of the
employer's challenged employment decisions.
Fed. R. Civ. P. 23(a)(2).

Cases that cite this headnote

[31] Federal Civil Procedure
Discrimination and civil rights actions in

general

170A Federal Civil Procedure
170AII Parties
170AII(D) Class Actions
170AII(D)3 Particular Classes Represented
170Ak184 Employees
170Ak184.10 Discrimination and civil rights
actions in general

Commonality under class action rule
requires a named plaintiff in an
employment discrimination action to show (1)
discrimination (2) against a particular group
(3) of which the plaintiff is a member, plus (4)
some additional factor that permits the court
to infer that members of the class suffered
from a common policy of discrimination. Fed.
R. Civ. P. 23(a)(2).

Cases that cite this headnote
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[32] Labor and Employment
Working Time

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2311 Working Time
231Hk2312 In general

Employees' pure gap time claim, alleging that
employer failed to pay them for all hours
worked during pay period without overtime,
was not cognizable under Fair Labor
Standards Act's (FLSA) minimum wage
provision, absent showing that employees'
weekly pay fell below federal minimum wage
because of employer's actions. 29 U.S.C.A. §
206.

2 Cases that cite this headnote

[33] Labor and Employment
Working Time

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2311 Working Time
231Hk2312 In general

“Gap time” refers to uncompensated hours
worked that fall between the minimum wage
and the overtime provisions of the Fair Labor
Standards Act (FLSA). Fair Labor Standards
Act of 1938 § 1, 29 U.S.C.A. § 201.

Cases that cite this headnote

[34] Labor and Employment
Working Time

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2311 Working Time

231Hk2312 In general

Essentially, “gap time” under the Fair Labor
Standards Act (FLSA) is non-overtime hours
worked for which an employee is not
compensated. Fair Labor Standards Act of
1938 § 1, 29 U.S.C.A. § 201.

Cases that cite this headnote

[35] Labor and Employment
Minimum wages

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2303 Minimum wages

A violation of the Fair Labor Standards Act's
(FLSA) minimum wage provision occurs only
when the total weekly wage paid by the
employer, when averaged across the total
time worked, falls below the minimum weekly
requirement. Fair Labor Standards Act of
1938 § 6, 29 U.S.C.A. § 206(a).

1 Cases that cite this headnote

[36] Labor and Employment
Computation of wage and overtime rates

in general

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2306 Computation of wage and
overtime rates in general

The minimum weekly requirement under Fair
Labor Standards Act's (FLSA) minimum
wage provision is calculated by multiplying
the minimum hourly statutory requirement by
the number of hours actually worked in a
particular week. Fair Labor Standards Act of
1938 § 6, 29 U.S.C.A. § 206(a).

1 Cases that cite this headnote
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[37] Labor and Employment
Minimum wages

Labor and Employment
Working Time

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2303 Minimum wages
231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2311 Working Time
231Hk2312 In general

If plaintiffs' average weekly pay does not fall
below $7.25 per hour, then the Fair Labor
Standards Act (FLSA) does not grant them
a remedy for minimum wage violations; this
is so regardless of whether they were actually
paid for each hour worked. 29 U.S.C.A. § 206.

Cases that cite this headnote

[38] Labor and Employment
Working Time

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2311 Working Time
231Hk2312 In general

Fair Labor Standards Act (FLSA) did not
allow recovery for employees' overtime gap
time claim, alleging that employer failed to
pay them for all hours worked during pay
period with overtime; plain language of FLSA
did not encompass gap time pay. Fair Labor
Standards Act of 1938 §§ 6, 7, 29 U.S.C.A. §§
206(a), 207; 29 C.F.R. § 778.315.

1 Cases that cite this headnote

[39] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

The fundamental inquiry in determining
whether a collective action under Fair Labor
Standards Act (FLSA) is appropriate is
whether or not the plaintiffs are similarly
situated; plaintiffs may show that they are
similarly situated by either proving that the
employer engaged in a unified policy, plan,
or scheme of FLSA violations, or that their
positions are similar, not identical to the
positions held by the other class members.
Fair Labor Standards Act of 1938 § 16, 29
U.S.C.A. § 216(b).

7 Cases that cite this headnote

[40] Labor and Employment
Actions on Behalf of Others in General

Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2374 In general
231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

At the initial conditional-certification stage
for a collective action under Fair Labor
Standards Act (FLSA), the plaintiffs' burden
is not rigorous; they must only show that there
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is a colorable basis for their claim and that
a class of similarly situated plaintiffs exists.
Fair Labor Standards Act of 1938 § 16, 29
U.S.C.A. § 216(b).

1 Cases that cite this headnote

[41] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

The essential question in determining whether
a class of similarly situated plaintiffs exists in a
collective action under Fair Labor Standards
Act (FLSA) is whether the difference among
the plaintiffs outweigh the similarities of
the practices to which they were allegedly
subjected. Fair Labor Standards Act of 1938
§ 16, 29 U.S.C.A. § 216(b).

2 Cases that cite this headnote

[42] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

It is not sufficient for the plaintiffs' evidence
to merely successfully engage the competing
evidence offered by the defendant, rather, it
is plaintiffs' burden to provide substantial
evidence to demonstrate that they are
similarly situated in a collective action under
Fair Labor Standards Act (FLSA). Fair
Labor Standards Act of 1938 § 16, 29
U.S.C.A. § 216(b).

Cases that cite this headnote

[43] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

Disparate factual and employment settings
of individual employees favored finding
that employees were not similarly situated
with respect to claims based upon alleged
violations of Fair Labor Standards Act's
(FLSA) overtime and minimum wage
provisions, and thus employees' claims, which
were conditionally certified, would not be
allowed to proceed as collective action;
there was no single, uniform policy not to
pay overtime, employer's policy of rounding
employees' time in favor of employer was
insufficient to establish similarities necessary
to maintain collective action, and employees
worked in over 50 different departments
and in more than 70 different positions. 29
U.S.C.A. §§ 206, 216(b); Fair Labor Standards
Act of 1938 § 7, 29 U.S.C.A. § 207.

6 Cases that cite this headnote

[44] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

An allegation of an overarching policy
is generally insufficient to establish that
plaintiffs are similarly situated in collective
action under Fair Labor Standards Act
(FLSA); plaintiffs must produce substantial
evidence of a single decision, policy or plan.
Fair Labor Standards Act of 1938 § 16, 29
U.S.C.A. § 216(b).
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1 Cases that cite this headnote

[45] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

Absent a unifying illegal policy, plaintiffs at
the decertification stage in a collective action
under Fair Labor Standards Act (FLSA) must
demonstrate that they are factually similarly
situated or that the employer's practice was
to systematically disregard its own legal
policy; moreover, for those arguments to
be pertinent to certification, plaintiffs must
demonstrate that the illegal practices about
which they complain are sufficiently uniform
and pervasive as to warrant class treatment,
i.e., that the violations can be generalized
across the opt-in plaintiffs in the case such that
collective treatment would further procedural
and fairness considerations. 29 U.S.C.A. §
216(b).

1 Cases that cite this headnote

[46] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

Decertification of a collective action under
Fair Labor Standards Act (FLSA) is
appropriate where plaintiffs are subject to
varying work conditions in different work
locations or under different supervisors. Fair
Labor Standards Act of 1938 § 16, 29
U.S.C.A. § 216(b).

Cases that cite this headnote

[47] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

Defenses individual to each employee favored
finding that employees were not similarly
situated with respect to claims based upon
alleged violations of Fair Labor Standards
Act's (FLSA) overtime and minimum wage
provisions, and thus employees' claims, which
were conditionally certified, would not be
allowed to proceed as collective action;
determining whether employer knew that
each employee worked off-the-clock was
individual defense, and determining whether
each employee regularly engaged in additional
work was inherently individualized inquiry.
Fair Labor Standards Act of 1938 §§ 6, 7, 29
U.S.C.A. §§ 206(a), 207; 29 U.S.C.A. § 216(b).

Cases that cite this headnote

[48] Labor and Employment
Working Time

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2311 Working Time
231Hk2312 In general

To establish that employer permitted its
employees to work without compensation,
employees need to demonstrate that
employer's management either had
constructive or actual knowledge that
employees were working off-the-clock
without pay; it is not enough for an employee
to establish his employer's knowledge of a

1099

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5e067830f4ad11e5963e943a6ea61b35&headnoteId=203854589204620161212211240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2375/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII(B)/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII(B)6/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2373/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2375/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5e067830f4ad11e5963e943a6ea61b35&headnoteId=203854589204720161212211240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2375/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII(B)/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII(B)6/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2373/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2375/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5e067830f4ad11e5963e943a6ea61b35&headnoteId=203854589204820161212211240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2375/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII(B)/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII(B)6/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2373/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2375/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS206&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS206&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS207&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5e067830f4ad11e5963e943a6ea61b35&headnoteId=203854589205320161212211240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2311/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII(B)/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231HXIII(B)4/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2311/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2312/View.html?docGuid=I5e067830f4ad11e5963e943a6ea61b35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Sargent v. HG Staffing, LLC, 171 F.Supp.3d 1063 (2016)

2016 Wage & Hour Cas.2d (BNA) 88,318

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 12

few incidents of off-the-clock work for several
years worth of claims.

1 Cases that cite this headnote

[49] Labor and Employment
Working Time

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)4 Operation and Effect of
Regulations
231Hk2311 Working Time
231Hk2312 In general

Under the “de minimis doctrine,” employees
are not entitled to compensation for
insubstantial periods of time spent working.

Cases that cite this headnote

[50] Labor and Employment
Employees similarly situated

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2375 Employees similarly situated

Fairness and procedural considerations
favored finding that employees were not
similarly situated with respect to claims
based upon alleged violations of Fair
Labor Standards Act's (FLSA) overtime
and minimum wage provisions, and thus
employees' claims, which were conditionally
certified, would not be allowed to proceed
as collective action; due to disparate facts
and individualized defenses, it would be
difficult to adjudicate claims collectively,
some employees would be prejudiced by
underpayment on their claims, and allowing
action to proceed collectively would unfairly
and prejudicially require employer to prepare
and present hundreds of different trials
simultaneously. 29 U.S.C.A. §§ 206, 216(b);
Fair Labor Standards Act of 1938 § 7, 29
U.S.C.A. § 207.

Cases that cite this headnote

[51] Labor and Employment
Actions on Behalf of Others in General

231H Labor and Employment
231HXIII Wages and Hours
231HXIII(B) Minimum Wages and Overtime
Pay
231HXIII(B)6 Actions
231Hk2373 Actions on Behalf of Others in
General
231Hk2374 In general

When ruling upon a decertification motion
in a collective action under Fair Labor
Standards Act (FLSA), coherent management
of the trial and avoidance of jury confusion
are essential considerations. 29 U.S.C.A. §
216(b).

Cases that cite this headnote

Attorneys and Law Firms

*1069  Joshua D. Buck, Leah Lin Jones, Mark R.
Thierman, Thierman Buck, LLP, Reno, NV, for Plaintiffs.

H. Stan Johnson, Cohen-Johnson, LLC, Terry Kinnally,
Cohenjohnson LLC, Las Vegas, NV, for Defendants.

ORDER

LARRY R. HICKS, UNITED STATES DISTRICT
JUDGE

Before the court is Plaintiff's Motion for Class

Certification. Doc. # 144. 1  Defendants filed a Response
(Doc. # 161), to which Plaintiffs' replied (Doc. #
167). Defendants filed a Motion for Leave to File
Excess Pages for their Response to Plaintiff's Motion
for Class Certification. Doc. # 164. Plaintiff's filed a
Response (Doc. # 165), to which Defendant's replied
(Doc. # 166). Additionally, Defendants' filed a Motion
to Decertify FLSA Collective Action and for Partial
Summary Judgment on Plaintiffs' First Cause of Action.
Doc. # 162. Plaintiffs filed a Response (Doc. # 168), to
which Defendants' replied (Doc. # 169).
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I. Facts and Procedural History
On June 21, 2013, Plaintiffs Tiffany Sargant (“Sargant”)
and Bailey Cryderman (“Cryderman”) filed their original
collective and class action Complaint against Defendants
in the Second Judicial District *1070  Court for the State
of Nevada in and for the County of Washoe. Doc. # 1,
Ex. A. On August 22, 2013, Defendants filed a Petition for
Removal. Doc. # 1. On June 13, 2014, Plaintiffs filed the
operative Second Amended Complaint (“SAC”) before
the Court. Doc. # 47.

The SAC alleged nine causes of action: (1) Failure to Pay
Wages for All Hours Worked in Violation of 29 U.S.C.
§ 201, et. seq; (2) Failure to Pay Overtime in Violation
of 29 U.S.C. § 207; (3) Failure to Pay Overtime at the
Correct Rate, 29 U.S.C. § 207; (4) Failure to Compensate
for All Hours Worked in Violation of NRS 608.140 and
608.016; (5) Failure to Pay Minimum Wages in Violation
of the Nevada Constitution and NRS 608.250; (6) Failure
to Pay Overtime in Violation of NRS 608.140 and 608.018;
(7) Failure to Timely Pay All Wages Due and Owing in
Violation of NRS 608.140 and 608.020-.050; (8) Unlawful
Chargebacks in Violation of NRS 608.140 and 608.100;
and (9) Age Discrimination Violation of 29 U.S.C. § 621
and NRS 613.330. On May 6, 2014, Plaintiffs' Fair Labor
Standards Act (“FLSA”) claims (first, second, and third
causes of action) were conditionally certified. Doc. # 40.

On September 3, 2015, Plaintiffs filed a Motion for
Class Certification as to their fourth, fifth, sixth, seventh,
eighth, and ninth causes of action. Doc. # 144. On
November 4, 2015, Defendants filed their Response to
Plaintiffs' Motion for Class Certification and a Motion
to Decertify FLSA Collective Action and for Partial
Summary Judgment on Plaintiffs' First Cause of Action.
Doc. # 161 and 162. On November 30, 2015, Plaintiffs
filed a Reply in support of their Motion for Class
Certification and their Response to Defendants' Motion
for Decertification and Partial Summary Judgment. Doc.
# 167 and 168. On December 17, 2015, Defendants filed a
Reply in support of their Motion for Decertification and
Partial Summary Judgment. Doc. # 169. On January 12,
2016, Defendants' Motion for Partial Summary Judgment
was granted as to Plaintiff's fourth, sixth, seventh, and
eighth causes of action. Doc. # 172.

II. Legal Standard

A. Class Certification
[1] To qualify for class certification, the class must

meet the requirements of Rule 23(a), and at least one
requirement of Rule 23(b). Fed. Judicial Center, Manual
for Complex Litigation § 21.131 (4th ed. 2004); Fed. R.
Civ. P. 23(a), (b). The proponents of the class bear the
burden of demonstrating that all the prerequisites for
class designation are met. See In re No. Dist. of Cal.
Dalkon Shield IUD Prods. Liab. Litig., 693 F.2d 847,
854 (9th Cir.1982). “The class determination generally
involves considerations that are enmeshed in the factual
and legal issues comprising the plaintiff's cause of action.”
Wal–Mart Stores, Inc. v. Dukes, 564 U.S. 338, 131 S.Ct.
2541, 2551–52, 180 L.Ed.2d 374 (2011) (quotation marks
and citation omitted). Rule 23(a) sets forth four threshold
requirements applicable to all class actions: (1) the class is
so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are
typical of the claims or defenses of the class; and (4) the
representative parties will fairly and adequately protect
the interests of the class. Fed. R. Civ. P 23(a).

The Supreme Court refers to these elements
as “numerosity,” “commonality,” “typicality,” and
“adequacy of representation,” respectively. Amchem
Products, Inc. v. Windsor, 521 U.S. 591, 613, 117 S.Ct.
2231, 138 L.Ed.2d 689 (1997).

In addition, Plaintiffs must satisfy the requirements under
Rule 23(b)(1), (2), or (3) in order to maintain a class action.
Under Rule 23(b)(3)—the subsection chosen *1071  by
Plaintiffs—certification is appropriate if the court finds
that “questions of law or fact common to the class
members predominate over any questions affecting only
individual members, and that a class action is superior
to other available methods for fairly and efficiently
adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3).

B. Summary Judgment
[2] Summary judgment is appropriate only when

the pleadings, depositions, answers to interrogatories,
affidavits or declarations, stipulations, admissions, and
other materials in the record show that “there is no
genuine issue as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). In assessing a motion for summary judgment, the
evidence, together with all inferences that can reasonably
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be drawn therefrom, must be read in the light most
favorable to the party opposing the motion. Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587,
106 S.Ct. 1348, 89 L.Ed.2d 538 (1986); Cnty. of Tuolumne
v. Sonora Cmty. Hosp., 236 F.3d 1148, 1154 (9th Cir.2001).
A motion for summary judgment can be complete or
partial, and must identify “each claim or defense—or
the part of each claim or defense—on which summary
judgment is sought.” Fed. R. Civ. P. 56(a).

[3]  [4]  [5] The party moving for summary judgment
bears the initial burden of informing the court of the
basis for its motion, along with evidence showing the
absence of any genuine issue of material fact. Celotex
Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986). On those issues for which it bears the
burden of proof, the moving party must make a showing
that no “reasonable jury could return a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). On
an issue as to which the nonmoving party has the burden
of proof, however, the moving party can prevail merely
by demonstrating that there is an absence of evidence to
support an essential element of the non-moving party's
case. Celotex, 477 U.S. at 323, 106 S.Ct. 2548.

[6]  [7]  [8]  [9]  [10]  [11] To successfully rebut a
motion for summary judgment, the nonmoving party
must point to facts supported by the record that
demonstrate a genuine issue of material fact. Reese v.
Jefferson Sch. Dist. No. 14J, 208 F.3d 736, 738 (9th
Cir.2000). A “material fact” is a fact “that might affect
the outcome of the suit under the governing law.” Liberty
Lobby, 477 U.S. at 248, 106 S.Ct. 2505. Where reasonable
minds could differ on the material facts at issue, summary
judgment is not appropriate. See v. Durang, 711 F.2d
141, 143 (9th Cir.1983). A dispute regarding a material
fact is considered genuine “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving
party.” Liberty Lobby, 477 U.S. at 248, 106 S.Ct. 2505.
The mere existence of a scintilla of evidence in support of
the party's position is insufficient to establish a genuine
dispute; there must be evidence on which a jury could
reasonably find for the party. See id. at 252, 106 S.Ct.
2505. “[S]peculative and conclusory arguments do not
constitute the significantly probative evidence required to
create a genuine issue of material fact.” Nolan v. Cleland,
686 F.2d 806, 812 (9th Cir.1982).

C. Decertification of a Collective Action
[12] The FLSA authorizes collective actions against

employers accused of violating the FLSA. 29 U.S.C. §
216(b). Section 216(b) provides that “[a]n action ... may be
maintained against any employer ... by any one or more
employees for and in behalf of himself or themselves and
other employees similarly situated.” 29 U.S.C. § 216(b).
Thus, to maintain a collective *1072  action under the
FLSA, plaintiffs must demonstrate that they are similarly
situated. See Anderson v. Cagle's, 488 F.3d 945, 952 (11th
Cir.2007).

[13] Participants in a § 216(b) collective action must
affirmatively opt into the suit. 29 U.S.C. § 216(b) (“No
employee shall be a party plaintiff to any such action
unless he gives his consent in writing to become such
a party and such consent is filed in the court in which
such action is brought.”). That is, once a plaintiff files
a complaint against an employer, any other similarly
situated employees who want to join must affirmatively
consent to be a party and file written consent with the
court. Albritton v. Cagle's, 508 F.3d 1012, 1017 (11th
Cir.2007).

[14] FLSA collective actions utilize a two-step process in
the pretrial phase. The first step of whether a collective
action should be certified is the notice stage. Anderson,
488 F.3d at 952–53; Hipp v. Liberty Nat. Life Ins. Co., 252
F.3d 1208, 1218 (11th Cir.2001). Here, a court determines
whether other similarly situated employees should be
notified.

[15]  [16]  [17] A plaintiff has the burden of showing
a “reasonable basis” for his claim that there are other
similarly situated employees. See Anderson, 488 F.3d at
952; Grayson v. K Mart Corp., 79 F.3d 1086, 1097 (11th
Cir.1996); Haynes v. Singer Co., 696 F.2d 884, 887 (11th
Cir.1983). The standard for determining similarity, at
this initial stage, is “not particularly stringent.” Hipp,
252 F.3d at 1214. The district court's broad discretion
at the notice stage is thus constrained, to some extent,
by the leniency of the standard for the exercise of that
discretion. Nonetheless, there must be more than “only
counsel's unsupported assertions that FLSA violations
[are] widespread and that additional plaintiffs would come
from other stores.” Haynes, 696 F.2d at 887.

[18] This first step is also referred to as conditional
certification since the decision may be reexamined once

1102

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001046950&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1154
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001046950&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1154
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132677&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983134383&pubNum=0000350&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_350_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_143
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983134383&pubNum=0000350&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_350_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_143
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=0000708&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139589&pubNum=0000350&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_350_812&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_812
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139589&pubNum=0000350&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_350_812&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_812
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012447433&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_952
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012447433&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_952
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014243648&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1017&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1017
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014243648&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1017&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1017
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012447433&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_952
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012447433&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_952
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001454024&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1218
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001454024&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1218
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012447433&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_952
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012447433&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_952
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996076835&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1097&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1097
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996076835&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1097&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1097
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983101303&pubNum=0000350&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_350_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_887
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983101303&pubNum=0000350&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_350_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_887
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001454024&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1214&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1214
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001454024&pubNum=0000506&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_506_1214&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1214
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983101303&pubNum=0000350&originatingDoc=I5e067830f4ad11e5963e943a6ea61b35&refType=RP&fi=co_pp_sp_350_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_887


Sargent v. HG Staffing, LLC, 171 F.Supp.3d 1063 (2016)

2016 Wage & Hour Cas.2d (BNA) 88,318

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 15

the case is ready for trial. Albritton, 508 F.3d at 1014
(discussing Hipp's first stage as “conditionally certifying
the collective action”); Anderson, 488 F.3d at 952
(stating district court certified collective action, “but only
conditionally,” noting the possibility of later decertifying
once discovery is substantially over).

[19]  [20] The second stage is triggered by an employer's
motion for decertification. Anderson, 488 F.3d at 953. At
this point, the district court has a much thicker record
than it had at the notice stage, and can therefore make
a more informed factual determination of similarity. Id.
This second stage is less lenient, and the plaintiff bears a
heavier burden. Id. (citing Thiessen v. Gen. Elec. Capital
Corp., 267 F.3d 1095, 1103 (10th Cir.2001)).

[21] At this stage, as more legally significant differences
appear amongst the opt-ins, it becomes less likely that the
group of employees is similarly situated. Id. (“Exactly how
much less lenient we need not specify, though logically the
more material distinctions revealed by the evidence, the
more likely the district court is to decertify the collective
action.”). In order to overcome the defendant's evidence,
a plaintiff must rely on more than just “allegations and
affidavits.” Id. Because the second stage usually occurs
just before the end of discovery, or at its close, the court
likely has a more extensive and detailed factual record. Id.

[22]  [23] There are a number of factors that courts
should consider at the second stage, such as: “(1) disparate
factual and employment settings of the individual
plaintiffs; (2) the various defenses available to defendant[s]
[that] appear to be individual to each plaintiff; [and]
(3) fairness and *1073  procedural considerations[.]”
Thiessen, 267 F.3d at 1103. Thus, at the second stage,
“although the FLSA does not require potential class
members to hold identical positions, the similarities
necessary to maintain a collective action under § 216(b)
must extend beyond the mere facts of job duties and pay
provisions” and encompass the defenses to some extent.
Anderson, 488 F.3d at 953 (citation and quotation marks
omitted). For example, the court must consider whether
the defenses that apply to the opt-in plaintiffs' claims are
similar to one another or whether they vary significantly.
Id. at 954 n. 8 (noting that all named plaintiffs were
unionized but some opt-in plaintiffs were not, making
the collective bargaining agreement defense applicable to
some but not all plaintiffs). But ultimately, whether a
collective action is appropriate depends largely on the

factual question of whether the plaintiff employees are
similarly situated to one another.

III. Discussion

A. Motion for Class Certification
Plaintiffs are arguing that Rule 23 class certification is
appropriate for the “Unpaid Wage” class of all non-
exempt hourly workers employed by Defendants at any
time from June 21, 2009 until the date of judgment
after trial herein. They argue that the facts show that
Defendants required, suffered, and/or permitted all the
members of the class of hourly employees to perform
work off the clock, either by directly requiring them to
do work before punching in and/or after punching out
each shift, or by inappropriately rounding their time in
favor of the employer in violation of NRS 608.016. They
also seek to certify three subclasses: the Shift Jamming
Subclass consisting of all members of the Nevada Class
who earned less than $12.38 an hour, who did not have
at least 16 hours between shifts, and who were not paid
overtime for all hours worked in excess of 8 hours in
a workday; the Waiting Time Subclass consisting of all
members of the Nevada Class who are former employees
of the Defendants; and the Age Discrimination Subclass
consisting of all members of the Nevada Class who
are over the age of 40 and have been terminated from
employment by the Defendants.

Because summary judgment has been granted on
Plaintiff's fourth, fifth, seventh, and eighth causes of
actions, the only ones that remain for certification are the
fifth cause of action for Failure to Pay Minimum Wages
in Violation of the Nevada Constitution and NRS 608.250
and the Ninth Cause of Action for Age Discrimination
in Violation of 29 § 621 and NRS 613.330. This also
means that the Shift Jamming Subclass (premised on a
violation of NRS 608.050) and the Waiting Time Subclass
(premised on violation of NRS 608.020-.050) are no longer
at issue, and thus certification is denied as to those
subclasses.

[24] As the Supreme Court has noted, “Rule 23 does
not set forth a mere pleading standard.” Dukes, 564
U.S. 338, 131 S.Ct. 2541, 180 L.Ed.2d 374. “A party
seeking class certification must affirmatively demonstrate
his compliance with the Rule—that is, he must be prepared
to prove that there are in fact sufficiently numerous
parties, common questions of law or fact, etc.” Id. The
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Supreme Court has further noted that “sometimes it may
be necessary for the court to probe behind the pleadings
before coming to rest on the certification question,”
General Telephone Co. of the Southwest v. Falcon, 457
U.S. 147, 102 S.Ct. 2364, 72 L.Ed.2d 740 (1982), and
that certification is proper only if “the trial court is
satisfied, after a rigorous analysis, that the prerequisites
of Rule 23(a) have been satisfied,” id., at 161, 102 S.Ct.
2364; see id., at 160, 102 S.Ct. 2364 *1074  (“[A]ctual,
not presumed, conformance with Rule 23(a) remains ...
indispensable”). Frequently that “rigorous analysis” will
entail some overlap with the merits of the plaintiff's
underlying claim. Dukes, 564 U.S. 338, 131 S.Ct. 2541, 180
L.Ed.2d 374.

[25] Here, Plaintiffs have simply failed to address their
fifth cause of action for Failure to Pay Minimum Wages
in Violation of the Nevada Constitution and NRS 608.250
while seeking class certification. The Supreme Court has
clearly shown that the burden lies on the party seeking
class certification and that burden is not a light one.
Because Plaintiffs did not address this cause of action,
there is nothing for the Court to perform a rigorous
analysis on, and the Plaintiffs have failed to meet their
burden to show why the claim should be certified as a
class action. Therefore, class certification as to Plaintiffs'
fifth cause of action is denied. Additionally, because
class certification has been denied as to Plaintiff's fourth,
fifth, sixth, seventh, and eighth claims, certification of the
Unpaid Wages Class is consequently denied.

[26] Plaintiffs also seek certification for the Age
Discrimination Subclass for Plaintiffs' NRS 613.330 age
discrimination claims. In response, Defendants argue that
the class members have not filed notice of intent to
sue, and that in any event, the claims do not meet the
requirements for certification under Rule 23.

[27] Under NRS 613.330(1), it is an unlawful employment
practice to discharge any individual because of his or
her race, color, sex, religion, sexual orientation, age,
disability or national origin. Pope v. Motel 6, 121 Nev. 307,
311, 114 P.3d 277, 280 (2005). NRS 613.420 requires an
employee alleging employment discrimination to exhaust
her administrative remedies by filing a complaint with
the Nevada Equal Rights Commission (“NERC”) before
filing a district court action. Id. However, the Ninth
Circuit has held that “so long as one plaintiff timely
files an administrative complaint, a class of similarly-

situated plaintiffs may ‘piggyback’ on that complaint,
thereby satisfying the exhaustion requirement.” Harris
v. Cty. of Orange, 682 F.3d 1126, 1137 (9th Cir.2012);
see also Bean v. Crocker Nat'l Bank, 600 F.2d 754, 759
(9th Cir.1979); E.E.O.C. v. Catholic Healthcare W., 530
F.Supp.2d 1096, 1107 (C.D.Cal.2008). Thus, Boggs and
Wiederholt's timely filed discrimination charges with the
NERC could be sufficient to establish exhaustion of
administrative remedies for all class members.

Still, in order to be certified as a class, the Rule 23
requirements of numerosity, commonality, typicality, and
adequacy still must be met, and Plaintiffs have failed to
demonstrate the required commonality in this case.

[28]  [29]  [30] “A party seeking class action certification
must demonstrate, under a strict burden of proof, that
all of the requirements of 23(a) are clearly met.” Rex v.
Owens ex rel. State of Okla., 585 F.2d 432, 435 (10th
Cir.1978). With respect to Rule 23(a)(2)'s commonality
requirement, a plaintiff must show that class members
“have suffered the same injury,” Falcon, 457 U.S. at 157,
102 S.Ct. 2364, and that “the incidents of discrimination
complained of ... present a common issue that could be
resolved efficiently in a single proceeding,” McReynolds v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 672 F.3d 482,
488 (7th Cir.2012), cert. denied, Merrill Lynch, Pierce,
Fenner & Smith, Inc. v. McReynolds, ––– U.S. ––––, 133
S.Ct. 338, 184 L.Ed.2d 157 (2012).

[T]here is more to a showing of
commonality than a demonstration
that class plaintiffs suffered
discrimination on the basis of
membership in a particular group....
While in a case alleging intentional
discrimination, such as this one,
a plaintiff need not isolate the
particular *1075  practice and
prove that such practice caused the
discrimination, plaintiffs must make
a significant showing to permit the
court to infer that members of the
class suffered from a common policy
of discrimination that pervaded
all of the employer's challenged
employment decisions.
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[31] Hartman v. Duffey, 19 F.3d 1459, 1472
(D.C.Cir.1994). Thus, commonality under Rule 23(a)
requires a named plaintiff to show (1) discrimination (2)
against a particular group (3) of which the plaintiff is a
member, plus (4) some additional factor that “permit[s]
the court to infer that members of the class suffered
from a common policy of discrimination.” Id. Hartman
's “common policy” requirement is consistent with the
Supreme Court's teaching in Falcon, 457 U.S. 147, 102
S.Ct. 2364. There the Court noted:

Conceptually, there is a wide gap between (a) an
individual's claim that he has been [discriminated
against], and his otherwise unsupported allegation that
the company has a policy of discrimination, and (b) the
existence of a class of persons who have suffered the
same injury as that individual, such that the individual's
claim and the class claims will share common questions
of law or fact .... For respondent to bridge that gap,
he must prove much more than the validity of his own
claim.

Id. at 157–58, 102 S.Ct. 2364.

Here, the common questions Plaintiffs frame for the Age
Discrimination Subclass are “did Defendants institute a
policy to discriminate on the basis of age?” and “did
subclass members suffer an adverse employment action
because of age?” This is not enough. The bald allegation
that the declarants and non-declarants alike are unified by
a “common policy” of age discrimination is insufficient.
Love v. Johanns, 439 F.3d 723, 729 (D.C.Cir.2006).

As the Sixth Circuit noted in a case where plaintiffs
claimed to have been the victim of the defendant's “general
policy” of discrimination on the basis of sex, “[i]f this
were the test, every plaintiff seeking to certify a class ...
would be entitled to that certification.” Reeb v. Ohio
Dep't of Rehab. & Corr., 435 F.3d 639 (6th Cir.2006); see
also Bacon v. Honda of Am. Mfg., Inc., 370 F.3d 565,
571 (6th Cir.2004) (“Conclusory allegations and general
assertions of discrimination are not sufficient to establish
commonality.” (citing Falcon, 457 U.S. at 157, 102 S.Ct.
2364)); Sprague v. Gen. Motors Corp., 133 F.3d 388, 397
(6th Cir.1998) (“It is not every common question that will
suffice [to show commonality], however; at a sufficiently
abstract level of generalization, almost any set of claims
can be said to display commonality. What we are looking
for is a common issue the resolution of which will advance
the litigation.”).

Here, a vaguely defined general policy is all that Plaintiffs
allege. They have not made the significant showing
required for the Court to infer that all class members
suffered from a common policy of discrimination that
suffused all of the employer's challenged employment
decisions. For example, the list of terminated employees
Plaintiffs rely on gives no indication as to why those
employees were terminated, instead simply listing their
name, position, date of hire, date of birth, and date of
termination. The fact that Defendants terminated some
employees over the age of 60 does not constitute a
significant showing of age discrimination, especially when
that same list shows that Defendants hired 66 employees
over the age of 60 during that same period. Similarly, in
the survey, Plaintiffs only asked the respondents if they
felt they were “treated unfairly because of age,” and made
no attempt to ascertain the age of the respondents or
whether the respondent felt they were not *1076  treated
respectfully due to being an older employee or a younger
employee. This is acknowledged in the survey itself. Even
the declarations provided by the Plaintiff point only to
the general idea that they were terminated or pressured
into quitting because of their age. This is not enough
to “bridge the gap.” At heart, Plaintiffs offer nothing
more than conclusory allegations and general assertions
of discrimination, which is “not sufficient to establish
commonality.”

Moreover, resolution of the merits of the instant
dispute would require “independent consideration of each
plaintiff's qualifications for his or her position” and “their
previous work performance and duties,” a further strike
against a finding of commonality. Allen v. City of Chicago,
828 F.Supp. 543, 552 (N.D.Ill.1993). This is especially
true, where, as here, the putative class members vary
greatly in terms of their departments, supervisors, tenure,
and other individual circumstances. Morgan v. Metro.
Dist. Comm'n, 222 F.R.D. 220, 230 (D.Conn.2004).
Such a wide range of circumstances would elicit highly
individualized defenses with respect to each plaintiff. Id.
In effect, “[t]he factfinder will have to consider each of
the named plaintiffs' claims on a case-by-case basis along
with” any unique defenses Defendants will raise to each
plaintiff. Webb v. Merck & Co., Inc., 206 F.R.D. 399,
405–06 (E.D.Pa.2002). Courts have declined to certify
classes in similar situations. Morgan, 222 F.R.D. at 230;
see also Bacon, 205 F.R.D. at 478–79 (“In light of the
number of departments involved, the autonomy of those
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departments, the number of decisionmakers involved,
and the diverse job functions and qualifications of those
departments, the plaintiffs have not established that proof
of any one class member's claim of disparate treatment
will involve a common issue the resolution of which will
advance the litigation.”) (citation omitted); Reyes v. Walt
Disney World Co., 176 F.R.D. 654, 658 (M.D.Fla.1998)
(denying class action brought by employees, in part based
on the employees' employment in different departments
under individualized circumstances and the attendant
failure to show commonality and typicality, and the risk
of unmanageability).

Here, the need for individualized defenses would also be
great. The putative class in question consists of employees
who have held at least 70 different positions in more
than 50 different departments, under many different
supervisors. Moreover, the complaints by employees
differ vastly. In the survey, employees' complaints ranged
from the skimpiness of uniforms to being written up
for minor offenses. In the declarations, the complaints
cover things like new uniforms and being given worse
shifts and sections. Additionally, certification would
also aggregate possibly non-discriminatory motives with
possibly discriminatory ones. For example, both of
the named plaintiffs, Boggs and Wiederholt, had a
disciplinary history indicating performance problems,
which Defendants contend was the basis for their
termination. It is apparent, therefore, that if the Court
were to certify the Plaintiffs' claims, the Court “would be
grouping together many unrelated employment decisions
made by many individual supervisors against many
individual plaintiffs. An analysis of these unrelated
decisions would raise numerous individualized questions
that are not amenable to generalized proof.” Reap v. Cont'l
Casualty Co., 199 F.R.D. 536, 545 (D.N.J.2001). Class
certification is not appropriate in such circumstances.
See Pruitt v. City of Chicago, Dep't of Aviation, No.
03C 2877, 2004 WL 1146110, at *9 (N.D.Ill. May 20,
2004) (denying motion for Title VII class certification
for failure to establish commonality and typicality
due to numerous individual claims involving distinct
content, time, and setting); see also *1077  Rhodes v.
Cracker Barrel Old Country Store, Inc., 213 F.R.D.
619, 676 (N.D.Ga.2003) (class certification inappropriate
because proposed plaintiffs alleged misconduct within
each individual's department to which defendant would
likely offer a specific defense, and result in highly specific
factual inquiries); Wright v. Circuit City Stores, Inc.,

201 F.R.D. 526, 541 (N.D.Ala.2001) (“[T]he court is of
the opinion that the purported class is comprised of a
large group of diverse and differently situated employees
whose highly individualized claims of discrimination
do not lend themselves to class-wide proof.”); Bostron
v. Apfel, 182 F.R.D. 188, 196 (D.Md.1998) (broad
conclusory allegations of widespread discrimination along
with a “jumble of numbers” were insufficient to satisfy
commonality and typicality); Lumpkin v. E.I. Du Pont
de Nemours & Co., 161 F.R.D. 480, 482 (M.D.Ga.1995)
(concluding that the discrete and individualized nature
of plaintiffs' claims and evidence—including different
departments, different supervisors, and different shifts—
were not susceptible to generalized proofs or defenses
and, therefore, failed to demonstrate commonality and
typicality).

B. Motion for Summary Judgment
[32] Next, Defendants move for summary judgment on

Plaintiffs' first cause of action for Failure to Pay Wages for
All Hours Worked in Violation of 29 U.S.C. § 201, et. seq.
Defendants argue that the FLSA only requires payment
of minimum wages and overtime wages, thus as long as an
employee is being paid the minimum wage or more, FLSA
does not provide recourse for unpaid hours below the 40-
hour threshold, even if the employee also works overtime
hours the same week. Plaintiffs argue that gap time claims
are permitted by the Ninth Circuit and that in any event
they still have a viable straight time claim under the FLSA
because they were hourly paid employees who received
zero dollars for performing work activities off-the-clock.

[33]  [34] “Gap time” refers to “uncompensated hours
worked that fall between the minimum wage and the
overtime provisions of the FLSA.” Adair v. City of
Kirkland, 185 F.3d 1055, 1062 (9th Cir.1999). Essentially,
gap time “is non-overtime hours worked for which an
employee is not compensated.” Davis v. Abington Mem'l
Hosp., 765 F.3d 236, 244 (3rd Cir.2014). Some courts have
distinguished between two types of gap time—pure gap
time and overtime gap time. See, e.g., Monahan v. County
of Chesterfield, Va., 95 F.3d 1263, 1280 (4th Cir.1996).
As explained below, Plaintiffs are not entitled to recover
either pure gap time or overtime gap time.

[35]  [36] Regarding the first type of gap time, the
prevailing view is that “pure gap time claims—straight
time wages for unpaid work during pay periods without
overtime—are not cognizable under the FLSA, which
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requires payment of minimum wages and overtime wages
only.” Id. at 244. See also Nakahata v. New York–
Presbyterian Healthcare Sys., Inc., 723 F.3d 192, 201–
02 (2nd Cir.2013) ( “the FLSA does not provide a
cause of action for unpaid gap time”); Monahan, 95
F.3d at 1280 (“there is no cause of action under the
FLSA for pure gap time when there is no evidence of
a minimum wage or maximum hour violation by the
employer”); Hensley v. MacMillan Bloedel Containers,
Inc., 786 F.2d 353, 357 (8th Cir.1986). The FLSA provides
that employers must pay employees a minimum wage of
at least $7.25 per hour worked during any workweek.
29 U.S.C. § 206(a). A violation of the FLSA occurs
only when the total weekly wage paid by the employer,
“when averaged across the[ ] total time worked,” falls
below the minimum weekly requirement. Adair, 185 F.3d
at 1063; see also Monahan, 95 F.3d at 1270–1272 (4th
Cir.1996); *1078  Hensley, 786 F.2d at 357; Dove v.
Coupe, 759 F.2d 167, 171 (D.C.Cir.1985); United States
v. Klinghoffer Bros. Realty Corp., 285 F.2d 487, 490 (2d
Cir.1960). The minimum weekly requirement is calculated
by multiplying the minimum hourly statutory requirement
by the number of hours actually worked in a particular
week. See Hensley, 786 F.2d at 357 (citing Klinghoffer, 285
F.2d at 490).

[37] In this case, Plaintiffs allege that Defendants violated
Section 206 by failing to pay them “for all hours worked.”
Such an allegation fails to understand the standard
applicable to minimum wage cases. “If [Plaintiffs'] average
weekly pay does not fall below $7.25 per hour, then
the FLSA does not grant them a remedy for minimum
wage violations. This is so regardless of whether they
were actually paid for each hour worked.” Sullivan v.
Riviera Holdings Corp., No. 2:14–cv–00165–APG, 2014
WL 2960303, at *2 (D.Nev. June 30, 2014); see also Levert
v. Trump Ruffin Tower I, LLC, No. 2:14–CV–01009–RCJ,
2015 WL 133792, at *3 (D.Nev. Jan. 9, 2015). Plaintiffs
do not provide any information to show that they were,
in fact, paid below the minimum wage amount, and in
fact do not argue that their weekly pay fell below federal
minimum wage because of Defendants' actions. They
instead argue that the minimum wage calculation should
be on an hourly and not a workweek basis, but this is
controverted by the several decisions from this district,
id. and with which this Court agrees. Therefore, Plaintiffs
have no cognizable pure gap time claim.

[38] The more difficult question is whether the FLSA
allows recovery for overtime gap time. The two circuits
which have addressed the issue—the Second and the
Fourth—reached different conclusions. In Monahan, the
Fourth Circuit held that while pure gap time is always
precluded under the FLSA, an employee may recover
overtime gap time if an employee exceeds the overtime
threshold and the employment contract does not expressly
or implicitly compensate an employee for non-overtime
hours. Monahan, 95 F.3d at 1273.

The Second Circuit, on the other hand, held that an
employee may not bring a gap-time claim under the FLSA
“even when an employee has worked overtime.” Lundy
v. Catholic Health Sys. of Long Island Inc., 711 F.3d
106, 116 (2nd Cir.2013). The Second Circuit reasoned,
“the text of FLSA requires only payment of minimum
wages and overtime wages. It simply does not consider or
afford a recovery for gap-time hours.” Id. Lundy expressly
rejected Monahan, finding the case unpersuasive because
it relied on interpretive and “unreasoned” guidance from
the Department of Labor. Id. at 116–17. Specifically,
Lundy critiqued 29 C.F.R. § 778.315. Id. In discussing
the FLSA pay requirement for time-and-a-half, § 778.315
states that “[t]his extra compensation for the excess hours
of overtime under the Act cannot be said to have been paid
to an employee unless all the straight time compensation
due him for the nonovertime hours under his contract
(express or implied) ... has been paid.” 29 C.F.R. §
778.315. Lundy noted that this section “suggests that an
employer could violate FLSA by failing to compensate an
employee for gap time worked when the employee also
works overtime; but the Department of Labor provides
no statutory support or reasoned explanation for this
interpretation.” Id. at 117. Finding no persuasive support
to rule otherwise, and rejecting Monahan, the court in
Lundy affirmed the dismissal of the plaintiff's overtime gap
time claim. Id.

This Court, and others in the Ninth Circuit, agrees with
the Second Circuit's ruling. See, e.g., *1079  Gomley v.
Crossmark, Inc., No. 1:13–CV–00420–BLW, 2015 WL
1825481, at *6 (D.Idaho Apr. 22, 2015); Young v. Beard,
No. 2:11–CV–02491–KJM–AC, 2015 WL 1021278, at *12
(E.D.Cal. Mar. 9, 2015), appeal dismissed (June 30, 2015);
Perez v. Wells Fargo & Co., 75 F.Supp.3d 1184, 1188
(N.D.Cal.2014). The plain language of the FLSA does
not encompass gap time pay—whether it be pure gap
time or overtime gap time. As such, the Court will grant
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summary judgment on Plaintiffs' first cause of action and
will subsequently decertify the class as to that claim.

C. Motion to Decertify FLSA Collective Action
[39] Section 216(b) of the FLSA provides that an action

for violations may be maintained against an employer
by “any one or more employees for and in behalf of
himself or themselves and other employees similarly
situated.” 29 U.S.C. § 216(b). “[T]he fundamental inquiry
in determining whether a collective action under § 216(b)
is appropriate is whether or not the plaintiffs are ‘similarly
situated.’ ” Smith v. Heartland Auto. Servs., Inc., 404
F.Supp.2d 1144, 1149 (D.Minn.2005). Plaintiffs may show
that they are similarly situated by either proving that the
employer “engaged in a unified policy, plan, or scheme
of FLSA violations,” or that “their positions are ‘similar,
not identical’ to the positions held by the other class
members.” Kautsch v. Premier Commc'ns, No. 06CV04035
NKL, 2008 WL 294271, at *1 (W.D.Mo. Jan. 31, 2008)
(internal citation omitted).

[40]  [41]  [42] At the initial conditional-certification
stage, the plaintiffs' burden is not rigorous; they must
only show that there is a “colorable basis for their claim”
and “that a class of similarly situated plaintiffs exists.”
Smith, 404 F.Supp.2d at 1149. At the decertification
stage, however, the standard is stricter, and three factors
are analyzed: (1) the disparate factual and employment
settings of the individual plaintiffs; (2) the various defenses
available to defendant that appear to be individual to each
plaintiff, and (3) fairness and procedural considerations.
Id. at 1149–50 (citing Thiessen, 267 F.3d at 1103). The
essential question is “whether the difference among the
plaintiffs outweigh the similarities of the practices to
which they were allegedly subjected.” White v. Baptist
Mem. Health Care Corp., No. 08CV02478 SMH, 2011 WL
1883959, at *4 (W.D.Tenn. May 17, 2011). Additionally,
the prevailing view is that plaintiffs bear the burden of
proving that collective action treatment is appropriate.
Anderson, 488 F.3d at 953; Smith, 404 F.Supp.2d at 1149;
Pfohl v. Farmers Ins. Group, Case No. CV–03–3080 DT
(RCx), 2004 WL 554834, at *2 (C.D.Cal. Mar. 1, 2004).
It is not sufficient for the plaintiffs' evidence to merely
“successfully engage” the competing evidence offered by
the defendant, rather, it is plaintiffs' burden to provide
substantial evidence to demonstrate that they are similarly
situated. Castle v. Wells Fargo Fin., Inc., Case No. C–06–
4347–SI, 2008 WL 495705, at *2 (N.D.Cal. Feb.20, 2008);

Smith v. Micron Electronics, Inc., Case No. CV–01–244–
S–BLW, 2005 WL 5336571, at *2 (D.Idaho Feb.4, 2005).

1. Disparate Factual and Employment Settings

[43]  [44] To proceed as a collective action, Plaintiffs
must present substantial evidence of a common policy,
plan, or scheme of permitting or requiring uncompensated
off-the-clock work. “An allegation of an ‘overarching’
policy is generally insufficient; plaintiffs must produce
‘substantial evidence’ of a ‘single decision, policy or plan.’
” Micron, 2005 WL 5336571, at *2. Here, Plaintiffs do not
identify a single decision, policy, or plan, but instead point
to Defendants' overarching policy of suffering *1080  or
permitting work without compensation. First, Defendants
written policies specifically stated that they provide
“compensation for all overtime hours worked by non-
exempt employees in accordance with state and federal
law.” In fact, Defendants' payroll manager, Jennifer
Humason, affirmed that payroll records revealed that
all but two of the forty-five sample plaintiffs had been
paid some amount of overtime during the time period
from June 2010 to May 2014. As the Court in Reed
noted, this indicates that if the company did have a
policy with respect to overtime, the policy was to pay
employees for it. Reed v. Cty. of Orange, 266 F.R.D.
446, 458 (C.D.Cal.2010). Second, a blanket statement that
Defendants had a policy of suffering or permitting work
without compensation is not enough to demonstrate a
single policy, as Plaintiffs were employed in many different
departments, under many different supervisors, and allege
a variety of uncompensated activities, including picking
up equipment, attending meetings, changing uniforms,
and attending dance classes. If Plaintiffs were denied
overtime pay, it occurred in many different ways, by many
different managers, at different times, and in different
assignments and locations. There was no single, uniform
policy not to pay overtime.

While Plaintiffs do point to Defendants' rounding policy,
the rounding policy alone is not enough to meet Plaintiffs'
burden at the decertification stage, where “the similarities
necessary to maintain a collective action under § 216(b)
must extend beyond the mere facts of job duties and pay
provisions.” Kelly v. Healthcare Servs. Grp., Inc., No.
2:13–CV–00441–JRG, 2015 WL 3464131, at *4 (E.D.Tex.
June 1, 2015) (citing Anderson, 488 F.3d at 953 (internal
quotation marks omitted); see also Mooney v. Aramco
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Servs. Co., 54 F.3d 1207, 1212 (5th Cir.1995) (“[T]he
Court has much more information on which to base
its decision, and makes a factual determination on the
similarly situated question.”), overruled on other grounds
by Desert Palace, Inc. v. Costa, 539 U.S. 90, 123 S.Ct.
2148, 156 L.Ed.2d 84 (2003). In other words, while the
common rounding policy may have been sufficient at the
conditional certification stage, it alone cannot bind the
Plaintiffs' claims now. Id. “Otherwise, it is doubtful that
§ 216(b) would further the interests of judicial economy,
and it would undoubtedly present a ready opportunity for
abuse.” Anderson, 488 F.3d at 953.

[45] Because Plaintiffs were not subject to a uniform
illegal compensation policy, they cannot point to a
common violation of law that binds the purported
collective action. Absent a unifying illegal policy,
Plaintiffs must demonstrate that they are factually
similarly situated or that the employer's practice was to
systematically disregard its own legal policy. See, e.g.,
White, 2011 WL 1883959 at *9–10 (“Where an employer's
formal policy is to compensate employees for all time
worked, courts have generally required a showing that
the employer's common or uniform practice was to not
follow its formal, written policy.”) Moreover, for those
arguments to be pertinent to certification, Plaintiffs must
demonstrate that the illegal practices about which they
complain are sufficiently uniform and pervasive as to
warrant class treatment, i.e., that these violations can be
generalized across the opt-in Plaintiffs in this case such
that collective treatment would further procedural and
fairness considerations. Zivali v. AT & T Mobility, LLC,
784 F.Supp.2d 456, 463 (S.D.N.Y.2011).

[46] Decertification is appropriate where plaintiffs
are subject to varying work conditions in different
work locations or under different supervisors. Proctor
v. Allsups Convenience Stores, Inc., 250 F.R.D.
278, 282 (N.D.Tex.2008); *1081  Brechler v. Qwest
Communications Intl., Case No. CV–06–00940–PHX–
ROS, 2009 WL 692329, at *2 (D.Ariz. March 17, 2009);
Johnson v. TGF Precision Haircutters, Inc., Case No. CV–
H–03–3641, 2005 WL 1994286, at *2–*4 (S.D.Tex. Aug.
17, 2005); Lawrence v. City of Philadelphia, No. 03–CV–
4009, 2004 WL 945139 (E.D.Pa. April 29, 2004). Plaintiffs
argue that the class is similarly situated because they all
worked in one location and were subject to the same
policies and procedures. However, the evidence before

the Court shows substantial variations among the class
members.

Plaintiffs worked in over 50 different departments
and sub-departments, including more than 70 different
positions. For example, the survey by Plaintiffs' expert
describes unpaid work encompassing everything from
paperwork to bar preparation to changing to dance
classes. That same survey indicates that 75% of
respondents indicated that they were not asked to work
off-the-clock by a supervisor. These variations are further
borne out through deposition testimony. For example,
Sargent testified that members of the beverage department
were required to work off the clock. However, Plaintiff
Auturo Pineda, a member of the beverage department,
testified that he had never been asked to work off the
clock. Similarly, while Plaintiff Rosie Boggs testified
that she had to return work related equipment off-
the-clock, Plaintiffs' survey shows that only 25% of
respondents reported doing the same thing. Additionally,
the most common pre- and post-work activity reported
in the survey, changing into and out of the uniform,
was only reported by roughly half of the respondents,
and further testimony shows that they were allowed to
change at home. Similarly, some Plaintiffs state that
pre-shift meetings were held on-the-clock, while others
state they were held off-the-clock. This marks the case
as similar to Lugo, in which the Court decertified the
class because while all of the putative class members
were hourly employees at the same plant, “the record
as a whole [did] not support the conclusion that their
particular experiences were shared by all plaintiffs, or
reflected a common practice or policy of the defendant”
due to substantial variations in individuals, departments,
positions, and shifts. Lugo v. Farmer's Pride Inc., 737
F.Supp.2d 291, 316 (E.D.Pa.2010). Thus, this case differs
from those where liability can be proven on a classwide
basis, and the only material difference among plaintiffs is
the amount of damages owed to each of them, which is
generally considered insufficient to deny class treatment.
Lugo, 737 F.Supp.2d at 303. Indeed, individualized
inquiries would also have to be conducted to determine
whether any of the class members worked off-the-clock
during any given week, and if so, how many hours were
worked. Because these issues are central to the question
of liability, treatment of plaintiffs' claims on a collective
basis is inappropriate. See, e.g., White, 2011 WL 1883959,
at *5; Wright v. Pulaski Cty., No. 4:09 CV 00065 SWW,
2010 WL 3328015, at *9–10 (E.D.Ark.2010); Espenscheid
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v. DirectSat USA, LLC, No. 09CV625 BBC, 2011 WL
2009967, at *5 (W.D.Wis. May 23, 2011).

2. Individualized Defenses

[47] Another factor courts consider in determining
whether to decertify a conditionally-certified FLSA class
is the defenses available to the defendant which are
individual as to each plaintiff. See Wright, 2010 WL
3328015, at *9 (citing Thiessen, 267 F.3d at 1103);
Smith, 404 F.Supp.2d at 1149 (citations omitted). Here,
Defendants assert several individualized defenses: that
determining whether an employer knew or should have
known that the employee worked off-the-clock is by
its nature an individual defense, that the majority of
employees testified they were not required *1082  to
work off-the-clock, that employees were not working
when they clocked in early or clocked out late, and
that any time was de minimis. Plaintiffs argue that
all defenses asserted by the Defendants are class wide
defenses. However, the defenses raised by Defendants
are similar to those found to be individualized by
other courts. See, e.g. Camesi v. University of Pittsburgh
Medical Center, 2011 WL 6372873, at *9 (W.D.Pa.
Dec. 20, 2011) (decertifying the conditionally-certified
FLSA class in light of defendant's individualized defenses
which included “whether individual plaintiffs actually
worked overtime without compensation.”); Reed, 266
F.R.D. at 460 (concluding that “whether a particular
deputy worked overtime; whether and why a particular
deputy may have under-reported work time; whether
supervisors were aware of alleged off-the-clock work;
whether a particular deputy violated Defendants' policies
for accurately recording time; whether the particular
activities were compensable; and whether the time spent
on these activities was de minimis” were individualized
defenses).

[48] Two of these defenses merit a closer look. First,
Plaintiffs couch their case on the assertion that
Defendants suffered or permitted its employees to work
without compensation. To establish this, Plaintiffs will
need to demonstrate that GSR management either had
constructive or actual knowledge that Plaintiffs were
working off-the-clock without pay. Reed, 266 F.R.D. at
460; Pforr v. Food Lion, Inc., 851 F.2d 106, 109 (4th
Cir.1988); Maciel v. City of Los Angeles, 569 F.Supp.2d
1038, 1043 (C.D.Cal.2008). “ ‘It is not enough for a

plaintiff to establish his employer's knowledge of a few
incidents of off-the-clock work’ for several years' worth
of claims.” Reed, 266 F.R.D. at 460 (quoting Pforr,
851 F.2d at 109). To rebut Plaintiffs' allegations of
knowledge, Defendants will have to introduce evidence
that is inherently individualized. Hinojos v. Home Depot,
Inc., Case No. 2:06–CV–00108, 2006 WL 3712944, at *3
(D.Nev. Dec.1, 2006). Where, as here, there is no uniform
policy or practice, “plaintiffs will have to demonstrate
that each individual manager had actual or constructive
knowledge that plaintiffs were performing off-the-clock
work without proper compensation.” Desilva v. N.
Shore–Long Island Jewish Health Sys., Inc., 27 F.Supp.3d
313, 325 (E.D.N.Y.2014) (citing Zivali, 784 F.Supp.2d at
468).

[49] Second, there is the de minimis defense. Under
the de minimis doctrine, employees are not entitled to
compensation for insubstantial periods of time spent
working. Anderson v. Mt. Clemens Pottery Co., 328 U.S.
680, 692, 66 S.Ct. 1187, 90 L.Ed. 1515 (1946) (“When
the matter in issue concerns only a few seconds or
minutes of work beyond the scheduled working hours,
such trifles may be disregarded. Split-second absurdities
are not justified.... It is only when an employee is required
to give up a substantial measure of his time and effort
that compensable working time is involved”); Singh v.
City of New York, 524 F.3d 361 (2d Cir.2008); Reich
v. Monfort, Inc., 144 F.3d 1329 (10th Cir.1998). Since
the Court has determined that Plaintiffs' claims are
highly individualized, determining whether and when a
particular Plaintiff regularly engaged in additional work
and calculating the aggregate amount of time worked is
an inherently individualized inquiry. Smith v. T–Mobile
USA, Inc., 2007 WL 2385131, at *8 (C.D.Cal.2007); Basco
v. Wal–Mart Stores, Inc., No. CIV.A. 00–3184, 2004 WL
1497709, at *8 (E.D.La. July 2, 2004).

Plaintiffs argue that that the difference between when an
employee arrived on the property and when they clocked
in demonstrates that the off-the-clock time was far more
than de minimis, but this argument is flawed. Because
of the variety of job duties at issue and tasks performed
off the *1083  clock the “extent to which work was de
minimis, [ ] will necessarily vary widely according to the
particular situation of each individual plaintiff.” Desilva,
27 F.Supp.3d at 326 (quoting Zivali, 784 F.Supp.2d at
468). Similarly, the calculations relied on by the Plaintiffs
do not take into account that Plaintiffs may have been
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doing things other than working in between their arrival
at the property and clocking in. Defendants have provided
deposition testimony that some Plaintiffs would get coffee
before work or have a beer after work, for example. This
indicates that there would be genuine need for Defendants
to individually address each employee.

Plaintiffs similarly challenge the rounding policy as
consistently disfavoring the employee; however, for
the Defendants to properly challenge this argument,
individualized defenses would be necessary. Without a
common policy showing that the opt-in Plaintiffs were
required to clock in early or clock out late, this defense is
individual to each Plaintiff. See Kelly, 2015 WL 3464131 at
*4. In addition, even if Plaintiffs could show, collectively,
that the opt-in Plaintiffs always clocked in to work early
and clocked out late, to be eligible for an hourly wage
during that extra seven minutes, the Plaintiffs must have
actually been working during that extra seven minutes.
Plaintiffs have presented no evidence that every time
a Plaintiff clocked in early that Plaintiff immediately
began work. See Alonzo v. Maximus, Inc., 832 F.Supp.2d
1122, 1128 (C.D.Cal.2011) (“[T]he evidentiary record is
devoid of evidence that [timesheet records] reflect time
actually worked by Plaintiffs, as opposed to time Plaintiffs
may have been present on Defendant's premises but
not engaged in work activities.”). Defendants should be
allowed to present individualized evidence of employee
behaviors.

3. Fairness and Procedural Considerations

[50]  [51] When ruling upon a decertification motion,
coherent management of the trial and avoidance of jury
confusion are essential considerations. See Gatewood v.
Koch Foods of Mississippi, LLC, 3:07CV00082 KS–MTP,
2009 WL 8642001, at *20 (S.D.Miss. Oct. 20, 2009) (“a
collective action is designed to permit the presentation
of evidence regarding certain representative plaintiffs that
will serve as evidence for the class as a whole. It is
oxymoronic to use [the collective action] device in a case
where proof regarding each individual plaintiff is required
to show liability.”). At first blush, this factor weighs in
favor of certifying plaintiffs as a class. In fact, it would
seem that conducting one trial for all of the plaintiffs
would aid judicial economy. The problem, however, is that
due to the disparate facts of each plaintiff and Defendants'
individualized defenses, it would be very difficult to

appropriately adjudicate the claims of the named plaintiffs
and the approximately 480 opt-in plaintiffs collectively.
Each plaintiff's case requires consideration of different
background facts and different testimony based on each
employee's work activities. Representative testimony will
not accurately capture each Plaintiff's diverse factual
circumstances. This would result in some Plaintiffs being
prejudiced by underpayment on their claims as well
as prejudice to Defendants, who would overpay some
Plaintiffs on their claims. See Reed, 266 F.R.D. at 462-63.
Further, failing to decertify the conditionally-certified
class will unfairly and prejudicially require Defendants
to prepare for and present hundreds of different trials
simultaneously. See King v. West Corp., 2006 WL 118577,
at *15, 2006 U.S. Dist. LEXIS 3926, at *47 (D.Neb.
Jan. 13, 2006) (“Disparate individual defenses heighten
the individuality of claims, and requiring the *1084
defendant to raise these arguments in a [collective] action
suit undermines its ability to mount a clear and coherent
defense to the case.”). All of these reasons dictate against
certifying a collective action under § 216(b).

IV. Conclusion
IT IS THEREFORE ORDERED that Plaintiffs' Motion
for Class Certification (Doc. # 144) is DENIED.

IT IS FURTHER ORDERED that Defendants' Motion
for Partial Summary Judgment (Doc. # 162) is
GRANTED in accordance with this order.

IT IS FURTHER ORDERED that the clerk of court
shall enter judgment in favor of Defendants and against
Plaintiffs on Plaintiffs' first cause of action.

IT IS FURTHER ORDERED that Defendants' Motion
to Decertify FLSA Collective Action (Doc. # 162) is
GRANTED.

IT IS FURTHER ORDERED that Defendants' Motion
for Leave to File Excess Pages (Doc. # 164) is GRANTED
nunc pro tunc.

IT IS SO ORDERED.

All Citations

171 F.Supp.3d 1063, 2016 Wage & Hour Cas.2d (BNA)
88,318
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Footnotes
1 Refers to the Court's docket number.
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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT

TIFFANY SARGENT; et al.,

                     Plaintiffs - Petitioners,

 v.

HG STAFFING INC. and MEI-GSR
HOLDING LLC, DBA Grand Sierra
Resort,

                     Defendants - Respondents.

No. 16-80044

D.C. No. 3:13-cv-00453-LRH-
WGC
District of Nevada, 
Reno

ORDER

Before:  O’SCANNLAIN and WATFORD, Circuit Judges.

The court, in its discretion, denies the petition for permission to appeal the

district court’s March 22, 2016 order denying class action certification (Docket

Entry No. 1).  See Fed. R. Civ. P. 23(f); Chamberlan v. Ford Motor Co., 402 F.3d

952 (9th Cir. 2005) (per curiam).  

FILED
JUN 13 2016

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

KML/MOATT

Case 3:13-cv-00453-LRH-WGC   Document 181   Filed 06/13/16   Page 1 of 1
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ATTORNEY TO BE NOTICED

Joanne Alexander 
FLSA consent [53] 

Added: 07/01/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
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Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Kristina M. Allen 
FLSA consent [57] 

Added: 07/15/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Paul E. Allen 
FLSA consent [53] 

Added: 07/01/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
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Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Rosemary R. Allen 
FLSA Consent [74]

Added: 11/10/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
laborlawyer@pacbell.net 
Assigned: 03/23/2015 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Michael Almaraz 
FLSA consent [49] 

Added: 06/23/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
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7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Naomi A. Alvarez 
FLSA Consent [62]

Added: 08/08/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
laborlawyer@pacbell.net 
Assigned: 03/23/2015 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Teresa Alvarez 
FLSA Consent [59]

Added: 07/28/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
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Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Andr e K. Anderson 
FLSA consent [48] 

Added: 06/23/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Wendy S. Anderson 
FLSA consent [49] 

Added: 06/23/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
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Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark Anrerner  
FLSA consent [54] 

Added: 07/07/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Popua A. Aonga 
FLSA consent [51] 

Added: 06/24/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
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Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Michael Angelo Aranda 
FLSA consent [53] 

Added: 07/01/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Leah Lin Jones 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
775­703­5027 (fax) 
leah@thiermanbuck.com 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Mark R. Thierman 
Thierman Buck, LLP 
Assigned: 03/24/2015 
ATTORNEY TO BE NOTICED

Guillermina Arellano  
FLSA consent [51] 

Added: 06/24/2014 
(Plaintiff)

represented
by

Joshua D Buck 
Thierman Buck, LLP 
7287 Lakeside Drive 
Reno, NV 89511 
775­284­1500 
josh@thiermanbuck.com 
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