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ORDERS ON APPEAL

DATE

DESCRIPTION

VOLUME

PAGES

6/7/2019

Order Granting in Part and Denying
in Part Respondents’ Motion to
Dismiss First Amended Complaint

10

2013 - 2027

11/3/2020

Order Granting Respondents’
Motion for Summary Judgment

15

2942 - 2964

6/21/2021

Order Granting Motion for
Clarification of November 3, 2020
Order; Order Clarifying Prior Order

16

3125 -3131

ALPHABETICAL INDEX

DATE

DESCRIPTION

VOLUME

PAGES

5/5/2021

Appellants’ Motion for Clarification
of November 3, 2020 Order
Granting Summary Judgment in
Favor of Defendants

16

3038 - 3124

6/3/2019

Appellants’ Response in Opposition
to Respondents’ Motion for
Summary Judgment on All Claims
Asserted by Plaintiffs Martel,
Capilla and Vaughan

10

1919 - 2012

7/1/2020

Appellants’ Response in Opposition
to Respondents’ Motion for
Summary Judgment/Summary
Adjudication

14

2680 - 2830

2/5/2018

Appellants’ Response in Opposition
to Respondents’ Motion to Dismiss

540 - 631




2/28/2019

Appellants’ Response in Opposition
to Respondents’ Motion to Dismiss
Appellants’ First Amended
Complaint

1476 - 1644

6/29/2018

Appellants’ Supplement to
Appellants’ Opposition to
Respondents’ Motion to Dismiss

776 - 809

4/3/2019

Appellants’ Supplemental Authority
in Support of Appellants’
Opposition to Respondents’ Motion
to Dismiss

1790 - 1865

6/14/2016

Class Action Complaint

1-109

1/29/2019

First Amended Complaint

906 - 1060

6/15/2016

Jury Demand

110-111

11/25/2020

Notice of Appeal to Nevada
Supreme Court

15

2994 - 3037

6/28/2019

Notice of Entry of Order Granting
in Part and Denying in Part
Respondents’ Motion to Dismiss
First Amended Complaint

10

2042 - 2059

8/10/2021

Notice of Entry of Order Granting
Motion for Clarification of
November 3, 2020 Order; Order
Clarifying Prior Order

16

3132 -3142

11/6/2020

Notice of Entry of Order Granting
Respondents’ Motion for Summary
Judgment

15

2968 - 2993

5/7/2020

Order Denying Respondents’
Petition

12

2375 -2376




Order Granting in Part and Denying

6/7/2019 in Part Respondents’ Motion to 10 2013 —2027
Dismiss First Amended Complaint
Order Granting Motion for

6/21/2021 Clarification of November 3, 2020 16 3125 -3131
Order; Order Clarifying Prior Order
Order Granting Respondents’

11/3/2020 Motion for Summary Judgment 15 2945 - 2967

10/9/2018 | Order Granting Respondents 5 884 - 894
Motion to Dismiss

12/27/2017 | Order Lifting Stay 1 129

1/9/2019 Order RE: Motion for 5 895 - 905
Reconsideration

7/20/2018 Order RE: Motion to Dismiss 4 881 — 8K3

8/1/2017 Order RE: Stipulation to Stay All

; 1 128

Proceedings
Order RE: Stipulation to Stay All

7/17/2019 | Proceedings and Toll of the Five- 12 2372 - 2374
Year Rule
Proof of Service on Counsel of

7/18/2016 Record for HG Staffing, LLC . 124 - 127
Proof of Service on Counsel of

7/18/2016 | Record for MEI-GSR Holdings, 1 120 - 123
LLC dba Grand Sierra Resort

71182016 Proof of Service on HG Staffing, 1 116 - 119
LLC
Proof of Service on MEI-GSR

7/18/2016 Holdings, LLC dba Grand Sierra 1 112-115

Resort




6/28/2019

Respondents’ Answer to First
Amended Class Action Complaint

10

2060 - 2069

5/23/2019

Respondents’ Motion for Summary
Judgment on All Claims Asserted
by Plaintiffs Martel, Capilla, and
Vaughn

10

1866 - 1918

6/9/2020

Respondents’ Motion for Summary
Judgment, or in the Alternative,
Summary Adjudication — Part 1

12

2377 - 2549

6/9/2020

Respondents’ Motion for Summary
Judgment, or in the Alternative,
Summary Adjudication — Part 2

13

2550 - 2679

1/22/2018

Respondents’ Motion to Dismiss —
Part 1

130 - 240

1/22/2018

Respondents’ Motion to Dismiss —
Part 2

241 - 480

1/22/2018

Respondents’ Motion to Dismiss —
Part 3

481 - 539

2/15/2019

Respondents’ Motion to Dismiss
Appellants’ First Amended
Complaint with Prejudice — Part 1

1061 - 1123

2/15/2019

Respondents’ Motion to Dismiss
Appellants’ First Amended
Complaint with Prejudice — Part 2

1124 - 1363

2/15/2019

Respondents’ Motion to Dismiss
Appellants’ First Amended
Complaint with Prejudice — Part 3

1364 - 1475

6/10/2019

Respondents’ Reply in Support of
Motion for Summary Judgment on
All Claims Asserted by Plaintiff
Martel

10

2028 - 2041




2/22/2018

Respondents’ Reply in Support of
Motion to Dismiss

632 - 652

3/11/2019

Respondents’ Reply in Support of
Motion to Dismiss Amended
Complaint

1645 - 1789

7/16/2020

Respondents’ Reply in Support of
Respondents’ Motion for Summary
Judgment, or in the Alternative
Summary Adjudication

15

2831 - 2944

7/8/2019

Respondents’ Second Motion for
Summary Judgment as to Plaintiff
Martel; Motion for Summary
Adjudication on Plaintiffs’ Lack of
Standing to Represent Union
Employees; and Motion for
Summary Judgment as to Plaintiff
Jackson-Williams — Part 1

11

2070 - 2309

7/8/2019

Respondents’ Second Motion for
Summary Judgment as to Plaintiff
Martel; Motion for Summary
Adjudication on Plaintiffs’ Lack of
Standing to Represent Union
Employees; and Motion for
Summary Judgment as to Plaintiff
Jackson-Williams — Part 2

12

2310 - 2371

6/29/2018

Respondents’ Supplement in
Support of Motion to Dismiss

653 - 775

7/19/2018

Transcript from 7/19/2018 Hearing
on Motion to Dismiss

810 - 880




CHRONOLOGICAL INDEX

DATE DESCRIPTION VOLUME PAGES
6/14/2016 | Class Action Complaint 1 1-109
6/15/2016 | Jury Demand 1 110-111
Proof of Service on MEI-GSR

7/18/2016 | Holdings, LLC dba Grand Sierra 1 112 -115
Resort

7/18/2016 Proof of Service on HG Staffing, | 116 - 119
LLC
Proof of Service on Counsel of

7/18/2016 | Record for MEI-GSR Holdings, 1 120 - 123
LLC dba Grand Sierra Resort
Proof of Service on Counsel of

7/18/2016 Record for HG Staffing, LLC ! 124-127

8/1/2017 Order RE: Stipulation to Stay All

. 1 128

Proceedings

12/27/2017 | Order Lifting Stay 1 129

1222018 Respondents’ Motion to Dismiss — | 130 - 240
Part 1

1222018 Respondents’ Motion to Dismiss — ) 241 - 480
Part 2

1/22/2018 Respondents’ Motion to Dismiss — 3 431 - 539
Part 3

2/5/2018 Appellants Res’pons§: in Opp'osn.lon 3 540 - 631
to Respondents’ Motion to Dismiss

/222018 Respondents. R§ply in Support of 3 632 - 652
Motion to Dismiss

6/29/2018 Respondents’ Supplement in 4 653 - 775

Support of Motion to Dismiss




6/29/2018

Appellants’ Supplement to
Appellants’ Opposition to
Respondents’ Motion to Dismiss

776 - 809

7/19/2018

Transcript from 7/19/2018 Hearing
on Motion to Dismiss

810 - 880

7/20/2018

Order RE: Motion to Dismiss

881 — 883

10/9/2018

Order Granting Respondents’
Motion to Dismiss

884 - 894

1/9/2019

Order RE: Motion for
Reconsideration

895 - 905

1/29/2019

First Amended Complaint

906 - 1060

2/15/2019

Respondents’ Motion to Dismiss
Appellants’ First Amended
Complaint with Prejudice — Part 1

1061 - 1123

2/15/2019

Respondents’ Motion to Dismiss
Appellants’ First Amended
Complaint with Prejudice — Part 2

1124 - 1363

2/15/2019

Respondents’ Motion to Dismiss
Appellants’ First Amended
Complaint with Prejudice — Part 3

1364 - 1475

2/28/2019

Appellants’ Response in Opposition
to Respondents’ Motion to Dismiss
Appellants’ First Amended
Complaint

1476 - 1644

3/11/2019

Respondents’ Reply in Support of
Motion to Dismiss Amended
Complaint

1645 - 1789

4/3/2019

Appellants’ Supplemental Authority
in Support of Appellants’
Opposition to Respondents’ Motion
to Dismiss

1790 - 1865




5/23/2019

Respondents’ Motion for Summary
Judgment on All Claims Asserted
by Plaintiffs Martel, Capilla, and
Vaughn

10

1866 - 1918

6/3/2019

Appellants’ Response in Opposition
to Respondents’ Motion for
Summary Judgment on All Claims
Asserted by Plaintiffs Martel,
Capilla and Vaughan

10

1919 - 2012

6/7/2019

Order Granting in Part and Denying
in Part Respondents’ Motion to
Dismiss First Amended Complaint

10

2013 - 2027

6/10/2019

Respondents’ Reply in Support of
Motion for Summary Judgment on
All Claims Asserted by Plaintiff
Martel

10

2028 - 2041

6/28/2019

Notice of Entry of Order Granting
in Part and Denying in Part
Respondents’ Motion to Dismiss
First Amended Complaint

10

2042 - 2059

6/28/2019

Respondents’ Answer to First
Amended Class Action Complaint

10

2060 - 2069

7/8/2019

Respondents’ Second Motion for
Summary Judgment as to Plaintiff
Martel; Motion for Summary
Adjudication on Plaintiffs’ Lack of
Standing to Represent Union
Employees; and Motion for
Summary Judgment as to Plaintiff
Jackson-Williams — Part 1

11

2070 - 2309

7/8/2019

Respondents’ Second Motion for
Summary Judgment as to Plaintiff
Martel; Motion for Summary

12

2310 - 2371




Adjudication on Plaintiffs’ Lack of
Standing to Represent Union
Employees; and Motion for
Summary Judgment as to Plaintiff
Jackson-Williams — Part 2

7/17/2019

Order RE: Stipulation to Stay All
Proceedings and Toll of the Five-
Year Rule

12

2372 -2374

5/7/2020

Order Denying Respondents’
Petition

12

2375 -2376

6/9/2020

Respondents’ Motion for Summary
Judgment, or in the Alternative,
Summary Adjudication — Part 1

12

2377 - 2549

6/9/2020

Respondents’ Motion for Summary
Judgment, or in the Alternative,
Summary Adjudication — Part 2

13

2550 -2679

7/1/2020

Appellants’ Response in Opposition
to Respondents’ Motion for
Summary Judgment/Summary
Adjudication

14

2680 - 2830

7/16/2020

Respondents’ Reply in Support of
Respondents’ Motion for Summary
Judgment, or in the Alternative
Summary Adjudication

15

2831 -2944

11/3/2020

Order Granting Respondents’
Motion for Summary Judgment

15

2945 - 2967

11/6/2020

Notice of Entry of Order Granting
Respondents’ Motion for Summary
Judgment

15

2968 - 2993

11/25/2020

Notice of Appeal to Nevada
Supreme Court

15

2994 - 3037




5/5/2021

Appellants’ Motion for Clarification
of November 3, 2020 Order
Granting Summary Judgment in
Favor of Defendants

16

3038 -3124

6/21/2021

Order Granting Motion for
Clarification of November 3, 2020
Order; Order Clarifying Prior Order

16

3125 -3131

8/10/2021

Notice of Entry of Order Granting
Motion for Clarification of
November 3, 2020 Order; Order
Clarifying Prior Order

16

3132 -3142
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THIERMAN BUCK, LLP

T287 Lakeside Drive

Reno, NV 893511
{775) 284-1500 Fax {775) 703-5027
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FILED
Electronicall
CV16-01264

2019-07-17 10:591 AM

Jacqueline Bryant

Clerk of the Cq

Transaction # 7377675

3370
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL-| Case No. 16-cv-01264
RODRIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS and Dept. XIV
WHITNEY VAUGHAN on behalf of
themselves and all others similarly
situated,

Plaintiffs,
V.

HG STAFFING, LLC, MEI-GSR
HOLDINGS, LLC d/b/a GRAND SIERRA
RESORT, and DOES 1 through 50,
inclusive,

Defendanis.

7
WRDER RE STIPULATION TO STAY ALL PROCEEDINGS
b And

TOLL OF THE FIVE-YEAR RULE
THE COURT, having reviewed the Parties’ Motion to Stay Proceedings and for
Toll of NRCP 41(e) five-year rule, and for good cause showing:
IT IS HEREBY ORDERED that all proceedings in the instant action are stayed
pending the Supreme Court of Nevada's decision in HG Staffing LLC v. Second

Judicial District Court for the State of Nevada in and for the County of Clark {sic), the

Honorable Lynne K. Simons, District Court Judge and real parties of interests Martel ef

al, Supreme Court of Nevada Case No. 79118. (the “Stay Period”),
117
Iy

1

“BC
STIPULATION TO STAY ALL PROCEEDINGS AND TO TOLL THE FIVE-YEAR RULE PENDING
SUPREME COURT OF NEVADA'S DECISION ON DEFENDANTS’ WRIT REQUEST

urt
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Reno, NV 89511
{775) 2841500 Fax {775) 703-5027

THIERMAN BUCK, LLP
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IT 1S ALSO HEREBY ORDERED that Defendants pending motions for summary
judgment are hereby by withdrawn, without prejudice, and may be renewed upon the
Supreme Court of Nevada’'s decision in HG Staffing LLC v, Second Judicial District
Court;

IT IS ALSO HEREBY ORDERED that the Parties will have fourteen (14) days
from the date of the Nevada Supreme Court's decision: (a) whether to entertain

Defendants’ Writ or (b) issues a decision HG Staffing LLC v. Second Judicial District

Court, whichever date is the latter to file a status report with this court;

IT IS ALSO HEREBY ORDERED that the NRCP 41(e) five-year rule shail be
tolled during the Stay period, commencing on July 10, 201,9 and ending on the date
that the Nevada Supreme Court issues a decision: (a) whether to entertain Defendants'

Writ or (b) issues a decision HG Staffing LLC v. Second Judicial District Court,

whichever date is later;

IT IS ALSO HEREBY ORDERED that should the Supreme Court of Nevada’s
ruling fail to fully dispose of Plaintiffs’ claims Parties will have fourteen (14) days from the
date of the Nevada Supreme Court's decision fo file a Joint NRCP 16.1 Case
Conference Report setting forth the Discovery Plan with this Court;

11
1
1t
H
i

Hi

P
STIPULATION TO STAY ALL PROCEEDINGS AND TO TOLL THE FIVE-YEAR RULE PENDING
SUPREME COURT OF NEVADA’S DECISION ON DEFENDANTS’ WRIT REQUEST

2373
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IT IS ALSO HEREBY ORDERED that the Parties will have thirty {(30) days from
the date the Joint NRCP 16.1 Case Conference Report is filed to file their Application for
Tral Setting.

IT IS SO ORDERED.

Dated this __ﬂ /’Qay 09H "_/7 2019.

RICT COURT JUDGE

- 10 -
STIPULATION TO STAY ALL PROCEEDINGS AND TO TOLL THE FIVE-YEAR RULE PENDING
SUPREME COURT OF NEVADA’S DECISION ON DEFENDANTS’ WRIT REQUEST

2374




FILED
Electronically
CV16-01264

2020-05-12 08:33:51{AM
Jacqueline Bryan
Clerk of the Court

Transaction # 7871458

IN THE SUPREME COURT OF THE STATE OF NEVADA

HG STAFFING, LLC; AND MEI-GSR No. 79118
HOLDINGS, LLC, D/B/A GRAND
SIERRA RESORT,

Petitioners,

VS.

THE SECOND JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
WASHOE; AND THE HONORABLE
LYNNE K. SIMONS, DISTRICT JUDGE,

Respondents,

and
EDDY MARTEL, A/K/A EDDY
MARTEL-RODRIGUEZ; MARY ANNE
CAPILLA; JANICE JACKSON-
WILLIAMS; AND WHITNEY
VAUGHAN,

Real Parties in Interest.

ORDER DENYING PETITION
This is an original petition for a writ of mandamus or
prohibition challenging a district court order denying a motion to dismiss
unpaid-wage claims.
In Neville v. Eighth Judicial District Court, 133 Nev. 777, 406
P.3d 499 (2017), we held, by necessary implication, that exhaustion of

administrative remedies is not required before filing an unpaid-wage claim

SuPREME COURT
OF
NEvADA

(0) 1947A BB

0-173@375




SuPREME COURT
OF
NEvADA

(0) 1947A ‘:@;

in district court. The district court therefore correctly denied petitioners’

motion to dismiss. Accordingly, we

ORDER the petition DENIED.

, Cd.

/«Lw.&;ﬁ\ .

Hardesty
- J.
Parraguirre
M%M , d.
Stiglich
*®
/ J.
Cadish
W .
Silver

cc: Hon. Lynne K. Simons, District Judge
Chris Davis
Cohen Johnson Parker Edwards
Susan Heaney Hilden
Thierman Buck LLP
Washoe District Court Clerk

2376



Las Vegas, Nevada 89119

375 E. Warm Springs Road, Ste. 104
(702) 823-3500 FAX: (702) 823-3400

COHEN | JOHNSON | PARKER | EDWARDS

© 00 ~N o o b~ w NP

N S T N B N N O T N T N T N S N N S N T ~ S S e
©® N o U B~ W N P O © ©® N o o~ W N L O

2200

SUSAN HEANEY HILDEN, ESQ.
Nevada Bar No. 5358
shilden@meruelogroup.com
CHRIS DAVIS, ESQ.

Nevada Bar No. 6616
chris.davis@slslasvegas.com

2500 East Second Street

Reno, Nevada 89595

Telephone: (775) 789-5362

Attorneys for Defendants

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA

FILED

Electronically
CV16-01264
2020-06-09 04:27:27 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7917091 : yvilori

IN AND FOR THE COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL-
RORIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS and
WHITNEY VAUGHN on behalf of themselves
and all others similarly situated,

Plaintiffs,
V.

HG STAFFING, LLC, MEI-GSR HOLDINGS,
LLC d/b/a GRAND SIERRA RESORT, and
DOES 1 through 50, inclusive,

Defendants.

Case No.: CV16-01264

DEFENDANTS’ MOTION FOR

SUMMARY JUDGMENT, OR IN THE

ALTERNATIVE, SUMMARY
ADJUDICATION

Defendants HG STAFFING LLC, and MEI-GSR HOLDINGS, LLC d/b/a GRAND

SIERRA RESORT (collectively “GSR”), by and through their counsel of record, hereby move,

pursuant to Nev. R. Civ. P. 56, for: (1) summary judgment as to Plaintiff Martel, on grounds that

all of his claims are barred by the two-year statute of limitations; and (2) summary judgment as

to Plaintiff Jackson-Williams on grounds that she failed to exhaust grievance procedures of the

collective bargaining agreement to which she was subject, and also is not entitled to overtime

under that collective bargaining agreement. If the Court declines to grant summary judgment as

Page 1

Docket 82161 Document 2021-23412
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to either Plaintiff on these grounds, Defendants request summary adjudication on: (1) Plaintiffs’
lack of standing to represent union employees in a class action, and (2) Plaintiff Jackson-
Williams” Third Cause of Action on grounds that she is not entitled to overtime under NRS
608.018.

This motion is brought based on the pleadings and papers on file, the attached exhibits,
the following Points and Authorities, and any and all argument that may be permitted on a
hearing of this matter.

POINTS AND AUTHORITIES

I. FACTS

A. Plaintiff Martel Worked His Last Shift On June 12, 2014,

Plaintiffs allege in three separate places in Plaintiffs’ Complaint: “Martel was employed
from on or about January 25, 2012 through June 12, 2014.” Complaint, 1120, 34, 49. Martel’s
timeclock records show that he clocked in for his final shift at GSR just after midnight on June
12, 2014 at 6:10 p.m., and clocked out from his final shift at 12:26 a.m. on June 13, 2014.
Exhibit 1, Declaration of Eric Candela.

B. GSR Is A Party To Three Collective Bargaining Agreements, Including The

Culinary CBA That Covered Plaintiff Jackson-Williams.

GSR is a party to three collective bargaining agreements, including (1) with the Culinary
Workers Union Local 226 (“the Culinary CBA”); (2) with the International Union of Operating
Engineers Stationary Local No. 39 AFL-CIO (“the Operating Engineers CBA”); and (3) with the
International Alliance of Theatrical Stage Employees, Moving Picture Technicians, Artists and
Allied Crafts of the United States, Its Territories and Canada, AFL-CIO, CLC LOCAL Union
No. 362 (“the IATSE CBA”). Ex. 2, Declaration of Susan Heaney Hilden (“Hilden Dec.”), 112,
10-12, and Exs. A, G and H thereto; Ex. 3, Declaration of Larry Montrose (“Montrose Dec.”),
and Ex. A thereto.

Plaintiff Jackson-Williams alleges that she was employed as a guest room attendant from
April 2014 through December 2015. Complaint, 6. Pursuant to the Culinary CBA, GSR

“recognizes the Union as the collective bargaining representative for the Employer’s employees .

Page 2
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.. working in those job classifications listed in Exhibit 1 attached hereto and made a part of this
Agreement.” Ex. 2, Hilden Dec., 19 and Ex. A, p. 6 (Article 1.01), pp. 38-45. This includes but
is not limited to employees working as baristas, bartenders, cocktail servers, guest room
attendants, slot associates, and slot technicians. Id. Accordingly, Jackson-Williams was covered
by the Culinary CBA. Ex. 3, Montrose Dec., 2.

Pursuant to the Operating Engineers CBA, GSR recognizes the International Union of
Operating Engineers Stationary Local No. 39 AFL-CIO (“the Operating Engineers Union”) as
“the exclusive bargaining representative for . . . all draftsmen, carpenters, engineers, locksmiths,
painters, upholsterers, certified pool operators and engineering department laborers.” EX. 2,
Hilden Dec., 111, Ex. G, p. 1, Article 2.1.

Pursuant to the IATSE CBA, GSR recognizes the International Alliance of Theatrical
Stage Employees, Moving Picture Technicians, Artists and Allied Crafts of the United States, Its
Territories and Canada, AFL-CIO, CLC LOCAL Union No. 362 (“IATSE”) as “the Exclusive
collective bargaining representative for . . . all entertainment department employees performing
carpentry, electrical, electronic, sound and property work, including stage hands, stage
technicians, stage laborers, lounge technicians, convention technicians, spotlight operators and
technicians, stage electricians, sound personnel, projectionists, operators of all audio-visual
equipment used in connection with the Employer’s entertainment and convention operations and
all wardrobe personnel. . .” EXx. 2, Hilden Dec., 112, Ex. H, p. 3, Article 2.1.

I1. ARGUMENT

A. Martel’s Claims Are Time-Barred.

In the Court’s June 7, 2019 Order Granting, In Part, And Denying In Part, Motion to
Dismiss (“the Order”), the Court found a two-year statute of limitations applies to this case, so
that claims accruing prior to June 14, 2014 are barred by the statute of limitations. Order, p. 7, Il.
8-10. Because the undisputed evidence — including Martel’s own allegations -- establishes that
Martel did not work for GSR from June 14, 2014 forward, GSR is entitled to summary judgment

on all of his claims.

Page 3
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B. Plaintiff Jackson-Williams’ Claims Are Barred for Failing to Exhaust Grievance
Procedures of the Culinary CBA, and/or Based On Federal Preemption.

In Kostecki v. Dominick's Finer Foods, Inc. of Illinois, 836 N.E.2d 837, 842 (lll. App.
2005), the Illinois Court of Appeals explained that “[f]ederal labor policy provides that when
resolution of a state law claim depends on an analysis of the terms of the agreement, the claim
must either be arbitrated as required by the collective bargaining agreement or dismissed as
preempted under section 301 of the Labor Management Relations Act (29 U.S.C. 8 185(a)
(2000)), which grants federal district courts exclusive jurisdiction over disputes involving
collective bargaining agreements.” See Also Allis—Chalmers Corp. v. Lueck, 471 U.S. 202, 210-
20 (1985) (“state-law rights and obligations that do not exist independently of private [labor]
agreements, and that as a result can be waived or altered by agreement of private parties, are pre-
empted by those agreements,” pursuant to Section 301 of the Labor Management Relations Act,
and the employee must either “make use of the grievance procedure established in the collective-
bargaining agreement” or the employee’s claim must be “dismissed as pre-empted by federal
labor-contract law”); MGM Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 517, 728 P.2d 821,
824 (1986) (same). The Kostecki Court held that claims made under Illinois statutes requiring
the payment of wages and/or overtime “arise from the collective bargaining agreement, as the
agreement “provides for how overtime pay is to be calculated” and provides “how employees are
to be paid” and therefore “a finder of fact would have to interpret the bargaining agreement to
determine whether the defendants’ violated” Illinois wage laws. 836 N.E.2d at 844-45. The
court affirmed dismissal of the employees’ state law statutory wage claims “because the
bargaining agreement set forth a procedure for arbitrating grievances arising from the
agreement” and “plaintiffs were required under federal labor policy to arbitrate their claims
before seeking judicial relief.” 1d. at 844.

Plaintiff Jackson-Williams was subject to a collective bargaining agreement that specifies
amount, method, and timing of payment of wages and overtime. Ex. 2, Hilden Dec., {9 and Ex.
A thereto at pp. 9, 15; Ex. 3, Montrose Dec., §2. Jackson-Williams’ statutory claims for wages

or overtime therefore are not independent of the collective bargaining agreement, but are
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expressly dependent upon finding a breach of that agreement to maintain those claims. Any
claim for breach, however, may only be pursued by the grievance procedures set forth in the
collective bargaining agreement. Ex. 2, Hilden Dec., Ex. A, pp. 26-27. Jackson-Williams,
however, does not allege that she initiated, much less exhausted, the grievance procedures in the
collective bargaining agreement and therefore GSR is entitled to summary judgment on claims.
See Union Pac. R. Co. v. Harding, 114 Nev. 545, 550, 958 P.2d 87, 90 (1998) (holding
complaint was properly dismissed when state law claims were preempted by federal labor law);
Barton v. House of Raeford Farms, Inc., 745 F.3d 95, 106-09 (4th Cir. 2014) (holding statutory
state-law claim for wages for time spent donning and doffing protective gear, etc. preempted
because “any entitlement the plaintiffs have in this case to unpaid wages under the [State] Wages
Act must stem from the CBA that governed the terms and conditions of their employment,
including their wages”); Cavallaro v. UMass Mem'l Healthcare, Inc., 678 F.3d 1, 8 (1st Cir.
2012) (holding a statutory state-law wage claim was preempted because it relied on the amount
of wages provided in the CBA even if those amounts were altered or enlarged by state law);
Mowry v. United Parcel Serv., 415 F.3d 1149 (10th Cir. 2005) (holding a state-law wage claim
were preempted because the court would have to resolve issues regulated by the CBA such as
what work plaintiff performed and when, whether he was paid or underpaid, and the amount of
the shortfall to resolve the complaint); Atchley v. Heritage Cable Vision Associates, 101 F.3d
495,500 (7th Cir. 1996) (holding that statutory state-law wage claim was pre-empted because the
court “must look to the CBA, which properly governs the amount, method, and timing of
payment” of wages); Clee v. MVM, Inc., 91 F. Supp. 3d 54, 62-64 (D. Mass. 2015) (holding
employees’ statutory wage clams for uncompensated work were pre-empted by federal labor law
because they depended on the interpretation of the collective bargaining agreement as to what
constituted compensable work and whether the agreement conflicted with state wage law).

C. Plaintiff Jackson-Williams’ Claim For Overtime Is Barred Pursuant to NRS
608.018 Because the CBA Provides Otherwise for Overtime.

In their Third Cause of Action, Plaintiffs seek overtime pursuant to NRS 608.018(1) and
(2). Complaint, 1153 -54. NRS 608.018(3), however, provides that the “provisions of
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subsections 1 and 2 do not apply to ... (¢) Employees covered by collective bargaining
agreements which provide otherwise for overtime. . .” Plaintiff Jackson-Williams is covered by
the Culinary CBA, which provides otherwise for overtime. Ex. 2, Hilden Dec., 19 and Ex. A
thereto at pp. 9, 15; Ex. 3, Montrose Dec., §2. Article 9.01 of the CBA, entitled “WORK
SHIFTS, WORKWEEK, AND OVERTIME,” states:

The workweek pay period shall be from Friday through Thursday. For purposes
of computing overtime, for an employee scheduled to work five (5) days in one
(1) workweek, any hours in excess of eight (8) hours in a day or forty (40) hours
in a week shall constitute overtime. For an employee scheduled to work four (4)
days in one (1) workweek, any hours worked in excess of ten (10) hours in a day
or forty (40) hours in a week shall constitute overtime. ... Employees absent for
personal reasons on one (1) or more of their first five (5) scheduled days of work
in their workweek shall work at the Employee’s request on a scheduled day off in
the same workweek at straight time.

Ex. 2, Hilden Dec., 19 and Ex. A, p. 15. The overtime provision of NRS 608.018, therefore,
does not apply to Jackson-Williams and Defendants are entitled to summary judgment on her
Third Cause of Action for that additional reason. See Wuest v. California Healthcare W., Case
No. 3:11-CV-00855-LRH, 2012 WL 4194659, at *5 (D. Nev. Sept. 19, 2012) (holding that
overtime guarantees of NRS 608.018 are suspended where the CBA “provides otherwise” for
overtime payments—that is, when the CBA contains a negotiated provision on the same subject
but different from the statutory provision”); Jacobs v. Mandalay Corp., 378 F. App'x 685, 687
(9th Cir. 2010) (ruling that “section 608.018 exempts from coverage those employees ‘covered
by collective bargaining agreements which provide otherwise for overtime’”).

D. Plaintiffs Lack Standing To Represent Union Employees, Who Are Exclusively
Represented by Their Respective Unions.

While Plaintiffs exclude employees who “were not covered by a valid and effective
collective bargaining agreement” from their alleged *“Shift Jamming Class,” they attempt to
represent Union members with respect to their other sub-classes. See Complaint, 154. Union
employees included in the sub-classes described in the Complaint include: (1) baristas,
bartenders, cocktail servers, room attendants, and slot attendants, who are covered by the

collective bargaining agreement with the Culinary Workers Union Local 226 (“the Culinary
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CBA”); (2) construction workers, who are covered by the collective bargaining agreement with
the International Union of Operating Engineers Stationary Local No. 39 AFL-CIO (“the
Operating Engineers CBA”); * and (3) technicians, who are covered by the collective bargaining
agreement with the International Alliance of Theatrical Stage Employees, Moving Picture
Technicians, Artists and Allied Crafts of the United States, Its Territories and Canada, AFL-CIO,
CLC LOCAL Union No. 362 (“the IATSE CBA”). See Ex. 2, Hilden Dec., 119-12 and Exs. A,
G, and H thereto. Plaintiffs, however, may not do so because the employees’ respective Unions
are the “exclusive” representative for those employees.

Pursuant to 29 U.S.C. 8 159(a) (emphasis added):

Representatives designated or selected for the purposes of collective bargaining by the
majority of the employees in a unit appropriate for such purposes, shall be the exclusive
representatives of all the employees in such unit for the purposes of collective bargaining
in respect to rates of pay, wages, hours of employment, or other conditions of
employment.

While employees may pursue grievances over wages individually or in a group, they may only
do so if the “bargaining representative has been given opportunity to be present at such
adjustment.” 1d. For that reason, in Vaca v. Sipes, 386 U.S. 171, 186, (1967), the United States

Supreme Court held that individual workers may step into the union's shoes and represent

1 While the Culinary CBA is not signed, courts have uniformly held that unsigned drafts of
collective bargaining agreements are enforceable. In Bloom v. Universal City Studios, 933 F.2d
1013, 1991 WL 80602 at *1 (9th Cir. 1991), the Ninth Circuit held that the lack of signatures on
collective bargaining agreement was not material when employer continued to treat the CBA as
binding and effective and employee pointed to no evidence to the contrary. This ruling has been
repeatedly reaffirmed. See Line Const. Ben. Fund v. Allied Elec. Contractors, Inc., 591 F.3d
576, 580 (7th Cir. 2010) (holding a “signature to a collective bargaining agreement is not a
prerequisite to finding an employer bound to that agreement”); N.L.R.B. v. Haberman Const.
Co., 618 F.2d 288, 294 (5th Cir. 1980) (holding that “a union and employer's adoption of a labor
contract is not dependent on the reduction to writing of their intention to be bound”);
Warehousemen's Union Local No. 206 v. Cont'l Can Co., 821 F.2d 1348, 1350 (9th Cir. 1987)
(explaining that collective bargaining agreement are enforceable “regardless of whether either
party later refuses to sign a written draft”); N.L.R.B. v. Electra-Food Mach., Inc., 621 F.2d 956,
958 (9th Cir. 1980) (holding oral agreement was sufficient to create a binding collective
agreement even though the written agreement was unsigned). As the Culinary Union has
testified in arbitration, the Culinary Union ratified the Culinary CBA on November 17, 2011, and
the parties have recognized and adhered to the Culinary CBA. See Ex. 1, Hilden Dec., 1 2-7,
and Exs. A-E. Ex. 2, Montrose Dec., 113-6 and Exs. A-B.
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themselves or other employees only when the union, as the exclusive representative, has
“breached its duty of fair representation in its handling of the employee's grievance.”

In Baker v. IBP, Inc., 357 F.3d 685, 690 (7th Cir. 2004), the Seventh Circuit held that
where a “suit is at its core about the adequacy of the wages [the employer] pays,” individual
employees may not represent union workers in a class action when the Union has not breached
its duty of fair representation. The court reasoned that union workers “have a representative—
one that under the NLRA is supposed to be “‘exclusive’ with respect to wages” and therefore
“Plaintiffs' request to proceed on behalf of a class of all workers shows that they seek to usurp
the union's role.” 1d. at 686, 690.

Plaintiffs, likewise, are attempting to usurp the respective unions’ roles as the exclusive
representatives for their bargaining units by attempting to pursue a class action on behalf of those
employees. Plaintiffs therefore lack standing to represent such union employees and their class
action claims seeking to do so should be dismissed.

I1l. CONCLUSION

Pursuant to the foregoing, this Court should grant GSR’s motion for summary judgment:
Plaintiff Martel’s claims are time barred and Defendants are therefore entitled to summary
judgment as to Martel. Plaintiff Jackson-Williams’ claims are barred on grounds that she failed
to exhaust grievance procedures of the collective bargaining agreement to which she was subject,
and also is not entitled to overtime under that collective bargaining agreement, and Defendants
are therefore also entitled to summary judgment as Jackson-Williams. If the Court declines to
grant summary judgment as to either Plaintiff on these grounds, Defendants request summary
adjudication on Plaintiffs’ lack of standing to represent union employees in a class action, and on
Jackson-Williams’ Third Cause of Action because she is not entitled to overtime under NRS
608.018.

1
1
1
1

Page 8
2384




Las Vegas, Nevada 89119

375 E. Warm Springs Road, Ste. 104
(702) 823-3500 FAX: (702) 823-3400

COHEN | JOHNSON | PARKER | EDWARDS

© 00 ~N o o b~ w NP

N S T N B N N O T N T N T N S N N S N T ~ S S e
©® N o U B~ W N P O © ©® N o o~ W N L O

AFFIRMATION

Pursuant to NRS 239B.030 and 603A.040

The undersigned does hereby affirm that the preceding document, Defendants’
Motion for Summary Judgment, or in the Alternative, Summary Adjudication, in Case
Number CVV16-01264, does not contain the personal information of any person.

Dated this 9th day of June 2020.

By: /s/ Susan Heaney Hilden
Susan Heaney Hilden Esq., Nevada Bar No. 5358
Attorney for Defendants
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PROOF OF SERVICE

CASE NAME: Martel et. al vs. HG Staffing, LLC. at el.
Court: District Court of the State of Nevada
Case No.: CV16-01264

On the date last written below, following document(s) was served as follows:

DEFENDANTS® MOTION FOR SUMMARY JUDGMENT, OR IN THE
ALTERNATIVE, SUMMARY ADJUDICATION

by placing an original or true copy thereof in a sealed envelope, with sufficient
postage affixed thereto, in the United States Mail, Las Vegas, Nevada and
addressed to:
X by using the Court’s CM/ECF Electronic Notification System addressed to:
by electronic email addressed to :
by personal or hand/delivery addressed to:
By facsimile (fax) addresses to:
by Federal Express/UPS or other overnight delivery addressed to:

Mark R. Thierman, Esq.
Leah L. Jones, Esq.
THIERMAN| BUCK LAW FIRM
7287 Lakeside Drive
Reno, Nevada 89511
Attorney for Plaintiffs

DATED the 9" day of June 2020.

/s/ Susan Heaney Hilden
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EXHIBIT INDEX

Exhibit Description Pages
1 Declaration of Eric Candela with exhibit 18
2 Declaration of Susan Heaney Hilden with exhibits 184
3 Declaration of Larry Montrose with exhibits 90
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