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IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL-
RORIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS and
WHITNEY VAUGHAN on behalf of
themselves and all others similarly situated,

Case No.: CV16-01264

Plaintiffs,
REPLY IN SUPPORT OF DEFENDANTS’

MOTION FOR SUMMARY JUDGMENT,

LLC d/b/a GRAND SIERRA RESORT, and ADJUDICATION
DOES 1 through 50, inclusive,

V.

Defendants.

POINTS AND AUTHORITIES

I. INTRODUCTION

All of the claims alleged by Plaintiff Eddy Martel (“Martel”) in the First Amended Class
Action Complaint (“Complaint”) are barred. As Plaintiffs concede that Martel’s underlying wage
claims are barred by the two years statute of limitations, his derivative waiting time penalty claims
under NRS 608.040 and 608.050 fail as well. Martel’s unfounded assertion that these claims did not
accrue until thirty days after his employment ended is contrary to the law regarding accrual of
claims, and the statutory language. His waiting time penalty claims accrued, at the latest, on the day

his final wages were due, and cover only his final pay period. As the undisputed evidence
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establishes that he suffered no daily overtime violation, or any other alleged violation, during his
final pay period, GSR is entitled to summary judgment on all his claims.

Plaintiffs also do not dispute that Plaintiff Williams failed to exhaust the grievance
procedures set forth in the collective bargaining agreement (“Culinary CBA”) that covered Williams.
Plaintiffs’ assertion that the Culinary CBA is invalid because it was not signed has been repeatedly
rejected by the courts. The undisputed evidence establishes that the Culinary Union has repeatedly
affirmed the validity of the Culinary CBA in grievances, and in arbitration — stating in a written brief

of October 24, 2016:

Local 226 has been party to three successive collective-bargaining agreements at the hotel
and casino that is now known as the Grand Sierra resort. The first was in effect from 2001
until 2006, when the hotel was known as the Reno Hilton. . . . The second CBA reflected a
change in ownership and in the name of the property and ran from 2009 to 2010. . . The third
and current CBA was ratified on November 17, 2011. . .

Motion, Ex. 2, Hilden Dec., 47, Ex. E, pp. 1-2 (emphasis added). Likewise, the failure to follow
grievance procedures in the Culinary CBA when pursing state law statutory wage claims mandates
dismissal. Moreover, Plaintiff Williams’ statutory overtime claims are without merit because, under
Nevada law, those statutory overtime provisions do not apply because the collective bargaining
agreement provides otherwise for overtime.

Finally, contrary to Plaintiffs’ argument, employees are not entitled to seek class certification
on behalf of GSR employees that are represented by a union because the union is the exclusive
representative with respect to wages. Federal law prohibits former employees from using a class
action to usurp the Union’s role as the exclusive representative for an employee’s bargaining unit.

Accordingly, as Plaintiffs’ claims have no merit, this Court should grant GSR’s motion for
summary judgment.

II. ARGUMENT

A. GSR s Entitled to Summary Judgment On All of Martel’s Claims.

In the Court’s June 7, 2019 Order Granting, In Part, And Denying In Part, Motion to Dismiss
(“the Order”), the Court found a two-year statute of limitations applies to this case, so that claims

accruing prior to June 14, 2014 are barred by the statute of limitations. Order, p. 7, 11. 8-10.

2.
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Plaintiffs admit that Plaintiff Martel clocked out from his final shift with GGR on June 13, 2014, at
12:26 am, which was 2 years and 1 day from the day that Plaintiffs filed their complaint. See
Plaintiffs’ Response to Defendants’ Motion for Summary Judgment/Summary Adjudication
(“Resp.”), at 2:11-13, 6:16-21, 8:21-22. Plaintiffs apparently do not dispute that Plaintiff Martel’s
first cause of action for unpaid wages, second cause of action for failure to pay minimum wages, and
third cause for action for failure to pay overtime are barred by the two-year statute of limitations.
They wrongly assert, however, that his fourth cause of action for waiting time penalties under NRS
608.040 and 608.050 is timely because “[a] claim for under NRS 608.040 and 608/050 does not fully
accrue until 30 days after the last day an individual is employed,” and “[h]is continuation wages. . .
did not fully accrue until July 13, 2014 -- 30 days after his separation from employment.” Resp., at
10:21-22; 11:24-25. Plaintiffs cite no authority for this argument, and it is contrary to the law
regarding accrual of claims and the statutory language.

A cause of action accrues when the wrong occurs and a party sustains injuries for which
relief could be sought.” Petersen v. Bruen, 106 Nev. 271, 274, 792 P.2d 18, 20 (1990). NRS
608.040 provides in pertinent part: “If an employer fails to pay . . . [o]n the day the wages or
compensation is due to an employee who resigns or quits, the wages or compensation of the
employee continues at the same rate from the day the employee resigned, quit or was discharged
until paid or for 30 days, whichever is less” (emphasis added). ! Based on the statutory language, the
wrong occurs, and the employee sustains injury, when an employer fails to pay “on the day the
wages or compensation is due,” as that is what triggers the penalty. Thus, the claim accrues at that

time.

! Notably, NRS 608.050 does not apply to Martel because he voluntarily resigned his employment.
See Resp., p. 8:21-22. The statute -- entitled “Wages to be paid at termination of service: Penalty;
employee’s lien” -- provides for up to 30 days of wages when an employer “shall discharge or lay
off employees” without either (1) first paying them the amount of any wages or salary then due
them. . . or. . . (2) fail[ing], or refus[ing]on demand, to pay them in like money, or its equivalent, the
amount of any wages or salary at the time the same becomes due and owing to them under their
contract of employment . . . ” NRS 608.050 (emphasis added). Further, like NRS 608.040, it is
triggered by an employer refusing to pay the amount of wages “then due” or “at the time the same
becomes due and owing.”
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Further, NRS 608.040 is clearly referring to the wages or compensation due at the time an
employee is terminated or resigns — meaning the wages or compensation for the final pay period.
This makes sense, as the statute is intended to promote timely payment of final wages to employees
whose employment has ended, when the usual motivation of employers to timely pay employees so
that they continue working is gone. To the extent that Plaintiffs claim the statute applies to any
failure to pay ever during an employee’s employment, such argument ignores the purpose of a
statute of limitation, and would produce an absurd result. The purpose of a statute of limitations is to
protect defendants “from stale claims and the attendant uncertainty they cause.” Costello v. Casler,
127 Nev. 436, 441, 254 P.3d 631, 635 (2011). If NRS 608.040 applied to any wages other than final
wages, an employee would be entitled to a penalty of up to thirty (30) days wages even of the
employer had mistakenly failed to pay the wage for a single hour, ten (10) years prior to his
separation. This is nonsensical and flatly contrary to the purpose of a statute of limitations. The
only logical construction is that statute applies to final wages and compensation — meaning those in
the last pay period.

Clearly, employees are barred from establishing a failure to pay wages necessary for waiting
time penalties if there is no violation when the statute of limitations for the underlying wage or
compensation claim has expired. In Turner v. Mandalay Sports Entm't, LLC, 124 Nev. 213,222 &
n.31, 180 P.3d 1172, 1178 & n.31, (2008), the Nevada Supreme Court explained that when a
derivative claim is dependent on the success of a underlying claim and the underlying “claim having
not been established,” then the derivative claim “must fail as well.” See also Reed Tool Co. v.
Copelin, 610 S.W.2d 736, 738-39 (Tex. 1980) (explaining that a claim “was derivative” when
underlying liability must be shown “as a prerequisite to recovery” and holding “a defense that tends
to constrict or exclude the [underlying liability] will have the same effect on the [derivative]
action”). In Maes v. El Paso Orthopaedic Surgery Grp., P.A., 385 S.W.3d 694, 699 (Tex. App.
2012), the Texas Court of Appeals held that when "the two-year statute of limitations ran on [the]
underlying claim,” then the “right to sue for [the derivative claim] was “extinguished” as well. The
court reasoned that when a claim “is derivative in nature and owes its existence to” an underlying

claim, then the derivative claim “is subject to the same defenses the [underlying] action would have
4.
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been subject to.” Id.; see also 51 Am.Jur.2d Limitation of Actions § 14 (2011) (“A derivative claim
is ordinarily time-barred, where the original claim is barred by the statute of limitations, since
derivation claims are governed by the statute of limitations for the source claims™). Courts have
consistently held that derivative claims are barred when the statute of limitation on the underlying
claim has expired.> Accordingly, the only possible claim not barred would be a claim based on
Martel’s wages for the final pay period.® See Cuadra v Millan, 17 Cal.4th 855, 859 (Cal. 1998) (“A
cause of action for unpaid wages accrues when the wages first become legally due, i.e., on the
regular payday for the pay period in which the employee performed the work; when the work is
continuing and the employees is therefore paid periodically and separate and distinct cause of action
accrues on each payday, triggering on each occasion the running of a new period of limitations.”)
Under NRS 608.030, compensation is due to an employee who resigns on either the day on
which the employee would have regularly been paid, or seven days after the employee resigns,
whichever is earlier. Martel’s next regular pay date would have been June 19, 2014. Ex. 1,
Williams Dec., §3. Seven days from his last day was June 20, 2014, so his final wages were due by

June 19, 2014 — the earlier date. This is the latest possible date on which a claim accrued under NRS

2 See Agar Corp., Inc. v. Electro Circuits Int'l, LLC, 580 S.W.3d 136, 142-44 (Tex. 2019) (agreeing
with the “courts of last resort in Maryland, Nebraska, Virginia, and West Virginia” that a “derivative
... claim should share both accrual and the limitations period of the underlying wrong”); Franklin
v. Little Co. of Mary Hosp., 2017 IL App (1st) 161858-U, 45,2017 WL 4173523, at *12
(September 19, 2017) (holding that “if a plaintiff's underlying cause of action is not filed within the
applicable statute of limitations, his [derivative] claim is also time-barred”); Sterenbuch v. Goss, 266
P.3d 428, 436 (Colo. App. 2011) (holding where the “underlying . . . claim is time-barred, so too is
his [derivative] claim”); Campbell v. Brown & Williamson Tobacco Corp., Case No. CV 02-0184-
KD-C, 2006 WL 8437669, at *2 (S.D. Ala. May 17, 2006) (holding when an underlying “claim is
barred by applicable statute of limitations” then the derivative claim “would be barred”); Doe v.
Archdiocese of Milwaukee, 565 N.W.2d 94, 115 (Wis. 1997) (holding “derivative causes of action . .
. accrued at the same time that the underlying . . . claims accrued, and similarly would be barred by
the statute of limitations™); Patterson v. Am. Bosch Corp., 914 F.2d 384, 387 n.4 (3d Cir. 1990)
(holding “derivative claims [are] governed by the statutes of limitations of the source claims”).

3 Martel was paid every two weeks. Ex. 1, Declaration of Cynthia Williams (“Williams Dec.”), 93.
Wages for the pay period just before Martel’s final pay period were paid on the regular payday of June
5,2014. Claims based on pay period covered by the June 5, 2014 paycheck, and all claims for prior
pay periods, accrued prior to June 14, 2014 and are clearly barred.

5.
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608.040. Though Martel filed this action within the two years of June 19, 2014, GSR is nonetheless
entitled to summary judgment because Martel cannot establish any violation for the time period
covered by his final paycheck, which was May 31 through June 13, 2014. Ex. 1, Williams Dec., 3.
No Daily Overtime as a Result of Shift-Jamming: Martel alleges that he was subject to
“shift jamming,” received a letter about unpaid wages, was on a list of employees to whom checks
were mailed regarding unpaid overtime based on shift jamming, and was a former employee at the
time. Resp. at 9-10. He alleges that since he “was not compensated all of his wages due and owing
at the time of his separation from employment on June 13, 2014, he is entitled to recover 30-days of
continuation wages under NRS 608.040 and 30-days of continuation wages under NRS 608.050.”
Resp. at 10:3-6. This is without merit. Notably, the “Tony Report,” attached as Exhibit 1 to
Plaintiff’s First Amended Complaint, states that out of the 362 shifts that Martel worked for GSR
during his employment, he experienced a “jammed shift” with an “overtime impact” a total of only
21 times, and does not allege that any of those occurred in Martel’s final pay period. See Ex. 6 to
Tony Report, p. 1. Further, as set forth below, an examination of Martel’s time records (see Motion
Ex. 1, Candela Dec., Ex. A) shows that he never worked more than 8 hours within a 24-hour period

during his final pay period — meaning he was not entitled to any daily overtime:
e Martel did not work on 5/30/14, and therefore has no timeclock records for that day

e 5/31/14: Clocked in at 9:59 and out at 13:12 (3 hrs and 13 mins) then clocked in and 13:47
and clocked out 17:34 (3 hours and 47 minutes) for total of 7 hours; did not work more
than 8 hours in the 24-hour period starting at 9:59 on 5/31 and ending at 9:59 on 6/1

e 6/1/14:Clocked in at 9:55 and clocked out at 12:42 (2 hrs and 47 mins) and clocked in at
13:10 and clocked out at 18:23 (5 hrs and 13 mins) for a total of 8 hours; did not work
more than 8 hours in the 24-hour period starting at 9:55 on 6/1 and ending at 9:55 on 6/2

e 6/3/14: Clocked in at 18:00 and out at 23:42 for a total of 5 hours and 42 minutes; did not
work more than 8 hours in the 24-hour period starting at 18:00 on 6/3 and ending at 18:00 on
6/4

e 6/4/14: Clocked in at 17:59 and out at 0:11 for a total of 6 hours and 12 minutes; did not
work more than 8 hours in the 24-hour period starting at 17:59 on 6/4 and ending at 17:59 on
6/5

2836




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

e 6/5/14: Clocked in at 18:00 and out at 0:22 for a total of 6 hours and 22 minutes; did not
work more than 8 hours in the 24-hour period starting at 18:00 on 6/5 and ending at 18:00 on
6/6

e 6/7/14: Clocked in at 9:56 and out at 11:39 (1 hr and 43 mins) then clocked in at 12:07 and
out at 16:48 (4 hrs and 41 mins) for a b 6 hours and 24 minutes; did not work more than 8
hours in the 24-hour period starting at 9:56 on 6/7 and ending at 9:56 on 6/8

e 6/8/14: Clocked in at 10:04 and out at 13:36 (3 hrs and 32 mins) then clocked in at 14:06 and
out at 17:46 (3 hrs and 40 mins) for a total of 7 hours and 12 minutes; did not work more
than 8 hours in the 24-hour period starting at 10:04 on 6/8 and ending at 10:04 on 6/9

e 6/10/14: Clocked in at 18:06 and out at 0:34 for a total of 6 hours and 28 minutes; did not
work more than 8 hours in the 24-hour period starting 18:06 on 6/10 and ending at 18:06 on
6/11

e 6/11/14 Clocked in at 18:01 and out at 0:36 for a total of 6 hours and 35 minutes; did not
work more than 8 hours in the 24-hour period starting 18:01 on 6/11 and ending at 18:01 on
6/12

e 6/12/13 Clocked in at 18:10 and out at 0:26 for a total of 6 hours and 16 minutes; did not
work more than 8 hours in the 24-hour period starting 18:10 on 6/12 and ending at 18:10 on
6/13, as his employment ended after his clockout of 0:26.

No Off-The-Clock Banking: Martel also alleges that he “was required to collect his bank of
money at the dispatch cage prior to proceeding to his workstation and without compensation,” and
that at the end of his regularly scheduled shifts, “was required to reconcile and deposit his cash bank
to the same dispatch cage without compensation.” Complaint, §18. A comparison of the times that
Martel actually clocked in and out to when he got and returned his bank -- as reflected in cage
dispatch records -- shows that in his final pay period he always got his bank after he clocked in and
returned it before he clocked out. Ex. 2, Supplemental Declaration of Eric Candela, §1-5 and Ex. A
thereto.

No Pre-Shift Meetings: The Complaint also alleges that Martel was required to attend pre-
shift meetings off the clock and without pay. Complaint, §34. This is flatly contradicted by Martel’s
deposition testimony. At no time during his deposition did Martel ever mention attending pre-shift
meetings — including when asked to describe the process he went through prior to clocking in each
day. Ex. 3, Supplemental Declaration of Susan Heaney Hilden (“Hilden Dec.”), 8, and Ex. A
thereto, pp. 10:7-27:6.
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Accordingly, GSR is entitled to summary judgment on all of Plaintiff Martel’s claims.

B. Plaintiff Williams’ Claim for Overtime Is Barred Pursuant to NRS 608.018 Because the
Culinary CBA Provides Otherwise for Overtime.

Plaintiffs do not dispute that the overtime provisions of NRS 608.018 do not apply, to
“le[mployees covered by collective bargaining agreements which provide otherwise for overtime.”
See NRS 608.018(3)(e) (emphasis added) (“The provisions of subsections 1 and 2 do not apply to
... Employees covered by collective bargaining agreements which provide otherwise for overtime”).
Instead, Plaintiffs wrongly argue that Plaintiff Williams is not subject to a valid CBA and even if she
was, the CBA does not provide otherwise for overtime. See Resp. at 15:5 —20:18. Neither

argument has any merit.

1. Plaintiff Williams Was Subject to the Culinary CBA throughout the Entire Term of
Her Employments with GSR.

Plaintiffs’ argument that the Culinary CBA is unenforceable is entirely based on their
unsupported contention that an unsigned CBA is not valid. See Resp. at 16:23-24. Plaintiffs cite no
authority to support this contention and simply ignore the overwhelming authority to the contrary.
See Line Const. Ben. Fund v. Allied Elec. Contractors, Inc., 591 F.3d 576, 580 (7th Cir. 2010)
(holding a “signature to a collective bargaining agreement is not a prerequisite to finding an
employer bound to that agreement”); N.L.R.B. v. Haberman Const. Co., 618 F.2d 288, 294 (5th Cir.
1980) (holding that “a union and employer's adoption of a labor contract is not dependent on the
reduction to writing of their intention to be bound”); Warehousemen's Union Local No. 206 v. Cont'l
Can Co., 821 F.2d 1348, 1350 (9th Cir. 1987) (explaining that collective bargaining agreement are
enforceable “regardless of whether either party later refuses to sign a written draft”); N.L.R.B. v.
Electra-Food Mach., Inc., 621 F.2d 956, 958 (9th Cir. 1980) (holding oral agreement was sufficient
to create a binding collective agreement even though the written agreement was unsigned).

Plaintiffs provide no evidence whatsoever to refute the fact that both GSR and the Culinary
Union recognize that the unsigned Culinary CBA is a valid enforceable agreement. Larry Montrose,
Human Resources Director for GSR, affirmed the Culinary CBA covered Plaintiff Williams from

2010 and throughout her entire term of employment. Motion, Ex. 3, Montrose Dec., 9 2-3.

2838




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Plaintiffs cannot and do not dispute that Culinary Union representatives testified under oath in
August 2016 that the Culinary CBA was ratified by the Union on November 17, 2011, and was in
effect from that point forward. Motion, Ex. 2, Hilden Dec., §4-6, and Ex. D thereto. Plaintiffs
cannot and do not dispute that the Culinary Union repeatedly affirmed in grievances, in arbitration,

and in a post-arbitration written brief that the Culinary CBA was binding, as set forth below:

e The Culinary Union filed grievances pursuant to the Culinary CBA, and pursued arbitration
for grievances that were not resolved to its satisfaction under the Culinary CBA. Motion,
Ex. 2, Hilden Dec., 3. For example, the Culinary Union filed a grievance dated June 23,
2015 regarding compensation of slot technicians. /d., and Ex. B thereto.

e The Culinary Union requested arbitration of the June 23, 2015 grievance in a letter dated
October 1, 2015. Id., and Ex. C thereto.

e The arbitration was held on August 25, 2016, with attorney Susan Hilden representing GSR
and attorney David Barber of Davis, Cowell & Bowe representing the Culinary Union. Id.,

4.

o At the August 25, 2016 arbitration, the parties designated the Culinary CBA as Joint Exhibit
1, and it was admitted into evidence by the arbitrator. Id., Ex. D thereto, p. 3:14-17
(describing Joint Exhibit 1 as “Collective Bargaining Agreement between Worklife
Financial, Inc. dba Grand Sierra Resort and Culinary Workers Union Local 226 2010-20
(blank)”; p. 5: 13-18 (arbitrator stating: “We marked some joint exhibits. Joint Exhibit No. 1
is a Collective Bargaining Agreement from 2010 to 20-whatever. . .)

e Culinary Union attorney Barber called as a witness Nicolaza de la Puente, who testified she
had been the Culinary Union Local 226 representative for Reno for 14 years and she was
present for negotiations of the Culinary CBA, which was ratified on November 17, 2011.
Id., Ex D thereto, at 16: 10-23; 17:7-12; 24:1-25:-14.

e Culinary Union attorney Barber called as a witness J.T. Thomas, who testified that he was
the Director of Legal Affairs for the Culinary Union for 8 years, and was the Union’s chief
negotiator for the Culinary CBA, referred to as the “current contract.” Id., Ex. D at 53:15—
54:4, 55:21-56:3.

e In its Post-Hearing Brief of October 24, 2016, the Culinary Union stated:

Local 226 has been party to three successive collective-bargaining agreements at
the hotel and casino that is now known as the Grand Sierra resort. The first was in
effect from 2001 until 2006, when the hotel was known as the Reno Hilton. (Union
Exhibit [“UX”]-1.) The second CBA reflected a change in ownership and in the
name of the property and ran from 2009 to 2010. (UX-2.) The third and current
CBA was ratified on November 17, 2011. (Joint Exhibit [“JX”]-1; Transcript [TR”
25:14.)

1d., Ex. E thereto, pp. 1-2 (emphasis added).

9.
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Both GSR and the Culinary Union have specifically affirmed that the Culinary CBA was in effect
for the entire tenure of Plaintiff Williams’ employment. As both GSR and the Culinary Union have

treated the Culinary CBA as binding, Plaintiffs’ unsupported argument to the contrary has no merit.

2. The Culinary CBA Provides “Otherwise for Overtime” and Therefore, Pursuant to
NRS 608.018(3)(e), Plaintiff Williams Is Noz Entitled to Statutory Overtime under
NRS 608.018.

The Culinary CBA provides otherwise for overtime and therefore, pursuant to NRS
608.018(3)(e), the overtime provisions of NRS 608.018 do not apply. Article 9.01 of the CBA,
entitled “WORK SHIFTS, WORKWEEK, AND OVERTIME,” states:

The workweek pay period shall be from Friday through Thursday. For purposes of
computing overtime, for an employee scheduled to work five (5) days in one (1)
workweek, any hours in excess of eight (8) hours in a day or forty (40) hours in a
week shall constitute overtime. For an employee scheduled to work four (4) days in
one (1) workweek, any hours worked in excess of ten (10) hours in a day or forty (40)
hours in a week shall constitute overtime. ... Employees absent for personal
reasons on one (1) or more of their first five (5) scheduled days of work in their
workweek shall work at the Employee’s request on a scheduled day off in the same
workweek at straight time.

See Motion, Ex. 3, Montrose Declaration, Exhibit A thereto, Culinary CBA, at p. 15, Art. 9.01.
Contrary from Plaintiffs’ claim the Culinary CBA’s provision for overtime is not identical to
the overtime provision in NRS 608.018. See Op. at 20:14. Here, the Culinary CBA clearly provides
otherwise for overtime and is therefore exempt from NRS 608.018. Most notably, unlike NRS
608.018(1), the Culinary CBA provides for overtime regardless of whether the employee makes
more than 1’5 times the minimum wage. Additionally, the most sensible interpretation of the
CBA’s overtime provision is that employees are entitled to overtime for working more than eight
hours in a day only if they are “scheduled to work five (5) days in one (1) workweek” pay period
(Friday through Thursday). NRS 608.018 provides for overtime regardless of how many days are
worked in a week. Moreover, under the Culinary CBA, employees who work five days in one
workweek should not be entitled to overtime for working more than eight hours in a day if they miss
one of their scheduled days and work an alternate day. NRS 608.018 has no similar limitation. Also,

10.
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unlike NRS 608.018(3) which provides numerous exception to the statutory overtime requirement,
the Culinary CBA has no similar exceptions.

Finally, the Culinary CBA provides for overtime when the employee works “in excess of
eight (8) hours in a day,” and does not use the specifically defined “workday” used in NRS 608.018
(“More than 8 hours in any workday”). NRS 608.0126 defines “workday” as “a period of 24
consecutive hours which begins when the employee begins work.” The Culinary CBA does not
define the term “day.” In such cases, words in the CBA are given their ordinary meaning. See
Garcia v. Dep't of Homeland Sec., 780 F.3d 1145, 1147 (Fed. Cir. 2015) (holding that when
interpreting a collective-bargaining agreement, the “words in the agreement” are given “their
ordinary meaning unless the parties mutually intended and agreed to an alternative meaning”). The
ordinary meaning of the word “day” is a twenty-four hour period beginning at midnight. See In re
Walkup, 122 S.W.3d 215, 217 (Tex. App. 2003) (holding the “ordinary meaning of ‘day’ is a
calendar day, which means the 24-hour period of time beginning immediately after midnight of the
previous day and ending at the next midnight”); Husebye v. Jaeger, 534 N.W.2d 811, 814 (N.D.
1995) (“a day extends over the 24 hours from one midnight to the next midnight”); State v. Sheets,
338 N.W.2d 886, 886 (Iowa 1983) (the “general rule is that when the word ‘day’ is used it means
calendar day which includes the entire day from midnight to midnight); Moag v. State, 31 N.E.2d
629, 632 (Ind. 1941) (“when the word ‘day’ is used in a statute or in a contract, it means the twenty-

99 ¢

four hours,” “running from midnight to midnight”). Accordingly, when an employee covered by the
Culinary CBA works on Monday from 9 to 5, then on Tuesday from 8 to 4, the employee is not due
overtime under the CBA, while the employee may have been due overtime NRS 608.018, if the
employee had not been covered by the CBA.

These express differences between NRS 6018.018 and the Culinary CBA conclusively

demonstrate that the Culinary CBA provides otherwise for overtime. See Black's Law Dictionary

(6th ed. 1990) (defining “otherwise” as meaning “[i]n a different manner; in another way, or in other

11.
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ways”).* In fact, the Culinary CBA expressly recognizes that it provides otherwise for overtime.

Article 9.01 of the Culinary CBA expressly provides:

This provision will remain in effect for the duration of this Agreement. However, at
the expiration of the Agreement, the Employer shall have the right to compute and
pay overtime in accordance with the provisions of existing federal and state law, and
Union employees shall not have the right to overtime pay above and beyond the
applicable federal and state law requirements.

There would be no need to revert to overtime under existing federal and state law unless the
overtime provisions in the Culinary CBA were different from those in NRS 608.018. Accordingly,
the Culinary CBA does provide otherwise for overtime, and therefore Plaintiff Williams cannot
maintain a claim for overtime under NRS 608.018. See Wuest v. California Healthcare W., Case
No. 3:11-CV-00855-LRH, 2012 WL 4194659, at *5 (D. Nev. Sept. 19, 2012) (holding that overtime
guarantees of NRS 608.018 are suspended where the CBA “provides otherwise” for overtime
payments—that is, when the CBA contains a negotiated provision on the same subject but different
from the statutory provision™); Jacobs v. Mandalay Corp., 378 F. App'x 685, 687 (9th Cir. 2010)
(ruling that “section 608.018 exempts from coverage those employees ‘covered by collective
bargaining agreements which provide otherwise for overtime’”’). This Court should therefore grant
summary judgment in favor of GSR on Williams’ Third Cause of Action for overtime pursuant to

NRS 608.018.

C. Plaintiff Williams’ Clams for State Law Claim for Wages and Overtime Are Barred for
Failing to Exhaust Grievance Procedures of the Collective Bargaining Agreement.

Plaintiffs fail to cite any authority for their argument that Plaintiff Williams need not exhaust
the grievance procedures set forth in the Culinary CBA, or face dismissal of the employee’s state
law wage and overtime claims. See Resp. at 12:6-8. Instead, Plaintiffs wrongly argue that Plaintiff

Williams was not subject to a valid CBA because it is unsigned. See Resp. at 12:5-7, 15:27 — 17-17.

4 Plaintiffs imply that providing “otherwise for overtime” requires that the Culinary CBA provide
overtime above what is required by NRS 608.018. See Resp. at 19:21-14. The plain meaning of the
word “otherwise” only requires that CBA provide overtime in a different manner without imposing
any conditions on the manner in which the overtime is provided. Nevertheless, as set forth above, in
some instances the Culinary CBA provides even greater protections than NRS 608.018.

12.
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As already set forth, the Culinary CBA was valid and binding throughout Plaintiff Williams’ entire
term of employment with GSR.

Nevertheless, Plaintiffs also wrongly assume that because certain courts have held that
certain federal claims may be pursued without exhausting CBA grievance procedures, those decision
apply equally to state law statutory wage claims. Plaintiffs offer no support for their argument that
Plaintiff William’s state statutory wage and overtime claims need not be exhausted under the binding
Culinary CBA. In Barton v. House of Raeford Farms, Inc., 745 F.3d 95, 107-09 (4th Cir. 2014), the
Fourth Circuit held that state statutory wage claims of plaintiffs should be “dismissed as preempted
by § 301 of the LMRA” when plaintiffs “did not pursue the grievance and arbitration procedures
provided by the CBA” because “any entitlement the plaintiffs have in this case to unpaid wages
under the [state’s] Wages Act must stem from the CBA that governed the terms and conditions of
their employment, including their wages.” Courts have uniformly reached this same conclusion.

See Cavallaro v. UMass Mem'l Healthcare, Inc., 678 F.3d 1, 7-9 (1st Cir. 2012) (holding that a
statutory state-law wage claim could only be asserted after exhausting the grievance procedures of
the collective bargaining agreement because those claims necessarily relied on the amount of wages
provided in the collective bargaining agreement even if those amounts were altered or enlarged by
state law); Wheeler v. Graco Trucking Corp., 985 F.2d 108, 113 (3d Cir. 1993) (holding that before,
asserting state law statutory wage claims, plaintiff “was first required to attempt to make use of the
exclusive grievance and arbitration procedures contained in the collective bargaining agreement”);
Kostecki v. Dominick's Finer Foods, Inc. of Illinois, 836 N.E.2d 837, 842-44 (Ill. App. 2005)
(affirming dismissal of the employees’ state law statutory wage and overtime claims when the
collective bargaining agreement “provides for how overtime pay is to be calculated” and provides
“how employees are to be paid” because the “resolution of a state law claim [therefore] depends on
an analysis of the terms of the agreement, [and] the claim must either be arbitrated as required by the
collective bargaining agreement or dismissed as preempted under section 301 of the Labor

Management Relations Act”).’

3 Plaintiffs cite various cases purporting to hold that federal FLSA and discrimination claims need not

be exhausted through the grievance procedures found in a collective bargaining agreement. See Op.
13.
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The Culinary CBA expressly specifies amount, method, and timing of payment of wages and
overtime. See Motion, Ex. 3, Montrose Dec., and Exhibit A thereto, Culinary CBA, at pp. 9, 15, and
CBA Exhibit 1. As already set forth, the Culinary CBA provides otherwise for overtime, is therefore
exempt from NRS 608.018, and therefore is subject to the grievance procedures of the CBA. The
Culinary CBA also governs all aspects of covered employees’ right to wages including: deduction
for union dues (Article 3.03); method of payment of wages (Article 5.01); deductions for insurance
(Article 5.03(a)); deductions for cash shortages (Article 5.03(b)); payment of gratuities (Article
5.04); deduction for health insurance costs (Article 5.07); wage scale to be paid to employees
(Article 5.08); wages when working combined jobs (Article 5.09); wages paid when employee
requests voluntary early shift release (Article 7.01); wages paid when employee subject to
involuntary shift release (Article 7.02); days off allowed (Article 9.02); prohibition against multiple
shifts in the same day (Article 9.03); paid time off (Article 11); and paid meal and other breaks
(Article 14). In determining the wages owed to any employee covered by the Culinary CBA, each of
these provisions would have to be analyzed and interpreted to determine the appropriate pay for
Plaintiff Williams.

Plaintiff Williams’ statutory claims for wages or overtime therefore are not independent of
the collective bargaining agreement, but are expressly dependent upon finding a breach of that
agreement to maintain those claims. Because Plaintiff Williams’ statutory claims for wages or
overtime are expressly dependent upon finding a breach of the Culinary CBA to maintain those
claims, she was required to pursue those claims by means of the grievance procedures set forth in the
collective bargaining agreement. Williams, however, concedes that she failed to exhaust the

grievance procedures in the Culinary CBA and therefore GSR is entitled to summary judgment on

at 12:17-28, n.3. These cases do not purport to overturn the overwhelming authority that state law
wage and overtime claims must be exhausted or be dismissed. See Curtis v. Irwin Indus., Inc., 913
F.3d 1146, 1152-55 (9th Cir. 2019) (holding that state statutory overtime claims were preempted by
the LMRA when the overtime claim required an “analysis of the CBA” in contrast with
“discrimination in employment [claims which] . . . will not necessarily be preempted, even when the
plaintiff is covered by a CBA”); Barton, 745 F.3d at 101, 108 (holding that plaintiffs' statutory state
wage claims were “preempted by § 301 of the LMRA” in contrast to FLSA claims).

14.
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her first, third, and fourth causes of action.® See Union Pac. R. Co. v. Harding, 114 Nev. 545, 550,
958 P.2d 87, 90 (1998) (holding complaint was properly dismissed when state law claims were
preempted by federal labor law); see also Barton v. House of Raeford Farms, Inc., 745 F.3d 95,
106-09 (4th Cir. 2014) (holding statutory state-law claim for wages for time spent donning and
doffing protective gear, etc. preempted because “any entitlement the plaintiffs have in this case to
unpaid wages under the [State] Wages Act must stem from the CBA that governed the terms and
conditions of their employment, including their wages”); Cavallaro v. UMass Mem'l Healthcare,
Inc., 678 F.3d 1, 8 (1st Cir. 2012) (holding a statutory state-law wage claim was preempted because
it relied on the amount of wages provided in the CBA even if those amounts were altered or enlarged
by state law); Mowry v. United Parcel Serv., 415 F.3d 1149 (10th Cir. 2005) (holding a state-law
wage claim were preempted because the court would have to resolve issues regulated by the CBA
such as what work plaintiff performed and when, whether he was paid or underpaid, and the amount
of the shortfall to resolve the complaint); Kostecki, 836 N.E.2d at 842 (explaining that “[f]ederal
labor policy provides that when resolution of a state law claim depends on an analysis of the terms of
the agreement, the claim must either be arbitrated as required by the collective bargaining agreement
or dismissed as preempted under section 301 of the Labor Management Relations Act”); Atchley v.

Heritage Cable Vision Associates, 101 F.3d 495,500 (7th Cir. 1996) (holding that statutory state-law

® Plaintiffs wrongly argue that even though Plaintiff Williams is not entitled to pursue her claims for
wages and compensation for failing to exhaust the grievance procedures in the Culinary CBA, she is
still entitled to pursue her waiting time penalty claim under NRS 608.040 or NRS 608.050. See Resp.
at20:19 —21:24. As already set forth, waiting time penalty claims are derivative wage claims because
NRS 608.040 requires proof that the “employer fail[ed] to pay ... [o]n the day the wages or
compensation is due” in order to establish the penalty claim. Waiting time penalty claims under NRS
608.050 are likewise derivative to wage or salary claims, because such claims require proof that the
employer failed pay “the amount of any wages or salary then due. . . .” Because Plaintiff Williams
cannot establish her underlying regular wage claims based on her failure to exhaust the Culinary
CBA'’s grievance procedures, then her derivative waiting time penalty claim fails as well. See Turner,
124 Nev. at 222 & n.31, 180 P.3d at 1178 & n.31; see also Silva v. Medic Ambulance Serv., Inc., Case
No. 2:17-CV-00876-TLN-CKD, 2020 WL 2404873, at *3 (E.D. Cal. May 12, 2020) (dismissing
derivative claims when employee’s wage claims were dismissed for failing to exhaust the grievance
procedures set forth in the CBA”); Santos v. TWC Admin. LLC, Case No. CV-1304799-MMM-CWX,
2014 WL 12558274, at *14 (C.D. Cal. Nov. 3, 2014) (holding employee “cannot recover waiting time
penalties” when the underlying wage “claims are preempted by federal law” because when the
“underlying causes of action fail, the derivative . . . claim also fails”).

15.
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wage claim was pre-empted because the court “must look to the CBA, which properly governs the
amount, method, and timing of payment” of wages); Clee v. MVM, Inc., 91 F. Supp. 3d 54, 62-64
(D. Mass. 2015) (holding employees’ statutory wage clams for uncompensated work were pre-
empted by federal labor law because they depended on the interpretation of the collective bargaining
agreement as to what constituted compensable work and whether the agreement conflicted with state

wage law).
D. Plaintiffs Lack Standing to Represent Union Employees, Who Are Exclusively
Represented by their Respective Unions.

Plaintiffs do not dispute that, pursuant to 29 U.S.C. § 159(a), that the union is the “exclusive
representatives of all the employees in such unit for the purposes of collective bargaining in respect
to rates of pay, wages, hours of employment, or other conditions of employment.” Despite that clear
direction, Plaintiffs wrongly insist that they, as individuals, may represent union employees. See
Resp. at 13:8- 15:4. To do so, Plaintiffs attempt to misconstrue the statement, in Lucas v. Bechtel
Corp. (“Lucas I"), 633 F.2d 757, 759 (9th Cir. 1980), that “individuals have sued to vindicate their
‘uniquely personal rights’ to the wages claimed under the allegedly breached agreements,” because
in Lucas I, the Ninth Circuit never identifies what these “uniquely personal rights” are. In Lucas v.
Bechtel Corp., (“Lucas I’) 800 F.2d 839, 847-48 (9th Cir. 1986), the Ninth Circuit clarified that the
individual personal right to wages was a claim of “breach of contract” against both the employer
and “the union defendants.” This is simply a recognition of Vaca v. Sipes, 386 U.S. 171, 186,
(1967), where the United States Supreme Court held that individual workers may step into the
union's shoes and represent themselves or other employees only when the union, as the exclusive
representative, has “breached its duty of fair representation in its handling of the employee's
grievance.” See also Hines v. Anchor Motor Freight, Inc., 424 U.S. 554, 562- 7 (1976) (cited in
Lucas I and explaining that before an employee represented by a union may “vindicate uniquely
personal rights of employees such as wages, hours, overtime pay” the employee must establish that
the Union “breached its duty of fair representation” as set forth in Vaca). Nowhere do Plaintiffs

similarly allege that any union breached its duties under the Culinary CBA.

16.
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Because Plaintiffs have not alleged a breach of the duty of fair representation by the unions,
they concede that, by seeking to represent union employees in this action, they are attempting to
usurp the respective unions’ roles as the exclusive representatives for their bargaining units by
attempting to pursue a class action on behalf of those employees. See Baker v. IBP, Inc., 357 F.3d
685, 686, 690 (7th Cir. 2004) (holding that where a “suit is at its core about the adequacy of the
wages [the employer] pays,” individual employees may not represent union workers in a class action
when the Union has not breached its duty of fair representation because union workers “have a
representative—one that under the NLRA is supposed to be ‘exclusive’ with respect to wages” and
therefore “Plaintiffs' request to proceed on behalf of a class of all workers shows that they seek to
usurp the union's role”) Accordingly, Plaintiffs lack standing to represent such union employees and

that their class action claims seeking to do so should be dismissed.

E. Plaintiffs Are Not Entitled to Additional Discovery Under NRCP 56(d).
Plaintiffs request that, if the Court is inclined to hold that the Culinary CBA is valid, they be

given “an opportunity to conduct discovery on whether the Culinary Union and the CBA are
operational.” See Resp. at 17:18-21. This request does not meet the requirements of NRCP 56(d).
Rule 56(d) mandates that additional discovery may only be granted when the “nonmovant shows by
affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its
opposition. . ..” In Choy v. Ameristar Casinos, Inc., 127 Nev. 870, 872, 265 P.3d 698, 700 (2011),
the Nevada Supreme Court held that the district court properly denied a request for additional
discovery when the nonmovant “did not provide an affidavit in support of his request,” but instead
merely requested additional discovery in a paragraph when opposing summary judgment. Here,
Plaintiffs merely request additional discovery in a footnote without any supporting affidavit.
Notably absent is an affidavit from Plaintiff Williams providing her justification to support any
belief that discovery would actually demonstrate that the Culinary Union and the Culinary CBA
were non-operational. No affidavit was provide because Plaintiff Williams has no such belief. See
also Bakerink v. Orthopaedic Assocs., Ltd., 94 Nev. 428, 431, 581 P.2d 9, 11 (1978) (holding that

“Rule 56(f) [now 56(d)] is not a shield that can be raised to block a motion for summary judgment”

17.
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when the nonmovant fails to “how postponement of a ruling on the motion will enable him, by
discovery or other means, to rebut the movant's showing of the absence of a genuine issue of fact”).

Plaintiffs’ request is simply ridiculous in light of the evidence presented with the Motion,
which Plaintiffs have wholly failed to address. The evidence establishes that Culinary CBA was
ratified November 17, 2011, that the Culinary brought grievances and sought arbitration pursuant to
the Culinary CBA, that Culinary Union officials testified to the validity of the Culinary CBA, and
that the Culinary Union stated in an arbitration brief in October 2016 that the Culinary CBA was in
effect at that time. Further, though it is irrelevant, Plaintiffs offer no reason to suspect that the
Culinary Union, which has represented hospitality workers in the state of Nevada for the past eight-
five (85) years, did not represent Plaintiff Williams during her tenure of employment. See
https://www.culinaryunion226.org/union/history. As a matter of public record, the Culinary Union
extensively detailed its representational activities for 2014 and 2015, when Plaintiff Williams was
employed by GSR. See https://www.culinaryunion226.org/union/finances; 2014 Form LM-2 Labor
Organization Annual Report; 2015 Form LM-2 Labor Organization Annual Report.

Further, the Culinary Union continues to this day to actively represent GSR employees. Ex.
3, Supp. Hilden Dec., 92. The Culinary Union sent a letter dated September 21, 2016 to Larry

Montrose, Director of Human Resources, stating:

Pursuant to the Collective Bargaining Agreement between Grand Sierra Resorts and
the Culinary Workers Union Local 226 (the “union’), the Union hereby gives notices
of its intent to change and modify the terms and conditions of the collective
bargaining agreement which expires on November 1, 2016.

Please communicate in writing to J.T. Thomas at the Union for purposes of arranging
collective bargaining negotiations.

Id., 93, and Ex. A thereto. Montrose gave this letter to attorney Hilden, who contacted Mr. Thomas
to arrange dates to begin negotiations, and participated in the parties’ negotiation of an Interim
Agreement dated December 14, 2016, stating that they were negotiating the terms of a successor
collective bargaining agreement. /d., 99 4-5 and Ex. B thereto. The Interim Agreement was signed
by JT Thomas on behalf of the Culinary Union, and by GSR’s President. In the Interim Agreement,

the parties agreed to implement wage increases and bonuses for the Guest Room Attendants, the

18.
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position held by Plaintiff Williams. /d. §5. The parties engaged in negotiations throughout 2017 and
into 2018, and on March 10, 2018, a subsequent Culinary CBA was ratified. Ex. 3, Supp. Hilden
Dec., 996-7, and Ex. C thereto. It runs through October 31, 2023. Id.

Accordingly, Plaintiffs’ request for additional discovery should be denied, and this Court
should grant GSR’s motion for summary judgment in its entirety.
III. CONCLUSION

Pursuant to the foregoing, this Court should grant GSR’s motion for summary judgment and
dismiss Plaintiffs’ First Amended Class Action Complaint with prejudice.

AFFIRMATION

The undersigned does hereby affirm that the preceding document and the exhibits attached

hereto do not contain the personal information of any person.

Dated this 15th day of July 2020

By: /s/ Susan Heaney Hilden
Susan Heaney Hilden Esq., Nevada Bar No. 5358

Attorney for Defendants

19.
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PROOF OF SERVICE

CASE NAME: Martel et. al vs. HG Staffing, LLC. at el.
Court: District Court of the State of Nevada
Case No.: CV16-01264

On the date last written below, following document(s) was served as follows:

REPLY IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT,
OR IN THE ALTERNATIVE, SUMMARY ADJUDICATION

by placing an original or true copy thereof in a sealed envelope, with sufficient
postage affixed thereto, in the United States Mail, Las Vegas, Nevada and
addressed to:
X by using the Court’s CM/ECF Electronic Notification System addressed to:
by electronic email addressed to :
by personal or hand/delivery addressed to:
By facsimile (fax) addresses to:
by Federal Express/UPS or other overnight delivery addressed to:

Mark R. Thierman, Esq.
Leah L. Jones, Esq.
THIERMAN| BUCK LAW FIRM
7287 Lakeside Drive
Reno, Nevada 89511
Attorney for Plaintiffs

DATED the 15th day of July 2020.

/s/ Susan Heaney Hilden
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EXHIBIT INDEX

Exhibit Description Pages
1 Declaration of Cynthia Williams 2
2 Supplemental Declaration of Eric Candela 5
3 Supplemental Declaration of Susan Heaney Hilden 86
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DECLARATION OF CYNTHIA WILLIAMS

I, Cynthia Williams, do hereby declare and state as follows:

1. I am the Payroll Manager for Defendant MEI-GSR Holdings, LLC, d/b/a Grand
Sierra Resort (“GSR”). 1 have personal knowledge of the matters stated herein and can testify
thereto.

2. [ have reviewed the payroll records for Plaintiff Eddy Martel (“Martel”).

3. During his employment at GSR, Martel was paid every two weeks. His last paycheck
prior to his final paycheck was issued on June 5, 2014, for the time period of May 17 through May
30, 2014. Had he remained employed, his next paycheck would have been issued on June 19, 2014,
for the time period of May 31 through June 12, 2014. Because he resigned, GSR issued his final
paycheck ay on June 16, 2014, for the time period from May 31 through his last day worked on June
13,2014.

I declare under penalty of that the foregoing Declaration is true and correct.

Executed on July 13, 2020.

/s/ Cynthia Williams
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SUPPLEMENTAL DECLARATION OF ERIC CANDELA

I, Eric Candela, do hereby declare and state as follows:

1. I am an IT Database Manager for Defendant MEI-GSR Holdings, LLC, d/b/a Grand
Sierra Resort (“GSR”). I have personal knowledge of the matters stated herein and can testify
thereto.

2. Beginning in August 18, 2010, when employees at GSR obtained a bank from the
cage they were required to swipe their badge, which indicated the time they obtained their bank.
Similarly, when employees returned their bank to the cage, they swipe their badge, indicating they
time they returned their bank.

3 GSR began using the KRONOS timekeeping system on November 4, 2011, which
tracked the time that employees clocked in and out.

3. [ reviewed the KRONOS time records for Plaintiff Eddy Martel (“Martel”) along with
cage dispatch records showing when Martel obtained his cage from the bank and returned his cage to
the bank.

4. The spreadsheet attached as Exhibit A is for the time period of May 31, 2014 through
Martel’s last day of employment on June 13, 2014. It shows the timeclock punches for Martel, along
with the times from the cage dispatch records showing when he obtained his bank from the cage and
returned his bank to the cage. The notation “Cage Dispatch In” reflects when he obtained his bank at
the start of a shift, and the notation “Cage Dispatch Out” reflects when he returned his bank at the
end of a shift.

5. As reflected in Exhibit A, Martel obtained his bank after clocking in and returned his
bank before clocking out.

I declare under penalty of that the foregoing Declaration is true and correct.

Executed on July 5, 2019.

/s/ Eric Candela
ERIC CANDELA
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SUPPLEMENTAL DECLARATION OF SUSAN HEANEY HILDEN

I, Susan Heaney Hilden, do hereby declare and state as follows:

1. [ am Associate General Counsel for the Meruelo Group, LLC. I have held this position
since April of 2015. In my position, I provide legal services to MEI-GSR HOLDINGS, LLC d/b/a
GRAND SIERRA RESORT (“GSR”). I have personal knowledge of the matters stated herein and can

testify thereto.
2. The Culinary Union continues to this day to represent GSR employees.
3. The Culinary Union sent a letter dated September 21, 2016 to Larry Montrose, Director

of Human Resources, stating:

Pursuant to the Collective Bargaining Agreement between Grand Sierra Resorts
and the Culinary Workers Union Local 226 (the “union”), the Union hereby gives notices
of its intent to change and modify the terms and conditions of the collective bargaining
agreement which expires on November 1, 2016.

Please communicate in writing to J.T. Thomas at the Union for purposes of
arranging collective bargaining negotiations.

A true and correct copy of this letter is attached as Exhibit A hereto.

4. Larry Montrose gave this letter to me, and I contacted Mr. Thomas to arrange dates to
begin negotiations. I had previously met Mr. Thomas at the arbitration in August 2016, when he
testified that he had represented the Culinary Union in negotiation the Culinary CBA that was ratified on
November 17, 2011, as described in the my declaration submitted with the Motion.

5. [ participated in the parties’ negotiation of an Interim Agreement dated December 14,
2016, stating that the parties were negotiating the terms of a successor collective bargaining agreement.
A true and correct copy of the Interim Agreement is attached hereto as Exhibit B. The Interim
Agreement was signed by JT Thomas on behalf of the Culinary Union, and by the GSR’s President. In
the Interim Agreement, the parties agreed to implement wage increases and bonuses for Guest Room
Attendants (“GRASs”) -- the position held by Plaintiff Janet Jackson Williams.

6. The parties engaged in negotiations throughout 2017 and into 2018. I attended a number

of negotiating sessions, during which I witnessed various GSR employees serving as members of the

Page 1 of 2
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negotiating committee, sitting across the table from the Company along with Mr. Thomas and the
Culinary Union’s counsel.

7. On March 10, 2018, a subsequent Culinary CBA was ratified. A true and correct copy is
attached hereto as Exhibit C. The successor CBA runs through October 31, 2023.

8. [ took Plaintiff Martel’s deposition on May 17, 2017. At no time during his deposition did
Martel ever mention attending pre-shift meetings — including when asked to describe the process he
went through prior to clocking in. A true and correct copy of relevant pages of the deposition transcript

are attached hereto as Exhibit D. pp. 10:7-27:6.

I declare under penalty of that the foregoing Declaration is true and correct.

Executed on July 15, 2020.

/s/ Susan Heaney Hilden
SUSAN HEANEY HILDEN

Page 2 of 2
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SEP.21.2016 3:30PM NO. 681 P

CULINARY
WORKERS

e e = S ]
UNION, LOCAL 226

Affiliated with UNITE HERE INTERNATIONAL UNION

September 21, 2016
Via email larry.montrose@grandsierraresorts.com
fax (775) 789-2384
And mail

Mr. Larry Montrose

Director of Human Resources
Grand Sierra Resorts

2500 E. Second St.

Reno, NV 89595-0002

Dear Mr. Montrose:

Pursuant to the Collective Bargaining Agreement between Grand Sierra Resorts and
the Culinary Workers Union Local 226 (the “Union”), the Union hereby gives notice of its
intent to change and modify the texrms and conditions of the collective bargaining agreement
which expires on November 1, 2016.

Please communicate in writing to J. T. Thomas at the Union for purposes of
aranging collective bargaining negotiations.

Sincerely,
/am—m& W flue 4Z~___
Geoconda Argiiello-Kline ‘ Ted Pappageorge

Secretary-Treasurer

President/ddt

o6 James Bonaventure, Admin. Director, Legal Department
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SEP. 21.2016 3:30PM T IR
FEDERAL MEDIATION & CONCILIATION SERVICE

FMCS FORM F-7 Form Approved
NOTICE TO MEDIATION AGENCIES OMB NO. 30760004

Expires 10-31-2015

Date Subnmitted: - Confirmation Number:
Notice Filing Instructions
Please submit this notice once to FMCS:
Electronically Eax S, Mail

l l NOTICE PROCESSING UNIT -

-OR- -OR- DERAL MEDIATION & CONCILIATION SERVI

www.fmes.gav OR (202) 6084253 s o STgéEH. W

WASHINGTON, DC 20427

You may also be required to notify your state orterritorial mediation agency. Visit www.fmcs.gov for a link fo state and territorial mediation agencigs.

You are hereby notified that written notice of proposed termination or madification of the existing collective bargaining
contract was served upon the other party to this contractand that no agreement has been reached.

1. NOTIGE TYPE (Select ons) [] Renegotiation [] Reopener [] tnitial Contract
a Contract expiration date. (For existing conlracts only.) (MM-DO-YYYY)  11/01/2016
b. Contract reopen date. (Only if existing oonfravtpww’dssforreopeningorforvolunlaryrwyeners) (MM-DD-YYYY) o o
2. INDUSTRY (Sea Instructions page for industry options)
Chack this box if this employer is a hospital, nursing home or other health care institution, o . |___]
3. THIS NOTICE IS FILED ON BEHALF OF THE: (Selsctone) [] Union [) Employer
4, EMPLOYER NAVEE Workiife Financial, Inc. dba Grand Sierra Resort and Casino
5. ADDRESS LINE 1 2500 E. Second Street ADDRESS LINE 2
O Reno - STATE NV ZPCODE 405050002
P ENPLOYER REP, Larry Montrose . REP.TITLE Director, Human Resources _— _._....
7.PHONE (772) 7892077 FAX (775)789-2384 ~ EMAL Jarry.montrose@grandsierraresorts,com
. UNION NAME Culinary Workers Union LOCAL# 226
9. ADDRESS LINE 1 1630 8. C°-m".‘°‘f°e Street ADDRESSLINE2 . N o
oY  [asVegas ' STATE NV 2P CODE 89102

10. UNION REP. Geoconda Arguello-Kline : REP.TITLE  Secretary-Treasurer '
11.PHONE  (702) 386-5123 FAX (702) 386-9517 EMAL  gkline@culinaryuion226.0rg
12. LOCATION OF AFFECTED ESTABLISHMENT CITY Las Vegas STATE VA ZIPCODE 89118
13.LOCATION OF NEGOTIATIONS (i different from Line 12) - CITY B T st " 7P CODE o
14, NUMBER OF BARGAINING UNIT MEMBERS 15, TOTAL EMPLOYEES AT AFFECTED LOCATION(S) | |

(At all employe locations covered by this contract,) (All employess, including bargaining unit members, where this contract applies.)

16. NAME AND TITLE OF OFFICIAL FILING THIS NOTICE Geooonda Argue"o_ ine' Secretary_'rreasurer

17. SIGNATURE AND DATE " %&ég Q /a’)_,///{é e

PAPERWORK REDUCTION ACT NOTICE: The estimated burden associated with this collection of information is 10 minutes per
respondent. Comments concerning the accuracy of this burden estimate and suggestions for reducing this burden =hould be sent to
the Office of General Counsel, Federal Mediation and Congiliation Service, 2100 K Street, NW, Washington, DC 20427 or the
Paperwork Reduction Project 3076-0003, Office of Management and Budget, Washington, DC 20503.
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Grand Slerra Resort and Casino and Local Joint Executlve Board
Interim Agreement
December 14, 2016

Grand Serra Resort (“Employer”) and Local Joint Executive Board of Las Vegas (“Union) are currently
negotiating the terms of a successor collective bargaining agreement which shall have as its effective
date November 1, 2016. The parties’ current collective bargaining agreement expired October 31,
2016.

The parties have agreed to the following Interim agreement, the terms of which shall go into effect on
the dates identified bellow. The parties agree that the wage increases In this Interim agreement shall
be the only wage increases In 2017, unless the partles subsequently agree otherwise in writing. There
will be no modification to these Interim changes without full and complete discussion and negotlation
by these contracting parties:

Section 16.15: Guest Room Attendants (GRA)

1. Wage Increases: GRAs shall have their hourly pay increased to the following amounts effective

for hours worked beginning on and after December 23, 2016:
e 0to under2years: 511
e 2years to under 15 years: $11.25
e 15years and over: $11.50

2. Bonuses: GRAs shall recelve a second one-time bonus of $200 dollars In early January 2017 (the
January bonus supplements an earlier bonus of $200 dollars which was already pald in or about
December 2016),

3. Room Credits: As of December 16, 2016 Grand Sierra wiil no longer follow the “credit system”.
Instead, GRAs will be required to meet a dally quota of 15 rooms. Suites shall be worth more
than a single room and such worth shall be calculated using the current credit conversion chart
which Is in Exhibit 4,

4. Side Letter No. 2- Incentive Plan for “Buying” Rooms shall remain In place without change.

5. Meal/Break Perlods: Employees have the option to elect to combine breaks and meal periods
into a single 50-minute meal period. The Employer will provide travel time not to exceed five (5)
minutes to and from employee’s place of work.

Wage Increase

1. With the exception of Guest Room Attendants, all bargaining unit members shall receive an
hourly wage increase of $0.20 for hours worked on and after February 1, 2017.

For the Company\ iiaw) %7"””‘0 Date //5// 7

Date [+ lp—1?

For the Union —er\

)
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

-000-

THOMAS READER, JOANNE ALEXANDER, :Case No.

MICHAEL ALMARAZ, CAITLIN ATCHLEY, :3:16-cv-00392-LRH-VPC

RICHARD AURIERO, SANDRA AURELT,
JOHN BAHURKA, WENDY BASSALLO,
SHARON BENUM, JUSTINE BRADLEY,
ALEXIS BRYANT, DENA BUCHANAN,
MICHAEL BUTLER, MICHAEL CAIN, 3
KATRINA CALLAN, MARY ANNE CAPILLA, :
TIFFANY CARRERA, TIFFANY CARTER,
RICHARD CATLIN, III, DEAN
COMOLETTI, JAMES CUSICK, KIMBERLY
DIXON, MARQUEZ DONALDSON,

KATHERINE DOWLING, NATHAN ERHART,
GAVINO EVANGELISTA, SHELLEY FAUST, :
CLEVELAND GRIFFIN, CAITLIN GUNN,
LESLIE HALL, KATHLEEN HALLMARK,

BOO HAN, RUSSELL HARRINGTON,

MANUEL HARRIS, ROBERT HASTINGS,
PATRICK HEEERAN, LIZ HEERAN,
NATALYA HELD, BRIDGETTE HINES,
IMOGEN HOLT, SARAH JONES, NIGEL
JONES THERESA KELLY-MONTGOMERY,
STEPHANIE KNAUSS, JUSTINE LANG,
YULIA LARSON, JUSTIN LEE, SCOTT
LINDSAY, CHRIS LITTLEFIELD, SANDRA:
MARTINEZ, DANNY McGOWAN, MICHAEL
McKEE, MARIA McKENZIE, CALLIE -
MIANO, RAY MORAIN, KEITH MORRISON, :
GINA NELSON, JENNIFER NICHOLS,
KAROLINA OLECH, NATALIE ORDAS,
ARLENE OSORMAN, KATHRYN OWEN,

KEITH PARKINS, JARROD PEREZ, -
MARCELLA PLASCENCIA, ERIC PONSOCK, :
RICHARD POST, ROXANNE PRIMUS,
HEATHER RAMIREZ, SCOTT REYNOLDS,
CRYSTELLE RIFE, JAY RITT, GAY
ROBERTS, BEVERLY RODRIGUEZ,

MELISSA ROSINA, MARTHA ROYBAL, :
JODY RUSSELL, AMES SABELLANO-CLARK:
VICKI SEYLER, MISTY SHELBY, :
JENNIFER SHIELDS, CRAIG SIMON,

Bonanza Reporting & Videoconference Center (775) 786-7655

1111 Forest Street Reno, NV 89509
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Thomas Reader v. HG Staffing Eddy Martel-Rodriguez Page 1 (1 - 4)
Page 1 Page 3
i UNITED STATES DISTRICT COURT 1
2 DISTRICT OF NEVADA 2 APPEARANCES:
3 -000- 3 L.
i . For the Plaintiffs:
5 B X JERMAIt\I BUCK LLP
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RICHARD AURIERO, SANDRA AURELI, : (‘f g?l
7| JOHN BAHURKA, WENDY BASSALLO, 7 eno, eva
SHARON BENUM, JUSTINE BRADLEY,
8| SCHAR T BUTLE'RDE/II\I%I?EECI:,H(?E e 8
9| KATRINA CALLAN, MARY cAPILLA : 5 For the Defendant:
[FFANY CARRERA TLFFANY CARTER, GRO LLC
. EI()CMIOLET%JAMES OSIK K_[MBFRLY 10 -
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13| LESLIE HALL HLEEN HALLMARK, -
BOO HAN RU SSEL LHARRIN
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Page 9 Page 11
1| lawsuit was about? 1| GSR?
2| A. Tt was regarding overtime and compensation for 2| A. Iworked from the time period of January 2012
3| workers that were coming into the building at a certain | 3| through July 2014.
4| time, checking in through security, having to clock in 4| Q. January 2012 through July 2014. Did you hold the
5| after they were getting their tills, and having to go 5| same position during that entire time period?
6| ahead and go into their job department and then clock 6| A. Yes.
7| back in. 7{ Q. What was your position?
8| Q. And you said having to clock in before -- after 8| A. Front desk. Front desk.
9| getting their towels? 9| Q. Front desk?
10| A, After getting their -- well, after getting their 10 A. Yes.
11| banks. Getting their money for their tills. 11| Q. The front desk at GSR?
121 Q. Their tills? 12| A. Yes. Well, no. Front desk for the bowling
131 A. Yes. 13| alley.
14| Q. Okay. Gotit. Ithought you were saying 14| Q. Okay
15| "towels," so I was -- 15| A. Front desk attendant.
16[ A. No. 16| Q. Front desk attendant for the bowling alley?
17( Q. -- kind of confused. 17(  A. Yes.
18/ A. It's okay. 18| Q. So did you only work in the bowling alley when
19| Q. Okay. Why did you become a plaintiff in the 19| you worked at GSR?
20| Jawsuit? 20( A. When I worked at the GSR, I also worked for the
21| A. The reason why I became a plaintiff for this 21| Sierra Bunker.
22| Jawsuit is because I feel that there's some compensation [22| Q. What is the Sierra Bunker?
23| for hours that I worked overtime with the company that |23| A. Itis the golf range. However, they are not
24| were not paid for, for the fact that I come in 10 to 24| associated with the Grand Sierra.
25| 15 minutes at -- during the, during a couple of my 25| Q. Where is the Sierra Bunker located?
Page 10 Page 12
1| shifts and have to check in through security, go up to 1| A. It's just on the south end of the casino.
2| the cage, get the money, go back, and then clock back 2[ Q. Is that the driving range out over --
3|in. So there's about 10, 15 minutes per day that I 3| A. Yes. It's the driving range --
4| believe I should be compensated. 4| Q. --the pond?
5| Q. For when you were getting your bank? 5| A. Yes, the pond.
6| A. Yes. 6| Q. Okay. And GSR was not your employer for that?
7 Q. Okay. 7| A. No, they were not.
8| A. And not clocked in. 8| Q. They weren't?
9] Q. Okay. And are you saying that you got a bank 9 A. They were not.
10 every day that you worked? 10 Q. Could you speak up just a little bit?
11f A, When I first started, it wasn't initial. It was 11| A. They weren't.
12| until T went through a couple of my months with the 12 Q. Okay. Thank you.
13| Grand Sierra that I started having to go ahead and 13 Okay. So when you were working for GSR, you were
14| collect a bank and then go up to the bowling alley. 14| always working in the bowling alley.
15| Q. Okay. So there was a time period that you worked [15| A. Yes.
16 for GSR where you did not have a bank; correct? 16| Q. Okay. And that was from -- let me just make sure
171 A. Yes. 17| I have the dates -- January 2012 through July 2014.
18| Q. And even after you had -- there was a time period 18| A. Yes, ma'am.
19| when you started getting a bank, you didn't use a bank [19| Q. Okay. Okay. And you held the same job title
20| every day; correct? 20| that entire time?
21} A. Correct. 21 A. Yes.
22 Q. Okay. Okay. So it wasn't every shift that you 22| Q. Who did you report to?
23| worked where this was an issue; correct? 23| A, Point of clarification.
24| A, Correct. 24| Q. Uh-huh.
25| Q. Okay. During what time period did you work for |25| A. Can you go ahead and clarify your question?
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Page 13

Page 15

1| Q. Yeah. Did you have a supervisor when you worked 1| Q. Okay. And how long was Kevin Clark your
2| in the bowling alley? 2| supervisor?
3| A. Ihad two supervisors at the point in time. I 3| A. Up until I left the company.
4 had John, and then Kevin. 4/ Q. Okay. Okay. Was there another bowling manager
5/ Q. Okay. Who did you have first? 5| after Robert?
6| A. Ihad John as my first supervisor. 6| A. There was Michael Gordon.
7| Q. John was your first supervisor. During what time 7| Q. How long was Michacl Gordon the bowling manager?
8| period was John your supervisor? 8| A. UntilI left the company.
91 A. Idon'trecall. 9] Q. Okay. When you first started in the bowling
10| Q. Okay. Do you recall whether it was more than 10| alley, let's say for your first six -- let's go three
11| your first six months? 11| months of employment. What were your duties?
12| A. More than my first six months. 12| A. My duties at the, at the bowling alley went from
13| Q. More than your first year? 13| handing out shoes, cleaning tables, just doing
14} A. No. 14| maintenance and make sure that the GSR looked well and
15| Q. Okay. So less than a year. 15| was presentable for the people entering the bowling
16| A. (No audible response.) 16| alley.
17| Q. So John was your supervisor for six months to a 17| Q. Okay. That's for your first three months of
18| year; is that correct? 18| employment?
19| A. Correct. 19| A. Ido notrecall.
20| Q. Is there anything that you could look at to 20 Q. Okay. Did your duties change from those at any
21| refresh your memory about when John was your supervisor? |21 point?
22| A. That I know of] there is not. 22  A. Yes, they did.
23| Q. Okay. And what's John's last name? 23| Q. How did they change?
24| A. Idonotrecall. 24 A. I wentfrom having to work in the snack bar,
25 Q. Okay. And do you know what John's title was? 25| having to either prepare food or make food, or do --
Page 14 Page 16
1| A. Bowling supervisor. 1| handle money in there. I would have to, at times, go
2| Q. Okay. Was there a bowling manager when you were | 2| ahead and go into the back and help fix a machine, I
3| employed at the bowling alley? 3| would have to help with oiling, oiling the lanes from
4| A. There was a bowling manager. The first bowling 4| time to time. I would have to -- after a couple months
5| manager that I had was Bob Ramlow. 5| they put me on a till, so that way I can cash customers.
6/ Q. Who? 6| And from time to time my managers, after I was
71 A. Robert Ramlow. 7| experienced enough, they would leave me in the bowling
8| Q. Could you spell the last name? 8| alley to go ahead and do supervisor work, without the
9] A. R-a-m-l-o-w. 9| supervisor pay.
10f Q. Okay. That was your first bowling manager? 10| Q. Okay.
11| A. Yes. 11| A, Or title.
12| Q. And how long was Robert your bowling manager? 12| Q. So you were an acting supervisor for some time
13(  A. Icannotrecall. 13| period?
14| Q. Okay. Same time period as John? 14| A. Yes.
15{ A. Yes. 15| Q. Whattime period?
16| Q. Approximately? 16 A. Do not recall.
17(  A. Correct. 17{ Q. Okay. So during the time you were handing out
18| Q. For six months to a year. 18| shoes and cleaning tables, did you get a bank?
19| A. Correct. 19| A. No, I did not.
20f Q. Okay. So then let's go back to the bowling 20| Q. Okay. And you can't remember how long that time
21| supervisor, who was your supervisor. After John, who 21| period was?
22| became your supervisor? 22| A, No. It's been a couple of years.
23 A, That was Kevin. 23| Q. Yeah. Okay. So is there anything that you could
24| Q. And do you recall Kevin's last name? 24| 1ook at to refresh your memory as to the first time you
25| A, Clark. 25| obtained a bank in connection with working in the
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1] bowling alley? 1] yes.
2| A. I have no documentation of that. 2| Q. Okay. Well, are you saying that at some point
3| Q. Okay. So -- well, do you have any idea when the 3| when you were working at the front desk you then had a
4| first time you got a bank is? 4| bank?
5| A. Ican'trecall. 5| A. Correct.
6| Q. Okay. Do you know the number of total times you | 6 Q. But you don't recall when?
7| used a bank while working at GSR? 7| A. Idon't recall the specific date of when I was
8] A. Ican'trecall. 8| assigned my first bank.
9| Q. Any idea how many times? 9| Q. And you don't recall how often you used the bank?
10| A. Wouldn't be able to get you an approximate 10| A. Correct.
11| number. 11| Q. Okay. Did you work the same shift the whole time
12| Q. Pardon? 12| you worked at the bowling alley?
13| A. I wouldn't be able to get you an approximate 13| A. No, I did not.
14| number that would be correct. 14| Q. Okay. What shifts did you work at the bowling
15| Q. Okay. So there's no way you could estimate how  |15|alley?
16| many times you used a bank during your employment at 16| A. I can'trecall.
17| GSR? ~ |27] Q. Did you have certain times that you worked more
18 A, No, ma'am. 18| than others?
19| Q. Okay. No idea? 19| A. Yes.
20| A. No idea. 20 Q. Do you recall what hours you most often worked at
21| Q. Okay. No way you can remember how often? 21| the bowling alley?
22| A. No. 22| A. Off of the top of my head, I cannot recall.
23| Q. Nothing you can look at to refresh your 23| Q. Is there anything that you could look at to
24| recollection about that? 24| refresh your memory about what hours you worked at the
25 A, Nothing at all. 25| bowling alley?
Page 18 Page 20
1| Q. Okay. You didn't need a bank if you were handing 1| A. If documentation was presented, I could.
2| out shoes; right? 2| Q. What kind of documentation?
3| A. IfI was only handing out shoes I would not need 3| A. Documentation from the company.
4| a bank. IfI was handling customers as well as handing 4| Q. Okay. Have you ever received your time records
5| out shoes, I would need a bank. 5| that were produced in this litigation?
6| Q. You didn't need a bank if you were oiling the 6| A. No,Idid not.
7| lanes; correct? 7| Q. Tell me your procedure that you would follow in
8| A. It would depend on when it was. If we were short 8| coming to work at the GSR. Would you enter at the
9| on people, that's when I would help out. 9| employee entrance?
10{ Q. Ifyou were short on people you would help out 10( A. I would enter through the employee entrance.
11| doing what? 11| Q. Okay. What would you do after entering the
12| A. Help out with the mechanic's work, I would help 12| employee entrance?
13| out with the bowling -- with the snack bar. My specific 13| A. Iwould have to, I would have to check in through
14| duties were helping up front with the front desk and 14| security.
15| making sure that the bowling alley looked clean; 15| Q. What did that consist of?
16| however, when we were short or understaffed T would help |16 A. That consisted of having my ID card, punching in
17| out in different departments of the bowling alley. 17| my code, and then signing in at the front desk -- at the
18[ Q. Okay. So your specific duties were handling the 18| desk of the security.
19| front desk -- 19| Q. Okay. So you took your employee badge and you
20( A, Yes. 20| swiped in, and then you signed in at the security desk?
21| Q. --is that correct? 21| A, It was a security check-in. It wasn't clocking
22| A. Correct, 22| in.
23| Q. And that didn't require having a bank; correct? 23| Q. Okay. But you signed something?
24| A. Correct. For the first, for the first -- for the 24| A. Yes. Correct.
25| first couple of months that I started working there, 25| Q. And that was?
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Page 23
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A. Tt would be from a specific shift that we would
know where we were assigned to.

Q. What do you mean by that? It would be from --

A. Where we would be assigned to either the front
desk as a cashier, we would be assigned to lane

1| A. It was a paper letting the company know that you | |attendant. It would be different.
2| were on premises. 2| Q. So depending on what your assignment was for the
3| Q. Okay. And did you do that during the entire time | 3|day, that would dictate whether or not you would use a
4| of your employment? 4| bank.
51 A. Correct. 5| A. Correct.
6| Q. Okay. What would you do after doing that? 6| Q. Okay. So if you were a lane attendant, would you
7| A. For, from what I do recall, I would have to go 7| use a bank?
8| and collect the till at the cage. 8| A. IfI was a lane attendant? No.
9| Q. Okay. So let's -- as we said before, sometimes 9| Q. Okay. What other positions would you have where
10| you did get a bank; right? Or a till. 10| you wouldn't use a bank?
11| A. It was during the initial parts of my employment. |11| A. There would be -- well, it would be pretty much
12| What I do recall most, there was -- I would have to go  |12|just lane attendant, because the lane attendant is in
13| and collect a bank from them. And I would have to go |13|charge of cleaning the bowling alley, making sure that
14| ahead and go up there, it was about 10 to 15 minutes 14| people are getting their shoes, running food, taking
15| before I got onto my shift. I would go to the cage, 15| care of parties that we have there. Different things.
16| collect the money, and then from there go back to my ~ |16| But it's one of those things that when you're in the
17| department, put my money into the till, and then go and |17| bowling alley you had to go ahead and know how to do
18| clock back in for my actual shift. 18| everyone's job.
19| Q. Okay. So let's talk about that a little. So -- 19/ Q. Gotit. But whether you were -- what you were
20( A, Okay. 20| assigned to do in any given shift would dictate whether
21| Q. Well, even after you'd been employed for some 21| or not you got a bank; is that correct?
22| time, you didn't use a bank every day; correct? 22| A, Correct.
23| A, From when I started, from when I started actually |23| Q. Okay. And did you all switch around?
24| ysing a till, there would be a couple times. I can't 24| A. Please clarify on "switching around."
25| recall the approximate number of times that I wasn'ton |25 Q. Well, there were other employees working in the
Page 22 Page 24
1| a bank, but for the most part I was. 1| bowling alley; correct?
2| Q. Okay. But how did you know if you were going to | 2| A. Correct.
3| use a bank or not? 3| Q. Inyour same position; is that correct?
4| A. Iwould have to go ahead and either get it, and 4| A. Correct.
5| then from there put it inside the till, and then from - 5| Q. Okay. And did you -- did those employees also
6| there I wouldn't touch it for the rest of the day. 6| sometimes work as lane attendants where they wouldn't
7| Q. Okay. But there were time periods where you did 7| need a bank?
8| not go -- there were some days where you did not go to 8| A. We all shared different positions. We all did
9| gather a bank; correct? 9| the same work.
10 A, It would depend on if T was instructed to from 10| Q. Okay. So there were other employees who
11| the day before. 11| sometimes were working as a lane attendant and wouldn't
12| Q. Oh, so the day before you would be instructed as 12| need a bank; correct? At any given shift.
13| to whether or not to get a bank? 13| A. Correct.
14| A, We would know from our shift what we would be . |14 Q. Okay. So where -- explain to me where you would
15 doing for the rest of the day. 15| go to get a bank when you needed a bank.
16| Q. How would you know? 16| A. We would have to go in through the, through the
17| A. From the schedules we would be able to go ahead |17| employee entrance, go through a long hallway, go
18] and tell right there. 18| upstairs. About a ten, about a ten-minute walk going up
19| Q. What would it say on the schedule that would let |19 to the, going up to the cage. There is the cage that's
20| you know whether or not you needed to get a bank? 20| up front for the casino, and in the back is where the

employees go. That is where the employees would go.
And that is on the -- I'd say that's on the eastern side

of the casino, and we would have to go ahead and make
our way to the bowling alley, which was on the western
side of the casino. We wouldn't be able to go through
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1| the casino, it would have to be through the employees' 1| that? You got your thing, you counted your money. What
2| hallway. 2| do you do next?
3| Q. Okay. So you'd walk about ten minutes from the 3| A. From there I would go ahead and pretty much go
4| employee entrance to the cage; is that correct? 4| through the hallways to get to the bowling alley, and
5| A. Correct. 5| from the bowling alley I would go ahead and put my bank
6| Q. Okay. And then what would you do at the cage in 6| into my till, and then go and clock in.
7| order to collect a bank? 7| Q. Okay. And when you say put bank into your till,
8| A. We would have to -- I'm going to answer with I 8| where would the till be?
9| don't recall, because I don't recall the process for it. 9] A. The till would be at the front desk of the

10| Q. Okay. Okay. Do you recall how long it took, 10| bowling alley.

11| though you don't recall the process? 11| Q. Okay. Were there any other tills in the bowling
12| A. It would depend on how many employees there was  |12] alley?

13| from different departments inside there and how busy 13| A, There would be -- there's three tills in the

14| the, the day was going. And how many employees were on | 14| bowling alley, from when I was there. They would go
15| the clock from -- or not on the clock, but how many 15| ahead and instruct the person -- if I was covering

16| employees were working that particular day. 16| someone's shift, they would instruct that person to take
17| Q. Okay. So give me a range of how long it would 17| their till out, count their money, and then from there

18/ take. 18| go back to the, go back to the cage, and I would go

19| A. About maybe five to ten minutes, depending on how |19|ahead and insert mine.

20| long it would be. 1 mean, sometimes it would be 20f Q. Okay. Where were the three tills in the bowling
21| instantly, you would get it right there. Sometimes it 21| alley?

22| would be about five to ten minutes because you would be  [22| A. One would be on the right side of the -- one

23| waiting for other people to count their bank, get 23| would be on the right side of the front desk, one would
24| change, and that. 24| pe in the middle, and the other one would be on the left
25| Q. So ten minutes would be the longest. 25| side.

Page 26 Page 28
1| A. Correct. 1| Q. Okay. And where would you clock in?
2| Q. And that was rare; correct? 2| A. Iwould have to clock in at the employee
3| A. Correct. And that is just for collecting, that 3| entrance, which was right outside the bowling alley, to
4| is just for collecting the money part of it. 4| the right-hand side.

5/ Q. Well, was there some other part involved? 5/ Q. Okay. So the -- is that -- did you use the same
6] A. All there was was just collecting money and 6| time clock, during your entire time of employment with
7| getting change for your, for your till. 7| GSR, to clock in?
8| Q. Okay. So sometimes it would be instantaneous, 8| A. Correct.
9| you would walk up and they would hand you your bank, and | 9| Q. Okay. And the time clock that you would use to
10| it took under a minute; correct? 10| clock in when beginning your shift was right outside the
11| A. Correct. 11| bowling alley; is that correct?
12| Q. Okay. Okay. So what would you do after they 121 A. Correct.
13| handed you your bank? 13| Q. Okay. How long did it take you to get from the
14| A. Iwould go and count my money. 14| time clock to inside the bowling alley?
151 Q. Okay. 15| A. From the time clock to inside the bowling alley?
16 A. And then I would collect the change, as in 16| Q. Yeah.
17| quarters, dimes, nickels, and pennies, et cetera, for 17| A. To the -- clarification. To the front desk, or
18| what I would need throughout the day. 18] to just inside the bowling alley?
19| Q. Okay. How long would that take? 19| Q. Well, let's say after you -- if you were using a
20| A. It depends on how, how fast you can count money. 20| bank and you put your bank in the till, how long would
21| Q. How fast could you count money? 21| it take you to get to the time clock? Let's do it that
22 A. Can'trecall. 22| way.
23| Q. Okay. No idea how long that took? 23| A, Really just depend if we were busy and they
24| A, No idea, ma'am. 24| peeded me to run, I would have to run. But ifit was a
25| Q. Okay. Okay. And then what would you do after 25| more relaxed day, I would just walk there.
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Page 62
STATE OF NEVADA )
COUNTY QFWASHOE )

I, SUSAN E. BELINGHERYI, a Certified Court
Reporter for the State of Nevada, do hereby certify;

That on Wednesday, the 17th day of May, 2017, at
the hour of 11:17 a.m. of said day, at the offices of
Grand Sierra Resort, 2500 East 2nd Street, Reno, Nevada,
personally appeared EDDY MARTEL-RODRIGUEZ, who was duly
sworn by me, was thereupon was deposed in the matter
entitled herein, and that before the proceeding's
completion the reading and signing of the deposition has
been requested by the deponent or party;

That the foregoing transcript, consisting of
pages 1 through 62, is a full, true, and correct
transcript of my stenotype notes of said deposition to
the best of my knowledge, skill, and ability.

I further certify that I am not an attorney or
counsel for any of the partics, nor a relative or
employee of any attorney or counsel connected with the
action, nor financially interested in the action.

DATED: AtReno, Nevada, this 22nd day of May,
2017.

SUSAN E BELINGHERI, CCR#655
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FILED
Electronically
CV16-01264

2020-11-03 11:55:01 Al
Jacqueline Bryant

Clerk of the Court
CODE NO. 3370 Transaction # 8144544

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL- Case No. CV16-01264
RODRIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS and WHITNEY Dept. No. 6

VAUGHAN on behalf of themselves and all
others similarly situated,

Plaintiffs,
VS.
HG STAFFING, LLC, MEI-GSR HOLDINGS,
LLC d/b/a GRAND SIERRA RESORT, and
DOES 1 through 50, inclusive,

Defendants.

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

Before this Court is the Defendants’ Motion for Summary Judgment, or in the
Alternative, Summary Adjudication (“Motion”) filed by Defendants HG STAFFING, LLC and
MEI-GSR HOLDINGS, LLC d/b/a GRAND SIERRA RESORT (collectively, “GSR” unless
individually referenced), by and through their counsel, Cohen|Johnson|Parker|Edwards.
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Plaintiffs EDDY MARTEL (also known as MARTEL-RODRIGUEZ) (“Mr. Martel”),
MARY ANNE CAPILLA (“Ms. Capilla”), JANICE JACKSON-WILLIAMS (“Ms. Jackson-
Williams”), and WHITNEY VAUGHAN (“Ms. Vaughan”) (collectively, “Plaintiffs”), on behalf of
themselves and all others similarly situated, filed Plaintiffs’ Response to Defendants’ Motion
for Summary Judgment/Summary Adjudication (“Response”) by and through their counsel,
Thierman Buck, LLP. GSR filed its Reply in Support of Defendants’ Motion for Summary
Judgment, or in the Alternative, Summary Adjudication (“Reply”) and submitted the matter
for decision thereafter.

l. FACTUAL AND PROCEDURAL HISTORY.

This action arises out of an employment dispute between Plaintiffs, employees, and
GSR, employer, regarding wages paid by GSR to Plaintiffs and similarly situated
employees. Mr. Martel was employed as an attendant in the Bowling Center. Ms. Capilla
was employed as a dealer. Ms. Jackson-Williams was employed as a room attendant. And,
Ms. Vaughan was employed as a dancing dealer (part cards dealer, part go-go dancer).
See Class Action Complaint (“Complaint”) and First Amended Class Action Complaint
(“FAC”), generally. On June 14, 2016, Plaintiffs filed their Complaint alleging GSR
maintained the following policies, practices, and procedures which required various
employees to perform work activities without compensation:

(2) GSR’s Cash Bank Policy;

(2) Dance Class Policy;

3) Room Attendant Pre-Shift Policy;

4) Pre-Shift Meeting Policy;

Il
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(5) Uniform Policy; and,

(6) Shift Jamming Policy.

Complaint, pp. 4-8. As a result of said policies, Plaintiffs assert four (4) claims for relief
against GSR:

(2) Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and

608.016;

(2)  Failure to Pay Minimum Wages in Violation of the Nevada Constitution;

3) Failure to Pay Overtime Wages in Violation of NRS 608.140 and 608.018; and,

(4)  Failure to Timely Pay All Wages Due and Owing Upon Termination Pursuant

to NRS 608.140 and 608.020-.050.
Id., pp. 11-15.

On October 9, 2018, this Court entered its Order After Hearing Granting Defendants’
Motion to Dismiss (“Order”). The Court found Plaintiffs failed to provide sufficient
information to support their claims and granted GSR’s Motion to Dismiss. Order, pp. 9-10.
Thereatfter, Plaintiffs filed Plaintiffs’ Motion for Reconsideration of the Court’s Order Granting
Defendant’s Motion to Dismiss or in the Alternative Leave to File an Amended Complaint
(“Motion for Reconsideration”) requesting the Court reconsider its Order pursuant to NRCP
Rule 60(b). Motion for Reconsideration, p. 2. This Court entered its Order Re Motion for
Reconsideration on January 9, 2019 and denied Plaintiffs’ request on the grounds they
failed to state a claim but granted Plaintiffs leave to amend their Complaint. Order Re
Motion for Reconsideration, pp. 8-9.
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On January 29, 2019, Plaintiffs filed their FAC asserting the same four (4) claims.
Thereafter, GSR filed its Motion to Dismiss First Amended Complaint (“Motion to Dismiss”),
requesting this Court dismiss the FAC pursuant to NRCP 12(b)(5). Motion to Dismiss, p. 2.
GSR argued the claims asserted in the FAC “have no more merit than Plaintiffs’ original
claims.” Motion to Dismiss, p. 2. On June 7, 2019, the Court entered its Order Granting, in
Part, and Denying, in Part, Motion to Dismiss (“MTD Order”) concluding a two-year statute
of limitation applies to the Plaintiffs’ claims. MTD Order, p. 7. As such, the Court dismissed
all of Ms. Capilla and Ms. Vaughan’s claims, all but one (1) month of Mr. Martel’'s claims,
and all but eighteen (18) months of Ms. Jackson-Williams’ claims. MTD Order, p. 14.

On May 23, 2019, GSR filed its Motion for Summary Judgment on all Claims
Asserted by Plaintiffs Martel, Capilla and Vaugh (sic) (“First MSJ”) and argued Plaintiffs
claims are barred by claim preclusion. First MSJ, p. 4.

On June 28, 2019, GSR filed its Answer to First Amended Class Action Complaint
(“Answer”). In addition to admissions and denials to Plaintiffs’ allegations in the FAC, GSR
asserted, among other affirmative defenses: failure to state a claim; claims are barred, in
whole or in part, by the applicable statute of limitations; and, claims are barred due to GSR’s
full performance of underlying obligations. Answer, generally.

On July 8, 2019, GSR filed Defendants’ Second Motion for Summary Judgment as to
Plaintiff Martel; Motion for Summary Adjudication on Plaintiffs’ Lack of Standing to
Represent Union Employees; and Motion for Summary Judgment as to Plaintiff Jackson-
Williams (“Second MSJ”). GSR made the following arguments: (1) Mr. Martel’s claims are
time-barred; (2) Plaintiffs lack standing to represent union employees who are exclusively

represented by their unions; (3) Ms. Jackson-Williams’ claims are barred for failing to
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exhaust grievance procedures of the Culinary Collective Bargaining Agreement (“CBA”)
and/or based on federal preemption; and, (4) Ms. Jackson-Williams’ claim for overtime is
barred pursuant to NRS 608.018 because the CBA provides otherwise for overtime. See
Second MSJ, generally.

On July 9, 2019, before this Court rendered its decision on the First MSJ and Second
MSJ, GSR filed its Notice of Filing Petition for Writ of Mandamus and/or Prohibition
(“Petition”) with the Supreme Court of Nevada. In the Petition, GSR argued the dismissal of
Plaintiffs’ first, third, and fourth claims for relief is mandatory on the grounds: Plaintiffs failed
to exhaust administrative remedies as required by NRS Chapter 607; legislative mandated
remedies must be exhausted despite an implied private right of action; and, NRS 607.215
requires Plaintiffs exhaust administrative remedies before pursuing wage claims under NRS
608.005 to 608.195. See Petition, generally.

This Court entered its Order Re Stipulation to Stay All Proceedings and Toll of the
Five Year Rule (“Stipulation”) on July 17, 2019 and withdrew GSR’s pending motions for
summary judgment from submission, without prejudice, allowing renewal upon the Supreme
Court of Nevada’s decision. Stipulation, p. 9.

On May 7, 2020, the Supreme Court of Nevada entered its Order Denying Petition.

The Supreme Court of Nevada reasoned Neville v. Eighth Judicial Dist. Court held, by

necessary implication, exhaustion of administrative remedies is not required before filing an
unpaid-wage claim in district court. 133 Nev. 77, 406 P.3d 499 (2017).

On June 9, 2020, GSR filed the instant Motion and renewed the claims presented in
the Second MSJ filed on May 23, 2019. GSR asserts Mr. Martel’s claims are time-barred

because the Court’s June 7, 2019, Order Granting, in Part, and Denying, in Part, Motion to
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Dismiss found a two-year statute of limitations applies, barring claims accruing prior to June
14, 2014. Mr. Martel worked his last shift on June 12, 2014. Motion, p. 3. GSR argues Ms.
Jackson-Williams’ claims are barred for failing to exhaust grievance procedures of the
Culinary CBA and/or based on federal preemption because state law rights that can be
altered by CBAs are preempted by CBAs and employees must make use of the grievance
procedures in the CBAs or the claims will be dismissed as preempted by federal law.

Motion, p. 4; citing Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 210-20 (1985); MGM

Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 517, 728 P.2d 821, 824 (1986). GSR

contends Ms. Jackson-Williams’ claim for overtime is barred because Article 9.01 of the
CBA entitled, “WORK, SHIFTS, WORKWEEK, AND OVERTIME,” “provides otherwise” for
overtime, therefore exempting Ms. Jackson-Williams from the overtime provisions in
Sections 1 and 2 of NRS 608.018. Motion, pp. 5-6. GSR argues the Plaintiffs lack standing
to represent union employees who are exclusively represented by their respective unions.
This is so, GSR maintains, because they are not in the same unions and the bargaining
representatives of each union have not been given the opportunity to be present. Motion, p.

7; citing 29 U.S.C. § 159(a); Vaca v. Sipes, 386 U.S. 171, 186 (1967).

In the Response, Plaintiffs argue Mr. Martel’s claim is not time-barred because an
employee’s claim for unpaid wages accrues thirty (30) days after the employment
relationship ends. Response, p. 2; citing NRS 608.040-.050. Additionally, Plaintiffs argue
GSR admitted it violated overtime requirements when it sent Mr. Martel and hundreds of
other current and former employees checks for the unpaid overtime but did not pay
continuation wages as mandated by NRS 608.040 and 608.050. Id. Plaintiffs assert, based

on what they contend is black letter law, purported union employees are not required to

2950




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

exhaust internal union grievance procedures before filing suit. Response, p. 12; citing NRS
608.140 and 608.050. Plaintiffs next argue courts consistently find union and non-union
employees can sue for and on behalf of each other when all allege they are victims of
unlawful pay practices. Response, p. 13. Plaintiffs state Ms. Jackson-Williams is entitled to
statutory overtime protections because the Culinary CBA is not a valid and operable CBA
since it is an unsigned draft, and even if operable, the CBA does not provide overtime
benefits beyond those conferred by NRS 608.018. Response, pp. 17-18. Plaintiffs request
the opportunity to conduct further discovery on whether the Culinary Union and the CBA are
operational if the Court is inclined to hold the CBA is valid. Response, p. 17.

In its Reply, GSR argues Mr. Martel conceded his underlying wage claims are barred
by the applicable statute of limitation, and his derivative waiting time penalty claims under
NRS 608.040 and 608.050 fail because they are contrary to accrual of claims case law and
statutory language. Reply, p. 1. GSR argues Courts have repeatedly rejected assertions
similar to Plaintiffs’ assertion the Culinary CBA is invalid due to lack of execution. Reply, p.
2. GSR further maintains the Culinary CBA has affirmed the validity of the CBA. Id. GSR
contends during the entire term of her GSR employment Ms. Jackson-Williams was subject
to the CBA, and the CBA “provides otherwise” for overtime, disqualifying Ms. Jackson-
Williams from receiving overtime compensation. Reply, p. 9-10. GSR argues Ms. Jackson-
Williams’ claims for overtime are barred both because she did not exhaust the valid and
binding CBA grievance procedures. Reply, pp. 12-13. GSR states, pursuant to 29 U.S.C. §
159(a), the Culinary Union is the exclusive representative of the employees and Plaintiffs
have not alleged a breach of the duty of fair representation, thereby conceding Plaintiffs

cannot represent the employees. Reply, p. 16. Finally, GSR argues Plaintiffs are not
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entitled to further discovery under NRCP 56(d) because Plaintiffs failed to provide the

requisite affidavit. Reply, p. 17; citing Choy v. Ameristar Casinos, Inc., 127 Nev. 870, 872,

265 P.3d 698, 700 (2011) and Bakerink v. Orthopaedic Assocs., Ltd., 94 Nev. 428, 431, 581

P.2d 9, 11 (1978).

I. STANDARD OF REVIEW; APPLICABLE LAW AND ANALYSIS

Summary judgment is appropriate under Rule 56 of the Nevada Rules of Civil
Procedure "when the pleadings, depositions, answers to interrogatories, admissions, and
affidavits, if any, that are properly before the court demonstrate that no genuine issue of
material fact exists, and the moving party is entitled to judgment as a matter of law." Cuzze v.

Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007). A factual

dispute is genuine when the evidence is such that a rational trier of fact could return a verdict

for the nonmoving party. Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031

(2005). Further, a fact is material if the fact “might affect the outcome of the suit under the

governing law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510

(1986). The pleadings and other proof "must be construed in a light most favorable to the
nonmoving party,"” who bears the burden to "do more than simply show that there is some
metaphysical doubt as to the operative facts in order to avoid summary judgment” in favor of
the moving party. Id., 121 Nev. at 732, 121 P.3d at 1031. The substantive law controls which
factual disputes are material and will preclude summary judgment; other factual disputes are
irrelevant. 1d., 121 Nev. at 731, 121 P.3d at 1031.

The manner in which each party may satisfy its burden of production depends on
which party will bear the burden of persuasion on the challenged claim at trial. Cuzze, 123

Nev. at 602, 172 P.3d at 134. If the moving party will bear the burden of persuasion, that
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party must present evidence that would entitle it to a judgment as a matter of law in the
absence of contrary evidence. Id. If the nonmoving party will bear the burden of persuasion
at trial, the party moving for summary judgment may satisfy the burden of production in two
ways: (1) the moving party may submit evidence which negates an essential element of the
nonmoving party’s claim, or (2) the moving party may merely point out the absence of
evidence to support the nonmoving party’s case. Id. Therefore, in such instances, in order to
defeat summary judgment, the nonmoving party must transcend the pleadings and, by
affidavit or other admissible evidence, introduce specific facts that show a genuine issue of
material fact. Id. “The non-moving party must not simply rely on the pleadings and must do

more than make ‘conclusory allegations [in] an affidavit.” Choi v. 8" Bridge Capital, 2020

WL1446700, Slip Copy, March 25, 2020 (C.D. Cal.), citing, Lujan v. Nat'| Wildlife Fed’n, 497

U.S. 871, 888, 110 S.Ct. 3177, 3188 (1990); see also, Celotex Corp. v. Catrett, 477 U.S. 317,

324,106 S.Ct. 2548, 2553 (1986). “Summary judgment must be granted for the moving
party if the nonmoving party ‘fails to make showing sufficient to establish an element essential
to that party’s case, and on which that party bears the burden of proof at trial.” Choi v. 8"

Bridge Capital, 2020 WL1446700, Slip Copy, March 25, 2020 (citing same).

In this case, GSR is the moving party that may submit evidence negating an essential
element of Plaintiffs’ claims, point out the absence of evidence, or establish the elements of
a defense. Plaintiffs are the nonmoving party who must introduce specific facts that show a
genuine issue of material fact exists.
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Pursuant to NRCP 56, even if the undisputed factual matters are established, a party

must still establish the party is entitled to judgment as a matter of law. Kuptz-Blinkinsop v.

Blinkinsop, 136 Nev. __ ,  ,466 P.3d 1271, 1273 (2020) (citing Wood v. Safeway, Inc.,

121 Nev. at 729, 121 P.3d at 1029 (2005)).

[I. FINDINGS OF UNDISPUTED MATERIAL FACT.

The Court finds the following material facts are undisputed:

1. The Complaint was filed in this matter on June 14, 2016.

2. GSR is an employer. FAC, { 10; Answer, | 8.

3. Mr. Martel was employed from on or about January 25, 2012 through June
13, 2014. FAC, 1 20, 34, 49; Motion, p. 2; Response, p. 6.

4. Mr. Martel was employed as an arcade attendant and was not covered by a
union or a collective bargaining agreement. Response, p. 7.

5. Mr. Martel voluntarily resigned from his employment with GSR on June 14,
2014. Decl. of Eddy Martel-Rodriguez, 1 4; Reply, p. 3, n.1.

6. Mr. Martel’s timeclock indicates he clocked into his final shift at GSR at 6:10
p.m. on June 12, 2014. Mr. Martel clocked out on June 13, 2014 at 12:26 a.m. Motion, p.
2, Ex. 1, Decl. of Eric Candela; Response, p. 6.

7. Mr. Martel was paid every two weeks and last paycheck was paid on June 16,
2014. Reply, Ex. 1, Decl. of Cynthia Williams, | 3.

8. Ms. Jackson-Williams was employed as a guest attendant from April 2014,
through December, 2015. FAC, 1 6; Motion, p. 2; Response, p. 7.

9. The Culinary CBA is unsigned. Motion, p. 7, n.1; Response, p. 16; Decl. of

Susan Heaney Hilden, 2.

10 2954




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

10.  Article 9.01 of the Culinary CBA provides:

The workweek pay period shall be from Friday through Thursday. For

purposes of computing overtime, for an employee scheduled to work five (5)

days in one (1) workweek, any hours in excess of eight (8) hours in a day or

forty (40) hours in a week shall constitute overtime. For an employee

scheduled to work four (4) days in one (1) workweek, any hours worked in

excess of ten (10) hours in a day or forty (40) hours in a week shall constitute

overtime. . . . Employees absent for personal reasons on one (1) or more of

their first five (5) scheduled days of work in their workweek shall work at the

Employee’s request on a scheduled day off in the same workweek at straight

time.

Motion, p. 6; Motion, Ex. 2, Decl. of Susan Hilden, Ex. 1; Response, pp. 18-19.

11. Pursuant to the Operating Engineers CBA, GSR recognizes the International
Union of Operating Engineers Stationary Local No. 39 AFL-CIO as “the exclusive bargaining
representative for . . . all draftsmen, carpenters, engineers, locksmiths, painters, upholsters,
certified pool operators and engineering department laborers.” Motion, Ex. 2, Decl. of
Susan Hilden, { 11; Response, p. 6.

12. Pursuant to the IATSE CBA, GSR recognizes the International Alliance of
Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied Crafts of the
United States, its Territories and Canada, AFL-CIO, CLC LOCAL Union No. 362 (“IATSE”)
as “the Exclusive collective bargaining representative for . . . all entertainment department
employees performing carpentry, electrical, electronic, sound and property work, including
stage hands, stage technicians, stage laborers, lounge technicians, convention technicians,
spotlight operators and technicians, stage electricians, sound personnel, projectionists,
operators of all audio-visual equipment used in connection with the Employer’'s
entertainment and convention operations and all wardrobe personnel . ..” Motion, Ex. 2,

Decl. of Susan Hilden, 12; Response, p. 6.
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13.  The Culinary Union has filed grievances under the Culinary CBA, and
arbitrations have taken place. Motion, Ex. 2, Decl. of Susan Heaney Hilden, 11 3-7; Ex. 3,
Decl. of Larry Montrose, { 5.

14.  To the extent any of the following conclusions of law include, or may be
construed to include, findings of fact, they are incorporated here.

V. CONCLUSIONS OF LAW.

To the extent any of the foregoing findings of fact constitute, or may be construed
to constitute, conclusions of law they are incorporated here:

A. STATUTE OF LIMITATION.

1. The Minimum Wage Act (MWA) guarantees employees payment of a specified
minimum wage and gives an employee whose employer violates the MWA the right to bring

an action against his or her employer in Nevada. Perry v. Terrible Herbst, Inc., 383 P.3d

257, 258 (2016).

2. A two-year statute of limitation applies to actions for failure to pay the
minimum wage in violation of the Nevada constitution. Id. at 262.

3. The two-year statute of limitation period applies to NRS 608 statutory wage
claims that are analogous to a cause of action for failure to pay an employee the lawful
minimum wage. Id.

4. NRS 608.040 provides:

1. If an employer fails to pay:

(a) Within 3 days after the wages or compensation of a discharged
employee becomes due; or

(b) On the day the wages or compensation is due to an employee who
resigns or quits, the wages or compensation of the employee continues at the
same rate from the day the employee resigned, quit or was discharged until
paid or for 30 days, whichever is less.
2. Any employee who secretes or absents himself or herself to avoid
payment of his or her wages or compensation, or refuses to accept them when
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fully tendered to him or her, is not entitled to receive the payment thereof for
the time he or she secretes or absents himself or herself to avoid payment.

NRS 608.040.
5. NRS 608.050 provides:

1. Whenever an employer of labor shall discharge or lay off employees
without first paying them the amount of any wages or salary then due them, in
cash and lawful money of the United States, or its equivalent, or shall fail, or
refuse on demand, to pay them in like money, or its equivalent, the amount of
any wages or salary at the time the same becomes due and owing to them
under their contract of employment, whether employed by the hour, day, week
or month, each of the employees may charge and collect wages in the sum
agreed upon in the contract of employment for each day the employer is in
default, until the employee is paid in full, without rendering any service
therefor; but the employee shall cease to draw such wages or salary 30 days
after such default.

2. Every employee shall have a lien as provided in NRS 108.221 to
108.246, inclusive, and all other rights and remedies for the protection and
enforcement of such salary or wages as the employee would have been
entitled to had the employee rendered services therefor in the manner as last
employed.

NRS 608.050.
6. When a derivative claim is dependent on the success of an underlying claim
and the underlying “claim having not been established,” then the derivative claim “must fail

as well.” Turner v. Mandalay Sports Entm’t, LLC, 124 Nev. 213, 222 n.31, 180 P.3d 1172,

1178 n.31 (2008).

7. A two-year statute of limitation applies to the claims in this action. Claims
which accrued prior to June 14, 2014 are therefore barred by the statute of limitation. See
Order Granting, in Part, and Denying, in Part, Motion to Dismiss pp. 7-11.

8. Mr. Martel maintains his fourth cause of action for waiting time penalties under
NRS 608.040 and 608.050 is timely because his cause of action did not accrue until thirty

(30) days after his last day of work.
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9. Based on its plain language, NRS 608.050 is inapplicable to Mr. Martel.
Section 608.050 applies to employees who are discharged or laid off by their employer.
See NRS 608.050(1). Mr. Martel resigned from his job.

10.  Section 608.040 of the Nevada Revised Statutes does not apply to wages that
are not accrued during the final pay period of the employee.

11. No shift jamming, no off-the-clock banking, and no pre-shift meetings occurred
during Mr. Martel’s final pay period. Mr. Martel’s last shift ended on June 13, 2014.

12.  Therefore, the two-year statute of limitation applies to Mr. Martel’s claims.

The Complaint was filed on June 14, 2016.
13.  NRS 608.040 does not save Mr. Martel’'s claims. “[W]hen a statute ‘is clear on

”m

its face, a court cannot go beyond the statute in determining legislative intent.” State v.

Lucero, 249 P.3d 1226, 1228 (2011) (citing Robert E. v. Justice Court, 99 Nev. 443, 445

(1983)). The Court finds NRS 608.040 is clear on its face that it does not apply to all wages,
but rather wages due for the pay period before the employee is discharged or quits.

Nothing in the statute indicates the rule applies to previously unpaid wages or exists to
create a cause of action for those wages.

14.  The two-year statute of limitation applies to: Plaintiffs’ First Cause of Action for
Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and 608.016;
Second Cause of Action for Failure to Pay Minimum Wages in Violation of the Nevada
Constitution; Third Cause of Action for Failure to Pay Overtime Wages in Violation of NRS
608.140 and 608.018; and, Fourth Cause of Action for Failure to Timely Pay All Wages Due

and Owing Upon Termination Pursuant to NRS 608.140 and 608.020-.050.
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15. Defendants met their burden and established their statute of limitation defense
to Plaintiffs’ claims as a matter of law.

16. Summary judgment should be entered on each of Mr. Martel's claims as they
are time-barred.

17.  After application of the two-year statute of limitation, Ms. Jackson-Williams’
claims remain for an eighteen-month period only.

B. CBA VALIDITY AND ABILITY TO PROVIDE OTHERWISE FOR OVERTIME
1. Validity of the CBA

18. The CBA purportedly expired by its own terms on or about May 1, 2011. The
CBA has not been extended by signature, however, GSR contends the CBA has been
extended by ratification.

19. Unsigned CBAs have been found valid and operative when an employer has

continued to treat the CBA as binding and effective and employee could not point to

evidence to the contrary. Bloom v. Universal City Studios, 933 F.2d 1013, 1991 WL 80602

at *1 (9th Cir. 1991) (unpublished); See Retail Clerks Int'l Ass’n v. Lion Dry Goods, Inc., 369

U.S. 17, 24 n. 6 (1962) (finding CBA valid even when parties did not negotiate directly and
did not consolidate signatures on one document).
20. A union will generally be held defunct if it has ceased to exist as an effective

labor organization and is no long fulfilling responsibilities in administering the contract.

Hershey Chocolate Corp., 121 NLRB 901, 911, 42 LRRM 1460 (1958); see also Pioneer Inn

Associates v. N.L.R.B., 578 F.2d 835, 839-40 (1978) (explaining inactivity, failure to monitor

contract provisions, and failure to pursue grievances may indicate a failure to administer the

contract).
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21.  Signatures on collective bargaining agreements are “not a prerequisite to

finding an employer bound to that agreement.” Line Const. Ben. Fund v. Allied Elec.

Contractors, Inc., 591 F.3d 576, 580 (7th Cir. 2010); N.L.R.B. v. Electra-Food Mach. Inc.,

621 F.2d 956, 958 (9th Cir. 1980) (holding oral agreements are sufficient to create binding
collective bargaining agreements even when written agreement is unsigned); N.L.R.B. v.

Haberman Const. Co., 641 F.2d 351, 356 (5th Cir. 1981) (en banc) (“[A] union and

employer’s adoption of a labor contract is not dependent on the reduction to writing of their
intention to be bound”).

22.  If the union and the employer continue to operate as if the CBA is operative,
the CBA is binding. Here, the union and GSR engaged in arbitration and negotiation when
mandated by the CBA. GSR continued to negotiate and arbitrate with the union on multiple
occasions. For example, Mr. Montrose confirmed he interacts with the Culinary Union
Representative Nicolaza De La Puente weekly and he was notified of at least two different
grievances in 2015. Motion, Decl. of Larry Montrose, Ex B., Ex. C. The CBA was “ratified
by the Union on November 17, 2011, and it was in effect through March 10, 2018, when a
subsequent Culinary CBA was ratified.” Motion, Decl. of Susan Heaney Hilden, 2. An
arbitration was held on August 25, 2016, in which the parties introduced the CBA as Joint
Exhibit 1. Motion, Decl. of Susan Heaney Hilden, 1 2. Following the August 25, 2016,
arbitration, the Culinary Union submitted a Post-Hearing Brief dated October 24, 2016 in
which the Union states, “Local 226 has been party to three successive collective-bargaining
agreements at the hotel casino that is now known as the Grand Sierra Resort.” Id. Plaintiffs

contend the CBA expired in May of 2011 but provide the Court with no evidence to dispute
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that the union and the GSR continued to treat the CBA as binding. Undisputed evidence
confirms the CBA was valid and operative.

2. The CBA “provides otherwise” for overtime

23.  NRS 608.018(1)-(2) governs compensation for overtime and reads:

1. An employer shall pay 1 1/2 times an employee's regular wage rate
whenever an employee who receives compensation for employment at a rate
less than 1 1/2 times the minimum rate set forth in NRS 608.250 works:

(a) More than 40 hours in any scheduled week of work; or

(b) More than 8 hours in any workday unless by mutual agreement the
employee works a scheduled 10 hours per day for 4 calendar days within any
scheduled week of work.

2. An employer shall pay 1 1/2 times an employee's regular wage rate
whenever an employee who receives compensation for employment at a rate
not less than 1 1/2 times the minimum rate set forth in NRS 608.250 works
more than 40 hours in any scheduled week of work.

NRS 608.018(1)-(2).
24.  Section 608.018(3) of the Nevada Revised Statutes provides, “[tlhe provisions
of subsections 1 and 2 do not apply to . . . () Employees covered by collective bargaining

agreements which provide otherwise for overtime . ..” NRS 608.018(3) (emphasis added).

25. The CBA provides:

The workweek pay period shall be from Friday through Thursday. For the
purposes of computing overtime, for an employee scheduled to work five (5)
days in one (1) workweek, any hours in excess of eight (8) hours in a day or
forty (40) hours in a week shall constitute overtime. For an employee
scheduled to work four (4) days in one (1) workweek, any hours worked in
excess of ten (10) hours in a day or forty (40) hours in a week shall constitute
overtime. Overtime shall be effective and paid only after the total number of
hours not worked due to early ours is first subtracted from the total number of
hours actually worked per shift, per workweek. Overtime shall not be paid
under this Section for more than one (1) reason for the same hours worked.
Employees absent for personal reasons on one (1) or more of their first five (5)
scheduled days of work in their workweek shall work at the Employer’s request
on a scheduled day off in the same workweek at straight time. If the employer
anticipates such scheduling, the Employer provide five (5) days’ advance
notice.
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This provision will remain in effect for the duration of this Agreement.
However, at the expiration of the Agreement, the Employer shall have the
right to compute and pay overtime in accordance with the provisions of
existing federal and state law, and Union employees shall not have the right
to overtime pay above and beyond the applicable federal and state law
requirements.

See Motion, Ex. 2A, p. 15.
26. CBAs “provide otherwise” for overtime payments when the CBA “contains a
negotiated provision on the same subject but different from the statutory provision.”

Firestone v. Southern California Gas Co., 219 F.3d 1063, 1067, 164 L.R.R.M. 2897, 2897

(9th Cir. 2000); Jacobs v. Mandalay Corp., 378 F. App’x 685, 687 (9th Cir. 2010) (“[S]ection

608.018 exempts from coverage those employees ‘covered by collective bargaining
agreements which provide otherwise for overtime.”).

27. The instant CBA “provides otherwise” for overtime. The CBA provides
otherwise for overtime because there are differences in both the practical effects of the
overtime provisions in NRS 608.018 and in the CBA’s overtime provisions, as well as the
textual provisions. For example, NRS 608.018(1) provides that an employer shall pay 1 1/2
times the employee’s regular wage when the employee works more than 40 hours in a week
or more than 8 hours in a day. The CBA does not specify what the pay rate shall be.
Additionally, the CBA provides for overtime regardless of the employee’s wage, while NRS
608.018 only mandates overtime for employees making more than 1 1/2 the minimum wage.
NRS 608.018 provides overtime regardless of how many days are worked in a week, while
the CBA allows overtime only when employees work five days in one workweek. NRS
608.018 does not limit overtime if an employee misses a scheduled day and works an
alternate day, however, the CBA does. Accordingly, the CBA “provides otherwise” for

overtime.
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28. The CBA “provides otherwise” for Ms. Jackson-Williams’ claim for overtime
and NRS 608.018 does not provide a legal basis for her claim.

3. Grievance Procedures of the Culinary CBA

29.  Section 301 of the Labor Management Relations Act states:

Suits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce ... may be brought
in any district court of the United States having jurisdiction of the parties....
Labor Management Relations Act of 1947 § 301(a), 29 U.S.C. § 185(a) (1982).
30. Employees may pursue claims for unpaid wages through a private cause of

action and without enforcing the claim through the Labor Commissioner. Neville v. Eighth

Judicial Dist. Court in & for Cty. of Clark, 133 Nev. 777, 782, 406 P.3d 499, 504 (2017).

31. State law rights and obligations that do not exist independently of private
agreements can be waived or altered by agreement as a result and are pre-empted by

those agreements. MGM Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 517, 728 P.2d

821, 824 (1986) (citing Allis Chalmers v. Lueck, 471 U.S. 202, 105 S.Ct. 1904 (1985)).

32.  Workers do not have to submit to arbitration procedures when redressing
grievances because a CBA provides contractual rights, but workers may have an

independent statutory right to enforce individual rights. Albertson’s, Inc. v. United Food &

Commercial Workers Union, ALF-CIO & CLC, 157 F.3d 758, 762 (9th Cir.).

33.  Whether Ms. Jackson-Williams must follow the grievance procedures
contained in the CBA depends on whether she has an independent statutory right to enforce
her claims for wages and overtime outside of the CBA. Ms. Jackson-Williams brought
claims for Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and
608.016, Failure to Pay Overtime Wages in Violation of the Nevada Constitution, Failure to

Pay Minimum Wages in Violation of NRS 608.140 and 608.018, and Failure to Pay All

19 2063




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

Wages Due and Owing Upon Termination Pursuant to NRS 608.140 and 608-040-050. The
State of Nevada provides independent statutory rights to each of Ms. Jackson-Williams’

claims through the Nevada Revised Statutes and the Nevada Constitution. Albertson’s Inc.

explains, “in filing a lawsuit under [a statute], an employee asserts independent statutory
rights . .. The distinctly separate nature of these contractual and statutory rights is not
vitiated merely because both were violated as a result of the same factual occurrence.” 157
F.3d at 761. Since there are state-law rights at issue, Ms. Jackson-Williams’ claims are not
preempted, and the claims are not mandated to proceed through the grievance procedure of
the CBA.

4. Lack of Standing to Represent Union Employees

34.  Section 159(a) of the United States Code states:

Representatives designated or selected for the purposes of collective

bargaining by the majority of the employees in a unit appropriate for such

purposes, shall be the exclusive representatives of all the employees in

such unit for the purposes of collective bargaining in respect to rates of pay,

wages, hours of employment, or other conditions of employment.
29 U.S.C. § 159(a).

35. Baristas, bartenders, and cocktail servers are represented by the Culinary
CBA,; construction workers are covered by the Operating Engineers CBA; and, technicians
are represented by the AFL-CIO Local Union. Plaintiffs, as members of the “shift jamming
class” attempt to represent union members from other sub-classes.

36. Employees may bring an action against an employer without exhausting
contractual remedies, but the employees must “prove that the union as bargaining agent

breached its duty of fair representation in its handling of the employee’s grievance.” Vaca v.

Sipes, 386 U.S. 171, 186, 87 S.Ct. 903, 914 (1967).
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37. When employees sue to vindicate “uniquely personal rights” as opposed to
rights reserved to unions like picketing, renegotiating a contract, or protesting relocation, the
employees have standing to sue on their own behalf and on behalf of other union members.

Lucas v. Bechtel Corp., 633 F.2d 757, 759 (9th Cir. 1980) (citing Hines v. Anchor Motor

Freight, Inc., 424 U.S. 554, 562, 96 S.Ct. 1048, 1055 (1976)).

38. In Bakerv. IBP, Inc., 357 F.3d 685, 690 (7th Cir. 2004), the Seventh Circuit

held that where a “suit is at its core about the adequacy of the wages [the employer] pays,”
individual employees may not represent union workers in a class action when the union has
not breached its duty of fair representation.” The court reasoned union workers “have a
representative—one that under the NLRA is supposed to be ‘exclusive’ with respect to
wages” and therefore “Plaintiffs' request to proceed on behalf of a class of all workers
shows that they seek to usurp the union's role.” 1d. at 686, 690.

39. Plaintiffs do not assert the Union has breached its duty of fair representation.
The CBA is valid and operative. Plaintiffs cannot represent those other union members who
are represented by separate unions without asserting those union representatives breached
their duty of fair representation.

C. PLAINTIFFS’ REQUEST FOR ADDITIONAL DISCOVERY
PURSUANT TO NRCP 56.

40. Nevada Rules of Civil Procedure Rule 56 provides:

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant
shows by affidavit or declaration that, for specified reasons, it cannot
present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

NRCP 56(d).
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41. A party opposing summary judgment pursuant to NRCP 56(d) has the burden
of affirmatively demonstrating by a good-faith affidavit (1) the identification of the specific
facts that further discovery would reveal; (2) the specific reasons why such evidence is
presently unavailable; and (3) how those facts would preclude summary judgment. Family

Home & Fin. Ctr., Inc. v. Fed. Home Loan Mortgage Corp.,525 F.3d 822, 827 (9th Cir.

2008); Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 657, 669-70, 262 P.3d 705, 714

(2011).

42.  Plaintiffs request additional discovery to ascertain whether the CBA is valid or
not. Plaintiffs have not provided an affidavit, have not articulated the specific reasons why
the evidence they need is unavailable to them, and have not stated how those facts would
preclude summary judgment.

V. CONCLUSION AND ORDER.

Based on the foregoing findings of fact and conclusions of law and good cause
appearing therefore,

IT IS HEREBY ORDERED summary judgment is entered in favor of GSR and against
the Plaintiffs.

DATED this 2nd day of November, 2020.

« R = 2

DISTRICT JUDGE
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT
COURT; that on the 3rd day of November, 2020, | electronically
filed the foregoing with the Clerk of the Court system which will send a notice of

electronic filing to the following:

H. JOHNSON, ESQ.
JOSHUA BUCK, ESQ.
SUSAN HILDEN, ESQ.
LEAH JONES, ESQ.
MARK THIERMAN, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

WM Beoe
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FILED
Electronically
CV16-01264

2020-11-06 12:51:3

Jacqueline Bryant

2540 Clerk of the Cou

Transaction # 8151
SUSAN HEANEY HILDEN, ESQ.
Nevada Bar No. 5358
shilden@meruelogroup.com
2500 East Second Street
Reno, Nevada 89595
Telephone: (775) 789-5362

Attorneys for Defendants

IN THE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL-
RORIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS and
WHITNEY VAUGHAN on behalf of | C2s¢ No CV16-01264
themselves and all others similarly situated,

Plaintiffs,
V.

HG STAFFING, LLC, MEI-GSR HOLDINGS,
LLC d/b/a GRAND SIERRA RESORT, and
DOES 1 through 50, inclusive,

Defendants.

NOTICE OF ENTRY OF ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT

NOTICE IS HEREBY GIVEN that an Order Granting Defendants’ Motion for Summary
Judgment filed on June 9, 2020, was entered on November 3, 2020. A copy of the Order is
attached hereto.

AFFIRMATION

Pursuant to NRS 239B.030 and 603A.040

The undersigned does hereby affirm that the preceding document in Case Number
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CV16-01264, and exhibit hereto, does not contain the personal information of any person.

Dated this 6th day of November, 2020.
SUSAN HEANEY HILDEN, ESQ.

By:  /s/Susan Heaney Hilden _
Susan Heaney Hilden Esq., Nevada Bar No. 5358
Attorney for Defendants
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PROOF OF SERVICE

CASE NAME: Martel et. al vs. HG Staffing, LLC. at el.
Court: District Court of the State of Nevada
Case No.: CV16-01264

On the date last written below, following document(s) was served as follows:

NOTICE OF ENTRY OF ORDER GRANTING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

by placing an original or true copy thereof in a sealed envelope, with sufficient
postage affixed thereto, in the United States Mail, Las Vegas, Nevada and
addressed to:
X by using the Court’s CM/ECF Electronic Notification System addressed to:
by electronic email addressed to :
by personal or hand/delivery addressed to:
By facsimile (fax) addresses to:
by Federal Express/UPS or other overnight delivery addressed to:

Mark R. Thierman, Esq.
Joshua Buck, Esq.

Leah L. Jones, Esq.
THIERMAN| BUCK LAW FIRM
7287 Lakeside Drive
Reno, Nevada 89511
Attorney for Plaintiffs

DATED the 6th day of November 2020.

/s/ Susan Heaney Hilden

297




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

FILED
Electronically
CV16-01264

2020-11-03 11:55:01 Al
Jacqueline Bryant

Clerk of the Court
CODE NO. 3370 Transaction # 8144544

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL- Case No. CV16-01264
RODRIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS and WHITNEY Dept. No. 6

VAUGHAN on behalf of themselves and all
others similarly situated,

Plaintiffs,
VS.
HG STAFFING, LLC, MEI-GSR HOLDINGS,
LLC d/b/a GRAND SIERRA RESORT, and
DOES 1 through 50, inclusive,

Defendants.

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

Before this Court is the Defendants’ Motion for Summary Judgment, or in the
Alternative, Summary Adjudication (“Motion”) filed by Defendants HG STAFFING, LLC and
MEI-GSR HOLDINGS, LLC d/b/a GRAND SIERRA RESORT (collectively, “GSR” unless
individually referenced), by and through their counsel, Cohen|Johnson|Parker|Edwards.
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Plaintiffs EDDY MARTEL (also known as MARTEL-RODRIGUEZ) (“Mr. Martel”),
MARY ANNE CAPILLA (“Ms. Capilla”), JANICE JACKSON-WILLIAMS (“Ms. Jackson-
Williams”), and WHITNEY VAUGHAN (“Ms. Vaughan”) (collectively, “Plaintiffs”), on behalf of
themselves and all others similarly situated, filed Plaintiffs’ Response to Defendants’ Motion
for Summary Judgment/Summary Adjudication (“Response”) by and through their counsel,
Thierman Buck, LLP. GSR filed its Reply in Support of Defendants’ Motion for Summary
Judgment, or in the Alternative, Summary Adjudication (“Reply”) and submitted the matter
for decision thereafter.

l. FACTUAL AND PROCEDURAL HISTORY.

This action arises out of an employment dispute between Plaintiffs, employees, and
GSR, employer, regarding wages paid by GSR to Plaintiffs and similarly situated
employees. Mr. Martel was employed as an attendant in the Bowling Center. Ms. Capilla
was employed as a dealer. Ms. Jackson-Williams was employed as a room attendant. And,
Ms. Vaughan was employed as a dancing dealer (part cards dealer, part go-go dancer).
See Class Action Complaint (“Complaint”) and First Amended Class Action Complaint
(“FAC”), generally. On June 14, 2016, Plaintiffs filed their Complaint alleging GSR
maintained the following policies, practices, and procedures which required various
employees to perform work activities without compensation:

(2) GSR’s Cash Bank Policy;

(2) Dance Class Policy;

3) Room Attendant Pre-Shift Policy;

4) Pre-Shift Meeting Policy;

Il
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(5) Uniform Policy; and,

(6) Shift Jamming Policy.

Complaint, pp. 4-8. As a result of said policies, Plaintiffs assert four (4) claims for relief
against GSR:

(2) Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and

608.016;

(2)  Failure to Pay Minimum Wages in Violation of the Nevada Constitution;

3) Failure to Pay Overtime Wages in Violation of NRS 608.140 and 608.018; and,

(4)  Failure to Timely Pay All Wages Due and Owing Upon Termination Pursuant

to NRS 608.140 and 608.020-.050.
Id., pp. 11-15.

On October 9, 2018, this Court entered its Order After Hearing Granting Defendants’
Motion to Dismiss (“Order”). The Court found Plaintiffs failed to provide sufficient
information to support their claims and granted GSR’s Motion to Dismiss. Order, pp. 9-10.
Thereatfter, Plaintiffs filed Plaintiffs’ Motion for Reconsideration of the Court’s Order Granting
Defendant’s Motion to Dismiss or in the Alternative Leave to File an Amended Complaint
(“Motion for Reconsideration”) requesting the Court reconsider its Order pursuant to NRCP
Rule 60(b). Motion for Reconsideration, p. 2. This Court entered its Order Re Motion for
Reconsideration on January 9, 2019 and denied Plaintiffs’ request on the grounds they
failed to state a claim but granted Plaintiffs leave to amend their Complaint. Order Re
Motion for Reconsideration, pp. 8-9.
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On January 29, 2019, Plaintiffs filed their FAC asserting the same four (4) claims.
Thereafter, GSR filed its Motion to Dismiss First Amended Complaint (“Motion to Dismiss”),
requesting this Court dismiss the FAC pursuant to NRCP 12(b)(5). Motion to Dismiss, p. 2.
GSR argued the claims asserted in the FAC “have no more merit than Plaintiffs’ original
claims.” Motion to Dismiss, p. 2. On June 7, 2019, the Court entered its Order Granting, in
Part, and Denying, in Part, Motion to Dismiss (“MTD Order”) concluding a two-year statute
of limitation applies to the Plaintiffs’ claims. MTD Order, p. 7. As such, the Court dismissed
all of Ms. Capilla and Ms. Vaughan’s claims, all but one (1) month of Mr. Martel’'s claims,
and all but eighteen (18) months of Ms. Jackson-Williams’ claims. MTD Order, p. 14.

On May 23, 2019, GSR filed its Motion for Summary Judgment on all Claims
Asserted by Plaintiffs Martel, Capilla and Vaugh (sic) (“First MSJ”) and argued Plaintiffs
claims are barred by claim preclusion. First MSJ, p. 4.

On June 28, 2019, GSR filed its Answer to First Amended Class Action Complaint
(“Answer”). In addition to admissions and denials to Plaintiffs’ allegations in the FAC, GSR
asserted, among other affirmative defenses: failure to state a claim; claims are barred, in
whole or in part, by the applicable statute of limitations; and, claims are barred due to GSR’s
full performance of underlying obligations. Answer, generally.

On July 8, 2019, GSR filed Defendants’ Second Motion for Summary Judgment as to
Plaintiff Martel; Motion for Summary Adjudication on Plaintiffs’ Lack of Standing to
Represent Union Employees; and Motion for Summary Judgment as to Plaintiff Jackson-
Williams (“Second MSJ”). GSR made the following arguments: (1) Mr. Martel’s claims are
time-barred; (2) Plaintiffs lack standing to represent union employees who are exclusively

represented by their unions; (3) Ms. Jackson-Williams’ claims are barred for failing to
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exhaust grievance procedures of the Culinary Collective Bargaining Agreement (“CBA”)
and/or based on federal preemption; and, (4) Ms. Jackson-Williams’ claim for overtime is
barred pursuant to NRS 608.018 because the CBA provides otherwise for overtime. See
Second MSJ, generally.

On July 9, 2019, before this Court rendered its decision on the First MSJ and Second
MSJ, GSR filed its Notice of Filing Petition for Writ of Mandamus and/or Prohibition
(“Petition”) with the Supreme Court of Nevada. In the Petition, GSR argued the dismissal of
Plaintiffs’ first, third, and fourth claims for relief is mandatory on the grounds: Plaintiffs failed
to exhaust administrative remedies as required by NRS Chapter 607; legislative mandated
remedies must be exhausted despite an implied private right of action; and, NRS 607.215
requires Plaintiffs exhaust administrative remedies before pursuing wage claims under NRS
608.005 to 608.195. See Petition, generally.

This Court entered its Order Re Stipulation to Stay All Proceedings and Toll of the
Five Year Rule (“Stipulation”) on July 17, 2019 and withdrew GSR’s pending motions for
summary judgment from submission, without prejudice, allowing renewal upon the Supreme
Court of Nevada’s decision. Stipulation, p. 9.

On May 7, 2020, the Supreme Court of Nevada entered its Order Denying Petition.

The Supreme Court of Nevada reasoned Neville v. Eighth Judicial Dist. Court held, by

necessary implication, exhaustion of administrative remedies is not required before filing an
unpaid-wage claim in district court. 133 Nev. 77, 406 P.3d 499 (2017).

On June 9, 2020, GSR filed the instant Motion and renewed the claims presented in
the Second MSJ filed on May 23, 2019. GSR asserts Mr. Martel’s claims are time-barred

because the Court’s June 7, 2019, Order Granting, in Part, and Denying, in Part, Motion to

2975




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

Dismiss found a two-year statute of limitations applies, barring claims accruing prior to June
14, 2014. Mr. Martel worked his last shift on June 12, 2014. Motion, p. 3. GSR argues Ms.
Jackson-Williams’ claims are barred for failing to exhaust grievance procedures of the
Culinary CBA and/or based on federal preemption because state law rights that can be
altered by CBAs are preempted by CBAs and employees must make use of the grievance
procedures in the CBAs or the claims will be dismissed as preempted by federal law.

Motion, p. 4; citing Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 210-20 (1985); MGM

Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 517, 728 P.2d 821, 824 (1986). GSR

contends Ms. Jackson-Williams’ claim for overtime is barred because Article 9.01 of the
CBA entitled, “WORK, SHIFTS, WORKWEEK, AND OVERTIME,” “provides otherwise” for
overtime, therefore exempting Ms. Jackson-Williams from the overtime provisions in
Sections 1 and 2 of NRS 608.018. Motion, pp. 5-6. GSR argues the Plaintiffs lack standing
to represent union employees who are exclusively represented by their respective unions.
This is so, GSR maintains, because they are not in the same unions and the bargaining
representatives of each union have not been given the opportunity to be present. Motion, p.

7; citing 29 U.S.C. § 159(a); Vaca v. Sipes, 386 U.S. 171, 186 (1967).

In the Response, Plaintiffs argue Mr. Martel’s claim is not time-barred because an
employee’s claim for unpaid wages accrues thirty (30) days after the employment
relationship ends. Response, p. 2; citing NRS 608.040-.050. Additionally, Plaintiffs argue
GSR admitted it violated overtime requirements when it sent Mr. Martel and hundreds of
other current and former employees checks for the unpaid overtime but did not pay
continuation wages as mandated by NRS 608.040 and 608.050. Id. Plaintiffs assert, based

on what they contend is black letter law, purported union employees are not required to
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exhaust internal union grievance procedures before filing suit. Response, p. 12; citing NRS
608.140 and 608.050. Plaintiffs next argue courts consistently find union and non-union
employees can sue for and on behalf of each other when all allege they are victims of
unlawful pay practices. Response, p. 13. Plaintiffs state Ms. Jackson-Williams is entitled to
statutory overtime protections because the Culinary CBA is not a valid and operable CBA
since it is an unsigned draft, and even if operable, the CBA does not provide overtime
benefits beyond those conferred by NRS 608.018. Response, pp. 17-18. Plaintiffs request
the opportunity to conduct further discovery on whether the Culinary Union and the CBA are
operational if the Court is inclined to hold the CBA is valid. Response, p. 17.

In its Reply, GSR argues Mr. Martel conceded his underlying wage claims are barred
by the applicable statute of limitation, and his derivative waiting time penalty claims under
NRS 608.040 and 608.050 fail because they are contrary to accrual of claims case law and
statutory language. Reply, p. 1. GSR argues Courts have repeatedly rejected assertions
similar to Plaintiffs’ assertion the Culinary CBA is invalid due to lack of execution. Reply, p.
2. GSR further maintains the Culinary CBA has affirmed the validity of the CBA. Id. GSR
contends during the entire term of her GSR employment Ms. Jackson-Williams was subject
to the CBA, and the CBA “provides otherwise” for overtime, disqualifying Ms. Jackson-
Williams from receiving overtime compensation. Reply, p. 9-10. GSR argues Ms. Jackson-
Williams’ claims for overtime are barred both because she did not exhaust the valid and
binding CBA grievance procedures. Reply, pp. 12-13. GSR states, pursuant to 29 U.S.C. §
159(a), the Culinary Union is the exclusive representative of the employees and Plaintiffs
have not alleged a breach of the duty of fair representation, thereby conceding Plaintiffs

cannot represent the employees. Reply, p. 16. Finally, GSR argues Plaintiffs are not
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entitled to further discovery under NRCP 56(d) because Plaintiffs failed to provide the

requisite affidavit. Reply, p. 17; citing Choy v. Ameristar Casinos, Inc., 127 Nev. 870, 872,

265 P.3d 698, 700 (2011) and Bakerink v. Orthopaedic Assocs., Ltd., 94 Nev. 428, 431, 581

P.2d 9, 11 (1978).

I. STANDARD OF REVIEW; APPLICABLE LAW AND ANALYSIS

Summary judgment is appropriate under Rule 56 of the Nevada Rules of Civil
Procedure "when the pleadings, depositions, answers to interrogatories, admissions, and
affidavits, if any, that are properly before the court demonstrate that no genuine issue of
material fact exists, and the moving party is entitled to judgment as a matter of law." Cuzze v.

Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007). A factual

dispute is genuine when the evidence is such that a rational trier of fact could return a verdict

for the nonmoving party. Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031

(2005). Further, a fact is material if the fact “might affect the outcome of the suit under the

governing law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510

(1986). The pleadings and other proof "must be construed in a light most favorable to the
nonmoving party,"” who bears the burden to "do more than simply show that there is some
metaphysical doubt as to the operative facts in order to avoid summary judgment” in favor of
the moving party. Id., 121 Nev. at 732, 121 P.3d at 1031. The substantive law controls which
factual disputes are material and will preclude summary judgment; other factual disputes are
irrelevant. 1d., 121 Nev. at 731, 121 P.3d at 1031.

The manner in which each party may satisfy its burden of production depends on
which party will bear the burden of persuasion on the challenged claim at trial. Cuzze, 123

Nev. at 602, 172 P.3d at 134. If the moving party will bear the burden of persuasion, that
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party must present evidence that would entitle it to a judgment as a matter of law in the
absence of contrary evidence. Id. If the nonmoving party will bear the burden of persuasion
at trial, the party moving for summary judgment may satisfy the burden of production in two
ways: (1) the moving party may submit evidence which negates an essential element of the
nonmoving party’s claim, or (2) the moving party may merely point out the absence of
evidence to support the nonmoving party’s case. Id. Therefore, in such instances, in order to
defeat summary judgment, the nonmoving party must transcend the pleadings and, by
affidavit or other admissible evidence, introduce specific facts that show a genuine issue of
material fact. Id. “The non-moving party must not simply rely on the pleadings and must do

more than make ‘conclusory allegations [in] an affidavit.” Choi v. 8" Bridge Capital, 2020

WL1446700, Slip Copy, March 25, 2020 (C.D. Cal.), citing, Lujan v. Nat'| Wildlife Fed’n, 497

U.S. 871, 888, 110 S.Ct. 3177, 3188 (1990); see also, Celotex Corp. v. Catrett, 477 U.S. 317,

324,106 S.Ct. 2548, 2553 (1986). “Summary judgment must be granted for the moving
party if the nonmoving party ‘fails to make showing sufficient to establish an element essential
to that party’s case, and on which that party bears the burden of proof at trial.” Choi v. 8"

Bridge Capital, 2020 WL1446700, Slip Copy, March 25, 2020 (citing same).

In this case, GSR is the moving party that may submit evidence negating an essential
element of Plaintiffs’ claims, point out the absence of evidence, or establish the elements of
a defense. Plaintiffs are the nonmoving party who must introduce specific facts that show a
genuine issue of material fact exists.

/1
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Pursuant to NRCP 56, even if the undisputed factual matters are established, a party

must still establish the party is entitled to judgment as a matter of law. Kuptz-Blinkinsop v.

Blinkinsop, 136 Nev. __ ,  ,466 P.3d 1271, 1273 (2020) (citing Wood v. Safeway, Inc.,

121 Nev. at 729, 121 P.3d at 1029 (2005)).

[I. FINDINGS OF UNDISPUTED MATERIAL FACT.

The Court finds the following material facts are undisputed:

1. The Complaint was filed in this matter on June 14, 2016.

2. GSR is an employer. FAC, { 10; Answer, | 8.

3. Mr. Martel was employed from on or about January 25, 2012 through June
13, 2014. FAC, 1 20, 34, 49; Motion, p. 2; Response, p. 6.

4. Mr. Martel was employed as an arcade attendant and was not covered by a
union or a collective bargaining agreement. Response, p. 7.

5. Mr. Martel voluntarily resigned from his employment with GSR on June 14,
2014. Decl. of Eddy Martel-Rodriguez, 1 4; Reply, p. 3, n.1.

6. Mr. Martel’s timeclock indicates he clocked into his final shift at GSR at 6:10
p.m. on June 12, 2014. Mr. Martel clocked out on June 13, 2014 at 12:26 a.m. Motion, p.
2, Ex. 1, Decl. of Eric Candela; Response, p. 6.

7. Mr. Martel was paid every two weeks and last paycheck was paid on June 16,
2014. Reply, Ex. 1, Decl. of Cynthia Williams, | 3.

8. Ms. Jackson-Williams was employed as a guest attendant from April 2014,
through December, 2015. FAC, 1 6; Motion, p. 2; Response, p. 7.

9. The Culinary CBA is unsigned. Motion, p. 7, n.1; Response, p. 16; Decl. of

Susan Heaney Hilden, 2.
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10.  Article 9.01 of the Culinary CBA provides:

The workweek pay period shall be from Friday through Thursday. For

purposes of computing overtime, for an employee scheduled to work five (5)

days in one (1) workweek, any hours in excess of eight (8) hours in a day or

forty (40) hours in a week shall constitute overtime. For an employee

scheduled to work four (4) days in one (1) workweek, any hours worked in

excess of ten (10) hours in a day or forty (40) hours in a week shall constitute

overtime. . . . Employees absent for personal reasons on one (1) or more of

their first five (5) scheduled days of work in their workweek shall work at the

Employee’s request on a scheduled day off in the same workweek at straight

time.

Motion, p. 6; Motion, Ex. 2, Decl. of Susan Hilden, Ex. 1; Response, pp. 18-19.

11. Pursuant to the Operating Engineers CBA, GSR recognizes the International
Union of Operating Engineers Stationary Local No. 39 AFL-CIO as “the exclusive bargaining
representative for . . . all draftsmen, carpenters, engineers, locksmiths, painters, upholsters,
certified pool operators and engineering department laborers.” Motion, Ex. 2, Decl. of
Susan Hilden, { 11; Response, p. 6.

12. Pursuant to the IATSE CBA, GSR recognizes the International Alliance of
Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied Crafts of the
United States, its Territories and Canada, AFL-CIO, CLC LOCAL Union No. 362 (“IATSE”)
as “the Exclusive collective bargaining representative for . . . all entertainment department
employees performing carpentry, electrical, electronic, sound and property work, including
stage hands, stage technicians, stage laborers, lounge technicians, convention technicians,
spotlight operators and technicians, stage electricians, sound personnel, projectionists,
operators of all audio-visual equipment used in connection with the Employer’'s
entertainment and convention operations and all wardrobe personnel . ..” Motion, Ex. 2,

Decl. of Susan Hilden, 12; Response, p. 6.

/1
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13.  The Culinary Union has filed grievances under the Culinary CBA, and
arbitrations have taken place. Motion, Ex. 2, Decl. of Susan Heaney Hilden, 11 3-7; Ex. 3,
Decl. of Larry Montrose, { 5.

14.  To the extent any of the following conclusions of law include, or may be
construed to include, findings of fact, they are incorporated here.

V. CONCLUSIONS OF LAW.

To the extent any of the foregoing findings of fact constitute, or may be construed
to constitute, conclusions of law they are incorporated here:

A. STATUTE OF LIMITATION.

1. The Minimum Wage Act (MWA) guarantees employees payment of a specified
minimum wage and gives an employee whose employer violates the MWA the right to bring

an action against his or her employer in Nevada. Perry v. Terrible Herbst, Inc., 383 P.3d

257, 258 (2016).

2. A two-year statute of limitation applies to actions for failure to pay the
minimum wage in violation of the Nevada constitution. Id. at 262.

3. The two-year statute of limitation period applies to NRS 608 statutory wage
claims that are analogous to a cause of action for failure to pay an employee the lawful
minimum wage. Id.

4. NRS 608.040 provides:

1. If an employer fails to pay:

(a) Within 3 days after the wages or compensation of a discharged
employee becomes due; or

(b) On the day the wages or compensation is due to an employee who
resigns or quits, the wages or compensation of the employee continues at the
same rate from the day the employee resigned, quit or was discharged until
paid or for 30 days, whichever is less.
2. Any employee who secretes or absents himself or herself to avoid
payment of his or her wages or compensation, or refuses to accept them when
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fully tendered to him or her, is not entitled to receive the payment thereof for
the time he or she secretes or absents himself or herself to avoid payment.

NRS 608.040.
5. NRS 608.050 provides:

1. Whenever an employer of labor shall discharge or lay off employees
without first paying them the amount of any wages or salary then due them, in
cash and lawful money of the United States, or its equivalent, or shall fail, or
refuse on demand, to pay them in like money, or its equivalent, the amount of
any wages or salary at the time the same becomes due and owing to them
under their contract of employment, whether employed by the hour, day, week
or month, each of the employees may charge and collect wages in the sum
agreed upon in the contract of employment for each day the employer is in
default, until the employee is paid in full, without rendering any service
therefor; but the employee shall cease to draw such wages or salary 30 days
after such default.

2. Every employee shall have a lien as provided in NRS 108.221 to
108.246, inclusive, and all other rights and remedies for the protection and
enforcement of such salary or wages as the employee would have been
entitled to had the employee rendered services therefor in the manner as last
employed.

NRS 608.050.
6. When a derivative claim is dependent on the success of an underlying claim
and the underlying “claim having not been established,” then the derivative claim “must fail

as well.” Turner v. Mandalay Sports Entm’t, LLC, 124 Nev. 213, 222 n.31, 180 P.3d 1172,

1178 n.31 (2008).

7. A two-year statute of limitation applies to the claims in this action. Claims
which accrued prior to June 14, 2014 are therefore barred by the statute of limitation. See
Order Granting, in Part, and Denying, in Part, Motion to Dismiss pp. 7-11.

8. Mr. Martel maintains his fourth cause of action for waiting time penalties under
NRS 608.040 and 608.050 is timely because his cause of action did not accrue until thirty

(30) days after his last day of work.
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9. Based on its plain language, NRS 608.050 is inapplicable to Mr. Martel.
Section 608.050 applies to employees who are discharged or laid off by their employer.
See NRS 608.050(1). Mr. Martel resigned from his job.

10.  Section 608.040 of the Nevada Revised Statutes does not apply to wages that
are not accrued during the final pay period of the employee.

11. No shift jamming, no off-the-clock banking, and no pre-shift meetings occurred
during Mr. Martel’s final pay period. Mr. Martel’s last shift ended on June 13, 2014.

12.  Therefore, the two-year statute of limitation applies to Mr. Martel’s claims.

The Complaint was filed on June 14, 2016.
13.  NRS 608.040 does not save Mr. Martel’'s claims. “[W]hen a statute ‘is clear on

”m

its face, a court cannot go beyond the statute in determining legislative intent.” State v.

Lucero, 249 P.3d 1226, 1228 (2011) (citing Robert E. v. Justice Court, 99 Nev. 443, 445

(1983)). The Court finds NRS 608.040 is clear on its face that it does not apply to all wages,
but rather wages due for the pay period before the employee is discharged or quits.

Nothing in the statute indicates the rule applies to previously unpaid wages or exists to
create a cause of action for those wages.

14.  The two-year statute of limitation applies to: Plaintiffs’ First Cause of Action for
Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and 608.016;
Second Cause of Action for Failure to Pay Minimum Wages in Violation of the Nevada
Constitution; Third Cause of Action for Failure to Pay Overtime Wages in Violation of NRS
608.140 and 608.018; and, Fourth Cause of Action for Failure to Timely Pay All Wages Due

and Owing Upon Termination Pursuant to NRS 608.140 and 608.020-.050.
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15. Defendants met their burden and established their statute of limitation defense
to Plaintiffs’ claims as a matter of law.

16. Summary judgment should be entered on each of Mr. Martel's claims as they
are time-barred.

17.  After application of the two-year statute of limitation, Ms. Jackson-Williams’
claims remain for an eighteen-month period only.

B. CBA VALIDITY AND ABILITY TO PROVIDE OTHERWISE FOR OVERTIME
1. Validity of the CBA

18. The CBA purportedly expired by its own terms on or about May 1, 2011. The
CBA has not been extended by signature, however, GSR contends the CBA has been
extended by ratification.

19. Unsigned CBAs have been found valid and operative when an employer has

continued to treat the CBA as binding and effective and employee could not point to

evidence to the contrary. Bloom v. Universal City Studios, 933 F.2d 1013, 1991 WL 80602

at *1 (9th Cir. 1991) (unpublished); See Retail Clerks Int'l Ass’n v. Lion Dry Goods, Inc., 369

U.S. 17, 24 n. 6 (1962) (finding CBA valid even when parties did not negotiate directly and
did not consolidate signatures on one document).
20. A union will generally be held defunct if it has ceased to exist as an effective

labor organization and is no long fulfilling responsibilities in administering the contract.

Hershey Chocolate Corp., 121 NLRB 901, 911, 42 LRRM 1460 (1958); see also Pioneer Inn

Associates v. N.L.R.B., 578 F.2d 835, 839-40 (1978) (explaining inactivity, failure to monitor

contract provisions, and failure to pursue grievances may indicate a failure to administer the

contract).
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21.  Signatures on collective bargaining agreements are “not a prerequisite to

finding an employer bound to that agreement.” Line Const. Ben. Fund v. Allied Elec.

Contractors, Inc., 591 F.3d 576, 580 (7th Cir. 2010); N.L.R.B. v. Electra-Food Mach. Inc.,

621 F.2d 956, 958 (9th Cir. 1980) (holding oral agreements are sufficient to create binding
collective bargaining agreements even when written agreement is unsigned); N.L.R.B. v.

Haberman Const. Co., 641 F.2d 351, 356 (5th Cir. 1981) (en banc) (“[A] union and

employer’s adoption of a labor contract is not dependent on the reduction to writing of their
intention to be bound”).

22.  If the union and the employer continue to operate as if the CBA is operative,
the CBA is binding. Here, the union and GSR engaged in arbitration and negotiation when
mandated by the CBA. GSR continued to negotiate and arbitrate with the union on multiple
occasions. For example, Mr. Montrose confirmed he interacts with the Culinary Union
Representative Nicolaza De La Puente weekly and he was notified of at least two different
grievances in 2015. Motion, Decl. of Larry Montrose, Ex B., Ex. C. The CBA was “ratified
by the Union on November 17, 2011, and it was in effect through March 10, 2018, when a
subsequent Culinary CBA was ratified.” Motion, Decl. of Susan Heaney Hilden, 2. An
arbitration was held on August 25, 2016, in which the parties introduced the CBA as Joint
Exhibit 1. Motion, Decl. of Susan Heaney Hilden, 1 2. Following the August 25, 2016,
arbitration, the Culinary Union submitted a Post-Hearing Brief dated October 24, 2016 in
which the Union states, “Local 226 has been party to three successive collective-bargaining
agreements at the hotel casino that is now known as the Grand Sierra Resort.” Id. Plaintiffs

contend the CBA expired in May of 2011 but provide the Court with no evidence to dispute
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that the union and the GSR continued to treat the CBA as binding. Undisputed evidence
confirms the CBA was valid and operative.

2. The CBA “provides otherwise” for overtime

23.  NRS 608.018(1)-(2) governs compensation for overtime and reads:

1. An employer shall pay 1 1/2 times an employee's regular wage rate
whenever an employee who receives compensation for employment at a rate
less than 1 1/2 times the minimum rate set forth in NRS 608.250 works:

(a) More than 40 hours in any scheduled week of work; or

(b) More than 8 hours in any workday unless by mutual agreement the
employee works a scheduled 10 hours per day for 4 calendar days within any
scheduled week of work.

2. An employer shall pay 1 1/2 times an employee's regular wage rate
whenever an employee who receives compensation for employment at a rate
not less than 1 1/2 times the minimum rate set forth in NRS 608.250 works
more than 40 hours in any scheduled week of work.

NRS 608.018(1)-(2).
24.  Section 608.018(3) of the Nevada Revised Statutes provides, “[tlhe provisions
of subsections 1 and 2 do not apply to . . . () Employees covered by collective bargaining

agreements which provide otherwise for overtime . ..” NRS 608.018(3) (emphasis added).

25. The CBA provides:

The workweek pay period shall be from Friday through Thursday. For the
purposes of computing overtime, for an employee scheduled to work five (5)
days in one (1) workweek, any hours in excess of eight (8) hours in a day or
forty (40) hours in a week shall constitute overtime. For an employee
scheduled to work four (4) days in one (1) workweek, any hours worked in
excess of ten (10) hours in a day or forty (40) hours in a week shall constitute
overtime. Overtime shall be effective and paid only after the total number of
hours not worked due to early ours is first subtracted from the total number of
hours actually worked per shift, per workweek. Overtime shall not be paid
under this Section for more than one (1) reason for the same hours worked.
Employees absent for personal reasons on one (1) or more of their first five (5)
scheduled days of work in their workweek shall work at the Employer’s request
on a scheduled day off in the same workweek at straight time. If the employer
anticipates such scheduling, the Employer provide five (5) days’ advance
notice.

17 2087




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

This provision will remain in effect for the duration of this Agreement.
However, at the expiration of the Agreement, the Employer shall have the
right to compute and pay overtime in accordance with the provisions of
existing federal and state law, and Union employees shall not have the right
to overtime pay above and beyond the applicable federal and state law
requirements.

See Motion, Ex. 2A, p. 15.
26. CBAs “provide otherwise” for overtime payments when the CBA “contains a
negotiated provision on the same subject but different from the statutory provision.”

Firestone v. Southern California Gas Co., 219 F.3d 1063, 1067, 164 L.R.R.M. 2897, 2897

(9th Cir. 2000); Jacobs v. Mandalay Corp., 378 F. App’x 685, 687 (9th Cir. 2010) (“[S]ection

608.018 exempts from coverage those employees ‘covered by collective bargaining
agreements which provide otherwise for overtime.”).

27. The instant CBA “provides otherwise” for overtime. The CBA provides
otherwise for overtime because there are differences in both the practical effects of the
overtime provisions in NRS 608.018 and in the CBA’s overtime provisions, as well as the
textual provisions. For example, NRS 608.018(1) provides that an employer shall pay 1 1/2
times the employee’s regular wage when the employee works more than 40 hours in a week
or more than 8 hours in a day. The CBA does not specify what the pay rate shall be.
Additionally, the CBA provides for overtime regardless of the employee’s wage, while NRS
608.018 only mandates overtime for employees making more than 1 1/2 the minimum wage.
NRS 608.018 provides overtime regardless of how many days are worked in a week, while
the CBA allows overtime only when employees work five days in one workweek. NRS
608.018 does not limit overtime if an employee misses a scheduled day and works an
alternate day, however, the CBA does. Accordingly, the CBA “provides otherwise” for

overtime.
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28. The CBA “provides otherwise” for Ms. Jackson-Williams’ claim for overtime
and NRS 608.018 does not provide a legal basis for her claim.

3. Grievance Procedures of the Culinary CBA

29.  Section 301 of the Labor Management Relations Act states:

Suits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce ... may be brought
in any district court of the United States having jurisdiction of the parties....
Labor Management Relations Act of 1947 § 301(a), 29 U.S.C. § 185(a) (1982).
30. Employees may pursue claims for unpaid wages through a private cause of

action and without enforcing the claim through the Labor Commissioner. Neville v. Eighth

Judicial Dist. Court in & for Cty. of Clark, 133 Nev. 777, 782, 406 P.3d 499, 504 (2017).

31. State law rights and obligations that do not exist independently of private
agreements can be waived or altered by agreement as a result and are pre-empted by

those agreements. MGM Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 517, 728 P.2d

821, 824 (1986) (citing Allis Chalmers v. Lueck, 471 U.S. 202, 105 S.Ct. 1904 (1985)).

32.  Workers do not have to submit to arbitration procedures when redressing
grievances because a CBA provides contractual rights, but workers may have an

independent statutory right to enforce individual rights. Albertson’s, Inc. v. United Food &

Commercial Workers Union, ALF-CIO & CLC, 157 F.3d 758, 762 (9th Cir.).

33.  Whether Ms. Jackson-Williams must follow the grievance procedures
contained in the CBA depends on whether she has an independent statutory right to enforce
her claims for wages and overtime outside of the CBA. Ms. Jackson-Williams brought
claims for Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and
608.016, Failure to Pay Overtime Wages in Violation of the Nevada Constitution, Failure to

Pay Minimum Wages in Violation of NRS 608.140 and 608.018, and Failure to Pay All
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Wages Due and Owing Upon Termination Pursuant to NRS 608.140 and 608-040-050. The
State of Nevada provides independent statutory rights to each of Ms. Jackson-Williams’

claims through the Nevada Revised Statutes and the Nevada Constitution. Albertson’s Inc.

explains, “in filing a lawsuit under [a statute], an employee asserts independent statutory
rights . .. The distinctly separate nature of these contractual and statutory rights is not
vitiated merely because both were violated as a result of the same factual occurrence.” 157
F.3d at 761. Since there are state-law rights at issue, Ms. Jackson-Williams’ claims are not
preempted, and the claims are not mandated to proceed through the grievance procedure of
the CBA.

4. Lack of Standing to Represent Union Employees

34.  Section 159(a) of the United States Code states:

Representatives designated or selected for the purposes of collective

bargaining by the majority of the employees in a unit appropriate for such

purposes, shall be the exclusive representatives of all the employees in

such unit for the purposes of collective bargaining in respect to rates of pay,

wages, hours of employment, or other conditions of employment.
29 U.S.C. § 159(a).

35. Baristas, bartenders, and cocktail servers are represented by the Culinary
CBA,; construction workers are covered by the Operating Engineers CBA; and, technicians
are represented by the AFL-CIO Local Union. Plaintiffs, as members of the “shift jamming
class” attempt to represent union members from other sub-classes.

36. Employees may bring an action against an employer without exhausting
contractual remedies, but the employees must “prove that the union as bargaining agent

breached its duty of fair representation in its handling of the employee’s grievance.” Vaca v.

Sipes, 386 U.S. 171, 186, 87 S.Ct. 903, 914 (1967).
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37. When employees sue to vindicate “uniquely personal rights” as opposed to
rights reserved to unions like picketing, renegotiating a contract, or protesting relocation, the
employees have standing to sue on their own behalf and on behalf of other union members.

Lucas v. Bechtel Corp., 633 F.2d 757, 759 (9th Cir. 1980) (citing Hines v. Anchor Motor

Freight, Inc., 424 U.S. 554, 562, 96 S.Ct. 1048, 1055 (1976)).

38. In Bakerv. IBP, Inc., 357 F.3d 685, 690 (7th Cir. 2004), the Seventh Circuit

held that where a “suit is at its core about the adequacy of the wages [the employer] pays,”
individual employees may not represent union workers in a class action when the union has
not breached its duty of fair representation.” The court reasoned union workers “have a
representative—one that under the NLRA is supposed to be ‘exclusive’ with respect to
wages” and therefore “Plaintiffs' request to proceed on behalf of a class of all workers
shows that they seek to usurp the union's role.” 1d. at 686, 690.

39. Plaintiffs do not assert the Union has breached its duty of fair representation.
The CBA is valid and operative. Plaintiffs cannot represent those other union members who
are represented by separate unions without asserting those union representatives breached
their duty of fair representation.

C. PLAINTIFFS’ REQUEST FOR ADDITIONAL DISCOVERY
PURSUANT TO NRCP 56.

40. Nevada Rules of Civil Procedure Rule 56 provides:

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant
shows by affidavit or declaration that, for specified reasons, it cannot
present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

NRCP 56(d).
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41. A party opposing summary judgment pursuant to NRCP 56(d) has the burden
of affirmatively demonstrating by a good-faith affidavit (1) the identification of the specific
facts that further discovery would reveal; (2) the specific reasons why such evidence is
presently unavailable; and (3) how those facts would preclude summary judgment. Family

Home & Fin. Ctr., Inc. v. Fed. Home Loan Mortgage Corp.,525 F.3d 822, 827 (9th Cir.

2008); Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 657, 669-70, 262 P.3d 705, 714

(2011).

42.  Plaintiffs request additional discovery to ascertain whether the CBA is valid or
not. Plaintiffs have not provided an affidavit, have not articulated the specific reasons why
the evidence they need is unavailable to them, and have not stated how those facts would
preclude summary judgment.

V. CONCLUSION AND ORDER.

Based on the foregoing findings of fact and conclusions of law and good cause
appearing therefore,

IT IS HEREBY ORDERED summary judgment is entered in favor of GSR and against
the Plaintiffs.

DATED this 2nd day of November, 2020.

« R = 2

DISTRICT JUDGE
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT
COURT; that on the 3rd day of November, 2020, | electronically
filed the foregoing with the Clerk of the Court system which will send a notice of

electronic filing to the following:

H. JOHNSON, ESQ.
JOSHUA BUCK, ESQ.
SUSAN HILDEN, ESQ.
LEAH JONES, ESQ.
MARK THIERMAN, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

WM Beoe
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Jacqueline Bryant
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THIERMAN BUCK LLP
7287 Lakeside Drive
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Tel. (775) 284-1500
Fax. (775) 703-5027

Attorneys for Plaintiffs-Petitioners

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL- |Case No.: 16-cv-01264
RODRIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS, and
WHITNEY VAUGHAN on behalf of
themselves and all others similarly situated,

PLAINTIFFS’-PETITIONERS’ NOTICE
OF APPEAL PURSUANT TO NRAP
3(c)
Plaintiffs-Appellants,

HG STAFFING, LLC, MEI-GSR HOLDINGS
LLC d/b/a GRAND SIERRA RESORT

Defendants-Respondents

NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN THAT Plaintiffs-Petitioners EDDY MARTEL (also
known as MARTEL-RODRIGUEZ), MARY ANNE CAPILLA, JANICE JACKSON-
WILLIAMS, and WHITNEY VAUGHAN (“Plaintiffs-Petitioners”) on behalf of themselves
and all others similarly situated, hereby appeal to the Supreme Court of Nevada from
the Second Judicial District Court’'s November 2, 2020 Order and the Second Judicial
District Court’s June 7, 2019 Order.
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1. A copy of the 11/2/20 Order Granting Motion for Summary Judgment is
attached as Exhibit 1.
2. A copy of the 6/7/19 Order Granting in Part and Denying in Part
Defendants’ Motion to Dismiss is as Exhibit 2.
AFFIRMATION
The undersigned does hereby affirm that the proceeding document to be filed in
the Second Judicial District Court in the State of Nevada, County of Washoe, does not

contain the social security number of any person.

DATED: November 25, 2020 Respectfully Submitted,

THIERMAN BUCK LLP

/s/Leah L. Jones

Mark R. Thierman

Joshua D. Buck

Leah L. Jones

Joshua R. Hendrickson
Attorneys for Plaintiffs-Petitioners
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INDEX OF EXHIBITS

Exhibit No. Description Pages
1. November 2, 2020 Order Granting 24
Motion for Summary Judgment
2. June 7, 2019 Order Granting in Part and Denying in 16

Part Defendants’ Motion to Dismiss
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that on this date | electronically filed the
foregoing PLAINTIFFS’-PETITIONERS’ NOTICE OF APPEAL PURSUANT TO NRAP
3(c) with the Clerk of the Court by using the e-Flex filing system which will send a notice

of electronic filing to the following:

H. JOHNSON, ESQ. for HG STAFFING, LLC, et al
SUSAN HILDEN, ESQ. for HG STAFFING, LLC, et al

Pursuant to NRCP 5(b), | hereby further certify that service of the foregoing was
also made by depositing a true and correct copy of the same for mailing, first class mail,

postage prepaid thereon, at Reno, Nevada to the following:

Chris Davis, Esqg.
2500 East Second Street
Reno, NV 89595

Attorney for Defendants

DATED this 25" day of November, 2020

[s/ Brittany Manning
An Employee of Thierman Buck LLP
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FILED
Electronically
CV16-01264

2020-11-03 11:55:01 Al
Jacqueline Bryant

Clerk of the Court
CODE NO. 3370 Transaction # 8144544

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL- Case No. CV16-01264
RODRIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS and WHITNEY Dept. No. 6

VAUGHAN on behalf of themselves and all
others similarly situated,

Plaintiffs,
VS.
HG STAFFING, LLC, MEI-GSR HOLDINGS,
LLC d/b/a GRAND SIERRA RESORT, and
DOES 1 through 50, inclusive,

Defendants.

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

Before this Court is the Defendants’ Motion for Summary Judgment, or in the
Alternative, Summary Adjudication (“Motion”) filed by Defendants HG STAFFING, LLC and
MEI-GSR HOLDINGS, LLC d/b/a GRAND SIERRA RESORT (collectively, “GSR” unless
individually referenced), by and through their counsel, Cohen|Johnson|Parker|Edwards.
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Plaintiffs EDDY MARTEL (also known as MARTEL-RODRIGUEZ) (“Mr. Martel”),
MARY ANNE CAPILLA (“Ms. Capilla”), JANICE JACKSON-WILLIAMS (“Ms. Jackson-
Williams”), and WHITNEY VAUGHAN (“Ms. Vaughan”) (collectively, “Plaintiffs”), on behalf of
themselves and all others similarly situated, filed Plaintiffs’ Response to Defendants’ Motion
for Summary Judgment/Summary Adjudication (“Response”) by and through their counsel,
Thierman Buck, LLP. GSR filed its Reply in Support of Defendants’ Motion for Summary
Judgment, or in the Alternative, Summary Adjudication (“Reply”) and submitted the matter
for decision thereafter.

l. FACTUAL AND PROCEDURAL HISTORY.

This action arises out of an employment dispute between Plaintiffs, employees, and
GSR, employer, regarding wages paid by GSR to Plaintiffs and similarly situated
employees. Mr. Martel was employed as an attendant in the Bowling Center. Ms. Capilla
was employed as a dealer. Ms. Jackson-Williams was employed as a room attendant. And,
Ms. Vaughan was employed as a dancing dealer (part cards dealer, part go-go dancer).
See Class Action Complaint (“Complaint”) and First Amended Class Action Complaint
(“FAC”), generally. On June 14, 2016, Plaintiffs filed their Complaint alleging GSR
maintained the following policies, practices, and procedures which required various
employees to perform work activities without compensation:

(2) GSR’s Cash Bank Policy;

(2) Dance Class Policy;

3) Room Attendant Pre-Shift Policy;

4) Pre-Shift Meeting Policy;

Il
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(5) Uniform Policy; and,

(6) Shift Jamming Policy.

Complaint, pp. 4-8. As a result of said policies, Plaintiffs assert four (4) claims for relief
against GSR:

(2) Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and

608.016;

(2)  Failure to Pay Minimum Wages in Violation of the Nevada Constitution;

3) Failure to Pay Overtime Wages in Violation of NRS 608.140 and 608.018; and,

(4)  Failure to Timely Pay All Wages Due and Owing Upon Termination Pursuant

to NRS 608.140 and 608.020-.050.
Id., pp. 11-15.

On October 9, 2018, this Court entered its Order After Hearing Granting Defendants’
Motion to Dismiss (“Order”). The Court found Plaintiffs failed to provide sufficient
information to support their claims and granted GSR’s Motion to Dismiss. Order, pp. 9-10.
Thereatfter, Plaintiffs filed Plaintiffs’ Motion for Reconsideration of the Court’s Order Granting
Defendant’s Motion to Dismiss or in the Alternative Leave to File an Amended Complaint
(“Motion for Reconsideration”) requesting the Court reconsider its Order pursuant to NRCP
Rule 60(b). Motion for Reconsideration, p. 2. This Court entered its Order Re Motion for
Reconsideration on January 9, 2019 and denied Plaintiffs’ request on the grounds they
failed to state a claim but granted Plaintiffs leave to amend their Complaint. Order Re
Motion for Reconsideration, pp. 8-9.

11
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On January 29, 2019, Plaintiffs filed their FAC asserting the same four (4) claims.
Thereafter, GSR filed its Motion to Dismiss First Amended Complaint (“Motion to Dismiss”),
requesting this Court dismiss the FAC pursuant to NRCP 12(b)(5). Motion to Dismiss, p. 2.
GSR argued the claims asserted in the FAC “have no more merit than Plaintiffs’ original
claims.” Motion to Dismiss, p. 2. On June 7, 2019, the Court entered its Order Granting, in
Part, and Denying, in Part, Motion to Dismiss (“MTD Order”) concluding a two-year statute
of limitation applies to the Plaintiffs’ claims. MTD Order, p. 7. As such, the Court dismissed
all of Ms. Capilla and Ms. Vaughan’s claims, all but one (1) month of Mr. Martel’'s claims,
and all but eighteen (18) months of Ms. Jackson-Williams’ claims. MTD Order, p. 14.

On May 23, 2019, GSR filed its Motion for Summary Judgment on all Claims
Asserted by Plaintiffs Martel, Capilla and Vaugh (sic) (“First MSJ”) and argued Plaintiffs
claims are barred by claim preclusion. First MSJ, p. 4.

On June 28, 2019, GSR filed its Answer to First Amended Class Action Complaint
(“Answer”). In addition to admissions and denials to Plaintiffs’ allegations in the FAC, GSR
asserted, among other affirmative defenses: failure to state a claim; claims are barred, in
whole or in part, by the applicable statute of limitations; and, claims are barred due to GSR’s
full performance of underlying obligations. Answer, generally.

On July 8, 2019, GSR filed Defendants’ Second Motion for Summary Judgment as to
Plaintiff Martel; Motion for Summary Adjudication on Plaintiffs’ Lack of Standing to
Represent Union Employees; and Motion for Summary Judgment as to Plaintiff Jackson-
Williams (“Second MSJ”). GSR made the following arguments: (1) Mr. Martel’s claims are
time-barred; (2) Plaintiffs lack standing to represent union employees who are exclusively

represented by their unions; (3) Ms. Jackson-Williams’ claims are barred for failing to

3002




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

exhaust grievance procedures of the Culinary Collective Bargaining Agreement (“CBA”)
and/or based on federal preemption; and, (4) Ms. Jackson-Williams’ claim for overtime is
barred pursuant to NRS 608.018 because the CBA provides otherwise for overtime. See
Second MSJ, generally.

On July 9, 2019, before this Court rendered its decision on the First MSJ and Second
MSJ, GSR filed its Notice of Filing Petition for Writ of Mandamus and/or Prohibition
(“Petition”) with the Supreme Court of Nevada. In the Petition, GSR argued the dismissal of
Plaintiffs’ first, third, and fourth claims for relief is mandatory on the grounds: Plaintiffs failed
to exhaust administrative remedies as required by NRS Chapter 607; legislative mandated
remedies must be exhausted despite an implied private right of action; and, NRS 607.215
requires Plaintiffs exhaust administrative remedies before pursuing wage claims under NRS
608.005 to 608.195. See Petition, generally.

This Court entered its Order Re Stipulation to Stay All Proceedings and Toll of the
Five Year Rule (“Stipulation”) on July 17, 2019 and withdrew GSR’s pending motions for
summary judgment from submission, without prejudice, allowing renewal upon the Supreme
Court of Nevada’s decision. Stipulation, p. 9.

On May 7, 2020, the Supreme Court of Nevada entered its Order Denying Petition.

The Supreme Court of Nevada reasoned Neville v. Eighth Judicial Dist. Court held, by

necessary implication, exhaustion of administrative remedies is not required before filing an
unpaid-wage claim in district court. 133 Nev. 77, 406 P.3d 499 (2017).

On June 9, 2020, GSR filed the instant Motion and renewed the claims presented in
the Second MSJ filed on May 23, 2019. GSR asserts Mr. Martel’s claims are time-barred

because the Court’s June 7, 2019, Order Granting, in Part, and Denying, in Part, Motion to
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Dismiss found a two-year statute of limitations applies, barring claims accruing prior to June
14, 2014. Mr. Martel worked his last shift on June 12, 2014. Motion, p. 3. GSR argues Ms.
Jackson-Williams’ claims are barred for failing to exhaust grievance procedures of the
Culinary CBA and/or based on federal preemption because state law rights that can be
altered by CBAs are preempted by CBAs and employees must make use of the grievance
procedures in the CBAs or the claims will be dismissed as preempted by federal law.

Motion, p. 4; citing Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 210-20 (1985); MGM

Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 517, 728 P.2d 821, 824 (1986). GSR

contends Ms. Jackson-Williams’ claim for overtime is barred because Article 9.01 of the
CBA entitled, “WORK, SHIFTS, WORKWEEK, AND OVERTIME,” “provides otherwise” for
overtime, therefore exempting Ms. Jackson-Williams from the overtime provisions in
Sections 1 and 2 of NRS 608.018. Motion, pp. 5-6. GSR argues the Plaintiffs lack standing
to represent union employees who are exclusively represented by their respective unions.
This is so, GSR maintains, because they are not in the same unions and the bargaining
representatives of each union have not been given the opportunity to be present. Motion, p.

7; citing 29 U.S.C. § 159(a); Vaca v. Sipes, 386 U.S. 171, 186 (1967).

In the Response, Plaintiffs argue Mr. Martel’s claim is not time-barred because an
employee’s claim for unpaid wages accrues thirty (30) days after the employment
relationship ends. Response, p. 2; citing NRS 608.040-.050. Additionally, Plaintiffs argue
GSR admitted it violated overtime requirements when it sent Mr. Martel and hundreds of
other current and former employees checks for the unpaid overtime but did not pay
continuation wages as mandated by NRS 608.040 and 608.050. Id. Plaintiffs assert, based

on what they contend is black letter law, purported union employees are not required to
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exhaust internal union grievance procedures before filing suit. Response, p. 12; citing NRS
608.140 and 608.050. Plaintiffs next argue courts consistently find union and non-union
employees can sue for and on behalf of each other when all allege they are victims of
unlawful pay practices. Response, p. 13. Plaintiffs state Ms. Jackson-Williams is entitled to
statutory overtime protections because the Culinary CBA is not a valid and operable CBA
since it is an unsigned draft, and even if operable, the CBA does not provide overtime
benefits beyond those conferred by NRS 608.018. Response, pp. 17-18. Plaintiffs request
the opportunity to conduct further discovery on whether the Culinary Union and the CBA are
operational if the Court is inclined to hold the CBA is valid. Response, p. 17.

In its Reply, GSR argues Mr. Martel conceded his underlying wage claims are barred
by the applicable statute of limitation, and his derivative waiting time penalty claims under
NRS 608.040 and 608.050 fail because they are contrary to accrual of claims case law and
statutory language. Reply, p. 1. GSR argues Courts have repeatedly rejected assertions
similar to Plaintiffs’ assertion the Culinary CBA is invalid due to lack of execution. Reply, p.
2. GSR further maintains the Culinary CBA has affirmed the validity of the CBA. Id. GSR
contends during the entire term of her GSR employment Ms. Jackson-Williams was subject
to the CBA, and the CBA “provides otherwise” for overtime, disqualifying Ms. Jackson-
Williams from receiving overtime compensation. Reply, p. 9-10. GSR argues Ms. Jackson-
Williams’ claims for overtime are barred both because she did not exhaust the valid and
binding CBA grievance procedures. Reply, pp. 12-13. GSR states, pursuant to 29 U.S.C. §
159(a), the Culinary Union is the exclusive representative of the employees and Plaintiffs
have not alleged a breach of the duty of fair representation, thereby conceding Plaintiffs

cannot represent the employees. Reply, p. 16. Finally, GSR argues Plaintiffs are not
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entitled to further discovery under NRCP 56(d) because Plaintiffs failed to provide the

requisite affidavit. Reply, p. 17; citing Choy v. Ameristar Casinos, Inc., 127 Nev. 870, 872,

265 P.3d 698, 700 (2011) and Bakerink v. Orthopaedic Assocs., Ltd., 94 Nev. 428, 431, 581

P.2d 9, 11 (1978).

I. STANDARD OF REVIEW; APPLICABLE LAW AND ANALYSIS

Summary judgment is appropriate under Rule 56 of the Nevada Rules of Civil
Procedure "when the pleadings, depositions, answers to interrogatories, admissions, and
affidavits, if any, that are properly before the court demonstrate that no genuine issue of
material fact exists, and the moving party is entitled to judgment as a matter of law." Cuzze v.

Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007). A factual

dispute is genuine when the evidence is such that a rational trier of fact could return a verdict

for the nonmoving party. Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031

(2005). Further, a fact is material if the fact “might affect the outcome of the suit under the

governing law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510

(1986). The pleadings and other proof "must be construed in a light most favorable to the
nonmoving party,"” who bears the burden to "do more than simply show that there is some
metaphysical doubt as to the operative facts in order to avoid summary judgment” in favor of
the moving party. Id., 121 Nev. at 732, 121 P.3d at 1031. The substantive law controls which
factual disputes are material and will preclude summary judgment; other factual disputes are
irrelevant. 1d., 121 Nev. at 731, 121 P.3d at 1031.

The manner in which each party may satisfy its burden of production depends on
which party will bear the burden of persuasion on the challenged claim at trial. Cuzze, 123

Nev. at 602, 172 P.3d at 134. If the moving party will bear the burden of persuasion, that
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party must present evidence that would entitle it to a judgment as a matter of law in the
absence of contrary evidence. Id. If the nonmoving party will bear the burden of persuasion
at trial, the party moving for summary judgment may satisfy the burden of production in two
ways: (1) the moving party may submit evidence which negates an essential element of the
nonmoving party’s claim, or (2) the moving party may merely point out the absence of
evidence to support the nonmoving party’s case. Id. Therefore, in such instances, in order to
defeat summary judgment, the nonmoving party must transcend the pleadings and, by
affidavit or other admissible evidence, introduce specific facts that show a genuine issue of
material fact. Id. “The non-moving party must not simply rely on the pleadings and must do

more than make ‘conclusory allegations [in] an affidavit.” Choi v. 8" Bridge Capital, 2020

WL1446700, Slip Copy, March 25, 2020 (C.D. Cal.), citing, Lujan v. Nat'| Wildlife Fed’n, 497

U.S. 871, 888, 110 S.Ct. 3177, 3188 (1990); see also, Celotex Corp. v. Catrett, 477 U.S. 317,

324,106 S.Ct. 2548, 2553 (1986). “Summary judgment must be granted for the moving
party if the nonmoving party ‘fails to make showing sufficient to establish an element essential
to that party’s case, and on which that party bears the burden of proof at trial.” Choi v. 8"

Bridge Capital, 2020 WL1446700, Slip Copy, March 25, 2020 (citing same).

In this case, GSR is the moving party that may submit evidence negating an essential
element of Plaintiffs’ claims, point out the absence of evidence, or establish the elements of
a defense. Plaintiffs are the nonmoving party who must introduce specific facts that show a
genuine issue of material fact exists.
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Pursuant to NRCP 56, even if the undisputed factual matters are established, a party

must still establish the party is entitled to judgment as a matter of law. Kuptz-Blinkinsop v.

Blinkinsop, 136 Nev. __ ,  ,466 P.3d 1271, 1273 (2020) (citing Wood v. Safeway, Inc.,

121 Nev. at 729, 121 P.3d at 1029 (2005)).

[I. FINDINGS OF UNDISPUTED MATERIAL FACT.

The Court finds the following material facts are undisputed:

1. The Complaint was filed in this matter on June 14, 2016.

2. GSR is an employer. FAC, { 10; Answer, | 8.

3. Mr. Martel was employed from on or about January 25, 2012 through June
13, 2014. FAC, 1 20, 34, 49; Motion, p. 2; Response, p. 6.

4. Mr. Martel was employed as an arcade attendant and was not covered by a
union or a collective bargaining agreement. Response, p. 7.

5. Mr. Martel voluntarily resigned from his employment with GSR on June 14,
2014. Decl. of Eddy Martel-Rodriguez, 1 4; Reply, p. 3, n.1.

6. Mr. Martel’s timeclock indicates he clocked into his final shift at GSR at 6:10
p.m. on June 12, 2014. Mr. Martel clocked out on June 13, 2014 at 12:26 a.m. Motion, p.
2, Ex. 1, Decl. of Eric Candela; Response, p. 6.

7. Mr. Martel was paid every two weeks and last paycheck was paid on June 16,
2014. Reply, Ex. 1, Decl. of Cynthia Williams, | 3.

8. Ms. Jackson-Williams was employed as a guest attendant from April 2014,
through December, 2015. FAC, 1 6; Motion, p. 2; Response, p. 7.

9. The Culinary CBA is unsigned. Motion, p. 7, n.1; Response, p. 16; Decl. of

Susan Heaney Hilden, 2.
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10.  Article 9.01 of the Culinary CBA provides:

The workweek pay period shall be from Friday through Thursday. For

purposes of computing overtime, for an employee scheduled to work five (5)

days in one (1) workweek, any hours in excess of eight (8) hours in a day or

forty (40) hours in a week shall constitute overtime. For an employee

scheduled to work four (4) days in one (1) workweek, any hours worked in

excess of ten (10) hours in a day or forty (40) hours in a week shall constitute

overtime. . . . Employees absent for personal reasons on one (1) or more of

their first five (5) scheduled days of work in their workweek shall work at the

Employee’s request on a scheduled day off in the same workweek at straight

time.

Motion, p. 6; Motion, Ex. 2, Decl. of Susan Hilden, Ex. 1; Response, pp. 18-19.

11. Pursuant to the Operating Engineers CBA, GSR recognizes the International
Union of Operating Engineers Stationary Local No. 39 AFL-CIO as “the exclusive bargaining
representative for . . . all draftsmen, carpenters, engineers, locksmiths, painters, upholsters,
certified pool operators and engineering department laborers.” Motion, Ex. 2, Decl. of
Susan Hilden, { 11; Response, p. 6.

12. Pursuant to the IATSE CBA, GSR recognizes the International Alliance of
Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied Crafts of the
United States, its Territories and Canada, AFL-CIO, CLC LOCAL Union No. 362 (“IATSE”)
as “the Exclusive collective bargaining representative for . . . all entertainment department
employees performing carpentry, electrical, electronic, sound and property work, including
stage hands, stage technicians, stage laborers, lounge technicians, convention technicians,
spotlight operators and technicians, stage electricians, sound personnel, projectionists,
operators of all audio-visual equipment used in connection with the Employer’'s
entertainment and convention operations and all wardrobe personnel . ..” Motion, Ex. 2,

Decl. of Susan Hilden, 12; Response, p. 6.
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1 3009




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

13.  The Culinary Union has filed grievances under the Culinary CBA, and
arbitrations have taken place. Motion, Ex. 2, Decl. of Susan Heaney Hilden, 11 3-7; Ex. 3,
Decl. of Larry Montrose, { 5.

14.  To the extent any of the following conclusions of law include, or may be
construed to include, findings of fact, they are incorporated here.

V. CONCLUSIONS OF LAW.

To the extent any of the foregoing findings of fact constitute, or may be construed
to constitute, conclusions of law they are incorporated here:

A. STATUTE OF LIMITATION.

1. The Minimum Wage Act (MWA) guarantees employees payment of a specified
minimum wage and gives an employee whose employer violates the MWA the right to bring

an action against his or her employer in Nevada. Perry v. Terrible Herbst, Inc., 383 P.3d

257, 258 (2016).

2. A two-year statute of limitation applies to actions for failure to pay the
minimum wage in violation of the Nevada constitution. Id. at 262.

3. The two-year statute of limitation period applies to NRS 608 statutory wage
claims that are analogous to a cause of action for failure to pay an employee the lawful
minimum wage. Id.

4. NRS 608.040 provides:

1. If an employer fails to pay:

(a) Within 3 days after the wages or compensation of a discharged
employee becomes due; or

(b) On the day the wages or compensation is due to an employee who
resigns or quits, the wages or compensation of the employee continues at the
same rate from the day the employee resigned, quit or was discharged until
paid or for 30 days, whichever is less.
2. Any employee who secretes or absents himself or herself to avoid
payment of his or her wages or compensation, or refuses to accept them when
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fully tendered to him or her, is not entitled to receive the payment thereof for
the time he or she secretes or absents himself or herself to avoid payment.

NRS 608.040.
5. NRS 608.050 provides:

1. Whenever an employer of labor shall discharge or lay off employees
without first paying them the amount of any wages or salary then due them, in
cash and lawful money of the United States, or its equivalent, or shall fail, or
refuse on demand, to pay them in like money, or its equivalent, the amount of
any wages or salary at the time the same becomes due and owing to them
under their contract of employment, whether employed by the hour, day, week
or month, each of the employees may charge and collect wages in the sum
agreed upon in the contract of employment for each day the employer is in
default, until the employee is paid in full, without rendering any service
therefor; but the employee shall cease to draw such wages or salary 30 days
after such default.

2. Every employee shall have a lien as provided in NRS 108.221 to
108.246, inclusive, and all other rights and remedies for the protection and
enforcement of such salary or wages as the employee would have been
entitled to had the employee rendered services therefor in the manner as last
employed.

NRS 608.050.
6. When a derivative claim is dependent on the success of an underlying claim
and the underlying “claim having not been established,” then the derivative claim “must fail

as well.” Turner v. Mandalay Sports Entm’t, LLC, 124 Nev. 213, 222 n.31, 180 P.3d 1172,

1178 n.31 (2008).

7. A two-year statute of limitation applies to the claims in this action. Claims
which accrued prior to June 14, 2014 are therefore barred by the statute of limitation. See
Order Granting, in Part, and Denying, in Part, Motion to Dismiss pp. 7-11.

8. Mr. Martel maintains his fourth cause of action for waiting time penalties under
NRS 608.040 and 608.050 is timely because his cause of action did not accrue until thirty

(30) days after his last day of work.
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9. Based on its plain language, NRS 608.050 is inapplicable to Mr. Martel.
Section 608.050 applies to employees who are discharged or laid off by their employer.
See NRS 608.050(1). Mr. Martel resigned from his job.

10.  Section 608.040 of the Nevada Revised Statutes does not apply to wages that
are not accrued during the final pay period of the employee.

11. No shift jamming, no off-the-clock banking, and no pre-shift meetings occurred
during Mr. Martel’s final pay period. Mr. Martel’s last shift ended on June 13, 2014.

12.  Therefore, the two-year statute of limitation applies to Mr. Martel’s claims.

The Complaint was filed on June 14, 2016.
13.  NRS 608.040 does not save Mr. Martel’'s claims. “[W]hen a statute ‘is clear on

”m

its face, a court cannot go beyond the statute in determining legislative intent.” State v.

Lucero, 249 P.3d 1226, 1228 (2011) (citing Robert E. v. Justice Court, 99 Nev. 443, 445

(1983)). The Court finds NRS 608.040 is clear on its face that it does not apply to all wages,
but rather wages due for the pay period before the employee is discharged or quits.

Nothing in the statute indicates the rule applies to previously unpaid wages or exists to
create a cause of action for those wages.

14.  The two-year statute of limitation applies to: Plaintiffs’ First Cause of Action for
Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and 608.016;
Second Cause of Action for Failure to Pay Minimum Wages in Violation of the Nevada
Constitution; Third Cause of Action for Failure to Pay Overtime Wages in Violation of NRS
608.140 and 608.018; and, Fourth Cause of Action for Failure to Timely Pay All Wages Due

and Owing Upon Termination Pursuant to NRS 608.140 and 608.020-.050.
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15. Defendants met their burden and established their statute of limitation defense
to Plaintiffs’ claims as a matter of law.

16. Summary judgment should be entered on each of Mr. Martel's claims as they
are time-barred.

17.  After application of the two-year statute of limitation, Ms. Jackson-Williams’
claims remain for an eighteen-month period only.

B. CBA VALIDITY AND ABILITY TO PROVIDE OTHERWISE FOR OVERTIME
1. Validity of the CBA

18. The CBA purportedly expired by its own terms on or about May 1, 2011. The
CBA has not been extended by signature, however, GSR contends the CBA has been
extended by ratification.

19. Unsigned CBAs have been found valid and operative when an employer has

continued to treat the CBA as binding and effective and employee could not point to

evidence to the contrary. Bloom v. Universal City Studios, 933 F.2d 1013, 1991 WL 80602

at *1 (9th Cir. 1991) (unpublished); See Retail Clerks Int'l Ass’n v. Lion Dry Goods, Inc., 369

U.S. 17, 24 n. 6 (1962) (finding CBA valid even when parties did not negotiate directly and
did not consolidate signatures on one document).
20. A union will generally be held defunct if it has ceased to exist as an effective

labor organization and is no long fulfilling responsibilities in administering the contract.

Hershey Chocolate Corp., 121 NLRB 901, 911, 42 LRRM 1460 (1958); see also Pioneer Inn

Associates v. N.L.R.B., 578 F.2d 835, 839-40 (1978) (explaining inactivity, failure to monitor

contract provisions, and failure to pursue grievances may indicate a failure to administer the

contract).
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21.  Signatures on collective bargaining agreements are “not a prerequisite to

finding an employer bound to that agreement.” Line Const. Ben. Fund v. Allied Elec.

Contractors, Inc., 591 F.3d 576, 580 (7th Cir. 2010); N.L.R.B. v. Electra-Food Mach. Inc.,

621 F.2d 956, 958 (9th Cir. 1980) (holding oral agreements are sufficient to create binding
collective bargaining agreements even when written agreement is unsigned); N.L.R.B. v.

Haberman Const. Co., 641 F.2d 351, 356 (5th Cir. 1981) (en banc) (“[A] union and

employer’s adoption of a labor contract is not dependent on the reduction to writing of their
intention to be bound”).

22.  If the union and the employer continue to operate as if the CBA is operative,
the CBA is binding. Here, the union and GSR engaged in arbitration and negotiation when
mandated by the CBA. GSR continued to negotiate and arbitrate with the union on multiple
occasions. For example, Mr. Montrose confirmed he interacts with the Culinary Union
Representative Nicolaza De La Puente weekly and he was notified of at least two different
grievances in 2015. Motion, Decl. of Larry Montrose, Ex B., Ex. C. The CBA was “ratified
by the Union on November 17, 2011, and it was in effect through March 10, 2018, when a
subsequent Culinary CBA was ratified.” Motion, Decl. of Susan Heaney Hilden, 2. An
arbitration was held on August 25, 2016, in which the parties introduced the CBA as Joint
Exhibit 1. Motion, Decl. of Susan Heaney Hilden, 1 2. Following the August 25, 2016,
arbitration, the Culinary Union submitted a Post-Hearing Brief dated October 24, 2016 in
which the Union states, “Local 226 has been party to three successive collective-bargaining
agreements at the hotel casino that is now known as the Grand Sierra Resort.” Id. Plaintiffs

contend the CBA expired in May of 2011 but provide the Court with no evidence to dispute
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that the union and the GSR continued to treat the CBA as binding. Undisputed evidence

confirms the CBA was valid and operative.

2. The CBA “provides otherwise” for overtime

23.  NRS 608.018(1)-(2) governs compensation for overtime and reads:

1. An employer shall pay 1 1/2 times an employee's regular wage rate
whenever an employee who receives compensation for employment at a rate
less than 1 1/2 times the minimum rate set forth in NRS 608.250 works:

(a) More than 40 hours in any scheduled week of work; or

(b) More than 8 hours in any workday unless by mutual agreement the
employee works a scheduled 10 hours per day for 4 calendar days within any
scheduled week of work.

2. An employer shall pay 1 1/2 times an employee's regular wage rate
whenever an employee who receives compensation for employment at a rate
not less than 1 1/2 times the minimum rate set forth in NRS 608.250 works
more than 40 hours in any scheduled week of work.

NRS 608.018(1)-(2).

24.  Section 608.018(3) of the Nevada Revised Statutes provides, “[tlhe provisions

of subsections 1 and 2 do not apply to . . . () Employees covered by collective bargaining

agreements which provide otherwise for overtime . ..” NRS 608.018(3) (emphasis added).

25. The CBA provides:

The workweek pay period shall be from Friday through Thursday. For the
purposes of computing overtime, for an employee scheduled to work five (5)
days in one (1) workweek, any hours in excess of eight (8) hours in a day or
forty (40) hours in a week shall constitute overtime. For an employee
scheduled to work four (4) days in one (1) workweek, any hours worked in
excess of ten (10) hours in a day or forty (40) hours in a week shall constitute
overtime. Overtime shall be effective and paid only after the total number of
hours not worked due to early ours is first subtracted from the total number of
hours actually worked per shift, per workweek. Overtime shall not be paid
under this Section for more than one (1) reason for the same hours worked.
Employees absent for personal reasons on one (1) or more of their first five (5)
scheduled days of work in their workweek shall work at the Employer’s request
on a scheduled day off in the same workweek at straight time. If the employer
anticipates such scheduling, the Employer provide five (5) days’ advance
notice.

17 3015




© 0 N oo o0 A~ w N PP

N N RN N N N N NN R R R B R R R R R
0w ~N o 00 A W N B O © 0 N o o » W N +»B O

This provision will remain in effect for the duration of this Agreement.
However, at the expiration of the Agreement, the Employer shall have the
right to compute and pay overtime in accordance with the provisions of
existing federal and state law, and Union employees shall not have the right
to overtime pay above and beyond the applicable federal and state law
requirements.

See Motion, Ex. 2A, p. 15.
26. CBAs “provide otherwise” for overtime payments when the CBA “contains a
negotiated provision on the same subject but different from the statutory provision.”

Firestone v. Southern California Gas Co., 219 F.3d 1063, 1067, 164 L.R.R.M. 2897, 2897

(9th Cir. 2000); Jacobs v. Mandalay Corp., 378 F. App’x 685, 687 (9th Cir. 2010) (“[S]ection

608.018 exempts from coverage those employees ‘covered by collective bargaining
agreements which provide otherwise for overtime.”).

27. The instant CBA “provides otherwise” for overtime. The CBA provides
otherwise for overtime because there are differences in both the practical effects of the
overtime provisions in NRS 608.018 and in the CBA’s overtime provisions, as well as the
textual provisions. For example, NRS 608.018(1) provides that an employer shall pay 1 1/2
times the employee’s regular wage when the employee works more than 40 hours in a week
or more than 8 hours in a day. The CBA does not specify what the pay rate shall be.
Additionally, the CBA provides for overtime regardless of the employee’s wage, while NRS
608.018 only mandates overtime for employees making more than 1 1/2 the minimum wage.
NRS 608.018 provides overtime regardless of how many days are worked in a week, while
the CBA allows overtime only when employees work five days in one workweek. NRS
608.018 does not limit overtime if an employee misses a scheduled day and works an
alternate day, however, the CBA does. Accordingly, the CBA “provides otherwise” for

overtime.
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28. The CBA “provides otherwise” for Ms. Jackson-Williams’ claim for overtime
and NRS 608.018 does not provide a legal basis for her claim.

3. Grievance Procedures of the Culinary CBA

29.  Section 301 of the Labor Management Relations Act states:

Suits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce ... may be brought
in any district court of the United States having jurisdiction of the parties....
Labor Management Relations Act of 1947 § 301(a), 29 U.S.C. § 185(a) (1982).
30. Employees may pursue claims for unpaid wages through a private cause of

action and without enforcing the claim through the Labor Commissioner. Neville v. Eighth

Judicial Dist. Court in & for Cty. of Clark, 133 Nev. 777, 782, 406 P.3d 499, 504 (2017).

31. State law rights and obligations that do not exist independently of private
agreements can be waived or altered by agreement as a result and are pre-empted by

those agreements. MGM Grand Hotel-Reno, Inc. v. Insley, 102 Nev. 513, 517, 728 P.2d

821, 824 (1986) (citing Allis Chalmers v. Lueck, 471 U.S. 202, 105 S.Ct. 1904 (1985)).

32.  Workers do not have to submit to arbitration procedures when redressing
grievances because a CBA provides contractual rights, but workers may have an

independent statutory right to enforce individual rights. Albertson’s, Inc. v. United Food &

Commercial Workers Union, ALF-CIO & CLC, 157 F.3d 758, 762 (9th Cir.).

33.  Whether Ms. Jackson-Williams must follow the grievance procedures
contained in the CBA depends on whether she has an independent statutory right to enforce
her claims for wages and overtime outside of the CBA. Ms. Jackson-Williams brought
claims for Failure to Pay Wages for All Hours Worked in Violation of NRS 608.140 and
608.016, Failure to Pay Overtime Wages in Violation of the Nevada Constitution, Failure to

Pay Minimum Wages in Violation of NRS 608.140 and 608.018, and Failure to Pay All
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Wages Due and Owing Upon Termination Pursuant to NRS 608.140 and 608-040-050. The
State of Nevada provides independent statutory rights to each of Ms. Jackson-Williams’

claims through the Nevada Revised Statutes and the Nevada Constitution. Albertson’s Inc.

explains, “in filing a lawsuit under [a statute], an employee asserts independent statutory
rights . .. The distinctly separate nature of these contractual and statutory rights is not
vitiated merely because both were violated as a result of the same factual occurrence.” 157
F.3d at 761. Since there are state-law rights at issue, Ms. Jackson-Williams’ claims are not
preempted, and the claims are not mandated to proceed through the grievance procedure of
the CBA.

4. Lack of Standing to Represent Union Employees

34.  Section 159(a) of the United States Code states:

Representatives designated or selected for the purposes of collective

bargaining by the majority of the employees in a unit appropriate for such

purposes, shall be the exclusive representatives of all the employees in

such unit for the purposes of collective bargaining in respect to rates of pay,

wages, hours of employment, or other conditions of employment.
29 U.S.C. § 159(a).

35. Baristas, bartenders, and cocktail servers are represented by the Culinary
CBA,; construction workers are covered by the Operating Engineers CBA; and, technicians
are represented by the AFL-CIO Local Union. Plaintiffs, as members of the “shift jamming
class” attempt to represent union members from other sub-classes.

36. Employees may bring an action against an employer without exhausting
contractual remedies, but the employees must “prove that the union as bargaining agent

breached its duty of fair representation in its handling of the employee’s grievance.” Vaca v.

Sipes, 386 U.S. 171, 186, 87 S.Ct. 903, 914 (1967).
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37. When employees sue to vindicate “uniquely personal rights” as opposed to
rights reserved to unions like picketing, renegotiating a contract, or protesting relocation, the
employees have standing to sue on their own behalf and on behalf of other union members.

Lucas v. Bechtel Corp., 633 F.2d 757, 759 (9th Cir. 1980) (citing Hines v. Anchor Motor

Freight, Inc., 424 U.S. 554, 562, 96 S.Ct. 1048, 1055 (1976)).

38. In Bakerv. IBP, Inc., 357 F.3d 685, 690 (7th Cir. 2004), the Seventh Circuit

held that where a “suit is at its core about the adequacy of the wages [the employer] pays,”
individual employees may not represent union workers in a class action when the union has
not breached its duty of fair representation.” The court reasoned union workers “have a
representative—one that under the NLRA is supposed to be ‘exclusive’ with respect to
wages” and therefore “Plaintiffs' request to proceed on behalf of a class of all workers
shows that they seek to usurp the union's role.” 1d. at 686, 690.

39. Plaintiffs do not assert the Union has breached its duty of fair representation.
The CBA is valid and operative. Plaintiffs cannot represent those other union members who
are represented by separate unions without asserting those union representatives breached
their duty of fair representation.

C. PLAINTIFFS’ REQUEST FOR ADDITIONAL DISCOVERY
PURSUANT TO NRCP 56.

40. Nevada Rules of Civil Procedure Rule 56 provides:

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant
shows by affidavit or declaration that, for specified reasons, it cannot
present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

NRCP 56(d).
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41. A party opposing summary judgment pursuant to NRCP 56(d) has the burden
of affirmatively demonstrating by a good-faith affidavit (1) the identification of the specific
facts that further discovery would reveal; (2) the specific reasons why such evidence is
presently unavailable; and (3) how those facts would preclude summary judgment. Family

Home & Fin. Ctr., Inc. v. Fed. Home Loan Mortgage Corp.,525 F.3d 822, 827 (9th Cir.

2008); Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 657, 669-70, 262 P.3d 705, 714

(2011).

42.  Plaintiffs request additional discovery to ascertain whether the CBA is valid or
not. Plaintiffs have not provided an affidavit, have not articulated the specific reasons why
the evidence they need is unavailable to them, and have not stated how those facts would
preclude summary judgment.

V. CONCLUSION AND ORDER.

Based on the foregoing findings of fact and conclusions of law and good cause
appearing therefore,

IT IS HEREBY ORDERED summary judgment is entered in favor of GSR and against
the Plaintiffs.

DATED this 2nd day of November, 2020.

« R = 2

DISTRICT JUDGE
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT
COURT; that on the 3rd day of November, 2020, | electronically
filed the foregoing with the Clerk of the Court system which will send a notice of

electronic filing to the following:

H. JOHNSON, ESQ.
JOSHUA BUCK, ESQ.
SUSAN HILDEN, ESQ.
LEAH JONES, ESQ.
MARK THIERMAN, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

WM Beoe
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FILED
Electronically
CV16-01264

2019-06-07 03:36:26 PM

Jacqueline Bryant
CODE NO. 3370 Clerk of the Court
Transaction # 7310764

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

EDDY MARTEL (also known as MARTEL- Case No. CV16-01264
RODRIGUEZ), MARY ANNE CAPILLA,
JANICE JACKSON-WILLIAMS and WHITNEY Dept. No. 6

VAUGHAN on behalf of themselves and all
others similarly situated,

Plaintiffs,
VS.
HG STAFFING, LLC, MEI-GSR HOLDINGS,
LLC d/b/a GRAND SIERRA RESORT, and
DOES 1 through 50, inclusive,

Defendants.

ORDER GRANTING, IN PART, AND DENYING, IN PART, MOTION TO DISMISS

Before this Court is a Motion to Dismiss First Amended Complaint (“Motion”) filed by
Defendants HG STAFFING, LLC and MEI-GSR HOLDINGS, LLC d/b/a GRAND SIERRA
RESORT (collectively, “GSR” unless individually referenced), by and through their counsel,
Cohen|Johnson|Parker|Edwards.

Plaintiffs EDDY MARTEL (also known as MARTEL-RODRIGUEZ) (“Mr. Martel"),
MARY ANNE CAPILLA (“Ms. Capilla”), JANICE JACKSON-WILLIAMS (“Ms. Jackson-

Williams”), and WHITNEY VAUGHAN (“Ms. Vaughan”) (collectively, “Plaintiffs”), on behalf of
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themselves and all others similarly situated, filed Plaintiffs’ Opposition to Defendants” Motion
to Dismiss Plaintiffs’ First Amended Complaint (“Opposition”), by and through their counsel,
Thierman Buck, LLP. GSR filed its Reply in Support of Motion to Dismiss Amended
Complaint (“Reply’) and submitted the matter for decision thereafter.

. FACTUAL AND PROCEDURAL HISTORY

This action arises out of an employment dispute between Plaintiffs and GSR
regarding wages paid by GSR to Plaintiffs and similarly situated employees. On June 14,
2016, Plaintiffs filed a Class Action Complaint (“Complaint’) alleging GSR maintained the
following policies, practices, and procedures which required various employees to perform
work activities without compensation: (1) GSR’s Cash Bank Policy, (2) Dance Class Policy,
(3) Room Attendant Pre-Shift Policy, (4) Pre-Shift Meeting Policy, (5) Uniform Policy, and (6)
Shift Jamming Policy. Complaint, pp. 4-8. As a result of said policies, Plaintiffs allege four
causes of action against GSR: (1) Failure to Péy Wages for All Hours Worked in Violation of
NRS 608.140 and 608.016, (2) Failure to Péy Minimum Wages in Violation of the Nevada
Constitution, (3) Failure to Pay Overtime Wages in Violation of NRS 608.140 and 608.018,
and (4) Failure to Timely Pay All Wages Due and Owing Upon Termination Pursuant to NRS
608.140 and 608.020-.050. Id., pp. 11-15.

On October 9, 2018, this Court entered its Order After Hearing Granting Defendants’
Motion to Dismiss (“Order”). The Court found Plaintiffs failed to provide sufficient
information to support its claims, and therefore granted GSR’s Motion to Dismiss.
Thereafter, Plaintiffs filed Plaintiffs’ Motion for Reconsideration of the Court’s Order Granting
Defendant’s Motion to Dismiss or in the Alternative Leave to File an Amended Complaint

(“Motion for Reconsideration”) requesting the Court reconsider its Order pursuant to NRCP

2090
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Rule 60(b). Mofion for Reconsideration, p. 2. This Court entered its Order Re Motion for
Reconsideration denying Plaintiffs request on the grounds they failed to state a claim but
granting Plaintiffs leave to amend their Complaint.

On January 29, 2019, Plaintiffs filed their First Amended Complaint (“FAC") asserting
the same four (4) claims. Thereafter, GSR filed the instant Mofion requesting this Court
dismiss the FAC pursuant to NRCP 12(b)(5). Motion, p. 2. GSR contends the claims
asserted in the FAC “have no more merit than Plaintiffs’ original claims.” Motfion, p. 2.

First, GSR contends all of Plaintiffs’ claims asserted after June 14, 2014 are barred
by the two-year statute of limitations pursuant to NRS 608.260. Motion, p. 5. GSR asserts
the Nevada Supreme Court held claims made under the Minimum Wage Amendment
(“MWA”) are governed by a two-year statute of limitations. Motion, p. 5; citing Perry v.

Terrible Herbst, Inc., 132 Nev. Adv. Op. 75, 383 P.3d 257, 260-62 (2016). GSR further

asserts, all‘individual and class claims brought prior to June 14, 2014 are not tolled pursuant

to Archon Corp. v. Eighth Judicial Dist. Court in & for Cty. of Clark, 407 P.3d 702 (Nev.

2017) and China Agritech, Inc. v. Resh, 138 S. Ct. 1800, 1804 (2018). Motion, p. 9.

Second, GSR maintains Plaintiffs’ First, Third, and Fourth claims should be
dismissed for failure to exhaust administrative remedies with the labor commissioner as
required by NRS Chapter 607. Motion, p. 11. GSR argues Plaintiffs were required to first

file and pursue their state law wage claims with the Nevada Labor Commissioner before

seeking relief from this Court. Motion, p. 11; citing NRS 608.016; Alistate Ins. Co. v.
Thrope, 123 Nev. 565, 571-72, 170 P.3d 989, 993-94 (2007).
Third, GSR argues Plaintiffs First, Third, and Fourth Claims for Relief should be

dismissed for failing to make good faith attempt to collect their wages before filing their claim
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for wages with the Court. Motion, p. 13; citing NAC 608.155(1).

Fourth, GSR asserts Plaintiffs lack standing to represent union employees because
they are exclusively represented by their respective unions pursuant to 29 U.S.C.A Section
159(a). Motion, p. 14.

Fifth, GSR contends Plaintiffs have again failed to state a claim for wages, including
minimum wages. Motion, p. 15. GSR argues Plaintiff do no allege any facts which would
show that any plaintiff was paid less than the minimum wage and do not allege how much
they were paid in any week. Motion, p. 16. GSR asserts Plaintiffs failure to claim how much
they worked in a week results in mere speculation as to whether Plaintiffs were underpaid.
Motion, p. 16.

Sixth, GSR maintains Ms. Jackson-Williams’ claims for wages and overtime are
barred for failing to exhaust grievance procedures of the collective bargaining agreement.
Motion, p. 17. GSR argues Ms. Jackson-Williams is subject to a collective bargaining
agreement and, therefore, her statutory claims for wages or overtime are dependent upon
finding a breach of that agreement to maintain those claims. Motion, p. 18. Moreover, GSR
asserts Ms. Jackson-Williams is not entitled to overtime pursuant to NRS 608.018 because
the collective bargaining agreement provides otherwise. Motion, p. 19.

Seventh, GSR contends Plaintiffs’ claims are barred by claim and issue preclusion.
Motion, p. 20. GSR maintains United States District Judge Hicks already determined
Plaintiffs’ wage claims cannot proceed in a class action; and, they are therefore barred from
re-litigating the federal district court’s judgment denying class certification. Motion, p. 2;

citing Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054, 194 P.3d 709, 713 (2008).

Lastly, GSR argues Plaintiffs should not be able to re-litigate the federal action on principles

[aYaVaYal

ULV




© o0 N O 0 A W N -

I\JNNNMNI\)I\)N—\-—L—A—\—\—X—\-—\—LA
® ~N O G A O N =2 O © 0o N 0o 00 b~ 0o NN -~ O

of comity and the first-to-file rule. Motion, p. 23.
In their Opposition, Plaintiffs first maintain they are not required to exhaust
administrative remedies with the Office of the Labor Commissioner prior to filing suit.

Opposition, p. 7; citing Neville v. Terrible Herbst, Inc., 133 Nev. Adv. Op. 95, 406 P.3d 499,

504 (Dec. 7 2017).

Second, Plaintiffs assert they meet the pleading standard because they alleged
specific work activities for which they are not paid their minimum wage, provided estimated
damages owed to Plaintiffs and the putative classes, and provided documentary evidence in
their possession and control specifying hours, dates, and times worked without pay.
Opposition, p. 9.

Third, Plaintiffs maintain their claims are not barred by issue or claim preclusion
because their Nevada wage claims were not certified in the Sargant action. Opposition, p.
13. Specifically, the federal court never reached determination of the state law claims
because it dismissed them on the “incorrect premise” that Nevada employees do not have a
private right of action for wage claims, at summary judgment, and prior to the court’s
decertification order. Opposition, p. 13.

Fourth, Plaintiffs contend its claims are not barred by any statutes of limitation.
Opposition, p. 22. Plaintiffs contend NRS 11.190(3)(a)’s three-year statute of limitation for
“an action upon liability created by statute, other than a penalty or forfeiture” applies to this
action because NRS Chapter 608 lacks an express limitation period and NRS 11.190
provides the three-year statute of limitation applies “unless further limited by specific statute.
.. .“ Opposition, p. 22; citing NRS 11.190.
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Plaintiffs further contend Defendants reliance on Perry is impermissibly broad
because the Court did not hold a two-year statute of limitation period applicable to the
Minimum Wage Amendment, extended to NRS 608 private causes of action claims.
Opposition, p. 23.

Fifth, Plaintiffs maintain their claims are not preempted by any alleged collective
bargaining agreement because they are only trying to enforce the statutory obligation to pay
overtime. Opposition, p. 29.

In their Reply, Defendants reiterate that a two-year statute of limitations applies to the
claims. Reply, p. 2. Defendants assert Plaintiffs concede they did not exhaust
administrative remedies or grievance procedures. Reply, p. 3. Lastly, Defendants assert
Plaintiff do not address or dispute that they are not entitled to seek class certification on
behalf of GSR employees represented by a union. Reply, p. 3.

ik STANDARD OF REVIEW; LAW AND ANALYSIS

A complaint should be dismissed under NRCP 12(b)(5) “only if it appears beyond a
doubt” that the plaintiff is entitled to no relief under any set of facts that could be proved in

support of the claim. Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 228, 181

P.3d 670, 672 (2008); Blackiack Bonding v. City of Las Vegas Mun. Court, 116 Nev. 1213,

1217, 14 P.3d 1275, 1278 (2000). When analyzing the merits of a 12(b)(5) motion to
dismiss, the court recognizes all of the factual allegations in the plaintiff's complaint as true,
and draws all inferences in favor of the non-moving party. Id. Dismissal is appropriate
“where the allegations are insufficient to establish the elements of a claim for relief.”

Stockmeier v. Nevada Dept. of Corr. Psychological Review Panel, 124 Nev. 313, 316, 183

P.3d 133, 135 (2008); see also Torres v. Nev. Direct Ins. Co., 131 Nev. Adv. Op. 54, 353
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P.3d 1203, 1210 (2015) (same). Nevada is a notice-pleading jurisdiction, therefore, "[t]he
test for determining whether the allegations of a cause of action are sufficient to assert a
claim for relief is whether the allegations give fair notice of the nature and basis of the claim

and the relief requested.” Ravera v. City of Reno, 100 Nev. 68, 70, 675 P.2d 407, 408

(1984); W. States Const., Inc. v. Michoff, 108 Nev. 931, 936, 840 P.2d 1220, 1223 (1992);

NRCP 8.

A. All Claims Accruing Prior to June 14, 2014 are Barred by the Statute of
Limitations
1. A Two-Year Statute of Limitations Applies to all Claims

The Minimum Wage Act (MWA) guarantees employees payment of a specified
minimum wage and gives an employee whose employer violates the MWA the right to bring

an action against his or her employer in Nevada. Perry v. Terrible Herbst, Inc., 383 P.3d

257,258 (Nev. 2016). A two-year statute of limitation applies to actions for failure to pay the
minimum wage in violation of the Nevada constitution. Id. at 262. This two-year statute of
limitation period applies to NRS 608 statutory wage claims that are analogous to a cause of
action for failure to pay an employee the lawful minimum wage. Id. Accordingly, a two-year
statute of limitation applies to: Plaintiffs’ First Cause of Action for Failure to Pay Wages for
All Hours Worked in Violation of NRS 608.140 and 608.016; Second Cause of Action for
Failure to Pay Minimum Wages in Violation of the Nevada Constitution; Third Cause of
Action for Failure to Pay Overtime Wages in Violation of NRS 608.140 and 608.018; and,
Fourth Cause of Action for Failure to Timely Pay All Wages Due and Owing Upon
Termination Pursuant to NRS 608.140 and 608.020-.050.
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2. Cross Jurisdictional Tolling Does Not Apply

Class-action tolling suspends the statutes of limitation for all purported members of
the class until a formal decision on class certification has been made, or until the individual

plaintiff opts out of the class. Archon Corp. v. Eighth Judicial Dist. Court in & for Cty. of

Clark, 407 P.3d 702 (Nev. 2017). Cross-jurisdictional class-action tolling suspends the
statutes of limitation for all purported class members even if the class action was pending in

a different jurisdiction than where the later suit is brought. |d.

The United States Supreme Court in American Pipe held the timely filing of a class
action tolls the applicable statutes of limitation for all persons encompassed by the class
complaint. The Court further ruled that, where class action status has been denied,
members of the failed class could timely intervene as individual plaintiffs in the still-pending
action, shorn of its class character. |

Récently, however, the United State Supréme Court declined to apply American Pipe

tolling to successive class action claims, holding the maintenance of a foliow-on class action

past the expiration of the statute of limitations is not permitted. China Agritech, Inc. v. Resh,

138 S. Ct. 1800, 1803, 201 L. Ed. 2d 123 (2018). The Court explained that allowing tolling
for successive class actions would allow the statute of limitation to be extended time and
again; as each class is denied certification, a new named plaintiff could file a class
complaint that resuscitates the litigation. |d.

Whether cross-jurisdictional tolling applies to a case like the present case is an issue

that has not yet been decided by the Nevada Supreme Court. See Archon Corp. v. Eighth

Judicial Dist. Court in & for Cty. of Clark, 407 P.3d 702 (Nev. 2017). In Achron Corp, the

Court declined to consider the issue, finding an advisory mandamus was not warranted

because the issue was not raised in the district court. Id. Nevertheless, the case presented
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compelling grounds to refrain from recognizing cross-jurisdictional tolling. Specifically,
cross-jurisdictional class-action tolling would allow the federal judiciary’s actions to
indefinitely extend the statutes of limitation beyond a five-year period of repose under NRS
11.500. Id. Moreover, Achron Corp was considered before the United States Supreme

Court’s decision in China Agritech, Inc.

This issue has been similarly addressed in regards to individual actions. In Clemens

v. Daimler Chrysler Corp., 534 F.3d 1017, 1025 (9th Cir. 2008), the Ninth Circuit held

American Pipe does not “mandate cross-jurisdictional tolling as a matter of state procedure.”

The lllinois Supreme Court addressed this issue in Portwood v. Ford Motor Co., 701 N.E.2d

1102, 1103-05 (lll. 1998), holding a state “statute of limitations is not tolled during the

pendency of a class action in federal court,” even though the court had previously “adopted

the American Pipe rule for class actions filed in Illinois state court.” The Court reasoned
such cross-jurisdictional tolling of a state statute of limitation would “increase the burden on
that state’s court system” because it would expose the state court system to the evils of
“forum shopping.” Id. at 1104. The court further found that because “state courts have no
control over the work of the federal judiciary, ... [s]tate courts should not be required to
entertain stale claims simply because the controlling statute of limitations expired while a
federal court considered whether to certify a class action.” Id. at 1104.

Moreover, pursuant to NRS 11.500, the Nevada Legislature has determined that a
statute of limitation should only be tolled based on an action filed in another jurisdiction
when “the court lacked jurisdiction over the subject matter of the action,” (which it did not
here), and then limited tolling to “[n]inety days after the action is dismissed.”

Here, Plaintiffs filed their Complaint on June 14, 2016. As such, all claims accruing

before June 14, 2014 are barred unless cross-jurisdictional tolling applies. Under the

2024
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unique facts of this case, the Court finds cross-jurisdictional tolling does not apply. The
Court looks to the history of this litigation. Specifically, Plaintiffs in this case previously
brought a substantially similar action in the Second Judicial District Court for the State of
Nevada. The case was removed to federal court where class certification was denied and
the case dismissed. Plaintiffs again seek recourse in the Second Judicial District Court and
assert their claims were tolled by the federal action.

To permit tolling claims under these specific circumstances provides for never-ending
successive class actions because the statute of limitation would never expire. Newly named
plaintiffs could always file a class complaint that would resurrect the litigation. Accordingly,
class action claims shouldn’t be tolled. Therefore, all of Plaintiffs’ class action claims that
accrued prior to June 14, 2014, two (2) years before Plaintiffs filed their Complaint, are
barred and shall be dismissed.

Plaintiffs’ Complaint alleges that Plaintiff Capilla was employed by GSR from “March
2011” to “September 2013;” Plaintiff Vaughan was employed by GSR from “August 20127
through “June 2013;” Plaintiff Martel was employed by GSR from “January 2012” to “July
2014:” and Plaintiff Williams was employed by GSR from “April 2014” to “December 2015.”
See Complaint at 3, 1 5 - 8. Accordingly, all of Ms. Capilla and Ms. Vaughan'’s claims, all
but one (1) month of Mr. Martel's claims, and all but eighteen (18) months of Ms. Jackson-
Williams’ claims are dismissed.

B. Remaining Claims

Two Plaintiffs remain pursuant to this Court's dismissal of all claims accrued prior to
June 14, 2016. First, Mr. Martel’s claims regarding a one-month period remains; and,
second, Ms. Jackson-Williams’ claims remains regarding an eighteen months period. GSR
assert the remaining claims should be dismissed for (1) failure to exhaust administrative
remedies of the collective bargaining agreement; (2) issue preclusion; (3) claim preclusion;

(4) lack of standing to represent union employees; and, (5) failure to state a claim.

10
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The Court addresses each argument in turn.

1. Mr. Martel and Ms. Jackson-Williams are not Required to Exhaust
Administrative Remedies

- Where an administrative agency has exclusive jurisdiction over statutory claims, the
failure to exhaust administrative remedies before proceeding in district court renders the

matter unripe for district court review. Allstate Ins. Co. v. Thorpe, 123 Nev. 565, 571, 170

P.3d 989, 993 (2007). A private cause of action generally cannot be implied when an
administrative official is expressly charged with enforcing a section of laws. Baldonado v.

Wynn Las Vegas, LLC, 124 Nev. 951, 194 P.3d 96 (2008). However, the Nevada Supreme

Court has determined an employee has a private right to pursue claims for unpaid wages

pursuant to NRS 608.140. Neville v. Eighth Judicial Dist. Court in & for Cty. of Clark, 406

P.3d 499, 504 (Nev. 2017). As such, the Labor Commissioner does not have exclusive
jurisdiction over statutory claims. Therefore, Plaintiffs were not required to exhaust
administrative remedies before proceeding to district court.

2. Issue and Claim Preclusion Does not Apply

In Five Star Capital Corp. v. Ruby, the Nevada Supreme Court set forth a three-part

test for determining whether claim preclusion applies to a later action: (1) [T]he parties or
their privies are the same, (2) the final judgment is valid, and (3) the subsequent action is
based on the same claims or any part of them that were or could have been brought in the

first case. 124 Nev. at 1054. In Five Star Capital Corp., the Court reasoned, claim

preclusion applies to preclude an entire second suit that is based on the same set of facts

and circumstances as the first suit. Id.

The Court also set forth a four-part test for determining whether issue preclusion

applies to a later action:

11
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(1) the issue decided in the prior litigation must be identical to the issue

presented in the current action; (2) the initial ruling must have been on the

merits and have become final; ... (3) the party against whom the judgment is

asserted must have been a party or in privity with a party to the prior litigation”;

and (4) the issue was actually and necessarily litigated.
124 Nev. 1048, 1055, 194 P.3d 709, 713 (2008) (citations omitted) (emphasis added).

Here, class certification was never addressed in Sargent for the Nevada wage claims
and the Court in Sargent has since reversed the grant of summary judgment in light of
Neville. There is no issue or claim preclusion because class certification was never
independently decided; there has been no ruling on the merits of any of the employees’
FLSA or Nevada wage claims; and, the Plaintiffs’ NRS 608 and Nevada Constitution
minimum wage claims have not actually and necessarily been litigated.

3. Standing to Represent Union Employees

Pursuant to 29 U.S.C. § 159(a),

Representatives designated or selected for the purposes of collective

bargaining by the majority of the employees in a unit appropriate for such

purposes, shall be the exclusive representatives of all the employees in such

unit for the purposes of collective bargaining in respect to rates of pay, wages,
hours of employment, or other conditions of employment.

29 U.S.C. § 159(a). In Baker v. IBP, Inc., 357 F.3d 685, 690 (7th Cir. 2004), the Seventh

Circuit held that where a “suit is at its core about the adequacy of the wages [the employer]
pays,” individual employees may not represent union workers in a class action when the
Union has not breached its duty of fair representation.

The court reasoned that union workers “have a representative—one that under the
NLRA is supposed to be ‘exclusive’ with respect to wages” and therefore “Plaintiffs’ request
to proceed on behalf of a class of all workers shows that they seek to usurp the union's

role.” |d. at 686, 690. Moreover, state law rights and obligations that do not exist

12
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independently of private agreements, and that can be waived or altered by agreement as a

result, are pre-empted by those agreements. MGM Grand Hotel-Reno, Inc. v. Insley, 102

Nev. 513, 517, 728 P.2d 821, 824 (1986).

Plaintiffs do not dispute that they may not pursue class actions on behalf of union
employees because they are not union representatives, who have the exclusive right to
represent members of the union with respect wage. However, Plaintiffs dispute that an
enforceable collective bargaining agreement was in place. Specifically, Plaintiffs argue that:
(1) the CBA is not valid and has expired by its own terms on or about May 1, 2011 (over
seven years ago); (2) because it has expired and no subsequent CBA has been ratified or
signed, Plaintiffs may sue in this Court for unpaid wages, overtime wages, and penalties
due; and, (3) even if the CBA was valid it does not provide otherwise for overtime wages
and Plaintiffs may bring their claims in this Court. See Opposition, generally. The Court
declines to consider evidence, such as the collective bargaining agreement, outside the
pleadings at this time." Considering the claims in Plaintiffs’ Complaint as true, and drawing
all conclusions in favor of the Plaintiffs, dismissal in not appropriate on these grounds.

4, Failure to State a Claim |
As stated dismissal is appropriate pursuant to NRCP 12(b)(5) “where the allegations

are insufficient to establish the elements of a claim for relief.” Stockmeier v. Nevada Dept.

of Corr. Psychological Review Panel, 124 Nev. 313, 316, 183 P.3d 133, 135 (2008); see

also Torres v. Nev. Direct Ins. Co., 131 Nev. Adv. Op. 54, 353 P.3d 1203, 1210 (2015)

(same). Nevada is a notice-pleading jurisdiction, therefore, "[t]he test for determining
whether the allegations of a cause of action are sufficient to assert a claim for relief is

whether the allegations give fair notice of the nature and basis of the claim and the relief

1 The Court notes this issue may be more appropriate for a motion for summary judgment.
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requested.”" Ravera v. City of Reno, 100 Nev. 68, 70, 675 P.2d 407, 408 (1984); W. States

Const., Inc. v. Michoff, 108 Nev. 931, 936, 840 P.2d 1220, 1223 (1992); NRCP 8.

Plaintiffs filed their FAC on January 29, 2019. This Court finds Plaintiffs have
provided sufficient factual allegations regarding hours worked and exacting estimates of
shifts and unpaid hours and for the applicable time period to put Defendants on notice of the
nature and basis of the claims and relief requested. See FAC, generally.

lll. ORDER.

The Court finds a two-year statute of limitation applies to this case. As such, the
Court dismisses all of Ms.Capilla and Ms. Vaughan'’s claims, all but one (1) month of Mr.
Martel’s claims, and all but eighteen (18) months of Ms. Jackson-Williams’ claims.
However, the Court declines to dismiss the remaining claims at this time.

Based on the foregoing, and good cause appearing thereto,

IT IS HEREBY ORDERED Defendants’ Motion to Dismiss is GRANTED, in part, and

DENIED, in part. 1,}\/

Dated this ' day of June, 2019.
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