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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 
 

IN THE MATTER OF 
DISCIPLINE OF 
CHRISTOPHER ARABIA, ESQ., 
BAR NO. 9749 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

CASE SUMMARY FOR 
RECORD ON APPEAL 

 

  
1. Nature of the Case 

Christopher Arabia, Esq. (“Respondent”) appeared before a Formal 

Hearing Panel (“Panel”) of the Southern Nevada Disciplinary Board on 

August 31, 2020. The presiding Panel consisted of Marc Cook, Esq., Chair, 

Jarrod Rickard, Esq. and lay-member Anne Kingsley. Assistant Bar 

Counsel R. Kait Flocchini, Esq. represented the State Bar of Nevada (“State 

Bar”). Thomas Pitaro, Esq. and Emily Strand, Esq. represented 

Respondent. 

Respondent was, and is, the Nye County District Attorney.  The State 

Bar’s Complaint alleged that Respondent violated Rule 1.7 (Conflict of 

Interest: Current Clients) and Rule 8.4 (Misconduct) of the Nevada Rules 

of Professional Conduct (“RPC”) by directing the Nye County Human 
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Resources Director to vacate an appeal hearing requested by a Deputy 

District Attorney, whose employed Respondent had terminated.  

Respondent denied that his conduct violated the Rules of Professional 

Conduct and argued that his directive was protected by governmental 

immunity. 

The Panel heard testimony from the Nye County Human Resource 

Director, outside counsel Rebecca Bruch, Esq., Deputy District Attorney 

Bradley Richardson, Esq., Deputy District Attorney Marla Zlotek, Esq. and 

Respondent.  The State Bar offered nine Exhibits consisting of State Bar 

pleadings and notices, the correspondence by which the appeal hearing was 

requested and cancelled, and Respondent’s responses to the initial 

grievance in the disciplinary action. 

Prior to the Formal Hearing, through motion practice, it was found 

that the qualified immunity set forth in NRS 41.032 was not a defense to 

the alleged misconduct in this disciplinary matter. 

After the Formal Hearing, the hearing panel found that Respondent’s 

directive alone caused the appeal hearing regarding Respondent’s 

termination of a Deputy District Attorney to be cancelled.  It also found 
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that Respondent knew litigation regarding the same termination would 

trigger appointment of outside counsel because of the conflict created and 

he failed to recognize the appeal hearing as a substantially similar 

adversarial proceeding that should trigger the same appointment.  Finally, 

it found that Respondent failed to recognize his personal interest created a 

substantial risk to his ability to fulfill his responsibilities to Nye County 

when directing its Human Resources Director regarding the adversarial 

proceeding.   

It concluded that Respondent’s directive violated RPC 1.7 (Conflict of 

Interest: Current Clients) and RPC 8.4 (d) (Misconduct- prejudicial to the 

administration of justice).  The hearing panel also concluded that 

Respondent’s mental state when he violated the Rules of Professional 

Conduct was negligent and that misconduct cause injury to the legal 

proceedings and his client, Nye County.   

The panel applied Standard 6.23 from the ABA Standards for 

Imposing Lawyer Sanctions, which provides that a reprimand is the 

appropriate baseline sanction for Respondent’s misconduct.  Although the 

panel found aggravating factors and one mitigating factor, it concluded 
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that no upward or downward deviation from the baseline sanction was 

warranted.   

The panel recommends that Respondent be publicly reprimanded for 

violation of RPC 1.7 (Conflict of Interest: Current Clients) and RPC 8.4(d) 

(Misconduct- prejudicial to the administration of justice).  

2. Number of Grievances 

This case arose from a single grievance. 

3. Rules of Professional Conduct 

The Panel found that Respondent violated RPC 1.7 (Conflict of 

Interest: Current Clients) and RPC 8.4(d) (Misconduct- prejudicial to the 

administration of justice). 

4. Mental State 

The Panel found that Respondent acted negligently in violating the 

Rules of Professional Conduct.  

5. Injury 

The Panel found that Respondent’s conduct resulted in injury to the 

legal proceeding and Respondent’s client, Nye County. 
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6. ABA Baseline 

The panel found the appropriate baseline to be ABA Standard 6.23, 

which says “[r]eprimand is generally appropriate when a lawyer 

negligently fails to comply with a court order or rule, and causes injury or 

potential injury to a client of other party, or causes interference or potential 

interference with a legal proceeding.” 

7. Aggravation and Mitigation  

 Pursuant to SCR 102.5(1) (aggravation), the Panel found the 

following aggravating factors in considering the discipline to be 

imposed: 

- refusal to acknowledge the wrongful nature of conduct 

(SCR 102.5(1)(g); and 

- substantial experience in the practice of law (SCR 

102.5(1)(g);. 

 Pursuant to SCR 102.5(2) (mitigation), the Panel found Respondent’s 

lack of prior discipline (SCR 102.5(2)(a) as a mitigating factor. 

/// 
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8. Summary of the Recommended Discipline 

The Panel found no reason to deviate from the baseline sanction of 

reprimand. It recommends that the Court publicly reprimand Respondent 

and that he pay SCR 120 costs. 

DATED this _____ day of December, 2020. 

 
STATE BAR OF NEVADA 
Daniel M. Hooge, Bar Counsel  

 
 

    By: __________________________ 
R. Kait Flocchini, Assistant Bar Counsel 
Nevada Bar No. 9861 

      3100 W. Charleston Blvd. Suite 101 
      Las Vegas, Nevada 89102 

(702) 382-2200 
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Case No:  OBC19-1383 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 
vs. 

CHRISTOPHER ARABIA, ESQ., 
      BAR NO. 9749 

 Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DESIGNATION OF HEARING 
PANEL MEMBERS 

The following are members of the Disciplinary Board for the Southern District 

of Nevada.  Pursuant to Nevada Supreme Court Rule (SCR) 105, you may issue 

peremptory challenge to five (5) such individuals by delivering the same in writing to 

the Office of Bar Counsel within twenty (20) days of service of the complaint.   

The Chair of the Southern Nevada Disciplinary Board will thereafter designate a 

hearing panel of three (3) members of the Disciplinary Board, including at least one 

member who is not an attorney, to hear the above-captioned matter. 

1. Ronald C. Bloxham, Esq.

2. Annette Bradley, Esq.
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3. Katlyn Brady, Esq. 

4. John E. Bragonje, Esq. 

5. Shemilly Bricoe, Esq. 

6. Jacqueline B. Carman, Esq. 

7. Andrew A. Chiu, Esq. 

8. James P. Chrisman, Esq. 

9. Nell Christensen, Esq. 

10. Marc P. Cook, Esq. 

11. Bryan A. Cox, Esq. 

12. Ira W. David, Esq. 

13. Sandra DiGiacomo, Esq. 

14. F. Thomas Edwards, Esq. 

15. Matthew Fox, Esq. 

16. Angela Guingcangco, Esq. 

17. Parish D. Heshmati, Esq. 

18. Kenneth E. Hogan, Esq. 

19. Jennifer K. Hostetler, Esq. 

20. Franklin Katschke, Esq. 

21. Robert Kelley, Esq. 

22. Christopher J. Lalli, Esq.  

23. James T. Leavitt, Esq.  

24. Michael B. Lee, Esq. 

25. Anat R. Levy, Esq. 

26. Jennifer Lloyd, Esq. 
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27. Jason R. Maier, Esq. 

28. Russell E. Marsh, Esq. 

29. Farhan Naqvi, Esq. 

30. Michael J. Oh, Esq. 

31. Dana Palmer Oswalt, Esq. 

32. Brian J. Pezzillo, Esq. 

33. Gary Pulliam, Esq. 

34. Michael Rawlins, Esq. 

35. Jericho Remitio, Esq. 

36. Jarrod Rickard, Esq. 

37. Miriam E. Rodriguez, Esq. 

38. Vincent Romeo, Esq. 

39. Daniel Royal, DO, HMD, JD, Esq. 

40. Maria Veronica Saladino, Esq. 

41. Africa A. Sanchez, Esq. 

42. Jen J. Sarafina, Esq. 

43. Jay Shafer, Esq. 

44. Jeffrey G. Sloane, Esq. 

45. Sarah E. Smith, Esq. 

46. James Sweetin, Esq. 

47. Stephen Titzer, Esq. 

48. Dawn R. Throne, Esq. 

49. Jacob J. Villani, Esq. 

50. Dan R. Waite, Esq. 
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51. Reed J. Werner, Esq. 

52. Shann D. Winesett, Esq. 

LAY MEMBERS 

53. Mary E. Albregts 

54. Alexander Falconi 

55. William M. Holland 

56. Nicholas Kho 

57. Grace Ossowski 

58. Peter Ossowski 

59. Harvey Weatherford 

 
DATED this ____ day of April, 2020. 

     
STATE BAR OF NEVADA 
Daniel M. Hooge, Bar Counsel 

 
 
 
 

        By: ____________________________________ 
R. Kait Flocchini, Assistant Bar Counsel 
Nevada Bar No. 9861 
3100 W. Charleston Blvd., Suite 100 
Las Vegas, Nevada 89102 
(702) 382-2200 
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MTD 
THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Kristine.fumolaw@gmail.com 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

              Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

Case No: OBC19-1383 

MOTION TO DISMISS 

COMES NOW, respondent, Christopher Arabia, by and through his attorneys of record, 

THOMAS F. PITARO, ESQ. and EMILY K. STRAND, ESQ., of the law firm PITARO & 

FUMO, CHTD., and hereby submits this Motion to Dismiss. This Motion is based on all the 

filings and pleadings herein, the attached Memorandum of Points and Authorities, and any oral 

argument deemed necessary.  

DATED this 24th day of April, 2020. 

Respectfully submitted, 

/s/ Thomas F. Pitaro   /s/ Emily K. Strand 
Thomas F. Pitaro, Esq. Emily K. Strand, Esq. 
Nevada Bar No. 1332  Nevada Bar No. 15339 

Attorneys for Respondent 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 
I.  

Statement of Facts 

In 2018, the respondent, Christopher Arabia, was elected as the Nye County District 

Attorney. He began his term in January of 2019 and still serves in that capacity. In his capacity 

as District Attorney for Nye County, one of District Attorney Arabia’s duties is to advise the Nye 

County Human Resources Director and others in management positions in Nye County regarding 

Nye County Legal Issues.  

On September 18, 2019, District Attorney Arabia terminated Deputy District Attorney 

Michael Vieta-Kabell’s (“Kabell”) employment with the Nye County District Attorney’s office, 

following months of on ongoing issues with Mr. Kabell’s insubordination.  

On September 23, 2019, Kabell filed an appeal of his termination with the Nye County 

Human Resources Department. On September 24, 2019, Nye County Human Resources Director 

scheduled an appeal hearing and notified Kabell, District Attorney Arabia, and the Nye County 

Manager via email. In response, District Attorney Arabia emailed the Nye County Human 

Resources Director and the Nye County Manager, stating: 
 
It is my legal opinion as the Nye County District Attorney that you must cease 

and desist from conducting the proposed meeting. The proposed hearing is 
improper under NRS 252.070. Mr. Vieta-Kabell was an at-will employee appointed 
(as opposed to hired) by the District Attorney’s Office and terminable at any time 
with or without cause. See NRS 252.070, Nye County Board of County 
Commissioners Resolution 95-022, and Nye County Policies and Procedures 
Manual Rev. 5-2017 (“at will” defined). As such, I have the right to revoke Mr. 
Vieta-Kabell’s appointment. See NRS 252.070.  

 
Earlier this year, Mr. Vieta-Kabell asserted under oath that he was an “at-will” 

employee when he gave sworn testimony that his position as Deputy DA did not 
afford him due process protections against termination of employment. Now he is 
contradicting his own prior sworn testimony and falsely claiming that he did have 
such protections.  

 
Please confirm via email no later than 4:00 p.m. on Thursday, September 26, 

2019, that you have vacated the proposed hearing regarding Mr. Vieta-Kabell.  
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 The testimony to which District Attorney Arabia was referring in his email occurred on 

April 9, 2019. Mr. Kabell testified at a hearing in support of the Deputy District Attorney’s 

attempts to unionize. He stated that a union was necessary because he did not enjoy the same 

benefits of those in the represented classification such as “due process in termination.”1 

On September 25, 2019, the Nye County Human Resources Director emailed Kabell, his 

counsel, the Nye County Manager, and District Attorney Arabia to inform them that she was 

instructed by District Attorney Arabia to ‘cease and desist from conducting the requested hearing’ 

and stating there would not be a hearing on Kabell’s appeal.  
 
 

II.  
Procedural History 

 On April 6, 2020, the State Bar of Nevada filed a complaint against District Attorney 

Arabia alleging violations of Nevada Rules of Professional Conduct (RPC) 1.7 and 8.4. 

Specifically, they alleged that there was “a significant risk that [District Attorney Arabia’s] advice 

to the Nye County Human Resources Director was materially limited by his own personal interest 

in defending his termination of Kabell.” Thus, they allege that he violated RPC 1.7 Conflict of 

Interest: Current Clients by not informing the Nye Country Human Resources Director of the 

alleged concurrent conflict of interest and obtaining informed written consent to proceed with 

advising the County. 

 Second, the State Bar also alleges that District Attorney Arabia violated RPC 8.4 by 

“us[ing] his position as an advisor to Nye County to improperly influence whether Kabell received 

an appeal hearing” thus, engaging in conduct that is prejudicial to the administration of justice.  

 As such, this motion follows.  
  

 
1 See Nye Count Management Employees Assoc. v. Nye County, Case No. 2018-012, State of Nevada 

Local Government Employee-Management Relations Board.  
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III.  
Statement of Law 

 
A. Failure to State a Claim 

Pursuant to Nevada Rule of Civil Procedure 12(b)(5) and the State Bar of Nevada 

Disciplinary Rule of Procedure 15, a party may assert “failure to state a claim upon which relief 

can be granted” as a defense in response to a State Bar complaint.  

B. The Discretionary Function Immunity of Prosecutors – as Administrators, Managers, and 

Advisers as well as Litigators 

Nev. Rev. Stat. § 41.032 states that no action may be brought against the state, state 

agencies, political subdivisions, or any officer or employee of the state, its agencies, or its political 

subdivisions based upon the exercise or performance of a discretionary function or duty, whether 

or not the discretion involved is abused. Discretionary acts are defined as those which require the 

exercise of personal deliberation, decision and judgment. Wayment v. Holmes, 112 Nev. 232, 234, 

912 P.2d 816, 817 (1996). 

In Wayment, a deputy district attorney was discharged for alleged insubordination and 

unsatisfactory work performance. The employee brought a tortious discharge suit. The Second 

Judicial District Court granted the respondent district attorney's office's motion for summary 

judgment on the grounds that the employee presented no genuine issue of material fact and that 

the district attorney's office and its supervisors were immune from suit under Nev. Rev. Stat. § 

41.032(2).  

The court found that the district attorney's office was not an entity subject to suit because 

it is a department of Washoe County, and in the absence of statutory authorization, a department 

of the municipal government may not, in the departmental name, sue or be sued.  

More important in relation to the instant matter is that the Wayment Court held that the 

supervisor that ordered the termination was immune because the complainant was an at-will 

employee and it was within the discretion of the district attorney to fire at-will employees. Since 

the supervisor was not acting in his individual capacity, due to the fact that the termination was 

undertaken pursuant to his duties, he was immune from liability. 
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The Wayment Court embraced this holding notwithstanding that the fired employee 

argued that his challenges to his supervisor (contending that an indictment was defective and 

should be dismissed and refiled) were compelled by the rules of lawyer professional conduct.2   

 
IV.  

Argument 
 

A. The State Bar has failed to state a claim upon which relief can be granted.  

There is no dispute of material fact in the present case. Neither side disputes District 

Attorney Arabia’s actions. The only question is whether those actions violated established ethics 

requirements for lawyers in Nevada.  

Mr. Arabia, in his capacity as District Attorney for Nye County, has a statutory duty to 

provide legal advice to Nye County and its administrators.3 In the present case, he advised the 

county as to how to respond to a hearing request for an employee, as is his duty. The State Bar 

has argued that in doing so District Attorney Arabia violated ethical rules because his 

representation of the county was materially limited by his personal interest, namely that he was 

the one who terminated Kabell’s employment. However, the reader of the Complaint is left to 

speculate as to what the risk was and how District Attorney Arabia’s actions were limited by that 

risk.   

By its very nature, a conflict of interest implies that the person has some stake in the 

outcome of a matter. Here, District Attorney Arabia had nothing to lose/gain in advising the 

county whether the hearing was legally proper. Regardless of who advised the county regarding 

the hearing, the outcome would have been the same. The case law is clear that Deputy District 

Attorneys are at-will employees4 and thus, by law Kabell was not entitled to a hearing. Since he 

 
2 The Court noted, however, that Wayment’s “contention that he was terminated for complying with his 
mandatory ethical duties is a mere allegation . . . unsupported by any evidence” and that his constant 
arguing with his supervisor constituted actionable insubordination regardless of the merits of any concern 
Wayment may have had about the propriety of the indictment.  See 112 Nev. at 236-37, 912 P.2d at 818-
19. 
  
3 See NRS 252.160 
4See Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816 (1996). 
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had no stake in the outcome of the decision to have a hearing, District Attorney Arabia did not 

have a conflict of interest, and as such, his actions clearly did not violate RPC 1.7. 

Similarly, District Attorney Arabia did not violate RPC 8.4 by improperly influencing 

whether or not Kabell got a hearing.  District Attorney Arabia was not the one who actually 

prevented Kabell from having a hearing, he merely advised the County that the hearing was not 

legally justified under the statute. The statute which precludes at-will employees from receiving 

hearings was in place long before Arabia became District Attorney and the ultimate decision as 

to whether or not to have the hearing was made by the Nye County Manager. There is no way 

that District Attorney Arabia had any control over the implementation of a statute which pre-

dated his candidacy nor did he exert any control over the Nye County Manager or that office. As 

such, he cannot be disciplined for violating RPC 8.4.  

None of the State Bar’s  claims rise to a level requiring relief. The State Bar cannot 

demonstrate a violation of either RPC 1.7 or RPC 8.4. As such, they have failed to assert a claim 

upon which relief can be granted and this action should be dismissed pursuant to NRCP 12(b)(5).  

 
B. District Attorney Arabia’s actions occurred during the performance of his duties as 

District Attorney and as such, he has qualified immunity.   

Even if the State Bar was able to state a claim for relief in this case, District Attorney 

Arabia’s actions occurred during the performance of his duties and as such, he is immune from 

legal actions resulting from those decisions. See Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816 

(1996). 

 In Wayment, the court held that it was within the discretion of the District Attorney to fire 

at-will employees; and due to the fact that the termination was undertaken pursuant to the DA’s 

duties, he was immune from liability for the termination. Here, Kabell was fired for 

insubordination, failure to follow instructions, deviation from established procedures, and causing 

interpersonal problems in the office. District Attorney Arabia’s decision to terminate an employee 

like Kabell is squarely within the exercise or performance of a discretionary function or duty, and 

as such, under NRS § 41.032, no action may be brought against District Attorney Arabia for his 

 
ROA Volume I - Page 000026



 

-7- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

 

 

decision to terminate Kabell.   Furthermore, the instant case does not involve any allegations of 

violations of professional responsibility in litigation by the defendant district attorney, as was the 

case in Wayment.  Consequently, the instant matter is one even more favorable to the defendant 

than Wayment, which found no liability for the employee attorney’s discharge. 

The statutory duties of the Nye County District Attorney specifically include the 

obligation to inform the county on legal matters.5 In this case, District Attorney Arabia had an 

ethical and statutory obligation to inform the county that the hearing being requested by Kabell 

would be contrary to Nye County Code and other statutory provisions. Because District Attorney 

Arabia’s advice was given during the performance of his statutorily obligated duties, the State 

Bar is precluded from bringing an action against him based on his advice, as he has immunity 

pursuant to NRS § 41.032. Therefore, the Complaint should be dismissed. 
 

 
C. The State Bar lacks authority over decisions made by a public official in his or her elected 

capacity.  

Through the present Complaint, the State Bar of Nevada is attempting to interfere with 

the office of an elected official. The decisions that District Attorney Arabia made were not in his 

personal capacity, but in his capacity as the District Attorney for Nye County. To allow the State 

Bar to discipline the District Attorney for decisions he made in his elected capacity essentially 

gives the State Bar power to override the decisions of elected officials and exert their control on 

public offices such as the Office of the District Attorney.  

Here, the only conceivable way that  District Attorney Arabia could be found guilty of 

ethical violations requires the assumption that District Attorney Arabia had something to lose by 

allowing Kabell a hearing. In order to reach that conclusion, the State Bar would have to make 

the unilateral determination that Deputy District Attorneys in Nevada are not at-will employees 

and thus entitled to a hearing. If that was the case, District Attorney Arabia benefitted when he 

 
5 See NRS 252.160 
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advised that the hearing should not take place by ensuring a person he terminated was not 

reappointed to their previous position.  

The problem with this analysis of course, is the fact that the State Bar does not have that 

level of authority. It is well-settled that Deputy District Attorneys are at-will employees. See 

Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816 (1996).   The State Bar cannot overrule Nevada 

Supreme Court precedent.  Further,  a State Bar disciplinary panel has no authority to provide 

Kabell any relief (including returning him to his previous position) because the authority to 

appoint Deputy District Attorney’s is a power reserved to the District Attorney himself. See NRS 

252.070.  

 The State Bar does, of course, generally have disciplinary authority over Nevada 

attorneys.  But allowing the State Bar to discipline District Attorney Arabia for decisions he made 

in his elected capacity as a public official managing his office and advising other country 

government officials on legal matters would effectively give the State bar power to interfere with 

the decisions of any member of the bar who holds elected office.  

Such action would undoubtedly have a chilling effect, both on lawyers who seek elected 

office, but also on lawyers who currently hold office. Essentially a decision in favor of the State 

Bar in the present case would give the State Bar the power to impose penalties on an elected 

attorney whenever State Bar officials disagree with a lawyer holding public office. This 

possibility poses the very real threat that current officeholders might refrain from performing their 

duties to the best of their abilities for fear of “rocking the boat.”  Further persecution of Mr. Arabia 

could have very serious and lasting consequences on the Nevada legal, political, and judicial 

landscapes.  
 
 

V. 
Conclusion 

 The present Complaint fails to adequately allege a complaint upon which relief could be 

granted. Even if it did, Mr. Arabia, as the District Attorney for Nye County, is entitled to immunity 

from actions taken as a result of his performance of his job duties. Any decision contrary to 
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District Attorney Arabia grants new and unfettered power to the State Bar which could seriously 

infringe on the office of the District Attorney, the Attorney General, and any other elected officer 

who is also a member of the bar. For all these reasons, District Attorney Arabia respectfully 

requests that the Complaint in this case be dismissed with prejudice.  

DATED this 24th day of April, 2020.  

Respectfully submitted,     
 
 
/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

       
Attorneys for Respondent 
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ANS 
THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332  
Kristine.fumolaw@gmail.com 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
emily@fumolaw.com 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

ANSWER 

COMES NOW, respondent, District Attorney Christopher Arabia, by and through his 

attorneys of record, THOMAS F. PITARO, Esq. and EMILY K. STRAND, Esq., of the law firm 

PITARO & FUMO, CHTD., and hereby answers the Complainant’s complaint as follows: 

1. In answering Paragraph 1 of the Complaint on file herein, Respondent ADMITS

the allegations contained therein. 

2. In answering Paragraph 2 of the Complaint on file herein, Respondent ADMITS

the allegations contained therein. 

3. In answering Paragraph 3 of the Complaint on file herein, Respondent ADMITS

the allegations contained therein. 

4. In answering Paragraph 4 of the Complaint on file herein, Respondent ADMITS

the allegations contained therein. 
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5. In answering Paragraph 5 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

6. In answering Paragraph 6 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

7. In answering Paragraph 7 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

8. In answering Paragraph 8 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

9. In answering Paragraph 9 of the Complaint on file herein, Respondent avers he is 

without sufficient knowledge or information to form a belief as to the truth of the claim contained 

in paragraph 9 of the Complainant’s complaint, and, therefore, denies each such claim. 

 

COUNT ONE-RPC 1.7 (Conflict of Interest: Current Clients) 

10. In answering Paragraph 10 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

11. In answering Paragraph 11 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

12. In answering Paragraph 12 of the Complaint on file herein, Respondent DENIES 

the allegations contained in Paragraph 12.  

13. In answering Paragraph 13 of the Complaint on file herein, Respondent DENIES 

the allegations that there was a concurrent conflict of interest and therefore denies the allegations 

contained in Paragraph 13.  

14. In answering Paragraph 14 of the Complaint on file herein, Respondent DENIES 

the allegations that there was a concurrent conflict of interest and therefore denies the allegations 

contained in Paragraph 14.  

15. In answering Paragraph 15 of the Complaint on file herein, Respondent DENIES 

the allegations contained in Paragraph 15. 
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COUNT TWO-RPC 8.4 (Misconduct) 

16. In answering Paragraph 16 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

17. In answering Paragraph 17 of the Complaint on file herein, Respondent DENIES 

the allegations contained in Paragraph 17.  

18. In answering Paragraph 18 of the Complaint on file herein, Respondent DENIES 

the allegations contained in Paragraph 18.  

 

FIRST AFFIRMATIVE DEFENSE 

The State Bar of Nevada’s Complaint and each claim for relief contained therein fails to 

state a claim upon which relief may be granted.  

 

SECOND AFFIRMATIVE DEFENSE 

 Pursuant to NRCP 11, all possible affirmative defenses may not have been alleged herein 

insofar as sufficient facts are not available after reasonable inquiry upon the filing of this 

Answer, the Respondent therefore, reserves the right to amend this Answer to allege additional 

Affirmative Defenses as subsequent investigation warrants.  

 

THIRD AFFIRMATIVE DEFENSE 

The State Bar of Nevada lacks in personam jurisdiction over this answering Respondent. 

. 

FOURTH AFFIRMATIVE DEFENSE 

The State Bar of Nevada lacks subject matter jurisdiction over this issue. 

 

FIFTH AFFIRMATIVE DEFENSE 

The State Bar of Nevada’s Complaint and each claim for relief contained therein are 

barred by the Governmental Immunity Statutes of NRS Chapter 41. 
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SIXTH AFFIRMATIVE DEFENSE 

The State Bar of Nevada’s Complaint and each claim for relief contained therein are 

barred by the failure of the State Bar of Nevada to plead those claims with particularity. 

 

SEVENTH AFFIRMATIVE DEFENSE 

This answering Respondent enjoys the privilege of qualified immunity. 

 

EIGHTH AFFIRMATIVE DEFENSE 

This answering Respondent was privileged to conduct the acts complained of. 

 

NINTH AFFIRMATIVE DEFENSE 

At all times, this answering Respondent acted in a legally permissible way. 

 

DATED this 18th day of May, 2020.  

Respectfully submitted,  
         

/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

       
Attorneys for Respondent 
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Case No:  OBC19-1383 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 
 vs. 

CHRISTOPHER ARABIA, ESQ.,  
             BAR NO. 9749 

             Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF TELEPHONIC INITIAL 
CASE CONFERENCE 

PLEASE TAKE NOTICE, the telephonic Initial Case Conference in the above-entitled 

matter is set for June 8, 2020, at 2:00 p.m. The State Bar conference call number is 1-877-

594-8353, participant passcode is 16816576#.

Dated this _______ day of June, 2020. 

STATE BAR OF NEVADA 
DANIEL M. HOOGE, Bar Counsel 

   By:  __________________________________ 
R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861
3100 W. Charleston Blvd, Suite 100
Las Vegas, Nevada 89102

1st
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MSJ 
THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332  
Kristine.fumolaw@gmail.com 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
emily@fumolaw.com 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

MOTION FOR SUMMARY 
JUDGMENT 

COMES NOW, respondent, District Attorney Christopher Arabia, by and through his 

attorneys of record, THOMAS F. PITARO, Esq. and EMILY K. STRAND, Esq., of the law firm 

PITARO & FUMO, CHTD., and hereby moves for an Order Granting Summary Judgment in 

favor of Christopher Arabia.  

This Motion is based upon the filing and pleadings herein, the attached Memorandum of 

Points and Authorities, and  oral argument deemed necessary by the Chair.  

DATED this 5th day of June, 2020. 

Respectfully submitted, 

/s/ Thomas F. Pitaro   /s/ Emily K. Strand 
Thomas F. Pitaro, Esq. Emily K. Strand, Esq. 
Nevada Bar No. 1332  Nevada Bar No. 15339 

Attorneys for Respondent 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. STATEMENT OF LAW 

Summary Judgment is appropriate when the pleadings and all other evidence demonstrates 

that no “genuine issue as to any material fact [remains] and that the moving party is entitled to a 

judgment as a matter of law.” Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1031 

(2005). Thus, “the mere existence of some alleged factual disputes between the parties will not 

defeat an otherwise properly supported motion for summary judgment, the requirement is that 

there be no genuine issue of fact.” Id. Moreover, the Nevada Supreme Court has expressly held 

that Rule 56 should not be regarded as a “disfavored procedural shortcut,” but rather, an “integral 

part” of the Rules of Civil Procedure, designed to “secure the just, speedy, and inexpensive 

determination of every action” Id. (quoting Celotex Corp v. Catrett, 477 U.S. 317, 327 (1986)).  

Accordingly, the opposing part “is not entitled to build a case on the gossamer threads of 

whimsy, speculation, and conjecture.” Bulbman Inc., v. Nevada Bell, 108 Nev. 105, 110, 825 P.2d 

588, 591 (citations omitted). Evidence introduced in support of or in opposition to a motion for 

summary judgment must be admissible evidence. Collins v. Union Federal Savings and Loan 

Association, 99 Nev. 284, 300, 662 P.2d 610, 620, (1983). The admissibility of evidence on a 

motion for summary judgment is subject to Nevada Rule of Civil Procedure 43 (a), and evidence 

that would be inadmissible at the trial of the case is inadmissible on a motion for summary 

judgment. Adamson v. Bowker, 85 Nev. 115, 119, 450 P.2d 796, 799 (1969). The trial court may 

not consider hearsay or other inadmissible evidence whether it be in the form of direct testimony 

given to the court or whether it appears in a deposition or answers to interrogatories. Adamson, 

85 Nev. at 199.  

In this particular instance, the State Bar has the burden of showing by clear and convincing 

evidence that the Respondent committed the violations charged. However, there is no genuine 

issue of material fact in this case. Therefore, judgment in favor of the Respondent is now 

mandated as a matter of law.  
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II. STATEMENT OF FACTS 

Attorney Christopher Arabia, Esq. (“Respondent”) is a duly admitted and active member 

of the State Bar of Nevada. Since 2019, has been serving as the Nye County District Attorney and 

at all times pertinent to this case, his principal place of business for the practice of law was located 

in Nye, County Nevada.  

One of the duties of a District Attorney in Nevada is to appoint Deputy District Attorneys 

to assist the District Attorney in performing his or her duties. See NRS 252.070(1). When the 

Respondent took office, he took over the management of the deputy district attorneys appointed 

by his predecessor. One such deputy district attorney, was Michael Vieta-Kabell (“Kabell”).  

Kabell objected to many of the Respondent’s new policies and procedures and was 

regularly insubordinate. See October 11, 2019 Letter attached as Exhibit A. During the month of 

September 2020, Respondent met with Chief Deputy District Attorney Marla Zlotek and Deputy 

District Attorney Bradley Richardson multiples times to discuss Kabell’s ongoing 

insubordination. See Affidavits of Mala Zlotek and Bradley Richardson attached as Exhibits B & 

C. The three made the decision that  Respondent should terminate Kabell’s employment. Id. 

On September 18, 2019, the Respondent terminated Kabell’s employment with the Nye 

County District Attorney’s office. On September 23, 2019, Kabell filed an appeal of his 

termination with the Nye County Human Resources Department, citing a Nye County Code which 

provides for appeals of disciplinary actions. See Appeal attached as Exhibit C. On September 24, 

2019, the Nye County Human Resources Director notified Kabell, Respondent, and the Nye 

County Manager via email that an appeal hearing had been scheduled for the Kabell matter for 

October 9, 2019. Later that day, the Respondent emailed the Nye County Human Resources 

Director and the Nye County Manager, stating: 
 
“It is my legal opinion as the Nye County District Attorney that you must cease 

and desist from conducting the proposed meeting. The proposed hearing is 
improper under NRS 252.070. Mr. Vieta-Kabell was an at-will employee 
appointed (as opposed to hired) by the District Attorney’s Office and terminable 
at any time with or without cause. See NRS 252.070, Nye County Board of County 
Commissioners Resolution 95-022, and Nye County Policies and Procedures 
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Manual Rev. 5-2017 (“at will” defined). As such, I have the right to revoke Mr. 
Vieta-Kabell’s appointment. See NRS 252.070.  

 
Earlier this year, Mr. Vieta-Kabell asserted under oath that he was an “at-will” 

employee when he gave sworn testimony that his position as Deputy DA did not 
afford him due process protections against termination of employment. Now he is 
contradicting his own prior sworn testimony and falsely claiming that he did have 
such protections.  

 
Please confirm via email no later than 4:00 p.m. on Thursday, September 26, 

2019, that you have vacated the proposed hearing regarding Mr. Vieta-Kabell.” 
 
 See Email from Arabia attached as Exhibit E.  
 

The testimony to which District Attorney Arabia was referring in his email occurred on 

April 9, 2019. Mr. Kabell testified at a hearing in support of the Deputy District Attorney’s 

attempts to unionize. He stated that a union was necessary because he did not enjoy the same 

benefits of those in the represented classification such as “due process in termination.” See Nye 

County Management Employees Assoc. v. Nye County, Case No. 2018-012, attached as Exhibit F. 

On September 25, 2019, the Nye County Human Resources Director emailed Kabell, his 

counsel, the Nye County Manager, and the Respondent to inform them that she had been 

instructed by Respondent to ‘cease and desist from conducting the requested hearing’ and stating 

that there would not be a hearing on Kabell’s appeal. See Email attached as Exhibit G. Sometime 

after that, Kabell filed a grievance with the State Bar of Nevada alleging that the Respondent had 

violated his ethical duties.  

 

III. PROCEDURAL HISTORY 

On April 6, 2020, the State Bar of Nevada filed a complaint against Respondent alleging 

violations of Nevada Rules of Professional Conduct (RPC) 1.7 and 8.4. See Exhibit H. 

Specifically, the Complainant’s first claim alleged that there was “a significant risk” that 

the Respondent’s advice to the Nye County Human Resources Director “was materially limited 

by his own personal interest in defending his termination of Kabell.” Thus, they allege that he 

violated RPC 1.7 Conflict of Interest: Current Clients by not informing the Nye Country Human 
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Resources Director of the alleged concurrent conflict of interest and obtaining informed written 

consent to proceed with advising the County.  

In their second claim, the Complainant alleges that the Respondent violated RPC 8.4 by 

“us[ing] his position as an advisor to Nye County to improperly influence whether Kabell received 

an appeal hearing” thus, engaging in conduct that is prejudicial to the administration of justice.  

 On April 24, 2020, the Respondent filed a Motion to Dismiss. See Exhibit I. On Amy 7, 

2020, the State Bar of Nevada filed an Opposition. See Exhibit J. On May 14, 2020, the Board 

Chairman for the State Bar of Nevada filed an Order denying the Respondent’s Motion to 

Dismiss. See Exhibit K.  

 The Respondent filed a verified answer on May 20, 2020. See Exhibit L. This Motion for 

Summary Judgment follows.  

 

IV. ARGUMENT 

There is no dispute of material fact in the present case. Neither side disputes the 

Respondent’s actions. The only question is whether those actions violated established ethics 

requirements for lawyers in Nevada.  

A. Prosecutors Have Discretionary Immunity 

Nev. Rev. Stat. § 41.032 states that no action may be brought against the state, state 

agencies, political subdivisions, or any officer or employee of the state, its agencies, or its political 

subdivisions based upon the exercise or performance of a discretionary function or duty, whether 

or not the discretion involved is abused. Discretionary acts are defined as those which require the 

exercise of personal deliberation, decision and judgment. Wayment v. Holmes, 112 Nev. 232, 234, 

912 P.2d 816, 817 (1996). 

In Wayment, a deputy district attorney was discharged for alleged insubordination and 

unsatisfactory work performance. The employee brought a tortious discharge suit. The Second 

Judicial District Court granted the respondent district attorney's office's motion for summary 

judgment on the grounds that the employee presented no genuine issue of material fact and that 
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the district attorney's office and its supervisors were immune from suit under Nev. Rev. Stat. § 

41.032(2).  

The court found that the district attorney's office was not an entity subject to suit because 

it is a department of Washoe County, and in the absence of statutory authorization, a department 

of the municipal government may not, in the departmental name, sue or be sued.  

More important in relation to the instant matter is that the Wayment Court held that the 

supervisor that ordered the termination was immune because the complainant was an at-will 

employee and it was within the discretion of the district attorney to fire at-will employees. Since 

the supervisor was not acting in his individual capacity, due to the fact that the termination was 

undertaken pursuant to his duties, he was immune from liability.  

Here, the actions of the Respondent occurred during the performance of his duties and as 

such, he is immune from legal actions resulting from those decisions. Kabell was fired for 

insubordination, failure to follow instructions, deviation from established procedures, and causing 

interpersonal problems in the office. The Respondent’s decision to terminate Kabell is squarely 

within the exercise or performance of a discretionary function or duty, and as such, under NRS § 

41.032, no action may be brought against the Respondent for his decision to terminate Kabell.    

Similarly, the statutory duties of the Nye County District Attorney specifically include the 

obligation to inform the county on legal matters. See NRS 252.160. In this case, District Attorney 

Arabia had an ethical and statutory obligation to inform the county that the hearing being 

requested by Kabell would be contrary to Nye County Code and other statutory provisions. 

Because District Attorney Arabia’s advice was given during the performance of his statutorily 

obligated duties, the State Bar is precluded from bringing an action against him based on his 

advice, as he has immunity pursuant to NRS § 41.032.  

There is no dispute of material fact as to the Respondent’s actions, the only question one 

of law: whether his decisions were discretionary and thus entitled to immunity. Wayment clearly 

showed that the termination of an employee for insubordination constitutes a discretionary 

decision. The fact that NRS 252.070(1) specifically gives District Attorneys the discretion to 
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appoint their deputies heavily implies that they would have the same discretion to terminate their 

employment as well. Moreover, there is ample evidence that Kabell’s termination came after 

significant inter-office discussion with other senior-level employees. See Exhibits B and C. Thus 

it is very likely the termination was discretionary and thus protected. Similarly, legal advice has 

long been recognized as discretionary for purposes of Strickland and malpractice cases, therefore, 

any advice the Respondent gave during the performance of his duties as DA would be 

discretionary as well, and thus subject to immunity. 

 

B. There was no conflict of interest and thus no violation.  

The Respondent, in his capacity as District Attorney for Nye County, has a statutory duty 

to provide legal advice to Nye County and its administrators. See NRS 252.160. In the present case, 

he advised the county as to how to respond to a hearing request for an employee, as is his duty. 

The Complainant has argued that in doing so the Respondent violated ethical rules because his 

representation of the county was materially limited by his personal interest, namely that he was 

the one who terminated Kabell’s employment. However, the reader of the Complaint is left to 

speculate as to what the risk was and how the Respondent’s actions were limited by that risk.   

By its very nature, a conflict of interest implies that the person has some stake in the 

outcome of a matter. Here, the Respondent had nothing to lose/gain in advising the county 

whether the hearing was legally proper. Regardless of who advised the county regarding the 

hearing, the outcome would have been the same. The case law is clear that Deputy District 

Attorneys are at-will employees1 and thus, by law Kabell was not entitled to a hearing. Since he 

had no stake in the outcome of the decision to have a hearing, the Respondent did not have a 

conflict of interest, and as such, his actions clearly did not violate RPC 1.7. 

Similarly, the Respondent did not violate RPC 8.4 by improperly influencing whether or 

not Kabell got a hearing. The Respondent was not the one who actually prevented Kabell from 

 
1See Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816 (1996). 
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having a hearing, he merely advised the County that the hearing was not legally justified under 

the statute. The statute which precludes at-will employees from receiving hearings was in place 

long before the Respondent became District Attorney and the ultimate decision as to whether or 

not to have the hearing was made by the Nye County Manager. There is no way that the 

Respondent had any control over the implementation of a statute which pre-dated his candidacy 

nor did he exert any control over the Nye County Manager or that office. As such, he cannot be 

disciplined for violating RPC 8.4.  

 

V. CONCLUSION 

As no genuine issue of material fact exists in this case, the Respondent is entitled to 

summary judgment as a matter of law. Here, the Complainant cannot prove there was a conflict 

of interest let alone that the Respondent violated his ethical duties. Moreover, the Respondent is 

entitled to immunity for his discretionary decisions as the District Attorney of Nye County. Thus, 

this Honorable Court should enter a judgment in favor of the Respondent.  

DATED this 5th day of June, 2020.  

Respectfully submitted,  
         

/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

       
Attorneys for Respondent 
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THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Kristine.fumolaw@gmail.com 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

              Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

Case No: OBC19-1383 

MOTION TO DISMISS 

COMES NOW, respondent, Christopher Arabia, by and through his attorneys of record, 

THOMAS F. PITARO, ESQ. and EMILY K. STRAND, ESQ., of the law firm PITARO & 

FUMO, CHTD., and hereby submits this Motion to Dismiss. This Motion is based on all the 

filings and pleadings herein, the attached Memorandum of Points and Authorities, and any oral 

argument deemed necessary.  

DATED this 24th day of April, 2020. 

Respectfully submitted, 

/s/ Thomas F. Pitaro   /s/ Emily K. Strand 
Thomas F. Pitaro, Esq. Emily K. Strand, Esq. 
Nevada Bar No. 1332  Nevada Bar No. 15339 

Attorneys for Respondent 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 
I.  

Statement of Facts 

In 2018, the respondent, Christopher Arabia, was elected as the Nye County District 

Attorney. He began his term in January of 2019 and still serves in that capacity. In his capacity 

as District Attorney for Nye County, one of District Attorney Arabia’s duties is to advise the Nye 

County Human Resources Director and others in management positions in Nye County regarding 

Nye County Legal Issues.  

On September 18, 2019, District Attorney Arabia terminated Deputy District Attorney 

Michael Vieta-Kabell’s (“Kabell”) employment with the Nye County District Attorney’s office, 

following months of on ongoing issues with Mr. Kabell’s insubordination.  

On September 23, 2019, Kabell filed an appeal of his termination with the Nye County 

Human Resources Department. On September 24, 2019, Nye County Human Resources Director 

scheduled an appeal hearing and notified Kabell, District Attorney Arabia, and the Nye County 

Manager via email. In response, District Attorney Arabia emailed the Nye County Human 

Resources Director and the Nye County Manager, stating: 
 
It is my legal opinion as the Nye County District Attorney that you must cease 

and desist from conducting the proposed meeting. The proposed hearing is 
improper under NRS 252.070. Mr. Vieta-Kabell was an at-will employee appointed 
(as opposed to hired) by the District Attorney’s Office and terminable at any time 
with or without cause. See NRS 252.070, Nye County Board of County 
Commissioners Resolution 95-022, and Nye County Policies and Procedures 
Manual Rev. 5-2017 (“at will” defined). As such, I have the right to revoke Mr. 
Vieta-Kabell’s appointment. See NRS 252.070.  

 
Earlier this year, Mr. Vieta-Kabell asserted under oath that he was an “at-will” 

employee when he gave sworn testimony that his position as Deputy DA did not 
afford him due process protections against termination of employment. Now he is 
contradicting his own prior sworn testimony and falsely claiming that he did have 
such protections.  

 
Please confirm via email no later than 4:00 p.m. on Thursday, September 26, 

2019, that you have vacated the proposed hearing regarding Mr. Vieta-Kabell.  
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 The testimony to which District Attorney Arabia was referring in his email occurred on 

April 9, 2019. Mr. Kabell testified at a hearing in support of the Deputy District Attorney’s 

attempts to unionize. He stated that a union was necessary because he did not enjoy the same 

benefits of those in the represented classification such as “due process in termination.”1 

On September 25, 2019, the Nye County Human Resources Director emailed Kabell, his 

counsel, the Nye County Manager, and District Attorney Arabia to inform them that she was 

instructed by District Attorney Arabia to ‘cease and desist from conducting the requested hearing’ 

and stating there would not be a hearing on Kabell’s appeal.  
 
 

II.  
Procedural History 

 On April 6, 2020, the State Bar of Nevada filed a complaint against District Attorney 

Arabia alleging violations of Nevada Rules of Professional Conduct (RPC) 1.7 and 8.4. 

Specifically, they alleged that there was “a significant risk that [District Attorney Arabia’s] advice 

to the Nye County Human Resources Director was materially limited by his own personal interest 

in defending his termination of Kabell.” Thus, they allege that he violated RPC 1.7 Conflict of 

Interest: Current Clients by not informing the Nye Country Human Resources Director of the 

alleged concurrent conflict of interest and obtaining informed written consent to proceed with 

advising the County. 

 Second, the State Bar also alleges that District Attorney Arabia violated RPC 8.4 by 

“us[ing] his position as an advisor to Nye County to improperly influence whether Kabell received 

an appeal hearing” thus, engaging in conduct that is prejudicial to the administration of justice.  

 As such, this motion follows.  
  

 
1 See Nye Count Management Employees Assoc. v. Nye County, Case No. 2018-012, State of Nevada 

Local Government Employee-Management Relations Board.  
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III.  
Statement of Law 

 
A. Failure to State a Claim 

Pursuant to Nevada Rule of Civil Procedure 12(b)(5) and the State Bar of Nevada 

Disciplinary Rule of Procedure 15, a party may assert “failure to state a claim upon which relief 

can be granted” as a defense in response to a State Bar complaint.  

B. The Discretionary Function Immunity of Prosecutors – as Administrators, Managers, and 

Advisers as well as Litigators 

Nev. Rev. Stat. § 41.032 states that no action may be brought against the state, state 

agencies, political subdivisions, or any officer or employee of the state, its agencies, or its political 

subdivisions based upon the exercise or performance of a discretionary function or duty, whether 

or not the discretion involved is abused. Discretionary acts are defined as those which require the 

exercise of personal deliberation, decision and judgment. Wayment v. Holmes, 112 Nev. 232, 234, 

912 P.2d 816, 817 (1996). 

In Wayment, a deputy district attorney was discharged for alleged insubordination and 

unsatisfactory work performance. The employee brought a tortious discharge suit. The Second 

Judicial District Court granted the respondent district attorney's office's motion for summary 

judgment on the grounds that the employee presented no genuine issue of material fact and that 

the district attorney's office and its supervisors were immune from suit under Nev. Rev. Stat. § 

41.032(2).  

The court found that the district attorney's office was not an entity subject to suit because 

it is a department of Washoe County, and in the absence of statutory authorization, a department 

of the municipal government may not, in the departmental name, sue or be sued.  

More important in relation to the instant matter is that the Wayment Court held that the 

supervisor that ordered the termination was immune because the complainant was an at-will 

employee and it was within the discretion of the district attorney to fire at-will employees. Since 

the supervisor was not acting in his individual capacity, due to the fact that the termination was 

undertaken pursuant to his duties, he was immune from liability. 
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The Wayment Court embraced this holding notwithstanding that the fired employee 

argued that his challenges to his supervisor (contending that an indictment was defective and 

should be dismissed and refiled) were compelled by the rules of lawyer professional conduct.2   

 
IV.  

Argument 
 

A. The State Bar has failed to state a claim upon which relief can be granted.  

There is no dispute of material fact in the present case. Neither side disputes District 

Attorney Arabia’s actions. The only question is whether those actions violated established ethics 

requirements for lawyers in Nevada.  

Mr. Arabia, in his capacity as District Attorney for Nye County, has a statutory duty to 

provide legal advice to Nye County and its administrators.3 In the present case, he advised the 

county as to how to respond to a hearing request for an employee, as is his duty. The State Bar 

has argued that in doing so District Attorney Arabia violated ethical rules because his 

representation of the county was materially limited by his personal interest, namely that he was 

the one who terminated Kabell’s employment. However, the reader of the Complaint is left to 

speculate as to what the risk was and how District Attorney Arabia’s actions were limited by that 

risk.   

By its very nature, a conflict of interest implies that the person has some stake in the 

outcome of a matter. Here, District Attorney Arabia had nothing to lose/gain in advising the 

county whether the hearing was legally proper. Regardless of who advised the county regarding 

the hearing, the outcome would have been the same. The case law is clear that Deputy District 

Attorneys are at-will employees4 and thus, by law Kabell was not entitled to a hearing. Since he 

 
2 The Court noted, however, that Wayment’s “contention that he was terminated for complying with his 
mandatory ethical duties is a mere allegation . . . unsupported by any evidence” and that his constant 
arguing with his supervisor constituted actionable insubordination regardless of the merits of any concern 
Wayment may have had about the propriety of the indictment.  See 112 Nev. at 236-37, 912 P.2d at 818-
19. 
  
3 See NRS 252.160 
4See Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816 (1996). 

 
ROA Volume I - Page 000107



 

-6- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

 

 

had no stake in the outcome of the decision to have a hearing, District Attorney Arabia did not 

have a conflict of interest, and as such, his actions clearly did not violate RPC 1.7. 

Similarly, District Attorney Arabia did not violate RPC 8.4 by improperly influencing 

whether or not Kabell got a hearing.  District Attorney Arabia was not the one who actually 

prevented Kabell from having a hearing, he merely advised the County that the hearing was not 

legally justified under the statute. The statute which precludes at-will employees from receiving 

hearings was in place long before Arabia became District Attorney and the ultimate decision as 

to whether or not to have the hearing was made by the Nye County Manager. There is no way 

that District Attorney Arabia had any control over the implementation of a statute which pre-

dated his candidacy nor did he exert any control over the Nye County Manager or that office. As 

such, he cannot be disciplined for violating RPC 8.4.  

None of the State Bar’s  claims rise to a level requiring relief. The State Bar cannot 

demonstrate a violation of either RPC 1.7 or RPC 8.4. As such, they have failed to assert a claim 

upon which relief can be granted and this action should be dismissed pursuant to NRCP 12(b)(5).  

 
B. District Attorney Arabia’s actions occurred during the performance of his duties as 

District Attorney and as such, he has qualified immunity.   

Even if the State Bar was able to state a claim for relief in this case, District Attorney 

Arabia’s actions occurred during the performance of his duties and as such, he is immune from 

legal actions resulting from those decisions. See Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816 

(1996). 

 In Wayment, the court held that it was within the discretion of the District Attorney to fire 

at-will employees; and due to the fact that the termination was undertaken pursuant to the DA’s 

duties, he was immune from liability for the termination. Here, Kabell was fired for 

insubordination, failure to follow instructions, deviation from established procedures, and causing 

interpersonal problems in the office. District Attorney Arabia’s decision to terminate an employee 

like Kabell is squarely within the exercise or performance of a discretionary function or duty, and 

as such, under NRS § 41.032, no action may be brought against District Attorney Arabia for his 
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decision to terminate Kabell.   Furthermore, the instant case does not involve any allegations of 

violations of professional responsibility in litigation by the defendant district attorney, as was the 

case in Wayment.  Consequently, the instant matter is one even more favorable to the defendant 

than Wayment, which found no liability for the employee attorney’s discharge. 

The statutory duties of the Nye County District Attorney specifically include the 

obligation to inform the county on legal matters.5 In this case, District Attorney Arabia had an 

ethical and statutory obligation to inform the county that the hearing being requested by Kabell 

would be contrary to Nye County Code and other statutory provisions. Because District Attorney 

Arabia’s advice was given during the performance of his statutorily obligated duties, the State 

Bar is precluded from bringing an action against him based on his advice, as he has immunity 

pursuant to NRS § 41.032. Therefore, the Complaint should be dismissed. 
 

 
C. The State Bar lacks authority over decisions made by a public official in his or her elected 

capacity.  

Through the present Complaint, the State Bar of Nevada is attempting to interfere with 

the office of an elected official. The decisions that District Attorney Arabia made were not in his 

personal capacity, but in his capacity as the District Attorney for Nye County. To allow the State 

Bar to discipline the District Attorney for decisions he made in his elected capacity essentially 

gives the State Bar power to override the decisions of elected officials and exert their control on 

public offices such as the Office of the District Attorney.  

Here, the only conceivable way that  District Attorney Arabia could be found guilty of 

ethical violations requires the assumption that District Attorney Arabia had something to lose by 

allowing Kabell a hearing. In order to reach that conclusion, the State Bar would have to make 

the unilateral determination that Deputy District Attorneys in Nevada are not at-will employees 

and thus entitled to a hearing. If that was the case, District Attorney Arabia benefitted when he 

 
5 See NRS 252.160 
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advised that the hearing should not take place by ensuring a person he terminated was not 

reappointed to their previous position.  

The problem with this analysis of course, is the fact that the State Bar does not have that 

level of authority. It is well-settled that Deputy District Attorneys are at-will employees. See 

Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816 (1996).   The State Bar cannot overrule Nevada 

Supreme Court precedent.  Further,  a State Bar disciplinary panel has no authority to provide 

Kabell any relief (including returning him to his previous position) because the authority to 

appoint Deputy District Attorney’s is a power reserved to the District Attorney himself. See NRS 

252.070.  

 The State Bar does, of course, generally have disciplinary authority over Nevada 

attorneys.  But allowing the State Bar to discipline District Attorney Arabia for decisions he made 

in his elected capacity as a public official managing his office and advising other country 

government officials on legal matters would effectively give the State bar power to interfere with 

the decisions of any member of the bar who holds elected office.  

Such action would undoubtedly have a chilling effect, both on lawyers who seek elected 

office, but also on lawyers who currently hold office. Essentially a decision in favor of the State 

Bar in the present case would give the State Bar the power to impose penalties on an elected 

attorney whenever State Bar officials disagree with a lawyer holding public office. This 

possibility poses the very real threat that current officeholders might refrain from performing their 

duties to the best of their abilities for fear of “rocking the boat.”  Further persecution of Mr. Arabia 

could have very serious and lasting consequences on the Nevada legal, political, and judicial 

landscapes.  
 
 

V. 
Conclusion 

 The present Complaint fails to adequately allege a complaint upon which relief could be 

granted. Even if it did, Mr. Arabia, as the District Attorney for Nye County, is entitled to immunity 

from actions taken as a result of his performance of his job duties. Any decision contrary to 
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District Attorney Arabia grants new and unfettered power to the State Bar which could seriously 

infringe on the office of the District Attorney, the Attorney General, and any other elected officer 

who is also a member of the bar. For all these reasons, District Attorney Arabia respectfully 

requests that the Complaint in this case be dismissed with prejudice.  

DATED this 24th day of April, 2020.  

Respectfully submitted,     
 
 
/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

       
Attorneys for Respondent 
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ANS 
THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332  
Kristine.fumolaw@gmail.com 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
emily@fumolaw.com 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

ANSWER 

COMES NOW, respondent, District Attorney Christopher Arabia, by and through his 

attorneys of record, THOMAS F. PITARO, Esq. and EMILY K. STRAND, Esq., of the law firm 

PITARO & FUMO, CHTD., and hereby answers the Complainant’s complaint as follows: 

1. In answering Paragraph 1 of the Complaint on file herein, Respondent ADMITS

the allegations contained therein. 

2. In answering Paragraph 2 of the Complaint on file herein, Respondent ADMITS

the allegations contained therein. 

3. In answering Paragraph 3 of the Complaint on file herein, Respondent ADMITS

the allegations contained therein. 

4. In answering Paragraph 4 of the Complaint on file herein, Respondent ADMITS

the allegations contained therein. 
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5. In answering Paragraph 5 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

6. In answering Paragraph 6 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

7. In answering Paragraph 7 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

8. In answering Paragraph 8 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

9. In answering Paragraph 9 of the Complaint on file herein, Respondent avers he is 

without sufficient knowledge or information to form a belief as to the truth of the claim contained 

in paragraph 9 of the Complainant’s complaint, and, therefore, denies each such claim. 

 

COUNT ONE-RPC 1.7 (Conflict of Interest: Current Clients) 

10. In answering Paragraph 10 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

11. In answering Paragraph 11 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

12. In answering Paragraph 12 of the Complaint on file herein, Respondent DENIES 

the allegations contained in Paragraph 12.  

13. In answering Paragraph 13 of the Complaint on file herein, Respondent DENIES 

the allegations that there was a concurrent conflict of interest and therefore denies the allegations 

contained in Paragraph 13.  

14. In answering Paragraph 14 of the Complaint on file herein, Respondent DENIES 

the allegations that there was a concurrent conflict of interest and therefore denies the allegations 

contained in Paragraph 14.  

15. In answering Paragraph 15 of the Complaint on file herein, Respondent DENIES 

the allegations contained in Paragraph 15. 
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COUNT TWO-RPC 8.4 (Misconduct) 

16. In answering Paragraph 16 of the Complaint on file herein, Respondent ADMITS 

the allegations contained therein.  

17. In answering Paragraph 17 of the Complaint on file herein, Respondent DENIES 

the allegations contained in Paragraph 17.  

18. In answering Paragraph 18 of the Complaint on file herein, Respondent DENIES 

the allegations contained in Paragraph 18.  

 

FIRST AFFIRMATIVE DEFENSE 

The State Bar of Nevada’s Complaint and each claim for relief contained therein fails to 

state a claim upon which relief may be granted.  

 

SECOND AFFIRMATIVE DEFENSE 

 Pursuant to NRCP 11, all possible affirmative defenses may not have been alleged herein 

insofar as sufficient facts are not available after reasonable inquiry upon the filing of this 

Answer, the Respondent therefore, reserves the right to amend this Answer to allege additional 

Affirmative Defenses as subsequent investigation warrants.  

 

THIRD AFFIRMATIVE DEFENSE 

The State Bar of Nevada lacks in personam jurisdiction over this answering Respondent. 

. 

FOURTH AFFIRMATIVE DEFENSE 

The State Bar of Nevada lacks subject matter jurisdiction over this issue. 

 

FIFTH AFFIRMATIVE DEFENSE 

The State Bar of Nevada’s Complaint and each claim for relief contained therein are 

barred by the Governmental Immunity Statutes of NRS Chapter 41. 
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SIXTH AFFIRMATIVE DEFENSE 

The State Bar of Nevada’s Complaint and each claim for relief contained therein are 

barred by the failure of the State Bar of Nevada to plead those claims with particularity. 

 

SEVENTH AFFIRMATIVE DEFENSE 

This answering Respondent enjoys the privilege of qualified immunity. 

 

EIGHTH AFFIRMATIVE DEFENSE 

This answering Respondent was privileged to conduct the acts complained of. 

 

NINTH AFFIRMATIVE DEFENSE 

At all times, this answering Respondent acted in a legally permissible way. 

 

DATED this 18th day of May, 2020.  

Respectfully submitted,  
         

/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

       
Attorneys for Respondent 
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Kait Flocchini

From: Laura Peters
Sent: Friday, December 20, 2019 2:01 PM
To: Christopher R. Arabia
Subject: RE: Grievance File OBC19-1383/ Michael Vieta-Kabell, Esq.

Good Afternoon Mr. Arabia: 
 
I have reviewed your response and have one follow‐up question:  As I understand it, the allegation of a violation of 1.7 
stems from your cease & desist demand regarding the 10/9/19 termination appeal meeting.   Had Rebecca Bruch been 
retained to represent the county with regard to the Kabell matter by that point? 
 
Thank you for your cooperation with this process,   
 
Laura Peters 
Paralegal/Investigator 
Office of Bar Counsel  
laurap@nvbar.org 
Direct Line – 775‐328‐1382 
 
 
 

From: Christopher R. Arabia <crarabia@co.nye.nv.us>  
Sent: Thursday, December 19, 2019 3:23 PM 
To: Laura Peters <LauraP@nvbar.org> 
Subject: RE: Grievance File OBC19‐1383/ Michael Vieta‐Kabell, Esq. 
 
Dear Ms. Peters, 
 
As we discussed by telephone on December 6, I am now submitting my response.  I also sent a copy via U.S. Mail this 
afternoon.  I appreciate your courtesy in allowing me the extra time. 
 
Thank you, 
 
CHRIS ARABIA 
NYE COUNTY DISTRICT ATTORNEY 
crarabia@co.nye.nv.us  
Pahrump Office:  1520 E. Basin Avenue 
                              Pahrump,  Nevada  89060 
                              Phone:  775-751-7080 
                              Fax:  775-751-4229 

Tonopah Office:  101 Radar Road 
                              Tonopah, Nevada  89049 
                              Phone:  775-482-8166 
                              Fax:  775-482-8175 
 
NYE COUNTY DISTRICT ATTORNEY COMMUNICATION 
This communication is for use by the intended recipient and contains information that may be privileged, confidential or copyrighted under applicable law.  Should the intended 
recipient of this electronic communication be a member of a public body within the State of Nevada be aware that it is a violation of the Nevada Open Meeting Law to use 
electronic communications to circumvent the spirit or letter of the Open Meeting Law (NRS Chapter 241) to act, outside of an open and public meeting, upon a matter over 
which the public body has supervision, control, jurisdiction or advisory powers.  If you are not the intended recipient, you are hereby formally notified that any use, copying or 
distribution of this e-mail, in whole or in part, is strictly prohibited.  Please notify the sender by return e-mail and delete this e-mail from your system.  Unless explicitly and 
conspicuously designated as "E-Contract Intended," this email does not constitute a contract offer, a contract amendment, or an acceptance of a counteroffer.  This email 
does not constitute consent to the use of sender's contact information for direct marketing purposes or for transfers of data to third parties. 
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From: Laura Peters <LauraP@nvbar.org>  
Sent: Friday, November 15, 2019 2:44 PM 
To: Christopher R. Arabia <crarabia@co.nye.nv.us> 
Subject: Grievance File OBC19‐1383/ Michael Vieta‐Kabell, Esq. 
 
Hard Copy to Follow 
 
Laura Peters 
Paralegal/Investigator 
Office of Bar Counsel  
laurap@nvbar.org 
Direct Line – 775‐328‐1382 
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Kait Flocchini

From: Laura Peters
Sent: Friday, December 20, 2019 1:18 PM
To: mvkabell@gmail.com
Subject: Grievance File OBC19-1383/ Christopher Arabia, Esq.
Attachments: DOC003.pdf

Good Afternoon Mr. Vieta‐Kabell: 
 
Please find the attached correspondence in response to the grievance you submitted to our office on or about October 
25, 2019.  If you wish to provide a rebuttal to Mr. Arabia’s remarks, please do so on or before January 13, 2019.  This 
matter will be investigated and screened before a panel for the Southern Nevada Disciplinary Board.   
 
Thank you, 
 
Laura Peters 
Paralegal/Investigator 
Office of Bar Counsel  
laurap@nvbar.org 
Direct Line – 775‐328‐1382 
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THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332 
Kristine.fumolaw@gmail.com 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
emily@fumolaw.com 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

              Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

Case No: OBC19-1383 

RESPONDENT’S INITIAL 
DISCLOSURES 

COMES NOW, respondent, Nye County District Attorney Christopher Arabia 

(“Arabia”), by and through his attorneys of record, THOMAS F. PITARO, Esq. and EMILY K. 

STRAND, Esq., of the law firm PITARO & FUMO, CHTD., and hereby submits the following 

list of witnesses and documents which may be offered at the time of the hearing on the above-

entitled complaint.  

A. Documents.

The majority of the documents enclosed with the Complainants disclose were originally

provided by the Respondent. As such, at this time, the Respondent very few documents to 

disclose, however the Respondent reserves the right to provide a Supplemental Disclosure at a 

later time. Enclosed with this disclosure are affidavits from Marla Zlotek and Bradley Richardson 

which were used in support of the Respondent’s Motion for Summary Judgment.  
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B. Witnesses.  

1. Respondent Nye County District Attorney Christopher Arabia, Esq. may testify about 

his job duties and responsibilities as District Attorney, his supervision of Mr. Vieta-

Kabell, the ongoing problems with Mr. Kabell’s insubordination, his ultimate decision 

to terminate Mr. Kabell, and his decision to advise the Nye County Manager not to 

hold a termination hearing.  

2. Chief Deputy District Attorney Marla Zlotek, Esq. may testify about her job duties 

and responsibilities as a Deputy District Attorney, her understanding of the 

employment status of district attorneys, and conversations she participated in 

regarding Mr. Kabell’s insubordination and ultimate termination.  

3. Deputy District Attorney Bradley Richardson, Esq. may testify about his job duties 

and responsibilities as a Deputy District Attorney, his understanding of the 

employment status of district attorneys, and conversations he participated in regarding 

Mr. Kabell’s insubordination and ultimate termination. His email is 

brichardson@co.nye.nv.us 

4. Nye County Human Resources Director Danelle Shamrell may testify about her job 

duties and responsibilities as Nye County Human Resources Director, her 

understanding of the employment status of district attorneys, and conversations she 

participated in with regard to Mr. Kabell’s termination and the denial of his request 

for a hearing. Her telephone number is 775-482-7242 and her email is 

dshamrell@co.nye.nv.us  

5. Nye County Manager Timothy Sutton may testify about his job duties and 

responsibilities as Nye County Manager, his understanding of the employment status 

of district attorneys, and conversations he participated in regarding Mr. Kabell’s 

termination and the denial of his request for a hearing. His telephone number is 775-

751-075 and his email is nyeadmin@co.nye.nv.us 
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6. Former Deputy District Attorney Michael Vieta-Kabell may testify about his job 

duties and responsibilities as Nye County Manager, his understanding of the 

employment status of district attorneys, and conversations he participated in regarding 

his termination and the denial of his request for a hearing. 

7. Jeffrey Stempel, Esq. may testify as an expert in attorney ethics and a professor at the 

UNLV Willum S. Boyd School of Law. His address is 4505 South Maryland Parkway 

Box 451003 in Las Vegas, NV  89154-1003 and he can be reached at 

jeff.stempel@unlv.edu. 

 

Further, the Respondent reserves the right to supplement this disclosure.  

DATED this 1st day of July, 2020.        
 
/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 
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RPL 
THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332  
Kristine.fumolaw@gmail.com 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
emily@fumolaw.com 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

REPLY TO STATE BAR’S 
OPPOSITION TO RESPONDENT’S 
MOTION FOR SUMMARY 
JUDGMENT 

COMES NOW, respondent, District Attorney Christopher Arabia, by and through his 

attorneys of record, THOMAS F. PITARO, Esq. and EMILY K. STRAND, Esq., of the law firm 

PITARO & FUMO, CHTD., and hereby files this Reply to the State Bar’s Opposition to Summary 

Judgment. This Reply is based upon the filing and pleadings herein, the attached Memorandum 

of Points and Authorities, and  oral argument deemed necessary by the Chair.  

DATED this 6th day of July, 2020. 

Respectfully submitted, 

/s/ Thomas F. Pitaro   /s/ Emily K. Strand 
Thomas F. Pitaro, Esq. Emily K. Strand, Esq. 
Nevada Bar No. 1332  Nevada Bar No. 15339 

Attorneys for Respondent 
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MEMORANDUM OF POINTS AND AUTHORITIES 

The State Bar argues that the disciplinary matter does not require analysis of District 

Attorney Arabia’s termination of Vieta-Kabell.  Instead the Bar argues that the panel should focus 

solely on deciding whether District Attorney Arabia violated the rules of professional conduct 

when he issued a directive as to whether a hearing could be conducted to consider the propriety 

of his termination of Kabell. The fact of the matter is that the two are so intertwined that they are 

almost inseparable.  

RPC 1.7 applies when there is a “significant risk” of a conflict materially limiting a 

lawyer’s responsibilities to a client. Pursuant to ABA Annotated Model Rules of Professional 

Conduct, 9th Ed., Rule 1.7, Comment 10 “if the probity of a lawyer’s own conduct in a transaction 

is in serious question, it may be difficult or impossible for the lawyer to give a client detached 

advice.” (emphasis added). Thus, in order for there to be a rule violation, the panel must find that 

the probity of District Attorney Arabia’s conduct in terminating Kabell was in serious question 

and thus limited his ability to give detached advice. 

 However, the case law is clear on the issue of whether a Deputy District Attorney who 

has been fired is entitled to a hearing. District Attorney Arabia was correct when he informed the 

Nye County Manager that Deputy District Attorneys are at-will employees1 and thus, not entitled 

to a hearing by law.  

Even assuming, arguendo, that the State Bar is correct and that there was a risk that District 

Attorney Arabia’s advice was limited by his supposed fear/concern over the hearing, there is no 

evidence to show that the risk was significant, to the point of materially limiting DA Arabia’s  

responsibilities to Nye County. District Attorney Arabia is an experienced attorney with 

experience from countless contested hearings and trials and thus, it is unlikely that the mere 

possibility of having his opinion questioned would strike in him the level of fear or concern 

necessary to significantly or materially limit his ability to meet his responsibilities to the people 

 
1 See Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816 (1996).  
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of Nye Count. Moreover, the information he provided the manager was legally correct and thus 

is extremely unlikely that another attorney would have given a different opinion on the matter.  

As such, no reasonable trier of fact can possibly conclude that District Attorney Arabia 

violated the rules of professional conduct with his actions. As such, summary judgment is 

appropriate as a matter of law.  

DATED this 6th day of July, 2020.  

Respectfully submitted,  
         

/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

       
Attorneys for Respondent 
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BRIEF 
THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332  
Kristine.fumolaw@gmail.com 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
emily@fumolaw.com 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

BRIEF IN SUPPORT OF 
RESPONDENT’S MOTION FOR 

SUMMARY JUDGMENT 

COMES NOW, respondent, District Attorney Christopher Arabia, by and through his 

attorneys of record, THOMAS F. PITARO, ESQ. and EMILY K. STRAND, ESQ., of the law 

firm PITARO & FUMO, CHTD., and hereby submits this Brief in Support of Respondent’s 

Motion for Summary Judgment.  

DATED this 20th day of July, 2020. 

Respectfully submitted, 

/s/ Thomas F. Pitaro   /s/ Emily K. Strand 
Thomas F. Pitaro, Esq. Emily K. Strand, Esq. 
Nevada Bar No. 1332  Nevada Bar No. 15339 

Attorneys for Respondent 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. Issues Presented for Review 

A. Is the Board of Governor’s Chairman’s May 14, 2020 order the law of the case? If 

so, to what extent? 

B. What factual information is in the record to dispute that “the Respondent’s 

communication was complete and accurate (as to the absence of the right of a 

Deputy District Attorney to a termination appeal)…”? 

II. Mr. Hogan’s decision on May 14, 2020 is not the law of the case.  
 

A. The “law of the case” doctrine would not apply until the respondent’s first appeal, 
as outlined in the Hall decision.  

The “Law of the Case” doctrine belongs to the same family of preclusion doctrines that 

include collateral estoppel, res judicata, and stare decisis.1 Under the doctrine, when an issue is 

decided in a particular case, the parties of that case cannot relitigate the same issue in any 

subsequent proceeding.2 In Nevada, the first appeal from a case becomes the law of the case on 

all subsequent appeals. Hall v. State, 535 P.2d 797, 798 (Nev. 1975). Here, the Motion for 

Summary Judgment is not an appeal from the denial of the Motion to Dismiss and the two have 

different standards and considerations. As such, the “law of the case” doctrine does not apply.  
 

 
B. The Hearing Board Chair’s authority only covers decisions prior to the 

designation of the hearing panel.   

Pursuant to Nevada Supreme Court Rule (NSCR) 103, the chair of each disciplinary board 

shall preside over all motions or other requests relating to pending proceedings until such time as 

a hearing panel chair is designated to preside over the proceeding, as provided in Rule 103(6). 

 
1 Joan Steinman, Law of the Case: A Judicial Puzzle In Consolidated and Transferred Cases and 
in Multidistrict Litigation, 135 U. PA. L. REV. 595, 598 (1987).  

2 Id. at 597-98; Note, An Alternative Analysis of Law of the Case: Rethinking Loveday v. State, 
44 MD. L. REv.177, 180 (1985).  
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(emphasis added). Thus because a hearing panel chair has been designated to preside over the 

proceeding in this case, the Chair from the Board of Governor’s no longer has jurisdiction. Thus, 

while his ruling may be persuasive, it is not binding, as to do so would usurp the power from the 

hearing panel chair in violation of Rule 103(6).  
 
 

C. All administrative decisions by boards and committees for the State Bar are 
merely recommendations to the Nevada Supreme Court.  

While the Nevada Supreme Court has delegated tasks to the disciplinary board, ultimately, 

all decisions rendered by bar committees/boards are advisory and thus not binding. For example, 

except for disbarments by consent ….. a decision recommending a public reprimand, suspension 

or disbarment shall be automatically reviewed de novo by the supreme court. NSCR 105(3). 

Similarly, pursuant to NSCR 224, the Standing Committee on Professional Responsibility may 

assist members of the state bar to appreciate, understand, and adhere to ethical and professional 

standards of conduct by issuing advisory opinions on the ethical propriety of hypothetical attorney 

conduct, and may assist the Supreme Court and board of governors by studying and 

recommending additions, amendments, or repeal of rules of professional conduct, however,  

proposed opinions by the Ethics Committee may only be approved if at least five members of the 

committee agree and they must include the following statement:  
 
“This opinion is issued by the standing committee on ethics and professional 
responsibility of the State Bar of Nevada, pursuant to S.C.R. 225. It is advisory only. 
It is not binding upon the courts, the State Bar of Nevada, its board of governors, 
any persons or tribunals charged with regulatory responsibilities, or any member of 
the state bar.” 

The Supreme Court’s decision to reserve the final decision regarding the outcome of 

administrative hearings to themselves is not unique. The Supreme Court and other Nevada 

judiciaries have final authority over the outcome of a variety of administrative hearings, especially 

in cases involving professional misconduct. For example, before an insurance agent, bail 

bondsman, or surety can be disciplined by the Nevada Division of Insurance, he or she has the 

right to have the recommendation of the administrative agency reviewed by a District Court Judge 

pursuant to NRS 233B.130. Similarly, decisions by the Public Utilities Commission of Nevada 
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are subject to judicial review pursuant to NRS 703.373. Those who apply for unemployment 

benefits and are denied are entitled to judicial review pursuant to NRS 612.525. Finally, a person 

who is denied a driver’s license or whose license is cancelled, suspended, or revoked is entitled 

to judicial review pursuant to NRS 483.520.  

Thus, because the decisions by administrative panels and offices are not binding on the  

judiciary or even the Respondent until the Nevada Supreme Court affirms them, the Respondent 

would argue that they should not be binding on the subsequent hearing panel chair either. In order 

to be law of the case, the decision by the Chairman Hogan would need to be ratified by the 

Supreme Court first.   
 

D. If the hearing board chairman’s decisions was the law of the case, it would 
preclude the Respondent from presenting affirmative defenses in violation of his 
rights.  

In his decision to deny the Motion to Dismiss, Chairman Hogan stated that as a matter of 

law, qualified immunity does not apply to disciplinary proceedings. Order, pg. 3, lines 4-6.  

However, he went on to say that even if it did, qualified immunity is an affirmative defense which 

much be proven during the hearing. Thus, if Chairman Hogan’s decisions that qualified immunity 

is not applicable became the law of the case, it would preclude the Respondent from raising that 

defense during the hearing which would be a violation of the Respondent’s right to utilize all 

available defenses to defend himself.  

 
III. There is no factual information in the record to dispute that District Attorney 

Arabia’s advice to the Nye County Manager was complete and accurate.  

In his email to the Nye County Manager, District Attorney Arabia stated that the hearing 

that Mr. Vieta-Kabell was demanding was improper under NRS 252.070 because Mr. Vieta-

Kabell was an at-will employee and thus terminable without a hearing. He also cited to the  Nye 

County Board of County Commissioners Resolution 95-022, and Nye County Policies and 

Procedures Manual Rev. 5-2017  for the definition of “at will.”  

NRS 252.070(1) reads in pertinent part: “all district attorneys may appoint deputies, who 

are authorized to transact all official business relating to those duties of the office ….to the same 
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extent as their principals and perform such other duties as the district attorney may from time to 

time direct…..”  

NRS 252.070(3) states that “All appointments of deputies under the provisions of this 

section must ….be recorded in the office of the recorder…. Revocations of those appointments 

must also be recorded as provided in this section. From the time of the recording of the 

appointments or revocations therein, persons shall be deemed to have notice of the appointments 

or revocations.” (emphasis added). Thus pursuant to NRS 252.070, the District Attorney has to 

sole discretion to appoint and revoke the appointments of Deputy District Attorneys.  

Next, the Nye County Policies and Procedures Manual defines “at will” as:  
 
“Employment status wherein the employee may be terminated at any time, with or without 
cause. An employee in an at-will status has neither a property right nor an expectation of 
continued employment with Nye County and is not covered by the provisions of the 
discipline, layoff, or dispute resolution sections of these personnel policies.”  
 

Thus, based on NRS 252.070 and the Nye County Policies and Procedures Manual, it is 

clear that deputy district attorneys meet the definition of at-will employees. This fact is only 

further proved by Mr. Vieta-Kabell’s own testimony at a hearing in support of unionization 

wherein he stated the one of the reasons the District Attorney’s sought to unionize was so that 

they could be afforded due process protections from termination similar to those already given to 

other state employees.3 Additionally, District Attorney Arabia sought out the advice of two of his 

Chief Deputy District Attorney’s in interpreting the law, prior to sending his email to the Nye 

County Manager. Thus, the email DA Arabia sent was based not only on his own belief regarding 

the law, but also the beliefs and advice of two other District Attorney’s as well.   

In short, the State Bar cannot point to a single shred of evidence to support the claim that 

District Attorney Arabia’s advice to the Nye County Manager was an incorrect statement of law 

or that Mr. Vieta-Kabell was actually entitled to a hearing.  

 

 
3 See Nye County Management Employees Assoc. v. Nye County, Case No. 2018-012. 
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IV. Conclusion 

As no genuine issue of material fact exists in this case, the Respondent is entitled to summary 

judgment as a matter of law. The Complainant cannot prove there was a conflict of interest let 

alone that the Respondent violated his ethical duties. Moreover, the Respondent is entitled to 

immunity for his discretionary decisions as the District Attorney of Nye County. Thus, this 

Honorable Court should enter a judgment in favor of the Respondent.  

DATED this 20th day of July, 2020.  

Respectfully submitted,  
         

/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

       
Attorneys for Respondent 
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Case No:  OBC19-1383 

STATE BAR OF NEVADA

SOUTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA, 

Complainant,
vs.

CHRISTOPHER ARABIA, ESQ., 
      BAR NO. 9749 

 Respondent.

) 
) 
) 
)
) 
) 
) 
) 
) 

SUPPLEMENTAL BRIEF IN 
OPPOSITION TO RESPONDENT’S 

MOTION FOR SUMMARY 
JUDGMENT

The State Bar of Nevada, by and through Assistant Bar Counsel R. Kait Flocchini, hereby 

supplements its response to Respondent’ Motion for Summary Judgment as invited by Chair 

Cook. 

This Supplement is based on the following Memorandum of Points and Authorities, the 

pleadings in this matter, and any oral argument requested by the Board Chair.

MEMORANDUM OF POINTS AND AUTHORITIES

Chair Cook asked for additional briefing on two topics (i) is the Board Chair’s Order 

denying the Motion to Dismiss the ‘law of the case’ and (ii) what factual information disputes 

that “the Respondent’s communication was complete and accurate (as to the absence of right 
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of a Deputy District Attorney to a termination appeal).  The State Bar addresses each topic 

below. 

Law of the Case

“In the absence of statute the phrase, 'law of the case,' as applied to the effect of previous 

orders on the later action of the court rendering them in the same case, merely expresses the 

practice of courts generally to refuse to reopen what has been decided, not a limit to their 

power.”  Rosewell Messinger v. Peter Anderson, 225 U.S. 436, 444, 32 S.Ct. 739, (1912)

(citations omitted).  

The Nevada Supreme Court has applied the ‘law of the case’ doctrine finding that “when 

an appellate court decides a principle or rule of law, that decision governs the same issues in 

subsequent proceedings in that case.” Dictor v. Creative Management Services, 223 P.3d 332 

(Nev. 2010).  Further, Rule 40 of the Nevada Rules of Appellate Procedure (“NRAP”) requires 

that any petition for rehearing “state briefly and with particularity the points of law or fact that 

the petitioner believes the court has overlooked or misapprehended”, with reference to 

evidence or controlling authority that supports the petitioners argument.   

Finally, Rule 2.24 of the Eighth Judicial District Court Rules (“EJDCR”) requires a party 

to seek leave for an issue to be reconsidered by the Court.  This rule protects against the misuse 

of judicial resources to re-litigate already decided matters.  The EJDCRs do not apply in 

disciplinary matters, but the principle is sound and Rule 2.24 could be considered persuasive 

authority supporting the application of the ‘law of the case’ doctrine in this matter.

The Motion for Summary Judgment argues the protection of governmental immunity 

in virtually the same exact words as the Motion to Dismiss.  Compare Motion to Dismiss 

(“MTD”), 4:8-27 and Motion for Summary Judgment (“MSJ”), 5:18-6:10; MTD at 6:23-7:1 and 

MSJ at 6:11-16; MTD at 7:5-11 and MSJ 6:17-23; and MTD at 7:20-8:2 and MSJ at 7:17-23..  

The Board Chair considered all arguments presented and issued a substantive decision that 
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governmental immunity did not insulate Respondent from potential sanctions for violating the 

Rules of Professional Conduct.  There was no change in the arguments; there should be no 

change in the result.  To find otherwise is to invite a constant re-litigation of issues which is 

contrary to the law-of-the-case doctrine and the principles of NRAP 40 and EJDCR 2.24.

Analysis of Whether RPC 1.7 (Conflict of Interest: Current Clients) was Violated 
Does Not Require Evaluating Whether Respondent’s Application of NRS 252.070 
is Correct.

It cannot be said enough times:  This disciplinary matter is not about the termination of 

a Deputy District Attorney; it is about Respondent’s conduct thereafter.  Respondent’s reaction 

to the scheduling of a hearing for Kabell’s appeal was to demand Nye County “cease and desist” 

holding the hearing.  See Email dated September 22, 2019, attached as Exhibit E to the MSJ, 

and cited in the Complaint at ¶6.  Respondent stated, “I have the right to” engage in particular 

conduct, and therefore, any hearing was “improper.”  Id. He then required that the scheduled 

hearing be vacated within 48 hours.  See id. This is the conduct at issue.

RPC 1.7 can be violated even if no client suffers harm.  Compare ABA Standards for 

Imposing Lawyer Sanctions, Standard 4.32 (“Suspension is generally appropriate when a 

lawyer knows of a conflict of interest and does not fully disclose to a client the possible effect 

of that conflict, and causes injury or potential injury to a client”), Standard 4.33 (“Reprimand 

is generally appropriate when a lawyer is negligent in determining whether the representation 

of a client may be materially affects by the lawyer’s own interests . . . and causes injury or 

potential injury to a client.”), and Standard 4.34 (“Admonition is generally appropriate when 

a lawyer engages in an isolated instance of negligence in determining whether the 

representation of a client may be materially affects by the lawyer’s own interest . . . and causes 

little or no actual or potential injury to a client.”)  A lawyer’s duty of loyalty to a client is 

embodied in his obligation to provide conflict-free representation or obtain informed consent 
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to proceed despite a potential conflict.  See Annotated Model Rules of Professional Conduct, 

RPC 1.7, Comment [1] and [10] (9th ed. 2019).  Crucial to analyzing a conflict under RPC 1.7 is 

the perception that the lawyer is advocating fully for the client’s benefit, not the benefit of 

another client, a former client, a third person, or himself.  See e.g. Annotated Model Rules of 

Professional Conduct, pg. 159 (“Government-Entity Consent”) (9th ed. 2019). The propriety of 

the advocacy is irrelevant if the perception is that the advocacy is skewed.

A Panel’s decision to sanction a lawyer for violating the Rules of Professional Conduct 

must include a finding of (i) a violation, (ii) the lawyer’s mental state, (iii) the injury or potential 

injury caused by the violation, and the weighing of aggravating or mitigating factors.  See In re 

Discipline of Lerner, 124 Nev. 1232, 1246, 197 P.3d 1067, 1078 (2008). Respondent’s argument 

that his advice was correct ignores the first two elements of the disciplinary analysis:  did the 

giving of ‘advice’ violate a RPC and if so, what was Respondent’s mental state when he issued 

the ‘advisory’ cease-and-desist email.  Whether Respondent’s legal interpretation of NRS 

252.070 is correct would only affect the injury or potential injury caused by his cease-and-

desist email.  ABA Standards 4.32-4.34, referenced above, evidence that even if the Panel found 

that there was no injury because of Respondent’s cease-and-desist email, it only affects the 

level of sanction warranted by the misconduct and it does not negate that misconduct occurred. 

/// 

 

/// 

 

/// 

 

/// 
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Conclusion 

The State Bar appreciates the opportunity to provide supplemental briefing.

The issue of governmental immunity should not be re-litigated.  Respondent has not 

provided sufficient evidence to show that no reasonable trier-of-fact could find his cease-and-

desist email violated RPC 1.7 (Conflict of Interest: Current Clients) and/or RPC 8.4 

(Misconduct).  The Motion for Summary Judgment should be denied.

Dated this _______ day of July, 2020.

STATE BAR OF NEVADA
DANIEL M. HOOGE, Bar Counsel

 
 
 

      By:  _______________________________ 
R. Kait Flocchini, Assistant Bar Counsel 
Nevada Bar No. 9861 
3100 W. Charleston Blvd, Suite 100 
Las Vegas, Nevada 89102  
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies a true and correct copy of the foregoing 

SUPPLEMENTAL BRIEF IN OPPOSITION TO RESPONDENT’S MOTION 

FOR SUMMARY JUDGMENT was served via email to: 

1. Marc Cook, Esq. (Panel Chair): mcook@bckltd.com, slopan@bckltd.com

2. Thomas Pitaro, Esq. (Counsel for Respondent): Kristine.fumolaw@gmail.com;

emily@fumolaw.com.

3. Kait Flocchini, Esq. (Assistant Bar Counsel): kaitf@nvbar.org

Dated this ______ day of July, 2020.

Kristi Faust, an employee 
of the State Bar of Nevada
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Bar investigation such as the present case. As such, given the ongoing entanglement and potential 

interference of State Bar employees in the present case the Board of Governor’s must appoint an 

ad hoc attorney to represent the Bar in this matter.  

 
III. CONCLUSION 

Based on the foregoing, the Respondent hereby respectfully moves for an Order 

Dismissing the Complaint against him for lack of jurisdiction or in the alternative for an Order 

disqualifying State Bar Counsel. If the chair is not inclined to grant either motion, the Respondent 

would request an evidentiary hearing on this matter.  

DATED this 5th day of August, 2020.  

Respectfully submitted,  
         

/s/ Thomas F. Pitaro    /s/ Emily K. Strand  

Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

  

 
ROA Volume I - Page 000333



 
ROA Volume I - Page 000334



 
ROA Volume I - Page 000335



 
ROA Volume I - Page 000336



 
ROA Volume I - Page 000337



 
ROA Volume I - Page 000338



 

-1- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332 
Kristine.fumolaw@gmail.com 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
emily@fumolaw.com  
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Attorneys for Respondent 

 
STATE BAR OF NEVADA 

 
SOUTHERN NEVADA DISCIPLINARY BOARD 

 
STATE BAR OF NEVADA, 
 
              Complainant, 
 
v. 
 
CHRISTOPHER ARABIA, ESQ.,  
 
              Respondent.  
  

 
 

Case No: OBC19-1383 
 
 
RESPONDENT’S FINAL 
DISCLOSURES 

COMES NOW, respondent, Nye County District Attorney Christopher Arabia 

(“Arabia”), by and through his attorneys of record, THOMAS F. PITARO, Esq. and EMILY K. 

STRAND, Esq., of the law firm PITARO & FUMO, CHTD., and hereby submits the following 

list of witnesses and documents which may be offered at the time of the hearing on the above-

entitled complaint.  

A. Documents.  

The majority of the documents enclosed with the Complainants disclose were originally 

provided by the Respondent. Enclosed with the Respondent’s Initial disclosures were affidavits 

from Marla Zlotek and Bradley Richardson which were used in support of the Respondent’s 

Motion for Summary Judgment. At this time, the Respondent has no additional documents to 

disclose, however if an evidentiary hearing in granted for the Respondent’s Motion to Dismiss 

and/or Disqualify, the Respondent anticipates subpoenaing employment documents for a select 
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few State Bar employees which may be admitted at both the evidentiary hearing and possibly the 

disciplinary hearing as necessary.  

 

B. Witnesses.  

1. Respondent Nye County District Attorney Christopher Arabia, Esq. may testify about 

his job duties and responsibilities as District Attorney, his supervision of Mr. Vieta-

Kabell, the ongoing problems with Mr. Kabell’s insubordination, his ultimate decision 

to terminate Mr. Kabell, and his decision to advise the Nye County Manager not to 

hold a termination hearing.  

2. Chief Deputy District Attorney Marla Zlotek, Esq. may testify about her job duties 

and responsibilities as a Deputy District Attorney, her understanding of the 

employment status of district attorneys, and conversations she participated in 

regarding Mr. Kabell’s insubordination and ultimate termination.  

3. Deputy District Attorney Bradley Richardson, Esq. may testify about his job duties 

and responsibilities as a Deputy District Attorney, his understanding of the 

employment status of district attorneys, and conversations he participated in regarding 

Mr. Kabell’s insubordination and ultimate termination. His email is 

brichardson@co.nye.nv.us 

4. Nye County Human Resources Director Danelle Shamrell may testify about her job 

duties and responsibilities as Nye County Human Resources Director, her 

understanding of the employment status of district attorneys, and conversations she 

participated in with regard to Mr. Kabell’s termination and the denial of his request 

for a hearing. Her telephone number is 775-482-7242 and her email is 

dshamrell@co.nye.nv.us  

5. Nye County Manager Timothy Sutton may testify about his job duties and 

responsibilities as Nye County Manager, his understanding of the employment status 

of district attorneys, and conversations he participated in regarding Mr. Kabell’s 
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termination and the denial of his request for a hearing. His telephone number is 775-

751-075 and his email is nyeadmin@co.nye.nv.us 

6. Former Deputy District Attorney Michael Vieta-Kabell may testify about his job 

duties and responsibilities as Nye County Manager, his understanding of the 

employment status of district attorneys, and conversations he participated in regarding 

his termination and the denial of his request for a hearing. 

7. A Custodian of Records for the State Bar of Nevada may testify about documents 

provided to the Respondent regarding former Nye County Deputy District Attorneys 

who were involved in State Bar matters.  

Further, the Respondent reserves the right to supplement this disclosure.  

DATED this 5th day of August, 2020.      

  
 
/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 
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Case No:  OBC19-1383 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 
 vs. 

CHRISTOPHER ARABIA, ESQ.,  
             BAR NO. 9749 

             Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

OPPOSITION TO RESPONDENT’S 
MOTION TO DISMISS COMPLAINT 
OR IN THE ALTERNATIVE MOTIN 

TO DISQUALIFY STATE BAR OF 
NEVADA FOR CONFLICT OF 

INTEREST 

The State Bar of Nevada, by and through Assistant Bar Counsel R. Kait Flocchini, hereby 

responds to Respondent’s Motion to Dismiss Complaint and requests that the motion be 

denied. 

This Opposition is based on the following Memorandum of Points and Authorities, the 

pleadings in this matter, and any oral argument requested by the Board Chair. 

MEMORANDUM OF POINTS AND AUTHORITIES 

This second Motion to Dismiss argues, again, that Respondent cannot be disciplined 

because he is an elected official and NRS 281A.010, et seq. provides for the imposition of 

sanctions by a Commission on Ethics for all elected officials.  However, the Commission on 
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Ethics does not have exclusive jurisdiction on all alleged misconduct by an attorney, who is an 

elected official.  It is appropriate to deny this Motion to Dismiss. 

 Respondent also argues that the State Bar must be disqualified from prosecuting this 

disciplinary matter because (i) the grievant was briefly employed by the State Bar and (ii) 

another of Respondent’s former employees is employed by the State Bar.  Respondent’s 

reliance on Rule of Professional Conduct (“RPC”) 1.10 (Imputation of Conflicts of Interest) is 

misplaced.  First, RPC 1.10 does not apply to governmental agencies.  Second, RPC 1.10 does 

impute conflicts of a personal nature to others in the same firm. Neither does the appropriate 

rule, RPC 1.11. Respondent has already acknowledged that he alleges a personal animus by a 

former deputy—not a conflict of loyalty or confidentiality. Thus, it is appropriate for a non-

interested attorney from the Reno office to prosecute the matter. 

Disciplinary Board’s Jurisdiction. 

 Rule 99 of the Nevada Supreme Court Rules (“SCR”) provides that  

[e]very attorney admitted to practice law in Nevada, specially admitted by a 
court of this state for a particular proceeding, practicing law here, whether 
specially admitted or not, or whose advertising for legal services regularly 
appears in Nevada is subject to the exclusive disciplinary jurisdiction of the 
supreme court and the disciplinary boards and hearing panels created by these 
rules. 

 

Respondent argues that NRS 281A.010 et seq. prohibits this Panel, and ultimately the 

Nevada Supreme Court, from exercising the jurisdiction granted in SCR 99.  NRS 281A.080 

states: 

      1. Except as otherwise provided in this section, the Commission has 
jurisdiction to investigate and take appropriate action regarding an alleged 
violation of this chapter by a public officer or employee or former public officer 
or employee in any proceeding commenced by an ethics complaint, which is filed 
with the Commission or initiated by the Commission on its own motion, within 
2 years after the alleged violation or reasonable discovery of the alleged 
violation. 
 
      2.  The Commission does not have jurisdiction regarding alleged conduct by 
a public officer or employee or former public officer or employee for which: 
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      (a) A complaint may be filed or, if the applicable limitations period has 
expired, could have been filed with the United States Equal Employment 
Opportunity Commission or the Nevada Equal Rights Commission; or 
 
      (b) A complaint or employment-related grievance may be filed or, if the 
applicable limitations period has expired, could have been filed with another 
appropriate agency with jurisdiction to redress alleged discrimination or 
harassment, including, without limitation, a state or local employee-
management relations board or similar state or local agency, but any bar on the 
Commission’s jurisdiction imposed by this subsection applies only to the extent 
that it pertains to the alleged discrimination or harassment, and this subsection 
does not deprive the Commission of jurisdiction regarding the alleged conduct 
if such conduct is sanctionable separately or concurrently under the provisions 
of this chapter, irrespective of the alleged discrimination or harassment. 
 
 
 
In contrast to SCR 99, NRS 281A.080 does not assert exclusive jurisdiction over 

individuals that are public officers or employees.  In fact, NRS 281A.080 specifically limits the 

Commission’s jurisdiction to an “alleged violation of this chapter.” The State Bar is not alleging 

a violation of NRS 281A.080. 

Respondent is an attorney admitted to practice law in Nevada.  Therefore, the Nevada 

Supreme Court, and this Disciplinary Board, have jurisdiction to hear allegations that 

Respondent violated the Rules of Professional Conduct.  Although the Commission on 

Ethics may also seek to “investigate and take proper action regarding an alleged violation of 

this chapter [NRS 281A.080] by” Respondent, such investigation and/or action does not strip 

the Nevada Supreme Court and disciplinary boards of their jurisdiction. 

For this reason, Respondent’s Motion to Dismiss fails to establish that there is a lack of 

subject matter jurisdiction and should be denied. 

There is No Basis to Disqualify the State Bar of Nevada. 
 
 State bar counsel is tasked with investigating all matters involving possible attorney 

misconduct and prosecuting such matters before all forums in the name of the State Bar of 

Nevada.  See SCR 104.  Thus, bar counsel is a government agency for purposes of reviewing 
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conflicts of interest.  In addition, Michael Vieta-Kabell, Daniel Young, and Gerard Giosoco1 are 

former government employees because each was a Nye County Deputy District Attorney. 

 RPC 1.11  (Special Conflicts of Interest for Former and Current Government Officers and 

Employees) provides that a lawyer who has formerly served as a public officer or employee of 

the government is required to refrain from revealing, or using to the disadvantage of the former 

client, information relating to prior representations, except as these Rules would permit or 

require with respect to a client.  The lawyer is also prohibited from representing a client in 

connection with a matter in which the lawyer participated personally and substantially as a 

public officer or employee, unless informed consent is given for the representation. 

 RPC 1.11 also provides: 

(b)  When a lawyer is disqualified from representation under paragraph (a), no 
lawyer in a firm with which that lawyer is associated may knowingly undertake 
or continue representation in such a matter unless: 
 
             (1) The disqualified lawyer is timely screened from any participation in 
the matter and is apportioned no part of the fee therefrom; and 
 
             (2) Written notice is promptly given to the appropriate government 
agency to enable it to ascertain compliance with the provisions of this Rule. 
 

 Mr. Giosoco was not employed by Nye County on or about September 23, 2019 and 

September 24, 2019.  Thus, he could not have personally or substantially participated in 

Respondent’s communications regarding whether Nye County should conduct a hearing 

pursuant to Mr. Vieta-Kabell’s request.  Without the participation, there is no need to further 

 

1  Gerard Giosoco, Esq. was hired as an Assistant Bar Counsel on or about January 6, 2020.  Mr. 
Giosoco was employed as a Nye County Deputy District Attorney prior to his employment with 
the State Bar.  Thus, although Respondent has not identified Mr. Giosoco in the Motion to 
Disqualify, he should be included in any analysis of potential conflicts of interest raised by an 
Assistant Bar Counsel’s prior employment by Nye County. 
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apply RPC 1.11 to Mr. Giosoco. 2  Nonetheless in an abundance of caution, he has been screened 

from this matter. 

Respondent has not alleged that Mr. Young personally or substantially participated in 

his communications regarding whether Nye County should conduct a hearing pursuant to Mr. 

Vieta-Kabell’s request.  Thus, there is no evidence that Mr. Young could not have participated 

in this matter.  Regardless, and again in an abundance of caution, Mr. Young has been screened 

from this matter. 

Finally, Mr. Vieta-Kabell’s participation in the underlying matter- via his request for a 

hearing regarding his termination by Respondent and Respondent’s advice to the Nye County 

Human Resources Director- was specifically not while he was a public officer or employee.  

Again though, Mr. Vieta-Kabell was screened from the investigation of the grievance during 

the brief time that he was employed at the State Bar.  Further, Mr. Vieta-Kabell was employed 

by the State Bar from October 7, 2019, to November 22, 2019.  This means, Mr. Vieta-Kabell 

was not employed by the State Bar when Respondent submitted his initial response to the 

grievance on December 19, 2019, when the matter was presented to a Screening Panel on 

March 10, 2020, or when the disciplinary Complaint was filed on April 6, 2020.   

There is no conflict, under RPC 1.11, which would disqualify the Office of Bar Counsel, 

specifically via Assistant Bar Counsel R. Kait Flocchini, from representing the State Bar in this 

matter. 

RPC 1.10 (Imputation of Conflicts of Interest) does not apply to the State Bar because 

RPC 1.11 specifically addresses conflicts of interest for attorneys at the Office of Bar Counsel.  

Regardless, if RPC 1.10 were applied, it would not impute any alleged conflict to Assistant Bar 

Counsel R. Kait Flocchini which could prevent representation of the State Bar in this matter. 

 

2  This lack of participation also precludes application of RPC 1.9(d). 
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Neither RPC 1.10, as cited by Respondent, nor RPC 1.11 preclude her from representing the 

State Bar in this matter. 

 RPC 1.10 states, pertinent part:  

(a) While lawyers are associated in a firm, none of them shall knowingly 
represent a client when any one of them practicing alone would be prohibited 
from doing so by Rules 1.7, 1.9, or 2.2, unless the prohibition is based on a 
personal interest of the prohibited lawyer and does not present a significant risk 
of materially limiting the representation of the client by the remaining lawyers 
in the firm. 

 

It appears that Respondent’s alleged concern is that Mr. Vieta-Kabell and/or Mr. Young 

would have a personal interest that would materially limit their responsibilities to the State 

Bar.3  This exact concern is addresses in the exception set forth in RPC 1.10.  Prohibitions of 

one lawyer, due to a personal interest, are explicitly not imputed to the rest of the firm.  Thus, 

application of RPC 1.10 does not prohibit Assistant Bar Counsel R. Kait Flocchini from 

representing the State Bar in this matter. 

 Respondent appears to allege that Assistant Bar Counsel R. Kait Flocchini would have a 

personal interest in advancing another Assistant Bar Counsel’s personal vengefulness.  See 

Motion at 4:24-5:2.  Respondent’s argument fails to acknowledge that the Office of Bar 

Counsel, and all lawyers therein, are bound by RPC 3.1 (Meritorious Claim and Contentions). 

Further, a Screening Panel initially determined that Respondent engaged in misconduct when 

he demanded the Nye County Human Resources Director cancel a hearing, and the disciplinary 

Complaint in this matter has survived one Motion to Dismiss and a Motion for Summary 

Judgment already.  Finally, Mr. Vieta-Kabell is no longer an employee of the State Bar (and 

was screened) and Mr. Young and Mr. Giosoco have been screened from the matter for its 

entirety, thus there is no personal vengefulness that could have been conveyed to Ms. Flocchini. 

 

3  The State Bar specifically does not respond to Respondent’s litany of unrelated grievances is 
not addressed herein because they are not at issue in this matter. 
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Conclusion 

 SCR 99 establishes exclusive jurisdiction over disciplinary matters regarding attorneys.  

Based on the foregoing, the State Bar requests that Respondent’s second Motion to Dismiss be 

denied. 

 RPC 1.11 (Special Conflicts of Interest for Former and Current Government Officers and 

Employees), or RPC 1.10 (Imputation of Conflicts of Interest) do not warrant disqualification 

of Assistant Bar Counsel R. Kait Flocchini in this matter. Based on the foregoing, the State Bar 

requests that Respondent’s Motion to Disqualify State Bar of Nevada for Conflict of Interest be 

denied. 

Dated this _______ day of August, 2020. 

STATE BAR OF NEVADA 
DANIEL M. HOOGE, Bar Counsel 

 
 

        By:  __________________________________ 
R. Kait Flocchini, Assistant Bar Counsel 
Nevada Bar No. 9861 
3100 W. Charleston Blvd, Suite 100 
Las Vegas, Nevada 89102 

  

19th
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Case No:  OBC19-0438 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

Complainant, 
vs. 

CHRISTOPHER ARABIA, ESQ., 
      BAR NO. 9749 

 Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

STATE BAR’S HEARING BRIEF 

INTRODUCTION 

Respondent fired Michael Vieta-Kabell from being a Nye County Deputy District 

Attorney.  The State Bar’s Complaint in this disciplinary matter does NOT allege that such 

conduct violated any Rules of Professional Conduct.  This hearing is NOT about whether 

Respondent could, or should, have terminated Vieta-Kabell’s employment at Nye County. 

This disciplinary matter is about what happened AFTER the termination.  It is a finite issue: 

Did Christopher Arabia, Esq. (“Respondent”) violate the Nevada Rules of 
Professional Conduct (“RPC”) when he, as the Nye County District Attorney 
told the Nye County Human Resources Director to “cease and desist” with a 
requested hearing regarding his termination of a Deputy District Attorney 
and demanded it be vacated?   
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If the Panel finds a violation, this Panel will then be asked to consider (i) 

Respondent’s mental state when he engaged in the conduct and (ii) the injury, or potential 

injury, to the client, the public, the integrity of the legal professional, and/or the legal system 

because of Respondent’s conduct. 

SUMMARY OF FACTS 

 The uncontested evidence is Respondent received a notice from the Nye County 

Human Resources Director stating that an appeal hearing regarding Respondent’s 

termination of former Deputy District Attorney Michael Vieta-Kabell was set for October 9, 

2019.  See Hearing Exhibit 4.  It is also undisputed that as a result, Respondent emailed the 

Nye County Human Resources Director and the Nye County Manager, but not Vieta-Kabell, 

defending his termination decision and stating : 

 It is my legal opinion as the Nye County District Attorney that you 
must cease and desist from conducting the proposed meeting. 

.            .             . 
Please confirm via e-mail no later than 4:00 p.m. on Thursday, 

September 26, 2019, that you have vacated the proposed hearing regarding 
Mr. Vieta-Kabell. 

 
 

See Hearing Exhibit 5.  As a direct consequence of Respondent’s demand, the Nye County 

Human Resources Director cancelled the appeal hearing.  See Hearing Exhibit 7. 

 Respondent has argued that (i) Rebecca Bruch, Esq., advised the Nye County Human 

Resources Director to cancel the hearing and (ii) that he was not acting as an advisor to Nye 

County when he made the demand.  See Hearing Exhibit 8.  But Respondent’s own email 

and the Nye County Human Resources Director’s email belies his argument.  The State Bar 

anticipates that Ms. Bruch and the Nye County Human Resources Director will confirm that 

they did not discuss the cancellation prior to it happening on September 25, 2019.   

Respondent used his position as advisor to Nye County officials to advance his own 

personal interest in blocking the review of his decision that resulted in the request for an 
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appeal hearing.  The State Bar will submit to the Panel at the Formal hearing that this is a 

violation of RPC 1.7 (Conflict of Interest: Current Clients) and RPC 8.4(d) (Misconduct- 

prejudicial to the administration of justice) that warrants imposition of a sanction. 

Appropriate Sanctions for a Violation of RPC 1.7 and/or RPC 8.4(d). 

 The Nevada Supreme Court has directed that four factors, as identified in The 

Annotated Standards for Imposing Lawyer Sanctions, (the “Standards”) are relevant to 

determining what sanctions are appropriate for particular misconduct.  See Lerner, supra, 

at 1246.  Those four factors are (i) the duty violated, (ii) the lawyer’s mental state, (iii) the 

potential or actual injury caused by the lawyer’s misconduct and (iv) the existence of 

aggravating or mitigating circumstances.  See id. 

 An attorney may violate a duty to client, the public, the profession and/or the legal 

system.  See The Annotated Standards for Imposing Lawyer Sanctions, Section 3.0 (pg. 117). 

 The Standards provide that an attorney’s mental state can be categorized as 

intentional, knowing, or negligent.  See id. at 120.  “Intentional” is defined as acting “with a 

conscious objective of purpose to accomplish a particular result.”  See id. at 121.  “Knowing” 

is defined as acting “with conscious awareness of the nature or attendant circumstances of 

the conduct, but without the conscious objective or purpose to accomplish a particular 

result.”  See id. at 122 (citations omitted).  Finally, “negligent” is defined as when “a lawyer 

lacks awareness of a substantial risk that circumstances exist or that a result will follow, 

which failure is a deviation from the standard of care that a reasonable lawyer would exercise 

in the situation.”  See id. at 124 (citations omitted).  Mental state is distinguished from 

motivation, which is evaluated as an aggravating or mitigating factor.  See id. 

 The Standards also discuss that an injury may be actual or potential and that injury 

can be inflicted on the client or others, the public, the legal system, or the profession.  See 

id. at 126-127. 
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Standards  4.31 through 4.34 in the Standards address the appropriate sanction for 

failing to recognize and/or disclose a conflict of interest to a current client.  See Standards 

4.31-4.34 attached hereto as Exhibit A.  Standards  6.31 through 6.34 in the Standards 

address the appropriate sanction for attempting to influence an official by means prohibited 

by law.  See Standards 6.21-6.24 attached hereto as Exhibit B.  The different sections 

address when the sanction of disbarment, suspension, reprimand, and admonition are 

warranted.   

Standard 4.32 states that “suspension is generally appropriate when a lawyer knows 

of a conflict of interest and does not fully disclose to a client that possible effect of that 

conflict, and causes injury or potential injury to a client.”  This Standard highlights that “a 

lawyer need not necessarily be aware that his or her conduct violates a disciplinary rules, as 

long as he or she knows the essential facts giving rise to a violation.”  See The Annotated 

Standards for Imposing Lawyer Sanctions, Section 4.32, pg. 170.  Application of this 

Standard would recognize that Respondent, as District Attorney, must understand the 

conflict inherent in advising Nye County regarding a matter in which he is an adversarial 

party. 

Standard 4.33 states that “reprimand is generally appropriate when a lawyer is 

negligent in determining whether the representation of a client may be materially affected 

by the lawyer’s own interests . . . and causes injury or potential injury to a client.”  

Application of this Standard would recognize that Respondent failed to acknowledge that he 

had a personal interest in defending his personnel decision and should not be advising Nye 

County on how to handle a request to review that decision.1   

 

1 In Nevada, a reprimand can be a Public Reprimand, or the lesser sanction of a Letter of 
Reprimand.  See SCR 102. 
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Standard 6.22 states that “suspension is generally appropriate when a lawyer engages 

in communication with an individual in the legal system when the lawyer knows that such 

communication is improper, and causes injury or potential injury to a party or causes 

interference or potential interference with the outcome of a legal proceeding.”  In in re 

Ruffin 54 So.3d 645 (La. 2011) an Assistant District Attorney was suspended because she 

used her government position to threaten a third-party in a friend’s collection dispute that 

a failure to pay the debt would result in criminal prosecution.  Application of this Standard 

would recognize that Respondent used his position as District Attorney to obtain a result 

from the Nye County Human Resources Director in a matter in which he may have been a 

party without notice to the opposing party. 

Standard 6.23 provides “reprimand is generally appropriate when a lawyer is 

negligent in determining whether it is proper to engage in communication with an individual 

in the legal system, and cause injury or potential injury to a party or interference or potential 

interference with the outcome of the legal proceeding.”  Application of this Standard would 

recognize that, in the best light possible, Respondent failed to acknowledge the impropriety 

of his unilateral communication with the Nye County officials, with the intent to interfere 

with whether Vieta-Kabell received a hearing. 

/// 

 

/// 

 

/// 

 

/// 
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The Panel must decide what sanction, if any, is the appropriate to Respondent’s 

conduct.  The State Bar submits that, depending on the mental state of Respondent, the 

undisputed facts support a sanction of no less than a Letter of Reprimand and no more than 

a suspension. 

DATED this ____ day of August, 2020. 

STATE BAR OF NEVADA 
DANIEL M. HOOGE, BAR COUNSEL 

 

 

___________________________ 
R. Kait Flocchini 
Assistant Bar Counsel 
3100 W. Charleston Blvd, Suite 100 
Las Vegas, Nevada 89102 

21st
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4.3 FAILURE TO AVOID CONFLICTS OF INTEREST 
 
 Absent aggravating or mitigating circumstances, upon application of the factors set out 
in Standard 3.0, the following sanctions are generally appropriate in cases involving conflicts of 
interest: 
 
4.31 Disbarment is generally appropriate when a lawyer, without the informed consent of 
client(s): 
 

(a) engages in representation of a client knowing that the lawyer’s interests are adverse to 
the client’s with the intent to benefit the lawyer or another, and causes serious or 
potentially serious injury to the client, or 

(b) simultaneously represents clients that the lawyer knows have adverse interests with the 
intent to benefit the lawyer or another, and causes serious or potentially serious injury 
to a client; or 

(c) represents a client in a matter substantially related to a matter in which the interests of 
a present or former client are materially adverse, and knowingly uses information 
relating to the representation of a client with the intent to benefit the lawyer or 
another, and causes serious or potentially serious injury to a client. 
 

 
4.32 Suspension is generally appropriate when a lawyer knows of a conflict of interest and 
does not fully disclose to a client the possible effect of that conflict, and causes injury or 
potential injury to a client. 
 
 
4.33 Reprimand is generally appropriate when a lawyer is negligent in determining whether 
the representation of a client may be materially affected by the lawyer’s own interests, or 
whether the representation will adversely affect another client, and causes injury or potential 
injury to a client. 
 
 
4.34 Admonition is generally appropriate when a lawyer engages in an isolated instance of 
negligence in determining whether the representation of a client may be materially affected by 
the lawyer’s own interests, or whether the representation will adversely affect another client, 
and causes little or no actual or potential injury to a client. 
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6.2 ABUSE OF THE LEGAL PROCESS 
 
 Absent aggravating or mitigating circumstances, upon application of the factors set out 
in Standard 3.0, the following sanctions are generally appropriate in cases involving failure to 
expedite litigation or bring a meritorious claim, or failure to obey any obligation under the rules 
of a tribunal except for an open refusal based on an assertion that no valid obligation exists: 
 
6.21 Disbarment is generally appropriate when a lawyer knowingly violates a court order or 
rule with the intent to obtain a benefit for the lawyer or another, and causes serious injury or 
potentially serious injury to a party or causes serious or potentially serious interference with a 
legal proceeding. 
 
 
6.22 Suspension is generally appropriate when a lawyer knows that he or she is violating a 
court order or rule, and causes injury or potential injury to a client or a party, or causes 
interference or potential interference with a legal proceeding. 
 
 
6.23 Reprimand is generally appropriate when a lawyer negligently fails to comply with a 
court order or rule, and causes injury or potential injury to a client or other party, or causes 
interference or potential interference with a legal proceeding.  
 
 
6.24 Admonition is generally appropriate when a lawyer engages in an isolated instance of 
negligence in complying with a court order or rule, and causes little or no actual or potential 
injury to a party, or causes little or no actual or potential interference with a legal proceeding. 
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THOMAS F. PITARO, ESQ. 
Nevada Bar No. 1332 
Kristine.fumolaw@gmail.com 
EMILY K. STRAND, ESQ. 
Nevada Bar No. 15339 
emily@fumolaw.com 
PITARO & FUMO, CHTD. 
601 Las Vegas Boulevard  
Las Vegas, NV 89101 
Phone (702) 474-7554  
Fax (702) 474-4210 
Attorneys for Respondent 

STATE BAR OF NEVADA 

SOUTHERN NEVADA DISCIPLINARY BOARD 

STATE BAR OF NEVADA, 

              Complainant, 

v. 

CHRISTOPHER ARABIA, ESQ., 

              Respondent. 

Case No: OBC19-1383 

RESPONDENT’S HEARING BRIEF 

STATEMENT OF FACTS 

Christopher Arabia (“Respondent”) has been serving as the Nye County District Attorney 

for several years. When the Respondent took office, he took over the management of the deputy 

district attorneys appointed by his predecessor. One such deputy district attorney, was Michael 

Vieta-Kabell, who the Respondent found to be insubordinate and disrespectful. As a result, on 

September 18, 2019, the Respondent terminated Kabell’s employment with the Nye County 

District Attorney’s office. 

On September 23, 2019, Kabell filed an appeal of his termination with the Nye County 

Human Resources Department, citing a Nye County Code which provides for appeals of 

disciplinary actions. On September 24, 2019, the Nye County Human Resources Director notified 

Kabell, Respondent, and the Nye County Manager via email that an appeal hearing had been 

scheduled for the Kabell matter for October 9, 2019. Later that day, after consulting with Chief 
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Deputy District Attorney Marla Zlotek and Deputy District Attorney Bradley Richardson, the 

Respondent emailed the Nye County Human Resources Director and the Nye County Manager, 

stating: 
 
“It is my legal opinion as the Nye County District Attorney that you must cease 

and desist from conducting the proposed meeting. The proposed hearing is 
improper under NRS 252.070. Mr. Vieta-Kabell was an at-will employee 
appointed (as opposed to hired) by the District Attorney’s Office and terminable 
at any time with or without cause. See NRS 252.070, Nye County Board of County 
Commissioners Resolution 95-022, and Nye County Policies and Procedures 
Manual Rev. 5-2017 (“at will” defined). As such, I have the right to revoke Mr. 
Vieta-Kabell’s appointment. See NRS 252.070.  

 
Earlier this year, Mr. Vieta-Kabell asserted under oath that he was an “at-will” 

employee when he gave sworn testimony that his position as Deputy DA did not 
afford him due process protections against termination of employment. Now he is 
contradicting his own prior sworn testimony and falsely claiming that he did have 
such protections.  

 
Please confirm via email no later than 4:00 p.m. on Thursday, September 26, 

2019, that you have vacated the proposed hearing regarding Mr. Vieta-Kabell.” 
 
 

On September 25, 2019, the Nye County Human Resources Director emailed Kabell, his 

counsel, the Nye County Manager, and the Respondent to inform them that she had been 

instructed by Respondent to ‘cease and desist from conducting the requested hearing’ and stating 

that there would not be a hearing on Kabell’s appeal. Sometime after, Kabell filed a bar grievance 

against the Respondent.  

 

PROCEDURAL HISTORY 

On April 6, 2020, the State Bar of Nevada filed a complaint against Respondent alleging 

violations of Nevada Rules of Professional Conduct 1.7 and 8.4.  

Specifically, the Complainant’s first claim alleged that there was “a significant risk” that 

the Respondent’s advice to the Nye County Human Resources Director “was materially limited 

by his own personal interest in defending his termination of Kabell.” Thus, they allege that he 

violated RPC 1.7 Conflict of Interest: Current Clients by not informing the Nye Country Human 
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Resources Director of the alleged concurrent conflict of interest and obtaining informed written 

consent to proceed with advising the County.  

In their second claim, the Complainant alleges that the Respondent violated RPC 8.4 by 

“us[ing] his position as an advisor to Nye County to improperly influence whether Kabell received 

an appeal hearing” thus, engaging in conduct that is prejudicial to the administration of justice.  

 

RESPONDENT’S ARGUMENT 

 There is no dispute of material fact in the present case. Neither side disputes the 

Respondent’s actions. The only questions are whether those actions violated established ethics 

requirements for lawyers in Nevada and whether the State Bar of Nevada has authority to 

discipline the Respondent for discretionary actions undertaken as part of his official duties as an 

elected official.  
 

I. Prosecutors Have Discretionary Immunity 

Nev. Rev. Stat. § 41.032 states that no action may be brought against the state, state 

agencies, political subdivisions, or any officer or employee of the state, its agencies, or its political 

subdivisions based upon the exercise or performance of a discretionary function or duty, whether 

or not the discretion involved is abused. Discretionary acts are defined as those which require the 

exercise of personal deliberation, decision and judgment. Wayment v. Holmes, 112 Nev. 232, 234, 

912 P.2d 816, 817 (1996). 

 Here, the Respondent had a legal obligation to provide advice to Nye County. His decision 

to send an email telling the county to cancel the hearing was a discretionary decision done as part 

of his job, and thus, he should be immune from any action arising from it.  
 

II. The State Bar Lacks Jurisdiction Over This Matter 

The instant case is about the independence of elected officials to carry out their duties 

while also remaining members of the State Bar. Normally, decisions made by lawyers in their 

capacity as elected officials is not reviewed by the State Bar, but instead by the Nevada Committee 

on Ethics, which was specifically created to review conflicts of interest raised during the 

 
ROA Volume I - Page 000375



 

-4- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

performance of official duties. See NRS §281A.020(2)(a). The Commission is responsible for 

interpreting and enforcing the provisions of the Ethics in Government Law set forth in NRS 

Chapter 281A. which establishes the public policy and standards of conduct necessary to ensure 

the integrity and impartiality of government, free from conflicts of interest between public duties 

and private interests of state and local public officers and employees.1 The Commission is charged 

with disciplining state officials for violations that arise and occur out of their official duties or 

within their capacity as state officials in violation of that section. 

Here, the State Bar has overstepped their jurisdiction and is attempting to impinge on the 

office of the Nye County District Attorney. Such a decision has concerning, far-reaching 

implications, and is likely to act as a chilling effect whenever elected attorneys must make 

unpopular decisions as part of their official duties.  
 
III. There was no conflict of interest and thus no violation.  

The Respondent, in his capacity as District Attorney for Nye County, has a statutory duty 

to provide legal advice to Nye County and its administrators. See NRS 252.160. In the present case, 

he advised the county as to how to respond to a hearing request for an employee, as is his duty. 

The Complainant has argued that in doing so the Respondent violated ethical rules because his 

representation of the county was materially limited by his personal interest in avoiding a hearing 

wherein his own decision to terminate Kabell would be questioned.  

However, this argument is flawed for two reasons. First, the Respondent had nothing to 

gain by telling the county not to hold the hearing, because such a hearing was contrary to 

established law. Thus, whether Distirct Attorney Arabia or another DA from his office had 

advised the county on this issue, the answer would have been the same. This fact is not disputed 

by the State Bar.  

Second, any concerns that District Attorney Arabia’s email was a unilateral decision 

meant to protect himself is belied by the record. Both the decision to terminate Kabell and the 

 
1 See The State of Nevada Commission on Ethics, About NCOE,  available at 
http://ethics.nv.gov/About/NCOE/, last accessed 8/2/2020.  
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decision not to hold a hearing were decisions that District Attorney Arabia with the assistance 

and consultation of two of the top deputy district attorneys, both of whom had been with the DA’s 

office longer than he had. Together, District Attorney Arabia and these Deputy DA’s discussed 

the facts of the situation, consulted Nye County Code, and reviewed the DA handbook before 

making each decision.  

CONCLUSION 

 As the Respondent has maintained there was not violation of RPC 1.7 (Conflict of Interest: 

Current Clients) or RPC 8.4(d) (Misconduct Prejudicial to the Administration of Justice) there is 

no need for sanctions. Furthermore, if the panel was to determine that the Respondent violated 

one or more ethical rules, the Respondent would submit that based on the fact any violation was 

unintentional and an isolated incident, an admonition would be the appropriate sanction. The 

Respondent has an impeccable record which demonstrates integrity and service to the community. 

Suspension, as the State Bar has suggested as a possible sanction, would not only be excessive in 

terms of punishment2 but it would also in essence, give the State Bar the power to overturn an 

election. Such power was not intended nor contemplated when the State Bar was founded and is 

exactly why the Nevada Committee on Ethics exists.   

DATED this 26th day of August, 2020.        
 
/s/ Thomas F. Pitaro    /s/ Emily K. Strand  
Thomas F. Pitaro, Esq.  Emily K. Strand, Esq. 
Nevada Bar No. 1332   Nevada Bar No. 15339 

 
 
 
 

 
2 Which is never supposed to be the purpose of a State Bar sanction anyway.  
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Case No. OBC19-0485

STATE BAR OF NEVADA

SOUTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA, 

Complainant, 

vs.

CHRISTOPHER R. ARABIA, 
STATE BAR NO. 9749

Respondent. 

)
)
)
)
)
)
)
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS 
OF LAW, AND RECOMMENDATION

AFTER FORMAL HEARING

This matter involving attorney Christopher R. Arabia, Esq. (“Respondent”), Bar No. 

9749, initially came before a designated Formal Hearing Panel of the Southern Nevada 

Disciplinary Board (“Panel”) at 9:00 a.m. on August 31, 2020, via remote audio/visual 

appearance using Zoom hosted from Las Vegas, Nevada.  The Panel consisted of Chair Marc 

P. Cook, Esq.; Jarrod Rickard, Esq.; and Anne Kingsley, Laymember. Assistant Bar

Counsel R. Kait Flocchini, Esq., represented the State Bar of Nevada (“State Bar”). 

Respondent was present and represented by Thomas Pitaro, Esq. and Emily Strand, Esq. 
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The State Bar presented materials consisting of pleadings and State Bar documents,

which were admitted into evidence as Exhibits 1-9.  Respondent offered no exhibits.

The Panel also heard statements from both parties.  Respondent testified at the 

request of the State Bar and on his own behalf.  The State Bar offered testimony from 

Danelle Shamrell, the Nye County Human Resources Director; Rebecca Bruch, Esq; and 

Respondent.  Respondent offered testimony from Bradley J. Richardson, Esq and Marla 

Zlotek, Esq. 

Based upon the evidence presented and testimony received, the Panel unanimously 

issues the following Findings of Fact, Conclusions of Law, and Recommendation: 

FINDINGS OF FACT 

1. Respondent was admitted to the State Bar of Nevada on May 2, 2006 and is 

an actively licensed attorney. See Transcript of Zoom Hearing Proceedings, dated August 

31, 2020, (“Transcript), Exhibit 2. 

2. During the period at issue in this matter, Respondent practiced law in Nye

County, Nevada.  See Transcript, Exhibit 1 (Complaint and Answer). 

3. The parties stipulated to venue the Formal Hearing in this matter in Clark 

County.  See Exhibit 1 (Scheduling Order). 

4. Witnesses Marla Zlotek, Bradley J. Richardson, and Rebecca Bruch were 

credible.  Respondent’s testimony was neutral.  See Transcript, 184:17-25. 

5. The Panel relied primarily on the admitted Exhibits to support its findings of 

fact.  See Transcript, 184:23-25. 

6. In 2019, Respondent was the Nye County District Attorney.  He continues to 

be the Nye County District Attorney.  See Transcript, Exhibit 1 (Complaint and Answer, ¶ 

2, respectively). 
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7. On September 18, 2019, Respondent terminated Deputy District Attorney 

Michael Vieta-Kabell’s (hereinafter “Vieta-Kabell”) employment with the Nye County 

District Attorney’s office.  See Transcript, Exhibit 1 (Complaint and Answer, ¶ 3, 

respectively). 

8. On September 23, 2019, Vieta-Kabell filed an appeal of his employment 

termination with the Nye County Human Resources Department, citing a Nye County Code 

which provides for appeals of disciplinary actions. See Transcript, Exhibit 3. 

9. On September 24, 2019, the Nye County Human Resources Director notified 

Vieta-Kabell, Respondent, and the Nye County Manager via email that an appeal hearing 

had been scheduled for October 9, 2019 at 1:30 p.m.  See Transcript, Exhibit 4. 

10. In response, on the same day, Respondent emailed the Nye County Human 

Resources Director and the Nye County Manager, but not Vieta-Kabell, stating:  

It is my legal opinion as the Nye County District Attorney that you 
must cease and desist from conducting the proposed meeting.  The proposed 
hearing is improper under NRS 252.070.  Mr. Vieta-Kabell was an at-will 
employee appointed (as opposed to hired) by the District Attorney’s Office 
and terminable at any time with or without cause.  See NRS 252.070, Nye 
County Board of County Commissioners Resolution 95-022, and Nye County 
Policies and Procedures Manual Rev. 5-2017 (“at will” defined).  As such, I 
have the right to revoke Mr. Vieta-Kabell’s appointment.  See NRS 252.070. 

 
Earlier this year, Mr. Vieta-Kabell asserted under oath that he was an 

“at-will” employee when he gave sworn testimony that his position as Deputy 
DA did not afford him due process protections against termination of 
employment.  Now he is contradicting his own prior sworn testimony and 
falsely claiming that he did have such protections. 

 
Please confirm via e-mail no later than 4:00 p.m. on Thursday, 

September 26, 2019, that you have vacated the proposed hearing regarding 
Mr. Vieta-Kabell. 
 

See Transcript, Exhibit 5.1 

 

1 NRS 252.070 discusses a District Attorney’s appointment and management of deputies and staff. 
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11. On September 25, 2019, the next day, the Nye County Human Resources 

Director emailed Vieta-Kabell, his counsel, the Nye County Manager, and Respondent to 

inform them that she was instructed by Respondent to ‘cease and desist from conducting 

the requested hearing’ and stating that there would not be a hearing on Vieta-Kabell’s 

appeal.  See Transcript, Exhibit 7. 

12. As Nye County District Attorney, Respondent regularly advised the Nye 

County Human Resources Director and/or others in management positions in Nye County 

regarding Nye County legal issues. See Transcript, 25:6-12, 28:13-18, and 65:6-16. 

13. Respondent knew that any litigation regarding the termination of Vieta-

Kabell’s employment would trigger appointment of outside counsel.  See Transcript, 68:24-

69:15 and 133:18-134:19; see also Transcript, 50:13-51:10. 

14. Respondent failed to recognize the appeal hearing as an adversarial 

proceeding that was substantially similar to litigation.  See Transcript, 69:16-71:1 and 

145:17-146:12. 

15. Respondent had a personal interest in thwarting the appeal hearing because 

it would have questioned his decision to terminate the employment of a deputy District 

Attorney.  See Transcript, 74:6-75:11, 102:23-103:2,  and Exhibit 8. 

16. Respondent failed to recognize that his personal interest created a significant 

risk that his ability to fulfill his responsibilities to his client, Nye County, would be 

materially limited.  See Transcript, 73:11-16, 103:14-105:23, 119:2-120:9, 126:3-128:12, 

144:9-146:12, and 151:13-152:5. 

17. Between September 23, 2019 and September 25, 2019, no other attorney, 

representing Nye County, communicated with the Nye County Human Resources Director 

regarding the requested appeal hearing.  See Transcript,  28:19-29:4 and 49:23-50:12. 
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18. The Nye County Human Resources Director relied strictly on Respondent’s 

email directive when she cancelled the appeal hearing.  See Transcript, 26:27-28:22.

CONCLUSIONS OF LAW 

 Based upon the foregoing Findings of Fact, the Panel hereby issues the following 

Conclusions of Law: 

1. The Southern Nevada Disciplinary Board has jurisdiction over Respondent 

and the subject matter of these proceedings pursuant to SCR 99. 

2. Venue is proper in Clark County. 

3. NRS 41.032 does not provide Respondent immunity from prosecution by the 

State Bar of Nevada and/or discipline issued by the Nevada Supreme Court.  See 

Transcript, 184:5; see also SCR 99. 

4. The State Bar must prove by clear and convincing evidence that Respondent 

violated any Rules of Professional Conduct.  See Nev. Sup. Ct. R. 105(2)(f); In re Stuhff, 

108 Nev. 629, 633-634, 837 P.2d 853, 856; Gentile v. State Bar, 106 Nev. 60, 62, 787 P.2d 

386, 387 (1990). 

5. The Panel concluded, in a two to one vote, that the foregoing findings of fact 

prove by clear and convincing evidence that Respondent violated RPC 1.7 (Conflicts of 

Interest: Current Clients) and RPC 8.4(d) (Misconduct) when he opined to the Nye County 

Human Resources Director that the requested appeal hearing was improper and demanded 

that the hearing be vacated within 48 hours of his demand, without recognizing the 

substantial risk that his personal interest in defending against the appeal could materially 

limit his ability to fulfill his responsibilities to his client, Nye County.  See Transcript, 185:1-

6. 

6. The Panel unanimously concludes that the foregoing findings of fact prove by 

clear and convincing evidence that Respondent’s mental state was negligent and that the 
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misconduct injured the legal proceedings and the representation of Respondent’s client, 

Nye County.  See Transcript, 185:6-9. 

 7. We evaluate The American Bar Association Standards for Imposing Lawyer 

Sanctions’ four factors to be considered in determining the appropriate disciplinary 

sanction: “the duty violated, the lawyer’s mental state, the potential or actual injury caused 

by the lawyer’s misconduct, and the existence of aggravating or mitigating factors.”  See In 

re Discipline of Lerner, 124 Nev. 1232, 1246, 197 P.3d 1067, 1078 (2008).  The appropriate 

level of discipline must be determined considering “all relevant factors and mitigating 

circumstances on a case-by-case basis.”  State Bar of Nevada v. Claiborne, 104 Nev. 11, 

219, 756 P.2d 464, 531 (1988).   

 8. Pursuant to Standard 6.23 of the ABA Standard for Imposing Lawyer 

Sanctions, the appropriate baseline sanction for Respondent’s misconduct is a reprimand. 

 9. Pursuant to SCR 102.5, the Panel unanimously found the following 

aggravating factors exist: 

  a.  substantial experience in the practice of law (SCR 102.5(a)(i)); and 

b.  failure to accept wrongful conduct (SCR 102.5 (a)(g)). 

 10. Pursuant to SCR 102.5, the Panel unanimously found that Respondent’s lack 

of prior discipline was a mitigating factor (SCR 102.5(b)(a)). 

 11. The Panel unanimously found that the balance of the aggravating and 

mitigating factors did not warrant a deviation from the baseline sanction of a reprimand. 

/// 

 

/// 

 

/// 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies a true and correct copy of the foregoing 

FINDINGS OF FACT, CONCLUSIONS OF LAW, and RECOMMENDATION 

was served via email to: 

1. Marc Cook, Esq. (Panel Chair): mcook@bcklted.com; SLopan@bckltd.com

2. Thomas Pitaro, Esq. (Counsel for Respondent): Kristine.fumolaw@gmail.com;

emily@fumolaw.com; pitaro@gmail.com .

3. Kait Flocchini, Esq. (Assistant Bar Counsel): kaitf@nvbar.org

Dated this 13th  day of November, 2020.

   Kristi Faust, an employee 
   of the State Bar of Nevada 
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3. As stated in the Findings of Fact, Conclusions of Law and 

Recommendation, Respondent shall be ordered to pay the fees and costs of these 

proceedings within thirty (30) days of the Issuance of the Nevada Supreme Court Order

matter pursuant to Supreme Court Rule 120(1). 

Dated this _______ day of November, 2020. 

STATE BAR OF NEVADA 
DANIEL M. HOOGE, Bar Counsel 

  By:  __________________________________ 
R. Kait Flocchini, Assistant Bar Counsel 
Nevada Bar No. 9861 
3100 W. Charleston Blvd, Suite 100 
Las Vegas, Nevada 89102 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies a true and correct copy of the foregoing 

Memorandum of Costs was served via email to:

1. Thomas Pitaro, Esq. (Counsel for Respondent): Kristine.fumolaw@gmail.com; 

emily@fumolaw.com; pitaro@gmail.com . 

2. Kait Flocchini, Esq. (Assistant Bar Counsel): kaitf@nvbar.org 

Dated this ______ day of November, 2020.

 
 

Kristi Faust, an employee
of the State Bar of Nevada

16th
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CERTIFICATE OF SERVICE 
 
 

The undersigned hereby certifies that a true and correct copy of the foregoing 

RECORD ON APPEAL was placed in a sealed envelope and sent by U.S. regular 

mail and certified mail in Las Vegas, Nevada, postage fully prepaid thereon for first 

class regular mail and certified mail addressed to: 

 Thomas Pitaro, Esq.  
Emily Strand, Esq.   
601 Las Vegas Boulevard  
Las Vegas, NV 89101  

CERTIFIED MAIL RECEIPT NO. 7019 2280 0001 9440 7185 
 

DATED this 4th day of December, 2020. 

        
  ______________________________ 

Kristi Fust, an Employee 
of the State Bar of Nevada 
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