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APPELLANT’S PETITION FOR REHEARING 

Appellant, Christopher Arabia (“Mr. Arabia), by and through his attorneys, 

Thomas F. Pitaro and Emily K. Strand, of the law firm Pitaro & Fumo, Chtd., 

petitions this Court for a rehearing of the decision issued in the above-captioned 

case on September 23, 2021 (attached as Exhibit A). This Petition for Rehearing is 

based on the following Memorandum of Points and Authorities and all the papers 

and pleadings on file in this case.  

TIMELINESS OF THE PETITION 

 This Court filed its decision on September 23, 2021. Accordingly, this 

Petition for Rehearing is timely filed in accordance with Nev. R. App. P. 40(a)(1). 

THE COURT’S DECISION 

Nevada R. App. P. 40(c)(2) permits this Court to rehear and reconsider a 

panel decision under the following circumstances: 

 
(A) When the court has overlooked or misapprehended a material fact in the 

record or a material question of law in the case, or 
 

(B)  When the court has overlooked, misapplied or failed to consider a 
statute, procedural rule, regulation or decision directly controlling a 
dispositive issue in the case.  

 
As set forth below, the Court’s decision should be reheard because the panel 

overlooked or misapprehended several material facts in the case and the application 
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of the law to those facts completely undercuts the Disciplinary Hearing Panel’s 

findings. 

STANDARD OF REVIEW FOR DISCIPLINARY PROCEEDINGS 

 In an attorney disciplinary proceeding, the State Bar must prove violations of 

the Nevada Rules of Professional Conduct (RPC) by clear and convincing evidence. 

In re Discipline of Colin, 135 Nev. 325, 329, 448 P.3d 556, 560 (2019).  

 The Supreme Court’s review of a disciplinary panel’s findings of fact is 

deferential, “so long as they are not clearly erroneous and are supported by 

substantial evidence.” Colin, 135 Nev. At 330, 448 P.3d at 560. However, the 

Supreme Court determines de novo whether the factual findings establish an RPC 

violation. Id. 

ARGUMENT 
 

I. The Panel Overlooked and Misapprehended Favorable Material Facts 
and Law. 
 
The Majority Opinion states that Mr. Arabia had a personal interest in having 

the hearing vacated quickly because the county would soon hire outside counsel 

and “Arabia did not want to be forced to rehire” the deputy. Maj. Opp. pg. 14. It 

also suggests that Mr. Arabia wanted to cancel the hearing to protect his 

professional reputation, since a hearing might reveal that Arabia had fired the 

deputy for attempting to unionize. Id. 
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There are factual problems with both of these arguments. First and foremost, 

there is no sequence of events, even if the erroneous hearing had gone forward, 

where Mr. Arabia would have been “forced to rehire” the deputy in question. Doing 

so would essentially substitute the county manager for the District Attorney as the 

person with final say over the Deputy’s termination. However, the law is clear that 

the power to hire and terminate deputy district attorneys is reserved to the elected 

district attorney pursuant to NRS 252.070(1). Furthermore, it is well established 

that Nye County deputy district attorneys are at-will employees. See 252.070, Nye 

County Board of County Commissioners Resolution 95-022, and Nye County 

Policies and Procedures Manual Rev. 5-2017 (“at will” defined). Thus, the Panel’s 

conclusion that Mr. Arabia had a motive to vacate the hearing so that he would not 

be forced to re-hire the deputy is clearly erroneous.  

Second, the Majority Opinion implies that Mr. Arabia wanted to cancel the 

hearing before outside counsel was hired. This was based in part on the Disciplinary 

Panel finding that “[b]etween September 23, 2019 and September 25, 2019, no other 

attorney, representing Nye County, communicated with the Nye County Human 

Resources Director regarding the requested appeal hearing.” However, the 

suggestion that the human resources director acted alone and without access to a 

lawyer in deciding to cancel a hearing is clearly erroneous. The Nye County Human 

Resources Director testified that she consulted with the Nye County manager before 
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canceling the hearing. ROA 426. The county manager himself was a former Nye 

County deputy district attorney and was copied on all emails, including Mr. 

Arabia’s. Additionally, Nye County’s insurer retained outside counsel, Rebecca 

Bruch, on September 25 at 11:15 a.m. which was almost five (5) hours before the 

Human Resources Director sent the email canceling the hearing. ROA 436-437. 

Finally, the Majority Opinion states that Mr. Arabia’s motive for cancelling 

the hearing, and thus the alleged conflict of interest, was that it was in his best 

interest not to have his decision to terminate the employee questioned. Maj. Opp. 

13. This conclusion is erroneous. The record is clear that canceling the informal 

hearing would not make any wrongful termination claim go away- and nothing in 

the record suggests that Mr. Arabia thought it would. On the contrary, Mr. Arabia 

knew that the deputy was himself a lawyer and had also hired representation. All 

interested parties knew the deputy had options besides the informal review hearing 

with the county manager. Such options included a “245” hearing1 (which references 

NRS 245.065) and filing a civil lawsuit. Unlike the review process, which is 

informal and private, both of the other options available to the deputy were public 

hearings with formal records. As such, they carried a far greater risk to Mr. Arabia 

in terms of public criticism and damage to his reputation than the canceled hearing 

ever would. The majority erroneously cites to Mr. Arabia’s reference to “tak[ing] 

 
1 Ultimately, the Deputy in question did request and receive a 245 hearing, which he did not appear for.  
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the hit,” (Maj. Op. at 14) for the termination decision as evidence of his so-called 

personal interest, but that statement is taken out of context. It did not refer to the 

informal review hearing, it came in the context of Mr. Arabia’s testimony about the 

245 hearing and his brassy statement that he welcomed a 245 hearing because it 

would let him publicly explain his reasons for termination and his willingness to 

“take the hit” if the 245-panel disagreed with him. ROA 541-542. 

The Majority Opinion grounds its conflict analysis on the factual predicate 

that Mr. Arabia did not want to be forced rehire the deputy, wanted the hearing 

cancelled before outside counsel could be hired, and feared public criticism of his 

decision, however, these “facts” are not only speculative, but are not supported by 

sufficient evidence on the record. They really amount to assumptions that are not 

only incorrect but also insufficient to establish the “sturd[y] factual predicate” 

needed to find a disabling conflict of interest. Treffinger,18 F. Supp. 2 d at 432. The 

Nevada Supreme Court has said that the evidence required in lawyer discipline 

matters is a higher degree of proof than in ordinary civil proceedings. It defined 

clear and convincing evidence as “satisfactory” proof that is 

So strong and cogent as to as to satisfy the mind and conscience of a 
common man, and so to convince him that he would venture to act upon 
that conviction in matters of the highest concern and importance to his 
own interest.  
 
American Bar Association: Annotated Standards for Imposing Lawyer 
Sanctions, Sec. Ed., Standard 1.3 (quoting In re Drakulich, 908 P.2d 709 
(Nev. 1995)). 
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The State Bar simply did not meet this burden. As such, the Majority’s 

opinion that the Disciplinary Panel was correct and Mr. Arabia had a personal 

interest sufficient to establish a violation of the Rules of Professional Conduct is 

clearly erroneous and not supported by substantial evidence.  

II. The Panel Overlooked or Misapplied Relevant Case Law.  

The Disciplinary Panel also held that Mr. Arabia violated RPC 8.4(d) based 

on the same September 24 email. RPC 8.4(d) provides that “[i]t is professional 

misconduct for a lawyer to … [e]ngage in conduct that is prejudicial to the 

administration of justice.” “For purposes of [Rule 8.4(d)] ‘prejudice’ requires 

‘either repeated conduct causing some harm to the administration of justice or a 

single act causing substantial harm to the administration of justice.” Colin, 135 Nev. 

At 332, 448 P.3d at 562 (quoting In re Discipline of Stuhff, 108 Nev. 629, 634, 837 

P.2d 853, 855 (1992)) (emphasis added). 

The fact in this case do not rise to the level requested to establish “prejudice” 

under Colin. The alleged violation consists of a “single act” – Arabia sending the 

September 24 email to Nye County’s human resources director without copying the 

deputy. That single act did not rise to the level constituting “substantial harm to the 

administration of justice.” Id. The Deputy promptly learned of Arabia’s 

communication and the hearing was properly cancelled due to the fact the deputy 

was never entitled to it in the first place. There was no prejudice to the deputy or 
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Nye County, let alone prejudice that rose to the level of being “substantial” enough 

to warrant discipline. As such, the Disciplinary Panel’s findings are clearly 

erroneous and the charge for violation of RPC 8.4(d) should be dismissed.  

III. The Panel Overlooked or Misapplied Relevant Disciplinary Standards.  

The record is clear the Mr. Arabia has no prior attorney discipline and the 

panel found that his conduct in sending the email was negligent, not knowing or 

intentional. Further, the hearing’s cancellation caused Nye County little or no actual 

or potential harm, in fact, it protected the county’s litigation position that the 

Deputy’s employment was at-will. Under these circumstances, even if Mr. Arabia 

had violated RPC 1.7(a)(2), the sanction of a formal public reprimand is 

unwarranted. At most, the email warranted an admonition. See Compendium of 

Professional Responsibility Rules and Standards: Standards for Imposing Lawyer 

Sanctions, Standard 4.34 (Am. Bar Ass’n 2017) (“admonition is generally 

appropriate when a lawyer engages in an isolated instance of negligence in 

determining whether the representation of a client may be materially affected by the 

lawyer’s own interests…and causes little or not actual or potential injury to a 

client.”) As such, the Majority’s conclusion that the Disciplinary Panel selected the 

appropriate punishment is erroneous as the appropriate punishment is clearly an 

admonition.  
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CONCLUSION 
 

 Based upon the foregoing, this Court should grant rehearing on its decision 

to uphold the Disciplinary Panel’s findings.  

 Dated this 10th day of October, 2021.      

       Respectfully submitted, 
 
 
  /s/ Thomas F. Pitaro   /s/ Emily K. Strand  
  THOMAS F. PITARO, ESQ.  EMILY K. STRAND, ESQ. 

Nevada Bar No.  001332   Nevada Bar No. 15339 
PITARO & FUMO, CHTD.  PITARO & FUMO, CHTD. 
601 Las Vegas Blvd. South  601 Las Vegas Blvd. South 
Las Vegas, Nevada  89101  Las Vegas, Nevada 89101 
Telephone: (702) 382-9221  Telephone: (702) 474-7554 
Fax: (702) 474-4210   Fax: (702) 474-4210 
Attorney for Appellant   Attorney for Appellant
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CERTIFICATE OF COMPLIANCE 
 

 I hereby certify I have read this Petition for Rehearing/Reconsideration and 

that this it complies with the formatting requirements of NRAP 32(a)(4), the 

typeface requirements of NRAP 32(a)(5) and the type style requirements of NRAP 

32(a)(6) because this brief has been prepared with the proportionally spaced 

typeface font, Times New Roman, in size 14 using Microsoft Office Word 2013.  

 I further certify that with the page count of 12 pages, and word count of 2236 

complies with the page or type volume limitation of NRAP 32(a)(7), excluding parts 

of the brief exempting NRAP 32(a)(7)(C).   

 I hereby certify that to the best of my knowledge, information, and belief, the 

brief is not frivolous or interposed for any improper purpose, such as to harass or to 

cause unnecessary delay or needless increase in the cost of litigation.  

I further certify that this brief complies with all applicable Nevada Rules of 

Appellate Procedure, including NRAP 28(e), that every assertation in the briefs 

regarding matters in the record be supported by a reference to the page and volume 

number, if any, of the appendix where the matter relied on is to be found.  

/ / / 

/ / / 
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 I understand that I may be subject to sanctions in the event that the 

accompanying brief is not in conformity with the requirements of the Nevada Rules 

of Appellate Procedure. 

 Dated this 10th day of October, 2021.      

       Respectfully submitted, 
 
 
       /s/ Emily K. Strand   
       EMILY K. STRAND, ESQ. 

Nevada Bar No.  15339 
PITARO & FUMO 
601 Las Vegas Blvd. South 
Las Vegas, Nevada  89101 
Telephone: (702) 382-9221 
Fax: (702) 474-4210 
Attorney for Appellant 
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CERTIFICATE OF SERVICE 

 I hereby certify and affirm that the foregoing Petition for 

Rehearing/Reconsideration was filed electronically with the Nevada Supreme Court 

on the 4th day of October, 2021. Electronic Service of the foregoing document shall 

be made in accordance with the Master Service List as follows;  

 

SERVICE LIST 
 

Attorney of Record Party Represented Method of Service 
Kait Flocchini, Esq. 
State Bar of Nevada 
Office of Bar Counsel 
3100 W. Charleston 
Boulevard, Suite 100 
Las Vegas, Nevada  89102 

State Bar of Nevada Email Service; 
Electronic Means 

 
 
  
       /s/ Kristine Tacata  ____ 
       An employee of PITARO & FUM
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