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1 11/21/2016 Affidavit of Service Appx000023-
Appx000026

1 11/21/2016 Affidavit of Service Appx000027-
Appx000030

1 11/21/2016 Affidavit of Service Appx000031-
Appx000034

1 12/1/2016 Affidavit of Service Appx000035-
Appx000038

1 12/6/2016 Answer and Counterclaim Appx000039-
Appx000053

1 12/7/2016 Certificate of Service Appx000054 - 
Appx000055

1 12/19/2016 Reply to Counterclaim Appx000056-
Appx000060

1 1/13/2017 Motion for Stay Pending Arbitration Appx000061 - 
Appx000065

1 2/2/2017 Opposition to Motion to Stay Pending Arbitration and 
Countermotion to Dismiss with Prejudice or in the Alternative for 
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Appx000066-
Appx000077
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Appx000079
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Instructions Sales Summary

Appx000108-
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1 Exhibit 4 - Hall letter to First American Title Appx000111-
Appx000113
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Appx000114-
Appx000117
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Appx000121
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Appx000125
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Appx000126-
Appx000127

1 Exhibit 1 - Affidavit of Jerrin Chiu Appx000128-
Appx000131

1 2/10/2017 Amended Reply to Counterclaim Appx000132-
Appx000136

1 2/14/2017 Plaintiff/Counterdefendants Reply to Opposition to Motion to 
Stay Pending Arbitration and Opposition to 
Defendants/Counterclaimants Countermotion to Dismiss with 
Prejudice or in the Alternative for Summary Judgment

Appx000137-
Appx000146

1 Exhibit - Declaration of Betty Chan in Support of Reply to 
Opposition to Motion to Stay Pending Arbitration and Opposition 
to Countermotion to Dismiss with Prejudice or in the Alternative 
for Summary Judgment

Appx000147-
Appx000150

1 2/27/2017 Minutes of 02/27/2017 hearing, Plaintiffs' Motion for Stay 
Pending Arbitration--Defendants' and Counterclaimants' 
Opposition to Motion to Stay Pending Arbitration and 
Countermotion to Dismiss with Prejudice or in the Alternative for 
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Appx000151-
Appx000152

1 3/30/2017 Order Granting Motion to Stay and Denying Motion to Dismiss 
and Motion for Summary Judgment

Appx000153-
Appx000154

1 4/3/2017 Notice of Entry of Order Granting Motion to Stay and Denying 
Motion for summary Judgment

Appx000155-
Appx000159

1 7/18/2018 Motion to Vacate or Modify Arbitration Award Appx000160-
Appx000175

1 Exhibit 1 - Code of Ethics and Standards of Practice of the 
National Association of Realtors Effective January 1, 2015

Appx000176-
Appx000182

1 Exhibit 2 - Request and Agreement to Arbitrate (P00001 - 
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Appx000183-
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2 Exhibit 2 Continued- Request and Agreement to Arbitrate 
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Appx000228-
Appx000288

2 Exhibit 3 -  Response and Agreement to Arbitrate (D0001 - 
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Appx000465-
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3 Exhibit A - Gmail email 11/2/15 Appx000493-
Appx000494

3 Exhibit B - Gmail email 11/2/15 Appx000495-
Appx000496

3 Exhibit C - Affidavit of Jerrin Chiu Appx000497-
Appx000500

3 Exhibit D - City-Data.com Forum Appx000501-
Appx000502

3 Exhibit E - Forms Associated with Purchase Agreement Appx000503-
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3 Exhibit F - Addendum to Purchase Agreement and Escrow 
Instructions

Appx000532 - 
Appx000533

3 Exhibit G - Gmail - 1/27/2016 Chan Email to Chiu Appx000534-
Appx000535

3 Exhibit H - 3/24/2016 Hall Letter to First American Title Appx000536-
Appx000538

3 Exhibit I - 2/5/16 Chan email to  "aaroffer". Appx000539-
Appx000540

3 Exhibit J -  7/19/17 Myers email to Harper Appx000541 - 
Appx000545

3 Exhibit K - 7/19/2017 Myers email to Harper Appx000546-
Appx000548

3 Exhibit L - 9/27/2016 Complaint Appx000549-
Appx000558

3 Exhibit M - 11/15/2016 Amended Complaint Appx000559-
Appx000367

3 Exhibit N - Duties Owed by a Nevada Real Estate Licensee Appx000568-
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3 Exhibit O - 11/30/15 Chan email to Chiu Appx000571-
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Appx000574

3 Exhibit Q - Request and Agreement to Arbitrate (P0001 - 
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Appx000575-
Appx000580

3 Exhibit R - 4/27/2018 GLVAR letter to Nevada Real Estate Corp. Appx000581-
Appx000584

3 Exhibit S - 5/17/2018 Chan letter to GLVAR Appx000585-
Appx000589

3 Exhibit T - Code of Ethics and Arbitration Manual Appx000590-
Appx000591

3 8/15/2018 Reply in Support of Motion to Vacate or Modify Arbitration 
Award and Opposition/Motion to Strike Improper Countermotion

Appx000592-
Appx000608

3 Exhibit 8 - Supplemental Declaration of Betty Chan Appx000609-
Appx000615

3 8/22/2018 Minutes of 8/22/2018 Hearing as to Plaintiff's Reply in Support 
of Motion to Vacate or Modify Arbitration and Opposition/Motion 
to Strike Improper Countermotion

Appx000616-
Appx000617

3 8/22/2018 Transcript of Hearing: All Pending Motions Appx000618-
Appx000648

3 9/5/2018 First Supplement to Countermotion to Recognize Wu as the 
Procuring Cause, for Summary Judgment, and for Attorneys 
fees

Appx000649-
Appx000661

3 Exhibit A - 05/01/2017 Minutes Appx000662-
Appx000664

3 Exhibit B - Request and Agreement to Arbitrate (P0001 - P0005) Appx000665-
Appx000670

3 Exhibit C - 2/5/2016 Chan email to "aaroffer" Appx000671-
Appx000672

3 Exhibit D - face page only, exhibit missing Appx000673

3 9/12/2018 Supplement to First Supplement to Countermotion to Recognize 
Wu as the Procuring Cause, for Summary Judgment, and for 
Attorney Fees

Appx000674-
Appx000675

3 Exhibit D - Affidavit of Michael A. Olsen, Esq. Appx000676-
Appx000690

3 9/18/2018 Order Denying Motion to Vacate or Modify Arbitration Award Appx000691-
Appx000694
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4 9/18/2018 Notice of Entry of Order Appx000695-
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4 9/21/2018 Certificate of Service Appx000702-
Appx000703

4 10/17/2018 Transcript of Hearing: Plaintiffs' Motion to Extend Briefing on 
Order Shortening Time and continue Hearing Date

Appx000704-
Appx000707

4 10/25/2018 Plaintiffs/Counterdefendants Betty Chan and Asia American 
Realty & Property Management's Supplement to Plaintiffs 
Opposition Defendants/Counterclaimants Wayne Wu, Judicith 
Sullivan, Nevada Real Estate Corp., Jerrin Chiu, KB Home 
Sales-Nevada, Inc.'s: (1) First Supplement to Countermotion to 
Recognize Wu as the Procuring Cause, for summary Judgment, 
and for Atorney Fees (Filed 09/05/18) and (2) Supplement to 
First Supplement to Cuntermotion to Recognize Wu as the 
Procuring Cause fo Summary Judgment, and for Attorneys fees 
(Filed 09/12/18)

Appx000708-
Appx000727

4 Exhibit 1 - Declaration of Betty Chan Appx000728-
Appx000736

4 Exhibit 2 - Declaration of Betty Chan in Support of Reply to 
Opposition to Motion to Stay Pending Arbitration and Opposition 
to Countermotion to Dismiss with Prejudice or in the alternative 
for Summary Judgment

Appx000737-
Appx000741

4 Exhibit 3 - Supplemental Declaration of Betty Chan Appx000742-
Appx000745

4 Exhibit 4 -  11/2/2015 Chiu email to Chan Appx000746-
Appx000748

4 Exhibit 5 - 12/30 text string Appx000749-
Appx000750

4 Exhibit 6 - 1/15 text string Appx000751-
Appx000754

4 10/29/2018 Reply to Plaintiff/Counterdefendants Supplement to Plaintiffs 
Opposition to Defendants/Counterclaimants 91) First 
supplement to Countermotion to Recognize Wu as the 
Procuring Cause, for Summary Judgment, and for Attorneys 
Fees and (2) Supplement to First Supplement to Countermotion 
to Recognize Wu as the Procuring Cause for Summary 
Judgment, and for Attorney Fees

Appx000755-
Appx000761

4 10/30/2018 Certificate of Service Appx000762-
Appx000763

4 10/31/2018 Memorandum of Costs and Disbursements Appx000764

4 Exhibit 1 - Goodsell & Olsen Invoices Appx000765-
Appx000779
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4 10/31/2018 Transcript of Hearing: Defendants and Counterclaimants Wayne 
Wu, Judith Sullivan, Nevada Real Esate Corp. and Jerrin Chiu's 
Opposition to Motion to Vacate or Modify Arbitration Award and 
countermotion to Recognize Wu as the Procuring Cause, for 
Summary Judgment and for Attorney Fees

Appx000780-
Appx000815

4 3/22/2019 Order Granting Defendants Countermotion for Summary 
Judgment and Attorney Fees and Costs

Appx000816-
Appx000822

4 3/22/2019 Notice of Entry of Order Appx000823-
Appx000831

4 3/25/2019 Certificate of Service Appx000832-
Appx000833

4 4/17/2019 Transcript of Hearing: Defendants' Motion for Writ of Execution Appx000834-
Appx000859

4 4/22/2019 Notice of Appeal Appx000860

4 4/24/2019 Notice of Appearance Appx000861-
Appx000862

4 5/1/2019 Minutes re Motion to Stay Execution on OST, Partial Opposition 
to Plaintiff's Moiton to Stay Execution Pending Appeal (on an Ex 
Parte Application for an Order Shortening Time) and Demand 
for Supersedeas Bond and Countermotion to Amend Order)

Appx000863-
Appx000864

4 5/1/2019 Transcript of Hearing: Motion to Stay Execution on OST, Partial 
Opposition to Plaintiff's Moiton to Stay Execution Pending 
Appeal (on an Ex Parte Application for an Order Shortening 
Time) and Demand for Supersedeas Bond and Countermotion 
to Amend Order)

Appx000865-
Appx000880

4 5/1/2019 Order on Plaintiffs' Motion to Stay Execution Pending Appeal Appx000881-
Appx000882

4 5/1/2019 Notice of Entry of Order on Plaintiff's Motion to Stay Execution 
Pending Appeal

Appx000883-
Appx000886

4 5/7/2019 Plaintiffs' Notice of Posting Supersedeas Bond Appx000887-
Appx000891

4 1/7/2020 Plaintiffs' Motion to Formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final (on an 
Application for an Order Shortening Time)

Appx000892-
Appx000899

4 Exhibit 1 - Order Granting Defendants Countermotion for 
Summary Judgment and Attorney Fees and Costs

Appx000900-
Appx000907
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4 Exhibit 2 - Motion to Vacate entry of Order or Motion for 
extension of time to file reconsideration to the entry of Order 
Granting Defendants Counter Motion for Summary Judgment 
and Attorney Fees and Costs

Appx000908-
Appx000912

4 Exhibit 3 - Register of Actions Appx000913-
Appx000920

4 Exhibit 4 - 4/1/2019 Minutes re Plaintiff's Motion for 
Reconsideration

Appx000921-
Appx000923

4 Exhibit 5 - 4/22/2019 Notice of Appeal Appx000924-
Appx000925

4 Exhibit 6 - 5/1/2019 Order on Plaintiffs' Motion to stay Execution 
Pending Appeal

Appx000926-
Appx000928

Volume No. 5

5 Exhibit 7 - Plaintiffs' Notice of Posting Supersedeas Bond Appx000929-
Appx000934

5 Exhibit 8 - 11/14/2019 Order to Show Cause Appx000935-
Appx000937

5 Exhibit 9 - Plaintiffs-Appellants' Response to Order to Show 
Cause

Appx000938-
Appx000947

5 Exhibit 10 - 12/16/19 Frizell email to Olsen Appx000948-
Appx000952

5 1/16/2020 Opposition to Plaintiffs' Motion to Formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final (on an 
Application for an Order shortening Time) and Countermotion 
for Summary Judgment on Abuse of Process Claim

Appx000953-
Appx000967

5 Exhibit 1 - 4/27/18 GLVAR letter to Nevada Real Estate Corp. Appx000968-
Appx000974

5 Exhibit 2 - 9/18/18 Order Denying Motion to Vacate or Modify 
Arbitration Award

Appx000975-
Appx000979

5 Exhibit 3 - Request and Agreement to Arbitrate (P001 - P003) Appx000980-
Appx000983

5 Exhibit 4 - Order Granting Defendants Countermotion for 
Summary Judgment and Attorney Fees and Costs

Appx000984-
Appx000991

5 Exhibit 5 - 3/24/2016 Hall letter to First American Title Appx000992-
Appx000994

5 Exhibit 6 - Amended Complaint Appx000995-
Appx001003

5 Exhibit 7 - 2/5/2016 Chan email to "aaroffer" Appx001004-
Appx001005
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5 1/22/2020 Minutes re Plaintiffs' Motion to Formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final (on an 
Application for an Order Shortening Time) . . . Opposition to 
Plaintiff's Motion to Formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final (on an 
Application for an Order Shortening Time) and Countermotion 
for Summary Judgment on Abuse of Process Claim

Appx001006-
Appx001007

5 1/22/2020 Transcript of Hearing: All Pending Motions Appx001008-
Appx001017

5 3/10/2020 Order on Plaintiffs' Motion to formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final and 
Countermotion for Summary Judgment on Abuse of Process 
Claim

Appx001018-
Appx001022

5 3/10/2020 Notice of Entry of Order on Plaintiffs' Motion to formally Resolve 
Motion for Reconsideration and to Certify Judgment as Final 
and Countermotion for Summary Judgment on Abuse of 
Process Claim

Appx001023-
Appx001030

5 4/6/2020 Plaintiff's Amended Notice of Appeal Appx001031-
Appx001033

5 6/4/2020 Motion for Summary Judgment, or in the alternative, for 
Contractual Award of Attorney's Fees, for Writ of Execution on 
Plaintiff's Commissions Awarded by GLVAR Arbitration Panel 
and Release of bond Deposited on Appeal

Appx001034-
Appx001050

5 Exhibit 1 - 4/27/18 GLVAR letter to Nevada Real Estate Corp. Appx001051-
Appx001057

5 Exhibit 2 - 9/18/18 Order Denying Motion to Vacate or Modify 
Arbitration Award

Appx001058-
Appx001062

5 Exhibit 3 - Order Granting Defendants Countermotion for 
Summary Judgment and Attorney Fees and Costs

Appx001063-
Appx001070

5 Exhibit 4 - Request and Agreement to Arbitrate (P0001 - P0003) Appx001071-
Appx001074

5 Exhibit 5 - 3/24/2016 Hall letter to First American Title Appx001075-
Appx001077

5 Exhibit 6 - 2/5/2016 Chan email to "aaroffer" Appx001078-
Appx001079

5 Exhibit 7 - 5/14/2020 Order Dismissing Appeal Appx001080-
Appx001084

5 6/9/2020 Supreme Court Clerk's Certificate, Judment Dismissing Appeal Appx001085-
Appx001089

5 6/9/2020 Remittitur Appx001090
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5 6/30/2020 Transcript of Hearing: Plaintiff's Motion to Strike or in the 
Alternative to Extend Briefing and Continue the Hearing On 
Defendant's Motion for Summary Judgment

Appx001091-
Appx001096

5 7/8/2020 Plaintiff's Opposition to Defendant's Motion for summary 
Judgment, or in the Alternative, for Contractual Award of 
Attorney's Fees, for Writ of Execution on Plaintiff's Commissions 
Awarded by GLVAR Arbitration Panel and Release of Bond 
Deposited on Appeal and Countermotion for Summary 
Judgment on Defendants' Abuse of Process Counterclaim

Appx001097-
Appx001120

5 Exhibit 1 - Order Granting Defendants Countermotion for 
Summary Judgment and Attorney Fees and Costs (filed Mar. 
22, 2019)

Appx001121-
Appx001128

5 Exhibit 2 - Motion to Vacate Entry of Order or Motion for 
Extension of Time to File

        

Appx001129-
Appx001133

5 Exhibit 3 - Register of Actions (dated Jan. 7, 2020) Appx001134-
Appx001141

5 Exhibit 4 - Minute Order (dated Apr. 1, 2019) Appx001142-
Appx001144

5 Exhibit 5 - Notice of Appeal (dated Apr. 22, 2019) Appx001145-
Appx001146

5 Exhibit 6 - Order on Plaintiff’s Motion to Stay Execution Pending 
Appeal (filed May 1, 2019)

Appx001147-
Appx001149

5 Exhibit 7 - Plaintiffs’ Notice of Posting Supersedeas Bond (filed 
May 7, 2019)

Appx001150-
Appx001155

5 Exhibit 8 - Supreme Court’s Order to Show Cause (filed Nov. 
14, 2019)

Appx001156-
Appx001158

Volume No. 6

6 Exhibit 9 - Plaintiffs-Appellants’ Response to Order to Show 
Cause (filed in Supreme Court Dec. 16, 2019)

Appx001159-
Appx001168

6 Exhibit 10 - Emails between counsel (Nov. 20, 2019 to Dec. 16, 
2019)

Appx001169-
Appx001173

6 Exhibit 11 - Opposition to Motion to Vacate or Modify Arbitration 
Award and Countermotion to Recognize Wu as the Procuring 
Cause, for Summary
Judgment, and for Attorney Fees (filed Aug. 6, 2018) [excerpts]

Appx001174-
Appx001177

6 Exhibit 12 - Transcript (Oct. 31, 2018) [excerpts] Appx001178-
Appx001188
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6 Exhibit 13 - Declaration of Betty Chan in Support of Reply to 
Opposition to Motion to Stay

        

Appx001189-
Appx001193

6 Exhibit 14 -  Supplemental Declaration of Betty Chan (dated 
Aug. 15, 2018)

Appx001194-
Appx001197

6 Exhibit 15 - Declaration of Betty Chan (dated Jan. 21, 2020) Appx001198-
Appx001205

6 Exhibit 16 - Text messages between Chan and Jana, an agent 
at KB Homes

Appx001206-
Appx001207

6 Exhibit 17 - Order Dismissing Appeal (entered May 14, 2020) Appx001208-
Appx001212

6 Exhibit 18 - Defendants’ Reply to Plaintiffs-Appellants Response 
to Order to Show Cause

         

Appx001213-
Appx001229

6 Exhibit 19 - Email from Betty Chan to GLVAR giving notice of 
intent to appeal arbitration

    

Appx001230-
Appx001231

6 Exhibit 20 - Email from Betty Chan to GLVAR requesting 
arbitration (dated June 11, 2016).

Appx001232-
Appx001233

6 Exhibit 21 - Defendant Wayne Wu’s agreement with KB Home 
Las Vegas Inc. (dated Jan. 8, 2016).

Appx001234-
Appx001235

6 7/13/2020 Reply in Support of Motion for Summary Judgment, or in the 
alternative, for Contractual Award of Attorney's Fees, for Writ of 
Execution on Plaintiff's Commissions Awarded by GLVAR 
Arbitration Panel andRelease of Bond Deposited on Appeal and 
Opposition to Countermotion for Summary Judgment on 
Defendant's Abuse of Prosess Counterclaim

Appx001236-
Appx001249

6 Exhibit 1 - 2/5/2016 Chan email to "aaroffer" Appx001250-
Appx001252

6 Exhibit 2 - Request and Agreement to Arbitrate Appx001253-
Appx001255

6 Exhibit 3 - 5/14/2020 Order Dismissing Appeal Appx001256-
Appx001260

6 Exhibit 4 - 5/1/19 Order on Plaintiffs' Motion to Stay Execution 
Pending Appeal

Appx001261-
Appx001263

6 Exhibit 5 - Code of Ethics and Standards of Practice Appx001264-
Appx001267

6 Exhibit 6 - the Code of Ethics - Our Promise of Professionalism Appx001268-
Appx001271

6 Exhibit 7 - Blackrock Legal Invoices Appx001272-
Appx001332

6 7/15/2020 Certificate of Service Appx001333-
Appx001334

6 7/21/2020 Minutes, All Pending Motions Appx001335-
Appx001336
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6 7/21/2020 Transcript of Hearing: All Pending Motions Appx001337-
Appx001354

6 8/11/2020 Memorandum for Production of Invoices for Attorney's Fees and 
Costs

Appx001355-
Appx001363

6 Exhibit 1 - Submitted in camera Appx001364

6 8/12/2020 Certificate of Service Appx001365-
Appx001366

6 8/12/2020 Notice of Production of Documents for In Camera Review Appx001367-
Appx001368

Volume No. 7

7 Exhibit 1 - Blackrock Invoices Appx001369-
Appx001401

7 8/13/2020 Certificate of Service Appx001402-
Appx001403

7 9/9/2020 Plaintiffs' Opposition to Defendants' Memorandum for 
Production of Invoices for Attorney's Fees and Costs and 
Countermotion to have Defendants' Invoices Filed and made 
Part of the Public Record

Appx001404-
Appx001414

7 9/20/2020 Reply in Support of Memorandum for Production of Invoices for 
Attorney's Fees andCosts

Appx001415-
Appx001425

7 9/11/2020 Certificate of Service Appx001426-
Appx001427

7 9/30/2020 Minute Order - all Pending Motions Appx001428-
Appx001429

7 9/30/2020 Transcript of Hearing: Plaintiff's Opposition to Defendant's 
Memorandum for Production of Invoices for Attorney's Fees and 
Costs andCountermotion to Have Defendant's Invoices Filed 
and made part of the Public Record.

Appx001430-
Appx001452

7 11/18/2020 Transcript of Hearing: Order/Case Status Appx001453-
Appx001455

7 11/23/2020 Order Granting in Part Defendant's Motion for Summary 
Judgment, or in the Alternative, for Contractual Award of 
Attorney's Fees, for Writ of Execution on Plaintiff's Commissions 
Awarded by GLVAR Arbitration Panel, and Release of Bond 
Deposited on Appeal and Order Granting Plaintiffs' 
Countermotion for Summary Judgment

Appx001456-
Appx001464

7 11/23/2020 Notice of Entry of Order Appx001465-
Appx001475
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7 11/24/2020 Certificate of Service Appx001476-
Appx001477

7 12/8/2020 Plaintiff's Notice of Appeal Appx001478-
Appx001480

7 12/8/2020 Plaintiff's Amended Notice of Appeal Appx001481-
Appx001483

7 12/9/2020 Court Minutes, Motion to Stay Appx001484-
Appx001485

7 12/9/2020 Transcript of Hearing: Plaintiffs' Motion to Stay Execution 
Pending Appeal (on an Ex Parte Application for an Order 
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Appx001486-
Appx001502

7 12/22/2020 Notice of Cross Appeal Appx001503-
Appx001504

7 12/22/2020 Certificate of Service Appx001505-
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7 2/1/2021 Notice of Entry of Order on Plaintiff's Motion to Stay Execution 
Pending Appeal
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4 5/1/2019 Minutes re Motion to Stay Execution on OST, Partial Opposition 
to Plaintiff's Moiton to Stay Execution Pending Appeal (on an Ex 

         

Appx000863-
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5 1/22/2020 Minutes re Plaintiffs' Motion to Formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final (on an 

           

Appx001006-
Appx001007

6 7/21/2020 Minutes, All Pending Motions Appx001335-
Appx001336
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1 1/13/2017 Motion for Stay Pending Arbitration Appx000061 - 
Appx000065

5 6/4/2020 Motion for Summary Judgment, or in the alternative, for 
Contractual Award of Attorney's Fees, for Writ of Execution on 
Plaintiff's Commissions Awarded by GLVAR Arbitration Panel 
and Release of bond Deposited on Appeal

Appx001034-
Appx001084

1 7/18/2018 Motion to Vacate or Modify Arbitration Award Appx000160-
Appx000464

4 4/22/2019 Notice of Appeal Appx000860

4 4/24/2019 Notice of Appearance Appx000861-
Appx000862

7 12/22/2020 Notice of Cross Appeal Appx001503-
Appx001504

4 9/18/2018 Notice of Entry of Order Appx000695-
Appx000701

4 3/22/2019 Notice of Entry of Order Appx000823-
Appx000831

7 11/23/2020 Notice of Entry of Order Appx001465-
Appx001475

1 4/3/2017 Notice of Entry of Order Granting Motion to Stay and Denying 
Motion for summary Judgment

Appx000155-
Appx000159

5 3/10/2020 Notice of Entry of Order on Plaintiffs' Motion to formally Resolve 
Motion for Reconsideration and to Certify Judgment as Final 

        

Appx001023-
Appx001030
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4 5/1/2019 Notice of Entry of Order on Plaintiff's Motion to Stay Execution 
Pending Appeal

Appx000883-
Appx000886

7 2/1/2021 Notice of Entry of Order on Plaintiff's Motion to Stay Execution 
Pending Appeal

Appx001520-
Appx001530

6 8/12/2020 Notice of Production of Documents for In Camera Review Appx001367-
Appx001401

1 2/2/2017 Opposition to Motion to Stay Pending Arbitration and 
Countermotion to Dismiss with Prejudice or in the Alternative for 

 

Appx000066-
Appx000121

3 8/6/2018 Opposition to Motion to Vacate or Modify Arbitration Award and 
Countermotion to Recognize Wu as the Procuring Cause, for 

     

Appx000465-
Appx000591

5 1/16/2020 Opposition to Plaintiffs' Motion to Formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final (on an 
Application for an Order shortening Time) and Countermotion 
f  S  J d t  Ab  f P  Cl i

Appx000953-
Appx001005

3 9/18/2018 Order Denying Motion to Vacate or Modify Arbitration Award Appx000691-
Appx000694

4 3/22/2019 Order Granting Defendants Countermotion for Summary 
Judgment and Attorney Fees and Costs

Appx000816-
Appx000822

7 11/23/2020 Order Granting in Part Defendant's Motion for Summary 
Judgment, or in the Alternative, for Contractual Award of 

         

Appx001456-
Appx001464

1 3/30/2017 Order Granting Motion to Stay and Denying Motion to Dismiss 
and Motion for Summary Judgment

Appx000153-
Appx000154

5 3/10/2020 Order on Plaintiffs' Motion to formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final and 
Countermotion for Summary Judgment on Abuse of Process 
Claim

Appx001018-
Appx001022
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4 5/1/2019 Order on Plaintiffs' Motion to Stay Execution Pending Appeal Appx000881-
Appx000882

7 1/14/2021 Order on Plaintiffs' Motion to Stay Execution Pending Appeal Appx001507-
Appx001515

1 2/14/2017 Plaintiff/Counterdefendants Reply to Opposition to Motion to 
Stay Pending Arbitration and Opposition to 

     

Appx000137-
Appx000150

5 4/6/2020 Plaintiff's Amended Notice of Appeal Appx001031-
A 0010337 12/8/2020 Plaintiff's Amended Notice of Appeal Appx001481-
Appx001483

4 1/7/2020 Plaintiffs' Motion to Formally Resolve Motion for 
Reconsideration and to Certify Judgment as Final (on an 
Application for an Order Shortening Time)

Appx000892-
Appx000952

7 12/8/2020 Plaintiff's Notice of Appeal Appx001478-
Appx001480

4 5/7/2019 Plaintiffs' Notice of Posting Supersedeas Bond Appx000887-
Appx000891

7 2/1/2021 Plaintiffs' Notice of Posting Supersedeas Bond Appx001516-
Appx001519

7 9/9/2020 Plaintiffs' Opposition to Defendants' Memorandum for 
Production of Invoices for Attorney's Fees and Costs and 

        

Appx001404-
Appx001414

5 7/8/2020 Plaintiff's Opposition to Defendant's Motion for summary 
Judgment, or in the Alternative, for Contractual Award of 

         

Appx001097-
Appx001235

4 10/25/2018 Plaintiffs/Counterdefendants Betty Chan and Asia American 
Realty & Property Management's Supplement to Plaintiffs 

     

Appx000708-
Appx000754

7 5/26/2021 Register of Actions Appx001531-
Appx001539

5 6/9/2020 Remittitur Appx001090
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7 9/20/2020 Reply in Support of Memorandum for Production of Invoices for 
Attorney's Fees andCosts

Appx001415-
Appx001425

6 7/13/2020 Reply in Support of Motion for Summary Judgment, or in the 
alternative, for Contractual Award of Attorney's Fees, for Writ of 

       

Appx001236-
Appx001332

3 8/15/2018 Reply in Support of Motion to Vacate or Modify Arbitration 
Award and Opposition/Motion to Strike Improper Countermotion

Appx000592-
Appx000615

1 12/19/2016 Reply to Counterclaim Appx000056-
Appx000060

4 10/29/2018 Reply to Plaintiff/Counterdefendants Supplement to Plaintiffs 
Opposition to Defendants/Counterclaimants 91) First 
supplement to Countermotion to Recognize Wu as the 
Procuring Cause, for Summary Judgment, and for Attorneys 
Fees and (2) Supplement to First Supplement to Countermotion 

         

Appx000755-
Appx000761

3 9/12/2018 Supplement to First Supplement to Countermotion to Recognize 
Wu as the Procuring Cause, for Summary Judgment, and for 

 

Appx000674-
Appx000690

1 2/7/2017 Supplement to Opposition to Motion to Stay Pending Arbitration 
and Countermotion to Dismiss with Prejudice or in the 
Alternative for Summary Judgment

Appx000126-
Appx000131

5 6/9/2020 Supreme Court Clerk's Certificate, Judment Dismissing Appeal Appx001085-
Appx001089

3 8/22/2018 Transcript of Hearing: All Pending Motions Appx000618-
Appx000648

5 1/22/2020 Transcript of Hearing: All Pending Motions Appx001008-
Appx001017

6 7/21/2020 Transcript of Hearing: All Pending Motions Appx001337-
Appx001354

4 10/31/2018 Transcript of Hearing: Defendants and Counterclaimants Wayne 
Wu, Judith Sullivan, Nevada Real Esate Corp. and Jerrin Chiu's 

          

Appx000780-
Appx000815

4 4/17/2019 Transcript of Hearing: Defendants' Motion for Writ of Execution Appx000834-
Appx000859

4 5/1/2019 Transcript of Hearing: Motion to Stay Execution on OST, Partial 
Opposition to Plaintiff's Moiton to Stay Execution Pending 

          

Appx000865-
Appx000880

7 11/18/2020 Transcript of Hearing: Order/Case Status Appx001453-
Appx001455

4 10/17/2018 Transcript of Hearing: Plaintiffs' Motion to Extend Briefing on 
Order Shortening Time and continue Hearing Date

Appx000704-
Appx000707
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7 12/9/2020 Transcript of Hearing: Plaintiffs' Motion to Stay Execution 
Pending Appeal (on an Ex Parte Application for an Order 

 

Appx001486-
Appx001502

5 6/30/2020 Transcript of Hearing: Plaintiff's Motion to Strike or in the 
Alternative to Extend Briefing and Continue the Hearing On 

    

Appx001091-
Appx001096

7 9/30/2020 Transcript of Hearing: Plaintiff's Opposition to Defendant's 
Memorandum for Production of Invoices for Attorney's Fees and 

       

Appx001430-
Appx001452
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Code of Ethics and  
Arbitration Manual   
2018
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Code of Ethics and
Arbitration Manual
A Manual for use by Member Boards of the National Association 
to ensure due process in the conduct of hearings to enforce the 
Code of Ethics and in the arbitration of business disputes arising 
out of the real estate business. Professional standards procedures 
of Member Boards must reflect substantively the approved due 
process policies and procedures of this Manual in order to ensure 
Board entitlement to coverage by the Professional Liability 
Insurance Policy of the National Association in litigation involving 
the Board in connection with Board enforcement of the Code of 
Ethics, provided that such policies and procedures are consistent 
with applicable state law.

For ease of reference, all amended provisions where content has 
changed are shaded to highlight additions.

NOTE: All new and amended Case Interpretations become 
effective upon approval by the National Association’s Professional 
Standards Committee and publication on www.nar.realtor. Case 
Interpretations approved by the Professional Standards Committee 
through 2017 are expected to be published on nar.realtor during 
the first quarter of 2018.

NatioNal associatioN of RealtoRs®

430 North Michigan Avenue
Chicago, Illinois 60611-4087

2 Appx 000400



RealtoR® is a registered collective membership mark which
may be used only by real estate professionals who are members of the

NatioNal associatioN of RealtoRs® and subscribe to its strict Code of Ethics.

© 2018 NatioNal associatioN of RealtoRs®

All Rights Reserved
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This Manual is dedicated to the memory of

Chesley J. (“Chet”) Smith
(1921–2001)

Chet Smith served America in war and peace for nearly four decades in 
the Army Air Corps and the U.S. Air Force, and he served RealtoRs® 
for nearly a quarter century at the local, state, and national levels. His 
dedication to the RealtoR® organization was exceeded only by his 
dedication to his family, his faith in God, and his commitment to the Code 
of Ethics.
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1. Article 17, Code of Ethics

In the event of contractual disputes or specific non-contractual 
disputes as defined in Standard of Practice 17-4 between RealtoRs® 
(principals) associated with different firms, arising out of their 
relationship as RealtoRs®, the RealtoRs® shall mediate the dispute 
if the Board requires its members to mediate.  If the dispute is not 
resolved through mediation, or if mediation is not required, 
RealtoRs® shall submit the dispute to arbitration in accordance 
with the policies of the Board rather than litigate the matter.

In the event clients of RealtoRs® wish to mediate or arbitrate 
contractual disputes arising out of real estate transactions, 
RealtoRs® shall mediate or arbitrate those disputes in accordance 
with the policies of the Board, provided the clients agree to be 
bound by any resulting agreement or award.

The obligation to participate in mediation and arbitration 
contemplated by this Article includes the obligation of RealtoRs® 
(principals) to cause their firms to mediate and arbitrate and be 
bound by any resulting agreement or award. (Amended 1/12)

2.  Circumstances under which RealtoRs® must 
submit to arbitration*

(a)  Every RealtoR® of the Board who is a RealtoR® principal, 
every RealtoR® principal who participates in a Board’s 
MLS where they do not hold Board membership and every 
nonmember broker or licensed or certified appraiser who is a 
Participant in the Board’s MLS shall have the right to invoke 
the Board’s arbitration facilities in any dispute arising out of 
the real estate business with a RealtoR® principal in another 
real estate firm or with that firm (or both), or nonmember 
broker/appraiser or their firm (or both) who is a Participant in 
the Board’s MLS. (Revised 5/01)

(b)  A RealtoR® other than a principal or a RealtoR-associate® 
shall have the right to invoke the arbitration facilities of 
the Board in a business dispute with a RealtoR® or 
RealtoR-associate® in another firm or with their firm (or 
both), whether in the same or a different Board, provided 
the RealtoR® principal with whom he is associated joins 
in the arbitration request, and requests arbitration with the 
RealtoR® principal of the other firm or with their firm (or 
both). Arbitration in such cases shall be between the RealtoR® 
principals or their firms (or both). RealtoR® nonprincipals 
and RealtoR-associate®s who invoke arbitration in this 

manner, or who are affiliated with a respondent and have 
a vested financial interest in the outcome, have the right to 
be present throughout the proceedings and to participate 
but are not considered to be parties. (Amended 5/01)

(c)  A client of a RealtoR® principal may invoke the facilities of 
the Board in a business dispute with a RealtoR® principal 
or the RealtoR®’s firm (or both) arising out of an agency 
relationship, provided the client agrees to be bound by the 
arbitration. In the event of such request and agreement the 
Board will arbitrate the dispute subject to the Board’s right to 
decline arbitration based on the amount involved or the legal 
complexity of the dispute. A RealtoR® principal may also 
invoke arbitration against his client but no arbitration may be 
held without the client’s voluntary agreement to arbitrate and 
to be bound by the decision. (Revised 5/01)

3.  Circumstances under which arbitration is 
contingent upon the RealtoR®’s voluntary 
participation*

(a)  RealtoRs® and RealtoR-associate®s who are or were 
affiliated with the same firm shall have the right to invoke 
the arbitration facilities of the Board, provided each party 
voluntarily agrees to the arbitration in writing and the Board 
finds the matter properly subject to arbitration. This privilege 
as stated applies to disputes arising when the parties are or 
were affiliated with the same firm, irrespective of the time 
request is made for such arbitration. (Amended 11/95)

(b)  A RealtoR® principal may invoke the arbitration facilities 
of the Board in a dispute arising out of the real estate 
business with a nonmember broker, provided each party 
agrees in writing to the arbitration and provided the Board 
finds the matter properly subject to arbitration. However, 
it shall be optional with the member as to whether he will 
submit to a claim to arbitration by a nonmember broker 
who is not an MLS Participant. A nonmember broker who 
is not an MLS Participant or nonmember salesperson may 
invoke the arbitration facilities of the Board of RealtoRs®  
in cases where they believe they have an arbitrable dispute 
with a RealtoR®. Under these circumstances, RealtoRs® 
are not required to agree to or participate in arbitration..

(Revised 11/12)
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(c)  Business disputes between a RealtoR® principal and a 
customer of the RealtoR® principal may be arbitrated by the 
Board if a written contractual relationship has been created 
by a RealtoR® principal between a customer and a client 
and provided all parties to the dispute (i.e., the customer 
and the RealtoR®) agree in writing to arbitrate the dispute. 
(Amended 11/95)

4.  Board’s right to release parties from their 
obligation to arbitrate

If either the Grievance Committee or the arbitration panel 
determines that because of the amount involved or the legal 
complexity of the dispute the dispute should not be arbitrated, 
the arbitration shall automatically terminate unless either of the 
parties to the dispute appeals the decision to terminate the 
proceedings to the Board of Directors within twenty (20) days 
of the date of notice that the Grievance Committee or the arbitration 
panel declined to continue the proceeding. The Hearing Panel 
can also dismiss the arbitration request if the Hearing Panel 
concludes the matter is not arbitrable. In the event of such an 
appeal, the Grievance Committee or the arbitration panel shall 
report its conclusions to the Board of Directors and, if the Board 
of Directors concurs, the arbitration shall terminate and the parties 
shall be relieved of their obligation to arbitrate. In this event, or 
in the event of no appeal, any deposits made by the parties shall 
be returned to them. However, if the Board of Directors decides 
that the arbitration should proceed, the matter shall be remanded 
to the Grievance Committee or the arbitration panel for further 
proceedings. (Revised 11/95)

5. Failure to submit to arbitration

If the complaint against a RealtoR® principal is that he has 
improperly refused to submit a dispute to arbitration (or to 
mediation if required by the Board), the complaint shall not 
be referred to the Grievance Committee or a Hearing Panel 
but shall be brought before the Board of Directors at the next 
regular meeting or at a special meeting called by the President 
for that purpose. The procedures for notices, time of notice, 
and hearing prescribed for matters before a Hearing Panel shall 
apply. The sole question of fact for the Directors to decide will be 
whether the respondent has failed to submit an arbitrable matter 
to arbitration or mediation. Upon determination that the member 
has refused to arbitrate or mediate a properly arbitrable matter, the 
Board of Directors may direct the implementation of appropriate 
sanction and should, if it has reason to believe that the imposition 
of sanction will become the basis of litigation and a claim for 
damages consequent to such sanction, delay the effective date of 
implementing the sanction to a date following receipt by the Board 
of a judicial decision in a petition for declaratory relief filed by 
the Board to confirm the propriety of its action. (Revised 11/11)

6.  Failure to abide by an award rendered by a 
Hearing Panel

If the complaint against the RealtoR® principal is that, having 
properly submitted a dispute to arbitration, he has refused to abide 
by an award, such refusal should not be referred to the Grievance 

Committee as a violation of the Code of Ethics unless such refusal 
reflects an established pattern or practice of noncompliance with 
the commitment to arbitrate. A refusal to abide by an award in 
arbitration should be enforced in the manner set forth in Part Ten, 
Arbitration of Disputes, Section 56, Enforcement. (Revised 11/95)

7.  No predetermination of any award in an 
arbitrable matter (Interpretation No. 31, Article 
I, Section 2, Bylaws, NatioNal associatioN of 
RealtoRs®)

A Board rule or a rule of a Multiple Listing Service owned by, 
operated by, or affiliated with a Board which establishes, limits, or 
restricts the RealtoR® in his relations with a potential purchaser, 
affecting recognition periods or purporting to predetermine 
entitlement to any award in arbitration, is an inequitable limitation 
on its membership.

Explanation of Official Interpretation No. 31: In essence, this 
is a specific Interpretation of the general rule established in 
Interpretation No. 6 that a Board may not have a rule which 
restricts or limits the RealtoR® in the conduct of his business 
unless it concerns ethical practice. Thus, a rule of a Board or 
Multiple Listing Service which would determine a protection 
period in reference to a prospective purchaser is an inequitable 
limitation. Further, the Board or its MLS may not establish a rule 
or regulation which purports to predetermine entitlement to any 
awards in a real estate transaction. If controversy arises as to 
entitlement to any awards, it shall be determined by a hearing in 
arbitration on the merits of all ascertainable facts in the context 
of the specific case of controversy.*

8.  Holding of disputed funds by the Board of 
Directors

Member Boards shall not make a requirement that disputed funds 
be deposited with the Board by the respondent in an arbitration 
matter prior to an arbitration hearing, as it is beyond the legitimate 
authority of the Board or its Professional Standards Committee. 
However, this does not relieve RealtoRs® of their responsibility 
to be prepared to abide by any determination made by the Board’s 
arbitration panel and to satisfy any award consistent with Section 
53 of the Code of Ethics and Arbitration Manual. (Revised 11/16)

9.  Arbitration under circumstances other than 
those described in Section 44

A Member Board may provide arbitration procedures only in those 
instances described in Part Ten, Section 44, Duty and Privilege 
to Arbitrate, in this Manual.
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10.  Determining jurisdiction for the conduct of 
arbitration hearings

Absent an interboard arbitration agreement directing otherwise, 
the following factors determine the appropriate Board to conduct 
arbitration hearings in instances where parties hold membership 
in more than one Board or MLS: (Revised 11/02)

•  Where all parties hold RealtoR® membership or hold 
MLS participatory rights under the universal access to services 
component of Board of Choice in only one Board, that Board 
shall conduct arbitration.

•  Where all parties hold RealtoR® membership or hold MLS 
participatory rights under the universal access to services 
component of Board of Choice in the same two (or more) 
Boards, arbitration will be conducted by the Board in which 
the property giving rise to the dispute is located. If the property 
is not within the jurisdiction of those Boards, the Board in 
which the arbitration request is filed will conduct arbitration.

•  Where all parties do not hold membership in the same Board, 
and do not have MLS participatory rights under the universal 
access to services component of Board of Choice through the 
same Board, complainants may, at their discretion, invoke 
interboard arbitration or, alternatively, file arbitration requests 
with any Board in which the respondent holds RealtoR® 
membership or holds MLS participatory rights under the 
universal access to services component of Board of Choice. 
Pursuant to this provision, Boards must provide arbitration 
services in circumstances where it is determined by the 
Grievance Committee that an arbitrable dispute exists and the 
dispute is subject to mandatory arbitration. (Revised 11/00)

12.  Adoption of Code of Ethics or Standards 
of Practice by Member Boards and State 
Associations

A local Board or State Association shall not adopt any set of 
rules, regulations, policies, and practices which purport to be in 
lieu of, in addition to, or an extension of the Code of Ethics and 
Standards of Practice of the NatioNal associatioN of RealtoRs®. 
(Amended 11/89)

13.  Articles and publications on the 
Code of Ethics

The National Association reserves the exclusive right to interpret 
the Code, its applications, and its proper enforcement to Member 
Boards and Board Members.

The National Association does not endorse or recommend any 
article or publication concerning ethics which is not published by 
the National Association or its institutes, societies, and councils 
and authorized by the National Association.

15.  Arbitration between Board Members who are 
or were affiliated with the same firm

No Member Board may require RealtoRs® and RealtoR- 
associate®s affiliated with the same firm to arbitrate disputes 
between themselves unless both parties voluntarily agree to 
arbitration in writing, and provided the Board finds the matter 
properly subject to arbitration.

18.  Local Member Board requests for the 
conduct of ethics and arbitration hearings by 
the State Association

A local Board, prior to referring an ethics complaint or 
arbitration request for review to the State Association, should 
exhaust all efforts to impanel an impartial panel to conduct 
either the original hearing or the appeal or procedural review. 
These efforts may include the appointment of knowledgeable 
members of the Board on an ad hoc basis to serve either on a 
Hearing Panel or on behalf of the Board of Directors. If, after 
making all reasonable efforts, the Board still cannot impanel an 
impartial tribunal, the Board may refer the matter to the State 
Association, and the State Association may delegate to another 
Board or a regional enforcement facility the authority to hear the 
case on behalf of the State Association. No Board or regional 
enforcement facility, however, may be required to accept 
this delegation of authority. If no other entity is amenable to 
conducting the review, the State Association shall be responsible 
for conducting the hearing. State Associations may, at their 
discretion, require that the President or Association Executive 
of the Board referring an ethics complaint or arbitration request 
certify that all reasonable efforts to impanel an impartial panel 
had been made, and may further require that those efforts be 
documented. (Amended 11/03)

In instances where a local Member Board determines by 
resolution of its Board of Directors that it is incapable of 
providing an impartial panel for the conduct of an ethics or 
arbitration hearing (or appeal or procedural review hearing), the 
complaint or the request for arbitration (and the ethics appeal or 
procedural review request, if any) may be referred by the Board 
President to the State Association of RealtoRs® for a hearing. 
With regard to requests for arbitration, in the event the State 
Association declines to conduct the arbitration or to delegate 
its authority to another Board or regional enforcement facility, 
the parties shall be relieved of their obligation to arbitrate as 
established in Article 17 of the Code of Ethics. With regard 
to alleged violations of the Code of Ethics, such allegations 
may be received and considered by the State Association and 
(1) dismissed as unworthy of further consideration, (2) heard 
by a Hearing Panel of the State Association’s Professional 
Standards Committee, or (3) referred to another Board or 
regional enforcement facility. If referred for a hearing to the 
State Association’s Professional Standards Committee or to 
another local Board or regional enforcement facility, a Hearing 
Panel will be appointed to conduct the hearing and forward the 
determination and sanction, if any, to the local Member Board. 
The Board of Directors of the local Member Board shall then 
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implement the decision of the Hearing Panel in strict accordance 
with its terms and conditions. Any requests for appeal or 
procedural review should be considered by an appropriate body 
of the State Association or “deputized” local Board or regional 
enforcement facility in accordance with the relevant established 
professional standards procedures. (Amended 11/93)

19.  Confidentiality of determinations rendered in 
ethics and arbitration hearings

The allegations, findings, and decisions rendered in ethics and 
arbitration hearings are confidential and should not be reported 
or published by the Board, any member of a tribunal, or any party 
under any circumstances except those established in the Code of 
Ethics and Arbitration Manual of the National Association as 
from time to time amended. (Revised 11/91)

20.  Statement of policy related to Article 17 of 
the Code of Ethics

Article 17 is not to be construed as precluding a RealtoR® who 
is a defendant in litigation from joining a cooperating agent and/
or subagent in the litigation.

21.  Adoption of the Code of Ethics and 
Arbitration Manual by Member Boards

Member Boards and State Associations are not required to adopt 
the Code of Ethics and Arbitration Manual verbatim, but no 
Member Board may adopt or follow any procedures inconsistent 
with the precepts enunciated in the Code of Ethics and Arbitration 
Manual of the National Association as from time to time amended.

22.  Board and State Association publications or 
audiovisual programs concerning the Code 
of Ethics and its enforcement

Any articles, audiovisual programs, or any type of publication 
related to the Code of Ethics, its interpretation, or its enforcement 
that have not been prepared by or approved by the Professional 
Standards Committee of the National Association must be 
prefaced by a statement indicating that the contents reflect the 
understanding and opinions of the author(s) and do not represent 
an official expression of policy by the National Association. To 
the extent that any article, audiovisual program, or publication 
prepared by any individual or organization other than the National 
Association varies in any degree from the Code of Ethics, its 
interpretation, or its enforcement procedures as approved by the 
Professional Standards Committee of the National Association, 
the policies of the National Association shall take precedence.

No article, audiovisual program, or other publication may be 
designated as an official expression of policy concerning the 
Code of Ethics, its interpretation, or its enforcement without 
the express written approval of the National Association.

Local Boards and State Associations are encouraged to consider 
preparation of such articles, audiovisual programs, or other 

publications and are requested to submit them to the Professional 
Standards Committee or its staff representatives for review and 
approval prior to publication.

23.  Disputes arising out of circumstances 
occurring prior to the time a RealtoR® is 
elected to board membership

While RealtoRs® are encouraged to resolve all disputes 
through the arbitration facilities of their Board or Boards, the 
intent of Article 17 is that only disputes arising from facts 
occurring after each of the parties has become a RealtoR® are 
subject to mandatory arbitration under Article 17 of the Code 
of Ethics.

24.  Formulation of Multi-Board or Regional 
Grievance or Professional Standards 
Committees for Code enforcement in areas 
where Boards have limited membership

Member Boards are authorized to enter into collective agreements 
by which the Boards would share the responsibility for enforcement 
of the Code of Ethics, including the conduct of arbitration hearings, 
on a joint basis.*

25.  Expenses related to conduct of hearings 
by Multi-Board or regional Grievance or 
Professional Standards Committees

Expenses related to the conduct of hearings by a multi-Board 
or regional Grievance Committee or Professional Standards 
Committee shall be as established by written agreement between 
the signatory Boards. The expenses of such hearings shall be 
borne by the signatory Boards and shall not be supported by 
fees charged to the members other than as otherwise authorized 
by the Code of Ethics and Arbitration Manual. (Revised 11/98)

26.  Burdens and standards of proof in 
arbitration and ethics hearings

In any ethics hearing or other hearing convened to consider 
alleged violations of membership duties and in any arbitration 
hearing, the ultimate burden of proving that the Code of 
Ethics or other membership duty has been violated, or that an 
arbitration award should be issued to the requesting party, is 
at all times on complainants and parties requesting arbitration.

The standard of proof on which an arbitration hearing decision is 
based shall be a “preponderance of the evidence.” Preponderance of 
the evidence shall be defined as evidence which is of greater weight 
or more convincing than the evidence which is offered in opposition 
to it; that is, evidence which as a whole shows that the facts sought 
to be proved are more probable than not.
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“Clear, strong, and convincing” shall be the standard of proof 
by which alleged violations of all membership duties, including 
violations of the Code of Ethics, are determined. Clear, strong, 
and convincing shall be defined as that measure or degree of proof 
which will produce a firm belief or conviction as to the allegations 
sought to be established. (Revised 2/92)

Appeals of ethics Hearing Panel decisions based on an alleged 
misapplication or misinterpretation of an Article(s) of the Code of 
Ethics shall be determined based on the correctness of the Hearing 
Panel’s decision.

Appeals of ethics Hearing Panel decisions based on an alleged 
procedural deficiency or failure of due process, and procedural 
review of arbitration hearing procedures shall be determined based 
on whether the effect of the deficiency was to deny the appellant 
a fair hearing.

Appeal panels may modify discipline proposed by Hearing Panels 
only in instances where the discipline proposed is not authorized 
or where the appeal panel concludes that the Hearing Panel abused 
its discretion. (Adopted 11/99)

27.  Consolidation of arbitration claims arising 
out of the same transaction

When reviewing requests for arbitration, Grievance 
Committees should try to ensure that all appropriate parties 
are named as complainants or respondents. If it appears that 
there may be related claims involving other parties arising 
out of the same facts, the Grievance Committee may suggest 
to either the complainant or respondent (or both) that they 
may wish to request arbitration with additional respondents 
or third-party respondents so that all related claims may 
be resolved through a single arbitration hearing. Upon 
motion by either the complainant or the respondent, an arbitration 
request may be amended to include any additional appropriate 
parties, or separate arbitration requests may be filed naming 
additional parties, so that all related claims arising out of the same 
transaction can be resolved at the same time. (Revised 11/92)

28.  Participation in litigation rather than 
arbitration

In instances where a RealtoR® is a party to litigation involving 
an otherwise arbitrable matter and none of the parties invokes 
the Board’s arbitration facility prior to or during the course 
of litigation, any member involved in the litigation may not 
thereafter be charged with failing or refusing to arbitrate. 
(Revised 11/92)

30.  Participation in voluntary arbitration

Article 17 is not to be construed as precluding a RealtoR® from 
instituting litigation or causing a dispute to be brought before 
an alternative dispute-resolving forum other than the Board of 
RealtoRs® under those circumstances where submission of 
the dispute to the Board would be voluntary. (Adopted 5/88)

31.  “Cooperation” defined

The obligation to cooperate, established in Article 3 of the 
Code of Ethics, relates to a RealtoR®’s obligation to share 
information on listed property and to make property available 
to other brokers for showing to prospective purchasers when it 
is in the best interest of the seller. An offer of cooperation does 
not necessarily include an offer to compensate a cooperating 
broker. Compensation in a cooperative transaction results 
from either a blanket offer of subagency made through 
MLS or otherwise, or offers to compensate buyer agents, or, 
alternatively, individual offers made to subagents or to buyer 
agents, or other arrangements as negotiated between listing 
and cooperating brokers prior to the time an offer to purchase 
is submitted. (Revised 11/09)

33.  Use of panels in place of Committees and 
the Board of Directors

Any matter brought before the Grievance Committee, Professional 
Standards Committee, or Board of Directors may be considered by 
a panel of members or Directors appointed by the President for that 
purpose (or, alternatively, by the Board’s Executive Committee). 
Three (3) or more members shall constitute a panel of the Grievance 
and Professional Standards Committees that can act on behalf of 
those committees. Five (5) Directors or a quorum of the Board of 
Directors, whichever is less, shall constitute a panel of the Board 
of Directors, that can act on behalf of the Board of Directors. The 
decision of the panel (or Executive Committee) shall be final 
and binding and shall not be subject to further review by the full 
Committee or the full Board of Directors, except as otherwise 
provided in this Manual.

Panel members should be experienced, knowledgeable persons 
of judicial temperament.

In appointing such a panel, the President should consider the 
following recommended criteria:

•  number of years as a RealtoR®

• number of years in the real estate business
• primary and secondary fields of real estate endeavor/expertise
• participation in post-licensing real estate education
• training in the Code of Ethics
• position in firm (principal, nonprincipal)
• size of firm
• common sense
• open-mindedness
• familiarity with state(s) laws and regulations
• receptiveness to instruction/training
• other relevant professional or procedural training

Associations are also authorized to adopt policies and procedures 
assigning Grievance Committee functions to a panel of the 
Professional Standards Committee. Where Grievance Committee 
functions are delegated to a panel of the Professional Standards 
Committee, all provisions of this Manual applicable to Grievance 
Committees will apply to a panel of the Professional Standards 
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Committee acting in that capacity. Three (3) or more members 
shall constitute a panel of the Professional Standards Committee 
to assume the responsibilities of the Grievance Committee. 
(Adopted 05/15)

When possible, panels should be strongly encouraged to use 
conference calls or alternative communication technologies for 
meetings other than hearings and appeals/procedural reviews to 
expedite the decision-making process. Use of conference calls 
or alternative communication technologies during the course of 
a hearing shall be governed by Professional Standards Policy 
Statement #56, “Remote” Testimony. (Revised 11/14)

35.  Separation of ethics complaint and 
arbitration request

When an ethics complaint and an arbitration request are filed at 
the same time arising out of the same facts and circumstances, the 
arbitration hearing shall be held first and the ethics hearing shall 
be conducted by a different Hearing Panel after the conclusion of 
the arbitration hearing. (Adopted 11/93)

38.  Hearing Panels to be conversant with 
applicable state law under board of 
choice across state lines

Where membership is provided under board of choice across 
state lines, Hearing Panels must be conversant with and apply 
the relevant state’s laws and regulations in determining how the 
Code of Ethics will be interpreted/ applied in instances where 
the underlying transaction occurred out of state and involved a 
respondent licensed in that state. (Adopted 11/95)

39.  Awards escrowed under board of choice 
across state lines

Where one or more parties to an arbitrable issue have obtained 
membership under board of choice across state lines, awards 
rendered shall be escrowed by the Board that conducted 
arbitration in a manner consistent with the procedures in 
Section 53, The Award, Code of Ethics and Arbitration Manual. 
(Adopted 11/95)

40.  Cooperative enforcement agreements

To ensure fair, impartial and knowledgeable enforcement 
of the Code of Ethics (including arbitration) there must be 
adequately large groups of knowledgeable, trained RealtoRs® 
and RealtoR-associates® from which the necessary 
committees and tribunals can be appointed. To this end, 
Boards and Associations are required to enter into cooperative 
enforcement agreements to ensure Boards and/or Associations 
have an aggregate total of at least three hundred fifty (350) 
primary RealtoR® and/or RealtoR-associate® members 
from which to compose Hearing Panels. It is recommended 
but not required that representation/participation in any 
multi-board regional cooperative enforcement agreement 
be on a pro-rata basis. This requirement does not apply in 

instances where, in the opinion of the state association, unique 
geographical considerations (e.g., islands, remote locale, etc.), 
logistical difficulties or other impediments make participation 
prohibitive. All Boards regardless of size (except Commercial 
Overlay Boards) must participate with at least one other 
Board (which may be the state association) in a cooperative 
enforcement agreement. (Revised 5/08)

41.  Arbitration Guidelines to parties 

Boards conducting arbitration are required to provide all parties 
and panel members with the Arbitration Guidelines and Arbitration 
Worksheet prior to commencement of any arbitration hearing. 
(Revised 11/16)

42.  Previously dismissed ethics complaints/ 
arbitration requests

If an ethics complaint or arbitration request is received  
and reviewed by a Board’s Grievance Committee or Board 
of Directors and is dismissed as not warranting a hearing, 
the respondent(s) shall not subsequently become subject  
to the same (or substantially similar) ethics complaint  
or arbitration request in the same or another Board.  
(Adopted 5/97)

Dismissal of an arbitration request by a Board of RealtoRs® 
because the dispute is not arbitrable based on Article 17 or 
other grounds established in the Code of Ethics and Arbitration 
Manual, does not prohibit RealtoRs® from exercising other 
remedies that may be available to them, including litigation. 
(Adopted 5/99)

43.  Duty to arbitrate personal

The privilege to invoke arbitration and the duty to arbitrate is 
personal. Although any RealtoR® principal may invoke the 
arbitration facilities of a Board and be required to arbitrate, 
RealtoR® principals may not delegate this privilege or 
obligation. (Adopted 11/98)

44.  Effective dates of the Code of Ethics 
and Standards of Practice and the 
Code of Ethics and Arbitration Manual.

All changes to the Code of Ethics and Standards of Practice carry 
an annual effective date of January 1 of the year following their 
approval by the Board of Directors of the National Association 
and, where necessary, by the Delegate Body. (Adopted 11/89)

To ensure consistent, uniform enforcement of the Code of Ethics 
nationwide, all changes in professional standards policy normally 
incorporated into the National Association’s Code of Ethics and 
Arbitration Manual become effective on January 1 of the year 
following their approval by the Board of Directors of the National 
Association. Unless specifically provided otherwise by the Board 
of Directors, associations shall have sixty (60) days from their 
effective date to adopt them. (Revised 05/15)
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All new and amended Case Interpretations become effective upon 
approval by the National Association’s Professional Standards 
Committee and publication on www.nar.realtor.  (Adopted 5/98)

46.  Duty to arbitrate after membership lapses or 
is terminated

The duty to submit to arbitration continues in effect after 
membership lapses or is terminated provided that the dispute 
arose prior to the time the respondent’s membership lapsed or 
was terminated. (Adopted 5/99)

49.  Professional standards administration 
training

Enforcement of the Code of Ethics is a privilege and responsibility 
of each Board and Association as established in Article IV 
of the Bylaws of the NatioNal associatioN of RealtoRs®. 
Every Board and Association must designate a person or 
entity responsible for administration of professional standards 
processes. Persons primarily responsible for administration of 
professional standards processes must successfully complete 
training every four (4) years on professional standards 
administration meeting the learning objectives and minimum 
criteria established by the NatioNal associatioN of RealtoRs® 
from time to time. (Revised 11/14)

50.  Separate subcommittees for ethics, 
arbitration, and mediation 

Boards and Associations can meet their professional standards 
enforcement responsibility through separate committees or 
subcommittees specifically delegated responsibility for arbitration, 
mediation, the conduct of hearings to resolve ethics complaints 
and alleged violations of other membership duties and to conduct 
ombudsman programs. (Revised 05/15)

51.  Mediators used by Boards

Mediators used by Boards and Associations to resolve contractual 
disputes and noncontractual disputes defined in Standard of 
Practice 17-4 may be RealtoRs®, Board/Association staff, or 
others whose services a Board/Association chooses to utilize. 
(Adopted 11/99)

52.  Boards to provide mediation

The duty of local Boards and Associations to provide 
mediation services established in Article IV, Section 2 of the 
Bylaws of the NatioNal associatioN of RealtoRs® can be 
met through provision of mediation services by local Boards 
and Associations; through multi-Board/regional cooperative 
enforcement agreements; or through agreement/arrangement 
with the state association.  

Upon receipt of an arbitration request, mediation services shall 
be offered to disputants prior to review of the arbitration request 
by the Grievance Committee except where any party requests 

the Grievance Committee’s determination whether an arbitrable 
issue exists between the named parties and whether the parties 
would be required to arbitrate.  

If the association requires its members to participate in mediation 
and the Grievance Committee determines that an arbitrable issue 
exists, the obligation to participate in mediation remains in effect.  

Where any party initially declines to mediate pending the 
Grievance Committee’s review of the arbitration request, the 
parties shall in all instances again be offered the opportunity to 
mediate following the Grievance Committee’s review. (Adopted 
11/99, Amended 5/12)

53.  Dispute resolution fees not to exceed 
maximum arbitration fee

Effective January 1, 2002, the fees charged for Board/ 
Association dispute resolution services, i.e., mediation and 
arbitration, may not exceed the maximum arbitration filing fees 
authorized in the Code  of Ethics and Arbitration Manual of the 
NatioNal associatioN of RealtoRs®. Boards/Associations 
may, as a matter of local option, retain part or all of the filing 
fees paid, irrespective of whether disputes are resolved through 
mediation or arbitration. (Adopted 11/99)

54.  Personal safety in professional standards 
proceedings

Boards and Associations should take reasonable steps to ensure 
the personal safety of parties, panelists, witnesses, staff, and others 
participating in professional standards proceedings. In instances 
where, in the opinion of the presiding committee or Hearing Panel 
Chair, there is an unacceptable risk posed to the safety of any 
participant, the proceedings will be recessed so the Chair can 
consult with staff, Board or Association elected leadership, or 
Board or Association counsel to identify and take steps to ensure 
the safety of all participants and to permit the proceedings to 
resume.

If after consulting with staff, Board or Association counsel, and 
any other appropriate party or agency (including law enforcement 
authorities), and after taking reasonable steps to attempt to resume 
the proceeding while ensuring the safety of all participants, 
the Board of Directors concludes it will be unduly difficult or 
impossible to ensure the safety of all participants, the proceedings 
will be postponed indefinitely and resumed only when the Board 
of Directors (or its successor) concludes that the proceedings 
can be safely resumed. Where proceedings are postponed 
indefinitely by action of the Board of Directors, a memorandum 
detailing the circumstances shall be appended to the case file 
and maintained on a permanent basis. The Board of Directors 
may, at their discretion, share any or all information including 
the complaint, response, or other documentation or information 
in their possession with appropriate law enforcement or other 
government agencies. (Adopted 5/00)
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55.  Transmitting devices

Cellular phones, two-way radios and other transmitting devices 
may not be operated during ethics hearings, arbitration hearings, 
appeal hearings, and procedural review hearings absent specific, 
advance authorization from the panel chair. (Adopted 11/04)

56.  “Remote” testimony

The policies and procedures established in the National 
Association’s Code of Ethics and Arbitration Manual contemplate 
that parties and their witnesses will participate in ethics and 
arbitration hearings in the physical presence of hearing panels 
and the respective parties. Parties and their witnesses may request 
permission to participate in such proceedings via teleconference or 
videoconference. (Revised 11/14)

Parties and witnesses to ethics and arbitration hearings may be 
permitted to participate in those hearings by teleconference or 
videoconference at the discretion of the hearing panel chair. 
Only those parties eligible to attend the entire hearing in person 
would be entitled to participate “remotely” for the entirety of the 
hearing. Witnesses may only participate remotely for their own 
testimony. (Revised 11/14)

Hearing panels, association staff, or association counsel should 
employ steps to verify the identity of “remote” participants, to 
preclude unauthorized individuals from being in the presence of 
the “remote” participant, and to employ appropriate safeguards 
to ensure confidentiality of the proceedings. (Adopted 11/14)

The costs of “remote” testimony shall be the responsibility of the 
party requesting the opportunity to participate or offer testimony 
by teleconference or videoconference. (Adopted 11/04)

58.  Circumstances under which disputes may be 
mediated if RealtoRs® voluntarily agree

While mediation can only be mandated under the 
circumstances expressly established in Article 17 of the Code 
of Ethics, Boards and Association may, at their discretion, 
offer mediation, and RealtoRs® may voluntarily participate 
in mediation, where disputing parties voluntarily request 
mediation. The circumstances under which voluntary 
mediation may occur include:

(1)  disputes between RealtoRs® associated with different firms 
where no arbitration request has been filed

(2)  disputes between RealtoRs® and their clients where no 
arbitration request has been filed

(3)  disputes between RealtoRs® who are or were affiliated with 
the same firm when the dispute arose

(4)  disputes between RealtoRs® and non-member brokers

(5)    disputes between RealtoRs® and their customers

(Adopted 5/11)

59.  Associations to provide ombudsman services

Every local and state association of RealtoRs® is required to 
offer, either directly or as part of a cooperative enforcement 
agreement (consistent with Professional Standards Policy 
Statement #40, Cooperative Enforcement Agreements), 
ombudsman services to members, clients, and consumers on or 
before January 1, 2016. (Adopted 11/14)

60.  “Alternate” hearing panelists

Associations may, but are not required to, convene hearing 
panels that include one or more alternate members. If alternates 
are present at hearings, they should be seated apart from the 
hearing panel, may not participate in any way unless called on to 
replace a panel member, and are bound by the same duties that 
are applicable to panel members. 

 If alternate panel members are not called on to replace a panel 
member and if the association’s policy allows them to be present 
at post-hearing executive session deliberations, alternates may 
not be involved in deliberating or deciding the matter before the 
hearing panel. (Adopted 11/14)

61.  Arbitration procedures governing 
nonmembers

Nonmembers arbitrating pursuant to an agreement to participate in 
a RealtoR® association owned and operated MLS shall be subject 
to all obligations under an association’s arbitration procedures, 
including, but not limited to, the obligation to pay an award 
promptly or deposit a like amount in the event of a challenge 
pursuant to Section 53, The Award, Code of Ethics and Arbitration 
Manual.

Failure to pay arbitration awards or deposit a like amount in these 
circumstances may be a violation of the MLS rules and subject 
the nonmember to sanction. (Adopted 11/15)
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Section 26. Definitions Relating to 
Arbitration

As used herein,

(a)  “Agent” means a real estate licensee (including brokers and 
sales associates) acting in an agency relationship as defined 
by state law or regulation. (Revised 4/98)

(b)  “Association” means this organization, either the ____________ 
_______________________ (local) Association of RealtoRs® 
or the ___________________________ (state) Association of 
RealtoRs®. As used herein, the term “association(s)” refers 
to board(s) and association(s) of RealtoRs®. (Revised 11/17)

(c)  “Broker” means a real estate licensee (including brokers and 
sales associates) acting as an agent or in a legally recognized 
non-agency capacity. (Adopted 4/98)

(d)  “Client” means the person(s) or entity(ies) with whom a 
RealtoR® or a RealtoR®’s firm has an agency or legally 
recognized non-agency relationship. (Revised 11/97)

(e) “Counsel” means an attorney at law. (Adopted 4/91)

(f)   “Customer” means a party to a real estate transaction 
who receives information, services, or benefits but has no 
contractual relationship with the RealtoRs® or the RealtoR®’s 
firm. (Revised 11/97)

(g)  “Directors” means the Board of Directors of the Board (State 
Association) as interpreted by Policy Statement #33. (Revised 
11/91)

(h)  “Electronically,” “electronic means,” “technology,” 
“technological means,” and related terms include, but are not 
limited to, the Internet, Internet-based websites, all forms of 
Internet communication, e-mail, facsimile correspondence, 
telephone, and all other forms of distance communication. 
(Adopted 5/06)

(i)   “Hearing” may refer either to an ethics hearing relating to 
disciplinary matters or to an arbitration hearing in which the 
dispute generally involves entitlement to a commission or to 
compensation. (Revised 11/93)

(j)   “Member” means RealtoR® and RealtoR-associate® 
members of this Board (State Association). RealtoRs® who 
participate in MLS or otherwise access MLS information 
through any Board in which they do not hold membership are 
subject to the Code of Ethics in that Board. (Amended 11/95)

(k)  “Party” (Parties) means the complainant(s) or respondent(s) in 
disciplinary proceedings and in arbitration hearings referred 
to in Part Four and Part Ten of this Manual. (Revised 11/91)

(l)   “Person” means a natural person. (Adopted 11/13)

(m)  “Professional Standards Administrator” is the Board staff 
person primarily responsible for the administration of all 
professional standards processes. (Adopted 11/15) 

(n)  “RealtoR® principal” includes licensed or certified 
individuals who are sole proprietors, partners in a partnership, 
officers or majority shareholders of a corporation, or office 
managers (including branch office managers) acting on 
behalf of principals of a real estate firm who subscribe to 
the Code of Ethics as a condition of membership in a local 
Board, State Association, and the NatioNal associatioN of 
RealtoRs®. The phrase RealtoR® principal includes those 
RealtoRs®  who participate in a Multiple Listing Service 
through any Board or Association in which they do not hold 
membership. (Revised 5/97)

(o)  “Tribunal” means those persons serving in a given case on a 
Grievance Committee or a Hearing Panel of the Professional 
Standards Committee in either an ethics or arbitration 
proceeding, or a Board of Directors or appropriate body 
appointed by a Board of Directors to act in its behalf. No 
individual may participate in the deliberation of more than 
one tribunal on the same matter. (Revised 5/88)

(p)  “Unauthorized disclosure” means a report or publication under 
any circumstances not established in this Manual. (Adopted 
11/91)

Section 27. Qualification for Tribunal

(a)  No more than one person licensed with any firm, partnership, 
or corporation may serve on the same tribunal. This limitation 
does not preclude two or more individuals from the same 
franchise from serving if the franchises are independently 
owned and operated. (Revised 11/09)

(b)  A person shall automatically be disqualified as a member of 
a tribunal in any case in which the person is (1) related by 
blood or marriage to either complainant or respondent; (2) 
an employer, partner, employee, or in any way associated in 
business with either complainant or respondent; (3) a party 
to the hearing, or a party or a witness in any other pending 
case involving a party to this hearing; or (4) is objected to by 
a party as provided in Part Seven, Section 27(f).

(c)  Before sitting in any case, each member of a tribunal (except 
any member of the Grievance Committee) shall sign a 
statement (1) that the member is not disqualified for any of 
the foregoing reasons, and (2) that the member knows of 
no other reason that might prevent him from rendering an 
impartial decision. (Form #A-11, Certificate of Qualification, 
Part Thirteen of this Manual.)

(d)  Every member of a tribunal (except a member of the Grievance 
Committee acting pursuant to the provisions of Part Ten, 
Section 47 of this Manual) shall also avoid, as far as possible, 
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discussing the case with any person other than a member of the 
tribunal prior to commencement of the hearing. If the member 
does engage in any such discussion before the hearing, the 
member must disclose the fact to the parties and to the other 
members of the tribunal no later than at the beginning of the 
hearing.

(e)  All members of a tribunal shall have an obligation to 
maintain and protect the confidentiality of the proceedings 
and deliberations of the tribunal before, during, and after its 
determinations and recommendations. The tribunal member 
shall not discuss the tribunal proceedings and deliberations 
with any person(s) except as required by the Board of Directors 
or the bylaw provisions of the Board, or by law as may be 
required, except that a member of the Grievance Committee 
acting pursuant to the provisions of Part Ten, Section 47 of 
this Manual shall not be precluded from discussion necessary 
to the preliminary review.

       Unauthorized disclosure relates to tribunal members and parties 
and includes any report or publication under any circumstances 
not established in this Manual. The following are circumstances 
where disclosure by a party to an ethics and/or arbitration 
proceeding is authorized:

      (1)  Where the dissemination of the decision to individuals who 
have some knowledge of the proceeding might vindicate 
a member’s professional reputation.

      (2)  Where there is a civil proceeding (including proceedings 
before the state real estate licensing authority or any 
other state or federal regulatory or administrative agency) 
involving the same facts and circumstances which gave 
rise to the proceeding before the Board. (Revised 11/95)

     (3)  Where providing the decision of an arbitration hearing 
panel to an association of RealtoRs® or to an MLS will 
enable that entity to correct records of sales or lease 
transactions or other historical records. (Revised 11/06)

(f)   Any party may file with the Professional Standards 
Administrator a written request for disqualification of a 
member of a tribunal (Hearing Panel or Board of Directors), 
stating the grounds alleged as basis for disqualification (i.e., 
factors which would prevent a tribunal member from rendering 
an impartial, unbiased, and knowledgeable decision). 
Challenges submitted pursuant to this Section for ethics and 
arbitration hearings will be determined by the Professional 
Standards Committee Chairperson, or, if challenge to the 
Chairperson is made, by the Professional Standards Committee 
Vice Chairperson, or, if challenge to both the Chairperson and 
Vice Chairperson is made, by the Board President. Challenges 
submitted pursuant to this Section for matters to be considered 
by the Board of Directors will be determined by the Board 
President or, if the challenge is to the Board President’s 
qualifications, the next ranking Board officer. A party shall 
be deemed to have waived any grounds of disqualification of 
which he then has knowledge unless he files the request within 

ten (10) days from the date a list of names of members of the 
Professional Standards Committee or Board of Directors has 
been transmitted to the party (see Part Ten, Section 51(a), 
Arbitration Hearing). However, any member of the tribunal 
may be disqualified at any time if a majority of the members 
of the tribunal are made aware of any grounds of automatic 
disqualification of a member or find any new or previously 
undiscovered facts which in their judgment may prevent, or 
appear to prevent, a member of a tribunal from rendering an 
impartial decision. (Revised 11/14)

       However, none of the foregoing is to be construed to allow a 
challenge to the qualifications of members of a Board’s or State 
Association’s Grievance Committee, or Board of Directors (or 
panel of Directors or Executive Committee) convened to review 
any action taken by a Grievance Committee. (Revised 11/98)

(g)  If a member of a tribunal fails or is unable to participate in a 
hearing, the remaining members of the tribunal may, at their 
option, but only with the express consent of the parties, proceed 
with the hearing. Only the remaining members of the tribunal 
may participate in the hearing and the determination thereof. 
Should any member of the tribunal absent himself during the 
progress of the actual hearing, that individual shall likewise not 
participate in the deliberations nor determinations thereof. If all 
the parties do not agree to proceeding without the full number 
of the tribunal originally designated, the Chairperson of the 
tribunal will recess the hearing to a date on which all members 
of the tribunal can be present. If the Chairperson cannot at that 
time designate a new date, notice of a subsequent date shall be 
served on all parties as herein provided.

Section 28. Duty to Give Evidence
The parties to ethics and arbitration hearings are primarily 
responsible for production of witnesses and evidence they intend 
to present to the Hearing Panel. If a member, when called as a 
witness, refuses or is unable to appear at a scheduled hearing, 
the witness’s failure to appear can be the basis for a charge 
that Article 14 has been violated if it can be shown that the 
witness had information or evidence relevant to the issue or issues 
before the Hearing Panel and that there were no extenuating 
circumstances that would have made the witness’s appearance 
unduly burdensome. Questions regarding a member’s obligation 
to appear as a witness, including questions of relevancy, shall be 
determined by the Chair of the Hearing Panel either before the 
hearing commences, if possible, or at the time of the hearing. If 
a question of whether a witness is required to appear is raised at 
a hearing and the Chair rules that the witness must appear, the 
party seeking to compel the appearance of the witness may request 
that the hearing be recessed until such time as the witness can be 
advised of the witness’s obligation to appear, and the hearing shall 
be rescheduled. The burden of demonstrating the relevance of the 
testimony or evidence rests with the party seeking to compel the 
witness’s appearance. (Revised 11/93)

If, after being so advised, a witness refuses to appear, the Chair 
may, at its discretion, bring a charge against the witness for failure 
to comply with Article 14. (Revised 11/93)
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Section 29. Right of Counsel to Appear

Every party may be represented by legal counsel but such counsel 
may not testify as a witness unless the panel determines such 
testimony is essential to ensure due process. In the event parties 
do not give fifteen (15) days’ notice prior to the hearing of their 
intention to have counsel to the Board and all other parties, 
including counsel’s name, address, and phone number, the 
panel shall take all steps, including continuance of the matter, if 
necessary, to guarantee the rights of all parties to representation 
by counsel. The tribunal may have counsel present to advise it on 
issues of procedure and law. The presence of Board legal counsel 
during executive session is a matter of local Board discretion. The 
role of Board counsel during a hearing is to provide procedural 
and legal guidance as requested by the Chairperson or by panel 
members. Board counsel is not a part of the Hearing Panel and 
may not take an active role in the conduct of the hearing, including 
examination or cross-examination of the parties or their witnesses. 
If Board counsel believes an action or procedure is inconsistent 
with the Board’s established procedures or may result in potential 
liability to the Board, counsel’s concerns should be communicated 
to the Chairperson of the Hearing Panel and the Chairperson shall 
make the final decision. (Revised 11/97)

Section 30. Witnesses

Every party may have witnesses present at the hearing, and the 
tribunal may summon its own witnesses. All witnesses, except 
those who are also parties, will be excused from the hearing after 
completion of their testimony and cross-examination, unless 
otherwise provided for in the Code of Ethics and Arbitration 
Manual (Revised 11/14)

All parties appearing at the hearing may be called as witnesses 
without advance notice. Any party who intends to call additional 
witnesses at the hearing must provide the Board and all other 
parties with the names of these witnesses at least fifteen (15) days 
prior to the hearing. Failure to provide this information within the 
time specified will constitute a waiver of the right to call those 
witnesses at the hearing, unless the other party agrees to allow 
their testimony. (Revised 11/14)

In any case where all of the names of witnesses a party intends to 
call at the hearing have not been provided within the time specified, 
if the Hearing Panel believes that the testimony of that witness(es) 
is essential to ensure due process, his testimony may be permitted 
provided the other party has the right to request that the hearing 
be recessed and continued to a date certain not less than five (5) 
days later. (Revised 11/88)

Questions as to whether a member who has been called as a witness 
but who refuses to appear, or asserts that his appearance will result 
in an unreasonable hardship, shall be determined by the Hearing 
Panel Chair as soon as practical. Refusal to appear, after the Chair 
has determined that the member’s appearance is required, may 
result, at the Chair’s discretion, in charges that Article 14 has been 
violated being filed against the member. (Adopted 11/93)

Section 31. Conduct of Hearing

At any ethics or arbitration hearing, every party has the right to 
present any witnesses, to submit any evidence pertinent to the 
case, and to cross-examine witnesses. Witnesses giving oral 
testimony shall be sworn in by the Chairperson. Before permit-
ting testimony relating to the character or general reputation of 
anyone, the tribunal shall satisfy itself that the testimony has a 
direct bearing on the case at issue. (Revised 5/16)

Attendance at any hearing is limited to the parties and the parties’ 
respective counsel and/or witnesses (witnesses are excused from 
the hearing except during their testimony [except those witnesses 
with a vested financial interest consistent with Part Ten, Section 
44(a)(2), Duty and Privilege to Arbitrate]); the Hearing Panel 
members (including alternates); Board staff and/or counsel, as 
deemed necessary; and any court reporter, as requested. (Revised 
5/16)

The Board shall have a court reporter present at the hearing or shall 
record the hearing. Parties may, at the Board’s discretion, record 
the hearing or utilize a court reporter at their own expense. If a 
party utilizes a court reporter and orders a transcript, a copy of the 
transcription shall be made at the party’s expense and presented to 
the Professional Standards Administrator. If the Board utilizes a 
court reporter in lieu of recording, the parties may not be prohib-
ited from making their own recording (See Form #A-10, Outline 
of Procedure for Arbitration Hearing, Part Thirteen, and Conduct 
of an Arbitration Hearing, Part Twelve). (Revised 5/16)

Videotaping of the proceedings shall not be permitted except by 
advance express consent of all parties and all members of the 
tribunal. (Revised 5/16)

Appeals or procedural review proceedings shall not be recorded 
by the Board or the parties. (Revised 5/16)

The Board’s recording or transcription shall be considered the 
official record of the proceeding. Copies of any recording or any 
transcript prepared from any recording of the hearing are to be used 
only for the purpose of appeals or limited procedural reviews, and 
may not be introduced into evidence at any subsequent hearing. 
Boards, at their discretion and upon the advice of counsel, may 
prohibit the parties from obtaining a copy of the recording or 
transcription if the request is received outside of the time frame 
allowed for appeals or procedural reviews. Any unauthorized use 
of the recordings or transcripts may be construed as a violation of 
Article 14, as interpreted by the applicable Standards of Practice, 
and as a violation of these procedures. (Revised 5/16)

Any party to a hearing has the right to obtain a copy of the Board’s 
official recording, subject to the aforementioned limitations, and 
subject to payment of the Board’s duplication costs. Any duplica-
tion will be conducted under the supervision of the Board. If the 
Board transcribes its official recording, any party to the hearing 
may obtain a copy of the transcript, subject to the aforementioned 
limitations and paying the Board’s transcription costs. If more 
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than one party requests copies of the transcript, the Board’s costs 
will be apportioned between or among the parties. (Revised 5/16)

If a party purchases a copy of the Board’s official recording and 
subsequently has it transcribed at his own expense, that party must 
provide a copy of the transcript to the Board at no cost. After the 
Board has received a copy of the transcript (made from the Board’s 
official recording), the Board shall make copies of the transcript 
available to any other party subject to their payment of the Board’s 
duplication costs. (Revised 11/10)

It is recommended that recordings produced by the Board be main-
tained in the confidential professional standards files until a date 
when any sanction imposed by the Board has been completed. 
(Revised 5/16)

Section 32. Notices

(a)  Any notice required to be given or paper required to be 
served or filed may be personally handed to the party to be 
notified, sent by first class mail addressed to the party’s last 
known mailing address, or sent to the party by email. When 
possible, email is the preferred form of service for notices 
and documents pursuant the procedures specified in this 
Manual. Any notice required to be given or paper required 
to be served or filed shall be deemed given, served, or filed 
when handed to the party, mailed to the party, or sent to the 
party by email, unless otherwise specified in this Manual. 
Notices sent by email shall include the association’s request 
that delivery be acknowledged by the intended recipient within 
twenty-four (24) hours by return email. If receipt of the notice 
has not been acknowledged by the intended recipient within 
twenty-four (24) hours, the recipient will be contacted by 
telephone to confirm receipt and the recipient’s confirmation 
will be noted in the file. If receipt of notices sent by email 
cannot be confirmed, the notices will be resent via first class 
mail. (Revised 11/14)

(b)  Notice of hearing shall include the names of the members of 
the tribunal and be given not less than twenty-one (21) days 
beforehand. Twenty-one (21) days’ notice is not required for 
postponed hearings (scheduled but extension granted before 
hearing commences) or for hearings that have commenced 
and been adjourned (recessed). (Revised 11/14)

Section 33. Interpretation of Bylaws

If any provision of the bylaws or a rule or regulation relative to 
the procedure of a tribunal’s handling of a matter is involved, 
the interpretation by that tribunal of the bylaws or of a rule or 
regulation shall be set forth as a separate finding, and the Directors, 
on appeal from a decision of a Hearing Panel, shall not be bound 
by the panel’s interpretation.

Section 34. Waiver

Every member, for and in consideration of his right to invoke 
arbitration proceedings and to initiate complaints under the 

Code of Ethics as a member of the NatioNal associatioN 
of RealtoRs®, hereby waives any right of action against the 
Board, any Board Member, or any member of a Hearing Panel 
or tribunal arising out of any decisions, determinations, or other 
action taken or rendered under these procedures in the absence of 
willful or wanton misconduct. Further, as a condition of continued 
membership, every member expressly waives any cause of action 
for libel, slander, or defamation that might arise from the filing 
or consideration of any ethics complaint or arbitration request. 
(Revised 11/87)

Section 35. Communication and Clerical

Communications shall be directed to the Professional Standards 
Administrator. The Professional Standards Administrator shall 
render all necessary assistance to the parties, shall furnish required 
forms, shall receive and file all documents or other papers, and 
shall receive all fees and disburse all monies payable to the Board.

Section 36. Attempt to Influence Tribunal

Any attempt, directly or indirectly, to influence a member of a 
tribunal in any matter before it, other than by giving evidence and 
argument in an open hearing or in writing submitted to the entire 
tribunal, is a breach of a duty of membership.
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Section 37. Duties of Membership

The duties of membership include the following:
(a)  to abide by the Code of Ethics of the NatioNal associatioN 

of RealtoRs®

(b)  to abide by the bylaws of this Board and its rules and 
regulations

(c)  to submit to arbitration all disputes specified in Part Ten of 
this Manual by the procedure therein provided, and to abide 
by the arbitrators’ award* (Revised 11/96)

Subject to any preliminary consideration by any administrative 
body of the Board or its subsidiary MLS, allegations or charges that 
a member has violated any membership duty shall be referred to the 
Professional Standards Committee for review in conformity with 
the procedures established in the Code of Ethics and Arbitration 
Manual of the National Association as from time to time amended. 
Notwithstanding the foregoing, multiple listing services operated 
as committees of associations of RealtoRs®or as subsidiary 
corporations wholly-owned by associations of RealtoRs® may 
establish procedures for enforcement of their rules and regulations 
pursuant to the grant of authority and to the limitations established 
in Multiple Listing Policy Statement 7.21, Appropriate Procedures 
for Rules Enforcement, Handbook on Multiple Listing Policy. 
(Revised 11/14)

Section 38. Selection and Appointment
of the Grievance Committee

There will be a standing committee, known as the Grievance 
Committee, of at least ____ Board Members, in good standing, 
of whom at least a majority shall be RealtoRs®. The members 
of the committee shall be appointed by the President, subject to 
confirmation by the Board of Directors, for staggered three (3) year 
terms. The committee shall annually select its own Chairperson and 
Vice Chairperson (or, alternatively, the President shall annually 
designate the Chairperson and Vice Chairperson of the committee). 
The Grievance Committee will hold regularly-scheduled meetings 
and/or review complaints/arbitration requests not later than 
forty-five (45) days after receipt of the complaint/arbitration 
request. (Revised 05/15)

In selecting members of the Grievance Committee, the President 
should consider the following recommended criteria:

•  number of years as a RealtoR®

•  number of years in the real estate business
•  primary and secondary fields of real estate endeavor/expertise
•  participation in post-licensing real estate education
•  training in the Code of Ethics
•  position in firm (principal, nonprincipal)
•  size of firm
•  common sense
•  open-mindedness
•  familiarity with state(s) laws and regulations
•  receptiveness to instruction/training
•  other relevant professional or procedural training

The committee should have balanced representation of RealtoRs®, 
RealtoR-associate®s, men, and women, and should include 
representatives of various racial and ethnic groups. Committee 
members should be mature, experienced, knowledgeable persons of 
a judicial temperament. It is suggested that, to the extent practical, 
members of the Grievance Committee not serve simultaneously on 
the Professional Standards Committee or on the Board of Directors 
to avoid conflict with the prohibition on serving on more than one 
(1) tribunal in the same matter. (Revised 11/96)

Section 39. Selection and Appointment
of the Professional Standards Committee

There shall be a Professional Standards Committee of at least 
______ Board Members, in good standing, of whom at least 
a majority shall be RealtoRs®, appointed by the President, 
subject to confirmation by the Board of Directors. Members 
of the Professional Standards Committee shall be selected to 
serve on Hearing Panels as required to hear matters of alleged 
unethical conduct by Board Members or to provide arbitration as 
requested. The committee shall annually select its own Chairperson 
and Vice Chairperson (or, alternatively, the President shall 
annually designate the Chairperson and Vice Chairperson of the 
committee).*

In selecting members of the Professional Standards Committee, 
the President should consider the following recommended criteria:

•  number of years as a RealtoR®

•  number of years in the real estate business
•  primary and secondary fields of real estate endeavor/expertise
•  participation in post-licensing real estate education
•  training in the Code of Ethics
•  position in firm (principal, nonprincipal)
•  size of firm

Part Eight—
Membership Duties and Their Enforcement

* While most states recognize the enforceability of a prior agreement to 
arbitrate disputes, a few states prohibit an agreement to arbitrate until 
after the dispute has arisen and in a few instance such arbitration is not 
recognized at all (or at least is unenforceable by the court). Where such 
prohibition exists, Board (state) legal counsel should be consulted and the 
Manual modified accordingly. Arbitration conducted by Member Boards 
shall in all respects conform to the requirements of state law applicable 
to arbitration. If a member refuses to abide by an award in arbitration, 
enforcement of the award shall be accomplished only in the manner set 
forth in Part Four, Section 24 and Part Ten, Section 56 of this Manual.

* In Boards with larger memberships, it is desirable for a larger committee 
to be named to avoid an overload of work upon any individual which 
could result from the greater number of hearings in these Boards.  In 
such Boards, an uneven number of members from the Professional 
Standards Committee may be appointed to constitute a Hearing Panel 
for each case to be heard. (Revised 11/92)
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•  common sense
•  open-mindedness
•  familiarity with state(s) laws and regulations
•  receptiveness to instruction/training
•  other relevant professional or procedural training

The committee should have balanced representation of RealtoRs®, 
RealtoR-associate®s, men, and women, and should include 
representatives of various racial and ethnic groups. Committee 
members should be mature, experienced, knowledgeable persons 
of a judicial temperament. It is suggested that, to the extent 
practical, members of the Professional Standards Committee not 
serve simultaneously on the Grievance Committee or on the Board 
of Directors to avoid conflict with the prohibition on serving on 
more than one (1) tribunal in the same matter. (Revised 11/96)
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Section 40. Authority
The Grievance Committee is established in Part Two, Section 15 
and Part Eight, Section 38 of this Manual, which provide in part:

There will be a standing committee, known as the Grievance 
Committee, of at least _________________________ Board 
Members in good standing, of whom at least a majority shall be 
RealtoRs®. The members of the committee shall be appointed by 
the President, subject to confirmation by the Board of Directors, 
for staggered three (3) year terms. The committee shall annually 
select its own Chairperson and Vice Chairperson (or, alternatively, 
the President shall annually designate the Chairperson and Vice 
Chairperson of the committee).

Section 41. Function

The function of the Grievance Committee is clearly distinguishable 
from the function of the Professional Standards Committee. The 
Professional Standards Committee makes decisions on matters 
involving ethics or arbitration (Revised 05/15)

The Grievance Committee receives ethics complaints and 
arbitration requests to determine if, taken as true on their face, 
a hearing is to be warranted. The Grievance Committee makes 
only such preliminary evaluation as is necessary to make these 
decisions. While the Grievance Committee has meetings, it 
does not hold hearings, does not decide whether members have 
violated the Code of Ethics, and does not dismiss ethics complaints 
because of a lack of evidence. Complainants are not required to 
prove their case upon submission of their ethics complaint or 
arbitration request. The Grievance Committee does not mediate 
or arbitrate business disputes. The Grievance Committee will hold 
regularly-scheduled meetings and/or review arbitration requests 
not later than forty-five (45) days after receipt of the request. 
(Revised 05/15)

In evaluating ethics complaints, the Grievance Committee may 
require a written response from the respondent(s) only if the 
committee is in need of additional information pertaining to 
the questions in Section 19, Grievance Committee’s Review 
of an Ethics Complaint, and the complainant cannot provide 
such information. In such instances the respondent(s) should be 
provided with a copy of the ethics complaint and advised that 
failure to respond may be the basis for a change of having violated 
Article 14 of the Code of Ethics. (See Form #E-4) Grievance 
Committee Request for Information [Ethics Complaint] and Form 
#E-5, Response to Grievance Committee Request for Information, 
Part Six of this Manual). In evaluating arbitration requests, the 
Grievance Committee may request a written response to the 
arbitration request from the respondent(s) only if the committee 
is in need of additional information pertaining to the questions 
in Section 42, Grievance Committee’s Review and Analysis of a 
Request for Arbitration, and the complainant cannot provide such 
information. (See Form #A-5, Grievance Committee Request for 

Information [Arbitration Request] and Form #A-6, Response to 
Grievance Committee Request for Information, Part Thirteen 
of this Manual.) If no response is filed within the time allotted, 
the Grievance Committee shall make its determination as to 
whether an arbitration hearing should be scheduled based upon 
the information set forth in the arbitration request. (Revised 11/15)

When Grievance Committees refer ethics complaints and 
arbitration requests for hearing, hearing panel chairs can determine 
if questions about 

(1)  whether ethics complaints and arbitration request are timely 
filed,

(2)  whether arbitrable issues exist

(3)  whether arbitration requests are too legally complex to be 
fairly arbitrated, and 

(4)  other administrative issues

will be addressed through a pre-hearing meeting of the hearing 
panel or at the outset of the hearing prior to testimony relating to 
the ethics complaint or arbitration requests commencing. If these 
matters rise during a hearing, the hearing panel will address them 
at that time.

Dismissals of ethics complaints and arbitration request by hearing 
panels can be appealed to the Board of Directors on the same bases 
as dismissals by the Grievance Committee.

Where such issues are considered at a pre-hearing meeting of the 
hearing panel, the chair will determine whether the parties may 
be present, and the extent to which their participation will be 
permitted. (Revised 05/14)

Section 42. Grievance Committee’s Review 
and Analysis of a Request for Arbitration 
A. Initial action upon receipt of a request for arbitration

Upon receipt of a request for arbitration, the Professional Standards 
Administrator shall refer the arbitration request to the Chairperson 
of the Grievance Committee. The Chairperson shall review 
the arbitration request and any evidence and documentation 
attached. The Chairperson may assign one or more members of 
the Grievance Committee to review the request and to make any 
necessary evaluation. The member(s) may, if necessary, gather 
additional information on the matters complained of from the 
complainant if additional information appears necessary to make 
a knowledgeable disposition of the arbitration request. The request 
shall be provided to the assigned members by the Professional 
Standards Administrator upon instruction from the Chairperson. 
(Amended 11/15)

The reviewer(s), if appointed, shall complete the assignment 
promptly and prepare a report and recommendation for the 
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 (8)  If an arbitrable issue exists, are the parties required to 
arbitrate or is their participation voluntary?

 (9)  Is the amount in dispute too small or too large for the Board 
to arbitrate?

(10)  Is the matter too legally complex, involving issues that the 
arbitrators may not be able to address in a knowledgeable 
way?

(11)  Is there a sufficient number of knowledgeable arbitrators 
available?

If all of the relevant questions have been considered, and a majority 
of the Grievance Committee conclude that the matter is properly 
arbitrable by the Board, the Grievance Committee shall send 
the request for arbitration to the Chairperson of the Professional 
Standards Committee for arbitration by an arbitration Hearing 
Panel. Complainants are not required to prove their case when 
initially filing an arbitration request. An arbitration request may 
not be dismissed for lack of  evidence if the arbitration request 
is otherwise arbitrable, timely filed, and the arbitration is one of 
the circumstances described in Section 44, Duty and Privilege to 
Arbitrate. (Revised 11/15)

C.  Appeals from the decision of the Grievance Committee related 
to a request for arbitration

If the Grievance Committee determines that a matter should not 
be arbitrated by the Board (because of the amount involved or the 
legal complexity, or for any other valid reason specified in the 
Grievance Committee decision and written report), the reason(s) for 
dismissing the request will be stated in the notice of the dismissal. 
Any party may appeal the decision to the Board of Directors within 
twenty (20) days from transmittal of notice of the committee 
decision using Form #A-20, Appeal of Grievance Committee (or 
Hearing Panel) Dismissal or Appeal of Classification of Arbitration 
Request. The request for arbitration and any attachments cannot 
be revised, modified, or supplemented. The party appealing the 
dismissal may, however, explain in writing why they disagree 
with the Grievance Committee’s conclusion that the request 
for arbitration should be dismissed. The Hearing Panel can also 
dismiss the arbitration request if the Hearing Panel concludes the 
matter is not arbitrable. Appeals of dismissals/classifications shall 
be heard at the Directors’ next regularly scheduled meeting or at a 
special meeting designated for that purpose, but no later than ten 
(10) days after the date of receipt of the appeal. The Directors’ 
decision shall be transmitted to the parties within five (5) days 
from the date of the decision. (Amended 11/15)

The materials which were presented to the Grievance Committee 
when the Grievance Committee made its decision will be presented 
to the Board of Directors and considered with the appeal, 
together with any party’s rationale challenging the Grievance 
Committee’s dismissal. The parties to the arbitration (complainant 
and respondent) do not have the right to appear at the appeal 
hearing before the Directors. In the event a request for arbitration 
is dismissed, any deposit submitted by the complainant shall be 
returned to the complainant. (Revised 11/12)

Grievance Committee. After reviewing the report, the Chairperson 
shall schedule a meeting of the Grievance Committee and may 
instruct the Professional Standards Administrator to provide 
members of the Grievance Committee with copies of the case file 
including the review’s report, if any. At the option of the Board, 
such file may be sent to the Grievance Committee members prior to 
the meeting or may be distributed at the meeting. (Amended 4/94) 

B.  Consideration by the Grievance Committee of a request for 
arbitration

In reviewing a request for arbitration, the Grievance Committee 
shall consider the following:

 (1)  Is the request for arbitration acceptable in the form as received 
by the committee? If not in proper form, the Chairperson may 
request that the Professional Standards Administrator contact 
the complainant to advise that the request must be submitted 
in proper form. (Revised 11/15)

      NOTE: if deemed appropriate by the Chairperson, a member 
of the Grievance Committee may be assigned to contact 
the complainant and to provide procedural assistance to 
amend the request or resubmit a new request in proper 
form and with proper content. The Grievance Committee 
member providing such assistance shall ensure that only 
procedural assistance is provided to the complainant, and 
that the complainant understands that the member is not 
representing the complainant or advocating on behalf of the 
complainant. (Revised 11/15)

 (2)  Are all necessary parties named in the request for arbitration? 
The duty to arbitrate is an obligation of RealtoR® principals. 
RealtoR® principals include sole proprietors, partners 
in a partnership, officers or majority shareholders of a 
corporation, or office managers (including branch office 
managers) acting on behalf of principals of a real estate firm.

 (3)  Was the request for arbitration filed within one hundred 
eighty (180) days after the closing of the transaction, if 
any, or within one hundred eighty (180) days after the facts 
constituting the arbitrable matter could have been known 
in the exercise of reasonable diligence, whichever is later?

 (4)  Are the parties members in good standing or otherwise 
entitled to invoke arbitration through the Board’s facilities? 
Were the parties members at the time the facts giving rise 
to the dispute occurred?

 (5)  Is litigation concerning an otherwise arbitrable matter 
pending in connection with the same transaction?

      NOTE: No arbitration shall be provided on a matter pending 
litigation unless the litigation is withdrawn with notice to the 
Board and request for arbitration, or unless the court refers 
the matter to the Board for arbitration.

 (6)  Is there any reason to conclude that the Board would be 
unable to provide an impartial Hearing Panel?

 (7)  If the facts alleged in the request for arbitration were taken 
as true on their face, is the matter at issue related to a real 
estate transaction and is it properly arbitrable, i.e., is there 
some basis on which an award could be based?

Arbitration

2 Appx 000426



Code of Ethics and Arbitration Manual143

Section 43. Arbitrable Issues and 
Appropriate Parties

As used in Article 17 of the Code of Ethics and in Part Ten of this 
Manual, the terms “dispute” and “arbitrable matter” are defined 
as those contractual issues and questions, and specific non-con-
tractual issues and questions defined in Standard of Practice 17-4, 
including entitlement to commissions and compensation in coop-
erative transactions, that arise out of the business relationships 
between RealtoRs® and between RealtoRs® and their clients 
and customers, as specified in Part Ten, Section 44, Duty and 
Privilege to Arbitrate. (Revised 11/96)

A Member Board should determine through advice of legal 
counsel: 

(1)  Whether state law permits an agreement to binding arbitra-
tion in advance of a dispute or only after the dispute occurs, or

(2)  If binding arbitration is not recognized and is thus unenforce-
able by state law. The Board’s arbitration procedures must 
conform to applicable state law.

In 2001, Article 17 was amended by the addition of the following 
paragraph:

The obligation to participate in arbitration contemplated by 
this Article includes the obligation of RealtoRs® (principals) 
to cause their firms to arbitrate and be bound by any award.

This expansion in the scope of Article 17 does not diminish the 
personal responsibility of RealtoRs® to participate in arbitration.  
While Article 17 obligates RealtoRs® to “. . . cause their firms 
to arbitrate and be bound by any award . . . ,” it does not confer 
RealtoR® membership status on real estate firms.  Membership, 
and the duties membership imposes including adherence to the 
Code of Ethics, is still personal to every RealtoR®.

The change to Article 17 enhances the dispute resolution process 
by increasing the availability of arbitration—and the likelihood 
that awards will be enforceable and paid. In many instances, 
the disputes giving rise to arbitration under Article 17 relate to 
contracts between RealtoRs®’ firms or between RealtoRs® acting 
on behalf of their respective firms. Even where disputes are actually 
between firms, Article 17 has required that arbitration complainants 
and respondents be individual RealtoRs® (principals), and that 
awards be rendered in favor of and against individual RealtoRs® 
(principals). In some instances this requirement has resulted in 
unfair results or rendered the arbitration process impotent because 
awards were uncollectible. Examples include RealtoR® (principal) 
respondents leaving the association’s jurisdiction, leaving the real 
estate business, relinquishing their status as a principal in the firm, 
or being insolvent or “judgment-proof.”

The expansion of Article 17 does not require substantive changes 
to the way associations of RealtoRs® conduct arbitration. It does, 

however, give both arbitration complainants and respondents 
greater latitude in determining who the parties are and how any 
resulting award will be made.  

For example, a RealtoR® seeking to invoke arbitration could name 
a RealtoR® (principal) in another firm as the sole respondent; 
could name multiple RealtoRs® (principals) in the other firm as 
respondents; could name a firm (comprised of RealtoR® princi-
pals) as the respondent; or could name both individual RealtoRs® 
(principals) and their firm as respondents.  In this way, the likeli-
hood of the arbitration process being thwarted because a named 
respondent is no longer subject to an association’s jurisdiction 
before, during or after the arbitration process, or an award being 
uncollectible, is greatly reduced.

Similarly, individual RealtoR
® respondents who want either addi-

tional RealtoR
® principals or their firms (or both) to be parties to 

the dispute can file an arbitration request against the original com-
plainants with additional RealtoRs

® (principals) or the firm (or 
both) named as complainants. In such cases both claims would be 
consolidated by the Grievance Committee and all claims would 
be resolved in a single hearing.  

In 2012, Article 17 was further amended to provide Boards with 
discretionary authority to require RealtoRs

® (principals) and their 
firms to mediate otherwise arbitrable disputes and be bound by any 
resulting agreement. Requiring RealtoRs

® to mediate otherwise 
arbitrable disputes requires establishment of an affirmative  
obligation in the Board’s governing documents. Enabling language  
can be found at www.nar.realtor (see Model Bylaws). (Adopted 
11/11)

Common questions include:

(1)  If only an individual RealtoR® (principal) is named as the 
respondent in an arbitration request, can a Hearing Panel make 
an award against the respondent’s firm?

       No. Awards can only be made against named parties in the 
arbitration request and agreement.

(2)  If only an individual RealtoR® (principal) is named as the 
complainant in an arbitration request, can a Hearing Panel 
make an award in favor of the complainant’s firm?

       No. Awards can only be made in favor of parties named in the 
arbitration request and agreement.

(3)  If an award is made against an individual RealtoR® (principal), 
is it enforceable against the respondent’s firm?

(3)  Awards are generally enforceable against parties named in 
the award.

(4)  Can I name both a RealtoR® (principal) and his firm as 
respondents in an arbitration request?

(4)  Yes.

Part Ten—Arbitration of Disputes
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(5)  What is the advantage to naming both a RealtoR® (principal) 
and his firm as respondents in an arbitration request?

(5)  Naming a RealtoR® (principal) as respondent lets the 
complainant know who will appear at the hearing, and naming 
the firm as respondent increases the chances of collecting any 
resulting award.

(6)  If a RealtoR®’s firm is named as the respondent in an 
arbitration request and refuses to arbitrate, who can be named 
as respondent in a complaint alleging that Article 17 has been 
violated?

(6)  Any RealtoR® (principal) who holds membership locally or 
who enjoys MLS participatory rights through the association 
can be named as respondent.

(7)  If only a RealtoR®’s firm is named as respondent in an 
arbitration request, who is served with notices?

       Any RealtoR® (principal) in the firm may be served with 
notices. 

(Revised 11/11)

Section 44. Duty and Privilege to Arbitrate

(a)  By becoming and remaining a member and by signing or having 
signed the agreement to abide by the bylaws of the Board, every 
member, where consistent with applicable law, binds himself 
or herself and agrees to submit to arbitration (and to mediation 
if required) by the Board’s facilities all disputes as defined by 
Article 17 of the Code of Ethics and, as set forth in the provisions 
of this Manual, all disputes with any other member, as defined, 
under the following conditions. In addition, RealtoR® principals 
who participate in a Board’s MLS where they do not hold Board 
membership, or nonmember brokers and nonmember licensed or 
certified appraisers who participate in the Board’s MLS, having 
signed the agreement to abide by the Board’s Multiple Listing 
Service rules and regulations binds himself or herself and agrees 
to submit to arbitration by the Board’s facilities. The duty to 
submit to arbitration  continues in effect even after membership 
lapses or is terminated, provided that the dispute arose while the 
respondent was a RealtoR® or an MLS Participant. (Amended 
11/11)

(a)  Mandatory types of arbitration
(a)  (1)  Every RealtoR® of the Board who is a RealtoR® principal, 

every RealtoR® principal who participates in a Board’s 
MLS where they do not hold Board membership and every 
nonmember broker or licensed or certified appraiser who 
is a Participant in the Board’s MLS shall have the right 
to invoke the Board’s arbitration facilities in any dispute 
arising out of the real estate business with a RealtoR® 
principal in another real estate firm or with that firm (or 
both), or nonmember broker/appraiser or their firm (or both) 
who is a Participant in the Board’s MLS. (Amended 5/01)

(a)  (2)  A RealtoR® other than a principal or a RealtoR-associate® 
shall have the right to invoke the arbitration facilities 
of the Board in a business dispute with a RealtoR® or 
RealtoR-associate® in another firm or with their firm (or 
both), whether in the same or a different Board, provided 
the RealtoR® principal with whom he is associated joins 
in the arbitration request, and requests the arbitration 
with the RealtoR® principal of the other firm or with 
their firm (or both). Arbitration in such cases shall be 
between the RealtoR® principals or their firms (or both). 
RealtoR® nonprincipals and RealtoR-associate®s who 
invoke arbitration in this manner, or who are affiliated 
with a respondent and have a vested financial interest in 
the outcome, have the right to be present throughout the 
proceedings and to participate but are not considered to 
be parties. (Amended 5/01)

(a)  (3)  A client of a RealtoR® principal may invoke the arbitration 
facilities of the Board in a business dispute with a RealtoR® 
principal or the RealtoR®’s firm (or both) arising out of 
an agency relationship or legally recognized non-agency 
relationship, provided the client agrees to be bound by the 
arbitration. In the event of such request and agreement the 
Board will arbitrate the dispute subject to the provisions 
of Part Ten, Section 45. A RealtoR® principal may also 
invoke arbitration against his client but no arbitration may 
be held without the client’s voluntary agreement to arbitrate 
and to be bound by the decision. (Amended 11/17)

(a)  Voluntary types of arbitration
(a)  (4)  RealtoRs® and RealtoR-associate®s who are or were 

affiliated with the same firm shall have the same right to 
invoke the arbitration facilities of the Board, provided each 
party voluntarily agrees to the arbitration in writing and 
the Board finds the matter properly subject to arbitration 
in accordance with the provisions of Part Ten, Section 45 
of this Manual. This privilege as stated applies to disputes 
arising when the parties are or were affiliated with the 
same firm, irrespective of the time request is made for such 
arbitration. (Amended 11/95)

(a)  (5)  A RealtoR® principal may invoke the arbitration facilities 
of his Board with a nonmember broker, provided each 
party agrees in writing to the arbitration and provided 
the Board finds the matter properly subject to arbitration 
in accordance with the provisions of Part Ten, Section 
45 of this Manual. However, it shall be optional with the 
member as to whether he will submit to a claim to arbitration 
with a nonmember broker who is not an MLS Participant. 
A nonmember broker who is not an MLS Participant or 
nonmember salesperson may invoke the arbitration facilities 
of the Board of RealtoRs® in cases where they believe they 
have an arbitrable dispute with a RealtoR®. Under these 
circumstances, RealtoRs® are not required to agree to or 
participate in arbitration. (Amended 11/12)
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(a)  (6)  Business disputes between a RealtoR® principal and a 
customer of the RealtoR® principal may be arbitrated by 
the Board if a written contractual relationship has been 
created by a RealtoR® principal between a customer and 
a client and provided all parties to the dispute (i.e., the 
customer and the RealtoR®) agree in writing to arbitrate 
the dispute. (Amended 11/95)

(b)  Where mandatory arbitration (and mediation if required by 
a Board) is consistent with applicable state law, the Code of 
Ethics, Article 17, requires only that disputes arising out of 
the real estate business between RealtoRs® “. . . associated 
with different firms . . .” be arbitrated (or mediated if 
required by a Board). The various provisions of this Section 
represent the interpretations of the Professional Standards 
Committee with approval of the Board of Directors of 
the National Association as to appropriate policy of a 
Member Board in the matter of providing arbitration and 
mediation facilities by the Board. Thus, Member Boards 
must provide arbitration and mediation facilities for 
Board Members in the types of arbitration described in 
the preceding paragraphs (1), (2), and (3) and a Board 
may require RealtoRs® (principals) to mediate otherwise 
arbitrable matters. Member Boards may provide arbitration 
and mediation facilities for the additional types of disputes 
described in the preceding paragraphs (4), (5), and (6). 
However, Member Boards shall not establish any mandatory 
requirement of its Board Members to arbitrate and/or 
mediate in the circumstances described in paragraphs (4), 
(5), and (6). No arbitration shall be initiated by the Board 
and no arbitration shall be undertaken by the Board unless it 
determines the dispute is properly arbitrable in accordance 
with the provisions of Part Ten, Section 45 of this Manual. 
(Revised 11/11)

Section 45. Board’s Right to Decline 
Arbitration

(a)  If either the Grievance Committee or the arbitration panel 
selected in the manner hereinafter provided determine that 
because of the amount involved or the legal complexity 
of the dispute the dispute should not be arbitrated, the 
arbitration shall automatically terminate unless either of 
the parties to the dispute appeals the decision to terminate 
the proceedings to the Board of Directors in writing within 
twenty (20) days of the date of notice that the Grievance 
Committee or the arbitration panel declined to continue 
the proceeding using Form #A-20, Appeal of Grievance 
Committee (or Hearing Panel) Dismissal or Appeal of 
Classification of Arbitration Request. The request for 
arbitration and any attachments cannot be revised, modified, 
or supplemented. The party appealing the dismissal may, 
however, explain in writing why they disagree with the 
Grievance Committee’s conclusion that the request for 
arbitration should be dismissed. The Hearing Panel can 
also dismiss the arbitration request if the Hearing Panel 
concludes the matter is not arbitrable. The written appeal 

and those materials and information which were available 
to the Grievance Committee or the arbitration Hearing Panel 
when the decision to discontinue arbitration was made 
will be presented to the Directors and considered with the 
appeal at the Directors’ next regularly scheduled meeting or 
a special meeting designated for that purpose, but no later 
than ten (10) days after the date of receipt of the appeal. The 
Directors’ decision shall be transmitted to the parties within 
five (5) days from the date of the decision. The complainant 
and respondent do not have the right to appear at the hearing 
before the Directors. In the event of such an appeal, the 
Grievance Committee or the arbitration panel shall report its 
conclusions in writing to the Directors and, if the Directors 
concur, the arbitration shall terminate and the parties shall 
be relieved of their obligation to arbitrate. In this event, or 
in the case of no appeal, any deposits made by the parties 
shall be returned to them. However, if the Board of Directors 
decides that the arbitration should proceed, the matter shall 
be remanded to the Grievance Committee or the arbitration 
panel for further proceedings. (Revised 5/15)

(b)  The President may appoint a panel of Directors, acting on 
behalf of the Board of Directors, to hear the appeal. Any 
appeal panel so appointed must be composed of at least five 
(5) Directors or a quorum of the Board of Directors, 
whichever is less. (Alternatively, the appeal may be heard 
by the Board’s Executive Committee.) The decision of the 
appeal panel (or Executive Committee) is final and not 
subject to further review by the Board of Directors. (Revised 
11/91)

(c)  If an otherwise arbitrable matter is the subject of civil 
litigation, arbitration shall not take place unless the 
litigation is withdrawn or referred to the Board of Directors 
by the court for arbitration in accordance with Article 17. In 
instances where the arbitration is mandatory (as defined in 
Part Ten, Section 44 of this Manual), the failure to arbitrate 
may result in a charge alleging violation of Article 17.

(d)  If either party to an arbitration request believes that the 
Grievance Committee has incorrectly classified the issue 
presented by the request (“mandatory” or “voluntary” 
arbitration situation), the party has twenty (20) days from 
the transmittal of the Grievance Committee’s decision 
to file a written appeal of the Grievance Committee’s 
determination using Form #A-20, Appeal of Grievance 
Committee (or Hearing Panel) Dismissal or Appeal of 
Classification of Arbitration Request. The materials 
and information which were available to the Grievance 
Committee when the Committee made its determination 
will be presented to the Directors and considered with the 
appeal, together with any party’s rationale challenging 
the Grievance Committee’s classification of the request. 
Appeals of classifications shall be heard at the next 
regularly scheduled Directors’ meeting or a special meeting 
designated for that purpose, but no later than ten (10) days 
after receipt of the appeal. The Directors’ decision shall be 
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transmitted to the parties within (5) days from the date of 
the decision. The complainant and respondent do not have 
the right to appear at the hearing before the Directors. In 
the event of such an appeal, the Grievance Committee must 
report its written conclusions to the Board of Directors. 
If the Directors determine that the arbitration request was 
incorrectly classified, they shall reclassify the request as 
either “mandatory” or “voluntary” arbitration and refer it 
to the Professional Standards Administrator for appropriate 
processing. (Revised 05/15)

Section 46. Duty to Arbitrate Before State 
Association

By becoming and/or remaining members of this Board, all 
members bind themselves and agree to submit to arbitration by 
the arbitration facilities of the _________ (state) Association of 
RealtoRs® any dispute with a member of any other local Board 
or _________ (state) Association of RealtoRs®, provided:

(1)  The dispute is a dispute as defined and for which arbitration 
is required by Article 17 of the Code of Ethics, and

(2)  The __________ (state) Association of RealtoRs® has 
established facilities for such arbitration.*

Disputes as defined in Article 17 of the Code of Ethics requiring 
arbitration between members having no commonality of Board 
membership or MLS participation may be submitted and 
conducted under the procedure established in Part Eleven of 
this Manual, subject to such modification as may be required 
by applicable state law. Whether arbitration is conducted by the 
state association or by an interboard arbitration panel pursuant 
to Part Eleven, the costs charged to parties, including filing 
fees, may not exceed $500. Where arbitration is conducted by 
the state association, any costs incurred that exceed the parties’ 
filing fees may be recouped from the parties’ local association(s). 
(Revised 5/06)

The method set forth in Part Eleven may also be utilized for the 
conduct of arbitration between Board Members of different Boards 
of different states, subject to the parties’ voluntary agreement in 
advance to accept the place, date, and time established by the 
arbitration panel thus chosen for a hearing, and to pay all costs 
of such arbitration as may be directed by the panel, and further 
subject to applicable state law of the respective states permitting 
such binding arbitration.

Section 47. Manner of Invoking Arbitration

(a)  Any person authorized by the provisions of Part Ten, 
Section 44 of this Manual may request arbitration by the 
Board. A request for arbitration shall be in writing (Form 

#A-1 or #A-2, Request and Agreement to Arbitrate,  Part 
Thirteen, or any other appropriate form permitted by 
law), must be signed by the complainant, must indicate the 
nature of the dispute and the amount in dispute, and must 
be accompanied by the required deposit of $_________.** 
Requests for arbitration must be filed within one hundred 
eighty (180) days after the closing of the transaction, if 
any, or within one hundred eighty (180) days after the 
facts constituting the arbitrable matter could have been 
known in the exercise of reasonable diligence, whichever 
is later. Boards may provide mediation even if arbitration 
has not been requested provided the mediation is requested 
within one hundred eighty (180) days after the closing of 
the transaction, if any, or within one hundred eighty (180) 
days after the facts constituting the arbitrable matter could 
have been known in the exercise of reasonable diligence, 
whichever is later. (Revised 11/00)

 Suspension of filing deadlines: If the Board’s informal dispute 
resolution processes (e.g., ombudsmen, mediation, etc.) are 
invoked or initiated by a complainant (or potential complainant) 
with respect to an otherwise potentially arbitrable matter that 
becomes the subject of a subsequent arbitration request, the one 
hundred eighty (180) day filing deadline shall be suspended 
beginning with the date of the complainant’s (or potential 
complainant’s) request for informal dispute resolution service 
or assistance and shall resume when the informal dispute 
resolution procedures are concluded or terminated. Questions 
about when informal dispute resolution began or ended will be 
determined by the Board President or the President’s designee. 
(Adopted 11/00)

(b)  The Professional Standards Administrator shall promptly refer 
the request for arbitration to the Chairperson of the Grievance 
Committee for determination by the Committee within ____ 
days as to whether the matter is subject to arbitration. (Revised 
11/98)

       The function of the Grievance Committee is to make only 
such preliminary review and evaluation of the request for 
arbitration as is required to determine (1) whether the matter 
is properly arbitrable; (2) whether arbitration is mandatory or 
voluntary based upon the requirements of Part Ten, Section 44 
of this Manual; and (3) whether the proper parties are named 
in the request for arbitration. The Grievance Committee does 
not hold hearings, does not determine entitlement to awards, 
and does not dismiss arbitration requests because of a lack of 
evidence. A complainant is not required to prove their case 
upon submission of their arbitration request. (Revised 11/15)

       The Grievance Committee may request the party(ies) named 
as respondent(s) in the request for arbitration to provide the 
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* The State Association as a Member Board of the National Association 
has the obligation to establish arbitration procedures and facilities 
consistent with applicable state law, as required by the Constitution, 
National Association, Article IV, and by Article 17, Code of Ethics 
of the National Association, for individual members of the State 
Association.

** This fee should not be so high as to deter parties from arbitration. This 
amount shall not exceed $500. Where a party(ies) from the same firm is 
involved in more than one related request for arbitration, and the claims 
will be consolidated and resolved in a single hearing, no more than one 
deposit or filing fee may be required of that party(ies). When a RealtoR® 
requests arbitration to determine which of multiple respondents is entitled 
to disputed funds, or where a party makes no claim to the disputed funds, 
that party may not be assessed an arbitration filing fee. (Revised 11/96)
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Grievance Committee with a written response to the request 
for arbitration within ______ days only if the committee is 
in need of additional information pertaining to the questions 
in Section 42, Grievance Committee’s Review and Analysis 
of a Request for Arbitration, and the complainant cannot 
provide such information. (See Form #A-5, Grievance 
Committee Request for Information [Arbitration Request] 
and Form #A-6, Response to Grievance Committee Request for 
Information, Part Thirteen of this Manual.) If no response is 
filed within fifteen (15) days from transmittal of the request 
for the response, the Grievance Committee shall make its 
determination as to whether an arbitration hearing should be 
scheduled based upon the information set forth in the request 
for arbitration. (Revised 11/15)

(c)  If the Grievance Committee finds the matter properly subject 
to arbitration, the Chairperson shall refer it back to the 
Professional Standards Administrator with instructions to 
arrange a hearing, notifying the parties of the Grievance 
Committee’s decision, informing the parties as to whether 
the arbitration is mandatory or voluntary (and, if voluntary, 
of the date certain by which the respondent is requested to 
inform the Board of his decision) and informing the parties 
of their ability to challenge the classification (see Section 
45[d], Board’s Right to Decline Arbitration). The Professional 
Standards Administrator or Chairperson shall select a hearing 
date which will be transmitted to the parties within five (5) 
days of transmittal of the Grievance Committee’s decision. 
The Professional Standards Administrator shall also notify 
the respondent within five (5) days of receipt of the Grievance 
Committee’s instructions by transmitting a copy of the request 
for arbitration, the Notice to Respondent (Arbitration) (Form 
#A-3), and two (2) forms for response (Form #A-4, Response 
and Agreement to Arbitrate, Part Thirteen), with directions to 
complete and return the written response and deposit amount 
of $_________* within fifteen (15) days from the date of 
transmittal of the request for response to the respondent. The 
Professional Standards Administrator shall within five (5) 
days of transmittal of the Grievance Committee’s decision 
transmit to each of the parties a list of names of members of the 
Professional Standards Committee (see Part Seven, Section 
27, (a) through (f), Qualification for Tribunal; Part Thirteen, 
Form #A-7, Notice of Right to Challenge Tribunal Members; 
and Form #A-8, Challenge to Qualifications by Parties to 
Panel Members). The respondent’s response and affirmative 
claim shall be transmitted to the complainant not later than five 
(5) days after receipt. Within five (5) days from the  date the 
challenge forms are due (forms due within ten [10] days from 
the date the list of names was transmitted), the Professional 
Standards Committee Chairperson shall appoint from the names 
not successfully challenged by either party three (3) or more 

arbitrators who will hear the dispute. The Chairperson shall also 
select one of the panel members to serve as Chairperson of the 
Hearing Panel. Any Hearing Panel must have an odd number of 
members. At least two (2) shall be RealtoRs®, and in the event 
a RealtoR-associate® or RealtoR® other than a principal has 
invoked the arbitration through the RealtoR® principal, or is 
affiliated with the respondent, and has a vested interest in the 
outcome of the proceeding, one (1) of the arbitrators must be 
a RealtoR-associate® or RealtoR® other than a principal. It 
shall be a membership duty of anyone so appointed to serve as 
an arbitrator unless disqualified. The Professional Standards 
Committee Chairperson shall select the Chairperson of the 
Hearing Panel, who shall possess the powers of the neutral 
arbitrator within the meaning of the _________ arbitration 
statutes.** A party will be deemed to have waived all objections 
to any person whose name he does not challenge. If challenge 
to members of the Professional Standards Committee results 
in an insufficient number of members to constitute a panel, 
the President may appoint other qualified Board Members to 
serve as panel members. No arbitration may proceed without 
three (3) or more arbitrators not disqualified pursuant to Part 
Seven, Section 27, Qualification for Tribunal. (Revised 05/15)

       When Grievance Committees refer ethics complaints and   
arbitration requests for hearing, hearing panel chairs can  
determine if questions about 

       (1)  whether ethics complaints and arbitration requests are 
timely filed,

       (2)  whether arbitrable issues exist,

       (3)  whether arbitration requests are too legally complex to be 
fairly arbitrated, and

       (4) other administrative issues

       will be addressed through a pre-hearing meeting of the hearing 
panel or at the outset of the hearing prior to testimony relating 
to the ethics complaint or arbitration request commencing.  
If these matters rise during a hearing, the hearing panel will 
address them at that time.  

       Dismissals of ethics complaints and arbitration requests by 
hearing panels can be appealed to the Board of Directors on 
the same bases as dismissals by the Grievance Committee.  

       Where such issues are considered at a pre-hearing meeting of 
the hearing panel, the chair will determine whether the parties 
may be present, and the extent to which their participation will 
be permitted. (Revised 05/14)

       If the Grievance Committee dismisses the request as being 
unworthy of further consideration, the decision may be 
appealed to the Board of Directors within twenty (20) days 
from transmittal of the Grievance Committee’s decision using 
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 * This fee should not be so high as to deter parties from arbitration. This 
amount shall not exceed $500. Where a party(ies) from the same firm is 
involved in more than one related request for arbitration, and the claims 
will be consolidated and resolved in a single hearing, no more than one 
deposit or filing fee may be required of that party(ies). When a RealtoR® 
requests arbitration to determine which of multiple respondents is entitled 
to disputed funds, or where a party makes no claim to the disputed funds, 
that party may not be assessed an arbitration filing fee. (Revised 11/96)

** As an alternative, the Board may, as a matter of Board procedure, 
elect to have the Board President appoint the Chairperson of each 
Hearing Panel.

2 Appx 000431



Form #A-20, Appeal of Grievance Committee Dismissal or 
Classification of Arbitration Request; however, no additional 
information may be added or attached to the form.* Only those 
materials which were presented to the Grievance Committee 
when the committee made its decision will be presented to the 
Board of Directors and considered with the appeal, and the 
complainant and respondent do not have the right to appear 
at the hearing before the Directors. The appeal shall be heard 
at the next regularly scheduled meeting or a special meeting 
designated for that purpose, but no later than ten (10) days 
after the date of receipt of the appeal. The Directors’ decision 
shall be transmitted to the parties within five (5) days of the 
date of the decision. In the case of a dismissed arbitration 
request, the deposit shall be returned to the complainant. 
If the Directors determine that the arbitration request was 
improperly dismissed they shall refer it to the Professional 
Standards Committee for hearing. If the Directors determine 
that the request was improperly classified, they shall reclassify 
it appropriately. Upon determination of the Directors that 
the arbitration request should be referred for hearing, the 
Professional Standards Administrator shall at that time provide 
a copy of the response to the complainant if one had been 
submitted for review by the Grievance Committee. In any 
event, the Directors’ decision shall be transmitted to the parties 
within five (5) days of the date of the decision. (Revised 05/15) 

(d)  Boards are required to offer mediation as a preliminary, 
voluntary alternative to arbitration. Where mediation is offered 
prior to review of an arbitration request by the Grievance 
Committee and one or more of the parties declines or the 
mediation attempt is unsuccessful, the parties will not again be 
offered mediation. If a party requests a second opportunity to 
mediate, a second mediation can be scheduled at the discretion 
of the Association. (See Appendix V to Part Ten, Mediation 
as a Service of Member Boards.) (Revised 11/03) 

(e)  Dismissal of an arbitration request by a Board of RealtoRs® 
does not prohibit RealtoRs® from exercising other 
remedies, including litigation, that may be available to 
them. (Adopted 5/99)

Section 48. Submission to Arbitration

(a)  Submission of a dispute to arbitration by the Board shall 
consist of signing and delivering to the Professional 
Standards Administrator either a request or response form 
provided by the Board (Form #A-1 or #A-2, Request and 
Agreement to Arbitrate, or Form #A-4, Response and 
Agreement to Arbitrate) or any similar writing permitted by 
law and making the appropriate deposit of $_________ (not 

to exceed $500).** Agreements to arbitrate are irrevocable 
except as otherwise provided under state law. (Revised 5/01)

NOTE: The circumstances under which Member Boards may 
conduct arbitration will vary based upon state arbitration other 
statutes and case law. Member Boards should consult with Board 
or State Association legal counsel and select the appropriate 
procedure from those listed below as Options #1, #2, and #3. No 
arbitration hearing may be held in the absence of the complainant, 
and no award may be rendered without a hearing on the merits. 
(Revised 11/91)

In any instance where arbitration has been conducted and an 
award rendered under Option #2 or #3 of this Section; where 
the amount requested by the party initiating the arbitration has 
been awarded; and where the respondent has failed to make the 
specified deposit, it shall be the responsibility of the respondent 
to pay an amount equal to the deposit to the Board within ten 
(10) days of receipt of notice from the Board requesting payment. 
Where the respondent has not made the deposit and a partial award 
is made, the respondent shall pay to the Board an amount to be 
determined by the Hearing Panel that will not exceed the deposit 
originally made by the complainant. Failure to make such payment 
on a timely basis, upon receipt of a request from the Board, shall 
be treated in the manner specified in the Board’s bylaws for 
failure to satisfy financial obligations to the Board. (Adopted 5/88) 

Option #1
(b)  Arbitration shall not proceed unless the signed Response and 

Agreement Form (Part Thirteen, Form #A-4) and deposit amount 
have been received from the respondent and the respondent appears 
and takes part in the hearing (Revised 11/05).

Option #2
(b)  In the event the respondent fails to sign and return the 

Response and Agreement Form (Part Thirteen, Form 
#A-4), or fails or refuses to make the required deposit, 
arbitration may proceed, and a valid award may be rendered 
if the respondent appears and takes part in the hearing.

NOTE: This option may be adopted only where state law 
permits arbitration to proceed in the absence of signed arbitration 
agreements. The advice of legal counsel should be obtained to 
determine whether Board membership creates an enforceable 
obligation to arbitrate under the circumstances established in Part 
Ten, Section 44 of this Manual.
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**  Any member of a Grievance Committee who is a member of the Board 
of Directors shall not sit as a Director during any appeal from a decision 
of the Grievance Committee, nor shall such individual participate in 
any vote of the Directors with respect to such matters.

** Where a party(ies) from the same firm is involved in more than one 
related request for arbitration, and the claims will be consolidated 
and resolved in a single hearing, no more than one deposit or filing 
fee may be required of that party(ies). When a RealtoR® requests 
arbitration to determine which of multiple respondents is entitled 
to disputed funds, or where a party makes no claim to the disputed 
funds, that party may not be assessed an arbitration filing fee. 
(Revised 11/93)
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Option #3
(b)  In the event the respondent fails or refuses to sign the 

Response and Agreement Form (Part Thirteen, Form 
#A-4), fails or refuses to make the required deposit, or fails or 
refuses to take part in the arbitration hearing, the arbitration 
hearing may be scheduled and conducted in the absence of 
the respondent.

NOTE: Arbitration in the absence of a respondent may take place 
only where permitted by state statute or case law. In such instances, 
the Board should ensure that all preliminary procedural steps, 
including the provision of adequate prior notice, are complied 
with. In the event a respondent fails to appear, it is strongly 
recommended that an attempt be made to determine whether the 
failure to appear is because of the respondent’s refusal to arbitrate 
or due to unforeseen circumstances. (Revised 11/91)

Where arbitration takes place in a respondent’s absence, the 
respondent is still entitled to be represented by legal counsel. 
Counsel may make opening and closing statements; call 
witnesses; cross-examine witnesses called by other parties; and 
introduce affidavits, documents, and other admissible relevant 
evidence. Counsel may not testify to events and facts of which 
counsel has no firsthand knowledge. Hearing Panels should be 
instructed by the Chair that counsel’s arguments do not constitute 
testimony. (Adopted 11/98)

Associations are encouraged, but not required, to refund part or 
all of the parties’ deposits in cases where disputes are resolved 
through mediation. Associations are also encouraged to adopt 
and follow a consistent policy regarding the disposition of 
arbitration deposits. (Adopted 5/10)

Section 49. Initial Action by Directors

If the complainant alleges that a member has improperly refused 
to submit a dispute to arbitration (or mediation if required by 
the Board), the complaint shall not be referred to the Grievance 
Committee or a Hearing Panel, but shall be brought before the 
Board of Directors at the next regular meeting or at a special 
meeting called by the President for that purpose. The procedures 
for notices, time of notice, and hearing prescribed for matters 
before a Hearing Panel shall apply. The sole question of fact for 
the Directors to decide will be whether the respondent has failed 
to submit an arbitrable matter to arbitration or mediation in violation 
of Article 17. (Revised 11/11)

There can be no charge that there has been a refusal to arbitrate (or 
mediate if required by the Board) until the Grievance Committee 
determines the matter is arbitrable and of a mandatory nature 
and the respondent fails to submit to arbitration or mediation 
before the Board. (Revised 11/11)

Upon determination that the member has refused to arbitrate 
or mediate a properly arbitrable matter, the Board of Directors 
may direct the implementation of appropriate sanction and 
should, if it has reason to believe that the imposition of 

sanction will become the basis of litigation and a claim for 
damages consequent to such sanction, delay the effective date 
of implementing the sanction to a date following receipt by 
the Board of a judicial decision in a petition for declaratory 
relief filed by the Board to confirm the propriety of its action. 
(Revised 11/11)

On the other hand, if the complaint against the member is that, 
having properly submitted a dispute to arbitration or mediation, 
the member has refused to abide by the award or the resulting 
agreement, such refusal should not be referred to the Grievance 
Committee as a violation of the Code of Ethics unless it reflects 
an established pattern or practice of noncompliance with the 
commitment to arbitrate or mediate. A refusal to abide by an 
award in arbitration or any resulting agreement in mediation 
should be enforced in the manner set forth in Part Ten, Section 
56, Enforcement.* (Revised 11/11)

Section 50. Preliminary Judicial Determination 
Prior to Imposition of Discipline

If the Board of Directors has reason to believe that the imposition 
of a proposed sanction will become the basis of litigation and 
a claim for damages, it may specify that the discipline shall 
become effective upon entry of the final judgment of a court 
of competent jurisdiction in a suit by the Board for declaratory 
relief declaring that the discipline proposed violates no rights 
of the member.**

Section 51. Arbitration Hearing

(a)  Not later than five (5) days after receipt of the response and 
affirmative claim, the Professional Standards Administrator 
shall transmit to the complainant a copy of the response and 
respondent’s affirmative claim, if any. (Revised 11/15)

       In the case of an arbitration request involving issues related to 
areas of the real estate business such as commercial, investment, 
industrial, etc., where there is an insufficient number of qualified 
practitioners on the Board’s Professional Standards Committee 
to provide a representative peer panel, the Board President shall 
appoint other Board Members qualified in that field to serve 
as panel members. If the Board President is unable to identify  
a sufficient number of qualified members to serve on a panel, 
the President shall report that fact to the Directors at their next 
regularly scheduled meeting. If the Board of Directors concurs, 
the request shall be referred to the State Association pursuant 
to Part Fourteen of this Manual. If the State Association is 
unable to provide a representative peer panel, the parties shall 
be released from their obligation to arbitrate. (Revised 11/98)

(b)  The Professional Standards Administrator shall inform the 
parties of the date, time, and place of the hearing established by 
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 * Refer to Appendix III to Part Ten for the rationale for use of judicial 
enforcement of arbitration awards when a Board Member refuses to 
pay an award in arbitration.

** Refer to Rationale of Declaratory Relief Procedure provided in 
Appendix IV to Part Four.

2 Appx 000433



the arbitrators (or the Chairperson of the Professional Standards 
Committee) (Form #A-9, Official Notice of Hearing, Part 
Thirteen).* The arbitration request and response, if any, shall 
be provided to Hearing Panel members prior to the hearing. 
Such time period shall be _______ (as determined by the Board 
of Directors) and shall be adhered to for all hearings. Board’s 
conducting arbitration must also provide all parties and panel 
members with the Arbitration Guidelines prior to commencement 
of any arbitration hearing (including the Arbitration Work 
Sheet). The parties shall be given at least twenty-one (21) days’ 
prior notice of the hearing, but appearance at a hearing without 
objection by a party will constitute a waiver of any defective 
notice of the hearing. The arbitrators may recess the hearing from 
time to time as necessary. Parties’ requests for continuances 
shall only be granted when all parties mutually agree to a 
subsequent specified date, or when the hearing panel chair 
determines that denying the request for continuance would 
deny the requestor a fair hearing.  (Revised 11/14)

(c)  Upon notice by the Professional Standards Administrator, 
the parties to the dispute shall with diligence present to 
the arbitrators in writing such statements and proof which 
they deem necessary to support their claims. Proof may be 
submitted in the form of affidavits or otherwise. The Hearing 
Panel of arbitrators may require that statements be verified by 
affidavits or that accuracy or authenticity of any documents or 
other papers submitted be verified by affidavit. At the hearing, 
the arbitrators shall receive any further written statements, 
documents, or other papers, shall hear oral testimony and 
determine what personal appearances shall be made by the 
parties, and shall regulate the holding of hearings.** The 
Hearing Panel may receive and consider any evidence they 
deem material and proper, including evidence of accountants 
and other experts. Each party is responsible for the expenses 
of expert witnesses he calls. Parties to arbitration shall be 
entitled to have legal counsel present at any hearing. Each 
party is responsible for the expenses of his respective counsel. 

Section 52. Settlement

The parties to an arbitration may settle the issue between them 
by agreement at any time. In such event, upon notification to the 
Professional Standards Administrator, the arbitration proceedings 
shall be terminated and the termination shall be recorded in the file.

A portion of each party’s deposit may be retained by the Board 
to cover the costs incurred by the Board up to the point of 
settlement of the dispute.

Section 53. The Award

(a)  The award of the arbitrators (Form #A-12, Award of Arbitrators, 
Part Thirteen) shall be made the day of the hearing, or no 
later than forty eight (48) hours following the conclusion of 

the hearing. The award shall be in writing and signed by the 
arbitrators or a majority of them, shall state only the amount of 
the award, and, when so signed and transmitted to each of the 
parties, shall be valid and binding and shall not be subject to 
review or appeal. The award shall be transmitted to the parties 
within five (5) days after the award is reduced to writing. 
Any award rendered may not be greater than the amount in 
dispute, may not include punitive damages, may not include 
attorney’s fees unless expressly provided for in the agreement 
giving rise to the dispute, and may not include interest unless 
called for in the arbitration agreement and permitted by state 
law. Notwithstanding the foregoing, a party to an arbitration 
proceeding may appeal to the Board of Directors only with 
respect to such alleged irregularities occurring in the conduct of 
the proceeding as may have deprived the party of fundamental 
“due process.” (Revised 05/15)

(b)  If an award has been rendered, the non-prevailing party must, 
within ten (10) days following transmittal of the award, 
either (1) pay the award to the party(ies) named in the award 
or (2) deposit the funds with the Professional Standards 
Administrator to be held in an escrow or trust account 
maintained for this purpose. Failure to satisfy the award or 
to deposit the funds in the escrow or trust account within this 
time period may be considered a violation of a membership 
duty and may subject the member to disciplinary action at the 
discretion of the Board of Directors. (Revised 05/15)

(c)  After the award has been transmitted to each of the parties, 
they have twenty (20) days to request procedural review of the 
arbitration hearing procedure by the Board of Directors. The 
non-prevailing party shall also have the same twenty (20) days 
following transmittal of the award to notify the Professional 
Standards Administrator that a legal challenge to the validity 
of the award has been initiated. (Revised 05/15)

(b)  If no such procedural review is requested, the award becomes 
final and binding following the twenty (20) day period. 
However, if procedural review is requested, the award is 
not considered final and binding until after the Board of 
Directors has concluded that the hearing was conducted 
in a manner consistent with the Board’s procedures and 
the parties had been afforded due process. (Revised 05/15)

(d)  If a request for procedural review of the arbitration procedure 
is received within twenty (20) days, the funds deposited shall 
be retained in the escrow or trust account until the review is 
completed. If the arbitration award is confirmed by the Board of 
Directors following the conduct of the limited procedural review, 
the nonprevailing party shall have an additional fifteen (15) days 
from the transmittal of the Directors’ decision to institute an 
appropriate legal challenge to the validity of the arbitration award. 
In such case, the nonprevailing party shall also cause legal counsel 
to advise the Board in writing that a suit challenging the validity of 
the arbitration award has been filed during this additional fifteen 
(15) day period. After fifteen (15) days from the transmittal of 
the Directors’ decision, if written notice of a suit challenging 
the validity of the arbitration award has not been received by the 
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** Form #A-10, Outline of Procedure for Arbitration Hearing, Part 
Thirteen, should accompany the notice of the hearing or be otherwise 
provided to the parties prior to the hearing.

** Such hearings should be conducted according to Part Twelve,  Conduct 
of an Arbitration Hearing.

2 Appx 000434



Code of Ethics and Arbitration Manual151

Arbitration

Board, the funds shall be released from the escrow or trust account 
and paid to the prevailing party. If written notification is received 
during the fifteen (15) day period, the funds will be held in the 
escrow or trust account pending the determination of the matter 
by a court of competent jurisdiction. (Revised 05/15)

       If the nonprevailing party does not request the Board to conduct 
a procedural review of the arbitration hearing process during the 
twenty (20) day period following transmittal of the award, then 
written notification that a legal challenge has been instituted must 
be received within the twenty (20) days following transmittal 
of the award. Failure to provide written notification that a suit 
challenging the validity of the award has been filed within 
twenty (20) days following transmittal of the award will result 
in the award being paid from the escrow or trust account to the 
prevailing party. (Revised 05/15)

(e)  Any failure to make the necessary deposits shall be 
referred to the Board of Directors for action at their next 
meeting or at a special meeting called for that purpose. 
The party failing to make the deposit on a timely basis 
shall be advised of the date, time, and place of the meeting  
and shall have an opportunity to explain why the required 
deposits were not made on a timely basis. The Board of Directors 
may, at its discretion, impose discipline or may give the party an 
additional period to make the required deposits. The Directors 
may also stipulate appropriate discipline to be automatically 
imposed if the party fails to make the deposit within the time 
established by the Directors. (Revised 05/15)

(f)  Any interest accrued on the escrowed funds shall become the 
property of the party to whom the funds are ultimately released. 
(Revised 05/15)

NOTE: Escrowing of arbitration awards to secure timely payment 
as addressed in Section 53 (b-c) is not required in states where 
escrowing awards by associations is prohibitively expensive, and 
where the state association recommends alternative aggressive and 
cost-effective enforcement procedures that maximize enforcement/
payment under state law, and local associations adopt those 
procedures, provided that nothing in those procedures is prohibited 
by National Association policy. (Adopted 05/15)

Section 54. Costs of Arbitration

The deposits of the parties shall be used by the Professional 
Standards Administrator to cover the costs of arbitration as it 
may be required. Any portion not used specifically to cover 
the costs of the arbitration shall go into the general operating 
funds of the Board of RealtoRs®.* When a RealtoR® requests 
arbitration to determine which of multiple respondents is 
entitled to disputed funds, or where a party makes no claim to 
the disputed funds, that party may not be assessed an arbitration 
filing fee. (Revised 11/95)

NOTE: At the option of each Member Board procedures 
providing for alternative disposition of arbitration deposits 
may be adopted. These can include returning the deposit to any 
prevailing party or returning a portion of the deposit to each 
party should the award rendered be an amount other than that 
requested by any of the parties. In any instance where return of 
part or all of any party’s deposit is involved, disposition of such 
deposits shall be determined by the arbitrators. (Adopted 11/95)

NOTE: Associations are strongly encouraged to refund all or 
part of parties’ filing deposits where disputes are resolved through 
mediation. If an association elects to adopt this optional procedure, 
the following should be incorporated as part of the association’s 
dispute resolution procedures:

“Where parties successfully mediate an otherwise arbitrable 
dispute, their arbitration filing fees will be refunded,” or “Where 
parties successfully mediate an otherwise arbitrable dispute 
_________ % (or $ _________ ) of their filing fee will be refunded.” 
(Adopted 5/10)

If parties settle the dispute after the hearing begins but before 
the executive session begins, determine the disposition of the 
arbitration deposit. (Adopted 11/16)

Section 55. Request for Procedural Review 
by Directors

(a)  A written request for procedural review of the arbitration 
hearing procedures must be filed with the President within 
twenty (20) days after the award has been transmitted to 
the parties and be accompanied by a deposit in the sum of 
$_______ (not to exceed $500). The request for procedural 
review should cite the alleged procedural deficiencies or 
other irregularities the party believes constitute a deprivation 
of due process (e.g., fraud, coercion, bias, prejudice, evident 
partiality, etc.) on the part of Hearing Panel members or others 
acting on behalf of the Board. The request for procedural 
review shall be reviewed within ten (10) days of receipt of 
the request by the Board President or the President’s designee 
only for the purpose of determining whether the request 
states any legitimate basis for consideration by the Board of 
Directors. If determined to be insufficient, it shall be returned 
to the requester accompanied by an explanation and a request 
for additional detail to be received by the Board within ten 
(10) days of notice. This initial administrative review is 
not a decision on the merits of the request for procedural 
review but is intended only to ensure compliance with the 
requirement that the request cite the alleged procedural 
deficiency or irregularity on which the request is based and 
which will be presented to the Board of Directors for its 
consideration. All requests for procedural review received 
by the Board must be considered by the Board of Directors, 
and only the bases raised in the written request for procedural 
review may be raised during the review before the Directors. 
(Amended 11/15) 

(b)  When a request for procedural review (as originally filed 
if in proper form, or as originally filed if no amendment is 

* In cases of arbitration not mandated by the Board, and in which the 
Board provides arbitration as a service to the parties voluntarily 
seeking arbitration, the Board may recover its legal fees as it deems 
appropriate.
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submitted, or as amended even if still deemed to be lacking) 
is received, the Professional Standards Administrator shall 
within one (1) day of receipt of the request or within one 
(1) day of receipt of additional detail, if provided or the 
date that the period to provide additional detail has elapsed, 
send a copy to the other party, notify all parties of the time 
and place of the review hearing  by the Directors at least 
ten (10) days in advance (including challenge Forms #A-7 
and #A-8, Part Thirteen of this Manual), and bring the 
matter before the Directors for review at their next regular 
meeting or at a special meeting called by the Professional 
Standards Administrator for that purpose, but not later than 
thirty (30) days after the date of receipt of the procedural 
review. The Professional Standards Administrator shall 
provide to the Directors, in advance, a copy of the request 
for procedural review or the amended request for procedural 
review, if any, and the President’s correspondence, if any. 
The Directors shall be advised that the information provided 
is confidential and not to be discussed with others at any 
time. (Revised 05/15)

(c)  The request for procedural review may be heard by a panel 
of Directors appointed by the President for that purpose 
(or, alternatively, by the Board’s Executive Committee). 
Five (5) Directors or a quorum of the Board of Directors, 
whichever is less, shall constitute such panel, which shall 
act on behalf of the Board of Directors. The decision of the 
panel (or Executive Committee) shall be final and binding 
and shall not be subject to further review by the Board of 
Directors. (Revised 11/91)

(d)  At the procedural review hearing, the party filing the request 
will have an opportunity to explain the bases on which 
the party is requesting that the award of the arbitrators be 
overturned. The Chairperson of the arbitration panel (or the 
Chairperson’s designee) will have an opportunity to respond 
to the allegations. The other party shall have the opportunity 
to present to the Directors reasons why the arbitration Hearing 
Panel’s award should not be overturned. (Revised 5/09)

 (e)  The Board of Directors shall not hear an appeal with 
respect to the merits of an arbitration award, and shall not, 
on appeal, review such evidence offered with respect to 
the merits of that award, except as such evidence may bear 
upon a claim of deprivation of due process. The Directors 
shall transmit their decision within five (5) days from the 
date of the procedural review hearing. This decision may 
be to adopt the award of the arbitrators or to overturn 
the award based on a substantial procedural error in the 
arbitration hearing process that resulted in a denial of 
due process or on a determination that the member was 
otherwise deprived of due process. (Revised 05/15)

(f)   If the Directors determine that a substantial procedural 
error occurred or a member was otherwise deprived of 
due process, the Directors shall invalidate the original 
arbitration award and direct that the matter be referred to 
the Professional Standards Committee for a hearing on the 

merits before a different Hearing Panel, or, alternatively, 
the Directors may release the parties from their obligation 
to arbitrate if the Directors conclude that the Board will 
be unable to impanel an impartial Hearing Panel.

(g)  After all procedural remedies provided for in the Board’s 
procedures have been exhausted, a member is not precluded 
from asserting any legal rights to which he is entitled. 
Assertion of such legal rights in the courts does not violate 
Article 17 of the Code of Ethics. The exercise of such legal 
rights by a member would result in judicial review similar 
to that set forth in Part Ten, Section 56 of this Manual. 
Section 56 recommends that, in instances where a member 
fails to comply with an award, the award recipient seek 
judicial enforcement, which results in judicial review, 
and, absent any showing of deprivation of due process, the 
judicial review will generally affirm the award rendered 
through the arbitration process and will enable the recipient 
to have it enforced. (Revised 11/88)

Section 56. Enforcement

The judgment of any competent court of record in _________ 
(state), state or federal, may be rendered upon the award. If a 
member fails to comply with an award or the terms of a mediated 
settlement agreement, the recipient to whom the award has 
been rendered by the arbitration panel or the beneficiary of a 
settlement agreement reached by the parties in mediation shall be 
advised by the Board to seek judicial enforcement and to request 
reimbursement of legal fees incurred in seeking enforcement. 
At the discretion of the Board of Directors, the Board may 
support the request for judicial enforcement in the court, and at 
its further discretion, the Board may reimburse the individual 
for costs incurred in seeking such judicial enforcement if the 
court does not grant reimbursement of legal costs to the plaintiff. 
(Revised 11/14)
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Article 17 of the Code of Ethics provides:
In the event of contractual disputes or specific non-contractual 
disputes as defined in Standard of Practice 17-4 between 
RealtoRs® (principals) associated with different firms, arising 
out of their relationship as RealtoRs®, the RealtoRs® shall 
mediate the dispute if the Board requires its members to 
mediate. If the dispute is not resolved through mediation, or if 
mediation is not required, RealtoRs® shall submit the dispute to 
arbitration in accordance with the policies of the Board rather 
than litigate the matter.

In the event clients of RealtoRs® wish to mediate or arbitrate 
contractual disputes arising out of real estate transactions, 
RealtoRs® shall mediate or arbitrate those disputes in 
accordance with the policies of the Board, provided the clients 
agree to be bound by any resulting agreement or award.

The obligation to participate in mediation and arbitration 
contemplated by this Article includes the obligation of 
RealtoRs® (principals) to cause their firms to mediate and 
arbitrate and be bound by any resulting agreement or award. 
(Amended 1/12)

Part Ten, Section 43, Arbitrable Issues, in this Manual provides 
in part:

As used in Article 17 of the Code of Ethics and in Part Ten 
of this Manual, the terms “dispute” and “arbitrable matter” 
refer to contractual issues and questions, and certain specific 
non-contractual issues and questions outlined in Standard 
of Practice 17-4, including entitlement to commissions and 
compensation in cooperative transactions, that arise out of 
the business relationships between RealtoRs®, and between 
RealtoRs® and their clients and customers, as specified in Part 
Ten, Section 44, Duty and Privilege to Arbitrate. (Revised 
11/96)

Part Nine, Section 42, Grievance Committee’s Review and 
Analysis of a Request for Arbitration, provides, in part, in 
subsection (b):

If the facts alleged in the request for arbitration were taken as 
true on their face, is the matter at issue related to a real estate 
transaction and is it properly arbitrable—i.e., is there some 
basis on which an award could be based?

Despite the guidance provided in the above-referenced sections 
of the Code of Ethics and Arbitration Manual, questions continue 
to arise as to what constitutes an arbitrable issue, who are the 
appropriate parties to arbitration requests, etc. To provide guidance 
to Board Grievance Committees in their review of arbitration 
requests, the Professional Standards Committee of the National 
Association provides the following information.
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Appendix I to Part Ten
Arbitrable Issues

Arbitration by Boards of RealtoRs® is a process authorized by 
law in virtually every state. Arbitration is an economical, efficient, 
and expeditious alternative to civil litigation. Jurists, including the 
former U.S. Supreme Court Chief Justice Warren Burger, have 
endorsed arbitration as a method of reducing the litigation backlog 
in the civil courts.

To conduct arbitration hearings, Boards of RealtoRs®, acting 
through their Grievance Committees and Professional Standards 
Committees, must have a clear understanding of what constitutes 
an arbitrable issue. An arbitrable issue includes a contractual 
question arising out of a transaction between parties to a contract 
in addition to certain specified non-contractual issues set forth in 
Standard of Practice 17-4. Many arbitrations conducted by Boards 
of RealtoRs® involve entitlement to compensation offered by listing 
brokers through a multiple listing service or otherwise to cooperating 
brokers acting as subagents, as agents of purchasers, or in some 
other recognized agency or non-agency capacity. Frequently, at 
closing, the listing broker will be paid out of the proceeds of the 
sale and will direct that a disbursement be made to the cooperating 
broker who the listing broker believes was the procuring cause of the 
sale. Subsequently, another broker who may have been previously 
involved in the transaction will file an arbitration request claiming 
to have been the procuring cause of sale, and the question arises as 
to who is the proper respondent. (Revised 11/96)

In our example, assume that the listing broker is Broker A, the 
cooperating broker who was paid is Broker B, and the cooperating 
broker who was not paid, but who claims to be the procuring cause 
of sale, is Broker C. It is not unusual for arbitration requests filed 
by one cooperating broker to name another cooperating broker as 
the respondent. This is based on the assumption that the monies 
the listing broker paid to Broker B are unique and that the listing 
broker’s obligation to compensate any other broker is extinguished 
by the payment to Broker B, irrespective of whether Broker B 
was the procuring cause of sale or not. However, the mere fact 
that the listing broker paid Broker B in error does not diminish or 
extinguish the listing broker’s obligation to compensate Broker 
C if a Hearing Panel determines that Broker C was, in fact, the 
procuring cause of sale. (Revised 11/96)

Does this mean that a listing broker is always potentially obligated 
to pay multiple commissions if a property was shown by more than 
one cooperating broker? Not necessarily. When faced with Broker 
C’s arbitration request, the listing broker could have initiated 
arbitration against Broker B, requesting that the Hearing Panel 
consider and resolve all of the competing claims arising from 
the transaction at the same time. Professional Standards Policy 
Statement 27, Consolidation of arbitration claims arising out of 
the same transaction, provides:

When reviewing requests for arbitration, Grievance Committees 
should try to ensure that all appropriate parties are named as 
complainants or respondents. If it appears that there may be 
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related claims involving other parties arising out of the same 
facts, the Grievance Committee may suggest to either the 
complainant or respondent (or both) that they may wish to 
request arbitration with additional respondents or third-party 
respondents so that all related claims may be resolved through 
a single arbitration hearing. Upon motion by either the 
complainant or the respondent, an arbitration request may 
be amended to include any additional appropriate parties, or 
separate arbitration requests may be filed naming additional 
parties, so that all related claims arising out of the same 
transaction can be resolved at the same time. (Revised 11/92)

A listing broker may realize, prior to the closing of a transaction, 
that there may be more than one cooperating broker claiming 
compensation as the procuring cause of sale. In such instances, 
to avoid potential liability for multiple compensation claims, 
the listing broker, after the transaction has closed, can initiate 
an arbitration request naming all of the potential claimants 
(cooperating brokers) as respondents. In this way, all of the 
potential competing claims that might arise can be resolved 
through a single arbitration hearing. (Revised 11/96)

There is also an alternative avenue of arbitration available to 
RealtoRs® involved in disputes arising out of cooperative real 
estate transactions. Standard of Practice 17-4 recognizes that in 
some situations where a cooperating broker claims entitlement 
to compensation arising out of a cooperative transaction, a listing 
broker will already have compensated another cooperating broker 
or may have reduced the commission payable under a listing 
contract because a cooperating broker has expressly sought and/
or chosen to accept compensation from another source, e.g., the 
seller, the purchaser, etc. Under the circumstances specified in 
Standard of Practice 17-4, the cooperating brokers may arbitrate 
between themselves without naming the listing broker as a party. 
If this is done, all claims between the parties, and claims they 
might otherwise have against the listing broker, are extinguished 
by the award of the arbitrators. Similarly, Standard of Practice 
17-4 also provides for arbitration between brokers in cases where 
two (or more) brokers each have open listings and each claims to 
have procured the purchaser. Since the determiner of entitlement 
to a commission under an open listing is generally production of 
the purchaser, arbitration between the two (or more) “open” listing 
brokers resolves their claims against the seller. This open listing 
scenario is to be distinguished from the situation in which two (or 
more) listing brokers each have exclusive listings and each claim 
entitlement to a commission pursuant to their respective listing 
agreements. Because exclusive listing agreements generally 
provide for payment of a commission if the listed property is 
sold—whether through the listing broker’s efforts or not—each 
listing broker could have a legitimate, enforceable right to a 
commission from their client. Thus, Standard of Practice 17-4 
does not obligate listing brokers to arbitrate between themselves 
when both (or all) have independent claims to commissions based 
on their respective exclusive listing agreements. (Amended 5/02)

In reviewing requests for arbitration, it is important that Grievance 
Committees not take actions that could be construed as rendering 

decisions on the merits. For example, a Grievance Committee 
should not dismiss an otherwise arbitrable claim simply because 
Grievance Committee members believe the respondent would 
undoubtedly prevail in a hearing. On the other hand, an arbitration 
request that cites no factual basis on which a Hearing Panel could 
conceivably base an award should not be referred for hearing. A 
party requesting arbitration must clearly articulate, in the request 
for arbitration, facts that demonstrate a contractual relationship 
between the complainant and the respondent, or a relationship 
described in Standard of Practice 17-4, and an issue that could 
be the basis on which an arbitration award could be founded. 
(Revised 11/96)

Another question that frequently arises with respect to arbitration 
requests is whether the fact that the listing broker was paid out of 
the proceeds of the closing is determinative of whether a dispute 
will be considered by a Hearing Panel. Initially, it should be 
noted that the Arbitration Guidelines (Appendix II to Part Ten) 
provide that an arbitrable issue involving procuring cause requires 
that there have been a “successful transaction.” A “successful 
transaction” is defined as “a sale that closes or a lease that is 
executed.” Some argue that if the listing broker is not paid, or if the 
listing broker waives entitlement to the commission established in 
the listing contract, then there is nothing to pay to the cooperating 
broker and, thus, no issue that can be arbitrated. This is an improper 
analysis of the issue. While the listing broker needs the consent of 
the seller/client to appoint subagents and to compensate subagents, 
buyer agents, or brokers acting in some other recognized agency 
or non-agency capacity, the offer to compensate such individuals, 
whether made through the multiple listing service or otherwise, 
results in a separate contractual relationship accepted through 
performance by the cooperating broker. Thus, if the cooperating 
broker performs on the terms and conditions established by the 
listing broker, the fact that the listing broker finds it difficult to be 
paid or, alternatively, waives the right to be paid, has no bearing on 
whether the matter can be arbitrated but may have a direct impact 
on the outcome. Many cooperative relationships are established 
through MLS and the definition of the MLS provides, in part: 
(Revised 11/97)

While offers of compensation made by listing brokers to 
cooperating brokers through MLS are unconditional,* a 
listing broker’s obligation to compensate a cooperating 
broker who was the procuring cause of sale (or lease) may 
be excused if it is determined through arbitration that, 
through no fault of the listing broker and in the exercise 
of good faith and reasonable care, it was impossible or 
financially unfeasible for the listing broker to collect a 
commission pursuant to the listing agreement. In such 

* Compensation is unconditional except where local MLS rules permit 
listing brokers to reserve the right to reduce compensation offers to 
cooperating brokers in the event that the commission established in a 
listing contract is reduced by court action or by actions of a lender.  Refer 
to Part One, G. Commission/Cooperative Compensation Offers, Section 
1, Information Specifying the Compensation on Each Listing Filed 
with a Multiple Listing Service of a Board of RealtoRs®, Handbook 
on Multiple Listing Policy. (Adopted 11/98)
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instances, entitlement to cooperative compensation offered 
through MLS would be a question to be determined by an 
arbitration Hearing Panel based on all relevant facts and 
circumstances including, but not limited to, why it was 
impossible or financially unfeasible for the listing broker 
to collect some or all of the commission established in the 
listing agreement; at what point in the transaction did the 
listing broker know (or should have known) that some or 
all of the commission established in the listing agreement 
might not be paid; and how promptly had the listing broker 
communicated to cooperating brokers that the commission 
established in the listing agreement might not be paid. 
(Amended 11/98)

Still another common question is whether a RealtoR® (often 
a cooperating broker with an arguably-arbitrable claim) can 
thwart the process by remaining silent for one hundred eighty 
(180) days and then bringing a lawsuit against another RealtoR® 
(often the listing broker). As noted previously, arbitration 
requests must be filed within one hundred eighty (180) days 
after the closing of the transaction, if any, or within one hundred 
eighty (180) days after the facts constituting the arbitrable 
matter could have been known in the exercise of reasonable 
diligence, whichever is later. RealtoRs® cannot reasonably be 
expected to request arbitration in circumstances where they 
have no reason to know that a dispute with another broker or 
firm even exists.  Under these circumstances, a listing broker 
with no prior knowledge of a dispute would have one hundred 
eighty (180) days from receipt of notice of a lawsuit to invoke 
arbitration with the other broker. (Adopted 11/13)

The foregoing are by no means all-inclusive of the consideration 
that must be taken into account by a Grievance Committee in 
determining whether a matter will be arbitrated. However, 
they are some of the common questions raised with respect 
to arbitrable issues, and this discussion is provided to assist 
Grievance Committees in their important role in evaluating 
arbitration requests. (Adopted 4/91)

Non-Arbitrable Issues that Can be Mediated as 
a Matter of Local Determination

As stated above, an arbitrable issue includes a contractual question 
arising out of a transaction between parties to a contract, in addition 
to certain specified non-contractual issues set forth in Standard of 
Practice 17-4.  Arbitration proceedings should be limited to these 
issues, and Boards of RealtoRs® should not arbitrate other types 
of claims. Examples of non-arbitrable issues include:

• tortious interference with business relationships
• tortious interference with a contractual relationship
• economic duress
• intentional infliction of emotional distress
• other tort claims, such as libel/slander
• employment claims, other than commission disputes
• fraud/misrepresentation claims
• property claims, both real and personal
•  Disputes between two listing brokers where no contract exists 

between the parties and the dispute is not as specified in Standard 
of Practice 17-4(4)

In addition, Section 53 of the Code of Ethics and Arbitration 
Manual limits the award in an arbitration proceeding to the 
amount in dispute and so an arbitration award will not include 
punitive damages, attorney’s fees, or interest, unless the 
agreement between the parties specifically provides for such 
damages and the award is permitted by state law.

Associations may, but are not required to, provide mediation 
services for disputes of the type listed above. (Revised 11/16)

2 Appx 000439



2 Appx 000440



Code of Ethics and Arbitration Manual157

A key element in the practice of real estate is the contract. 
Experienced practitioners quickly become conversant with 
the elements of contract formation. Inquiry, invitation, offer, 
counteroffer, contingency, waiver, acceptance, rejection, 
execution, breach, rescission, reformation, and other words of art 
become integral parts of the broker’s vocabulary.

Given the significant degree to which Article 3’s mandate for 
cooperation—coupled with everyday practicality, feasibility, 
and expediency—make cooperative transactions facts of life, 
it quickly becomes apparent that in virtually every real estate 
transaction there are actually several contracts which come into 
play. Setting aside ancillary but still important contracts for things 
such as mortgages, appraisals, inspections, title insurance, etc., 
in a typical residential transaction (and the same will be true in 
many commercial transactions as well) there are at least three 
(and often four) contracts involved, and each, while established 
independently of the others, soon appears to be inextricably 
intertwined with the others.

First, there is the listing contract between the seller and the listing 
broker. This contract creates the relationship between these parties, 
establishes the duties of each and the terms under which the listing 
broker will be deemed to have earned a commission, and frequently 
will authorize the listing broker to cooperate with or compensate (or 
both) cooperating brokers who may be subagents, buyer agents, or 
acting in some other capacity.

Second, there is the contract between the listing broker and 
cooperating brokers. While this may be created through an offer 
published through a multiple listing service or through some other 
method of formalized cooperative effort, it need not be. Unlike 
the bilateral listing contract (where generally the seller agrees to 
pay a commission in return for the listing broker’s production of 
a ready, willing, and able purchaser), the contract between the 
listing broker and the cooperating broker is unilateral in nature. 
This simply means that the listing broker determines the terms 
and conditions of the offer to potential cooperating brokers (and 
this offer may vary as to different potential cooperating brokers 
or as to cooperating brokers in different categories). This type 
of contract differs from a bilateral contract also in that there is 
no contract formed between the listing broker and the potential 
cooperating brokers upon receipt of the listing broker’s offer. The 
contract is formed only when accepted by the cooperating broker, 
and acceptance occurs only through performance as the procuring 
cause of the successful transaction. (Revised 11/97)

Third, there is the purchase contract—sometimes referred to as 
the purchase and sale agreement. This bilateral contract between 
the seller and the buyer establishes their respective promises 
and obligations to each other, which may also impact on third 
parties. The fact that someone other than the seller or buyer is 
referenced in the purchase contract does not make him/her a 

party to that contract, though it may create rights or entitlements 
which may be enforceable against a party (the buyer or seller).

Fourth, there may be a buyer-broker agreement in effect between 
the purchaser and a broker. Similar in many ways to the listing 
contract, this bilateral contract establishes the duties of the 
purchaser and the broker as well as the terms and conditions of 
the broker’s compensation.

These contracts are similar in that they are created through offer 
and acceptance. They vary in that acceptance of a bilateral contract 
is through a reciprocal promise (e.g., the purchaser’s promise to 
pay the agreed price in return for the seller’s promise to convey 
good title), while acceptance of a unilateral contract is through 
performance (e.g., in producing or procuring a ready, willing, and 
able purchaser).

Each of these contracts is subject to similar hazards in formation 
and afterward. The maker’s (offeror’s) offer in any of these 
scenarios may be accepted or rejected. The intended recipient of 
the offer (or offeree) may counteroffer. There may be questions 
as to whether a contract was formed—e.g., was there an offer, 
was it accepted, was the acceptance on the terms and conditions 
specified by the maker of the offer—or was the “acceptance” 
actually a counteroffer (which, by definition, rejects the first 
offer). A contract, once formed, may be breached. These and 
other questions of contract formation arise on a daily basis. 
There are several methods by which contractual questions 
(or “issues” or “disputes”) are resolved. These include civil 
lawsuits, arbitration, and mediation.

Another key contract is the one entered into when a real estate 
professional joins a local Board of RealtoRs® and becomes a 
RealtoR®. In return for the many benefits of membership, a 
RealtoR® promises to abide by the duties of membership including 
strict adherence to the Code of Ethics. Among the Code’s duties 
is the obligation to arbitrate, established in Article 17. Article 17 
is interpreted through five Standards of Practice among which is 
Standard of Practice 17-4 which enumerates four situations under 
which RealtoRs® agree to arbitrate specified non-contractual 
disputes. (Adopted 11/96)

Boards and Associations of RealtoRs® provide arbitration 
to resolve contractual issues and questions and specific 
non-contractual issues and questions that arise between members, 
between members and their clients, and, in some cases, between 
parties to a transaction brought about through the efforts of 
RealtoRs®. Disputes arising out of any of the five above-referenced 
contractual relationships may be arbitrated, and the rules and 
procedures of Boards and Associations of RealtoRs® require 
that certain types of disputes must be arbitrated if either party so 
requests. (Information on “mandatory” and “voluntary” arbitration 
is found elsewhere in the Code of Ethics and Arbitration Manual.) 
(Revised 11/96)

Appendix II to Part Ten
Arbitration Guidelines

(Suggested Factors for Consideration by a Hearing Panel in Arbitration)
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While issues between RealtoRs® and their clients—e.g., listing 
broker/seller (or landlord) or buyer broker/buyer (or tenant)—
are subject to mandatory arbitration (subject to the client’s 
agreement to arbitrate), and issues between sellers and buyers 
may be arbitrated at their mutual agreement, in many cases such 
issues are resolved in the courts or in other alternative dispute 
resolution forums (which may also be administered by Boards or 
Associations of RealtoRs®). The majority of arbitration hearings 
conducted by Boards and Associations involve questions of 
contracts between RealtoRs®, most frequently between listing and 
cooperating brokers, or between two or more cooperating brokers. 
These generally involve questions of procuring cause, where the 
panel is called on to determine which of the contesting parties is 
entitled to the funds in dispute. While awards are generally for 
the full amount in question (which may be required by state law), 
in exceptional cases, awards may be split between the parties 
(again, except where prohibited by state law). Split awards are the 
exception rather than the rule and should be utilized only when 
Hearing Panels determine that the transaction would have resulted 
only through the combined efforts of both parties. It should also 
be considered that questions of representation and entitlement to 
compensation are separate issues. (Revised 11/98)

In the mid-1970s, the NatioNal associatioN of RealtoRs® 
established the Arbitration Guidelines to assist Boards and 
Associations in reaching fair and equitable decisions in arbitration; 
to prevent the establishment of any one, single rule or standard 
by which arbitrable issues would be decided; and to ensure 
that arbitrable questions would be decided by knowledgeable 
panels taking into careful consideration all relevant facts and 
circumstances.

The Arbitration Guidelines have served the industry well for nearly 
two decades. But, as broker-to-broker cooperation has increasingly 
involved contracts between listing brokers and buyer brokers and 
between listing brokers and brokers acting in nonagency capacities, 
the time came to update the Guidelines so they remained relevant 
and useful. It is to this end that the following is intended.

Procuring Cause

As discussed earlier, one type of contract frequently entered into by 
RealtoRs® is the listing contract between sellers and listing brokers. 
Procuring cause disputes between sellers and listing brokers are 
often decided in court. The reasoning relied on by the courts in 
resolving such claims is articulated in Black’s Law Dictionary, 
Fifth Edition, definition of procuring cause:

The proximate cause; the cause originating a series of 
events which, without break in their continuity, result in the 
accomplishment of the prime object. The inducing cause; the 
direct or proximate cause. Substantially synonymous with 
“efficient cause.”

A broker will be regarded as the “procuring cause” of a sale, so 
as to be entitled to commission, if his efforts are the foundation 
on which the negotiations resulting in a sale are begun. A 
cause originating a series of events which, without break in 

their continuity, result in accomplishment of prime objective 
of the employment of the broker who is producing a purchaser 
ready, willing, and able to buy real estate on the owner’s terms. 
Mohamed v. Robbins, 23 Ariz. App. 195, 531 p.2d 928, 930.

See also Producing cause; Proximate cause.

Disputes concerning the contracts between listing brokers and 
cooperating brokers, however, are addressed by the National 
Association’s Arbitration Guidelines promulgated pursuant to 
Article 17 of the Code of Ethics. While guidance can be taken 
from judicial determinations of disputes between sellers and listing 
brokers, procuring cause disputes between listing and cooperating 
brokers, or between two cooperating brokers, can be resolved 
based on similar though not identical principles. While a number 
of definitions of procuring cause exist, and a myriad of factors 
may ultimately enter into any determination of procuring cause, 
for purposes of arbitration conducted by Boards and Associations 
of RealtoRs®, procuring cause in broker to broker disputes 
can be readily understood as the uninterrupted series of causal 
events which results in the successful transaction. Or, in other 
words, what “caused” the successful transaction to come about. 
“Successful transaction,” as used in these Arbitration Guidelines, 
is defined as “a sale that closes or a lease that is executed.” Many 
RealtoRs®, Professional Standards Administrators, lawyers, 
and others have tried, albeit unsuccessfully, to develop a single, 
comprehensive template that could be used in all procuring 
cause disputes to determine entitlement to the sought-after 
award without the need for a comprehensive analysis of all 
relevant details of the underlying transaction. Such efforts, while 
well-intentioned, were doomed to failure in view of the fact that 
there is no “typical” real estate transaction any more than there 
is “typical” real estate or a “typical” RealtoR®. In light of the 
unique nature of real property and real estate transactions, and 
acknowledging that fair and equitable decisions could be reached 
only with a comprehensive understanding of the events that led 
to the transaction, the National Association’s Board of Directors, 
in 1973, adopted Official Interpretation 31 of Article I, Section 
2 of the Bylaws. Subsequently amended in 1977, Interpretation 
31 establishes that:

A Board rule or a rule of a Multiple Listing Service owned 
by, operated by, or affiliated with a Board, which establishes, 
limits or restricts the RealtoR® in his relations with a potential 
purchaser, affecting recognition periods or purporting to 
predetermine entitlement to any award in arbitration, is an 
inequitable limitation on its membership.

The explanation of Interpretation 31 goes on to provide, in part:

. . . [T]he Board or its MLS may not establish a rule or 
regulation which purports to predetermine entitlement to 
any awards in a real estate transaction. If controversy arises 
as to entitlement to any awards, it shall be determined by a 
hearing in arbitration on the merits of all ascertainable facts 
in the context of the specific case of controversy.

Code of Ethics and Arbitration Manual 158
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It is not uncommon for procuring cause disputes to arise out 
of offers by listing brokers to compensate cooperating brokers 
made through a multiple listing service. A multiple listing 
service is defined as a facility for the orderly correlation and 
dissemination of listing information among Participants so that 
they may better serve their clients and customers and the public; 
is a means by which authorized Participants make blanket 
unilateral offers of compensation to other Participants (acting 
as subagents, buyer agents, or in other agency or nonagency 
capacities defined by law); is a means by which information is 
accumulated and disseminated to enable authorized Participants 
to prepare appraisals and other valuations of real property; 
and is a means by which Participants engaging in real estate 
appraisal contribute to common databases. Entitlement to 
compensation is determined by the cooperating broker’s 
performance as procuring cause of the sale (or lease). While 
offers of compensation made by listing brokers to cooperating 
brokers through MLS are unconditional,* the definition of MLS 
and the offers of compensation made through the MLS provide 
that a listing broker’s obligation to compensate a cooperating 
broker who was the procuring cause of sale (or lease) may be 
excused if it is determined through arbitration that, through 
no fault of the listing broker and in the exercise of good faith 
and reasonable care, it was impossible or financially unfeasible 
for the listing broker to collect a commission pursuant to the 
listing agreement. In such instances, entitlement to cooperative 
compensation offered through MLS would be a question to 
be determined by an arbitration Hearing Panel based on all 
relevant facts and circumstances including, but not limited to, 
why it was impossible or financially unfeasible for the listing 
broker to collect some or all of the commission established in 
the listing agreement; at what point in the transaction did the 
listing broker know (or should have known) that some or all of 
the commission established in the listing agreement might not 
be paid; and how promptly had the listing broker communicated 
to cooperating brokers that the commission established in the 
listing agreement might not be paid. (Revised 11/98)

Factors for Consideration by Arbitration 
Hearing Panels

The following factors are recommended for consideration by 
Hearing Panels convened to arbitrate disputes between brokers, 
or between brokers and their clients or their customers. This list is 
not all-inclusive nor can it be. Not every factor will be applicable 
in every instance. The purpose is to guide panels as to facts, issues, 
and relevant questions that may aid them in reaching fair, equitable, 
and reasoned decisions.

Factor #1. No predetermined rule of entitlement
Every arbitration hearing is considered in light of all of the 
relevant facts and circumstances as presented by the parties and 
their witnesses. “Rules of thumb,” prior decisions by other panels 
in other matters, and other predeterminants are to be disregarded.

Procuring cause shall be the primary determining factor in 
entitlement to compensation. Agency relationships, in and of 
themselves, do not determine entitlement to compensation. The 
agency relationship with the client and entitlement to compensation 
are separate issues. A relationship with the client, or lack of one, 
should only be considered in accordance with the guidelines 
established to assist panel members in determining procuring 
cause. (Adopted 4/95)

Factor #2. Arbitrability and appropriate parties
While primarily the responsibility of the Grievance Committee, 
arbitration Hearing Panels may consider questions of whether an 
arbitrable issue actually exists and whether the parties named are 
appropriate to arbitration. A detailed discussion of these questions 
can be found in Appendix I to Part Ten, Arbitrable Issues.

Factor #3. Relevance and admissibility
Frequently, Hearing Panels are asked to rule on questions of 
admissibility and relevancy. While state law, if applicable, controls, 
the general rule is that anything the Hearing Panel believes may 
assist it in reaching a fair, equitable, and knowledgeable decision 
is admissible.

Arbitration Hearing Panels are called on to resolve contractual 
questions, not to determine whether the law or the Code of Ethics 
has been violated. An otherwise substantiated award cannot be 
withheld solely on the basis that the Hearing Panel looks with 
disfavor on the potential recipient’s manner of doing business 
or even that the panel believes that unethical conduct may have 
occurred. To prevent any appearance of bias, arbitration Hearing 
Panels and procedural review panels shall make no referrals of 
ethical concerns to the Grievance Committee. This is based on 
the premise that the fundamental right and primary responsibility 
to bring potentially unethical conduct to the attention of the 
Grievance Committee rests with the parties and others with 
firsthand knowledge. At the same time, evidence or testimony is 
not inadmissible simply because it relates to potentially unethical 
conduct. While an award (or failure to make a deserved award) 
cannot be used to “punish” a perceived “wrongdoer”, it is equally 
true that Hearing Panels are entitled to (and fairness requires that 
they) consider all relevant evidence and testimony so that they will 
have a clear understanding of what transpired before determining 
entitlement to any award. (Amended 11/96)

Factor #4. Communication and contact—abandonment and 
estrangement
Many arbitrable disputes will turn on the relationship (or lack 
thereof) between a broker (often a cooperating broker) and a 
prospective purchaser. Panels will consider whether, under the 
circumstances and in accord with local custom and practice, 
the broker made reasonable efforts to develop and maintain 
an ongoing relationship with the purchaser. Panels will want 

Arbitration

* Compensation is unconditional except where local MLS rules permit 
listing brokers to reserve the right to reduce compensation offers to 
cooperating brokers in the event that the commission established in a 
listing contract is reduced by court action or by actions of a lender. Refer 
to Part One, G. Commission/Cooperative Compensation Offers, Section 
1, Information Specifying the Compensation on Each Listing Filed 
with a Multiple Listing Service of a Board of RealtoRs®, Handbook 
on Multiple Listing Policy. (Adopted 11/98)
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to determine, in cases where two cooperating brokers have 
competing claims against a listing broker, whether the first 
cooperating broker actively maintained ongoing contact with the 
purchaser or, alternatively, whether the broker’s inactivity, or 
perceived inactivity, may have caused the purchaser to reasonably 
conclude that the broker had lost interest or disengaged from 
the transaction (abandonment). In other instances, a purchaser, 
despite reasonable efforts by the broker to maintain ongoing 
contact, may seek assistance from another broker. The panel 
will want to consider why the purchaser was estranged from the 
first broker. In still other instances, there may be no question 
that there was an ongoing relationship between the broker and 
purchaser; the issue then becomes whether the broker’s conduct 
or, alternatively, the broker’s failure to act when necessary, 
caused the purchaser to terminate the relationship (estrangement). 
This can be caused, among other things, by words or actions or 
lack of words or actions when called for. Panels will want to 
consider whether such conduct, or lack thereof, caused a break 
in the series of events leading to the transaction and whether the 
successful transaction was actually brought about through the 
initiation of a separate, subsequent series of events by the second 
cooperating broker. (Revised 11/99)

Factor #5. Conformity with state law
The procedures by which arbitration requests are received, 
hearings are conducted, and awards are made must be in strict 
conformity with the law. In such matters, the advice of Board 
legal counsel should be followed.

Factor #6. Consideration of the entire course of events
The standard of proof in Board-conducted arbitration is a 
preponderance of the evidence, and the initial burden of proof rests 
with the party requesting arbitration (see Professional Standards 
Policy Statement 26). This does not, however, preclude panel 
members from asking questions of the parties or witnesses to 
confirm their understanding of testimony presented or to ensure 
that panel members have a clear understanding of the events that 
led to the transaction and to the request for arbitration. Since each 
transaction is unique, it is impossible to develop a comprehensive 
list of all issues or questions that panel members may want to 
consider in a particular hearing. Panel members are advised to 
consider the following, which are representative of the issues and 
questions frequently involved in arbitration hearings. 

Nature and status of the transaction
(1)  What was the nature of the transaction? Was there a 

residential or commercial sale/lease? 
(2)  Is or was the matter the subject of litigation involving the 

same parties and issues as the arbitration?

Nature, status, and terms of the listing agreement
(1)  What was the nature of the listing or other agreement: 

exclusive right to sell, exclusive agency, open, or some other 
form of agreement? 

(2)  Was the listing agreement in writing? If not, is the listing 
agreement enforceable? 

(3)  Was the listing agreement in effect at the time the sales 
contract was executed? 

(4)  Was the property listed subject to a management agreement? 
(5)  Were the broker’s actions in accordance with the terms and 

conditions of the listing agreement? 
       (a)  Were all conditions of the listing agreement met? 
      (b)  Did the final terms of the sale meet those specified in the 

listing agreement? 
      (c)  Did the transaction close? (Refer to Appendix I to Part 

Ten, Arbitrable Issues) 
      (d)  Did the listing broker receive a commission? If not, why 

not? (Refer to Appendix I to Part Ten, Arbitrable Issues) 

Nature, status, and terms of buyer representation agreements
(1)  What was the nature of any buyer representation agreement(s)? 

Was the agreement(s) exclusive or non-exclusive? What 
capacity(ies) was the cooperating broker(s) functioning in, 
e.g., agent, legally-recognized non-agent, other?

(2)  Was the buyer representation agreement(s) in writing? Is it 
enforceable?

(3)  What were the terms of compensation established in the 
buyer representation agreement(s)?

(4)  Was the buyer representative(s) a broker or firm to which an 
offer of compensation was made by the listing broker?

(5)  Was the buyer representative(s) actions in accordance 
with the terms and conditions of the buyer representation 
agreement(s)?

(6)  At what point in the buying process was the buyer 
representation relationship established? (Revised 5/03)

Nature, status, and terms of the offer to compensate
(1)  Was an offer of cooperation and compensation made in 

writing? If not, how was it communicated? 
(2)  Is the claimant a party to whom the listing broker’s offer of 

compensation was extended? 
(3)  Were the broker’s actions in accordance with the terms and 

conditions of the offer of cooperation and compensation 
(if any)? Were all conditions of the agreement met? 

Roles and relationships of the parties
(1)  Who was the listing broker? 
(2)  Who was the cooperating broker or brokers? 
(3)  Were any of the brokers acting as subagents? As buyer 

brokers? In another legally recognized capacity? 
(4)  Did the cooperating broker(s) have an agreement, written or 

otherwise, to act as agent or in another legally recognized 
capacity on behalf of any of the parties? 

(5)  Were any of the brokers (including the listing broker) acting 
as a principal in the transaction? 

(6)  What were the brokers’ relationships with respect to the 
seller, the purchaser, the listing broker, and any other 
cooperating brokers involved in the transaction? 

      (a)  Was the buyer represented by a party with whom the 
broker had previously dealt? 

      (b)  Is the primary shareholder of the buyer-corporation a 
party with whom the broker had previously dealt?

      (c)  Was a prior prospect a vital link to the buyer? 
(7)  Are all appropriate parties to the matter joined?

(Revised 5/03)
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Initial contact with the purchaser
(1)  Who first introduced the purchaser or tenant to the property? 
(2)  When was the first introduction made? 
      (a)  Was the introduction made when the buyer had a specific 

need for that type of property? 
      (b)  Was the introduction instrumental in creating the desire 

to purchase? 
      (c)  Did the buyer know about the property before 

the broker contacted him? Did he know it was 
for sale? 

      (d)  Were there previous dealings between the buyer and the 
seller? 

      (e)  Did the buyer find the property on his own? 
(3)  How was the first introduction made? 
      (a)  Was the property introduced as an open house? 
      (b)  What subsequent efforts were made by the broker after 

the open house? (Refer to Factor #1)
      (c)  Was the introduction made to a different representative 

of the buyer? 
      (d)  Was the “introduction” merely a mention that the property 

was listed? 
      (e)  What property was first introduced? 

Conduct of the brokers
(1)  Were all required disclosures complied with?
(2)  Was there a faithful exercise of the duties a broker owes to 

his client/principal? 
(3)  If more than one cooperating broker was involved, was either 

(or both) aware of the other’s role in the transaction? 
(4)  Did the broker who made the initial introduction to the 

property engage in conduct (or fail to take some action) 
which caused the purchaser or tenant to utilize the services 
of another broker? (Refer to Factor #4) 

(5)  Did the cooperating broker (or second cooperating broker) 
initiate a separate series of events, unrelated to and not 
dependent on any other broker’s efforts, which led to the 
successful transaction—that is, did the broker perform 
services which assisted the buyer in making his decision to 
purchase? (Refer to Factor #4) 

      (a)  Did the broker make preparations to show the property 
to the buyer? 

      (b)  Did the broker make continued efforts after showing the 
property? 

      (c)  Did the broker remove an impediment to the sale? 
      (d)  Did the broker make a proposal upon which the final 

transaction was based? 
      (e)  Did the broker motivate the buyer to purchase? 
(6)  How do the efforts of one broker compare to the efforts of 

another? 
      (a)  What was the relative amount of effort by one broker 

compared to another? 
      (b)  What was the relative success or failure of 

negotiations conducted by one broker compared to the 
other? 

(7)  If more than one cooperating broker was involved, how 
and when did the second cooperating broker enter the 
transaction?

Continuity and breaks in continuity (abandonment and 
estrangement)
(1)  What was the length of time between the broker’s efforts and 

the final sales agreement? 
(2)  Did the original introduction of the purchaser or tenant to the 

property start an uninterrupted series of events leading to the 
sale or lease, or was the series of events hindered or  
interrupted in any way? 

      (a)  Did the buyer terminate the relationship with the  
broker? Why? (Refer to Factor #4) 

      (b)  Did negotiations break down? 
(3)  If there was an interruption or break in the original series of 

events, how was it caused, and by whom? 
      (a)  Did the seller change the listing agreement from an open 

listing to an exclusive listing agreement with another 
broker?

      (b)  Did the purchaser’s motive for purchasing change?
      (c)  Was there interference in the series of events from any 

outside or intervening cause or party?
(4)  Did the broker who made the initial introduction to the 

property maintain contact with the purchaser or tenant, or 
could the broker’s inaction have reasonably been viewed 
by the buyer or tenant as a withdrawal from the transaction? 

(5)  Was the entry of any cooperating broker into the transaction 
an intrusion into an existing relationship between the 
purchaser and another broker, or was it the result of 
abandonment or estrangement of the purchaser, or at the 
request of the purchaser?

Conduct of the buyer
(1)  Did the buyer make the decision to buy independent of the 

broker’s efforts/information?
(2)  Did the buyer negotiate without any aid from the broker? 
(3)  Did the buyer seek to freeze out the broker?
      (a)  Did the buyer seek another broker in order to get a lower 

price?
      (b)  Did the buyer express the desire not to deal with the 

broker and refuse to negotiate through him?
      (c)  Did the contract provide that no brokers or certain brokers 

had been involved?

Conduct of the seller
(1)  Did the seller act in bad faith to deprive the broker of his 

commission?
      (a)  Was there bad faith evident from the fact that the 

difference between the original bid submitted and the 
final sales price equaled the broker’s commission?

      (b)  Was there bad faith evident from the fact that a sale 
to a third party was a straw transaction (one in which 
a non-involved party posed as the buyer) which was 
designed to avoid paying commission?

      (c)  Did the seller freeze out the broker to avoid a 
commission dispute or to avoid paying a commission 
at all?

(2)  Was there bad faith evident from the fact that the seller told 
the broker he would not sell on certain terms, but did so via 
another broker or via the buyer directly?
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Leasing transactions
 (1)  Did the cooperating broker have a tenant representation  

agreement?
 (2)  Was the cooperating broker working with the “authorized” 

staff member of the tenant company?
 (3)  Did the cooperating broker prepare a tenant needs analysis? 
 (4)  Did the cooperating broker prepare a market analysis of 

available properties?
 (5)  Did the cooperating broker prepare a tour book showing 

alternative properties and conduct a tour?
 (6)  Did the cooperating broker show the tenant the property 

leased?
 (7)  Did the cooperating broker issue a request for proposal on 

behalf of the tenant for the property leased?
 (8)  Did the cooperating broker take an active part in the lease 

negotiations?
 (9)  Did the cooperating broker obtain the tenant’s signature on 

the lease document?
(10)  Did the tenant work with more than one broker; and if so, 

why? (Revised 11/96)

Other information
Is there any other information that would assist the Hearing Panel 
in having a full, clear understanding of the transaction giving 
rise to the arbitration request or in reaching a fair and equitable 
resolution of the matter?

These questions are typical, but not all-inclusive, of the questions 
that may assist Hearing Panels in understanding the issues before 
them. The objective of a panel is to carefully and impartially 
weigh and analyze the whole course of conduct of the parties and 
render a reasoned peer judgment with respect to the issues and 
questions presented and to the request for award.

Sample Fact Situation Analysis

The National Association’s Professional Standards Committee 
has consistently taken the position that arbitration awards should 
not include findings of fact or rationale for the arbitrators’ 
award. Among the reasons for this are the fact that arbitration 
awards are not appealable on the merits but generally only on 
the limited procedural bases established in the governing state 
arbitration statute; that the issues considered by Hearing Panels 
are often myriad and complex, and the reasoning for an award 
may be equally complex and difficult to reduce to writing; and 
that the inclusion of written findings of fact or rationale (or 
both) would conceivably result in attempts to use such detail 
as “precedent” in subsequent hearings which might or might 
not involve similar facts. The end result might be elimination 
of the careful consideration of the entire course of events and 
conduct contemplated by these procedures and establishment 
of local, differing arbitration “templates” or predeterminants 
of entitlement inconsistent with these procedures and 
Interpretation 31.

Weighed against these concerns, however, was the desire to 
provide some model or sample applications of the factors, 
questions, and issues set forth in these Arbitration Guidelines. 

The following “fact situations” and analyses are provided for 
informational purposes and are not intended to carry precedential 
weight in any hearing.

Fact Situation #1
Listing Broker L placed a listing in the MLS and offered 
compensation to subagents and to buyer agents. Broker Z, not 
a participant in the MLS, called to arrange an appointment to 
show the property to a prospective purchaser. There was no 
discussion of compensation. Broker Z presented Broker L with 
a signed purchase agreement, which was accepted by the seller. 
Subsequently, Broker Z requested arbitration with Broker L, 
claiming to be the procuring cause of sale.

Analysis: While Broker Z may have been the procuring cause 
of sale, Broker L’s offer of compensation was made only to 
members of the MLS. Broker L never offered cooperation 
and compensation to Broker Z, nor did Broker Z request 
compensation at any time prior to instituting the arbitration 
request. There was no contractual relationship between them, and 
therefore no issue to arbitrate.

Fact Situation #2
Same as #1, except Broker Z is the buyer’s agent.

Analysis: Same result, since there was no contractual 
relationship between Broker L and Broker Z and no issue to 
arbitrate.

Fact Situation #3
Broker L placed a listing in the MLS and offered compensation 
to subagents and to buyer agents. Broker S (a subagent) showed 
the property to Buyer #1 on Sunday and again on Tuesday. On 
Wednesday, Broker A (a subagent) wrote an offer to purchase on 
behalf of Buyer #1 which was presented to the seller by Broker 
L and which was accepted. At closing, subagency compensation 
is paid to Broker A. Broker S subsequently filed an arbitration 
request against Broker A, claiming to be the procuring cause of 
sale.

Analysis: Broker S’s claim could have been brought against 
Broker A (pursuant to Standard of Practice 17-4) or against 
Broker L (the listing broker), who had promised to compensate 
the procuring cause of sale, thus arguably creating a contractual 
relationship between Broker L and Broker S. (Amended 11/96)

Fact Situation #4
Same as #3, except Broker S filed the arbitration request against 
Broker L (the listing broker).

Analysis: This is an arbitrable matter, since Broker L promised 
to compensate the procuring cause of sale. Broker L, to avoid 
the possibility of having to pay two cooperating brokers in the 
same transaction, should join Broker A in arbitration so that 
all competing claims can be resolved in a single hearing. The 
Hearing Panel will consider, among other things, why Buyer #1 
made the offer to purchase through Broker A instead of Broker S. 
If it is determined that Broker S initiated a series of events which 
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were unbroken in their continuity and which resulted in the sale, 
Broker S will likely prevail.

Fact Situation #5
Same as #3, except Broker L offered compensation only to 
subagents. Broker B (a buyer agent) requested permission 
to show the property to Buyer #1, wrote an offer which was 
accepted, and subsequently claimed to be the procuring cause 
of sale.

Analysis: Since Broker L did not make an offer of compensation 
to buyer brokers, there was no contractual relationship between 
Broker L and Broker B and no arbitrable issue to resolve.

If, on the other hand, Broker L had offered compensation to 
buyer brokers either through MLS or otherwise and had paid 
Broker A, then arbitration could have been conducted between 
Broker B and Broker A pursuant to Standard of Practice 17-4. 
Alternatively, arbitration could occur between Broker B and 
Broker L.

Fact Situation #6
Listing Broker L placed a listing in the MLS and made an offer 
of compensation to subagents and to buyer agents. Broker S 
(a subagent) showed the property to Buyer #1, who appeared 
uninterested. Broker S made no effort to further contact Buyer 
#1. Six weeks later, Broker B (a buyer broker) wrote an offer 
on the property on behalf of Buyer #1, presented it to Broker L, 
and it was accepted. Broker S subsequently filed for arbitration 
against Broker L, claiming to be the procuring cause. Broker L 
joined Broker B in the request so that all competing claims could 
be resolved in one hearing.

Analysis: The Hearing Panel will consider Broker S’s initial 
introduction of the buyer to the property, the period of time 
between Broker S’s last contact with the buyer and the time that 
Broker B wrote the offer, and the reason Buyer #1 did not ask 
Broker S to write the offer. Given the length of time between 
Broker S’s last contact with the buyer, the fact that Broker S had 
made no subsequent effort to contact the buyer, and the length of 
time that transpired before the offer was written, abandonment 
of the buyer may have occurred. If this is the case, the Hearing 
Panel may conclude that Broker B instituted a second, separate 
series of events that was directly responsible for the successful 
transaction.

Fact Situation #7
Same as #6, except that Broker S (a subagent) showed Buyer 
#1 the property several times, most recently two days before the 
successful offer to purchase was written by Broker B (a buyer 
broker). At the arbitration hearing, Buyer #1 testified she was not 
dissatisfied in any way with Broker S but simply decided that “I 
needed a buyer agent to be sure that I got the best deal.”

Analysis: The Hearing Panel should consider Broker S’s 
initial introduction of the buyer to the property; that Broker S 
had remained in contact with the buyer on an ongoing basis; 
and whether Broker S’s efforts were primarily responsible for 

bringing about the successful transaction. Unless abandonment or 
estrangement can be demonstrated, resulting, for example, because 
of something Broker S said or did (or neglected to say or do but 
reasonably should have), Broker S will likely prevail. Agency 
relationships are not synonymous with nor determinative of 
procuring cause. Representation and entitlement to compensation 
are separate issues. (Amended 11/99)

Fact Situation #8
Similar to #6, except Buyer #1 asked Broker S for a comparative 
market analysis as the basis for making a purchase offer. Broker 
S reminded Buyer #1 that he (Broker S) had clearly disclosed 
his status as subagent, and that he could not counsel Buyer #1 
as to the property’s market value. Broker B based his claim to 
entitlement on the grounds that he had provided Buyer #1 with 
information that Broker S could not or would not provide.

Analysis: The Hearing Panel should consider Broker S’s initial 
introduction of the buyer to the property; that Broker S had made 
early and timely disclosure of his status as a subagent; whether 
adequate alternative market information was available to enable 
Buyer #1 to make an informed purchase decision; and whether 
Broker S’s inability to provide a comparative market analysis of 
the property had clearly broken the chain of events leading to the 
sale. If the panel determines that the buyer did not have cause to 
leave Broker S for Broker B, they may conclude that the series 
of events initiated by Broker S remained unbroken, and Broker 
S will likely prevail.

Fact Situation #9
Similar to #6, except Broker S made no disclosure of his status as 
subagent (or its implications) until faced with Buyer #1’s request 
for a comparative market analysis.

Analysis: The Hearing Panel should consider Broker S’s initial 
introduction of the buyer to the property; Broker S’s failure to 
clearly disclose his agency status on a timely basis; whether 
adequate alternative market information was available to enable 
Buyer #1 to make an informed purchase decision; and whether 
Broker S’s belated disclosure of his agency status (and its 
implications) clearly broke the chain of events leading to the 
sale. If the panel determines that Broker S’s failure to disclose 
his agency status was a reasonable basis for Buyer #1’s decision 
to engage the services of Broker B, they may conclude that the 
series of events initiated by Broker S had been broken, and 
Broker B will likely prevail. 

Fact Situation #10
Listing Broker L placed a property on the market for sale or 
lease and offered compensation to brokers inquiring about the 
property. Broker A, acting as a subagent, showed the property 
on two separate occasions to the vice president of manufacturing 
for ABC Corporation. Broker B, also acting as a subagent but 
independent of Broker A, showed the same property to the 
chairman of ABC Corporation, whom he had known for more 
than fifteen (15) years. The chairman liked the property and 
instructed Broker B to draft and present a lease on behalf of 
ABC Corporation to Broker L, which was accepted by the 
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owner/landlord. Subsequent to the commencement of the lease, 
Broker A requested arbitration with Broker L, claiming to be the 
procuring cause. 

Analysis: This is an arbitrable matter as Broker L offered 
compensation to the procuring cause of the sale or lease. To 
avoid the possibility of having to pay two commissions, Broker L 
joined Broker B in arbitration so that all competing claims could 
be resolved in a single hearing. The Hearing Panel considered 
both brokers’ introductions of the property to ABC Corporation. 
Should the Hearing Panel conclude that both brokers were acting 
independently and through separate series of events, the Hearing 
Panel may conclude that Broker B was directly responsible 
for the lease and should be entitled to the cooperating broker’s 
portion of the commission. (Adopted 11/96)

Fact Situation #11
Broker A, acting as the agent for an out-of-state corporation, 
listed for sale or lease a 100,000 square foot industrial facility. 
The property was marketed offering compensation to both 
subagents and buyer/tenant agents. Over a period of several 
months, Broker A made the availability of the property known 
to XYZ Company and, on three (3) separate occasions, showed 
the property to various operational staff of XYZ Company. 
After the third showing, the vice president of finance asked 
Broker A to draft a lease for his review with the president of 
XYZ Company and its in-house counsel. The president, upon 
learning that Broker A was the listing agent for the property, 
instructed the vice president of finance to secure a tenant 
representative to ensure that XYZ Company was getting “the 
best deal.” One week later, tenant representative Broker T 
presented Broker A with the same lease that Broker A had 
previously drafted and the president of XYZ Company had 
signed. The lease was accepted by the out-of-state corporation. 
Upon payment of the lease commission to Broker A, Broker A 
denied compensation to Broker T and Broker T immediately 
requested arbitration claiming to be the procuring cause. 

Analysis: The Hearing Panel should consider Broker A’s 
initial introduction of XYZ Company to the property, Broker 
A’s contact with XYZ Company on an on-going basis, and 
whether Broker A initiated the series of events which led to the 
successful lease. Given the above facts, Broker A will likely 
prevail. Agency relationships are not synonymous with nor 
determinative of procuring cause. Representation and entitlement 
to compensation are separate issues.

Fact Situation #12
Broker A has had a long-standing relationship with Client B, 
the real estate manager of a large, diversified company. Broker 
A has acquired or disposed of twelve (12) properties for Client 
B over a five (5) year period. Client B asks Broker A to locate 
a large warehouse property to consolidate inventories from 
three local plants. Broker A conducts a careful evaluation of 
the operational and logistical needs of the plants, prepares a 
report of his findings for Client B, and identifies four (4) possible 
properties that seem to meet most of Client B’s needs. At Client 
B’s request, he arranges and conducts inspections of each of 
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these properties with several operations level individuals. Two 
(2) of the properties were listed for sale exclusively by Broker 
C. After the inspections, Broker A sends Broker C a written 
registration letter in which he identifies Client B’s company and 
outlines his expectation to be paid half of any commission that 
might arise from a transaction on either of the properties. Broker 
C responds with a written denial of registration, but agrees to 
share any commission that results from a transaction procured 
by Broker A on either of the properties. Six (6) weeks after the 
inspections, Client B selects one of the properties and instructs 
Broker A to initiate negotiations with Broker C. After several 
weeks the negotiations reach an impasse. Two (2) weeks later, 
Broker A learns that Broker C has presented a proposal directly 
to Client B for the other property that was previously inspected. 
Broker A then contacts Broker C, and demands to be included 
in the negotiations. Broker C refuses, telling Broker A that he 
has “lost control of his prospect,” and will not be recognized if a 
transaction takes place on the second property. The negotiations 
proceed, ultimately resulting in a sale of the second property. 
Broker A files a request for arbitration against Broker C. 

Analysis: This would be an arbitrable dispute as a compensation 
agreement existed between Broker A and Broker C. The Hearing 
Panel will consider Broker A’s introduction of the property to 
Client B, the property reports prepared by Broker A, and the time 
between the impasse in negotiations on the first property and the 
sale of the second property. If the Hearing Panel determines that 
Broker A initiated the series of events that led to the successful 
sale, Broker A will likely prevail. (Adopted 11/96)
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Arbitration Worksheet

NOTE: Transmit to all parties. This worksheet is intended to assist Hearing Panels in identifying relevant issues and facts in deter-
mining questions of  entitlement to disputed funds. It is intended to supplement—and not replace—the comprehensive list of questions 
found in Factor #6 in the Arbitration Guidelines. These questions are not listed in order of priority and are not weighted equally.

   Favors Favors Favors
 Question Answer Complainant Respondent Neither Other

 1.  Was an offer of compensation 
made through the MLS or 
otherwise?

 2.  Is the claimant a party to whom 
the listing broker’s offer of 
compensation was extended?

 3.  What was the nature of any buyer 
representation agreement(s)? 
Was the agreement(s) exclusive 
or non-exclusive? What 
capacity(ies) was the cooperating 
broker(s) functioning in, e.g., 
agent, legally-recognized 
non-agent, other?

 4.  Were any of the brokers acting as 
subagents? As buyer brokers? 
In another legally recognized 
capacity?

 5.  How was the first introduction to 
the property that was sold/ 
leased made?

    (a)  Did the buyer/tenant find that 
property on their own?

    (b)  Who first introduced the 
purchaser or tenant to that 
property?

    (c)  Was the introduction made to 
a different representative of 
the buyer/tenant?

    (d)  Was the “introduction” 
merely a mention that the 
property was listed?

    (e)  Was the property introduced 
as an open house?

    (f)  What subsequent efforts were 
made by the broker after the 
open house?

    (g)  What property was first 
introduced?

 6.  When was the first introduction to 
the property that was sold/leased 
made?
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Arbitration Worksheet
(continued)

NOTE: This worksheet is intended to assist Hearing Panels in identifying relevant issues and facts in determining questions 
of  entitlement to disputed funds. It is intended to supplement—and not replace—the comprehensive list of questions found in 
Factor #6 in the Arbitration Guidelines. These questions are not listed in order of priority and are not weighted equally.

   Favors Favors Favors
 Question Answer Complainant Respondent Neither Other

    (a)  Was the introduction made 
when the buyer/tenant had a 
specific need for that type 
of property?

    (b)  Was the introduction 
instrumental in creating the 
desire to purchase/lease?

    (c)  Did the buyer know about the 
property before the broker 
contacted him? Did he know 
it was for sale/lease?

    (d)  Were there previous dealings 
between the buyer and 
the seller?

 7.  What efforts subsequent to the 
first introduction to the property 
were made by the broker 
introducing the property that was 
sold or leased?

 8.  If more than one cooperating 
broker was involved, how and 
when did the second cooperating 
broker enter the transaction?

 9.  Did the broker who made the 
initial introduction to the property 
engage in conduct (or fail to take 
some action) which caused the 
purchaser or tenant to utilize the 
services of another broker 
(estrangement)?

    (a)  Were agency disclosures 
made? When?

    (b)  Was the potential for dual 
agency disclosed? When?

 10.  Did the broker who made the 
initial introduction to the property 
maintain contact with the 
purchaser or tenant, or could the 
brokers inaction have reasonably 
been viewed by the buyer or 
tenant as a withdrawal from the 
transaction (abandonment)?

Arbitration

2 Appx 000450



Code of Ethics and Arbitration Manual167

Arbitration Worksheet
(continued)

NOTE: This worksheet is intended to assist Hearing Panels in identifying relevant issues and facts in determining questions 
of  entitlement to disputed funds. It is intended to supplement—and not replace—the comprehensive list of questions found in 
Factor #6 in the Arbitration Guidelines. These questions are not listed in order of priority and are not weighted equally.

   Favors Favors Favors
 Question Answer Complainant Respondent Neither Other

 11.  Was the entry of any cooperating 
broker into the transaction an 
intrusion into an existing 
relationship between the 
purchaser and another broker, or 
was it the result of abandonment 
or estrangement of the purchaser?

 12.  Did the buyer make the decision 
to buy independent of the 
broker’s efforts/information?

 13.  Did the seller act in bad faith to 
deprive the broker of his 
commission?

     (a)  Was there bad faith evident 
from the fact that the 
difference between the 
original bid submitted and 
the final sales price equaled 
the broker’s commission?

     (b)  Was there bad faith evident 
from the fact that a sale to a 
third party was a straw 
transaction (one in which a 
non-involved party posed as 
the buyer) which was 
designed to avoid paying 
commission?

     (c)  Did the seller freeze out the 
broker to avoid a commission 
dispute or to avoid paying a 
commission at all?

 14.  Did the buyer seek to freeze out 
the broker?

     (a)  Did the buyer seek another 
broker in order to get a 
lower price?

     (b)  Did the buyer express the 
desire not to deal with the 
broker and refuse to 
negotiate through him?

     (c)  Did the contract provide that 
no brokers or certain brokers 
had been involved?
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Arbitration Worksheet
(continued)

NOTE: This worksheet is intended to assist Hearing Panels in identifying relevant issues and facts in determining questions 
of  entitlement to disputed funds. It is intended to supplement—and not replace—the comprehensive list of questions found in 
Factor #6 in the Arbitration Guidelines. These questions are not listed in order of priority and are not weighted equally.

   Favors Favors Favors
 Question Answer Complainant Respondent Neither Other

 15.  Did the original introduction of the 
purchaser or tenant to the property 
start an uninterrupted series of 
events leading to the sale or lease, 
or was the series of events hindered 
or interrupted in any way?

 16.  If there was an interruption or 
break in the original series of 
events, how was it caused, and 
by whom?

     (a)  Did the seller change the 
listing agreement from an 
open listing to an exclusive 
listing agreement with 
another broker?

     (b)  Did the buyer terminate the 
relationship with the broker? 
Why?

     (c)  Was there interference in the 
series of events from any 
outside or intervening cause 
or party?

     (d)  Was there abandonment or 
estrangement?

 17.  Did the cooperating broker (or 
second cooperating broker) 
initiate a separate series of 
events, unrelated to and not 
dependent on any other broker’s 
efforts, which led to the 
successful transaction—that is, 
did the broker perform services 
which assisted the buyer in 
making his decision to purchase?

     (a)  Did the broker make 
preparations to show the 
property to the buyer?

     (b)  Did the broker make 
continued efforts after 
showing the property?

     (c)  Did the broker remove an 
impediment to the sale?

     (d)  Did the broker make a 
proposal upon which the final 
transaction was based?

     (e)  Did the broker motivate the 
buyer to purchase?            (Adopted 11/03)

Arbitration
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With respect to arbitration awards rendered by Member Boards, 
it is important that the Board utilize the powers of local courts 
to support and enforce its arbitration awards and any Board 
actions contemplated in connection with arbitration by the Board. 
Both the Petition for Declaratory Relief and Petition for Judicial 
Enforcement should be employed by the Board where it will 
confirm the propriety of the Board’s actions and will minimize 
legal vulnerability and liability to the Board and its members. 
These legal procedures, or similar legal devices available in a 
given state, should be employed in the following circumstances:

(1)  Refusal to Arbitrate: If a membership obligation to 
arbitrate disputes is permitted by applicable law, it is required 
of members in accordance with the Board’s professional 
standards procedures. Refusal of a member to arbitrate, or 
meditate if required by the Board, shall be determined by a 
hearing by the Board of Directors as specified in Part Ten, 
Section 49, Initial Action of Directors. (Revised 05/15)

       Upon determination of the sole question of fact that a Board 
Member has refused to arbitrate or mediate a properly arbitrable 
matter, the Board of Directors may direct the implementation of 
appropriate sanction, and should, if it has reason to believe that 
the imposition of sanction will become the basis of litigation 
and a claim for damages consequent to such sanction, delay the 
effective date of implementing the sanction to a date following 
receipt by the Board of a judicial decision in a petition for 
declaratory relief filed by the Board to confirm the propriety 
of its action. (Revised 05/15)

(2)  Refusal to, within Ten (10) Days of Transmittal of 
Award, Abide by Award or Deposit a Like Amount with 
Board Staff: Consistent with Section 53, The Award, the 
non-prevailing party must, within ten (10) days following 
transmittal of the award, either pay the award to the party(ies) 
named in the award or deposit the funds with the Professional 
Standards Administrator to be held in an escrow or trust 
account maintained for that purpose. Failure to satisfy the 
award or deposit the funds in the escrow or trust account 
within the time specified may be considered a violation of a 
membership duty and may subject the member to disciplinary 
action at the discretion of the Board of Directors, consistent 
with Section 53, The Award. (Adopted 05/15)

(2)  Requiring the non-prevailing party to, within ten (10) days, 
either pay the award or deposit the funds with the Board 
reduces instances of non-prevailing parties refusing to pay 
arbitration awards by shifting the burden of initiating litigation 
from the prevailing party to the non-prevailing party. (Adopted 
05/15)

(2)  With respect to a party agreeing and submitting to arbitration 
but then refusing to abide by the award, the Board should 
encourage the award recipient to seek enforcement of the 
award in the courts, and suggest that a request be made 
for payment of legal costs incurred in seeking judicial 
enforcement. (Amended 05/15)

(2)  Although the primary responsibility for the enforcement of 
the award rests with the beneficiary of that award (with the 
support, financial or otherwise, of the Board), the Board may 
consider reimbursing the recipient of the award for any cost 
incurred in seeking the judicial enforcement when such costs 
are not reimbursed by the court. (Revised 05/15)

Appendix III to Part Ten
Rationale of Declaratory Relief

and of Judicial Enforcement in Matters of Arbitration
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Arbitration awards, unlike ethics decisions, are not subject to 
appeal and do not include findings of fact or rationale. While 
arbitration awards may, at times, involve significant sums of 
money, they differ from the decisions rendered by ethics hearing 
panels in two significant ways. First, the fact that a party in 
arbitration does not prevail is in no way an indication that the 
non-prevailing party behaved in anything other than an ethical 
manner. It simply means that they were not entitled to a particular 
sum of money with respect to a particular transaction. Second, the 
determinations rendered through arbitration have no effect on a 
RealtoR®’s continued good standing in the association or in the 
real estate community generally, whereas an adverse decision 
in a matter involving ethics demonstrates that the respondent 
has, in some way, failed to live up to the standards expected of 
RealtoRs® and may result in discipline being imposed, including 
the possibility of suspension or expulsion from membership.

Arbitration awards are based on the hearing panel’s analysis of the 
entire course of conduct giving rise to a dispute as demonstrated 
by the evidence and testimony presented in the course of the 
arbitration hearing. There is generally not a single act (or in some 
cases failure to act), statement, or particular event, but rather 
the entire course of conduct or events related to a transaction 
that forms the basis for the hearing panel making its arbitration 
award. Reducing, to a comprehensive writing, the grounds on 
which an arbitration award was made, could frequently be far 
more complex—and difficult—than formulating the findings of 
fact (which may involve a single act or disclosure, or failure to 
act or disclose) which results in a determination that the Code of 
Ethics has been violated.

Consider that the obligations imposed by the Code of Ethics are, in 
most instances, clearly articulated in the Articles themselves, in the 
Standards of Practice, or in the official case interpretations. Thus, 
it is frequently readily apparent what a RealtoR® must do or say 
or, alternatively, must avoid saying or doing to ensure compliance 
with the Code. Arbitrable disputes, on the other hand, are very 
often (though not always) determined on the basis of procuring 
cause, a concept that cannot readily be reduced to a prescribed or 
proscribed action or event.

It is not uncommon for a non-prevailing party in arbitration to 
request an explanation or justification of a hearing panel’s rationale 
for making an award. While this might be beneficial, at least in 
the sense that the non-prevailing party might understand, if not 
appreciate, the basis on which the award was based, there has been 
an on-going concern that, given the task of comprehensively and 
accurately articulating all of the acts and factors that are taken 
into account by an arbitration panel in rendering its award, there 
might be an understandable (and possibly unavoidable) tendency 
to oversimplify or generalize the basis on which an award was 
made, with the resulting explanation or rationale or “findings”, 
whether written or oral, being relied on by the non-prevailing party 
(and likely by others) as “precedent” to be introduced and relied 
on at future arbitration hearings. The unintended consequence 

of providing explanations or rationale or “findings” is contrary 
to the policy embodied in Official Interpretation 31 of Article I, 
Section 2 of the National Association’s bylaws which prohibits 
any rule or policy predetermining awards in arbitration. Arbitrable 
matters must be decided not on the basis of a single aspect of the 
total transaction, such as making the first showing, or writing 
the contract, but rather on careful, deliberate consideration of all 
relevant facts and circumstances.

While the question of whether arbitration decisions should 
include findings of fact has been discussed by the Professional 
Standards Committee on several occasions over the years, the 
Committee has consistently held that any possible educational 
benefits are far outweighed by the possibility that a proliferation 
of local association “arbitration case law” might quickly come 
into existence and that hearing panels would come to rely on these 
local determinations as the basis for subsequent arbitration awards 
instead of looking at each disputed transaction in its totality.  It is 
for these reasons that the policies and procedures in the Code of 
Ethics and Arbitration Manual do not contemplate that written 
or oral explanations or rationale or “findings” will be part of 
arbitration awards rendered by hearing panels of associations of 
RealtoRs®.

(Adopted 11/06)
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(1) Arbitration of disputes. “Dispute” and “arbitrable matter” 
refer to those contractual issues and questions, and certain 
specific non-contractual issues and questions outlined in Standard 
of Practice 17-4, including entitlement to commissions and 
compensation in cooperative transactions between RealtoRs® and 
between RealtoRs® and their clients and customers. (See Part 
Ten, Section 43 of this Manual.) (Revised 11/96)

Requests for arbitration must be filed within one hundred eighty 
(180) days after the closing of the transaction, if any, or within one 
hundred eighty (180) days after the facts constituting the arbitrable 
matter could have been known in the exercise of reasonable 
diligence, whichever is later. Boards may provide mediation even 
if arbitration has not been requested provided the mediation is 
requested within one hundred eighty (180) days after the closing 
of the transaction, if any, or within one hundred eighty (180) days 
after the facts constituting the arbitrable matter could have been 
known in the exercise of reasonable diligence, whichever is later.

Suspension of filing deadlines: If the Board’s informal dispute 
resolution processes (e.g., ombudsmen, mediation, etc.) are 
invoked or initiated by a complainant (or potential complainant) 
with respect to an otherwise potentially arbitrable matter that 
becomes the subject of a subsequent arbitration request, the one 
hundred eighty (180) day filing deadline shall be suspended 
beginning with the date of the complainant’s (or potential 
complainant’s) request for informal dispute resolution service or 
assistance and shall resume when the informal dispute resolution 
procedures are concluded or terminated. Questions about when 
informal dispute resolution began or ended will be determined by 
the Board President or the President’s designee. (Revised 11/00)

(2) Must be consistent with state law. All arbitration hearings 
must be conducted in a manner consistent with state law.

(3) Three (3) or more arbitrators necessary. No arbitration 
may proceed without three (3) or more arbitrators not disqualified 
pursuant to the provisions of paragraphs (a) through (f) of Part 
Seven, Section 27 of this Manual.

(4) Substitute arbitrator. If an arbitrator is disqualified, the 
President (or other individual) shall appoint another member 
qualified to serve as an arbitrator.

(5) Duty and privilege to arbitrate. By becoming and remaining 
a member, and by signing or having signed the agreement to abide 
by the bylaws of the Board, every member, where consistent 
with applicable state law, binds himself or herself and agrees to 
submit to arbitration (and mediation if required) by the Board all 
disputes as defined in Part Ten, Section 44 of this Manual. Refer to 
Section 44 to determine the types of arbitration that are mandatory 
obligations upon members where not precluded by state law, and 
those types that should be offered as a service of the Board but 
are not mandatory obligations upon members. (Revised 11/11)

(6) Conformity to state law. Refer to Part Ten, Section 43 of 
this Manual for important information concerning the necessity to 
know the applicable state statutes or case law governing arbitration 
and to conform the Board’s arbitration procedures to the law. 
Board or State Association legal counsel may advise the Board 
in this respect.

(7) Board’s right to decline arbitration. The Board should 
be aware of its right to decline to arbitrate a dispute between 
members or between members and nonmembers. If either 
the Grievance Committee or the arbitration Hearing Panel 
determines that the matter should not be arbitrated because of 
the amount involved (too little or too much), or because of the 
legal complexity of the matter, the arbitration automatically 
terminates unless either of the parties appeals the decision 
to the Board of Directors within twenty (20) days of the date 
of the notice of the Grievance Committee’s or arbitration 
Hearing Panel’s decision using Form #A-20, Appeal of 
Grievance Committee Dismissal or Classification of Arbitration 
Request; however, no additional information may be added or 
attached to the form. The Hearing Panel can also dismiss the 
arbitration request if the Hearing Panel concludes the matter 
is not arbitrable. If the Board declines to arbitrate the matter, 
any deposits shall be returned to the parties. If the Board of 
Directors decides that arbitration should proceed, the matter is 
remanded to the Grievance Committee or arbitration Hearing 
Panel for further processing. (Amended 5/97)

If an appeal is filed, the President may appoint a panel to hear the 
appeal composed of at least five (5) Directors or a quorum of the 
Board of Directors, whichever is less. (Alternatively, the appeal 
may be heard by the Board’s Executive Committee.) The decision 
of the appeal panel (or Executive Committee) is final and not 
subject to further review by the Board of Directors. (Revised 11/91)

If an otherwise arbitrable matter is the subject of civil litigation, 
arbitration shall not take place unless the litigation is withdrawn 
or referred to the Board by the court for arbitration in accordance 
with Article 17. In instances where the arbitration is mandatory 
(as defined in Part Ten, Section 44 of this Manual) the failure to 
arbitrate may result in a charge alleging violation of Article 17.

(8) Duty to arbitrate before State Association. As a member of 
a local Board, the Board Member is obligated to arbitrate a dispute 
with a member of another Board or a member who is directly a 
member of the State Association. (State Association bylaws have 
provisions of professional standards procedures as they relate to 
ethics and arbitration proceedings.)

(9) Interstate arbitration. The procedures described in 
Part Eleven of this Manual may be used for arbitrating disputes 
between RealtoR® members of Boards located in different states, 
subject to the parties’ voluntary agreement in advance to the place, 
date, and time established by the arbitration Hearing Panel, and 
agreement to pay all costs of the arbitration as may be directed 

Appendix V to Part Ten
Arbitration Hearing Checklist
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by the panel, and further subject to the applicable law of the state 
in which the arbitration is held.

(10) Manner of invoking arbitration. Any Board Member, 
client, or customer authorized to do so may request arbitration 
by the Board. The request shall be in writing, indicating the 
nature of the dispute and the amount in dispute, and must be 
accompanied by the required arbitration filing fee (deposit). The 
request may be on a Board form or other form permitted by law. 
The Professional Standards Administrator  shall refer the request 
to the Grievance Committee for determination within the time 
specified by the Board’s professional standards procedures as 
to whether the matter is properly subject to arbitration, and as 
to whether the circumstances impose a mandatory obligation to 
arbitrate or arbitration is voluntary (to be conducted only if all 
parties voluntarily agree to arbitrate and be bound by the decision).

(11) Dismissal of request for arbitration. If the request for 
arbitration is dismissed by the Grievance Committee or the 
Hearing Panel, the complainant (requester) shall be informed 
of the dismissal and the reasons for the dismissal, and may 
appeal to the Board of Directors within the time specified in the 
Board’s procedures using Form #A-20, Appeal of Grievance 
Committee Dismissal or Classification of Arbitration Request. 
The arbitration request and any attachments to the request may 
not be revised, modified, or supplemented. The complainant may, 
however, explain in writing why the complainant disagrees with 
the Grievance Committee’s conclusion that the request should be 
dismissed. With the appeal, the Directors shall consider only the 
same information that was available to the Grievance Committee or 
Hearing Panel at the time of dismissal of the request for arbitration. 
The complainant and respondent do not have the right to be present 
at the Directors’ meeting. (Revised 5/07)

(12) Function of Grievance Committee. The function of the 
Grievance Committee is to make only such preliminary review 
as is required to determine proper disposition of the request for 
arbitration. In reviewing a request for arbitration, the purpose of the 
review is to determine (1) if the requester is authorized to invoke 
arbitration by the professional standards procedures in the Board’s 
bylaws; (2) if the requested arbitration is mandated by the Board’s 
bylaws or is voluntary on the part of the parties; (3) if the dispute 
described is an arbitrable matter; and (4) if the matter, either as to 
monetary amount (too small or too large) or as to legal complexity, is 
such that the Board should decline to arbitrate the matter and 
release the Board Members from their obligation to arbitrate, and 
thus free the members to seek other recourse to resolve the dispute.

(13) Director on Grievance Committee. A member of the 
Grievance Committee who is a member of the Board of Directors 
may not sit as a Director during an appeal to the Board of Directors 
of the Grievance Committee’s decision to dismiss a request for 
arbitration, and may not vote on such appeal.

(14) If matter referred for arbitration. If the request for 
arbitration is referred for hearing, the Chairperson of the 
Grievance Committee shall refer it to the Professional Standards 
Administrator with instructions to arrange an arbitration hearing. 

The Professional Standards Administrator shall notify the other 
party within the time specified in the Board’s procedures, except 
that a reasonable delay does not invalidate the procedure. The 
Professional Standards Administrator shall mail a copy of the 
complaint to the respondent and provide forms for reply by the 
respondent, with directions to complete the forms, including the 
“Arbitration Agreement,” and return them to the Professional 
Standards Administrator within the time specified in the Board’s 
procedures.

(15) Obligation to arbitrate. The Board Member is obligated to 
arbitrate under certain circumstances if mandatory arbitration is 
permitted by state law. The member, by becoming and remaining 
a member, has entered into a prior agreement to arbitrate and 
acknowledges this prior agreement by signing an agreement to 
arbitrate and abide by the award in each case. If the applicable state 
law does not permit prior agreements to arbitrate, then arbitration 
may be voluntarily agreed to by the parties after the dispute arises.

(16) Content of agreement to arbitrate. The Arbitration 
Agreement shall acknowledge the membership duty voluntarily 
accepted when the party sought and received membership in the 
Board, and shall specify that the party does now, in accordance 
with the prior agreement to arbitrate, acknowledge and enter into 
such agreement and agree to abide by the award. The Arbitration 
Agreement shall be accompanied by a concise statement of the 
matter in dispute. Each party must sign and file the Agreement 
with the Professional Standards Administrator, along with any 
required deposit. The deposit may be returned to the recipient of 
the arbitration award. (Amended 11/95)

(17) Refusal of respondent to appear and/or sign the 
Arbitration Agreement. The circumstances under which Member 
Boards may conduct arbitration will vary based on state arbitration 
statutes and case law. In some states, arbitration may be conducted 
only if both parties sign the Arbitration Agreements, deposit the 
required amounts, and appear and take part in the hearing. In other 
states, arbitration may proceed in the absence of signed Arbitration 
Agreements and deposits if the parties appear and take part in the 
hearing. In still other states, arbitration may take place and a valid 
award may be rendered even if the respondent refuses to sign the 
Arbitration Agreement and refuses to take part in the hearing. 
Refer to Part Ten, Section 48(b) of this Manual for important 
information on the need to determine whether state law permits 
arbitration to proceed if the respondent refuses to appear at the 
hearing and/or refuses to sign the Arbitration Agreement.

(18) Reply from respondent. No sooner than fifteen (15) days 
nor later than twenty-one (21) days after transmitting notice 
of hearing and a copy of the complaint to the respondent, 
the Professional Standards Administrator shall transmit a copy 
of any reply by the respondent to the complainant within five (5) 
days from receipt of the response. A Board may ask for a response 
to an arbitration request but may not require one. (Revised 11/14)

(19) Opportunity for challenge of possible arbitrators. When 
the Professional Standards Administrator transmits a copy of the 
reply, if any, from the respondent, the Professional Standards 
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Administrator shall also transmit to the parties a list of members of 
the Professional Standards Committee from whom an arbitration 
Hearing Panel of at least three (3) members will be appointed, 
and advise of their right to challenge for cause the qualification 
of any member to serve as an arbitrator if such list has not already 
been transmitted to the parties with notification of the Grievance 
Committee’s referral for hearing. Any disqualification must be 
filed within ten (10) days from the date the list of names was 
transmitted to the parties. Within fifteen (15) days from the date the 
list of names is transmitted to the parties, the arbitration Hearing 
Panel members shall be appointed by the Professional Standards 
Committee Chairperson from the members of the Professional 
Standards Committee who are not successfully challenged by 
the complainant or respondent for cause. A majority must be 
RealtoRs®, and if a RealtoR-associate® or RealtoR® other 
than a principal has invoked the arbitration through the RealtoR® 
principal, or is affiliated with the respondent, and has a vested 
interest in the outcome of the proceeding, one (1) of the arbitrators 
shall be a RealtoR-associate® or RealtoR® other than a principal. 
The Chairperson shall also select one (1) of the panel members to 
serve as Chairperson of the Hearing Panel. (Revised 11/14)

If the arbitration involves issues related to areas of the real estate 
business such as commercial, investment, industrial, etc., and there 
is not a sufficient number of qualified practitioners on the Board’s 
Professional Standards Committee to constitute a representative 
peer panel, the President shall appoint other Board Members 
qualified in that field to serve on the panel. If other qualified 
members cannot be identified, that fact is reported by the President 
to the Board of Directors, and if the Directors concur, the matter 
is referred to the State Association as outlined in Part Fourteen 
of this Manual. If the State Association cannot impanel a qualified 
peer panel, the complainant and respondent are released from their 
obligation to arbitrate. (Revised 11/98)

(20) Date, time, and place of hearing. The arbitration Hearing 
Panel will establish the date, time, and place for the arbitration 
hearing. Notice shall be given at least twenty-one (21) days prior to 
the date of hearing. Parties’ requests for continuances shall only be 
granted when all parties mutually agree to a subsequent specified 
date, or when the hearing panel chair determines that denying the 
continuance would deny the requestor a fair hearing. (However, 
appearance by a party at an arbitration hearing waives the right 
to such notice.) The arbitration request and response, if any, shall 
be provided to Hearing Panel members prior to the hearing. Such 
time period shall be ________ (as determined by the Board of 
Directors) and shall be adhered to for all hearings. (Revised 11/14)

(21) Written statements and proof. In addition to the request for 
arbitration and the response to the arbitration request, the parties 
to the arbitration shall, upon notice of the hearing, present to the 
arbitrators, in writing, such statements and proof as they deem 
necessary to support their claims. The Hearing Panel may require 
statements to be verified by affidavit and/or that the accuracy or 
authenticity of documents or papers be verified by affidavit. In 
addition to written statements and proof provided to the arbitrators 
prior to the hearing, the Hearing Panel may, at the hearing, receive 
any further written statements, documents, or other papers, and shall 
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hear oral testimony as described in Part Ten, Section 51 of this 
Manual. 

(22) Arbitrators to regulate hearing. The Hearing Panel 
determines (1) date, time, and place of hearing; (2) what 
appearances are to be made by the parties; (3) what evidence it 
will receive and consider, including the evidence of accountants 
and other experts; and (4) interpretations of Board bylaw 
provisions. Each party is responsible for the expenses of his/
her expert witnesses and legal counsel. Arbitration hearings 
should be conducted in accordance with the Chairperson’s 
Procedural Guide, Part Ten, Section 51 and Part Twelve of this 
Manual.

(23) Witnesses sworn or affirmed. Prior to testifying, all parties 
and witnesses shall be sworn or affirmed by the Chairperson as 
described in the Chairperson’s Procedural Guide in Part Twelve 
of this Manual.

(24) Witnesses present only as necessary to hearing. Witnesses 
shall be present during the arbitration hearing only as necessary to 
receive instructions, to be sworn or affirmed, to give testimony, 
and to respond to cross-examination. Witnesses should be excused 
during other parts of the hearing.

(25) Opening statement by parties or attorneys. Each party 
or the party’s attorney-at-law shall be given an opportunity for an 
opening statement which shall briefly outline the basic premise 
of the party’s position in respect of the matter to be arbitrated.

(26) Testimony of character or general business reputation 
of party. No testimony may be admitted related to the character 
or general business reputation of any party unless such testimony 
has a direct bearing on the matter being heard.

(27) Testimony. The complainant may give testimony and 
present evidence as deemed appropriate to the arbitration by the 
Hearing Panel. Following presentation by the complainant, the 
respondent shall testify. The parties shall present to the arbitrators 
their oral testimony and such written statements and proof as the 
arbitrators may require. Proof may be by affidavit or other form 
acceptable to the arbitrators.

(28) Right to cross-examine. At the conclusion of testimony 
by each party, or by a witness, the opposing party and/or his/her 
counsel may cross-examine the party or witness.

(29) Arbitrators’ examination of parties or witnesses. Upon 
completion of testimony and cross-examination of any party or 
witness, the arbitrators may examine the party or witness.

(30) Summary of each party. Upon completion of all testimony, 
each party or party’s attorney may summarize the proceedings for 
the Hearing Panel. The complainant’s summary shall be presented 
first, and the respondent’s summary follows.

(31) Parties excused for executive session and decision by 
arbitrators. After the summary by each party, the parties shall 
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be excused from the hearing room, and the arbitrators shall, in 
executive session, render their decision. The arbitrators shall be 
guided in the evaluation of all the evidence by the Arbitration 
Guidelines in Part Ten, Appendix II of this Manual.

(32) Parties’ settlement of the issue at any time. The parties to 
the arbitration may settle the issue between them at any time. If they 
settle, they shall advise the Professional Standards Administrator, 
and the arbitration shall be terminated and so recorded in the file.

(33) The award. The award shall be made as soon as possible 
after the evidence is presented. The award shall be in writing and 
signed by the arbitrators or a majority of them, and shall state 
only the amount of the award, and when transmitted to each of the 
parties shall not be subject to review or appeal. Notwithstanding 
the foregoing, a party may appeal to the Board of Directors only 
on the basis of alleged irregularity(ies) of the proceeding as 
may have deprived the party of fundamental due process. The 
Directors shall not receive or review evidence offered as to the 
merits of the award, except as such evidence may bear upon a 
claim of deprivation of due process. After the award has been 
transmitted to each of the parties, they have twenty (20) days to 
request procedural review of the arbitration hearing by the Board 
of Directors. If no such review is requested, the award becomes 
final and binding following the twenty (20) day period. However, 
if procedural review is requested, the award is not considered final 
and binding until after the Board of Directors has concluded that 
the hearing had been conducted in a manner consistent with the 
Board’s procedures and the parties had been afforded due process. 
(See Part Ten, Sections 53 and 55 of this Manual.) (Revised 11/14)

(34) Escrowing of arbitration awards. Boards must adopt 
procedures that require the nonprevailing party to either pay the 
award or deposit the amount with the Board within ten (10) days 
of transmittal of the award. Please refer to Part Ten, Section 53 
of this Manual. (Revised 05/15)

In the event a party fails to, within ten (10) days of the date the 
award is transmitted, either pay the award to the party(ies) named 
in the award or deposit the funds with the Professional Standards 
Administrator of the Board administering the arbitration consistent 
with Section 53, The Award, Code of Ethics and Arbitration 
Manual, that failure shall be brought before the Directors. The 
Directors, consistent with Section 53, may, at their discretion, 
impose discipline, including but not limited to termination of Board 
membership and/or MLS access/use, or may give the party an 
additional period to make the required deposit.  The directors may 
also stipulate appropriate discipline to be automatically imposed 
if the party fails to make the deposit within the time established 
by the Directors. (Adopted 05/15)

(35) Request for procedural review. The appeal may be 
heard by a panel of Directors appointed by the President or 
heard by the Board’s Executive Committee. The request for 
procedural review shall be reviewed by the Board President or the 
President’s designee only for the purpose of determining whether 
the request states any legitimate basis for consideration by the 
Board of Directors. Any appeal panel must be comprised of five 

(5) Directors or a quorum of the Board of Directors, whichever is 
less. The decision of the appeal panel (or Executive Committee) is 
final and binding and is not subject to further review by the Board 
of Directors. All requests for procedural review received by the 
Board must be considered by the Board of Directors and only the 
bases raised in the written request for procedural review may be 
raised during the review before the Directors. (Amended 11/94)

(36) If a RealtoR® refuses to arbitrate. If a RealtoR® is 
charged in an ethics complaint of improperly refusing to submit 
a dispute to arbitration (or mediation if required by a Board) as 
specified in Part Ten, Section 49 of this Manual, the complaint 
shall not be referred to the Grievance Committee or a Hearing 
Panel, but shall be brought before the Board of Directors at the 
next regularly scheduled meeting or at a special meeting called 
by the President for that purpose. The procedures for notice, time 
of notice, and hearing prescribed for matters before a Hearing 
Panel shall apply. The sole question of fact for the Directors 
to decide will be whether the respondent failed to submit an 
arbitrable matter (as defined in Part Ten, Sections 43 and 44 of 
this Manual) to arbitration or mediation in violation of Article 
17. Upon determination that the member has refused to arbitrate 
or mediate a properly arbitrable matter, the Directors may direct 
the imposition of appropriate sanction and should, if they have 
reason to believe that the imposition of sanction will become the 
basis for litigation and a claim for damages consequent to such 
sanction, delay the effective date of implementing the sanction 
to a date following receipt by the Board of a judicial decision in 
a petition for declaratory relief filed by the Board to confirm the 
propriety of its action. (Amended 11/11)

(37) Enforcement of award. If a party refuses to abide by 
an award in arbitration or the terms of a mediated settlement 
agreement, such refusal should not be referred to the Grievance 
Committee as a violation of the Code of Ethics unless it reflects 
an established pattern or practice of noncompliance with the 
commitment to arbitrate/mediate. The award recipient, or the 
beneficiary of a settlement agreement reached by the parties 
in mediation, should be advised by the Board to seek judicial 
enforcement of the award/agreement by a local court of competent 
jurisdiction and to request reimbursement of legal fees incurred 
in seeking enforcement. (Refer to Part Ten, Section 56 of this 
Manual.) If the court does not award reimbursement of legal 
fees, the Board of Directors may, at its discretion, reimburse the 
award recipient/beneficiary for legal fees incurred in seeking 
enforcement. (See Part Ten, Appendix III of this Manual for 
the rationale of judicial enforcement of awards in arbitration.) 
(Revised 11/14)
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Summary of Administrative Time Frames—Arbitration Proceedings

                    Situation                        Time Table

Grievance

Request filed 180 days . . .
Response required/# of days to submit Optional/15 days from transmitting request to respondent if
   response solicited
Appeal dismissal to Directors 20 days from transmitting dismissal notice
Appeal of mandatory vs. voluntary classification 20 days from transmittal of decision

Hearing

Notification to respondent of request 5 days from transmittal of Grievance Committee’s instruction
Response required 15 days from transmitting request to respondent; staff  
   transmits response to complainant within 5 days  
   from receipt
Challenge forms 10 days to challenge from date forms transmitted
Panel named 15 days from transmitting challenge forms
Hearing notice* 21 days before hearing
Arbitration case to panel Board option
Notice of witnesses and attorney 15 days before hearing to Board and other party

Procedural Review

Request filed 20 days from transmitting award
Preliminary review Optional number of days
Amendment received Within 10 days of notice
Review held by Directors  Next/special meeting giving not less than 10 days notice 

  but not later than 30 days after receipt of procedural 
  review request; Directors transmit written decision within 
  5 days from the procedural review hearing

(Revised 11/17)

*  Notice of hearing should be transmitted to the parties with the Outline of Procedure (Form #A-10 or Form #A-10a, as appropriate ) and the Arbitration 
Guidelines (including the Worksheet contained in Appendix II to Part Ten).
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