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Richard F. Scotti
District Judge

Department Two
Las Vegas, NV 89155

JEⅢIFER PLUMLEE,

Appellant,

VS.

STATE OF NEVADA,

NOH

DISTRICT COURT

CLARK COUNTY,NEVADA

Case No.: C-20-346852-A
Dept.No.: 2

Datc: ⅣIay 14,2020
Tirnc: 9:00a.m。

ORDER SCHEDULING HEARING
AND BRIEFING SCHEDULE

Respondent.

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD

PLEASE TAKE NOTICE that the undersigned will bring a hearing on appeal on the

14th day of May, 2020, at 9:00 a.m. or as soon thereafter as counsel/parties can be heard, in

Dept. II, Courtroom 38, District Court.

Parties shall file briefs in accordance with the deadlines established in NRS 2238.130

as follows:

Petitioner's Opening Brief: March 16,2020

Respondent's Brief:

Petitioner's Reply:

April 15,2020

Apri1 30,2020

Petitioner to provide courtesy copies of all pleadings to Department 2,200 Lewis

Avenue, 3'd Floor, no later than May 6,2020.

The hearing scheduled for March 12,2020 at 9:00 a.m. is hereby VACATED.

IT IS SO ORDERED.

Dated this 12th day of February, 2020.

DISTRICT COURT」UDGE

Case Number: C-20-346852-A

Electronically Filed
2/14/2020 10:01 AM
Steven D. Grierson
CLERK OF THE COURT
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District Judge
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed, a copy of this Order was electronically

served in accordance with Administrative Order 14.2,to all interested parties, through the

Court's Odyssey EFileNV system.

Craig Mueller, Esq.
Counsel for Appellant

Melanie Scheible, Esq.
Steven Wolfson, Esq.
District Attorney

lsl Melody Howard

Judicial Executive Assistant
c-20-346852-A

つ
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OET 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 382-1200 

Fax (702) 940.1235 

Attorney For Appellant 

 

 DISTRICT COURT  

CLARK COUNTY, NEVADA 

 

 

JENNIFER PLUMLEE, aka, ) 

Jennifer Lynn Graves #1410679, ) 

                                                             ) 

                             Appellant,                   )          CASE NO:      C-20-346852-A 

                                                                 )            

vs.                                                           )         DEPT NO:       II 

                                                                 ) 

THE STATE OF NEVADA,                  ) 

                                                                ) 

                            Respondent.                 ) 

 

MOTION FOR ORDER EXTENDING TIME 

 COMES NOW, Appellant Jennifer Plumlee, by and through her attorney Craig A. 

Mueller, Esq., and hereby moves this Honorable Court for an Order Extending Time for the 

purpose of filing her Opening Brief.  This Motion is based on Eighth Judicial District Court Rule 

3.50, is supported by the attached Memorandum Of Points And Authorities, and is made in good 

faith and not for the purposes of delay. 

 

DATED 13th day of March, 2020. 

 ___/s/Craig A. Mueller___ 

    Craig A. Mueller, Esq. 

   Attorney For Appellant 

 

 

Case Number: C-20-346852-A

Electronically Filed
3/13/2020 3:00 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

PROCEDURAL HISTORY OF THE CASE 

On July 17, 2019, Appellant was scheduled for DUI trial in case number 18MH0263X.  

Respondent moved for a continuance pursuant to Bustos v. Sheriff, 491 P.2D 1279 (1971) due to 

Respondent’s witness, Trooper Greg Luna, not being present.  The court granted Respondent’s 

motion to continue over Appellant’s objections and motion to dismiss.  The trial date was reset to 

September 16, 2019, at which time Trooper Luna was present for the trial.  During cross-

examination, Trooper Luna who admitted that he had never been served a subpoena for July 17, 

2019.  Appellant renewed her motion to dismiss the case due to an improper continuance.  The 

court continued the trial to October 07, 2019.  Appellant was convicted of DUI in Henderson 

Justice Court on October 07, 2019, after a bench trial.  Appellant filed her Notice Of Appeal 

timely on February 11, 2020.  Appellant timely ordered transcripts of the proceedings on July 17, 

2019, September 16, 2019, and October 07, 2019.  However, no transcript for September 16, 

2019 was filed.  The Court set dates for filing the Opening Brief, Responsive Brief, Reply Brief, 

and Argument.  The deadline to file the Opening Brief is March 16, 2020, Responsive Brief 

April 15, 2020, and Reply Brief April 16, 2020.  The matter is set for argument on May 14, 2020 

at 9:00.  Appellate counsel is requesting an extension until March 30, 2019, to file the Opening 

Brief. 

ARGUMENT 

Eighth Judicial District Court Rule 3.50 states in relevant part:  Extending time. 

(a) When by these rules or by a notice given thereunder or by order of court an act is 

required or allowed to be done at or within a specified time, the court for cause shown may at 

any time in its discretion, with or without motion or notice, order the period enlarged if request 

PA000110
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therefor is made before the expiration of the period originally prescribed or as extended by a 

previous order; but it may not extend the time for taking any action under Rule 3.40, except to 

the extent and under the conditions stated therein. 

Cause exists to extend the time for Appellant to file her Opening Brief.  Appellant needs  

the additional time to finish her Opening Brief, file it with the Court, and serve it upon 

Respondent.  Appellant has significant colorable issues to appeal.  Denial of this request for an 

extension of time to file the Opening Brief would be fatal to her appeal.  Counsel’s paralegal 

who is typically charged with drafting such documents has been dedicated to working on a 

Supreme Court Appeal from a two-week jury trial of a 23 count Indictment on charges of sex 

with a minor.  Counsel was not aware until March 12, 2020 that the transcript of the proceedings 

of September 16, 2019 were never filed.  Counsel requests this short continuance to finish the 

Opening Brief so as to serve the best interests of justice. 

CONCLUSION 

For the reasons stated above, Appellant Jennifer Plumlee respectfully requests that  

counsel be given until March 30, 2020 to file her Opening Brief. 

 

Respectfully SUBMITTED this 13th day of March, 2020. 

_/s/Craig Mueller__ 

Craig A. Mueller, Esq. 

Attorney For Appellant 
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 4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

CERTIFICATE OF ELECTRONIC SERVICE 

I certify that a copy of Appellant’s Motion For Order Extending Time was served through  

the court clerk’s Odyssey Efile/Eservice network on March 13, 2020, to: 

 

                                                                         MELANIE SCHEIBLE 

                                                                         Deputy District Attorney 

                                                                         Clark County District Attorney’s Office 

 

                                                                  BY: _/s/Rosa Ramos 

                                                                          Legal Assistant to 

                                                                          Mueller & Associates 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Jennifer Lynn Plumlee, Appellant(s) 

vs 

Nevada State of, Respondent(s) 

Case No.: C-20-346852-A 

  

Department 2 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Appellant's Motion for Order Extending Time in the above-

entitled matter is set for hearing as follows:  

Date:  March 26, 2020 

Time:  Chambers 

Location: RJC Courtroom 03B 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Imelda Murrieta 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Imelda Murrieta 

 Deputy Clerk of the Court 
 

 

Case Number: C-20-346852-A

Electronically Filed
3/16/2020 10:46 AM
Steven D. Grierson
CLERK OF THE COURT
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SHAWNA J. MCINTOSH, CCR NO. 770
(702) 671-0691

1

CASE NO. C346852

DEPARTMENT NO. 2

IN THE JUSTICE COURT OF HENDERSON TOWNSHIP

COUNTY OF CLARK, STATE OF NEVADA

* * * * *

THE STATE OF NEVADA, )
)

Plaintiff, )
)

vs. ) CASE NO. 18MH0263X
)

JENNIFER PLUMLEE, )
)

Defendant. )
)

REPORTER'S TRANSCRIPT

OF

PROCEEDINGS

BEFORE THE HONORABLE STEPHEN L. GEORGE
JUSTICE OF THE PEACE

MONDAY, SEPTEMBER 16, 2019
9:30 A.M.

APPEARANCES:

For the State: MELANIE SCHEIBLE, ESQ.
Deputy District Attorney

For the Defendant: CRAIG MUELLER, ESQ.
Attorney at Law

Reported by: Shawna J. McIntosh, CCR No. 770

2Case Number: C-20-346852-A

Electronically Filed
3/16/2020 12:44 PM
Steven D. Grierson
CLERK OF THE COURT
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2

I N D E X

STATE OF NEVADA v. JENNIFER PLUMLEE

CASE NO. 18MH0263X

Direct Cross Redirect Recross

STATE'S WITNESS:

Greg Luna 7 12 -- --

DEFENSE WITNESS:

(No witnesses)

EXHIBITS MARKED AND ADMITTED: Marked Admitted

State's Exhibit 1 - Document 13 --

State's Exhibit 2 - Document 13 --

MISCELLANEOUS

Argument by Mr. Mueller...........................16

Argument by Ms. Scheible..........................18

* * * * *

3
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3

HENDERSON, NEVADA, SEPTEMBER 16, 2019

* * * * *

THE COURT: Let me just call a case first

before trial. Because, Mr. Mueller, my understanding

is that you have a motion here. We will go ahead and

hear that first. And then we'll see what we're going

to do after that. If we go forward, then we'll

re-call the case and start a trial. If we do not go

forward, then we won't need to get there.

So let me go ahead and call the case

of Jennifer Plumlee. Case No. 18MH0263X.

And, Mr. Mueller, you had mentioned

that you had a motion that you wanted to submit prior

to going forward with the trial; is that correct?

MR. MUELLER: That's correct, Judge. I'd ask

to invoke the exclusionary rule. And, Your Honor, I

want to formally request a hearing on the -- my

renewed motion to dismiss. On the 17th of July, the

State and I got into a fairly good-size donnybrook

about --

THE COURT: I remember.

MR. MUELLER: -- continuing this, that I did

not believe that they had reason to believe that the

4
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SHAWNA J. MCINTOSH, CCR NO. 770
(702) 671-0691

4

trooper had been subpoenaed. And now that the trooper

is here, I believe -- if memory serves -- I've done a

lot of these, so I don't want to -- but in reading my

notes and reading the court minutes, I've -- if

recollection serves you, giving me the opportunity to

renew my notion when the trooper was available. And

I'd like to put him on the stand for just a moment or

two, ask him a couple questions, and then be heard.

THE COURT: Okay.

Ms. Scheible, any response?

MS. SCHEIBLE: Well, my concern, Your Honor,

is that the trooper is not the person at the

Nevada Highway Patrol agency who is responsible for

serving subpoenas. So I'm happy to have him on the

stand and tell us what he knows or remembers about the

service of the subpoena, but he would not be qualified

to testify to whether or not a subpoena was received

by his office and whether or not that subpoena was

sent to him or really to give us an overview of how

the Nevada Highway Patrol handles subpoenas.

Personally, I don't know how they handle them either.

And so if -- if that's going to be

the -- the motion, then I would request if -- if you

want to hear -- if you want an evidentiary hearing on

that kind of motion, I would request some additional

5
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SHAWNA J. MCINTOSH, CCR NO. 770
(702) 671-0691

5

time to subpoena additional witnesses.

THE COURT: Okay.

MR. MUELLER: May I proceed.

THE COURT: Well, let's see what we're going

to do.

MR. MUELLER: All right.

Defense would call to the stand

Trooper Luna.

THE COURT: Well, just give me a second. I'm

trying to figure out what we're going to do. The

State has mentioned that if we're going to go forward

with an evidentiary hearing, they would like to have

some time to perhaps call additional witnesses based

on this --

Let me ask Ms. Scheible, were you

aware of this prior to today's date?

MS. SCHEIBLE: I have read the transcript

from the previous --

THE COURT: Were you -- were you aware of

Mr. Mueller's motion?

MS. SCHEIBLE: No.

MR. MUELLER: Maybe my colleague could

refresh me. The transcript very clearly gives me

permission to renew the motion, correct?

THE COURT: Correct. But she wasn't --

6
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6

didn't get notice that you were going to renew it

today.

MS. SCHEIBLE: That's correct, Your Honor.

MR. MUELLER: All right. Why don't we ask

the trooper a few questions under oath and see what he

has to say. Maybe it's moot.

MS. SCHEIBLE: I -- I would just request that

you deny the motion without an evidentiary hearing.

MR. MUELLER: That's appropriate.

THE COURT: All right. Let's -- let's --

let's do this. Let's have a sidebar real quick.

(An off-the-record discussion was held at the bench)

THE COURT: All right. Are we going to go

forward with the evidentiary hearing; is that right?

MR. MUELLER: That's defense's pleasure,

Judge.

THE COURT: Okay. Let's go ahead.

Mr. Mueller, you can proceed.

MR. MUELLER: Thank you, Your Honor.

Trooper Luna. I thought it was Luna.

How do you pronounce it, sir?

THE WITNESS: Luna, sir.

MR. MUELLER: Luna. I apologize, sir. I've

got a client from China called Luna. Same four

letters, different pronunciation.

7
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7

THE COURT: Thank you.

Whereupon,

GREG LUNA,

having been first duly sworn to testify to the truth,

the whole truth, and nothing but the truth, was

examined and testified as follows:

THE CLERK: Thank you. Can you state and

spell your first and last name, please?

THE WITNESS: My name is Greg, G-r-e-g. Last

name, Luna. L-u-n-a.

THE CLERK: Thank you. You can have a seat.

THE COURT: Thank you.

MR. MUELLER: May I proceed, Your Honor.

THE COURT: Yes.

DIRECT EXAMINATION

BY MR. MUELLER:

Q. Trooper Luna, how long have you been with

Nevada Highway Patrol?

A. I've been with Nevada Highway Patrol for

three years.

Q. About three years. All right.

Now, did you -- have you been

8
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8

subpoenaed before to court?

A. For this case?

Q. In general, sir. Do you know -- are you

familiar with the procedures?

A. Yes, sir.

Q. All right. And you get handed a subpoena,

and you sign for a subpoena?

A. I get e-mailed a subpoena.

Q. Okay. And how do you acknowledge that you

have gotten the subpoena?

A. I don't acknowledge. I just get it. I print

it out, then I follow the instructions on the sheet.

For instance, if there is court, I will call the

number and see if it's going.

Q. Sir, the 17th of July of this year, you were

subpoenaed to court on this matter, correct?

A. I don't remember that.

Q. All right. Did you get a subpoena to be in

court on the 17th of July?

A. I do not recall.

Q. Did you sign a document acknowledging -- from

anybody in your chain of command -- you sign the

subpoena return and hand it back to someone

acknowledging that you would be in court?

A. I do not recall, sir.

9
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Q. Did anybody from the District Attorney's

office or from the Highway Patrol chain of command

talk to you about why you were not here on the 17th of

July?

A. No, sir.

Q. And from the 17th of July until this date,

has the subject -- until you walked into court

today -- has the subject of why you had not been

present on the 17th of July ever come up?

A. No, sir.

Q. Sir, you would not intentionally avoid going

to court with a subpoena when you've properly been

subpoenaed, correct?

A. No, sir.

Q. All right. So you didn't intentionally not

come, correct?

A. No, sir.

Q. All right. I mean, I -- I know you guys are

busy and you get tired sometimes, but you didn't take

out the subpoena and stuff it in your call box and

say, The hell with it, I'll catch a nap instead?

A. No, sir.

Q. Okay. So to the best of your knowledge, you

were never advised, subpoenaed, or had any reason to

believe you needed to be here in court on the

10
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17th of July?

A. Yes, sir.

Q. All right. Now, let me ask you a question,

Troop, I know you guys are allowed to carry personal

cell phones in your patrol cars?

A. You mean, just a personal phone in general --

Q. Yeah.

A. -- or a work phone?

Q. You're entitled to a work phone. You have a

phone in the car, right?

A. Yes, sir.

Q. All right. And if someone called up and

said, Hey. I need a witness here in court through

dispatch. Dispatch would have called you and -- and

talked to you over your cell phone, correct?

MS. SCHEIBLE: Objection, Your Honor. Calls

for speculation.

MR. MUELLER: All right. Well, let me

rephrase the question.

BY MR. MUELLER:

Q. Have you ever heard of dispatch calling

people on their cell phone and telling them to be in

court?

A. Dispatch, no. They would redirect me to

somebody else.

11

PA000123



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SHAWNA J. MCINTOSH, CCR NO. 770
(702) 671-0691

11

Q. All right. But they would -- they would

refer your phone call to -- you can receive calls

while you're on duty, correct?

A. Yes, sir.

Q. All right. And what shift are you working

these days?

A. Graveyard, sir.

Q. Graveyard. And what are the hours of

graveyard? I know it varies a little bit.

A. 10 p.m. to 8 a.m.

Q. That's pretty rough. Are you -- you're the

junior guy?

A. I just like graveyard.

Q. You like graveyard. Okay. Good for you.

All right.

And so when do you normally sleep?

A. About eleven to five.

Q. About eleven in the afternoon until five in

the afternoon?

A. Eleven in the morning until five.

Q. That's when you get your sleep.

And you don't have any recollection of

why you weren't here on the 17th of July?

A. No, sir.

Q. All right.

12
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MR. MUELLER: I have nothing further.

THE COURT: Ms. Scheible.

CROSS-EXAMINATION

BY MS. SCHEIBLE:

Q. Officer Luna, how do you get your work

e-mail?

A. I go on to a work computer, I log on to

bud lug tach (Phonetic). And then that's my e-mail.

Q. Do you get your e-mails on your phone?

A. No.

Q. Do you receive subpoenas by e-mail?

A. Yes.

Q. How frequently would you say?

A. Maybe two times a month.

Q. Okay. And what do you do when you get a

subpoena by e-mail?

A. The e-mail has an attachment of the subpoena.

I open it up. I print it out. I put it on, like, a

desk. And then I put the date of the court on my --

like, my little calendar at home so I know when it's

going to be on.

Q. Okay. Is that what you did in preparation

for today's hearing?

A. Yes, ma'am.

13
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Q. Do you have that subpoena with you?

A. Yes, ma'am. I gave it to you.

Q. You gave it to me?

What courtrooms do you get subpoenas

to?

A. Las Vegas Justice and Las Vegas Municipal

Court.

Q. What about Henderson?

A. Very rarely.

Q. Okay. That attachment on the e-mail, do you

know what kind of document it is? Word? Pdf? Excel

spreadsheet?

A. I think it's a pdf, but I'm not entirely

sure.

Q. Okay.

MS. SCHEIBLE: May I approach your clerk to

have this marked.

THE COURT: Yes.

MS. SCHEIBLE: Actually, let me get two.

(State's Proposed Exhibit Nos. 1 and 2

were marked for identification)

MS. SCHEIBLE: Showing defense what's been

marked as State's Exhibits 1 and 2.

May I approach the witness,

Your Honor.

14
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THE COURT: Yes.

BY MS. SCHEIBLE:

Q. I'm showing you what's been marked as

State's Exhibits 1 and 2. Do you recognize these

documents?

A. Yes, ma'am. I recognize these documents.

Q. Can you tell the Court what they are?

A. These are subpoenas that I would receive

from -- on the e-mail. And I would print it out and

mark it.

Q. Okay. And what's the date on Exhibit No. 1,

the court date?

A. Exhibit -- it's 5:32 p.m.

Q. What's the date?

A. The date is the 16th day of September, 2019.

Q. And what about Exhibit 2?

A. Exhibit 2 is the 17th day of July, 2019.

Q. And are these fair and accurate reflections

of the type of subpoenas that you normally receive?

A. Yes, ma'am.

Q. Anything different about either one of them?

A. No, ma'am.

Q. Okay. And is there a little box at the

bottom that has some additional information in it from

NHP Services?

15
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A. Yes, ma'am.

Q. And do you normally see that on your

subpoena?

A. Yes, ma'am.

Q. So are these very standard subpoenas that you

would receive via e-mail?

A. Yes, ma'am.

MS. SCHEIBLE: I move for admission of

State's 1 and 2.

MR. MUELLER: Well, specifically, as examples

of subpoenas, I don't have any objection. But he's

never been -- it's never been established that he's

ever seen the one from the 17th of July.

THE COURT: Go ahead and ask him.

BY MS. SCHEIBLE:

Q. Have you seen the one on the right -- have

you seen Exhibit No. 2 before?

A. I've seen the same subpoena, but I've never

seen the date. I -- I can't verify if I've seen it

before or not.

MR. MUELLER: With that proviso, that they

are generally generic samples of subpoenas in the

subpoenaing process, I have no objection. But it's

not for -- and the defense does object for the

admission that he did receive the one on the 17th of

16
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July which he's not testified to.

THE COURT: Well, I think that would be my

determination, but Ms. Scheible?

MS. SCHEIBLE: Your Honor, in that case, I'm

going to need additional time to subpoena additional

witnesses.

MR. MUELLER: I have no further witness --

questions for the trooper. I -- and defense has no

further questions for this -- for the hearing.

The law on this point is very clear.

I -- we've already covered the grounds that would need

to be --

THE COURT: Well, let's go ahead and cover

it.

MR. MUELLER: All right. Thank you,

Your Honor.

If the Court may recall -- or maybe I

do have a few years on you -- I started the DUI team.

The law is actually very clear. I still have burned

in my brain serving subpoenas at one and two in the

morning in front of the Clark County Courthouse, the

old one.

The laws in Nevada is service of

subpoena is effective under only -- only two, and only

two conditions. One, somebody personally hands them

17
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the subpoena, and they sign for it, which is the way

we had to do it. And then about 10 years after that,

maybe 15 years ago, they added a statute that says if

you call someone -- if I call the trooper, Hey, Troop.

We've got court tomorrow. Did you get your subpoena?

Oh, yeah. You mailed it to me. I got it. I'll be

there. Telephone service is also good.

Those are the two ways that are -- and

that's the only two ways this case doesn't get

dismissed, if the State can establish either one of

those two services. Number one, he didn't sign for

it. He said he didn't sign for it. No one in his

chain of command gave him a subpoena. He did not get

subpoenaed the old-fashioned, old-school way. So

number two is, did someone talk to him on the phone or

acknowledge that he got the subpoena? He still hasn't

testified anything about that.

What we have is a document called

NHP Services. Okay. That's wonderful. But law

exists -- law in courts exist to prevent the citizens

being taken advantage of by government and government

convenience. It doesn't matter at this point what she

adduces. That's one of two ways that service is

effective. And she can't establish it. The trooper's

already foreclosed both ways. So she can come in and

18
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establish, Well, we normally do it this way. We

normally do it that way. The law is the law.

I assure you I've spent many days

arguing what the law should be, but that's not what my

job is. My job is to enforce the law as it's written.

And as it's written, it says one of two ways, neither

of which has been established. It doesn't matter what

else she says. It doesn't matter what -- how

convenient the system is. It doesn't matter what its

error rate is. It does not matter. He didn't get

served one of two valid ways. And the State did not

have reason to believe he was going to be here.

The Bustos granted by the Court over

objection on the 17th of July isn't appropriate. I

renew my motion to dismiss.

THE COURT: It appears to me that the State

did satisfy it. But I'd like to have this briefed

because this is a new issue that is going forward.

And I've never heard this issue before. And it sounds

like if it is one of two, I think one of the two

prongs has been satisfied.

Go ahead, Ms. Scheible.

MS. SCHEIBLE: If I could just be heard

briefly, Your Honor? The -- the legal requirement is

that personal service be made. And in the modern era

19

PA000131



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SHAWNA J. MCINTOSH, CCR NO. 770
(702) 671-0691

19

of e-mail, we have e-mail accounts that can only be

accessed by the person who has the password. And

staff everywhere, NHP officers included, are

instructed on who to share that password and who not

to share that password with. The -- NHP has a system

in place that provides for personal service via

e-mail. Because our technology is advanced enough

today that NHP has the capability to e-mail a subpoena

personally to an officer and be ensured that that

subpoena has gone to that officer, that officer alone,

and directly to that officer. Once they do that, they

communicate back to the DA's office that they have

served that subpoena on that officer.

And that is the proof that I brought

with me today in the subpoena return that shows that

NHP did its part to inform Officer Luna of the hearing

on the 17th of July. And they did their part to tell

us that he was going to be here. That there was a

breakdown somewhere in that communication, somewhere

in the scheduling, that Mr. Luna failed to appear is

not the point here. The point is that he was properly

served, and he simply failed to get to the courthouse.

And I understand if you want

additional briefing on the matter. I would be willing

to do that, but I think that as far as the overarching
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policy goals of the service statute and of the

criminal statute, we have satisfied them here. The

point isn't to keep -- the point is not to keep people

from being prosecuted due to technical issues in an

electronic subpoena system, the point is to make sure

that the State is meeting its burden to inform

officers when they have to be present and doing what

is practical and what is ordinary practice in order to

get those officers here, which is what we've done.

Again, I think that we will be able to

show that personal service was effectuated on

Officer Luna, given the time to further speak with him

and to further speak with the appropriate

administrative agents at NHP. And I would ask for

that time to do that if you're not inclined to

grant -- if you're not inclined to deny the motion at

this time.

THE COURT: Mr. Mueller.

MR. MUELLER: My colleague actually makes no

meaningful effort to avail herself of the law.

Now, just Sunday I had brunch with a

guy who wants to run for the State Assembly. It's a

wonderful job, a great occupation.

But that's not this case. What she

wants the law to be is not what it is. What the law

21
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is is there's two mechanisms, and only two, to

effectuate service, personal service or acknowledgment

via the phone. Neither was present. She can't

explain why he wasn't served. He doesn't deny he

wasn't served. He's got no recollection of being

here.

The State did not exercise due

diligence to be ready to go. This is willful right

indifference to the rights of the defendant. The

motion should be granted. This case should be

dismissed.

Now, if she wants to run for State

Assembly, I think she'd be a very fine State

Assemblywoman.

THE COURT: Well -- and I appreciate that.

I'll be honest with you. I think we went through a

lot of this the last time. And the arguments that

Ms. Scheible made, I think, were the arguments that I

was looking at this from the standpoint of the

requirements. And I believe that they have been

satisfied. I think service is -- the issue of service

has been addressed.

But if you would like additional time

to brief it --

MR. MUELLER: Yes, Judge. I would accept
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your offer.

THE COURT: But -- well, Ms. -- so this isn't

Ms. -- this isn't -- this is your motion. And

Ms. Scheible just learned about it today, as I did,

understanding that I did say you could renew it, but I

wasn't aware that you were going to renew it until

just now.

MS. SCHEIBLE: I'm just a little bit confused

by your ruling. Is it that we have met the burden and

you will deny the motion?

THE COURT: I believe that service has been

fine and I properly ruled at the last hearing. And

the arguments that you made were what I considered to

be good service on the subpoena. But if you would

like time to have that briefed which, an issue like

this, I think probably is maybe a good idea. But if

you don't --

MS. SCHEIBLE: I'm not seeking to brief the

issue, Your Honor.

THE COURT: Okay.

MR. MUELLER: I -- respectfully, Judge, I

am -- and to my colleague, I am on rock-solid ground

here. I take -- if -- if -- coming in now that I know

he's verified the facts that I understood them on the

previous occasion. And I can bring you in the law.
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And I believe that will end up in a dismissal for

Ms. Plumlee. That's what's appropriate here.

And if you would -- I'd like a day or

two to put this transcript -- daily transcript

together and make a motion to dismiss.

THE COURT: And -- I guess, you know, part of

my concern is we've been trying to go forward with

this proceeding. The difference is we're looking at a

trial. And I'm trying to proceed on these matters.

And it seems like we've been delayed for quite some

time. I did mention that at sidebar. This case is

over a year old at this point. And we've been trying

and trying and trying to proceed on this. And it

seems like we have some roadblocks.

You know what, let's do this. Let's

do this. Let's go ahead and continue it for a period

of two weeks. I'm going to continue the trial. I'm

not going to continue to do an evidentiary hearing and

then continue it for a trial because we've been taking

way too much time on this already. I'll give you both

an opportunity to submit your briefs that I can

review.

If you would like to call any

additional witnesses, Ms. Scheible, you are more than

welcome to do that. I think that's only fair in these
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proceedings, based on the fact that you just found out

about it about -- what -- ten minutes ago? So did I.

MS. SCHEIBLE: That's fine, Your Honor. I'm

just wondering -- procedurally, is there any reason

that we couldn't go forward with the trial today? And

then if she's convicted, asking that the trial --

Mr. Mueller could renew his motion for a dismissal on

the same grounds, and it could be reviewed

post-conviction.

MR. MUELLER: I'm satisfied with the Court's

ruling.

THE COURT: Yeah. And we're -- we're going

to proceed this way.

MS. SCHEIBLE: Okay.

THE COURT: And I'll explain that to you at

sidebar.

MS. SCHEIBLE: Okay.

THE CLERK: October 1st at 9:30.

MR. MUELLER: Madam Clerk and Judge, if I can

get just an additional week? I have taken -- agreed

to take my kids back to the old country. I'm flying

my two oldest kids back --

THE COURT: Yeah. I don't want to interfere

with that.

MR. MUELLER: -- to Munich for the last
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weekend of September for Oktoberfest.

THE COURT: That's fine.

THE CLERK: October 7th --

MR. MUELLER: That's fine. I'll get one of

my lawyers to write a brief.

THE CLERK: -- at 9:30.

THE COURT: We just moved it from the 1st to

the 2nd?

THE CLERK: The 7th.

THE COURT: Oh, 7th. Okay. Okay. I was

going to say, I didn't know he can do that.

Trooper, thank you very, very, very

much for being here. I apologize for the delay.

Thank you.

And if I can have a sidebar?

MR. MUELLER: Certainly.

And, Madam Court Reporter, if it's not

too much trouble, can I get a copy of the 17th of

July's hearing and today's hearing?

THE COURT REPORTER: I'll let Lisa know about

the July date. And then I'll call your office, and we

can figure out an estimate.

THE COURT: And I thought you had that,

Craig, because I've got it.

MR. MUELLER: Okay.
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Maybe you can run off a copy then.

(An off-the-record discussion was held at the bench)

THE COURT: Let's go back on the minutes of

Jennifer Plumlee. She is to abstain from any

consumption of any alcoholic beverage of any kind.

MR. MUELLER: Not a problem, Judge. She's in

the Moderate Offenders Program. She's been doing

random UAs almost every day for a year. And she's

great -- making great progress.

THE COURT: Thank you.

(Proceedings concluded)

--o0o--

Attest: Full, true, and accurate transcript of

proceedings.

/s/ Shawna J. McIntosh_________

Shawna J. McIntosh, CCR No. 770

/ acknowledge [3] - 8:9, 8:11, 17:16
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Criminal Appeal COURT MINUTES March 26, 2020 

 
C-20-346852-A Jennifer Lynn Plumlee, Appellant(s) 

vs 
Nevada State of, Respondent(s) 

 
March 26, 2020 3:00 AM Motion for Order 

Extending Time 
 

 
HEARD BY: Scotti, Richard F.  COURTROOM: RJC Courtroom 03B 
 
COURT CLERK: Elizabeth Vargas 
 
PARTIES  
PRESENT: 

Minute Order- No parties present. 

 
JOURNAL ENTRIES 

 
- The Court GRANTS Appellant's Motion for Order Extending Time. Given the Court's continued 
efforts to combat and accommodate the issues presented by the COVID-19 pandemic, the February 
14, 2020 Notice of Hearing is amended as follows; a new Notice of Hearing/Scheduling Order will 
NOT be issued: 
 
 Appellant s Opening Brief            Thursday, April 23, 2020 
 Respondent s Brief                         Wednesday, May 13, 2020 
 Appellant s Reply                          Wednesday, May 27, 2020 
 Appeal Hearing/Argument         Thursday, June 11, 2020 
 
Appellant to prepare the Order.  
 
CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Elizabeth Vargas, 
to the following: motions@clarkcountyda.com; Melanie.scheible@clarkcountyda.com; 
receptionist@craigmuellerlaw.com. //ev  4/3/20 
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BREF 
CRAIG A. MUELLER, ESQ. 
Nevada Bar No. 4703 
MUELLER & ASSOCIATES, INC 
723 S. Seventh St. 
Las Vegas, NV 89101 
Office (702) 388.0568 
Fax (702) 940.1235 
Attorney For Appellant 
 

 DISTRICT COURT  
CLARK COUNTY, NEVADA 

 
 

JENNIFER PLUMLEE,                          ) 
                                                                 ) 
                             Appellant,                   )          CASE NO:      C-20-346852-A 
                                                                 )            
vs.                                                             )         DEPT NO:       II 
                                                                 ) 
THE STATE OF NEVADA,                   ) 
                                                                 ) 
                            Respondent.                 ) 
 

APPELLANT’S OPENING BRIEF 
 
          Appellant JENNIFER PLUMLEE, by and through her attorney of record  
 
CRAIG A. MUELLER, ESQ., hereby submits the attached as and for her  Opening Brief. 
 
DATED this 23rd day of April, 2020. 
 
 
 ___/s/Craig A. Mueller______ 
  CRAIG A. MUELLER, ESQ. 
  Attorney For Appellant 
 
 
 
 
 
 
 
 
 
 

Case Number: C-20-346852-A

Electronically Filed
4/23/2020 5:11 PM
Steven D. Grierson
CLERK OF THE COURT
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STATEMENT OF THE ISSUES 
 

A. Did The Justice Court Commit Reversible Error When It Denied Defendant’s 
Motion To Dismiss?  

  
B. Did The Justice Court Commit Reversible Error When It Admitted The 

Intoxilyyzer 8000 Breath Strip?  
 

PROCEDURAL HISTORY 
 

          On October 7, 2019, Appellant JENNIFER PLUMLEE was convicted of  
 
DRIVING UNDER THE INFLUENCE (Misdemeanor-NRS 484C.110, 484C.400, 484C.105)  
 
after a bench trial in Henderson Justice Court.  She timely filed her Notice of Appeal.  The  
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transcript of the trial was received by counsel on February 26, 2020. 
 

STATEMENT OF FACTS 
 

          According to the testimony presented at trial, on a lay witness testified that on September  
 
10, 2018, he was stopped for a traffic light exiting 215 onto Green Valley Parkway in Henderson,  
 
Nevada.  A black sedan passed his vehicle, ran the red light, struck the center median, drove on  
 
the wrong side of the road and struck an electrical pole.  TT pp. 23-25:1-8.  The witness saw a  
 
woman exit from the driver’s seat and fall to the ground.  He was too far away to be able to  
 
identify the person.  He believed the individual was a woman because she was wearing a dress.   
 
TT pp. 25-27:1-20.  The individual got back in the car and continued driving, eventually coming  
 
to a stop on the on ramp to the 215.  The witness called 911 and flagged down an HPD cruiser. 
 
          NHP Trooper Luna testified that he was dispatched to the scene.  He made contact with  
 
Appellant.  He testified that he could not smell alcohol, only prepared food that was bagged up in  
 
the car.  TT 51:22-25.  Later he did smell alcohol on her breath and that her eyes appeared  
 
glassy, bloodshot and watery.  TT 52:4-10.  She performed the horizontal gaze nystagmus test,  
 
failing with six of six clues.  TT 55:1-6.  Trooper Luna had Appellant perform a preliminary  
 
breath test.  The State did not move to admit the results of the preliminary breath test.  Trooper  
 
Luna placed Appellant under arrest.  At the Henderson Detention Center, Trooper Luna used the  
 
Intoxilyzer 8000 to administer two breath tests to Appellant.  The first test came back with a  
 
BAC of .161.  The second test came back with a BAC .155.  The State eventually conceded that  
 
the breath tests were not performed within two hours but closer to three hours after Appellant  
 
was driving.  TT 115:7-10. 
 
          The State called Darby Lanz to testify about calibration of the particular Intoxilyzer 8000  
 
machine used to test Appellant.  Ms. Lanz is a forensic scientist and forensic analyst of alcohol  
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with the Las Vegas Metropolitan Police Department’s forensics laboratory.  She is in charge of  
 
managing and calibrating 34 evidential instruments in four counties in Nevada.  TT 81:9-19.  She  
 
is neither a toxicology physician nor does she have a Master’s degree in toxicology.  TT 108:3- 
 
14. 
          In addition to testimony regarding the calibration and maintenance of the Intoxilyzer 8000,  
 
the State elicited the following testimony over defense counsel’s objection: 
 
           Q: I want to repeat my question which is, is there any way that somebody  
                with three hours after consuming their last drink can have a blood alcohol 
                content of .155 and not have had a blood alcohol content of --I’m sorry-- 
                breath alcohol content of over .08 when they had their last drink? 
            A: The only way that would be possible is if they drank a large amount of  
                 alcohol and then were pulled over immediately thereafter.  So the alcohol  
                 would still be in their stomach and not in their system yet.  So they could 
                 still be below the legal per se, and then while in custody for whatever amount 
                 of time, since it takes 30 to 90 minutes for alcohol to be absorbed to that  
                 quantity to get to the peak and then to start eliminating whatever time frame 
                 later, that would be the way.  They would had to have been consuming it right  
                 before the stop or immediately preceding it. 
            Q: Okay.  So if somebody was, let’s just use easy timeframes, if someone was  
                 pulled over at midnight and their blood alcohol or their breath alcohol content 
                 was .07, then you’re saying that if they had just finished a fifth, that their blood       
                 alcohol or their breath alcohol continued to rise after that time and then continued  
                 to rise after that time and then continued and then started falling after that time? 
             A: Absolutely.  If they have alcohol they had just consumed. So it’s still being held 
                  in their stomach.  Alcohol is absorbed mainly through the upper intestine.   
                  That’s where it’s easiest and best absorbed. So if there is –like I mentioned  
                  earlier, absorption varies depending on food.  If they had dinner and then drank, 
                  the alcohol would take longer to get into the system because there would be food  
                  in the way and absorbing something.  So that’s why it’s hard to anticipate an    
                  absorption rate. 
                  But if they had drank --an entire fifth wouldn’t be necessary, like you mentioned  
                  --but a quantity of alcohol, while it was still in their stomach and then were  
                  pulled over, that’s not affecting them yet.  They would have had it in their 
                  stomach and then if kept roadside say three hours or whatever the transport time  
                  was, three hours is plenty of time for all that to be consumed, and you’d hit your 
                  peak and start to eliminate since you’re no longer consuming alcohol. 
              Q: Okay. 
              A: So a three-hour time frame, with that specific scenario, is possible. 
              Q: So could end up with still .155 at the end of three hours? 
              A: Absolutely.  It all depends on how much we’re talking and the height,  
                   weight, the gender, a bunch of information like that because it’s all based 
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                   on the math I would use is based on studies and standards that are out there.  
                   It’s all an estimate. 
TT 101:13-25, 102:1-25, 103:1-21. 
 

STANDARD OF REVIEW 
 

A reviewing court reviews a lower court’s legal conclusions de novo and the lower  
 
court’s factual findings for clear error.  Lamb v. State, 127 Nev. Adv. Op. 3, 251 P.3d 700  
 
(2011);  Rosky v. State, 121 Nev. 184, 190, 111 P.3d 690, 694 (2005). 
 

ARGUMENT 
 

A. The Justice Court Committed Reversible Error When It Denied Defendant’s 
Motion To Dismiss.  

 
          NRS 174.315 states in relevant part: 
 
            Issuance of subpoena by prosecuting attorney or attorney for defendant;  
              promise to appear; informing witness of general nature of grand jury’s inquiry;  
              calendaring of certain subpoenas. 
            1. A prosecuting attorney may issue subpoenas subscribed by the prosecuting 
                attorney for witnesses within the State, in support of the prosecution or  
                whom a grand jury may direct to appear before it, upon any investigation 
                pending before the grand jury…. 
            4. A peace officer may accept delivery of a subpoena in lieu of service, via  
                 electronic means, by providing a written promise to appear that is transmitted   
                 electronically by any appropriate means, including, without limitation, by  
                 electronic mail transmitted through the official electronic mail system of the 
                 law enforcement agency which employs the peace officer. 
 
          NRS 289.027 states: 
 
              Law enforcement agency required to adopt policies and procedures concerning 
               service of certain subpoenas on peace officers. 

1. Each law enforcement agency shall adopt policies and procedures that provide  
for the orderly and safe acceptance of service of certain subpoenas served  
on a peace officer employed by the law enforcement agency. 

             2. A subpoena to be served upon a peace officer that is authorized to be served  
                  upon a law enforcement agency in accordance with the policies and  
                  procedures adopted pursuant to subsection 1 may be served in the manner  
                  provided by those policies and procedures. 
 
          Before the start of the trial on October 7, 2019, defense counsel renewed a motion to  
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dismiss he had made at other hearings.  On July 17, 2019, the State requested a continuance of  
 
trial due to the fact that the State’s main witness, Trooper Luna of the Nevada Highway Patrol,  
 
failed to appear.  This motion was renewed on September 16, 2019, the State, as reflected by the  
 
transcript of the July 17 hearing and a following hearing on this matter held September 16, 2019,  
 
failed to properly serve a subpoena on Trooper Luna, leaving him unaware he was supposed to  
 
appear at the July 17 hearing.  Because the State failed to meet its duty to be prepared to present  
 
its case, and given its failure to properly subpoena Trooper Luna, the State cannot show good  
 
cause for its inability to present a case at the July 17 hearing, the charge[s] against Defendant  
 
should be dismissed.  
 
          Bustos v. Sheriff, 87 Nev. 622, 491 P.2d 1279 (1971) established the principle that a  
 
“prosecutor should be prepared to present his case to the magistrate or show good cause for his  
 
inability to do so.”  In Clark v. Sheriff, 94 Nev 364, 580 P.2d 472 (1978) the Supreme Court of  
 
Nevada ordered the district court to issue a writ of habeas corpus where the magistrate had acted  
 
beyond his authority in granting a continuance in violation of the jurisdictional procedural  
 
requirements of Hill and Bustos.  As stated in Bustos, “[t]he business of processing criminal  
 
cases will be frustrated if continuances are granted without good cause.”  Bustos, 87 Nev. at 624,  
 
491 P.2d at 1280.  Failure to cause subpoenas to be properly issued and properly served upon  
 
witnesses does not demonstrate good cause.  Hill, 85 Nev. at 235, 452 P.2d at 918.  Trooper  
 
Luna’s testimony at the September 16, 2019 hearing, combined with the fact that he clearly did  
 
not provide a written promise to appear, makes clear that not only did the State fail to properly  
 
subpoena Trooper Luna, the State failed to notify him in any way of the July 17 hearing.  The  
 
State’s sending out a request to appear, not receiving a written promise back from Trooper Luna,  
 
and then not following up, simply fails to comply with the relevant statute.  This failure by the  
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State does not meet the standard of proper diligence or good cause.  Since in the current case the  
 
prosecution failed to properly issue and serve a subpoena, the prosecution is not in compliance  
 
with the standards of Bustos and Hill, and the charges against defendant should be dismissed. 
 

B. The Justice Court Committed Reversible Error When It Admitted The Intoxilyzer 
8000 Breath Strip.  

 
          NRS 484C.110 states in relevant part:   
 
              Unlawful acts; affirmative defense; additional penalty for violation committed  
              in work zone or pedestrian safety zone.  
              1. It is unlawful for any person who: 
              (a) Is under the influence of intoxicating liquor; 
              (b) Has a concentration of alcohol of 0.08 or more in his or her blood or breath; or 
              (c) Is found by measurement within 2 hours after driving or being in actual  
                     physical control of a vehicle to have a concentration of alcohol of 0.08 or  
                     more in his or her blood or breath, to drive or be in actual physical control 
                     of a vehicle on a highway or on premises to which the public has access…. 
 
          In State v. Bobby Armstrong, 127 Nev. Adv. Op. 84, 267 P.3d 777 (2011), a blood test  
 
taken more than two hours after the vehicle stop was excluded.  There, as here, the State tried to  
 
introduce evidence of retrograde extrapolation to establish the defendant’s BAC at the time of  
 
the stop.  The District Court ruled the evidence inadmissible and the Supreme Court agreed.  Id.  
 
In doing so, the Supreme noted that reliable retrograde extrapolation calculation requires  
 
consideration of a variety of factors. 
 
                The following factors are relevant to achieving a sufficiently reliable 
                retrograde extrapolation calculation: (1) gender, (2) weight, (3) age,  
                (4) height, (5) mental state, (6) the type and amount of food in the  
                stomach, (7) type and amount of alcohol consumed, (8) when the last  
                alcoholic drink was consumed, (9) drinking pattern at the relevant time, 
                (10) elapsed time between the first and last drink consumed, (11) time  
                elapsed between the last drink consumed and the blood draw, (12) the 
                number of samples taken, (13) the length of time between the offense  
                and the blood draws, (14) the average alcohol absorption rate, and  
                (15) the average elimination rate.  
 
State v. Bobby Armstrong, 127 Nev. Adv. Op. at 12, 267 P.3d at 783. 
 

PA000153



 

9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

          LVMPD chemist Lanz identified these same factors, and acknowledged that she  
 
could not testify to these factors. TT 103:1-21.  Thus, not only was her testimony as to  
 
Appellant’s breath alcohol content outside her area of expertise, but it lacked sufficient  
 
foundation and was improperly admitted. 

 
CONCLUSION 

 
         Based on the foregoing, Appellant Jennifer Plumlee’s appeal must be granted, and her  
 
conviction vacated. 
 
Respectfully SUBMITTED this 23rd day of April, 2020. 
 
 ____/s/Craig Mueller_______ 
  CRAIG A. MUELLER, ESQ. 
  Attorney For Appellant 
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AFFIRMATION PURSUANT TO NRS 239B.030  
 

          I, Craig A. Mueller, Esq., do hereby affirm that the preceding APPELLANT’S OPENING  
 
BRIEF in Eighth Judicial District Court, case number C-20-346852-A, Dept. II, does not contain  
 
the social security number of any person. 
 
DATED this 23rd day of April, 2020. 
 
 ____/s/Craig A. Mueller___________ 
 CRAIG A. MUELLER , ESQ. 
 
 
 

CERTIFICATE OF ELECTRONIC SERVICE 
 

          I certify that a copy of Appellant’s Opening Brief was served through the court clerk’s  
 
Odyssey Efile/Eservice network on April 23, 2020, to: 
 
                                                                         MELANIE SCHEIBLE, ESQ. 
                                                                         Deputy District Attorney 
                                                                         Clark County District Attorney’s Office 
 
                                                                  BY: _/s/Rosa Ramos 
                                                                          Senior Criminal Paralegal 
                                                                          Mueller & Associates 
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CLARK COUNTY, NEVADA 
 

THE STATE OF NEVADA, 
 
    Plaintiff, 
 
  -vs- 
 
JENNIFER PLUMLEE, 
#1410679  
 
              Defendant. 

 

CASE NO: 

DEPT NO: 

C-20-346852-A 

II 

 
STATE’S RESPONSE TO DEFENDANT’S OPENING BREIF 

 
DATE OF HEARING:  JUNE 11, 2020 

TIME OF HEARING:  9:00 AM 
 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through MELANIE SCHEIBLE, Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Response to Defendant’s Opening Breif. 

This Response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

// 

// 

// 

// 

// 

Case Number: C-20-346852-A

Electronically Filed
5/13/2020 5:02 PM
Steven D. Grierson
CLERK OF THE COURT

PA000156



 

2 

P:\SCHEIBLEM\MOTION WORK\RSPN C346852 A.DOCX 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

Appellant was arrested in the instant case on September 19, 2018 for Driving Under the 

Influence and Failure to Maintain Lane and released from custody shortly thereafter.  The 

State filed a criminal complaint on or about December 15, 2018 and Appellant was arraigned 

on February 5, 2019.  Appellant’s non jury trial was first schedule March 26, 2019.   

 At the time of Appellant’s arrest she had already been adjudicated guilty of Driving 

Under the Influence – 1st Offense in Henderson Municipal Court Case 17CR009539, and that 

case remained open. Prior to the non jury trial in the instant case, a Chief Deputy District 

Attorney discussed this case with her Appellant’s attorney at the time, Christina Hinds, and 

the case was “called off” as the parties had reached a negotiation.  A subsequent date was set 

for Appellant to enter her plea on April 10, 2019. On April 10, 2019, Appellant indicated she 

changed attorneys and another date was set for a status check on the confirmation of counsel 

for April 25, 2019.   

 On April 25, 2019 Susana Reyes appeared on behalf of Craig Mueller and yet another 

status check was set for May 13, 2019.  On May 13, 2019, Appellant rejected the previous 

negotiations and a non jury trial was scheduled for July 17, 2019.   

 While the instant case was pending, on or about June 18, 2019, Appellant’s sentence 

was modified in the Municipal Court Case, 17CR009539 to require that she complete the 

Moderate Offenders Program through Las Vegas Justice Court.  

 On July 17, 2019 the State moved for a continuance of the non jury trial  in the instant 

case pursuant to Bustos v. Sheriff, Clark County, 87 Nev. 622, 623, 491 P.2d 1279, 1280 

(1971).  The motion was granted and the trial was re-set for September 16, 2019. 

 On September 16, 2019, Appellant moved to dismiss the case on the grounds that the 

previous motion to continue had been granted in error.  The Court offered Appellant the 

opportunity to brief her argument in writing, and the non jury trial was re-set again to October 

7, 2019.  
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 On October 7, 2019, Appellant’s motion to dismiss was denied and she proceeded to 

trial. Appellant was found guilty of Driving Under the Influence and Failure to Maintain Lane 

following the trial. A date was set for formal adjudication and sentencing of November 19, 

2019. Appellant was adjudicated guilty of Driving While under the Influence – Second 

Offense, and Failure to Maintain Lane in the instant case on November 19, 2019. Appellant 

subsequently filed her Notice of Appeal Opening Brief.  The State’s Reply follows.  

STATEMENT OF FACTS 

 On September 10, 2018, Jennifer Plumlee (“Appellant”) was driving along Green 

Valley Parkway near the 215 in Henderson Nevada. 10/7/19 Non Jury Trial Transcript (NJTT) 

at 23. After running through a red light, she hit and jumped over the center median smashing 

into an electric pole, head on. Id at 24-25.  Appellant opened the driver’s side door, stumbled, 

and fell to the ground as she tried to exit her vehicle. Id at 26.  Appellant eventually stood, 

surveyed her vehicle and got back in the driver’s seat. Id at 27. She continued to press the gas 

pedal, causing her back wheels to turn, though the vehicle could not move because it has 

already collided with the pole. Id at 29. The car eventually slid backwards and Appellant 

maneuvered around the pole into the center of an intersection. Id at 30.  Another concerned 

driver called 911 and flagged down a law enforcement officer who conducted a stop of the 

vehicle on the 215 heading westbound. Id  at 32-35, 51.  Shortly after, NHP Officer Greg Luna 

arrived and took over the investigation. Id at 44. Appellant had Chinese food in the passenger 

seat of her car, which Officer Luna immediately smelled upon approaching the vehicle. Id at 

51.  Upon inquiry, Appellant was adamant that she was heading home in the eastbound 

direction, despite being on the west bound freeway.  Id at 51.  Officer Luna observed her eyes 

to be glassy and smelled alcohol on her breath once was closer to her in physical proximity.  

Id at 52.  

 Officer Luna conducted a Horizontal Gaze Nystagmus test, on which Appellant 

exhibited six out of six clues of impairment.  Id at 54-55.  He then administered a preliminary 

breath test, which showed Appellant’s Breath Alcohol Content to be above .08. Id at 58. 

Officer Luna then placed Appellant under arrest for Driving Under the Influence and 
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transported her to Henderson Detention Center. Id at 59-60. At Henderson Detention Center, 

Officer Luna administered a Breath Alcohol Content test using the Intoxilyzer 8000.  Id at 60. 

The test – administered at 12:19 AM and 12:22 AM September 11, 2019 – showed her breath 

alcohol content to be .161 and .155, respectively.  

ARGUMENT 

I. The Court did not Err in Denying Appellant’s Motion to Dismiss 

In the instant case the trial court granted the State Motion to Continue (based on the Bustos 

decision) on July 72, 2019.  Subsequently, the court allowed Defense to argue a “Motion to 

Dismiss” on September 16, 2019, and again on October 7, 2019, alleging the same arguments 

at the previous Motion to Continue.  On October 7, 2019, the court denied the “Motion to 

Dismiss,” essentially, affirming its own prior decision to grant the motion to continue.  

Therefore, the question here of whether the motion to dismiss was improperly denied and 

whether the motion to continue was improperly granted are one and the same.  The Nevada 

Supreme Court has weighed in many times on the requirements for the State to show good 

cause for a continuance, and those standard apply in the instant case.  

Good cause requires that  the State “exercised reasonable diligence to secure [a witness’s] 

attendance at trial [and]…. What constitutes reasonable efforts to procure a witness's 

attendance must be determined upon considering the totality of the circumstances.” Hernandez 

v. State, 124 Nev. 639, 650, 188 P.3d 1126, 1134 (2008) citing Sheriff, Clark County v. 

Terpstra, 111 Nev. 860, 899 P.2d 548 (1995) 

 Therefore, it is relevant to note the particular facts and circumstances surrounding 

Appellant’s case.  Approximately four months after Appellant’s arraignment, and almost six 

months after the incident in question, her case was set for a non jury trial for the second time.  

More than a month before that trial date, on June 3, 2019, the State caused a subpoena to be 

issued for NHP Trooper Greg Luna’s appearance.  And, sometime before July 17, 2019 NHP 

arrest services sent a return to the State indicating that the subpoena has been served on Officer 

Luna on June 18, 2019. Subsequently, when Officer Luna was not present in court on July 17, 
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2019, the State represented to the Court that it has made reasonable efforts to secure his 

appearance and requested a continuance for good cause.  

 Given these facts – of which the lower trial court had been fully apprised – the State 

acted reasonably. After numerous continuances – including a previous trial date – and nine 

months having passed since the incident occurred, and Appellant having been out of custody, 

enjoying the benefit of participating in Henderson Municipal Court’s Moderate Offender 

Program, there was no prejudice to Appellant caused by the granting of the continuance. 

10/7/19 NJTT at 130-135. In fact, when given the opportunity to proceed to trial on September 

16, 2019, it was Appellant who requested the matter be delayed, over the State’s objection.  

9/16/19 Transcript at 24.  

 To offer context: in the seminal case in which the court found the State’s actions to be 

unreasonable an out-of-state, lay witness, who had never been served a subpoena, failed to 

appear on the first day of a jury trial.  Rather than seek to procure her attendance through a 

material witness warrant, the State sought (and was allowed) to introduce her testimony from 

preliminary hearing.  Hernandez v. State, 124 Nev. 639, (2008)  

 Here, the witness has been served with the subpoena, the underlying charges were a 

misdemeanor, the defendant remained out of the custody, and the remedy sought was a 

continuance.   

 The State’s actions simply do not meet the criteria for the kind of misconduct the 

Nevada Supreme Court has repeatedly stated it is trying to prevent. 

It has long been our aim that “criminal accusations should proceed 

or terminate on principles compatible with judicial economy, fair 

play and reason,” and we have attempted to apply the above rules 

“firmly, consistently, but realistically.”  

Sheriff, Clark County v. Terpstra, 111 Nev. 860, 862, 899 P.2d 548, 549–

50 (1995), quoting McNair v. Sheriff, 89 Nev. 434, 438, 514 P.2d 1175, 1177 

(1973). 
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The conduct does not fall within the auspice of the scenarios described in Maes v. 

Sherriff as “willful failure of the prosecution to comply with important procedural rules;” nor 

within the realm of comparison to State v. Austin “where the prosecutor had exhibited a 

conscious indifference to rules of procedure affecting the defendant's rights”. Bustos v. 

Sheriff, Clark County, 87 Nev. 622, 623, 491 P.2d 1279, 1280 (1971) (Citing Maes v. Sheriff, 

86 Nev. 31m, 468 P.2d 332 (1970), State v. Austin, 87 Nev. 81, 482 P.2d 284 (1971). 

 In the instant case, the State later learned that Officer Luna was unavailable on July 17, 

2019 because he was participating in mandatory training and Nevada Highway Patrol sent a 

“uniform non-appearance” form the Clark County District Attorney’s office on July 16, 2019. 

10/7/19 NJTT at 9-10 However, the prosecutor assigned to the case did not (and could not) 

receive the non-appearance form prior to her arrival in court on the morning of July 17, 2019. 

Id. Therefore, the Chief Deputy District Attorney prosecuting the case acted in good faith to 

request a continuance, for which there was good cause.  If the notice of Officer Luna’s training 

had been transmitted with more haste, the prosecutor on July 17, 2019 would have represented 

to the court that it is not the practice of our local law enforcement agencies to pull officers out 

of mandatory training to testify in non jury trials which have already been continued numerous 

times and can be continued again without prejudice to the defendant. Judicial economy, fair 

play and reason all point to allowing the continuance in this circumstance and upholding the 

subsequent conviction. Sheriff, Clark County v. Terpstra, 111 Nev. 860, 899 P.2d 548, (1995) 

II. The Court did not Err in Admitting Evidence of Appellant’s Intoxilyzer 

Results 

It is well settled that a trial court’s determination to admit or exclude evidence is to be 

given great deference and will not be reversed absent manifest error. See e.g. Braunstein v. 

State, 118 Nev. 68, 72, 40 P.3d 413, 416 (2002), Bletcher v. State, 111 Nev. 1477, 1480, 907 

P.2d 978 (1995), Daly v. State, 99 Nev. 564, 567, 665 P.2d 798, 801 (1983), Krause Inc. v. 

Little, 117 Nev. 929, 935, 34 P.3d 566, 570 (2001) 
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Appellant’s dependence on State v. Dist. Ct. (Armstrong), 127 Nev. 927, 936, (2011) 

is misplaced.  That case addressed whether the results of a test of blood taken more than two 

hours after the defendant was involved in a vehicle accident would appeal to “the emotional 

and sympathetic tendencies of a jury, rather than the jury's intellectual ability to evaluate 

evidence.”  State v. Dist. Ct. (Armstrong), 127 Nev. 927, 933, (citing Krause Inc. v. Little, 117 

Nev. 929 at 935 (2001)) The concern that a jury would be so shocked by the defendant’s 

astonishingly high blood alcohol content that its members would be unable to rationally 

consider the evidence does not apply in this case where the trier of fact was a judge and not a 

jury. 

The State reiterates the argument put forth at trial.  If Appellant’s obvious signs of 

impairment, including hitting a lamp post, continuing to accelerate into that lamp post, being 

unable to stand up on two feet upon exiting her vehicle, and exhibiting numerous clues on the 

Field Sobriety Test left any doubt as to her impairment, looking to the results of a breath 

alcohol test could be useful. 10/7/2019 NJTT at 113-117.  In this case, the test was taken 

outside the two hour mark, so if the breath alcohol concentration had been near .08, retrograde 

extrapolation may have been useful—though not necessary—to prove Appellant’s 

intoxication beyond a reasonable doubt. Id.  But, this case is not a “close call.” By the time the 

test was administered, some two hours and seventeen minutes after Officer Luna reported to 

the scene, her breath alcohol content was still twice the legal limit: .161 and .155. NJTT at 97.  

In Sheriff of Clark County v. Burcham, the Nevada Supreme Court held that no expert 

opinion is required to establish probable cause through retrograde extrapolation. 124 Nev. 

1247, 1249–50, 198 P.3d 326, 327 (2008). In other words, a grand jury or jury can infer if a 

defendant’s blood alcohol concentration was rising or falling. Id. In Burcham, police 

administered a retrograde extrapolation test on a DUI suspect within the statutory two-hour 

time window, which indicated a BAC of 0.07. Id. at 1251, 198 P.3d at 328; NRS 484C.110, 

484C.200. A subsequent test was administered an hour and seven minutes later, which 

indicated a BAC of 0.04.  Burcham, 124 Nev. at 1251. Both tests made clear that the suspect’s 

intoxication level was decreasing rather than increasing. Id. The Court noted that the average 
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metabolic dissipation rate of alcohol—approximately 0.02 percent per hour—may be used to 

infer that a suspect was at or above the 0.08 BAC limit. Id. at 1254. Using this line of logic, 

the Court held that no expert witness was necessary at a probable cause hearing, and based on 

the two BAC levels, it could infer that the suspect’s BAC was at or above 0.08 while operating 

the motor vehicle. Id. 

In the instant case, the State was not burdened with proving that Appellant’s BAC was 

at or above .08 while operating a vehicle beyond a reasonable doubt.  The State offered, and 

the court accepted, evidence of a BAC between .160 and .155 as further corroboration of the 

the intoxication already proven by eyewitnesses at the time of trial. 10/7/19 NJTT at 115-116. 

Under Burcham it is acceptable for a finder of fact to use their basic cognitivie abilites to make 

inferences about metabolism of alchol by the human body and resulting impairment. The 

evidence was both relevant and admissible, leaving no reason for this Honorable Court to 

reverse the trial court’s decision.  

CONCLUSION 

For the forgoing reasons, the State respectfully submits that Appellant’s conviction 

ought to be AFFIRMED. 

DATED this         13            day of May, 2020. 
 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
 

 
 BY  
  MELANIE SCHEIBLE 

Deputy District Attorney 
Nevada Bar #14266  

 
 
 
ROC or Certmail or Certfax 
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Las Vegas, Nevada; Thursday, June 11, 2020 

 

[Hearing commenced at 9:32 a.m.] 

  THE COURT:  Plumlee versus State of Nevada, C346852.  

Do we have somebody from the DA’s office on this one?  Anybody from 

the -- Mr. Nance are you still --  

  MR. MUELLER:  This was done of -- up from the Henderson 

team, Judge.  I know they’re administratively broken up into different 

units. 

  THE COURT:  Let’s call one more time.  Plumlee versus State 

of Nevada, C346852.  Do we have anybody here on behalf of the State?  

This is the matter where Officer Luna apparently didn’t show up at some 

prior hearing and there was a continuance.  Anybody from the State call 

in anybody, or text, or email indicating that they wouldn’t -- or needed a 

continuance on this one?  All right.  Let’s move this one over. 

  If you want, I could hear -- since you have client here, I could 

hear argument now and then I would simply ask the State to listen to 

JAVS and then respond. 

  MR. MUELLER:  Surely, Judge.  I’m -- 

  THE COURT:  And then you could be back here for reply in 

the absence of your client. 

  MR. MUELLER:  That’ll be great. 

  THE COURT:  Why don’t you go ahead and present argument 

on this one then. 

  MR. MUELLER:  Certainly.  Jennifer, you want to go ahead 
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and sit down? 

  Your Honor, I applied for the District Attorney’s Office out of 

civil practice in 1993.  A friend of mine heard I gotten the interview and 

pulled me aside and took me to lunch before I went and met with Bill 

Koot and Rex Bell, and the first thing that that former District Attorney 

taught me was two motions, the Hill motion and the Bustos motion.  

Literally, the very first --  

  THE COURT:  Yeah. 

  MR. MUELLER:  -- idea that I was exposed to as a District 

Attorney, or would be District Attorney, was the idea that the State had 

to prepare.  The State --  

  THE COURT:  I studied, of course, both when I was handling 

the felonies. 

  MR. MUELLER:  All right. 

  THE COURT:  And so, I’m well familiar, but you may 

summarize it. 

  MR. MUELLER:  All right.  Well thank you, Your Honor.  So, 

this is literally the blackest of black letter law.  It is the first -- literally the 

first minute, and the first hour, the first day that I thought about being a 

District Attorney, this is the law I was exposed to.  State has to prepare.  

If they don’t prepare, the case gets dismissed.  That’s it.  It’s about that 

simple. 

  There are circumstances where if someone is unavailable 

because of training or they’re in a car wreck, there is law that makes 

allowances on behalf of the State.  Specifically, I subpoenaed the guy 
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and he’s on vacation seeing his grandmother in Austria.  Okay.  We’ll 

give him a pass on that one by law.  If he does it in writing and it’s done 

ahead of time. 

  Then there’s a Bustos motion.  Bustos is a bus stop.  That’s 

how I always remember it.  Bustos is, I subpoenaed the guy, I expected 

him to be here.  He wasn’t here.  Well, I know Trooper Luna.  That’s the 

one -- one of the upsides and downsides of practicing a small 

jurisdiction, is I kind of know people.  So the District Attorney, Ms. 

Plumlee, and I are ready for trial.  The District Attorney makes a Bustos 

motion for Trooper Luna. 

  THE COURT:  Mm-hmm. 

  MR. MUELLER:  I look at the motion.  I don’t believe it’s 

served.  It’s a electronic service.  Judge, I know Trooper Luna.  He’s a 

former Marine.  I assure you if he knew about this, he’d be here.  Okay?  

Because that’s the kind of guy he is.  I don’t believe that he was served.  

I don’t believe he’s got actual notice. 

  I asked the District Attorney to prove who talked to Luna.  She 

could not make affirmative representations.  I move to dismiss.  And the 

judge, probably in abundance of caution, held back, and if I were a 

judge, probably would have held back too to let the record get flushed 

out.  Then I said, all right, Your Honor.  If you’re not going to dismiss it, 

then I’m going to ask that I’d be allowed to renew this motion before the 

trial date continues, which is -- was something I’d been taught to do over 

the years. 

  Trooper Luna shows up and I get him on the witness stand 
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before trial.  Did you know about this date?  No.  Were you served 

electronically?  No.  Did you have any reason that you knew about and 

didn’t appear at the prior date?  No.  That’s it.  That means I was correct 

on the trial date.  There was no effort to find Trooper Luna.  He did not 

appear and Ms. Plumlee’s rights to a speedy trial are impeded.  Nevada 

law is abundantly clear on this point. 

  THE COURT:  Well of course, it’s the good cause standard, 

and the judge made a determination implicitly that there was good 

cause.  Isn’t that a question of fact also? 

  MR. MUELLER:  Well, perhaps I’ve gotten a little 

cantankerous that I’ve gotten a few older, but I used to stay at the office 

and call witnesses that I didn’t have subpoenas for so I could stand up in 

Court and said -- and when I didn’t have a subpoena, I tried calling 

them.  All right?  I never got a case dismissed on me.  Now, that’s the 

level of diligence that the State has -- has to by law due to be prepared -

- 

  THE COURT:  Right. 

  MR. MUELLER:  -- to go. 

  THE COURT:  The question is could any reasonable judge 

have determined, based on the facts that you just presented, that there 

was not good cause? 

  MR. MUELLER:  The answer is no.  It’s black -- 

  THE COURT:  Or that there was good cause so --  

  MR. MUELLER:  It’s -- this is law to fact.  

  THE COURT:  Yeah.  Okay. 
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  MR. MUELLER:  This is -- this isn’t a finding of fact appeal.  

This is a finding de novo of law.  I believe that she stood up and said, 

and candidly I don’t believe she did this intentionally, but she stood up 

and made falsehoods to the Court.  He was served.  I expected him to 

be here.  I look at the subpoena.  I say, I wouldn’t have expected him to 

be here.  Who served it?  Well, I don’t know.  This is electronic service.  

Okay.  How do we know he got it? 

  THE COURT:  Okay. 

  MR. MUELLER:  So -- and then I confirmed my suspicion was 

correct.  Trooper Luna hadn’t gotten it.  No one had made any effort. 

[Colloquy between the Court and the Gallery] 

  MR. MUELLER:  Trooper Luna had not gotten it.  So, I 

renewed my motion to dismiss.  Now, two trial dates, they weren’t ready 

to go.  Case should have been dismissed by every bit of law that I’ve 

ever known in Nevada.   

  THE COURT:  Okay. 

  MR. MUELLER:  They hadn’t made an effort.  If Trooper Luna 

had been on reserve duty, okay.  If he’d been out of town, they’d have 

gotten it.  They thought he had it.  Nobody had made an effort to do it. 

  THE COURT:  All right.  So I’ve heard enough on that. 

  MR. MUELLER:  Okay, next issue. 

  THE COURT:  Well -- ten more -- well, okay. 

  MR. MUELLER:  Okay. 

  THE COURT:  Ten more -- can you give me your additional 

argument in a minute? 
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  MR. MUELLER:  They’ve -- they admit a breath test at three 

and a half hours -- three hours and fifteen minutes.  And that’s -- and it 

used as a base of conviction.  That’s actually errors of once again, an 

error of law.  This -- I’ve got a young District Attorney who’s gotten her 

teeth down there, and the judge is giving her a little more rope than 

she’s entitled to, and now we’re standing up here in District Court 

complaining on two egregious errors of law, that either one of which, 

warrants a summary dismissal with prejudice. 

  THE COURT:  Very good.  You have time reserved for a reply.  

We’ll have the DA listen to JAVS and be back here in a week for any 

argument that they have.  All right? 

  MR. MUELLER:  All right.  Thank you, Your Honor. 

  THE COURT:  Thank you.  That’s technically continued then, 

until next --  

  THE COURT CLERK:  Thursday? 

  THE COURT: -- for one week.  Yep, Thursday. 

  THE COURT CLERK:  June 18th. 

  MR. MUELLER:  All right.  Thank you.  See you on the 18th. 

  THE COURT:  Thank you. 

[Hearing concluded at 9:39 a.m.] 

ATTEST:  I do hereby certify that I have truly and correctly transcribed 
the audio/video proceedings in the above-entitled case to the best of my 
ability.   
 
      ____________________________
      Brittany Amoroso 
      Court Recorder/Transcriber 
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DISTRICT COURT
CLARK COUNTY, NEVADA

C-20-346852-A

Criminal Appeal July 16, 2020COURT MINUTES

C-20-346852-A Jennifer Lynn Plumlee, Appellant(s)
vs
Nevada State of, Respondent(s)

July 16, 2020 03:00 PM Minute Order

HEARD BY: 

COURT CLERK:

COURTROOM: Scotti, Richard F.

Garcia, Louisa

Chambers

JOURNAL ENTRIES

The Court DENIES the Appeal, AFFIRMS the Conviction, and any bond is forfeited to the 
State. 

The Court finds that the Justice of the Peace (Justice) did not commit error in finding "good 
cause" to grant the State s motion for continuance. The Justice could have found from the 
evidence that: the State prepared a subpoena for Officer Luna; the State provided the 
subpoena to the Nevada Highway Patrol (NHP); the NHP told the State that the subpoena had 
been served on Officer Luna; the State believed in good faith that Officer Luna would appear 
for Trial on July 17, 2019; and the State did not reasonably discover that Officer Luna would 
not appear until the day of Trial. 

Appellant argues that strict compliance with the requirements for service of a subpoena, or, 
alternatively, a promise to appear by the witness, is a necessary condition to establish "good 
cause" under Bustos, 87 Nev. 622 (1971). This Court disagrees, noting that "good cause" must 
be examined under the totality of the circumstances.

As for the Intoxilyzer 8000 data, the Court accepts the representation of the Justice that he did 
not rely upon that evidence, so admission of such evidence, if in error, was harmless.  The 
State to prepare and submit the Order, pursuant to the requirements of AO 20-17. 

CLERK'S NOTE: A copy of this minute order was emailed to Melanie L. Scheible, 
melaniescheible@clarkcountyda.com, Michael Giles, michaelgiles@clarkcountyda.com and 
Craig Mueller, craig@muellerlaw.com.   /lg 7-16-20

PARTIES PRESENT:

RECORDER:

REPORTER:

Page 1 of 1Printed Date: 7/17/2020 July 16, 2020Minutes Date:

Prepared by: Louisa Garcia PA000174
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ORDR 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 388.0568 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 

 

 DISTRICT COURT  

CLARK COUNTY, NEVADA 

 

 

JENNIFER PLUMLEE,                          ) 

                                                                 ) 

                             Appellant,                   )          CASE NO:      C-20-346852-A 

                                                                 )            

vs.                                                             )         DEPT NO:       II 

                                                                 ) 

THE STATE OF NEVADA,                   ) 

                                                                 ) 

                            Respondent.                 ) 

 

ORDER 

 

          Appellant JENNIFER PLUMLEE’s oral motion to stay requirements pending this court’s  

 

final decision on her appeal having come before the court July 9, 2020, by and through her  

 

attorney of record CRAIG A. MUELLER, ESQ., the STATE OF NEVADA represented by  

 

Deputy District Attorney MELANIE SCHEIBLE, and good cause appearing, it is hereby  

 

ORDERED that the sentence requirements imposed by the Henderson Justice Court in case  

 

number 18MH0263X are hereby STAYED until final decision in this appeal. 

 

SO ORDERED this ________day of July, 2020. 

 

 

 

 _________________________________ 

    DISTRICT COURT JUDGE 

 
BMT

Electronically Filed
07/17/2020 1:20 PM
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Prepared And Submitted By: 

 

 ___/s/ Craig A. Mueller______ 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 388.0568 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-20-346852-AJennifer Lynn Plumlee, 
Appellant(s)

vs

Nevada State of, Respondent(s)

DEPT. NO.  Department 2

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/17/2020

Craig Mueller electronicservice@craigmuellerlaw.com

Rosa Ramos rosa@craigmuellerlaw.com

District Attorney motions@clarkcountyda.com
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MRCN 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 388.0568 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 

 

 DISTRICT COURT  

CLARK COUNTY, NEVADA 

 

 

JENNIFER PLUMLEE,                          ) 

                                                                 ) 

                             Appellant,                   )          CASE NO:      C-20-346852-A 

                                                                 )            

vs.                                                             )         DEPT NO:       II 

                                                                 ) 

THE STATE OF NEVADA,                   ) 

                                                                 ) 

                            Respondent.                 ) 

 

APPELLANT’S MOTION TO RECONSIDER 

 

          COMES NOW, Appellant JENNIFER PLUMLEE, by and through her attorney Craig  

 

Mueller, Esq., and hereby moves for reconsideration of this Honorable Court’s decision dated  

 

July 16, 2020, denying her appeal.  This Motion is supported by the attached Memorandum Of  

 

Points And Authorities. 

 

 ___/s/ Craig A. Mueller______ 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 388.0568 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 

 

Case Number: C-20-346852-A

Electronically Filed
7/22/2020 5:04 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

 

          Appellant Jennifer Plumlee respectfully requests that this Honorable Court reconsider its  

 

decision to deny her appeal on the following grounds: 

 

A.  Deputy District Attorney Scheibel’s prosecution of this case violates the Separation of  

 

Powers Doctrine. 

  

          The Nevada Constitution states in relevant part: 

ARTICLE. 3. - Distribution of Powers.  

      Section 1.  Three separate departments; separation of powers; legislative review of 

administrative regulations. 

      1.  The powers of the Government of the State of Nevada shall be divided into three 

separate departments, the Legislative, the Executive and the Judicial; and no persons charged 

with the exercise of powers properly belonging to one of these departments shall exercise any 

functions, appertaining to either of the others, except in the cases expressly directed or permitted 

in this constitution. 

 

Deputy District Attorney Scheibel serves on the Nevada State Legislature.  She is also employed  

 

as a prosecutor by the Clark County District Attorney’s Office.  Her active involvement trying  

 

criminal cases would appear to clearly violate the express terms of Nev. Const. Art. 3 Sec. 1(1):  

 

“…no persons charged with the exercise of powers properly belonging to one of these  

 

departments shall exercise any functions, appertaining to either of the others….”   

 

B.  The Justice of the Peace committed plain error. 

 

          Even applying the court’s “totality of the circumstances” test for good cause, the State did  

 

not establish a good faith to move to continue Appellant’s trial on July 17, 2019.  The totality of  

 

the circumstances at the time the case was called for trial were: 

 

1. Trooper Luna, the State’s most essential witness, was not present. 

 

2.  The Deputy DA in the courtroom was unable to produce a signed subpoena return, or an  

 

electronic return/acknowledgement of service. 
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3.  The Deputy DA in the courtroom was unable to produce a Uniform Nonappearance Sheet. 

 

4.  The Deputy DA did not prepare and file a timely written motion to continue as required by  

 

Hill v. Sheriff, 85 Nev. 234, 452 P.2d 918 (1969).                      

 

Based on the clear totality of the circumstances on July 17, 2019, as they existed at the time of  

 

trial (which is the only time relevant to this inquiry), the State did not have a good faith belief  

 

that Trooper Luna would appear for trial and did not have a basis to move for a continuance.   

 

Therefore, the Justice of the Peace committed clear error in granting the State’s Motion To  

 

Continue on July 17, 2019. 

 

Respectfully SUBMITTED this 21st day of July, 2020. 

 

___/s/ Craig A. Mueller______ 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 388.0568 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 

 

 

CERTIFICATE OF ELECTRONIC SERVICE 

 

          I certify that a copy of Appellant’s Motion To Reconsider was served through the court  

 

clerk’s Odyssey Efile/Eservice network on July 21, 2020, to: 

 

                                                                         MELANIE SCHEIBLE, ESQ. 

                                                                         Deputy District Attorney 

                                                                         Clark County District Attorney’s Office 

 

                                                                  BY: _/s/Rosa Ramos 

                                                                          Senior Criminal Paralegal 

                                                                          Mueller & Associates 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Jennifer Lynn Plumlee, Appellant(s) 

vs 

Nevada State of, Respondent(s) 

Case No.: C-20-346852-A 

  

Department 2 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Appellant's Motion to Reconsider in the above-entitled 

matter is set for hearing as follows:  

Date:  August 27, 2020 

Time:  Chambers 

Location: RJC Courtroom 03B 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Marie Kramer 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Marie Kramer 

 Deputy Clerk of the Court 
 

 

Case Number: C-20-346852-A

Electronically Filed
7/23/2020 10:47 AM
Steven D. Grierson
CLERK OF THE COURT
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Electronically Filed
8/7/2020 5:02 PM
Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT
CLARK COUNTY, NEVADA

C-20-346852-A

Criminal Appeal August 27, 2020COURT MINUTES

C-20-346852-A Jennifer Lynn Plumlee, Appellant(s)
vs
Nevada State of, Respondent(s)

August 27, 2020 11:00 AM Motion to Reconsider

HEARD BY: 

COURT CLERK:

COURTROOM: Scotti, Richard F.

Garcia, Louisa

RJC Courtroom 03B

JOURNAL ENTRIES

Following arguments by counsel regarding service and separation of powers, COURT 
ORDERED, matter CONTINUED and GRANTED State additional time to prepare 
supplemental briefing on the issue of whether Appellant waived his argument of separation of 
powers and subject matter jurisdiction; that the proceedings were illegal based upon the 
Const. Article 3 Sec.1(1).  State's supplemental Points and Authorities DUE 9/14/20; 
Response DUE 9/21/20 and Argument SET thereafter.

CONTINUED TO 9/30/20 9:15 AM

PARTIES PRESENT:
Craig   A Mueller Attorney for Appellant

Melanie L. Scheible Attorney for Respondent

RECORDER: Amoroso, Brittany

REPORTER:

Page 1 of 1Printed Date: 8/29/2020 August 27, 2020Minutes Date:

Prepared by: Louisa Garcia PA000189



Case Number: C-20-346852-A

Electronically Filed
9/14/2020 3:33 PM
Steven D. Grierson
CLERK OF THE COURT
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ROPP 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

CRAIG A. MUELLER & ASSOCIATES 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 382.1200 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 

 

 DISTRICT COURT  

CLARK COUNTY, NEVADA 

 

 

JENNIFER PLUMLEE,                          ) 

                                                                 ) 

                             Appellant,                   )          CASE NO:      C-20-346852-A 

                                                                 )            

vs.                                                             )         DEPT NO:       II 

                                                                 ) 

THE STATE OF NEVADA,                   ) 

                                                                 ) 

                            Respondent.                 ) 

 

APPELLANT’S REPLY TO RESPONDENT’S  

OPPOSITION TO MOTION TO RECONSIDER 

 

          COMES NOW, Appellant Jennifer Plumlee, by and through her attorney Craig  

 

Mueller, Esq., and hereby submits the following as and for her Reply to Respondent’s  

 

Opposition to her Motion To Reconsider: 

 

A.  Deputy District Attorney Scheibel’s Prosecution Of This Case 

 Violates The Separation Of Powers Doctrine. 

  

          The Nevada Constitution states in relevant part: 

ARTICLE. 3. - Distribution of Powers.  

      Section 1.  Three separate departments; separation of powers; legislative  

                            review of administrative regulations. 

           1.  The powers of the Government of the State of Nevada shall be 

           divided into three separate departments, the Legislative, the Executive  

           and the Judicial; and no persons charged with the exercise of powers  

 

Case Number: C-20-346852-A

Electronically Filed
9/18/2020 3:01 PM
Steven D. Grierson
CLERK OF THE COURT
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            properly belonging to one of these departments shall exercise any functions,  

            appertaining to either of the others, except in the cases expressly directed  

            or permitted in this constitution. 

 

Deputy District Attorney Scheibel serves on the Nevada State Legislature.  She is also employed  

 

as a prosecutor by the Clark County District Attorney’s Office.  Her active involvement trying  

 

criminal cases would appear to clearly violate the express terms of Nev. Const. Art. 3 Sec. 1(1):  

 

“…no persons charged with the exercise of powers properly belonging to one of these  

 

departments shall exercise any functions, appertaining to either of the others….”   

 

          In Heller v. Legislature of Nevada, 120 Nev. 456, 93 P.3d 746 (2004), the Nevada  

 

Supreme Court ruled that the Secretary of State does not have standing to sue the Legislature to  

 

remove executive branch employees from serving on the Legislature because doing so violates  

 

the separation of powers doctrine.  The Supreme Court held that Secretary Of State Dean Heller  

 

did not state an actionable “claim or controversy”.  Id. at 463.  The Supreme Court further held  

 

that since there were no executive branch employees actually seated in the Legislature, the matter  

 

was not ripe for review. Id. 

 

          By contrast, Appellant was actually aggrieved by the fact that he was convicted after a  

 

bench trial that should never have happened.  Deputy DA Scheible may not prosecute individuals  

 

for violating statutes she may have had input in writing or amending as that would clearly cross  

 

the separation-of-powers line.  Because of that the trial was a nullity: the Unlike Secretary of  

 

State Heller, Appellant is not requesting a sweeping ruling altering the way the Legislature  

 

polices its members. Id.  Appellant singles out a specific prosecutor who is also serves in the  

 

Assembly who violated the separation of powers doctrine when she prosecuted his case.   

          

          The language of the Nevada Constitution is clear and unambiguous: “…no persons  

 

charged with the exercise of powers properly belonging to one of these departments shall  
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exercise any functions, appertaining to either of the others, except in the cases expressly directed  

 

or permitted in this constitution.”   

 

          Respondent provides a copy of the Legislative Counsel Bureau’s opinion letter dated  

 

August 8, 2020.  The LCB’s opinion is “…that the separation-of-powers provision of the Nevada  

 

Constitution only prohibits a legislator from holding a public office in another department of  

 

state government, because a person who holds a public office exercises sovereign functions  

 

appertaining to another department of state government.”  Respondent’s Ex. 1, p. 27.  The LCB  

 

opines “…that the separation-of-powers provision of the Nevada Constitution does not prohibit a  

 

legislator from occupying a position of public employment in another department of state  

 

government, because a person who occupies a position of public employment does not exercise  

 

any sovereign functions appertaining to another department of state government.” Id.  Put  

 

concretely, District Attorney Steve Wolfson is prohibited from serving as a legislator but Deputy  

 

District Attorney Melanie Scheibel is not. 

 

          This opinion, and its distinction between public office and public employment, may or  

 

may not eventually prove to be correct.  As the LCB points out: “Since the Heller case in 2004,  

 

neither the Nevada Supreme Court nor the Nevada Court of Appeals has addressed or decided  

 

the merits of such a separation-of-powers challenge in a reported case.”  Respondent’s Ex.1, p. 2.    

 

What is fact today is that the plain language of Nevada Constitution, Article 3, Section 1(1)  

 

does not make any distinction between public office and public employment.  It does, however,  

 

prohibit an individual from working in the legislative and executive branches of government  

 

simultaneously. 

 

B.  The Call To Legislative Action. 

 

          The framers of the Nevada Constitution carved out an exception to what is a prima facie  
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prohibition on working as a member of the legislative and executive branches of state  

 

government simultaneously.  That exception is found in the last phrase of Article 3, Section 1(1):  

 

“…except in the cases expressly directed or permitted in this constitution.”  The plain language  

 

of Article 3, Section 1(1) states that the legislature may permit an individual to work for two  

 

branches of government if it either: 1) amends the constitution, or 2) passes legislation enabling  

 

an individual to work for two branches of government simultaneously.  This interpretation is  

 

harmonious with the Nevada Supreme Court’s reasoning in Heller that Article 4, Section 6 of the  

 

Nevada Constitution “…expressly reserves to the Senate and Assembly the rights to extend, with  

 

and withdraw membership status.”  Id. at 466, 93 P.3d at 753.  Until the Senate and Assembly  

 

authorize dual service, the practice is expressly prohibited by Article 3, Section 1(1).  The irony  

 

here being that Assemblywoman Scheible could not introduce, sponsor or vote on such  

 

legislative action because doing so would not only violate the separation-of-powers doctrine, but  

 

would present an actual conflict of interest with Deputy District Attorney Scheible! 

 

Respectfully SUBMITTED this 18th day of September, 2020. 

 

___/s/ Craig A. Mueller______ 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

CRAIG A. MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 382.1200 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 
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CERTIFICATE OF ELECTRONIC SERVICE 

 

          I certify that a copy of Appellant’s Motion To Reconsider was served through the court  

 

clerk’s Odyssey Efile/Eservice network on September 18, 2020, to: 

 

                                                                         ALEXANDER CHEN 

                                                                         Chief Deputy District Attorney 

                                                                         Clark County District Attorney’s Office 

 

                                                                  BY: _/s/Rosa Ramos 

                                                                          Senior Criminal Paralegal 

                                                                          Mueller & Associates 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

 

Criminal Appeal COURT MINUTES November 09, 2020 

 
C-20-346852-A Jennifer Lynn Plumlee, Appellant(s) 

vs 
Nevada State of, Respondent(s) 

 
November 09, 2020 12:16 AM Minute Order  
 
HEARD BY: Scotti, Richard F.  COURTROOM: No Location 
 
COURT CLERK: Kathryn Hansen-McDowell 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- The Court GRANTS Appellant s Motion to Reconsider, based on the violation of Appellant s 
Constitutional rights to procedural due process, as explained below. 
Appellant Jennifer Plumlee was deprived of her Constitutional rights of procedural due process 
because her prosecutor, Deputy District Attorney Scheible, also served as a Legislator at the time of 
the trial, in violation of the  Separation of Powers  doctrine   which doctrine exists as a fundamental 
feature of American government, and as a express clause in the Nevada Constitution.  Nev. Const. 
Art. 3, Sec. 1.  An individual may not serve simultaneously as the law-maker and the law-enforcer of 
the laws of the State of Nevada. 
The plain and unambiguous language of the Nevada Constitution is that:   
The powers of the Government of the State of Nevada shall be divided into three separate 
departments, - the Legislative, - the Executive and the Judiciary; and no persons charged with the 
exercise of powers properly belonging to one of these departments shall exercise any functions, 
appertaining to either of the others, except in the cases expressly directed or permitted in this 
Constitution. 
Nev. Const. Art 3, sec. 1.  This is commonly known as the  Separation of Powers  clause. 
It is undisputed that Prosecutor Scheible was a person charged with the exercise of powers within the 
legislative branch of government at the time of the trial.  Further, there is no reasonable dispute that, 
as prosecutor, she was charged with the exercise of powers within the executive branch.  The 
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enforcement of the laws of the State of Nevada are powers that fall within the executive branch of the 
government of the State of Nevada.  See Nev. Const. Art. 5, sec. 7.  Prosecutor Scheible was enforcing 
the laws of the State of Nevada, and representing the State of Nevada, and thus was exercising the 
powers delegated to her within the executive branch. It is not mere coincidence that District 
Attorneys are frequently referred to as  the State  or  the government.  
Deputy District Attorney Scheible did not have the legal authority to prosecute Appellant, thus the 
trial was a nullity.   
The Separation of Powers doctrine historically exists to protect one branch of government from 
encroaching upon the authority of another.  But more than that, it exists to safeguard the people 
against tyranny   the tyranny that arises where all authority is vested into one autocrat   a person who 
writes the law, enforces the law, and punishes for violations of the law. 
Our Founding Fathers understood that consolidated power was the genesis of despotism.  A 
dispersion of power, they understood, was the best safeguard of liberty.  As explained by James 
Madison,  The accumulation of all powers, legislative, executive and judiciary, in the same hands, 
whether of one, a few or many, and whether hereditary, self-appointed or elective, may justly be 
pronounced the very definition of tyranny.   Federalist No. 47 (3rd para.). 
One who serves in the legislative branch in making the law must not and cannot simultaneously 
serve in the executive branch as a prosecutor of the State laws.  This Court finds that it is a violation 
of procedural due process of nearly the highest order for a person to be tried and convicted by a 
public official who in charge of both writing and enforcing the law.   
The authorities cited by the State are very clearly wrong and distinguishable. 
In 2004 Attorney General Brian Sandoval issued an opinion that local executive branch employees are 
not prohibited from serving in the legislature.  But that opinion did not specifically consider that a 
Deputy District Attorney enforcing the laws of the State of Nevada, and representing the State of 
Nevada, is actually exercising powers belonging to the State executive branch.   
In August 8, 2020 the Legislative Counsel Bureau issued an opinion that  local governments and their 
officers and employees are not part of one of the three departments of state government.   But, like 
the AG Opinion mentioned above, that opinion did not specifically consider that a Deputy District 
Attorney enforcing the laws of the State of Nevada, and representing the State of Nevada, is actually 
exercising powers belonging to the State executive branch. 
The States  reliance on Lane v. District Court, 760 P.2d 1245 (Nev. 1988) is misplaced.  The issue in 
Lane was whether the Judiciary was improperly interfering with the functions of the Executive 
Branch.  The Nevada Supreme Court did not squarely reach the issue whether the due process rights 
of a criminal defendant were violated when prosecuted by an Assistant District Attorney who also 
served in the Legislature.  Here, this Court is not directing the Office of the District Attorney to do or 
not to do anything; rather, this Court is protecting the rights of the accused. 
The State attempts to draw a distinction between a  public officer  and a  mere public employee.   As 
to the former, the State acknowledges that the Separation of Powers Doctrine does apply to a person 
holding an Office established by the Constitution.  But the State invents out of thin air the notion that 
the Doctrine does not apply to an employee who carries out executive functions.  The States 
purported authority, State ex rel. Mathews v. Murray, 70 Nev. 116 (1953) does not stand for its 
proposition.  Mathews merely held that a petition for Writ of Quo Warranto could not be used to 
remove a  public employee,    only a  public officer.   While there might be a meaningful distinction 
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between a public employee and public officer in some situations, it is not evidence in the words of the 
Nevada Separation of Powers doctrine. 
The State wrongly relies on Heller v. Legislature of the State of Nevada, 120 Nev. 456 (2008) which 
held that the judiciary could not determine whether a legislator must be removed for violating the  
Separation of Powers  doctrine where the legislator also served in the Executive Branch.  That case 
was based on lack of standing, rather than the merits.  Further, this is not a case of the Judiciary 
determining the qualifications to be a member of the Legislature, or to work for the District Attorneys  
office.  Rather this case involves the due process rights of an accused; and, in this case, those rights 
were violated. 
The Appellant was deprived of her constitutional rights to procedural due process even if the Nevada 
Separation of Powers clause as written does not apply to any persons employed by local 
governments.  The  Separation of Powers  doctrine is such a clear, vital, and well-recognized aspect of 
the American system of government, existing long before the adoption of the Nevada Constitution.  
This Court finds that it is fundamental to American jurisprudence that a criminal defendant shall not 
be prosecuted by a person who is simultaneously the law-maker and the law-enforcer of the laws of 
the State of Nevada. 
The Court finds that Appellant did not waive her right on appeal to raise the issue of separation of 
powers.  Raising it in the Motion for Reconsideration is the same as raising it in the original appeal 
brief as the initial appeal is still pending. 
Accordingly, the Court GRANTS the Appeal, REVERSES the conviction, and ORDERS the Bond, if 
any, returned to Appellant. 
Appellant shall prepare the Order, consistent herewith, correcting for any scrivener error, and adding 
appropriate context and authorities. Further, Appellant shall submit the Order, pursuant to the 
electronic submission provisions of AO 20-17.  
 
 
CLERK'S NOTE:  The above minute order has been distributed to: Craig Mueller: 
cmueller@muellerhinds.com, Alexander Chen: alexander.chen@clarkcountyda.com and Melanie 
Scheible: melanie.scheible@clarkcountyda.com 
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