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Appellant’s Opening Brief, filed 7/30/20.
Appellant’s Reply Brief, filed 9/3/20.

Appellant’s Reply to Respondent’s Supplemental Response to
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Order Scheduling Hearing and Briefing Schedule, filed 6/18/20.
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Lower Court, filed 11/18/20.

Receipt of Documents and Notice of Hearing, filed 6/11/20.
Respondent’s Opening Brief, filed 8/19/20.

Respondent’s Supplemental Response to Appellant’s Brief Regarding
Separation of Powers Issues, filed 9/17/20.
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225 -230 State’s Notice of Motion and Motion for Clarification and a Stay of
Proceedings Following the Filing of the Order, filed 11/17/20.

CERTIFICATE OF SERVICE

I hereby certify and affirm that this document was filed electronically with the
Nevada Supreme Court on January 14, 2021. Electronic Service of the foregoing

document shall be made in accordance with the Master Service List as follows:

AARON D. FORD
Nevada Attorney General

CRAIG MUELLER, ESQ.
Counsel for Real Party In Interest

ALEXANDER CHEN
Chief Deputy District Attorney

I further certify that I served a copy of this document by electronic emailing

a true and correct copy thereof to:

JUDGE RICHARD SCOTTI
Email: HowardM@clarkcountycourts.us

BY /sl E. Davis
Employee, District Attorney’s Office

AC//ed
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DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVAADA,
Plaintiff, District Court Case #
e Justice Court Case # 19CRH000443-0000
MATTHEW HANEY MOLEN Department# C-20-348754-A
Defendant, II
07-09-2020
In Chambers
APPEAL FROM THE JUSTICE COURT, HENDERSON TOWNSHIP
CLARK COUNTY, NEVADA
Appellant Respondent
MATTHEW HANEY MOLEN District Attorney
2600 PONDEROSA PINE AVE 200 Lewis Avenue
HENDERSON, NV 85074 Las Vegas, NV 89115
Attorney for Defendant Attorney for Plaintiff

- Electronically
RS 06/11/2020

CLERK OF THE

Filed

COURT
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Justice Court, Henderson Township

NEVAD,
MATTHEW HANEY MOLEN,
Appellant, District Court Case #
-vs- Justice Court Case # 19CRH000443-0000
STATE O_F NEVAADA, Department # 1
Respondent,

APFPEAL FROM JUSTICE COURT, HENDERSON TOWNSHIP
1 hereby certify the sbove and foregoing to be a full, true and correct copy of the
proceedings as the same appear in the above entitled matter.

Wl‘INESSMYHANDthis_MdayofM , 2020

- = e —
JUSTICE PEA!
HENDERSON TOWNSHIP
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MUELLER & ASSOCIATES, INC.,
CRAIG AMUELLER, ESQ. Naumgzcgum
723 South Seveats § '
eventh Street
Las Vegas, Nevada 89101 OPEN GOURT

(zoz) 3 f';Izuo
MATIZEW MOLEN.

JUSTICE COURT, HENDERSON TOWNSHIP
: CLARK COUNTY, NEVADA

THE STATE OF NEVADA, ‘ /qoﬂh( mwm
Plaintiff, Case No. 19FH0521X
vs, Dept No. 3
MATTHEW MOLEN, NOTICE, OF APPEAL
Defendant,

PURSUANT TO NRS 266.595, notice is hereby given that MATTHEW MOLEN, the
Defendant above named, hereby appeals to the Eighth Judicial District Court of Las Vegas, Clark
County, State of Nevada from the Final Judgment emtered in this action on the 16™ day of May,
2020.

DATED this 19* day of May 2020.

Nevada Bar No. 4703
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RECEIPT OF COPY

RECEIPT OF COPY of the foregoing NOTICE OF APPEAL is hereby acknowledged

this day of May 2020,

DISTRICT ATTORNEY"S OFFICE
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JUSTICE COURT. HENDERSON TOWNSHIP

(9] AD
DOCKET SHEET...CRIMINAL
CASE# 18CRH000443-0000 19FH0521X SAM BATEMAN - DEPT # 1
State MOLEN, MATTHEW HANEY 8014510 (SCOPE)
Charge(s) DUIALCOHOL AND/OR CONT/PROHIBIT S8UB, ABOVE THE LEGAL GUILTY PLEA W/SENT BEFORE
LIMIT, 18T TRIAL
CHILD ABUSE OR NEGLECT, 18T BOUND OVER
Chro# DocketDf Docket Descrintion AmtOwed  Amt Pald Amt Due
2 06/M8/2020 $800-AND HIGHER FINE §625.00 $0.00 $0.00 $625.00
2 08M8/2020 ALCOHOL ANALYSIS FEE HND $80.00 £0.00 $0.00 $60.00
$565.00
$585.00

LINKED CASES FOR: 19CRH000443-0000

CASE® STATUS EVENT DATE EVENT DESCRIPTION
18PCHO00485-0000 CRIMINAL COMPLAINT Fil NO FUTURE EVENTS FELONY ARRAIGNMENT HND

DATE, JUDGE, OFFICERS PROCEEDINGS
OF COURT PRESENT APPEARANCES - HEARING EVENTS

May 21, 2020 OTICE OF APPEAL FILED STATUS CHECK HND
Date:  July 09, 2020
Time: 9:00 am
Location: DEPARTMENT 1

May 18, 2020 DEFENDANTN%PRESENT

S. BATEMAN, JP DEFENSE COUNSEL SUBMITS ALCOHOL

B. SCHIFALACQUA, ~ [VALUATION .

DDA STATE REQUESTS DEFENDANT BE PRESENT FOR

C. MUELLER, ESQ. SENTENCING

K. ZICHA, CLK COURT WAIVES DEFENDANTS PRESENCE

L BRENSKE. CR DEFENDANT TO PAY $585 FINE OR DO 58 HOURS

' COMMUNITY SERVICE

TAY QUT-OF TROUBLE MINIMUM OF 1 YEAR -
TATE TO RUN NCIC AS DEFENDANT RESIDES IN
ONTANA

DEFENDANT S8ENTENCED TO 6 MONTHS CLARK
COUNTY JAIL - SUSPENDED.

COURT WILL INQUIRE WITH LRS REGARDING ON
FLINE LONG TERM ALCOHOL COUNSELING IN LIEU
OF DUI SCHOOL

CONTINUED FOR REQUIREMENTS AND ON-LINE
COUNSELING

NO BAIL POSTED

E‘I’I’END VICTIM IMPACT PANEL

SET FOR COURT APPEARANCE

Fvant STATUS CHECIC HND

[Date: 07/09/2020 Time: 9:00 am

Lludpe: BATEMAN, SAM  Location: DEPARTMENT 1

82112020 10:62 am Minutes ~ Criminal Page 10of 8
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JUSTICE COURT. HENDERSON TOWNSHIP

c cou \'/
DOCKET SHEET...CRIMINAL
CASE#  19CRH000443-0000  18FH0521X SAM BATEMAN - DEPT # 1
State MOLEN, MATTHEW HANEY 8014510 (SCOPE)

DATE, JUDGE, OFFICERS PROCEEDINGS
OF COURT PRESENT APPEARANCES - HEARING EVENTS
April 23, 2020 EPORTER'S TRANSCRIPT OF SENTENGING FILED
March 17, 2020 DECISION:
DEFENDANT PRESENT IN COURT
S e ar COUNT 2: COURT FINDS DEFENDANT GUILTY
C MUEL‘I:ER. ESQ. BEYOND A REASONABLE DOUBT
L. BRENSKE, CR DEFENSE STATES HE WILL HAVE DEFENDANT SIGN
* |IP FOR DUI SCHOOL AND VICTIM IMPACT PANEL
COURT INSTRUCTS DEFENSE COUNSEL TO SEND
EVALUATION TO COURT PRIOR TO NEXT COURT
DATE
CONTINUED FOR SENTENCING
O BAIL POSTED
SET FOR COURT APPEARANCE
Event: SENTENCING HEARING HND
Date: 05/18/2020 Time: 9:00 am
Judge: BATEMAN, SAM Location: DEPARTMENT 1
Result CRIMINAL HEARING HELD
SET FOR COURT APPEARANCE
Fvent: STATUS CHECK HND
Date: 08M8/2020 Time: 9:00 am
Judge: BATEMAN, S8AM Location: DEPARTMENT 1
March 18, 2020 SET FOR COURT APPEﬁRANCE
Event: STATUS CHECK HND
o O ESlE Doa  [pate: 084772020 Time: 9:00 am
J-.MAYNARD. lESQ FOR .JI.Idge: BATEMANl SAM Location: DEPARTMENT 1
< TERR o Result: CRIMINAL HEARING HELD
L. BRENSKE, CR 5 TATUS CHECK:
DEFENDANT NOT PRESENT
SOI':\“NUED FOR STATUS CHECK - DECISION ON
TRIAL
WO BAIL POSTED
March 04, 2020 SET FOR COURTHA%P:II:RANGE
Event: STATUS CHE ND
v UILEoAS BpA  |ste: 031612020 Time: £:00 am
J.. MAYNARD. ESOFOR Jl.ldga: BATEMAN. SAM Location: DEPARTMENT 1
C. MUELLER, ESQ S TATUS CHECK:
K. ZICHA, CLK DEFENDANT NOT PRESENT
L BRENSKE, CR [CONTINUED FOR DECISION ON TRIAL
1O BAIL POSTED
8/21/2020 10:62 am Minutes - Criminal Page 2 of 8
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JUSTICE COURT. HENDERSON TOWNSHIP

CL NEVA
DOCKET SHEET...CRIMINAL

CASE# 19CRH000443-0000 19FH0521X

SAM BATEMAN -DEPT # 1

State MOLEN, MATTHEW HANEY

8014810 {SCOPE)

L
DATE, JUDGE, OFFICERS PROCEEDINGS

OF COURT PRESENT

APPEARANCES - HEARING

EVENTS

January 28, 2020

ET FOR COURT APPEARANCE
vent: STATUS CHECK HND
Date: 03/04/2020 Time: 8:00 &m
ludge: BATEMAN, SAM Location; DEPARTMENT 1

Result CRIMINAL HEARING HELD

HEARING VACATED _
The following event: STATUS CHECK HND schaduled
for 01/30/2020 at 5:00 am has been resulted ag follows:

Result: HEARING VACATED
udge: BATEMAN, SAM Location: DEPARTMENT 1

January 15, 2020

REPORTER'S TRANSCRIPT OF TRIAL FILED

January 06, 2020

ETATE'S RESPONSE TO DEFENDANT'S

SUPPLEMENTAL BRIEF ON CONSIDERATION OF A
INGLE BREATH TEST TAKEN OUTSIDE OF THE
WO HOUR LIMIT- FILED

Dacembar 17, 2019

UPPLEMENTAL BRIEF ON CONSIDERATION OF A
INGLE BREATH TEST TAKEN OQUTSIDE OF THE
O HOUR LIMIT FILED BY CRAIG A. MUELLER,

sQ

812112020 10:82 am

Minutes - Griminal

Page 3.of8
AA000007
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State
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JUSTICE COURT, HENDERSON TOWNSHIP

CLARK COU EVADA
DOCKET SHEET...CRIMINAL

19CRH000443-0000 19FH0621X

SAM BATEMAN - DEPT # 1

MOLEN, MATTHEW HANEY

8014510 (SCOPE)

DATE, JUDGE, OFFICERS PROCEEDINGS

OF COURT PRESENT

APPEARANCES - HEARING

Decermnbar 06, 2018

8. BATEMAN, JP
M. SCHEIBLE, DDA
C. MUELLER, ESQ.
K ZICHA, CLK

L. BRENSKE, CR

NON JURY TRIAL
DEFENDANT PRESENT
DEFENSE MOTION TO EXCLUDE WITNESSES -
[GRANTED
S TATE WAIVES OPENING STATEMENT
DEFENSE MAKES OPENING STATEMENT
5 TATE'S WITNESSES
TODD SMITH
(OFFICER AUSTIN GROLL
[DFFICER AUSTIN GROLL
DARBY LANZ
STATE'S EXHIBIT'S
-7 PHOTOGRAPHS - MARKED, OFFERED,
DMITTED

INTOXILYZER 8000 CHECKLIST- MARKED,
FFERED, ADMITTED _

INTOXILYZER RESULTS - MARKED, OFFERED,
BJECTION, ADMITTED
10 HENDERSON POLICE DEPARTMENT DUI
UMMARY - MARKED, OFFERED, OBJECTION, NOT
DMITTED
EFENSE EXHIBIT'S
A PHOTOGRAPH'S - MARKED, OFFERED,
DMITTED
B TRAFFIC ACCIDENT STATEMENT- MARKED FOR
DENTIFICATION PURPOSE ONLY
C COMPACT DISK - MARKED, OFFERED, ADMITTED
D ARREST REPORT - MARKED FOR
DENTIFICATION PURPOSE ONLY
TATE RESTS
EFENDANT ADVISED OF RIGHT TO MAKE A
TATEMENT
EFENSE CALLS DEFENDANT TO TESTIFY

EFENSE CLOSING ARGUMENT

TATE COLSING ARGUMENT

EFENSE TO SUBMIT BRIEF BY DECEMBER 18, 2019
TATES RESPONSE DUE BY JANUARY 6, 2019
ONTINUED FOR STATUS CHECK POINTS AND

6/21/2020

10:52 am

Ninutes - Criminal

Page4of 8
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JUSTICE COURT. HENDERSON TOWNSHIP

o) ADA
DOCKET SHEET...CRIMINAL

CASE# 18CRH000443-0000 18FHO0521X

L) ()

SAM _BATEMAN - DEPT# 1

State MOLEN, MATTHEW HANEY

3014510 (SCOPE)

DATE, JUDGE, OFFICERS PROCEEDINGS

OF COURT PRESENT

APPEARANCES - HEARING

EVENTS

SET FOR COURT APPEARANCE

Event: STATUS CHECK HND

[Date: 01/30/2020 Time: 8:00 am

Judge: BATEMAN SAM _Location: DEPARTMENT 1

November 18, 2018

S. BATEMAN, JP
8. KERN, DDA

C. MUELLER, ESQ.
K. ZICHA, CLK

L. BRENSKE, CR

ONJURY TRIAL COUNT 2

EFENDANT PRESENT

EFENSE MOTION TO CONTINUE - RECEIVED
DDITIONAL DISCOVERY THIS MORNING
TATE OBJCECTS

OTION GRANTED

NON JURY TRIAL RESET

NO BAIL POSTED

TRIAL CONTINUED - DEFENSE ESQ REQUEST
The following evant: NONJURY TRIAL HND echeduled

Feeult TRIAL CONTINUED - DEFENSE ESQ
REQUEST
udge: BATEMAN, SAM  Location: DEPARTMENT 1

for 11/18/2019 at 9:30 am has been resulted as follows;

SET FOR COURT APPEARANCE

Event: NONJURY TRIAL HND

Date: 12/06/2019 Time: 8:30 am

Uudge: BATEMAN, SAM  Location: DEPARTMENT 1

August 28, 2018

SET FOR COURT APPEARANCE

Event: NONJURY TRIAL HND

Diate! 12/05/2018 Time: 8:30 am

iudge: BATEMAN, SAM  Location: DEPARTMENT 1

52112020 10:52 am

Minutes - Criminal

Page 80of B
AA000009
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JUSTICE COURT. HENDERSON TOWNSHIP

CLARK COUNTY, NEVADA
DOCKET SHEET...CRIMINAL

CASE#  19CRH000443-0000 19FHO521X

SAM BATEMAN - DEPT#1

State MOLEN, MATTHEW HANEY

8014510 (SCOPE)

DATE, JUDGE, OFFICERS PROCEEDINGS

OF COURT PRESENT

APPEARANCES - HEARING

EVENTS

August 27, 2019

8. BATEMAN, JP
M. SCHEIBLE, DDA
C. MUELLER, ESQ.
K. ZICHA, CLK

L. BRENSKE, CR

RELIMINARY HEARING

EFENDANT PRESENT

CLUSIONARY RULE INVOKED

ARTIES STIPULATE TO BIFURCATE COUNTS AND

INTOXILYZER 8000 CHECKL.IST

3 DMV FORM - OFFICER'S CERTIFICATTION OF
AUBE AND NOTICE OF REVOCATION ANDYOR
USPENSION

HENDERSON DETENTION CENTER INTOXILYZER
ALCOHOL ANALYZER

IBIT'S #1-#4 OFFERED, OBJECTION, ARGUMENT,

EFENDANT WAIVES RIGHT TO MAKE STATEMENT
EFENSE EXHIBIT'S

A« HENDERSON POLICE DEPARTMENT INCIDENT
EPORT #18-05593

8 - HENDERSON POLICE DEPARTMENT DUI
UMMARY #18-06593

EFENSE EXIBITS MARKED FOR IDENTIFICATION
URPOSE ONLY, NOT OFFERED

EFENSE RESTS

TATE WAIVES AND RESERVES

EFENSE MOTION TO DISMISS AND ARGUMENT IN
AVOR OF SAID MOTION

TATE'S ARGUMENT AGAINST MOTION

OTION DENIED

THEREUPON

Thereupon Court ORDERED defendant held to answer
to sald charge In the Elghth Judiclal District Court,
SURETY BOND CONTINUES

[COUNT 2 - 8ET FOR NON-JURY TRIAL

SET FOR COURT APPEARANCE

Everit: DISTRICT COURT ARRAIGNMENT HND

Cate; 08/08/20189 Time:; 10;00 am

Judge: Location: DISTRIGT COURT ARRAIGNMENT

SET FOR COURT APPEARANCE

Event NONJURY TRIAL HND

Date: 11/18/2019  Time: 8:30 am

ludge: BATEMAN, SAM _ Location: DEPARTMENT 1

82112020, 10:82 am

Minutes - Criminal

Page8of8
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JUSTICE COURT. HENDERSON TOWNSHIP

\
}

CLARK COUNTY, NEVADA
DOCKET SHEET...CRIMINAL
CASE# 19CRH000443-0000 19FH0521X SAM BATEMAN - DEPT #1
State MOLEN, MATTHEW HANEY 8014610 (SCOPE)
DATE, JUDGE, OFFIGERS PROCEEDINGS
OF COURT PRESENT- APPEARANCES - HEARING EVENTS
July 03, 2019 EARING VACATED
3. BATEMAN, JP he following event PRELIMINARY HEARING HND
V. V".LEGAS: DDA neduled for 07/10/2019 at 8:30 am has been resuited
T. JONES, ESQFOR  [8 follows:
% g{gﬁﬁ?keso uult: HEARING VACATED
. OTION
[DEFENDANT NOT PRESENT
VIOTION BY DEFENSE TO RESCHEDULE
PRELIMINARY HEARING, MOTION GRANTED.
PRELIMINARY HEARING DATE 07/10/2019 VACATED
ND RESET
URETY BOND CONTINUES
SET FOR COURT APPEARANCE
Fvent: PRELIMINARY HEARING HND
Date: 08/27/2018 Time: 8:30 am
udge: BATEMAN, SAM.  Location: DEPARTMENT 1
July 01, 2019 OTION TO RESCHEDULE PRELIMINARY HEARING
ATE FILED BY C. MUELLER, ESQ. FILED
ET FOR COURT APPEARANCE
“vent MOTIONS HND
Date: 07/03/2019 Time: 9:00 am
Iudge: BATEMAN, S8AM  Location: DEPARTMENT 1
Result: MOTION GRANTED
Juns 12, 2019 [DEMAND FOR EXPERT WITNESSES FILED
June 03, 2019 Pléglélpr:lm\;qla?rhgl NEG:
. D RESENT
e A TTER CALLED OFF
A: DEMARﬂl':IO ESQ RELIMINARY HEARING DATE RESET
FOR: ! URETY BOND CONTINUES
C. MUELLER, ESQ ET FOR COURT APPEARANCE
D. LOPEZ CLK vent PRELIMINARY HEARING HND
L. BRENSKE, CR ate: 07/10/2018 Tima: 8:30 am
udge: BATEMAN, 8AM  Location: DEPARTMENT 1
82112020 10:82 am Minutes - Criminal Page7of 8
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JUSTICE COURT. HENDERSON TOWNSHIP

CLARK COUNTY, NEVADA
DOCKET SHEET...CRIMINAL

CASE# 18CRH000443-0000 19FHO521X SAM BATEMAN - DEPT #1
State MOLEN, MATTHEW HANEY 8014510 (SCOPE)
DATE, JUDGE, OFFICERS PROCEEDINGS
OF COURT PRESENT APPEARANCES - HEARING EVENTS
e on.ir POy ot acaer
EbséGIBSON. SR. JP EFENSE COUNSEL ACKNOWLEDGES, WAIVED
S. BATEMAN, JP EADING OF THE COMPLAINT
8. WATERS. DDA Y AND THROUGH HIS ATTORNEY, DEFENDANT
. SKED FOR DATE CERTAIN FOR HEARING
C. HINDS, ESQ FOR AIVED 15 DAY RULE
C. MUELLER, ESQ
E VANOSTRAND. CLK [PRELIMINARY HEARING DATE SET
' URETY BOND CONTINUES
L. BRENSKE, CR
. ET FOR COURT APPEARANCE
venl PRELIMINARY HEARING HND
ate: 08/03/2018 Time: 9:30 am
udge: BATEMAN, SAM Location: DEPARTMENT 1
March 14, 2018 [:5,000 SURETY BOND POSTED
DN 03-13-19 AT HDC
Charge #1: DUI ALCOHOL AND/OR CONT/PROHIBIT
5UB, ABOVE THE LEGAL LIMIT, 18T
COMPLAINT FILED
SET FOR COURT APPEARANCE
Fvent FELONY ARRAIGNMENT HND
Date: 04/02/2018 Time: 8:00 am
ludge: GIBSON S8R, DAVID 8 Location:
DEPARTMENT 3 °
Result ARRAIGNMENT HEARING HELD
March 13, 2019 BET FOR COURT APPEARANCE
Fvent FELONY ARRAIGNMENT HND
Date: 03/18/2018 Time:.2:00 am
Uudge: GIBSON SR, DAVIDS Location:
DEPARTMENT 3
Fesull HEARING VACATED
PROBABLE CAUSE DETERMINATION
HAIL SET 55,000 TOTAL CASH OR SURETY
Bi2172020 10:52 am Minutes - Crimihal PageBof @
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JUSTICE com%mrﬁmm
CLARK !
VILRT
THE STATE OF NEVADA, BN Iy A 855
Plainti . K2 -« VACRROOOYY3-borp
. S SWSENO:  19FHOS2IX
V8-
DEPTNO: 5
MATTHEW HANEY MOLEN #8014510, :
Defendant,
CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of CHILD ABUSE,
| NEGLECT, OR ENDANGERMENT (Category B Felony - NRS 200.508.1 - NOC 55226)
| and DRIVING UNDER THE INFLUENCE (Misdemeanor - NRS 484C.110, 484C.400,
434C.105 - NOC 53900), in the manner following, to wit: That the said Defendant, on or
about the 12th day of March, 2019, at and within the County of Clark, State of Nevede,
COUNT 1 - CHILD ABUSE, NEGLECT, OR ENDANGERMENT

did willfully, unlawfully, and feloniously causc a child under the age of 18 years, to
wit: EM,, being appraximately 13 year(s) of age, to suffer unjustifiable physical pain or
| mental suffering as a result of abuse or neglect, to wit: negligent treattment or maltreatient of j
a child, and/or cause E.M. to be placed in e situation where he or she might have suffersd

unjustifieble physical pain or mental suffering as a result of abuse or neglect, to wit: nopligent
treatment or maltreatment of a child, byoperntmgavehcleoccupledbyE.M while under
the influence of alcohol.
| COUNT 2 - DRIVING UNDER THE INFLUENCE

did then end there willfully and unlawfully drive and/or be in actual physical control of
a motor vehicle on a highway or on premises to which the public has access at Pecos Road
and Robindale Road, Henderson, Clark County, Nevada, Defendant being responaible in one
or mors of the following ways and/or under che or mare of the following thearies, to wit: 1)
while under the influence of intoxicating liquor to any degree, however slight, which rendered
him incapabls of safely driving and/or exercising actual physical control of a vehicle, 2) while

o WA2019201 BHIS2 L OOAR]
R TR
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WV 00 N1 Oy ot B WON e

HH:—nn-Hn—-l—BH:—
O 00 ~) O Wt B W e

IS8R BERBRSB

28

Pt

D

.
o

he had a concentration of alcohol of .08 or more in his breath, and/or 3) when he was found
by measurement within two (2) hours after driving and/or being in actual physicel control of
a vehicle to have & concentration of alcohol of .08 or more in his breath,

All of which is contrary to the form, force and effect of Statutes in such cases made and

provldedandagumstﬂlepenoeanddlgniwofﬂleSmeowaada. Said Complainant makes
this declaration subject to the pensity of perjury.

19FH0521X/1al
HPD EV# 1905593
(TK)

[

03/13/19

WA192019RH0SCINIFH0S21-COMP-001.D00K

AA000014
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NOTICE OF WITNESSES
[NRS 174,234]
TO: Defondant or attorney of record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that:
(1) If the offense date is priorto Apell 13, 2015 the STATE OF NEVADA intends to cell the
following witnesges:
FORENSIC ANALYST OF ALCOHOL
DARBY LANZ MP14274
DANA RUSSELL MP7503

LAS VEGAS METROPOLITAN POLICE
FORENSIC LABORATORY

(2) If the offense dite is April 13, 2015 or after, the STATE OF NEVADA intends to call the
following witnesses:
FORENSIC ANALYST OF ALCOHOL
DARBY LANZ MP14274
MARLISSA COLLINS MP 14973
LAS VEGAS METROPOLITAN
FORENSIC LABORATORY
These witnessos are in addition to those witnesses noted in the discovery or other
DATED March 13, 2019,

WH20LS0015MHE AN 9FT0S21-COMP-001,DOCK
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C Herici=rson Police Deparitifent

. 223 Lead St Hendarson, NV 88016
Page 1 of2 Declaration of Arrest
DRE 1508883
Fh¢ 19
Arwolon's Name:  Molen, Metthaw Hanoy
DatecfAmsst 0329019
Tmecf Amest: 1oy
(Charge * . Degrea NRStMe I
DUI, ABOVE LEGAL LOIT, {18T) Mistemmoanor | 4msC.110
| CFSLD ABUBE OR NEQLECT, {181) | Pelany £00.500,1

THE UNDERSIGNED MAKE THE FOLLOWING DECLARATIONS SUBJECT TO THE PENALTY FOR PERJURY AND
SAYS: That I, Austin Groll am & paace officer with the Henderson PD, Clark County, Nevada, belng ao employed since
08/25/2018. That | leamad the following facts and cicumstances which led ma to believe thet the above named subjsct
committad (or was commiiting) the above offenss/olfenses et the location of North Pecoe Road Hendersdn Nevada
80074, and that the offense occurred at approximately hours on .

Detnills of Probable Cause

On 03/18/2018 at approximately 1820 hours Fleld Tralning Officer A. Nelson #2185 and I, Officer A. Groll #2488, were
dispatiched to the Intersection of Pacos Foad and Robindale Road (Hendarson, Nevada) refersnce a traffle accldent.

Please reler to raport number 18-05582 for fusther detalls about the traffic accident.
Upon arrival | made contact with a mala, Matthew Molen (05/20/11981), who stated he had just gotien Into a vehicle

accident. Matthew stated he was driving his 2018 Hyundal Sonaia bearing Montana license plate 2483788, | asked

Matthew where he was driving to and he stated he had just picked up hia aon, Easton Molen (09/21/08), from Thanman
Whita Middis Schocl

While Malthew waa explaining the traffic accident 1o ma, | detectad a strong odor of an unkriown aleoholic beveraga
emanating from his breathe and parson. | also noticed that Matthew's eyes were bloodshot and watary.

Oificer K. Skinner #2233 amived on acene to assist,
Due to the above obeervations, | asked Matthew I he would submit to Standardizeéd Flald Sobriety Testing to determine If
he wes ble to dperate a motor vehicle eafely, and he agraad. | asked Matthew & series of questions that are detalled on

the HP-B5 form which [s attached to this report. t-ehould be noted, Matthew admitted to drinking three besrs at his
estimated time of 0200 hours and he confeseed to driving the vehicle,

I then meoved Maithew to a emaoth drea tiat had a hard, fist surfacs,

| administered Matthew the Hortzontal Gaze Nystagmue teet and he showsd & out of 8 oiues which Is an unsstisfactory
perfarmance of that test,

| administerad Matthew the Walk and Turn tast and he showed 3 out of B clués which Is an maatisfactory performanoe of
that teat.

| administered Matthew the One Leg Stand teat and he showad 3 out of 4 cluss which Is an unsatisiactory parformanca of
that test.

All ot the abova testing and observations indicatad that Matthew was too impalred 1o operate & motor vehicle aafely. Ses

Ausiin Groll

Declarant's Name s c ANNED
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S Heﬁh@rson Police Depar't‘fé?ent

‘ . 228 Luad 81, Herdarson, NV 29015
Page20f2 Declaration of Arrest Continuation Page
. DRF 1p58289
. FHE
Ametipeis Name!  Minien, batihow Haney

Detalls of Probable Cause (Continued)
the attached Standardized Fleld Sobriety Checkiist (HP-86.form) for complete detalls of the SFSTa,

Due o the fact that Matthew condesead to drinking aloohol, the fact that Matthew confeasid to driving the vehicle, and the
above facts from the Standardlzed Fleld Sobristy Teet, | adviaed Matthew that he was belng placed In custody for viclating
NRS 484C.4001 - DUI, ABOVE LEQAL LIMIT, (18T).

| then searched Matthew and placed him.In my patrol vehicle. | read Implied Canssnt at 1628 (witnessed by Feld Trelning
Officer Nelson) and asked Matthew If he would voluntarly submit to evidentiary breath testing at the Handarson Detentioft
Ganter, dnd he sald he would,

| read N!ltlhaw his Miranda Wamirig et about 1628 hours {(witneseaed by Fleld Training Officer Nelson),

Officer 8kinner later did an Inventory eearch of Matthew's vehicle and inside was the following: HP Chrome Laptop
{White/Sliver), Black Backpack, Capital One credt card (...4738), Misc Trash, Emergency roadside kit.

Matthew's car was then towed by Snep Towing.

| trangported Matthew to the Handereon Detentlon Canter without Incidert. After Matthew was booked Inio the Jall &t 1701
hours, | warmed up the Intoxilyzer 8000 (SN 80-008041). At this point In time, | cheaked Matthew's mouth 0 ensura he did
not have any foreign abjects In his.mouth, Al approximately 1711 hours, | bagan the observation pariod on Matthew for the
next fifteen minutes to ensurs that he did not contaminate his breath and jeopardize the integrily of the test. After tha
fifteen minuts observation period, Matthew gave two breath aamples. The results were .172 & -184 at 1737 hours and
1741 hours respectively. .

Bue to the fact Matthew wes driving his vehicle on a public roadway, the fact it was determined he was over the lagd limit
of alcohol, the fact his son who is thiteen years of age wae riding In the vehiale with him, thé fact Matthew placed hig'son
in a aituation where he may-have suffered phyeical pain while operating the vehicle while intoxioated, | charged Matthew
with a felony viclation of NRS 200.808.1 : CHILD ABUSE OR NEGLECT, (1ST).

Thia-incident was recorded on the Henderson Pollos Department's Dash and Boty Worn Carneras,

@refdre, Dec that a finding be made by & magistrate that probabl e exiats to hold said fo
pwlgllmmry haadm munr:afdoeuorlgma ls::l:damoamq orfo':hlal Nmmlnﬂadm;:ang:).nm r

Auatin Grofl
Declarant's Neme
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L Heﬁ‘d@i’son Pollce Deparil??ent

. 223 Load St. Hendecson, NV 60018 / 702
Booking Custody Record
DA NUMBER FH NMEER M NUMBER SUBJECT NAME ARREBTDATE | ARREST THE
_!!F 19 - Moten, Matthew Hanay 031212019 1"
LOCATION OF GRIME INTERSECTION A AT LOCATION
Hesth Po2as Road Handerann Mevad 63079 Fohindsla Rnsd
LOCATION OF ARREST INTERSECTION [ ATLOCATION
‘304 North Pecos Aosd Hendyreon Nevady 83074

T aerbReToR REMED | () SURIEGTOOMBATIIVE | [ GUAJECT SUKGIAL |1 ASKBUREGT FINAIRED | TTAKE OFC INTALTE
Bl inrancAGMEN . | [ MRANDA ViAVED. T2 MIRAWDA INVOKED . —

NIRANUA | DATE _oariaientd TIME ses8 GVENEY A Groligeis _ -
SgRaoN"y | PEFPCH NANE LAST, RRST, MD., GUFFIX) N ST
| PERSONY | yoton, Msttow Haney 604-00-1080 s |
PERSON ADDRESS HAT |weT | HAR [EYES |RACE GENDER
2500 Panderuss Pine AVE Hendemon Nevada 89074 P |™ | Bown [Geen |wene | ke
HOME PHONE CELL PHOKE BUSINESS PHONE OTHER PHONE PLAGE OF BT
' Stooktan, Califomia
" ALas ALLAS (LANTNANERIONIKER, MRST, tobLs) i o
- e - R
VIELATION 1 (op 100 Misdemaancy S50 1
e Creo)
DEECRIFTION
oo otz (41 o) G
PCN NUMBER WARAANT{UMEER
- STAWTE CLASS NOG COOE COUNTE
VIOLATION 2 900,108 Folory 1
DESCRIPTION ' '
CHILD ABUSE OR NEGLECT, (187)
PGN NUMBER WARRANT NUMBER e

,m, | CIDANANGVIOLATON L] CONTAGT WiTHWICTIM * [ m GAMING ESTABLISHMENT Dmmmmmuam
] coNTACTWITHCHADREN ] DRIVING VIOLATION [ coNTACT WITH CO-ORFENDER

APRESTING OFFICER PNUMBER TRANSPORTING OFFICER P NUNBER
Qroll, Austin HP24568 .| Groll, Austin HP2488

fage 1 Of 2
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L, Heriugrson Police epartﬁ%ent

R 223 Lead St Henderaon, NV 82015
Booking Custody Record
9 y (A QH%M O
DA NUMBER FH MUMEER Imuuu SUBJECT NAME ARRESTDATE | ARRESTTIME
| 1608821 1 Wolen, aithew Huney " | crtavsbts 1023
PROBABLE CAUSE REVIEW .

Tho undsreigned Maghizals bas reviewsd tha Afidavit and MMHWIMIMMIMHMMMMWWNM”M

Finding d thereis suffiolent probable causs, for the prmose of continusd Incarceration, to b umma-lru'
crima(g) heve baen committed and thet sald dn?anthmlmuommdwdl ufml!l) fHEHEHJFE, I8
that the defefdant may be held in custody until bell ls posted.
“"g:fmﬁ!';“ BAIL: ermmnni;f' otHER[] 8

[ find thave s NOT sulficient mbahlathuMhMﬂhbnhddhuﬂm%“
e S L T e T
[ evidencs sufficlent to satabiish probable aatree., tpon
orcH [ ORRELEASE[] coRrRELEASE[] IAD RELEASE[]

COMMENT:
RETURNDATE:  NOAMALBOHEDULE (7]  FIRBT AVARABLE [T] OTHER DATE

Sl & — AUBTCECOURT 3¢ Datws =/ B2 Five:_ G evgy o

Bighature cHglsmbe MUNICIPAL COURT [

ARRESTING OFFICER P NUMBER TRANSPORTING
Groll, Austin HP2485 Groll, Austin
Page 2 Of 2

| P NUMEER
| HP2Mge
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Enlightening Minds for
Ever Lasting Recovery
600 Central Avenue, Sufte 408
Great Falls, Montana 55401
{406) 315-2227

May 15,2020

Cralg Mueller, Attorney at Law

723 South Seventh Street

Dear Mr. ’
RE: Matthew H. Molan
DOB: 5/20/1981

This letter fs to inform you that Mr. Molen parformed an Addiction Assessment with this counselor on
May 14, 2020. He met the DSM-5 Criterfa for an Alcohol Use Disorder. He also met the American
Soclety of Addiction Medlcines Patient Placement Critaria 2013 for Level | Cara (outpatient). Thus, itis
recommencded he entar and complete this level of care to Increass his knowledge about the disease of
addiction along with the coping skills to assist him in maintalning long-term abstinence.

If you have any questions a message can be left at the office at (406) 315-2227. Messages are checked
weekly.

Sincaraly,

Lynds {Lynn) Reiman
Bachelors of Sclence In Human Services
Licensed Addittion Counselor
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CASE NO. BOJN-1 A Bug~

IR =S
IN THE JUSTICE'S COURT OF HENDERSON TOWNSHIP

COUNTY OF CLARK, STATE OF NEVADA

STATE OF NEVADA, D OmﬁlN}AL
)

Plaintife£,
vs.

MATTHEW HANEY MOLEN,

Defendant.

P o Tt Tt Tt Tt Tamyt

REPORTER'S TRANSCRIPT
OF
PROCEEDINGS
BEFORE THE HONORABLE SRAMUEL G, BATEMAN

JUSTICE OF THE PEACE

MONDAY, MAY 18, 2020

APPEARANCES:

For the State: BARBARA SCHIFALACQUA

Deputy District Attorney

For the Defendant: CRAIG MUELLER, ESQ

Reported by: Lisa Brenske, CCR #186

[9CRH co 0\t 3-0000

CASE NO. 19FHO0521X
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1 HENDERSON, NEVADA, MAY 18, 2020
2
3 * N F F ok ok ok ok ok A N
4
9:42AM 5 THE COURI: Matthew Molen, 19FH0521.
6 Mr. Mueller, I think we were waiting first

7 | on an evaluation. How are we looking on that?
8 MR. MUELLER: Well, after & great bit of
9 | effort and many phone calls I found a gualified -- may
9:42AM 10 I approach?
11 THE COURT: Just nobody doing them right
12 now, 1ls that the problem?
13 MR. MUELLER: No. It's in Great Falls.
14 It's not that they're not getting it done. It's
9:42AM 15 | getting it done up in Big Sky Country.
16 THE COURT: They're part of the United
17 | States, aren't they?
18 MR. MUELLER: It's been rumored, but I
19 | wasn't able to find any definitive proof. BAnyway, your
9:42AM 20 | Honor, we did get an evaluation done and I spoke with
21 | Mr. Molen at length this morning.
22 THE COURT: Looks like they're
23 | recommending some sort of an out-patient type program.
24 MR. MUELLER: What I would suggest, sir,

9:42AM 25 | Mr. Molen has not been able to find employment as a

AA000022



9:42AM result of his panding case up in Big Sky. He's living

with his folks. I'd recommend and ask as a sentence of

W N B

DUI school, Victim Impact Panel, the minimum fine by
4 law, and then as a result of the alcohol evaluation if
9:43AM 5 | we could have him just do one or two AA meetings a week
6 | for a couple months. I've done a lot of these and I
7 | saw the evidence. Obviously I have a disagreement with
8 | its conclusion but I saw the evidence.
9 THE COURT: Well, I think the reason that
9:43AM 10 | they probably in part might have recommended -- I don't
11 | know what evidence was provided to this particular
12 group, but I think he had been, if I remember
13 correctly, arrested a number of times for DUIX bafore.
14 Is that correct in scope if I remember? I looked at it
9:43AM 15 | before sentencing last time I believe.
16 MS. SCHIFALACQUA: Right. And, Judge, my
17 only concern -—-
18 THE COURT: ©Not that he's been convicted.
19 | Just that he was arrested for DUI.
9:43aM 20 MR. MUELLER: Yes, Judge. I also had the
21 | local — there was an older alcohol evaluation that I
22 | had done earlier with Frank over at ——
23 THE COURT: Do you have that with you?
24 MR. MUELLER: No, s8ir, I don't. Frank

9:44AM 25 | refused to update it over the phone which is why we had

AA000023



9:442M 1 to get a second one.
2 THE COURT: Who is Frank?
3 MR. MUELLER: Frank is over at LRS.
4 THE COURT: He lives in Montana. It's my

9:44AM S | understanding he's pretty much living there.
6 MS. SCHIFALACQUA: My concern is we can't
7 do a sentencing without him present, Judge. So I don't
B8 | know 1f he wants to arrange for Blue Jeans to be set up
9 for his client, but you can't order Mr. Mueller to tell
9:44AM 10 | him. I mean, obviously this has a tortured history,
11 | but I would ask then that he at least do it by video,
12 phone, something. Otherwise if you are going to
13 | adjudicate him and give him a specific sentence.
14 MR. MUELLER: Judge, we've already had
9:44AM 15 this, and I know Miss Schifalacqua wasn't there, but we
16 | had a discussion and we agreed to do it this way, and
17 | remember this 1s the only part --
18 THE COURT: Well, I found him gquilty last
19 | time. I had asked for the evaluation to possibly help
9:44aM 20 | decide the sltuation. What's the status of the
21 | District Court case?
22 MR. MUELLER: Status check is on the
23 16th of June with no disposition.
24 MS. SCHIFALACQUA: Right. They are going

9:44AM 25 | to set the trial on that date. Sco that's what my
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9:45AM 1 concern 1s. I don't have any agreement by Miss

2 Scheible. My only concern legally obviocusly if you are

3 going to give him a sentence —

4 THE COURT: I think we can — he's been
9:45AM S | here -— I think we can waive his presence for

6 | sentencing on the DUI. My bigger gquestion is do you

7 | have any recommendations -- my understanding he's

8 | currently living in Montana; is that correct?

9 MR. MUELLER: Yes, Judge.
9:45AM 10 THE COURT: 1Is there any intent that he

11 | returns here or is he staying up there?

12 MR. MUELLER: As you may know over the

13 years sometimes people move to Las Vegas, realize that

14 | there are things available to them here that may not
9:45AM 15 | necessarily agree with them long term, and he has

16 | returned as far as I know permanently to his family in

17 Big Sky.

18 THE COURT: One of the exacerbating or

19 aggravating circumstances of the case was the driving
9:462M 20 | with the child in the car. What is the status of his

21 | situation with his son and presumably the mother of the

22 child?

23 MR. MUELLER: The son and the child are

24 down here as far as I know, Judge. I have a healthy

9:46AM 25 | disdain for Family Court to the point where I don't
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10
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12
13
14
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24

25

even ask.

THE COURT: What's your position,

Miss Schifalacqua? Obviously you made your record
whether he needs to be here or not, but what’s your
position on the sentence in this particular case?

MS. SCHIFALACQUA: And, Judge, obviously
you went through it. I went through and looked at it.
The biggest concern is the long time or term it looks
like of alcohol abuse, right? 8o of course we think
that he has tc do more extended treatment than a
traditional DUI sentence. I do think out-patient
treatment 1s appropriate. I think that obviously I
want a full six months suepended, Judge. I think a
SCRAM device, 1f it hasn't already been done, is
appropriate, and then I would submit on any other
standard conditions,

THE COURT: Do you remember, Mr. Mueller,
the LRS, what did they recommend? Do you remember?

MR. MUELLER: If I could.

TRE COURT: Yes. Go ahead. Obviously we
couldn't sentence him today 1f I wanted to give him
jail time.

MS. SCHIFALACQUA: Correct. Which I

believe would have been the recommendation from the

other deputy.
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9:47AM 1 MR. MUELLER: I don't have it, Judge.
2 THE COURY: Where would he do the DUI
3 | counseling if it's difficult to find?

4 MR. MUELLER: I was hoping your Honor --
9:48AM 5 | and my colleague may not be aware that this is Great

6 | Falls, Montana. There is not a pallet of available

7 counseling up there. What I was going to ask the Court

8 | to fashion it something that we could address the
9 | State's concerns and still actually get 1t done which
9:488M 10 | is why -—— I mean -——
11 THE COURT: I don't know if he qualifies
12 | for the -~ I assume he can do Victim Impact Panel
13 | online because he probably meets the definition of

14 | being ocutside of the hundred miles.

9:48AaM 15 MR. MUELLER: The statute says 60.
16 THE COURT: You're setting the trial on --
17 MS. SCHIFALACQUA: In June they'll set it

18 | because right now the earlisst they can even

19 | contemplate is mid July with regard to juries and then
9:48AM 20 | it's going to go priority of in custedy invoked.

21 THE COURT: I was going to say he could do

22 | stuff online with LRS, but I don't have them here to

23 | educate me. I don't know when they are going to be

24 | sending folks hers.

9:50AM 25 Do you come down and see. me anytime in

AA000027



9:50AM 1 | June, Mr. Muellexr, on any of your cases? If you could
2 | check your calendar.
3 What I'm inclined to do is this: I'™m
4 | going to sentence him to six months. I'm going to
9:50AM 5 | suspend that sentence. I'm going to sentence him to
6 | staying out of trouble for a minimum of one year.
7 | You're going to probably have to run an NCIC to give me
8 an update on what's happening up in Montana. I'm going
9 | to have him pay a 688 fine.
5:50aM 10 MR. MUELLER: He is not working. Every
11 | time he goes for a job they see the child abuse
12 | complaint.
13 THE COURT: I understand. He has a year.
14 | He is going to have whatever -- this is going to be a
9:503M 15 | work 1n progress because of the District Court case. I
16 | knocked it down to a 585 fine. I think he can do the
17 | Victim Impact Panel online because of where he's
18 located according to the statute.
19 I'm going to continue this. Did you find
9:51aM 20 | a gocod date for June, Mr. Mueller?
21 MR. MUELLER: The 18%P I've got depos set.
22 | Could we do it the week after that?
23 TEE COURT: Sure. I'd rather have you
24 | here than one of your associates just because you know

9:51AM 25 the case.
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9:51aM 1 THE CLERK: July 9th.

2 THE COURT: Let's see 1f we can get that
3 |done. I'm going to reach out to LRS. I'm inclined
4 | to —— because I think he does have a bit of an issue.
9:51AaM S | They have more like a medium level alcdhol and drug
6 counseling service through LRS. The question is
7 | whether he can do it online or not. I'm going to reach
8 | cut to LRS and find out.
9 MR. MUELLER: LRS over the years has been
9:52aM 10 | my go to agency. They're close to my office.
11 THE COURT: So I will get back to you. Do
12 | you have a problem with me --
13 MR. MUELLER: Well, I was going to say,
14 Judge, they are my go to agency. I tried getting
9:52AM 15 | everything done through LRS this time and they were
16 | remarkably unhelpful. Surprisingly unhelpful on this
17 | occasioen.
i8 THE COURT: Okay. I'm golng to reach out
19 | to them. So between now and the next date he can start
9:52AM 20 | working on the 585 fine. If he wants I'll convert it
21 | to community service if he wants to do that up there,
22 | although that doesn't help us. I want him to do the
23 | Victim Impact Panel. I want him to stay out of
24 | trouble. We'll find out what's going on with his

9:52aM 25 | District Court case. I'm going to reach out to LRS
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9:52aM 1 | about the medium level alcochol and drug counseling at

2 | this point and we'll come back around on =--

3 THE CLERK: July 9th.

4 THE COURT: -- and see if we can take it
9:53AM 5 | back up and see what's available at that point. Dces

6 that work for you, Mr, Mueller?

7 MR. MUELLER: That'll be fine, Judge.

8 THE COURT: All right. We'll see you back

9 on that next date.

9:53AM 10 THE CLERK: July 5th, nine a.m.
11
12 (The proceedings concluded.)
13
14 * % % % %

9:35aM 15
16 ATTEST: Full, true and accurate

17 | transcript of proceedings.
18

19 /S/Lisa Brenske

9:35AM 20 | LISA BRENSKE, CCR No. 186
21
22
23
24

25
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1 HENDERSON, NEVADA, MARCH 17, 2020
2
3 *ok ok ok ok ok kK kR ok
4
10:052M ¢ THE COURT: State versus Molen, 19FH0521X.

6 | This is the continuation for decision on the trial in
7 | this particular case.
8 MR. ISCAN: Before we get started, Judge,
9 | this is Miss Schieble's case. 1I'm not sure what it's
10:058M 4349 | on for today.
11 THE COURT: I know. So a few weeks ago, I
12 | don't know when was the last date =~ I think
13 | Mr. Maynard showed up yesterday, Mr. Mueller, and I
14 think he showed up March 1650 gor you.
10:058M 45 MR. MUELLER: Yes, Judge.
16 THE COURT: So on March 16 I was
17 | prepared to rule at that point. I guess there was
18 maybe some confusion about what I was going to do that
19 | particular date.
10:05AM 20 MR. MUELLER: When I spoke with you last
21 | week at the bench you asked to have Mr. Molen present.
22 THE COURT: Well, you spoke with me after
23 this March 16th date. No, I'm sorry. It was the

24 March 4th date.

10:06AM 55 MR. MUELLER: Right.
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10: 06AM 1 THE COURT: So we had a decision on
2 | everything on March 40 1 think Mr. Maynard came
3 | and said there was some confusion. So I continued it
4 to the 16™N, 1n batween that you and I just discussed
10:06aM 5 | about scheduling. And so I had suggested that you get
6 | to your cllient to schedule a date that's convenient for
7 | everyone baecause I know that he was coming down.
8 And then yesterday Mr. Maynard showed up
9 | and said that Mr. Molen was on a flight at four. So
10:06AM 14 | Miss Scheible was here yesterday in front. of me and
11 | said what do you want to do? And so at that point my
12 | next date would have been Thursday. But because I
13 | don't know that Miss Scheible could have made Thursday
14 | any better than today, she said she could make herself
10:06AM 45 available today but asked that your office contact her
16 | to confirm that he was getting here. And so I got an
17 emall late last night, and I think it was from Miss
18 Scheible to me, and you alsoc were on it, and I think it
19 was J. Maynard, he was on the email that said I have
10:078M 30 | not heard from Mr. Mueller's office, therefore I'm not
21 | coming today.
22 So that's where we f£ind ourselves today.
23 The question is do you want me to make a decision today
24 | or do you want me to continue it to Thursday to see if

10:07AM 5 | Miss Scheible can be here?
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10:0724 5 MR. MUELLER: Mr. Molen lives in a small
2 | town up in Big Sky Country. He is unemployable until
3 | this matter 1s resoclved.
4 THE COURT: Okay.
10:07AM 5 MR. MUELLER: He flew down with great
6 | expense and personal inconvenlence to be here today.
7 THE COURT: Well, but I had informed you
8 | that I would work with Mr., Molen and yourself because
9 | he was out of custody and he wasn't living here.
10:07AM 49 MR. ISCAN: Just for everyone's knowledge

11 | Miss Scheible intends to be here this morning. I just
12 | text her to get a status update on where she's at.
13 THE COURT: So she is coming?
14 MR, ISCAN: That was my understanding is
10:07AM 15 | she is coming today.
16 MR, MUELLER: Your Honor, I'm litlgating a
17 | one ox two man bicycle shop against the largest law
18 | firm in the state and they have 175 eminently qualified
19 | lawyers.
10:078M 5 THE COURT: Well, I'm going to make a
2]l | decision today at least as to the finality of the
22 | decision as to the trial.
23 So I've reviewed the video, I reviewed the

24 | filings of the parties and the transcript. And so if

this were a case that was just based on impaired
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10:08aM 1 | driving apart from the per se portion of the statute, I
2 | would say that there probably was insufficient evidence
3 | of ilmpairment. The initial accident was testified to
4 | by the witness that Mr. Mclen was driving possibly
10: 08AM 5 | erratically and ultimately brake checked him.
6 | Mr. Molen says he didn't do that. I didn't have any
7 | other witnesses one way or the other on that. They
8 | pulled over into the parking lot at which time the
9 | cfficers ultimately arrived and had their dash cams on.
10: 098 4 And I also reviewed the video. I didn't
11 | ses all of the field sobriety tests clearly on the
12 | video, but I think ultimately there probably was
13 | insufficient evidence of impairment outside of the per
14 | se rule.
10:092aM 44 So the next question is ultimately were
16 | the blood draws taken within the two-hour rule or the
17 two-hour portion of the statute. So the body cams that
18 | I did receive were from -- let's see, we had some still
19 | photographs, and I think probably the defense would
20:098M 54 | goncede that at least Lf we were operating from tha
21 | still photographs, Mr. Molen was sitting in hie car
22 after he pulled it over and the first blood draw was
23 | within the two hours by about two minutes if I remember
24 correctly. About an hour and 58 minutes.
10:10RM 55 So the question I then had for Mr. Musller
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was the blood draws themselves. Mr. Mueller made the
point effectively that there was some issue as to the
amount of time that the officers were observing

Mr. Molen and for how long. However, Mr. Molen toock
the stand and said he didn't remember anything unusual
about any sort of regurgitation or anything like that
that would have necessarily caused a failure of the
test. So the test itself I don't think at the end of
the day was problematic.

The next question I had was the first test
was within the two hours, the second test was outside
of the two hours. 8o my questicn for the briefing was
does both tests have to be within the two hours. I
think ultimately the second test per the statute is
really only there to confirm the viabllity of the first
test, that being that it has to be within a certain
range of the first taest which in this case it was. 8o
at the end of the day while it was close in time,

Mr. Molen did receive the breath test within the two
hours and therefore it's a per se violation of the
statute.

So I do find at this point based on the
per se theory that Mr. Meclen is gquilty beyond a
reasonable doubt of DUI and that's the record I'm going

to make as to the decision on guilty or not gquilty. So

AA000036



10:11aM

10:11aM

10:12AM

10:12AM

10:12AM

10:12AM

B W N

wn

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

P
i\ p l:"’""\

I do find him guilty beyond a reasonable doubt based
upon that.

Mr. Mueller, since Miss Scheible isn't
here, here's what I was inclined to do as far as
sentencing. I think what I would prefer to do at this
point is I would like Mr. Molen, based on what I've
heard in this case and the familiarity with his file,
to get an evaluation and then make a determination as
to what I'm going to have him do at that point. I'm
not inclined to give him jail time today or anything
like that. Or any additional jail time outside of the
suspended sentence unless Miss Scheible jumps up and
down. I don't know that she will. He can be sentenced
in absentia once I get the report and I get a sense of
what he's doing in Montana, what he has access to and
those types of things. What's your position on that?

MR. MUELLER: Thank you, Judge. I will
have him get an alcohol evaluation. I will get him
started on the DUI schocol and the Victim Impact Panel
and we can come back in 60 days, or I can come back in
his stead, for formal sentencing at that point.

THE COURT: Okay. Mr, Iscan, do you have
any additional information as to when Miss Scheible

might be here?

MR. ISCAN: Well, she said she could have
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been here in about 15, 20 minutes, but I said you're in
the middle of ruling so I told her not to.

THE COURT: All right.

MR. ISCAN: But I can call her back down
1f you'd like.

THE COURT: No, that's all right.

Mr. Mueller, I'm thinking given everything
that's going on with the Court shutdown that 60 days
would be a good time to have the evaluation done. 1I'll
walve his presence for now to come back down on that
particular date, but I just need you to get me the
evaluation ahead of time and then we can argue about it
at that time.

MR. MUELLER: Thank you, Judge.

THE COURT: Is that fair?

MR. MUELLER: That'll be fine. And in the
meantime I'll get him doing the DUI school and the
Victim Impact Panel.

THE COURT: All right. Good luck. Thank
you for coming down.

THE CLERK: May 18, 9:00 a.m.

MR. ISCAN: And that's for sentencing?

THE COURT: Yes. For totality of
sentencing. But I want to see based upon the history

of Mr. Molen and everything that's going on what that
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evaluation would suggest.

MR. MUELLER: Thank you, Your Honor.

THE COURT: I'm not inclined to give him
any immediate jail time, okay?

MR, MUELLER: Thank you, Your Honor.

THE COURT: All right. Thank you.

(The proceedings concluded.)

L B

ATTEST: Full, true and accurate

transcript of proceedings.

/S/Lisa Brenake

LISA BRENSKE, CSR No. 186
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a . .
. Henderson Police Department
’ o 223 Lead 8t. Handerson, NV 80018
‘Page 1 gif Declaration of Arrest
DAt 1905503
Fiir 19
Arastow's Nawa: - Molen, Makhuvw Haney
Dats of Apest: 03272010
Time of Arrast: 1% .
Charga Dagres NRSWHMC
DU, ABOVE LEGAL LIMIT, [15T} . Msdemenpor 484C.118
GHILD ABUSE OR NEGLEGT, (187} Felony 200,508.1

THE UNDERSIGNED MAKE THE FOLLOWING DECGLARATIONE S8UBJECT TO THE PENALTY FOR PERJURY AND
SAYS: That ), Austin Giroll am a padice officer with the Henderson PD, Clark Gounty, Navada, baing so employad sinos
06/26/2018. That | leamex the following facts and circumatances which lad me to believa that the. above named subjact
committed (or was commiiting) the above offenss/olfansse at the location of North Pecos Road Henderson Nevada
89074, and that the offense occurred at approximately hours on.

Details of Probable Cause

On 03/1%/2010 at approximataly 1520 hours Fleld Training Officar A, Neleon #2185 and |, Officer A. Groll #2488, wern
dispatched 1o the intersection of Pecos Road and Robindaie Road {Handemson, Nevada) referance a traffic acoldent,

Pleass vefer 1o repori number 18-06582 for further'detalls about the traffio accident,

Upon arrival | made contact with a male, Maftihaw Molen (05/204881), who stated he had just gotten Into a vehicle

accldant, Meithew staled he was driving his 2018 Hyundal Sanata bearing Montana license plate 2483788. | asked

m.a l;vd:lem m» driving lo and he staled he hed Just picked up his son, Easton Molen (08/21/08), from Thurman
; 8chaool.

While Matthew was explaining the traffic' accident to ma, | detacied a strong odor of an unkmown alcoholie baverage
emanating from his breathe and person. | also noticad that Maithew's eyes were bloodshot and waery,

Officer K. Skdnner #2233 arived on scene 1o assist,

Dua to the above observations, 1 askad Matthew if he would submit to Standardized Fleid Sobriety Testing o datermine It
he was able to operate a motor vehicle safely, and he agreed. | askad Matthew a serias of quastions that are detalled on
the HP-85 form which is altached to this report. it should be notsd, Maithew admitied to drinking three beers at hia
estimaiad time of 0200-houre and he canfessed to driving the vehicle,

| then moved Matthew to a smooth area that had a hard, flat suiface.

I administerad Matthew the Horizontal Geze Nystagmus lest and he showed 6 out of 8 cluss which.is an unzallsfactory
performanca of that test.

:hadminbterad Matthaw the Walk and Turn teat and he showesd 8 out of B clugs which Is an unsatlatactory performance ol
at test. ’

| administered Maithew the One-Leg Stand teat and he showed 3 out of 4 clues which Is an unsatisfaciory peformance of
that toet.

All of the above testing and obsarvations indicated that Matthaw was too Impalred to operate a motor vehicls safaly, Ses

Austin Groll
Declgrant's Name

DEFENDANT'S
EXHIBIT
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Henderson Police Department
» 223 Lead . Henderson, NV 89018
Page2af§ Declaration of Arrest Cantinuation Page
DR# 100553
FHS 19
Anestew's Nema:  Malen, Matihew Hsney

Details of Probable Cause (Continued)
the attached Stendardized Flald Scbriety Chacklist (HP-85 form) for complete details of the SFSTs.

Dua 1o the fact Ihnt Matthew confessed to drinking alcohal, the faot that Matthaw confassed ta diiving the vehiole, and the
above facts from the Standardized Field Scbriety Test, | advisect Matthew that he was being placed In custody for violating
NRBS 484C.4001 - DUI, ABOVE LEGAL, LIMIT, {18T).

{ ther searched Matthew and placed him in my patrol vehicis, | read Implied Consent at 1626 {witnessed by Flekl Training
Officer Neison) and aaked Matthew § he would voluntartly submit to evidentiary breath testing at the Hendarson Detention
Center, and he sald he would,

| réad Matthew his Miranda Warning at about 1628 hours (witnesssd by Pleld Tralning Officar Nalson),

Officer Bkinner later did an Inventory search of Maithew's venicle and inside was the following: HP Chrame Laptop
(White/Siivar), Biack Backpack, Capital One credit card (..4788), Miss Trash, Emergancy roadside )i,

Matthew's car was then lowed by Snap Towing.

| transported Malthew to the Henderson Delentlon Genter without Incident. After Matthew was booked into the Jall at 1701
hours, [ warmed up the Intoxilyzer 8000 (SN 80-008041). At thia polnt In time, [ checked Matthew’s mouth to ensure he did
nat hava any (oreign objecis i his mouth, At approximataly 1714 hours, | began tha obsanvation period on Maithew for the
next fifteen mimutes to ensure that he did not contaminate his breath and jacpardize the integrity of the test, Afier the
fiftaen minute cbsarvation period, Malthew gava two breath samples. Tha results were .172 & .164 at 1737 hours end
1741 hours reapectively.

Due to the fact Matthew was driving hia vehicle on a public roadway, the fact  was detarmined he was over the legal Hmit
of alcohol, the fact his son who is thirleen years of age was riding In the vehicle with him, the lac) Matthew placed his son
in a situation where he may have suffered physlenl pain while oparating the vahicle while intoxicated, | chargsd Matthew
withy & felony vicletion of NRS 200.506.1 - CHILD ABUSE OR NEGLECT, (18T).

Thig Inoicient way recorded on the Henderson Polles Deparkment's Dash and Body Wom Cameras,

Whearelore, Daclarant prays that a finding be made by a magistrate that probable cause axists io hold said person for
prafiminary hearing (if charges are & feiony or gross misdemeanat) ar for tlal {if charges are & misdsmeanor).

Austin Groll
Daclarant's Name
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THE COvRi: Matthew Molen, 19PHOS2IX.

Today 1a the tire for the misdsssanor
trdal. Prelimiearily, alnce va bave had vitness
tastimony in this case for the prebsbles cause hearlng,
1'm not going to preclide you frem calllng those
witnasses again buc I don't think wo need bo start from
scrateh with them as though they haven't testified. %o
1 understand that 1f va aie going td call any of those
eltnesses, if there's adiitional questions yoe vant to
ask Lecause 1t's a differenc standard of procf, I'm
totally [ine with that, If there’s different
cross-exaninstion based on different discovery,
Nr, Nueller, I'm totally fire with that. J “ust doa't
think we peed to start as though we haven't tsard
anything about this case befors. Does that make sanse?
1 men, there ls no reason to start — I don't need to
Bear the exact same thing azaln with any of chose
vitneases, Doss thet make sense?

MS. SCEEIBLE: Yas.

MR, HUBLLER: Yes, Judge.

M5. SCBEIBLE: Your Honor, that balng the

AA000054
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1 case then if you'll just let mis know £f I'm beconing
tepetitive oz not befng thorough enough.

THE COURT: Well, I-don't keow if I can
tell you whether you're thorough enough.

MR, MIELLTR: I'll velunteer.

THE COURE: ALLI'm sayied ls, let's nof
go, hey, did you come upon this. S¢ lez's just cover
atuff if we haven't eovered it alraady. I don't know
what the evidence Is. Sama thing, Mr. Kueller, with
cross-sxaninstion, I'm more -than happy to let you
crods-axaming; but I dan't want to have Lthe sama
cross-examination that wa'ye already heard ooe time.

The other thing s have you telked to yiur
client sbout testifying? Mr. Molen, you have a right
to testify. If you choose not to testify, I can't hold
that agaiset yeu in any way. I won't bold it aqeiast
you it you don’t testify. I can'c by lsv. It you do
testify, tbe Stace gets to troas-ewimine you. I don't
know Ef you hive any felony convictlons. They can aik
about those. T don"t tumow anything shout it.

Hunber two, T dop't know 1f pou've talked
to your clienc about whether any testimony at this
partfeniai cize bomld or potentially be able- to b wsed
In this trial -on his felony. 1°1i let that be handlad
ap in Distrfct Court. I would inagine they would let

Go -ahead, Mz, Mueller,

¥R, MBLIZR: Thank you, your Bopor. At
the and of the evidence we would ask for a finding of
rot guilty, As the Court is well awars theke are two
theories of eriminal 1fability that the State hys in
play. Ona is the per s violation in -- one of shich
13 the wnder the influsnce wiolation.

Mr, Holen — the evidence i going to show
that. ¥r. Molon e rear ended by ancther vehicle. Ua
got out of the car. He, ¥r. Molen, called the polica
at, the hour of 3:20, 13:20 hours. The police officers
show yp. The avidence 1s going to show thet a youny
officer by the name Officer Groll is.in his field
training which is vhy thir case L3 sctuslly here.

You are going to find out that the under
the Influance = o the per se violation is mot
avallehln to the State. The chesical test at lmmue Ls
at, two houra and 17 alnutes and two hours and 21
mlgtes after the fact.

Additionally, you are going to find out
that e, Molen did the flald sobriety cests that are-on
the. videotape 4t spproxinately 16:20 and on Offlcar
Groll's video you will ses Mr. Molea's gexformance oo
the walk and torh. Speclfically on a parking *hite
1ipe vhere he doesa’t even step off the line. Thers's
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it, end if they didn't, at a minicup 17 there was apy
inconsiztency ln the two tastimeniss, they probably
would at a winffmn allew the State to ask abaut that in
the jury trial on the felony. So I wast to caks sure
that he has basn advisad of thosy rights and the
potential cossaguences of testifylng.

MR, WIELLER: Thank yom, Your Honor, -Ha's
besn advised of hin right ta testify. Absent the
tremendous and surprising evideace he will mat
cortalnly not bs testifying.

THE COURI: Okay. Anything slae?

MR. MUELLER: Ko, Yodr Honor. Befense
does ask- to {ovoke the exclusionary rule, andive’d like
to §o to the unusual atepofnﬂnnbrhtupeuu?

statengpt. 1 went to let the Court know,

THE COURY: That's fine. As lomg as it's
briat.

Do you waive your opening statement, Miss
Scheibiel

NS. SCHETRLE: Yes, your Homoy. .
TEE COMET: Ave thesa. both your witnessan?
R, MUELEER: Thist's Mitt's motner.
THE COURT: $iz, com I have you step
outside, but I will call you first as soon as wa're
_rudy. Oksy? Thamk ypu.

act an under the -Infllence case. And chis case was
sumed vp and ia found ac the whole ‘questicn and why ve
vere here at 17:27 vheiw Oftlcer Croll asks his
training offlcar wlist Eo do, and this ends ur being
nsed 2s-a cralning experience for Gfficer Groll, This
is not a case and ¥E. Holen iz entitled to a not quilty
tinding.

THE COURT: Zat's call your firat witmss,
Stata.

‘B8, KHEIBLB: Btate calls Todd Smith.

TEE COURT: Todd Smith, pleass. Sir, come
on up to the witness stand. Juzp on up hets wsd remain
standing and raise your right hwed for me.

TEE CLERR: 1

Do you solennly swear that the testimeny
that you are abost ta give will be the troth, the whole
troth and sothing but the troth, se help you God?

THE WITHESS: Yas:

R CLERR: Pleass ba spated,

Please stata your flrst and lass name and
apell each for the racord.

T4E WITNESY: Todd Seith. T~0=D=D.
5-H-1-1-H.
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having been first duly mﬁ'ﬂ! testify as follows:

DIRECT EXAMLNATION
BY I5. SCHRIBLE:
Q.  Thask you, Mr. Smith. Can you tell the
Court vhere you live. Mhat city?

k. Renderson.

0.  And la that here in Clark Cooty, Nevada?

. Yee,

©.  And wora you in Benderson on Harch 12th
of this year?

A Yea.

@.  Mere yoi driving on that data?

A, Yes.

Q. Whac kind of whicle ware you driving?

A, It's a 2001 Ford E-330 van.

Q-  And uhat color is it?

A.  Mnite.

0.  Hhere were you driving on the: 12th of
March? .

A, Twe— 1 cam fiom ~~ I van coning Erom
work keading hows, So T ceme from the stilp aves,
beading to my houss which is off of Pecos and
Rebindale.

Q.  And about what time was that?

0. Ckay. Contimve.
A,  And I stogpped behiad him a26 I noticed
that he wes probably at lesst. three car langths --
MR. WUELIZR: Objection. Thare ix mo
qoestion.
TAE COORT: Hhy don’t you follow up, Jdet

-a Mitla bit :of a nucrative and he's also szid him vho

hasm'c besn idantifled. So let's have you follow 4m
¥ith a question,
BY MS, SCHEIBLE:
0. Sure. Like the Court fust mentionsd, you
did point to somebody in this ross and say that yo
stopped behind him, S0 I'm godng to ask you hiow you
found that cut Iater, dut can you just polnt. to that
person and dascribie an arcicle of clothing he-or she 1s
wearleg?
A.  Right thesa with the suit, dark sult.
Gray.
M3, SCHETNLE: May the record xeflect
ldeotification of the defendant?
THE COURT: It'11 so raflect,
BY WS. SCHEIBLE:
0. Aod 5 T Ipagine when you pulled up behind
the car you covlda'c sae the driver clearly?
L Ko
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A. It vas three. It was tha afternoon.

Q. Somtime before or after 3:00 p.m.? Oz
right aroopd 3:00 p.m.?

A. It wms right aromnd bwo or thres.

0.  Falr to say it vas befors it gor dark?

A.  Oh, yedh,

0.  ind sa probably hefore §:08 p.;m.?

A. Yesm,

0. Before 5:00 p.a.?

A Ves.

Q.  Aod at some polnt dorlng your de=ive homs
vere you lavalved in a vehdzle aceldemt?

A Yea.
0.  Can you descriio for the Court what
happened,

A Iwas -1 turned off of ¥amm Springs onto
Pacos heading wouth. I was coping mw 1o the
intezaection of Robindale. I wax in the rigat lane
heading south on Pecos and cosieg mp on that light. It
vad red. The cars in the right lane were lined up.
There was quita-a fow noze cars ia the left lame 3o ]
changed lanes, cone up to the red lght, stoppad and --

Q.  Bhen you atepped at ths red light were you
behind other cars?

A Yes,

iR

Mp. MELLER: Cbjectlon, Leading.

THE COURT: I will sustain ik, Rephrase
it.
BY MS. SCHEIELE:

Q.  How did you ultimotely learm that che
defendunt was the driver of the car in freat of you?

A,  Wewera in a car crash.

g.  Okay.

A.  And once ba go: out of the car, that's
| when [ noticed him.
| . And s0 do you racagniza hin today based on
bis facial featuras, hla height?

A. Yes. 1 recosnize him from his face.

0.  And on that day before you knew vho the
driver was you sald thiat you were stopped at a zed
lighet

A-  Stopped at a red Light,

Q. Bebind m car that you later learned. Lt
defendant was driving?

A Yam,

0. Do yoo remesber what kind of car It was?

i. It was » sllver Ryondal, I think it wag.

§.  And you're abowt to tell tha Caort
somathing that you roticed shodt the ear?

A Yes. 50 I phlled up behind — bs as
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already -- all thess cars wera already stopped. 1 was
ceming up. to hlh aod I soticed that he was at lessr
three car lengths hehind the car in Erent of hia and
bis -- he uas ower In == he was in the left lans, hia
tires were In the righc lans over the lina. So I said
seuathing 1o going va bexe, this gy is deugs, demk.

0. Whon you say I said chat, you mean to
yorsaif?

k., Tomyself. Yes. Becausa it wax pnusml,
It wasn't Ilke he was trylng to move into the lane
bacause ke was golag sczaight. It wasa't -- you kasw
hew same people try snd move into the nest Lane and
thay're pointed? Anguay, he was chras car lyngths
bebing, he was over. the Line, pullad up right. babind
him, I think he mest have noticed vhere I wea and
where he was bacavss he pulled over and wp to gec lnto
his lane, inte our lems stralghit and bacanse he pulled
ug, you know, qoite a Bit ~~ there vas a blg — big
distance betvesn his ear and my car, I dida't move wp
with him. I juse stayed whare I vas. 8o —

MR, MOELLSR: Objectien. Thara ls zo

question.
TEE COURT: Ask your maxt questidn, Misa
chedble.
1m
started moving yet.

0. And I just want to make sure that I
wndarstood your testimsny corzactly. Onee you honked
yout korn the, car in fromt of you did start to nowe?

A Yes,
0.  and you started to fiave behind that ear?
L TYes.

Q.  Can you estimate, 2od it's ckay if the
ansver 1a no, can yoo estimate how fast the car In
front of you was noving and hov fast you were moving at
that point?

A, It wvos Lowoediate sp we couldn't have been
ovat § miles an bowr, caybe 10 ot the mist. Probably
not sven that, )

Q. So you quys had por accelerabed very swch?

A.  Mo. Ve were just sticting acceleratlng,
yes.

0.  Apd'1 beliave you testified that the ecar

“In front of yeu stopped abruptly?

A Tes,

Q. And could you see braks Hghts?
A T,

0.  And did you try to step?

A Yes,

0.  And what happened?
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BY M. SCHEIBEE:

Q.  Aboot how far sway were you frem his car,
from the car in front of yoi?

A.  He vore probably botween -~ ance ke pulled
up into his lane, got centered wp into it, thers wag at
1sast one car length, maybe more, that I was bohind
he. The light turned — you zant me to conzinsa what
happened?

0, I was just golng to esk yon what color wys
the light at that polnt?

A.  The Hight was red still and evestually the
Light turned green, Al the cars started o qu. I
stacted relling forvard heciusa I had 2 big dlstance
aaticipating he was qolog to go. Start rolling forward
getting eloser and closer, I stop bacawsa ba hada't
gonk yet. I haaked the hotn snd thet's when he stérted
guing. T followed with him and thsn he Snmedistely
slamzed on his brakes, cone to a complete stap, and
that's where [ ran into the back of hiy car.

Q.  Okay. And-when you honked your hern vea
the light still gresn?

i, Tes.

0, And was the car in front of yew complstely
stopped?

A,  fiken I bouked the homn, yes. Be hadn'L:

A, I — that's ihen I smashed Into the back
of his car.

4.  Once you had that collisien, where were
the cars at this poiat?

A, Ha.were In the left lane near the left
tors lane that goss up == turns ento Rebindala. S0 we
vers at the Robindale/Pecos Intersectiocn.

0.  But you guys wera still oa Pecos or you
quys were in the intersection at thia polnt.

A, Ho. Ueweren't — up were -~ I could just
barely torn into the lane — into the turg lane, so we
vere probably three, folw car lengths beforé the
intecaaction.

§.  And omea the cars collided, whar did you
dot

A, [ stactedl looking for a noh-smergency
phons swiber for the police, and that's wha he got out
of the car and he was yelllng aboat hls car teing
crashed and hia neck, you keow, be had his hand up on
bls neck. And I didn't get out of the van. I s
trying to get a-phone nunber. Trylag to Jook wp a
phone sumbdez. And de-was lookiog at his car. I had
shid -- I don"t remember the axact words I said but I
gaid -- I had mentionad braka chacking is Lllegal,
slaming on your brakes when you'rs {n froat. 1 sald

AA000057




15308,

RIE L]

L]

#1384

Jr54am

31558M

Brliam

2 & N B9 & B N =

EPRB2B8B3 s

¢ & N 8P kSR -

.eu..-.q.l.l.n.-.-u
- a & NN &0 2 U D = 9D

17

breke checking s illegal. I was just listening to him
talk about his neck amd ha car aod ha wesn't oot there
that long.

Q. So both cars ard stopped in this left-hand
twm lane on Pecoes?

A, @awere In the driving lam. e weren't
in tha left turn lane.

fi. The griving lane. You were still in your
cat, the defendant got cut of his car and cawe to your
o

A, He ddu't -~ e never came past the back
of his car.

0. Okay: At some point ha did get back iate
his car?

4 Yes.

0 dnd e

A. I'massming he was looking fof a phome
mumber too becauss | never got ahold of anybody buk the
police did show up. S50 I never calied apybody.

0. Okay.

A, Aed I — po then [ decided to pill imo
the left fucn 1ame so I wasn't blocklng traffic and
that's vhen we talkid about moving over to a parking
1ot.

¢. o the two of you did have sons

hl

0. And this cight sound silly, but dig the
defandant gat in tha d-lvar's seat of his cart

i. Yes.

Q. And did he drive to vhat pazking lot?

A Teb,

Q.  And did you do the syme?

A Yes.

0.  Aud did you quys park in that parking lot?
A Yes,

0. And did police arrive?

A.  Yes.

Q.  About how long did it take for the pallce
to arzive?

A It wasn't chat long. Oh, thare was —-
sttunlly bafore we movéd into the —

MR, WELLER: Ghjectipn. There is mo
quastion.

THE COURT: Be'a kind of respondipg. The
question vas how long d4d it take you to move into the
pazking lot, right?

THE WITMESS: Probebly -- it was pretty
cleas, Eifteesn, 20 mizubes maghe. Wi decidad to move
into cha parking iot. It vasn't that long, Pollce
showed up, maybe half hour. I don't mow even know §f
it was long. Maybe snother 13,
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coaversation?

A, 1wms takking chroagh my wisdow, And
ke — gven then I ¥as Just leaning out bhe wisdow. He
says <= 1 think he gaid I'n going to pull dnce the —

. WIELLER: Ohjectlon as to the
sarzitive of the tastimony. It's false,

THE COURT: All right. Ask your mext
quescion.
BY MS, SCHEIRLE:

§. 5o you two had sone kind of comversaticfi
vhile st!ill la your car?

A TYes.
0. 2nd b vas ont of his car at this polot?
A fTes.

¢.  Aod in that conversation, withost telling
us the contents.of the conversation, what did you tvwo
collestively decida to do?

A,  He sald -- 1 don"t remwmber the exaet
wards Iut he wae qoing to & parking lot. He pulled
Into the parking lot, I'm assoming I sald yas, good
ides, and 1 followed him,

0. 5o did you gquys ultimataly nove to thag
parking lex?

A le noved in the parking lot and 3 war, yeo
know —

BY MS. SCHEIALE:

Q.  From the tine you got to che parking lnt,
how lowy wers you valting for police?

A.  Ho more than 30 minotes, I woidd say.

0. Jod vhan the police ulbimately showed up,
did you give them & scatexent?

A, Yes. Actually they wmre ~- no, they
didn't really talk to me. They wers talking te hin,
Bostly. I was &t the back of my van-and he wes at the
back of hiy car. Talking to him. They were asking
hin —

9. I'mnet vorried about what they're asking
Mwm. I'nwant to knov if yem gave thes a statement?

A 1did eventwally, yes. Hot at chat tims.

0. and--

A, There uas a witness too £hat T talked to.

MR. MOELLER: Objection. Thers is-mo
question.

TEE COURT: That's all right. I'm going
to miatain it. DLd you have a follow-ip question?

MS. SCHEIBEE: Yes, I did.

THE COURF: Oksy.
BY 8. SCREIBLE:

0- At any point do you remember checking the
tima?
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A, Just vhile I wus on ey phone looking
fov — 1'w sure T looked at what time it was.
0. Do you'hacpen to remswber today what time
it vas?
&L Just -- no, not exacr. bo.
¢. But we already esteblished this happened
sonetive after 3:00 p.3., befora %:00 p.m,?
MR. WELLZR: Objection. She's
testilylng. Is there a question Lefore this witnass?
THE CODRT: Well, I thiak the question was
did we establish that? Right? Overraled.
TOE HITMESS: I would sey it was 3:00. I
vould say it's between 2:30 and 3:39, 1 would say.
BY NS, SCHEIRLE:
@. By the tine you loft the parking lot sbout
vhat cime was it?
KA. 4:30 probably. At least.
HS. SCREIBLE: 1 hawe no furthel questions
for this witnass, your Honor.
THE COURT: Do you naed those marked?
M8, SCHEISLE: Yes,

CROSS-EXANTMATTON
BY M. NUELLER:

@. M Smith, you adait that you wers

damage conslatent with the S-mile-an-hour buaper tap?
A Y,
MR, MELLER: Woye to admit Defense A for
identification.
THE COURT: ‘Any objectlon?
N3. SCHETBIE: Mo, Yeur Homer.
THE OJUET: It will be adsitted.
(Dafendant's Bshibit A was adnitted.)
BY MR. HOELLER:
Q.  How, elr, you did a witness atatement for
the officers when they eventUally arrived, correet:
k. Yes.
MR, MUELIER: Counsel, this ls frem yeur
discovery.
BY MR, MUELLER:
0.  Showing gyou what's been marked as B for
- 1dentification s chat statesent your statement?
A,  That ia my statement, yes.
0. And that’s not the original, it's a
photocopy, correct?
A.  Right.
4. Doas than photocapy falrly and accurately
represent ths ariginal?
A.  Tt's oy writing so, pen.
0. AI right. Show oe om there where you
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deiving?

L Yes.

0.  You admit that you were behind Mr. Holen's
car, correct?

A Yes,

Q.  You adrit that there was at least & couple
car lengtha® distance batwaen you ahd him at the
beginalng of the stoplight, corract?

A, Yes.

8.  Tou adnit that you hit him from behind,
correct?

i. Yes.

Q. Mo, your recollaction here on the witness
stand 15 that you. were going about 5 milas an hour.

A, 1 woold say yas. Mo more than 10,

0. Showing you vhat"s been matked s Defanss
A for idenziflestion, do you rscognize the car, sir?

A Yes,

Q. ALl right. Is that in fact Nr. Molan's
car?

A, Yes.

0.  And Ls that In fact the damage you caused
by tepping him at 5 miles an hour?

A Yes,

Q.  And your recollection now that zhis is the

noted what tloe the accldant oceurzed.
A. 1 do not-ses ir.
Q.  ¥as thers anyone else in the car ulth you,
sle?
A. o
MA. MIELIER: I Viave nething furthar from
this withasa,
THE COURT: Any redirect?
M5, SCHEIBLE: Mo, nothing further,
TEE COUMF: Is this witpess fres to go?
M8, SCHEIBLE: I do not anticipate
tecalling him,
THE COURT:
hers a couple times,
MR. MUBLEER: Thank yeu for yoor Lime,

I sppraciate that. Es's heen

M. Smith.

THE COURT: You're free to go.

Gall your next witness,

MS. ECPUIRLE: Officer Groll.

THE COURT: Officer, coos on up. I'll
bave you jusp op on the witiess stand, remain standing
and raise yout right for me.

THE CLERK: Do you salewnly smwmar that the
testizony that ypu are about to give will be the trutd,
the vhole trath and nethizg but, the tenth, so balp you
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God?
THE WITRESS: Yas, ma'am.
THE CIERK: FPlease be meated,
Plebss state your first apd last name and
spall each for the recard.
THE WITHESS: Muetia Groll.
THE COURT: Go ahead, State.

R-0-1-1.

having bean first dulmnm'tmlfy s follows:

DIRECT EXAMINATION

BY M8, OCHEIBLE:

0.  Officer Groll, how are you explopsd?

A, Fuma police officer with che Clty of
Handeraaa.

@.  And ls that hare in Clark County, Newsds?

A Yes, ma'az,

Q.  And bave you been heze to testify on this
case bafoes?

A Tes, m'en.
Q.  In this courtrmom? ZIn freat of this
Judge?
k. Yoo, matam.
THE COURT: Ais hair Is different.

A.  Yes, m'an,
0.  Ard weuld looking at a cepy of chat report
i)p refresh your recollectlon a5 to sten the call cems
out?
A Yes, ma'm.
BB, KCHEIBE: Hay I sporvach che witness,

your Eongr?

THE COORTT VYas.

MR, NUBLLZR: Counsel, may I see whut
you're showlng.

M3, SCHEIILE: Sczry. It's the
Daclaration of Azrest.

MR. MIELLE3: Thank yolr, cotnsel. Also wy
collesqua jost hendad za a series of phatographs. To
my training and wxperience they appsar to be still
captuzes from the offfcer's dask cea vidso. I"ve feen
tha videoa. I'm prepared to review thex asd address
thase. If she will regresent as an of{lcer of the
Court that these are In fect still captures, I wlll not
tbjeet to thelir adelssion.

THE COSRT: Are you asking this wltoass to
tay tko fovedation for thosa photzgraphet

NS, SCREISLE: Ihat was my plan.

TEE COURT: If be testlfies that they'rs
still photographs of his -~ I meas, photegraphs -- is
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BY 5. SCHEIBLE:

@. Bave yon changed your halr since than?

A. I bellove I have.

Q. Oh my goodness. Have you had a chanoe to
revied your sarlisr testimony before ceming In today?

A Bo, pa'mm.

0. Gh, Ithought you had, Well, d> you
renazber glving testimomy?

A.  The day pilor ~ I bellave the second tine
we cite Ioto hera T raviewed it, but not today.

Q.  Put you have reviowsd it Befors?

A Yes, m'am.

G. And wa're bere ro talk agiln about the
events that cccurved on Mazch 12th of this year. Did
yoit vaspood to a vebleln collision on March 12thp

A, Yes, ma'an.

Q. And vhere did you tespond, geographicilly?

A. It vas Pecos and Rebindale, T betieve,

Q. Al gight. And what kind of call was it?

A. It wma a traffle accldmt,

0. And vhat tine did che call comn on?

A. T don't Xoow what time the call caca out.
I kvow thet we arrived there = it vas 13:3 — oz I'n
sorry. 15:39.

Q.  Did you vrite 8 veport in this came?

thin whst you saw on this pacticalar day at this
partloular ting, thon the fxumdgtion i3 laid. I dea't
koow that it bas to be established thac it caxa from a
pacticular dask camy but 1°11 let you ask whataver
quastions you're guing te ask, Yiss Schelble, and wa'll
9o froa thece,

K3. SCEEIBIE: Thank you, Your Eomor.

MR. MOELLER: Thenk you, cownsel.

THE WITEERS: 15:20.

B M. BCHEIBLE:
0. 5o haw you reviewed the arcesc report?
AL Yen.

¢.  Avd does ‘that zefresh your recallactien,
Officar Groll?

& Yes, m'mm.

Q.  and now chat Ic's been refreshed, what
tims did the call come om?

A l5ne.
@ Mt you arrived sowetime after 15:207
A Yex, m'm.

@.  ind you previovsly testified, 1 belleve,
that gou arzived at 15:39?

i. Yon, ma"mm.

G.  Eow de you know that?

A. O the body caxera footage that wag just
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uentioned it bhas a timestamp - ca that timestamp,

0. 8o lat's back up a little sit. Bd yoo
also review your body cam in anticlpation of this
trial?

A Yes, ma'anm.

¢ And dld yoo reeiew it carefolly?

A,  Tas, m"az,

Q.  Hare you lookfng st the tirestamps vhen
you revieued it?

k. Tes, ma'm.

Q. In reviewisg it &ld you see that pour
arrival s tinestamped at 15:197

A.  Yes; m'an.

0. Wou, I'm going to sbow you what's been
marked as State’s Propased | through 7. Is thds the
body cum footage that we ware just talking about?

A, It's mot the biody cas footsge ik it Is
the mhicia Eootage.

0. Ezcalleat catch. Did you also rerlev your
dooh cam footage?

A.  Yes, m'm.

0.  And vhepe was your caz parked durigg the
atop?

A. It way Ip a parking let.

8.  And were you conducting businass in front

{Stata's Zxhibits 1 - 7 were acwitted.)
BY M5. SCAEIBLE:

Q. Vusc for clariflcation perposes, did yoo
print these cut for me or did I priat them out for you?

A.  Tou printad thea out for ma:

0.  But your tody cam -- or yolr systaa it
locks exactly the sams on your cozputer, as it doss on
Ky cosputer?

&,  Correct.

0.  Avd oo State’s Exhibit 1 can you idencify
for the Court what we're looking at in chat spresn
shet.

A. 3o this 19 when I first arrived and exited
my vehicle and there was ==

“THE COURT: What exhibit nimber was that?

M3, SCHET3IE: Exhiblt 1. May i approach
the wituess again?

THE COURT: Yas.

ME. SCHEISLE: I just want to.make sute I
db this right.
BY IS, SCHEIBLE:

0. 5o chat's when you exit your vehicle?

A, Yes. I had just exited my vahicle. Ihls
i a stdd] shot of probahiy five reconds after I sxited

20:05AN

RLUEL L

101 0EAN

10:07AH

i0ioman

1010TAM

10c87AM

€ & 8 & ¥ & 8 B A

=
14
14
17|
18
1.7
19

B Y8 a0 p

.denﬁ-l-n-l-l....
- 4 o ¥« & " A2 8 B = g

TEE

of tha car, behind the ¢ar?

. Tt vas in front of the car.

0.  ind Jid yoo zeview the dash can feotage in
anticipation of this trial?

A.  Yes, ma'mm,

Q.  And do thome plctures falrly and
accurately deplct tha dash csm as-it looked shen you
revievad ir?

A Yey ma'am,

Q.  And ean you flip chrongly all seven of ‘them
for ne, please, to yake sure,

A, Yes, m'za.

Q. Bo those fairly and mcourately dapict dash
cam footags a3 you reviewad it on your computer?

A" Yor, m'm.

U8, SCEEIBLE: I will move for adnission
of State's- Prapeasd I throvgh 7.

TRE COURT: Any sbjection, defense?

HR. WUELLEH: Thoee ate the .dash can
captures?

THE COURT: That's what he- jost testiFled
to,

WR. HUELLER: X0 ofjection. 1 sald I
souldn’t object.

THE COURT: They will bé adaftfad.

0.  And vho slse.ds visible in the screm
TEE COURF: Yon want to come op hers,

I8. MUBLISR: Sors.
THE COURT: Can you hold it so that I can
e it
788 WITHESS: Yes, slr.
BY MS, SCHEIBLE:
0. ho elss can we see ip the sorean shot?
A, The driver of the second vahicle,
Q. And the second vehicle 1s which one?
I The van.
@,  Mod vhat about the driver of the sedan?
A. ¥, you zamst see him.
Q. ‘bynot?
A.  Becauss 1o's i his wehicla,
0. Eow do-you know that?
A, Because [ fwmobdr it from the incidwit,
and I've re-vatched the video surveillance.
6.  Aod oo Svate's Bxhibit 2 13 the deiver
still in the vehicle?
A Yes, m'am.
0.  Uhet timy vas ;hat taken?
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A.  This 1s ac 15:39 or 3139 p.a.

Q. And how nany seconds?

R, And 44 seconds,

@.  And what sbout in Stata's Zwhihit 37

A.  Just exiting the vehicle there.

@.  The dziver is Just exlting the wehicle?

A.  Correct.

Q.  And wtat cime s that?

KA. 15:39:45 seconds,

0. And waa tiat clock acourate at that cime?

A Yes, ma'an,

Q. 5o would you say thar you're-confiden:
that he exitad his vabicle at 15235045 seconds?

A,  Yes, ma'ax,

Q. And vhat happuted next?

A, 8o, it vez inltially at a traffic
pocident. S that - I begam the process of
deterzining vho vas at fawt, getring IDs, lnsuranca,
&t oeters, and then during that progeas [ smelled 3
atrong alesholic beverson amasating frem his perse: so
at thak point ie bacane scmething more, and
fovestigeeed that and sp forth.

0. And I want to balk abost szelling the
alcshol on his breath.

HR. NUELIZR: Objection. Ee sald notking

long and then additionally just training experisnce I
bave with drunk peeple an a reqular basis,

0.  And on that date were pou out thers by
yoursell or with somebody elea?

A, I ws yith gy field czaining officez.

0. What in ysay field craindng officer's
nama?

A, Mlex Nelsen.

0.  And can you describe For the Court whea
you"se operwcing a5 a Hendezson colice officer wlth the
fisld training officez, are you guys partners on that
scenie or is it something aise?

A, HNo. Zohe's Just there to scpervise. 1's
treated as I'm the only officar oct thers.

Q. And are you Allowed o pr supposed to
checX in with your fleld training officer Lf you bava
guastions or conoarna?

A.  Yes, ma'an.

0. and is that somsthing that yoo do or Gid
oa 8 cegular basis whes you wers in fleld tratning?

A.  Tes, m'ss.

0.  Did yow ds that on this date?

A.  Yes, ma'a:.

0.  Hbea vas cha fiesr tine you checked In
uith your fiald training ¢fficer about your procadire?
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aboot seslling alcohol on his bresth.

THE COURI: It's just whar he sald, He
said it e emanating. Are you objecting that brazth
is differeat. than essnating from his?

MR. HUELLZR: TYob put a vecry fine point on
that, Judga, I'1] wichdraw the chjection.

BY MS. SCHETRIE:

Q.  Hhea you smellad the aleckol, it was on
tha driver of the vehicle and §» he here in court
todey?

A.  Yes, ma'sm.

Q- Con you identify him

A, Gray suic jackat.

M. SCHEIBIE) Record will raflect
fdancificazicn of the defendant?

THE COURT: It will.

BY NS, SCHEIBLE:

f.  Saze defondant as the last time you
testified?

A, Yes, m'sm

Q. ¥hen you said thac you datected alcohol on
his person, are you tralnid to detect alcohol?

A, Yes, ma'mm.

D.  And wbat 1= that training like?

4.  It's in the accdeny. It's abou: a wesk

L. %o as 3o00n as I cosld smell an alcohalle
bovarage emanating Erom his person, that's vhen T asked
Ay tleld tralaing officer hey, did you small alephol.

0.  Aed did your fiald traintrg offtcer —
witheut colling ra what he sadd, Wow did ha raspend?

A.  Thet's hard td do withoit sayisg shat be
spid

Q. I will oove on. 2o vilat id you do naxti

A. At that point we vent and spoke to the
dafendant ageln and av thet pofne both of w detersized
that e coald meel} alcohol.

Q. 5o hen you say ke, you m2an yoa and your
fisld tralping officer?

A, Yer, m'm,

Q. lod did you and your flald teaining
officer have a side conversation abput 1t?

A Yes, m'en,

0.  And detemined that you did detact the
presmca. of alechol?

i. Yo, m'ua.

0.  Aod then bow &d you procesd?

A.  Angd then wa procended to fleld sobriety
test him.

0.  Aad did you condoct tha fleld schristy
tasts?
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A, Lda

4.  And waa your fleld training officer
prosan?

A, Bowas.

€.  Mhere vas he in relation eo you?

X, Be was right naxt to me. He was vatching
the whole tixma,

0.  Digd M stap you at any point?

L No, ma'am,

Q. Is ke sopposed to step you Lf you do
somathing wrong?

A Yes, m'm,

Q. And did you stop yourself at any polnc?

L Vo, m'mm.

Q. D14 yon ask your fisld training officer
any queations?

A. [ didn't wak hip any questions. Ha
just - afver each fiald schriety test he revieved what
T had done and than Lt jast proceeded a8 rocmal.

Q. And pou praviously testified in fromt of
this Court shout the process of the fiald schriaty
tests that you administered?

A, Yes, m'mn.

0. ind con you just briefly —

THE COURT: Did we admit anything with

tast.

0. Thec's fire. If yen can tell the Court
what the tasts warg,

A o che horizontal gaze nystageus vhich is
the first test ha parformad unsabisfaetorily with ez
out of six cloes. The valk and turn test he parformed
uneatisfactorlly with <hree owt of eight clues, and on
the oze leg stand he periormed unsstisfactorily with
three out of four clges.

0. Thank you. And given hig leas than
stellar pexformance on the —

MR, MOELLZR: (Objection. Editorlaliztng.
THE COURT: The objection would be
argmeentative. T will sugtajn ft.
BY W5, SCHETALE:

Q-  Given his performence on tha fleld
acbriety tests, did you take him isto cux
inadiately? '

A Bo. e --

@ Okay. L'mgoing to ask you why not?

A.  Ye ptiered him to do a porcable bresth
tost and at that point ba did cet waot te.

¢. And you're saying ue. Is that you?

A Sorry. Ke and Officer Delson. by ffeld
trafalng officez,
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teygerd Lo those the last time? Ko dom't have the
axhibits that were seat to Diatriet Court, 1f I
cecollect.

W5, SCHRIBLE: That's vhat I'm just
realizing, your Homor.

THE QOURT: I dom't think we nesd to go
back through the testlwony on hew be did it and whas he
did. I thisk ve covered that.

K. MUELLER: I didn't hawe the vldec.

THR COURT: If you wast to cover it lo
relation to the ney evldence, I'm happy to allow you to
do that. I fust den’t think e peed to have the
atandard stuff we hod the last time. Go ahead, if
that's clezr.

NS, SCHEIBIE: If yon'll allew ra, youx
Ronor, just to ask Offlcor Grodl to summrlze the tests
that he aduinistered and bew the defendant pecformad on
them?

THE COURT:
BY MS, SCREIBLE:

Q. Do you resanber off the tcp of your head
the tests yom performed and how the defendant pecifcimed
o them?

4. 1 recssber hav cany clues ha aissad on
sach oma. I don't rexenher the specific clwes for each

Thet"s fine.

40

0.  And 20 bat ¢wen when you say ue, do you
céan that yow and Officer Naleon are talking to him
together, Offlcez Melson --

A Yazs, m'mm.

Q. 5o Offices Nelwon ia imvolved at this
poimt

A Yes, ma'm,

Q.  3nd zogether you s£fer him tha bresth test
which he refdpas?

A-  Yes. ¥oze or lesy refused. We told him
that Im. had an option, he 2aid 1 don"t have n option
at this polnt and we told him that he did. And it wvam
Jumt kind of back and forth so at that point we just
did rot.

.  Bo what did you do newt?

A.  Pluced him int> custody.

Q. Aad when you placed him Into costedy, doss
that mean handeeZfa?

I N Yax, ma'em,

Q.  Who placed the bandcufia?

A, I did,

0. Was chare anybedy else present at that
palm?

4. Yoz, ma'wn. Offlcer Skingar and Offlcer
Helaco.
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Q.  And who Es Officer Skinner?

A, 5he wan my backup officer.

@.  And vhen did she arcive?

b 1 dea't recall.

Q. If you dom't recall the tize, do you
recall vhen In the process she accived?

A.  Bafors field scbristy testing.

M8, SCHETRIEZ: Brief indnlgence?

IRE {OURT: Yes.

NS, SCREIZLE: May 1 approach your clerk,
your Fonor?

TRE COORT: Ves.

MB. MIELIZR: I'n golng to ask the Court
to pay vary close -- I'm going to ask = I gbject o
the tastinosy remarding the breath tesc, It s clearly
outside of the two hours and I dant think it's
agpropriate to sater iv into avidence.

TEE COORT: Aro Yoo talking about the
breath test? BHot that be — the testimony that he
refused tha preliminary beesth test?

MR, MOELLTR:; Mo, The actupl evidence of
the breath tast §s well outaids of two hours.

THE COURT: Wall, T think we hed covered
this pravioosly at the pralintnary hearing whers 1
asked §f you were aware of any case law that sald :f

2D

Well, chet's all conlng later.

IHE COURT: My position 1s iF it's ootside
the tvo boues, ard T haven't got that fnformation yei,
thep it's maraly malsvant Informcion of his cuzzeat
BAC vithin hovever smeny nimtes ard Hours it was fron
the crash and they're sot eperating therefars yader tha
theory of under two hours and they would still have to
prowe that he vas impaired and that would be jost some
addltional evidesce of his impairzent.

MR, HUELIZR: It is zot evidence of
iepadzmant, Judge.

THR COVAT: MHall, I'm golog te rule that
it is relevant evideoce thet I can considar but Sf it
tuzns out bo be cutsids af ¢uo hovrs, I'm saze you'll
bring that to my attention, Mr. Moeller, ang then we
will go from there as it ralates to thac particolar
theory, Okay?

WR. MUELLZR: Thank you, Judge. I uill
sit down after cne last statemant. Thst®s plain arror.
That!'s pleln ezzor,

THE COURT: Okmy. That's flns. I don't
bave anything in front of me. I think vou knew that
thir way u particular issoe going inko chis because we
bad hed the pralivinavy hearing and I had brought 4p
the last tina do you bave any particular law on the
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indead there is insufficlenc fowndstion that it was
done within two hovrs, Ls it essentially pracluded from
By review or does it ninply beceas relavent avldence at
thet point and he's oot subjact to the tvo-hour rvie
and the pressmption, if you will, thet he's Smpaired,
1 seen to remanbar you made thac objsetlon, § noted ¢,
I seen to zemsmber that at that tlma mothing was
presested to me that it can't be consldered 3s relvant
avidence. Obviously if 1t's outylde the tvo homre, ib
fsa'c effectively strier 1{abllity n 4 semse.

S0 % you have anything else, Mr. Buslier?

KR. NOELLER1 Respactfully, Judze, the
element of the erime ln thei it is within two hours.

THE QOURT: fiell, that's ons of the ==

MR. MUELLER: <thegries,

THE COPRT; -- theories.

MR. NUELLER: That theory becomes & daid
latter if you then eptertain ov if wve as a gzoup of
luwyers encertein a breath test cutside of two houey
for gvidence of {stoxicatien. That basically mady the
leglslatuze*s rote on Lhir zolnt a dead letter bacause
than it cores in at anytime, anyplace, rather than its
intoxication, which it is not. And remsmber the
hackgronnd Is Mr, ¥klen dida't cause this sc-idsnt and
didn't steg off the Liow dnzing the walk aad tor tesc.

isz0e and 1'a happy to take s look st it. IZat the
and of the close of evidente that: you wish te continue
it for sams briefing on it, I'm bappy to let you do
that as well and teke n Jook at whatever you wast to
provide me. I'1) hear it asd 1f It twens emc thee 1
was wrong and it vas rlain szror and ip shouldn't be
admitted, then I will sxcimde it in wy bzain, if you
can pravide am that. All right?
KR. WUELLER: Thank you, Judge.
THE COURT: Go zhead, Miss Scheible.
KS. SCHEIMLE: I'm showlng dafanse coupsel
vhat's been marked as State's 8 and 9,
BY ¥S. SCHEIRLE:
0. I think we laft off uith taking the
dafesdant nro sustody; is that correcs?
A.  Yoa, ma‘am.
0. And sheze did you go?
4. To the Hendezxen Detantioa Center.
D.  Asd Mo you got thers, vhat dfd yow do?
You don't have to deseribe overything. What was the
aain svent?
A.  The Intox{lyrer test whick atarved with &
15 micute cheasvation peried.
¢.  Bhem you do in the Intewilgsar ceat, do
you 4111 cut soce type of chackliasr for it?
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A, Tes, ma'.
Q.  Did you do that in this case?
A Yen, m'ma
HE, SCHEIREE: May I approach, your Nomox?
THE CORE: Yes.
BY M9. SCEEIBLE:
0. I'o showirg you what's bean marked as
Seate's Exhibit 4.
THE COURT: Eave you ssea thess,
Hz. Keeller?
MR, WUELLSR: Yes.
BY H3. SCHEIBLE:
0.  Is chat the checklist?
A Yes, m'an.
Q. Ischat ths ane you fillad out?
A Yas, ma'am,
Q0.  Or a pheteespy of it?
L Yey, Mo
@. Is It a Ialr and accorate deplction of
your Intoxilyzer checklist from this case?
A Yes, m’'a.
M. SCHEIPCR: I wove adadssion of Stata's
Bxhibic 8.
MR, MUBLLER: Checklist?
HS, SCHEIRIE: Yes.

a7

Scata's Exhibit 3.

MR, WELLER: Defwnre cbjects.

THE COURT: What war oine ggain?

MS. SCHRI3:Z; It's the pristout from the
Ineaxilyeer,

THE COWRT: Is your chjection the pravious
objection that you've ade?

HR. MEELIZR: Mo, yeur Aomsr.

THE CoUET: 1s It a different chjection?
G ahead,

MR, MUELLER: 50.315 sub § and 50.320.

THE COURY: Hing on, You're going tee
fast. Glve n= one second. MRS 30 what?

M, MELLTR: 315 sub .

THE COURT: 50,3 ==

MR, MUELDR: 50,313,

TEE COURT: I'm sorry. 50.135.

MR. MOUELLER: T filed a dezond for the
epers. Thers has been no establishmant that the
bresth machine was properly callbrated sr is-
statuborily 10 daya prioz to trial te bw notified. Did
demand the expert, v did so baek ln July ar June of
thin year.

THE COURT: Do you hava the @xpert heze?

¥S. SCHEIRLE: E do, your Henar.
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¥R. WELER: Xo ebjection to the
chacklist.

THE QOURE: All right. It will be
admitted,

{State's Exhibit & mas wimitted,)

M5. SCHELBLE: May I stand up bere for a
fou pore minutes?

THE COURT: Yes.

| BY 18, ScEATBLE:

§.  Once you go through che checklist and
adninistet the Intoxilyrar, does the Intexilyzer
produce- rasults?

AL Yy, m'm.

Q- hro thoss results printed?

A.  Tes, m'am.
, G DPo you have to algn the printed results?
A.  Yas, m'ma.

Q.  And I'm showing yemw what's been marked s
State's Exhlbit 9. Is that a copy of the results that
Yot bad to sign?

A, fes, ma'sm,

0. ind is it @ faiz 'and acourate
Tepresentaticn of the results that you signed?

A, Yoz, m'am.

BS. SCREIBIE: [ move for adnission of

THE COURT: You're going to call the
axpezt?

MS, SCHRIBLE: Of coorsa,

THE COURT: '1'l1 stay the dacision on Lhe
sdnission of that part{cular docment until you provide
that particular tastisony und ba's had an opportonity
to ccoss-sxemina. Okay.

3. SCEEIBLE:r Okay.

THE COURTy' All zight. I'm not everrullng
your chiection. Just staylng 1t at this polzt In time,
Hr. Nueller,

IR. NUELLER: I understand, Judge.

MS. SCHEIBLE: I will hold onto this
Exhibit % becavsw it's not in evidence.

THE COURT: Al right. Just Jaava it with
ay clak.

¥8. SCREI3IE: ¥all, I'n probably going to
usd It to rafresh recollacticn momentarily,

THE COURE: Go shead. Take your tima.

BY MS. SCHEIBLE:
0. Do you remenber whea yeu g0t ta Handersen

| what time you started the ctservatiom peried?

A Ho, ma'pm.
Q.  Would locking at a copy —
THE COURTy It's mot adoicted, Ha caa
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look at vhatever documant you want to provide.
BY MS. SCHEIBLE:

0. 1 thiok leoking at Svata‘s Exhibit 8 -~

A Yes, m'an.

0.  Wbat tiow dpes Ehe cbsevation pariod
bagin?

A, 17:11 hovra.

0. What time did the -- sorry, just very
briefly the Intox{lyzer -- I want to ask how does it
work, not 1ike scientifically buc how do you edainister
an Intoxilyzer test?

X, ‘The subjact blows into a test tube.

0.  Perfect. And vhen was the first tize he
biew into the test tube?

A, 31 don't know.

Q.  Would looking at a copy of the pristost
kelp refrush your recollaction?

A, Yes, ma'sm,

{. Do you racanbar now?

A, Yes, m'am.

0.  ihac tiso did he firest blow Into the test
tuin?

A. 1737 houme.

Q. ‘hat tims did ha blow inko it a sesond
tine?

&1

A, He, sir.
MR. MUELLZR: Madam Clexk, can I gat the
videp seb vp, pleass.
THE COURT: Which axhibit, Mr. Muallar?
ME, HUELLZA: 1 banded the videotape chat
the State ban given me of Officer Groll —
THE COURY: We'ra mazking ik ¢s C.
BY ¥R. MUELLER:
Q.  How, let's go through and let's test your
nesory, officer. Wam be in the car or ot of the car

when you accived?

A In the car.

@.  1In the caz?

A Yes, sic.

G- And you're sofe of that now?

A Yes, sir.

0. Lt ms azk you a question. MeZe the
lights on? A

&. I den't zecall..

0.  Was the engins running?

A. 1 donot zecall.

0. Was the doors cpen?

k. Ko, alr.

0. AL right. How, lot.me axk you a covrle
qiestions, sif. Ars you cectain, dnd wy colleague

W2
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0. ind do you remsmber the tine that be ot
out of ki caz?

A, Yes, ma'ap. It was 15:39 howrs. |

Q. 5o how far zpact was the time that he got
aut of the car und the time that he first blew into the
tast tube?

4,  hpproximately an hour and 56 minutes,
ma'ag,

MS. SCHEIBLE: I hawe nothing firther,

your Honor.

CROBS-ZXMMIHATION

BY J®. NOELLER:

9. Officer, you bavan't gonm back and wacched
all the videos, havé you?

A, i'mmorry, eir?

. Ton hawen't looked at your bedy cam video?

A, Yes, m'am.

0.  Did you look at bimestamps on these body
camera video?

Ao Mo, iz,

0. Yoo know at 17:27 jou have Hz. ¥olen out
and you'ze asking your tleld trzining officer for
advice, did yon Knew chat?

asked you soveral times, thst this vas on the 13th of
Nareh? Do you reseaber?
A Yes, sir.
THE COURT: I'w morry, I dida't mndaratand
the questlon.. It vas on March 12607
M. MUELIER: Yoa.
B COURI: Okay.
iR. KELIZR: Hadmm Cleck, may T fisve this
marked a8 Defense D for ldentificaticm.
BY HB. MUELLER:
0. iz, shoving you Defense D for
idenc$ficarion do you recognize that documsmc?
d,  Yos, slir.
0. And cap you Ldestify it, plesse.
k.  It'y the Daclaration of Arrest.
¢ Can you read the firet paragraph thare,
ths first cpening line.
A,  OnMarch 13th —
0. March 13thy
L. Yas, sir.
0. A moment ago you joat sald you wers
cortain and testified under oath L was on
Harch 12th
A, Yas, sir.
0. So you don't have the dage correct on.this
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Zapert.
A, Yes, sir, that's correct.
0.  Bow many Beclarations of Arcest have you
weitten by the tima you wrote thiz one?
A, Idon't recall a spezific oumber, sir.
2. TYou don't recall. Mow, a coment aga you
83id that the call cane oot at 15:207 Ig that correct?
A, Yes, sir,
Q.  Showing you your report, fs that
docucanred 15:207
A Tos, alc.
¢. ALl right. tow, at no tine did yoo sea
Hr. Mslen defve the cax?
A. T &d pot, ofr.
0. M right. You mav neithar of the
vabicles drive, corract?
A, Corzaet.
MR, WUBLLER: Madam Clerk, may I have
Mr, Smlth's statement.
THE COURT: Which axhibit is that?
MR, KOELLZR: That would have been B.
THE COURT: The statement oz the pictuce?
MR, MOELZFR: Both actually. I'm looking
for the statemen:.

My, Halen,

A, I'm sorry, air?

0.  Show s wbat you docimented or what tlas
did yon urite down vhen Ne, Suith reat endsd ¥r. Holen?

TBE COURT: I'm o little coofused, This
™S R, Snich's statesant?
BY ¥R WORLLER:

0.  This is Hr. Dwith's atatement ggu took,
correct?

KA. Mr, Soith [llls this cot ard I just sige
it.

Q.  And no vhere on thers did you writs dewn
what time or doctmant whet time, correcc?

A, Thet is 03t conmon procedurs, sir.

¢.  Bo there is no ting on that statemmt?

A, Not to the bast of ny knowledne.

0. lat ro ask you m guestlon, sie. Mr. Smith
was the one who rear erded He. Molen, correct?

A, Yea, sir.

Q. Al right. Wow, lsn"t the duty of the
driver -~ driver hawe » duty to pry attentloz to whera
w's golzg?

k.  Yas, sir.

Q. AlL right, Mow, yea get thers and you
spoat a eignificant past of yeur tixs warking up an
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8Y MR, MUELLER:
D.  Did you get a staremant from Mr. Smith?
3. SCHEIBLE: [ don’t think the statensnt
vas aduittsd into evidence,
THE COURT: Nothing was adniteed, I think
you carkad soms, Hr. Mueiler. You might lave taken it
back with you which eventually we'll need if it's

macked.,
MR. WOZLLER: Yay 1 approach?
TEE OOORT: Yes.

BT 15, MUBLLER;

§.  &x, you would agree that tines are
Ioportant on these cases, caerect?

i, Tes, olr.

Q.  ind 1t's very clear you mt down with my
colleague snd talked abogt cimes in your preparation
for your testimony bebe todsyp corvest?

A. Yes, s

0.  How, showing veu what's hesn marked as
Defensa B for {dentificatios, when you wze out thers
ln the £le}d trainlog, dld yow cake that stavessat from
Mr. Smith?

A Yes, mir.

Q. M right. Ehow me on there, sir, where
yor documented uhat tine Me. Smith rear endad

acelcant report, did you mor?

A. T did sot do the aceldent report, sir,

0. Al right. Did ysu watch your body canera
video In preparation for your testimony today?

A, Yes, nir,

9. kv, do yon rexember actually gzing back
to the car, baving Mr. Molen mnd Mr. S=ith scand thers
vhile you stert taking down information?

A Yes, slr,

MR, MUELINR: Madan Clerk, iw It
poasible --

I,1. BERRICK: Sure.

HR. HUELLER: I'm sorry; your name is?

1.T. DEBRICK: Derrick.

N, WDELLER: Darrick. Thank you,
Derzick. 1s it possible we eould stazt the video?

THE COURT: I.I. Decrick.

M. WELLER: LT, Derglck. Thank you.

I.7. DERUCK: There's thres videoa pa
your disk. Do you koew which ome you'd Like to play?

M. NELIER:! IThere's ona == Lhe lead
fs -~ there's cne from the back seat 0f the car which
1'm not intezested in. It'r the ona froo tha body
comeri.

THE COURZ: Lac's start from the top,
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Hr. Beelder, and £ 1¢'s zot wbat you want, we'll go to
the next one.
BY HR. MIELLER:
Q. Officer, you reviswad the body cumera
video?
&k Teos, sir.
THE COURT: Bang on 2 mecond. Do we want
to play it or do you want to atop it, Mr. Mueller?
BB, HUBLLER: ['ve got thrae polnts that I
want to bring heze.
THE COVRT: let's paise it for & second.
BY NR. NDELLER:
@,  8ir, this is the body cam video that you
revieved, correct?
A.  Yes, alr.
Q.  And did you check the timestaspe on this?
This iz what you're referring to?
A.  1'm referzing to my vehicle timestamp,
air.
0.  Now; how coae your vehicle timestamp ia
different fzom yeur kody camera timestawp?
A.  I'm.not sure, sir,
@ Lot be ask you a guestion. hen you 4o an
accident lovestigation, aren't you suppossd to mat
registretion, driver's licunse snd proof of {neurance?

Q. and this 1a the canera thac's guike
Literally. sitting on yoor shoulder?

A,  Right here, sir.

MR. KUELLER: For the record he is tapping
b starnm.

THE COURT: ALl right.
8Y MR. MUEILER:

Q. ALl cight. let it rell forvard, I.T.
Derrick, for 'just a mocent.

THE COURT: Is there no volume? Hmng on
for u second,

UL MUBLIER: If we could just step ic
tight there for a second.

THE COURT: AlLL tight.
BY ¥, MUKLLER:

0. Youw, ofFficer, at this time — 1f ve could
stop it right thars — be"s handing yeu his drivar®s
1icensa?

A Yes, sir.

Q. Kow, his car is not cumning, correct?

A I den't recall.

0.  Row, did ¥z, Snith tell you how fast Ze
vas going when he hit Mr, Molen from belitnd?

M5, SCAEIBIE: Objectlon, your Honor.
Hearsay.
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A, Yes, slr.

0.  Did you tell Nr. ¥olan Lo got imte the car
and gt the driver's licensa, registration asd proof of
ipsaranse?

A.  Bevas in his wehicle when I arrived and
at that point T asked hin for his Licanse, registratien
and proof .of insyrance, sir.

f.  All right. So when you walked vp
Mr. ¥olen should be sitting {n the car?

A Yoy, sl

G. Wy isa'c he?

1.1. Derciek?
THE CQURT: Do you want to play t, Mr.

laellec?
¥R, HOELLER: Yes, pladse,
THE, COURT: (an I step wou for one second.
Mag that at tba vary starc, Derrick?
I.T. DERRICE: TYes.
THE COURE: Gan yom staxt it at the very,
very beglnaing.
BY IR. WOBLIER:

§  How officer, doss this body canerz falrly
and accurately represent the video that you wers thare
in the, £lald wi€h? This is the events, cozrsct?

L Yes, slr,

[ -]
BY MR. MOUELLER:

0. Did you investigete?

THE COGRT: MWell, is this Iikely to ba
inconsistent?

MR, MUBLLER: Yade,

T COBRT: 1'I1 let him aowwer it. G
ahead.

BY 4R, BUELLPR:

Q. Sir, did'Mr, Softh tell ysu how fast he
ubs golng whan they eolllded?

A I domot recall, sir.

KX, MUELEER: ¥r. Derrick, what's the
tineatomp on tiils?

TEE CODRT; Heng onl I don't want my
staff ldentifying. Can ve read that? I can't quite
see.

HS. SCHETRLE: I can sse it, your Honor.

THE COURT: ODoas somgone want to meke a
representation aa to uhat the timestomp says and right
aov on thir particular video --

MR. MIELIER: He are at -~

THE QOURT: Bang on 4 secood, Nr. Nosller,

== it appeazs chat the officer Ia being
handed the driver’s licensh. 5o can you give ma 2
timestamp on that.
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MR, MUELLER: §31219. 15:40 and nineceen
seconds, Timestamp g 3:40 p.w. and 1% seconds, If
you could let it roll forward.

THE CCURT: Can I stop yom one second? Do
we know why thers’s ta audlo, Derzlck?

I.T. DERRICK: There wvasn't any. I den't
know if there andlo in the beginning. I den't know.

HE. MUELLER: It might cut out as well for
A sacond or Ewo.

THE COURT: Did it? Okay. That’s fine,
EY Nk. MIELLZR:

0. If ws could stop it st this moment. Thamk
you,

Fow, Officer Groll, you're in the process
of investigating & traffic accidest this moment,
corcect?

A, Carrect.
Q. lir, Wolen's out of the car, he's providing
you with the essential informatica, correct?

A, Correst.
@ M. Smith 1 oftside of the car i3 wall?
k.  Correet.

Q.  Yon sav neither one of these gentlamen
drive the cars?
A, Cormact,

whers we %era and just lat it play Zor u minute or tw.

M5. SCHETBLE: Than I would like the
racord £0 acourataly reflect that the timpatamp of the,
actual time lg still about 15:42.

THE COQRT: Well, havg o 2 adcond. Let's
{ngt lat it roll for a little bit so we can vatch it,

M8, SCHEI3IR: I'm sorry, your Homor. I
think we previcusly hed sudio for this portion.

MR. MUELIER: Wa did.

MS. SCEEISIE: And we doa't have It now.

THE COURT: Let's stop it fir & setimd.

N3. SCHEIBLE: I'm sory,

MR. MUBLLZR: My collsague {a correct.
Thece is sudio on that past of it.

THE COURT: ALl right. As of right mew I
Just sterted it ve're at 11 seconds in not -op the
tioascamp but on the vidsa media player. I'va got ao
voloce for the record. Hr. Mueller, is this your
understanding -~ when oss the voiume kick iat

MR. MUELLER: Momentacily.

THE COURT: All Tighc.

1.7, DERRICK: TYour Homer, -it should staxt
ina sinnte, There's £ minute stazt to Lt,

NE. MUELEZR: Your Bonor, 1f I could Rave
you pull it fokwakd to 15:38 on the chronology scoeen
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0.  Now, do you svspect that Mr. Molea la
intozicated at this tlme?

A, Yes. I melled the aleohol.

Q. Did you have mesningfnl doubts shout
viwther you wmelled it or not?

A, I was wot sure at that point. £ could
smell aleohol. I didn’t know where it was coming frem
at that point.

¥, WELLER: Aod, Derrick, If we conld
roll {t farward to about 15138.

THE COURT: I'm soxry?

MR. NUBLLER: So, just let it play
forvard, plense.

THE COURI: Glve me a sacond.
15:34 or 49, Mr. Maeller?

¥X. MOELLER: 15:38.

THE COURT: ¥w already atarted It a%
15:40, 1 thonght.

Us. SCEEIBLE: Far clarification, yoor
Bonor, ‘1 think he means tha bar bottom becspse it's
abouc an hour long video.

THE COUBT: I-got yow,

1.7, DERBICE: Do you vant ma to fast
forward to 15:382

IR, MUELLER: If you conld just go hack te

You sald

and I'd life to show that ta Lhe officet.
TEE COURI: A1) righk,
BY MR, MUBLLNR:

‘$.  Lt's stop it rlght thers. OfEicer, your
fleld training officar dsys hw dldn't small sicohol and
you sald wayhe, T Jon't kndu. So you §lressy talked to
Br. Kolen, you'va buaa sitting thare pullisy hie
paperwark for about 15 minutes, and 13 pinutes in both
you dnd your field tziining offfcer are still uscertain
whiether he smalls 'of liquor, correct?

A, To sort of ¥ozk as an answer, sir. %

)

g. Iwmm'i there, slx. You wvers.

A,  Dkay, Ky maln corcern at that point vas I
didn't want to -- 1 guess I didn't want to sy
sonething and then go agalost wy Cield traintsg
officer. I uas kind of sesing where ha thought at, chat
point and T didii't vant to say yes, this 1s the way it
i3 ard go sgainst him in that way.

Q. Ml right. B0 you weren'c really,
actuslly in charge, the field training officer wax?

A.  Wo, sir. Iw.

0. 5o at 15 minutes in the two of you quys
stili eouldn't fora & conseasus ewin if you saelled
Jlquar?
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A,  He sald that e could mot. Isaldl
could, But aince hs couldn't, I said mapbe there
isn't, thet is corzect.

Q. You'va bamm a polics efflcor for hew lang
now?

1. A yer mui a balf, olr.

0.  All right. I'm going to g on a Ik
here, [ suspect you have bad to deal wich & fow
intoxicated pedple in the last year and 2 half?

A Yes, sir.

£ Yas M=, Bolen falling down drmak? I maan,
you've walked into bar fights, hawen't you, offieer?

k. I dea't Toow 12 I have walked Into a bar
fight, sir. Bot b vase't — he wasd't falling down
when ve were -- whon ha vas welking. Doring the tests
theze vere some Staps that he =~

Q.  Sir, yoo zalked to tke guy for 15 to 30
minutes. You're 15 niwstes into a conversation with
hin and -- how many yeara ezperience does your tralning
officer heva?

A I bwliave flve yesrs, agd che whols 13
migtitex on the conversation I war not with Mr. ikelen.

0. S0 cho answer {3 avan 15 minutes in you
guys azen't sure? You'ra not sure you smalled liquer?

B zect, sir.

MR, WOELIZR: Your Henor, 11 could ask
the Court to pull it forsard to 15:12.

THE COURT; Well, cight now xe're at
15139, Yoo vant it at 1£:129

MR, MIELISR: Yes, sir.

THE COORT: All right. Jusz go there.

MR, WOELLRS: If 7 conld stop right theve,
Judge. Sfnce the laptep 1s buffering s Jittle bit
let's get: ta tha polnt bere. I we could go to 16112
and thea 1'1L ask the sfflcer a few guestions.

THE COURT: Do you want to go back to
l6:121

MR, MOELLZR: I'm sozry. 16:1%.

THE COURT: We're golng backwards, Us're
at 16:37. 5o you vant to go back to 16:177

¥R, WOELLER: Wo. If you just let it roll
forward for Just a ssesnd.
BY Mp., MUELLER:

0. Sir, as part of your trainiag in fiald
acbriety testleg =« Lf.you would just let that play
mtil it gets to the walk and turn.

THE COURT: Do you want ep to let it gof
MR. MOEETZR: Yes, ploase.

THE CODRT: Dt you have the timestamp
l there on the walk and Suen?
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Q.  Row, 1f you wers convinced or suspacted
that ke vas Intoxicated, how coms you had to do the BGH
test tulce?

A.  Sothe first time I did it vas tp cheek Lo
sap if there vere siqns of ik, apd then I didn't ask
him tha questions that are ceaded durlpg the F8Ts. So
T did that without asking tie questions and chen I
deterndned that he Wae showing signs, so then I
restactod from the bepinning so that [ could get
evarything coryectly.

0.  But you actvally Hda't eonclmue, you
actually walked back -and talked to'yonr £leld training
officer agaln, dida’t you?

A& 1 doa't recell, but I'a sore I id.

Q;  Hom, let me ask you & queatlon, sir. TYou
did the valk and turn test, correct?

A Yem, #ir.

0.  Aod yen sctually did Lt oa & viaible
atrajght 1line, a parking lize, correct?

A Idon't recall,

0.  Llet oeask yom & question, slr, How many
timas d{d Nr, Holen steg of? the line?

4 1dm't remall,

¢.  You don't recall?

A _ o, .

#R. WELIER:  wrota all Lhe times down
and for whatever reason they're not macchlng so juse --
w1l nead o ket it roll. It's mot far.

BY ME. MUELLER:

0.  Sir, did you bave the Held schriety check
shaet that you did or did nst cosduct in the £a)dY

A. [ bave a-pocke: quide that I cazry with
ma,

0. A1} right. BId you write down the clues
a8 ycu obssrved them?

A.  Yes, sir

Q. Do you have that cbservailomg with yoy?

A. I den"t-Tave them with me, sir,

Q. Did you writa it down and transfix it onto
4 PETHANSAT YepOrt or parmansnt record?

&, Yes, sir.

Q- Do you have thet report with yoa?

A. I do not. have that. vith ma, sir,

Wi MUELIER: ZI we could stop it right
theze.

BY JA. MURLLER:

@.  We're at 17:27 on this tizestanp and you
are nok asking your field training officer o2 how to
8o =~ advica on how to follox up with tha call,
correct? The question you ssked your offica- at
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17:21 1s, 1s it kad to do this?

L So I war asikdng him, T quess, hov to --
hachuse there's spacific ways you cam ask a questien.
[ ms wondering how to sk it — honestly to try to get
an athission of hin deloking,

0. dmy.

A.  So he was kind of telling =& on how te
vord that,

M. MIELLSR: ALL right. And, Judge, LE
we oomld powe it forvand to iB:10. '

BY MR, MUELLER:

Q.  8ir, T just want -~ are you suppobad te
bave the contacts in or out?

B.  ‘Tou'rs sugposed to ask thax i they hawe
contacts.

THE COVRI: And just for ths racord wa'rs
sbout 18215 iwto the video. That's mob tha timestssp
on the cawera. That's oo the video that's been
eecarded nd it appears <~ I'm assualng you don®t bave
& problen putting on the record it appears he's
doing — what do you call this test, Nr. Mualler?

M. MUELL=R: Eorlzontal guze oystagpms
{118

THE COURT: Thank you.

and tumn toet.

THE CODRT: Do you ksow when that 1s7

MR, MUELLER: %o. Just a hort distange.

THE COUET: How much loeger umil the walk
and tuza?

TEE WITHESS: T balleve angther five
alnotes, sir. about that time perlod.

HR. MUELLZR: Tof the record we'rs at
31232 on the chronolagy.
BY BB, MUBLEER:

Q. Officer, ss yoo sit hers oo the witness
atand you cannct tell =e how many times-he stepoed off
the lipe, thls heel to bos, correct?

A. T donot zecall, sir.

Q.  You cannot tell ms how many times he
niseed touching heal t3 toe, eorreck?

L Corregt, sir.

0.  You don't knaw why yon gave a failing
acore on a walk and tun test, correct?

4, 1 don't racall ax to why, siz.

0. You gave hin 2 failing ncore on the o
lag stand, correct, air?

A.  Correce.

0.  But oncs agefn, yor can't cell pm why you
scorsd him a failuxs on the walk apd tutn — on the one
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BY ¥2, HUELLER:

Q.  §ir, you asied bim 1f ke hed contacts but
you dida't have him resove che costacts, did yoo?

A.  Hot that I recalt, sir.

@,  Sr, I'mgolng to 2ak you agaln, bow many
times did Er. Holen step off the lige for the valk and
turn test?

K. I &'t zacall, sl

Q0.  Did You write it dous in your report?

A, Yes, sir.

0. Do you have your report with youl

A.  As far as the narzative of sy rapert, I'm
oot suck if I vrots it dows,

Q.  bow, offlicer, are you intentlamally
covorlag w9 your body camara and viden?

A. N, xiv. When I key up iike this —

188 COURT: For Lhe record he's touching
hls == what do yon call it, your mic, your radie?

THE WITHESS: Yes, sir.

THE COURT: I'm serry, shet did yoo say?

THE- HITNESS: Your Honor, I'm asking for a
backup offiear ot Lhat point.

THE COURT: ALl right. Bow lond do yeu
want thls to roll?

MR, MMFLLER: I want to get to the malk

leg stand, correct?

#. 1 don't remenbay the spacific,

g. Do you recull 4f Te even pat his foot down
doz{og the welk and tozn or tha oew Lyg stand?

A. 1o oot recall, olr,

¢.  Mr, you have soms expezience with Iaw
enforcement pow. After an swtomobile accigaet what {s
tha ducles Isposed on a driver of a car In an agcident
by lan?

4.  That they need to stay and render aid if
thare's any injurles and to give thelr insurance
informition.

0. Al rigic, S$o if thera's an pczident,
you're required by law to lemin at the seens, correct?

i, Correct.

C.  And vhen yob arzived Mr. Holen was waiting
ak the scera?

A.  Correct.

G.  Ha provided you, promgtly anid cowrteouaty,
with his drivaz’s license, corract?

L Yea, slx,

Q.  Bis proof of insuranee, corvect?

A. I fost remember che drlyer's lisanss. I
don't recall any lsaues, uo yes.

0. And reglatration?
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A. T belleve so. I don’t recall
specifically.

0. And you were 15 adnutes lnte yeor
interaction with Hr. Eolen and the tun of vou ofEicers
coulde’ eyen agres whethar you azalled liquer,
correct?

A.  Correet, sir.

MR, WUELLER: Thank you, your Homos..
Dafense's presencation of this caze was — had been
built azound the videccaps of the walk and turn test
which I vaderatasid as che Court iz aware we'za huving
some technicel difficuities.

THE COURT: let:ie ask you this. Do I
nead to .gae it right aow or do- you have soms spacific
questions that thls wicness would - {s v dispited
facta?

MR. MUELIER: Ha. The state of tha
evidence as T believe it lg, i3 the officer qave hima
sumary of failwrs. I've done m ruobar of thess cases,
[ locked st the video, I cohtedt, that concluslen.

THE OOURT: All righc. We need to get Lo
the video.

MR, MUBLIPS: on the othar hand I can move
on. He.can use cur tine productively.

THE COURT: let's keep going and we'll go

0. Bow, sir, let me ask you a quastion. You

Filled out step three of the checkliat?
THE COURT: Bang on coe second.
Hhile W'y working on that, go.ahesd,
Mr. Mosller.
BY MR, MUELLER:

Q. §ir, Hise lpnz tavght you o do & cloge
visurl chaervatien, correct?

A.  Correct,

0. And here In State's Exhibit 8, you
documented the breath shservatiop period begloning at
17111, correct?

A -Corxect, slr.

Q. And non-nibitary time that's 5:1% p.n.,
corzect?

A.  Yes, sir,

0. Nouw, vhat does a closs visnal obaervation
period conslat of?

A.  Fifteen mingtes.

@. ALl zight. And what is the denger and why
is the breath chsarvation period an sszential part of
dolag » proper breath cest?

A.  DBecawse if the subject puts amything in
thair mouth or 1 quess maybe takes sowsching out, I
don't kmow, could sway it. Just making suie that thelr
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back around, if and when we get this working.
BY IR. MUELLER:

Q.  &lr, do you bave your training card for
tha Intoxilyzer 8080 on you?

A No, alr. It's just a checklist at the
jail,

R.  Tava you beeo trained on the Incoxilyzar
S0l

k.  Yem, sir.

0. Do yor have your certification sard?

A, Yes, sir.

G-  Uay T 3ee it, pleask. For the record the
ofticor appeacs to have hanied ma a credit caed sized
docurent .

THE COTRT: Are wi making it am eshibit,
Mr. Mueller?

MR. MUELLER:
enamining it.
BY IR. MUEILER:

¢ ALl right, And you-took your studies frem
MHiss Lanz, correct?

A.  Correct, sir.

f.  So Mizs Lanz instyucted you how #o
proparly exscute and use the Imtoxilyzer 8000, corTeM?

A, Corract, sir.

Xo, Your Homor. Jueb

mouth is expty 2o thera's nothing in Ehers.

0. ALl right. Breath cheervation perfcd
conuists of what, sir? Uhat hewe you besn trained to
dot

A. o wkea you get thers before tEs 15-mista
obsarvation period you have to have theam open thelr
mouth to maka sure that thyre’y mothing In there, and
then at that peint you wakeh hlx for 15 mimmas to zake
sure that they don't.put anything in Ehelr mouth.
Bon’e drink water.

§.  Sir, the close visval comtact, does that
canelst of keeping the subject at arms lemgth o make
sure They don't durp, belch or regurgitste aleshn) into
their mowth?

A, Yes, sir,

0. ALl righe. ow, 1 would imagine aitting
there and staring at someane ot keeping them ia closs
visusl contact for 19 mizctes gets a 1ittle unpleassnt;
corract?

A, Yas, sir.

Q. AWl eight. You don't kmow thin guy and
ataring at somscns Por 1% minates doesa’t -- act a Lot
of fun to do, corvact?

L, Yas, slz,

0. 8o if you starcad the breath obssrvation
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peciod at 17:11, what's 15 pinutes latez?

A I'mbad ar mth.

Q.  What's 11 plus 13, officer?

i 1224

0. Rl zight. Ind what tige did you actually
do the breath obsarvation period? ‘First one?

A 17:27, 1 celieve,

¢,  fow about 17:39 you anewered the question
undaz direct exanination?

THE COURT: 1 believa ke ceatified 17:37.
8Y MR. HUELLER:

@. Wby the extza 12 ninvtes?

A I don'c recall,

0. Al right. Ware you actvally in the room
stazing at him Intently ot ams length for an extra 12
mlofrtes?

A, I dm't recall, bot I wonld say na.

@ An I makisg you urcopfartable?

A, Yes, air.

TRE COURT: You’rs msking xs
anconfortable.
BY ¥R, MUELLER:

Q. 5o you did this for an eftre 12 minutes
and you don't know why you did it}

A.  Corzact.

|'

0. Really? Then why can’t you tell me why
you varn there for almast twica as much time as wax
required?

A. I don't recell what I way dolng.

0. Do you fill out 2 document called .the DIV

457

A.  Is that the DM/ revoratisn form?

0. Yes, sir,

A, Yes, sir

0.  Did You fill ont a teaporary custody
racord, correct?

A Yes, olr.

0.  2nod did you fL1) omt & Declaratlon of
Airese, correct?

A.  Correct, sir.

Q.  And vere you doing all those doctments

whila —
A. Bo, air.
9. ~ Kr. Holen was sitcing thera?
THE COURY: Hang on. Let hlm anewer the
gestion.

Finish the question, Mr. Mueller.
BY HR. MUELLER:
0. Were you £i1ling out any or all thess
docunents whild you were sitting theze with Mr. Xoien?
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. | paylng attention, were you?

Q.  Were you In the sime rocm as M. Molen?

A.  Yes, alr.

9.  Throughout the observatlen period or warg
yoit dolng your paperwoik?

A, I vas in the sane zoom, siz.

Q.  Wore you doing your paperwork, officer?

4. I don't recall.

0.  That paperwork ls needod te be done fof a
DT arrest?

A,  Thers's a lot .of papervork, sir.

©. Al righe. Well, you have an extry 12
adnuces unaccowited for xo.ve agree that sitcing there
stacing at soneone for elass wisual contact Le mot
capfortable, I doo't think anyhedy disagrees with that,
but yet you spparently did it for 12 extra niemtes.
I'm going to ask you again, do you kmow vhet you vere
dolmy for those extrs (2 mizntes? Yo ieren't staring
at hin for an extra 12 mioeces, were you?

A, I'm eorry, sir?

0.  Yew wezen's ataring at him for an extra 12
mipmces; wers yau?

A Hot that I recally sir.

0. Al dght. So you vere not — you weren't

A, 1 wee paying attention, sir.

THE COURT: Go ahead,

THE WITHESS: Par swre not the DOA and not
the BCR, I .don't recall as to the DMV rovocation form,
BY iR, MDELLER:

Q.  5lx, did Miss Lanz tell you that if a
mubject burps or belches of tegurgliates ia the meoth
alcobol that it will create an artlficially high
raading}

A. Tes, air.

0. Miss Lanz told you that followlsg this
chackllat fa dhaolitely dssentinl for a proper test?

A Somry?

0. Folloulng this checklist is absoivtely
essertial?

A, You, slr.

HB. WUELLER: I have nothing further,

THE COURT: Glve me the time again,

Hr. ¥ueller, where you think the walk and twen ia.

MR. MTLLEQ: Using the timeste=y that
Juat came off the olbl laptop at 31:44 into the tining
of the vidso.

THE COURT: Comé on dp heve, Miss
i, I'n sorry?
2. HDELLER: 31:34 seconds lm.
THE CODRT: ALY xight. Let's try starting

Schelble.
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{t at 31:32 and hope that it werka.

MA, MBELIZR: And for the zecord, the
Court has retrleved the mwch more modern laptop that
appears to bave a such higher bwifering speed.
BY ¥R, MURLLEA:

0. &z, from fust a mopent heze, this s the
second tine you've dane the BGW test?

A, Yes, slc.

0.  And you apres that if I resd the palice
teport, T wolaldn't heve kogun that yoo'va dona Lt
tufce? You don'y make any mentioa of the fact thaz lc
was actually cosdvetsd twlee in your zagport, do you?

A. Mot that I recall.

Q. Bow, if you're so cortidea he fafled it
tbe first time, why nra we adninistoring it the second
tima?

A.  Agaln, iz, betawse T didn't isk him the
questiens that are stangard with the SESTE.

Q. Eir, you would agres and copcade that you
didn'c have 3 geeat amgle at thet, buc che reality is
that ke dide't step off tie lloe, corrext? Xe josc
watched the vides. He dldn't steg off chellns, did
t?

A. 1 don't remesher what I put in the recoct,
and a3 you manticmed there®s not 8 gged angle. I can't

inpregar tarn, counting musber of stepr,
MM. WUELIZR: 1 heve noching further, yoor

Reroz.
TRE COURT: Any zedirect, State?
M3, SCHEXSLE: Yes, yawr Nomor.
PEDIRECT EYAMINATICN
BY Wi. SCHEIBLE:

9.  Lat's dive right inte the walk and tuzn
test. 5o from tis body camera video It looks like you
have ¢ Little card ther wou're pucting Inte your sbict
pockes) is that corracs?

A.  Ye» ma'm,

@. hnd I thick we've talked atout it before,
that's the fleld sohristy test caxd?

A.  Corrstt.

Q.  And vhat happensd to that?

A. I had fc vith ma the wvhole time.

0. ‘Parfact. So where Es 1t new?

A. 80 St — you wxansfer thel over onto
another sheet that hag the sams test, ie's jusk msve
inforwal, %0 T Bad chat at the jail. The paparwosk
that ¥r. Mneller vas talkiag about, he transfarred that
onto another bazd copy.

0. And is that -=- did you transfar it oazo
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racall this video.

0. He dida'c mlas touching keel to toe, dld
ha?

A, Ilelleve {n oy report that I did put that
he did.

Q. He just vatched the video. Okay, The
video is the video, correct?

. Correct..

Q.  How, let me ask you & question.

THE COURT: Hazg on. ‘The video is the
vides ls correct, ha says ceerect.

Go ahead, Mr. Yualler.
BY IR, UETIER:

0. 3 now, ve have caly your mazoey to raly
on that-bp fallsd the walk and teen test, correct? Me
don't have your check shest, o hava tha video,
eorzect?

k. Yes, aiz.

Q.  How sany cluss ace there possibly to £adl
tha valk apd turn test?

A Eighe,

Q. Coen you list tham for ms, plesse, from
fsemry?

A, locantry. Steps off the Lina, wsea atns

| to balance, nisses deel to com, starts too soom,
[

viat's now mazked as one of the Stafe's exhibles or s
that a difZsrent report?
A, I'mnot sere,

N8, SCAETELE: May he leok, yoer Honsr, at
the exbibics already' adnitted?

TBE COURZ: Yay. Co shead.

THE WITMESS: These are all the body cam
footage.

THE COURT: Mt are ve looking for?

MS. SCEETSIR: I thowght, your Honor, that
I haedad hinm the test chebkilst ab some pelat In time.
1 balfeve it would be 'State’s B. Da jou hzve State's 8
op thezat?

THE COMT: 1 don't have anything, Iet m
ass viat yoo have, siz,

MS. SCHETBLE: I found State's 8, your
Renor, but indeed ghat‘s. not the docunsef 1 wvas looking
for,

THE OOGRI: Take your time.

IS, BCHETBIE: Bafore I get it macked, may
I sporoach the witness?

THE CODRT: Are wa going to mewe to admit
1t? 1a it jost to refresh zacallactfon?

WS. SCREIBLE: It depends on his anewer
honsstly, yeor Hemer.
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THE.COURT: ALl righc. Well, vhy dom’t
you fust go vp And appfoach and e ubat your queations
Aare aed what hls- answer 1s and then wa'll go from
Ehers.

BY M8, SCHEIBLE:

0. Is chat a copy of the dociceat that you
treamsfer all the Information to?

A Yes.

Q.- Iy this a fair and accurste cepresentation
of the document as yon filled it owt?

A.  Yes, m'an,

0. On Maech 12ty

A Yes, ma‘as,

Q. And dous it sppear the wama way?

R Yos, m'aa,

NS. SCHEISLE: T'd 1ike to move for
adnission.

MR. MOELLSR: I'm goleg to object, A
bard as this ls to belfeva, Judge, this wasn't in
distovary.

THE COMAT: 1 don't even Jmow what this
{3, 5o let's mazk it since we ape going to have 2
-dgpove about it. It wiil be mext 1ipe. And then why
don’t you tzke a lovk at it, M. ¥oaller.

MS. SCHEIELE: Your Hooor, tha resson ik'a

M MELLER: Tt shodld be lsed to
rofresh. She can rafresh his recollsction. It's his
swmary. Ib's not ko be mdnitted.

THE DOURT: I thnught. you admitcted it.
Ara you saying you just marked it or did you adnit at
the preliminazy hearing?

iR, MELLZR; I iwpeached him with it and
left. it with the record the last cinme becanza of the
perfozbance. The docurentation now that my colleague
refreshed my racoliection with —-

‘THE COURT: W¥ell, I don't knou that
angwered sy questlon. Haz it adnitted at the
prelinimary heacing or did you sixply nerk it 2s a
defonze axhibic?

8. MUELLER: I believe I marked it asa
defense. exhibit.

THE COORT: Do you remesber, Ma. Beligfhle?

MS. SCHETSLE: § don't. Tour Honor, it
locks 1ike it ‘as ndt admitted into evidence. It s
sinply marked as & defense exhibit.

THE COVRT: All tighe. Uy quess i3 we
wara naing Lt~ personally I den‘t think you need to
mark exhibits if you're-just going to use them és &
documant to refresh recollactiom tr te include 2s sone
sert of jwpeachment necessarfly. So I dom't care, bt
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not in Mr. Mueller's discavery is that ha aduftted it
Into evidunce duriny the proliminary hearfng last time.

M8, MOELLER: ‘Weil, that would explain it.

THE COURT: ‘Thera vou go. Wall, if it's
already beon adnitted into evidence, I'm assuming that
you'se nok objecting, correct, Mr. Mieller?

MA. MUELIER: I wonldw't go thee far. I
ramechar this now, Thank you.

THE OLURY: Ghere are ve st? Are we going
to move to admig chis?

WS, SCHRIBLE: Yes, your Honor.

TRE COURT: He already have it in the
prelininary beeriag transcript but those documents aze
in biptrlet Court, so I'm paauming there's mo
tbisetion, eorrect, Me. Mumllsr?

ME. MUELLER: Xo, yoor Bomor. I will
accept py eolloague’s reprasamtation.

THE COURI: If there’s some future dispute
sbout whetber that's it or lsu"t lt, wa’ll take 1t back
up. But.othervise what nenber is it?

HS. SCHETRIE: Tan.

THE COURT: What is that document?

THE WITHESS: Thak'y the EST checklist,

THE COURT: ALL right, It will be

adrltted,

1t zequirés pe to keep —- once It"s markell as a
potentlal Socmsnt I have to Xeep it, whether Lt's
adnictad or not. So do you vant it mesked or do you
Just vant ca simply show it to him and ses if he
refreshas his recolisction, Miss Scheible?

N3. SCHEIBLE: Yeur Hancr, at this paist- 1
aove (o7 adsisadon of State's 10 based not on anything
that bappeoed at the lase prelicinary. hesring but based
on his testimoay now that this i» the document that he
fllled out, it's a faiz and accurate represestation of
it and that it reflects hig -

THE CODRT: 1Is it the result of the FST,
1o that what it fa?
| WS, SCHEIBLE: Exactly, jour Bogor.

THE COURY: Do you bave ap objeccien, Mr.
Huplier?

He. MIELLER: I da chjact to its
adnission, It's hoarsay and cusulative. The officar's
tad W5 recollection refreshad and -~

THE COVBT: I don't think we need to admit
it, but 1 think he's alloed Lo uss it to. refresh his
recollection. You conld aven call it & recerded, what
is i, recollection —

5. SCHRIBIE: Past recollect!en recorded.

THE COURT: Correct. 86 I thing it
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probebly wonld more llkely qualify under that since it
tas doan cless 1o time. But I'm poing to deny
adnitzing it. Why don't you ask guestions off of ik,
though, Hizz Sefaibla. & shead.

BY M3, SCHRIBLS:

8- M right. S0 yoo filled zut that form
that"s in front of you, correct?

A, Tes, ma'sn,

Q.  And that's the duy of che event shortly
aftervards?

A Yes.

D. And you're copying from your card to the
form?

A,  Correct. Thiz is juot a blown up card
basically.

0. And then what do you do with the physical
cord?

A. AL that polst, once it gets transferred, [
believe e just chrov it away.

0.  And that's scandard peactice?

A, Yes, ma'sn.

Q.  Any reasca to believe Chat you had any
inaecoracies in cranstarring your eard to this
docunent?

A Fe, m'an.

-

axaetly the clusy cace that the defendant exhibites on '
the walk and torn test?

. Yes, m'ms.

@.  What vers they?

A.  §tazted too soon snd can't kesp balance.

¢  And yken we were just revimeing the video,
did you cheerve those same cluss?

A.  Yes.

Q.  And both #f those are also cloes that ymm
mentisn on cross-examination; ia that correct? Kien
M. Yceller asked you zo nme the elght clues?

A Tes.

Q. and I wame to talk s little bit sheut the
cbestvation perfcd at the Hemderscn Detantlon Canter.

A, Okay.

0. But fivst, more generally, you testified,
correct e if I'm wrcag, but you restiffed that duxing
the 15-ninuts obsarvation pariod you're chacking to see
1f maybody puts maything io thelr mosth?

A, Correct,

0.  hAre you also chacking vo make sore that
they don't vomit or regucgitate alochol?

A,  Correct.

0. If ¢ne of those thinge bappens, what are

you supposed to?
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% Is it scxething thet you do on & regular

A,  Every DUI axrest,

Q.  And in adiftion ko f1l)ing it out on that
shest of papar, did you = how &0 I phzass this -~ what
tlsa hava you dann to review this case®

A, Like vatching video?

f. Right.

A Yen.

0.  And the last tine that you testified in
bere was hugust 27th; i that cozract?

A. Idam't recall. I'w sorry.

0.  Bow shous this? The last time you
tastifled In here xas your zapory better or worse than
it is now or the same?

A.  About the same, I would say better.

€. 5o at that tine you testifled as te what
axactly the cluss were that e exhibiced durisg the
wvalk and tuzn test; do you rensmber that?

A I don't recall,

0. 12 I showed you a copy of yowr cestinomy,
vould that refresh your recollection?

A Tm, ma'm

G.  And start.at line 15. Having read that
portion of the tramscript d: you new resmaber what

A.  Bestart the test,

Q. Do you recall that happeniy uizh the
deferdant ere?

i,  Ho, ma'am.

Q.  Are you sure thet it did not happen witk
the Jefendsat hexe?

A, Yas, m'm.

Q. Aad duxing the chasrvatian perfod; 1s that
happening right I front of the Intoxilyzer, in a room
adfacent?

* A It kind tf depands on wach tine and che
corrsctlons officers,

0. Inthis case?

A, 1dm't recall, = recenber s{tting at hin
with the Intexilyzer. I dea't recall if ties was
dacing the chservation paried or not.

Q- And it fe had requrgitated any alcchol,
vazited, you uould hawe recirded that?

A, Yas, ma'sn.

0. 1s there any yaxt of your training ar
policy that saps that tha chservatlon veriod ahould mot
ba longer then 1% mimtes?

A Ko, ma‘em.
S, BCHEISLE: Brief Indulgance?
THE COURZ: Yes.
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BY W, SCHETHLE:

Q.  Officmr Gzoll, wxe yeu avare of the gzote
tvo heur rule?

A, TYes,

0. What 1s yoor understanding of the two hour
rule?

MR. MUELIZR: Objection. HSthdrawn.
THE COUXT: I will lat him ansker, G
ahsad.

. THE MITMESS: Uy underazanding s that you
bave two bours from when you get to the seene and fee
them in actus] physical control of the webicle, that
you hava tuo boura to do — parforn an avidantlary
breath test which is the Intoxilyzer.

BY H5. SCHEIBLE:

Q.  And de you keap track on a clock and watch
your vatch to make sure that you're vithin the two
houza?

A Y@,

0.  And vhat Lappans if you 4o ewtaide of the
two hoors?

A, Then you just hava tec do an axera et OF
you can do bload.

Q. And in this case did you draw blood?

k. No, ma'am,

THE CLERK: Ralse your right hand.

Do you selemnly swear that tha tastimeny
that you ave aboet to gfvs will be the bruth, tha whole
truth and nothing byt the truth, sa help you God?

) THE RITHESS: Yem, ma'an,

THS CLERE: Flsasa be seatsd.

Please state your fizst and last paes ang
apell each for the recond.

THR WITHESS; Alex Nelson. Asl-E-X
H-E-1-3-0-4,

THE CQURT: RIS righe. Lec's ot cowar
exactly the same paterigl. 6o chead, Miss Scheible,

M3, SCHEDRIE: T will try to be bedef.

THE COURT: Bit the poirts thas we voed te
sheot for.

having besa firss duly seomm. a1d testiy ar follouss

DIRECT EXAMIMATION
BY M3, SCHEIRLE:
0. Officer Heleon, how are you wploped?
A, I'n currexrly a patrol officer at the
Rendezzen Police Deparcooams.
{.  How long have you been so employed?
A, Since Joly 20th of 2005. B¢ foor -- 2
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K. SCHEIBLE: I have nothbing further for
this witaess, yowr Homor.

THE COURT: Aoy re-cross, Mr. Moeller?

ME. DUELLER: Juat ane question.

BECA08S EPATIRTION
8Y 1S, SCHETALE:

D.  Officer, while you were sittlng there my
colleague vas asking you qoeatiens. Do you recollect
¥hy yon 44 & 24-minuce dresth observaslon period
instpad of' 15 minutes?

x to, sir.
THE COURT: Anything else, Mr. Muallar?
R, WOELLER: %o,

THE COVRI: ML cight. Is thie witnzss
free to qo? I think so. Re's been bere muhile.

ME, SCHETBLE: I don't ancicipate
recailing him,

THE OOURT: Thank you. Agpreciete your
teatimony.

Saxt witraas, State.

M8. SCHRIBLE: OffScer Reloom.

THE QOVRF: Coze on wpto thy witmess
stand, remain standing and rafee your right hand for
za,

1ittle over four yeaxs.

Q.  And vore you working as a patrol officer
on Mazch 12th of thiz year?

A, Te, m'mm, Iups,

Q. At that time were you also » £lald
tralzlng officer?

L Yex, m'ss, Iwaa,

0. Did you have a traipes with you on
Harch 12tht

A I did,
0.  Hae i officer Groll?
&, It was.

Q- And 1a that the saee Officer Croll who we
Just saw ccalng out of tha sourtreom here?

A Ter, m'mn.

@ aad on March 12th were you quys called
oot to @ traffic collisdon?

A Yes, m'a,

Q. And whea you qot to the colllalon call, do
you recall what time it was?

A. 1 donot recall.

Q. Nere you in chargs or was Offlzer Groll In
charme?

h.  Ofticer Groll was in charge.

€. And vhat gonarelly vas Ofticer Groll in

AA000077
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charge of doing #t the seane?

4.  Condscting the Inveatigacion of tha
inftisl call which vas the tzaffic sccidact apd frem
that point an a DUT investigacien.

Q.  And 20 tha inveatigation turned from
truific to DUI?

& Yes, mata.

Q.  And was tiere anybody thers vho you acw
see in court todiy?

A Yes, m'x,

Q.  Can yau polnt out. that person and identify
an article of clothing that he's wearing?

A.  Ha's wearing a gray suit,

M8, SCHEIIE: May tha reccrd reflect
1dentifiration of the Jafandant?

THE COURT: It will so reflect.
BY 5. SCEEINLE:

0. ind chat was the defendant dofnd thers, I
You tnow?

A,  Specifically? Be vas involved In a
traffic aceldent.

D.  So b was opk of tha drivers?

A,  He,ms one of tha delvers. Yes.

Q. And bew did thle changa from a tralfis

| collision to a DOI tmestiguiion?

0.  Afver he thought he datected sleghol, what
34 be or the twe. of you do next?

A. e discossad what ha detecced and then ve
meved on vith the lavestigatian.

0.  And vhat waa the mext step of the
invescigation? )

A.  The flald sobziety tasts.

0. And who conducted the field schriety
teste?

A.  Officer Groll did.

Q.  And dld you observe him as He condocted
the {ield sohriecy tesca?

A e,

0. %nd dld you obsezve enything in the ffeld
sobriety test that was st done properly?

A. Bo, ma'm,

6. [f you had, would yoa have stoppad OEficer
Groll?

A. Yo, m'm.

Q.  Did officer Groll step himself at any
poinc during che cleld sebristy tests?

A, Mo, Ho, ma'm.

©.  Did he coms over to a3k you any quéstioms?

a. T don't recall specifically If he had &

question ebout 1t ar mat.
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A.  As Officer Groll was conducting his
fnvestigation on the tzafflc accidegt he detected an
odor of alaohol condng £rom He. Matthew. '

0.  and did you detect that alcchol as wall?

A, TInitfally no.

. Tou sadd fnitdally. Did g6u decest 1t

L =]

1nter?

A, I did onze wa -~ omoe Officer Gxoll
informed me that he detected the odor, I went back and
spoke to Matthew and at chat point I did.

Q. Ts it common for fleld truining officers
and trainzes to have coqversations 1i%e that doring the
couese of an investigation?

A, It ia
Q. Is it in fact encovraged?
A. It is.

Q.  And was thare snything sbcot OfZicer
Groll's corduct that concernad yeu?

&, During -- no, ta'am,

0.  Did ke do averything by the book,
ssseatially?

A, Yss, m'm.

Q.  $o startisg fram that moment vhea ha
thought be detected aloohol?

K. Thehuwh,

0- Do you recall uhether you asked hiw any
questlons during the flald sobriety test?

KR, WELLER: 1'3 gping to abiect. Unless
this witness's testimany is other £han wouehing for
Officer Grol), did ha have any indepandent =

THE COURT: I =hink ha was thers
vitressing the whole cthing, so I think bis shole
testinony — I meam, it might be the same ns tha other
officer. I'm ot quite sure 1 know what your cbjsction
is.

MR, WUELIER: The chjectlon ls wouching.
He's vouching for 0fficer Groll as opposed to actually
offezing any insighta,

TEE (GURT: All rlght. What was the
question again?

S, SCHEIRLE: ‘hether Officer Xalsom
asked Officar Groll any quastlons doving tha fiald
schriaty tests. i

TBE CORT: I'n golng to averrule on that,
L onderstand what you're saylng, Mz, Woeller. Bring it
back up 3f you thidk chat thers's som veushing,

Go ahend,

BY MS. SCEZIBLE:
0. bid you ssk Ofifcer Groll any questions?
A. 1don't zerall asking any quastisns,

AA000078
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Q.  Aod did you chserve Officer Groil filling
sut bls EST card?

A, I did

Q.  Did you okserve 1t closaly anough to see
what he was writing down?

A. T did.

Q.  And was everything he was writing down
accoraca?

k. Yus, ma'ma,

0. Aod when I say accurate, I mean did viat
be write — la vhat be weate doam consisteat with what
you sax Alth your owp tvo ayes?

A, e, m'an

0. Do yoo remacher shat it vas hs was urlting
dosm?

d.  Be vay weiting down che speeific cloes he
observed during the test.

Q. 5o all the cloes that he observed you
cbserved a5 well?

f.  For the valk apd tum and the one leg
stand, yes, ma'an.

0. Do you rexamber xhat ttiose cluss wers?

k. I dooot.

0.  Would locking at a copy of tha formalired
P5T report halp zefresh your racollection?

A, Yes, m'am,

0.  And it"s your tastimony row thet you can't
reesker independently whieh elues yoo chaarved?

A, That ls correst.

€.  But vculd lsoking at & ccpy of that report
belp you to zamanber?

A.  Tes, ma‘ay.

THE COURT: Tl going to let him kestify
te St 3f It refreshes his recollectlon., It's kind of
couluzive, The other officer already taseiffed to it.
Tz that your ohjection, Mr. Myeller?

MR, WOELLES: I agree, Judge. Wumber ome,
lt’s cowlative. Somber two, §t's hearsay. The
officar could not or reascnably shonld nat be expected
ta have recoliarred a fHold sobristy test asethar
ofticar did & year aod a half ago == six, seven months
a30. Hember threa, bw is act golag to get his
zacol fection Tefreshed by revieving Ofticer Groll's
report. He 1s going to Eiterally read It Back into the
record. 1 do mot — 1 chject on al! thres counts.

THE COURY: I think his tescizeny was, if
I'm weong, is that be ohserved the cluwes. Re doama't
recollsct sxactly what thoes cluas ¥ere.

KR. MUELIZR: True, but yov've seem the
video mors cecencly then ks has. You sa% the clues. I
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HR. MUELLER: Dafensw would abject to
this, Judge. The way this case s leld cut, It vas
officer Groll's work. GIficer Xalaos also wes standing
there but $id not parzicipate at all.

THE COURT: Lat"z lay & little Zoundatfon
whather it in fact would rafresh his recoliectiom,
Baybe qo & Little Bit more Into wimt he van chsarving
¥ith regard to the three F57s aad xe'll go from there.
Okny.

BY M5, SCHETRIE:

0. You vere chsurvlng the PSIm?

A, Yes. The valk and turn and the ona leg
stand I did,

9. You observed ttem at tha same time as
Officer Groll?

A Yes, .
Q.  But yeu dldn't both write down sepamte
cepocts, did you?

A, Bo, ma'a,

0. Officer Groll wrote down & report?
A, Yes, ma'an.

0.  But you revipwed that reporc?

Lo Tes, ma'a,

¢ In the momnot, at the time?

ARjn, I can't put you on tha witoess stand how to
tostify what you saw. IL's the sama thing, If he'd
sritten the report —

THE COORT: He can testify ao to vhat he
me. 1P chat pagticular docmment refreshes his
racollection wy to =hat be eaw, oot what uas writtes
down on the repozt, f the refreshing of the
recollection If T sav these cless, this refreshes my
recollection as to what 1, maw chen I'11 let &in do lt.
I'm sot golng to let him reread It foko the zecord If
be dcesn't have that indspendent recollectloa after
reviewing the report. So that's my ruilng. If you
tant to shov it to bim, have him raad 4t, see if it
refreshes his recollection as to vhat he observed at
that particnlar bire. If 1t doss, T'11 lat bin testify
to it. If it just refreshes his recollection as to
what was written down and be doesn't hawe any actual
recollection of vhat be hlmself saw, then I's not golng
to let him. Hake »egaa?

HE. SCHEIBLE: Perfect. T belleve your
clerz has the document which is parked as 10,

0.  I1'm showing you what’s heen narkes as
Stata's Exhibit 10 for identificatisn purpases only.
6ive it a zead and lock vp &% e when you're dose
cevimring it, [How that Yog've sean this, do you
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raneaber more clearly watching' Officer Groll sdndnister
the F5Ia?

A Yes, ma'an.

0. Do you cenber mote elearly vatching how
the defendant perfarmed on then?

k- Tes, ma'sx.

Q.  How did be perform on the walk apd tuzn
toat?

A.  The walk and taen he perfocped
unsatisfactorily during that test.

Q.  Hhat abow= his performance vas
unsatisfactory?

h. I remesher specifically he wag startizg
too scon and that's the only one 3 parscpally recall.

@.  aid vhat sbout the ¢ne leg stand tast?

A Yes. He completed that wnastisfactoxily
an %eil. He was raisisq his ams more shan- & Inches
and aZs0 he was slightly hopping while czylng to
maintain kis balance.

Q.  Acod all thia Is your ewn zecollection of
fow yor saw it ot the cime?

A T m'c,

0. And from chers is it fair ve say that he
falles the fiald sobristy taats?

L Yer, m'ax,

A Tes.

9.  In this case do you resesbar how loog the
olrsazvation parled vas?

A. I domt,

Q. Do yoo rezenber dering the cbservation
parfod — sorry, lat oe back up ~- shet are you lesking
for daring the ctssrvacien period?

A Ue'me Just zsking sure that the seps:t or
the persen we aze goimg to perform the test on is pat
putting any chiecta in his mowth or to, I goess, tamger
with the breeth tast.

Q.  Are thers othar things thac could hapeen
that wuld affect the breath test during the course of
the ctsarvation ceriod?

R, Besides exnoming seerhing? Hot thet I
¥mov of.

Q. Yould weiting or belching or sceething
1ike that posalhly affect 1r?

A. Yes.
0.  aAnod 1f you cbssrve any of thess things,
what 4o you do}

A, You rastart the obsazvatita peried.

Q0. Da yow rex:ll my of those things
heppening with the defendant?

A I do pot zecall.
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Q.  fHas he trapsported to Hendsrasn Detentlon
Canter?

A B was,

Q.  Did you transpoct dim?

A. [ wia in the vehicle wvith Offfcer roll
who was driving, yes.

¢.  Then you guys got to the Henderson
Detention Conter what did you do?

A,  Wa -- wk booked bim in and then officer
Groll began the cbaprvation period and conducted thy
breathalyzer.

¢.  2nd xhare were you doring the chaervation
parlad?

A. I was vith Officer Groll.

Q.  Bare you guys naxt to the Intoxdlyzer, In
& different roon?

A. v were in the roon vhere the Intosilyter
ls.

Q.  Aad vere both af you abaerving the
defendant?

i Yes

Q.  And how loay éid the obsazvation paried
havs te be?

A.  Fliteen minubes.

Q. And cam it be lopger than that?

¢ % it's poszible that he did baleh ard you
starced tha test gver and yau jost don't remspher?

A,  It's possible. Ax I any, I don't recall
80 I'n — I'n not sure.

@. DA ha put anything in his mouth durlng
the chaervation peziod?

A Ho.

£ You and Officer Groll ware both there the
antize Line?

&, Uh=huh.

THE COURT: 1Is chat yas?
THE WITMHZSS: Yes. Sorry, yes.
BY M5, SCHEIBLE:

Q. Aod Is there a maxlmum lengeh of ties that
the chservition periad can iast?

A D'nnot sude, I don't kmow.

0.  Does the chtervation paricd sver axcesd 18
ninotes?

A Scmetimss. Yes.

Q. Why might it exceed 15 mioutes?

4. If we gz busy vith somathling clse or
va're vaitisg foxr the Intoxilyzer to start sp or
process it. If there's an ecror or sozething.

@ And do you renember in this cuse whether

us | the geriod Md ezceeded the 15 almtes?

AA000080
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AT do ot rexall.
0. 8o you don't remesber anything happening
that would have caused the —
MR, NVELLZR: Cbjection. Asked smd
answezad, Aboit three timas.
THE COURT: I think that's true.
MS. SCHEXSLE: That'a £ine.

BY WS, SCAEIBLE:
0.  Did you alsc cbsezve the Intexilyler test?
A, Idid.
0. Did you see the princauwt from the
Intoxilyzer?
A I did.

@ I'd llke to show hin what’s bean marked as
State's Exhibit 8. It's mot {n evidemes yet. Mayke )
msan seven. Okay. Thank you. Showkeg you -

MA. NOELLER: Couael, cam you show ea
uhat you have?
8Y NS, SCHRIBLE:

Q. thowing you what"s heen maxked a3 9 for
identification purposes cnly. Ia that the printomt
from the Intoxilyzer?

A. It s

0. Is chet 3 fair and sccurate depiction of
the pzintoit?

"t

breath observation period?

A.  Bo, If va -- if w're still performing —
well, my intentions wax to say if ue gat walting for
the Intosilyzer. But we're alvays with the dafendant
or the Guapatt ac that point.

Q. Do you do paparwork?

A Wedo.

Q.  And con yoo get busy dolng papervork and
not paying atteation to the breath chuervation peried?

A.  You can, yes. lt's poasible.

Q. AL righc. Now, the breath observaticn
paziod hers, sir, vas 34 minutes, mot 15,

A Okay.
0.  Aze you aware of thac?
i No, slc,

0.  DLd you have any indspeadent recollaction
of that unkil I told you just a memant ago?

k. Wo, sir.

0. Now, did you quys get busy during thiz
breath observaticn period?

A, Possibly.

0.  Mow, let =e ask you & quastion. It
soxsone burps or belches cr requrgitates in their momch
aleodcl, will that potentislly: make the breath test
artificially higher?
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A It ls.
M3. SCHBEBLE: That's all. [Mothing
farthar, your Homor.

TEE COURT1 Anything, Nr. Mueller, on
cross-eiamination?

CPOSB-EXANTHATION
BY [, MDELLER:

Q.  Bow miny breath tests have you condocted
in the lisy Elve years?

A. 1 doo't recsll.

¢.  You dea't recall?

L. b, alr,

Q. How many would you- think?

A, Tour or fiw.

).  Four or five tests. You've dome four of
five over the yoars®

. Yes.

Q. Wow, Yoo used twa phrases that caught oy
sars. You safd - oy colleaqua asked why would there
be 3 loager obseervation périod then 15 mirmtes, Do yeu
Texacher vhat your anmer was?

A. I danet.

Q. The phrase you used van if wa get busy.
¥ov, what do you mean by 1f va get busy during the

11a

1. I'massming. I'm not a hendred percent
sure.

¢ Do you have your breath -~ do you bave
your cortifieation card with you?

A. I donot.

Q. Ace you curremcly eartified?

A, I'mnet.

g:  VWerm you certified ot the time?
A, Yea

0. You let your carkificetion lapse?
A Yas, 3ir.

0. Now, siz, you'wer cdone a mmber of traffic
investigations, correct?

A, What type of {avestigatlons?

@.  You get called to the scene of &
fender-hensar, correce?

A Yes, slr.

0. M right. Ona car strikes snother one
fron behind, vhosa fault ls that?

A. It depends oo tha circunstances.

0. The perstn — the driver from bahind the
car is usvally respohsibla for that accident, eorrect?

A, Umully.

9. All cight. liow, you went toe the scans,
did you not?
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A, TYes, I was at the sceme.
Q.  Demage to Mr. Molan's vehicle was in the
front or the back?
L. It vas In cho bech.
0. ALl right. Damage ox ths front of the
ather wehicle, was 1t fn the from: or the back?
L. The front.
Q. M1 right. 3o the ether vehicle struck
Hr, Holen, correct, frim bekled?
i, Tes.
MR, MELIZR: May I approach?
THE COURT: Yas,
0.  Shoulng you Defense A for idemtiffcation
whore It will tell you that was the damuge to
Mr. Holen's vehicle at the scene. Would you agres or
disagree with that?
A, I'm ot sure I remenber it specifieally
being av the bottom left.
. That's sbsut -- do yeu recollect having
ean there that chat's about Vast the dusoye was?
A,  [Ho oral respamsa.}
THE COURT: "I need yeu to speak out leud.
THE WITHE3S: Yes, »ir.
HR. KUELLZR: I belleve that's adeitted
alesady. 1 have mo further questions.

119

analyst of aledhsl with the Las Vegas Metrepolitan
Police Departmem's forwnsics laboratory.
0.  And how long have vou besn doing that?
A.  Bine and 7 half ysars,
Q.  And what dpes your -- vhat —

MR, MELLER: Your Reoor, I have merried a
wmen that I've spent Dess time with than Mies Lanz,
Ber quatifications are pot in doubt and —

THE COURTs AL} right- ®e'll figure her
an axgart ia this particnlar ares and if you want to
get right to the heart of how she dealt with the --

UR. MELLES: 7 will stipulate that. she ir
an expast in the testing cn forersic brehth testing for
alcchol. fhe's got raquisite academic cradentials and
axpazispce,

THE WITMESS: Thank yon.

THE COUBY: Lat's gat cight to 6.

NS, SCHELBIE: Your Homer, I's approaching
the witaess, if I may, with Exiibit 5.

BY NS. SCHEIBLE:

0. Do you rezognize this docent?

A. This is a priotout of & breath test
perforned on March 122, 3019,

0. And cam you tell us where tha breath sest
was perfomad?
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THE COURT: Any redirect?

i3, SCHEIBLE: Mo, your Banor.

TEE COGRT: All right. Thenk you for your
testimony. I appreclate it.

Call your last witnsss, please.

HS. SCHEIBLE: State calls Miss Lana.

THE ODURI: I wEll have you stand on the
uitnass staed and zulse your right hand.

THE CLERK: Do you solemnly seear thit the
testizony that you are about to glve will be the crath,
the whole Truth and nathing but the trcth, ec balp you
God?

TEE HITRZSS: Yen.

TEE CLERX: Please be seated.

Pleasa state yoor fiest and last naw and
spell sach for the racord.

THE WITHESS: My nasa i Darky Tans.
D-A-R-B-Y L-A-I-1.

kavipg baen first du‘ly?ﬁl testify as follows:

DIRECT BAAIRATION
BY NS, SCHRIMLE:

€. s lanz, bow &ee you enployes?
4, Iaaa forepaic sclentist and forsnsic

A.  This ope vas dooe at Henderson Dstentisn
Center.

Q.  DOn vhat kind of machina?

A.  The Intoxilyzer 8000,

Q.  Does it have a spacifie serial aumber?

A, Yes. The sexlal nusher is 30-DD60M1.

§-  And fa this @ sachine that you sre
famitlar with?

d.  Yes. 1 calibrate this Instroent evary 90
days or less. It i sctually a doal cal nstroment
which means ¥alfasa Collins and ngsalf both pacfors
calibratioas on it In that cime peried.

Q. And vas it calibrated proparcly o
larch 12, 2088t

A, Yes. I was there Pebruacy 15th, 2019

¢.  Asfi ars zhess - =g thin printote 1a
socurate from the Intoxilyzar 80007

A. Yes. Tt s corvact from the Incon!lysar
§000, the cae at Handerscn Detentloa Cester and 1t was
celfbrated prior eo this,

M5, SCHEIBLE:
of Scate's Exhibit 9.

MR, HOELZER: Ask the Court to Teserve
roling ontil T croas-examine the witness.

THE COURT; I will. That’s fins. Do you

I ufll move for aduission
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have any other cuesticns about. this?
MS. SCHEISLE: Yes, I do.
THE COURT: Okay.
BY ¥8. SCHEIRLE:
€. As we're looking at this docoment In the
niddle aze the numbars) i that accorats?
3.  Yas, cthe breath analyajs portlon is in the
nidile,
@ Aod on tha far -- the Furthest -

THE COVET: Let's do this corractly
bacausa you kava additional queations akout it and
ulbimataly if Ac"s adnitted you want to gat into that.
Fhat I'm godng to slliw you to do is we'li call it in
revexad, Hr. ¥ueller. Why don’t you lat him do that ae
it relatss to your motion to admit tha evidence,

A —— VIR DIRE BXRMIBATION

Q.  Mizs Lama, do wou brain officars on hbw tp
propecly mse the Intexilyzer 30007

A Id

0. And I suspect now we can falrly say that
you've trained che last generscicn of officers both
lisrs ! Benderson and threughout the valley?

A.  Souchern Xevada alnce 2013,

Q.  ind hou many officars would you say you've

partienlar docoment should be admitted.

MR. MELIZR: I'm.ceming right to a
succinct point.

THE COURT: Okay.
37 1. HUBLLER:

0. Ma'am, draxing your sctantion to the
breath chacklist thres. Is that an essential
requirenant te determine 1f tha breath zachiae §a
accurately done?

A Stace's Exhibit 8 1y a copy of an
Intoxilyser checklisc and yes, the offizers axe
Ingtrocted to £i1) thac out at the tine of the test.

€. ALl right. And that is required by law,
Requized by administracive code?

A Yes.

0. Fow, vhy ia it a 15-minute hreath
ohservation peried assential?

A The obsarvarion parled is to protect -- to
safaguard agaloat mouth aleehol.

< 0 L) zight. And will zouth aleobol
petenclally Interfere with the sclescific valve of tha
test that the maching producea?

k.  Mooch aleohol can falzely elavate the
rendieg of the hreath tast, LI it is present.

Q. ALl pight. And past of this check shest
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tralned?
A,  Thousands. 1 dom't Rave am gxact mmbar.
0.  Thousands?
A. Yea.

Q. 35 you've traingd a lot of than?

A.  Prohably the mjority.

0. A gighs. How, have yob in fact traived
and d yoo Lraln the officers that they sust follow the
breath chacklist?

A, T traln them that way and lt's mandated by
the ¥AC, I balieve.

D.  Hevada Adoinfacrative Code wonld that be?

A Yer

Q. 8o 1t has a fozce amd effect of luv,
corract?

A.  I's ot familiar vith thet tees, bt it ia
the Navada Mdainlstrative Code thet they f1Il out the
checklist,

0.  Vow, oy-collesgue has brought the
chacklist to your attention, Do you have {t up thers
on the witness stand or is It over hare?

i, 1 lave oaly seap State’s Exhibiz § which
19 the breath test printest.

THE COURT: Mr. Mooller, 1'm golag to
&llow you to ask quescions about whether thac

15 o do close visual contast, S ik nety

L Tes.

0. Abl right. 2nd what do you teach the
themsands of officers that you bave Lavght that close
visual eontatt is?

A. I speciffcally do not give them an exzact
defindtion begause swery tost locatlon is dlffersnt.
But I tell thes to be close enough to see, atell, hear,
Af the subject burps; venits or requrgitatea or pots
any Coreign object in thelr mouth,

. 2% baalcelly amy langth or kind of nt ~=
sort of the distance batweez na and you and for the
Tecord aboct six fest, flve fast?

A, Yes. That's fine. I tall thea to stay in
frant of the subject, they can st heaide, in front of
you, stand, sit. Doesn't matter as long a» thay eam
wateh the subject.

0.  And if the officers get busy and are
paying attention to scmathisg else cther thap the test
subject, ls that proper breath chssrvacion?

& T tell them they need to pay attestion to
the sobject for that 15-minute Interval.

@.  All righi. Wos, on this particzlar test
the breath cbeervation psriod fsn't a 15-mimwe, it's
20 minutes?
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A zeet.

Q. 11 eigt. Wom, if a proper chaervation
paziod 1y being condncted for 24 minutes, that's wiill
scipotifieglly valld, corract?

A Yos, The remuirement is a aininmm of 15
ninntas.

0.  Bat if sccebody was aptually doing
papenvork, and can't recall why there wis 22 nimutes,
wouldn't that imply that the propec cbaervaticn period
ws mot done?

HS. SCHETZLE: Cbjeccisn, your Bonor.
Calls fir spacularion.
BY MR, MDELLER:

0. If yoo put scamonw 1n 4 chalr and val:
avay from them to go da yeur Daclacatian of Arrest and
papervaek, is that a proper bresfh cbservation period?

A, If you hawe malked may frow them prier
than like us vare calking five or six fest, if yon
leavs the roow, chat s not a correct chasrvation
perlod.

MR, NDELLER: Thank yon,

THE COOKT: Are you toatimeing to make sn
ohieccion based vpon the teatimony?

¥R, WOELLER: Yea. T chject to tha
adaission of this breazh strip. 1 bawe teo offlcers,

has 2 recollection.

Bow, I sukwit to the Conrt that the
tequisite breath strip -~ the chack that Miss Linz has
just wastified as required by law, has nok been
conplied with and that thers cen e mo sclantific
validity to those resnits becamse the check sheet
wimn't properly perfommed. I cbject to tha adelamion
of the breath stzip. Zhe fact thet the machine can
priat oot nunbers is not the issge. The mchine can
slso print 2 numter. The muestion 1s whethar xe have
any confldence 1n that mmbec.

“THE COURT: You're mot statlng that it
wamy't — this witsess didn't proeszly calibrate ic
aceording tg —

HR. MUELLSR: MNo, Miss Lapz -- ghe's ~-

‘tha dscumantation is == § have occasionally had

occeaion to quascion whather the cachins's baen
properiy calibrated but not sines Hiss Laoz has rim the
machine.

THE COURT: ALL right. fata.

M5, SCEEIBLE: 5o I think chere ace two
separate issuss berse, The flrat cne is vhather or mot
the breath strip should be admitted based on its
accaracy, [ don't thick there's a question .as te
accuracy,
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one ¢f which was In trainipg, com of which ahould have
bash paging very close atteatlon, wasn't paylag
attention. Ha carinot eiplain ¥y he took 24 minutes to
make the point and to illustrate tha paint. I valkad
w and I got pretty closs to his, and I sald I'm neking
you pretty uncomfortable, azen't 1? fYes, sir. Tou
sald, Judge, you s2id you're paking me uncomfortable.

How, doleg 2 breath proper obsezvation
perlod is zot & particularly pleasant thing. You have
to st and keep vary close comtact with a stranger,
liot momething yon do an extza 10 mimutes for just for
Tun. Mow, I askad the officer, why did you do it for
24 ninutes? I doa't resall. that were yoo doing? I
don't zecall, Did you do the paperveck? What's the
puper that neady to be. done? Go through the whole
laundry test.

2o ny collasgee then calls a bechup
officer: Ha doesa’t temmmber the 2{-mipmte bremth
obaszvation pezicd and despite tha fact thet be's done
four or flve, he can assure u» that it vae dane
propeciy. Fomstheless, va batw scpethbing that's
unpleasant. to do, that s not proparly docwrentad, that
doarn’t lock like it was done the righc way, and
daspite the fact that the kid's an the job for six or

nine mnths, snd this is his £irst or second arrest, he

The secoad question 13 whether or not tha
breazh wtrip should be adeitted for the — Yo% know,
for its contents based on the 24-minute obmervation
pericd and we have received no evidence that there was
any xind of error during the cbesrvatics perivd. It
vas sioply loogar thap required by law. Thess ia
nathing ta Sadicatw Ehat the officers walked avay, chat
the cfficers loat attention ox that anything happened
that, the defendant put anything in his mouth, that the
dafendant vomltad, anything 1ike that.

5o absent any evidance and enly testimgny
that they Followsd the check|isc, and I think that it's
coxpletely nomal not to recesher everything that
"accurs in & $4-nimute span. We also bmard fren Officer
Heleon staatimes they hawe to wdt foz the intoxilyzer
to vam vp. Thers’s no reasen to believe that the
checilist wn't followed pazfectly and that the.
results are inaccurate, and 50 I renew my mecion for
admission of what I belleve ir marked as State’s 16,
but it could be » different nacher.

THE CODRT: It bas to be suthenticsted and
1 balieve chat that's besn appropriately dane In thia
purtizular case. And the next guestion 1s whetber it's
colevant Information. It is relevant infornatien &

I'm poing ca adnft- it. The arguments chat He. Mualler
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moke go to weight, oot adeissibility, in my opinlon at
this pazticular polet based upon =he testinony of this
puticuiar expart witness, So I'a going to adnit it
and 1°11 lot Mr. Meeller maka the saxa point aa to why
1t should not proceed :he way thar I'm sure Riss
Scheible thinks it should, Okay. So it's admitted,

{State's Exhibit ¥ wns adnitted.)

THE COURT: Any other questions, Miss

Schelbla?
MS. SCHEI®IE: Yes. About the documert.
THE COUAT: Okny.
DIRECT EXMHMTMATION {Resened}

BY ¥S. SCARIBLE:

Q. S0 in the m'ddle, undern=ath the lins that
§ays bresth amalysls, cen you expladn for ms what sach
of the three colmns indicates.

A Yes. The midlle portion which saym breath
anelysin is evarythizg thal's golsg on duzing the
breath tast. The left-hand calymn states what la
ocenerlng. The niddle column stores the results of
that spd the sight=hemd colwen is the time that that
eccurred.

0.  And how Is that- time calonlated ar
ioputced iato tha Breachalyzar?

ar

CHDSS-BXMINRTION
BY WA, MUELLER:

Q. Wiss Lanz, additive valoe. If somacme
bas -~ a subfact hss month aleahol, hew would that
poteatially creats & hicher value.

TEE COURT: Did you aay addltive?
BT ER. MIELLER:

Q. How mold it create the achesatically
additive valoe tc the test? A-D-B~I-T-I-¥-E.

A, hdditive. Hake it higher, Add to, If
nouth alcehol is presest and If iz is — mouth alcchol
L2 uszally fiom 2 receat drink or vomit, burping,
requrgitation, ‘scmvay that alechol is relntreduced to
the mbrfsct®s mouth, If that is a kgher concentration
than vhat is In thelr bioedatreas or their hreath, then
1t would actually ceflect higher chan the rest of the
breath would be.

Q.  That's vhat the purpcee of daing a preper
bresth shaorvation peried, s Lo sty to prevent this
‘happeaing?

A, Yea. It'a to allov wny mouth aleohol to
conplecely evapozate,

WA MUIECLER: Mothing furtter.
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A.  Tha tios is on the Intowdlyzer. It is
verified every Cime I go to the instrupent tkat It is
correct, Sooetimes lt's off by a minute or e, Ib's
adjusted. That wewld be in my maintemsnce records if
it would be adjusted. But it's not vavally off by more
than & couple misutes and fc comss Erom the instzument
itself. The officer hos no way to concral that.

0. 2 that tive s set to Pacifie standard
tire?

A Yos.

Q. Wers thece 2oy adjustments to the time
before — vithin the tire reaga of March 12tk chartly
before or aftarwards?

A Mo

NS. SCREIBLE: 1 have notblag further,
your Honor.

TEE CORRT: Are you going to ask gowmations
ahout this, Hf. Hoaller?

KR. HUELLER: Mo, Your Eonor,

TBE COURI: Any additional quesciona?

K3, SCEEIBLE: Wo, Tour Homoz.

THE COURT: All =ight. Cruss-examinition.
Hr, Mosller, anything in addition Lo what you have
already kind of done? '

KEDIRECT EXRIRATION
FY MS. SCHETRLE:

@. Do you know how mwch mouth alesksl ein
increase — how big the 4lffareace can be besvesn blood
aleohol and. breath alcobol?

A. It honastly decends on the type of mouth
alechol. If yom take 3 drlzk of heer. Baar in
{ parcent vhich ir mich higher than anyone {5 going teo
hare op thelr breath in their bloodstrean. Sb bhat
vould reflect & much higher concentration. X frash
drink of beer would absolutely be caught by the
Ingtroment. It would eizher be too high for it to read
or definitely show the mouth alcohol ercor,

Kore in eftoations of: the type of
mouth aleatol T belleve e, Mpeller is ralerzing to 1y
reintzoduced through burping, vemiting or regurgitazion
because I highly doubt police would b hardizy alcohod
to sny sublect fn custody. So it would not te 2 fraah
drink. Tt wowld be re-intraduced. So it wonld be
stomach contants, 8o it would be reflective of
vhatever wvas in thelr stomach, 50 Chat could bs --
could be a 4 percent besz If that's viut they vare
drinking, it eonld b a higher soncentzation, depesdlng
on 12 1t was shots of liquoz, X can't speak for what

anyone mey OT mey nat have Leen drinking. But it's
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raflectiva of whatevar is re-Intreduced or introduced
| to the mouth. S0 .t could be inccedibly bigh.
Q.  Bub it is basad on stomach cantenta?
A It's basad on whersver tha alochal caze
from to be in that omth aqain.
HS. SCRET3IE: T have nofhing fucther.
THE COURT:  Anything?
MR. WUBLLER: Ha, Your Honck.
THE CORRT: ALl right. Thank you for your
tastizony. I apereciars it.
THE WITHESS: Stick azonnd?
| THE OOURT: Ko, you'zs good to: ga.
THE WITMESS: Appreciate it,
TRE COURT: T a& asstvatog you're resting?
MS. SCHET3LIR: Yes, your Honor.
TEE COUMT': Do you have any exhiblts chat
wa've movad that haven't basn adeitted? 1 don’t think
there are.

MS, SCHETRLE: 1 don’t have any in my
pasaessian.

TEE COURT: Do you thimk that last axhihic
wan the one that remaima? So I think othervise we have
your exhibitai

MS. SCHETSIE: You have rwy that wage not
edaltted.

Iof.ly. State's rested, Nr. Muelles.

| MR. MELLZR: Your fonor, I previously
indieated Mr. Kolen might tewtify. I'm still open ko
that dfsedssion 2o may I takm a mcmsst oz two,

THE OOIRT: I'm Just going to take a
mosdnt. 1'11 Do boek in two mioutes. Tow talk to jpour
elime.

{0ft the fecard.)

THE COURT: Bagk os: Hatthav Holem.
197H0521%.

Br. Hoeller, do you intesd to prassnt any
evidence In your case?

¥R, MIRIEZR: Yes, your Hemof, 1 heps to
and'T beliawe 1t's in Mr. Holen's best ineerest chat be
teatify today becawse several things that the offlsexs
have sadd 19 simoly nor corzect, In part. The
practical problen. I have and nov .l am echstrainad
bacausa T cannot pat hio on the witnass stand with.a
felony charge pending. How, the felcoy charg bus st
him up to defend himself here and the cddity i if I
get tha mizdenmanoy dixsfesed hare, the felony up thare
will slso fail becauss be would have been mot gollty.

THE COURT: Well, lst me work through
this, Iegally.

MR. WOELIZR: The Stcte’s thaocy of
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THE COURT: They ware marked,
¥5. SCHRTBIE: Right. But you hava them.
THE CLERX: Hhich cnes wara that? I haw
10 at the noxent, oarked.
| THE COURT: FST check sheat.wes done, that
| vas not admitted. That was that one. I thigk that Me.
| Hueller may have had 2 couple,
Hr- theller, I just wanted to conflrm the
CD that we wers playlog, was that your sxhibit er waa
that the Scate's Exhibit?
MR, WUELIER: That's sy exhibic.
THE COURT: Did we move to admity that?
I'm sasuning xs dld.
VR. MOZLLER: Ee've seen it. ¥ have to

| admly i,
| THE COMRT: If you dida't do Jt om the
record, 1t'l1l be admitted.

HR. WUELIER: Formally adnlt DeZenss €.
I've oot Defexse B and D far ideatification, Reb Base,
Jodge Barg, has made it shuadantly elear the: he waats
it reforsnced on the zecord, ha, wanta it made part of
the puckhge. I actoally agres with you. 1 Isamed the
vay you did 1o 1avw sehaol, but we've besa told to make
sure anything is referenced an the record.

THE COWRT: If that's whac he wents.

I ishility wos that he vas iztoxicated kere therafore
the fact that he picked vp his s0o &t scheol is & count
of child abmss, 1 believs that I can prove that he's
a0t ntoxicatad lwre, but I cen't put him on the stand
for fear 1f you diseqres, nov I'va confessed to a
£alozy.

TRE COURI: I'd have to look lzto whathet
the stapdard for the chiid sbuse charge undes a
aegligent treatRent theory zeans that your lmpalrment
is to the level that it's illegal ta dzive sndey the
DT statute. Itd have to Yook it wp. It could be lesa
than that, I dan't know. T cap't tell you I kniw for
suze vhat the law i3 on thar a0 I couldn’t — X
nadarstand the thesrlzing you're doing but I den't know
{f -

PR, MUELEER: Ne uded to follow the one
avenz muober role, you got charged with d felony, they
plad It doun. This biforcacion of felcnles snd
nisdenesioza is & relatively ner phemozenon,

IHE COURT: Befors Mias Shaible's tice
that was a lsgizlative dirsction thar thay dide't 1lke
tha fact that we afght have the felony bere aad the
uisdemeancr xept to Monicipal Court. And so vhat tha
Jegislaturs bas fons, and bafors Hiss Seaible's tim,
i3 they forced them tagether. And this has happened
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for forever wheze you'ss mt Incorporated in Claxk
Conty, Lax Vagas Juatice Court whera everyons his to
dacide howt to handle & cast when you have a felony and
aledezaanor. 5o I.don't kac of snytbing that
specifically statas or adiressss the clroumtances that
you face.

I'm syopathetic to 1t and I vnderstend it,
I don't kmow of amythicg chet addzasses 1t which 1s
kind of wby 1'm serprised ie're sxill golng forwerd
with this nlsdeswamor charge which you requested —
your aide is the tma that after the preliminary hesring
requeszed 3 spaedy setting of the nisdemsanor briad. I
dos't kmow thet Miss Scheibla wonid have cared, guite
trankly, whether you dealt with your faloay casa before
the séademsancr or not. I have no ide it your
discoselan has besn, bot atter the preliminazy heazing
you're the ooe that asked for this trisl, and if you
had ssked to continve this trial watil after the fslony
trial bad besn resolved, onless }Esa Zchelbls had &
cbjeccion to it sod we worked our way through the lax
and what's recuired, I prchebly would have been Bins to
coatinge 1t. So 1n sore mense you quys bave made a
strategle declsion and, you know, you'ze faclag that
sftuacion, That's Xind of up to you at this polnt.

I8, NUELLZR: Mr. Bolen lr going to

vatch the vidao, you esn watch the video. As you can
tall I'm very unimpresssd with the police work, yeur
fomor. As 2 trier of fact you should ba too.

TBE OOURT: ®ll, ny peasition is the
entizo video has been prasented po me. I heve Lo watch
the viols vides. You didn't spllce it up, you dida’t
say for only -- adeitting thiz portion kecause thia
other portion is isadmissible. I have to watch the
whole vidao, I think, and 1t pay inare to hiz bemefit,
it may oot inure to bis bensfit. I have no ldea. But
I'n just telling yeu thet it's mp Intencion that i'a
not gaing to make a ruling today becanse I have an
hour's warth of video 30 watch.

You've also hrought cp somk -- 1'm
asuming your positlon 15 golng to be that == I doa™t
know If you are going to take tha posizion that there's
sona prebabla caise isspes with regavd e the stop and
the P51y and therefora sverything should be suppressed
thereafter. I ckr't know L that's your porition. 1If
it g, 1've got co look at ik,

I don't dnow if yeu want ta brief sces
issues with che fack that if it is outzide the two-hour
ruls, eab I congider tiat evidance? So wi'va got i
neber of things we wart to work through. 1 Just
wmnted to throw that oct. £6 yow Aead of time bafore
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taatity,

TBE COURT: Coce on up.

Reqardless of vhat happons todsy beceure
you provided ma with & disk of an hoor's worth of
footags, I think I'n cbligaced to watch the whole
talng. S0 I'm probably not going to make declslon
todsy,

MR. MUELLER: I stlicited only very
lipited segmeats.

TRE QOURT: Kell, I mean, I have tha whole
disk and it goes from the scart vo Pinlsh. = think I
have an obligation sy the trier of fact to watch Lhe
video. If wg verd going to rand this back to the fury,
the uhole vides, they cowld sit back there and
delikerate and watch tha whola video.

HR. MIBLLER: Ep. Yhat we would have done
s adited the vidao.

THE QOURT: #all, yoo didn't do that. are
iym raking a wotion that I'a cnly watching certain
portions of the video?

MR, WELLER: Yes. I called the thiags to
the Court's attention.

THE COURT: How do I.9o back and watch the
vidao and know —

. FUELLER: Your Honor, i2 yom want to

|I your elisn: witimately decldes to testify,

dnd you're walcome, too, 1f you want, to
bring up the fssue ar to what the dllexma defsndant ix
in when he has 2 felony uwp in DAstrlet Cowrt and &
nisdemeanor bexe. 1'm bappy to taks a logk at all of
that. [ don't want you to think I'm jost winglng it
off ty wad. % I tend to ike to be sbls ta look &
up and nake sure thet wu qet it right. Mabe sure 1 get
it a5 close to right as possible, and Lf theze has to
be an appesl, then I have a safficient eaougk record
with all of those lasues adireassd or the Hamarsbile
Judge Bare to opipe as well. 8o I'm just throwing chat
all out at you.

Do you went to stary With your client?

¥R, NOBLIER: Thank you.

THE COURT: Go ahead. lLet's have you
ralse potur right Nand, Me. ¥olen.

having been [irst dum%mm ar followus:

DIRECT EXABINATION
W R. WELLER;
Q. Uz, Nolen, you've sat and uatched the
avldance, corzact?
A, Corrsct.
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0. Do you rezenber seeing — do you rewasker
baing trsasported by the, Hendarson Palize Departmect
officers down to the fail?

A lde

Q.  then you acxived dxn-at the Jadl, in youx
om words, sir, will pou tell the judge vhat happened.

A.  Wall, they booked me in. They brought me
in apd they actoally had o handeuffed still and chey
pet a2 on this back corner ssat, They'we qot Like rows
of kizd of hench seating or sewsthing, chey put me in
that seat.

Q.  And when yoo may thwy, are v talkiag
abeut Officer Grell or Offlear Ralsan?

k.  Officer croll.

Q-  And what happered then, siz? DBid Cificar
Groll sit with ycw and do & close visual contact?

A ¥o, M 814 net.

0. Al right. Waat happened, sir?

4, They left, I dldo't keou whers they went,:

Q.  Hhan you say they left, Officar Groll smd
Officer Melaon?

A.  They laft tha room.

€. o you vaze thare by yourself in the
Randaraon jall?

A Correct. Thers waen't actzally anybody

hallvay, Like yeu go =o the side behins, I don't inow
{f thava gre officas or wnatever, huk it coas dom swey
Erom evaryhody and thera's like this 1little cubby area
that. they have the Breathalyzer in and, you know, zhey
procesded to try to take the Bresthalyzer test. Ne did
it a couple times trying —

Q.  When you say did it, he ran ths machlae a
cutple timea?

A.  Yeah,

THE COURT: Who iy he?

THE YITHESS: Groll. éroll was the one
thet was taking 'care of everything. Bot he had a
problen with the mowtholece. Be kad to vedo it agala.
T Ehizk uitimatsly xa did 1t probably, I don't know,
three or four tices.
BY UR. MIELLIR:

0.  bid officer olsom or officer Groll -- or
0fflcar Melaon, sorry — or Off{cer Groll aver stay
withiz arms length distance af you for 15 midifes and
to cloaw viswal contact?

) A Absolutely net.

0. Ml right. And the mjority of the time
you were thezs ycu were aitting by yourself in the
Hendezson jail?

B 100 porcent. Yos,
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arowzd ne for maybe three or four rews ahead of ma.
B. All righc. And what happened thep, six?
X, Just sitting thera. I just walced.
couldn’t tell you how long I waited. And then actually
8 [amle officer actually took off myw handcu?fs becatse
uy shoulders rece killing me and she sald well, thay
should have given yon doyble handevffs bacause I got
pretey wide shoulders. And s she toek the handcutfs
off, I sat there for mih!ile Yonger and Lhen that's when
they came up and -
0. When you say they, i3 that Offlzer
Groll —
A.  Officer Groll,

THE COGRT: Fang 93. I meed yoa quys net
to speak ower aach sthar. So, whin Yoo say they, vho
are you efarzing to?

THE BITHESS: Officer Groll. Asd ia it
Helson?

BY MR. MUELLER:

Q.  He come back ia and pade contacs with yon
again?

d.  Yesh, they did. They cams back.

0. AlL right. Jnd what did chey do then,
sir?

A. o then they took me down the hack

0. 8y, did you feal intowieated at the time
that Wr, Scith resr-snded you?

A W,

Q. And bad you besp up the night before?
4, 1 had,

@ hod vere you tfred?

i Ivas.

€ Al righc. dnd despite belng tired and
short of sleep, did you plck up ~ go plck op your sen?
A. 1 did, yes,
R, MIELIER: [ have pothing fuzthar,
THE COURT: State, go absad with
croas-asandnstion.

CROSS-EXAHTIATION
BY NS, SCHEIDLE:
Q. Do you kmow what time you got to the
-Herderson Deteption Comtar?

4. Ko cloe.
Q. Do You ¥ear a wateh?
A, I domet.

©.  Are there clocks ia the Hendersin

A, What was Chat?
Q.  Are there clocis in the Bendorsca

AA000088
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[nutmlnn Canter?

. I'meure chere are.

Q.  But you dldn't ces anythingi

A, Mo, not that I vam paying artention te.

Q.  And vhat did you eat while you wvere
sitting at tha Henderson Detention Center?

A, 1dida't sat asything.

€.  What did you drink wille y3u sere sitcing
at the Henderson Detenmtlon Canter?

h. 1 dida't drink anything or eat anything.

THE COURT: I've got to have you speak up
a litrle bit and intc that nicrophone,
THE BITHESS: T dide't drirk anything or

@at anything.
BY M5, SCAEIBLR:

0. At vhat point did yor vomft at the
Hepdecson Detention Cester?

A, 7 dlde't weait,

0. Did you requrgitate into yaur mouth?

A I dea't reall,

§. Oh, okay., 3o did you -- you didn't delnk
anything, right?

& Cozrect.
0.  You didn't est angthing, right?
A Carrect.

ate you talking shout? Ars you aaying that one thing
leads to the other? I'm sure thaz could be symptess.
Bat T couldn't link that to that.
BY HE. SCHEIRLE;

Q. S bave you alvaya bad this probles with
requrgitating —

A Te,

0. - Into the back of your mouth?

A You. Wall, I hava esophageal spasms,

0.  Even before you started drinkisg?

A, Yeah, I've bad it all oy life.

Q.  And doas It get worse vhan you drink?

A.  Coulda't say one way or anather, but sure,
naybe,

0.  and vare you drinkisg oo March Uth

A, Yoy, I mas.

Q. Bow mich Sid you bavs to dzink on
Mazch 11thy

& Couldn't recall.

8. Is it because it was so mu*h?

A Iatid— Like T said I cculdn't racall,

Q. bid you delnk a0 much that yeu blacked out
axd new poul dom's koow hiw mach yeu drazk?

A, Ho, that®s set [b, I had some drlnka. I

was v Jate. I work, soostimes, dver ot the pub that
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0.  And you didn't throw up at the Sendersen
Detentlon Centar, clght?

A, That's correct.

0. M your testizomy row that yen don't
copezbor if you regurgicated?

A.  What la eaqucpltated?

WR. MIELLER: Yy concern is Mr. Holan
doesn't apgear to know what the word regurglzated
oeans.

THE WITHZSS:
BY M. SCHEIBIE:

Q. Do you know what Che term requrgicatsd
naany?

A,  Are you asking mp 1f I burped?

Q. Or if yoy kind of spit gp a lltcle bit in
youz mouth?

A Like [ 2ald, T doz't keep track of bbrping
or spitking wp.

Q. 13 Ubat something that happens vo you
often?

A Ido. 1 haw major reflue.

Q.  Ts that because of your aleohol abuma?

KR. WELLER: dbjaction,

THE COURT: Overrulad,

THE WITHESS: Tt's a Zandly thieg. What

Yeah,

¥aa near xy houss, 40 I wvent down thers, bad stee food,
had s0oa drisks and wis doizg ry computer work thers
and sher went homs. Fent to sleep befers I wani and
pleked 2p Ty Son.

Q.  How rany deinks Is & lot for yos?

A. I don't know.

Q.  I= theee 3 lot?

4. Mo, prebably nct.

0. Is five 3 lot?

A Just depends oo ¥hat are you ceasidering a
deink?

{. Wt do you consldar a driok?

A. I resn o baex?

4. Y.

A.  Yeah, flve beera is a lat of bear.

0. 5o lf yoo had five beers in oma night,
pou'd remevher that?

A Yash.

Q.  And vhen did you stop deinking cn
Hazeh 11t

A, Sometime late that moraing,

4.  Did you feel drunk shen you stogpad?

A.  Bhan I stopped?

Q. Yea

A. 1 was probably buzzed, vas.
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0.  What did you do?

4. 1 wnt hem,
0. Hov did you get homs?
i.  Teok an Uber,

G.  And then how dld you get your car?
k- Secamse I took an Uber thuze.

0.  Uber where?

A, To the k.

0. At vhat time?

k.  Probably woke up around twd in tha

0. 3o yon thok aa Ubaz from yeur house té the
pub at two ln the sereing ko get yoor cas?

A, UNo. Took an Uber to the pob, shere I did
ry wozk, had song drinks knowing that I'd have to
back Eome. It's Literslly liks two blocks frow my
hovae 30 it's easler to Jjust Ubar both weys.

0.  It's sasler to Uber than to drive?

&. Correct.

0. Aol Wiy is that?

h.  Becanso I-dEdn't wamt to drink aod driva.

0. And ls that hov you nornally get to xerk?

A. W1, 1t's ot — [ don't aluays mork
there, I don"t -~ whar are you referencing? I'm not
sure quits == 50 my work is zowote. I'a ost of town a

147

isorning oo Mareh 117

A. My, I'm ssery, you're right. It Gould
fave Esan the 1220 at cwo in the coralng.

@. But yon said you wera drinkiag on the
HE

A I ves referring to the 1280,

0. Okay. 80 on the 121 you got to the sub
at tws o’elock in the morming?

A. Corrstt.

0. To start solng yoor work?
A Uh-huh.

Q. And having a Zew beere?
k. Yea.

0.  Aod you had more than twe kut less than
five?

A.  Uike I said, I couldn't recall how many.

Q. You don't recall how many, and then yeu
took an Ther hoze sround what tipe?

A, Sometere in the moming. Eight, 3:30.

@.  And what did you do when yon got hooe?

A. et righe ko slaep.

0. dhat tine did you waie upt

A.  Right before I had te get zy kid. I was
actually late. He gets out of school shout 2:05.

Q.  How often do yon pitk the kid up?

111 200M
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Jot. T literally do sverything on the run, So 1t just
$0 harpened I couldn't sleep, and 30 I vas working late
at night ased I pulled out oy compmter and was doing
raports.

G, 5o what time did you go to the puh?

L 1like I said, pzobably around tvo in the
moraing.

@. I thought that you previcualy testified
that yep ez drinklog aroand 11:00 p.a. on
March 11th;

A.  That's mot carzect.

G. 5o walk ne chrough the day on March 1lth.

A.  Cen yod remind me whery I safd that? I
don't remcher saying that.

THE COURT: Ghn's mowed o,

BY u§, SCAEIRLE:

0. S0 oa March 11%h, in the aftwrecon, vhen
do you Eirst go ko the pub?

&,  On March 11ER?

.  Correet.

A I jum told you. Two in the morning.

@ Tou starced drinking on the 11th?

A, Pall, two in tha sorning would ke the

11eh,
@. 5o you were deinking at two 0'claok In the
148
A.  Hhen I have hin. I have him every other
weak.

Q- You've provicusly castifled thac you were
buzzed vhen you cams hoos, 30 vhen you woke vp how did
you Zeel?

k. ke I mid, I falt fize. 1 was ifred
dacanse I badnt slepc very well.

Q. And if you bad still been drunk, -wculd you
have gone to plek your kid up?

A, Bo. Absclutely not.

0.  ihat sbout 1f pou hed Been more tirad,
would you stll hawe gose ta plek him wp?

A.  Bel), yesh, T mean, I fhave to got him ma
it's altber that or I call his wow.

0.  And hos often 4o you call hls mw to plck
him vp?

A.  Ala mav mev or nom picks hlo up with work
sitvations and stuff. Quita a bit sctually. It could
ba 1 conple times & week,

0.  Bow long aftar you stopped drlnking will
you vait éntil you drive?

A Like I sald, 1 wasn't f=eling anytbing s,
§ don't knsw, useally go heca and slesp, and then whep
I ke op i€ I, you know, 11 I feal okay, I feal ckay,

Q. 5o then why wonld you bave baen hlewing a

AA000090




12:3MH

11 15PR

i2a)ERM

HEEL

18130eM

2 % NN 80 b 0 R =

TR 2Baas

o & N 3 @ s 0B 3

p!.'=-.|aa..'.n.-.s.i-n-
a w = 80 8 0 % 8 0 & 0 N = D

blood alechol of .167

i Conlda't ‘tell you that. I'm hot an expert
on the machice and I'm dafinitely not an expert on the
chacklint they took elther.

D. lmeze do pou pick your kid up at scheal?
Like is 1t 2 -Toundsbomm, 1» it » parking lot?

A. A rec cepier,

. 0. A rec cencer.
A.  In front of the swimsing area.
Q.  And does 2e get In the fraat seat or back

seat?
A, Froot seav.

| 0.  And did be aay anything to you that day
vhen fie got in the car?
L B
Q. Do you guya normally talk ln the car?
L Bire.

9. What do you talk about?

A, School, hbout whatr's ¢olng on. W listes
to mesic,

Q.  And on this day vou quys gat into a car.
ateldent, eight?

A,  That's correct.

Q.  Bow did thet car accldent; happan?

A.  Hell, coming dosm the road, I was actially

i ¥ell, he's calked to me sbout he can mmell
it en my breath ak homa.
g A~

MR. MELLZR: Objection. Ihis is far
beyond the scope of direct examintlon,

THE COURT: What's the relsvincs? Yeo're
chiecting as to scope. Arm yot Also -~ just ecopn?

MR. MUELLZR: Scope and rslevance.

THE COURT: Where ace wm podrg with this,
Hiss Scheilile? 1 presume It was somethiag hith regard
to wheth=r Nr. Molen has & deinkiog prcblen vhich vould
be ralevast to thls particulaz day, bet I don't Emow.

K3, SCHEIDIR: Yes, your Homor, and I'm
trylng to walk tke llne »o to spaak of net getting
outalde of --

THE COURT: Me's already sald chat his son
has asked him o has sald something sbout alechol on
*his bresth, so I think let's move on from thers, Go
abend.

BY B85, SCHEIBLE;

0.  Has your son ever asked you not to drive
hin becense you vere drinking?

A& Ho.

¢.  Ifba asted you not ta drive hip because

| you kere drinking, how voyld you respond?
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deiving, v come back and go down Pecos. 5o we go down
Russsll and doun Pacod. 1 vas driving back and this
vim was talling bs for blacks, and [ actually made
oention to my son like this gquy Reens tailino am. And
20 [ finally actually rolled down my window and put my
hand eut the «windov like, you know, what's going on.
Like the guy 7as elght on top of mn. S0 I was coming
inta the intarsection, and ss the previcer quy
explained the right lepe vas actually desp, Int.I was
toming: in' 30 theze was only cne car In front of mw, and
20, you know, becavse 1 vas looking in the rearview
rirror batk at him, a» soon ag I was coming to Che
intersection I pushed on my hrakea becsusa 1t was & red
lighe, and that's when be xan Into the kaek of me,
M8, SCHEIBLE: Can'I have brief
indalgedce, your Bomar?
THE COORT:

BY MS, "8CHEIBLE:

. Did your son sey snythlcg to you that day
abors smelling alcohol?

A. M.

0.  Has'he aver said agpything befors or since
then?

3,  Hsl), ba has In the past, yeah,

Q. So he's ralked to you aboitt. dricking?

Yea,

M. MOELLER: Odjectiom. Cills for
speculation. It's far bayond the scope of eross and
3t"s naot relevant, and it's also speculatien.

THE COURT: If hae hed asked. 1 think he
said that ke tad not asked.

KS. SCHEIBLE: But if he had — If ke dld
thet, tow would he respond.

THE QOURT: I'm going te sustaip the
ohjection.

BY KS. SCHEIBLE:

Q.  Bow often do You driak?

8.  lctually, I'da't drink aoymore.

0.  Nhy is that?

A, Becowss of this whole thing,

0.  Back ln ¥arch of chis year, bow aftan were
you defnking?

A. I traveled a lot, TYou know, I-was
drinking quite a bit.

8.  Every day?

A.  Deflnftaly twd or thebe Hyys & week,

Q.  Two ot three days a weak. Would you get
drmk?

MR, MUELLER: Objection. Specalation and
more foundation.

THE COURI: I wiil overrule. it.
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THE WITHESS: Bicuse ms?
BY 13, SCHEIRLE:

Q.  tould you get dropk chese two or thres
doys 2 ieek that you drank?

K. No, I maam, there was times I'm sure It
hoppaned, but most of she time ¥ staysd levelheaded.

0. And a0 418 you normally drive to get
places?

A, Like I sa’d, wben I cdn take an Gber and
things 1iks that, Lf I knev I was dzinking, 1 vas
pratty soact abbut that. 1 bave always stayed within
the a=sa of my house, Just that I could tske an Uber
for chesp.

0.  And -~ T just -- have you sver been in a
Brastiplyzar befora?

A, Hwve I¥
9. VYas.
A N

Q- And in the past has it ead - ;

MR, MOEALER: Objection. Speculatiop.
Beyond the scopa of direct,

THE COWRY: 1 thiok he said scowthing
about not belng an expart in the machine of somsthing.
50 1 cthink asking.about the machine and whether he had
tho maching baforo I think is grguably zelavant Lf ha's

Ta8

what was the. resnle?
A. I wem't drumk.
0. Aind have you ever hlown into 2
Breathelyzer vhen you have felt drunk?
A, Yenh.
0.  And what were the results?
A, I eolde'e recall.
M. SCIETRIE: 1 hawe mothing farther,
your Honez.
THE COURT: Aoy redivect, Mr. Muellar?

REDIRECT EXAMINATION
BY IR. MAIELLER:
0. Sir, did yoo feel tlie afiects of aleohol
whan you wars driving?
i. I did not.
0.  And Mr. Snith had bit you frea behind,
correct?
A. That's corxect.
Q. Mnd wers yoo in fact waitiag for the
officers as required by law vhen chey mrrived?
A, Thar's correct.
MR, MUELLEA: MNothing further.
THE COURTr Are ww done?
M3, SCHEJSLE: Yes, your Aonor.
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claiming that it wasn't working asd things 1ike that.
S0 I will allok you to-ask the guestion.
BY MS. SCHEIBLE:

0. o when you've blowa into a Breathalyzer
before has it protuced what you thought was en
erronsous remlt?

A. Like T aaid, T don't know what rasults
repd, Like 1 sald, T don't know how esupletely they
work perfectly. Youkmow, I kaow how they're applied.
1 doa't know how the functions work.

0. 30 et we ask it this way. Have you blovn
into & Ereathalyzer befors whem yoy didn't feel drunk?

A. Toezh,

MR, MOELLER: Objection, Speculatlca and
beyond the scopa of direct axsmination.

THE COURT: Wall, it's not specolatian, I
will allow the question, I think the question was have
you ever blown into an Intoxilyzer when you're aot

drunk, .
BY 13, SCHEIBLE:
Q. ¥hen you didn't feel drunk?
A, Yeah.
@.  Other then this time?
A. Ysah.

Q. And on those occasions was the resilts --

THE COUBT: Have a sext, air. Ihapk you.

Any addicional witnesses, Mr, Mwller?

MR. MOELLER: ¥o, Your Homor. Cefenss
TAALE,

IRE COURT: Any rebuttal witnessas, .Stata?

M8, SCHEIBLE: Eo, Your Benor.

THE CODRT: Okay. Do I have all places of
evidence that yon ¥ant — I should have askid you
before you reated, Me. Hoeller. Do we have anything
that you'd move to admib that hasa't heen sdultted or
that you vt move to adeit that has nof been?

KR, WELLER: Xo, Your Houer. ‘The clerk
bas all the docunents I have refurenced on the record
and those didmitted and not sdmitbed.

THE COURT: Oksy. State; do you wamt to
vait or ‘reserve at this tim3

M5. SCRETBLE: Yes, please, you: Homor.

TRE COURT: Me. Moaller, in light of
everything I said hefcre ‘your cliest took the stand,
what would you 3iks to dof Would you Like to axgve,
vhat would you Jike? Your pleasure, air.

. MOELIER: i'm going to accept the
Court's invitatien to give points and authorities an
the adnissibility of the breath test outside of the -
two-hour line. I believe 1:'3_ an important isshe. And
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unfortonately 1c's — :'d like. to give points and
muthoricfes. Pespectfully, I'd also Like te make a fow
poiats £o cloaing.

THE CODRT: Go ahead.

MR, MUBLLE3: And subaic additiomal polnts
and acthoriting, .

Specifically, dudge, this is
extraordipary. “You doa't know this bscamée You only
sse them in crininal court., I do a falr number of car
weocks as vell, snd caadidly, nothing makes me
happlez —

THE COURT: T do ses car wzacks as well,
1 do sall clainn and eivil, Wr. Neeller. I'm mob like
thosh J.P.'s douncown. %a do.-dt all hera in Hendersan
30 g0 ahead,

MR, MIELLZR: All right. Isank you,
Jodm. So ytin know eéactly what, it wben somehody
copes- Into your affice and days I got hit fzom behind,
That resms 1t's done with lisbilicy. Person rums Into
yoo feoar bohind is resvonsible for the accident. Ee
have chie. axuct ‘suce accident that gepsraily insurance
companies just ask how mich you vast and thay write a
check for it,

In thin case Mr, Molen is a victim. He
gets rear endad by a quy who 1a following too close to

1S. SCHEIBLE: There wasn't, your Homer.

THE COURT: I din't recallact that.

MR, HUELLER: Well, ¥r. Smith didn't call
then go---

TEE COURT: Thera was no testimony.

MR, WOELIZR: o, it's not In the racord
dizaccly:

THE COURT: Thers is mo testimony as co
how ic 1s that the call weot out, on eicher sid= of
this point, but go abesd. I just want to make surs
that I'm right in my recollaction,

ML MUBLISK: ML) right. Xow, the
officer's report says che call cemes to them at 15:20,
He can infer that the raport 13 made afcer the
accldent,

M5, SCHEISIE: Your ¥omor, I'm serry to
cut off dafense comsal.

THE COURT: This 1s fusc closing axguwent.

NS, NCHEIBIE: But —

TEE COORT: I will let you do rebmital,

Go alwad, Nr. Hoeller,

M. MUBLLER: I actually showed him his
Toport and had him read It so I krow that's in the
record. He s2id he got the call ~~ ths cull came In
15:20, they gof chere 15:32, Sow, hwre's the practieal
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hin, He says, and Mr. Sndth is ninimizigy becense ve
koov be says, well, it was a 5-ndla an hour accident.
Yeah, not 5o much. You can look at the bumper and you
can sea the dapage on the car. That 1s clearly mare
than a 5-mile an hour bumper tap,

M5. SCHEIBLE: Obdsction, your Eunor. We
had nc testimony oa this fact. It s pure speculation,

KR, MUELLER: Plctures spesks for iteelf,

MS. SCHEIBLE: Thay do nat.

TEE CONRT: [ think tha arguoent ls, I can
take 2 look ot the pleture, it goes to welght as to bow
significant I thousht thit accident was in relationsblp
to — I think Hr. Smith teszified he initially sald
Elve and s2id no more than 18, I will ailow you to
zake the argumeit. Ic's trve thers 1 no aspert
tastinony on sccident reconstruction bere whst s bupper
ghould look 1ike after that type of accidant. But I'11
1ot 'you mize the arguesnt. Go abead, Mr. Hueller,

HR. WOELLFR: Thank you, Your Homor, Then
the cfficers get calied to tha geene by Mr. Malen,
15:20, S0 we have the two bour and seme odd minute
time test that the breath test 1a at two houzs.

TEE EOURT: I doa't wean to intarcupt you,
Hr Heellar, Has theze testimony that yeor cliemt
called 9117

problen, You have two hours from the tim of the
actident to the timd af the braath test. That doesn't
happen here. M got two hours amd —

HS. SCHRIBIE: I'm sorry.

MR, MUELIER: Counsel —

TEE COURT: Hang op. I will les you
clarify vhatever vod chink ke sald o' fo that's
incorrect.

S, SCERIBLE: It‘s not aBout the dafenss
counsel'y argument, it's a procedoral gquestion.

THE. COURT: Which is?

K3. SCHEIBLE: Axe we adjudiceting boday?

THE COURT: Ho. I'm just letting you quys
acgue and if you want to briaf the issue latar on we
tan -~ 1 have to read -- I have to uatch an hour's
woreh of video. All clght, s. Echeible, ubat fa your
quaation?

KS. SCEETELE: In it axgukents, briefing,
more arquments or arquoents, briefing, declsion?

THE CODRT: 1'm not going to rearque -al}
the fzota of the case. 1 think Mr. Mueller vasted to
orief whether I can agnft ~~ I offered up the,
opportinity to Mrief whether I can adnlt the test
results if it's after two howry. I'm not. saying that
I've nade & decisfon es bo whether it is afrer two
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hours, . Yoeller is saying it Is after two hours.
My presexpiion iy you’ze gofng to say that thay weze
within the two licurs based ca the 1120 call pot and the
Eixst bywath test being at 11:37, corract?

B3, SCHETRIB: Correct, yoor Homer.

THE CDURT: So 1f it's outslde of bwe
hovrs, I think Nr. Meeiler wants to able to provide ae
soe paints apd suthoritles on that. 5a the way I'n
treating this is this 12 cur closing srgupent hese, 1
etil] zend to watch the vidao, If Mr. Mueller wants to
predeat sonsthing ow that, I will certainly lat yoa,
Miss 3cheible, respond to it, and we wiil argoe that
particalar point. Ne're not golng to reargue the whols
facts at a later date.

Bi. SCHRISIE: Okay. 2nd i'm sorry for
intarzvpting.

THE COURT: That's al} right. Tt'ra
little onuswal. G0 ahead, Mr. Mueller.

MR, WORLLER: ALl right. Thank you, §o
wy colleague — 55 ve know feom the time 6 the call
out and the time the olficers arrived and the time of
the. breath test It's outside of two hovrs, and my
colleagos obvicusly has a mlightty different taka.

Then there's — she sdwnces or appears to
in gotng to evants tha argusent well, Hr. Molen might

think I snell liquoe: I didn't smell it. Well, cayhe.
That's mayhe. So that's where ue're at and we'ra
alresdy now at half hour and 20 scaething ninutes in
the discussion.

So what coes the aflicér do7 He comss out
and conducts a £ield sobriaty tes:. ¢ coaes cut and
actoally jost dows och AOX test. D1d.you ask him If he
had eontaces?! Yes. Did you have hin revove th
contacss? do. Okay, uhec did you do than? Mall, thea
1 pated him down, anil I had him do a serles of fleld
sgbriety teats, Walk and tora tost. Doosn't mtep off
# line, Judgu. Dossn't misz tonching hesl to tos. The
efficer can't remember any of the clues but he knows he
fiile, B0 then I ask him, officer, what aze the eight
clues? If you're going to go frcm memery, live by your
nenozy, die by your mecery. What are the elght cluaat
Er qot alx. Be touldn’t even remeober che eight clues
sittiog on the witness stend after prestmbly wy
collssque bas acteally pregped hiz for cestimony. Fe
atill can't remexber them. Now that's che Leat.

bow, the otber thing that cone through,
and my collaague didn'c -~ I didn’t say & word about
this, Iut I yant you to recall it, Officer jelson
didn’s say =« or didn’t say he put bis foot dsun during
the walk of the one leg stand. Okay. So we literilly
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have baen sitting in his caz while waiting far the
police officers, tharefors it’s arguably oot t's
sutsife of tws hours. Practicel problem 1s that fi's a
oty imposad by lav. If you hava to ait and welt for w
officer as required by law, you can't then tirn around
and vsé thet duty cequired Ly law'is the hasls for a
crime, Speclfleally, you've gov to sic and wait for
the cops. I you're sittiey and valitleg for the cops,
ami you're compitting @ czice. Thace's a clcculacly
teascaing zhere. that coeds ta be addressef by wy
colleague.

New; lat's go chrewgh the fleld sobriaty
test, Hhat 1o the average evary day. common sense? I
o' over to the gub across the street and coms back
after conrs, how would all cf us deterzine ehgther I'd
had o0 much po drink? Well, it vould ba my dezeanor.
¥all, leu'y look at what the offfcer saw when they saw
it, in contemporaneoitsly, Fiftess 'minctes they're
talking to Holen., They don't say a word. Habody says
aword, They don't even think about 1t. PFiftean
oiooter they're talking to him, taking pletures of
this, lookiog ot that, asking for vitnesees. They
don"c say & word about -- and don't hegln an
invescigation, Then tha younges offlcar qoes axd talks
to the slightly young — leas young officer and says I

have a don't step off the line, doa"t miss touching
hesl to tes, don't put your fost down casd snd with
that dbjecsive informstion cur officsrs arrest him.
Ckay. Standard for arrest s relstively low. At this
point wa'ra fonetioning on a HGH test and a choeeght
they had amelled liquor.

£o thea we go Jown ta the breath nachine.
Hies Lanz very leamned ia the subject, even | a3 &
learned opposent will concede that she's very god &t
what she does. Ghe tells the Court the foliswlng plece
of Informatica, The Xevadn Adednistracive Cade
requires the breath shest.

THE COMRT: I'm sorry?

MR. HUELLER: The check sheet is raquired
by law, has force azd effecc of law. Xevada
Adndnistrazive Code chat the breath oheervation period
{a syppased to ba close visual comtact. Gokra kesp
your eye on chem. ALl right, So that's the backqronnd
against it. So then we tali to our officers and what
bave they dona? Well, at 17:11 I condncted 3 breath
tbservation periad. You agres; officer, it's not a
really pleasant thing to do sitting there and staring
at strangers, cight? Well, yead, yoo'rw right. 8o vily
did you do It for an entra 12 niwgtes? I doa't
remevher wiy I did that. Hbers were you?' I dan"t
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rensier, Hell, could yoa have been doing some
pupeniork? Nell, vhat paperwerk sesds to bo done? He
cama up ith a whole laendry list of papermork thet
nesds to be done;  Deelaration of Arrest, a report, DLV
45, the booking shest. ALl the stuff that he needs te
do.

So va called the fie)d training offlcer
in, Me can't recall vhy there's a 24-minnte breath
cbservaticn peritd afthar and he's only doca four cr
Five of then. fe dowsn't cecall this st all. And then
he gives us the ragic worda, and thet's what —- the .
‘thing sbout cross-sxamination, Well, whiy would you do
more than 13 minutes otservation period? And his
phrase vas, {7 ve vere hany. Thet's the word be came
up uich on the cress-exanination, if we were busy.
What do you mean by busy? Kell, wera yen doing some
papermork? Then he starts getbing a lictle
uhcextortable on the witness stand, Yesh, yeah, we
could hava been. doing some papezveek.

Bow, Me. ¥olen teatifies why do wa have
this big gap of mesory and this blg block of
vegccoznted reclod of tive? HMr, Holen told you sxactly
vhat bappenad. Ee qut ast in the back zow, a lemie
officer came over-and took the handcwffe off, they
didn"t do 4 bieath chesrvation perisd ar all, They —

167

tho test op. It's just abowt that sizgle,

Yoor Honor, there is liverally na rearcn
to coavict iz, Malen of thir affense. I'm golng to ask
the Couct for & findlng not guilty. Wich that I will
decipt the Couct’s Snvitation to submit supplemantal
polats and authorities on whather you csn considar an
¢ut of tuo houss test as evideuce of imcoxlcation.

THE COURT: Ulsz Scheibla.

5. SCHETRLE: 1 think this case 1s pratty
cob med dry.  Be bave not {ust a police officer fren
Bendezson, we have an cfficer in training who has his
field offSeax ~= £ield tralnlng officer with kim
looking over his shoulder making sure that he does
everyzhing by the beok, and W have mn individual kare
who fas bBaen so ‘rresponsible as to get bshind the
wheel after having too much to drink and plck up his
son from school. He's then unforzunate emsugh to get
into 5 car sccident. Tt doesn't matter vho s at
fault. It domsn't matter how the police come into
contect #ith him. It dossn’t matter how they discover
that ba's under tha infloance. The point is that they
dlscover it. And it's Officer Groll whe first smeils
tha aleohol on the defandant®e Breath. He does 4
chack-1n with his field tralning sfficer just llks we
wuld rant any tralaing offlcer te do. Hoy, I think 1
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officars, and, T know they =san well, snd it's hard te
bhave td say bad things shout kide who are doing thelr
best, hut the reality is zero credibility., Zero
cradibility. You can't account for me staring at
sootone for 15 more minutea than I need to, and the
kest tacoliostion they got is mayhe ve wers buwy. It
didn't hapgen. Thay didn't do @ breath cheervation
pericd,

Whot does Mixs Lanz say about that? She
says. that o breath ehaervation period and you den't
have a scientifically valid test.

S0 hare i3 what ve've got. State’s qot
tve ct theorles of crindnal 1iability. Bad Grlving.
Well, ve have no bad driving. %e ot vader che
inflzence. Uell, what o you hava? Ue den": haw
vearing, we don’c have o ranaing a red light, we don't
have speeding, we daa’t have romning over a curh, we
doa's have speading up- oX slowlng down. Te bave 1 guy
gitting at the light getting rear saded. We have ne
ceason to belleve he cin't drive safely. Then we get &
surles of fiald sobzisty tests.

Tio officeca sald did you seell 1lquoec?
Yell, [ dan't know, to which he ansveved 2 passed Wik
and zurn, & passsd one ley stand and.geb azrested
anpway. Jow, you get doua to jail and the giys betch

168

small alcokol, am I right? 2 have honest testimaay
trom bath of them thar says thar initislly Officer
tieloon dide’t also smell alcohol so be weat kack to the
dafsndant, had a cleser ceawersation, determined that
actually Officer Groll might be ento somethicy and they
declde to investigate further, This then becomss » DUI
investigation. That ia exastly how this process is
sgpponed ta work. 'Ykea polica officers coms Into
coptact wizh the person who has bees driving & vehlcle
and they think that persop may be urder the influence
of alcohol, they are supposed to lnvestlgate it in
order to kesp all of ur safs, and that's shat they did,
They go ehrough the £leld sobristy teats
and the defendant fails then. Ye does the horizental
gaze ayatagrns test firat, with biz contacts in, snd
thare 13 po testiueny thar he's supposed to take his
contacts out, bur therg's testizeny that he failed that
tast. That [s onm of che first Indfcacors ta Officer
Groll that this persen might he ender the inflmence.
The fact that be does the test tulce is not a poublem,
it's {a fact a strangth Of the case bacauss often vy
see officers nove dlrectly to field sobristy testing,
arpalally shen thay're nora axpeclenced and they're
oore agile with thelr investigacion, but here we have a
Younger officar, a meunr ofilcor, who wants 26 nate
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sure that he's dolng everything right. So .hw dossa't
Just meell alechel, he dees »o dnitisl Ms5 - HSG,
borizontal gaze mystagsus, HGN, ax Initlal fiGM, and
discovers that there are sowe indications of
intoxfcatlon bere. 5o then he starts the pfocess of
the- ful1-fledged FST. Tull-fledged Ziedd scbriety teat
and ho does the HGH again, he does the walk and turs,
and ke does the one ley stand.

B In this particular case we happen ta have
mitiple officers who abserve the tests becausa this
ofticer 1s.1n tralning and hecause of the backup
officer, Of course wa dldn’t hear testinony from cthe
backvp offieers 3¢ I'm nov going to get Into that. I'm
jost saping that wa hava three officers present whera
somatines ve would only Have one or two. And in this
case ve heard from two of those officers thet they have
tha same chservarions, that they view this person who
ix foiling the walk and turn test, who Iv feillng the
one legged stand test. Ope officer, Officer Groll,
tostified thut he remchers the defendant putting his,
leg &oun during the one legged stand test. Officer
Helscn remesbers him reéaching his ams vp and falling
to maintain his balaoes. I halisve wa do mot have tha
checklist in evidenee but none of those thisgs are

_1nmdltlnt with failing the field sobriety test, It

kgl

happened. The closest thing we get is on oy
cross-exaninetion vhers I'm tdlking to che defendent
about hin maybe burping or regurgitating sooe aleohol
which is apparently a preblen that ha's had in the
past, and even {f xe accept that thatis the reason for
these extromely high dntonication lovels, then that has
to mean Chat there was still alcebol in his stomach
that way ceming back vp through his esophagus in order
to blow a 172 and & (264, However, In order to accept
that you also huve to belSeve that the officers are
lying to you and defendant is telling the truth. That
1s what defense counsel 1a -asking you to believe, chat
tin of ficars 'got oa the stend —

MR, BVELLZR: 1'm going to objeck, I
never used the word lylng once in my closieg. I newer
ccised anyhody of lylng.

THE COURT: They ware mistafen, Chit's
what your arquuprt was. Wr, tieller is saying thay
were nistaken.

¥S. SCHBIAIE: Yes. MNr. Mueller fs saying
that these two officers got on the stand and told you
they ¢id an cbanrvation period when they didn't.
Ratbar, I would sugqeet to you that they did a very
unremarkable obsorvaticn period. It went en a little

bit longer than 15 ninuces because thers were two
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Indicates you bave two different people watching the
person. undergo fiald acbriety testing and faillng
that tasting,

Then be gets takea dowm to the' Banderson
Detention Center whers he is adninistered o
Breschalyzer. I'm going to skip forward a littla bit
and cthen go back to the validity of the Breathelyrer
test. I just want to polat out that he comes in at
172 2nd .164 when he déas his- Breathalyzer cest. Thia
1s more then twloe the. lagal Limdt. This is an
indlvidual who was. incredidiy Intoxieated, whe has a
bistery of drinking and doasn™t appear as drenk @ you
or I or soksbody else might appéar with a.blcod alcobol
level of .172 becovse he drinks so often.

and oo at this point in Eine we haye to
vendet. whether or not the test s accurate, and the
enly thing, the oaly thing that defanes coynsal
sufgests might be wrong i that the officers had s
observation pariod too long. The issue is that there
is oo evidance that asything went wrong during the
chasrvation pariod. Wa heard testinony s0 many times
from koth offlcers and from Misy Lanz that tha polnt of
the chaezrvation pariod Ls to make sure thai mobody
conswmes anything o zggurgitates any alechol. Thers

is no ovidence ‘vhatsoever that any of theae things

178

oftiters thers, and when yon have two offfcers prasant
oqe of then can watch tha defendant whila the other oga
‘turns arcund and does soms paperiork, and then they ‘ean
switeh while the cther one amswers tha phone call or
"thedr radie or blows their nese or coughs. And when
you bava two of them presiuhe, you might axtend the
pocied of time past thi 13 mingtes,

Woreaver, the. elose personel chsarvation
npbody: tearifisd han co be standing -over somebody's
shaulder or standing over samsbody’s face asd
intinidating in an unconfortable mannez, It just means
sitting wich them, Sitting with thea for a full 15
minutes, Close anough that you can hear, ses and
obeorve thaw, And thora's xo legitimare zaasea te
doubx that that actually harpamed in this cass. That
offizar’s wera present for the full 24 minutas and the
reason bhat they can't tell you why they extended the
observation period bayond 13 mingres is beeause nothing
Tenozkable bippened. The defendemt didn’t throw ve.
Tha defendant dida’t have anything to deink. The
defendant dide’t belch. THere vasn't any Hed of major
distraction at the statierl. They wers ainply chesrving
hiy for sowe peried of time befoze they starced the
Intodilyrer.

The defendant himself tesrifisd that they |
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had ta eIy it & fev tizes. [t seens 1ikaly that what
hippeed 15 they ssnt ©o the Intexilyzer at minuts 16
¢¢ 17 and whan Dffleer Grall had ta restart it shan
Offlesr Groll had to retest it te make sure that he wes
getting an acourate reading, that took ua to the
H-misvte mark that va have so clearly discnmssd, And
ot that 24-minute park the defendsnt blows into the
Intoxilyzer and his brasth alcghzl lswel is .172, This
happens one hour and 56 mivutes after ke first got out
of the car.

State's Exhibits 1, 2.and 3 T balleve kii)
show the screen shot moments from the time that the
defondant went fxom sitting in s car to standing
outside of his car. Scate's Bxhdbit 5 or 11 which is
the printeut of tha breath stelp will show yov that the
£irst vest ocourzad at 17:M. 17:37 to 15:39 is less
than two hours and the lav saps that 1T you have a test
corroborated with the sgcond test and that tex is
taken within two hours that it is per se intoxication
for the porposea of the DUI atatute. And it does net
spacify that hoth tests: have to be vithin two heucs.
It apoclfics that one has t0 be within twe hours and
that they Both have to be within .02 polots of each
cther Sn ozder to be accurate and that's what we heve
bere. ¥e have a test chat's within .02 polnts of each

178

car.

THE COURT: AM right. Thank you very
mach. When s Mr, Moles — I know ha's oot of tewn a
1et.

MA, MELUER: He coses -- he's up In 3ig
Sky thesa days.

THE COURT: Is there a time ia wilch ¥r.
Helen's geing to b back I towm?

THE DEEEHDANT: I'm back IndefIndtely.
This is the fifth cine 1've had to coms back. 1'm
broke.

THE COURT: ell, you're galng te keep
conlng back In assuaing because of the case in
District Court as wall, »lght? You quys are golng &
have to dacide wkat you vant to do with all this. %
bow akout you giwe =3, vhy don't we shoot somevhere
around 30 days.

MR, MOELLER: That wlil be fige, Judge.
Glve za & week tc get Zy points azd msthoritles in.

TEE COURT: That's fine. Let's maybe do
a.

IAE CLERA: Jenvary 3otD,

THE CQURT: fore. And If that baccuss &
difflcalt date, i'm more thas hapey to move IL.

M8, SCHETSLE: I just manmt to clarify

1cbar
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Iotlm in order to be accurace.

There is no doubt, thern is no Jodbt hers
that the defendant was bwhind the wheel, Thers 13 mo
doubt here that the defendant drove the car feom the
inkersection where ha got Into an accident ower to the
yerkiag lot. There fs no doubt that he made it down to
tha Henderson Detention Center within two hoves. And
post importantly, [ keow that we atill have to [1tigate
this Lssve vhich is vhy I Interrupted épposizy counsel
so many tives, is that there i3 oo way that 1f be ie
blowing a 172 at 17:17 hours thak at 17335 3z 17:30 or
17:24 ar 17:20 he's hlowing a .08. It'z siwply
Imposaibla that his bresth ‘alothol level donbled during
the tima that ba vas sitcing §n the Benderson Dstantion
Conter ragardless of who saw him, celess be wag in
there taking shots. But he already testifies to you
that ha didn't have anything to driok at the Hesderson
Detantion Center. So thers Im oo explanation for thess
breath alcohol levels sxcept that the defemdant started
deinking befors he got behiad the wheel, stepped
deinking ac same paint before be made contaer with the
ofticers, and still two houss aftar he wan izwolved in
thls aceident with hir son ln the beck sest ke blsw a
«172 and a 164, Awnd thare is no reascnahle doubt as
to his intoxieation at the cime that he vas driving the

1ré

that's for the ruling}

THE COTRT: I will rule at that time and,
Mr. ¥weller, if you can get md anything and thap
cbvicooly submit 1t, sprve it on Miss Schalble, and I
know wa're coming op an the holidays hers, somatime
bafore Christoas and ehat will still give her most of
JBnesCY.

MR, MUELLER: Al] cight. Thank yom,

THE COURT: Just den't hit her with it a
day before the 30t3, all plght?

¥S. SCHBIBIZ: Your Honor, can we gut a
deadline?

MR WOELIER: The 15th will be Zine,

TEE COWRT: 19%h af Decester.

NS. SCHEZBIE: Your Homor, wiea would you
1ike my response? )

THE COURY: Hav abeut = weak !nto Jsnuary?

THRE CLERK: Jaccary Gth,

THE COURS: If you gquys meed sore time,
work it out betveen yourselves,

KR, BUELIER: Thank you.

KS. SCHETBLE: Thanmk you.

{The procesdings concluded.)
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176/24

[43] 21723
51/7 52/9
57/2 57/11
59/25 60/7
68/3 68/20
74/1 74718

ATTEST: [1])
BY' MR. MURLLER:
23/4 23714 50/13
53/24 54710 55/6
58/20 59/6 59/14
61710 64/2 67/17
69/1D 69/24 71/9
75/5 771710 17/21 79/22 80/3
81/4 82712 110/7 117/16
119/4 121/12 127/3 127/6
136/21 138/18 139/15 155/12
RY MB, SCHEIBLE: [B4] 9/3
11/9 11/21 12/3 13/24 18/8
19/25 20/22 21/13 25/11
25/24 28/9 31/2 31/21 32/9
34/6 34/16 38/19 39/14 a4/12
4575 45/11 46/8 48/19 49/1
83/7 85/4 BS/4 92/25 93/14
94/6 95/19 97/16 100/22
102/10 108/12 109/7 109718
114/22 115/19 117/3 125/13
128/1 140/15 141714 142/10
143/3 146/15% 150/17 151719
152/9 15371 154/2 154/19
I.T, DERRICK: [7] 56/11
56/13 56/18 SB/17 61/5 62/22
63/21

MR. MUELLER: [152]

NS. BCHEIBLE: [100]

THE CLERK: [11] 8/13 8/14
24/22 2572 94/25 95/5 114/8
114/13 130/2 175721 116417
THE COURT: [249]

THE DETEMDANT: [1] 175/8
THE WITNESS: [28] 8/17 8/21
19/20 21711 2871 28/5 28/8
70/18 70/20 7173 50/1 B4/6
B6/22 9379 95/4 95/8 108/11
113/22 114/12 114/16 129/10
129/12 138716 1319710 141/12
142/9 142724 152725

.02 [2] 173/23 173/25

.08 [1] 174/12

16 [1] 14971

L2164 [31 17079 171/9 174/24
.172 [6] 170/9 170/14 171/9
17378 174711 '174/24

/

/s/iisa [1]

006041 [1] 116/6
031219 (1] +61/1

1

1 ean [1] 31/11

10 101 15/13 22/15 47/21
ge/7 104/2) 104723 122/11
124/19 130/4 158/14

100 : [1]1 139/2%

11 (21 77/3 1971

11 whish [1] 173/14

11:00 p.m [1] 146/9

X1th [10] 143/15 143/18
144/20 146/10 146/12 146/17

177/6

146/19 146/22 146/24 147/5
12 [10] 77/12 71715 77/23
78/11 78718 178717 78/18
78/20 116/14 164/24

12th [16] 5/10 9/19 26/14
26/15 52/1 53/5 52/23 85/12
96/3 96/% 96/16 115/23
126712 147/3 147/6 14771

13 [1] 63/16

13:3 [1] 26/23

13th [2] 52/18 52/19

18 [31] 19/25 44723 64/¢
$4/8 64/23 65/17 65/18 §5/21
6€5/23 73/3 16/8B. 76/i8 76/22
771 7773 96724 92/22 94/11
108/17 108/20 108/25 110/21
111/12 121/5 139719 165/13
166/5 171725 172/7 172/12
172/18

18-minute [BE] 76/5 91/18
119716 120/22 120/24

18:20 [9]1 7/11 28/9 28/18
28/19 53/7 53/10 158/21
185/13 159/25

15:38 [5] 63/10 €2/15 62/16
€2/24 189/25%

15:38 on [1] 63/25

18:39 [4] 26/24 28/22 2%9/12
67/4

15:39 heurs J1] S5S0/4

15:38 ie [1] 173716

15:39 or {1] 33/1

15:39:45 [2] 33/9 33/13

18:40 [2] 61/1 62/18

15:42 [1] 6344

15tk [2] 116715 176/13

16 [1] 173/2 '

16:12 [4] 6€7/2 67/4 67/9%
87/12

16:17 [2]

16:20 [1]

16:37 [1]

17 [2]

17:11

17:11

17:20

17:25

17:286

17:27

17:27

17:27

17:29

17:30

17:35%
17:37

§7/13 67/15
7/22
67/15
7/18 17373
[3f 49/7 78/12 77/1
I [L] 164/20
tap 174712
or J1] 174/12
[11 77/4
[21 8/3 11/7
i= [11 6%/1
on [1] 68/22
you [1]1 .50/23
or [1] 174/11
or [1] 174/11
[3] 77/10 161/4 173/16
17:37 hours [2] 49/23 174/11

2001 [1]
2011 [1]
2018 [1]
2019 [5]
116714
20¢h [1]
21 [1)
23 [1]
24 [7]
121/8 1

24=-minute [7]

124/3 1
173/7
27tk [1]
2:05 [1]

2:30 and [1]

9/16

117/24

95/2%

1/18 4/1 115/23
116/15

95/25
7/18
3/4
111712 120/25 121/3
22/3 122/13 172/16
94/10 122/18
24/14 165/8 173/6

90/11
147/24
21/13

3

31I[1]
30 [3]

A0th [2]
313 [1]

$1:32 [1]
31:32 on [1]

31:34 [1

31:44 into [1]

ag [1]
asn. [1]
3:00 [2]

3:00 p.m [2]

3:20 [1]
3:20 anl
o [1]

3
39 p.m li1
40 p.m 1]

173/11
2074 65/17 175/17
175/22 176/10
47/14
81/1
7149
1 80/24
80/20
80/23
9/16
10/9' 21712
10/2 2177
7/11
1 [1]
21713
33/1
61/2

161/3

4 peroant [2]

44 [1]
45 [3]
48 [1]

4:30 probably [1]

128/8 128/22
33/3

79/6 165/5 175/21
62/15

21717

5 miles
22/23

S-mile [2] 158/2 138/5
S5-mlle—an-hour [1]

50 [1]
50.135 [
30.3 [1]
50.315 {
50,320 [
B8 [3]

5:00 p.m £2]
B:11 p.m 1]

[31 15/13 22/14

23/1
47/13
1] 47/17

47/15
2] 47711 47/16
1] 47/11
50/8 173/9
10/9 21/7
75714

17:37 ta [1] 173716
17:3% [11 77/8

17:41 houxs [1] S0/1
188 [2] 1/25 177/7
18:10 [1] 69/10
18:15 into [1]
19 [1] e61/2
19FHOS21X [3] 1/9 4/5 131/16
19tk [1] 176714

2
2 s [1]
20 [2)

6§9/17

32/22
19/22 163/3

6 inches

6:00 p.m [1]

6%h [1]

105717
10/7
176/18

(1)

80-00604
8000 [7]
11674 1
8:30 [1]

1 [1] 116/4
4/4 74/8 74/24
16/17 116/19 117/1%
147719
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}

9

90 [1] 116/3
911 [1] 158/25
A

A=D=D=I=-T=-I=V=E [l] 127/9
A-1~B=X [1] 85/9
able [3] 5/23 136/7 161/7
about [B85]
abzuptly [1]
absent [2] 6/8 124/11
absolutely [5] 80/11 80/13
128/11 139/21 148/10
abundantly 11 130/20
abusa [3] 132/3 132/8 142/22
academic [1] 115/14
academy {1] 34/25
accelarated [1] 15/15
accelarating [1] 15/16
accept. [5] 86/17 156/22
16775 171/% 171/%
accldent [29] 10/12 24/1
26/20 33717 42/24 56/1 56/2
57/24 61715 72/7 12/8 T2/13
§7/3 97/21 9872 i12/22
14%9/22 149/24 157720 157/21
158/2 138/12 158/16 158/1%
159/15 160/2 167/18 174/5
174/23
acserding [1]
acoount [1]
adourmoy [2] 123/24 123/25
aocuzate [15] 33/10 45/1.%
46/22 85/9 88/10 101/8&
101710 109/24 116/17 117/6
170/16 173/5 173/24 174/1,
177/3
accurately [6] 23/22 30/7
30/13 58723 63/3 119/9
accused [1] 171/16
acpows, [1] 162/14
ackunal J4] 41/21 63/4 93/12
104/17
actually [33] 7/14 19/15
20/7 33/23 36/6 64/21 66/11
&6/12 66/18 77/5 77/14 8l/12
100712 116/10 121/7 127/16
130/22 137/8 137/25 138/4
138/5 147/24 148/18 149/25
150/3 150/5 150/9 152/12
159/22 163/7 163/19 168/5
12715
Add [1]
addition [2] 90/4 126/23
additienal [6] 4/13 43/9
117711 126/20 156/2 157/5%
additicnally [2] 7/20 35/1
additive [4] 127/3 127/6
127/9 127/10
addzess [1]
addressed [2]
addrasses [2]
adjacent [1] 92710
adjudieating (1] 160/12
adjusted [2] 126/4 126/5
adjugtoents [1] 126/11
administer [3] 46/11 49/10
10571
administered (3]

15/19

123/14
166/4

127/10

21111
136/11 162/10
133/5 133/8

37/22 38/17

1

170/5
administaring [1] 81/15
adminigtrative [5] 118/12
118717 119/14 164/11 164/15§
adnigsibility [2] 125/1
156/24

adnission [18] 27/20 30/16
45/22 46725 48/5 69/5 85717
88/7 88718 116721 121/25
123/7 124/19

admit [20)] 21/2% 22/3 22/6
22/10 23/3 37/25 B4/322 86/10
8775 88/20 117/15 124/25
125/3 130/12 130/15 130/18
136/10 156/11 160/22 160/23

sdmitted [34]1 3/2 23/7 23/8
30/25 31/2 44/7 46/4 46/5
48725 34/4 54/5 84/5 B6/1
86/5 86/25 B7/3 B7/4 81/12
87/19 88/3 113/24 117/12
11971 123/23 124/2 125/6
125/7 129/17 128/25 130/6
130/17 156/10 156/14 156/14

admitting [2] 89/3 135/7

advances [1] 161/24

advica [2] 50/25 68/24

adviged [2] 6&/5 &/8

affect [2] 107/13 107/18

after [24] 7/19 10/2 21/7
28/19 31/25 37/18 43719 72/7
9971 104/11 133/11 133/16
133/18 148/20 158/17 159/14
150/24 160/25 161/1 162/15
163/18 167/16 17379 174/22

afteznoon [2] 10/1 146717

aftezwards [2) 89/10 126/13

again [17] 4/10 4/21 26/13
31/18 36/10 47/3 66/13 70/5
71/24 78/16 80/17 01/17
100/1% 129/5 138/21 139/13
169/17

against [6] 5/16 5/16 64/16
64/19 119/19 164/19

aglle [1] 168/24

ago [5] S92/21 53/6 103716
1038/17 111717

agtee 9] 54/12 73/5 78/12
81/9 B1/19 103/12 113/18
130/22 164/21

ahead [26] 7/1 25/7 38/13
44710 47710 4B/19 60/7 75/4
80/1 82712 84/6 89/4 93/9
95/12 100/22 135/25 136/16
13871 140712 151719 157/4
157/15 158/18 159/10 159/21
161/18

ahold 1] 17/18

aid [1] 72/10

aloohol [58] 33/24 34/1 34/8
34/31 34/22 36/3 36/11 36719
62/3 62/7 §4/8 76/13 80/7
91/22 92/17 98/3 98/4 98/24
99/1 111724 115/1 115714
119719 119/20 11%/23 127/4%
127/11 127711 127/13 127/21
128/3 128/5 128/5 128/7
128713 128/15 128/17 128/4
142/22 149/1 150/20 131/1%
155/14 167/28 168/1 168/3

168/11 169/2 170/13 170/24
171/3 171/7 17378 174/13
174/19

alcohelic [2]

Alex [3]

all [109]

allow [5] 6/3 38/11 38/13
117/13 118/25 127/21 154/2
154/17 158/14

allowed [2] 35/15 B8/21

almost [l] 79/2

alveady T16] 578 5/12 13/1
23/1 21/6 62717 64/6 B4/S
86/5 B6/12 103/10 113/25
126/24 151/16 163/3 174/16

also [191 11/7 27/13 29/3
29719 9179 91721 96/5 102/4
105/18 109/9 123/10 124/14
131/22 135/14 151/7 152/3
157/2 168/3 171710

always [4] 111/4 143/5
145/23 133/11

am [5] 77/18 114/25 '129/14
131717 16871

analysis [3]
125719

analyst [1] 1158/

sngle [2] 81/20 B1/25

anothex [B] 7/9 19/25%5 71/6
B3/21 83/24 103/15 1i2/18
143/13

anawaxr [9] 15/9 60/6 64/11
65/23 79/20 84/24 85/3 93/8
110/22

answezied [4]
109/5 166/23

ansars [1] 172/4

anticipate [2] 24/11 94/17

antiaipating [11 14/14

anticipatien [2] 29/3 30/4

any [62]

anybody [8] 17/18 17/19
40/22 78/14 91/19 %7/8
137/25 171718

anynmoze [1] 152/12

anyene [3] 24/3 128/8 128/25

anyplaca [1] 42/22

an [43]1 4/19 5/30 6711
37/25% 42711 43/22 75/23 16/9
8§4/14 B8/7 51/19 94/13 98717
B9/14 108/5 109/2 110/4
124/8 124/9 124710 126/23
129/7 130/24 133/4 133/8
141/3 141/7 141710 141/10
141/13 141/14 141/22 141724
148/22 149/13 150/19 150/22
156/9 170/20 170/24 172/20
174717 176/3

anytime [1] 42/22

anyway [2] 13/13 166/25

apart [1] 50/5

appaxently [2] 78/15 171/4
appeal [1] 136/10

r [5] 27/15 85714 142/8

170712 170/13

APPRARANCES [1] 1/19

appears [6] 60/23 69/19
69720 74/13 81/4 161/24
applied [1] 154/9

33/20 36/1
35/8 95/9 98/17

117/7 125/16

7779 87/12
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appreciata (B} 24/13 94/19
114/4 125710 129/13

approach (8] 27/6 31/17
41/10 4874 54/9 84/21 8%/2

113711

approaching [1] 115/18

appropriata [1] 41/17

appropziately [1] 124722

approximately [2] 7/22 50/8

are [91]

area [5) 9/22 115/10 139/3
149/9 183/12

aren't [3] 57/24 65/24 122/¢

arguably [2] 153/25 162/2

azgue [3] 186/20 160/14
161/12

argument [8] 158/10 158/15
158/18 159/18 160710 161/9
161/25 171/18

argumentative [1] 39/14

ts [4] 124/25% 160/18

160719 160/19

arms [7] 76/12 77/15 B2/24
105717 120/11 139/19 169/22

around [13] 106/3 10/4 73/10
7471 129%/11 138/1 145/10
14676 146/9 147/18 162/5
172/3 175/117

azzest [l2] 27/12 28/11
52715 B3/3 78/9 18/14 90/3
121/15 122/25 164/3 164/4
165/4

nrrastad [1]

mnrrival [1]

axzive [3] 15/10 19713 41/3

arrived [12] 23711 26/23
28/19 28/22 31/14 41/6 51/11
58/5 72716 137/5 155/21
161/21

artiele [2] 11/15 97/12

axtificially [2] 80/7 111/25

as [121]

aak [49] 4/14 5/19 &/3 6/13
7/3 11/13 13/23 14/9 16/7
2B/4 28/5 37/1% 31/11 38/16
39/20 41713 41714 49/9 51/17
51/24 55/17 57/23 66/5 66/15%
66721 67/1 67/10 69/3 69/4
69/14 70/5 73/13 75/1 18/16
81/17 82/9 89/3 99%/23 1oq124
111/22 116723 118/25 126/17
154/2 154711 1587/22 163/7
163/14 167/3

asked [20] 36/2 41/25 52/1
58/6 68/25 70/2 91711 10071
100/17 108/4 110/20 122/12
133/17 133/18 151/17 131/21
151/24 152/4 152/% 158/8

askiag [14] 20/10 20/12
27/21 50/24 66/7 €8/23 €9/2
70/21 9479 100/23 142/14
153/24 162/22 191/12

asks [1] 8/3

assuming [10] 17/17 18/20
69719 B6/S 86/14 112/1
129714 130/13 135/15 175/13

assuxe [1T 122/20

at [205]

166/24
29/12

attantion [14] 43/15 55/21
78/24 78/29 111/9% 118/20
119/6 120/19 120/21 122/2
122/3 124/8 134/22 141/4

Attoxney [1] 1/21

audio [4] 61/5 61/7 63/8
63/14

August [1] 50/11

August 27th [1] 50/11

Austin [2] 25/6 25/9

authenticated [1] 124/21

authorities [6] 156/23 157/2
157/6 161/8 167/6 175/18

auvtomobila [1] 72/7

available (1] 7/17

average [1] 162/13

aware [5] 7/4 41/25 73/11
93/2 111/14

away [6] 14/2 99/19 121/15
121/17 124/7 139/2

awhile [2] 94/16 138/9

BAC [1] 43/8

back [34] 14/19 16/1 17/11
17/13 20/9 20/10 29/2 3877
40/13 47/22 50/15 54/7 56/6
56/22 62/25 66/12 §7/11
67/15 74/1 86/19 98/9 100/21
103/19 107/6 113/3 113/4
113/6 131/6 131/9 134/13
134/14 134/23 137/9 138/20
138/22 138/25 143/8 145716
149/10 150/1 150/2 150/12
1850/14 152/13 162/14 165/23
168/3 170/7 171/8 174/23
175/8 17575 175710 175/13

background [2] 42/24 164/1B

backup [B] 41/2 70/22 122/17
169/11 169713

backwazds [1] §67/14

bad {5] 69/1 77/2 166/2
166/13 166/14

balanee [4] 82725 91/5
105/19 169/23

bar [3] 62/20 65/12 65/13

Baxe [3] 130/1% 130/20
136/12

baraly [1] 16/11

based [11] 4/16 12/11 88/7
88/8 121/23 123/23 12473
12572 12973 12974 161/3

basically [3] 42/20 89/15

120/11

basis J4] 35/2 35/20 90/2
16276

BATEMAR {1] 1/16

BCR [1] 80/3

be [93]

becans [1] 33721

because [49] 4/14 13/% 13/11

13716 13/17 14/13 14715
17/18 32718 32/20 42/21
43/23 48714 62/20 69/3 75/23
81/17 87/8 117/11 12077
123/6 128717 131/15 131/18
131/22 134/3 135/7 135712
138/5 138/7 142/22 143/20
145/6 145/21 148/7 150/11

150/13 151/22 151/24 152/14
157/8 158/1 168721 169/10
169711 170714 171728 172718
175713
beconma [1]
beaatias [3]
175/23
becoming [1]
baen [60]
beer [6] 128/7 128/7 128/11
128/22 144/13 144/15

42/3
42717 168/6

571

bears [3] 144/15 144/1¢
147712
befoxe [40] 1/16 4/19 10/2

10/5 10/7 10/9 12/14 16/12
19715 21/7 21/9 25/19 2675
26/11 41/7 76/5 83/14 84/20
126/12 126/13 132720 132/24
133/14 135/25 140/4 143710
144/3 147/23 150/22 153715
153/25 154/5 154/12 156&/%
156/19 172/23 174/20 174721
176/6 176/10

bégan [2] 33/17 106/10

bagin [2] 49/6 162/23

beginning [5] 22/8 58/20
61/7 66/9 75/11

behind [25] 10/24 11/2 11/13
11/23 12718 12725 13/3 13/14
13714 14/6 15/6 2273 22710
30/1 59/23 112/19 112/21
113/9 139/1 155717 157718
157/20 167/15 17473 174/20

being [11] 4/25 5/2 8/4
16/18 60/23 113/18 121/3
137/2 140/8 153/23 161/4

beleh [3] 76/13 108/1 172/21

belahes [2] B80/6 111/23

belching [1] 107/17

believe [32]} 15/18 26/3 26/9
26/18 28/21 65/21 71/6 7371
73/18 77/7 71/10 B2/4 B4/12
85/19 87/15 B9/19 89/22
104/20 113/24 118711 124716
124/19 124,22 128/15 131714
132/3 156/25 166/20 169/23
171710 171712 173/11

benah [1] 137/10

bender [1] 112/18%

benefit 2] 135/% 135/10

baside [1] 120/15

Besldes [1] 107/13

best [4) 55/16 131/14 166/3

166/6
batter [2] 90/14 90/16
betwean [7] 13/19 14/4 21/13
2277 120712 128/4 176/20
beverage [2] 33/20 36/2
bayend [5] 151/5 152/2
153/21 154/15 172/18
bifurcation [1] 132/18
bilg [7] 13/18 13718 14/13
128/4 16%/21 165/21 175/5
bit J13] 11/7 13718 29/2
63/6 67/8 91713 102/8 141/12
142/15 148718 152/18 17076
171725
blacked [1]
blaw [3]

i143/22
49/14 50/6 174/23
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B
block [1] 163/21
bloaking [1] 17/22

blocks [2] 145/146 150/3

blead [B] 93/23 93/24 128/4
149/1 170/13

bloodstrxeam [2] 127/15 128/9

Blow [3] 49/21 493/24 171/9%

blowing [3] 148/2% 174/11
174/12

blown [B] 835/14 154/4 154/11
154¢/18 155/3

blows [3] 49/12 172/% 173/7

body [16] 28/25 29/3 29/15
29717 3177 50/18 50720 56/3
56/23 57/4 51/13 37/21 S8/22
70/15 83/10 84/7

book [2] 98/20 167/14

booked [2] 106/9 137/7

b {1] 165/5

botaoh [1] 166/25

beth [16] 6/21 17/4 36/10
53/23 64/8 91/9 102/18
106719 108/8 116/11 117/22
145717 168/2 170/22 173/21
173/23

bottom [2]

brain [1]

brake [3]

brakeas [3]
150/13

breath [77]

breathalyzer [I1] 106/11
125725 139/4 139/5 153/15
154/4 154/12 155/4 170/6
170/7 170/9

srenske [3] 1/25 177/6 1771/1

brief [10] 6/14 &/17 41/8
92/24 95/13 135/21 150/15
160/14 160/22 160/23

briefing [3]1 44/3 160/18
160719

briefly [2]

bring [4]
13673

broke [1]

brought [4]
135714 13%/7

buffering [2] 67/8 §1/4

bulle [L] 73/10

bumper [4] 23/1 158/3 158/3
158/16

burp [1]

buzped [1]

burping {4]
142/17 171/3

burps [3] &0/6 111723 120/9

business [1] 29/25

bumy [10] 108/21 110/24
110725 111/8 111/15 120718
165/14 165/15 165/16 166/6

but [83]

buzzed 2]

Cc

eal [1] 116/10
calculated [1]
calibrate [2]
calibratad [4]

62/20 113/18
4477
13/21 16724 17/1
14/18 16/25

37724 49/9
43/15 57/10 100/20

175711
43/24 118/1%

76/13
142/14
127/12 128/16

144/25 148/4

125/24
116/9 123/13
47/20 116/13

116/20 123/18

calibrations [1] 116/12

call [29] 4/12 6/24 8/8
24/18 26/19 26/21 26/22 27/3
28/17 48/1 53/7 6€8/24 69/21
70/18 88/22 96719 97/3 114/5
117/13 148/14 148/15 15%/3
159/9 159/13 159/24 159/24
161/3 151720 172/4

ealled §9] 7/10 17/19 79/5
96716 112/15 134/21 158/20
158/25 165/7

ealling [1] 4/9

onlls [B] 6/10 114/6 121/12
122717 152/1

eam [14] 27/16 2B/4 29/3
29/16 29/17 29/20 30/3 30/7
30/14 30/19% 31/7 50/18 57/13
84/7

cama [20] 9/21 9/22 17/9
17/11 26710 26/22 27/3 28/3
33/7 80720 129/4 138/10
138720 138/22 148/4 159/24
163721 165/3 165/14 165/24

camera [11] 2B/25 50/21 56/3
56/24 57/4 57/21 58/22 59/1
69/18 70/15 83/10

can [77]

ean't [21] 5/15 5/17 42/8
60/15 71/24 79/1 B1/25 91/5
103/2 104/1 121/8 12B/24
132/4 132/12 162/5 163/13
163/20 165/8 166/4 166/20
172/17

|oandidly 1] 157/10

cannet [5] 32/16 71/i2 71/18
12273 131/18

captures [3]
30/20

car [81]

card [11] 7473 74/10 74/13
83/11 83/1% 69%/12 89/14
89/17 89%/23 101/2 112/4

omxe [2] B87/25 139/12

anrad [1] 133/13

aarefully [1] 29/6

aarcy [1] 68/7

cara [9] 10/20 10/21 10/24
13/1 14/12 16/4 16/14 17/4
61/24

cass [38] 1/2 1/9 4/8 4/19
5/1 5/23 7/14 a/1 8/1 8/%
25/19 28/25 41/25 45/2 45/20
73/9 90/6 92/13 9$3/24 102/3
107/2 108724 124/23 131/12
133/3 133/14 157/24 160/21
164/2 16779 168721 169/9
169/16 172/1% 1715713

onges [2] 54/13 73/19

eateh [1]1 29/19

omught [2] 1l0/19 128/11

cause [3] 4/8 42/24 135/17

caused [2] 22/22 109/3

CcR [1] 1/25

D [1] 130/9

cantexr [19] 44/18% 91/14
106/2 106/8 116/2 116/19
140/18 140/23 141/1 141/6
141/9 141/17 142/2 149/7

27/16 27/19

149/8 170/5 174/7 174/15
174/18

centered [1]

certaln [3)
134/19
certainly [2] 6/10 161/11
cartification [3] 74/10
11274 112/10

certified [2] 112/6 112/8
cetera [1] 33/19

chalr [1] 121/14

chanca [1] 26/4

changa [1] 97/24

changed [2] 10/22 26/2

charga [9] 64/21 96/22 96/23
96/24 97/1 131,19 131/18
132/8 133/10

charged [1]

cheap [1] 153/13

check [13] 35/16 57/16 66/4
68/3 B2/16 119725 123/3
123/6 130/5 157/23 164714
167/24

check-in [1]

chaecked [1] 35/24

checking [5] 16&/24 17/1
20/24 91/18 91/21

checklist [22] 3/6 44/25
45/13 45/20 45/24 46/2 46/10
T4/5 15/2 80/11 80/13 84/11
86/23 118/9 118718 118/20
11577 119/11 124/12 124/17
149/4 169724

chamiogl [1] 7/17

Chiaf [1] 1/21

ehild [2] 132/3 132/8

choose [1] 5/15

Cheistmas [1] 176/6

chrenology [2] 63/2% 71/9

cliraularly [1] 162/9

ciraumstancas [2] 112/20
133/5

clty [2]

aivil [1] 157/13

claiming [1] 154/]

alaims [1] 157713

clarification [2]

clarify [2]

CLARK [4]
133/1

cleazr [3] 38/14 54/15 130/20

claazly [6] 11/24 {1/15%
10571 105/4 158/4 173/6

clerk [B] 41/10 48/16 51/2
52/8 53/18 56/10 104/21
156/12

alient [7] 5/14 5/22 13177
13671 136/14 156/19 158/24

alegk [2] 33/10 953/1¢

aloaks [2] 140/22 140/2%

olose [22] 19/22 41/14 44/2
18/7 15/17 16/11 76717 7BJ13
89/2 120/1 120/4 120/8 12272
122/5 122/10 136/9 137/16
139/20 157/25 164/17 172/8
172/13

alosely 1] 101/4

alosar [3] 14/15 14/153 168/4

closast [1] 171/1

14/%
§1/25 52/22

132717

167/24

9/6 25714

Jl/q 62719
160/7 175/25
1/5 9/8 25/16
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closing [4]
161/9 171/15%
alothing [2] 11/15 97/12
clua [1] 140/1%

clues [24] 38/24 38/25 35/6
39/7 39/9 68/9 82/19 90/18
91/1 91/7 91/95 91/11 101/16
101/18 101/22 103/3 103/22
103/23 103/25 104/86 163713
163/15 163/16 163/17

coda [S5] 118/12 118/17
119/14 164/11 164/16

colleague [14] 27/14 51725
54716 63/13 B7/9 94/9 110/20
118/19 122/17 161/20 161/23
162/11 163719 163/22
colleagua's [1] 86717
collectively [1] 18/17

collided [2) 16/14 60/10

Collins [1] 116/11

collision [3] 16/3 26/15
96/17 96/19 97/25

oolox [2] 9/17 14/9

eolumn [3] 125/20 125/21
125/22

columns [1] 125/17

come [19] 5/7 8/11 10/22
14718 24/20 26721 2Bf17 32/4
57720 66/2 80/22 94723 995/23
134/2 150/1 162/14 167/19
1668/8 175/10

comas [B] 42/22 126/6 157/18
159/13 163/5 '163/6 170/8
175/8

comfortable [1] 78/14

coming [17] 9/21 10/17 10/1%
13/2 26/5 43/1 62/7 96/14
98/3 119/2 149/25 150/7
15¢/10 130/12 171/8 175/13

176/5
committing [1] 162/9
common [4] 55/14 58/11
128/14 162/13
companies [1]
complete [1]
completed [1)
complately [4]
127/22 1%4/8
complied [1] 123/5
ex [8] 30/14 31/8 31/%
144/2 146/3
conceds [2]
concentzation [3)]
128/10 128/23
concern [2] 64/14 142/7
concexrned [1] 98/18
csenaazns [1] 35/17
conasluded [1] 176/24
conclusion [1] 73/20
oonduct [3]1 36/24 68/6 98/18
conducted [7] 81/12 9%/8
99/11 108/10 110/9 121/3
164/20
eonducting [3]
98/1
conducts [1]
confassaed [1]
confidence (1]

157/3 159/18

'137/22
14/18
105/16
14/23 124/13

81/19 164/9
127714

29725 971/2

163/6
13275
123711

33f12 81/14
130/8
55/5

confident [2]

confizm [1]

confused [1]

consansus [1] 64/24

consaquances [1] 6/6

consider [4] 43/13 135/23
144/12 167/6

considared [1] 42/8

consldering [1] 144/10

conslat [2] 75/18 76/12

censistent [2] 23/1 101/11

consists [1] 76/3

constrained [1] 131/17

consumas [1] 170/24

eensuming [1) 107/15

contact [18] 76711 76/18
78/13 120/1 120/S 122/1¢
137/16 138720 139/20 1€4/17
167/20 168/9 174/21

contacts [B] 69/13 69/15
70/2 70/3 163/8 163/9 168/13
168/17

contemporanacusly [1] 162/18

contents 4] 1B/16 124/3
128720 129/3%

contest [1] 73/20

continue [6] 11/1 14/7 44/2
66/11 133/18 133/22

continuing [1] 121/22

control [2] 93/12 126/7

conversation [8] 18/1 ia/lo
18/15 18/16 36/16 65/18
65722 168/4

conversations [1]

conviast [1] 167/3

convictions [1] 5/19

aonvinead [1] 66/1

copm [2] 162/8 162/B

copy [1D0] 27/2 46/19 4B/24
49716 B3/24 83/6 9%0/21
101/24 103/% 11%/10

copying [1] 89/12

cormar [1] 137/9

correct [l10]

corrections [1]

correatly {3)
117/10

corrobozatad [1]

coughs [1] 172/5

eould [37] 15/21 16/10 36/1
36/11 56/16 59/12 59/16 61/3
61/12 62/6 62/9 62/29 63/24
65/1 65/2 66/9 61/1 671/7
67/9 68/19 69/10 75/25 88/22
103/14 107712 124720 128/21
128/22 128/23 129%/2 132/11
134714 143/2 148/18 153/12
165/1 165/19

couldn't [16] 11/24 15/12
64/24 65/2 1375 132/13 138/4
143/3 143713 143719 143/21
146/2 147/16 149/2 155/7
163/17

counsal [11] 23/13 27/9
27/13 28/8 44/1) 109/17
159/17 160/% 170717 171/12
174/9

counsel's [1] 160/10

count [1l] 132/2

/12

92/12
15/3 66/10

173/18

83/1
103720
1/5 9/8 25/16

gounting [1]
counts [1]
COONTY [4]
133/2
coupla [8] 22/6 24/14 51/24
126/6 130/7 139/6 139/8
148/19
coursa [4]
169/12
court [51] 1/4 5/2% &6/15 7/4
9/6 10/14 11711 12/23 27/1%
31712 3277 34/9 35/9 31/21
38/2 39/2 41/13 46/3 477158
47/17 48/% 39/10 60/22 62711
62/17 62/22 63/21 67/2 67/24
73/11 81/3 86/14 B86/22 88712
97/9 114/7 116/23 123/2
130/12 132/23 133/2 136/4
136716 141/11 146715 157/9
162/15 164/10 167/4 167/8
178/14
Court'g [3]
167/5
courtecusly [1] 72/19
courtzoom [2] 25/21 96/14
gover [3] S5/7 38/10 95/11
aovared [3] 5/8B 38/8 41/23
covexing [1] 70/15
CRAIG [2]1 1/23 32/%
crash [2] 12/7 43/6
erashed [1] 16719
create [3] 80/7 127/5 127/8
credantials [1] 115/14
cradibility [2] 166/3 166/4
aradit [1] 74/13
arima [3] 42/13 182/7 162/9
aximinal (3] 7/5 187/%
166/13
cross [21]1 4/16 5710 5/11
5/12 5/18 21723 48/7 30/13
91/10 94/3 110/5 110/7
116/24 126/22 127/1 140/13
140/13 152/2 165712 165/18
17172
aroxs—axamination [185] 4/16
3710 5/12 21/23 50/13 91/10
110/% 110/7 126722 127/1
140/13 140/71% 165/12 165715
171/2
cross-exanine [4]
48/7 116724
CSR [1] 177/7
aubby [1] 139/3
cumilative [3] 88/18 103710
103/13
curb [1]
currant [1]
currently [2] 95/22 112/6
oustody [6] 39/17 40/16
40/17 44/15 79710 12B/18
it [3] 61/8 159/17 167/10

D-A-8-B-¥ [1] 114/18
[71 22/22 23/1 113/2
113/5 113/14 113/20 138/4
danger {1] 75/20
Daxby [2] 114/17 114/20
dark [2] 10/5 11/17

48/3 58/13 107/13

134/22 136/23

5/11 5/18

166/17
43/4
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dash [7] 27/16 28/4 29/20
30/3 30/7 30/13 30/19
date [6] 9/13 35/3 35/22
532/25 161/14 175/24
dey J12] 12/12 26/9 28/1
89/% 146/12 145/13 149/21
150719 151/12 152/19 162/13
176710
days [7] 47/21 114/10 152/20
152721 15374 175/6 175/17
dead [2]) 42717 42/21
dendline {1] 176/12
daal [1] 65/6
dealt [2] 115/11 133/14
DECEMBER [3] 1718 4/1 176714
DECEMBER 5 [1] 1/18
decide [4] 18/17 133/3 168/6
175715
decided [2] 17/21 19/22
dedides [1] 136/1
deeision [5] 48/4 133/23
134/6 160/19 160/25
Daclaratiom [5] 27/12 32/15
79713 121/15 165/4
Declazations [l1] 53/3
deep [1] 150/9
defund [1] 131/20
defendant [40] 1/11 1/23
11/20 12/6 12719 17/9 19/2
34/15 34/18 36/10 38/17
38/22 44715 9171 9273 92/6
$7/15 97/18 105/5 106/20
107/24 111/4 124/9 124710
136/3 168/4 168/14 169/20
171/2 171711 172/2 172719
172/20 172/21 172/25 173/7
173/13 174/3 174/4 174/19
defendant's [3] 3/4 23/8
167/23
dafensa [21] 6/12 22/16 23/3
30/1B 44711 47/2 32/9 52/11
54/20 87/14 B7/16 87/20
102/2 113/13 130/18 130/19
186/3 159/17 160/% 170/17
171/1%
Dafansa's [1]
dafinitely [3]
152/20
definition [1] 120/7
deliberate [1] 134/15
demand 12] 47/18 47722
demsancr [1] 162/16
deny [1] 89/2
Dapartment [2] 95/23 137/2
rtmént's [1] 115/2
depénding {11 128/23
» [B] 84/24 92/11
112/20 128/6 144/10
depict [2] 30/7 30/13
depictign [2] 45/19 109/24
Peputy [1]1 1/21
Dezzick 1:1; 88/14 56/1%
56/16 56/17 S6/18 58/12
58/17 59/9 €0/12 61/5 62/9
dasaribe [4] 10/14 11/15
3579 44/20
Desoription [1] 3/2
despite [3] 122/19 122/24

13/9
128/13 149/3

140/%

dataat [4] 34/22 36/18 98/4
9876

detected [8] 34/21 98/2 98/9

98/24 99/1 99/3
Datentien [17} 44/18 91/14

106/1 106/8 11671 11&/19
140/18 140723 14171 141/6
141/9 141/17 14272 176/5
174/7 174/14 174/18

determine [2] 119/8 162/15

detarmined [4] 36/10 36/18
66/8 168/4

determining [1] 33/18

did [215]

didn't [59] 6/1 13/19 16/20

17/11 20/8 37/17 3B/9 42/24
42/25 52/4 62/7 64/5 64/1%
64/15 64/18 66/5 66/11 66/13
70/3 81/17 81/20 81/21 B81/22
82/2 102/18 123713 130/16
132/21 134/18 135/6 135/§
137/19 142/3 14177 141710
141713 141/18 141/21 141724
142/1 145/21 154712 154/21
189/3 163/1 163722 183}22
163724 163/24 165/25 16677
166/7 16873 169/12 171/22
172719 172/20 172/21 174/17
die [1] 163/16
differsncs [1] 128/4
differant [13] 4/14 4/15
4/16 25724 34/4 47/9 57/21
84/2 106716 120/7 124720
161723 170/1
diffiamlt [1]
diffioulties [1]
dilemma 1] 1236/3
DIRE [1] 117/16
dirmat [10] B8/3 25/11 '7/8
95/19 114/22 125/13 136/21
15175 153/21 154715
direction [1] 132/21
dizrectly [2] 159/7 168/22

175/24
73/12

disagree [2] 113/16 '132/5
disagrass {1] 78/14 .
discover [2] 167/20 167/22
discovezs [1] 163/4
digcovery [4] 4/16 23/14
85/20 86/1

discussed [2] 99/3 173/6

discussioh [3] 131/4 133/16
163/4
disk [3]
dismissed [1]

dispute [2]

dispuzted [1] 73/15

distance [6] 13/19 14/13
22/7 7173 120712 135/19

distrantion [1] 172/22

piskrict [8] 1/21 5/25 28/2
86/14 136/4 173/14

dive [1] 83/9

DLV [2] 79/5 165/4

DMV [2] 79/7 80/3

do [214]

poa [1] 80/2

dooument [20]) 48/5 49/1
52/12 55/13 T4/14 79/% 84/17

56/20 134/4 '134/11
131721
85/23 86/18

85/6 B5/10 86/22 67/24 88/2
88/9 B9/24 104/5 104/21
115721 117/5 119/1 125/10
dooumentation 2] 87/9
123716

dooumentad [5] 53/10 34/2%
55/3 75/11 122/22

documents [4] 79/16 79/25
86/13 156/13

doas [39] 4/19 2/22 €/13
23/22 28/13 31/8 40/17 42/3
46/11 49/5 49/9 58722 60718
63/19 65/1% 75/17 76/11
85/14 104/15 108/17 115/5
116/5 143/12 149/10 163/5
163/7 164/10 166/9 167/13
167/23 168/14 168/20 169/2
169/7 169/7 169/8 170/9
172/3 173/20

doagn't [18] 7/25 76/22
103/22 104/11 104/17 120/16
122/18 122/23 142/8 160/2
163/11 163/12 16%/10 167/18
167/19 167720 169/1 170/12

doing [24] 69721 75/22 70/4
78/6 78/17 79/4 719/16 971/1
97/18 111/8 115/3 121/7
122/8 122/13 127/18 132/14
144/2 14673 147/10 165/1
165/16 165/19 166/2 169/1

don't [144]

dona [30] 37/19 42/2 73/19
78/8 81/7 81/10 89/2 50/6
99/15 104/24 110/16 112/12
116/1 118/9 121710 122/15
122/19 122/20 122/23 124/22
126/24 130/5 132/24 134/16
1538/24 157/19 164/20 165/2
165/4 165/9

doors [1] 51/22

doubla [1] 138/7

doubled [1] 174/13

doubt [8] 115/8 128/17
172/15 17472 174/2 174/4
174/6 174/24

doubks [1] 62/4

down [42] 43/19 54/15 55/4
55/12 56/8 65/11 63/14 6€8/1
68/9 68/14 70/9 70/13 72/3
101/5 101/7 101/11 101/15
101/16 102/18 102/21 104/7
104/17 132/18 137/3 137/5
138/25 139/2 144/1 148/25
150/1 150/1 150/2 150/5
"163/10 163/24 164/2 164/7
166/18 166/25 169/21 170/4
174/6

downtown [1] 157/14

drank [2] 143/23 153/4

deaw [1] 93/24

drawing [1] 119/6

drink [21] 76/10 127/12
126/7 128/11 128/19 141/8
141/10 141/13 141/21 143/12
143/17 143/22 144/11 144/12
145/21 152/11 152/12 162/16
167/16 172720 174/17
dripking [21] 69/5 128/23
128/25 143/10 143/15 144719
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dz [1B] 146/9
146/22 146725 147/4 148/20
150/25 151/11 151/22 151/25
152/16 152/18 153/10 170/12
174/20 174/21

deinks [5] 143/24 144/2
144/5 145/15 170/14

drive [13] 10/11 19/4 53/13
53/16 51/24 132/10 145/18
145/21 148721 151721 181/24
153/7 1566/20

deiver [12] 11/24 12/6 12/15
32/12 32715 32/22 33/6 34/9
55/21 85721 72/8 112/z1

drivezr's [7] 19/2 57/25 58/3
59/17 80/24 72/20 72/23

deivers [2] 97/22 97/23

driving [15] 9/13 $/15 9/1%
12/19 17/6 17/8 22/1 106/6
130/1 150/2 155/15 166/13
166714 168/9 174/25

drove [1] 174/4

drugs [1] 13/6

drunk [13] 13/6 35/2 65/11
144/22 148/8 152/22 153/3
154/12 154/19 154/21 155/2
155/4 170/12

dey [1] 167/10

dual [1] 116/10

DUL [8] 7879 90/3 97/4 97/6
97/25 132/11 168/6 173/20

duly [5] 9/1 25/9 95/17
114/20 136/19

duxing [32] 10/11 29/22
33/19 42/25 65/15 66/6 72/4
B6/2 90/18 91/17 92/8 92/16
98/12 9B/19 99/21 100/2
100/17 101/17 105710 106/12
107/5 107/7 107713 108/5
110/25 111/19 124/5 125/19
163/24 169721 170/20 174/13

duties [1] 72/8

duty [4] 55/20 55/21 162/4
162/6

E~-350 [1] 9/16

each [12]1 8/21 25/5 37/18
38/25 38/25 9%2/11 95/8B
114/16 125716 138/15 173/23
173725

sarlier [1]1 26/5

ears [11 110/20

easiexr [2] 145/17 145/18

eat [B] 141/5 141/7 141/10
141/14 141724

edited [1] 134/17

Editorilalizing [1] 39/12

affect [2] 118/14 164/15

affaeatively [1] 42/10

effects [1] 155/14

elght [7] 39/7 82/21 91/11
147/19 163/14 163/16 163/17
either [5] 128/12 148/14
149/4 159/9 16579

element [1] 42/13

elevata [1] 1195/23

else [13] 6/11 24/3 32/2

32/11 35/4 35712 40/22 42/11
90/6 94/13 108721 120/19
170/13
enanating [4]
34/4 36/2
energency (1]
employed [4]
95/24 114/24
ampty [1] 76/1
enoouzaged [1] 98/15
end [2] 7/3 44/2
ended [7] 7/9 54/25 55/4
55/18 140/2 157/25 166/19
ends [1] 8/4
enforasment 1]
engine [1] 51/20
encugh [7] 5/2 5/4 101/4
120/8 136/10 167/17 1%72/13
antar [1] Al/17
entertain [2] 42/18 42/19%
entira [2] 108/9 135/S5
entitled [1] &/6
erzenaocus [1] 154/6
exrror [6] 43/19 43/20 44/6
108/23 124/5 128/13
esophageal [1] 14379

33/20 34/13

16/16
25713 95/21

1247

asophagus [1] 17i/8
aespecially [1] 168/23
E8Q 1] 1/23

agsantial [6] 61/19 75/Z21
80/11 80714 119/7 119/17

essentinlly [2] 42/2 §8/21

establish [1] 21/11

established [2] 21/6 28/3

establisbmant [1] 47/19

estimate [2] 15/8 15/9

at [1] 33/19

evaporate [1] 127/22

evan [16] 7/25 15/14 18/3
19/24 40/1 64/24 65/23 72/3
73/5 85/21 88/22 143/10
162/20 163/17 164/8 I71/53

event [3] 44/21 989/9 132/17

eventg [3] 26/14 58/24
161725

eventually [4]
23/11 5477

evar [7] 108/17 139/18
150/22 151/21 153/14 154/18
1558/3

avary [7] 90/3 116/9 120/7
126/2 148/1 152/19 162/13
everybody [1] 135/3
svaryons [1] 133/2
sverything [12] 44/20 66/10
98/20 101/7 124/13 125/19
135/18 139/1Z 144/1 156/1%9
167/14 16971

evidence [33] 3/9 6/9 7/3
7/8 7712 38711 41717 41i/21
42/3 42/9 42/20 43/9 43/10
43/13 4472 48/14 54/4 713/18
86/2 86/5 B7/19 109/15
117/15 124/4 124711 131/12
135/23 136/24 156/8 187/7
169/24 170720 170/25

svidentiazy [1] 53/13

exact [7] 4/21 16/23 18/18
21/5 118/2 120/6 157/21

14/11 20/14

axactly [9] 31/8 88/14 9%0/18
91/1 95/12 103/23 157/17
165/22 168/7

examination [25] 4/16 5/10
5/12 973 21/23 25711 50/13
77/9 B3/7 91/10 94/6 95/19
110/5 110/7 114/22 117/16
125/13 126/22 127/1 128/1
136/21 140/13 140/15 151/5
154/15 155/12 165/12 165/15
173 /2

examine [4] 5/11 5/18 48/7
1165/24

axamining [1]

oxceed [2] 108/17 108/20

exceadad [11 108/25

Exasllent [1] 25/19

except [1] 174/1%

axalude [1] 44/7

exoluslonazy [1]

Excuse [1] 153/1

exacuta [1] 74724

axhibit [33] 3/2 23/8 31/11
31716 31/17 32/22 33/4-45/8
45723 46/5 46/19 4771 48714
49/3 51/4 53/20 74/15 75/10
87/14 87/16 87/20 104/23 .
108/15 115/19 116/22 118722
119/10 125/7 129/21 130/%
130/10 130/11 173714

Exhibit 1 [1] 31/17

Exhibit & [2] 48/14 118/19

axhibited [2] 90/18 91/1

exbhibite [91 3/1 31/2 34/2
84/1 84/5 B7/23 128/1¢
129/23 173/11°

exit [1] 31/23

exited [4] 31/14 31/24 31/25
33/13

exitibg [2] 33/3 33/6

expactad [1] °'103/14

experience [6] 8&/5 27/1%
35/1 65/19 72/6 115/15

sxparienced [1] 168/23

expart [11] 47719 47/22
47/24 48/2 115/10 115/13
125/3 149/2 149/3 153/23
158/15

74/18

6/13

explain [3] 86/3 122/1
125/16
explained [1] 150/9

explanation [1]

extand [1] 172/6

oxtended [1] 172/17

axtra [11] 77/12 77/18 171/23
78/11 78/15 78/17 78/18
78/20 93/22 122711 164/24

extraordinaxy [1] 157/8

extramaly [1] 171/6

aye [1] 164/18

eyes {1] 101i/12

F

face [3]

faaial [1]

facing [1] 133/23

fact [20] 7/19 22/19 22/22
27/19 81711 %4715 1062/7
118/7 122719 122/24 123/8

174/18

12713 133/6 172/10
i2/712
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F B

fack.,, [9] 132/2 132/22
134/12 135/3 135/22 155/20
158/7 166/20 168/21

facts [3]1 73/16 160/21
161/14

fail [2] 82/19 131/22
failed [4] B1/14 82/15
105/24 168/17

failing [7] 71/18 71/21
169/18 169/1B 163/22 169/28
170/2

fails [2] 163/14 164/14

failure [2] 71/25 73/19
falr [B8] 10/5 45719 46/22
85/9 88710 105/23 109/24
157/9

fai=1y [8] 23/22 36/6 30/13
58/22 117/21

falling [2]

false [1]

falsealy [1]
familier [2] 116/8 118/16

family [1] 142725

Zax [B8] 14/2 50/S 68/3 70/12
86/7 117/9 151/4 152/2

fast [6] 15/9 15/10 47/13
59/22 6079 62/23 .

fault [3] 33718 112/19
167/19

fear [1]

foatures [1]1 12/12

februaxy [1] 116/15

1 18%th [1]1 116/15

feel [B] 140/1 144722 148/5
148/24 14B/24 134/12 154/21
155/14

feeling [1] 148/22

feet [3] 120/13 120/13
12i/18

felonies [1] 132/18

falony [13] 5/19 5/24 6/4
131/19 131/19 131/21 132/6
132/17 132/22 133/3 133/14
133/18 136/4

felt [2] 148/6 155/4

famale [2] 138/5 165/23
fender [1]1 112/16
fender-Bander [1] 112/16
fow [7] 10/21 46/7 65/8
61/10 147/12 157/2 173/1

£ield [58] 7/13 7/21 33/5
35/6 35711 33/16 35/20 35/25
36/3 3674 36/13 36/15 36/22
36/24 37/2 37/15 37/18 37/21
39/16 39/24 41/7 80/24 54/21
58/24 64/5 64/9 64/16 64/21
66/12 67/19 68/5 £8/6 §3/23
83/15 96/5 98/11 9%/7 93/8
99712 99/14 99/21 100/2
100/17 103715 105/24 162/12
163/6 163/10 165/7 166/21
167/12 167/12 167/24 168/13
168/22 169/6 169/25 170/2

Fiftssn [5] 18/22 75/19
106724 162/18 162720

fifen [1] 175/10

fight [1] 65/14

fighta [1] 65/12

65/11 65/14
18/6
119/23

132/5

figure [1] 115/9

filed [1] 47/1B

£111 [8] 44/25 79/5 79/10
79/13 118/17 119712

filled [8] 45/15 75/2 85/10
86/10 BS/6
£illing 131
£111s 1] 55710

fipally [1] 150/5

find [2] 7/15 7/20

finding [31 7/3 B8/7 167/4

fine [16] 4/15 4/17 €/16
34/5 38719 39/2 43721 61/10
109/7 116725 120/14 133/21
148/€ 175/18 178/20 176/13

finish [21 79/22 134/11

first [32] &/24 B/A B/20 9/1
25/4 25/% 31/14 35/24 39/%
49713 49/31 50/6 52/16 52/17
66/4 77/6 81/15 91/16 95/7
95717 114/15 114/20 122/2%
123722 1356/19 146/18 161/4
167/22 168715 168/18 173/¢
173/16

five [16] 31/25 65/21 71/6
110/10 110/1S 110/16 1146/17
120/13 121/18 122/20 144/9
144715 144/16 147/15 158/14
165710

fladged [2] 16%/6 169/6

flip (1] 30/10

follow [6] 11/6 11/8 20/20
68/24 118/B 132/16

follow-up [11 20/20

79/24 '90/4 101/1

followed [4] 14/17 18/21
124/12 124/17

following [4] BOG/1D 80/13
187/25 164710

follows IB] 9/1 23/9 95/1%
114720 136/19

food [1]1 144/1

foot [2] '72/3 163724 164/2

footage [9] 28/25 29/16
29717 29/18 29/20 30/3 30/14
84/8 134/5

foroa [2]

forced [1] 132/25

Foxd [1] 9/16

foreign [1] 120/10

forenslc [3] 114725 114/25
115/13%

foransics [1] 115/2

forever 1] 133/1

form [5] 64/24 7977 80/3
89/6 89/13

formalived [1] 101/24

Formally [1] 130/18

foxth 2] 23/22 40/13

forward [131° 14/13 14/14
59/8 61/3 62/10 62/13 62/24
63725 67/2 67/17 69/10 133/9
170/6

found [3] 6/2 11/14 B4/16

foundation [B] 27/22 28/2
42/1 102/6 152/24

four [11] 16/12 39/9'95/23
96/1 110/15 110/16 110/16
122720 138/1 139715 165/9

frankly [1] 133/14

118/14 164/15

free [3] '24/10 24/17 94/16
frash [2] 12B/10 128/18
front [28] 12/6 13/3 14/3
14723 15/4 15710 15/19% 16/25
25721 29/25 30/2 37/20 43/22
8977 9279 113/3 113/5 11376
113/7 120/15 120/15 149/9
149710 145/12 150/10

FST [63 86/23 8B/12 i01/2
101725 130/5 169/6

rsTa [B] 66/6 102/9 102/12
'105/2 135/18

full [5] 169/6 16976 172/1%
172/16 177/3

full-fladged [2] 169/6 163/6
fun [2] 76/23 122/12

funotioning [1] 164/5

functiens [1] 154/10

fuxthax [16] 21/18 24/6 24/9
50/10 80/16 83/2 94/1 11073
113/25 126/15 127/23 129/6
14p0/11 135/8 155/23 168/6

furthaest [1] 1112/9

future [1] 86/1&

-R-0-1~L [1]
gap [1] 1653/21
gave [4] 20/13 71/18 71/21
73/18
gaze [4]
168/3
genarally [3]
157/2%
genszation [1] 117/22
gentlemen [1] &1/23
gecgraphically [1] 26/17
get [36] 13/16 16/20 16/21
17/13 1872 5172 54/2 '57/24
58/2 58/3 66/9 67/9 69/4
T0/25 73/21 14/1 16/% 84/20
93/11 103/17 108/21 110/24
110/25 11143 '111/8 '111/19
112/1% 1158/11 115717 117/12
120/18 131 /21 136/8 136/8
143/12 145/3 145/5 143/13
145722 147[23 148/13 149/10
152/21 153/3 153/7 158/20
166/20 166/24 166/25 167715
167/17 169713 171/1 175719
176/3 176/11
gets [7] 5/18 67/21 76/18
B9/18 147/24 157725 170/4
getting [6] 14/15 33/18
151/14 165/17 166/19 173/5
give [17] B/16 20/6 24/24
47/13 60/24 62/14 12/11
80/17 95/3 104/24 114/1i0
120/6 156/23 157/1 175/16
175/19 176/6

25/6

39/4 69/22 163/15
91/16 96/25

given [4] 39/1C 39/16 31/6é
1348/7

glves [1] 165/12

giving [1] 26/8

go [78]

God. [4] B/17 25/1 95/4
114/12 .

goas [B] 16/6 134/11 13%/2

158/11 162/24
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(]

going [61]

gone [4] 14/16 50/15 148/9
148/12

good [4] 18/20 B1/25 125/12
164/9

goodness [1] 26/4

got [43] 7/10 10/3 12/9 14/5

16/17 1749 17/18 20/2 43/3
44/19% 48/21 %0/2 50/5 55/24
57/9 62/22 €3/17 96/19 106/7
115/14 122/5 130719 132/17
135/20 135/23 137/9 138/7
140/17 141711 147/7 147/20
149/14 149/21 157718 159/24
159/25% 160/3 162/7 163/17
165/23 166/6 166/12 166/12
166/14 171/13 171721 173/9
174/5 174720
Gotta [1] 164/17
grmy [31 11/18 34/13 $7/13
great [1] 81/20
green [2] 14/12 14/21
Groll [S51] 7/13 8/3 8/5
24719 25/6 28/9 25/13 28/14
38/18% 51/6 61/14 93/2 96/11
96/13 96/22 96/24 96/25 98/1
98/8 99710 99/18 99/20 100/5
100/12 160/17 100/24 101/1
102/16 102/21 105/1 105/5
106/10 106714 10B/8 137/13
137/14 137/16 137/20 138/12
139/13 138/17 139/11 135/11
139717 139718 167/22 168/5
168719 169/19 173/3 17374
Groll's [41 7/23 98713 102/4
103/18
group [1] 42/18
guaas [B] 64/15 &9/2 75/24
87/21 107/10
guide [11 6&8/7
gulley 4] 7/4 876 131/22
16774
guy [8] 13/6 63/17 76/21
150/4 150/7 15078 157/25
156718
guys [20] 15/1% 1678 16/9
18/22 19/8 35/11 64/23 65/24
96/16 106/7 106/15 111/19
133/22 138/14 149/16 149/21
160/13 166728 178/14 176/19

had 1721

hadn't [3]

hair [2] 25/24 26/2

bal? [6] 19/24 65/6 65/9

103/16 115/4 163/3

halluay [1] 139/1

hand [11] 8/13 16/19 11/4
73/23 94/24 9571 114/8
128/20 1259/22 136/17 154/6

handouffed [1] 137/8

handecuffs [6] 40/18 40/20
138/5 13877 138/8 165/24

handed [3] 27/14 51/5 60/24
74713 84/11

handing [2]

handle [1]

14/15 14/25 148/7

55/17 128/17
133/3

handled [1] 5/24

HANEY [1] 1/10

hang [1i] 47/12 57/7 59/10
60/14-60/22 63/5 75/3 718/20
82/10 138/14 160/6

happen [7] 21/3 92/5 107/12
145/24 160/3 166/7 169/9

) [20] 10/15 14/8

15/25 21/6 33/15 83/17 8s8/e
124/8 132/25 137/6 137/15
137/18 13B/2 146/2 153/6
165/23 171/1. 172/15 172/1%
11372

happaning [5] 92/2 92/%
107/24 109/2 127/20

bappans [S] 91/24 93/20
13473 142/19 173/5

happier [1] 157/11

happy [6] 5/10 38/11 44/1
44/% 136/5 175/24

hard [4] 36/6 83/24 85/19
166/1

bas [49] 6/5 7/5 28/3 29/1
€7/19 51/6 81/3 83/21 103/25
104/21 118/14 118/19 123/1
123/3 123/4 123/18 124/41
126/7 127/4 127/4 130/20
131/19 132/24 132/25 13372
133/16 135/5 136/4 136/9
15p/22 150/24 151/11 151/17
151/17 151/21 153/19 154/5
156/11 156/13 161/23 163719
164715 167/11 167/15 168/9
170/11 171/6 172/9 173/22

heen't [2] 11/8 156/1D

bave [244]

haven't [8] 4/11 4/18 578
43/3 50/15 50/18 65/12
129717

having [11] 9/1 25/9 56/7
73/11 90/24 95/17 113/19
114/20 136/19 147/12 1€71/16

he [272]
he'd [11 104/2
he's [35] 6/7 11/7 19/18

24/13 32718 35/13 42/4 4245
48/6 55/22 59/17 61/18 §9/20
70/17 75/4 88/21 94/16 97/12
97713 100/12 122719 132/3
150728 151/1 151716 153/25
16579 167/17 167721 168/16
169/1 171/4 174742 175/3
17575

head [2]

heading [4]
10/19

hear [8] 4721 44/5 120/8%
169/12 172/13

board [5] 4/18 5/12 124/14
169716 170721

hearing {10] 4/8 41/24 43/24
86/2 86/13 87/6 87/13 88/B
133/11 133/16

hearsay [3]) 59/25 88/18
103/13

heart [1] 115/11

heal [6] 71/13 71/16 82/2
82/25 163/12 164/2

bajght [1] 12/12

38/21 136/7
9/22 3/23 10/17

halp [8] 8/17 24/2% 27/3
49717 95/4 101/25 103/6
114/11

BENDERSON [31] 1/4 4/1 9/7
9/10 25/15 35710 44/18 48/21
91/14 95/23 106/1 106/7
116/1 116/19 117/23 137/2
137/24 139/24 140/18 140/22
140/2% 141/6 141/9 141717
142/1 157/14 167/11 170/4
174/7 174714 174/17

har (4] 115/8 115/9 176/6
176/9

hexe [52] 7/14 B/3 6/12 9/8
13/6 22713 24/14 25/16 25/18
26/10 26/13 3274 34/9 46/6
47/24 54717 57710 59/3 6578
6779 71/1% 75/10 80/22 81/6
90/11 90/14 92/3 9276 94/16
96/14 111/12 117/23 118/21
123/22 131/20 131r/21 13271
132/4 132/22 13675 157/14
158/16 160/3 161/9 166/12
167/14 168/24 1€5/5 173/25
17472 174/4 17675

hexe's [1] 159/25

hey [3] 5/7 36/3 167/25

HGN [7]1 6672 8177 163/7
164/5 169/3 169/3 169/7

high,[4] 80/7 128/12 129/2
171/6
higher [9] 61/4 111/25 127/5

127/10 127/14 127716 128/8
128/10 128/23

highly [1] 128/17

him [103]

himself [4] 99/20 104/18
131/20 172/25

his [109]

history [1] 170/12

hit [6] 22/10 59/23 95/14
155/17 157718 176/9

hold [4] 5715 5/16 32/7
48/13

holidays [1] 176/5

hema [11] 9/22 10/11 144/3
145/2 145/3 145/16 147/18
147/20 148/4 148/23 151/2

honast [1] 168/1

honastly [3] 69/4 84/23%
128/6

honked [4] 14/16 14/20 14/2S
15/3

Honor [69]

HONORABIE [2] 1/16 136/11

hopa [2] 81/1 131/13

105/18
39/4 69722

hopping [1]
hozisontal [4]
168/14 165/3

horn [4] 14/16 14/20 14/23
1574
hour [18] 7/11 15/13 19/24

22/14 22723 2371 42/4 50/8
62/21 93/3 93/5 135/22
156/25 138/2 158/5% 158/21
163/3 173/9
hour's' [3]
160/15
hours [39]

134/4 135/13
7/11 7/18 7/18
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hourn..., [36] 41/16 41/22
42/2 4279 42713 42/19 43/3
43/5 43/7 43/14 4977 49/23
50/1 50/4 93/11 93/13 93/18
93721 158/22 160/1 160/3
160/24 16171 161/1 151/3
161/7 161/22 162/3 187/7
273/17 173/19 173/21 173/22
17477 174711 174/22

house [8] 9/23 144/1 145/12
145717 183/12

how [98]

hewever [2] 4375 171/9

H8G [1]1 16%/2

huh [3] 98/25 108710 147/11

hundrad [1] 112/1

Byundai [1] 12/22

I

I°d [9] 64/1 85/16 109/X4
132/7 132/11 145/15 157/1
157/2 162/15%

I'll [14] 5/5 5724 24/20
28/4 34/6 44/5 48/4 60/6
67/10 104/9 104/15 125/4
131/6 158/17

I'm [137]

I'va [13] 27/16¢ 32/21 57/9
63/17 73/19 115/7 130/19
132/5 135/20 141/11 143/11
160/25 175/10

I.T [4] 56/17 56/18 58/12
59/8
idea [3] 18/21 133/15 135/10

identification [13] 11i/20
22717 23/4 23/17 34/15 52/9
52712 54720 97/1% 104/23
109/21 113/13 130/19
idantified [1] 11/8
identify [4] 321/11 34/12
52714 97/11
identifying [11
IDs [1] '33/1B
i [172)
illagal [3]
132/10
1lluskrata [1] 122/4
imagine [3] 5/25 11/23 76/16
immediate [1] 15/12
immediately [2] 14/17 39/18
impaired [2] 42/5 43/8B
impajrment’ [3] 43/9 -43/11
132/9
impeached [1]
impeachment [1]
imply [1] 121/9
impoxtant [2] 54/13 156/25
importantly [1] 174/8
imposed [2] 72/B 16274
impossible [1] 174/13
ioproper [1] 83/l
in [2080]
inaccuracies [1]
inagourate [1] 124/18
inadmissible [1] 135/8
inahes [1] 105/17
ineident 1] 32/20
include [1] 87/24

60/15

18/24 17/1

87/17
87/25

89/23

inconsistenay [I] 6/2
inconsistent [21 60/4 18695/25
incorpoxataed [1] 133/1
incorrect [1] 160/8
inorease [1] 128/4
incredibly [2] 129/2 170/11
indead [2] 4271 84717
indefinitely [1] 175/9
indapendent [3] 100/5 104/11
111./16
independently [1] 103/3
INDEX [1] 3/1
indicate [1]
indicated [1]
indicates [2}
indications 1]
indigators [1]
individnal [2]
indulgence [3]
130/16
infer [1] 159/14
influsnce [7] 7/7 7/16 8/1
166/15 167/21 168/10 168/19
informal [1] B3/22
information [10) 43/3 43/4
56/8 61/19 72/12 B5/7 124/24
124724 164/3 164/11
informed [1] 98B/9
initial [3] 97/3 169/2 1€9/3
initially [5]1 33/16 9%8/5
98/6 158/13 168/2
injuries [1] 72/11
inputted [1] 125/25
insighte [1] 100/13
instaad [1] 94/11
instructed [2] 74/23 119/12
instrument [5] 116/9 116/10
126/2 126/6 128/12
insufficlent [1] 42/1
inguranae [7] 33/18 57/25
58/4 S8/7 72/11 72/22 1571/21
intend J1] 131/11
intention [1] 135/11
intentionally [1] 70/14
intentions [1] 111/3
intently [1] 77/15
interaction [1] 73/4
intarest [1] 131/14
interested [1] 56/23
interfexs [1] 119/21
interzupt [1] 158/23
interrupted (11 174/9
interxupting [1] 161/16
intersection [7] 10/18 16/7
16/9 16/13 150/8 150/13
174/5
intezwal [1]
intimidating [1]
into [68]
intoxicated [7] 62/2 &3/9
6672 13271 132/4 140/1
1790/11
intoxication [7] 42/20 42/23
167/7 165/5 171/6 173/19
174725
Intoxilyzer [32] 44/22 44/24
45720 46/11 46/11 47/5 49%/%
49711 74/4 7477 T4/24 9279
92/15 93/14 106/15 106/17

124/7
131/3
125717 170/1
169/4
l68/18
167/14 170/11
41/8 92/21

120/22
172/11

108/22 109/9 109/12 109/22
11:/4 116/4 116717 116/18B
117719 119711 124715 126/1
154/18 172/24 17372 173/e
introduced [3] 128/19 129/1
129/1
inure 2] 135/9 135/10
intvestigate [3] 60/2 168/6
168/11
invastigatad [1] 33/22
investigating [l] 61/15
investigation [12] 57/24
97/2 97/4 97/5 97/25 98/2
98/13 99/4 99/6 162/24 168/7
168/24
investigations [2]
112/14
invitation [2]
invoka 1] 6/13
involved [4] 10/12 40/5
97/20 1714/22
irrasponsibla [1]
is [378]
isn't [6] 42/1D 55/20 58/11
65/3 B6/19 120/24
issue [91 7/17 43/23 44/1
123/9 136/3 156/25 160/14
170719 174/9
issuas [8] 72/24 123722 '
135717 135/22 136/11
it (42T7]
it'1l [2]
it's [92]
its [4]
124/3
itself [2]

J

112/13
156/23 167/5

167/15

11/21 130/17
42/22 88/17 123/23

126/7 158/8

J.p.'s [1]
Jacket 1] 34/13

Jall [7) 74/6 83/22 137/3
137/5 137724 139744 166/25

Januvary [4] ‘175/22 176/7
176/17 176/18

January- 30th [11 175/22

January 6th [1] 176/18

job {1] 122/24

Judge [21] 4/24 25/22 3476
42712 43/11 43/18 44/9 48/12
67/8 69/% 85/19 102/3 103/12
122/7 130/20 136/12 137/6
157/7 157/17 163/12 175/18
July [2] 47/22 95/28

Jump [2] 8/12 24/21

June [1] 47/22

Jusy [2] 6/4 134/13

Just [111]

JUSTICE [2]
JUATICE'S [1}

kaop [10] 73725 88/1 88/2
91/5 93716 122710 142/17
164/17 168712 175/12

kaeping [2] 76/12 76/17

keaeps [1] 150/4

key [1} 170/16

kick [1] 63/1%

kid [4] 147/23 147/25 148/9

157/14

1/17 133/2
1/4
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kid... [1]

xid's [1]

kids {1] 166/2

killing [1] 138/6

kind [19] 9/15 12/21 18/10
19/18 26/19 40/13 64/17 6977
92/11 103/9 116/3 120/11
124/5 126/24 133/9 133/24
137/10 142/18 172/21

knew [3] 12/14 43/22 153/10

know [84]

knowing [1] 145/15

knowledge [1] 55/16

koown [1] 81/10

knows [1] 163/13

149/5
122/24

L

L~A-N-% [1] 114/18

labozatery [1] 115/2

laid [2] 28/2 102/3
lane [20] 10/1B 10/20 10/21
13/4 13/5 13/10 13/12 13/17
13/17 14/5 16/5 16/6 16/11
16/11 17/5 17/6 11/7 11/8
17/22 150/9

lanes [1] 10/22

Lans [1B8] 74/21 74/23 75/7
80/5 80/10 114/6 114/17
114720 114724 115/7 117/14
123/3 123/15 123/18 127/3
164/8 166/9 170/22

lapse {1] 112/10

laptep [3] 67/8 80/20 81/3

Las [21 115/1 133/2

last [20] B/20 25/4 34/18
38/1 38/13 43/19 43/25 65/9
86/2 B7/B 88/8 %0/10 90/13
$5/7 108/15 110/10 114/5
114715 117/22 129/21

late [4] 143/25 144/21 148/2
147724
later [7] 11/14 12/18 43/1

77/1 98/7 160/1i4 161/14
[2] 122/16 165/3

law [20] 8/17 41/25 43/25
T2/6 2/9 12/14 11B/14
119/13 123/4 124/6 130/23
132/13 133/20 155/21 162/4
182/5 162/8 164715 164/15
173717

lawyers [1] 42/19

lay [2] 27/22 102/6

lead [1] B86/21

Leading [1] 12/1

leads [1] 143/2

leaning [1] 18/3

leazn [1] 12/5

lenzned [41 12/18 130/22
156478 164/9

least [5] 11/3 13/2 14/6
21/17 22/6

leava [2] 48/15 121/1%

left [1B] 10/21 13/4 16/8
16/5 1774 1777 171/22 21/15
44714 87/6 113/18 125/20
137/19 137720 137/22
left=hand [2] 17/4 125/20
leg [11] 39/8 71/22 72/1

72/4 101/20 102/13 105/15
163725 166724 165/8 169/21

legal [1] 170/10

legally [1] 131/24

legged [2] 169/1% 169/21

legislative [1] 132/21

lagislature [1] 132/24

legislature's [1] 42/21

logitimate [1] 172/14

length [6] 14/6 76/12 77/15
108/14 120711 139/19

langths f4] 11/3 13/3 13/13
16/12

lengths' [1] 22/7

less [8] 35/10 40/10 115/7
116710 132711 147714 162/25
173/16

let [45] 9/1 5/10 5/24 5/2%
6/15 28/4 44/3 51/17 51/24
55/17 57/23 59/8 60/6 61/3
62/12 63/1 63/6 65/15 &6/21
67/16 67/20 6€7/22 68/3 73713
75/1 19/20 82/9 B84/14 53/9
103/8 104/9 104710 104/15
104/19% 107/6 111/22 112/1Q
117/14 125/4 131723 154711
158/18 159/20 160/6 161/11

let:'s [26] 5/6 5/7 8/8 11/¥
29/2 51/9 51/9 56/25 57/11
63/5 63/11 6474 67/9 73/25
B0/25 83/9 85/22 95/11 102/6
115/17 117/10 136/16 151/18
162712 162/17 175/20

lettar [2] 42/18 42/21

letting [1] 160/13

level (4] 132/10 170/14
173/8 174/13

lovelheadad [1] 153/6

levals [2] 171/6 174/19

lisbility [5] 7/5 42/10
132/1 157/19% 166/13

license [7] 57/25 58/3 58/6
59/18 60/24 T2/20 712/23

1ifa [1] 143/11

light [14] 1i0/19 10/22 10/23
12/16 14/17 14/7 14710 14711
14/12 14/21 150/14 156/18
166/16 166/19

lights [2] 15/21 51/18

like [49] 6/13 11/11 13/10
34/24 49710 56/20 63/2 64/1
70/16 83/10 85/16 87/19 90/7
98/12 107/12 108/14 121/18
122/23 124/10 132/21 136/7
137/9 13971 139/3 142/17
143/21 145/16 146/6 147/16
148/6 148/22 149/6 150/4
130/8 150/7 153/9 1%3/10
154/1 154/7 154/8 156/20
156/20 1586/21 15%7/1 157/2
157/13 158717 167/24 176716
liksly [3] 60/3 89/1 173/1

linmb [1] 68/7

limit [1] 170/10

limited [1] 134/9

line [21] 17/2% 7/25 13/5
13/14 42/28 52/17 66/19
66/19 66/22 T0/6 T1/13 81/21
81/22 82/24 85/23 90/24

125715 151/14 156/23 163/12
164/1

lined 1) 10/20

link [1] 143/3

fiquor [B] 64/10 64/2% 65/24
13/5 128/24 163/1 164/6
166/22

Tisa [3] 1/25 177/6 177/7

list [2] 82/22 165/3

listen .J1] 149/19

listening [1] 17/1
literally [6] 39/2 103/1%
145/16 146/1 163/25 167/2

litigate [1] 174/8

little [18] 11/7 29/2 55/5
63/6 67/8 76/18 B83/11 91/13
96/1 102/6 102/8 139/3
141/12 142/15 161/18 165/17
170/6 171/24

live [2] 9/6 163/1%

loostion [1] 120/7

long [20] 6716 17/3 19/12
19714 19719 19/23 19/25 20/3
35/1 €2/21 65/4 710/23 95/24
106/22 107/2 115/3 120/16
138/4 148/20 170/19

longar [7] 71/4 92/22 106/25
110/21 124/6 138/9 171/25

lock [18] 16/21 44/1 44/4
49/1 50/20 84/4 85/24 104/24
122/23 132/7 132711 138/20
136/5 136/7 158/3 158/11
158/17 162/17

looked [4] 21/2 30/7 50/18
73/20
looking [20] 16/16 16/22

17717 21/1 2772 29/8 31/12
48/24 49/3 49/18 53723 84/9
84/17 101/24 103/5 10776
117/5 150/11 162/22 167/13
looks [3] 31/8 83710 87/19
lost [1] 124/8
lot [24] 17/24 1B/19 18/20
18/23 18724 19/4 19/8 15/20
19/23 20/2 21715 25724 76/22
78/10 118/5 144/5 144/7
144/9 144/15 146/1 14976
152/17 174/6 17574

loud [1] 113/22

low [1] 164/4

lying [3] 171711 171/15
171716

M

mp'am [99]

madhina [14] 47/20 116/3

116/7 119/8 118722 123/8
123/9 123/19 139/7 149/3
153/23 153/24 153/25 16477

mackine's [1] 123/17

Madam [4] 51/2 32/4 53/18
86/10

mace [13] 42/6 42/20 47/7
130/20 130/21 133/22 138/20
1580/3 159/14 160/25 174/6
174721

magia 1] 165/11

main [2] 44721 64/14

maintain [2] 105/19 169/23
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maintenance 1] 12674

major [2] 142/21 172/21

majority [2] 118/6 139/22

maka [32] 4/19 4/22 6/4 15/2
30/11 31720 60/18 76/7 76/8
76712 681/11 91/21 $3/17
104719 111/24 121/22 122/4
125/1 125/4 127/10 130/23
134/6 138/12 136/8 136/8
157/2 158/15 158/18 159/10
A6B/25 170723 173/4

makes [1] 157/10

making [10] 6/14 74/15 75/25
77/18 77/20 107/8 122/5
122/7 134/19 167/13

mandated [1] 11B/10

manner [1] 172/11

meny [18] 233/2 38/24 43/5
53/3 65/19 66/21 70/5 71/12
71/15 82/19 110/9 110/14
117/25 14475 147/16 147/17
170721 174/10

[March [251 9/10 9/20 26/14
26/18 52/2 5275 54/18 52/19
52/23 B5/12 96/3 96/9 9%6/16
118/23 116/14 126712 143/15
1437168 144720 146/10 146712
146717 146719 147/1 152/15

March 131 [1]1 147/1

March 1lth [6] 143/15 143/18
144720 146/10 146/17 146/19

Mazch 12 [1] 116/14

Mazch 12th [11] 9/10 26/14
26/15 52/5% 52/23 85/12 96/3
96/9 96/16 115723 126712

Maveh 13th [2] 52/18 52/19

maxk [3] 85/22 87/13 87/23
173/6 173/7

marked [28] 21/20 22/16
23716 29/19% 44/12 43/7 46/18
52/9 54/6 54/8 54/1% 84/1
84¢/20 87/5 87/15 87/20 88/1
88/3 104/21 104/22 109/14
109,20 $24/19 130/1 130/4

marking [1] 51/7

married [1] J115/6

matohiag [11 68/2

material [1] 55/12

math [1] 77/2

mathedatically [1] 127/8

Matt's [1] ©&/22

matter [4] 120/16 167/18
167/19 167/20

MATTHEW [6] 1/10 4/5 98/3

93/10 131/9 136/19

maw [2] 148717 148/17

maximom [1] 108/14

may [23] 11/19 27/6 27/9
31/17 41/10 45/4 46/6 52/8
53/18 5479 74/12 84/4 84/20
97714 113/11 115/19 128/25
128/25 130/7 131/4 13%/9
135/10 168/10

mayba [17]1 14/6 15/13 19/22
19/24 19/25 64/6 65/2 75/24
10278 109/1% 138/1 143/14
163/1 163/2 16676 171/3
178/20

me [88]

mean [20] 4/20 13/7 27/25
36/12 40/2 40/18 65/11 100/8
101/10 10471 109716 110/25
134/10 144/13 148/13 153/5
158/23 165/16 166/1 171/1

maanirxigful. [1] 62/4

weans [8] 62/20 116/11 132/9
14279 142713 157717 157/19
172,11

madia [1]

MELANTIE [1] 1/21

Malissa J1] 116/11

meamory [8] 51710 B2/14 82/23
90/14 163715 163/16 163716
165/21

63/17

mantien [3] 81/11 91/1d
150/4

mentioned [4] 11711 16/24
29/1 81/25

mazely [1] 43/4
Mstropolitan [1] 115/1
niec [1] 70/18
microphons [1] 141/12
middle [5] 117/6 117/8

125/15 125/18 125/21
might [13] 19/1 54/6 61/8
100/8 108/20 131/3 132/22
i61/25% 168/5 168719 170/13
170/18 17276
wmile [3] 23/1 158/2 153/%
miles [3] 15/13 23/14 22/23
military [1] 75/14
minimizing [1] 158/1
oinimum [3] 6/1 6/3 12175
minute [19] 44/23 63/1 £3/23
63/23 76/5 91/18 94/10
119716 120/22 120/24 122718
12473 124714 126/3 158/21
16578 173/2 173/6 173/7
minutes [B9] 7/1B 7/19 19/22
20/4 43/5 46/7 50/8 64/8
64/8 64/23 65/1B 65/18 €5/22
65/23 71/7 73/3 75/19 76/8
76/18 76/22 71/1 11712 11/16
77/23 78/12 T8/15 T8/17
78/18 78/21 92722 94/11
106/24 108718 108/20 108725
110/21 111712 120/25 121/3
121/6 121/8 122/3 122/11
122/13 126/6 131/6 139/19
162/18 162/21 163/3 164/24
165713 16675 171728 122/7
172/13 172/18 172/18 173/9
mirrer [1] 150/12
misdemeanox [8] 4/6 151/21
132/22 133/4 133710 133/12
133/1% 136/5
mnisdexesnors 1] 132/1%
mias [36] 6718 13/23 28/5
44/10 74721 94/23 75/7 80/5
B0/10 80/22 82/2 88/S 89/4
95/12 114/6 115/7 117/18
123/3 123715 123/18 12%8/%
125/8 127/3 132/20 132/24
133/13 133/19 151/10 161712
163/12 164/1 164/8 166/9
167/8 170/22 17674
missed [2] 38/24 71/16

|mismes [1]

82/25

mistajan [2] 171/17 171/19

modern T1] 81/3

NOLEN [46] 1/10 4/5 5/14 7/4
7/9 7710 7721 8/6 42/24
50/23 53/13 55/1 55/4 55/18
56/7 58/2 58/9 59/23 62/1
64/7 65/11 65/22 66/22 70/6
72/16 73/4 T6/1 T9/19% 79/2%
113/9 13173 13179 133/25
136/17 136/19 136/23 14277
151/11 157/24 158/20 161[2'5
162/19 165/20 165/22 167/3
178/3

Molen's [8] 7/23 22/3 22/1%
61/18 113/2 113/15 131714
175/8

mom [3) 148/14 148/15 148/17

rmoment [12] 52/21 53/6 59/%
61/12 61/15 B8i/s 98/23
102/25 111/17 13074 131/4
131/6

nomantarily [2]

moments [1]

months [2] 103/16 122/25

more [32] 5/10 10/21 14/6
20/4 22715 33/21 40/10 4677
81/3 B3/21 89/l 91/16 102/8
103/25 105/1 105/4 105/17
126/5 128714 147714 14B/11
152/24 158/4 158714 160/19
165/13 166/5 '168/23 168/24
170710 175/24 176/19

Mormovexr [1] 172/8

morning [10] 144/21 145/11
145/13 146/7 146/21. 146/23
14771 147/3 14778 147718

most [5] 679 15/13 153/¢
174/8 176/6

mostly [1] 20/9

mother [1] 6/22

motion [3] 117/15 124/18
134/19

mouth [29] 75/24 76/1 76/%
76/9 76/14 80/6 91/1% 107/10
108/5 111723 119/19 119/20
119/23 120/10 124/9 127/4
127/11 127/11 127714 127/21
128/3 128/6 128/13 128/15%
129/2 129/5 141/19 142/16
143/8

mouthpisce [1] 139/13

move [26] 13710 13/12 13/19
15/4 1576 18/22 19/19 19/22
23/3 30716 36/8 45/22 46/25
69/10 73/23 84/22 85/16
86/10 88/7 116/21 130/12
151/18 156/10 156/11 160/22
175724

moved [5] 18/24 19/15 99/4
129717 146/15

moving [4] 15/1 15/10 15/10
17723

Mr [551 7/8 7/23 9/5 42/15
43/15 47/16 47718 51/4 85/8
56/13 56/18 57/8 58/13 60/12
60/21 6€0/22 62/12 62/15
62/16 62/25 63/9 6€3/24 67723
73/11 13/23 79/25 8671 B6/¢

48/18 63/20
173712
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[me... [27] 87/15 88/15 94/3
94713 100720 103711 103712
117/14 118/24 126/18 126/23
130/6 130/8 130/11 130/18
131/14 136/17 136/23 156/9
157/13 158718 158/24 15%/21
165/22 171/1B 175/3 175/7

¥xr. [95]

Mr. Matthew [1] 98/3

M. Molen [3B)] 5/%d4 7/9 7/10
7/21 B/6 42/24 50/29 33/13
55/1 §5/4 33/18 56/7 58/2
S8/9 5%/23 62/1 64/7 65/11
65/22 66/22 70/6 72716 13/4
7871 79719 113/9 131/3
133725 142/7 151/11 157/24
158/2¢ 161/25 165/20 167/3

Mr. Molen's [B] 22/3 22/19
61/18 113/2 113/138

Mr. Musller [35] 4/17 5/9
7/1 42/11 45/10 48/11 54/6
57/1 63/18 69/21 74/16 75/5
79/22 80718 B2/12 B83/Z3
85724 B6/15 91/11 110/4
124/25 125/4 128715 181/1
131/11 155/10 156/2 156/18
160721 16171 161/7 161710
161/18 171/20 176/3

Mr. Smith {171 21/2% 24/16
54/2 54/22 54/25 55/4 55/10
55/17 56/7 59/22 60/9 61/21
140/2 155717 158/1 158/13
159/3

Mr. Smith's [2] 53/19 58/6

M8 [11] 46/6 48/8 6€3/2 &3/10
86721 H7/17 114/24 159/19
160/9 160/16 167/9

M8@ [1] 165/2

mach [17] 15/15 71/4 79/2
81/3 81/4 128/3 128/8 128710
143/17 143/20 143/22 143/23
157/22 158/3 162/16 167/16
178/3

HOUELLER ['76]

Moeller's [1]

multiple [1] 169/10

Munidipal [1] 132/23

masia [1] 149/20

must [2] 13/15 118/3

my [87]

myself [2]

N-E-L~8-0-N [11 95/10

NAC [1] 118/11

name [9] 7/13 8/20 25/4 35/7
56/13 91/11 95/7 114/158

86/1

13/9 116/11

114717

narrative [3] 11/7 18/6
T0/12

near [2] 16/3 144/1

neceagazrily [1] &7/25

neck [3] 16/19 16/20 17/2

need [20] 4/10 4/18 4/20
21/20 38/6 38/12 34/7 68/3
72710 73/14 13721 87/22
868/20 95/14 113/22 120/21
138/14 161/10 166/5 176/19

nesdad [2] 66/6 78/8

needs [5] 122/15 162/10
185/2 165/4 165/5

nagligent [1] 132/9

nedther [2] 53/15 61/23

Nelsaon [20] 35/8 39/24 4072
40/3 40/5 40/25 94/22 95/9
98717 95/21 100/16 102/4
124715 137/13 137/21 raa/1a
139718 163/23 168/3 169/22

NEVADA [10]) 1/5 1/7 4/1 9/%
25/16 117/24 118/12 118/17
164/11 164/1%

never [5] 17/11 17/18 17/19
171/15 1711/15

new [2] 38/11 132/19

neweax [1] 168/25

next [15] 13/12 13/23 18/7
24/18 23/15 36/8 37/6 40/15
57/2 85/23 94/21 9%9/2 99/5
106/15 124/23

night [3] 140/4 144/16 146/3

nine [3]1 47/3 115/4 122/25

ninekteen [1] 61/1

ne {130]

nobody [3]
172/9

non [2) 16/16 75/14

non-apsrgency [1] 16/16

non-militaszy [1] 75/14

nona [l] 165/24

Ronetheless [1]

nozmal [2]

notmally [3]
15377

nosa [1]

not [182]

noted [2] 24/1 42/6

nothing [25] B/17 24/6 24/9
24/25 33/25 42/7 50/10 54/5
76/1 76/7 80/16 83/2 94/1
95/4 110/2 114711 124/7
126/15 127/23 125/6 140711
155/8 155/23 157/10 172/18

notiocad [8] 11/2 12/10 12/24
13/2 13/158

notified [1]

now [79]

NRS [1] 47/13

mupber [23] 5/21 16/17 16/21
16/22 17/18 31/16 53/5 73/19
83/} 86/20 103/12 103/13
103/17 112/12 116/5 116/6
118/2 123710 123/11 124/20
132/17 135724 15779

numbers [2] 117/6 123/9

nystagmus [4] 39/4 69722
168715 165%/3

o

a'aleck [2] 146/25 147/8

oath [1] 52/22

object [12] 27/20 30/24
41/14 85/1¢ 88/17 100/3
102/2 103/20 120710 121/24

162/19 170/23

122/21
37/19 124/13
145/22 149/16

172/8

47/21

123/7 17T1/14

objecting [3] 34/3 86/6
15177

cbjaction [39] 11/4 12/1

13/21 18/5 19/16 20/17 21/8
23/5 30/18 30/23 33/25 34/6
35/12 39/13 42/6 86/1 41/6
47/7 47/9 48/10 59724 867158
BB/15 93/7 100/9 1D0/11
103/11 109/4 121711 121/23
133/20 142/23 151/4 182/3
182/9 152/23 153/20 134/14
138/6

objective (1)

ckjects [3]

obligated [1]

obligation [1]

observation [61]

ohservations [2) 6B/12
169/17

chsarva [b] 91/7 99/11 93/14
101/1 101/4 107/20 109/9
169/10 172/14

obgerved [A] 68/10 101/17
101/18 101/19 102/15 109/3
103/22 104/14

cbserving [4]
106/19 172/22

obviously [3]
176/4

ocoasion [1] 123/17

occasionally [1] 123/16

oocmslons [1] 134/25

oagurred [4] 24/1 26/14
125/23 173/16

eggurring [1] 125/21

octurs [1] 124/14

odd [1] 158/21

oddity [1] 131/20

odox [2] 98/3 9%8/9

off [24] 7/2% 9/23 10/16 |
18121 42725 44/14 66/22 70/6
71/12 B0/20 B1/2% B1/22
82/24 B9/3 126/3 126/5 131/8
136/7 138/5 138/ 159/17
163/11 164/1 165/24

offense [1] 167/3

offexr [1] 40/8

offared [2] 39/21 160/22

offaring [1] 100/13

office [1) 157718

offieqr [149]

officer's 4]
88/18 159713

officazs [40] 7/11 23/11
7374 92/12 98/11 117/18
117/22 117/25 11878 119/11
120/4 120/18 121/25 124/7
124/% 131/15 137/3 155/21
158720 161/21 162/2 164/3
184/19 166/1 166/22 168/8
158/22 169/10 169/13 169/14
169/16 170718 170/22 171/10
171/13 171/21 1712/1 172/1
172716 174/22

offices [1] 139/2

often [7] 142/20 147/25
148/15 152/11 152/15 168/21
170/14

Ch [5]
141/21

ckay [38] 6/11 &/25% 11/1
12/8 14720 15/8 17/13 17/20

164/3
47/2 101/10
134/5

134/12

102/8 102/12
42/9 161/23

27716 35/6

10/6 19/14 26/4 26/7
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o

okay... [30] 20/22 39/20
43717 43/21 4877 48/8 52/7
61/10 64/14 69/6 82/6 91/15
102/10 108/18 111/13 117/3
119/4 125/6 125/11 131/1
141721 147/7 148724 148/24
156/7 156/15 161/15 163/9
163725 16474

old [1] 80/20

Olson [1] 139/17

on [221]

onca [12] 12/9 14/4 15/3
16/3 16/14 46/10 71/24 88/1
89/18 98/8 98/8 171/158

ona [67]
onas [1]1 130/3
only [16] 35/14 82/14 104/23

105714 10%/21 118/22 124/11
134/8 134/19 135/7 150/10
157/8 165/9 169/1% 170/17
170/17

onto [8] 10/18 16/6 48/13
68/14 B83/20 B3/24 8B3/25
168/5

open I[3] 51/22 76/6 131/3
cpening [3] 6/14 6/1B 52/17

operating [2] 35/10 43/6

opine [1] 136/12

opinien [1] 125/1

opponent [1]) 164/9

opportunity [2] 48/6 160/23

opposed [1] 100/12

epposing [1] 174/9

option [2] 40/11 40/%1)

oxr [147]

aexal [1] 113/21

orxder [5] 168/12 171/8 171/9
173/24 174/1

oxiginal [2] 23/15 23/23

other [22] 5/13 10/24 13/23
100/4 100/8 103/10 107712
113/6 113/8 117/1 120/19
125/8 135/8 138/15 143/2
1468/1 154/23 163721 172/2
17274 173724 174/1

otharwisme [2] 86/20 129/22

our [6) 13717 73/24 133/20
161/9 164/3 164/19

out [74]

outside [16] 6/24 41/16
41/22 4279 42719 43/2 43/14
61/21 93/20 135%/22 151/1%
156/24 161/6 161/22 16273
173/14

over [21] 13/4 13/5 13/14
13/16 15713 17/23 83/20 96/1
99/23 108/2 110/17 118/21
138/15 143/25 162/14 165/24
166/17 167/13 172/9 172/10
174/5
everzrule [2] 100/19 152/25
Overzuled {2] 21/11 142/29
overruling [1] 48/9

own [3] 101/12 105/20 137/6

p.m [10]) 10/2 10/3 10/7 10/9
21/7 2177 33/1 '6%/2 75/14

- |Pacific [1]

14679

126/8

packaga [1] 130/22

paper [2] 90/5 122/15

paparwork [17] 64/8 78/4
78/6 78/8 78/10 B3/22 111/6
111/8 121/8 1231/16 122/14
165/2 165/2 168/3 185/17
165719 172/3

pazagxeph [1]

park [1] 19/8

parked [1] 29%/22

parking [16] 7/24 17/23
18/19 18/20 1B/23 18/24 15/4
19/8 19/20 19/23 20/2 21/15
29/24 66/19 149/6 174/6

part [B8] 55/25 63/14 67/19
75/21 92/20 119/25 130/21
131/16

paxticipate [1] 102/3

particular [21] 5/23 28/1
28/2 2874 43716 43/23 43725
48/5 48/6 60/20 104/5 104/15
115710 119/1 120/23 124723
125/2 125/3 151712 161/13
169/9

particularly [1] 122/9

paztnexs [1] 35/11

passed [2] 166/23 165/24

past [6] 17/11 B8/24 150/24
153719 171/5 172/7

patrol [2] 95/22 96/2

patted [1] 163/10

pause [1] 57/11

pay [3] 41/14 55/21 120/21

paylng {7] 78/24 78/25 111/9
120/19 12272 122/2 141/4

FEACE [1] 1117

Pecos [9] 9/23 10/17 10/19
16/7 16/8 17/35 26/18 150/1
150/2

pending [1)

pecple [4]

170/1
pexr [3] 7/6 7/16 173/19
pexcent [4] 112/1 128/8
128/22 139/2%

49/13 83/19

52/16

131/19
13/12 35/2 65/9

Poxrfact [3]
104720
perfactly [2]
parform [4]
10779 116/12
parformamoa [8] 7/23 39/11
39/16 87/9 105/11
parformad [11] 23B8/17 38/22
38/22 39/5 39/6 39/9 105/5
105/9% 115723 115/25 123/7

124717 154/%
93/13 105/7

parforming [1] 111/2
period [64]
parmanent [2] 68/15 68/15

persen [13] 11/15 33/20
34/22 36/2 97/11 107/9
112/21 157/1% 168/9 168/10
168/19 169/17 170/2

parmonal [1] 172/8

persenally [2] 87/22 105/14

phenomenon [1] 132/19

phone [6] 16/17 16721 16/22
17/17 21/1 172/4

photoacpy [3] 23/20 23/22

45717

photographs [8] 3/5 27/14
27/22 27725 277258

phrase [3] 90/5 110/24
168/14

phxases [1] 110/19

physical [4] 89/16 $3/12

plck (B8] 140/% 140/9 147/25
148/9 148/12 148/15 149/5
167/16

picked [2] 132/2 144/4

piaks [1] 148717

picture [2] 53/22 158/11

plotures [3] 30/6 158/8
162/21

plece [1] 164/10

piaces [1] 156/7

placed [3]1 40/16 40/17 40/20

places [1] 153/8

plain [3) 43/19 43/20 44/6

Flaintiss [1} 1/8

plan [1] 27/23

play [7] 7/6 56/20 57/8
58/13 62/12 63/1 67/20

player [1] 63/17

playing [1] 130/9

ploasant [3] 122/9 164/22

pleass [19] 8/11 8/19 B8/20

25/3 25/4 30/11 31/3 52714
BB/15 62/13 67/23 74/12
B2/22 95/6 95/7 114/% 114/14
1147153 156/17
plaasura [1]
pled [1]
plus [1]
pocket [2]
péint [55)]
14/10
18/13
36/10
40/12

156721

132/18

17/3
68/7 83/12
10/11 11/12 11/14

15/11 16/4 16/9 17/13

20724 33/21 34/5 36/9

37/8 37/13 39/22 40/6

40/13 40/23 42/4 42/21
48/10 58/6 62/6 62/8 64/14
64/18 §7/9 70/22 76/9 84/11
B&/6 89/18 97/4 97/11 98/10
99/21 111/5 119/3 122/4
122/4 125/2 123/4 133/24
141/16 159710 161/13 164/5
167/21 170/8 170715 170/22
174/21

pointed [1] 13/13

points [11] 37/9 95/14
156/23 157/1 187/3 157/5
161/8 167/6 173/23 173725
175/19

police [22] 7/10 7/11 16/17
17/19 19/10 15/12 19/23 20/3
20/5 25714 35/10 65/4 81/9
95/23 115/2 128/17 13572
137/2 162/2 167710 167719
168/8

poliey [1]

portable [1] 39/2)

poxtion [6] 63/8 90/25 117/7
128718 135/7 135/8

portions [1] 134/20

position [B] 43/2 135/4
138/15 1358716 135/19

possesalon [1] 129/20

92/21
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possible [6] 56/11 58/16
108/1 108/3 111/10 134/9
possibly [3] 82/19 107/18
111/21
potantial [2]
potantially [4]
119/21 127/5
practical [3]
162/3
praatios [1]
preclude [1] 4/9
preciuded [1] 42/2
Preliminarily [1] 4/7
prelimdnazy {10] 41/20 41/29
43/24 BE/2 ®6/13 87/6 87/13
88/8 133711 133/16
praparation [2] 54/16 86/4
prepazwd [1] 27/17
prepped [1] 163/19
pressnce [1] 36/19
presant [10] 37/3 40/22
119/24 127/11 131/11 161/11
169/14 17271 17276 172/18
presentatien [1] 73/9
presented [2] 42/8 135/5
presumably [1] 163/18
presuma [1] 15:/10
preswrption [2] 42/5 161/2
pratty [6] 19721 122/5 122/6
138/8 153/11 167/9
prevent [1] 127/19%
previous [2] 47/6 150/8
previously [7] 28/21 37/20
41/24 63/8 131/2 146/8 148/3

6/6 88/2
§/723 111/24

131717 159/25
89/20

print [4] 31/5 31/5 123/9
123/10
printed [3] 31/6 46714 46/16

printout [101 3/7 47/4 49716
109/11 109/21 109/25 115/22
116/16 118/23 173/15
prior [4] 26/9 47/21 116/20
121719
prcbable [2] 4/8 133/17
y [29]1 6/2 '10/7 11/3

14/4 15/13 16/12 19/21 21/17
31/25 48/17 89/1 118/6
133/21 134/6 139/14 144/8
144725 145710 146/6
problem [9] 69/20 131/17
135/13 143/5 151/11 160/1
162/3 168/20 171/4
procedural [1] 160/10

35/25 55/14
36/21 125/5

36/22 37/19

procesdings [2] 176/24 177/4
process [8] 33/17 33/19
37/21 41/6 61/14 10B/2)
188/7 169/58
produce [1}
produced [1] 15455
produces [1] 119/22
produnstively [1]1 73/24
promptly [1] 72/19

_ 4/14 57/25 58/3
58/7 72/22

propex [B]

46/12

78/22 B0/11

120/20 121/2 121/9 121/16
122/8 127/18

properly [10] 47/20 74/24
99/15 116/13 117/19 122/21
122/22 123/7 123/13 123/18

Proposed [2] 29/15 30/17

protact [1] 119/1B

prove [2] 43/8 132/3

[5] 44/5 44/8 48/3

4971 161/7

provided [2] 72/19 134/4

providing f{1] 61/18

pub [8] 143/2% 145/8 145/13
145714 146/5 146/18 147/7
162714

pull [4]
67/2

pulled [B] 11/23 12/25 13/14
13/16 13/17 Y4/4 18/19 146/3

polling (1] 64/7

puze [1] 158/7

purpose [1] 127/18

purposes [4] 31/4 104/23
109421 173720

pushed [1] 150/13

17/21 18/4 63725

C|put [L61 34/5 72/3 76€/9

81/24 82/4 104/1 108B/S
121/14 124/9 131/18 132/4
137/9 137710 150/5 163724
164/2
puts [3] 75/23 91/19 120/9
putting [4] 65/20 83/11
107/10 169/30

Q

qualificationa [1]

qualify [1] 85/1

question [40] 8/2 11/5 11/9
13/22 13/23 18/8 19/17 19/19
20/18 20/20 21/9 21/10 51/17
52/5 55/17 51/23 66/15 66/21
68/25 69/3 75/1 77/8 79/21
79/22 82/9 B7/12 94/4 99/25
100715 111/22 123/10 123/17
123/24 124/1 124/23 134/2
154/17 154/17 160/10 160/17
questions [27] 4/13 21/18
28/5 35/17 37/16 37/11 51/25
66/6 66/7 67/10 73/15 #1/18
85/2 89/3 34/9 99/23 100/2
100/17 100/24 100/25 113/25
117/1 117/11 118/25 125/8
126717 126/20

quite [9] 10/21 13/18 59/1
60/15 100/9 133/13 145/25
148/18 152/18

quota [1] 93/2
R,

115/8

sadio [2] 70/18 172/5

zalsm [€] B8/13 24/22 94/24
95/1 114/8 136/17

raising [1] 108/17

zan [3] 14/19 139%/7 150/14

rangs [1] 126/12

zathaz [2] 42/22 171/23

re [4) 32/21 94/3 128/19%

| 129/1

re—cross [1] 94/3

re-introduced [2]
129/1
ra—-watohad [1]
reaching [1] 169/22
poad [12] 52/16 60/15 8179
90/24 103719 104713 104/24
128/12 153/19 154/8 1%9/23
160/15
reading- [3]
173/5
ready [1]
zoality [2] 81/20 166/3
zenliEing [1] 38/5
really [4] 20/8 64/20 75/1
164722
rear [7] 7/9 54728 58/4
55/18 140/2 157/25 166/19
rear-ended [1] 140/2
reargua [2] 160/20 161/13
reazview [1] 150/11
reason [10] 4720 68/2 85/25
89/22 124/16 166720 167/2
173/5 172/14 172717
reasonable [1] 174/24
reascnably [1 103/14
zeasoning [1] 162/10
rabuttal [2] 156/5 159/20
xec [2] 14977 14578
raanll [58] 4174 41/5 41/6
51/19 51/21 53/5 53/6 59721
60711 &6/14 &5/20 66/23
66/24 7074 70/8 71/14 11720
72/3 7215 72724 13/1 77/13
77/:7 718/7 18/22 179/4 80/3
81/13 B2/1 30/12 90/20 9272
92/14 92/15 96720 96/71
95/24 100/1 100/25 108/14
107/23 107/25% 108/3 109/1
110/11 110/12 121/8 122/13
122/14 141/20 143719 143721
147/16 147/17 155/7 163/23
1€5/8 165/10
recalling [2]
received [1]
rocadt [1]
recently [1] 103/2%
za [5] 12/11 12/13
22/17 s52/12 115/21
recbllect [8] 38/3 %4/9
103/23 113/19 15%/2
reocollected [1] 103/15
recollection [32] 22/13
22/25 27/3 28713 49719 49717
84/23 87/2 87/10 87/24 88/5
83/19 88/22 88/23 §8/2¢
90/22 101/25 102/7 103/9
103/18 104/6 104/8 104/9
104/)1 104/14 104/16 104718
105720 111i/16 123/1 15%/11
166/6
reconstrugtion [1] 158/16
record [30] 8/21 11/19 25/5
34714 59/4 63/3 63/18 6€B/15
69/16 69/20 70/17 71/8 T4/12
79411 81/2 87/8 53/8 97/14
103/20 104710 114/16 120/13
130/17 130/21 130/24 131748
136/10 156/13 1359/¢ 153/24
racordad [4] 69719 88/22

128/19
az2/21

B0/8 115/24
6/25

24/12 94/18
124/4
127/12
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racardad, ..
regords [1] 126/4
RECROSE [1] 94/6
rad [8] 10/20 10/22 10/23
12715 12/17 14/11 180/13
166716
radizeat [7] 24/8 83/4 83/7
114/1 12871 155710 155/12
redo [1] 139/13
rafavanced [3]
156/13
zefarsancing [1] 145/24
referring [8] S57/17 57/18
128/15 13a/16é 147/6
reflect [B] 11/19 11/21
34/14 63/3 97/14 97/16
121716 128/10
caflectiva [2]
reflects [1]
reflux [1] 142/21
zafrash [12] 27/3 28/13
48/18 49717 84723 &81/2 81/2
B7/24 88/21 9%0/22 101/25 .
102/7
refreshed [4]
88/19 103/18
rafreshas [6] B88/5 103/%
104/5 104/8 104/14 104/1%
refreshing [1] 104/7
refusad [2] 40/10 41/20
refuses [1] 40/9
regaed [4] 38/1 102/9 135/17
151/10
regarding [1]
regazdless [2]
ragistiation [4]

[2] 988/24 9%2/18

130/21 130/24

128/20 129/1
88/11

28/16 87/10

41/15
134/3 174/15
57/25 58/3

S8/6 72/25%
regular [3] 35/2 35/20 30/1
regurgitate [3] 76/13 91/22
141/18

requrgitated [B] 92/17 142/%
142/6 142/8 142/12
raguzgitates [4] 60/6 111/23
120/9 170/24
regurgltating [2]
171/3
regurgitation [2)
128716
raintroducad [Z]
128/16
ralates [2]
zelaticn [2]
zelatianship [1]
ralatively [2] 132/19 164/4
realavanea [2] 151/6 1351/8B
ralavant [9) 42/3 42/8 43/4
43/13 124724 124724 151712
152/3 153/25%
rely [1] 82/14
zemaln [4] 8/12 24/21 72/14
94/24
ramalns [1)]
remarkeble [1] 172/19
remorbar [B2] 12/21 16/23
18718 20/24 21/3 26/8 32/20
38/21 38/24 38/25 42/6 42/17
42723 48/21 49/19 50/2 52/2
56/6 72/2 72/23 8l/24 86/8

143/6
127/13
127/13
43/16 117/15

37/5 38711
158/12

129/22

87717 90/19 99/25 92/14
101/14 161/22 103/2 103/8
105/1 105/4 105713 107/2
10775 108/2 108/24 109/2
110722 113/17 122/18 124/13
13771 137/1 142758 144/17
146/14 163713 163/17 163/20
164/25 165/1

remanmbezs [2] 169/20 168722
ramind [1] 146/13

zemote [1] 145/25

remove [2] 70/3 163/B

rendar [1] 72/10

ranew [1] 124/198

rapetitive [1] 5/2

Rephzase [1] 12/2

zeport [29] 26/25 27/2 28/11
83/1 53/9 56/1 56/2 €8/15
68/17 7049 TO/11 70/12 Bl/1D
81/12 91/24 82/4 84/2 101725
102/21 102/23 103/5 103/19
104/3 104/7 104712 159/13
159¢/14 159/23 165/4

Rapoxted J1] 1/25

REPORTER'S [1] 1/13

zeports [2] 102/19 146/4

zepresent [3] 23/23 27/18
58/23

entation [5] 46/23

60/19 85/9 B§/17 88/10

raquasted [2] 133/10 133/12

requized [11] 72/14 7%/3
119713 119/14 123/4 124/6
133/21 1535/21 162/5 162/6
164/1¢

raquiremant [2] 119/8 121/3%

requivex [2] 88/1 164/12
requisite [2] 115/14 123/3
zexead [1] 104/10

revexve [2] 116723 156/16
renolved [1] 133/19

Respectfully [2] 42/12 157/2

respond [6] 26/15 26/17 36/5
151/25 152/7 161/12

responding [1] 19/18

zespensa [2] 113/21 176/16

rasponsible [2) 112/22
157720

zast [1] 127/16

sestazt [3] 9%2/1 107/22
173/3

reatarted [1] B6/9

rested [2] 131/1 156/9
resting [1] 129/14

reats [1] 156/4

result [3] 88/12 154/6 155/1
results [12] 46/12 46714
46/16 46/19 46723 123/6
124718 125721 154/7 154/2%
155/6 160/24

Resumed [1]

retast [1]

rotrieved [1]
raevezse [1] 117/14

review [B] 26/5 27/17 25/3
29/6 29/19 30/3 42/3 90/6
reviewed [101 26/10 26/11
28711 2979 30/8 30/14 37/18
57/4 57/14 102/23

125/13
173/4
81/3

reviewlng [2] 29711 91/6é
103/18 104/12 104/25

ravocation [2] 79/7 80/3

right [135]

right—hand [1] 125/22

rights [1] 6/5

road [1] 149/25

Reb [1]1 130/19

Rebindale [5] 9/24 10/18
16/6 16/7 26/18

Robindale/Pacos [1] 16/7

roll [7] 55/8 61/3 £2/10
63/6 67/16 68/3 70/24

rolled [1] 150/5

rolling [2] 14/13 14/14

room [9] 11/12 77/14 78/1
T8/5 92/9 106/16 106/17
121/19 137/22

roundabout [1]

row [1] 165/23

rows [2] 137/9 138/1

rula [9] 6/13 42/4 42/21
43/12 93/3 93/6 132/17
135/23 176/2

ruldng [4] 104/12 116/24
135712 176/1

ran [2] 123/18 146/1

running [4] S1/20 59720
166/15 166/17

rune 1] 157/19

Russell [1]1 150/2

-]

i-M-I-T=-H [1] B8/23]

safea [1] 188/12

safeguazd [1] 119/19%

safely [1] 166720

sald [57] 11/7 12715 13/5
13/7 16/23 16/23 16/24 16725
18/4 18/18 1B/20 30/23 33/25
34/2 34/3 34721 386/5 3671
40/11 41/25 52721 33/7 62/14
64/6 65/1 65/1 63/2 98/6
110/20 122/5 122/7 122/7
131/16 13B/6 142/17 143/21
143/21 146/6 146713 147/%
147/16 148/6 148722 150/22
151/16 181/17 152/5 153/9
153/22 154/7 154/8 156/1%
158/13 15B/14 159/24 160/7
166/22

sama [22] 4/21 5/9 5/11 19/¢
3l/8 34/18 78/1 78/5 83/21
83/14 90/15 %0/16 91/7 95/12
96/13 100/8 102715 104/2
12574 157/21 169/17 170/2

BAMUEL [1] 1/1¢

sat [4] 54/15 13€/23 138/9
165/23

saw [16] 2B/1 53/18 61/23
96/14 101/12 103/25 104/2
104/3 104/6 104/8 104/9
104718 105/21 162/17 162/17
174/15

say [40] 10/5 11/12 13/7
20/4 21/12 21/13 21/13 22/15
33712 36/12 40/1 64/15 64718
70/20 77/17 90/16 101710
105/23 108/3 11173 117/21

149/6
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say... [19]1 117/25 1271/6
13577 137/12 137/20 138/11
138/15 139/7 143/13 149/13
150/19 161/2 162/19 162/23
163/22 163/24 163/24 166/2
166/9

saying [12] 5/6 36/6 3%/23
87/5 100/20 14371 146/14
160/24 16141 169714 171/18
171720

says [16]1 18/4 60/19 64/5
82711 92/21 125716 125/18
157/18 158/1 158/2 159/13
162/19 162/25 166/10 168/2
173/17

scsne [10] 35/12 72/14 72/17
83/11 9771 112715 112/24
11372 113/15 158/20

SCHEYBLE [27] 1/21 6/19
13/24 28/5 44/10 46/6 48/8
63/2 63/10 80/23 86/21 87/17
88/5 89/4 95/12 125/6 125/9
133713 133/15 151/10 139/19
160/9 160/16 161/12 157/B
167/9 176/4

achool [6] 130/23 132/2
147/24 149/5 149/1% 167717

solentifia [2] 119/21 123/%

solentifically [3] 45/10
121/4 166/11

sclentist [1] 114/25

soope [7] 15175 151/7 151/7
151/8 152/2 153/21 154/18

socora [2] 71/19 7i/21

scored [1] 71/28

soratoh 1] 4711

sarean [B] 31/12 32/2 32/11
63/25 173/12

se [3] /6 1/16 173719

seat [9] 19/2 56/22 137/9
137/11 143/10 149/11 149/12
156/1 174/23

sested [4] 8/19 25/3 85/8
114714
seating 1] 137/10

second [23]) 26/9 32/12 32/13
47/13 49/24 57/7 57/11 58/16
59/11 59/13 60/22 é1/4 6l1/9
62714 €3/5 63/11 &1/17 718/3
81/7 81/15 122/25 124/1
173/18

sacends [9] 31/25 33/3 33/3
33/9 33/13 61/2 €1/2 83/1&
80/24

sedan [1] 32/15

ses [31]1 7/23 11/24 15/21
2442 27/9 25/11 32/8 32/11
32/16 53/12 €0/16 60/17 66/5
73/14 74712 84/1% 85/2 688/4
91/18 93/11 97/9 101/4
104/13 109/11 120/8 141/3
15779 157/12 158/4 168/22
172/13

saeing ([2]

seem [2]

seamg [1] 173/1

seen [6] 27/16 45/9 103/24
lo4/25 118/22 130/14

64/17 137/1
42/6 4277

segnents [1] 134/9

sand [1] 134/13

sanse [6] 4/19 4722 42710
104/1% 133/22 162/13

sent [1] 38/2

separats [2]

seial [2]

sexriaes [3]
166721

sezve [11 176/4

set [3] 51/3 126/8 131719

setting [1] 133712

seven {31 30/10 103/16
109/16

several [2]

8SFsTs [1] B1/18

aha [14] 11/15 27/1B 41/2
41/3 41/6 B87/2 118/11 115/12
138/6 138/8 161/24 164/10
164/10 166/9

she's [5] 21/8 115/14 123/15
146/15 164/9

shest [10] €8/6 B2/16 83/21
90/5 119/25 123/6 130/5
164/12 164/14 165/5

Sheibla's [2] 132/20 132/24

shirt [1] 83/11

shoot [2] 53/15 178/16

she#t [2] 71/3 140/9

shortly [2] B5/9 126/12

shot [5] 31/13 31/25 52/3
32/11 173712

shots [2] 128/24 174/16

should [18] 598/9 63/22 87/1
92/21 103714 119/1 123/1
123/23 12472 125/5 125/6
135/3 135/18 138/7 156/8
158/17

shouldar [3]
172710

shoulders [2] 1338/6& 138/8

shouldn't [1] 44/6

show [16] 7/8 7/i2 1/12
17/19 23/25 29/14 $4/24 55/3
64/1 88/4 104/13 105/14
109/17 128713 173/12 173/15

showed [4]) 19/24 20/5 90/21
189/22

showing [14] 22/16 23/1%
27710 44711 48/7 46/18 52/11
53/9 84/19 66/8 104/22
109/16 109/20 113713

side [4]° 36/16 133/11 139/1
159/3

aign [3] 46/16 46/20 55/10

signed [1] 46/23

significant [2] 55/25 158/12

signs [2] 66/3 66/8

silly [1]1 1971 .

silver [1] 12/22

simple [1] 167/1

simply [B] 42/3 87/13 87/20
§8/4 12476 131716 172/22
174/12

sinca [10] 4/7 26/2 65/2
67/8 85722 §9/1 95/25 117/24
123718 150722

alx [141]

sit [9]

102/18 123/22
116/% 116/6
27/14 163/10

8271 131/15

59/2 167713

43719 71/11 120/15

120/16 122/10 134714 137/16 |
162/4 162/7

sitting [22] 58/9 59/2 64/7
76/16 728/12 79719 79/25
92714 9478 138/3 139/23
141/6 141/8 162/1 162/8
163/18 164/22 166/19 172712
172/12 173713 174714
situation [1] 133/24
situations [2] 128/14 148718
six [7] 39/% 39/6 103/16
120/13 121718 122/24 163/17
siged [1] 74/13

Skinner 2] 40/24 41/1

skip [1) 170/6

Bky [11 17%/6

slanmed [1] 14/18

slamming [1] 16/25

ll..p [B] 140/9 144/3 146/2
147721 148723

slept [1] 148/7

slightly 3] 105/18 161/23
162/2%

slowing [1] 166/18

small [1] 157/13

smart [1] 153/11

smashed [1] 16/1

smell [13] 36/1 36/3 36/11
62/7 &4/3 120/8 151/ 163/1
163/1 166722 168/1 168/3
169/2

smealled {8] 33/19 34/8 62/3
62/5 64/24 65/24 13/5 164/6
smalling [3]1 33723 34/1
150720

smells [2] 64/10 167/22

Smith [22] 46/10 8/11 B/22
9/1 9/3 21/25 24716 54/2
54/22 54/25 55/4 55/10 55/17
56/7 59/22 60/9 61/21 140/2
155/17 158/1 158/13 138/3

Smith's [3] 53/19 85/6 55/8

so [205]

wobziety [28] 7/21 36/22
36/24 37/18 371/21 39/17 &1/7
67/20 68/5 83/15 99/7 99/8
99/12 99/15 99/21 100/2
100/18 103/1% 105/24 162/12
163/6 163/11 166/21 168/13
168/22 169/6 169728 170/2
solamnly [4] 8/15 24/23 95/2
114/9

solicited [1] 134/8

some [35] 10/11 13/12 17/13
17/25 18/10 43/8 44/3 44/25
54/6 65/16 72/8 78/12 73/14
84/11 36718 87/24 100/21
133/22 135/14 138/17 135/21
143724 14471 144/2 145715
158/21 161/8 165/1 165/16
165719 169/4 171/3 172/3
172/23 174721

somebody [8] 11/12 35/4
121/7 157/17 170/13
samabedy's [2] 172/9 172710
somaona [8] 60/18 76/17
76/22 78713 111/23 121714
127/3 16675

something [28] 12/24 13/6
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semsthing, .. [23] 33/21
35/12 35/19 37/11 64/16
75/24 90/1 107/15 107/17
108/2] 108723 120/19 122/11
l122/21 137/10 142/19% 151/10
131717 153/22 153/23 161/11
163/3 188/5

sometime [B) 10/2 21/7 28/198
144/21 116/5

sonetimes [B] 108/195 124/15
126/3 143725 169/15

scmeway [1] 127/13

somevhere [R] 147/19 175/16

sen [9] 132/2 140/9 144/4
150/4 150719 131/16 151/21
167717 174/23

soon [6] 6/24 36/1 82/2%
91/5 105/14 150/12

sorry [28] 26/24 27/11 39/24
47/17 49/8 50/17 82/4 55/2
56/13 62/11 63/7 63/12 67/13
70/20 78/19 80/12 BQ/23
80/12 107/6 108/12 139/18
147/2 159/16 160/4 161/15
164713

sort [3]

sound [1]

acuth [2] 10/17 10/19

Southern [1] 117/24

span [1] 124/14

spasme [1] 143/9

spenk [5] 113/22 128/24
138/15 141711 15t/14

spoaks [1] 1%8/8

spedifis [7] 38/2% 83/5 69/3
7242 13714 101716 116/5

speaifically [10] 7/24 73/2
97/20 99/24 105/13 113717
120/6 133/5 157/7 16277

specifies [1] 173/22

speaify [1] 173/21

spsculatlion [8] 121/12 152/2
152/3 152723 153/20 154/14
154716 158/7

spend [1] 981/4

speaeding [2] 166/17 166/18

speady [1] 133/12

spell [4] 8/21 25/5 95/8
114/16

apent (2] 55/25 115/7

spit [1] 142/18

spdtting [1] 142/18

splias [1] 135/6

spoke [2] 36/9 98/10

[1] 10716

staff [1] 60/15

stand [31] 8/12 22/14 24/21
39/8 46/6 56/7 T1/12 1/22
72/1 7274 94/24 191/21
102714 104/1 165/15 114/7
114/8 118/21 120/16 131/18
132/4 156/19 163/18 163/25
165/18 166/24 169/8 169/19
169721 171/13 171/21

standazd [7] 4/14 38/13
B1/128 89/20 126/8 132/8

| 164/4

|ltlnd1ng (71

64/11 87/25 120/12
1571

B/13 24/21

94724 102/4 172/9% 172/1¢6
173713

staring [B] 76/17 76/22
77715 718713 18717 18/20
164/22 166/4

staxrt 171 4/10 4718 4/20
14/14 15/4 56/8 36/16 56/25
55/17 58/19 63/22 €3/23
90/24 108/22 134/11 136/14
147710

started [17]1 14/12 14/13
14716 15/1 15/6 16/16 44/22
48/22 62/17 63/16 76/25 91/5
108/2 143710 146/22 172/23
174/19%

starting [4]
98/23 105/13
stacts [3] 82/25 16%/17
169/5

state [23] 1/% 177 1/21 5/18
6/3 1/5 7/17 8/9 B/10 B/20
2574 25/7 51/6 73/17 83/4
94/21 9577 114/6 114/15%
123/20 140/12 156/5 156/15

State's [32] 29/15 30/17
31/2 31711 32/22 33/4 44/12
45/8 4%/22 46/9 46/19 47/1
4%9/3 73/10 84/1 B4/12 B4/12
B4/16 88/7 104/23 109715
116/22 118/22 115/10 124/19
125/7 130/10 131/1 131/25
166712 173/11 173/14

statement [18] 6&/15 6/18
20/6 20/13 23/10 23/17 23/17
23/18 43/71% 53/19 83/22
53/24 84/2 54/3 B34/21 B5/6
55/8 55/1%

states [3]
133/5

stating [1]

station [1] 172/22

statute [2] 132711 173/20

statutexily [1] 47/21

stay [4] 48/4 72710 120/14
139/18

stayad [3]
153711

ataying [1]

stellar [1] 39/11

step [12] 6/14 6/23 7/25
42725 66/22 70/6 75/2 81/21
81/22 99/5 163/11 164/1

stepped [1] 71/12

stepu [3] 65/16 82/24 83/1

sternum [1] 39/5

8tick [1] 129/11

still [27] 14/11 14/21 16/8
17/8 18711 27715 27/19 27725
31/25 32/23 43/7 63/4 64/9
64/24 111/2 121/% 131/3
133/9 137/8 148/8 148/12
161/10 163/20 171/7 174/8
174/22 176/6

stipulate [1]

stomach [4]
12973 171/7

atop [20] 14/15 14/18 15/23
29723 37/8 37/10 37713 57/8
58/16 59/12 59/17 61/4 61/12

15/16 BO/25

125/20 125/21
123/12

13/20 153/6
48/10

113/12
128/20 128/21

63/11 64/4 67/7 68/19 99/2¢0
135/17 144719

stoplight [1] 22/8

stoppad [151 10/22 10/23
11/2 11/13 12/15 12717 131
14/24 15/19 17/4 99/17
144/22 144/23 148720 174/20

skraight [3] 13711 13/1%
66/19

stranger [1]

strangezs [1] 164/23
strategic [1] 133/23

streat [1] 162/14

strength [1] 168/21

striot [1] 42/10

strikens [1] 112/18

strip [7' 9/22 121/2% 123/3
123/8 123/23 124/2 173/15%
strong [1] 33/20

gtruck [1] 113/8

studies [1] 74/20

stuff [4] 5/8 38/13 1l48/18
165/5

sub [2] 47/11 47/14

subject [13] 42/4 4%/12
78/23 76/12 80/6 120/9
120/15 120/17 120/20 120/22
127/4 128/18 164/9

subject's [1] 127/14

submit [4] 12372 157/5 167/5
176/4

suoaeinet [1] 119/3

sufficient [1] 136/10

suggast [1] 171/23

suggests [1] 170/18

sult [4] 11/17 11/17 34/13
97/13

summarize [1]

summary 2] 73719 87/3

summed [1] B/2

supervisa [1] 35/13

supplemental [1] 167/5

supposed [10] 33/15 37/10
57/24 69712 €9/14 91/25
164717 168/8 168/11 168/16

suppressad [1] 135/18

sura [48] 6/4 11711 15/2
21/2 30/11 31/20 32/6 43/14
51/15 56/12 57/22 62/6 65/24
65/24 66/14 70/13 715/25 V677
76/9 76/13 80/2 84/3 91/21
92/5 93/17 100/9 107/8 10874
108/16 112/2 113717 125/B8
130/24 132/13 136/8 13&/8
141/2 143/2 143/13 145/28
149/17 153/5 139/10 167/13
16%/1 170/23 173/4 175/23

surprised [1] 133/9

surprising [1] 6/9
survelillanca [1] 232/21

suspact [B] 62/1 65/8 107/8
111/8 117/21

suspsated [1]
suptain {4]
152/8

sway [1]
swear [4]
114/8
swinming [1]

122710

38/16

86/1
12/2 20/20 39/14

715725
8715 24/23 93/2

149/9
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switah [1] 172/4

sworn [3] 9/1 2%/9 95/17
114720 136/19

sympathatie [1] 133/7

syoptoms [1] 143/2

systan [1] 31/7

T

T-0-D-p [1]

tailing [2] 150/3 150/4

take [21] 1%/12 19/19 38/17
44/1 4474 48/19 54721 84/19
85/24 86/19 12877 131/4
131/5 135/16 136/5 139/%
153/9 153/12 158/11 161/23
168/16

takaen [4]
173/19

takes [1] 75/24

taking [5] 44/14 56/8 138/12
162/21 174/16

talk [9] 17/2 20/8 26/13
33/23 91713 131/6 149/18
149/18 164/19

talked [11] 5/13 5/21 17/23
20/16 54716 64/6 65717 66/12
83/14 130/2% 151/1

talking [13]1 18/2 20/9 20/10
2%/16 40/2 41/18 83/23
121/18 137/12 143/1 162/19
162721 171/2

talks [1] 162/24

tampar [1] 107/10

tap. [2] 23/1 158/5

tapping [2] 22/23 59/4

taught [2] 75/7 120/4

teach [I) 120/3

tachnical [1] 73/12

tall [23] 5/4 9/5 12/23 39/2
58/2 5%/22 60/9 71/12 7T1/1%
71/24 79/%L 80/5 113714
115/24 120/8 120/14 120/21
132/12 135/2 137/6 138/4
148/2 172/17

talling [5] 1B/15 36/3 69/7
135/11 171/11

tells [1] 164/10

temporary [1) 75/10

Ten [1] 86&/21

tand [1] 136/7

term [2] 118/16 142/12

test [103]

testified [22] 4/11 15/18
28721 30/21 34/19 37/20
52/22 17/10 90/10 90/14
80/17 91/16 91717 103/10
12374 14678 148/3 158/11
165720 172/9 172/25 174/16

testifias [2] 27/24 165/20

testify [19] 8/13% 3/15 5/17
5718 &/8 9/1 25/9 25/18
85/17 103/8 104/2 104/4
104715 114720 131/3 131/158
134/1 136/1 136/19

testifying [4] 5/14 6/6 &/10
21/9

testimoniaes [1]

testimony [40]

8/22

32/25 54/6 170/4

6/2
4/8 5/22 6/15

1573 18/6 24724 26/% 26/8
38/7 41/15 41/19 48/6 54/17
5674 88/9 90/21 94/20 95/2
100/4 100/8 103/2 103/21
11474 114/10 121723 124/11
12572 129710 142/4 158/1
158/16 158/24 155/5 159/8
163/19 168/1 168/16 168/17
169712 170/21

tepting [7] 41/7 67/20
115713 115/13 168/22 170/2
170/3

tests [21] 7/21 36/25 37/22
38/16 38/22 39/3 35/17 €3/15
99/7 99/9 %9%/12 $9/21 100/18
105724 110/9 110/16 163/11
166/21 168/13 169710 173/21

than [34] 5/10 20/4 22/15
34/4 39710 42/22 90714 92/22
100/4 103/28 105/17 106/25
110/21 1153/7 120/19 121/18
124/6 126/6 127/15 127/16
128/8 132/12 145/18 147/14
1477414 154/23 15875 158/14
165/13 166/5 170/10 171/2%
173717 175/24

Thank [32] 6/7 6/2% 7/2 9/5%
24/15 27/13 28/7 28/8 35/10
43/18 44/9 56/13 56/18 61/12
69/24 73/8 86/8 94719 109/16
114/3 115/16 121/21 129/9
136/15 156/1 157/16 158/1%
161/19% 175/2 176/8 176/21
176/22

that ([624)

that's [81]

their [19]1 27/20 72/11 75724
T5/25 16/6 76/9 76/14 91/19
111/23 120/10 127/15 127/15
128/9 128/5 128/21 166/2
16a/24 172/8 17245

them [42] 4/11 20/6 20/13
27/17 30710 31/5 31/6 38/18
38/23 68/10 68/13 69/14 716/6
76717 B2/22 87/23 93712
102715 105/5 118/3 118/10
120/6 120/8 120/14 120/21
121/15 121/17 130/2 132/25
157/9 159/4 159/13 163/20
164718 165710 168/2 168/14
17272 172/6 172712 172/12
172/14

then [&67]

theorxies [4]
166/13

theorizing (1] 132/14

theory [8] 42/17 43/7 43/17
131/25 132/9

there [135]

thera's [28B] 4/13 4/15 7/25
96719 56/21 56/22 61/5 6€3/23
69/3 72/11 72/13 76/1 16/7

7/5 42/15 42/16

| 78/10 81/25 86/14 B6/18

100/21 108723 123/24 124/16
135716 139/3 161/24 162/%
165/8 168/17 172/14
thereaftar [1] 135/15
therefore [4] 43/6 132/1
135718 162/2

thase [16] 6/21 13/1 27/19
31/5 45/9 54/13 61723 13719
84/7 10478 116/16 170/25
171/6 171/21 174/18 175/6

they [93)

thay'ze [10] 13/13 20/12
27/24 43/6 6872 15479 162/18
162/21 168/23 168/23

Thay've 1] 137/9

thing [16] 4/21 5/9 5/13
100/7 104/2 122/9 134/6
142/25% 143/1 152/14 163/21
164/22 165712 170/17 170/17
171/1

things [12] 951724 107/12
107/20 107/23 131/18 134/21
135/24 153/10 154/1 Lé6/2
169724 170/25

think [&0]

thinka [1)]

this [198]

thoxough [2] 5/2 5/4

those [33] 4/9 4712 4/21
5/20 6/5 21/20 27/18 27/22
30/6 30/13 30/19 38/1 46/14
80/20 78/17 719/16 79/24
86713 91/7 91/9 91/24 101722
103/23 107/20 107/25 123/6
136/11 153/3 154/2% 156/14
157714 169/16 169/24

though [3] 4/11 4/18 89/4

[11} 28/7 62/18
64/17 84/10 87/4 98724 99/1
146/8 154/5 158/12 164/5

thousands [3] 1185/2 118/3
120/4

three [24] 10/1 10/4 11/3
13/3 13/13 16/12 39/7 39/9
56/19 57/% 75/2 10279 103717
103/20 109/5 119/7 125/17
138/1 139715 144/7 152/20
152/21 153/3 169/14

through [17] 18/2 29/15
36/10 30/17 38/7 46/10 51/9
122/15 128/16. 131723 133/20
135/24 146/12 162/12 163721
168713 17178

thzoughout [2] 78/3 117/23

threw [4] 09/19 135/25 14271
172719

threwing [1]

THURSDAY [1]

time [121]

times [18] 24714 32/1 %4712
54/16 66/22 68/1 70/6 71/12
71715 109/5 139/6 139/8
139/15 148/19 153/5 170/21
17371 174/10

timestamp [15] 29%/1 29/1
57/18 57/20 57/21 €0/13
60/19 60/25 61/2 63/3 63/17
67/24 6B/22 69/17 80/1%

125/6

136/12
1/18

timpatamped [1] 29/12

timestamps [3] 29/8 50/20
57/16

timing [1] B80/20

tired [4] 140/6 140/8 148/6
148/11

tires [1] 13/5
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T

today [14] 4/6 12711 21/3
26/5 26/10 34/10 54/17 56/4
97/9 131/15 134/3 134/7
135/12 180/12

Todd [4] 8/10 B/11 8/22 9/1

toe [6] 71/13 71/16 B2/2
82/25 163/12 164/2

togethexr [3) 40/% 40/8
132/25%

told [B] 40/10 40/12 BO/10
111/17 130/23 146/21 165/22
171/21

too [1I3] 17/18 20/16 47/)2
B2/25 91/5 105/14 128712
138/3 135/2 157/25 162/16
167/16 170/1%

took [1B] 55/8 74/20 12273
138/5 138/8 138/25 145/4
145/6 145/12 145/14 147718
14974 156719 165/24 173/3

top [3] 38/21 56/25 150/7

totally [2] 4/15 4/17

t (8] 70/17 71/1§
82/2 163/12 164/1

town [3] 145/25 175/3 175/8

TOWNSHIP (1] 1/4

track [2] 93/16 142/17

traffiic [11] 17/22 26/20
33716 61715 96/17 97/3 97/6
97/21 97/24 98/2 112/12

txain [3] 117/18 118/8
ile/10

trained |7] 34/22 74/7 76/3
117/22 118/1 11§/% 118/7

trainee [1] 96/8

trainess [1] 98/12

training [40] 7/14 8/4 8/5
27/15 34724 35/1 35/5 35/6
35711 35/16 35/20 35725 36/3
36/4 36/13 35/18 37/2 31/15
39/25 50/24 34/21 64/5 64/%9
64716 64721 65/19 66/12
67/19 6B/23 74/3 92/20 96/6
98/11 122/1 165/7 187/11
167/12 167/24 167/25 169/11

TRAN [1] 1/1

transcxzipt [4]
90/25 177/4

transfar [3]
85/7

transferred [2] 83/23 85/18

transferring [1] 09/23

transfix [1] 68/14

transport [1] 106/4

transported [2] 106/1 137/2

travaled [1] 152/17

treated [1] 35/14

treating [1] 1651/9

troatment [1] 132/9

tramendous [1] 6/9

trdial [11] 1/15 4/7 5/24 6/4
29/4 30/4 47/21 133/12
133/17 133/18 133/19

txier [2] 134/12 135/3

trus [4] 103/24 109/6 158/15
17773

txruth [13) 8/16 8/17 8/17
24/24 24/25 24/25% 95/3 95/4

1/13 B6/13

83/20 83/25

95/4 114710 114/31 114711
171/11

tzy [9] 13/12 15/23 69/4
80/25 82/24 95/13 127/1%
139/5 173/1

trying [6] 13/10 16/21 16/21
105/18 139/6 151/14

tuba [4] 49712 49/14 49/22
50/7
tuzn [3B] 7/24 16/6 16/11

16/1% 1775 17/7 17/22 39/6
42/25 66/16 617/21 €7/25 70/7
T1/1 7175 71719 71725 1274
13/10 BO/18 82/15 82/20 §3/1
83/9 90/19 91/2 101/20
102/13 105/7 105/9 162/5
163/11 166/24 169/7 169/18
turned (4] 10/16 14/7 14/12
97/8
tuzna [4]
172/3
twioe [6] 66/3 79/2 81/11
81/12 168720 170/10

16/6 43/14 44/8

two [B2]

two-hour [3] 42/4 135/22
156/25

type [8] 44/25 112/14 128/6
128/14 158/17

U

Ubaxr [10] 145/4 145/6 14577

145/12 145/14 145717 145/18
147/18 153/9 133/12
Th [3] 98/2% 108/10 147/11
Uh~-huh {3] 98/25 108/10
147/11
ultimately [6] 12/5 18/22
20/5 117/12 13671 139/)4
unacacunted [2] 78/12 165/22
wicextaln [1] 64/9
uncomfortabla [6] 77/18
T1/21 122/6 122/7 165/18
172/11
undaxr [14] 7/7 1/18 8/1 43/6
4377 82722 717/9 89/1 132/8
132/10 166/14 167/21 168/10
168/1%
underge [1]
undezneath [1] 125/15
understand [7]1 4/12 48/12
52/4 73/11 100/20 132/14
13377
undazstanding [3]
93/10
understeod [1] 15/3
unfortunate {11 167/17
unfortunately [1) 157/1
unimpressad [1] 135/2
unlese [3] 100/3 133/19
174715
wnpleasant [2]
unzemazkable [1] 171/24
unsatisfactorily [3] 39/5
319/7 39/8B 105/10 105/16
unsatisfactorxy [1] 105/12
untll [7] 48/5 67/21 71/4
111/17 116/24 133/18 148/21
mnusual [3] 6/14 13/9 161/18
op [95]

170/2

63/19 93/5

76/18 122/22

vpon [3] 5/7 121723 128/2

us [10] 13/16 36/10 115/24
122/20 125/16 150/3 162/15%
163/11 168/12 173/5

use [7] 48/18 73/24 74/24
87723 88/21 117/19 162/¢6

used [7] 5/23 8/5 87/1
110/19 110/24 132/1€ 111/15

uses [1] 82/24

using [2] 80/19 87/22

usunlly [3] 112722 112/23
126/5 127/12 148/23

v

valid [2] 121/4 166/11

validity [2] 123/6 170/7

valley [1] 117/23

value [4] 119/21 127/3 127/5
127/9

van [5] 9/16 16/2¢ 20/9
32/14 13073

Vegas [2] 115/1 133/2

wehiole [27] 7/9 9/15 10/12
26/15 29/18 31/15 31/23
31/24 32/1 32/12 32/13 32/18
32/23 33/5 33/6 33/13 34/9
57/18 57/20 5B/5 93/12 106/5
113/2 113/6 113/8 113/15%
168/9

vehicles [1]1 53/16

varified [1] 126/2

vexy [17] 15/15 34/5 41/14
49/8 54715 58/17 S58/19 58/20
122/2 122/10 134/8 135/2
14877 164/8 164/9 171/23
17872

victim [1] 157/24

video [47] 7/23 27716 32/21
38/9 50/18 50/21 51/3 5674
56/16 57/5 57/13 58/23 §0/20
62/21 63/17 69717 9718
7G/15 73720 73/22 80/21
81/22 82/1 82/6 B2/7 B2/7
82/10 82/11 a2/16 83716 90/7
91/6 103725 134/13 134/14
134715 134717 134/20 134/24
135/1 13571 135/5 135/6
135/9 135/13 160/16 161/10

videos [3] 27/17 50/16 56/19

videotaps [3]1 7/22 51/5

73710

view [1] 169/17

violation [3] 7/6:7/7 1/16

visible [2] 32/2 66/18

visual [1D] 75/8 75/17 76/11
76/18 78/13 120/1 120/5

137/16 139/20 164/17

VOIR [1]1 117/16

volume'[3] 59/10 63/18 63/19

voluntear [1] 5/9%

vomit [4] 91/22 127/12
141/16 141/18

vomited (2] 92/18 124/10

vomiting [2] 107/17 128/16

vomits [1] 120/9

vouching [4] 100/4 100/11

100/12 100/21
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w
walted [2] 138/3 138/4
walting [7] 20/3 72/16

i08/22 111/3 185/20 162/1
lé2/8

waiva [1]

wake [2] 147/22 148/24

walk [31] 7/24 39/6 42/25
66/16 67721 67/25 70/6 70/23
7174 71/19 11/25 1274 13/1¢
80/18 82715 82720 83/9 90/19
91/2 101720 102/13 105/%
105/9 121/14 146/12 151/14
163/11 163725 166/23 169/"7
169718

valked [?7] 58/89 65/12 65/13
66/12 121/17 122/4 124/7

walking [1] 65/15

want [57] 4/13 3/11 6/4 6/15
1477 15/2 20/13 31/20 32/4
33723 38/10 39/22 44/4 4%/
49/9 57/1 57/7 57/8 57/10
58/13 60/14 60/18 62/23
64/15 64/15 64/18 67/4 67711
67/%5 67/22 69/12 70724
70/25 B8/13 8B/4 951/13 104/13
115710 117/12 134/25 135/21
135/24 136/2 136/6€ 138/14
145721 156/8 156/11 156/15
157/22 159/10 160/14 163/23
167/25 170/8 175/15 175/253

6/18

wanted [3] 130/8 135/25
160/21
wants [6] 130/20 130/21

130/28% 161/7 161/10 168/25
warm [2] 10/16 124/16

was [289])

wasn't [21] 13710 13/11 17/2
17/22 19714 19/23 61/6 64713
65/14 65714 B5/19 122/2
123/7 123/13 124/17 137/25
148722 154/1 15872 1%%/1
1712721,

watch [19] 56/3 63/6 76/8
93/16 93/17 120/17 134/5
134/12 134/15 134723 135/1
135/1 135/5 135/8 135/13
140720 160/18, 161/10 172/2
watched [S) 22/21 530/15
81/22 82/6 136/23

watching [8] 37/6 90/7 105/1
108/4 134/19 170/1

watar [1] 76/10

way [15] 5/16 64/18 64/13
85/14 102/3 118/10 122/23
125/5 126/7 130/23 133720
143713 154711 161/8 174/10
ways [2] 69/3 145/17

we [186]

wa'd 1] &/13

we'll [I0] 2B/5 54/7 57/1
6873 73/25 85/3 B6/19 102/9
115/9 117/13

we'ze [23] 6/24 26/13 31712
51/7 6€3/16 67/2 67/14 €7/14
68/22 69/16 71/8 73/11 10778
108/22 111/2 111/4 117/5
133/9 161/13 163/2 16372
164/5 176/5

we'va [7] 5/12 83714 128/17
130/14 130/23 135/23 166/12

waar 1] 140/20

weaxing 3] 1:1/16 97/12
97/13

woaving [1] 166/16

week [8] 34723 148/2 148/19
152/20 152/21 153/4 175719
176/17

welght [2]

welcoma [1]

wall [62)

went [17] 36/9 98/9 112/24
132/23 137719 144/1 144/3
144/3 14473 14572 147/21
155/9 168/3 170/20 171r/24
173/2 173/13

wera [122]

wavan't [S] 16/10 17/6 64/20
78717 78/20 78/22

what [202]

what's [19] 22/16 23/16
29/14 44712 48/7 46/18 54/19
60/12 77/1 7773 8471 104/22
109/14 109720 122714 133/21
148/19 15076 151/6

whatsvar [8] 28/4 44/4 49/1
68/2 128/21 129/1 139/2
160/7

whatsoaver [1} 170725

12871 158/11
13672

wheal [3] 167/16 174/3
174/20

when [98]

whare [42] 7/285 B/3 9/6 9/19

13715 13/16 13/20 14/19 16/3
23/25 26/17 29/22 37/5 41724
44/17 54/24 5%/12 55/21 62/1
63/1 64717 B0/18 83/19 B&/9
106712 106/17 113/14 115/24
133/1 133/2 137/19 14577
145714 146/13 149/5 151/9
163/2 164/25 169/14 170/5
171/2 174/8

vhezaver [1] 129/4

whether [27] 5/4 5/22 62/5
64/10 73/5 86/19 88/2 100/1
100/16 102/7 108/24 118/25
123/10 123717 123/22 124/1
124/23 132/7 133/14 151/11
1%3/24 160/22 160/23 160/25
162/15 167/6 170/16

which [34] 7/6 7/14 9/23
32/13 39/4 40/9 42/23 4422
83/4 53/20 54/7 56/20 56/22
73/11 93714 97/3 103/3
104/21 116/11 118/22 122/1
12271 125718 128/8 130/3
133/8 133710 151/11 160/11
166723 171/4 173/14 174/9
17577

while [13]1 18/11 21/1 56/8
75/4 79/17 79/25 94/8 105/18B
141/5 14178 16271 172/2
172/4

white [2] 7/24 9/18

who [28] 11/7 12714 32/2
32/11 33/18 40/20 41/1 53/18
96/13 97/8 59/8 108/6 138/15
139710 157/25 16672 167/11

167/15 167/18 167/22 168B/9
168/25 169/10 169/17 169/18
170/11 170/11 174/15

whole [20] 8/2 8/16 24/25
37/7 65721 83/18 95/3 100/7
100/7 114711 122/18 134/5
134710 134/14 134/15 135/6
138/9 152714 161/13 165/3

whose [1] 112/19

why [40]1 7/14 8/2 11/6 32/17
39/20 58/11 €1/5 71/18 71720
T1/24 75/20 771712 771/24 79/1
79/1 81715 85/1 85/23 8973
94/10 108/20 110/20 117/14
119/16 121/9 122/3 122/12
125/4 133/9 145720 148/25
152/13 164/23 164/25 165/8
163/12 165/20 172717 174/9
175716

wide [1] 138/8

will [368] &6/9 €/24 /23 B/16
12/2 2377 24724 27/18 27719
30/16 30/2% 34/14 34/16 36/8
39/14 42/% 43/16 43/1e 4477
46/3 48/13 80/7 85/23 B6/16
86/24 93/3 95/3 95/13 971/186
111/24 113/14 114/7 114710
115/12 116/21 116/25 119720
131/22 137/6 148720 152/25
154/2 154/17 158714 15%/20
160/6 161711 161/12 164/9
187/4 173/11 173/1% 175/18
176/2 176/6 176/13

windeir T4] 18/2 18/3 130/5
150/6

winging [1] 136/6

wish [1] 44/2

withdzaw [1]

Withdrawn [1] 93/7

within [14] 4242 42/13 43/5
93/17 126/12 139719 153/11
161/3 173/19 173/21 173/22
173/23 173/25 174/7

without [4] 18/13 36/5 36/6
66/7

witness [33] 4/7 8/8 B/12
20/16 2175 21/19 22713 23/10
2477 24710 24/18 24721 27/6
27/21 31718 32/% T1/11 73/15
B4/21 94/2 94/15 94/21 94/23
104/ 114/5 114/8 115/16
115719 116/24 118/21 123713
125/3 131/18 163/18 165/18

witnags's [1] 100/4

witnessas [7] 4/10 4/13 4/22
6/21 156/2 156/5 162/22

witnessing [1] 100/7

woke [2] 145/10 148/4

woman [1] 115/7

won't [1] 5/16

wondar I1] 170/16

wondazing [1] 69/4

word [8] 69/8 142/8 i62/19
162/20 162/23 163/22 165/14
171715

wozds [4]

165/11

work [19] 9/22 49/10 64/11

10274 131/23 138/2 135/24

34/8

16/23 18/19 137/8
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w yourselvas [1] 176/20

work.., [12] 143/25 144/2 |g
145/15 145/22 145/23 145/25

147710 148/17 154/9 184710 |°F° (2] 166/3 166/3
168/8 176/20

worked [1] 133/20

uu:king [6]1 55/25 74/1 75/4
96/2 146/2 154/1

wozks [1] 81/1

worried [1] 20/12

wozse [2] 90/14 143712

worth [3] 134/4 135/13
160/16 '

would [B82]

wouldn't [4] 30/24 81/10
86/T 121/9

wracks [2] 1%7/10 157/12

write [§] 26/25 55/4 55/12
§8/9 88/14 70/9 101/11
102/18 157/22

writing [8] 23/24 101/5
101/7 101/14 101/16

written [4] 83/4 104/3 104/6
104/17

wrang [8] 37/11 44/6 91/17
103/22 170718 170720

wrote [5] 53/4 68/1 70713

| 101711 102/21

¥

yeah [17] 10/6 138/22 139/9
142710 143/11 144/15 144/18
148/13 150/24 154/13 154/22
154/24 155/5 138/3 164/23
165/19 165/18

year [8] 9/11 26/14 47/23
65/6 65/9 96/3 103/16 152/15

years [6] 65/19 65/21 96/1
110710 110/17 115/4

yelling [1] 16/18

yas [272]

yat [B] 14/16 15/1 43/3.
78715 108/15

you [937]

you'd [3] B56/20 144/17
156/10

you'll [3] 5/1 38/15 43/14

you'ze [47]1 35/4 12/23 16/25
24/17 27710 28/5 33/12 35/10
39/23 47712 48/1 50/24 51/15
57/17 61/14 65/18 65/24
€9/14 72714 71720 81/14
83/11 B6/6 87/23 89/12 51/18
93/17 100/20 104/24 122/7
123712 129/12 129/14 132/14
133/1 133/17 133/23 136/2
147/2 151/6 154/18 161/2
16278 162/9 163/15 164/33
175/12

you'wva [19]1 5721 47/7 64/7
65/4 €5/12 81/7 81/10 103/24
104/25 110/16 112/12 117/22
117/25 118/5 1:35/14 136/23
148/3 154/4 162/7

young [3] 7/12 162/2% 162/25

younger [2] 162724 168/25 '

your [233]

yourself [B] 13/28 35/4 37/13
137/23 139/23

AA000120



10

12

13 | #8014510

14
15
16
17

19

26

27

| : |
%"ﬂ. WOLFSON VTR L JUSTIGE
Clark Cnﬁint}' District Attorney o o

N e o WM -b P

MELANIE SCHEIBLE b 12

Depgzliislrict Attorney

Nevada Bar #014266 Ea o saw

| 200 Lewss Avenue FiLED

Novada 89155-2212

‘ zoz")’%]l'-bsoo .
for Plaintiff

1
2
3
4
51| Las
6
7
8
9

4

: J JUSTICE COURT, HENDERSON TOWNSHIP
" C CLARK i A

GQUNTY, NEVAD

THE STATE OF NEVADA,

Plaintiff,
\Qegdt DEONH3-0am
1vs- CASENO: 19FH0521X

MATTHEW HANEY MOLEN, DEPTNO: 1

Defendant.

!

STATE’S RESPONSE TO DEFENDANT’S SUPPLEMENTAL BRIEF
ON CONSIDERATION OF A SINGLE BREATH TEST TAKEN
OUTSIDE OF THE TWO HOUR LIMIT

18 | DATE OF HEARING: JANUARY 30, 2020
OF 9 AM

I
' TIME OF HEARING:

, COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
Distrlcj‘ Attorney, through MELANIE SCHEIBLE, Deputy District Attorney, and hereby
Submits the attached Points and Anthorities in response to Defendant*s Supplemental Briefon
CidFraﬁon of a Single Bmml.’_t_a Test Taken Outside of the Two Hour Limit.

: frhianeaponseimademdbmdupmaumppapm end pleadings on file herein, the
a'ttachd]d Points and Authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court,
it : '
| m

' W/01 01T STV PPHOSIL-RAP-DAOLEN_MATTIIW)001.DOCR
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o STATEMENT OF THE CASE

Matthew Molen (“Defendant”™) was charged by way of Ciminal Complaint on or about
March 1f, 2019 with CHILD ABUSE, NEGLECT, OR ENDANGERMENT (Category B
Felony 1 NRS 200.508.1 ~ NOC 55226) aud DRIVING UNDER THE INFLUENCE

(Misdemeanor — NRS 484C.110, 484C.400, 484C.105 —NOC 53900).

' Oh August 27, 2019,  Preliminary Hearing was held on Count 1 CHILD ABUSE,
NE'GLEIIET, OR ENDANGERMENT (Category B Felony — NRS 200.508.1 — NOC 55226),
for which this Henorable Court found probable cause. On December 5, 2019, & non-jury trial
was held before this Honorable Court on Count 2 DRIVING UNDER THE INFLUENCE
(Misdenjeanor— NRS 484C,110, 484C.400, 484C. 105 — NOC 53900). Both parties rested on
December 5, 2019, but this Honorable Court granted Defendant leave to file a Supplemental
Briefing before. making a final adjudication. Defendant filed the instant Brief on
Degember 16, 2019 and the State herein responds.

: TATEMENT FACT.,
| | Officers from the Henderson Police Department responded to a vehicls collision neer
the intersection of Pecos and Robindale on March 12, 2019. Preliminary Hearing Transcript
8/27/2019 ("PHT™) 7-9. Officer Groll was dispatohed et approximately 1520 hours, and
arffved at 1538 hours, PHT 38'. After Officer Groll emived, he saw Defendant exit his
Hyundai, which was parked in a parking lot near the intersection, PHT 9. When Officer Groll
approached Defendant, Officer Groll detected alcohol on Defendant’s breath. PHT 10. Officer
Groll administered a. series of Field Sobriety Tests, including a horizontal gaze nystagmus,
walk and turn, and one leg stand test. PHT 1415, On the horizontal gaze nystagmus test,
Defendant exhibited sx out of six possible chues of impeirment. PHT 14. On the walk end turn
test, Defendant exhibited three out of cight possible clues of impairment. PHT 16. On the
i statid test, Defendant exhibited three of four possible clues of impairment, PHT 18,

" one-le
I/

1 Foolnge|from Officer Groll*s body camern wes admitted as evidence during the non-jury trial on December 3, 2019 with accurate ims
stamps, which shows Officer Groll arviving at 1538 hours.

2
WA M20I0MH0RE NSFHON - RIFN(MOLEN, MATTHEW-0ILDOCK
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BTsed on the. indicators of impairment, Officer Groll placed Defendant under -arrest at
that time. PHT 22. Officer Groll transported Defendant to the Henderson Detention Center
where q':aimamu administered a breath test to Defendant. PHT 26. In accordance with
policy, (fficer Groll first observed Defendant for at least fifteen minutes prior to giving the
| sample far the breath test. PHT 26-27. During this time, Officer Groll did not obssrve
Daﬁnda}n pliice anything in his mouth, remove anything from his mouth, or enything else that
might affect the results of a breath test. PHT 26-28,

, At 1737 hours on March 12, 2019 Defendant provided a breath sample which had

.17? breath alcohoi concentration. PHT 33. Four minutes later, at 1741 hours, Defendant
prqv-idel & breath sample which had a breath alcoho! conceniration of .164. 1d.

| ARGUMENT

AL cfendant Provides No Justification For Considering The Two Breath Tests

' Single Test

I
The case law Defendant cites to support his assertion that the two tests administered at

1737 h lurs and 1741 hour, respectively, should be considered a single test are not cases on
pojnt. Defendant’s Brief at 3. In Burcham, the Defendant’s blood alcohol level was measured
at '07 about an hour after he was driving, and .04 enother hour after the first test, Sheriff,
Clark Cluung v. Burcham, 124 Nev. 1247, (2008) The Court ruled “expert testimony regarding
mtrogttilde extrapolation or an explanation by the State is not required in Grand Jury
proceedings under these circymstances.” Id at 328.

] , the Court found that “Burcham erroneously relies on 8 Texas Court of
Criminh! Appeals case, Mata v. **334 State. to support his argument that the State may not
rely orl retrograde extrapolation unless it presents an expert to testify on the technique.”
| Sheriﬁ"; Clark County v, Burcham, 124 Nev, 1247 at 1259 (Internal citations omitted.)

'F. Burcham, the Novada Suprems Conrt addrossed when & Grand Jury or jury could
meke an Inference as to whether & Defendant’s blood alcohol concentration was rising or
falling| Id. For that, it implied, two tests taken minutes apart would not be instryctive. Id. Two
testswiauldbeneededwiﬂaenonghtimei:;betwemmdetemﬂnethedireeﬁonofatrmd.

3
‘l ’ AT UTORITOTISE - REPH-MOLIN_ MATTHR)- 00, DOCD!
AA000123




M 00~ O L B W N e

NSO OB = et d ek e p—d bed P st s
M = O O 00 = O Wt P W N e O

" THe instant case is entirely different, NRS 484C.200 requires consscutive tests of the
| bre@thiimderweontrolforpossible errors. The legislature instructs us that when two
consecutive tests differ by more than .02, the accuracy is questionable, This makes sense, If
a Defendjnt’s breath alcohol were measured to be 01 and a few mimates later .11, a reasonsble
personv&ouldworrythatone of the results was erroneous. Rather than require lawyers to
l' bicker about just how big the difference tmust be to trigger said “worry,” the legislature has
prosoribed a number and it is .0Z. In the instarit case, the two tests are differeat by .008, 8o
} meszi:tmny rest assured that both of those numbers are accurate.
The next question for the Cotrt, is whether there is a test before it that was taken within
two ho Is of Defendant being in actual control of the vehicle.? There is, The first test was
teken 1 hour and 59 minutes after Officer Groll observed Défendant exit his car.

IL' ﬁl Breath Test Was Condueted Within The Two Hour Thne Liinit As Required By
Nevada Revised State 484C.110 And 484C.200

' 737 is an hour and 59 minutes after 1538, Even if this Court accepted Defendant’s
puzzling assertion that the tests wers performed so close in time 8 to be considered one test,
he prnv{des no reason to cohclude that “the test” was performed more than two hours after he
was driying, It is the State’s position that two tests were conducted, and the first was within

two hours of Defendant being in physical operation of his vehicle.

I Defendant Has Become Unnecessarily Fixated On The Scieitce Of

Retrograde Extrapolation

Defendant fimdamentally misunderstands or misconstrues the State’s argument by
arguing that the evidence 1s insufficient to determine whether Defendant’s breath alcohol level
I‘ w;sﬁﬁlingorhlﬁngattheﬁmathebreaﬂxmﬂa administered. The State does not rely on
the difference between the twb tests to argue that Defondant’s alcohol level was trending in
either 'irauﬁon. To the State, it is irrelevant whether the second test was higher or lower than
the EirsIttest, as long as the difference between the two was less than .02, It is only Defendant

i
=m5m|=um|mn'bymmnm'.mmmumﬂmmumwkmmmmmnuﬁemm"

Defendasil’s Bricf at 2. Deputy District Attomsy Melanle Schelble clearly statod during the Preliminery Hoarlug on the felony charge
[ aspoviatcd with this case that™we will argye it was within the two-hour time limit.” PHT at 68,

4
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who'is concerned that science is unable to tell us whether his breath alcohol content was rising
orﬁ_illin#atﬂwﬁmnhewas arrested. Yet, he fails to explain the relevance to the Court. If
his breath alcohol content was actually rising, does that mean it was not measured at .172
within two hours of being In control of his vehicle? If it was actually falling, does that mean
it was nol; measured at .172 within two hours of driving?

Dhfendant fails o provids any way to interpret the results of his breath alcohol tests |
that would cast reasonable doubt upon his intoxication at the time he was driving his car. He
now cites to McLean v, Moran, 963 F.2d 1306, 1311 (9th Cir. 1992) to suggest that considering
1 the resulls of the breath tests administered in this case would be efror, However, the Court
{| was cleaL in McLean that the error was treating the results of a blood test as an irrebuttable

ion of intoxication, under a statute that had no time parameters on alcohol detection
tests. E_J'I'he instent case, whero the statute provides a clear time limit on the use of tests to
I presumg toxloation, and the test falls within that time limit, is not analogous. The results of
Defendsnt's breath alochol tests are cotnpetent, relevant evidence that it would be error for
this Court not to consider.

Likewise, Defendant's dependence on State v. Dist. Ct, (Armitrong), 127 Nev. 927,
936, (2[!'1 1) is isplaced. This case addressed whether the results of a test of biood taken more
than twp hours after the Deferidant was involved in a vehicle accident would appeal to “the
ertotioria] and sympsthetio tendencles of & jury, rather than the jury's intellectual sbility to
eveluats evidence.” State v, Dist. Ct. (Armatrong), 127 Nev. 927, 933, (citing Krause Inc, v,
Little, 117 Nev. 929 at 935 (2001)) The concern that e jury would be so shocked by the
| D;fmd#t's astonilshingly high blood alcobol conteat that its members would be unable to
rationa.}ly consider the evidence does not apply in this case.

/A

w |
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, In| addition, Defendant cites to Phillips v. State, 128 Nev. 925, (2012) for the
| proposition that the evidence of his breath alochol tests is inadmissible without expert
testimony to correlats his breath alcohol content (BAC) with impairment. The Phillips
f decis:on'eoncuns a case where the Defendant was charged only under an impairment theory,
but the Gourt nonetheless instructed 2 jury on per se intoxication. Phillips v, State, 128 Nov.
925. In +e ingtant case, Defendant is charged under ll thres theories of lisbillty.
IV, NoRetrograde Extrapolation Was Done Or Required In This Case

State does not dispute that the test was barely conducted within the two-hour
parameters set by statute to establish per se intoxication under Nevada law. The State argued
at trial that any concerns regarding the time elapsed between Defendant’s control of his vehicle
andthel test is allayed by the results of the tests: a breath alcohol concentration more
than twice the legal limit.

" Fhe State relterates the argument put forth at tial. If the breath aloohol conoentration
had beei: near .08, retrograde extrapolation may have been useful—though not necessary—to
“ prove dant’s intoxication beyond & reasonable doubt. But, this case is not a “close call.”
A test was conducted within two hours. Defendant’s breath alcohol was above the legal limit.

t was pet se intoxicated at the time he was in control of his vehicle.

[he State is not asking this Henorable Court to make & determination thet requires
solentiflc expertise, The law provides the presumption that a person who has a breath alcohol
concenflmtion of .08 120 minutes after operation a vehicle was under the influence of alcohol
while :fpr.raﬂng the vehicle. Therefore, the Court should—and must—also presume that
| someone with a broath alcohol concentration of .172 119 minutes after operation of a vehiole
was uniler the influence of alcobol while operating the vehicle.
it
i
i
i
m
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T4 take this 8 step further, assuming argwendo, the Court Is concemed that the
corroborative test was not taken until 123 minutes after Defendant was in operation of his
| vehicie, the State suggests there s no logical way Defendant could have had a breath alcohol
eon:cenu-‘ation of .164 123 minutes after being in operation of vehicle and not also been under
r the influence of alcohol while he was in operation of the vehicle, Defendant provided no
reason 1 believe that if the timeline of the testing had beem moved up by 4 minutes, the resuits
would héve been different by .09. There is no need to conduct retrograde extrapolation where
thege 1 1o reasonsble doubt as to Defendant's intoxication at the time he was driving.

ther factors that should alleviate any doubt regarding Defendant’s intoxication
| include the cloes of intoxication exhibited on all three f the Fleld Sobriety Tests, the smell of

| alephol detected on Defendant’s breath, and the. fact that he was involved in a car collision,
" DATED this 6* day of Jamary, 2020,
' Respeotfully submitted,
STEVEN B. WOLFSON
A Clark Coun% District Attomegy
Nevada Bar #001565
BY 1
Deputy Distriot A:
Nevada Bar #014266
CERTIFICATE OF FACSIMILE TRANSMISSION

. 1 hereby certify that service of the above and foregoing was made this 6® day of
Jehuary, 2020, by facsimile transmission to:
| .

CRAIG MUELLER, ESQ.
(702) 940-1235 <

|| - BY /s/E.Goddard
E. Godaard
Secretary for the District Attorney’s Office
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_ " LTERSON JUSTICE
CRAIG A, MUELLER, ESQ. ¢ |
NewdaBarNo. 4103 * o Ap
CRAIG MUELLER CIA Wit DEC 17 A & up
Las Vegas, Novada 89101

Telephone: (702) 382-1200 ~ILED
Facatmile: (702) 940-1235 Bl

Email: craig@creigtnuellerlaw.com

s for Defendant

MATTHEW MOLEN

JUSTICE COURT, HENDERSON TOWNSHIP

CLARK COUNTY, NEV. %D‘b oot B-0000

THE STATE OF NEVADA, CaseNo. 19FHO521X
Plaintift Dept. No. 7 |
ve. DATE:
MATTHEW HANEY MOLEN, TIME:
Defendant,

COMRS NOW, Defendant, MATTHEW HANEY MOLEN, by and through his

attorneys, CRAIG MUELLER & ASSOCIATES, and provides the following Supplemental Brief
on Consideration of a Single Breath Test Taken Outside of the Two Hour Limit as requested by

the Court.

111
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Thissupplementisbaseduponmepleudingsonﬁlehnein, the attached Memorandum of
Points and Authorities, any pleadings or papers of which the Court takes judicial notice, and any
argument the Court may allow.

Dated this_{)*™day of December, 2019.
' CRAIG MUELLER & ASSOCIATES

Oraig Mucller
I
MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

This case involved 2 two car accident that was called in at 15:20. Officers arrived at 15:39,
and there was a witness to the accident that remained on scene. The breath test in this case was
administered at 17:37 and 17:41, and the tesults were .172 and .164, respectively. There is.no
dispute that the breath test is outside of the 2 hour [imit of the accident. The single breath test
wunotfoﬂowedbyusubsequmﬂbreaﬂatestﬁ:rthepmpoaeofm&osradq extrapolation, and
therefore is not admissible for the purposes of & DUL

QUESTION PRESENTED: The question presented was whether a single breath test
outside the two hours be admissible for any other reason to establish DU

SHORT RESPONSE: No. The Neyada Supreme Court has concluded that evidence of the
actual alcohol level, without any evidence correlating that alcohol level with impairment in
driving, is unfairly prejudicial.

L NRS 484C.200(1)(s) REQUIRES TWO CONSECUTIVE SAMPLES TO
ESTABLISH CONCENTRATION WITHIN AN INDIVIDUAL’S BREATH.,

NRS 484C200 Requirements for evidentiary test of breath to detormine
concentration of aleohol in breath; refusal or fallure to submit to test.

Page 2 of 11
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1. Exceptasotherwisepmvidedinsubswﬁopz,meﬁdmﬁarj'wstofbmﬂhto
determine the concentration of alcoho! in a person’s breath may be used to establish that
concentration only if two consecutive samples of the person’s breath are taken and:
() The difference between the concentration of alcohol in the person’s breath indicated

by the two semples is less than or equal to 0.02;

Thus, the set of the two consecutive tests can establish the concentration of alcohol in a
person’s breath if the difference is within or equal to'.02; .In this case, the tests were .172 and
-164, and act as a single test for that point in time which is outside the two hour limit.

II: THE TWO BREATH TESTS COUNT AS A SINGLE TEST

The two breath tests were administered mitrutes apart but both were over two hours after the
driving incident. The two tests were so close in time they serve as a single test pursuant to
discussions held in caso law. The Nevada Supreme Court previously addressed the closeness of
time between tests, and reasonable time frame between tests for the purposes of retrograde
extrapolation. The time between tests was discussed in Sheriff v. Burcham, 198 P.3d 326, 124
Nev. 1247 (Nov. 2008). In Skeriff, there was about an hour difference between the two tests.
mmmwmwhemmmnmwbemmmonymmaden&apolaﬁon
ata grand jury, but the Sheriff Court also visited and discussed the differentiation between two
tests: taken close in time. That Court diseus;edMata, a Texas case, where it involved tests that
were 50 close in time, the tests only served as a single test for determining whether he was still
absorbing glcohol, meaning his BAC was rising, or was eliminating alcohol, meaning his BAC
was dropping.

For the purposes in this case, the administration of the two breath tests, so close in time and
only minutes apart as required under NRS 484C.200,-cauntasasinglewstfodetenninethe
aleohol in a person’s breath at a given time.

ft ’

141
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IIl. ADMISSION OF A BREATH TEST WITHOUT A SECOND SET OF
TESTING FIGURES RAISES AN OVERBREADTH CHALLENGE, AS
ALCOHOL AT THE TIME OF TESTING IS NOT INDICATIVE OF
ALCOHOL AT THE TIME OF TESTING

Previously, the statutes created a presumption that the blood alcohol at the time of testing
was the same level at the time of driving. Not only is this inaccurate as the BAC may be rising
from the body still absorbing alcohol, or dropping from the body eliminating alcohol, but was
subject to an overbreadth challenge. In MeLean, the Ninth Circuit addressed just such an
overbreadth challenge to.NRS 484.379(1) * and NRS 484.381(1) * as they wero formulated at
that time. NRS 484.379(1)(c) was not then in effect; however, NRS 484.381(1) crested o
presumption that tlie defendant's blood alcohol level at the time of driving was the same es st the
time of testing. The McLean court found that the digtriot court treated the presumption as
mandatory and conclusive, and that it was, therefore, unconstitutiona as applied, The court
concluded that "McLean's constitutional right to have the State.prove every elemerit of the crime
beyond a reasonable doubt was violated by the conclusive presumption applied by the judge.”
McLean v. Moran, 963 F.2d 1306 (9th Cir.1992).

By this Court considering the regults of'a test taken outside of the time frame without a
second test and an expert able to testify to retrograde extrapolation and correlation to determine
alleged alcohol level at the time of driving raises the same overbreadth challenge. This would be
tantamount to this Court taking a.step back in tifne to when it wes believed: the alcohol level at
the time of the test was the same as the time of driving. This approach disregards current Jaw
and the procedural safeguards that are in place by the statutes and case law.

IV. A SINGLE TEST OUTSIDE THE LIMIT ENCOURAGES A CONVICTION

" BASED ON AN IMPROPER BASIS WHEN THE CALCULATION IS NOT
SUFFICIENTLY RELIABLE

To heve the Stato push for admission of a test outside.of the allotted time only indicates their

encouragement £o want the trier of fact, in this case, the Justice Court Judge, to assume the role

Page4 of 11
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of an expert in retrograde extrapolation and make their own calculation or finding based on the
breath test and time. This would mean the judicial dfficer would disregard the fact there is no
second test to anchor & calculated alcohol level, The judicial officer would then attempt to uge
simple math in their head and guestimate.in thieir own opinion as to if Mr. Molen was under the
influence based on the test. This places the judicial officer in an expert witpess position rather
than evaluating the evidence of expert witness testimony evaluating the test which is submitted
to the judicial officer. Further, doing this disregards the factors and. variables that an expert
would employ, and the judicial officer may likely not possess or lack in proper skill and
trainings, such as individnal abso:pt_ionmdeﬁnﬂnaﬁmmm,including(l)ﬂntypeandamm
of food in the stomach, (2) gender, (3).weight, (4) age, (5) mental state, (6) drinking pattern at
the relevant time, (7) {ype and amount of beverage consumed, arid (8) elapsed time between the
firet and last drink taken. Any analysis without a second test and assuming This is what
encourages a conviction on an improper basis.

The Nevada Supreme Court previously upheld a pretrial motion to exclude a single test
which facts are almost identical to this case (other than it involved a single blood test while this
involves a single breath test). The State v. Eightk Judicial Dist. Court of Nevada, 127 Nev. Adv.
Op. 84, 267 P.3d 777 (Nev. 2011) involved a collision where a single blood sample was taken
more than two hours after the collision. That blood sample had.an alcohol level of . 18.
Ammstrang filed a prefrial motion to exclude the blood alcohol test result, Armstrong argued that
his blood was drawn outside the statutory two-hour window provided in NRS 484C.430(1)(c)
and that the test was inadmissible because only one blood sample was obtained, He further
argued that the retrograde extrapolation that the State would have to use fo determine his blood
alcoholhvdatﬁaﬁmehewasdrivingwasunreliablemdﬂmeﬁreindwmtmdmﬁiﬂy
prejudicial. The State opposed the motion, arguing that retrograde extrapolation was not required

Page 5 of 11
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to determine Armstrong's blood alcohol level at the time of the collision because his alcohol
level was sufficiently high that a jury could determine that it was above .08 while he was drving,
but even if the State. were required to do so, any varigbles in the retrograde extrapolation goto
the weight of that evidence rather than its admissibility. The State also argued that the blood
alcohol test was admissible to show that Armstrong was driving under the influence of
intoxicating liquor.

The Court denied the petition that attempted to permit the lower Court to use a single test,

anddidsobysayingﬂmpmsecuﬁonwasnotprecludqdﬁ'omeonﬁcﬁonsbygoingonto state: |

“We are not unmindful of the State's concerns about prosecuting offenders for driving under
the influence, but the State's accusations that the district conrt's order “precludes the state
from ever convicting a drunk driver of having a .08 or more at [the] time of driving” and
“legalizes driving under the influence of alcohol 50 Jong as a chemical test is not done within
two hiours of driving” goa step too far, The State may present evidencs that is relevant and
not unfairly prejudicial. NRS 48.025(1); NRS 48.035(1). Although retrograde extrapolation
has its place in proving that a defendant was driving under the influence, it also has the
potential to encourage a conviction based on an improper basis when the calculation is not
sufficiently reliable in a given case. There may be circumstances consistent with this opinion
in which a calculation based on the results of a single blood sample is reliable and whose
relevance is not substantially outweighed by the danger of unfair prejudice; that is up to the
district court to determine on a case-by-case basis. But even when retrograde extrapolation
evidence is not admissible, other evidence may establish that a defendant was driving under
the influence as prohibited by NRS 484C.430(1)(a). See Sheriffv. Burcham, 124 Nev. 1247
1258, 198 P.3d 326, 333 (2008) (concluding that State presented sufficient evidence to
establish probable cause to believe defendant was driving under the influence based on
testimony about defendant's driving and circumstances of accident, defendant's smell and
physical appearance after accident, and defendant's admissions about drinking).”

The Court in State v. Eighth Judicial Dist. Court of Nevada, 127 Nev. Adv. Op. 84, 267P.3d
777 (Nev. 2011) also addressed fictors in calculatior that would also be ignored by this court
(should the judicial officer choose use the single test taken outside of the two hour time limit)
anduscasingleiutﬁ:rimpnirmentofamthu-ﬁmeperiodusingorcalculaﬁngtheirownalcohol
level'. What the court said was:

'DoinshmumamtwﬂnjndichlofﬁmncﬁngumupmintheMMMogudaQ:MpohHonm
detennine if Mr. Molen was under the influence when he was driving.

Page 6 of 11
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“ We agree that achieving a relisble retrograde extrapolation cilculation requires
consideration of a variety of factors. The following factors are relevant to achieving a
sufficiently reliable retrograde extrapolation calculation: (1) gender, (2) weight, (3) age, (4)
height, (5) mental state, (6) the type and amount of food in the stomach, (7) type and amount
of alcohol cansumed, (8) when the last alcoholio drink was consumed, (9) drinking pattern at
the felevant time, (10) clapsed time between the first and last drink consumed, (11) time
elapsed between the last drink consumed and the. blood draw, (12) the number of samples
taken, (13) the length of time between the offense and the blood draws, (14) the average
alcohol absorption rate, and (15) the average elimination rate, We observe, as the Masa court
did, that not every personal fact about the defendant must be known to construct a reliable
extrapolation, 46 S,W.3d at 91617, but rather those factors must be balanced.”

If the judicial officer considers and acts on the test outside of the two hour window to
determine impairment without the proper skill and training to the factors listed above?, they
would also likely not possess or lack in proper skill énd trainings to properly assess the
additiona] 15 factors above, Doing g0 only encourages a conviction on an improper basis and
makes it ripe for appeal with not only being overturned but even consideration for bias towards
defendants and exceeding judicial authority. This is why the State is to present expert testimony
o the correlation of tests to impairment, and the judicisl officer consider such testimony of
validly admitted tests. Unfortunately, a test taken outside the two hour window is not admissible
absent a second test upon which an alcohol level can be anchored by testimony of an expert in
the field of retrograde extrapolation. The single test cannot end should not be considered by this
court and request is hereby made to exclude such test from admission and/or consideration,

V.  THE NEVADA SUPREME COURT HAS AGREED THAT THE PROBATIVE
VALUE OF A TEST IS OUTWEIGHED BY THE DANGER OF UNFAIR
PREJUDICE.

The Court echoed this ides in other casas, including an unpublished opinion which the

Supreme Court now permits citation thereof where previously it could riot be cited as authority

‘(l)ﬁatypemdlmountnffuodinthubmmhlmmd«,@)weight,@)age,(ﬂmenhlmts)d:hldng
pmematﬂnerelevunﬂime.(’l)typenndammmtnfbwmaeodnmmed,andmelapseddmebmﬂmﬂmmd
last drink taken.
Page7 of 11
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butcouldbeaiﬁadasarefermceorraﬂ;erasaglﬁdetowhmthecomtisoﬂm'udselea:ﬁngor
may rule if it was presented with & similar case and similgr circumstances,

In Maldonado-Mefia, the forensic scieatist (generally the type of expert used for
retrograde extrapolation) testified they could riot form an opinion based on blood tests taken after
the accident’, In that case, when asked on direct examination if she could form an opinion about
Maldonado-Mejia's blood alcohol level at the time of the accident based on the test results, the
forensic scientist testified thatsheoouldnotﬁ)manopﬁﬂonbecmsethmwmtuomany
variables. In light of this testimony, we agree with Maldonado-Mejia that the probative value of
this evidence may have been outweighed by the danger of unfair prejudice. See State v. Eighth
Judicial Dist. Court (Armstrong), 127 Nev. _, _, 267 P.3d 777, 781-82 (201 1), as cited in
Maidonado-Mefia v. State (Nev. 2013).

One case right on point is Phillips, as that is what the State hopes the judicial officer will
do in this case: ‘admit a test without producing a witness to cotrelating it to impairment. In
Phillips, she contended that her blood alcohol level, which was admitted in the form of s
1aboratory report, was not relevant under the charged theory of DUI and was more prejudicial
than probative because the State did not produce a witness to correlate the blood aleohol level
with some degreo of actual impairment. The Court agreed.

Similarly identical to the same facts as above'is the Phillips case whete that court said:

“While the presence of alcohol in Phillips's system was relevant to proving the offense of

driving under the influence, we conclude that evidence of the actual blood alcohol level,

without any evidence correlating that blood alcohol level with impairment in driving, was
unfairly prejudicial. Therefore, we conclude that the district court egred in admitting

evidence of Phillips's blood alcohol level. See Libby v. State, 115 Nev. 45, 52,975 P.2d
833, 837 (1999), as cited in Phillips v. State, 381 P.3d 650(Table) (Nev. 2012)

’mmhvolvdlwmmm“memmmummhﬂnmmdﬂmmmof
impairment apply.
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'I'hiscaseathnndinvdlvesthatidenﬁcalissue:ntest-withnooneexperttomelahitto
any type of impaired driving. Itoan’tbeuaedforthewithhtwohourtheory,andﬂmwuno
second test to be used for extrapolation or impairment theory. As in Phillips, this case involves a
singlateetandnosecondtestnndtoomuwfactmsuponwhichaforensiescientisturexpert
could reasonable extrapolate Molen’s blood alcohol at the time of driving. This court should not
congider or permit the single test to be admitted, as the probative value to show Molen’s alcoho]
levelataﬂmeoutsideofthetwohcurﬁmalinﬁtisoutweigh«ibythedmgm-ofmfairprejudice
ﬁohimifﬂmﬂastisinnnywayusedtoammptordetennineanylwelofalcoholorinmﬁcaﬁon
at the time-of driving, Noexpmiublebotesﬁijruaimasingleteat, and here the State does not
evenhawnnexputwillinghodoso,norshmﬂdajudgembsﬁu:tetheiropinionandbecomethat
expert. Doingsoalsoraisestheissueofbias,nndgoestoshowat!mjudicialofﬁoerisnolonger
imparﬁal.andthmbeeomosavﬁmmformeprosecuﬁonmtherﬂnnau'iaoffact. A test with
nothing to correlate it to driving is just that: atastthancannotbecomlatedtodﬁving.

CONCLUSION

Fm'thiscourtmadmitandusethetestinanywaytoshowm.Molenwaslmderthe
inﬂuenceﬁorelﬂmchargeidenﬁﬂbdinthepeﬁﬁon,wiﬂmﬂapmpersecondheﬁwould
encouragoa conviction based on improper basis, and probative value of a single test is
outweighed by the danger of unfair prejudice. Noton]ycanafomnsicsgienﬁst extrapolate the
alcohol level from a'single test based on the varisble factors and an individual’s characteristics,
thejudicialofﬁoershouldnotbetanpwdorpamﬁttedtodothesameoraubsﬁtutethdropinion
a8 to the blood alcohol at the time of driving. Defendant has a right to have the State prove each
and every element beyond a reasonable doubt and in this case, they cannot do s0. The State is

Page 9 of 11
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relying a last minute “Hail Mary Pass** end hoping the court will extrapolate on their own and

find intoxication on behalf of Mr. Molen. This is what causes the unfair prejudice and should
not be allowed by the court. The breath test should not be admitted, nor should the State be
permitted to persuade the trier of fact for a conviction based on the test result. Doing so
disregards the procedural safeguardsputinplaoebymestatutesandmelawforsuchmes,and
infringes on a defendant’s constitutional rights. There are other ways for the State to establish
thatadefendantwasdﬂvingmderthainﬂumce,bmusingabreathtestmdmﬁae
cirmmstancesbasedonitbeingbotha_singloﬁstnndthetimingbeingoutsideofthetwohow
limit is not one of them:.

Dated this ﬂdﬁy of December, 2019.
ELMER & ASSOCIATES

Las Vegas, Nevada 89101

OF
RECEIPT OF COPY of the foregoing SUPPLEMENTAL BRIEF ON

CONSIDERATION OF A SINGLE BREATH TEST T N OUTSIDE OF THE TWO

HOURLmﬂT,isherebyadmowledgeﬂthisL_ dal of 2019,
By
DISTRICT ATTORNEY"S OFFICE

‘AHa:‘lHaryput,ahohownnashotphy,iuvewlongforwudpmin!muimﬁmtblﬂ,typlouﬂymadain
desperstion, with cnly 2 small chance of mccess. ... Oﬁsiuﬂy,memimmmafdupunﬁmphy,a"ﬂlﬂ}luy"
nadnaﬂyommdmabng,hw—p:nhbiﬂwmmﬂyofﬂm“ " variety, attempted at the end of a
half when a team is top far from &emdmehmbammmﬂomlphy,implyingtmiimulduh

divine intervention for the.play to succeed. Wikipadis com
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MUELLER & ASSOCIATES, CHID.
CRAIG A. MUELLER, ESQ. Maa aq,
Nevagda Bar No, 4703 8
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JUSTICE COURT, HENDERSON TOWNSHIP

THE STATE OF NEVADA, Case No. 19FB0S21X
Plaintlff, Dept No. 1
Vl- JJHHI ni\r\' o 'nnL
| I N :
MATTHEW MOLEN, PRELIINARY VEAUING DA

Defendant. |

COMES NOW,.Defendant MATTHEW yox.m, by and through his attorney, CRAIG A.
MUELLER, ESQ., of tho Iaw firm MUELLER & ASSOCIATES, CHID., and moves this Honorabie
Court to place this matter on calendar fo rescheduls preliminary hesring date as the defendant will be
out of jurisdiction due to business matter.

DATED the 27® day of June, 2019.

MUELLER, HINDS & ASSOCIATES, CHTD.

1 SCANNED

4
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NOTICE OF MOTION
TO: THE STATE OF NEVADA, Plaintiff; and,

TO: ITS COUNSEL OF RECORD, District Attorney:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOJICE that the undersigned will bring
tho foregoing Motion on for hearing before this coutt, on the 2" _ day of ulyf , 2019,
atthe hour of’]: 004 .m., or as soon thercafter as counsel may be heerd.

MUELLER, HINDS & ASSOCIATES, CHTD.

y, Oraly Wuellen

CRAIG A. MUELLER, ESQ.
Nevada Bar No. 4703

RECEIRT OF COFY.
RBCEE’POFACOPY&&BM@MMGHONTORESCHMPREHMINARY

msmmhmmmmﬂwofbw , 2019,

BY:
DISTRICT ATTORNEY'S OFFICE

SCANEI=D
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HINDS & ASSOCIATES, CHTD,
MUKLLER, A T, N2 Aso0
Nevada Bar No. 4703 ~ e em
600 8, Bighth Street A
Las Vogas, Novada 89101 s

for Defimdant
MATTHEW MOLEN

JUSTICE COURT, HENDERSON TOWNSHIP
CLARK COUNTY, NEVADA
THE STATR OF NEVADA \oL A G- L 3 - 0dwD
Plaintiff, Case No. 19FHDS2IX
Y. Dept No. 3

MATTHEW MOLEN,

Defendant.

COMRES NOW Defendant MATTHEW MOLEN, by and through his attorney, CRAIG A.
MUBLLER, ESQ., of the law firii MUELLER, HINDS & ASSOCIATES, and provides notice to the
State Of Nevada, pursuant to NRS 50.315(6) and NRS 50.320,

Defendant requests that the individuals listed as exepert witnesses in the police report in the
instant case be brought to cotxt fox live testimony, specifically AUSTIN GROLL (HPD) DARBY
LANZ (FORENSIC ANALYST). '

Defendant contends that thers is & substantial and bona fide dispuse in ths metter as fo her
state of infoxication at fhe timie of her aest. Defadant demands the right to confront the State’s
winesses to detarmino the socurhoy of the breath test taken with & CMI Ins. Tntoxilyzer 8000 Ui,
Serial Number 80-005041,

, SCANIKTCD
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Defendant demangds that the malers of the declarations be brought to court for cross-examination on
the procedures used and the tests conducted. This is necessary to establish whether there could have
possibly been an error following the cheoklist or administering the broath test.

DATED this 247 day of May, 2019.
MUELLER, HINDS & ASSOCIATES, CHTD, |

. Wwelles

CRAIG A. :LLER, ESQ.
Nevada Bar No. 4703

723 South Seventh Strest

Las Vogas, Nevada 89101
Attorney for Defendant

RECEIFT OF COFY
RECEIPT OF COPY of the foregoing DEMAND FOR EXPERT WITNESSES is hereby

SCAIIICS
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Electronically Filed
6/11/2020 9:34 AM
Steven D. Grierson

CLER? OF THE COUE :I

District Court

Clark County, Nevada

Matthew Haney Molen, Appellant(s) Case No.: C-20-348754-A
Vs Department 2
Nevada State of, Respondent(s) Justice Court Case: 19FH0521X /

19CRH000443-0000

To: Appellant’s Attorney: Craig A Mueller
To: Respondent’s Attorney  Steven B Wolfson

COUNTS Appealing Final Judgment Entered in this
Action on May 18™, 2020.

RECEIPT FOR DOCUMENTS AND NOTICE OF HEARING

You are hereby notified that the Clerk of District Court has filed the following:

Notice of Appeal
Original Justice Court File Filed June 11, 2020

PLEASE TAKE NOTICE that the above referenced action has been set for
hearing in Department 2, on July 9th, 2020, In Chambers.

STEVEN D. GRIERSON, CEO/CLERK OF COURT

/s/ Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court

CERTIFICATE OF SERVICE
I hereby certify that this 11th day of June, 2020

DX The foregoing Receipt for Documents and Notice of Hearing was electronically
served to all registered parties for case number C-20-348754-A.

/s/ Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court

Case Number: C-20-348754-A



Electronically Filed
6/18/2020 4:33 PM
Steven D. Grierson

CLERK OF THE COU
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2
5 DISTRICT COURT
4 CLARK COUNTY, NEVADA
5
61| MATTHEW MOLEN, Case No.: C-20-348754-A
Dept. No.: 2
7 Appellant,
Date: September 17, 2020
8 VS. Time: 9:00 a.m.
91| STATE OF NEVADA, ORDER SCHEDULING HEARING
AND BRIEFING SCHEDULE
10 Respondent.
11
12 TO: ALL PARTIES AND THEIR COUNSEL OF RECORD
13 PLEASE TAKE NOTICE that the undersigned will bring a hearing on appeal on the

14[|21* day of September, 2020, at 9:00 a.m. or as soon thereafter as counsel/parties can be
15| | heard, in Dept. I, Courtroom 3B, District Court.
16 Parties shall file briefs in accordance with the deadlines established in NRS 223B.130

171 | as follows:

18 Petitioner’s Opening Brief: ~ July 20, 2020

19 Respondent’s Brief: August 19, 2020

20 Petitioner’s Reply: September 3, 2020

21 Petitioner to provide courtesy copies of all pleadings to Department 2, 200 Lewis

12| | Avenue, 3™ Floor, no later than September 11, 2020.
23 Pursuant to Administrative Order 20-17, all in-person appearances are discouraged
24| | until further notice. The Blue Jeans information is below. Parties may contact our Court

55 || Recorder, Brittany Amoroso, by email amorosob@clarkcountycourts.us or phone at 702-671-

26| | 0663 if you have any questions or need assistance with Blue Jeans set-up.

27

28
Richard F. Scotti
District Judge

Department Two

Las Vegas, NV 89155 AA0001 45
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Richard F. Scotti

District Judge

Department Two
Las Vegas, NV 89155

Date of Phone Meeting ID Meeting URL
Hearing Number

09/17/20 | 408.419.1715 373 293 863 https://bluejeans.com/373293863

The Chambers hearing scheduled for July 9, 2020 is hereby VACATED.
IT IS SO ORDERED.
Dated this 17" day of June, 2020.

A CHARD T, SCOTTI
DISTRICT COURT JUDGE

CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed, a copy of this Order was electronically

served in accordance with Administrative Order 14.2, to all interested parties, through the

Court’s Odyssey EFileNV system.

Craig Mueller, Esq.
receptionist(@craigmuellerlaw.com
Counsel for Appellant

Steven Wolfson, Esq.
motions@clarkcountyda.com
District Attorney

/s/ Melody Howard

Melody Howard
Judicial Executive Assistant
C-20-348754-A
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Electronically Filed
6/26/2020 2:59 PM
Steven D. Grierson

CLERK OF THE COU
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2
3 DISTRICT COURT
A CLARK COUNTY, NEVADA
5
6| MATTHEW MOLEN, Case No.: C-20-348754-A
Dept. No.: 2
! Appellant,
Date: September 17, 2020
8 VS. Time: 9:00 a.m.
91| STATE OF NEVADA, AMENDED ORDER SCHEDULING
HEARING AND BRIEFING
10 Respondent. SCHEDULE
11
12 TO: ALL PARTIES AND THEIR COUNSEL OF RECORD
13 PLEASE TAKE NOTICE that the undersigned will bring a hearing on appeal on the

14| 17" day of September, 2020, at 9:00 a.m. or as soon thereafter as counsel/parties can be

15[ | heard, in Dept. 11, Courtroom 3B, District Court.
16 Parties shall file briefs in accordance with the deadlines established in NRS 223B.130

171 as follows:

18 Petitioner’s Opening Brief:  July 20, 2020

19 Respondent’s Brief: August 19, 2020

20 Petitioner’s Reply: September 3, 2020

21 Petitioner to provide courtesy copies of all pleadings to Department 2, 200 Lewis

22| | Avenue, 3 Floor, no later than September 11, 2020.

23 IT IS SO ORDERED.

24 Dated this 25" day of June, 2020. y

; M%
26

RICHARD F. SCOTTI

27 DISTRICT COURT JUDGE

28
Richard F. Scotti
District Judge

Department Two

Las Vegas, NV 89155 AA000147
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Richard F. Scotti
District Judge

Department Two
Las Vegas, NV 89155
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed, a copy of this Order was electronically

served in accordance with Administrative Order 14.2, to all interested parties, through the

Court’s Odyssey EFileNV system.

Craig Mueller, Esq.
Counsel for Appellant

Steven Wolfson, Esq.
motions@clarkcountyda.com
District Attorney

/sl Melody Howard

Melody Howard
Judicial Executive Assistant
C-20-348754-A
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Electronically Filed
7/30/2020 9:40 AM
Steven D. Grierson

CLERK OF THE COU,
BREF Cﬁwf

CRAIG A. MUELLER, ESQ.
Nevada Bar No. 4703

MUELLER & ASSOCIATES, INC
723 S. Seventh St.

Las Vegas, NV 89101

Office (702) 388.0568

Fax (702) 940.1235

Attorney For Appellant

DISTRICT COURT
CLARK COUNTY, NEVADA

MATTHEW HANEY MOLEN, )

Appellant, ; CASE NO:  C-20-348754-A
VS. )) DEPT NO: I
THE STATE OF NEVADA, ;

Respondent. 3

APPELLANT’S OPENING BRIEF
Appellant MATTHEW HANEY MOLEN, by and through her attorney of record
CRAIG A. MUELLER, ESQ., hereby submits the attached as and for his Opening Brief.
DATED this 30" day of July, 2020.
/s/Craig A. Mueller

CRAIG A. MUELLER, ESQ.
Attorney For Appellant

AA000149
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STATEMENT OF THE ISSUES

A. Does Deputy District Attorney Scheibel’s prosecution of this case violates the
Separation of Powers Doctrine?

B. Did The Justice Court Commit Reversible Error When It Admitted The
Intoxilyzer 8000 Results?

PROCEDURAL HISTORY

On December 5, 2019, Appellant MATTHEW HANEY MOLEN was convicted of
DRIVING UNDER THE INFLUENCE (Misdemeanor-NRS 484C.110, 484C.400, 484C.105)
after a bench trial in Henderson Justice Court. He timely filed his Notice of Appeal.

STATEMENT OF FACTS

According to the testimony presented at trial, Todd Smith was driving home on March 12,
2019, at approximately 3:00 p.m. He was heading south on Pecos coming up on the intersection
with Robindale. He stopped at the intersection for a red light. His vehicle was directly behind
Appellant’s. When the light turned green, both vehicles began to proceed slowly. Appellant had
to stop and Mr. Smith’s vehicle struck his from behind. Appellant called the police, and the two
waited at the scene.

Henderson police officer Austin Groll arrived at the scene with his field training officer
Alex Nelson. The call from dispatch came in at 3:20 p.m., and that they arrived at the scene at
3:39 p.m. Trial Transcript (“TT”) 28:9-23. On cross examination Officer Groll admitted that
after about 15 minutes of interacting with Appellant, Officer Nelson still wasn’t sure that he

smelled alcohol on Appellant’s breath, which in turn, made Officer Groll unsure that he could
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smell alcohol. TT 64:4-25; 65:1-3. Officer Groll testified that he had to administer the HGN test
twice because he didn’t ask the necessary questions. TT 66:1-10; 81:6-18. Officer Groll
testified that he had Appellant do the walk and turn test on a visible, painted white line, but
couldn’t recall how many times Appellant allegedly stepped off the line, nor did he bring his
notes to the trial recording his observations. TT 66:21-25; 68:9-18. Officer Groll had no
explanation as to why at the Henderson Detention Center the observation period for Appellant
was 24 minutes instead of the prescribed 15 minutes. TT 94:8-12.

LVMPD Officer Darby Lanz is a forensic scientist and forensic analyst of alcohol. She
calibrates the Intoxilyzer 8000 and trains police officers on the proper way to operate it. She
testified that walking away from the subject during the observation period is improper, as they
are to pay attention for the entire 15-minute observation period. TT 120:18-22. The purpose of
the observation period is to make sure that any mouth alcohol has dissipated, and that the subject
has not burped or regurgitated, which would bring stomach alcohol up to the mouth and cause an
artificially high breath test. TT 127: 3-22.

Appellant Matthew Molen testified that at the Henderson Detention Center, Officer Groll
had to perform the breathalyzer three or four times because he couldn’t operate the machine
properly, such as having problems inserting the mouthpiece. TT 139:5-15. Appellant testified
that Officer Groll left him alone prior to doing the breath test and never observed him as
required. TT 139:17-25. Appellant testified that while he didn’t remember regurgitating at the
Henderson Detention Center, he does suffer from major reflux and esophageal spasms, a
condition that runs in his family and which he was born with. TT 142:19-25; 143:1-11.

STANDARD OF REVIEW

A reviewing court reviews a lower court’s legal conclusions de novo and the lower
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court’s factual findings for clear error. Lamb v. State, 127 Nev. Adv. Op. 3, 251 P.3d 700
(2011); Rosky v. State, 121 Nev. 184, 190, 111 P.3d 690, 694 (2005).

The Supreme Court reviews questions of statutory interpretation de novo, and “when a
statute is clear on its face, a court cannot go beyond the statute in determining legislative intent.”
State v. Lucero, 127 Nev. 92, 95, 249 P.3d 1226, 1228 (2011). “We [typically] review a district
court’s decision to admit or exclude evidence for an abuse of discretion,” but “failure to object
precludes appellate review of the matter unless it rises to the level of plain error.” McLellan v.
State, 24 Nev. 263, 267, 182 P.3d 106, 109 (2008) (internal quotations omitted). Reversal for
plain error is only warranted if the appellant demonstrates that the error was prejudicial to his
substantive rights. Pantano v. State, 122 Nev. 782, 795, 138 P.3d 477, 485-86 (2006).

The standard for appellate review of the sufficiency of the evidence and the credibility of

witnesses in Nevada is summed up in Gonzales v. State, 131 Nev. Adv. Op. 49, 21 (2015):

The test for sufficiency of the evidence in a criminal case is ‘whether, after viewing the evidence
in the light most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt.” McNair v. State, 108 Nev. 53, 56,
825 P.2d 571, 573 (1992) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)). ‘[1]t is the
jury's function. . . to assess the weight of the evidence and . . . credibility of witnesses.’ Id.

ARGUMENT

A. Deputy District Attorney Scheibel’s Prosecution Of This Case
Violates The Separation of Powers Doctrine.

The Nevada Constitution states in relevant part:
ARTICLE. 3. - Distribution of Powers.

Section 1. Three separate departments; separation of powers; legislative review of
administrative regulations.
1. The powers of the Government of the State of Nevada shall be divided intg
three separate departments, the Legislative, the Executive and the Judicial; and ng
persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any functions, appertaining to either of the others,
except in the cases expressly directed or permitted in this constitution.

Deputy District Attorney Scheibel serves on the Nevada State Legislature. She is also

employed as a prosecutor by the Clark County District Attorney’s Office. Her active
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involvement trying criminal cases would appear to clearly violate the express terms of Nev.
Const. Art. 3 Sec. 1(1): “...no persons charged with the exercise of powers properly belonging to
one of these departments shall exercise any functions, appertaining to either of the others....” A
legislator may not also enforce the law; enforcement is the responsibility of the executive branch.
Therefore, Deputy District Attorney Scheibel did not have the legal authority to prosecute
Appellant, and his conviction must be vacated.

B. The Justice Court Committed Reversible Error When It
Admitted The Intoxilyzer 8000 Results.

NRS 484C.110 states in relevant part:

Unlawful acts; affirmative defense; additional penalty for violation committed

in work zone or pedestrian safety zone.

1. It is unlawful for any person who:

(@) Is under the influence of intoxicating liquor;

(b) Has a concentration of alcohol of 0.08 or more in his or her blood or breath; or

(c) Is found by measurement within 2 hours after driving or being in actual
physical control of a vehicle to have a concentration of alcohol of 0.08 or
more in his or her blood or breath, to drive or be in actual physical control
of a vehicle on a highway or on premises to which the public has access....

NRS 484C.200 Requirements for evidentiary test of breath to determine concentration of
alcohol in breath; refusal or failure to submit to test.

1. Except as otherwise provided in subsection 2, an evidentiary test of breath to
determine the concentration of alcohol in a person’s breath may be used to establish that
concentration only if two consecutive samples of the person’s breath are taken and:

(a) The difference between the concentration of alcohol in the person’s breath indicated
by the two samples is less than or equal to 0.02;

The set of the two consecutive tests can establish the concentration of alcohol in a person’s
breath if the difference is within or equal to .02. In this case, the tests were .172 and .164, and

act as a single test for that point in time which is outside the two-hour limit.
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The two breath tests in this case were administered minutes apart and both were over two
hours after the driving incident. The two tests were so close in time they serve as a single test
pursuant to Nevada case law. The Nevada Supreme Court previously addressed the closeness of
time between tests, and reasonable time frame between tests for the purposes of retrograde
extrapolation. The time between tests was discussed in Sheriff v. Burcham, 124 Nev. 1247, 198
P.3d 326 (2008). In Burcham, there was about an hour difference between the two tests. The
issue in Burcham was whether there needed to be expert testimony on retrograde extrapolation at
a grand jury, but the Sheriff Court also visited and discussed the differentiation between two tests
taken close in time. The Burcham court discussed a Texas case that involved tests that were so
close in time, the tests only served as a single test for determining whether he was still absorbing
alcohol, meaning his BAC was rising, or was eliminating alcohol, meaning his BAC was
dropping.

For the purposes in this case, the administration of the two breath tests, so close in time and
only minutes apart as required under NRS 484C.200, count as a single test to determine the
alcohol in a person’s breath at a given time. Previously, the statutes created a presumption that
the blood alcohol at the time of testing was the same level at the time of driving. Not only is this
inaccurate as the BAC may be rising from the body still absorbing alcohol, or dropping from the
body eliminating alcohol, but was subject to an overbreadth challenge. The Ninth Circuit
addressed just such an overbreadth challenge to NRS 484.379(1) and NRS 484.381(1) as they
were formulated at that time. NRS 484.379(1)(c) was not then in effect; however, NRS
484.381(1) created a presumption that the defendant's blood alcohol level at the time of driving
was the same as at the time of testing. The Ninth Circuit found that the district court treated the

presumption as mandatory and conclusive, and that it was, therefore, unconstitutional as applied.

AA000156




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The court concluded that "McLean's constitutional right to have the State prove every element of
the crime beyond a reasonable doubt was violated by the conclusive presumption applied by the
judge." Mclean v. Moran, 963 F.2d 1306 (9" Cir. 1992).

By this Court considering the results of a test taken outside of the time frame without a
second test and an expert able to testify to retrograde extrapolation and correlation to determine
alleged alcohol level at the time of driving raises the same overbreadth challenge. This would be
tantamount to this Court taking a step back in time to when it was believed the alcohol level at
the time of the test was the same as the time of driving. This approach disregards current law
and the procedural safeguards that are in place by the statutes and case law.

To have the State push for admission of a test outside of the allotted time only indicates their
encouragement to want the trier of fact, in this case, the Justice Court Judge, to assume the role
of an expert in retrograde extrapolation and make their own calculation or finding based on the
breath test and time. This would mean the judicial officer would disregard the fact there is no
second test to anchor a calculated alcohol level. The judicial officer would then attempt to use
simple math in their head and guestimate in their own opinion as to if Mr. Molen was under the
influence based on the test. This places the judicial officer in an expert witness position rather
than evaluating the evidence of expert witness testimony evaluating the test which is submitted
to the judicial officer. Further, doing this disregards the factors and variables that an expert
would employ, and the judicial officer may likely not possess or lack in proper skill and
trainings, such as individual absorption and elimination rates, including (1) the type and amount
of food in the stomach, (2) gender, (3) weight, (4) age, (5) mental state, (6) drinking pattern at

the relevant time, (7) type and amount of beverage consumed, and (8) elapsed time between the
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first and last drink taken. Any analysis without a second test and assuming This is what
encourages a conviction on an improper basis.

The Nevada Supreme Court previously upheld a pretrial motion to exclude a single test
which facts are almost identical to this case (other than it involved a single blood test while this
involves a single breath test). State v. Bobby Armstrong, 127 Nev. Adv. Op. 84, 267 P.3d 777
(2011) involved a collision where a single blood sample was taken more than two hours after the
collision. That blood sample had an alcohol level of .18. Armstrong filed a pretrial motion to
exclude the blood alcohol test result. Armstrong argued that his blood was drawn outside the
statutory two-hour window provided in NRS 484C.430(1)(c) and that the test was inadmissible
because only one blood sample was obtained. He further argued that the retrograde extrapolation
that the State would have to use to determine his blood alcohol level at the time he was driving
was unreliable and therefore irrelevant and unfairly prejudicial. The State opposed the motion,
arguing that retrograde extrapolation was not required to determine Armstrong's blood alcohol
level at the time of the collision because his alcohol level was sufficiently high that a jury could
determine that it was above .08 while he was driving, but even if the State were required to do
S0, any variables in the retrograde extrapolation go to the weight of that evidence rather than its
admissibility. The State also argued that the blood alcohol test was admissible to show that
Armstrong was driving under the influence of intoxicating liquor.

The Court denied the petition that attempted to permit the lower Court to use a single test,
and did so by saying the prosecution was not precluded from convictions by going on to state:

“We are not unmindful of the State's concerns about prosecuting offenders for driving under

the influence, but the State's accusations that the district court's order “precludes the state

from ever convicting a drunk driver of having a .08 or more at [the] time of driving” and

“legalizes driving under the influence of alcohol so long as a chemical test is not done within

two hours of driving” go a step too far. The State may present evidence that is relevant and
not unfairly prejudicial. NRS 48.025(1); NRS 48.035(1). Although retrograde extrapolation

10
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has its place in proving that a defendant was driving under the influence, it also has the
potential to encourage a conviction based on an improper basis when the calculation is not
sufficiently reliable in a given case. There may be circumstances consistent with this opinion
in which a calculation based on the results of a single blood sample is reliable and whose
relevance is not substantially outweighed by the danger of unfair prejudice; that is up to the
district court to determine on a case-by-case basis. But even when retrograde extrapolation
evidence is not admissible, other evidence may establish that a defendant was driving under
the influence as prohibited by NRS 484C.430(1)(a). See, Sheriff v. Burcham, 124 Nev. 1247,
1258, 198 P.3d 326, 333 (2008) (concluding that State presented sufficient evidence to
establish probable cause to believe defendant was driving under the influence based on
testimony about defendant's driving and circumstances of accident, defendant's smell and
physical appearance after accident, and defendant's admissions about drinking).”

The Nevada Supreme Court also addressed factors in calculation that were also be ignored by
Justice Court (should the judicial officer choose use the single test taken outside of the two hour
time limit) and use a single test for impairment of another time period using or calculating their
own alcohol level. What the court said was:

“We agree that achieving a reliable retrograde extrapolation calculation requires

consideration of a variety of factors. The following factors are relevant to achieving a

sufficiently reliable retrograde extrapolation calculation: (1) gender, (2) weight, (3) age, (4)

height, (5) mental state, (6) the type and amount of food in the stomach, (7) type and amount

of alcohol consumed, (8) when the last alcoholic drink was consumed, (9) drinking pattern at
the relevant time, (10) elapsed time between the first and last drink consumed, (11) time
elapsed between the last drink consumed and the blood draw, (12) the number of samples
taken, (13) the length of time between the offense and the blood draws, (14) the average
alcohol absorption rate, and (15) the average elimination rate. We observe, as the Mata court

did, that not every personal fact about the defendant must be known to construct a reliable

extrapolation, 46 S.W.3d at 91617, but rather those factors must be balanced.”
Id. at 12, 267 P.3d at 783.

If the judicial officer considers and acts on the test outside of the two-hour window to
determine impairment without the proper skill and training to the factors listed above?, they
would also likely not possess or lack in proper skill and trainings to properly assess the

additional 15 factors above. Doing so only encourages a conviction on an improper basis and

makes it ripe for appeal with not only being overturned but even consideration for bias towards

11
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defendants and exceeding judicial authority. This is why the State is to present expert testimony
on the correlation of tests to impairment, and the judicial officer consider such testimony of
validly admitted tests. A test taken outside the two-hour window is not admissible absent a
second test upon which an alcohol level can be anchored by testimony of an expert in the field of
retrograde extrapolation. The single test cannot and should not be considered by this court and
request is hereby made to exclude such test from admission and/or consideration.

In Phillips, the defendant contended that her blood alcohol level, which was admitted in
the form of a laboratory report, was not relevant under the charged theory of DUI and was more
prejudicial than probative because the State did not produce a witness to correlate the blood
alcohol level with some degree of actual impairment. The Court agreed stating:

While the presence of alcohol in Phillips's system was relevant to proving the offense of driving
under the influence, we conclude that evidence of the actual blood alcohol level, without any
evidence correlating that blood alcohol level with impairment in driving, was unfairly
prejudicial. Therefore, we conclude that the district court erred in admitting evidence of Phillips's
blood alcohol level.

Phillips v. State, 381 P.3d 650 (Nev. 2012), citing Libby v. State, 115 Nev. 45, 52, 975 P.2d 833,
837 (1999).

The present case involves that identical issue: a test with no one expert to correlate it to
any type of impaired driving. It can’t be used for the within two-hour theory, and there was no
second test to be used for extrapolation or impairment theory. As in Phillips, this case involves a
single test and no second test and too many factors upon which a forensic scientist or expert
could reasonable extrapolate Molen’s blood alcohol at the time of driving. This court should not
consider or permit the single test to be admitted, as the probative value to show Molen’s alcohol

level at a time outside of the two hour time limit is outweighed by the danger of unfair prejudice

to him if the test is in any way used to attempt or determine any level of alcohol or intoxication

12
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at the time of driving. No expert is able to testify using a single test, and here the State does not
even have an expert willing to do so, nor should a judge substitute their opinion and become that
expert. Doing so also raises the issue of bias and goes to shows the judicial officer is no longer
impartial and then becomes a witness for the prosecution rather than a trier of fact. A test with

nothing to correlate it to driving is just that: a test than cannot be correlated to driving.

CONCLUSION
Based on the foregoing, Appellant MATTHEW HANEY MOLEN’s appeal must be
granted, and his conviction reversed.
Respectfully SUBMITTED this 30" day of July, 2020.
/s/Craig Mueller

CRAIG A. MUELLER, ESQ.
Attorney For Appellant

AFFIRMATION PURSUANT TO NRS 239B.030

I, Craig A. Mueller, Esqg., do hereby affirm that the preceding APPELLANT’S OPENING
BRIEF in Eighth Judicial District Court, case number C-20-346852-A, Dept. I1, does not contain
the social security number of any person.

DATED this 30" day of July, 2020.

/s/Craig A. Mueller
CRAIG A. MUELLER, ESQ.
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CERTIFICATE OF ELECTRONIC SERVICE

| certify that a copy of Appellant’s Opening Brief was served through the court
Odyssey Efile/Eservice network on July 30, 2020, to:

MELANIE SCHEIBLE, ESQ.
Deputy District Attorney
Clark County District Attorney’s Office

BY: /s/Rosa Ramos
Legal Assistant to
Mueller & Associates
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Electronically Filed
8/19/2020 10:09 PM
Steven D. Grierson

CLERK OF THE COU
RSPN C&wf ﬁ.u....

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MELANIE SCHEIBLE

Depuéy District Attorney
Nevada Bar #14266

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
702) 6/1-2500

ttorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-Vs- CASE NO: C-20-348754-A
MATTHEW MOLEN, .
48014510 DEPT NO: I
Defendant.

STATE’S RESPONSE TO APPELLANT’S OPENING BRIEF

DATE OF HEARING: SEPTMEBER 17, 2020
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through MELANIE SCHEIBLE, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Appellant’s Opening Brief.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
I
I
I
I
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

Matthew Molen (“Appellant”) was charged by way of criminal complaint on or about
March 13, 2019 with CHILD ABUSE, NEGLECT, OR ENDANGERMENT (Category B
Felony — NRS 200.508.1 — NOC 55226) and DRIVING UNDER THE INFLUENCE
(Misdemeanor — NRS 484C.110, 484C.400, 484C.105 — NOC 53900).

On August 27, 2019, a preliminary hearing was held on Count 1 CHILD ABUSE,
NEGLECT, OR ENDANGERMENT (Category B Felony — NRS 200.508.1 — NOC 55226),
for which this honorable court found probable cause. On December 5, 2019, a non-jury trial
was held before this honorable court on Count 2 DRIVING UNDER THE INFLUENCE
(Misdemeanor — NRS 484C.110, 484C.400, 484C.105 — NOC 53900). Both parties rested on
December 5, 2019. However, the honorable Justice Court of the Henderson Township granted
Appellant leave to file supplemental briefing before making a final adjudication. Appellant
was adjudicated guilty on March 17, 2020. Appellant underwent a substance abuse evaluation
and was subsequently sentenced on May 18, 2020.

Appellant filed his notice of appeal on May 21, 2020. The Justice Court of the
Henderson Township filed the record of the case with this Honorable Court on June 11, 2020.
This honorable court issued a briefing schedule on June 18, 2020 ordering Appellant to file
his opening brief by July 20, 2020, and for the State to file its response by August 19, 2020.
Appellant’s opening brief was subsequently filed on July 30, 2020. The State herein responds.

STATEMENT OF THE FACTS

Officers from the Henderson Police Department responded to a vehicle collision
near the intersection of Pecos and Robindale on March 12, 2019. Non-Jury Trial Transcript
12/5/2019 (“NJT”) at 26. Officer Groll was dispatched at approximately 1520 hours, and
arrived at 1538 hours. NJT 26-28. After Officer Groll arrived, he saw Defendant exit his
Hyundai, which was parked in a parking lot near the intersection. NJT 30. When Officer Groll
approached Defendant, Officer Groll detected alcohol on Defendant’s breath. 1d. Officer Groll

administered a series of Field Sobriety Tests, including a horizontal gaze nystagmus, walk and
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turn, and one leg stand test. NJT 38-39. On the horizontal gaze nystagmus test, Defendant
exhibited six out of six possible clues of impairment. NJT 39. On the walk and turn test,
Defendant exhibited three out of eight possible clues of impairment. Id. On the one leg stand
test, Defendant exhibited three of four possible clues of impairment. Id.

Based on the indicators of impairment, Officer Groll placed Defendant under arrest at
that time. NJT 40-41. Officer Groll transported Defendant to Henderson Detention Center
where Officer Groll administered a breath test to Defendant. NJT 44-46. In accordance with
policy, Officer Groll first observed Defendant for at least fifteen minutes prior to giving the
sample for the breath test. NJT 48-50. During this time, Officer Groll did not observe
Defendant place anything in his mouth, remove anything from his mouth, or anything else that
might affect the results of a breath test. NJT 48-50, 141-142.

At 1737 hours on March 12, 2019 Defendant provided a breath sample which had a
172 breath alcohol concentration. NJT at 125, State’s Exhibit 9. Four minutes later, at 1741
hours, Defendant provided a breath sample which had a breath alcohol concentration of .164.
Id.

ARGUMENT

A. The Appeal Ought to be Denied for Appellant’s Failure to Prosecute.

The Justice Court of the Township of Henderson transmitted a complete record of this
case to this honorable court on June 11, 2020. This honorable court issued its Notice of
Hearing and Briefing schedule on June 18, 2020 which specified that Appellant’s brief was
due on July 20, 2020. This honorable court issued a subsequent, amended order, changing the
date of the hearing but reiterating Appellant’s deadline to file an opening brief of July 20,
2020.

Appellant did not file his brief, nor a motion requesting additional time on or before
July 20, 2020. And, he has yet to show any good cause for the delay.

Appellant inexplicably filed a “Notice of Transcripts on July 22, 2020, which included
the transcripts of the Non-Jury Trial on December 5, 2019 and further proceedings on March

17, 2020, both of which were already included in the record provided by the Justice Court on
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June 11, 2020. Finally, on July 30, ten days after the due date for his opening brief, Appellant
filed this brief.
The Nevada Rules of Appellate Procedure (NRAP) provide:

“A motion for extension of time for filing a brief may be made no
later than the due date for the brief and must comply with the
provisions of this Rule and Rule 27.”
NRAP 31(b)(3)

and
“[i]f an appellant fails to file an opening brief or appendix within
the time provided by this Rule, or within the time extended, a
respondent may move for dismissal of the appeal or the court may
dismiss the appeal on its own motion. If an appellant has not filed
a r(ep;ly brief, oral argument will be limited as provided by Rule
34(c)”
NRAP 31(d)1

The Nevada Supreme Court has affirmed the District Court’s authority to dismiss an appeal
for failure to comply with the Court’s orders, as well as the Court’s authority to order

briefing schedules.

Such authority derives from the court's inherent authority, which
includes those powers “which ‘are necessary to the exercise of all
others.” A court exercising its appellate jurisdiction must be able to
require the orderly and timely processing of appeals with rules and
sanctions for the failure to follow those rules. And while not
specifically addressing the appellate jurisdiction of the court, this
court has recognized the district court's inherent “power to dismiss
a case for failure to prosecute or to comply with its orders ... within
the bounds of sound judicial discretion, independent of any
authority granted under statutes or court rules.” We conclude that
the inherent authority of the district court acting in its appellate
jurisdiction permits the court to dismiss an appeal for failure to
prosecute or comply with the court's orders.

Sparks v. Bare, 132 Nev. 426, 432-33, 373 P.3d 864, 868 (2016), citing Roadway Express,
Inc. v. Piper, 447 U.S. 752, 764, 100 S.Ct. 2455, 65 L.Ed.2d 488 (1980) (quoting United
States v. Hudson, 11 U.S. 32, 34, 7 Cranch 32, 3 L.Ed. 259 (1812)), citing

Moore v. Cherry, 90 Nev. 390, 393, 528 P.2d 1018, 1020 (1974)
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It is well within this honorable Court’s discretion to dismiss Appellant’s appeal for
failure to comply with the Court’s order. If, however, this Court sees fit to reach Appellant’s

claims on their merits, he still is not entitled to relief.

B. Deputy District Attorney Scheible’s Prosecution of this Case Does Not Violate The

Separation of Powers Doctrine.

It 1s appellant’s responsibility to present relevant authority and cogent argument, issues
not so presented need not be addressed by this court. Maresca v. State, 103 Nev. 669, 673,
748 P.2d 3, 6 (1987); NRAP 28(a)(9)(A). Appellant fails to support his interpretation of the

Nevada Constitution with any legal authority. To the contrary, In Heller v. Legislature of

Nev., 120 Nev. 456 (2004), the Nevada Supreme Court was asked to declare that dual service
violates the separation of powers doctrine. The Court refused to do so. 1d. At 459.
Further, Appellant fails to articulate the relevance of this particular claim to his case

and why vacating his conviction would be an appropriate remedy.

C. The Justice Court Did Not Commit Reversible Error When It Admitted The

Intoxilyzer 8000 Results.

It is well settled that a trial court’s determination to admit or exclude evidence is to be
given great deference and will not be reversed absent manifest error. See e.g. Braunstein v.
State, 118 Nev. 68, 72, 40 P.3d 413, 416 (2002), Bletcher v. State, 111 Nev. 1477, 1480, 907
P.2d 978 (1995), Daly v. State, 99 Nev. 564, 567, 665 P.2d 798, 801 (1983), Krause Inc. v.
Little, 117 Nev. 929, 935, 34 P.3d 566, 570 (2001).
1. The Two Tests Met the Statutory Requirements of NRS 484C.200

The law does not support Appellant’s assertion that the two tests administered at 1737
hours and 1741 hour, respectively, should be considered a single test. Neither case to which
he cites is on point. In Burcham, the defendant’s blood alcohol level was measured at .07

about an hour after he was driving, and .04 another hour after the first test. Sheriff, Clark

County v. Burcham, 124 Nev. 1247, (2008) The Court ruled “expert testimony regarding
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retrograde extrapolation or an explanation by the State is not required in grand jury
proceedings under these circumstances.” Id at 328.

The instant case is entirely different. NRS 484C.200 requires consecutive tests of the
breath in order to control for possible errors. This makes sense. If a defendant’s breath alcohol
were measured to be .01 and a few minutes later .11, a reasonable person would worry that
one of the results was erroneous. In the instant case, the two tests are different by .008, so the
Court may rest assured that both of those numbers are accurate. And, this conclusion is
supported by NRS 484C.200(1)(a) which requires that the two tests be within .02 of one
another.

The next question for the court, is whether there is a test before it that was taken within
two hours of Defendant being in actual control of the vehicle. There is. The first test was taken
one hour and fifty eight minutes after Officer Groll observed Defendant exit his car.

Appellant’s dependence on State v. Dist. Ct. (Armstrong), 127 Nev. 927, 936, (2011)

Is similarly misplaced. That case addressed whether the results of a test of blood taken more
than two hours after the defendant was involved in a vehicle accident would appeal to “the
emotional and sympathetic tendencies of a jury, rather than the jury's intellectual ability to
evaluate evidence.” State v. Dist. Ct. (Armstrong), 127 Nev. 927, 933, (citing Krause Inc. v.
Little, 117 Nev. 929 at 935 (2001)) The concern that a jury would be so shocked by the

defendant’s astonishingly high blood alcohol content that its members would be unable to
rationally consider the evidence does not apply in this case where the trier of fact was a judge
and not a jury.
2. No Retrograde Extrapolation Was Utilized or Required
In this case, the test was taken within the two-hour mark, so retrograde extrapolation is

not necessary to prove Appellant’s intoxication beyond a reasonable doubt. See Transcript

3/17/2020 at 6. Moreover, any doubt as to Appellant’s intoxication at the time of the vehicle
collision, would be allayed by the results of the breath alcohol test. By the time the test was

administered, one hour and fifty-eight minutes after Appellant was no longer in actual physical
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control of his vehicle, his breath alcohol content was still twice the legal limit: .172 and .164.
NJT State’s Exhibit 9.

NRS 484C.11C states that it is unlawful for a person who “is found by measurement
within 2 hours after driving or being in actual physical control of a vehicle to have a
concentration of alcohol of 0.08 or more in his or her blood or breath” to drive or be in actual
physical control of a vehicle.” (Emphasis added.) Officer Groll testified that he arrived at
15:38 hours. NJT 26-28. Officer Groll further testified that Appellant got out of his car at

approximately 15:39 hours. Id at 50, line 4. Until this point, Appellant was in possession of

his keys, was positioned in the vehicle behind the wheel, was physically capable of operating
the vehicle, and the vehicle was operable. Therefore, 15:39 hours is the point when Appellant

was no longer in actual physical control of his vehicle. Barnier v. State, 119 Nev. 129, 134, 67

P.3d 320, 323 (2003) (holding that active or constructive possession of the keys, Appellant’s
position in the vehicle behind the wheel, whether Appellant was physically capable of
operating the vehicle, and whether the vehicle was operable are reasonable factors to
determine actual physical control).

Appellant blew into the tube of the Intoxilyzer at 17:37 hours. NJT at 49, line 23.
Therefore, an hour and fifty-eight minutes elapsed between when Appellant stopped “being in

actual physical control of [the] vehicle” and when he took the Intoxilyzer test. Id at 50, line 8.

Therefore, the test occurred within the two-hour statutory window required by NRS 484C.110.
The result of that test—a breath alcohol concentration of .172—was corroborated by a second
test which detected a breath alcohol concentration of .164. The difference between the two
results is .008, which is less than .02 as required by NRS 484C.200.

As for any arguments regarding the validity of the second sample—such as that the
samples were not spaced far enough apart or that the second sample might be construed to

have fallen outside of the two-hour window—those arguments are defeated by State v. Taylor-

Caldwell, 126 Nev. 132 (2010), which holds that the” second test is “merely an evidentiary
requirement to validate the test” and a single breath sample is “sufficient to prove

[Appellant’s] breath was above the legal limit.” Id. at 135. (Taylor-Caldwell refers to NRS
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484.384 and NRS 484.386 where the statutes used the singular forms of “rest” and “test,” and
this reasoning also applies to NRS 848C.200 where the statute uses the singular form of “test.”)

Appellant failed to present any evidence in support of the conflicting conclusions he
appears to draw: that an error occurred during the breath observation period; or, that no breath
observation period occurred. Appellant did not consume alcohol or regurgitate alcohol into
his mouth during the observation period. He did not eat anything or drink anything. He did not
put anything else in his mouth.

Additionally, Appellant’s argument that the Judge sat as an expert is belied by the
record because the court did not rely on retrograde extrapolation to come to its decision. See
Transcript 3/17/2019 at 6. Likewise, Appellant needlessly weighs the prejudicial versus
probative value of the evidence, as it is both relevant and admissible. There is no evidence of
judicial bias in the instant case. The only sense in which the evidence of Appellant’s breath
alcohol concentration is “prejudicial” is that it demonstrates Appellant’s guilt.

CONCLUSION

For the forgoing reasons, the State respectfully requests that Appellant’s appeal be DENIED.

DATED this day of August, 2020.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY

MELANIE SCHEIBLE
Deputy District Attorney
Nevada Bar #14266

ROC or Certmail or Certfax
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Electronically Filed
9/3/2020 5:10 PM
Steven D. Grierson

CLERK OF THE COU,
RPLY Cﬁwf

CRAIG A. MUELLER, ESQ.

Nevada Bar No. 4703

CRAIG MUELLER & ASSOCIATES
723 S. Seventh Street

Las Vegas, NV 89101

Office 702.382.1200
receptionist@craigmuellerlaw.com
Attorney For Defendant

DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
)
Plaintiff, )
) CASE NO. C-20-348754-A
VS. )
) DEPT. NO. Il
MATTHEW MOLEN, )
#8014510 )
)
Respondent. )

APPELLANT’S REPLY BRIEF

DATE OF HEARING: SEPTEMBER 17, 2020
TIME OF HEARING: 9:00 a.m.

COMES NOW, Appellant Matthew Molen, by and through his attorney Craig A. Mueller,
Esq., and hereby submits the attached Memorandum of Points and Authorities replying to
Respondent’s Answering Brief. This Reply Brief is made and based upon all the papers and
pleadings on file herein, the attached points and authorities in support hereof, and oral
argument at the time of hearing.
DATED This 3™ Day Of September, 2020.
/s/ Craig A. Mueller

CRAIG A. MUELLER, ESQ.
Attorney For Appellant
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MEMORANDUM OF POINTS AND AUTHORITIES

A

DEPUTY DISTRICT ATTORNEY SCHEIBLE’S PROSECUTION OF THIS CASE
DOES VIOLATE THE SEPARATION OF POWERS DOCTRINE.

In Heller v. Legislature of Nevada, 120 Nev. 456, 93 P.3d 746 (2004), the Nevada
Supreme Court ruled that the Secretary of State does not have standing to sue the Legislature to
remove executive branch employees from serving on the Legislature because doing so violates
the separation of powers doctrine. The Supreme Court held that Secretary Of State Dean Heller
did not state an actionable “claim or controversy”. Id. at 463. The Supreme Court further held
that since there were no executive branch employees actually seated in the Legislature, the matter
was not ripe for review. Id.

By contrast, Appellant was actually aggrieved by the fact that he was convicted after a
bench trial that should never have happened. Deputy DA Scheible may not prosecute individuals
for violating statutes she may have had input in writing or amending as that would clearly cross
the separation-of-powers line. Because of that the trial was a nullity: the Unlike Secretary of
State Heller, Appellant is not requesting a sweeping ruling altering the way the Legislature
polices its members. Id. Appellant singles out a specific prosecutor who is also serves in the
Assembly who violated the separation of powers doctrine when she prosecuted his case.

The Nevada Constitution states in relevant part:
ARTICLE. 3. - Distribution of Powers.

Section 1. Three separate departments; separation of powers; legislative review of
administrative regulations.
1. The powers of the Government of the State of Nevada shall be divided intd
three separate departments, the Legislative, the Executive and the Judicial; and ng
persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any functions, appertaining to either of the others
except in the cases expressly directed or permitted in this constitution.
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The language of the Nevada Constitution is clear and unambiguous: “...no persons charged with
the exercise of powers properly belonging to one of these departments shall exercise any
functions, appertaining to either of the others, except in the cases expressly directed or permitted
in this constitution.”

B.

THE JUSTICE COURT COMMITTED REVERSIBLE ERROR
WHEN IT ADMITTED THE INTOXILYZER 8000 RESULTS.

Respondent cites State v. Taylor-Caldwell, 126 Nev. 132, 229 P.3d 471 (2010) to bolster
the validity of the second breath sample by stating that “the second test is ‘merely an evidentiary
requirement to validate the test” and a single breath sample is ‘sufficient to prove [Appellant’s]
breath was above the legal limit’.” State’s Response, p. 7, lines 23-28, quoting Id. at 135.
Taylor-Caldwell involved appellate review of an administrative law decision: the revocation of a
driver’s license by DMV. A DMV driver’s license revocation hearing is a civil proceeding, not a|
criminal one. NRS 484.220. The standard of proof at a DMV revocation hearing is a
preponderance of the evidence. The standard of proof at a criminal trial is beyond a reasonable
doubt. The evidence presented by the City of Henderson in this case did not meet this standard
of proof. The conviction must be vacated.

CONCLUSION

Based on the foregoing, Appellant respectfully submits that his appeal must be granted and
his conviction for DUI must be reversed.
Respectfully SUBMITTED This 3 Day Of September, 2020.
/sICRAIG A. MUELLER

CRAIG A. MUELLER, ESQ.
Attorney For Appellant
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CERTIFICATE OF ELECTRONIC SERVICE

| certify that a copy of Appellant’s Reply To Reply Brief was served through the court
clerk’s Odyssey Efile/Eservice network on September 3, 2020, to:

MELANIE SCHEIBLE, ESQ.
Deputy District Attorney
Clark County District Attorney’s Office

BY: /s/Rosa Ramos
Legal Assistant
Mueller & Associates
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C-20-348754-A DISTRICT COURT
CLARK COUNTY, NEVADA

Criminal Appeal COURT MINUTES September 17, 2020

C-20-348754-A Matthew Haney Molen, Appellant(s)
Vs
Nevada State of, Respondent(s)

September 17, 2020 09:00 AM  Argument

HEARD BY: Scotti, Richard F. COURTROOM: RJC Courtroom 03B
COURT CLERK: Ortega, Natalie

RECORDER: Amoroso, Brittany

REPORTER:

PARTIES PRESENT:

Craig A Mueller Attorney for Appellant
Melanie L. Scheible Attorney for Respondent

JOURNAL ENTRIES
Also present, Chief Deputy District Attorney Alex Chen.

Mr. Mueller requested to waive the presence of Mr. Molen noting he resided out of state.
COURT ORDERED, Mr. Molen's presence WAIVED. Mr. Schieble noted Chief Deputy District
Attorney Alex Chen was also present as head of their appellant division. Upon Court's inquiry,
Ms. Scheible advised the procedural issue would need to be resolved before the merits. Mr.
Chen argued the appeal was untimely. Arguments by Ms. Scheible regarding the procedural
issue. Upon Court's inquiry as to if the State was prejudiced, Ms. Schieble argued the
Appellant failed to prosecute the appeal in a timely fashion and should be dismissed. Further,
the State should not have to wait after a deadline had passed and then respond to a brief. The
Appellant should not be rewarded noting she was never served personally with the brief. She
discovered the brief because she followed through. There was no adequate time to research
or respond properly. COURT ORDERED, State's request to dismiss for untimely brief
DENIED. COURT FINDS any purported failure to prosecute, the delay was minimal and
inconsequential in this particular case. Further, there was no prejudice given the State
ultimately found out about this matter and prepared a brief in response on August 19th. The
State had an adequate opportunity. Based on tort delay, zero prejudice, there was no
indication of bad faith, the Court would hear the merits on the two issues. Mr. Mueller indicated
he would allow the State more time to respond noting this was a pro-bono case. Mr. Chen
advised he appreciated Mr. Mueller's offer and would take his offer so they may present the
Court with a better position. COURT ORDERED, matter CONTINUED to October 15, 2020 at
10:00 a.m. COURT FURTHER ORDERED, State's Supplemental Opposition, October 1,
2020; Appellant's Reply deadline October 8, 2020.

CONTINUED TO: 10/15/20 10:00 AM

Printed Date: 10/2/2020 Page 1 of 1 Minutes Date: September 17, 2020

P d by: Natalie Ort
repared by: Natalie Ortega AA000176



C-20-348754-A DISTRICT COURT
CLARK COUNTY, NEVADA

Criminal Appeal COURT MINUTES October 15, 2020
C-20-348754-A Matthew Haney Molen, Appellant(s)
Vs
Nevada State of, Respondent(s)
October 15, 2020 10:00 AM  Argument
HEARD BY: Scotti, Richard F. COURTROOM: RJC Courtroom 03B

COURT CLERK: Snow, Grecia
RECORDER: Slattery, Patti

REPORTER:

PARTIES PRESENT:

Alexander G. Chen Attorney for Respondent
Craig A Mueller Attorney for Appellant
Melanie L. Scheible Attorney for Respondent

JOURNAL ENTRIES

Court noted it reviewed the supplemental briefs by both parties. Argument by Mr. Mueller
regarding Deputy District Attorney Scheibel's prosecution of the case violated the separation
of powers doctrine and did not receive a fair hearing due to this. Mr. Chen argued there was
nothing to support claim of impropriety; further argued Attorney General's opinions were
reliable. Further arguments by Mr. Mueller. Court advised this was an important issue of
constitutional significance and would need to review the Lane case carefully. COURT
ORDERED, matter taken UNDER ADVISEMENT.

Printed Date: 10/28/2020 Page 1 of 1 Minutes Date: October 15, 2020

Prepared by: Grecia Snow
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Electronically Filed
9/17/2020 4:14 PM
Steven D. Grierson

CLERK OF THE COU
OPPS Cﬁh—a“ 'ﬁ."““‘"'

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #10539

200 Lewis Avenue

Las Vegas, Nevada §9155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO: (C-20-348754-A

MATTHEW HANEY MOLEN, .
48014510 DEPT NO: 1I

Defendant.

RESPONDENT’S SUPPLEMENTAL RESPONSE TO APPELLANT’S OPENING
BRIEF REGARDING SEPARATION OF POWERS ISSUES

DATE OF HEARING: OCTOBER 15, 2020
TIME OF HEARING: 10:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through ALEXANDER CHEN, Chief Deputy District Attorney, and hereby
submmits the attached Supplemental Response.

This Supplement is made and based upon all the papers and pleadings on file herein,
the attached points and autho-rities in support hereof, and oral argument at the time of hearing,
if deemed necessary by this Honorable Court.

I
I
I
I
/

VCLARKCOUNTYDA NET\CRMCASE2 2019\ 116'03201911603C-0PPS{MATTHEW HANEY MOLEN)-001.DOCX

Case Number: C-20-348754-A
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ARGUMENT

L. APPELLANT WAIVED HIS RIGHT TO ANY SEPARATION OF
POWERSCLAIM BY NEVER MAKING AN OBJECTION

While Appellant’s argument lacks any merits on the separation of powers grounds, this

Court must first look to whether any objection to the deputy’s involvement in the case has
been waived. The longstanding rule is that failure to preserve an error is forfeited on appeal,
even when the error that has been deemed structural. Jeremias v. State, 134 Nev., Adv. Op. 8,
412 P.3d 43, 48 (2018); See also, United States v. Olano, 507 U.S. 725, 731, 113 S.Ct. 1770,
123 L.Ed.2d 508 (1993) (*No procedural principle is more familiar to this Court than that a

constitutional right, or a right of any other sort, may be forfeited in criminal as well as civil
cases by the failure to make timely assertion of the right...”(internal quotation marks
omitted)). Thus, failure to object at any point means that this objection is untimely and should
be rejected.

Appellant is suddenly for the first time arguing in an appeal that the Deputy District
Attorney should not have been allowed to handle this case. While Appellant never objected
to this matter, it should and would have failed as a matter of law.

When a party wishes to disqualify a prosecutor, such impropriety must take the form

of a conflict of interest. See NRPC 1.7, 1.9, 1.11; United States v. Kahre, 737 F.3d 554, 574

(2013) (“proof of a conflict [of interest] must be clear and convincing to justify removal of a
prosecutor from a case.”). Defendant has failed to demonstrate, or even address, the existence
of a conflict of interest.

None of these issues were ever raised by Appellant, and it is certainly no secret that the
Deputy District Attorney that prosecuted Appellant was a member of the Nevada Senate at the
time this case was prosecuted. The easy and correct solution here is to deny Appellant’s

motion as something that was never raised and thereby waived.

I1. HOLDING A POSITION ON THE LEGISLATURE AND BEING A DEPUTY
DISTRICT ATTORNEY DOES NOT VIOLATE THE SEPARATION OF
POWERS IN ARTICLE 3 § 1 OF THE NEVADA CONSTITUTION

Appellant claims that by holding a seat on the Legislature, a Deputy District Attorney

is violating the separation of powers clause in the Nevada Constitution. This is false on

2
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numerous grounds. According to Article 3, § 1, sets out the three separate departments of
government: the Legislative, the Executive, and the Judicial bodies. However, an acting
Deputy District Attorney is a public employee rather than a person merely holding a public
office, and thus the separation of powers does not apply. Article 4, § 6 grants in each House
the authority to determine the qualifications of its own members. Clearly, the Senate in
Nevada has not enacted any law or prohibition of a public employee also serving as a member
of the Legislature.

The Nevada Constitution does not contain any specific provisions concerning
incompatible public offices that would prohibit legislators from holding positions of public
employment with the local government. Further it is relevant to point out that a Deputy
District Attorney is a mere “public employee™ and not a “public officer” as used in the Nevada
Constitution. See State ex rel. Mathews v. Murray, 70 Nev. 116, 120-21, 258 P.2d 982, 984
(1953). Public officers are created by law not simply created by mere administrative authority
and discretion. Second, the duties of a public officer must be fixed by law and must involve
an exercise of the sovereign functions of the state, such as formulating state policy. Univ. &
Cmty. Coll. Sys. V. DR Partners, 117 Nev. 195 200-06. Since a Deputy District Attorney is a
“public employee,” the separation of powers doctrine as listed in Article 3 §1 is not applicable.

Specifically, for district attorneys the Nevada Supreme Court has held that the
separation of powers was not applicable to the exercise of certain powers by a county’s District
Attorney because he was not a state constitutional officer. Lane v. Second Jud. Dist. Ct. 104
Nev. 427,437 (1988). Inciting NRS 252.110, which sets forth the powers inured to the district
attorney, the Court indicated that the district attormey is not an office created via the Nevada
State Constitution, thus the separation of powers doctrine is inapplicable.

In 2004, then Secretary of State Dean Heller also broached this topic in two different
ways. First, he sought an advisory opinion from the Nevada Attorney General on whether the
separation of powers clause of the Nevada Constitution was applicable to local governments.
2004 Nev. Op. Atty. Gen. No. 03 (Nev.A.G.), 2004 WL 723329. Attorney General Brian

Sandoval issued his opinion that local government employees could dually serve as members

3
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of the Nevada Legislature, and that such service did not violate Article 3, § 1 of the Nevada
Constitution’s separation of powers clause.

Attorney General Sandoval went on to explain Nevada’s “long-standing practice of
local government employees serving in the Nevada State Legislature.” He pointed to
examples such as Assemblywoman Ruth Averill, who was the second woman ever elected to
the Nevada State Legislature. Assemblywoman Averill was a school teacher that went on to
serve on the Assembly Committee on Judiciary as well as the Assembly Committee on
Education.

In finding authority for the dual service of people like Assemblywoman Averill,
Attorney General Sandoval relied on California laws that held the separation of powers
doctrine does not apply to local government employees. People ex rel. Attorney General v.
Provines, 34 Cal. 520 (1868). The California court distinguished that the constitution set up
the State government but not local and county governments. This decision was reaffirmed in
California and is adopted in a majority of other jurisdictions. Mariposa County v. Merced
Irrig. Dist., 196 P.2d 920, 926 (Cal. 1948). It should be noted that California was an
appropriate state to draw from given that Nevada’s Constitution was largely modeled after
California’s State Constitution. See Aftercare of Clark County v. Justice Court of Clark
County, 120 Nev. 1, 82 P.3d 931 (2004). Attorney General Sandoval concluded his advisory
opinion by stating the following: “Further, it is the opinion of this office that the constitutional
requirement of separation of powers is not applicable to local governments. Accordingly,
absent legal restrictions unrelated to the separation of powers doctrine, a local government
employee may simultaneously serve as a member of the Nevada Legislature.”

The second way that Secretary of State Heller sought clarification on this issue followed
the advisory opinion in a petition for writ of mandamus that he sought challenging state
government employees who also serve on the Legislature. Heller v. Legislature of the State
of Nevada, 120 Nev. 456 (2008). The Court in Heller echoed and affirmed the language in
Article 4, § 6 that only the Legislature has the authority to judge its members’ qualifications.

Id., at 468, 93 P.3d at 755.

4
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In denying the petition for writ of mandamus, the Nevada Supreme Court further held
that it would be in violation of the Separation of Powers Doctrine to judicially legislate who
is eligible to serve in the Nevada Legislature, given that such a function lies with the
Legislature itseif.

The Legislature is given deference in determining who is qualified to be a member of
the Legislature. As seen in Heller, the Supreme Court of Nevada refused to address this issue
on the merits because to address the issue presented would in itself be a violation of the
separation of powers. The Legislature was given the specific authority in the constitution to
qualify their members, and the supreme court said that “by asking us to declare that dual
service violates the separation of powers, the secretary urges our own violation of the
separation of powers™. Heller at 459.

If this Court were to prohibit a Deputy District Attorney from a righteous prosecution,
thereby vacating a conviction and starting the case anew, it would result in this Court also
violating the separation of powers doctrine. Since the Legislature was granted this power in
the Nevada Constitution, this authority cannot be usurped by the Judicial branch of the
government without violating the separation of powers article of the Constitution.

Finally, this Court should be aware that the Legislative Counsel Bureau (LCB Legal)
issued a recent opinion regarding this exact same issue. (Attached as Exhibit “1”). While LCB
Legal initially affirms and reiterates much of what has been discussed above, it went further
to also examine other jurisdictions, as well as the history of Nevada, in concluding that public
employment is not a bar to serving in the Legislature.

CONCLUSION

Appellant’s argument should first and foremost be denied on the basis of something
that was waived and not previously raised. However, even on the merits, Appellant’s
argument lacks merit because service of a public employee in the Legislature is not a violation
1/

i
/
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of the Nevada Constitution’s Separation of Powers clause. Based upon the foregoing
argument, the State respectfully requests that Appellant’s appeal be denied on any grounds
regarding his separation of powers argument.

DATED this 17th day of.

Respectfully subimitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ALEXANDER CHEN
ALEXANDER CHEN
Chief Deputy District Attorney
Nevada Bar # 10539
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_/s/Maria Bateson _
Secretary for the District Attorney's Office
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Dear Director Erdoes:

Pursuant to NRS 218F.710(2), you have asked the General Counsel of the Legal Division
of the Legislative Counsel Bureau (LCB Legal) to address a question of constitutional law
relating to the separation-of-powers provision in Article 3, Section ] of the Nevada
Constitution.!

In particular, you have asked whether the separation-of-powers provision prohibits state
legislators from holding positions of public employment with the Executive Department of the
Nevada State Government (hereafter “the state executive branch”) or with local governments.
In asking this question, you note that LCB Legal has addressed this question of constitutional
law in: (1) prior legal opinions issued by LCB Legal in 2002 and 2003 which were disclosed to
the public; and (2) prior legal arguments made by LCB Legal in 2004 before the Nevada
Supreme Court in the case of Heller. Secretary of State v. Legislature of the State of Nevada,
120 Nev. 456 (2004).

In the Heller case, former Secretary of State Dean Heller brought a lawsuit against the
Legislature claiming that the separation-of-powers provision in Article 3, Section 1 of the
Nevada Constitution prohibits state legislators from holding positions of public employment
with the state executive branch or with local governments. 120 Nev. at 458-60. As a remedy
for the alleged separation-of-powers violations, the former Secretary of State asked the Nevada
Supreme Court to oust or exclude state and local government employees from their seats in the

Legislature. Id.

I NRS 218F.710(2), as amended by section 22 of Assembly Bill No. 2 (AB 2) of the 32nd
Special Session of the Legislature, provides that upon the request of the Director, the General
Counsel may give a legal opinion in writing upon any question of law,
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In response to the lawsuit, LCB Legal, which represented the Legislature in the litigation,
argued in line with our prior legal opinions that the separation-of-powers provision does not
prohibit legislators from holding positions of public employment with the state éxécutive
branch or with local governments. Heller v. Legislature, Case No. 43079, Doc. No. 04-08124,
Answer of Respondent Legislature in Opposition to Petition for Writ of Mandamus,. -at 42-75
(May 4, 2004). In particular, LCB Legal argued that the Framers of the Nevada Constitution
did not intend the separation-of-powers provision to prohibit legislators from holding positions
of public employment with the state executive branch because persons whe hold such positiofs
of public employment do not exercise any sovereign functions appertaining to the state
executive branch. Id. at 42-68. By contrast, LCB Legal argued that the Framers intended the
separation-of-powers provision to prohibit legislators from helding only public offices in the
state executive branch because persons who hold such public .offices exercise sovereign
functions appertaining to the state executive bratich. Id. Finally, LCB Legal argued that the
Frarners did not inténd the separation-of-powers provision to prohibit legislators from holding
positions of public employment with local governments because the separation-of-powers
provision applies only to the three departments of state government, and local governments and
their officers and employees are not part of one of the three departments of state government.
Id. at 68-76.

On July 14, 2004, the Nevada Supreme Court decided the Heller case in favor of the
Legislature, but the court decided the case on different legal grounds from the separation-of-
powers challenge raised by the former Secretary of State. Consequently; the Nevada Supreme
Court did not decide the merits of the separation-of-powers challenge to legislators holding
positions of public employment with the state executive branch or with local governments.
Since the-Heller case in 2004, neither the Nevada Supreme Court nor the Nevada. Court of
Appeals has addressed or decided the merits of such a separation-of-powers challenge in a
reported case. '

In the absence of any controlling Nevada case law directly on point, you have asked
whether it rémaiis thie opinion of LCB Legal that the separation-of-powers provision does not
prohibit legislators from holding positions of public employment with the state executive
branch or with local governments. Given that there is no controlling Nevada case law directly
on point to resolve this question of constitutional law, we again bave carefully considered:
(1) historical evidence of the practices in the Federal Government and Congress. imriiediately
following the ratification of the Federal Constitution; (2) historical evidence of the practices in
the California Legislature under similar state constitutional provisions which served as the
model for the Nevada Constitution; (3) historical evidence of the practices in the Nevada
Legislature since statehood; (4) legal treatises and other authorities on constitutional law;
(5)case law from other jurisdictions interpreting similar state constitutional provisions;
(6) common-law rules governing public officers and employees; and (7) the intent of the
Framers and their underlying public policies supporting the concept of the “citizen-legislator”
as the cornerstone of an effective, responsive and qualified part-time legislative body. Taking
all these compelling historical factors, legal authorities and public poli¢ies into consideration=—
along with our prior legal opinions on this question of constitutional law—it remains the
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opinion ot: LCB Legal that the separation-of-powers provision does not prohibit legislators
from holding positions of public employment with the state executive branch or with local
governments.

BACKGROUND

The Heller case is the primary Nevada case discussing the proper procedure for raising a
sepatation-of-powers challenge to legislators holding positions of public emiployment with the
state éxecutive brarch or with local governments. Therefore, in discussing this ‘question of
constitutional law, we must begin by analyzing the Heller case in some detail.

On April 2, 2004, former Secretary of State Dean Heller, who was represented in the
litigatioh by former Attorney General Brian Sandoval, filed an original action in the Nevada
Supreme Court in the form of a petition for writ of mandamus (mandamus petition) which
asked the court to oust or exclude state and local government employees from their seats in the
Legislature. 120 Nev. at 458-60. In the mandamus petition, the former Secretary of State
argued that the separation-of-powers provision prohibits legislators from holding positions of '
public employment as state executive branch employees and also “question[ed] whether local
government employees may serve as legislators without violating separation of powers.” Id.
With regard to state executive branch employees, the former Secretary of State asked the
Nevada Supreme Court to “declare state executive branch employees unqualified to serve as
legislators, and then direct the Legislature to comply with [that] declaration and either remove
or exclude those employees from the Legislature.” Id. at 460.

As part of the mandamus petition, the former Secretary of State attached as exhibits two
legal opinions from LCB Legal—one issued to former Assemblyman Lynn Hettrick on
January 11, 2002, and one issued to former Assemblyman Jason Geddes on January 23, 2003.
Heller v. Legislature, Case No. 43079, Doc. No. 04-06157, Petition for Writ of Mandamus
(Apr. 2, 2004) (Exhibits B-1 and B-2). In the two opinions, LCB Legal found that the
separation-of-poweis provision only prohibits legislators from holding public offices in the
state executive. branch because persons who hold such public offices exercise sovereign
functions -appér‘ta.ining- to the state executive branch. However, LCB Legal also found that the
separation-of-powers provision does not prohibit legisiators from holding positions of public
employment with the state executive branch because persons who hold such positions of public
employment do not exercise any sovereign functions appertaining to the state executive branch.
Based on our interpretation of the separation-of-powers provision, LCB Legal determined that
certain positions of public employment with, respectively, the Nevada Départment of
Transportation and the University and Community College System of Nevada (now the Nevada
System .of Higher Education), were not public offices in the state executive branch because the
positions did not involve the exercise of any sovereign functions appertaining to the state
executive branch; Therefore, LCB Legal concluded that legislators could hold the respective
positions of public employmeént without violating the separation-of-powers provision.
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~ Also as part-of the mandamus petition, the former Secretary of State attached as an
exhibit a legal opinion issued by former Attorney General Sandoval—AGO 2004-03 (Mar. 1,
2004)—which . disagreed with the two legal opinions issued by LCB Legal. Heller v.
Legislature, Case No. 43079, Doc. No, 04-06157, Petition for Writ of Mandamus (Apr. 2,
-2004) (Exhibit A). In AGO 2004-03, the former Attorney General coneluded that the
séparation-of-powers provision prohibits legislators from holding both public offices and
positions of public employment with the state executive branch, whether or not such positions
exercise any sovereign functions appertaining to the state executive branch. AGO 2004-03, at
23-25. However, with regard to local government employees, the former Attormey General
concluded that the separation-of-powers provision does not prohibit legislators from holding
positions of public employment with local governments because the separation-of-powers
provision is not applicable to local governments. Id. at 26.

In the Legislature’s answer to the mandamus petition, LCB Legal responded
comprehensively and thoroughly in opposition to the legal conclusion in AGO 2004-03 that the
separation-of-powers provision prohibits legislators from holding positions of public
employment with the state executive branch. Heller v. Legislature, Case No. 43079, Doc.
No. 04-08124, Answer of Respondent Legislature in Opposition to Petition for Writ of
Mandamus, at 42-68 (May 4, 2004). Specifically, LCB Legal demonstrated throtigh extensive
citation to historical evidence and well-established legal authorities that the legal conclusion in
AGO 2004-03 is not entitled to any persuasive weight for the following reasons: (1) it used
incompletclj( researched and therefore inaccurate historical evidence; (2) it relied on inapt and
inapplicable ease law; (3) it failed to properly apply the rules of constitutionai construction; and
(4) it was not suppoited by relevant and persuasive legal authorities.?

For example, because the Nevada Constitution was modeled on the California
Constitution of 1849, AGO 2004-03 attempts to use historical evidence and case law from
California to support its legal conclusion that Nevada’s legislators are prohibited from holding
positions as state executive branch employees. AGO 2004-03, at 9-10, However, the historical
evidence and case law from California actually proves the exact opposite. During California’s
first 67 years of statehood, it was a common and accepted practice for California Legislators to
hold positions as state executive branch employees until 1916, when the California Constitution
was amended to expressly prohibit legislators from being state executive branch employees.
See Chenoweth v. Chambers, 164 P. 428, 430 (Cal. Dist. Ct. App. 1917) (explaining that the
constitutional amendment “was intended to reach a practice in state administration of many

2 We note that the legal opinions of the Attomney General and LCB Legal do not coistitite
binding legal authority or precedent. Univ. & Cmty. Coll. Sys. V. DR Partners, 117 Nev.
195, 203 (2001); Lorton v. Jones, 130 Nev. 51, 62 n.7 (2014). Instead, such legal opinions
are entitled only to such persuasive weight as the courts think proper based on the legal
reasoning and citation to relevant legal authorities that support the opinion. See Tahoe Reg’]
Planning Agency v. McKay, 590 F. Supp. 1071, 1074 (D. Nev. 1984), aff’d, 769 F.2d 534
(9th Cir. 1985); Santa Clara Cnty. Local Transp. Auth. v. Guardino, 902 P.2d 225, 238 (Cal.

1995).
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years’ standing.”). As more fully addressed in the legal discussion below, this is but one
example of many hlstonca.l and legal flaws that undermine the persuasive weight of
AGO 2004-03.

-However, in the Heller case, because the Nevada Supreme Court decided the case in
favor of the Legislature on different legal grounds from the separation-of-powers challenge
raised by the former Secretary of State, the court did not resolve the conflicting legal
conclusions expressed in AGO 2004-03 and the two legal opinions issued by LCB Legal. 120
Nev. at 466-72. Nevertheless, the court’s decision in the Heller case established some
important legal principles governing separation-of-powers challenges and the exclusive
constitutional power of each House of the Legislature to judge the qualifications of its members
under Article 4, Section 6 of the Nevada Constitution. Id.

In the Heller case, as a remedy for the alleged separation-of-powers violations, the former
Secretary of State asked the Nevada Supreme Court to oust or exclude state and local
government employees from their seats in the Legislature. Id. at 458-60. However, in light of
the requested remedy, the court declined to decide the merits. of the separation-of-powers
c¢hallenge because each House is invested with the exclusive constitutional power to judge the
qualifications of its members under Article 4, Section 6, which provides in relevant part that
“le]ach House shall judge of the qualifications, elections and returns of its own members.” Id.
at 466. Based on the exclusive constitutional power in Atrticle 4, Section 6, and guided by
casgs from other states interpreting similar constitutional provisions, the court found that
Article 4, Section 6 “insulates a legislator’s qualifications to hold office from judicial review,”
which mieans that “a legislative body’s decision to admit or expel a’ member is almost
unreviewable in the courts.” Id. at 466-67.

As a result, the court determined that the judicial branch does not have the constitutional
power to oust or exclude legislators from their legislative seats based on separation-of-powers
challenges. Id. at 466-72. In other words, the court concluded that such separation-of-powers
challenges to legislators’ qualifications to hold their legislative seats are not “justiciable” in the
courts. Id. at 472 (“[T]he Secretary asks this court to judge legislators’ qualifications based on
their executive branch ernployment. This request runs afoul of the separation of powers and is
not justiciable.”).” As further explained by court:

Ironically, the Secretary’s attempt to have state executive branch employees
ousted or excluded from the Legislature is barred by the samie doctting he relies
on—separation of powers. The Nevada Constitution expressly reserves t6 the
Senate and Assembly the authority to Judgc their members’ quahﬁcanons Nearly
every staté court to have confronted the issue of dual service in the legislature has
found the issue unreachable because a constitutional reservation similar to
Nevada’s created an insurmountable separation-of-powers barrier. Thus, by asking
us to declare that dual service violates separafion of powers, the Secretary urges our
own violation of separation of powers. We necessarily decline this invitation.
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1d. at 458-59.

However, because neither the statc executive branch nor local governments possess any
constitutionally-based powers that are similar to the exclusive constitutional powers of the
l_cglslatlve branch under Article 4, Section 6, the Nevada Supreme Court determined that the
judicial branch has the constitutional power to consider—in a propérly brought lawsuit against
a legislator—a separation-of-powers challenge to the legislator’s .qualifications to hold his or
her position of public employment with the state executive branch or with a local government.
Id. at 472-73. As explained by the court:

[Allthough a court. may not review a state employee'’s qualifications to sit as a

legislator, a court may review a legislator’s employment in the executive branch.

This dichotomy exists because no state constitutional provision gives the executive

branch the exclusive authority to judge its employees’ qualiﬁcations. Often then,

cases discussing. and resolving the dual service issue arise when a legislator seeks

femuieration for working in the éxecutive branch or when a party seeks to’ remove
- a Ieglslator froin executive branch employment

1d, at 467-68.

With this background in mind, we turn now to a comprehensive and thorough legal
discussion to address the question of constitutional law of whether the separation-of-powers
provision prohibits legislators from holding positions of public employment with the state
executive branch or with local governments. For the reasons set forth in the discussion below,
it remains the opinion of LCB Legal that the separation-of-powers provision does not prohibit

legislators from holding positions of public employment with the state executive branch or with
local governments. .

DISCUSSION
I. Overview of state constitutional provisions.

Many state constitutions contain provisions that difectly address the issue of a person
holding more than one position in government. Scott M. Matheson, Eligibility of f_Public
Officers.and Employees to Serve in the State Legislature: An Essay on Separation of. Powers,

Politics and Constitutional Policy, 1988 Utah L. Rev. 295, 355-69 (1988). For cxample, the
state -constitution of Texas contains a broad provision that prohibits any publi¢ officer in any
branch of goveérnimerit from accepting or occupying another public office. See, e.g., Powell v.
State, 898 S.W.2d 821 (Tex. Crim. App. 1994); State ex rel. Hill v. Pirtle, 887 S.W.2d 921
(Tex. Crim. App. 1994). Some state constitutions contain more lirited provisions that prohlbxt
members of the state legislature from accepting or occupying another public office. See, e.g.,
Hudson v. Annear, 75 P.2d 587 (Colo. 1938); McCutcheon v. City. of St. Paul, 216 N.w.2d 137
(Minp. 1974). Finally, some state constitutions contain provisions that prohibit members of the
state leglslature from accepting or occupying any position of employment in state government,
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whet,héf or not the posifion is considered to be a public office. See, e.g., Begich v. jefferson, : ‘
441 P.2d 27 (Alaska 1968); Parker v. Riley, 113 P.2d 873 (Cal. 1941); Stolberg v. Caldwell, -
402 A.2d 763 (Conn. 1978). -

The Nevada Constitution does not contain any broad provisiens with regard to
incompatible public offices. See State ex rel. Davenport v. Laughton, 19 Nev. 202, 206 (1885)
(holding that “[t]here is nothing in the constitution of this state prohibiting respondent from
holding the office of lieutenant-governor and the office of state librarian.”); Crosman v.
Nightingill, 1 Nev. 323, 326 (1865) (holding that there is nothing in the constitution prohibiting
a person from holding the offices of Lieutenant Govemor and warden of the state prison at the
same time). Rather, the Nevada Constitution contains only a few specific provisions
concerning incompatible public offices. See Nev. Const. art. 4, §§ 8 and 9; art. 5, § 12; art. 6,
§ 11. However, for the purposes of this opinion, those specific provisions are not felevant to
answering your guestion.

Thus, the Nevada Constitution does not contain any specific provisions concerning
incompatible piblic offices that would prohibit legislators from holding positions of public
employment with the state execufive branch or with local governments. As a result, in the
absence of any specific constitutional provisions that are, applicablé to this matter, any
challenge to the constifutionality of legislators holding positions of public employment with the
state executive branch or with local governments must be based on the general separation-of-
powers provision in Article 3, Section 1. That provision provides.in foll:

The powers of thé Government of the State of Nevada shall be divided into three
separate departments,—the Legislative,—thé Executive and the Judicial; and no
persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any functions, appertaining to either of the others,
except in the cases expressly directed or permitted in this constitution.

Nev. Const. art. 3, § 1 (¢emphasis added).

As discussed previously, neither the Nevada Supreme Court nor the Nevada Court of
Appeals has addressed or decided the merits. of a separation-of-powers chiallenge to legislators
holding positions of public employment with the state executive branch or with local
governments. In one case, the Nevada Supreme Court considered the constitutionality of a
statute that made the Secretary of State the ex officio Clerk of the Supreme Court, but the court
declined to rule on the separation-of-powers issue. State ex rel. Josephs v. Douglass, 33 Nev.
82, 92 (1910), overruled in.part on other grounds, State ex rel. Harvey v. Second Jud. Dist. Ct.,
117 Nev. 754, 765-66 (2001). The petitioner in Douglass argued that the statute violated the
separation-of-powers provision in the Nevada Constitution, and although the court found that
the statute was unconstitational, it based its decision on other constitutional grounds. 33 Nev.
at91-92. Specifically, the court stated:
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It has been urged that as these two offices appertain to separate and distinct
coordinate departments of the state government, it would be in violation of article 3
both offices being mainly ministerial in character, and as the question can be
determined upon another view of the case, we give this point no consideration
further than to observe that it emphasizes the fact that the two offices are distinct,
and that the duties of one do not pertain to the duties of the other.

Id. at 92.

In State ex rel. Mathews v. Murray, 70 Nev. 116 (1953), former Attorney General W. T.
Mathews raised a separation-of-powers challenge against former State Senator John H. Murray
who, while a member of the Legislature, accepted the position of Director of the Drivers
License Division of the Public Service Commission of Nevada. Id. at 119-20. However, as
will discussed in greater detail bélow in thie section dealing with the common-law differences
between public officers and public employees, the Nevada Supreme Court decided the ¢ase on
different legal grounds, and it did not address or decide the merits of the séparation-of-powers
challenge raised by the Attorney General, 1d. at 120-24.

At least one state court in New Hampshire has held that the separation-of-powers
provision ifi its state constitution does not apply to the issue of incompatible public offices
because that issie is addtessed in other, more specific provisions of the constitution. Attorney-
General v. Meader, 116 A. 433, 434 (N.H. 1922). Considering that-the issue of incompatible:
‘public offices is specifically addressed in the Nevada Constitution in Article 4, Sections 8 and
9, Article 5, Section 12, and Article 6, Section 11, it could be argued that the Framers intended
those provisions to be the exclusive constitutional basis for determining whether a person is
holding incompatible public offices. However, such an interpretation of the Nevada
Constitution is unlikely given the numerous couirt decisions holding that the separation-of-
-powers doctrine applies to the issue of incompatible public offices.

Consequently, to address your question fully, we must determine whether Nevada’s
separation-of-powers provision prohibits legislators from holding positions of public
employmient with the state executive branch or with local governments. Under Nevada’s
separation-of-powers provision, because legislators hold elective offices that are éxpréssly
created by Articlé4 of the Nevada Censtitution governing the Legislative Departmeat,
legislators are “charged with the exercise of powers properly belonging to one of these
departments”—the Legislative Department, Nev. Const. art. 3, § 1 (emphasis added). As a
result, legislators are not allowed by the separation-of-powers provision to “exercise any
functions, appertaining to either of the others, except in the cases expressly directed or
permitted in this constitution.” Id. (emphasis added).

Thus, the critical issue under the separation-of-powers provision is whether legislators

who hold positions of public employment with the state executive branch or with. local
governments “cxercise any furictions™ appertaining to the state executive branch which cause
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their public employment to be constitutionally incompatible with their service as legislators in
the state legislative branch. In resolving this issue, because there is no controlling Nevada case
law directly on point, we must consider historical evidence, legal treatises and other authorities
on constitutional law, case law from other jurisdictions interpreting similar state constitutional
provisions, common-law rules governing public officers and employees and, most importantly,
the intent of the Framers and their underlying public policies supporting the concept of the
“citizen-legislator” as the comerstone of an effective, responsive and qualified part-time
legislative body. We begin by examining historical evidence of the practices in the Federal
Goveriiment and Congress imimediately following the ratification of the Federal Constitution,
historical evidence of the practices ih the California Legislature under similar state
constitutional provisions which served as the model for the Nevada Constitution, and historical
evidence of the practices in the Nevada Legislature since statehood.

" II. Historical evidence.
A.; Federal Government and Congress.

In AGO 2004-03, the former Attorney General relies heavily on staternents made by the
* Founders of the United States Constitution in the Federalist Papers. Specifically, AGO 2004-
03 states that “[t]he the Federalist Papers are-quite instructive in the instant analysis. The
concems raised by the founders with regard to the separation of powers are as relevant to the
question presented in this opinion as they were 216 years ago.” AGO 2004-03, at 8. However,
upon a careful examination of the Federalist Papers, federal judicial precedent gnd long-
accepted historical practices under the United States Constitution, it is clear the Founders did
not believe that the doctrine of separation of powers absolutely prohibited an officer of one
department from performing functions in another department.

On many oecasions, the United States Supreme Court has discussed how the Founders
adopted a pragmatic, flexible view of the separation of powers in the Federalist Papers. See,
e.g., Mistretta v. United States, 488 U.S. 361, 380-82 (1989); Nixon v. Adm'r of Gen. Serys.,
433 U.S. 425, 44143 (1977). Relying on the Federalist Papers, the Supreme Court has
consistently adhered to “Madison’s flexible approach to separation of powers.” Mistretta, 488 -
. U.S. at 380. In particular, Madison stated in the Federalist Papers that the separation of powers
“d[oes] not mean that these [three] departments ought to have no partial dgency in; Or RO
controul over the acts of each other.”” Id. at 380-81 (quoting The Federalist No. 47, pp. 325-
326 (J. Cooke ed. 1961)).

In light of Madison’s statements and other writings in the Federalist Papers, the Supreme
Court has found that “the Framers did not require—and indeed rejected—the notion that the
three Branches must be entirely separate and distinct.” Mistretta, 488 U.S. at 380. Thus, as
understood by the Framers in the Federalist Papers, the doctrine of separation of powers did not
impose a hermetic, airtight seal around each department of government. See Loving v. United
States, 517 U.S. 748, 756-57 (1996). Rather, the doctrine created a pragmatic, flexible
templaté -of overlapping functions and responsibilities so that three coordinate departments
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could be fused into a workable government. See Mistretta, 488 U.S. at 380-81. Therefore,
contrary to the inflexible and impractical interpretation of the doctrine of separation of powers
advocated in AGO 2004-03, the Founders believed "in a “pragmatic, flexible view of
differentiated governmental power.” Id. at 381.

Moreover, in the years immediately following the adoption of the United States
Constitution, it was a common and accepted practice for judicial officers of the United States to
serve simultaneously as executive officers of the United States. See Mistretta, 488 U.S. at 397-
99. For example, the first Chief Justice, John Jay, served simultaneously as Chief Justice and
Ambassador to England. Similarly, Oliver Ellsworth served simultaneously as Chief Justice
and Minister to France. While he was Chief Justice, John Marshall served briefly as Secretary
of State and was a member of the Sinking Fund Commission with responsibility for refunding
the Revolutionary War debt. Id. at 398-99. Such long-accepted historical practices support the
conclusion that the doctrine of separation of powers does not absolutety prohibit an officer of
one departinent from performing functions in another department.

Finally, the Founders did not believe that, on its own, the: doctrine of separation of
powers would prohibit an executive officer from serving as a member of Congress.. See 2 The
Founders’ Constitution 346-57 (Philip B. Kurland & Ralph Lemer eds., 1987). Therefore, the
Founders added the Incompatibility Clause to the United States Constitution. Id. The
Incornpatibility Clause provides that “no Person helding any Office under the United States,
shall bé a Méniber of either House during his Continuance in Office.” U.S. Const. art. I, § 6,
cl.2. The history sirrounding the Incompatibility Clause supports the conclusion that the
doctrine of separation of powers does not prohibit a législator from helding a position ef public
employment in the executive branch.

In 1806, Congressman J. Randolph introduced a resolution into the House of
Representatives which provided that “a contractor under the Government of the United States is
an officer within the purview and meaning of the {Incompatibility Clause of the] Constitytion,
and, as such, is incapable of holding a seat in this House.” 2 The Founders’ Constitution 357.
Congressman Randolph introduced the resolution because the Postmaster General liad entered
into a contract of employment with a person to be a mail carrier and, at the tirhe, the person was
also a member of the Senate. Id. at 357-62.

In debating the resolution, many Congressmen indicated that the Incompatibility Clause
was the only provision in the Constitution which prohibited dual officeholding and that, based
on the long-accepted meaning of the term “office,” a person who held a contract of employment
with the executive branch was not an officer of the United States and was not prohibited from
serving simultaneously as a member of Congress. Id. After the debate; the House soundly
rejected the resolution because many members believed the resolution banning members of
Congress from employment with the executive branch contained an interpretation of the
Incompatibility Clause which expanded the meaning of the provision well beyond its plain
terms. Id.
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Shortly thereafter, in 1808, Congress passed a federal law which prohibited an executive
officer of the United States from entering into a contract of employment with a member of
Congress. Id. at 371. A version of that federal law remains in effect. 18 U.S.C. § 431; 2 Op.
U.S. Att’'y Gen. 38 (1826) (explaining that the federal law prohibited all contracts of
_ employment between officers of the executive branch and members of Congress).

Based on this historical evidence, it is quite instructive that, a mere 19 years after the
United States Constitution was drafted, many members of the House of Representatives .
expressed the opinion that the Federal Constitution did not prohibit a person who held a
contract of employment with the executive branch fiom serving simultaneously as a member of
Congress. At the very least, this historical evidence casts significant doubt ori the legal
.conclusion in AGO 2004-03 that the doctrine of separation of powers prohibits an officer of
one department from being employed in another department.

B. California Legislature.

~ In AGO 2004-03, the forier Attorney -General correctly notes that because the Framers
of the Nevada Constitution modeled its provisions on the California Constitution of 1849, it is
appropriate to consider historical evidence and case law from Califorfiia when interpreting
analogous provisions of the Nevada Constitution. AGO 2004-03, at 9-10; State ex rel. Harvey
v. Second Jud. Dist. Ct., 117 Nev. 754, 763 (2001).

No California court has ever held that the separation-of-powers provision in the
California Constitution prohibits a legislator from being a state executive branch employee.
Nevertheless, AGO 2004-03 incorrectly claims that in Staude v. Bd. of Election Comm’rs, 61
Cal. 313 (1882), the California Supreme Court found that Senators and Assemblymen could not
simultaneously serve in the executive and judicial departments as defined in Article V' and
Article VI of the California Constitution. AGO 2004-03, at 9. However, that specific issue
was never raised before the court, and the court never decided such an issue. It is a
fundamental rule of law that a case cannot be cited for authority on an issue that was never .
raised or decided. See Jackson v. Harris, 64 Nev. 339, 351 (1947); Steptce Live Stock Co. ¥.
Gulley, 53 Nev. 163, 172-73 (1931); Jensen v. Pradere, 39'Nev. 466,471 (1916).

Moreover, when a court makes statements of a general nature in an opinion and those
staternents are unnecessary to the determination of the questions involved in the case, those
statements are mere dictum and have no precedential value. See Stanley v. A. Levy & 1.
Zeéiither Co., 60 Nev. 432, 448 (1941); Dellamonica v. Lyon Cnty. Bank Mort. Corp., 58 Nev.
307, 316 (1938). Based on general statements or dictum used by the California Supreme Court
in Staude, it appears that the court believed the separation-of:powers provision only prohibited
a legislator from being an gfficer in the executive branch. The legal distinction between a state
officer and a state employee was well established in the law when the California Stipreme
Court decided Staude. It is reasonable to assume that the court meant what it said:
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So of each. officer of thé Executlve Department—he cannot belong to the Judicial
or Legislative Department. That is to say, he can hold no judicial office, nor the
office of Senator or member of the Assembly. And so of Senators and members of
the Assembly—they can hold no judicial or executive offices comprised within the
Executive and Judicial Departments, as defined in Articles V and VL

Staude, 61 Cal. at 323 (quoting People ex rel. Att'y Gen. v. Provines, 34 Cal. 520, 534 (1868))
(emphasis added). '

Thus, if the California case of Staude stands for anything on this issue, it is the principle
that the separation-of-powers provision prohibits a legislator from being a state officer in the
executive branch. Neither the facts nor dictum in the case support the proposition that the
separation-of-powers provision prohibits a legislator from being a state employee. -

Finally, AGQ 2004-03 also incorrectly claims that in Elliott v. Van Dehnder 247 p. 523
(Cal., Dist. Ct. App. 1926), the court found that the separation-of-powers provision in the
California Consfitution means that no person shall hold positions under different departments
of the govemment at the same time, and that a person. cannot be an employee of the state
department of engineerinig and a township justice of the peace at the same time. AGO 2004-03,
at 9. However, in the Heller case, the Névada Supreme Court rejected the former Attorney
Gcneral’s incorrect reading of Elliott 'v. Van Delinder -because the California court never
reached the merits of the separation-of-powers issue. 120 Nev. at 470.

In surn, the reliance in AGO 2004-03 on California case law is misplaced because the
California cases cited by the forme: Attorney General do not support the legal reasoning or
conclusions contained in AGO 2004-03, and bécause no California court has ever held that the
separation-of-powers provision in the California Constitution prohibits a legislator ffom being a
state executive branch employee. '

Furthermore, the historical evidence from California establishes that during California’s
first 67 years of statehood, it was a common and accepted practice for California Leglslators to
hold positions as state executivé branch employees until 1916, when the California Constitution
was ameénded to expressly prohibit legislators from being state executive branch employees.

‘See Chenoweth v. Chanibers, 164 P. 428, 430 (Cal. Dist. Ct. App 1917) (explaining that the
constitutional amendment “was inténded to reach a practice in state administration of many
years’ standing.”).

. At the general election held ‘in California on November 7, 1916, one of the ballot
questions was Amendment No. 6, which was an initiative measure to amend Cal. Const. art. 4,
§ 19, to read as follows:

No senator or member of the assembly shall, during the term for which he shall
have been élécted, hold or accept any office, trust, or employment under this state;
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_ provided, that this provision shall not apply to any office filled by ¢lection by the
people.

1916 Cal. Stat. 54 (As a result of subsequent constitutional amendments, the substance of the
1916 constitutional amendment is now found in Cal. Const. art. 4, § 13, which provides: “A
member of the Legislature may not, during the term for which the member is elected, hold any
office or employment under the State other than an elective office. ”)

In the weeks leadmg up to the 1916 general elecnon the proposed constmmonal
amendment was described in several California newspapers, In an article dated October 28,
1916, the San Francisco Chronicle reported that:

Some thirty-five or forty legislators in the employ of the State in various
capacities are anxiously awaiting the result of the November election, for if the
¢lectorate should adopt amendment six on the ballot, known as the ineligibility to’
office méasure, State Controller John S. Chambers probably will rcfuse to draw
warrants in favor of legislators then in the employ of the State.

Measure Alarms Legislators on ‘Side’ Payroll, S.F. Chron., Oct. 28, 1916, at 5, submitted as
exhibit in Heller.v. Leg;slaturc, Case No. 43079, Doc. No, 04-08124, Answer of Respondent

Legislature in Opposmon to Petition for Writ of Mandamus (May 4, 2004) (Appenchx at9).

In another article dated Octeber 28, 1916, the Sacramento Bee reported that many
California Legislators were employed at that tifie by executive branch agencies, including the
State Lunacy-Commission, State Motor Vehicles Department, State Labor Commissioner, State
Pharmacy Commission, State Pharmacy Board, State Railroad Commission, Folsom State
Prison and State Inheritance Tax Commission. Chambers Studies Amendmént No. 6: Proposal
to Make Legislature Members Ineligible to State Jobs is Perplexing, Sacramento Bee, Oct. 28,
1916, at 9, submitted as exhibit in Heller v. Legislature, Case No. 43079, Doc. No. 04-08124,
Answer of Respondent Legislature in Opposition to Petition for Writ of Mandamus (May 4,
2004) (Appendix at 11).

On the ballot -at the 1916 general election, the ballot arguments relating to the proposed
constitutional amendment stated that “some of our most efficient officials have been men
holding appointments under the state, [while] at the same time being members of the
legislature.” Amendments to Constitution and Proposed Statutes with Argiments Respecting
the Same to.be. Submitted to the Electors of the State of California at the Genefal Election on
Tuésday. November7, 1916 (Cal. State Archives 1916), submitted as exhibit in Heller v.
Legislature, ‘Case No.43079, Doc. No.04-08124, Answer of Respondent Legislature in
Opposition to Petition for Writ of Mandamus (May 4, 2004) (Appendix at 13). Those
arguments also stated that:

Here and therc the state, by reason of such a law, will actually suffer, as it .
frequently happens that the most highly specialized man for work in connection
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with a certain department of state is a member of the legislature. There- are
instances of that sort today, whete, by the enactment of such a law, the state will
lose the services of especially qualified and conscienticus officials.

¥ % ¥

Another argument advanced by the proponents of this measure is that members
of the legislature who are appointed to state offices receive two salaries, but the
records will show that leaves of absence are invariably obtained by such appointees

generally about eighty-days every two years.
Id.

Shortly after the constitutional amendment was adopted, the California Court of Appeal
was called upon to intérpret whether the amendment applied to legislators whose terms. began
béfore the effective date of the amendment. Chenoweéth v. Chambers, 164 P, 428 (Cal: Dist.
Ct. App. 1917). ‘The court held that the amendment was intended to apply to those legislators.
Id. at 434. In reaching its holding, the court noted that the-constitutional amendment “was
intended to reach .a practice in. state administration of many years’ standing and which the
people believed should be presently eradicated.” Id. at 430.

Taken together, these historical accounts establish that before the California Constitution
was amended in 1916, California Legislators routinely held positions as state executive branch
employees. This is notable because, at that time, the separation-of-powers provision in the
California Constitution was nearly identical to the separation-of-powers provision in the
Nevada Constitution. Thus, the historical evidence in California supports the conclusion that,
in the absence of a specific constitutional amendment expressly banning legislators from public
employinent, the separation-of-powers provision does not prohibit a legislator from holding a
position as a state executive branch employee.

C. Nevada Legislature.

For many decades, state and local government employees have served simultaneously as

members of the Nevada Legislature. Affidavit of Guy L. Rocha, Former Assistant
Administrator_for Archives and Records of the Division of State Library and Archives of the

Department of Cultural Affairs of the State of Nevada (Apr. 29, 2004), submitted as exhibit in
Heller v. Legislature, Case No. 43079, Doc. No. 04-08124, Answer of Respondent Legislatiiré -
in Opposition to Petition for Writ of Mandamus (May 4, 2004) (Appendix at 1-3). Although
there are no official records specifically detailing the occupations of legislators who served in
the Legislature during the 1800s and early 1900s, the records that are available indicate that
state and local government employees have been serving in the Legislature since at least 1903.
Id. The earliest known examples of local government employees who served as members of
the Legislature are Mark Richards Averill, who was a member of the Assembly in 1903, and

Ruth Averill, who was a memt_Jer of the Assembly in 1921. Id. The earliest known examples
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of state executive branch employees who served as members of the Legislature are August C. |
Frohlich, who was a member of the Assembly in 1931, and Harry E. Hazard, who was a
member of the Assembly in 1939. Id.

Based on research conducted by the Legislative Counsel Bureau covering the period from
1967 to 2019, state and local government employees have served as members of the Legislature
during each regular session convened over the past 50-plus years. See Nevada Legislative
Manual (LCB 1967-2019); Affidavit of Donald O. Williams, Former Research Director of the
Research Division of the Legislative Counsel Bureau of the State of Nevada (Apr. 28, 2004),
submitted as exhibit in Heller v. Legislature, Case No. 43079, Doc. No. 04-08124, Answer of
Respondent Legislature in Opposition to Petition for Writ of Mandamus (May 4, 2004)
(Appendix at 4-5). '

Thus, the historical evidence from the Nevada Legislature supports. the conclusion that
the separation-of-powers provision does not prohibit a legislator from holding a position as a
state executive branch employee or a local government employee. Under well-established rules
of constitutional construction, this historical evidence represents a long-standing interpretation
of the separation-of:powers provision by the Legislature which must be given great weight.

When interpreting a constitutional provision, the Nevada Supreme Court “looks to the
Legislature’s contemporaneous actions in interpreting constitutional language to catry out the
intent -of the framers of Nevada’s Constitution.” Halverson v. Miller, 124 Nev. 484, 488-89
(2008). Because the Legislature’s interpretation of a constitutional provision is “likely
reflective of the mindset of the framers,” such a construction “is a safe guide to its proper
interpretation and creates a strong presumption that the interpretation was proper.” 1d. (internal
quotation marks omitted); Hendel v. Weaver, 77 Nev. 16, 20 (1961); State ex.rel. Herr .v.
Laxalt, 84 Nev. 382, 387 (1968); Tam v. Colton, 94 Nev. 452, 458 (1978).

Furthermore, when the Legislature’s construction is consistently followed over a
considerable petiod of time, that construction is treated as a long-standing interpretation of the
constitutional provision, and such an interpretation is given great weight and deference by the
Nevada Supréme Court, especially when the constitutional provision involves legislative
operations or procedures. State ex rel. Coffin v. Howell, 26 Nev. 93, 104-05 (1901); State ex
rel. Torreyson v. Grey, 21 Nev. 378, 387-90 (1893) (Bigelow, J., concurring); State ex rel.
Cardwell v. Glenn, 18 Nev. 34, 4346 (1883). As a result, “[a] long continued and
contemporaneous construction placed by the coerdinate branch of government upon a matter of
procedure in such coordinate branch of government should be given great weight,” Howell, 26

Nev. at 104.

The weight given to the Legislature’s construction of a constitutional provision involving
legislative operations or procedures is of particular force when the meaning of the
constitutional provision is subject to any uncertainty, ambiguity or doubt. See, e.g., Nev. .
Mining Ass’n v. Erdoes, 117 Nev. 531, 539-40 (2001). Under such circumstances, the Nevada
Supreme Court has stated that “although the [interpretation] of the legislature is not final, its
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decision upon this point is to be treated by the courts with the consideration which is due to a
co-ordinate department of the state government, and in case of a reasonable doubt as to the
meaning of the words, the construction given to them by the legislature ought fo prevail.”
Dayton Gold & Silver Mining Co. v. Seawell, 11 Nev. 394, 399-400 (1876).

The Nevada Supreme Court has also stated that when the meaning of a constitutional
provision involving legislative operations or procedures is subject to any uncertainty, ambiguity
or doubt, the Legislature may rely on an opinion of LCB Legal which interprets the
constitutional provision, and “the Legislature is entitled to deference in its counseled selection
of this interpretation.” Nev. Mining Ass’n, 117 Nev. at 540. For example, wheri the meaning
of the term “midnight Pacific standard time,” as formerly used in the constitutional provision
limiting legislative sessions to 120 days, was subject to uncertainty, ambiguity and doubt
following the 2001 regular session, the Nevada Supreme Court explained that the Legislature’s
interpretation -of the. conistitutional provision was entitled to deference because “[ijn choosing
this interpretation, the Legislature acted on Legislative Counsel’s opinion that this is a
reasonable construction of the provision. We agree that it is, and the Legislature is entitled to
deference in its counseled selection of this interpretation.” Id.

With regard to state and local government employees serving as legislators, the
Legislature has chosen to follow LCB Legal’s long-standing interpretation of the separation-of-
powers provision for decades, and it has acted on LCB Legal’s opinion that this is a reasonable
construction of the separation-of-powers provision. As a result, “the Legislature is entitled to
deference in its counseled selection of this interpretation.” Nev. Mining Ass’n, 117 Nev. at
540.

Therefore, under the fules of constitutional construction, the Legislature’s long-standing
interpretation of the separation-of-powers provision “should be given great weight.” Howell,
26 Nev. at 104 (“A long continued and contemporaneous constriction placed by the coordinate
branch of government upon a matter of procedure in such coordinate branch of government
should be given great weight.”). Furthermore, to the extent there is any ambiguity, uncertainty
or doubt concemning the interpretation of the separation-of-powers provision, the interpretation
given to it by the Legislature “ought to prevail.” Dayton Gold & Silver Mining, 11 Nev. at 400
(“[T}a case of a reasohable doubt as to the meaning of the words, the construction given to them
by the legislature ought to prevail.”).

OI. Case law from other jurisdictions.

Several courts from other jurisdictions have decided cases involving the legal issue of
whether a state constitutional separation-of-powers provision prohibits legisiators ffom being
state or local government employees. However, the cases from the other jurisdictions are in
conflict on this issue. Because the cases are in conflict, we believe that it will be helpful to
review those cases in some detail.
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In State éx rel. Barney v. Hawkins, 257 P. 411, 412 (Mont. 1927), an action was brought
to enjoin the state from paying Grant Reed his salary as an auditor for the state board of
railroad commissioners while he served as a member of the state legislature. The complaint
alleged that Reed was violating the separation-of-powers provision in the state constitution
because he was occupying a position in the executive branch of state government at the -same
time that he ‘was serving as a methber of the state legislature. Id. at 412. At the time, the
separation-of-powers provision in the Montana Constitution provided that “no person or
collection of persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any powers properly belonging to either of the others.” Id. at 413.
The complaint also alleged that Reed was violating section 7 of article 5 of the state
¢onstitution, which provided that “[n]o senator or representative shall, during the term for
which he shall have been elected, be appointed to any civil office under the State.” Id. The
Montana Supreme Court framed the issue it was deciding as follows:

- The only question for us to decide is—is the position of auditor, held by Grant
Reed, a civil office(?); for, if it be a civil office, he is holding it unlawfully; and, if
it be not a civil office, he is not an officer, but only an employee, -subject to the
direction of others, and he has no power in connection with his position, and is not
exercising any powers belonging to the executive or judicial department of the state
government. In the latter event, Article IV of the Constitution [separation of
powers] is not involved.

Id.

After considering voluminous case law concerning the definitien of a “civil office,”
including cases from Nevada that we will discuss below, the Montana Supreme Court
determined that Reed was not exercising any portion of the sovereign-power of state
government when he was acting as an auditor for the board of railroad commissioners and that,
therefore, Reed did not occupy a civil office. Id. at 418. Rather, the court found that Reed was
simply an employee “holding a position of employment, terminable at the pleasure of the
employing powei, the Board of Railroad Commissioners.” Id. Thus, because Reed did not
occupy a civil office, the court concluded that he had “no powers properly belonging to the
judicial of executive department of the state government, for he is wholly subject to the power
of the board, and, havirg no powers, he can exercise none; and, therefore, his appointment was
not violative of Article IV of the Constitution [separation of powers].” Id. '

The reasoning of the Montana Supreme Court was followed by the New Mexico Court of
Appeals in State ex rel. Stratton v. Roswell Ind. Schools, 806 P.2d 1085, 1094-95 (N.M. Ct.
App. 1991). In Stratton, the Attorney General argued that two members of the state legislature
were violating the separation-of-powers provision in the state constitution because the
legislators also occupied positions as a teacher and an administrator in local public school
districts. Id. at 1088. At the time, the separation-of-powers provisien in the New Mexico
‘Constitution was identical to the separation-of-powers provision interpreted by the Montana
Supreme Court.in Hawkins: “no person or collection of persons charged with the exercise of
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powers properly belonging to one-of these departments, shall exercise any powers properly
belonging to either of the others[.]” Id. at 1094.

~ Like the Montana Supreme Court, the: New Mexico Court of Appeals determined that a
violation of the separation-of-powers provision could occur only if the members of the.
legislature weré invested in their positions as school teacher and school administrator with
sovereign power that properly belonged to another branch of government. 1d. Because only
public officers exercised sovereign power, the court determined that the separation-of-powers
provision “applies [only] to public officers, not employees, in the different branches of
government.” Id. at 1095. After considering the nature of the public school positions, the court
concluded that “[p]ublie school instructors and administrators are net ‘public officials.” They
do not éstablish policy for the local schoel districts or for the state department of education.”
Id. at 1094. Instead, “[a] school teacher employed by 4 comimon schéol district is [an]
‘employee’ not [an] ‘officer’, and the relationship between school teacher and school board is
contractual only.” Id. at 1095 (citing Brown v. Bowling, 240 P.2d 846, 849 (N.M. 1952)).
Therefore, because the school teacher and school administrator were not public officers, but
simply public employees, the court held that they were not barred by the separation-of-powers
provision from being members of the legislature. Id.

The Colorado Supreme Court has also adopted this view. Hudson v. Annear, 75 P.2d
587, 588-89 (Colo. 1938) (holding that a position as chief field deputy for the state income tax
department was not a civil office, but a position of public employment, and that therefore a
legislator could oceupy such a position without violating Colorado’s separation-of-powers
provision). See also Jenkins v. Bishop, 589 P.2d 770, 771-72 (Utah 1978) (Crockett, I,
concurring in a memoranduin per curiam opinion and arguing that Utah’s separation-of-powers
provision would not prohibit a legislator from also being.a public school teacher); State v.
Osloond, 805 P.2d 263, 264-67 (Wash. Ct. App. 1991) (holding that a legislator who served as
a judge pro tempore in a criminal case did not violate the principle of separation of powers as
recognized in Washington, which does not have an express sepération—of—powers provision ift
its constitution). ‘

In stagk contrast to the foregoing court decisions are several court decisions from Indiana,
Oregon and Nébraska. The court decisions from Indiana and Oregon are especially notable
because the language.in the 'séparation-of-powers provisions of those states more closely
resembles the Janguage in Nevada’s separation-of-powers provision.

In State ex rel. Black-v. Burch, 80 N.E.2d 294 (Ind. 1948), actions were brought to
" prevent the state from paying four members of the state legislature salariés that they had earned
while occupying positions with various state commissions and boards in the executive branch
of government. After reviewing the releévant statutes relating to these positions, the court held
that the legislators’ positions in the executive branch “are not public offices, nor do they in
their respective positions, perform any official functions in carrying out their duties in these
respective jobs; they were acting merely as employees of the respective commission or boards
by whom they were hired.” Id. at 299. In other words, “[i]n performing their respective jobs,
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hone of these [legislators] were vested with any functions pertaining to sovereignty.” Id.
Having determined that the legislators occupied positions of public employment, rather than
public offices, the court’s next task was to determine whether such publi¢ émiployment in
another branch of state government violated Indiana’s separation-of-powers provision, which
provided at the time that “no person, charged with official duties under one of these
departments[,] shall exercise any of the functions of another[.}” Id. The court framed the issue
as follows: “[I]t now becomes necessary for this Court to determine what is the meaning of the
phrase ‘any of the functions of another,’ as set out in the above quoted section of the
Constitution.” Id. '

In interpreting the use of the term “functions,” the court noted that the term “power” had
been used instead of the term “functions” in the original draft of the separation-of-powers
provision. Id. at'302. However, the term “functions” was inserted in the final version of the
provision that was adopted by the drafters of the constitution. Id. The court then stated that
“[i]t would seem to us that these two words are interchangeable but, if there is any distinction,.
the térm ‘functions’ would denote a broader field of activities than the word ‘power.”” Id.-The
court also quoted extensively froim the decision in Saint v. Allen, 126 So. 548 (La. 1930), in
which the Louisiana Supreme Court held that a mémber of the state legislature was prohibited
from being employed by the executive department of state governmént pursuant to the
separation-of-powers provision in the Louisiana Constitution, which provided at the time that
“[no] person or collection of persons holding office in one of [the departments], shall exercise
power properly belonging to either of the others[.]” Saint, 126 So. at 550. In particular, the
Louisiana Supreme Court held that: '

It is not necessary, to constitute a violation of the article, that a person should hold
office in two departments of government, It is sufficient if he is an officer in one
department and at the same time is employed to perform duties, or. exeicise power,
belonging to another department. The words “exercise power,” speaking officially,
mean perform duties or functions.

1d. at 555.

Based on the Saint case and other court decisions, the Indiana Supreme Court in Burch
concluded that: -

In view of the fact that it is obvious that the purpose of all these separation of
powers provisions of Federal and State Constitutions is to rid each of the separate
departments of government from any control or influence by either of the other
departments, and that this object can be obtained only if § 1 of Art. 3 of the Indiana
Constitution is read exactly as it is written, we are constrained to follow the New
York and Louisiana cases above cited. If persons charged with official duties in
one department may be employed to perform duties, official .or otherwise, in
another department the door is opened to influence and control by the employing
department. We also think that these two cases are logical in holding that an
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employee of an officer, even though he be performixig a duty not involving the
exercise of sovereignty, may be and is, executing one of the functions of that public
office, and this applies to the cases before us.

. 80N.E.2d at 302.

The reasoning of the Indiana Supreme Court was followed by the Oregon Supreme Couit
in Monaghan v. School Dist. No. 1, 315 P.2d 797 (Or. 1957), superseded by Or. Const. art, XV,
§ 8. In that case, the court was asked “to determine whether or not [a state legislator, Mr.
Monaghan,] is eligible for employment as a teacher in the public schools of this state while he
holds a pesitionr as 2 member of the [state] House of Representatives.” Id. at 799. At that time,
the separation=of-powers provision in the Oregon Constitution provided that “no person
charged With official duties under one of these departments, shall exercise any of the functions
of another[.]” 1d. at 800, Mr. Monaghan argued that the term “official duties” was
synonymous with the term “functions,” and that therefore the separation-of-powers provision
applied only to a person holding a public office in more than one departient of state
government-and not to a person merely occupying a position of public employmient. Id. at 801.
The court flatly rejected this argument:

It is riot difficult to define the word “official duties.” As a general rule, and as
we think the phrase is used in the section of the constitution, they are the duties or
obligations imposed by law ori a public officer. 67 C.J.S. Officers § 110, p. 396; 28
C.1.S. Duty, p. 597. There can be no doubt that Mi. Monaghan, as a legislator, is
“charged with official duties.” But the exercise of the “functions™ of a department
of government gives to the word “functions” a broader sweep and more
comprehensive meaning than “official duties.” It contemplates a wider range of the
exercise of functions including and beyond those which may be comprehended in
the “official duties” of any one officer.

Tt may appear to some as a construction of extreme precaution, but we think that
it expresses the considered judgment and deliberation of the Oregon Convention to
give greater force to the concepts of separation by thus barring any official in one
department of government of the opportunity to serve any other departiment, even
as an employee. Thus, to use the language of O'Donoghue v. United Statés, supra
[289 U.S. 516}, in a sense, his role as a teacher subjugates the department of his
employment to the possibility of being “controlled by, or subjected, directly or
indirectly, to the coercive influence of” the other department wherein he has
official duties and vice versa. (Emphasis supplied.) In the Burch case, supra [80
N.E.2d 294, 302}, when considering the word “functions” in its similar setting in
the Indiana Constitution, the court observed that the term “functions” denctes a
broader field of activities than the word “power.”

¥ ¥ *

AA000203



Director Erdoes
August 8,2020
Page 21

Our conclusion is that the word “functions” embodies a definite hleaning with
no contradiction of the phrase “official duties,” that is, he who exercises the
functions of another department of government may be either an official or an
employee.

Id. at 802-04. Although acknowledging that a public school teacher was not a public officer, -
the court concluded, nevertheless, that a public school teacher was a public employee who was
exercising one of the functions of the executive départment of state govérnment. Id. at 804-06.
Therefore, the court held that Mr. Monaghan could not be employed as-a public schook teacher
while he held a position as a member of the state legislature. Id.; see also Jenkins, 589 P.2d at
77377 (Ellett, C.J., concurring and dissenting in a memorandum per curiam opinjon and
arguing that Utah’s separation-of-powers provision would prohibit a legislator from also being
a public school teacher).

After the decision in Monaghan, the Oregon Constitution was amended to permit
legislators to be employed by the State Board of Higher Education or to be a member of any
school board or an employee thereof. In_re Sawyer, 594 P.2d 805, 808 & n.7 (Or. 1979).
However, the amendment did not apply to other branches of state government. Id. In Sawyer,
the Oregon Supreme Court was asked whether the state’s separation-of-powers provision
prohibited a judge from being regularly employed as a par-time professor at a state-funded
college. The court answered in the affirmative, stating that:

It is true - that Judge Sawyer is not a full-time teacher. In our opinion, however, a
part-time teacher regularly employed for compensation by a state-funded college to
perform the duties of a teacher also performs “functions” of the executive
departnient of government within the meaning of Article III, § 1, as construed by
this court in Monaghan. :

Id. at 809. The court noted, however, that “[w]e do not undertake to decide in this case whether
the same result would necessarily follow in the event that a judge should eccasionally, but not
reguilarly, lecture at a stafe-funded college, but without other responsibilities as a teacher.” Id.
at 809 n.8.

Firally, in State ex rel. Spire v. Conway, 472 N.W.2d 403 (Neb. 1991), the Atterney
General brought an action claiming that the separation-of-powers provision of the Nebraska
Constitution prohibited a person from occupying a positien as an assistant professor at a state-
funded college while simultaneously sefving as a member of the state legislature. At the time,
Nebraska’s separation-of-powers provision provided that “no person or collection of persons
being one of these departments, shall exercise any power properly belonging to either of the
others.” Id. at 404. ‘

Unlike most other courts, the Nebraska Supreme Court determined that, under certain

circumstances, an assistant professor at a public college could be considered to be holding a
public office. Id. at 406-07. However, despite this determination, the court found that the
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‘public officer-public employee distinction was not “determinative of the [sepa,rgtion—of;powc,rs]
issu¢ now under consideration, for article II does not speak in terms of officers or employees; it
speaks of persons ‘being one of’ the branches of government.” Id. at 408. Rather, the court
found that “[t]he unusual expression ‘being one of these departments’ is not clear; accordingly,
construction is necessary. One thing that is clear, however, is that ‘being one of these
departments’ is not intended to be synonymeous with ‘exercising any power of’ abranch.” Id. at
409.

After considering the text-and history of the Nebraska Constitution, the court determined
that the provision should be construed to read, “no person or collection of persons being [a
member of] one .of these departments.” Id. at 412. Based on this constructios, the court held
that the separation-of-powers provision “‘prohibits one who exercises the power of one bratich--
that is, an officer in the broader sense of the word—from being a member—that is, either an
officer or employee--of another branch.” Id. The court then applied this construction to
conclude that an assistant professor at a state college is a member of the executive branch and
that a législator, therefore, could not occupy such a position during his term in the legislature.
Id.at 414-16. Specifically, the court held that:

Although we have neither been directed to nor found any case explicitly stating that
the state colleges are part of the executive branch, there are but three branches, and
the state colleges clearly are not part of the judicial or legislative branches.

& % %

The Board of Regents of the University of Nebraska performs a function for the
university which is identical to that of the Board of Trustees. of the Nebraska State
Colleges. While the Board of Regents is an “independent body charged with the
power and responsibility to manage and operate the University,” it is, nevertheless,
an administrative or executive agency of the state. As the regents are part of the
executive branch, so, too, are the trustees. '

Sinee the Board of Trustees, which governs the state colleges, is part of the
executive branch, those who work for those colleges likewise are members of that
branch. Respondent, as an assistant professor at the college, is thus a member of
the executive branch within the meaning of article II.

* ¥k ¥

Respondent is therefore a member of one branch of government, the executive,
exercising the powers of another, the legislative, and, as a consequence, is in
violation of article II of the state Constitution.

Id. at 414-15 (citations omitted).

If the Nevada Supreme Court were to follow the reasoning of the courts. of Indiana;
Oregon and Nebraska, rather than the reasoning of the courts of Montana, New Mexico and
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Colorado, a state executive branch employee could not, pursuant to Nevada’s separatioﬁaof—' '
powers provision, serve as a member of the Legislature. Although we cannot determine with
any reasonable degree of certainty whether the Nevada Supreme Court would adopt those
holdings, we do believe that the decisions of those courts are net consisterit with the text and
structure of the Nevada Constitution. In particular, while we agree with the courts of Indiana
and Oregon that the term “functions” is distinct in meaning from other terms such as “powers”
or “duties,” we do not believe that the meaning ascribed to the term “functions” in Burch and
Monaghan is consistent with the structure and organization of Nevada’s government. ’

Thus, despite the holdings of the courts of Indiana, Oregon and Nebraska, it is the
opinion of LCB Legal that Nevada’s separation-of-powers provision does not prohibit
legislators from holding.positions of public employment with the state executive branch or with
local governments. Obviously, we cannot say with any certainty whether the Nevada Supréme
Court would agree with our opinion. However, as we explain next, we do believe that our
. opiion is supported by the text and structure of the Nevada Constitution and by the concept of
the “citizen-législator,” which is a concept that is the comnerstone of an effective, responsive
anid qualified part-time legislative body.

IV. Interpretation of Nevada’s separation-of-powers provision with regard to state
executive branch employees.

It is a fundamental rule of constitutional construction that the Nevada Constitution must
be interpreted in its entirety and that each part of the Constitution must be given effect. State
ex rel. Herr v. Laxalt, 84 Nev. 382, 386 (1968). Therefore, the separation-of-powers provision
in the Nevada Constitution cannot be read in isolation, but rather must be construed in
accordance with the Nevada Constitution as'a whole. Thiss, the imeaning of the phrases “no
persons charged with the exercise of powers properly belonging to one of thes¢ departments”
and “shall exercise, any functions, appertaining to either of the others” cannot be based on a
bare reading of the separation-of-powers provision alone. Rather, these phrases must be read in
light of the othet parts of the Nevada Constitution which specifically enumerate the persons
who are to be charged with exercising the powers and functions of state government. As stated
by the Nevada Supreme Court:

[Article 3, Section 1] divides the state government into three great departments, and
directs that “no person charged with the exercise of powers properly belenging to
one of these departments shall exercise any functiens appertaining to either of the
others, except in the cases herein expressly directed of permitted.” As will be
noticed, it is the state government as created by the constitution ‘which is divided
into -depaitinents. These departments are each charged by other parts of the
constitution with certain duties and functions, and it is to these that the prohibition
just quoted refers. :

Sawyer v. Dooley, 21 Nev. 390, 396 (1893) (emphasis added). '
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According to the Nevada Supreme Court, the prohibition in Article 3, Section 1 applies
only to persons who are cliarged by other parts of the Nevada Constitationi with exercising
powers or duties belonging to one of the three departments of state government, Iii other
words,. for the purposes of the separation-of-powers provision, the officers who are prohibited -
from exercising functions appertaining to another department of state government are limited to
those officers in the legislative, executive and judicial departments who are expressly given
powers and duties under the Nevada Constitution.

. This construction of the separation-of-powers provision in the Nevada Constitution is
consistent with the Utah Supreme Court’s construction of an identical separation-of-powers
provision in section 1 of article V the Utah Constitution. As to that provision, the Utah
Supreme Court has held: : '

[T]he prohibition of section 1, is directed to a “person” charged with the exercise of
powers properly belonging to the “executive department.” The Constitution further
specifies in Article VII, Section 1, the persons of whom the Executive Department
shall consist. Thus it is the “persons” specified in Article VII, Sectioni 1, who are
charged with the exercise of powers belonging to the Executive Department, who
are prohibited from exercising any functions appertaining to the legislative and
judicial departments.

State _v'. Gallion, 572 P.2d 683, 687 (Utah 1977); accord Robinson v. State, 20 P.3d 396, 399-
400 (Utah 2001). '

Consequently, a constitutional officer is an officer of the legislative, executive or judicial
department who is “charged with the exercise of powers properly belonging to oné of these
départinents.” Nev. Const. art. 3, § 1; see also People v. Provines, 34 Cal. 520 (1868). No
other person may exercise the powers given to a constitutional officer by the Nevada
Constitution. As a result, when thé Nevada Constitution grants powers to a particular
constitutional officer, “their exercise and-discharge by any other officer or depariment are
forbidden by a necessary and unavoidable implication. Every positive delegation of power to
one officer or department implies a negation of its exércise by any other officer, department, or
person,” King v. Bd. of Regents, 65 Nev. 533, 556 (1948) (quoting State ex rel. Crawford.v.
Hastings, 10 Wis. 525, 531 (1860)). Thus, the constitutiosial powers of each department may
be exercised enly by the constitutional officers from that department to whom the powers have
beén assigned.

Even though it is only the constitutional officers of each department who may exercise
the constitutional powers given to that department, the Framers realized that each department
" would also be charged with the exercise of certain nonconstitutional functions. Accordingly,
the Framers provided for the creation by statute of nonconstitutional officers who could be
charged by the Legislature with the exercise of nonconstitutional functions. See Nev. Const.
art. 15, §§ 2, 3, 10 and 11. As observed by the Nevada Supreme Court:
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[T]he framers of the constitution decided for themselves that the officers. named [in
the constitution] were necessary and should be elected by the people; but they left it
to the legislature to decide as to the necessity of additional ones, whether state,
county, or township. . .. The duty of deciding as to the necessity of any office,
other than those named in the constitution, is placed upon the legislature[.] -

State ex rel. Perry v. Arrington, 18 Nev. 412, 417-18 (1884). As a result, the Nevada
Constitution recognizes two distinct types of offices, “one which is created by: the constitution
itself, and the other which is created by statute.” Douglass, 33 Nev. at 93 (quoting Péople v.
Bollam, 54 N.E. 1032, 1033 (1ll. 1899)). -

Like the framers of other state constitutions, the Framers of the Nevada Constitution
could have simply stated that a constitutional officer shall not exercise any “powers”
appertaififig to anothér department of state government. However, the Framers of the Nevada
Constitution provided that a constitutional officer shall not exercise any “functions”
appertaining to another department of state government. We believe that the Framers used the
term “functions” because they realized that, in each department of state goveriiment, the
functions of the department would be performed by constitutional officers and by
nonconstitutional officers. Thus, had the Framers used only the term “powers” in Article 3,
Section 1, the separation-of-powers provision would have been too restrictive in its meaning,
for it may have beeii construed simply to mean that a constitutional officer in one department
could not exercise the powérs entrustéd to the constitutional officers in another department. To
avoid this restrictive construction, we believe that the Framers used the term “functions” to
ensure that a constitutional officer in one department could not perform the sovereign functions
entrusted to both constitutional officers and nonconstitutional officers in anothér department.

Therefore, by using the term “functions,” we believe that the Framers intended to prohibit
a constitutional officer in one department from holding constitutional offices or
nonconstitutional offices in another departinent, because persons holding constitutional or
ponconstitutional offices in dnother department exercise the sovereign functions of state
government. Because public employees do not exercise the sovereign functions of state
government, we do not believe that the Framers intended to prohibit a censtitutional officer
from holding a position of public employment in another department of state government. Our
conclusion is based on a well-established body of case law which holds that public officers are
the only persons who exercise the sovereign functions of state government and that public
employees do not exercise such sovereign functions.

In Staté ex rel. Kendall v. Cole, 38 Nev. 215 (1915), the Nevada Supreme Court

. discussed extensively the attributés of a public office, and the court also cited numerous cases
that had been decided in other jurisdictions well before the Nevada Constitution was drafted in
1864. See Biadford v. Justices of Inferior Ct., 33 Ga. 332 (1862); Shelby v. Alcorn, 36 Miss.
273 (1858); sce also Annotation, Offices Within Constitutional .or Sgtut_orygrgvisiong\gginst
Holding Two Offices, 1917A L.R.A. 231 (1917). From these cases, the Nevada Supreme Court
concluded that the single most important characteristic of a public office is that the person who
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holds su_c_h a position is “clothed with some portion of the sovereign functions of government.”
Cole, 38 Nev. at 229 (quoting Attommey-General v. McCaughey, 43 A. 646 (R.I. 1899)). In
later cases, the court expressed a similar view: ' :

The nature of a public office as distinguished from mere employment is the subject
of a considerable body of authority, and many criteria of detefmination are
suggested by the courts. Upon one point at least the authorities uniformly appear to
concur. A public office is distinguishable from other forms of employment in that
its holder has by the sovereign been invested with some portion of the sovereign
functions of government.

State ex rel. Mathews v. Muiray, 70 Nev. 116, 120-21 (1953) (citation omitted). Simply put,
“the sovereign function of government is not delegated to a mere employee.” Eads v. City of
Boulder City, 94 Nev. 735, 737 (1978).

Thus, in each department of state government, only two types of persons are empowered
16 exercisé the soveréign functions of that department, these who hold constitutional offices
and those who hold noncenstititional offices. We believe this is how the Framers of the
Nevada Constitution understood the structure and ofganizational framework of edch department
of state government, and we believe that this is why the Framers used the word “functions” in
Article 3, Section 1—to prohibit a constitutional officer in one department of state govéfnment
from holding any other public office that was empowered, either by the constitution or statute,
to exetcise the sovereign functions of another department of state government. Because public
employees de not exercise the sovereign functions of state government, a broader construction
of the term “functions” to include public employees would not be consistent with the manner in

which the sovereign functions of government are exercised in Nevada.

Moreover, a broader construction of the term “functions” to include public employees
would run counter to “the coastituency concept of our legislature in this state, which can
aceurately ‘be described as a citizens’ legislature.” Stratton, 806 P.2d at 1093. Thus, we
believe that the Framers of the Nevada Constitution realized that “[iln a sparsely populated
state . . . it would prove difficult, if not impossible, to have a conflict-free legislature'.“ Id. In
addition, we believe that any potential conflicts of interests experienced by a legislator who is
also a public employee in ahother branch of state government are no greater than those
conflicts experienced by other members of the Legislature. As stated by J ustice Crockett of the
Utah Supreme Court:

In our democratic system, the legislature is intended to represent the people: that
is, to be thade up from the general public representing a wide spectrum of the
citizenry. It is not to be doubted that legislators from the ranks of education are
affected by the interests of that calling. But all other legislators also have interests.
No one lives in a vacuum.

Jenkins, 589 P.2d at 771 (Crockett, J., concurring).
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Finally, it is clear that the Framers intended the Nevada Legislature to be a part-time
legislative body. In particular, the Framers provided for biennidl legislative sessions in
Article 4, Section 2 of the Nevada Constitution, and they originally limited those biennial
sessions to 60 days in Article 4, Section 29. Although Article 4, Section 29 was repealed in
1958, the fact that the citizens of Nevada voted in 1998 to limit biennial sessions to 120 days is
a elear indication that the citizens of Nevada, like the Framers, want the Nevada Legislature to
be a part-time legislative body.

The economic reality of a part-time Legislature is that most legislators must continue to
be employed in other occupations on a full-time or part-time basis during their terms of
legislative service. This is as true today as it was when the Nevada Constitution was originally
adopted. Given this economic reality, it is likely that the Framers fully expected that public
employees, like other citizens, would be inembers of the Legislature, especially since some of
the: most qualified and dedicated citizens of the community often occupy positions of
government employment. As stated by Chief Justice Hastings of the Nebraska Supreme Court
in his dissent in Conway:

A sendtorial position in the Nebraska Legislature is a part-time position. .
Therefore, it is not uncommon for senators to have additional sources of income
and careers. An uncompromising interpretation of the separation of powers would
inhibit the ability of a part-time legislature to attract qualified members.

472 N.W.2d at 417 (Hastings, C.J., dissenting). Therefore, we believe that construing the term
“fiunctions” in Article 3, Section 1-to prohibit a member of the Nevada Legislature from
occupying a position of public employment would not comport with the concept of the “citizen-
legislator” that was undoubtedly envisioned by the Framers of the Nevada Constitution.

In sum, it is the opinion of LCB Legal that the separation-of-powers provision in the
Nevada Constitution only prohibits a legislator from holding a. public office in another
department of state government, because a pefson who holds a public office exercises sovereign .
functions appertaining to another department of state government. However, it is also the
opinion of LCB Legal that the separation-of-powers provision in the Nevada Constitution does
not prohibit a legislator from occupying a position of public employment in anotber department
of state government, because a person who occupies a position of public employment does not
exercise any sovereign functions appertaining to another department of state government.

Based on this construction of the separation-of-powers provision, if a legislator holds
another position in state government, the deciding issue under the Nevada Constitution is
whether the other position is a public office or a position of public employment. If the other
position is a public office, then the legislator would be prohibited by the separation-of-powers
provision fiom holding the public office. However, if the other position is merely a position of
public employment, then the legislator would not be prohibited by the separation-of-powers
provision from holding the position of public employment.
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_ As discussed previously, the Nevada Supreme Court has addressed the distinetion
between a public officer and a public employee on many occasions. See State ex rél. Kendall
v. Cole, 38 Nev. 215 (1915); State ex rel. Mathews v. Murray, 70 Nev. 116 (1953); Mullen v.
Clark.Cnty., 89 Nev. 308 (1973); Eads v. City of Boulder City, 94 Nev. 735, 737 (1978). As
recently as 2013, the court reaffirmed that “as is clear from our jurisprudence,. officers are
fundarnentally different from employees.” City of Sparks v. Sparks Mun. Ct., 129 Nev. 348,
361 (2013). In one of its inore recent cases on the issue, the couirt restated the two' funddmental.
- principles that dis_tinguis'h a public officer from a public employee. Uriv. & Ciity. Coll. Sys. v.
R Partners, .117 Nev. 195, 200-06 (2001) (holding that, for the purposes of the Open: Meeting

D

" Law, the position of community college president is not a public office).

The first findamental principle is that a public officer must serve in a position created by
law, not one created by mere administrative authority and diseretion. Id. The second
fundamental principle is that the duties of a public officer must beé fixed by law and rmwust
involve an exercise of the sovereign functions of the state, such as formulating state policy. 1d.
Both fundamental principles must be satisfied before a person is deemed a public officer. See
Mullen_v.. Clark_Cnty., 89 Nev. 308, 311 (1973). Thus, if a position is created by mere
administrative authority and discretion or if the person serving in the position is- subordinate
and responsible to higher-ranking policymakers, the person is not a public officer but is simply
a public employée. We believe that these fundamental principles are best illustrated by the
cases. of State ex rel. Mathews v. Murray, 70 Nev. 116 (1953), and Univ. & Cmty. Coll. Sys..v.
DR Partners, 117 Nev. 195 (2001).

" In Mathews, the defendant accepted the position of Director of the Drivers Licegse
Division of the Public Service Commission of Nevada. 70 Nev. at 120. The Attorney General
- brought an Gtiginal action in quo warranto in the Nevada Supreme Court to oust the defendant
from that position because when the defendant accepted his position in the executive branch he
iwas also serving as a State Senator. Id. The Attorhey Gefieral argued that the defendant acted
in violation of the separation-of-powers prbvision of the Nevada Constitution. Id.. Before the
court. could determine the constitutional issue, the court needed to have jurisdiction over the
ofigipal action in quo warranto. Id. Because an original action in quo warranto cotild lie only
if the defendant’s position in the executive branch was a public office, the issué before the
coutt was whether the position of Director of the Drivers License: Division was a public office
or a position of public employment. Id. The court held that the Director’s position was a
position of public employment, not a public office, .and thus the court dismissed the original
action for lack of jufisdiction without reaching the constitutional issue. Id. at 124.

In concluding that the Director’s position was a position of public employment, the court
" reviewed the statutes controlling the state department under which the Drivers License Division
operated. Id. at 122. Thé court found that the position of Director of the Drivers. License
Division was created by administrative authority and discretion, not by statute, and that the
position was wholly subordinate and responsible to the administrator of the department. Id. at
122-23. In this regard, the court stated:
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Nowhere in either act is any reference made to the “drivers license division™ of
~ the dcpartment or to a director thereof. Nowhere are duties imposed or authority
. granted save to the department and to its administrator. It appears clear that the

position ef director was created not by the act but by the administrator and may as
easily by him be discontinued or destroyed. It appears clear that the duties -of the
-position are fixed not by law but by the administrator and may as easily by him be
modified from time to time. No tenure attaches to the position save .as may be
fixed' from time to time by the administrator. The director, then, is wholly
subordinate and responsible to the administrator. It cannot, then, be said that that
position has been created by law; or that the duties which attach to it have been
presciibed by law; or that, subject only to the provisions of law, the holder of such
position is indépéndent in his exercise of such duties. It cannot; then, be said that
he has been invested with any portion of the sovereign functions of the
government.

Id. at 122-23.

In DR Partaers, the court was asked to determine whether the position of community
college president was a public office for the purposes of the Open Meeting Law, which is
codified in chapter 241 of NRS. Althoagh the Open Meeting Law does not define the term
“public office” or “public officer,” the court found that the definition of “public officer” in
chapter 281 of NRS was applicable because “[t]he Legislature’s statutory definition of a ‘public
officer’ incorporates the fundamental criteria we applied in Mathews and Kendall, and is in
harmony with those cases, as we subsequently confirmed in Mullen v. Clark Courity.” 117
Nev. at 201.

When the court applied the fundamental criteria from Mathews and Kendall and the
statutory definition from chapter 281 of NRS to the position of community college president,
the court concluded that the position of community college president was not a public office.
DR Partners, 117 Nev. at 202-06. In reaching this conclision, the court first found that the
frds_i_t_ion of community college president is not created by the Nevada Constitution or statute,
but is. ereated by administrative authority and discretion of the Board of Regents. Id. Second,
the court found that a community college president does not exefcise any of the sovereign
functions of the state. Id. Instead, a community college president is wholly subordinate to the
Boatd of Regents and simply implements policies made by higher-ranking state officials. Id.
As explained by the court:

The community college president holds an important position, but the sovereign
functions of higher education repose in the Board of Regents, and to a lesser degree
in the chancellor, and not at all in the community college president.

* ¥ ¥
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Because the president is wholly subordinate and responsible to the Board, and
can only implement policies established by the Board, we conclude that the
community college president does not meet the statutory requisites of a public
officer set forth in NRS 281.005(1}(b).

Id. at 205-06.

_ Based on the foregoing discussion, it is the opinion of LCB Legal that state executive
branch employees are not public officers because they do not exercise any sovereign functions
appertaining to the executive branch of state government. As a result, it is the opinion of LCB
Legal that the separation-of-powers provision does not prohibit legislators from holding
positions of public employment as state executive branch employees because persons who hold
such positions of public employment do not exercise any sovereign functions appertaining to
the state executive branch.

V. Interpretation of Nevada’s separation-of-powers provision with regard to local
government employees.

Nevada’s séparation-of-powers provision provides that “[tJhe powers of the Government
of the State of Nevada shall be divided into three separate departments,—the Legislative,—the
Executive and the Judicial.” Nev. Const. art. 3, § 1 (emipliasis added). By using the term
“State” in the separation-of-powers provision, the Framers of the Nevada Constitution
expressed a clear intent to have the provision apply only to the three departments Of state
goveinmeént. As explained by the Ohio Supreme Court:

[IIn general at Jeast, when the constitution speaks of the “State,” the whole State, in
her political capacity, and not her subdivisions, is intended. That such is the.
natural import of the language used, no one denies. That such must be its
construction, to make the constitution consistent with itself, and sénsible, is very
apparent.

Cass v, Dillon, 2 Ohio St. 607, 616 (1853) (cmphasi_s added).

The Nevada Supréme Court has recently stated that “the language of the separation-of-
powers provision in the Constitution does not extend any protection to political subdivisions.”
City of Fernley v. State Dep’t of Tax’n, 132 Nev. 32, 43 n.6 (2016). This determination is
consistent with prior cases in which the court has recognized that political subdivisions are not
part of one of the three departments of state government. See Univ. & Cmty. Coll. Sys. v. DR
Partners. 117 Nev. 195, 203-04 (2001) (“Neither state-owred instititions, nor state
departments, nor publi¢ corporations are synonymous with political subdivisions of the state.”);
Nunez v. City of N. Las Vegas, 116 Nev. 535, 540 (2000) (“Although municipal courts are
created by the législature pursuant to authority vested in that body by the, Nevada Constitution,
these courts are separate branches of their respective city governments. ... . [T]hey arte not state
governmental entities.”); City of Sparks v. Sparks Mun. Ct., 129 Nev. 348, 362 n.5 (2013)
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(“While municipal courts are included within the state constitutional judicial system, they are
. nonetheless primarily city entities, rather than an extension of the state.”).

Because political subdivisions are not part of one.of the three departments of state
government, their local officers genetally are not considered to be state officers who are subject
to the separation-of-powers provision. See State ex rel. Mason v. Bd. of Cnty. Comm’ss, 7
Nev. 392, 396-97 (1872) (noting that the exercise of certain powers by a board of county
commissioners was not limited by the doctrine of separation of powers); Lane v. Second Jud.
Dist. Ct., 104 Nev. 427, 437 (1988) (noting that the doetrine of separation of powers' was not
applicable to the exercise of certain powers by a county’s district attorney because he was not a
state constitutional officer).

Furthermore, as discussed previously, the Nevada Constitution was modeled on the
California Constitution of 1849. State ex rel. Harvey v. Second Jud. Dist. Ct., 117 Nev. 754,
761 (2001). Because the provisions of the Nevada Constitution were taken from the California
Constitution of 1849, those provisions “may be lawfully presumed to have been taken with the
judicial intéfpretation attached.” Mason, 7 Nev. at 397. '

In construing the separation-of-powers provision in the California Constitution of 1849,
the California Supreme Court held that the separation-of-powefs provision did not apply to
local governments and their officers and employees. People ex rel. Att’y Gen. v. Provines, 34
Cal. 520, 523-40 (1868). In Provines, the court stated that “[w]e understand the Constitution to
have been formed for the purpose of establishing a State Government; and we here use the term
‘State Government’ in contradistinction to local, or to county or municipal governments.” Id.
at 532. After examining the history and purpose of the separation-of-powers provision, the
court concluded that “the Third Article of the Constitution means that the powers. of the State
Government, not the local governments thereafter to be created by the Legislature, shall be
divided into three departments.” Id. at 534. Thus, the court held that the separation-of-powers
provision had no application to the functions performed by a persor at the local governmental
level. 1d. at 523-40.

In later cases, the California Supreme Court reaffirmed that under California law, “it is
settled thiat the separation of powers provision of the constitution, art. 3, § 1, does not apply to
local goveminients as distinguished fiom departments of the state government.” Mariposa
County v. Merced Irtig. Dist,, 196 P.2d 920, 926 (Cal. 1948). This interpretation of the
separation-of-powers. doctrine is followed by a majority of other jurisdictions. See. e.g.,
Poynter v. Walling, 177 A.2d 641, 645 (Del. Super. Ct. 1962); La Guardia v, Smith, 41 N.E.2d
153, 156 (N.Y. 1942); 16 C.J.S. Constitutional Law § 112, at 377 (1984).

Consequently, it is well settled that “a local government unit, though established under
state law, funded by the state, and ultimately under state control, with jurisdiction over only a
- Yimited area, is not a ‘State.”” United States ex rel. Norton Sound Health Corp. v. Bering Strait
Sch. Dist.. 138 F.3d 1281, 1284 (9th Cir. 1998). Furthermore, “a local government with
authority over a limited area, is a different type of government unit than a state-wide agency
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that is part of the organized government of the state itself.” Wash. State Dep’t of Transp. v.
Wash. Natural Gas Co., 59 F.3d 793, 800 n.5 (9th Cir. 1995). Thus, “[wlhile local subdivisions
and boards created by the state may have some connection with one of the departments of the
state povernment as defined by the Constitution, they are not ‘departments of state government’
within the intent and meaning of the [law].” State v. Coulon, 3 So. 2d 241, 243 (La. 1941). In
the face of these basic rules of law, courts have consistently found that cities, counties, school
districts and other local governmental entities are net included within one of the three
departments of state government. See, e.g., Dermott Special Sch. Dist. v. Johnson, 32 5.W.3d
477, 480-81 (Ark. 2000); Dunbar Elec. Supply, Inc. v. Sch. Bd., 690 So. 2d 1339, 1340 (Fla.
Dist. Ct. App. 1997); Stokes v. Harrison, 115 So. 2d 373, 377-79 (La. 1959); Coulon, 3 So. 2d
at 243.

Likewise, in the context of the Eleventh Amendment, federal courts interpreting Nevada
law have consistently found that cities, counties, school districts and -other local governmental
entities in this state are not included within one of the thrée departments of staté governinent
and that these local political subdivisions are not entitled to Nevada’s sovereign immunity in
federal court. See, e.g., Lincoln County v. Luning, 133 U.S. 529, 530 (1890); Eason v. Clark
Cnty. Sch. Dist., 303 F.3d'1137, 1144 (9th Cir. 2002); Herrera v. Russo, 106 F. Supp. 2d 1057,
1062 (D. Nev. 2000). These federal cases are important because when a federal court
determines Whethér 4 pelitical subdivision js part of state government for the purposes of the
Eleventh Amendnient, the federal court makes its détermination based on state law. See Mt.
Healthy City Sch. Dist. Bd. of Educ. v, Doyle, 429 U.S. 274, 280-81 (1977); Austin v. State
Indus._ Ins. Sys., 939 F.2d 676, 678-79 (9th Cir, 1991).

After examining state law in Nevada, federal courts have found that the Nevada Gaming
Control Board, the Nevada Gaming Commission, the Nevada State Industrial Insurance
System, the Nevada Supreme Court and the Nevada Commission on Judicial Discipline are
state agencies included within one of the three depattments of state government and that these -
state agencies are entitled to Nevada’s sovereign immunity under the Eleventh Amendment.
See Carey v. Nev. Gaming Control Bd., 279 F.3d 873, 877-78 (9th Cir. 2002); Rommano V.
Bible, 169 F.3d 1182, 1185 (9th Cir. 1999); Austin, 939 F.2d at 678-79; O’ Connor v. State, 686
F.2d 749, 750 (9th Cir. 1982); Salman v. Nev. Comm’n on Jud. Discipline, 104 F. Supp. 2d
1262, 1267 (D. Nev. 2000). In contrast, after examining state law in Nevada, federal -courts
liave found that cities, counties and school districts in Nevada are not included within one of
the three departments of state government and that these local political subdivisions are not
entitled to Nevada’s sovereign immunity under the Eleventh Amendment. See Lincoln County,
133 U.S. at 530; Eason, 303 F.3d at 1144; Herrera, 106 F. Supp. 2d at 1062. Thus, as viewed
by federal courts that have-interpreted Nevada law, local political subdivisions in this state are
not included within one of the three departments of state government.

Accordingly, because local political subdivisions in this state are not included within one
of the three departments of state government, their officers and employees also are not part of
oné of the three departments of state government. Therefore, legislators who hold positions of -
public employment with local governments do not hold such positions within one of the three
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departments of state government. Consequently, given that the separation-of-powers provision
applies only to the three departments of state government, it is the opinion of LCB Legal that
the separation-of-powers provision does not prohibit legislators from holding positions of

- public employment with local governments because local governments are not part of one of the
three departments of state government.

Fiirtherinore, as discussed previously, it is the opinion of LCB Legal that the separation-
of-powers provision prohibits legislators from holding only public offices, not positions of
public employment. Thus, even assuming that. the separation-of-powets provision applied to
local governments, it is the opinion of LCB Legal that the separation-of-powers provision still
would not prohibit legislators from holding positions of public employment with local
governments because persons who hold such positions of public employment do not exercise
any sovereign furictions of state govemiment.

CONCLUSION

It is the opinion of LCB Legal that the separation-of-powers provision does not prohibit
legislators from holding positiois of public employment with the state executive branch
because persons who hold such positions of public eriployment do not exercise any sovereign
functions appertaining to the state executive branch. By contrast, it is the opinion of LCB
Legal that the separation-of-powers provision prohibits. legislators from holding only public
offices in the state executive branch because persons who hold such public offices exercise
sovereign functions appertaining to the state executive branch. Finally, it is the opinion of LCB
Legal that the separation-of-powers provision does not prohibit legislators from holding
positions of public employment with local governments because the separation-of-powers
provision applies.only to the three departments of state govérnment, and local governments and
their officers and employees are not part of one of the three departments of state government.

If you have -any further questions regarding this inatter, please do not hesitate to contact
this office. '

Sincerely,

Kevin C. Powers
General Counsel

KCP:dim

' Ref No. 200807100628

File No, OP_Erdoes200807221145
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Electronically Filed
9/25/2020 11:50 AM
Steven D. Grierson

CLERK OF THE COU,
P b

CRAIG A. MUELLER, ESQ.

Nevada Bar No. 4703

CRAIG A. MUELLER & ASSOCIATES
723 S. Seventh St.

Las Vegas, NV 89101

Office (702) 382.1200

Fax (702) 940.1235
receptionist@craigmuellerlaw.com
Attorney For Appellant

DISTRICT COURT
CLARK COUNTY, NEVADA

MATTHEW HANEY MOLEN, )

Appellant, )) CASE NO:  C-20-348754-A
VS. )) DEPT NO: I
THE STATE OF NEVADA, %

Respondent. ;

APPELLANT’S REPLY TO RESPONDENT’S SUPPLEMENTAL RESPONSE TO
APPELLANT’S OPENING BRIEF REGARDING SEPARATION OF POWERS ISSUES

COMES NOW, Appellant Matthew Haney Molen, by and through his attorney Craig
Mueller, Esqg., and hereby submits the following as and for his Reply to Respondent’s
Supplemental Response To Appellant’s Opening Brief Regarding Separation Of Powers Issues:

A. Deputy District Attorney Scheibel’s Prosecution Of This Case
Violates The Separation Of Powers Doctrine.

The Nevada Constitution states in relevant part:
ARTICLE. 3. - Distribution of Powers.

Section 1. Three separate departments; separation of powers; legislative
review of administrative regulations.
1. The powers of the Government of the State of Nevada shall be
divided into three separate departments, the Legislative, the Executive
and the Judicial; and no persons charged with the exercise of powers

AA000217]
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properly belonging to one of these departments shall exercise any functions,

appertaining to either of the others, except in the cases expressly directed

or permitted in this constitution.
Deputy District Attorney Scheibel serves on the Nevada State Legislature. She is also employed
as a prosecutor by the Clark County District Attorney’s Office. Her active involvement trying
criminal cases would appear to clearly violate the express terms of Nev. Const. Art. 3 Sec. 1(1):
“...no persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any functions, appertaining to either of the others....”

In Heller v. Legislature of Nevada, 120 Nev. 456, 93 P.3d 746 (2004), the Nevada
Supreme Court ruled that the Secretary of State does not have standing to sue the Legislature to
remove executive branch employees from serving on the Legislature because doing so violates
the separation of powers doctrine. The Supreme Court held that Secretary Of State Dean Heller
did not state an actionable “claim or controversy”. Id. at 463. The Supreme Court further held
that since there were no executive branch employees actually seated in the Legislature, the matter
was not ripe for review. Id.

By contrast, Appellant was actually aggrieved by the fact that he was convicted after a
bench trial that should never have happened. Deputy DA Scheible may not prosecute individuals,
for violating statutes she may have had input in writing or amending as that would clearly cross
the separation-of-powers line. Because of that the trial was a nullity. Unlike Secretary of
State Heller, Appellant is not requesting a sweeping ruling altering the way the Legislature
polices its members. 1d. Appellant singles out a specific prosecutor who also serves in the
Assembly who violated the separation of powers doctrine when she prosecuted his case.

The language of the Nevada Constitution is clear and unambiguous: “...no persons

charged with the exercise of powers properly belonging to one of these departments shall
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exercise any functions, appertaining to either of the others, except in the cases expressly directed
or permitted in this constitution.”

Respondent provides a copy of the Legislative Counsel Bureau’s opinion letter dated
August 8, 2020. The LCB’s opinion is “...that the separation-of-powers provision of the Nevada
Constitution only prohibits a legislator from holding a public office in another department of
state government, because a person who holds a public office exercises sovereign functions
appertaining to another department of state government.” Respondent’s Ex. 1, p. 27. The LCB
opines “...that the separation-of-powers provision of the Nevada Constitution does not prohibit a
legislator from occupying a position of public employment in another department of state
government, because a person who occupies a position of public employment does not exercise
any sovereign functions appertaining to another department of state government.” 1d. Put
succinctly, Clark County District Attorney Steve Wolfson, as an elected official, is prohibited
from serving as a legislator but Deputy District Attorney Melanie Scheibel, as an employee of
the Clark County District Attorney’s Office, is not.

This opinion, and its distinction between public office and public employment, may or
may not eventually prove to be correct. As the LCB points out: “Since the Heller case in 2004,
neither the Nevada Supreme Court nor the Nevada Court of Appeals has addressed or decided
the merits of such a separation-of-powers challenge in a reported case.” Respondent’s Ex.1, p. 2.
What is the current state of the law is that the plain language of Nevada Constitution, Article 3,

Section 1(1) does not make any distinction between public office and public employment. It

does, however, prohibit an individual from working in the legislative and executive branches of

government simultaneously.
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B. The Call To Legislative Action.

The framers of the Nevada Constitution carved out an exception to what is a prima facie
prohibition on working as a member of the legislative and executive branches of state
government simultaneously. That exception is found in the last phrase of Article 3, Section 1(1):
“...except in the cases expressly directed or permitted in this constitution.” The plain language
of Article 3, Section 1(1) states that the legislature may permit an individual to work for two
branches of government if it either: 1) amends the constitution, or 2) passes legislation enabling
an individual to work for two branches of government simultaneously. This interpretation is
harmonious with the Nevada Supreme Court’s reasoning in Heller that Article 4, Section 6 of the
Nevada Constitution «...expressly reserves to the Senate and Assembly the rights to extend, with
and withdraw membership status.” Id. at 466, 93 P.3d at 753. Until the Senate and Assembly
authorize dual service, the practice is expressly prohibited by Article 3, Section 1(1). Ironically
Assemblywoman Scheible could not introduce, sponsor or vote on such legislation because doing
so would not only violate the separation-of-powers doctrine, but would present an actual conflict
of interest between Assemblywoman Scheible and Deputy District Attorney Scheible!
Respectfully SUBMITTED this 25" day of September, 2020.

/s/ Craig A. Mueller
CRAIG A. MUELLER, ESQ.
Nevada Bar No. 4703
CRAIG A. MUELLER & ASSOCIATES, INC
723 S. Seventh St.
Las Vegas, NV 89101
Office (702) 382.1200
Fax (702) 940.1235

receptionist@craigmuellerlaw.com
Attorney For Appellant
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CERTIFICATE OF ELECTRONIC SERVICE

| certify that a copy of Appellant’s Reply To Respondent’s Supplemental Response

To Appellant’s Opening Brief Regarding Separation Of Powers Issues was served through the

court clerk’s Odyssey Efile/Eservice network on September 25, 2020, to:

ALEXANDER CHEN
Chief Deputy District Attorney
Clark County District Attorney’s Office

BY: _/s/Rosa Ramos
Office Manager
Craig A. Mueller & Associates
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C-20-348754-A

DISTRICT COURT
CLARK COUNTY, NEVADA

Criminal Appeal COURT MINUTES November 09, 2020

C-20-348754-A Matthew Haney Molen, Appellant(s)
Vs
Nevada State of, Respondent(s)

November 09,2020 12:16 PM Minute Order

HEARD BY: Scotti, Richard F. COURTROOM: No Location
COURT CLERK: Kathryn Hansen-McDowell

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Court GRANTS Appellant s Motion to Reconsider, based on the violation of Appellant s
Constitutional rights to procedural due process, as explained below.

Appellant Matthew Molen was deprived of his Constitutional rights of procedural due process
because his prosecutor, Deputy District Attorney Scheible, also served as a Legislator at the time of
the trial, in violation of the Separation of Powers doctrine which doctrine exists as a fundamental
feature of American government, and as a express clause in the Nevada Constitution. Nev. Const.
Art. 3, Sec. 1. An individual may not serve simultaneously as the law-maker and the law-enforcer of
the laws of the State of Nevada.

The plain and unambiguous language of the Nevada Constitution is that:

The powers of the Government of the State of Nevada shall be divided into three separate
departments, - the Legislative, - the Executive and the Judiciary; and no persons charged with the
exercise of powers properly belonging to one of these departments shall exercise any functions,
appertaining to either of the others, except in the cases expressly directed or permitted in this
Constitution.

Nev. Const. Art 3, sec. 1. This is commonly known as the Separation of Powers clause.

It is undisputed that Prosecutor Scheible was a person charged with the exercise of powers within the
legislative branch of government at the time of the trial. Further, there is no reasonable dispute that,
as prosecutor, she was charged with the exercise of powers within the executive branch. The

PRINT DATE:  11/10/2020 Page1of 3 Minutes Date: ~ November 09, 2020
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enforcement of the laws of the State of Nevada are powers that fall within the executive branch of the
government of the State of Nevada. See Nev. Const. Art. 5, sec. 7. Prosecutor Scheible was enforcing
the laws of the State of Nevada, and representing the State of Nevada, and thus was exercising the
powers delegated to her within the executive branch. It is not mere coincidence that District
Attorneys are frequently referred to as the State or the government.

Deputy District Attorney Scheible did not have the legal authority to prosecute Appellant, thus the
trial was a nullity.

The Separation of Powers doctrine historically exists to protect one branch of government from
encroaching upon the authority of another. But more than that, it exists to safeguard the people
against tyranny the tyranny that arises where all authority is vested into one autocrat a person who
writes the law, enforces the law, and punishes for violations of the law.

Our Founding Fathers understood that consolidated power was the genesis of despotism. A
dispersion of power, they understood, was the best safeguard of liberty. As explained by James
Madison, The accumulation of all powers, legislative, executive and judiciary, in the same hands,
whether of one, a few or many, and whether hereditary, self-appointed or elective, may justly be
pronounced the very definition of tyranny. Federalist No. 47 (3rd para.).

One who serves in the legislative branch in making the law must not and cannot simultaneously
serve in the executive branch as a prosecutor of the State laws. This Court finds that it is a violation
of procedural due process of nearly the highest order for a person to be tried and convicted by a
public official who in charge of both writing and enforcing the law.

The authorities cited by the State are very clearly wrong and distinguishable.

In 2004 Attorney General Brian Sandoval issued an opinion that local executive branch employees are
not prohibited from serving in the legislature. But that opinion did not specifically consider that a
Deputy District Attorney enforcing the laws of the State of Nevada, and representing the State of
Nevada, is actually exercising powers belonging to the State executive branch.

In August 8, 2020 the Legislative Counsel Bureau issued an opinion that local governments and their
officers and employees are not part of one of the three departments of state government. But, like
the AG Opinion mentioned above, that opinion did not specifically consider that a Deputy District
Attorney enforcing the laws of the State of Nevada, and representing the State of Nevada, is actually
exercising powers belonging to the State executive branch.

The States reliance on Lane v. District Court, 760 P.2d 1245 (Nev. 1988) is misplaced. The issue in
Lane was whether the Judiciary was improperly interfering with the functions of the Executive
Branch. The Nevada Supreme Court did not squarely reach the issue whether the due process rights
of a criminal defendant were violated when prosecuted by an Assistant District Attorney who also
served in the Legislature. Here, this Court is not directing the Office of the District Attorney to do or
not to do anything; rather, this Court is protecting the rights of the accused.

The State attempts to draw a distinction between a public officer and a mere public employee. As
to the former, the State acknowledges that the Separation of Powers Doctrine does apply to a person
holding an Office established by the Constitution. But the State invents out of thin air the notion that
the Doctrine does not apply to an employee who carries out executive functions. The States
purported authority, State ex rel. Mathews v. Murray, 70 Nev. 116 (1953) does not stand for its
proposition. Mathews merely held that a petition for Writ of Quo Warranto could not be used to
remove a public employee, only a public officer. While there might be a meaningful distinction
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between a public employee and public officer in some situations, it is not evidence in the words of the
Nevada Separation of Powers doctrine.

The State wrongly relies on Heller v. Legislature of the State of Nevada, 120 Nev. 456 (2008) which
held that the judiciary could not determine whether a legislator must be removed for violating the
Separation of Powers doctrine where the legislator also served in the Executive Branch. That case
was based on lack of standing, rather than the merits. Further, this is not a case of the Judiciary
determining the qualifications to be a member of the Legislature, or to work for the District Attorneys
office. Rather this case involves the due process rights of an accused; and, in this case, those rights
were violated.

The Appellant was deprived of his constitutional rights to procedural due process even if the Nevada
Separation of Powers clause as written does not apply to any persons employed by local
governments. The Separation of Powers doctrine is such a clear, vital, and well-recognized aspect of
the American system of government, existing long before the adoption of the Nevada Constitution.
This Court finds that it is fundamental to American jurisprudence that a criminal defendant shall not
be prosecuted by a person who is simultaneously the law-maker and the law-enforcer of the laws of
the State of Nevada.

The Court finds that Appellant did not waive his right on appeal to raise the issue of separation of
powers. Raising it in the Motion for Reconsideration is the same as raising it in the original appeal
brief as the initial appeal is still pending.

Accordingly, the Court GRANTS the Appeal, REVERSES the conviction, and ORDERS the Bond, if
any, returned to Appellant.

Appellant shall prepare the Order, consistent herewith, correcting for any scrivener error, and adding
appropriate context and authorities. Further, Appellant shall submit the Order, pursuant to the
electronic submission provisions of AO 20-17.

CLERK'S NOTE: The above minute order has been distributed to: Craig Mueller, Esq.:
cmueller@muellerhinds.com, Alexander Chen, Esq.: alexander.chen@clarkcountyda.com and Melanie
Scheible, Esq.: melanie.scheible@clarkcountyda.com. 11/10km
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Electronically Filed
11/17/2020 11:04 AM
Steven D. Grierson

CLERK OF THE COU
vor Pt B

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #010539

200 Lewis Aventue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-VS- CASE NO: C-20-348754-A

MATTHEW HANEY MOLEN, DEPT NO: 11
#8014510

Defendant.

STATE’S NOTICE OF MOTION AND MOTION FOR CLARIFICATION
AND A STAY OF THE PROCEEDINGS FOLLOWING THE FILING OF THE
ORDER
DATE OF HEARING: DECEMBER 3, 2020

TIME OF HEARING: 9:00 AM
HEARING REQUESTED

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through ALEXANDER CHEN, Chief Deputy District Attorney, and files
this Notice Of Motion And Motion For Clarification And A Stay Of The Proceedings
Following The Filing Of The Order .

. This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/

"

i

\clarkcountyda.net\crmease2\2019\1 161031201911 603C-NOTM-(MATTHA\A(jW%)LEN)-OO l.docx
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing motion on for setting before the above entitled Court, in Department
11 thereof, on Thursday, the 3rd day of December, 2020, at the hour 0f 9:00 o'clock AM, or as
soon thereafter as counsel may be heard.

DATED this |7 day of November, 2020,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

w_

ALEXANDER CEEN'
Chief Deputy District Attorney
Nevada Bar #010539

POINTS AND AUTHORITIES
A. THE STATE REQUESTS FURTHER CLARIFICATION
On November 9, 2020, this Court granted Appellant Matthew Haney Molen’s Motion

to Reconsider based upon her argument that the separation of powers clause of the Nevada
Constitution was violated when the Deputy District Attorney also held a separate role as a
part-time legislator. In the Minute Order, this Court granted the appeal, ordered that the
convictions be reversed, and ordered the bond, if any, be returned to Appellant. This Court
then directed Appellant to submit an Order consistent with the Minute Order.

In examining the Minute Order, there is no mention that this case be remanded for a
future trial. Thus, the State respectfully asks this Court for clarification on whether it is the
intent of this Court that the case be dismissed outright, or if its intention is to remand the case
to Justice Court for further proceedings.

/!
/
I
"

2
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B. PRIOR TO THE FILING OF THE ORDER, THE STATE WANTS TO ENSURE
THAT THE DISTRICT COURT MAY APPROPRIATELY DECIDE THIS
CASE
During oral argument in this matter, it was argued by Appellant that having the Deputy
District Attorney handle the case gave rise to an inference of impropriety. The State countered
by arguing that the issues raised by Appellant are not the standard for seeking removal of a
single prosecutor. In fact, the State analogized that courts in running campaigns also seek
financial contributions, but that it is presumed that judges can set aside their biases to rule
correctly on the law. The Nevada Supreme Court has mandated that any issue related to
judicial misconduct must be preserved for appellate review. Azucena v. State, 135 Nev. 269
(2019).

Rule 1.2 of the Nevada Code of Judicial Conduct (NCJC) indicates that the judiciary

shall avoid the appearance of impropriety. Whether a judge can maintain impartiality is an
objective question that relies upon undisputed facts. In re Varain, 114 Nev. 1271, 1278 (1998).
Furthermore, it is a generally accepted principle that the mere receipt of a campaign
contribution from a litigant is not in itself grounds for disqualification. NCJC Canon 3(E)(1)
(commentary (2000)) cited by City of Las Vegas Dwtn. Redevelopment Agency v. 8" Jud.
Dist. Ct., 116 Nev. 640 (2000). Although this list is not exhaustive, the Nevada Supreme Court

in deciding the appearances of impropriety have considered the amount contributed, any prior

contributions, and the timing of contributions. See Ivey v. Dist. Ct., 129 Nev. 154 (2013).

On September 14, 2020, Appellant’s counsel Craig Mueller, Esq., the principle attorney
of Craig Mueller & Associates, donated $1,500.00 to this Court’s campaign for re-election.
(Attached as “Exhibit 1). This contribution was by far the highest contribution he made to
any judicial candidate in this past election. The timing of the listed contribution was made on
the same date that the State filed its Reply to Appellant’s Motion to Reconsider. While
contributions to campaigns are extremely normal in Nevada, counsel had never made any
previous donations to this Court, and when the argument was made in court, this fact was not

raised.
3
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Based upon this newly discovered information, and because the issue came up during
oral argument, an assurance from this Court that it fairly and impartially ruled on the matter
and has avoided the appearance of impropriety based on the timing and amount of counse!’s
contribution seems appropriate. Alternatively, if upon reconsideration this Court feels that the
campaign contribution might have affected the canons to avoid the appearance of impropriety,
then it should refrain from issuing an order and seek to have the matter re-assigned prior to
the filing of the final order.

C. FOLLOWING THE FILING OF THE ORDER, THE STATE REQUESTS
THAT THIS MATTER BE STAYED TO SEEK A WRIT FROM THE NEVADA
SUPREME COURT
The State disagrees with this Court’s ultimate decision to reverse the conviction based

upon the Deputy District Att(;rney’s prosecution of this case. Given 'that this is a novel issue,
but one of widespread importance, the State wishes to seek clarification via the Nevada
Supreme Court, Pursuant to Rule 8 of the Nevada Rules of Appellate Procedure, a party must
ordinarily seek a stay with the district court prior to seeking extraordinary relief. In order for
the appellate court to have jurisdiction, a written order must first be filed. Rust v. Clark Cty.

Sch. Dist., 103 Nev. 686 (1987).

Given that this Court’s ruling may have an impact on other cases being handled by the
Deputy District Attorney, the State feels seeking extraordinary relief or clarification is
appropriate. Thus, pursuant to Rule 8(a)(1)(C), the State respectfully asks that the order be
filed and then that the order be stayed so that the State may seek a writ from the appellate
court.

DATED this 17 day of November, 2020.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

7
ALEXANDER CHEN

Chief D%)uty District Attorney
Nevada Bar #010539

4
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CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of Notice of Motion and Motion For Clarification And A

Stay Of The Proceedings Following The Filing Of The Order was made this NW' day of

November, 2020, by electronic filing to:

CRAIG MUELLER, ESQ.
Email: receptionist@craigmuellerlaw.com

cretary for the District Attorney’s Office

19FHO0521X/AC/ckb/L4
5
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Contributions Search Results

Contributor Date Amount Type Recipient Report
Craig Mueller & 9/14/2020 $1,500.00 Monetary Contribution Richard Frank Scotti 2020 CE Report 3
Associates
Craig Mueller & 8/28/2020 $500.00 Monetary Contribution Crystal Lyn Eller 2020 CE Report 3
Associates Inc
Craig Mueller 3/4/2020 $500.00 Monetary Contribution Jim Sweetin 2020 CE Report |

(Amended)
Craig Mueller 2/11/2020 $500.00 Monetary Contribution Dan Gilliam 2020 CE Report |
Craig Mueller 2/16/2020 $300.00 Monetary Contribution Annie Black-Guedry 2020 CE Report |
Craig A. Mueller, 3/4/2020 $500.00 Monetary Contribution Tegan Christine 2020 CE Report |
Attorney at Law ) Machnich
Craig Mueller and 11/7/2019 $500.00 Monetary Contribution Assembly Republican 2020 Annual CE Filing
Associates Caucus
Craig A. Mueller 5/24/2019 $300.00 Monetary Contribution Andrew Thomas 2020 Annual CE Filing
Matthews
Craig A Mueller 5/2/2018 $10,000.00 Monetary Contribution Craig A Mueller 2018 CE Report |
Craig A Mueller 5/7/2018 $20,000.00 Monetary Contribution Craig A Mueller 2018 CE Report 1
Craig A Mueller 5/11/2018 $6,000.00 Monetary Contribution Craig A Mueller 2018 CE Report 1
Craig A Mueller 5/14/2018 $14,000.00 Monetary Contribution Craig A Mueller 2018 CE Report |
Craig Mueller 11/1/2017 $100,000.00 Monetary Contribution Craig A Mueller 2018 Annual CE Filing
Craig Mueller 5/22/2016 $350.00 Monetary Contribution Bita Yeager 2016 CE Report 2
Craig Mueller 3/31/2016 $500.00 Monetary Contribution Steven M Goldstein 2016 CE Report 1
(Amended)
Craig A. Mueller 1/30/2015 $£500.00 Monetary Contribution Martin D Hastings 2015 CE Report 1
Attorney At Law
Craig Mueller 11/3/2014 $350.00 Monetary Contribution William Horne 2014 CE Report 5
Craig Mueller 8/15/2014 $500.00 Monetary Contribution Joseph Anthony Scalia 2014 CE Report 3
Craig Mueller 5/23/2014 $350.00 Monetary Contribution Steven B Wolfson 2014 CE Report 2
Craig Mueller 2/10/2013 $1,000.00 Monetary Contribution Terry Jones Zach 2013 Municipal CE
Report |
Craig Mueller 9/10/2012 $1,000.00 Monetary Contribution Kalani Hoo 2012 CE Report 3
Craig Mueller 7/19/2012 $250.00 Monetary Contribution Amy P, Chelini 2012 CE Report 3
C'raig Mueller 6/4/2012 $500.00 Monetary Contribution William D Jansen 2012 CE Report 2
Craig Mueller 2/23/2012 $250.00 Monetary Contribution Amy P. Chelini 2012 CE Report 1
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Electronically Filed
11/17/2020 11:50 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA w ﬁ,

seseskesk
Matthew Haney Molen, Appellant(s) Case No.: C-20-348754-A
Vs
Nevada State of, Respondent(s) Department 2
NOTICE OF HEARING

Please be advised that the State's Motion for Clarification and a Stay of the

Proceedings Following the Filing of the Order in the above-entitled matter is set for hearing

as follows:
Date: December 03, 2020
Time: Chambers

Location: RJC Courtroom 03B
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Imelda Murrieta
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Imelda Murrieta
Deputy Clerk of the Court

AA000231
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Electronically Filed
11/18/2020 11:01 AM

1 ORDR
2
DISTRICT COURT
3 CLARK COUNTY, NEVADA
4
MATTHEW HANEY MOLEN, Case No.: C-20-348754-A
5 Dept. No.: 11
Appellant(s),
6 Henderson JC Case No.: 19FH0521X
; VS. 19CRH000443-0000
STATE OF NEVADA, Hearing Date: October 15, 2020
8 Hearing Time: 10:00 a.m.
o Respondent(s).
10

ORDER:
11 GRANTING THE APPEAL, REVERSING CONVICTION, AND REMANDING TO

LOWER COURT
12

131 | PROCEDURAL HISTORY

14 This matter came before the Court on a Criminal Appeal from Henderson Justice
15]| Court. On June 11, 2020, Appellant filed his Notice of Appeal. A hearing was held on
16| September 17, 2020. Appellant argued that Deputy District Attorney Melanie Scheible serves
1711 on the Nevada State Legislature, in violation of the Separation of Powers Doctrine, and, thus,
18| the conviction was a nullity*. Given the gravity of Appellant’s assertions—and its potential
191 | widespread effects on others, like Scheible, who arguably hold dual governmental positions—
20| | the Court continued the hearing and allowed the parties an opportunity to provide
21| | supplemental briefing on the issue.

22 After reviewing all of the submitted papers and pleadings, and considering all of the
23| arguments and authority presented, the Court GRANTS Appellant’s Appeal, based on the

2411 violation of Appellant’s Constitutional rights to procedural due process, as explained below.
25

26

27| | * This argument was also made by Appellant Plumlee, in case C-20-346852-A (Plumlee v. State), who is
represented by the same counsel as Mr. Molen; with Deputy District Attorney Scheible similarly representing the
28| | State. Accordingly, the Court quasi-consolidated the cases, solely for the purpose of arguing the Separation of
Powers issue.

1
Richard F. Scotti

District Judge

Department Two

Las Vegas, NV 89155 Statistically closed: J. USJR - CR - Bench THAAOQQER4I (UscrT,
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DISCUSSION

Appellant Matthew Molen was deprived of his Constitutional rights of procedural due
process because his prosecutor, Deputy District Attorney Scheible, also served as a Legislator
at the time of the trial, in violation of the “Separation of Powers” doctrine — which doctrine
exists as a fundamental feature of American government, and as an express clause in the
Nevada Constitution. Nev. Const. Art 111, 81. An individual may not serve simultaneously as
the lawmaker and the law-enforcer of the laws of the State of Nevada.

The plain and unambiguous language of the Nevada Constitution is that:

The powers of the Government of the State of Nevada shall be divided
into three separate departments, - the Legislative, - the Executive and the Judicial;
and no persons charged with the exercise of powers properly belonging to one of
these departments shall exercise any functions, appertaining to either of the
others, except in the cases expressly directed or permitted in this Constitution.

Nev. Const. Art Ill, 81. This is commonly known as the “Separation of Powers”
clause.

It is undisputed that Prosecutor Scheible was a person charged with the exercise of
powers within the legislative branch of government at the time of the trial. Further, there is no
reasonable dispute that, as prosecutor, she was charged with the exercise of powers within the
executive branch. The enforcement of the laws of the State of Nevada are powers that fall
within the executive branch of the government of the State of Nevada. See Nev. Const. Art. V,
87. Prosecutor Scheible was enforcing the laws of the State of Nevada, and representing the
State of Nevada, and thus was exercising the powers delegated to her within the executive
branch.

Deputy District Attorney Scheible did not have the legal authority to prosecute
Appellant, thus the trial was a nullity.

The Separation of Powers doctrine historically exists to protect one branch of
government from encroaching upon the authority of another. However, more than that, it

exists to safeguard the people against tyranny — the tyranny that arises where all authority is

AA000233
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vested into one autocrat — a person who writes the law, enforces the law, and punishes for
violations of the law.

Our Founding Fathers understood that consolidated power was the genesis of
despotism. A dispersion of power, they understood, was the best safeguard of liberty. As
explained by James Madison, “The accumulation of all powers, legislative, executive and
judiciary, in the same hands, whether of one, a few or many, and whether hereditary, self-
appointed or elective, may justly be pronounced the very definition of tyranny.” Federalist
No. 47, 13.

One who serves in the legislative branch in making the law must not and cannot
simultaneously serve in the executive branch as a prosecutor of the State laws. This Court
finds that it is a violation of procedural due process of nearly the highest order for a person to
be tried and convicted by a public official who in charge of both writing and enforcing the
law.

The authorities cited by the State are very clearly wrong and distinguishable.

In 2004, Attorney General (AG) Brian Sandoval issued an opinion that local executive
branch employees are not prohibited from serving in the legislature. However, that opinion
did not specifically consider that a Deputy District Attorney enforcing the laws of the State of
Nevada, and representing the State of Nevada, is actually exercising powers belonging to the
State executive branch.

In August 8, 2020, the Legislative Counsel Bureau issued an opinion that “local
governments and their officers and employees are not part of one of the three departments of
state government.” However, similar to the AG Opinion mentioned above, that opinion did
not specifically consider that a Deputy District Attorney enforcing the laws of the State of
Nevada, and representing the State of Nevada, is actually exercising powers belonging to the
State executive branch.

The State’s reliance on Lane v. District Court, 760 P.2d 1245 (Nev. 1988) is

misplaced. The issue in Lane was whether the Judiciary was improperly interfering with the

functions of the executive branch. The Nevada Supreme Court did not squarely reach the issue
3
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whether the due process rights of a criminal defendant were violated when prosecuted by an
Assistant District Attorney who also served in the Legislature. Here, this Court is not directing
the Office of the District Attorney to do or not to do anything. Rather, this Court is protecting
the rights of the accused.

The State attempts to draw a distinction between a “public officer” and a “mere public
employee.” As to the former, the State acknowledges that the Separation of Powers Doctrine
does apply to a person holding an Office established by the Constitution. However, the State
invents out of thin air the notion that the Doctrine does not apply to an employee who carries

out executive functions. The State’s purported authority, State ex rel. Mathews v. Murray, 70

Nev. 116 (1953) does not stand for its proposition. Mathews merely held that a petition for
Writ of Quo Warranto could not be used to remove a “public employee,” — only a “public
officer.” While there might be a meaningful distinction between a public employee and public
officer in some situations, it is not evidence in the words of the Nevada Separation of Powers
doctrine.

The State wrongly relies on Heller v. Legislature of the State of Nevada, 120 Nev. 456

(2008) which held that the judiciary could not determine whether a legislator must be
removed for violating the “Separation of Powers” doctrine where the legislator also served in
the executive Branch. That case was based on lack of standing, rather than the merits. Further,
this is not a case of the Judiciary determining the qualifications to be a member of the
Legislature, or to work for the District Attorneys’ office. Rather this case involves the due
process rights of an accused; and, in this case, those rights were violated.

The Appellant was deprived of his constitutional rights to procedural due process even
if the Nevada Separation of Powers clause as written does not apply to any persons employed
by local governments. The “Separation of Powers” doctrine is such a clear, vital, and well-
recognized aspect of the American system of government, existing long before the adoption of

the Nevada Constitution.
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CONCLUSION

This Court finds that it is fundamental to American jurisprudence that a person who is
simultaneously the lawmaker and the law-enforcer of the laws of the State of Nevada shall not
prosecute a criminal defendant.

Accordingly, the Court hereby ORDERS, ADJUDGES, AND DECREES that
Appellant’s Appeal is GRANTED, the lower court’s conviction is REVERSED, and the
bond, if any, released to Appellant.

The Court FURTHER ORDERS that this matter be REMANDED to the lower court
for further proceedings consistent with this Order.

IT IS SO ORDERED. Dated this 18th day of November, 2020

Dated this ___ day of November, 2020. W
R =

D 8; ;@éﬁéﬁ%
CBta Con Judge
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CERTIFICATE OF SERVICE

| hereby certify that on or about the date signed, a copy of this Order was electronically

served and/or placed in the attorney’s folder maintained by the Clerk of the Court and/or

transmitted via facsimile and/or mailed, postage prepaid, by United States mail to the proper

parties as follows:

Craig A. Mueller, Esqg.
Attorney(s) for Appellant(s)

Steven B. Wolfson, Esq.

Melanie L. Scheible, Esq.
Alexander G. Chen, Esq.
District Attorney(s)

/sl Melody Howard

Melody Howard
Judicial Executive Assistant
C-20-348754-A
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Matthew Haney Molen, CASE NO: C-20-348754-A

Appellant(s
bp ) DEPT. NO. Department 2

VS

Nevada State of, Respondent(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 11/18/2020

District Attorney motions@clarkcountyda.com

Criag Mueller receptionist@craigmuellerlaw.com
Craig Mueller electronicservice@craigmuellerlaw.com
Department 11 Dept02LC@clarkcountycourts.us
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C-20-348754-A DISTRICT COURT
CLARK COUNTY, NEVADA

Criminal Appeal COURT MINUTES December 03, 2020

C-20-348754-A Matthew Haney Molen, Appellant(s)
Vs
Nevada State of, Respondent(s)

December 03, 2020 03:00 AM  State's Motion for Clarification and a Stay of the Proceedings
Following the Filing of the Order

HEARD BY: Scotti, Richard F. COURTROOM: Chambers
COURT CLERK: Garcia, Louisa

RECORDER:

REPORTER:

PARTIES PRESENT:

JOURNAL ENTRIES
The Court will issue a Minute Order resolving this matter.

Printed Date: 12/5/2020 Page 1 of 1 Minutes Date: December 03, 2020

Prepared by: Louisa Garcia
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CARLI KIERNY
DISTRICT JUDGE
DEPT. Il
LAS VEGAS, NV
89101

Electronically Filed
01/08/2021 5:33 PM

DAO

DISTRICT COURT
CLARK COUNTY, NEVADA

Matthew Haney Molen,
Appellant.
V.
CASE NO. C-20-348754-A
State of Nevada, DEPT NO. 2
Respondent.

ORDER

This MATTER having come before Judge Richard Scotti was originally set for hearing on
December 3, 2020. However, Judge Richard Scotti took the matter under advisement and issued a
minute order with his decision on December 15, 2020. Thereafter, the Respondent, the State of
Nevada, appealed Judge Richard Scotti’s decision to the Nevada Supreme Court. Subsequently,
the Nevada Supreme Court issued an Order on December 31, 2020 directing Respondent to obtain
from the District Court Judge a written order memorializing its ruling on the motion for
clarification. This written order follows. On December 15, 2020 Judge Richard Scotti made the
following findings:

Judge Scotti DENIES the State's Motion For Clarification And Stay of the Proceedings as
his decision was rendered in complete compliance with the Nevada Code of Judicial Conduct, and

without any improper bias or prejudice. The State suggests that the Judge was influenced by a
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28

CARLI KIERNY
DISTRICT JUDGE
DEPT. Il
LAS VEGAS, NV
89101

campaign contribution from attorney Craig Mueller. The State is clearly wrong for several
reasons. First, the amount of the Mueller contribution represents merely one-half of one percent
of the total campaign contributions and loans to the Re-elect Judge Scotti campaign. Second,
Judge Scotti had actually made two very significant rulings against other clients of Mr. Mueller
even after the receipt of the campaign contribution - thus confirming that Judge Scotti renders
decision on the merits, rather than external or improper factors. Third, Judge Scotti's decision is
legally correct and properly based on the Nevada Constitution and the principle of Separation of
Powers. Fourth, Judge Scotti confirms that he acted with impartiality, in strict compliance with
the Nevada Code of Judicial Conduct, and without any bias or prejudice.

The Nevada Code of Judicial Conduct and the Nevada Supreme Court permit sitting
Judges and Judicial candidates to accept campaign contributions from attorneys that have or may
have clients with matters pending in their Department - provided it does not lead to actual bias. In
fact it is an established practice and commonplace in the Eighth Judicial District Court for Judges
and Judicial-candidates to solicit and accept contributions from attorneys that have or might in the
future have cases before them. This Court has carefully considered each of the factors set forth in
Ivey v. Eighth Judicial District Court, 129 Nev. 154, 159 (2013) in exercising its obligation to
remain on this case.

Further, the Court DENIES the State’s request for a stay pursuant to NRAP 8(a). The State

is not prejudiced by the denial of a stay, and the denial of a stay will not defeat the object of any

appeal. Dated this 8th day of January, 2021

_ D8B ED7 1384 7E99
Linda Marie Bell
District Court Judge

Decision made by Judge Richard
Scotti who is no longer with the
2 District Court
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

Matthew Haney Molen, CASE NO: C-20-348754-A

Appellant(s)
DEPT. NO. Department 2

VS

Nevada State of, Respondent(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Decision and Order was served via the court’s electronic eFile system
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/8/2021

District Attorney motions@clarkcountyda.com

Criag Mueller receptionist@craigmuellerlaw.com
Craig Mueller electronicservice@craigmuellerlaw.com
Department 11 Dept02LC@clarkcountycourts.us
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