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District Court 
Clark County, Nevada 

 

 

Matthew Haney Molen, Appellant(s) 
vs 

Nevada State of, Respondent(s) 

Case No.:  C-20-348754-A 

 Department 2 

Justice Court Case: 19FH0521X / 

19CRH000443-0000 

     

To: Appellant’s Attorney: Craig   A Mueller 

To: Respondent’s Attorney Steven B Wolfson 
 

 

COUNTS  Appealing Final Judgment Entered in this 

Action on May 18
th

, 2020. 

 

RECEIPT FOR DOCUMENTS AND NOTICE OF HEARING 

 
You are hereby notified that the Clerk of District Court has filed the following: 

   

  Notice of Appeal 
  Original Justice Court File  Filed June 11, 2020 

 
 PLEASE TAKE NOTICE that the above referenced action has been set for 

hearing in Department 2, on July 9
th

, 2020, In Chambers. 

 

    STEVEN D. GRIERSON, CEO/CLERK OF COURT 

      
     /s/ Salevao Asifoa      

    S.L. Asifoa, Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 
I hereby certify that this 11th day of June, 2020 

 

 The foregoing Receipt for Documents and Notice of Hearing was electronically 
served to all registered parties for case number C-20-348754-A. 

  
      /s/ Salevao Asifoa   

     S.L. Asifoa, Deputy Clerk of the Court 

 
 

Case Number: C-20-348754-A

Electronically Filed
6/11/2020 9:34 AM
Steven D. Grierson
CLERK OF THE COURT
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Richard Fo Scotti
District Judge

Departmcnt Two
Las Veg郷 ,NV 89155

NIIATTHEW NIIOLEN,

Appcllant,

VS.

STATE OF NEVADA,

NOH

DISTRICT COURT

CLARK COUNTY,NEVADA

Casc No.: C-20‐ 348754-A
Dept.No.: 2

Datc: Septcmber 17,2020
Tirne: 9:00a.m.

ORDER SCHEDULING HEARING
AND BRIEFING SCHEDULE

Respondent.

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD

PLEASE TAKE NOTICE that the undersigned will bring a hearing on appeal on the

21't day of Septemb err2020, at 9:00 a.m. or as soon thereafter as counsel/parties can be

heard, in Dept. II, Courtroom 38, District Court.

Parties shall file briefs in accordance with the deadlines established in NRS 2238.130

as follows:

Petitioner's Opening Brief: htly 20,2020

Respondent's Brief:

Petitioner's Reply:

August 19,2020

Scptcmbcr 3,2020

Petitioner to provide courtcsy copics of all plcadings to Dcpartmcnt 2,200 Lcwis

Avcnuc,3rd Floor,no latcrthan Septcmbcr ll,2020.

Pursuant to Adnlinistrative Order 20-17,all in― pcrson appcarances arc discouragcd

until further noticc.The Blue」 cans infollllation is below.Parties may contact our Court

Rccordcr,Brittany Amoroso,by cmail amorosobの clarkcountvcouns.us or phonc at 702-671‐

0663 if you havc any qucstions or nccd assistancc with Bluc Jcans sct― up.

Case Number: C-20-348754-A

Electronically Filed
6/18/2020 4:33 PM
Steven D. Grierson
CLERK OF THE COURT
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Richard F. Scotti
District Judge

Department Two
Las Vegas, NV 89155

Date of
Hearing

Phone
Number

Meeting ID Meeting URL

09/17/20 408.419.1715 373293863 https ://bluej eans.com/3 73 293 863

The Chambers hearing scheduled for July 9,2020 is hereby VACATED.

IT IS SO ORDERED.

Dated this lTth day of June,2020.

CERTIFICATE OF SERVICE

I hereby ccrtify that on or about the datc signed,a copy ofthis Order was clcctronically

scrvcd in accordancc with Administrativc Ordcr 14.2,to all intcrcstcd partics,through the

Court's Odysscy EFilcNV systcm.

Stcvcn Wolfson,Esq.
motionsの clarkcountvda.com
Dis″た′И″ο″4`ノ

lsl Melody Howard

逮よ飢血
C‐ 20-348754¨ A

DISTRICT COURT」UDGE

Craig Muellq,E:q.
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 Richard F. Scotti 
District Judge 

 
Department Two 

Las Vegas, NV 89155 

NOH 
 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
 

 
MATTHEW MOLEN, 
 

Appellant,  
 

vs. 
 
STATE OF NEVADA, 
 

Respondent. 
 

Case No.:    C-20-348754-A 
Dept. No.:   2 
 
Date:   September 17, 2020 
Time:  9:00 a.m. 
 
AMENDED ORDER SCHEDULING 
HEARING AND BRIEFING 
SCHEDULE 

 

TO:  ALL PARTIES AND THEIR COUNSEL OF RECORD 

PLEASE TAKE NOTICE that the undersigned will bring a hearing on appeal on the 

17th day of September, 2020, at 9:00 a.m. or as soon thereafter as counsel/parties can be 

heard, in Dept. II, Courtroom 3B, District Court. 

Parties shall file briefs in accordance with the deadlines established in NRS 223B.130 

as follows: 

Petitioner’s Opening Brief:   July 20, 2020 

Respondent’s Brief:    August 19, 2020 

Petitioner’s Reply:    September 3, 2020 

Petitioner to provide courtesy copies of all pleadings to Department 2, 200 Lewis 

Avenue, 3rd Floor, no later than September 11, 2020.  

 IT IS SO ORDERED. 

Dated this 25th day of June, 2020. 
 
 
 
               _____________________________________ 
               RICHARD F. SCOTTI 
     DISTRICT COURT JUDGE 
 

 

Case Number: C-20-348754-A

Electronically Filed
6/26/2020 2:59 PM
Steven D. Grierson
CLERK OF THE COURT
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 Richard F. Scotti 
District Judge 

 
Department Two 

Las Vegas, NV 89155 

CERTIFICATE OF SERVICE 

I hereby certify that on or about the date signed, a copy of this Order was electronically 

served in accordance with Administrative Order 14.2, to all interested parties, through the 

Court’s Odyssey EFileNV system. 
 
Craig Mueller, Esq. 
Counsel for Appellant 
 
Steven Wolfson, Esq. 
motions@clarkcountyda.com  
District Attorney 
 
  

      /s/ Melody Howard 
                        __________________________________ 
      Melody Howard  
      Judicial Executive Assistant 
      C-20-348754-A 
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BREF 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 388.0568 

Fax (702) 940.1235 

Attorney For Appellant 

 

 DISTRICT COURT  

CLARK COUNTY, NEVADA 

 

 

MATTHEW HANEY MOLEN,             ) 

                                                                 ) 

                             Appellant,                   )          CASE NO:      C-20-348754-A 

                                                                 )            

vs.                                                             )         DEPT NO:       II 

                                                                 ) 

THE STATE OF NEVADA,                   ) 

                                                                 ) 

                            Respondent.                 ) 

 

APPELLANT’S OPENING BRIEF 

 

          Appellant MATTHEW HANEY MOLEN, by and through her attorney of record  

 

CRAIG A. MUELLER, ESQ., hereby submits the attached as and for his Opening Brief. 

 

DATED this 30th day of July, 2020. 

 

 

 ___/s/Craig A. Mueller______ 

  CRAIG A. MUELLER, ESQ. 

  Attorney For Appellant 
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STATEMENT OF THE ISSUES 

 

A.  Does Deputy District Attorney Scheibel’s prosecution of this case violates the 

 

Separation of Powers Doctrine? 

  

B.  Did The Justice Court Commit Reversible Error When It Admitted The  

 

Intoxilyzer 8000 Results?  

 

PROCEDURAL HISTORY 

 

          On December 5, 2019, Appellant MATTHEW HANEY MOLEN was convicted of  

 

DRIVING UNDER THE INFLUENCE (Misdemeanor-NRS 484C.110, 484C.400, 484C.105)  

 

after a bench trial in Henderson Justice Court.  He timely filed his Notice of Appeal.  

 

STATEMENT OF FACTS 

 

           According to the testimony presented at trial, Todd Smith was driving home on March 12,  

 

2019, at approximately 3:00 p.m.  He was heading south on Pecos coming up on the intersection  

 

with Robindale.  He stopped at the intersection for a red light.  His vehicle was directly behind  

 

Appellant’s.  When the light turned green, both vehicles began to proceed slowly.  Appellant had  

 

to stop and Mr. Smith’s vehicle struck his from behind.  Appellant called the police, and the two  

 

waited at the scene. 

 

          Henderson police officer Austin Groll arrived at the scene with his field training officer  

 

Alex Nelson.   The call from dispatch came in at 3:20 p.m., and that they arrived at the scene at  

 

3:39 p.m.  Trial Transcript (“TT”) 28:9-23.  On cross examination Officer Groll admitted that  

 

after about 15 minutes of interacting with Appellant, Officer Nelson still wasn’t sure that he  

 

smelled alcohol on Appellant’s breath, which in turn, made Officer Groll unsure that he could  
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smell alcohol.  TT 64:4-25; 65:1-3.  Officer Groll testified that he had to administer the HGN test  

 

twice because he didn’t ask the necessary questions.  TT 66:1-10; 81:6-18.  Officer Groll  

 

testified that he had Appellant do the walk and turn test on a visible, painted white line, but  

 

couldn’t recall how many times Appellant allegedly stepped off the line, nor did he bring his  

 

notes to the trial recording his observations.  TT 66:21-25; 68:9-18.  Officer Groll had no  

 

explanation as to why at the Henderson Detention Center the observation period for Appellant  

 

was 24 minutes instead of the prescribed 15 minutes.  TT 94:8-12. 

 

         LVMPD Officer Darby Lanz is a forensic scientist and forensic analyst of alcohol.  She  

 

calibrates the Intoxilyzer 8000 and trains police officers on the proper way to operate it.  She  

 

testified that walking away from the subject during the observation period is improper, as they  

 

are to pay attention for the entire 15-minute observation period.  TT 120:18-22.  The purpose of  

 

the observation period is to make sure that any mouth alcohol has dissipated, and that the subject  

 

has not burped or regurgitated, which would bring stomach alcohol up to the mouth and cause an  

 

artificially high breath test.  TT 127: 3-22. 

 

          Appellant Matthew Molen testified that at the Henderson Detention Center, Officer Groll  

 

had to perform the breathalyzer three or four times because he couldn’t operate the machine  

 

properly, such as having problems inserting the mouthpiece.  TT 139:5-15.  Appellant testified  

 

that Officer Groll left him alone prior to doing the breath test and never observed him as  

 

required.  TT 139:17-25.  Appellant testified that while he didn’t remember regurgitating at the  

 

Henderson Detention Center, he does suffer from major reflux and esophageal spasms, a  

 

condition that runs in his family and which he was born with. TT 142:19-25; 143:1-11.  

          

STANDARD OF REVIEW 

 

A reviewing court reviews a lower court’s legal conclusions de novo and the lower  
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court’s factual findings for clear error.  Lamb v. State, 127 Nev. Adv. Op. 3, 251 P.3d 700  

 

(2011);  Rosky v. State, 121 Nev. 184, 190, 111 P.3d 690, 694 (2005). 

 

The Supreme Court reviews questions of statutory interpretation de novo, and “when a 

statute is clear on its face, a court cannot go beyond the statute in determining legislative intent.”  

State v. Lucero, 127 Nev. 92, 95, 249 P.3d 1226, 1228 (2011).  “We [typically] review a district 

court’s decision to admit or exclude evidence for an abuse of discretion,” but “failure to object 

precludes appellate review of the matter unless it rises to the level of plain error.” McLellan v. 

State, 24 Nev. 263, 267, 182 P.3d 106, 109 (2008) (internal quotations omitted).  Reversal for 

plain error is only warranted if the appellant demonstrates that the error was prejudicial to his 

substantive rights.  Pantano v. State, 122 Nev. 782, 795, 138 P.3d 477, 485-86 (2006).    

       The standard for appellate review of the sufficiency of the evidence and the credibility of 

witnesses in Nevada is summed up in Gonzales v. State, 131 Nev. Adv. Op. 49, 21 (2015): 

The test for sufficiency of the evidence in a criminal case is ‘whether, after viewing the evidence 

in the light most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt.’ McNair v. State, 108 Nev. 53, 56, 

825 P.2d 571, 573 (1992) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)). ‘[I]t is the 

jury's function. . . to assess the weight of the evidence and . . . credibility of witnesses.’ Id. 

 

ARGUMENT 

 

A.  Deputy District Attorney Scheibel’s Prosecution Of This Case  

Violates The Separation of Powers Doctrine. 

 

          The Nevada Constitution states in relevant part: 

        ARTICLE. 3. - Distribution of Powers.  

          Section 1.  Three separate departments; separation of powers; legislative review of   

                               administrative regulations. 

1. The powers of the Government of the State of Nevada shall be divided into 

three separate departments, the Legislative, the Executive and the Judicial; and no 

persons charged with the exercise of powers properly belonging to one of these 

departments shall exercise any functions, appertaining to either of the others, 

except in the cases expressly directed or permitted in this constitution. 

 

          Deputy District Attorney Scheibel serves on the Nevada State Legislature.  She is also  

 

employed as a prosecutor by the Clark County District Attorney’s Office.  Her active  
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involvement trying criminal cases would appear to clearly violate the express terms of Nev.  

 

Const. Art. 3 Sec. 1(1): “…no persons charged with the exercise of powers properly belonging to  

 

one of these departments shall exercise any functions, appertaining to either of the others….”  A  

 

legislator may not also enforce the law; enforcement is the responsibility of the executive branch. 

 

Therefore, Deputy District Attorney Scheibel did not have the legal authority to prosecute  

 

Appellant, and his conviction must be vacated. 

 

 

B.  The Justice Court Committed Reversible Error When It 

 Admitted The Intoxilyzer 8000 Results. 

 

          NRS 484C.110 states in relevant part:   

 

              Unlawful acts; affirmative defense; additional penalty for violation committed  

              in work zone or pedestrian safety zone.  

              1. It is unlawful for any person who: 

              (a) Is under the influence of intoxicating liquor; 

              (b) Has a concentration of alcohol of 0.08 or more in his or her blood or breath; or 

              (c) Is found by measurement within 2 hours after driving or being in actual  

                     physical control of a vehicle to have a concentration of alcohol of 0.08 or  

                     more in his or her blood or breath, to drive or be in actual physical control 

                     of a vehicle on a highway or on premises to which the public has access…. 

 

NRS 484C.200  Requirements for evidentiary test of breath to determine concentration of 

alcohol in breath; refusal or failure to submit to test. 

      1.  Except as otherwise provided in subsection 2, an evidentiary test of breath to 

determine the concentration of alcohol in a person’s breath may be used to establish that 

concentration only if two consecutive samples of the person’s breath are taken and: 

      (a) The difference between the concentration of alcohol in the person’s breath indicated 

by the two samples is less than or equal to 0.02; 

 

The set of the two consecutive tests can establish the concentration of alcohol in a person’s 

breath if the difference is within or equal to .02.  In this case, the tests were .172 and .164, and 

act as a single test for that point in time which is outside the two-hour limit. 
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The two breath tests in this case were administered minutes apart and both were over two 

hours after the driving incident.  The two tests were so close in time they serve as a single test 

pursuant to Nevada case law.  The Nevada Supreme Court previously addressed the closeness of 

time between tests, and reasonable time frame between tests for the purposes of retrograde 

extrapolation.  The time between tests was discussed in Sheriff v. Burcham, 124 Nev. 1247, 198 

P.3d 326 (2008).  In Burcham, there was about an hour difference between the two tests.  The 

issue in Burcham was whether there needed to be expert testimony on retrograde extrapolation at 

a grand jury, but the Sheriff Court also visited and discussed the differentiation between two tests 

taken close in time.  The Burcham court discussed a Texas case that involved tests that were so 

close in time, the tests only served as a single test for determining whether he was still absorbing 

alcohol, meaning his BAC was rising, or was eliminating alcohol, meaning his BAC was 

dropping.   

For the purposes in this case, the administration of the two breath tests, so close in time and 

only minutes apart as required under NRS 484C.200, count as a single test to determine the 

alcohol in a person’s breath at a given time.  Previously, the statutes created a presumption that 

the blood alcohol at the time of testing was the same level at the time of driving.  Not only is this 

inaccurate as the BAC may be rising from the body still absorbing alcohol, or dropping from the 

body eliminating alcohol, but was subject to an overbreadth challenge.  The Ninth Circuit 

addressed just such an overbreadth challenge to NRS 484.379(1) and NRS 484.381(1) as they 

were formulated at that time. NRS 484.379(1)(c) was not then in effect; however, NRS 

484.381(1) created a presumption that the defendant's blood alcohol level at the time of driving 

was the same as at the time of testing.  The Ninth Circuit found that the district court treated the 

presumption as mandatory and conclusive, and that it was, therefore, unconstitutional as applied. 
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The court concluded that "McLean's constitutional right to have the State prove every element of 

the crime beyond a reasonable doubt was violated by the conclusive presumption applied by the 

judge."  Mclean v. Moran, 963 F.2d 1306 (9th Cir. 1992). 

By this Court considering the results of a test taken outside of the time frame without a 

second test and an expert able to testify to retrograde extrapolation and correlation to determine 

alleged alcohol level at the time of driving raises the same overbreadth challenge.  This would be 

tantamount to this Court taking a step back in time to when it was believed the alcohol level at 

the time of the test was the same as the time of driving.  This approach disregards current law 

and the procedural safeguards that are in place by the statutes and case law.   

To have the State push for admission of a test outside of the allotted time only indicates their 

encouragement to want the trier of fact, in this case, the Justice Court Judge, to assume the role 

of an expert in retrograde extrapolation and make their own calculation or finding based on the 

breath test and time.  This would mean the judicial officer would disregard the fact there is no 

second test to anchor a calculated alcohol level.  The judicial officer would then attempt to use 

simple math in their head and guestimate in their own opinion as to if Mr. Molen was under the 

influence based on the test.  This places the judicial officer in an expert witness position rather 

than evaluating the evidence of expert witness testimony evaluating the test which is submitted 

to the judicial officer.  Further, doing this disregards the factors and variables that an expert 

would employ, and the judicial officer may likely not possess or lack in proper skill and 

trainings, such as individual absorption and elimination rates, including (1) the type and amount 

of food in the stomach, (2) gender, (3) weight, (4) age, (5) mental state, (6) drinking pattern at 

the relevant time, (7) type and amount of beverage consumed, and (8) elapsed time between the 
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first and last drink taken.  Any analysis without a second test and assuming This is what 

encourages a conviction on an improper basis. 

The Nevada Supreme Court previously upheld a pretrial motion to exclude a single test 

which facts are almost identical to this case (other than it involved a single blood test while this 

involves a single breath test).  State v. Bobby Armstrong, 127 Nev. Adv. Op. 84, 267 P.3d 777 

(2011) involved a collision where a single blood sample was taken more than two hours after the 

collision. That blood sample had an alcohol level of .18. Armstrong filed a pretrial motion to 

exclude the blood alcohol test result. Armstrong argued that his blood was drawn outside the 

statutory two-hour window provided in NRS 484C.430(1)(c) and that the test was inadmissible 

because only one blood sample was obtained. He further argued that the retrograde extrapolation 

that the State would have to use to determine his blood alcohol level at the time he was driving 

was unreliable and therefore irrelevant and unfairly prejudicial. The State opposed the motion, 

arguing that retrograde extrapolation was not required to determine Armstrong's blood alcohol 

level at the time of the collision because his alcohol level was sufficiently high that a jury could 

determine that it was above .08 while he was driving, but even if the State were required to do 

so, any variables in the retrograde extrapolation go to the weight of that evidence rather than its 

admissibility. The State also argued that the blood alcohol test was admissible to show that 

Armstrong was driving under the influence of intoxicating liquor. 

The Court denied the petition that attempted to permit the lower Court to use a single test, 

and did so by saying the prosecution was not precluded from convictions by going on to state: 

“We are not unmindful of the State's concerns about prosecuting offenders for driving under 

the influence, but the State's accusations that the district court's order “precludes the state 

from ever convicting a drunk driver of having a .08 or more at [the] time of driving” and 

“legalizes driving under the influence of alcohol so long as a chemical test is not done within 

two hours of driving” go a step too far. The State may present evidence that is relevant and 

not unfairly prejudicial. NRS 48.025(1); NRS 48.035(1). Although retrograde extrapolation 
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has its place in proving that a defendant was driving under the influence, it also has the 

potential to encourage a conviction based on an improper basis when the calculation is not 

sufficiently reliable in a given case. There may be circumstances consistent with this opinion 

in which a calculation based on the results of a single blood sample is reliable and whose 

relevance is not substantially outweighed by the danger of unfair prejudice; that is up to the 

district court to determine on a case-by-case basis. But even when retrograde extrapolation 

evidence is not admissible, other evidence may establish that a defendant was driving under 

the influence as prohibited by NRS 484C.430(1)(a). See, Sheriff v. Burcham, 124 Nev. 1247, 

1258, 198 P.3d 326, 333 (2008) (concluding that State presented sufficient evidence to 

establish probable cause to believe defendant was driving under the influence based on 

testimony about defendant's driving and circumstances of accident, defendant's smell and 

physical appearance after accident, and defendant's admissions about drinking).”  

 

The Nevada Supreme Court also addressed factors in calculation that were also be ignored by 

Justice Court (should the judicial officer choose use the single test taken outside of the two hour 

time limit) and use a single test for impairment of another time period using or calculating their 

own alcohol level.  What the court said was:   

“We agree that achieving a reliable retrograde extrapolation calculation requires 

consideration of a variety of factors. The following factors are relevant to achieving a 

sufficiently reliable retrograde extrapolation calculation: (1) gender, (2) weight, (3) age, (4) 

height, (5) mental state, (6) the type and amount of food in the stomach, (7) type and amount 

of alcohol consumed, (8) when the last alcoholic drink was consumed, (9) drinking pattern at 

the relevant time, (10) elapsed time between the first and last drink consumed, (11) time 

elapsed between the last drink consumed and the blood draw, (12) the number of samples 

taken, (13) the length of time between the offense and the blood draws, (14) the average 

alcohol absorption rate, and (15) the average elimination rate. We observe, as the Mata court 

did, that not every personal fact about the defendant must be known to construct a reliable 

extrapolation, 46 S.W.3d at 916–17, but rather those factors must be balanced.” 

 

Id. at 12, 267 P.3d at 783. 

 

If the judicial officer considers and acts on the test outside of the two-hour window to 

determine impairment without the proper skill and training to the factors listed above1, they 

would also likely not possess or lack in proper skill and trainings to properly assess the 

additional 15 factors above.  Doing so only encourages a conviction on an improper basis and 

makes it ripe for appeal with not only being overturned but even consideration for bias towards 
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defendants and exceeding judicial authority.  This is why the State is to present expert testimony 

on the correlation of tests to impairment, and the judicial officer consider such testimony of 

validly admitted tests.  A test taken outside the two-hour window is not admissible absent a 

second test upon which an alcohol level can be anchored by testimony of an expert in the field of 

retrograde extrapolation.  The single test cannot and should not be considered by this court and 

request is hereby made to exclude such test from admission and/or consideration. 

           In Phillips, the defendant contended that her blood alcohol level, which was admitted in  

 

the form of a laboratory report, was not relevant under the charged theory of DUI and was more  

 

prejudicial than probative because the State did not produce a witness to correlate the blood  

 

alcohol level with some degree of actual impairment.  The Court agreed stating: 

 

While the presence of alcohol in Phillips's system was relevant to proving the offense of driving 

under the influence, we conclude that evidence of the actual blood alcohol level, without any 

evidence correlating that blood alcohol level with impairment in driving, was unfairly 

prejudicial. Therefore, we conclude that the district court erred in admitting evidence of Phillips's 

blood alcohol level. 

 

Phillips v. State, 381 P.3d 650 (Nev. 2012), citing Libby v. State, 115 Nev. 45, 52, 975 P.2d 833,  

 

837 (1999). 

 

The present case involves that identical issue: a test with no one expert to correlate it to 

any type of impaired driving.  It can’t be used for the within two-hour theory, and there was no 

second test to be used for extrapolation or impairment theory.  As in Phillips, this case involves a 

single test and no second test and too many factors upon which a forensic scientist or expert 

could reasonable extrapolate Molen’s blood alcohol at the time of driving.  This court should not 

consider or permit the single test to be admitted, as the probative value to show Molen’s alcohol 

level at a time outside of the two hour time limit is outweighed by the danger of unfair prejudice 

to him if the test is in any way used to attempt or determine any level of alcohol or intoxication 
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at the time of driving.  No expert is able to testify using a single test, and here the State does not 

even have an expert willing to do so, nor should a judge substitute their opinion and become that 

expert.  Doing so also raises the issue of bias and goes to shows the judicial officer is no longer 

impartial and then becomes a witness for the prosecution rather than a trier of fact.  A test with 

nothing to correlate it to driving is just that:  a test than cannot be correlated to driving. 

 

CONCLUSION 

 

         Based on the foregoing, Appellant MATTHEW HANEY MOLEN’s appeal must be  

 

granted, and his conviction reversed. 

 

Respectfully SUBMITTED this 30th day of July, 2020. 

 

 ____/s/Craig Mueller_______ 

  CRAIG A. MUELLER, ESQ. 

  Attorney For Appellant 

 

 

 

 

 

 

 

 

 

 

AFFIRMATION PURSUANT TO NRS 239B.030  

 

          I, Craig A. Mueller, Esq., do hereby affirm that the preceding APPELLANT’S OPENING  

 

BRIEF in Eighth Judicial District Court, case number C-20-346852-A, Dept. II, does not contain  

 

the social security number of any person. 

 

DATED this 30th day of July, 2020. 

 

 ____/s/Craig A. Mueller___________ 

 CRAIG A. MUELLER , ESQ. 
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CERTIFICATE OF ELECTRONIC SERVICE 

 

          I certify that a copy of Appellant’s Opening Brief was served through the court clerk’s  

 

Odyssey Efile/Eservice network on July 30, 2020, to: 

 

                                                                         MELANIE SCHEIBLE, ESQ. 

                                                                         Deputy District Attorney 

                                                                         Clark County District Attorney’s Office 

 

                                                                  BY: _/s/Rosa Ramos 

                                                                          Legal Assistant to 

                                                                          Mueller & Associates 
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RSPN 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
MELANIE SCHEIBLE 
Deputy District Attorney 
Nevada Bar #14266  
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

THE STATE OF NEVADA, 
 
    Plaintiff, 
 
  -vs- 
 
MATTHEW MOLEN, 
#8014510  
 
              Defendant. 

 

CASE NO: 

DEPT NO: 

C-20-348754-A 

II 

 
STATE’S RESPONSE TO APPELLANT’S OPENING BRIEF 

 
DATE OF HEARING:  SEPTMEBER 17, 2020 

TIME OF HEARING:  9:00 AM 
 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through MELANIE SCHEIBLE, Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Response to Appellant’s Opening Brief. 

This Response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

// 

// 

// 

// 

// 

Case Number: C-20-348754-A

Electronically Filed
8/19/2020 10:09 PM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

Matthew Molen (“Appellant”) was charged by way of criminal complaint on or about 

March 13, 2019 with CHILD ABUSE, NEGLECT, OR ENDANGERMENT (Category B 

Felony – NRS 200.508.1 – NOC 55226) and DRIVING UNDER THE INFLUENCE 

(Misdemeanor – NRS 484C.110, 484C.400, 484C.105 – NOC 53900). 

 On August 27, 2019, a preliminary hearing was held on Count 1 CHILD ABUSE, 

NEGLECT, OR ENDANGERMENT (Category B Felony – NRS 200.508.1 – NOC 55226), 

for which this honorable court found probable cause. On December 5, 2019, a non-jury trial 

was held before this honorable court on Count 2 DRIVING UNDER THE INFLUENCE 

(Misdemeanor – NRS 484C.110, 484C.400, 484C.105 – NOC 53900).  Both parties rested on 

December 5, 2019.  However, the honorable Justice Court of the Henderson Township granted 

Appellant leave to file supplemental briefing before making a final adjudication. Appellant 

was adjudicated guilty on March 17, 2020.  Appellant underwent a substance abuse evaluation 

and was subsequently sentenced on May 18, 2020.  

 Appellant filed his notice of appeal on May 21, 2020.  The Justice Court of the 

Henderson Township filed the record of the case with this Honorable Court on June 11, 2020.  

This honorable court issued a briefing schedule on June 18, 2020 ordering Appellant to file 

his opening brief by July 20, 2020, and for the State to file its response by August 19, 2020.   

Appellant’s opening brief was subsequently filed on July 30, 2020. The State herein responds.   

STATEMENT OF THE FACTS 

  Officers from the Henderson Police Department responded to a vehicle collision 

near the intersection of Pecos and Robindale on March 12, 2019. Non-Jury Trial Transcript 

12/5/2019 (“NJT”) at 26.  Officer Groll was dispatched at approximately 1520 hours, and 

arrived at 1538 hours. NJT 26-28.  After Officer Groll arrived, he saw Defendant exit his 

Hyundai, which was parked in a parking lot near the intersection. NJT 30. When Officer Groll 

approached Defendant, Officer Groll detected alcohol on Defendant’s breath. Id. Officer Groll 

administered a series of Field Sobriety Tests, including a horizontal gaze nystagmus, walk and 
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turn, and one leg stand test. NJT 38-39. On the horizontal gaze nystagmus test, Defendant 

exhibited six out of six possible clues of impairment. NJT 39. On the walk and turn test, 

Defendant exhibited three out of eight possible clues of impairment. Id. On the one leg stand 

test, Defendant exhibited three of four possible clues of impairment. Id.  

 Based on the indicators of impairment, Officer Groll placed Defendant under arrest at 

that time. NJT 40-41. Officer Groll transported Defendant to Henderson Detention Center 

where Officer Groll administered a breath test to Defendant. NJT 44-46.  In accordance with 

policy, Officer Groll first observed Defendant for at least fifteen minutes prior to giving the 

sample for the breath test.  NJT 48-50.  During this time, Officer Groll did not observe 

Defendant place anything in his mouth, remove anything from his mouth, or anything else that 

might affect the results of a breath test.  NJT 48-50, 141-142.  

 At 1737 hours on March 12, 2019 Defendant provided a breath sample which had a 

.172 breath alcohol concentration. NJT at 125, State’s Exhibit 9. Four minutes later, at 1741 

hours, Defendant provided a breath sample which had a breath alcohol concentration of .164. 

Id.  

ARGUMENT 

A. The Appeal Ought to be Denied for Appellant’s Failure to Prosecute.  

The Justice Court of the Township of Henderson transmitted a complete record of this 

case to this honorable court on June 11, 2020.  This honorable court issued its Notice of 

Hearing and Briefing schedule on June 18, 2020 which specified that Appellant’s brief was 

due on July 20, 2020.  This honorable court issued a subsequent, amended order, changing the 

date of the hearing but reiterating Appellant’s deadline to file an opening brief of July 20, 

2020.   

Appellant did not file his brief, nor a motion requesting additional time on or before 

July 20, 2020.  And, he has yet to show any good cause for the delay.  

 Appellant inexplicably filed a “Notice of Transcripts” on July 22, 2020, which included 

the transcripts of the Non-Jury Trial on December 5, 2019 and further proceedings on March 

17, 2020, both of which were already included in the record provided by the Justice Court on 
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June 11, 2020. Finally, on July 30, ten days after the due date for his opening brief, Appellant 

filed this brief.   

The Nevada Rules of Appellate Procedure (NRAP) provide: 

 
“A motion for extension of time for filing a brief may be made no 
later than the due date for the brief and must comply with the 
provisions of this Rule and Rule 27.”  
NRAP 31(b)(3)  

and 
“[i]f an appellant fails to file an opening brief or appendix within 
the time provided by this Rule, or within the time extended, a 
respondent may move for dismissal of the appeal or the court may 
dismiss the appeal on its own motion. If an appellant has not filed 
a reply brief, oral argument will be limited as provided by Rule 
34(c)” 
NRAP 31(d)1 

The Nevada Supreme Court has affirmed the District Court’s authority to dismiss an appeal 

for failure to comply with the Court’s orders, as well as the Court’s authority to order 

briefing schedules.  

Such authority derives from the court's inherent authority, which 

includes those powers “which ‘are necessary to the exercise of all 

others.’ A court exercising its appellate jurisdiction must be able to 

require the orderly and timely processing of appeals with rules and 

sanctions for the failure to follow those rules. And while not 

specifically addressing the appellate jurisdiction of the court, this 

court has recognized the district court's inherent “power to dismiss 

a case for failure to prosecute or to comply with its orders ... within 

the bounds of sound judicial discretion, independent of any 

authority granted under statutes or court rules.”  We conclude that 

the inherent authority of the district court acting in its appellate 

jurisdiction permits the court to dismiss an appeal for failure to 

prosecute or comply with the court's orders. . . 

 

Sparks v. Bare, 132 Nev. 426, 432–33, 373 P.3d 864, 868 (2016), citing Roadway Express, 

Inc. v. Piper, 447 U.S. 752, 764, 100 S.Ct. 2455, 65 L.Ed.2d 488 (1980) (quoting United 

States v. Hudson, 11 U.S. 32, 34, 7 Cranch 32, 3 L.Ed. 259 (1812)), citing 

Moore v. Cherry, 90 Nev. 390, 393, 528 P.2d 1018, 1020 (1974) 
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 It is well within this honorable Court’s discretion to dismiss Appellant’s appeal for 

failure to comply with the Court’s order. If, however, this Court sees fit to reach Appellant’s 

claims on their merits, he still is not entitled to relief.  

 

B. Deputy District Attorney Scheible’s Prosecution of this Case Does Not Violate The 

Separation of Powers Doctrine. 

It is appellant’s responsibility to present relevant authority and cogent argument, issues 

not so presented need not be addressed by this court.  Maresca v. State, 103 Nev. 669, 673, 

748 P.2d 3, 6 (1987); NRAP 28(a)(9)(A). Appellant fails to support his interpretation of the 

Nevada Constitution with any legal authority.   To the contrary, In Heller v. Legislature of 

Nev., 120 Nev. 456 (2004), the Nevada Supreme Court was asked to declare that dual service 

violates the separation of powers doctrine. The Court refused to do so. Id. At 459.  

Further, Appellant fails to articulate the relevance of this particular claim to his case 

and why vacating his conviction would be an appropriate remedy.   

C. The Justice Court Did Not Commit Reversible Error When It Admitted The 

Intoxilyzer 8000 Results. 

It is well settled that a trial court’s determination to admit or exclude evidence is to be 

given great deference and will not be reversed absent manifest error. See e.g. Braunstein v. 

State, 118 Nev. 68, 72, 40 P.3d 413, 416 (2002), Bletcher v. State, 111 Nev. 1477, 1480, 907 

P.2d 978 (1995), Daly v. State, 99 Nev. 564, 567, 665 P.2d 798, 801 (1983), Krause Inc. v. 

Little, 117 Nev. 929, 935, 34 P.3d 566, 570 (2001). 

1. The Two Tests Met the Statutory Requirements of NRS 484C.200 

The law does not support Appellant’s assertion that the two tests administered at 1737 

hours and 1741 hour, respectively, should be considered a single test. Neither case to which 

he cites is on point.  In Burcham, the defendant’s blood alcohol level was measured at .07 

about an hour after he was driving, and .04 another hour after the first test.  Sheriff, Clark 

County v. Burcham, 124 Nev. 1247, (2008) The Court ruled “expert testimony regarding 
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retrograde extrapolation or an explanation by the State is not required in grand jury 

proceedings under these circumstances.” Id at 328. 

The instant case is entirely different.  NRS 484C.200 requires consecutive tests of the 

breath in order to control for possible errors. This makes sense.  If a defendant’s breath alcohol 

were measured to be .01 and a few minutes later .11, a reasonable person would worry that 

one of the results was erroneous.  In the instant case, the two tests are different by .008, so the 

Court may rest assured that both of those numbers are accurate.  And, this conclusion is 

supported by NRS 484C.200(1)(a) which requires that the two tests be within .02 of one 

another.  

The next question for the court, is whether there is a test before it that was taken within 

two hours of Defendant being in actual control of the vehicle.  There is. The first test was taken 

one hour and fifty eight minutes after Officer Groll observed Defendant exit his car.   

Appellant’s dependence on State v. Dist. Ct. (Armstrong), 127 Nev. 927, 936, (2011) 

is similarly misplaced.  That case addressed whether the results of a test of blood taken more 

than two hours after the defendant was involved in a vehicle accident would appeal to “the 

emotional and sympathetic tendencies of a jury, rather than the jury's intellectual ability to 

evaluate evidence.”  State v. Dist. Ct. (Armstrong), 127 Nev. 927, 933, (citing Krause Inc. v. 

Little, 117 Nev. 929 at 935 (2001)) The concern that a jury would be so shocked by the 

defendant’s astonishingly high blood alcohol content that its members would be unable to 

rationally consider the evidence does not apply in this case where the trier of fact was a judge 

and not a jury. 

2. No Retrograde Extrapolation Was Utilized or Required  

In this case, the test was taken within the two-hour mark, so retrograde extrapolation is 

not necessary to prove Appellant’s intoxication beyond a reasonable doubt.  See Transcript 

3/17/2020 at 6. Moreover, any doubt as to Appellant’s intoxication at the time of the vehicle 

collision, would be allayed by the results of the breath alcohol test. By the time the test was 

administered, one hour and fifty-eight minutes after Appellant was no longer in actual physical 
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control of his vehicle, his breath alcohol content was still twice the legal limit: .172 and .164. 

NJT State’s Exhibit 9.  

NRS 484C.11C states that it is unlawful for a person who “is found by measurement 

within 2 hours after driving or being in actual physical control of a vehicle to have a 

concentration of alcohol of 0.08 or more in his or her blood or breath” to drive or be in actual 

physical control of a vehicle.” (Emphasis added.) Officer Groll testified that he arrived at 

15:38 hours. NJT 26-28. Officer Groll further testified that Appellant got out of his car at 

approximately 15:39 hours. Id at 50, line 4. Until this point, Appellant was in possession of 

his keys, was positioned in the vehicle behind the wheel, was physically capable of operating 

the vehicle, and the vehicle was operable. Therefore, 15:39 hours is the point when Appellant 

was no longer in actual physical control of his vehicle. Barnier v. State, 119 Nev. 129, 134, 67 

P.3d 320, 323 (2003) (holding that active or constructive possession of the keys, Appellant’s 

position in the vehicle behind the wheel, whether Appellant was physically capable of 

operating the vehicle, and whether the vehicle was operable are reasonable factors to 

determine actual physical control).  

Appellant blew into the tube of the Intoxilyzer at 17:37 hours. NJT at 49, line 23. 

Therefore, an hour and fifty-eight minutes elapsed between when Appellant stopped “being in 

actual physical control of [the] vehicle” and when he took the Intoxilyzer test. Id at 50, line 8. 

Therefore, the test occurred within the two-hour statutory window required by NRS 484C.110. 

The result of that test—a breath alcohol concentration of .172—was corroborated by a second 

test which detected a breath alcohol concentration of .164. The difference between the two 

results is .008, which is less than .02 as required by NRS 484C.200. 

As for any arguments regarding the validity of the second sample—such as that the 

samples were not spaced far enough apart or that the second sample might be construed to 

have fallen outside of the two-hour window—those arguments are defeated by State v. Taylor-

Caldwell, 126 Nev. 132 (2010), which holds that the” second test is “merely an evidentiary 

requirement to validate the test” and a single breath sample is “sufficient to prove 

[Appellant’s] breath was above the legal limit.” Id. at 135. (Taylor-Caldwell refers to NRS 
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484.384 and NRS 484.386 where the statutes used the singular forms of “rest” and “test,” and 

this reasoning also applies to NRS 848C.200 where the statute uses the singular form of “test.”) 

Appellant failed to present any evidence in support of the conflicting conclusions he 

appears to draw: that an error occurred during the breath observation period; or, that no breath 

observation period occurred.  Appellant did not consume alcohol or regurgitate alcohol into 

his mouth during the observation period. He did not eat anything or drink anything. He did not 

put anything else in his mouth.   

Additionally, Appellant’s argument that the Judge sat as an expert is belied by the 

record because the court did not rely on retrograde extrapolation to come to its decision.  See 

Transcript 3/17/2019 at 6. Likewise, Appellant needlessly weighs the prejudicial versus 

probative value of the evidence, as it is both relevant and admissible.  There is no evidence of 

judicial bias in the instant case.  The only sense in which the evidence of Appellant’s breath 

alcohol concentration is “prejudicial” is that it demonstrates Appellant’s guilt.   

CONCLUSION  

For the forgoing reasons, the State respectfully requests that Appellant’s appeal be DENIED.  

 

 

DATED this                     day of August, 2020. 
 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
 

 
 BY  
  MELANIE SCHEIBLE 

Deputy District Attorney 
Nevada Bar #14266  

 
 
 
ROC or Certmail or Certfax 
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RPLY 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

CRAIG MUELLER & ASSOCIATES 

723 S. Seventh Street 

Las Vegas, NV  89101 

Office 702.382.1200 

receptionist@craigmuellerlaw.com 

Attorney For Defendant 

 

 

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

THE STATE OF NEVADA,                        ) 

                                                                      ) 

                                Plaintiff,                        )  

                                                                      )             CASE NO.  C-20-348754-A 

VS.                                                                ) 

                                                                      )             DEPT. NO.  II 

MATTHEW MOLEN,                                 ) 

#8014510                                                      ) 

                                                                      ) 

                                 Respondent.                 ) 

 

APPELLANT’S REPLY BRIEF 

 

DATE OF HEARING:  SEPTEMBER 17, 2020 

TIME OF HEARING:  9:00 a.m. 

 

          COMES NOW, Appellant Matthew Molen, by and through his attorney Craig A. Mueller,  

 

Esq., and hereby submits the attached Memorandum of Points and Authorities replying to  

 

Respondent’s Answering Brief.  This Reply Brief is made and based upon all the papers and  

 

pleadings on file herein, the attached points and authorities in support hereof, and oral  

 

argument at the time of hearing. 

 

DATED This 3rd Day Of September, 2020. 

 

 ___/s/ Craig A. Mueller__________ 

  CRAIG A. MUELLER, ESQ. 

      Attorney For Appellant 

Case Number: C-20-348754-A

Electronically Filed
9/3/2020 5:10 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

 

A. 

 

DEPUTY DISTRICT ATTORNEY SCHEIBLE’S PROSECUTION OF THIS CASE 

DOES VIOLATE THE SEPARATION OF POWERS DOCTRINE. 

 

          In Heller v. Legislature of Nevada, 120 Nev. 456, 93 P.3d 746 (2004), the Nevada  

 

Supreme Court ruled that the Secretary of State does not have standing to sue the Legislature to  

 

remove executive branch employees from serving on the Legislature because doing so violates  

 

the separation of powers doctrine.  The Supreme Court held that Secretary Of State Dean Heller  

 

did not state an actionable “claim or controversy”.  Id. at 463.  The Supreme Court further held  

 

that since there were no executive branch employees actually seated in the Legislature, the matter  

 

was not ripe for review. Id. 

 

          By contrast, Appellant was actually aggrieved by the fact that he was convicted after a  

 

bench trial that should never have happened.  Deputy DA Scheible may not prosecute individuals  

 

for violating statutes she may have had input in writing or amending as that would clearly cross  

 

the separation-of-powers line.  Because of that the trial was a nullity: the Unlike Secretary of  

 

State Heller, Appellant is not requesting a sweeping ruling altering the way the Legislature  

 

polices its members. Id.  Appellant singles out a specific prosecutor who is also serves in the  

 

Assembly who violated the separation of powers doctrine when she prosecuted his case.   

           

          The Nevada Constitution states in relevant part: 

        ARTICLE. 3. - Distribution of Powers.  

          Section 1.  Three separate departments; separation of powers; legislative review of   

                               administrative regulations. 

1. The powers of the Government of the State of Nevada shall be divided into 

three separate departments, the Legislative, the Executive and the Judicial; and no 

persons charged with the exercise of powers properly belonging to one of these 

departments shall exercise any functions, appertaining to either of the others, 

except in the cases expressly directed or permitted in this constitution. 
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The language of the Nevada Constitution is clear and unambiguous: “…no persons charged with  

 

the exercise of powers properly belonging to one of these departments shall exercise any  

 

functions, appertaining to either of the others, except in the cases expressly directed or permitted  

 

in this constitution.”   

 

B. 

 

THE JUSTICE COURT COMMITTED REVERSIBLE ERROR  

WHEN IT ADMITTED THE INTOXILYZER 8000 RESULTS. 

 

          Respondent cites State v. Taylor-Caldwell, 126 Nev. 132, 229 P.3d 471 (2010) to bolster  

 

the validity of the second breath sample by stating that “the second test is ‘merely an evidentiary  

 

requirement to validate the test’ and a single breath sample is ‘sufficient to prove [Appellant’s]  

 

breath was above the legal limit’.” State’s Response, p. 7, lines 23-28, quoting Id. at 135.   

 

Taylor-Caldwell involved appellate review of an administrative law decision: the revocation of a  

 

driver’s license by DMV.  A DMV driver’s license revocation hearing is a civil proceeding, not a  

 

criminal one.  NRS 484.220.  The standard of proof at a DMV revocation hearing is a  

 

preponderance of the evidence.  The standard of proof at a criminal trial is beyond a reasonable  

 

doubt.  The evidence presented by the City of Henderson in this case did not meet this standard  

 

of proof.  The conviction must be vacated. 

 

CONCLUSION 

 

          Based on the foregoing, Appellant respectfully submits that his appeal must be granted and  

 

his conviction for DUI must be reversed. 

 

Respectfully SUBMITTED This 3rd Day Of September, 2020. 

 

                         /s/CRAIG A. MUELLER    

                     CRAIG A. MUELLER, ESQ. 

                     Attorney For Appellant 

`  
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CERTIFICATE OF ELECTRONIC SERVICE 

 

          I certify that a copy of Appellant’s Reply To Reply Brief was served through the court  

 

clerk’s Odyssey Efile/Eservice network on September 3, 2020, to: 

 

                                                                         MELANIE SCHEIBLE, ESQ. 

                                                                         Deputy District Attorney 

                                                                         Clark County District Attorney’s Office 

 

                                                                  BY: _/s/Rosa Ramos 

                                                                          Legal Assistant  

                                                                          Mueller & Associates 
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DISTRICT COURT
CLARK COUNTY, NEVADA

C-20-348754-A

Criminal Appeal September 17, 2020COURT MINUTES

C-20-348754-A Matthew Haney Molen, Appellant(s)
vs
Nevada State of, Respondent(s)

September 17, 2020 09:00 AM Argument

HEARD BY: 

COURT CLERK:

COURTROOM: Scotti, Richard F.

Ortega, Natalie

RJC Courtroom 03B

JOURNAL ENTRIES

Also present, Chief Deputy District Attorney Alex Chen.

Mr. Mueller requested to waive the presence of Mr. Molen noting he resided out of state. 
COURT ORDERED, Mr. Molen's presence WAIVED. Mr. Schieble noted Chief Deputy District 
Attorney Alex Chen was also present as head of their appellant division. Upon Court's inquiry, 
Ms. Scheible advised the procedural issue would need to be resolved before the merits. Mr. 
Chen argued the appeal was untimely. Arguments by Ms. Scheible regarding the procedural 
issue. Upon Court's inquiry as to if the State was prejudiced, Ms. Schieble argued the 
Appellant failed to prosecute the appeal in a timely fashion and should be dismissed. Further, 
the State should not have to wait after a deadline had passed and then respond to a brief. The 
Appellant should not be rewarded noting she was never served personally with the brief. She 
discovered the brief because she followed through. There was no adequate time to research 
or respond properly. COURT ORDERED, State's request to dismiss for untimely brief 
DENIED. COURT FINDS any purported failure to prosecute, the delay was minimal and 
inconsequential in this particular case. Further, there was no prejudice given the State 
ultimately found out about this matter and prepared a brief in response on August 19th. The 
State had an adequate opportunity. Based on tort delay, zero prejudice, there was no 
indication of bad faith, the Court would hear the merits on the two issues. Mr. Mueller indicated 
he would allow the State more time to respond noting this was a pro-bono case. Mr. Chen 
advised he appreciated Mr. Mueller's offer and would take his offer so they may present the 
Court with a better position. COURT ORDERED, matter CONTINUED to October 15, 2020 at 
10:00 a.m. COURT FURTHER ORDERED, State's Supplemental Opposition, October 1, 
2020; Appellant's Reply deadline October 8, 2020. 

CONTINUED TO: 10/15/20 10:00 AM

PARTIES PRESENT:
Craig   A Mueller Attorney for Appellant

Melanie L. Scheible Attorney for Respondent

RECORDER: Amoroso, Brittany

REPORTER:

Page 1 of 1Printed Date: 10/2/2020 September 17, 2020Minutes Date:

Prepared by: Natalie Ortega AA000176



DISTRICT COURT
CLARK COUNTY, NEVADA

C-20-348754-A

Criminal Appeal October 15, 2020COURT MINUTES

C-20-348754-A Matthew Haney Molen, Appellant(s)
vs
Nevada State of, Respondent(s)

October 15, 2020 10:00 AM Argument

HEARD BY: 

COURT CLERK:

COURTROOM: Scotti, Richard F.

Snow, Grecia

RJC Courtroom 03B

JOURNAL ENTRIES

Court noted it reviewed the supplemental briefs by both parties.  Argument by Mr. Mueller 
regarding Deputy District Attorney Scheibel's prosecution of the case violated the separation 
of powers doctrine and did not receive a fair hearing due to this.  Mr. Chen argued there was 
nothing to support claim of impropriety; further argued Attorney General's opinions were 
reliable.  Further arguments by Mr. Mueller.  Court advised this was an important issue of 
constitutional significance and would need to review the Lane case carefully.  COURT 
ORDERED, matter taken UNDER ADVISEMENT.

PARTIES PRESENT:
Alexander G. Chen Attorney for Respondent

Craig   A Mueller Attorney for Appellant

Melanie L. Scheible Attorney for Respondent

RECORDER: Slattery, Patti

REPORTER:

Page 1 of 1Printed Date: 10/28/2020 October 15, 2020Minutes Date:

Prepared by: Grecia Snow AA000177



Case Number: C-20-348754-A

Electronically Filed
9/17/2020 4:14 PM
Steven D. Grierson
CLERK OF THE COURT
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ROPP 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

CRAIG A. MUELLER & ASSOCIATES 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 382.1200 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 

 

 DISTRICT COURT  

CLARK COUNTY, NEVADA 

 

 

MATTHEW HANEY MOLEN,             ) 

                                                                 ) 

                             Appellant,                   )          CASE NO:      C-20-348754-A 

                                                                 )            

vs.                                                             )         DEPT NO:       II 

                                                                 ) 

THE STATE OF NEVADA,                   ) 

                                                                 ) 

                            Respondent.                 ) 

 

APPELLANT’S REPLY TO RESPONDENT’S SUPPLEMENTAL RESPONSE TO  

APPELLANT’S OPENING BRIEF REGARDING SEPARATION OF POWERS ISSUES 

 

          COMES NOW, Appellant Matthew Haney Molen, by and through his attorney Craig  

 

Mueller, Esq., and hereby submits the following as and for his Reply to Respondent’s  

 

Supplemental Response To Appellant’s Opening Brief Regarding Separation Of Powers Issues: 

 

A.  Deputy District Attorney Scheibel’s Prosecution Of This Case 

 Violates The Separation Of Powers Doctrine. 

  

          The Nevada Constitution states in relevant part: 

ARTICLE. 3. - Distribution of Powers.  

      Section 1.  Three separate departments; separation of powers; legislative  

                            review of administrative regulations. 

           1.  The powers of the Government of the State of Nevada shall be 

           divided into three separate departments, the Legislative, the Executive  

           and the Judicial; and no persons charged with the exercise of powers  

 

Case Number: C-20-348754-A

Electronically Filed
9/25/2020 11:50 AM
Steven D. Grierson
CLERK OF THE COURT
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            properly belonging to one of these departments shall exercise any functions,  

            appertaining to either of the others, except in the cases expressly directed  

            or permitted in this constitution. 

 

Deputy District Attorney Scheibel serves on the Nevada State Legislature.  She is also employed  

 

as a prosecutor by the Clark County District Attorney’s Office.  Her active involvement trying  

 

criminal cases would appear to clearly violate the express terms of Nev. Const. Art. 3 Sec. 1(1):  

 

“…no persons charged with the exercise of powers properly belonging to one of these  

 

departments shall exercise any functions, appertaining to either of the others….”   

 

          In Heller v. Legislature of Nevada, 120 Nev. 456, 93 P.3d 746 (2004), the Nevada  

 

Supreme Court ruled that the Secretary of State does not have standing to sue the Legislature to  

 

remove executive branch employees from serving on the Legislature because doing so violates  

 

the separation of powers doctrine.  The Supreme Court held that Secretary Of State Dean Heller  

 

did not state an actionable “claim or controversy”.  Id. at 463.  The Supreme Court further held  

 

that since there were no executive branch employees actually seated in the Legislature, the matter  

 

was not ripe for review. Id. 

 

          By contrast, Appellant was actually aggrieved by the fact that he was convicted after a  

 

bench trial that should never have happened.  Deputy DA Scheible may not prosecute individuals  

 

for violating statutes she may have had input in writing or amending as that would clearly cross  

 

the separation-of-powers line.  Because of that the trial was a nullity.  Unlike Secretary of  

 

State Heller, Appellant is not requesting a sweeping ruling altering the way the Legislature  

 

polices its members. Id.  Appellant singles out a specific prosecutor who  also serves in the  

 

Assembly who violated the separation of powers doctrine when she prosecuted his case.   

          

          The language of the Nevada Constitution is clear and unambiguous: “…no persons  

 

charged with the exercise of powers properly belonging to one of these departments shall  
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exercise any functions, appertaining to either of the others, except in the cases expressly directed  

 

or permitted in this constitution.”   

 

          Respondent provides a copy of the Legislative Counsel Bureau’s opinion letter dated  

 

August 8, 2020.  The LCB’s opinion is “…that the separation-of-powers provision of the Nevada  

 

Constitution only prohibits a legislator from holding a public office in another department of  

 

state government, because a person who holds a public office exercises sovereign functions  

 

appertaining to another department of state government.”  Respondent’s Ex. 1, p. 27.  The LCB  

 

opines “…that the separation-of-powers provision of the Nevada Constitution does not prohibit a  

 

legislator from occupying a position of public employment in another department of state  

 

government, because a person who occupies a position of public employment does not exercise  

 

any sovereign functions appertaining to another department of state government.” Id.  Put  

 

succinctly, Clark County District Attorney Steve Wolfson, as an elected official, is prohibited  

 

from serving as a legislator but Deputy District Attorney Melanie Scheibel, as an employee of  

 

the Clark County District Attorney’s Office, is not. 

 

          This opinion, and its distinction between public office and public employment, may or  

 

may not eventually prove to be correct.  As the LCB points out: “Since the Heller case in 2004,  

 

neither the Nevada Supreme Court nor the Nevada Court of Appeals has addressed or decided  

 

the merits of such a separation-of-powers challenge in a reported case.”  Respondent’s Ex.1, p. 2.    

 

What is the current state of the law is that the plain language of Nevada Constitution, Article 3,  

 

Section 1(1) does not make any distinction between public office and public employment.  It  

 

does, however, prohibit an individual from working in the legislative and executive branches of  

 

government simultaneously. 
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B.  The Call To Legislative Action. 

 

          The framers of the Nevada Constitution carved out an exception to what is a prima facie  

 

prohibition on working as a member of the legislative and executive branches of state  

 

government simultaneously.  That exception is found in the last phrase of Article 3, Section 1(1):  

 

“…except in the cases expressly directed or permitted in this constitution.”  The plain language  

 

of Article 3, Section 1(1) states that the legislature may permit an individual to work for two  

 

branches of government if it either: 1) amends the constitution, or 2) passes legislation enabling  

 

an individual to work for two branches of government simultaneously.  This interpretation is  

 

harmonious with the Nevada Supreme Court’s reasoning in Heller that Article 4, Section 6 of the  

 

Nevada Constitution “…expressly reserves to the Senate and Assembly the rights to extend, with  

 

and withdraw membership status.”  Id. at 466, 93 P.3d at 753.  Until the Senate and Assembly  

 

authorize dual service, the practice is expressly prohibited by Article 3, Section 1(1).  Ironically  

 

Assemblywoman Scheible could not introduce, sponsor or vote on such legislation because doing  

 

so would not only violate the separation-of-powers doctrine, but would present an actual conflict  

 

of interest between Assemblywoman Scheible and Deputy District Attorney Scheible! 

 

Respectfully SUBMITTED this 25th day of September, 2020. 

 

___/s/ Craig A. Mueller______ 

CRAIG A. MUELLER, ESQ. 

Nevada Bar No. 4703 

CRAIG A. MUELLER & ASSOCIATES, INC 

723 S. Seventh St. 

Las Vegas, NV 89101 

Office (702) 382.1200 

Fax (702) 940.1235 

receptionist@craigmuellerlaw.com 

Attorney For Appellant 
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CERTIFICATE OF ELECTRONIC SERVICE 

 

          I certify that a copy of Appellant’s Reply To Respondent’s Supplemental Response  

 

To Appellant’s Opening Brief Regarding Separation Of Powers Issues was served through the  

 

court clerk’s Odyssey Efile/Eservice network on September 25, 2020, to: 

 

                                                                         ALEXANDER CHEN 

                                                                         Chief Deputy District Attorney 

                                                                         Clark County District Attorney’s Office 

 

                                                                  BY: _/s/Rosa Ramos 

                                                                          Office Manager 

                                                                          Craig A. Mueller & Associates 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

 

Criminal Appeal COURT MINUTES November 09, 2020 

 
C-20-348754-A Matthew Haney Molen, Appellant(s) 

vs 
Nevada State of, Respondent(s) 

 
November 09, 2020 12:16 PM Minute Order  
 
HEARD BY: Scotti, Richard F.  COURTROOM: No Location 
 
COURT CLERK: Kathryn Hansen-McDowell 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- The Court GRANTS Appellant s Motion to Reconsider, based on the violation of Appellant s 
Constitutional rights to procedural due process, as explained below. 
Appellant Matthew Molen was deprived of his Constitutional rights of procedural due process 
because his prosecutor, Deputy District Attorney Scheible, also served as a Legislator at the time of 
the trial, in violation of the  Separation of Powers  doctrine   which doctrine exists as a fundamental 
feature of American government, and as a express clause in the Nevada Constitution.  Nev. Const. 
Art. 3, Sec. 1.  An individual may not serve simultaneously as the law-maker and the law-enforcer of 
the laws of the State of Nevada. 
The plain and unambiguous language of the Nevada Constitution is that:   
The powers of the Government of the State of Nevada shall be divided into three separate 
departments, - the Legislative, - the Executive and the Judiciary; and no persons charged with the 
exercise of powers properly belonging to one of these departments shall exercise any functions, 
appertaining to either of the others, except in the cases expressly directed or permitted in this 
Constitution. 
Nev. Const. Art 3, sec. 1.  This is commonly known as the  Separation of Powers  clause. 
It is undisputed that Prosecutor Scheible was a person charged with the exercise of powers within the 
legislative branch of government at the time of the trial.  Further, there is no reasonable dispute that, 
as prosecutor, she was charged with the exercise of powers within the executive branch.  The 
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enforcement of the laws of the State of Nevada are powers that fall within the executive branch of the 
government of the State of Nevada.  See Nev. Const. Art. 5, sec. 7.  Prosecutor Scheible was enforcing 
the laws of the State of Nevada, and representing the State of Nevada, and thus was exercising the 
powers delegated to her within the executive branch. It is not mere coincidence that District 
Attorneys are frequently referred to as  the State  or  the government.  
Deputy District Attorney Scheible did not have the legal authority to prosecute Appellant, thus the 
trial was a nullity.   
The Separation of Powers doctrine historically exists to protect one branch of government from 
encroaching upon the authority of another.  But more than that, it exists to safeguard the people 
against tyranny   the tyranny that arises where all authority is vested into one autocrat   a person who 
writes the law, enforces the law, and punishes for violations of the law. 
Our Founding Fathers understood that consolidated power was the genesis of despotism.  A 
dispersion of power, they understood, was the best safeguard of liberty.  As explained by James 
Madison,  The accumulation of all powers, legislative, executive and judiciary, in the same hands, 
whether of one, a few or many, and whether hereditary, self-appointed or elective, may justly be 
pronounced the very definition of tyranny.   Federalist No. 47 (3rd para.). 
One who serves in the legislative branch in making the law must not and cannot simultaneously 
serve in the executive branch as a prosecutor of the State laws.  This Court finds that it is a violation 
of procedural due process of nearly the highest order for a person to be tried and convicted by a 
public official who in charge of both writing and enforcing the law.   
The authorities cited by the State are very clearly wrong and distinguishable. 
In 2004 Attorney General Brian Sandoval issued an opinion that local executive branch employees are 
not prohibited from serving in the legislature.  But that opinion did not specifically consider that a 
Deputy District Attorney enforcing the laws of the State of Nevada, and representing the State of 
Nevada, is actually exercising powers belonging to the State executive branch.   
In August 8, 2020 the Legislative Counsel Bureau issued an opinion that  local governments and their 
officers and employees are not part of one of the three departments of state government.   But, like 
the AG Opinion mentioned above, that opinion did not specifically consider that a Deputy District 
Attorney enforcing the laws of the State of Nevada, and representing the State of Nevada, is actually 
exercising powers belonging to the State executive branch. 
The States  reliance on Lane v. District Court, 760 P.2d 1245 (Nev. 1988) is misplaced.  The issue in 
Lane was whether the Judiciary was improperly interfering with the functions of the Executive 
Branch.  The Nevada Supreme Court did not squarely reach the issue whether the due process rights 
of a criminal defendant were violated when prosecuted by an Assistant District Attorney who also 
served in the Legislature.  Here, this Court is not directing the Office of the District Attorney to do or 
not to do anything; rather, this Court is protecting the rights of the accused. 
The State attempts to draw a distinction between a  public officer  and a  mere public employee.   As 
to the former, the State acknowledges that the Separation of Powers Doctrine does apply to a person 
holding an Office established by the Constitution.  But the State invents out of thin air the notion that 
the Doctrine does not apply to an employee who carries out executive functions.  The States 
purported authority, State ex rel. Mathews v. Murray, 70 Nev. 116 (1953) does not stand for its 
proposition.  Mathews merely held that a petition for Writ of Quo Warranto could not be used to 
remove a  public employee,    only a  public officer.   While there might be a meaningful distinction 
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between a public employee and public officer in some situations, it is not evidence in the words of the 
Nevada Separation of Powers doctrine. 
The State wrongly relies on Heller v. Legislature of the State of Nevada, 120 Nev. 456 (2008) which 
held that the judiciary could not determine whether a legislator must be removed for violating the  
Separation of Powers  doctrine where the legislator also served in the Executive Branch.  That case 
was based on lack of standing, rather than the merits.  Further, this is not a case of the Judiciary 
determining the qualifications to be a member of the Legislature, or to work for the District Attorneys  
office.  Rather this case involves the due process rights of an accused; and, in this case, those rights 
were violated. 
The Appellant was deprived of his constitutional rights to procedural due process even if the Nevada 
Separation of Powers clause as written does not apply to any persons employed by local 
governments.  The  Separation of Powers  doctrine is such a clear, vital, and well-recognized aspect of 
the American system of government, existing long before the adoption of the Nevada Constitution.  
This Court finds that it is fundamental to American jurisprudence that a criminal defendant shall not 
be prosecuted by a person who is simultaneously the law-maker and the law-enforcer of the laws of 
the State of Nevada. 
The Court finds that Appellant did not waive his right on appeal to raise the issue of separation of 
powers.  Raising it in the Motion for Reconsideration is the same as raising it in the original appeal 
brief as the initial appeal is still pending. 
Accordingly, the Court GRANTS the Appeal, REVERSES the conviction, and ORDERS the Bond, if 
any, returned to Appellant. 
Appellant shall prepare the Order, consistent herewith, correcting for any scrivener error, and adding 
appropriate context and authorities. Further, Appellant shall submit the Order, pursuant to the 
electronic submission provisions of AO 20-17.  
 
CLERK'S NOTE:  The above minute order has been distributed to: Craig Mueller, Esq.: 
cmueller@muellerhinds.com, Alexander Chen, Esq.: alexander.chen@clarkcountyda.com and Melanie 
Scheible, Esq.: melanie.scheible@clarkcountyda.com. 11/10km 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Matthew Haney Molen, Appellant(s) 

vs 

Nevada State of, Respondent(s) 

Case No.: C-20-348754-A 

  

Department 2 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the State's Motion for Clarification and a Stay of the 

Proceedings Following the Filing of the Order in the above-entitled matter is set for hearing 

as follows:  

Date:  December 03, 2020 

Time:  Chambers 

Location: RJC Courtroom 03B 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Imelda Murrieta 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Imelda Murrieta 

 Deputy Clerk of the Court 
 

 

Case Number: C-20-348754-A

Electronically Filed
11/17/2020 11:50 AM
Steven D. Grierson
CLERK OF THE COURT

AA000231



 

1 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Richard F. Scotti 
District Judge 

 

Department Two 

Las Vegas, NV 89155 

ORDR 
 

 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
MATTHEW HANEY MOLEN, 
 

Appellant(s), 
 

vs. 
 
STATE OF NEVADA,  
 

Respondent(s). 
 

Case No.:    C-20-348754-A  
Dept. No.:   II 
 
Henderson JC Case No.: 19FH0521X 
                                  19CRH000443-0000 
 
Hearing Date:    October 15, 2020 
Hearing Time:   10:00 a.m. 
 
 

 

ORDER: 

GRANTING THE APPEAL, REVERSING CONVICTION, AND REMANDING TO 

LOWER COURT 

 

PROCEDURAL HISTORY 

This matter came before the Court on a Criminal Appeal from Henderson Justice 

Court. On June 11, 2020, Appellant filed his Notice of Appeal. A hearing was held on 

September 17, 2020. Appellant argued that Deputy District Attorney Melanie Scheible serves 

on the Nevada State Legislature, in violation of the Separation of Powers Doctrine, and, thus, 

the conviction was a nullity
1
. Given the gravity of Appellant’s assertions—and its potential 

widespread effects on others, like Scheible, who arguably hold dual governmental positions—

the Court continued the hearing and allowed the parties an opportunity to provide 

supplemental briefing on the issue. 

After reviewing all of the submitted papers and pleadings, and considering all of the 

arguments and authority presented, the Court GRANTS Appellant’s Appeal, based on the 

violation of Appellant’s Constitutional rights to procedural due process, as explained below. 

 

                         
1
 This argument was also made by Appellant Plumlee, in case C-20-346852-A (Plumlee v. State), who is 

represented by the same counsel as Mr. Molen; with Deputy District Attorney Scheible similarly representing the 

State. Accordingly, the Court quasi-consolidated the cases, solely for the purpose of arguing the Separation of 

Powers issue. 
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DISCUSSION 

Appellant Matthew Molen was deprived of his Constitutional rights of procedural due 

process because his prosecutor, Deputy District Attorney Scheible, also served as a Legislator 

at the time of the trial, in violation of the “Separation of Powers” doctrine – which doctrine 

exists as a fundamental feature of American government, and as an express clause in the 

Nevada Constitution. Nev. Const. Art III, §1. An individual may not serve simultaneously as 

the lawmaker and the law-enforcer of the laws of the State of Nevada. 

The plain and unambiguous language of the Nevada Constitution is that:   

 

The powers of the Government of the State of Nevada shall be divided 

into three separate departments, - the Legislative, - the Executive and the Judicial; 

and no persons charged with the exercise of powers properly belonging to one of 

these departments shall exercise any functions, appertaining to either of the 

others, except in the cases expressly directed or permitted in this Constitution. 

Nev. Const. Art III, §1. This is commonly known as the “Separation of Powers” 

clause. 

It is undisputed that Prosecutor Scheible was a person charged with the exercise of 

powers within the legislative branch of government at the time of the trial. Further, there is no 

reasonable dispute that, as prosecutor, she was charged with the exercise of powers within the 

executive branch. The enforcement of the laws of the State of Nevada are powers that fall 

within the executive branch of the government of the State of Nevada. See Nev. Const. Art. V, 

§7. Prosecutor Scheible was enforcing the laws of the State of Nevada, and representing the 

State of Nevada, and thus was exercising the powers delegated to her within the executive 

branch. 

Deputy District Attorney Scheible did not have the legal authority to prosecute 

Appellant, thus the trial was a nullity.   

The Separation of Powers doctrine historically exists to protect one branch of 

government from encroaching upon the authority of another. However, more than that, it 

exists to safeguard the people against tyranny – the tyranny that arises where all authority is 
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vested into one autocrat – a person who writes the law, enforces the law, and punishes for 

violations of the law. 

Our Founding Fathers understood that consolidated power was the genesis of 

despotism. A dispersion of power, they understood, was the best safeguard of liberty. As 

explained by James Madison, “The accumulation of all powers, legislative, executive and 

judiciary, in the same hands, whether of one, a few or many, and whether hereditary, self-

appointed or elective, may justly be pronounced the very definition of tyranny.” Federalist 

No. 47, ¶3. 

One who serves in the legislative branch in making the law must not and cannot 

simultaneously serve in the executive branch as a prosecutor of the State laws. This Court 

finds that it is a violation of procedural due process of nearly the highest order for a person to 

be tried and convicted by a public official who in charge of both writing and enforcing the 

law.   

The authorities cited by the State are very clearly wrong and distinguishable. 

In 2004, Attorney General (AG) Brian Sandoval issued an opinion that local executive 

branch employees are not prohibited from serving in the legislature. However, that opinion 

did not specifically consider that a Deputy District Attorney enforcing the laws of the State of 

Nevada, and representing the State of Nevada, is actually exercising powers belonging to the 

State executive branch.   

In August 8, 2020, the Legislative Counsel Bureau issued an opinion that “local 

governments and their officers and employees are not part of one of the three departments of 

state government.” However, similar to the AG Opinion mentioned above, that opinion did 

not specifically consider that a Deputy District Attorney enforcing the laws of the State of 

Nevada, and representing the State of Nevada, is actually exercising powers belonging to the 

State executive branch. 

The State’s reliance on Lane v. District Court, 760 P.2d 1245 (Nev. 1988) is 

misplaced. The issue in Lane was whether the Judiciary was improperly interfering with the 

functions of the executive branch. The Nevada Supreme Court did not squarely reach the issue 
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whether the due process rights of a criminal defendant were violated when prosecuted by an 

Assistant District Attorney who also served in the Legislature. Here, this Court is not directing 

the Office of the District Attorney to do or not to do anything. Rather, this Court is protecting 

the rights of the accused. 

The State attempts to draw a distinction between a “public officer” and a “mere public 

employee.” As to the former, the State acknowledges that the Separation of Powers Doctrine 

does apply to a person holding an Office established by the Constitution. However, the State 

invents out of thin air the notion that the Doctrine does not apply to an employee who carries 

out executive functions. The State’s purported authority, State ex rel. Mathews v. Murray, 70 

Nev. 116 (1953) does not stand for its proposition. Mathews merely held that a petition for 

Writ of Quo Warranto could not be used to remove a “public employee,” – only a “public 

officer.” While there might be a meaningful distinction between a public employee and public 

officer in some situations, it is not evidence in the words of the Nevada Separation of Powers 

doctrine. 

The State wrongly relies on Heller v. Legislature of the State of Nevada, 120 Nev. 456 

(2008) which held that the judiciary could not determine whether a legislator must be 

removed for violating the “Separation of Powers” doctrine where the legislator also served in 

the executive Branch. That case was based on lack of standing, rather than the merits. Further, 

this is not a case of the Judiciary determining the qualifications to be a member of the 

Legislature, or to work for the District Attorneys’ office. Rather this case involves the due 

process rights of an accused; and, in this case, those rights were violated. 

The Appellant was deprived of his constitutional rights to procedural due process even 

if the Nevada Separation of Powers clause as written does not apply to any persons employed 

by local governments. The “Separation of Powers” doctrine is such a clear, vital, and well-

recognized aspect of the American system of government, existing long before the adoption of 

the Nevada Constitution.   
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CONCLUSION 

This Court finds that it is fundamental to American jurisprudence that a person who is 

simultaneously the lawmaker and the law-enforcer of the laws of the State of Nevada shall not 

prosecute a criminal defendant. 

Accordingly, the Court hereby ORDERS, ADJUDGES, AND DECREES that 

Appellant’s Appeal is GRANTED, the lower court’s conviction is REVERSED, and the 

bond, if any, released to Appellant. 

The Court FURTHER ORDERS that this matter be REMANDED to the lower court 

for further proceedings consistent with this Order.  

IT IS SO ORDERED. 

Dated this ___ day of November, 2020.  

 
 
                 ___________________________________ 
                 RICHARD F. SCOTTI 
       DISTRICT COURT JUDGE 
       C-20-348754-A 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on or about the date signed, a copy of this Order was electronically 

served and/or placed in the attorney’s folder maintained by the Clerk of the Court and/or 

transmitted via facsimile and/or mailed, postage prepaid, by United States mail to the proper 

parties as follows: 
 

   
  Craig A. Mueller, Esq. 

Attorney(s) for Appellant(s) 
 
 
Steven B. Wolfson, Esq. 
Melanie L. Scheible, Esq. 
Alexander G. Chen, Esq. 
District Attorney(s) 
 
 
 
 
    /s/ Melody Howard 

                                                                    _________________________________ 
      Melody Howard  
      Judicial Executive Assistant 
      C-20-348754-A 
 
      
 
 
 

AA000237



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-20-348754-AMatthew Haney Molen, 
Appellant(s)

vs

Nevada State of, Respondent(s)

DEPT. NO.  Department 2

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 11/18/2020

District Attorney motions@clarkcountyda.com

Criag Mueller receptionist@craigmuellerlaw.com

Craig Mueller electronicservice@craigmuellerlaw.com

Department II Dept02LC@clarkcountycourts.us
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DISTRICT COURT
CLARK COUNTY, NEVADA

C-20-348754-A

Criminal Appeal December 03, 2020COURT MINUTES

C-20-348754-A Matthew Haney Molen, Appellant(s)
vs
Nevada State of, Respondent(s)

December 03, 2020 03:00 AM State's Motion for Clarification and a Stay of the Proceedings 
Following the Filing of the Order

HEARD BY: 

COURT CLERK:

COURTROOM: Scotti, Richard F.

Garcia, Louisa

Chambers

JOURNAL ENTRIES

The Court will issue a Minute Order resolving this matter.

PARTIES PRESENT:

RECORDER:

REPORTER:

Page 1 of 1Printed Date: 12/5/2020 December 03, 2020Minutes Date:

Prepared by: Louisa Garcia AA000239
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DAO 

 

DISTRICT COURT  

CLARK COUNTY, NEVADA 

 

 

Matthew Haney Molen, 

           Appellant. 

v. 

 

State of Nevada, 

           Respondent. 

 

 

CASE NO. C-20-348754-A 

DEPT NO. 2 

 

 

 

ORDER 

This MATTER having come before Judge Richard Scotti was originally set for hearing on 

December 3, 2020. However, Judge Richard Scotti took the matter under advisement and issued a 

minute order with his decision on December 15, 2020. Thereafter, the Respondent, the State of 

Nevada, appealed Judge Richard Scotti’s decision to the Nevada Supreme Court. Subsequently, 

the Nevada Supreme Court issued an Order on December 31, 2020 directing Respondent to obtain 

from the District Court Judge a written order memorializing its ruling on the motion for 

clarification. This written order follows. On December 15, 2020 Judge Richard Scotti made the 

following findings:  

Judge Scotti DENIES the State's Motion For Clarification And Stay of the Proceedings as 

his decision was rendered in complete compliance with the Nevada Code of Judicial Conduct, and 

without any improper bias or prejudice. The State suggests that the Judge was influenced by a 

Electronically Filed
01/08/2021 5:33 PM
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CARLI KIERNY 

DISTRICT JUDGE  

DEPT. II 

LAS VEGAS, NV 

89101 

campaign contribution from attorney Craig Mueller. The State is clearly wrong for several 

reasons. First, the amount of the Mueller contribution represents merely one-half of one percent 

of the total campaign contributions and loans to the Re-elect Judge Scotti campaign. Second, 

Judge Scotti had actually made two very significant rulings against other clients of Mr. Mueller 

even after the receipt of the campaign contribution - thus confirming that Judge Scotti renders 

decision on the merits, rather than external or improper factors. Third, Judge Scotti's decision is 

legally correct and properly based on the Nevada Constitution and the principle of Separation of 

Powers. Fourth, Judge Scotti confirms that he acted with impartiality, in strict compliance with 

the Nevada Code of Judicial Conduct, and without any bias or prejudice.  

The Nevada Code of Judicial Conduct and the Nevada Supreme Court permit sitting 

Judges and Judicial candidates to accept campaign contributions from attorneys that have or may 

have clients with matters pending in their Department - provided it does not lead to actual bias. In 

fact it is an established practice and commonplace in the Eighth Judicial District Court for Judges 

and Judicial-candidates to solicit and accept contributions from attorneys that have or might in the 

future have cases before them. This Court has carefully considered each of the factors set forth in 

Ivey v. Eighth Judicial District Court, 129 Nev. 154, 159 (2013) in exercising its obligation to 

remain on this case.  

Further, the Court DENIES the State’s request for a stay pursuant to NRAP 8(a). The State 

is not prejudiced by the denial of a stay, and the denial of a stay will not defeat the object of any 

appeal. 

 

 

 
 

             

       

Decision made by Judge Richard
Scotti who is no longer with the
District Court
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AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Decision and Order was served via the court’s electronic eFile system 
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/8/2021

District Attorney motions@clarkcountyda.com

Criag Mueller receptionist@craigmuellerlaw.com

Craig Mueller electronicservice@craigmuellerlaw.com

Department II Dept02LC@clarkcountycourts.us
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