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POINTS AND AUTHORITIES 
 

I.  INTRODUCTION 
 

 Petitioner’s Opposition to Respondents’ Objections to the underlying DCRR rehashes 

many of the same arguments previously presented in Petitioner’s own 40-page set of objections 

to the same findings and recommendations.1  Respondents dispensed with these arguments in 

their extensive opposition to Petitioner’s objections, and will not burden the Court by repeating 

them here except where necessary to address any pertinent points. 

 Though his underlying motion was devoid of any legal argument contending that Lubbers’ 

notes were subject to production under the fiduciary exception to the attorney-client privilege, the 

crux of Petitioner’s Opposition is a full-throated defense of the Discovery Commissioner’s sua 

sponte findings and recommendations on this legal issue.  To demonstrate a factual predicate for 

the application of the fiduciary exception, Petitioner now presents new “facts” in support of the 

retroactive notion that the Initial Petition was a benign pleading that would not have caused 

Lubbers to anticipate litigation.  There are just two problems with Petitioner’s continuing attempt 

to revise history.  First, Petitioner’s so-called “facts” are not facts at all as they are comprised 

exclusively of improper attorney argument.  Second, even if Petitioner’s new facts could 

surmount the first hurdle, they are not inconsistent with the Discovery Commissioner’s finding 

that Lubbers reasonably anticipated litigation by October 2013. 

 Petitioner’s legal basis for application of the fiduciary exception is equally flawed.  

Predictably relying on Riggs Nat’l Bank v. Zimmer, 335 A.2d 709 (Del. Ch. 1976), Petitioner first 

contends that the Nevada Supreme Court would likely recognize a fiduciary exception to the 

attorney-client privilege.  That the Nevada Supreme Court has not recognized the common-law 

                                                
1  Capitalized terms used herein shall have the same meaning as those identified in Respondents’ 
Objections dated Dec. 17, 2018 (on file) (“Resp. Objections”).  

APP000730



 

Page 3 of 22 
 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

fiduciary exception to Nevada’s statutory attorney-client privilege in the three-plus decades since 

Riggs was decided undermines Petitioner’s conclusory position.  Indeed, the Nevada Supreme 

Court has consistently rejected entreaties like those being made by Petitioner to enlarge or narrow 

statutory privileges through judicial legislation.   

Petitioner next represents that this Court has recognized the existence of the fiduciary 

exception on “repeated occasions.”  Even if true, this Court’s prior recognition of the fiduciary 

exception in past cases—presumably based on the facts unique to those cases—does not constitute 

precedent or law of the case in this action.  Finally, Petitioner claims that most of the jurisdictions 

to consider this question have adopted the fiduciary exception.  This is either wishful thinking or 

a purposeful mischaracterization of reality as the vast majority of state courts and legislatures to 

consider the issue have outright rejected the fiduciary exception to the attorney-client privilege 

based on a variety of grounds.  Other states upon which Petitioner relies, including Delaware post-

Riggs, have at least partially rejected the exception.  Setting aside all of the foregoing issues, the 

fiduciary exception does not apply to Lubbers’ notes even if it were recognized in Nevada.  That 

is because Lubbers unequivocally prepared his notes and sought legal advice from LHLGB for 

his own protection. 

 Petitioner’s remaining arguments fare no better.  The statutory exception embodied in NRS 

49.115(5) cannot apply for the simple reason that LHLGB lawyers were not “retained or consulted 

in common” by Lubbers and Scott.  Nor can Scott obtain production of Lubbers’ Group 1 Notes 

based on “substantial need” as this principle is irrelevant where, as here, the subject documents 

are protected by the attorney-client privilege.  While a demonstration of “substantial need” can 

justify the production of “ordinary” work product (unless the attorney-client privilege also applies 

to the subject materials), Scott has failed to satisfy this showing for the reasons set forth below.         

 Petitioner ends his Opposition by knocking down a strawman.  Respondents never argued 
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this Court lacks authority to review potentially privileged documents in camera or that it is 

incapable of rendering an “unbiased ruling.”  To the contrary, as officers of the Court, 

Respondents’ counsel simply alerted Her Honor in advance that the notes at issue reflect, in part, 

Lubbers’ opinions as to how the Court may view this case.  Because the Court is the trier of fact 

in this action, Respondents believe it should be permitted the opportunity to make an informed 

choice either to resolve the privilege dispute on its own or—in the event the Court is concerned 

about becoming inadvertently tainted—to refer the matter to another judicial officer who will not 

be rendering the ultimate decision herein.    

II.  ARGUMENT 

A. The Court Should Disregard Petitioner’s New Factual Contentions. 

 Petitioner responds to the factual summary contained in Respondents’ Objections by once 

more attempting to downplay the adversarial nature of the Initial Petition and the events leading 

up to its filing.  The parties addressed this issue in great detail below and in related filings pending 

before this Court.  See, e.g., Pet. Objections dated Dec. 17, 2018 (on file) at 6-7; Resp. Opp’n to 

Pet. Objections dated Jan. 14, 2019 (on file) at 3-5.   Despite the silence of his 31-page Reply in 

support of his underlying Motion for Determination of Privilege Designation (“Priv. Mot.”) and 

his 40 pages of objections to the DCRR, Petitioner now argues in his Opposition to Respondents’ 

Objections that the alleged manner in which Lubbers interacted with Scott between the filing of 

the Initial Petition in September 2013 and the Petition to Surcharge in June 2017 (i.e. having 

weekly meetings) demonstrates that Lubbers did not anticipate litigation in 2013.  See Opp’n at 

5:4-11. The Court should disregard these “factual” contentions.   

First, assuming arguendo that Petitioner can assert these factual contentions at this stage 

of the proceedings, he has nonetheless failed to support his alleged “facts” with any competent 

evidence.  There is no declaration, no affidavit nor any other form of evidence attesting to this 
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newly-presented information.  Petitioner instead relies solely on improper attorney argument to 

make these points.  Of course, “[a]rguments of counsel are not evidence and do not establish the 

facts of the case.”  Nevada Ass’n Servs., Inc. v. Eighth Judicial Dist. Ct., 130 Nev. 949, 957, 338 

P.3d 1250, 1255-56 (2014) (quoting Jain v. McFarland, 109 Nev. 465, 475-76, 851 P.2d 450, 457 

(1993)).2 

Second, even if Scott had presented competent evidence to support his argument, that 

Lubbers may have had breakfast meetings with Scott after the filing of the Initial Petition in no 

way detracts from the abundance of evidence that Lubbers reasonably anticipated litigation at the 

time he prepared his notes in October 2013 and thereafter.  Again, Scott’s counsel accused 

Lubbers of acting in bad faith in November 2012, Lubbers memorialized this as a threat of 

litigation, Scott filed the Initial Petition in September 2013 accusing Lubbers of violating his 

fiduciary duties as Family Trustee and questioning whether Lubbers entered the Purchase 

Agreement in May 2013 as a means to punish Scott, and Lubbers promptly retained counsel in 

October 2013 to represent him in responding to the Initial Petition.  See Resp. Objections at 4-5; 

15-16 (incorporating Resp. Opp’n to Priv. Mot. dated Aug. 10, 2018).  Additionally, the Initial 

Petition, orders entered shortly after the Initial Petition was filed, and Scott’s counsel all 

confirmed that Scott was retaining his right to challenge the propriety of the Purchase Agreement, 

see id., which he has now done through his Surcharge and Supplemental Petitions.     

Scott further challenges the factual basis for the Discovery’s Commissioner’s findings on 

                                                
2  Scott never raised the issue of his breakfast meetings with Lubbers in his underlying papers.  
Instead, his counsel briefly argued this point during the August 29 hearing.  See Resp. Objections, 
Ex. 1 at 87:7-14.  While oral attorney argument is just as ineffective at establishing the facts of 
the case as written attorney argument, the Discovery Commissioner nonetheless had an 
opportunity to consider Petitioner’s point and still found that Lubbers prepared the subject notes 
because of the prospect of litigation.  This Court should do the same.               
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grounds that the declarations submitted by the LHLGB attorneys were “vague” and “not 

credible.”  See Opp’n at 5:17-8:3.  But Respondents are not required to reveal the contents of the 

communications they seek to protect as privileged.  See NRCP 26(b)(5) (party claiming privilege 

shall identify withheld materials “without revealing information itself privileged or protected”) 

(emphasis added); cf. Robbins v. Gillock, 109 Nev. 1015, 1018, 862 P.2d 1195, 1197 (1993) (“the 

moving party is not required to divulge the confidences actually communicated, nor should a 

court inquire into whether an attorney actually acquired confidential information in the prior 

representation.”).3  Nor do the declarations of the LHLGB attorneys lack credibility simply 

because Scott does not like what they say.  In any event, Respondents have already addressed 

these arguments elsewhere and would simply direct the Court to their Opp’n to Pet. Objections at 

12:23-15:11.  Lastly, Respondents have also addressed previously Petitioner’s final factual 

argument regarding the interplay between the inadvertent production of documents and the terms 

of the parties’ ESI Protocol Agreement.  See id. at 33:9-40:2. 

B. Respondents Have Satisfied Their Burden of Establishing that Lubbers’ Notes Are 
Protected by the Attorney-Client Privilege and the Work Product Doctrine. 

 
 Petitioner argues that Respondents must first establish the attorney-client privilege and/or 

work product doctrine apply to Lubbers’ notes before reaching the issue of whether any 

exceptions apply that would allow for production of the notes, or portions thereof.  See Opp’n at 

9:14-11:22.  Respondents agree.  That said, they made this showing below.  The Discovery 

Commissioner properly determined that Bates Nos. RESP0013284 and RESP0013285 

                                                
3  Respondents purposefully refrained from showing Lubbers’ notes to the LHLGB attorneys prior 
to the preparation of their declarations as Respondents did not want to face a claim that the use of 
privileged documents to refresh a witness’s recollection prior to testifying resulted in a waiver of 
the privilege.  See L.V. Dev. Assocs. v. Eighth Judicial Dist. Ct., 130 Nev. 334, 340, 325 P.3d 
1259, 1263 (2014) (“Nevada courts lack discretion to halt the disclosure of privileged documents 
when a witness uses privileged documents to refresh his or her recollection prior to testifying.”). 
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(sometimes referred to as the Group 1 Notes along with Bates Nos. RESP0013286-88) were 

protected by the attorney-client privilege, and that both the Group 1 Notes and Bates Nos. 

RESP78899-78900 (sometimes referred to as the Group 2 Notes) were protected by the work 

product doctrine.  Respondents have previously explained why the Discovery Commissioner’s 

findings on these points should be affirmed, see Resp. Opp’n to Pet. Objections at 8:20-24:19, 

and incorporate those arguments as if fully set forth herein. 

C. Neither the Nevada Legislature Nor the Nevada Supreme Court Has Recognized the 
Fiduciary Exception to the Attorney-Client Privilege.  

 
 Petitioner begins his analysis of the fiduciary exception by chastising Respondents for 

citing to the unpublished opinion of Marshall v. Eighth Judicial Dist. Ct., 128 Nev. 915, 381 P.3d 

637, 2012 WL 2366435 (2012) in purported violation of NRAP 36(c)(3).  See Opp’n at 11:24-

12:12:9.  Because NRAP 36 is a rule of appellate procedure, not civil procedure, its application 

here is questionable.  That said, Respondents acknowledged that Marshall is unpublished and not 

precedential.  See Resp. Objections at 12:19-13:2.  Respondents addressed Marshall because the 

Discovery Commissioner raised it sua sponte during the August 29 hearing.  See id., Ex. 1 at 

31:9-18.  They did so, moreover, only to make the point that the opinion did not resolve the 

application of the fiduciary exception one way or the other.  See id. at 13:2-10.  Despite 

Petitioner’s attempt to cherry-pick language from the opinion to suggest that the Nevada Supreme 

Court “impl[ied] a fiduciary exception applies to a trustee,” see Opp’n at 12:6-9, the plain 

language of Marshall makes clear this issue remains unresolved in Nevada.4     

                                                
4  Equally off-base is Petitioner’s nonsensical proposition that the parties’ briefing of the fiduciary 
exception in connection with accountant Dan Gerety in February 2018 somehow means that 
Respondents had notice this was a contested issue six months later when briefing the altogether 
different issue of Lubbers’ notes.  See Opp’n at 12:11-16.  Petitioner filed his Motion for 
Determination of Privilege Designation on July 13, 2018 (on file), which is devoid of any legal 
argument about the fiduciary exception applying to Lubbers’ notes.  Though Petitioner made a 
passing reference to the fiduciary exception in his reply, see id. at 16:5-15, it was for a general 
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  1. This Court’s prior rulings addressing the fiduciary exception are not 
precedential or law of the case in this action. 

 
Petitioner argues that this Court has “recognized” the fiduciary exception to the attorney-

client privilege on “repeated occasions” and has applied Riggs Nat’l Bank v. Zimmer, 355 A.2d 

709 (Del. Ch. 1976) “in multiple cases.”  See Opp’n 11:23; 13:4-5; 13:8-9; and 15:13-16.  The 

undersigned was not involved in those cases and, thus, cannot comment one way or the other as 

to the accuracy of Petitioner’s representations on these points.   

Assuming, for present purposes, that the Court has applied the fiduciary exception in other 

actions, Respondents presume the Court reached those rulings based on the facts unique to the 

respective cases at issue.  For example, a finding in a particular case that a trust beneficiary is 

permitted to obtain certain legal opinions a trustee commissioned in connection with trust 

administration matters, would not automatically justify the disclosure of all attorney-trustee 

communications on trust administration issues.  Nor would such a ruling justify the disclosure of 

notes a trustee prepared to aid communications with counsel for his own protection.  In other 

words, facts matter.  Petitioner cannot import the fiduciary exception into this action simply 

because the Court has purportedly applied it in different district court cases involving different 

parties in different factual situations. 

Besides the innumerable factual distinctions between the many cases on this Court’s docket 

(both past and present), the sweep of this Court’s rulings in other cases is also limited by the law 

                                                
point and still lacked any analysis of the exception in the context of Lubbers’ notes.  Of course, 
raising a matter for the first time in reply does not constitute proper notice.  See Francis v. Wynn 
Las Vegas, LLC, 127 Nev. 657, 671 n.7, 262 P.3d 705, 715 n.7 (2011) (issue raised for first time in 
reply would not be considered as opposing party did not have fair opportunity to respond).  In short, 
there is nothing “misleading” about Respondents’ contention that their Objections provided the first 
substantive opportunity to address the Discovery Commissioner’s sua sponte invocation of the 
fiduciary exception to justify the production of Lubbers’ protected notes.  
              

APP000736



 

Page 9 of 22 
 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

of the case doctrine, which “provides that when an appellate court decides a principle or rule of 

law, that decision governs the same issues in subsequent proceedings in that case.”  Dictor v. 

Creative Mgmt. Servs., LLC, 126 Nev. 41, 44, 223 P.3d 332, 334 (2010).  With all due respect to 

this Court’s prior decisions, “only appellate court decisions may constitute law of the case.”  

McKague v. Whitley, 112 Nev. 159, 166, 912 P.2d 255, 259 (1996).  If a district court’s prior 

decisions in the same action do not constitute law of the case, then Petitioner’s attempt to use this 

Court’s earlier decisions in different actions to justify application of the fiduciary exception here 

is even further afield.   

2. The Court cannot create judicial exceptions to Nevada’s statutory 
attorney-client privilege.     

 
Respondents explained in their Objections that any determination to adopt the fiduciary 

exception to Nevada’s attorney-client privilege must be made by the legislature, not the courts, 

see Resp. Objections at 10:17-13:10, as the privilege and its exceptions are creatures of statute, 

not common law.  See id.; see also NRS 49.095; NRS 49.115.  The Nevada Supreme Court has 

expressly recognized that it cannot enlarge or narrow statutory privileges by judicial fiat.  See id. 

(analyzing State ex rel. Tidvall v. Eighth Judicial Dist. Ct., 91 Nev. 520, 539 P.2d 456 (1975)); 

see also Mitchell v. Eighth Judicial Dist. Ct., 131 Nev. Adv. Op. 21, 359 P.3d 1096, 1100-01 

(2015) (“[W]e cannot enlarge the doctor-patient privilege by judicially narrowing one of its 

principal exceptions without running afoul of NRS 49.015, which constrains nonconstitutional 

privileges to those the Legislature has authorized.”); cf. Rogers v. State, 127 Nev. 323, 326-27, 

255 P.3d 1264, 1266 (2011) (because doctor-patient privilege did not exist at common law, “[i]ts 

existence and scope depend on statute.”). 

 Claiming that Respondents have a “fundamental misunderstanding” of the fiduciary 

exception, see Opp’n at 15:2-3, Petitioner hopes to evade the above authorities by arguing that 
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the term “fiduciary exception” is a “misnomer” as it is not really an exception to the attorney-

client privilege at all.  See id. at 15:4-16:10.  According to Petitioner, “the fiduciary exception is 

better described as a definition of who falls within the class that is protected by the privilege 

than an actual exception to the same.”  Id. at 15:11-12 (emphasis added).  Respectfully, it is 

Petitioner who has a fundamental misunderstanding of how privileges work in Nevada. 

 To begin, the reasoning upon which Petitioner bases his “misnomer” theory—i.e., that the 

beneficiary, not the trustee, is the “real client”—comes from three cases decided outside the 

context of a statutory attorney-client privilege.  Riggs, supra was decided in 1976 before Delaware 

codified the attorney-client privilege and its exceptions. 355 A.2d at 713 (“Attorney client 

privilege is established in Delaware, not by statute but by application of common law 

principles[.]”) (quotation omitted); but see D.R.E. 502 (subsequently codifying attorney-client 

privilege and its exceptions).5  The other two cases Petitioner cites for this proposition are 

premised on federal law which, like Riggs, draws its privilege jurisprudence from the common 

law unless the Constitution or a federal statute provides otherwise.  See Opp’n at 15:19-24 and 

nn. 28-29 (citing United States v. Jicarilla Apache Nation, 564 U.S. 162, 131 S.Ct. 2313 (2011) 

and United States v. Mett, 178 F.3d 1058 (9th Cir. 1999)); see also FRE 501 (“The common law 

                                                
5  The Delaware legislature has enacted additional legislation that significantly undercuts the 
remaining scope of Riggs.  See 12 Del.C § 3333 (“[a] fiduciary may retain counsel in connection 
with any matter that is or might reasonably be believed to be one that will become the subject of 
or related to a claim against the fiduciary, and the payment of counsel fees and related expenses 
from the fund with respect to which the fiduciary acts as such shall not cause the fiduciary to 
waive or to be deemed to have waived any right or privilege including, without limitation, the 
attorney-client privilege even if the communications with counsel had the effect of guiding the 
fiduciary in the performance of fiduciary duties.”) (emphases added).  Thus, the Riggs court’s 
emphasis on the use of trust assets to pay counsel as being a “significant factor” for identifying 
the “real client,” see 355 A.2d at 712, no longer appears to be good law in Delaware.         
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. . . governs a claim of privilege[.]”).6  

 The “real client” justification for the fiduciary exception is, moreover, directly at odds with 

Nevada law.  The Nevada legislature has already defined who qualifies as a “client” in the context 

of the attorney-client privilege.  See NRS 49.045 (“‘Client” means a person, including a public 

officer, corporation, association or other organization or entity, either public or private, who is 

rendered professional legal services by a lawyer, or who consults a lawyer with a view to 

obtaining professional legal services from the lawyer.”).  Scott plainly does not meet this 

definition in the context of Lubbers’ notes as LHLGB never provided any services to him, and 

Scott never consulted with the firm.  Scott was instead represented by SDF, and it was that firm 

that filed the Initial Petition on his behalf in September 2013.  Only then did Lubbers retain his 

own counsel, LHLGB, to assist him in responding to the Initial Petition.   

 Simply put, none of the relevant statutes make any mention of trust beneficiaries being the 

“real client” when a trustee consults counsel.  Just the opposite is true.  NRS 162.310(1) expressly 

provides that attorneys for trustees do not, solely because of that attorney-client relationship, owe 

fiduciary duties to beneficiaries.  See In re Laprade Family Trust, 2016 WL 1204540, at *1, n.1 

(Mar. 25, 2016) (explaining that NRS 162.310 was enacted in direct response to Charleson v. 

Hardesty, 108 Nev. 878, 839 P.2d 1303 (1992)).  Under Nevada law, then, Petitioner’s rationale 

that a trustee is not the “real client” and nothing but a proxy for the beneficiary is wholly without 

merit. 

                                                
6  Petitioner fails to disclose to the Court that the portion of Apache Nation he relies upon for his 
“real client” theory is taken from the dissenting opinion.  See Opp’n at 15:23-24 and n.25 (citing 
Apache Nation, 131 S.Ct. at 2333 but omitting (Sotamayor, J., dissenting)).  Notably, the majority 
in Apache Nation actually held that “the common law of trusts does not override the specific trust-
creating statutes and regulations that apply here.”  Id. at 564 U.S. at 185, 131 S.Ct. at 2330 
(rejecting application of fiduciary exception to the government’s administration of Indian trusts). 
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    Petitioner’s novel attempt to justify adoption of the fiduciary exception in Nevada by 

trying to recast it from an “exception” to merely a “definition of who falls within” the protected 

class likewise falls flat.  As set forth above, the Nevada legislature has already defined by statute 

who falls within the protected class of “client.”  And the Nevada Supreme Court has expressly 

rejected efforts to expand statutory privilege definitions based on common law principles or 

policy arguments.  See, e.g., Rogers, 127 Nev. 323, 255 P.3d 1264.   

 In Rogers, the defendant sought reversal of his conviction on grounds the district court 

improperly admitted statements he made to an emergency medical technician (EMT) while being 

transported to the hospital from an accident scene, arguing that the statements should have been 

excluded under the doctor-patient privilege codified in NRS 49.225.  Id. at 325-26, 255 P.3d at 

1265-66.  The Rogers court began by observing that the “existence and scope” of the doctor-

patient privilege “depend on statute.”  Id. at 326, 255 P.3d at 1266 (emphasis added).  It then 

noted that the statute’s key terms—doctor, patient, and confidential communication—each “has 

a specific, given definition” and that the definition of “doctor” did not include EMTs or 

paramedics.  Id. at 326-27, 255 P.3d at 1266.  Despite the defendant’s policy arguments to justify 

the extension of the doctor-patient privilege to first responders, the Nevada Supreme Court 

concluded that “the doctor-patient privilege in NRS 49.225 does not apply to communications 

between an EMT or paramedic and patient when those communications do not occur in the 

presence, or at the direction of a doctor, as defined in NRS 49.215(2).”  Id. at 327-28, 255 P.3d 

at 1267 (emphasis added). 

 The same reasoning applies here.  The existence and scope of Nevada’s attorney-client 

privilege and its exceptions depend on statute.  See NRS 49.095; NRS 49.115.  Each of the 

privilege’s key terms are likewise defined by statute.  See NRS 49.035-49.085.  Regardless of 

what Petitioner wants to label the fiduciary exception—e.g., an “exception,” a “definition,” or a 
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“class identifier”—Nevada’s courts are not permitted to narrow the scope of the attorney-client 

privilege by judicially expanding the definition of “client” or increasing the limited number of 

exceptions recognized by the Legislature.  See Mitchell, 359 P.3d at 1100-01 (“[W]e cannot 

enlarge the doctor-patient privilege by judicially narrowing one of its principal exceptions[.]”).  

Indeed, if a fiduciary’s disclosure obligations to the beneficiary trumped his right to engage in 

privileged communications with counsel, fundamental fairness would require notice of this fact 

in advance.  The Legislature has never provided such notice.  Its silence is telling.   

 3. Most states to consider the issue have rejected the fiduciary exception.     

 Relying on Riggs and scattered cases from New York, the District of Columbia, and 

Arkansas, Petitioner proclaims that in “most of the jurisdictions in which this question has arisen 

[i.e., application of the fiduciary exception], courts have given the trustee’s reporting duties 

precedence over the attorney-client privilege.”  See Opp’n at 13:6-7 and n.25.  Not exactly.  The 

reality is that most states to consider the issue in the wake of Riggs have outright rejected the 

fiduciary exception to the attorney-client privilege.7  For its part, New York has passed legislation 

                                                
7  See, e.g., Wells Fargo Bank v. Superior Court, 990 P.2d 591, 595-97 (Cal. 2000) (“What courts 
in other jurisdictions give as common law privileges they may take away as exceptions. We, in 
contrast, do not enjoy the freedom to restrict California’s statutory attorney-client privilege based 
on notions of policy or ad hoc justification.”); Hubbel v. Ratcliffe, 2010 WL 4885631, *5-6 (Conn. 
Super Ct. Nov. 8, 2010) (“An exception to the attorney-client privilege is not warranted. . . . 
Accordingly, the claimed fiduciary exception to the attorney-client privilege is not applicable 
here.”); Hawaii R. Probate 42(a) (“An attorney employed by a fiduciary for an estate, 
guardianship, or trust represents the fiduciary as client as defined in Rule 503(a) of the Hawaii 
Rules of Evidence and shall have all the rights, privileges, and obligations of the attorney-client 
relationship with the fiduciary insofar as the fiduciary is acting in a fiduciary role for the benefit 
of one or more beneficiaries or a ward”); Garvy v. Seyfarth Shaw LLP, 966 N.E.2d 523 (Ill. App. 
Ct. 2012) (“Illinois has not adopted the fiduciary-exception to the attorney-client privilege. . . . 
[and] [t]he cases relied on by [plaintiff] and the circuit court do not persuade us to create new law 
in Illinois by adopting it here.”); Opus Corp v. Int’l Business Machines Corp., 956 F. Supp. 1503 
(D. Minn 1996) (applying Minnesota law and rejecting fiduciary exception in partnership 
context); Murphy v. Gorman, 271 F.R.D. 296, 305 (D.N.M. 2010) (predicting the New Mexico 
Supreme Court “would not permit a judicially created expansion of the exceptions to the attorney-
client privilege to add a fiduciary exception, which has not been recognized in the New Mexico 
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since the time Hoopes v. Carota was decided that raises questions about the scope of any 

remaining fiduciary exception in New York.  See NY CPLR § 4503(a)(2)(A)(ii) (2016) (“The 

existence of a fiduciary relationship between the personal representative and a beneficiary of the 

estate does not by itself constitute or give rise to any waiver of the privilege for confidential 

communications made in the course of professional employment between the attorney or his or 

her employee and the personal representative who is the client.”).  The Delaware legislature, as 

set forth above, has done the same since Riggs was decided.  See supra at n.5.  

 In addition to the inability of courts to adopt common law exceptions in the face of 

statutorily-enacted privileges, a variety of public policy considerations also favor rejection of the 

fiduciary exception.  First, the exception would discourage trustees from seeking legal advice if 

they knew their communications with counsel would not remain confidential: 

The attorney-client privilege serves the same important purpose in the trustee-
attorney relationship as it does in other attorney-client relationships.  A trustee must 
be able to consult freely with his or her attorney to obtain the best possible legal 
guidance.  Without the privilege, trustees might be inclined to forsake legal advice, 
thus adversely affecting the trust, as disappointed beneficiaries could later pore over 
the attorney-client communications in second guessing the trustee’s actions.  

                                                
Constitution or the New Mexico Rules of Evidence”); Ohio Rev. Code Ann. § 5815.16; Crimson 
Trace Corp. v. Davis Wright Tremaine LLP, 326 P.3d 1181, 1195 (Or. 2014) (en banc) 
(concluding that “OEC 503(4) was intended as a complete enumeration of the exceptions to the 
attorney-client privilege.  Insofar as that list does not include a ‘fiduciary exception,’ that 
exception does not exist in Oregon.”); S.C. Code Ann. § 62-1-110 (2014) (“Whenever an 
attorney-client relationship exists between a lawyer and a fiduciary, communications between the 
lawyer and the fiduciary shall be subject to the attorney-client privilege unless waived by the 
fiduciary, even though fiduciary funds may be used to compensate the lawyer for legal services 
rendered to the fiduciary. The existence of a fiduciary relationship between a fiduciary and a 
beneficiary does not constitute or give rise to any waiver of the privilege for communications 
between the lawyer and the fiduciary.”); Huie v. DeShazo, 922 S.W.2d, 920, 924-25 (Tex. 1996) 
(“If the special role of a fiduciary does justify such an exception, it should be instituted as an 
amendment to Rule 503 through the rulemaking process, rather than through judicial 
interpretation.”); Batt v. Manchester Oaks Homeowners Ass’n, Inc., 2010 WL 7371240, *3-4 (Va. 
Cir. Ct. July 6, 2010) (declining to adopt Fiduciary-Beneficiary Exception to attorney-client 
privilege). 
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Alternatively, trustees might feel compelled to blindly follow counsel’s advice, 
ignoring their own judgment and experience.   
 

Huie, 922 S.W.2d at 924-25.  Even the cases relied upon by Petitioner recognize this as one danger 

of an expansive fiduciary exception.  See Mett, 178 F.3d at 1065 (“an uncertain attorney-client 

privilege will likely result in [ ] trustees shying away from legal advice regarding the performance 

of their duties.”).  This is not in the best interests of beneficiaries as they should prefer “well-

counseled trustees who clearly understand their duties.”  Id.   

 Second, attorneys representing trustees would be reluctant to provide the full and frank 

advice that is essential to the proper functioning of the attorney-client privilege if they knew the 

beneficiary could ultimately use that advice against the Trustee.  Attorneys would instead be 

inclined to provide hedged advice given the likelihood it may be disclosed to the beneficiary and 

thereafter weaponized.  This lowers the quality of the advice received by the trustee and, again, 

only hurts the beneficiary in the end.  Of course, “a trustee’s fear that her lawyer will be used 

against her may well translate into [ ] an unwillingness to serve at all[,]” Mett, 178 F.3d at 1065, 

thereby having the anomalous effect of diminishing the number of qualified individuals and 

institutions available to serve as trustees in the first place.  

    Finally, recognition of the fiduciary exception in Nevada will burden judicial resources 

by vastly increasing the need for in camera review to determine whether trustee-attorney 

communications relate to trust administration (which may, in certain cases, be subject to 

production under the exception) or the trustee’s own protection (which would not).  This line, 

however, is often blurred.  The Mett case, relied upon by Petitioner, recognized the dilemma: “this 

view of the fiduciary exception threatens to swallow the entirety of the attorney-client privilege 

for [ ] trustees.  After all, any advice concerning [a trust] could be construed as relating, at least 

indirectly, to the administration of the [trust].”  178 F.3d at 1065.  Given the lack of a bright line 
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between distinguishing what is a protected communication and what is not, adoption of the 

fiduciary exception threatens to mire the district courts in endless discovery disputes.  And 

because those disputes revolve around the issue of privileged communications, they will often be 

the subject of actual or attempted writ review, thus fostering yet more delay and uncertainty.    

 4. NRS 49.115(5) has zero application to this case. 

           Relying on the Discovery Commissioner’s finding in another case (Steiner) and this 

Court’s apparent affirmation thereof, Petitioner contends that the exception to the attorney-client 

privilege embodied in NRS 49.115(5) also justifies the production of Lubbers’ notes.  See Opp’n 

at 17:12-19:8.  The argument fails for multiples reasons.  Again, decisions in other cases are not 

precedent or law of the case in this matter.  Petitioner, moreover, continues to ignore the plain 

language of the statute, which requires him to have been an actual client of LHLGB by retaining 

or consulting the firm in common with Lubbers.  See NRS 49.115(5); see also Resp. Objections 

at 13:11-14:10.  That never occurred.  Lastly, Petitioner’s refrain that Lubbers was consulting 

LHLGB for Scott’s benefit—which is wrong for reasons set forth below—fails to transform Scott 

into a client of the firm.  See NRS 162.310(1).  Whether the Discovery Commissioner and 

Petitioner view NRS 49.115(5) as an adjunct to the fiduciary exception or an alternative thereto, 

it provides no support for the production of Lubbers’ notes.             

D. Even if It Existed in Nevada, Petitioner Has Not Satisfied His Burden of 
Demonstrating the Fiduciary Exception Applies Here.  

 
 Respondents have explained in detail that even if the fiduciary exception exists in Nevada, 

it would not apply to Lubbers’ notes.  See Resp. Objections at 14:11-17:4.  Unlike the threshold 

issue of establishing whether the attorney-client privilege applies to a particular communication, 

for which Respondents bear the burden, it is Petitioner who bears the burden of establishing that 

the fiduciary exception applies to a given communication.  See Mennen v. Wilmington Trust Co., 
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2013 WL 4083852, at *4 (Del. Ch. July 25, 2013) (“the Beneficiaries bear the burden of showing 

that Riggs applies to each of the categories of documents they seek to compel.”); Mett, 178 F.3d 

at 1064 (imposing burden on government to establish fiduciary exception applied to three 

memoranda prepared by counsel for defendant trustees).  He has not come close to doing so. 

 Petitioner’s  justification for the application of Riggs and the fiduciary exception to 

Lubbers’ notes is by now familiar—i.e., the Initial Petition only sought an inventory, accounting 

and valuation, it did not assert any claims against Lubbers, the allegations of wrongdoing were 

only directed at the Canarellis, et cetera.  See Opp’n at 16:11-17:11.  Scott, thus, argues that 

Lubbers’ consultation with LHLGB must have been for trust administration purposes.  See id.  

Respondents have already demonstrated how Petitioner’s revisionist characterization of the Initial 

Petition contradicts the established record.  See Resp. Objections at 15:6-16:2 and n.8.  They have 

also set forth the totality of facts demonstrating that Lubbers reasonably anticipated litigation with 

Scott at the time he prepared his notes such that his consultation with LHLGB in October 2013 

was clearly for his own protection, not trust administration.  See id. at 16:3-16.  But even if 

Petitioner’s strained arguments were supported by the facts, they still would not justify application 

of the fiduciary exception here.   

 For starters, “[p]ending litigation against the trustee is not [ ] a prerequisite to finding that 

the trustee had a legitimate personal interest in legal advice.  That determination must be made in 

light of all the facts at hand.”  Mennen, 2013 WL 4083852, at *5.  Here, of course, Scott had 

already filed the Initial Petition which, whether he wants to admit it or not, alleged that Lubbers 

had breached his fiduciary duties as Family Trustee.   

 That the Initial Petition sought other relief arguably administrative in nature is likewise 

inapposite.  As Mett has recognized “any legal advice concerning [a trust] could be construed as 

relating, at least indirectly, to administration[.]” 176 F.3d at 1065.  That does not mean, however, 
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that all trustee-attorney communications are fair game just because they may relate to trust 

administration.  When a trustee “seeks legal advice for his own protection, the legal fiction of 

‘trustee as representative of the beneficiaries’ is dispelled, notwithstanding the fact that the legal 

advice may relate to the trustee’s administration of the trust.”  Id. (emphasis added).   

 Respondents submit the contents of Lubbers’ notes and the surrounding facts make clear 

that Lubbers consulted LHLGB for his own protection.  Even if this was a close call, and it is not, 

any doubt must nonetheless be resolved in Respondents’ favor.  The Mett opinion addressed this 

issue as well: “most importantly, where attorney-client privilege is concerned, hard cases should 

be resolved in favor of the privilege, not in favor of disclosure.”  176 F.3d at 1065 (“an uncertain 

privilege, or one which purports to be certain but results in widely varying applications by the 

courts, is little better than no privilege at all.”) (quoting Upjohn Co. v. United States, 449 U.S. 

383, 393, 101 S.Ct. 677, 684 (1981)).  

E. Respondents Have Not Waived Any Privilege or Protection that Applies to Lubbers’ 
Notes.      

 
 Petitioner contends that Respondents waived any privilege over Lubbers’ notes because 

they were allegedly in the possession of a third-party, AWDI.  See Opp’n at 19:9-15.  Respondents 

have addressed this issue previously, see Resp. Opp’n to Pet. Objections at 28:2-33:8, and will 

not repeat their arguments here.    

F. Scott Is Not Entitled to Lubbers’ Notes Based on Substantial or Compelling Need. 

 Scott seeks production of Lubbers’ notes on the basis he has demonstrated “substantial 

need” to obtain ordinary work product and “compelling need” to obtain opinion work product 

(although he disputes that any of Lubbers’ notes comprise opinion work product).  See Opp’n at 

19:16-24:18.  Because the Group 1 Notes are protected by the attorney-client privilege, Scott’s 

arguments are irrelevant.  As it relates to the work product protection over the Group 1 and Group 
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2 Notes, Scott’s overreaching establishes the lack of any substantial need. 

 The Discovery Commissioner properly found that the Group 1 Notes (i.e., RESP0013284-

85) are protected by the attorney-client privilege.  That finding renders a discussion of substantial 

or compelling need beside the point as these principles do not apply in the context of privileged 

communications.  See, e.g., Gruss v. Zwirn, 276 F.R.D. 115, 131 (S.D.N.Y. 2011) (“since any 

factual material contained in the interview notes and summaries at issue in this case is protected 

by the attorney-client privilege, plaintiff’s showing of substantial need as to those portions of the 

interview notes and summaries is ultimately irrelevant.”), rev’d in part, 2013 WL 3481350 

(S.D.N.Y. July 10, 2013); Salvation Army v. Bryson, 273 P.3d 6546, 660 (Ariz. Ct. App. 2012) 

(in contrast to the work product doctrine, “a claim of attorney-client privilege makes a discussion 

of substantial need and unavailability of the substantial equivalent irrelevant.  Rule 26(b)(1) 

recognizes that privileged material is not discoverable.”) (quotations omitted).8   

  Setting aside the privileged nature of the Group 1 Notes, Scott has nonetheless failed to 

show compelling or substantial need to overcome the work product protection that applies to both 

the Group 1 and Group 2 Notes.  Compelling need to obtain opinion work product exists in very 

rare circumstances, and is limited to where counsel’s mental impressions are at issue or counsel 

is testifying as an expert witness.  See Resp. Objections at 18:3-19.  Neither applies here.  Scott 

instead argues that a party can only create ordinary work product, not opinion work product, such 

                                                
8  See also, Wynn Resorts, Limited v. Eighth Judicial Dist. Ct., 399 P.3d 334, 341 (Nev. 2017) 
(“Mere facts are not privileged, but communications about facts in order to obtain legal advice 
are.”); Wardleigh v. Second Judicial Dist. Ct., 111 Nev. 345, 352, 891 P.2d 1180, 1184 (1995) 
(same); Upjohn, 449 U.S. at 395-96, 101 S.Ct. at 685-86 (“The protection of the privilege extends 
only to communications and not to facts.  A fact is one thing and a communication concerning 
that fact is an entirely different thing.  The client cannot be compelled to answer the question, 
‘What did you say or write to the attorney?’ but may not refuse to disclose any relevant fact 
within his knowledge merely because he incorporated a statement of such fact into his 
communication to his attorney.”) (emphasis added) (quotations omitted). 
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that the compelling need standard does not apply to Lubbers’ mental impressions contained in the 

notes.  Several courts have, however, disagreed with Petitioner’s cramped view on this issue.9    

 As for substantial need, Petitioner recounts a laundry-list of facts that Lubbers purportedly 

could have testified to but for his untimely death.  See Opp’n at 23:21-24:18.  Petitioner’s 

overreaching is his undoing as the “vast range” of issues he identifies extend well-beyond the 

actual subject matter reflected in Lubbers’ notes.  The principle of substantial need, by its terms, 

applies only when a party is unable to obtain the “substantial equivalent of the materials by other 

means.”  See NRCP 26(b)(3) (emphasis added).  Because the materials at issue here do not 

encompass the seven categories of issues upon which Petitioner claims the need for discovery, 

the principle of substantial need cannot be used to compel production.                

G. In Camera Review.       

Petitioner devotes nearly two pages of his Opposition to defending this Court’s ability to 

review Lubbers’ notes in camera.  See Opp’n at 24:19-26:9.  In so doing, he attacks an argument 

never presented as Respondents do not contend the Court lacks authority to review potentially 

privileged documents in camera or that it is incapable of rendering an “unbiased ruling.” As 

officers of the Court, Respondents’ counsel simply alerted Her Honor in advance that the notes 

at issue reflect, in part, Lubbers’ opinions as to how the Court may view this case.  Because the 

Court is the trier of fact in this action, Respondents believe it should be permitted the opportunity 

                                                
9  See, e.g., Duplan Corp v. Deering Milliken, Inc., 540 F.2d 1215, 1219 (4th Cir. 1976) 
(“[O]pinion work product immunity now applies equally to lawyers and non-lawyers alike.”); 
Nicholas v. Bituminous Cas. Corp., 235 F.R.D. 325, 332 (N.D.W.Va. 2006) (“The key issue, thus, 
in this case is whether mental impressions, conclusions and opinions were documented by either 
a lawyer or nonlawyer ‘in anticipation of litigation.’”); Massachusetts Eye and Ear Infirmary v. 
QLT Phototherapeutics, Inc., 2001 WL 1180694, at *2 (D.Mass. Sept. 25, 2001) (“[T]he mental 
impressions, opinions, or litigation theory of a party’s non-attorney employee may qualify as 
opinion work-product when the party’s non-attorney employee is acting on the party’s own 
behalf.”). 
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to make an informed choice either to resolve the privilege dispute on its own, or—in the event 

the Court is concerned about becoming inadvertently tainted—to refer the matter to another 

judicial officer who will not be rendering the ultimate decision herein.  

CONCLUSION 

 Based on the foregoing, the Court should sustain Respondents’ Objections and grant the 

relief requested therein.    

 DATED this 21st day of March, 2019.      

     CAMPBELL & WILLIAMS 
 
     By:____/s/ J. Colby Williams________________ 
               J. COLBY WILLIAMS, ESQ. (5549) 
          PHILIP R. ERWIN, ESQ. (11563) 
               700 South Seventh Street 
               Las Vegas, Nevada  89101 
 
     DICKINSON WRIGHT, PLLC 
     JOEL Z. SCHWARZ, ESQ. (9181) 
     8363 West Sunset Road, Suite 200 
     Las Vegas, Nevada 89113  
 
     Attorneys for Lawrence and  
     Heidi Canarelli, and Frank Martin,  
     Special Administrator of the Estate of  
     Edward C. Lubbers, Former Trustees 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 21st day of March, 2019, I caused a true and correct copy of the 

foregoing Respondents’ Reply in Support of Objections, In Part, to Discovery 

Commissioner’s Report and Recommendations for Determination of Privilege Designation 

to be served through the Eighth Judicial District Court’s electronic filing system, to the following 

parties: 

 Dana Dwiggins, Esq. 
 Tess Johnson, Esq. 
 SOLOMON DWIGGINS & FREER, LTD  
 9060 West Cheyenne Avenue 
 Las Vegas, Nevada  89129 
 
 Counsel for Scott Canarelli 

 
 
      _____/s/ John Y. Chong_______________ 
      An Employee of Campbell & Williams 
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