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ANS 

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 
 

 

 

In the Matter of the Trust of:  

 

Scott Lyle Graves Canarelli Irrevocable 

Trust, dated February 24, 1998. 

 

 

____________________________________ 

 
 

CASE NUMBER: P-13-078912-T  

DEPT:  XXVI 

 

ANSWER TO RESPONDENTS 

MOTION TO DISQUALIFY JUDGE 

GLORIA STURMAN  

 

 

 COMES NOW, the Honorable GLORIA J. STURMAN, and hereby files her Answer to 

Defendant’s Motion to Recuse Judge Gloria Sturman Re: The above Captioned Case. 

The Motion to Disqualify was filed on June 8, 2020, and transferred to Chief Judge Linda 

Bell, pursuant to NRS 1.235.  The clerk’s office subsequently set the matter for hearing before Chief 

Judge Linda Bell on July 14, 2020 at 9:00am. 

FACTS AND PROCEDURAL HISTORY  

1. The above captioned matter is the lead case in a number of consolidated petitions filed by 

Scott Lyle Graves Canarelli against the former trustees of various family trusts 

established by his parents Lawrence and Heidi Canarelli benefiting their children, funded 

by various assets related to the family business, America West Development, a 

residential community real estate developer.  

2. The original settlors/trustees were Lawrence and Heidi Canarelli; they were succeeded by 

their attorney Edward Lubbers.  Mr. Lubbers passed away in April 2018 before he could 

be deposed in this matter.   

3. A discovery dispute arose when Mr. Lubbers’ notes (both handwritten and typed) of a 

consultation between him and his trust counsel were inadvertently produced.  Then 

Discovery Commissioner Bonnie Bulla found that the common law fiduciary duty 
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exception to the attorney client privilege applied and the documents were discoverable, 

except for those portions that appeared to be opinions regarding allegations contained in 

the Petition.  This finding was reduced to a Report and Recommendation which 

Respondents objected to, and upon hearing the matter the Discovery Commissioner’s 

findings were mostly upheld by Judge Sturman.    

4. Respondents sought a Writ of Mandamus from the Nevada Supreme Court, which 

granted the Writ in an en banc decision finding, as a matter of first impression, that the 

common law fiduciary exception does not exist in Nevada, because only statutorily 

defined exceptions to the attorney client privilege are recognized.  See, Canarelli ex rel 

Eighth Judicial District Court, 136 Nev. Adv. Op. 29 (May 28, 2020)  

5. The Canarellis now seek to disqualify Judge Sturman on the grounds that the Judge, 

having seen the inadvertently produced notes and after finding that the material was not 

privileged under the fiduciary exception which was later overturned by the Supreme 

Court, is now biased or otherwise unable to be fair to the Canarellis.   

LEGAL ISSUES 

Judges are often called upon to review evidence to determine whether a privilege protects the 

documents from discovery.  As the inadvertent production of documents occurs on occasion, a 

process has evolved to “claw back” documents.  In the instant matter, the claw back was objected to 

on the grounds that the common law fiduciary exception to the attorney client privilege applied, and 

that because Lubbers was Scott’s trustee too, the attorney client privilege did not protect the 

documents from disclosure.  Usually, a judge’s ruling on a privilege issue would not be resolved 

until an appeal was taken, and if the case was remanded for a new trial, the trial judge who heard the 

manner initially would hear the matter on remand.     

In the instant matter, the Canarelli’s successfully sought a Writ of Mandamus.  The legal 

issue involved in the ruling addressed in the Writ of Mandamus was a matter of first impression in 

Nevada.  The Supreme Court rejected the concept of a common law exception to the attorney client 

privilege, holding as the evidence code is a creature of statute only statutory exceptions will be 
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recognized.  Typically, the Supreme Court will decline to consider a trial judge’s ruling on a 

discovery matter unless the “challenged discovery order is likely to cause irreparable harm and a 

later appeal would not effectively remedy an improper disclosure of information.”   Specifically, a 

writ of prohibition is appropriate to prevent disclosure of privileged information.  See, Matter of 

William J Raggio Family Trust, 136 Nev. Adv Op. 21, 460 P.3d 969, 972-973 (2020).   

 In Raggio the Court did not explain the irreparable harm that would result from the 

disclosure, which was the basis for Justices Cadish and Pickering’s dissent.  The Court granted the 

Writ to protect Mrs. Raggio from disclosing information requested by her step-daughters about one 

of two trusts to which they were not beneficiaries.  The trial court found that the court improperly 

applied the exception in NRS 163.4175 that required the trustee to consider other sources of income.  

The Supreme Court found this analysis improper, that NRS 163.4175 applies only if expressly 

invoked in the trust instrument.  Id., 460 P.3d 974-975 

 

The opinion granting the Writ in the instant matter builds on the protection the Raggio 

opinion extended to trustees.  The decision herein, however, was a unanimous en banc decision with 

the grounds for accepting the Writ defined by Justice Stiglich as irreparable harm from the 

disclosure of privileged information, finding that only statutory exceptions to the privilege are to be 

recognized:   

This court has not had the opportunity to address whether there is a fiduciary 

exception to the attorney-client privilege, whereby a fiduciary such as a trustee is 

prohibited from asserting the attorney-privilege against a beneficiary on matters of 

trust administration. 

 

The two opinions when read together provide significant guidance in probate matters with 

respect to the duty of a trustee to disclose certain information in litigation brought by a beneficiary.  

The ruling in Canarelli, however, extends beyond probate to establish that only statutory exceptions 

to the attorney client privilege are recognized.  

In other Writ cases the Court has directed reassignment of the case on remand where 

warranted.  See, Nadler v Eighth judicial District Court 136 Nev. Ad Op 24, 462 P.3d 677, 686 
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(2020):  

 

(I)ssue a writ of mandamus instructing the district court to vacate its order granting 

UAIC's motion to consolidate Case Nos. …and to reassign Case No….to Judge 

Kephart 

  

Similarly in State Dept. of Motor Vehicles v Eighth Judicial District Court, 113 Nev. 1338, 1343, 

948 P.2d 261, 263 (1997) a district judge had denied a peremptory challenge and ordered the clerk’s 

office to return the case to her department.  The Court granted the writ of prohibition preventing the 

judge from presiding over the case.  

In writ cases involving discovery issues, the Court will often issue instructions to the trial 

judge on how to proceed upon remand.  For example, in granting a writ regarding the production of 

privileged documents, the Court instructed the trial judge to review the documents in camera and 

determine which were privileged and which were not.  See Wynn Resorts Ltd. V Eighth Judicial 

District Court, 133 Nev. 369, 399 P3d 374, 386 (2017)  

  

(B)ecause the work-product privilege may apply to some of the documents compiled 

in the preparation of the Freeh Report, we grant the petition in part and direct the 

clerk of this court to issue a writ of prohibition directing the district court to consider, 

consistent with this opinion, whether the work-product privilege applies. 

 

Similarly, in Cotter v Eighth Judicial Court, 134 Nev. 247, 416 P.3d 228, 233 (2018) the Court 

instructed the trial court to “refrain from compelling disclosure of the emails until it reviews the 

emails in camera to evaluate whether” the work-product privilege applied.    

  Implicit in these rulings is that the Court anticipates the trial judge will review potentially 

privileged documents in following in the directions in the writ, but there is no indication in any of 

these decisions that the trial court will be disqualified after reviewing the documents and ruling on 

the privilege issues.  Here, the writ prohibits compelling production of the privileged documents.   

The grounds for disqualification of a judge are found in NRS 1.230: 
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1. A judge shall not act as such in an action or proceeding when the judge entertains 

actual bias or prejudice for or against one of the parties to the action…. 
  

 

 The petition to disqualify a judge must be filed before trial, or any pretrial hearing.  NRS 1.235 (1).  

Here the case has been ongoing for some time, and a number of hearings have been conducted, and 

the exception of NRS 1.235(2) does not appear to apply.
1
  Therefore, the Motion refers to the 

Canons of Judicial Ethics.  Canon 2, 2.11: 

(A) A judge shall disqualify himself or herself in any proceeding in which the judge’s 

impartiality might reasonably be questioned, including but not limited to the 

following circumstances: 

(1) The judge has a personal bias or prejudice concerning a party or a party’s lawyer, 

or personal knowledge of facts that are in dispute in the proceeding. 
  

It is unclear how “personal knowledge of facts” giving rise to grounds for disqualification 

would result from reviewing documents to determine privilege.  Both the Discovery Commissioner 

and I recognized the privilege, although we disagreed on certain portions of one document.  The 

issue of first impression presented herein was whether Nevada would adopt the common law 

fiduciary exception to the attorney-client privilege.  With its decision in the Raggio case and the 

instant case, the Supreme Court has established limits on discovery in probate cases.  Further, the 

Supreme Court held in this matter that only statutory exceptions to the attorney-client privilege will 

be recognized.   

 As the cases cited above show, the Supreme Court often directs a trial court to review 

documents to evaluate claims of privilege.  Further, the Supreme Court will direct reassignment of a 

case when deemed appropriate.  No such instructions were given here.  

 

                                              
1
 NRS  1.235(2)  If “the facts upon which disqualification of the judge is sought are not known to the party before the 

party is notified of the assignment of the judge or before any pretrial hearing is held, the affidavit may be filed not later 

than the commencement of the trial or hearing of the case. 
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I know of no reason why my review of the privileged documents over a year ago, which were 

then destroyed, has given rise to any “personal knowledge” of disputed facts.  Nor do I believe my 

prior review of the documents, which have now been excluded, have or hereafter would, influence 

my impartiality in these proceedings.  Finally, I know of no bias or prejudice for or against any party 

or attorney in this matter.   

Dated this ____ day of _____________________, 2020. 

 

 

     __________________________________________ 

     Gloria Sturman, Department XXVI 

     District Court Judge 

 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on or about the date signed, this document was served to all 

actively registered parties and a copy of this Answer was mailed to: 

 

 

 

 

 

 

 

      ___________________________________ 

      Linda Denman, Judicial Executive Assistant 

 

 

 

 

 

6th                            July 

/s/ Linda Denman 
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CAMPBELL & WILLIAMS 
DONALD J. CAMPBELL, ESQ. (1216) 
djc@cwlawlv.com 
J. COLBY WILLIAMS, ESQ. (5549) 
jcw@cwlawlv.com 
PHILIP R. ERWIN, ESQ. (11563) 
pre@cwlawlv.com   
700 South Seventh Street 
Las Vegas, Nevada 89101 
Telephone: (702) 382-5222 
Facsimile: (702) 382-0540 
 
Attorneys for Lawrence and  
Heidi Canarelli, and Frank Martin,  
Special Administrator of the Estate of  
Edward C. Lubbers, Former Trustees 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the 
 
THE SCOTT LYLE GRAVES  
CANARELLI IRREVOCABLE TRUST, 
dated February 24, 1998. 

  Case No.   P-13-078912-T 
  Dept. No.  XXVI (VII) 
 
RESPONDENTS’ REPLY IN SUPPORT 
OF MOTION TO DISQUALIFY THE 
HONORABLE GLORIA STURMAN 
AND OPPOSITION TO 
COUNTERMOTION FOR WAIVER OF 
THE ATTORNEY CLIENT 
PRIVILEGE 
 
Hearing Date:  July 28, 2020 
Hearing Time:  9:00 a.m. 

    
  

 
INTRODUCTION 

 
 The Former Trustees’ motion presents a serious, but straightforward question: is the 

Honorable Gloria Sturman subject to disqualification for reviewing and analyzing privileged 

notes prepared by Edward Lubbers—notes which, among other classic attorney-client topics, 

expressly describe Lubbers’ beliefs as to how the district court may view the merits of the case—

Case Number: P-13-078912-T
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7/13/2020 4:54 PM
Steven D. Grierson
CLERK OF THE COURT
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where Judge Sturman is sitting as the trier of fact in this action and was alerted to the privileged 

and unique nature of the notes before she decided to review them.  Subscribing to the adage that 

the best defense is a good offense, Petitioner Scott Canarelli and his counsel seek to obscure this 

issue by spending twenty-four pages of their 30-page opposition and countermotion (“Opp’n”) 

arguing that the Former Trustees have waived the attorney-client privilege through alleged 

reckless inadvertent disclosures of documents such that Judge Sturman’s review of Lubbers’ 

notes was a non-event.  This misdirection fails for multiple reasons. 

 First, other than a misleading footnote, Scott conveniently fails to disclose to Her Honor 

that he previously presented this exact waiver argument (and others) to Judge Sturman in the 

underlying privilege dispute.  Judge Sturman rejected these arguments when she denied Scott’s 

objections in their entirety, and affirmed the discovery commissioner’s finding that Lubbers’ 

notes were at least partially protected by the attorney-client privilege without exception.  If Scott 

wanted to challenge that portion of the district court’s ruling, he could have (i) pursued his own 

writ relief from the Nevada Supreme Court, (ii) sought to file a cross-petition in response to the 

Former Trustees’ writ petition, or (iii) better developed the waiver argument in his answering 

brief before the Nevada Supreme Court.  He did none of those things, apparently comforted in 

the knowledge that Judge Sturman had ordered (erroneously) disclosure of the portion of Lubbers’ 

notes Scott was most interested in.  It is simply too late to resurrect this issue now that the Nevada 

Supreme Court has unanimously held the notes are privileged in their entirety.   

 Even if Scott’s arguments were not barred by law of the case principles and laches, they 

are nonetheless foreclosed by the ESI Protocol governing the production of discovery material in 

this action.  That document, which is an enforceable contract, expressly precludes the parties from 

arguing waiver of the attorney-client privilege based on the inadvertent production of documents 

in discovery.  Scott’s counsel acknowledged as much before the discovery commissioner, but 
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reversed course and extensively argued waiver to the district court after the discovery 

commissioner found that Lubbers’ notes were at least partially privileged.  Again, Judge Sturman 

rejected this argument when she affirmed the notes were partially privileged since a finding of 

privilege, even if partial in nature, cannot exist in the face of a waiver.         

 In the few pages Scott devotes to the central issue presented here, the potential 

disqualification of Judge Sturman, he largely gets the law wrong.  Scott’s primary argument is 

that disqualification under the procedure articulated in Towbin Dodge can only arise from bias or 

partiality that is extra-judicial in nature, not something the judge learned participating in the case.  

But the Nevada Supreme Court, relying on United States Supreme Court precedent, has 

repeatedly recognized that an event “occurring in the course of the current proceedings . . . 

constitutes a basis for a bias or partiality motion” where it “would make fair judgment 

impossible.”  See, e.g., Kirksey v. State, 112 Nev. 980, 1007, 923 P.2d 1102, 1119 (1996) (quoting 

Liteky v. United States, 510 U.S. 540, 555 (1994)).  That is exactly the situation here.   

This is not a situation like the cases Scott relies upon where a court improperly admitted 

or considered prejudicial evidence during a bench trial, and a party later sought disqualification 

based on that evidentiary ruling.  Here, Judge Sturman, despite being forewarned, reviewed and 

analyzed Lubbers’ privileged notes discussing the strengths and weaknesses, strategies to be 

employed, and the Court’s potential views of the merits in this very case.  With all due respect to 

the principle that judges are presumed to be impartial and to Judge Sturman’s statements that she 

does not believe her review of the disputed notes has given rise to any personal knowledge of 

disputed facts, bias or prejudice under NCJC 2.11(A)(1), abundant legal authorities support the 

Former Trustees’ position that these actions would cause a reasonable person to harbor doubts 

about Judge Sturman’s impartiality and her ability to continue sitting on this case.   

After supplying the Court with a few additional facts to put Scott’s countermotion in 
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context, we return the disqualification issue to the forefront below before explaining why Scott’s 

waiver arguments fail across the board.    

SUPPLEMENTAL FACTUAL BACKGROUND1 

 In hopes of persuading Her Honor that disqualification of Judge Sturman is not necessary 

despite her review and digestion of Lubbers’ undisputedly privileged notes, Scott and his counsel 

take the Court on seven-plus page journey of document productions, clawbacks, and revisionist 

justifications to support their contention that the Former Trustees have waived the attorney-client 

privilege.  See Opp’n at 3:1-10:5.  The Former Trustees will not waste the Court’s time with a 

line-item rebuttal of each point.  Instead, the Court need only focus on two central facts related to 

Scott’s countermotion.  First, Scott already presented this exact waiver argument to Judge 

Sturman and incorporated it in his answering brief before the Nevada Supreme Court.  Second, 

the parties entered an ESI Protocol that expressly prevents Scott from making the very waiver 

argument he is now advancing (for the second time).  Though Scott makes passing reference to 

both issues in his countermotion, he outright misrepresents the facts regarding the former, and 

conveniently omits reference to the dispositive provisions of the latter. 

 A. Scott Raised His Waiver Arguments Previously. 

 Scott preemptively tries to justify the ability to raise his waiver arguments at this late stage 

in a single footnote.  See Opp’n at 2:24-28.  The footnote, however, blatantly misrepresents the 

record in several respects.  It begins with the statement that “Petitioner contended the Respondents 

 
1 While EDCR 2.20(h) permits Scott to file a reply in support of his countermotion, he should be 
limited to addressing the Former Trustees’ opposition thereto (i.e., Point II, infra), not their reply 
arguments in support of the original disqualification motion (i.e., Point I, infra).  If not so limited, 
Scott would essentially obtain an improper surreply and the last word on the Former Trustees’ 
motion.  See, e.g., Leavitt v. Wickham, 2015 WL 430463, at *3 (D. Nev. Feb. 3, 2015) 
(recognizing that surreplies “are highly disfavored, as they are usually a strategic effort by the 
nonmovant to have a last word on a matter.”) (quotation omitted). 
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waived the attorney-client privilege before the Discovery Commissioner.”  Id. at 2:24-25.  Yes 

and no.  Scott did raise a waiver argument before the discovery commissioner, but it was premised 

on Lubbers’ allegedly taking his notes in the presence of and sharing them with representatives 

of American West Development (“AWD”).2  The discovery commissioner expressly found there 

was no waiver based on the common interest doctrine.3 

  Scott’s initial motion was devoid of any argument the Former Trustees had waived the 

attorney-client privilege based on inadvertent disclosure(s).  To the extent the discovery 

commissioner inquired of undersigned counsel what steps had been taken to guard against 

inadvertent disclosures, Scott’s counsel expressly disavowed that she was making a waiver 

argument premised on the inadvertent disclosure itself: 

Mr. Williams: Inadvertent productions are going to happen.  There is no question 
about that.  And that’s why we put in the [ESI] protocol that if there 
ends up being an inadvertent production, you can’t argue that is 
the basis for waiver or why you get the document. . . .   

 
Ms. Dwiggins: And I have not argued that. 
 
Mr. Williams: Right.  But – but the commissioner is focused on it.  And that’s – 

that’s why I’m addressing it.4 
 

 
2  See Mot. for Priv. Determ. at 14:17-15:14 (dated 7/13/18 and re-filed with redactions on 
10/18/18), true and correct excerpts of which are attached hereto as Exhibit 1; see also Reply ISO 
Mot. for Priv. Determ. at 22:3-29:21 (dated 8/24/18 and re-filed with redactions on 10/18/18), 
true and correct excerpts of which are attached hereto as Exhibit 2.    

 
3  See Discovery Commissioner’s Report and Recommendations dated Dec. 6, 2018 (“DCRR”) 
at 6:25-7:6, a true and correct copy of which is attached hereto as Exhibit 3. 
 
4  See Opp’n, Appendix (“App.”) at 96:17-24 (Ex. 11) (Hr’g Tr. dated 8/29/18).  Notably, Scott 
quoted this same passage in his countermotion, but conveniently omitted his counsel’s 
acknowledgement that she was not arguing waiver based on inadvertent production at that time.  
See Opp’n at 8:1-5.  Moreover, when previously defending why he waited to raise this argument 
until he was before Judge Sturman, Scott argued below he could not have raised this waiver 
argument before the discovery commissioner because he was purportedly unaware of it then.  See 
Exhibit 6 (identified below) at 23:10-25:2.  The amount of revisionist history in Scott’s five- 
sentence footnote is truly remarkable.   
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 The footnote next states “the Discovery Commissioner, despite strongly suggesting waiver 

may have occurred, never ruled on the issue of waiver because she held that the documents were 

not privileged in the first place.”  Opp’n at 2:25.  This, too, is demonstrably false.  The DCRR 

expressly found that “from the beginning of RESP0013285 [i.e., part of the Group 1 documents], 

including the handwritten notes, to the indented paragraph starting with the word “1st” is both 

work product and protected under the attorney-client privilege without an applicable exception.”5 

Thus, the discovery commissioner found that a portion of Lubbers’ notes was absolutely attorney-

client privileged.  If, as Scott posits, the discovery commissioner did not need to rule on his 

present waiver argument “because she held that the documents were not privileged in the first 

place,” then she likewise would not have needed to rule on the waiver issue related to Lubbers’ 

alleged sharing of the documents with AWD personnel.  That the DCRR addressed (and rejected) 

the AWD waiver argument demonstrates the fallacy of Scott’s position.  Were that not enough, 

the Nevada Supreme Court likewise recognized the discovery commissioner “concluded that a 

portion of the Group 1 documents were [sic] protected by the attorney-client privilege and the 

work-product doctrine, but that other portions were discoverable.”  Canarelli v. Eighth Judicial 

Dist. Court, 136 Nev. Adv. Op. 29, 464 P.3d 114, 118 (2020) (emphasis added). 

 Precisely because the discovery commissioner found portions of Lubbers’ notes attorney-

client privileged without exception, Scott objected to the DCRR, and presented his waiver 

arguments to Judge Sturman.  Scott not only argued waiver related to the AWD issue, he also 

reversed course from the discovery commissioner proceedings and extensively argued waiver 

based on the same inadvertent production issue he is now re-arguing before Her Honor.6  The 

 
5  See Ex. 3 (DCRR) at 4:7-10 (emphasis added). 
 
6 See Petitioner’s Objections to the DCRR (dated 12/17/18) at 26:20-40:2, true and correct 
excerpts of which are attached hereto as Exhibit 4.   
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Former Trustees opposed Scott’s waiver arguments in their papers below, and Scott filed a 

supporting reply.7  Between his objections and reply brief, Scott devoted more than fifteen pages 

to arguing that the former Trustees had waived the attorney-client privilege based on “reckless 

disclosure” of documents.8  The parties thereafter argued the waiver issues at the hearing before 

Judge Sturman who affirmed the DCRR in all respects except for ruling that one of Lubbers’ 

notes was entitled to more protection than that recommended by the discovery commissioner.9  

Contrary to the representations in Scott’s footnote, Judge Sturman specifically affirmed that a 

portion of Lubbers’ Group 1 notes was attorney-client privileged without exception.10  Judge 

Sturman also ruled that “Petitioner’s Objections to the DCRR are DENIED.”11  This ruling 

necessarily encompassed Scott’s waiver arguments as no portion of Lubbers’ notes could be 

deemed privileged had there been any waiver.  

 B. The Parties’ ESI Protocol. 

 Scott acknowledges, as he must, that the parties entered an ESI Protocol to govern the 

production of discovery materials in this litigation.12  Despite that acknowledgement, Scott 

disregards or otherwise tries to explain away the relevant provision of the parties’ written 

 
7  See Respondents’ Opp’n to Petitioner’s Objections to the DCRR (dated 1/14/19) at 33:9-40:2, 
true and correct excerpts of which are attached hereto as Exhibit 5; Reply ISO Petitioner’s 
Objections to DCRR (dated 3/21/19) at 19:6-32:12, true and correct excerpts of which are 
attached hereto as Exhibit 6. 

 
8  See Ex. 4 at 34:13-40:2; Ex. 6 at 23:8-31:12. 

 
9  See Hr’g Tr. (dated 4/11/19) at 105:1-110:1, true and correct excerpts of which are attached 
hereto as Exhibit 7; see also, Order on the Parties’ Objections to the DCRR (dated 5/31/19), a 
true and correct copy of which is attached hereto as Exhibit 8. 
 
10  See Ex. 8 at 2:20-23; 3:20-22. 
 
11  Id. at 3:12. 
 
12  See Opp’n, App. at 21-34 (Ex. 2) (ESI Protocol). 
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agreement that governs the manner in which inadvertent disclosures are to be addressed.  That 

provision provides as follows:  

21.  Effect of Disclosure of Privileged Information.  The Receiving Party hereby 
agrees to promptly return, sequester, or destroy any Privileged Information 
disclosed or produced by Disclosing or Producing Party upon request by Disclosing 
or Producing Party regardless of whether the Receiving Party disputes the 
designation of Privileged Information.  The Receiving Party may sequester (rather 
than return or destroy) such Privileged Information only if it contends that the 
information itself is not privileged or otherwise protected, and it challenges the 
privilege designation, in which case it may only sequester the information until the 
claim of privilege or other protection is resolved. . . . In the event that the parties 
do not resolve their dispute, the Objecting Party may bring a motion for 
determination of whether a privilege applies within ten (10) court days of the meet 
and confer session, but may only contest the asserted privileges on ground [sic] 
other than the inadvertent production of such document(s).  In making such a 
motion, the Objecting Party shall not disclose the content of the document(s) at 
issue, but may refer to the information contained on the privilege log.  Nothing 
herein shall relieve counsel from abiding by applicable ethical rules regarding 
inadvertent disclosure and discovery of inadvertently disclosed privileged or 
otherwise protected material.  The failure of any party to provide notice or 
instructions under this Paragraph shall not constitute a waiver of, or estoppel as 
to, any claim of attorney-client privilege, attorney work product, or other ground 
for withholding production as to which the Disclosing or Producing Party would 
be entitled in this action.13 
 

The Former Trustees will address Scott’s efforts to extricate himself from the ESI Protocol in 

Point II(C), infra. 

ARGUMENT 

I. DISQUALIFICATION OF JUDGE STURMAN IS WARRANTED HERE. 

A. Judge Sturman May Be Subject to Disqualification Based on Her Review of 
Privileged Information During the Course of Judicial Proceedings. 

 
 Relying on an inflexible and inaccurate version of what is commonly referred to as the 

“extrajudicial source doctrine,” Scott contends that Judge Sturman cannot be subject to 

disqualification because she reviewed Lubbers’ notes in her capacity as the sitting judicial officer 

 
13  Id. at 30 (emphases added). 
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in this matter.14  See Opp’n at 24:8-25:18.  In other words, Scott argues this Court is prohibited 

from disqualifying Judge Sturman unless she received the notes from a source outside of these 

judicial proceedings.  Scott finds support for this position in Lindsey v. City of Beaufort—which 

was cited by the Nevada Supreme Court in Towbin Dodge—where the court stated as follows: 

“The alleged bias must be ‘personal’ as distinguished from judicial in nature.  The bias must stem 

from an extra judicial source and result in an opinion on the merits on some basis other than what 

the judge learned from participation in the case.”  911 F. Supp. 962 (D. S.C. 1995). 

 While Scott accurately cites this passage from Lindsey, he fails to recognize it is a 

misstatement of the law.  Indeed, in analyzing the application of the “extrajudicial source 

doctrine” to the federal analogue of Rule 2.11(a)—28 U.S.C. § 455(a)—the United States 

Supreme Court rejected the Lindsey court’s dogmatic description of the law as follows: 

It is wrong in theory, though it may not be too far off the mark as a practical matter, 
to suggest, as many opinions have, that ‘extrajudicial source’ is the only basis for 
establishing disqualifying bias or prejudice.  It is the only common basis, but not the 
exclusive one, since it is not the exclusive reason a predisposition can be wrongful 
or inappropriate.  A favorable or unfavorable disposition can also deserve to be 
characterized as ‘bias’ or ‘prejudice’ because, even though it springs from the facts 
adduced or the events occurring at trial, it is so extreme as to display clear inability 
to render fair judgment. 
 

Litecky, 510 U.S. 540, 551 (1994) (emphases in original); see also Arkansas Teacher Retirement 

Sys. v. State Street Bank and Trust Co., 404 F. Supp. 3d 486, 497 (D. Mass. 2018) (“A 

 
14  Scott also suggests the motion must be denied because it is not premised on any of the specific 
circumstances identified in Rule 2.11(A)(1)-(6).  See Opp’n at 24:17-25:28.  Judge Sturman’s 
Answer likewise focuses on NCJC 2.11(A)(1), and disclaims any application thereof because she 
knows of no reason why her review of Lubbers’ notes would result in any personal knowledge of 
disputed facts, bias, or prejudice.  See Sturman Ans. at 6:1-7.  Respectfully, both contentions miss 
the mark.  As explained in the Former Trustees’ motion, Comment 1 to Rule 2.11 plainly states 
that “a judge is disqualified whenever the judge’s impartiality might reasonably be questioned, 
regardless of whether any of the specific provisions in paragraphs (A)(1) through (6) apply.” 
See Mot. at 10:26-28 (emphasis added); see also NCJC 2.11(A) (“A judge shall disqualify himself 
or herself in any proceeding in which the judge’s impartiality might reasonably be questioned, 
including but not limited to the following circumstances. . . .”) (emphasis added).   
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disqualifying appearance of bias or prejudice under § 455(a) can be based on information the 

judge acquires in the litigation, but only if it is so extreme as to display clear inability to render 

fair judgment.”). 

 The United States Supreme Court continued its analysis as follows: 

For all these reasons, we think the “extrajudicial source” doctrine, as we have 
described it, applies to § 455(a).  As we have described it, however, there is not 
much doctrine to the doctrine.  The fact that an opinion held by a judge derives from 
a source outside judicial proceedings is not a necessary condition for ‘bias or 
prejudice’ recusal, since predispositions developed during the course of a trial will 
sometimes (albeit rarely) suffice.  Nor is it a sufficient condition for ‘bias or 
prejudice’ recusal, since some opinions acquired outside the context of judicial 
proceedings (for example, the judge’s view of the law acquired in scholarly reading) 
will not suffice.  Since neither the presence of an extrajudicial source necessarily 
establishes bias, nor the absence of an extra judicial source necessarily precludes 
bias, it would be better to speak of the existence of a significant (and often 
determinative) “extrajudicial source” factor, than of an “extrajudicial source” 
doctrine in recusal jurisprudence. 
 

Litecky, 510 U.S. at 554 (emphases in original). 

The United States Supreme Court thereafter clarified the types of recusal challenges 

typically barred by the “extrajudicial source factor.”  “First, judicial rulings alone almost never 

constitute a valid basis for a bias or partiality motion.”  Id. at 555.  “Second, opinions formed by 

the judge on the basis of facts introduced or events occurring in the course of current proceedings, 

or of prior proceedings, do not constitute a basis for a bias or impartiality motion unless they 

display a deep-seated favoritism or antagonism that would make fair judgment impossible.”  Id.15  

Finally, “judicial remarks during the course of a trial that are critical or disapproving of, or even 

 
15  Notably, the Nevada Supreme Court has repeatedly cited Litecky for the principle that a judge 
may be disqualified based on information learned during the course of a judicial proceeding if it 
would make fair judgment impossible.  See, e.g., Kirksey v. State, 112 Nev. 980, 1007, 923 P.2d 
1102, 1119 (1996) (citing Litecky but finding that there was no evidence the judge formed an 
opinion about the defendant that displayed deep-seated antagonism or made fair judgment 
impossible); Williams v. State, 463 P.3d 468, 2020 WL 2617885, *2 (Nev. May 22, 2020) 
(unpublished disposition) (citing Litecky as grounds for reassigning case upon remand due to 
statements made by the judge during sentencing hearing). 
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hostile to, counsel, the parties, or their cases, ordinarily do not support a bias or partiality 

challenge” unless “they reveal a high degree of favoritism or antagonism as to make fair judgment 

impossible.”  Id. 

Here, the Former Trustees do not contend Judge Sturman should be disqualified based on 

her rulings or statements made during the course of judicial proceedings.  Rather, as demonstrated 

in their moving papers and below, they submit Judge Sturman’s review of the unique and highly 

prejudicial attorney-client protected information contained in Lubbers’ notes—which was 

injected into this case multiple times by Scott’s counsel—has placed her impartiality in question, 

tainted the fact-finding process, and rendered fair judgment on Scott’s claims impossible.  To that 

end, multiple courts have recognized that recusal may be required in this exact scenario, which 

contradicts Scott’s contention that the prejudicial information must come from an “extrajudicial 

source.”  See, e.g., Lund v. Myers, 305 P.3d 374, 377 (Ariz. 2013); In re Marriage of Decker, 606 

N.E.2d 1094, 1107 (Ill. 1992); In re St. Johnsbury Trucking Co., Inc., 184 B.R. 446, 455 n. 17 

(D. Vt. 1995); Reilly by Reilly v. Se. Penn. Transp. Auth., 479 A.2d 973, 991 (Pa. Sup. Ct. 1984). 

Thus, the fact that Judge Sturman reviewed the notes in her judicial capacity does not 

constitute a per se bar to the Former Trustees’ request for disqualification pursuant to Rule 

2.11(A).  To the contrary, the extremely prejudicial nature of the privileged information reviewed 

by Judge Sturman in her capacity as the ultimate trier of fact elevates this matter to one of the 

unique instances where a judge may be disqualified based on information learned during the 

course of a judicial proceeding. 

B. The Former Trustees Have Adduced Sufficient Facts to Demonstrate that 
Judge Sturman’s Impartiality Might Reasonably Be Questioned. 

 
 The Former Trustees bear the burden of submitting “facts and reasons sufficient to cause a 

reasonable person to question [Judge Sturman’s] impartiality.”  Towbin Dodge, LLC v. Eighth 
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Judicial Dist. Ct., 121 Nev. 251, 260, 112 P.3d 1063, 1069 (2005).  Proof of actual bias is not 

required.  See People for Ethical Treatment of Animals v. Bobby Berosini, Ltd., 111 Nev. 431, 

436-47, 894 P.2d 337, 340-41 (1995) (“PETA”) ([T]he test for whether a judge’s impartiality 

might reasonably be questioned is objective; whether a judge is actually impartial is not material.  

This conclusion is in accordance with the great weight of authority.”); see also In re Bulger, 710 

F.3d 42, 46 (1st Cir. 2013) (it is “understood that a reasonable person may question impartiality 

without the presence of evidence that a judge is subjectively biased.”) (Souter, J.); In re 

Kensington, Ltd., 353 F.3d 211, 220 (3d Cir. 2003) (“It is of no consequence that the judge is not 

actually biased because § 455(a) concerns not only fairness to individual litigants, but, equally 

important, it concerns the public’s confidence in the judiciary, which may be irreparably harmed 

if a case is allowed to proceed before a judge who appears to be tainted.”) (emphases in original). 

Accordingly, that the Former Trustees have not cited to specific examples of Judge 

Sturman’s actual bias or impartiality as a result of her review of the notes is patently irrelevant, 

particularly when all proceedings related to the notes or Scott’s supplemental petition have been 

stayed for more than a year.16  Moreover, the only evidence necessary to raise serious doubts 

about Judge Sturman’s impartiality is the undisputed fact that she, as the trier of fact, reviewed 

and digested Lubbers’ notes containing his views about how the district court would assess the 

merits of the case along with other privileged information concerning case strategy.  This Court 

will be able to review the notes for itself, but Scott can hardly downplay the significance of the 

information contained therein as he previously contended—repeatedly—that “any denial to 

 
16  See Order Granting in Part Respondents’ Motion to Stay Proceedings (dated 5/31/19) (on file). 
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Petitioner utilizing Lubbers’ admissions [in the notes] will thwart Petitioner’s ability to prove 

fraud, conspiracy, fraudulent concealment, etc.”17 

For her part, Judge Sturman does not contradict any of the facts upon which the Former 

Trustees’ motion is premised.  She does, however, express the view that her prior review of 

Lubbers’ privileged notes has not given rise to any personal knowledge of disputed facts or any 

bias or prejudice concerning any party or counsel under NCJC 2.11(A)(1).  See Sturman Ans. 6:1-

7.  Judge Sturman also advises that the notes have been “destroyed” and “believe[s]” that her 

prior review of Lubbers privileged notes would not influence her impartiality in the litigation.  

See id.18  The Former Trustees appreciate Judge Sturman’s subjective beliefs.  As explained 

above, however, the applicable standard is an objective one that asks whether grounds exist to 

cause an objective observer reasonably to question the judge’s impartiality.  See, e.g., PETA, 111 

Nev. at 437, 894 P.2d at 341 (“The objective standard not only ignores the judge’s personal views 

of [her] own impartiality, but it also ignores the litigants’ necessarily partisan views.”) (citations 

omitted).  Given the content and significance of Lubbers’ notes, the Former Trustees submit that 

any “well-informed, thoughtful observer,” see Opp’n at 26:7-8, would reasonably question Judge 

Sturman’s impartiality when sitting as the trier of fact at trial.19     

 
17  See Ex. 1 at 21:6-8; see also Ex. 2 at 21:11-22:1 (same).  Even after the Supreme Court’s 
unanimous opinion declaring Lubbers’ notes privileged and inadmissible, Scott still characterizes 
Lubbers’ notes as “a key piece of evidence.”  See Opp’n at 1:26.  
 
18  While the notes may have been “destroyed,” that does not mean their presence has vanished 
from the case.  As outlined in the Former Trustees’ motion, the notes were attached to and quoted 
in Scott’s supplemental petition and thereafter used again by Scott in his opposition to the Former 
Trustees’ motion to dismiss to dismiss that pleading.  See Mot. at 6:20-7:14.  The motion to 
dismiss remains pending and, thus, further resolution of matters impacted by the notes is required. 
 
19  The remainder of Judge Sturman’s Answer discusses some recent appellate decisions in the 
probate area (including Canarelli), the fact that the Supreme Court sometimes includes 
instructions when it remands a case, and that judges are often called upon to conduct in camera 
privilege reviews.  See Sturman Ans. 2:16-4:26.  The Former Trustees take no position on the 
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C. Scott’s Suggestion that Judge Sturman Can Simply Disregard Lubbers’ Notes 
Is Decidedly Misplaced. 

 
 Scott contends that disqualification is not required because “where inadmissible evidence 

has been received by the court, sitting without a jury, and there is other substantial evidence upon 

which the court based its findings, the court will be presumed to have disregarded the improper 

evidence.”  Opp’n at 28:6-8 (quoting McMonigle v. McMonigle, 110 Nev. 1407, 1409, 887 P.2d 

742, 744 (1994)).  The Former Trustees do not quibble with this general principle, but it has no 

application here as Lubbers’ notes are not just inadmissible, but also protected by the attorney-

client privilege. 

Tellingly, Scott did not cite a single case where the court, sitting as the trier of fact, 

reviewed highly prejudicial information protected by the attorney-client privilege let alone 

privileged information that directly addressed a party’s beliefs on how the court would view the 

merits of the case.  See McMonigle, 110 Nev. at 1408-09, 887 P.2d at 743 (finding the court 

improperly considered spouse’s move to Kansas City and continued residence there but that error 

was harmless); State v. Medina, 793 A.2d 68, 79-80 (N.J. App. 2002) (finding the trial judge did 

not err by declining to recuse after considering pretrial motions and reviewing grand jury 

transcripts);20 State v. Read, 53 P.3d 26, 29 (Wash. 2002) (affirming conviction where trial court 

considered irrelevant lay testimony on issue of self-defense); State v. Pickering, 473 S.W.3d 698, 

 
case law analysis as it does not impact the disqualification question.  They obviously agree that 
appellate courts sometimes provide instructions upon remand, but submit the question of whether 
this case should be reassigned or the district judge disqualified was not ripe until the threshold 
privilege determination was made.  Finally, the Former Trustees have readily acknowledged that 
courts often conduct in camera privilege reviews, but have likewise explained what distinguishes 
this situation.  See Mot. at 11:10-16; see also Point I(c), infra.    
 
20  Notably, the Medina court recognized that “a judge should be sensitive to the perception of the 
litigants, counsel, or the informed public that his exposure to inflammatory material might 
irredeemably preclude him from serving as a neutral and impartial arbiter of the facts.”  793 A.2d 
at 80 
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703 (Mo. App. 2015) (finding trial court improperly considered inadmissible breath alcohol test 

results but remanding for further proceedings because sufficient evidence existed to support 

conviction); C.W. v. State, 793 So.2d 74, 75 (Fla. App. 2001) (trial court’s review of probable 

cause affidavit containing hearsay statements did not require recusal).  Because Scott’s cases 

address disqualification in the context of evidence improperly considered or admitted under the 

evidence code—a judicial function generally governed by an abuse of discretion standard—they 

are clearly distinguishable from the situation presented here. 

Unlike Scott’s inapposite legal authority, the Former Trustees submitted ample case law 

standing for the proposition that a judge, sitting as the trier of fact, who reviews privileged 

material in camera may be forced to recuse as a result.  See Mot. at 11-12 (listing cases).21  That 

is not to say, as Scott suggests, that the Former Trustees contend Judge Sturman was absolutely 

barred from reviewing the notes or absolutely required to assign the task to a different judicial 

officer.  To the contrary, Judge Sturman was entitled to exercise her discretion and review 

Lubbers’ notes in camera but, as the Former Trustees forewarned, proceeding in such a manner 

was not without potential consequences if the notes were ultimately determined to be entirely 

privileged, which is exactly what the en banc Nevada Supreme Court unanimously found.  See 

Lund, 305 P.3d at  312 (“If the trial judge conducts an in camera review and upholds the privilege 

claim, the judge should consider whether recusal is then necessary.”).   

Given the content of the notes, it is difficult to imagine a privileged document that would 

be more prejudicial and worthy of recusal than Lubbers’ notes, the significance of which Scott 

 
21  Scott makes a weak attempt to distinguish the Former Trustees’ authorities by either asserting 
that the purpose of the privilege review was different than the instant action or that the subject 
information was not identical to Lubbers’ notes.  This argument misses the point.  The general 
principle espoused in the case law is that a judge’s in camera review of privileged information 
may expose the judge, where sitting as the trier of fact, to information so prejudicial that it taints 
the fact-finding process and requires recusal.     
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has repeatedly acknowledged through his protestations that the claims alleged in his supplemental 

petition rise and fall on their admission.  For all of these reasons, Judge Sturman’s impartiality 

and ability to render fair judgment—when viewed objectively by a reasonable person—is clearly 

in question.  Scott’s position that the parties should just wait and see what happens at trial is both 

naive and wholly untenable.  Disqualification is proper and warranted here. 

II. SCOTT’S COUNTERMOTION SHOULD BE DENIED. 

A. Law of the Case and Related Principles Bar Scott’s Countermotion and 
Resurrected Waiver Argument. 

 
  Scott contends he is permitted to “renew” his “motion as to the waiver of privilege as it is 

no longer a moot issue.”  See Opp’n at 2:27-28.  Scott’s so-called renewal rights are premised on 

the fiction that the discovery commissioner and district court never addressed his waiver 

arguments because they found the documents were not privileged in the first place.  See id. at 

1:24-28.  The Former Trustees have already demonstrated the factual inaccuracy of Scott’s 

foundational premise as both the discovery commissioner and the district court found that portions 

of Lubbers’ notes were attorney-client privileged without exception, which determination could 

only be made in the absence of any waiver.  See supra at 6:1-7:12.  Undeterred by the facts, Scott 

claims the Supreme Court’s reversal on the privilege issue now allows him to re-argue the waiver 

issue anew for a second time.  The law provides otherwise. 

 “The law of the case doctrine ‘refers to a family of rules embodying the general concept 

that a court involved in later phases of a lawsuit should not re-open questions decided (i.e., 

established as law of the case) by that court or a higher court in earlier phases.’” Recontrust Co. 

v. Zhang, 130 Nev. 1, 7-8, 317 P.3d 814, 818 (2014) (quoting Crocker v. Piedmont Aviation, Inc., 

49 F.3d 735, 739 (D.C. Cir. 1995)).  The doctrine bars reconsideration of a court’s explicit 

decisions, as well as those issues decided by necessary implication.  See Huckabay Properties, 
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Inc. v. NC Auto Parts, LLC, 386 P.3d 984, 2016 WL 7324144, at *1 (Nev. Dec. 15, 2016) 

(unpublished disposition) (citing Zhang).  Law of the case principles apply to Supreme Court writ 

proceedings.  See, e.g., Righetti v. State, 439 P.3d 392, 2019 WL 1772303, at *2 (Nev. Apr. 19, 

2019) (unpublished disposition) (applying law of the case doctrine based on petition for writ of 

prohibition that was rejected on its merits) (citing Hsu v. Cty. of Clark, 123 Nev. 625, 629-30, 

173 P.3d 724, 728 (2007)). 

 One of the “family of rules” encompassed in the law of the case context is known as the 

waiver doctrine.  Waiver in the law of the case setting applies “when the trial court has expressly 

or impliedly ruled on a question and there has been an opportunity to challenge that ruling on a 

prior appeal.”  Zhang, 130 Nev. at 9, 317 P.3d at 819 (quoting Crocker, 49 F.3d at 740-41 n.2).  

As the Court of Appeals for the Fifth Circuit has explained: 

[T]he waiver doctrine is a consequence of a party’s inaction.  The waiver doctrine 
holds that an issue that could have been decided but was not raised on appeal is 
forfeited and may not be revisited by the district court on remand.  The doctrine 
also prevents us from considering such an issue during a second appeal.  The 
doctrine promotes procedural efficiency and prevents the bizarre result that a party 
who has chosen not to argue a point on a first appeal should stand better as regards 
the law of the case than one who had argued and lost.  
 

Lindquist v. City of Pasadena Texas, 669 F.3d 225, 239-40 (5th Cir. 2012) (internal quotations 

and footnotes omitted); see also United States v. Frias, 521 F.3d 229, 234 (2d Cir. 2008) (“And 

where an issue was ripe for review at the time of an initial appeal but was nonetheless foregone, 

it is considered waived and the law of the case doctrine bars the district court on remand and an 

appellate court in a subsequent appeal from reopening such issues.”).  

 The waiver doctrine applies here.  Scott extensively argued in his objections to the DCRR 

before Judge Sturman that the Former Trustees had waived the attorney client privilege based on 

their alleged “reckless” inadvertent disclosures.  Judge Sturman expressly ruled that “Petitioner’s 

Objections to the DCRR are DENIED.”  Judge Sturman also affirmed the discovery 
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commissioner’s findings that a portion of Lubbers’ notes were protected by the attorney-client 

privilege without exception, a ruling that could only be made if all of Scott’s waiver arguments 

were rejected.  This portion of the district court’s ruling was obviously adverse to Scott who could 

have challenged it in several ways.  He could have promptly sought writ relief as the Former 

Trustees did in response to the portion of the district court’s ruling that was adverse to them; he  

could have sought to file a cross-petition once the Supreme Court directed him to answer the 

Former Trustees’ writ petition on the same subject matter; or he could have better developed his 

waiver arguments in his answering brief when responding to the Former Trustees’ writ petition.  

Scott, however, did none of those things.  He chose inaction—presumably because the district 

court had ordered disclosure of the portion of Lubbers’ notes he was most interested in and had 

already quoted in his supplemental petition.  Now that the Nevada Supreme Court reversed the 

portion of the district court’s order Scott found favorable, he is not permitted to revive arguments 

before the district court that he consciously chose to forego when he had the opportunity to raise 

them in the appellate court.22  

 The Former Trustees expect Scott to argue in his countermotion reply that Judge Sturman 

“never opined on the waiver issue” such that the law of the case waiver doctrine cannot apply 

 
22  After all, Scott acknowledged before the Nevada Supreme Court that he could have filed his 
own writ petition, but did not on the purported grounds he would not have gained a direct benefit 
therefrom.  See Answer to Pet. for Writ of Mandamus or Prohibition (dated 7/15/19) at 49 and 
n.143, true and correct excerpts of which are attached hereto as Exhibit 9.  Scott likewise 
recognized his ability to raise his waiver argument in response to the Former Trustees’ writ 
petition as he incorporated by reference his objections and supporting reply addressing the Former 
Trustees’ alleged “reckless conduct with respect to discovery,” see id. at 13 and n.45, and 
repeatedly argued that the Former Trustees had inadvertently produced Lubbers’ typed notes “not 
once but twice.”  See id. at 13; 57.  While Scott may now wish he had pursued his waiver 
arguments in more detail or in a different manner, the law of the case doctrine “cannot be avoided 
by a more detailed and precisely focused argument subsequently made after reflection upon the 
previous proceedings.”  Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 789-90 (1975).  
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here.  See Opp’n at 2:26.  This is wrong for multiple reasons.  To begin, Judge Sturman’s order 

expressly states that “Petitioner’s Objections are DENIED.”23  Scott cannot dispute that one of 

his objections to the DCRR was that the Former Trustees had allegedly engaged in reckless 

inadvertent disclosures such that they had waived the attorney-client privilege.  The order does 

not exclude any objections from its ambit or reserve any for future determination.  Scott’s counsel, 

moreover, approved the form of the order.24  Next, even if Judge Sturman did not expressly rule 

on Scott’s waiver objections, and she did, she impliedly ruled on the issue by affirming that a 

portion of Lubbers’ notes was attorney-client privileged without exception as an enforceable 

privilege cannot exist if it has been waived.  See Zhang, 130 Nev. at 9, 317 P.3d at 819 (waiver 

in the law of the case setting applies to questions expressly or impliedly decided).  Lastly, that 

Judge Sturman did not make detailed findings on the waiver issue is irrelevant.  The law of the 

case doctrine “turns on whether a court previously decided upon a rule of law . . . not whether, or 

how well, it explained the decision.” United States v. Real Prop. Located at Incline Vill., 958 F. 

Supp. 482, 487-88 (D. Nev. 1997) (quotation omitted) (“[e]ven ‘summary’ treatment of a legal or 

factual issue becomes law of the case.”).  

 B. The Laches Doctrine Bars Scott’s Countermotion. 

 “Laches is an equitable doctrine which may be invoked when delay by one party works to 

the disadvantage of the other, causing a change of circumstances which would make the grant of 

relief to the delaying party inequitable.”  Bldg. & Const. Trades Council of N. Nevada v. State ex 

rel. Pub. Works Bd., 108 Nev. 605, 610–11, 836 P.2d 633, 636–37 (1992).  Writ petitions are 

subject to laches where (1) there was an unexcusable delay in seeking the petition, (2) an implied 

 
23  See Ex. 8 at 3:12. 
 
24  Id. at 4:9-14. 
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waiver arose from petitioner’s knowing acquiescence in existing conditions, and (3) there were 

circumstances causing prejudice to the opposing party.  Id. at 611, 836 P.2d at 637 (applying 

laches where party waited for over a month after competitor was awarded contract before seeking 

writ relief); State v. Eighth Judicial Dist. Ct., 116 Nev. 127, 135, 994 P.2d 692, 697 (2000) 

(denying petition for writ of mandamus where party waited 11 months following entry of district 

court order to pursue relief). 

 Because Scott’s countermotion is nothing more than a belated attempt to obtain the same 

relief he could have pursued through a prior writ petition but chose not to, the Former Trustees 

submit it can be independently denied based on laches.  First, Scott never pursued his own writ 

relief despite Judge Sturman’s denial of his objections more than a year ago in May 2019.  Second, 

as explained above, the decision to forego an issue that was ripe for appellate review constitutes 

waiver when the party tries to revive the issue before the district court post-appeal.  And third, 

Scott’s attempt to resurrect the waiver-by-reckless-disclosure issue prejudices the Former 

Trustees by forcing them, inter alia, to spend time and resources re-arguing an issue that was 

decided long ago. 

 C. The Parties’ ESI Protocol Bars Scott’s Countermotion.     

   The written ESI Protocol agreed to by the parties in this action is a binding contract.  See 

Great-West Life & Annuity Ins. Co. v. American Economy Ins. Co., 2013 WL 5332410, at * 5 (D. 

Nev. Sept. 23, 2013 ) (“[A] protective order based on a written agreement between the parties is 

subject to the rules of contractual interpretation, including that the agreement should be enforced 

in accordance with the ordinary meaning of the language used in the agreement.”); see also id. at 

*2 (parties’ agreements regarding privilege and/or trial-preparation material protection 
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“ordinarily control if they adopt procedures different than those in [FRCP] 26(b)(5)(B).”) 

(quoting Advisory Comm. Notes to 2006 Amendments).25   

 The plain language of the ESI Protocol provides that a party who disputes a claim of 

privilege after an inadvertently produced document has been clawed back under the agreement 

may bring a motion seeking a determination of whether a privilege applies, “but may only contest 

the asserted privileges on ground[s] other than the inadvertent production of such 

document(s).”26 Scott’s countermotion is premised entirely on the argument that the Former 

trustees have waived the attorney-client privilege based on their inadvertent disclosures in this 

action.  Accordingly, the Court’s analysis of Scott’s countermotion should end here as it falls 

squarely within the foregoing contractual prohibition. 

 
25  As Scott correctly notes, Federal Rule of Evidence 502 (along with FRCP 26(b)(5)(B)) now  
address the effect of inadvertent disclosures of privileged information and waiver in federal 
proceedings.  See Opp’n at 10:8-10.  Federal courts, though, have long recognized the 
enforceability of clawback agreements prior to the enactment of FRE 502, see, e.g., Zubulake v. 
UBS Warburg LLC, 216 F.R.D. 280, 290 and n.81 (S.D.N.Y. 2003) (“many parties to document-
intensive litigation enter into so-called ‘claw-back’ agreements that allow the parties to forego 
privilege review altogether in favor of an agreement to return inadvertently produced privilege 
documents”), and FRE 502(e) expressly contemplates them post-enactment.  See Advisory 
Comm. Explanatory Note, Rev. 11/28/2007 (“Subdivision (e) codifies the well-established 
proposition that parties can enter an agreement to limit the effect of waiver by disclosure between 
or among them.”).  Nevada has not adopted any counterpart to FRE 502, but it did recently adopt 
a counterpart to FRCP 26(b)(5)(B) that imposes notification and clawback procedures when 
protected information is inadvertently produced.  See NRCP 26(b)(5)(B) (eff. 3/1/19).  The 
obligations and procedures set forth in the Rule are nearly identical to those contained in the 
parties’ ESI Protocol. 
    
26  See Opp’n, App. at 30 (ESI Protocol ¶ 21) (emphasis added).  Scott obviously took advantage 
of this procedure when he challenged the privileged nature of Lubbers’ Group 1 and Group 2 
notes before the discovery commissioner, Judge Sturman, and the Nevada Supreme Court—the 
latter of which conclusively held that all of Lubbers’ notes were entirely protected and 
undiscoverable.  See Canarelli, 464 P.3d at 123 (Conclusion).  Beginning at the district court 
level, Scott’s privilege challenge included arguments based on the inadvertent production itself, 
see Point II(A), supra, which was improper then and is even more so now. 
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 To extricate himself from a contract he no longer likes, Scott asks the Court to impose 

obligations and terms on the Former Trustees that do not exist in the parties’ agreement.  These 

include pre-production review obligations, a new category for “reckless” productions, post-

production review obligations, de facto limits on the timing and number of clawbacks, et cetera.  

Scott additionally claims the Former Trustees have breached the ESI Protocol by failing to 

provide a privilege log and that undersigned counsel has failed to comply with RPC 1.6(c) 

requiring attorneys to take reasonable precautions to avoid inadvertent disclosures.  Each 

argument is meritless. 

 Protocol terms.  Scott is certainly not the first party who has sought to rewrite a deal once 

it no longer finds the terms favorable.  Magistrate Judge Hoffman (Ret.) addressed a similar 

situation in Great-West Life, supra.  There, the parties agreed to a scheduling order and protective 

order that established procedures for inadvertent disclosures, clawbacks, non-waivers, and 

methods of challenging privilege assertions.  See id., 2013 WL 53332410, at *11.  After one of 

the parties (AEI) clawed back two different sets of documents on grounds they had been 

inadvertently produced, the other party (Great West) challenged the privilege assertions under 

FRE 502 claiming that at least one of the disclosures was not inadvertent as the documents had 

been provided to a testifying expert, AEI failed to take reasonable steps to prevent disclosure, 

AEI unreasonably delayed exercising its initial clawback, and the need for a second clawback 

was further evidence of AEI’s carelessness.  Id. at *2-4.  AEI responded that the parties’ binding 

agreements supplanted the stricter analysis under FRE 502(b) and that “the only challenge 

available to a party that received inadvertently produced information is whether the information 

is privileged in the first instance.”  Id. at *11. 

 Judge Hoffman agreed with AEI’s arguments on this point.  As threshold matter, Judge 

Hoffman found “[t]here is no requirement that, in order to supplant rule 502(b), an agreement 
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provide adequate detail regarding what constitutes inadvertence, what precautionary measures are 

required, and what the parties’ postproduction responsibilities are to escape waiver.”  Id. at *12.  

Nor were parties required to include “specific opt-out language” in order to supplant Rule 502(b).  

Id.  That said, Judge Hoffman acknowledged such agreements should include “plain language” 

articulating the parties’ desire to supplant Rule 502(b).  Id.     

 After analyzing the plain language of the parties’ agreement in Great West Life, Judge 

Hoffman concluded as follows: 

Ultimately, the common sense interpretation of the claw back provisions at issue 
supports the conclusion that the parties had an agreement that inadvertently 
produced documents subject to a claim of privilege may be challenged as to the 
claim of privilege.  However, it is the Court’s view that the parties’ agreement 
clearly provides that inadvertently produced documents, upon a determination that 
the documents are privileged, must be returned without waiver to the disclosing 
party regardless of the care taken by the disclosing party.  Rule 502 contemplates 
that parties may enter such agreements and that courts will enforce them.  Well 
crafted claw back agreements are a critical tool utilized, in large part, to avoid 
excessive costs and avoid unnecessary disputes.  The undersigned is not willing to 
permit a party that has entered into such an agreement to use a linguistic scalpel to 
excise itself from provisions of an agreement willfully entered that the party no 
longer viewed as beneficial.  Such agreements are intended to benefit all parties 
thereto and should not be casually cast aside. 
 

Id. at *14.  Courts interpreting similar agreements, both pre- and post-enactment of Rule 502, 

have reached the same results.27   

 
27  See, e.g., In re Testosterone Replacement Therapy Prods. Liability Litig., 301 F.Supp.3d 917, 
925-26 (N.D. Ill. 2018) (finding that parties’ agreement supplanted provisions of FRE 502 and, 
thus, court was not required to determine whether party took reasonable steps to prevent 
disclosure or took prompt action to rectify the error as the Advisory Committee Notes to FRE 502 
recognize the parties can enter agreements that “may provide for the return of documents without 
waiver irrespective of the care taken by the disclosing party”); In re Sulfuric Acid Antitrust Lit., 
235 F.R.D. 407, 418, 419 (N.D. Ill. 2006) (applying plain meaning of protective order such that 
party seeking to claw back inadvertently produced documents had to do so within 30 days after 
actual (not constructive) discovery of the mistake as “the obvious purpose of the protective order 
was to avoid the uncertainty that would have existed without it.”). 
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 Because Nevada has no equivalent to FRE 502, there is obviously no state evidentiary rule 

and corresponding jurisprudence to supplant regarding inadvertent disclosures, clawbacks, and 

waiver limitations.  Great-West Life is nonetheless instructive because it reaffirms the 

unremarkable proposition that agreements between parties to limit the effect of waivers should 

be enforced according to their plain language regardless of one party’s subsequent desire to 

disavow the contract or otherwise impose obligations and language that do not exist therein.  Here, 

the ESI Protocol expressly prohibits privilege challenges based on a party’s inadvertent disclosure 

of documents.  Scott’s countermotion violates the plain language of the parties’ agreement and, 

hence, should be summarily denied. 

 Privilege Log.  Seeking to deflect attention from his own violations of the ESI Protocol, 

Scott repeatedly claims the Former Trustees have violated the protocol by failing to provide (or 

update) a privilege log after their various productions.  See, e.g., Opp’n at 15:28; 19:20-21.  As 

an initial matter, the plain language of the protocol only requires a party to “produce a privilege 

log within 120 days after the completion of its document production.”28  It says nothing about 

producing privilege logs every time a party makes a discrete production.  Regardless, the 

undersigned advised Scott’s counsel in writing that it would not agree to log privileged 

communications between the Former Trustees and counsel that occurred after litigation 

commenced in September 2013.29  This position is consistent with applicable law.  See, e.g., 

Grider v. Keystone Health Plan Central, Inc., 580 F.3d 119, 139 n.22 (3d Cir. 2009) (agreeing 

that a rule requiring creation of an ongoing log of all post-complaint privileged communications 

would have a chilling effect on the attorney-client relationship, and underscoring that “a privilege 

 
28  See Opp’n, App. at 29 (ESI Protocol ¶ 17). 
 
29  See Email from C. Williams to D. Dwiggins dated 6/28/18, a true and correct copy of which is 
attached hereto as Exhibit 10.   
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log may not be required for communications with counsel that take place after the filing of a law 

suit.”); In re Snap Inc. Securities Litigation, 2018 WL 7501294, at *1 (C.D. Cal. 2018) (denying 

motion to compel and noting that “[c]ourts in this circuit routinely deny a motion to compel a 

privilege log of attorney-client communications or work product dated after commencement of 

litigation.”).  While Scott’s attorneys may have disagreed with the date litigation commenced,30 

they never brought the matter to the Court, and they certainly have not logged any post-litigation 

communications with their own client. 

 RPC 1.6(c).  In a final effort to import additional provisions into the ESI Protocol, Scott 

argues the protocol’s language preserving the “applicable ethical rules regarding inadvertent 

disclosure and discovery of inadvertently or otherwise privileged information” means the Former 

Trustees’ counsel were obligated to conduct a pre-production review per RPC 1.6(c), and the 

alleged failure to do so authorizes Scott to circumvent the plain language of the ESI Protocol and 

pursue his waiver argument.  See Opp’n at 14:16-15:6.  Scott’s claim that the Former Trustees 

“admitted that no pre-production review was implemented” is nonsense.  See id. at 12:6; 14:6-14.  

When Scott improperly raised this argument the first time before Judge Sturman, the Former 

Trustees opposed it and explained the steps their counsel had taken in connection with the subject 

document productions.31  Suffice it to say, a purported “admission” about the lack of a pre-

production review is nowhere to be found.  In any event, the implementation of the ESI Protocol 

was designed to effectuate the provisions of RPC 1.6, not undermine them, by ensuring that if 

inadvertent productions of potentially protected information did occur despite reasonable efforts, 

there would be no waiver unless the protections never applied in the first place. 

 
30  See Email from D. Dwiggins to C. Williams dated 6/28/18, a true and correct copy of which is 
attached hereto as Exhibit 11. 
 
31  See Ex. 5; see also, Declaration of J. Colby Williams ¶ 15. 
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CONCLUSION 

 Based on the foregoing, the Former Trustees respectfully request that their motion be 

granted, and Scott’s countermotion denied. 

DATED this 13th day of July, 2020.      

     CAMPBELL & WILLIAMS 
 
     By /s/ J. Colby Williams    
          DONALD J. CAMPBELL, ESQ. (1216) 
          J. COLBY WILLIAMS, ESQ. (5549) 
          PHILIP R. ERWIN, ESQ. (11563) 

     700 South Seventh Street 
     Las Vegas, Nevada 89101 

 
     Attorneys for Lawrence and  
     Heidi Canarelli, and Frank Martin,  
     Special Administrator of the Estate of  
     Edward C. Lubbers, Former Trustees 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 13th day of July, 2020, I caused a true and correct copy of the 

foregoing Reply In Support of Respondents’ Motion to Disqualify the Honorable Gloria 

Sturman and Opposition to Countermotion for Waiver of the Attorney-Client Privilege to 

be served through the Eighth Judicial District Court’s electronic filing system, to the following 

parties: 

 Dana Dwiggins, Esq. 
 Craig Friedel, Esq. 
 SOLOMON DWIGGINS & FREER, LTD  
 9060 West Cheyenne Avenue 
 Las Vegas, Nevada  89129 
 
 Counsel for Scott Canarelli 
 
 
       /s/ John Y. Chong    
      An Employee of Campbell & Williams 
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