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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

BEFORE THE HONORABLE CONNIE J. STEINHEIMER, DISTRICT JUDGE

-o0o-

THE STATE OF NEVADA,
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vs.

WILBER ERNESTO MARTINEZ
GUZMAN,

Defendant.
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)
)
)
)
)
)
)
)
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BY:  MARK B. JACKSON, ESQ.
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FOR THE DEFENDANT: OFFICE OF THE PUBLIC DEFENDER

BY:  JOHN ARRASCADA, ESQ. 

     PUBLIC DEFENDER
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RENO, NEVADA; MONDAY, JULY 29, 2019; 10:00 A.M. 

-oOo-

THE COURT:  Good morning. let the record reflect the 

previously sworn interpreter is present interpreting for the 

Defendant. 

Counsel, I am sorry for the delay.  We seem to be 

having a little disconnect getting the interpreters here with 

all their equipment on time.  I hope this is the last delay we 

have. So my apologies for us starting a little bit late. 

I saw from what you all gave me the Discovery Order, 

your Stipulation and I entered the Discovery Order a couple of 

days ago or weeks ago maybe, and the dates that we talked 

about were codified in the Scheduling Order.  

Now today we were talking about whether or not you 

notified your experts of the dates that we selected last time, 

and if they were able and available, and you are going to talk 

to us about that day. Mr. Hicks. 

MR. HICKS:  Good morning, Your Honor. 

THE COURT:  Good morning.

MR. HICKS: The State has notified all of our experts 

that we know of right now that we expect to have of that date 

and, obviously, the trial date and the motion hearings date, 

and we have no issues right now.  They all seem to be 

available and say they will be available at that time. 
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We also provided all our law enforcement partners 

and the Washoe County Crime Lab the discovery order you 

recently signed.  They are aware of the August 30th deadline. 

THE COURT:  All right.  Thank you.  Mr. Arrascada. 

MR. ARRASCADA:  Good morning, Your Honor. 

THE COURT:  Good morning. 

MR. ARRASCADA:  Preliminarily, I know this Court is 

aware the Supreme Court ordered a Reply to our Writ. 

THE COURT:  Yes. 

MR. ARRASCADA:  At our last hearing, Judge, I 

mentioned that we would be seeking a stay in writing.  I just 

want to make clear for the record, Judge, at this point in 

time we are not seeking a stay.  However, I do want, any of 

the comments that I make, I want to reemphasize we are not 

waiving our challenge by participating in today's hearing. 

With no disrespect to the Court, if I say I can't 

comment upon that, it is out of fear and protection of having 

anything construed as being a waiver.  

Regarding our experts, the experts we retained to 

date, we have confirmed their availability both for the 

current trial date and also for the hearings. 

THE COURT:  Okay. Is there anything -- Thank you for 

your update and what the Supreme Court has ordered.  Is there 

anything you would like to share with me this morning? Counsel 
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for the State. 

MR. HICKS: Your Honor, I guess the only thing we 

would like to share, just an update on discovery, it is still 

going very smoothly. We are now up to three thousand four 

hundred seventeen pages that have been provided to the 

defense. We also provided forty-eight CDs and a number of 

thumb drives as well for larger data. So it is going quite 

well.  We don't anticipate having any issues with the August 

30th deadline. And we expect to be receiving some more 

materials in the near future which we will turn over right 

away.  

THE COURT:  I think the last time you thought some 

of the forensic work from Douglas County was not ready yet.  

Is it ready now?  

MR. HICKS:  I will let Mr. Jackson speak to that.  

MR. JACKSON:  Mark Jackson on behalf of the State. 

Everything from Douglas County, we have a deadline internally 

of the 15th.  All of the reports have been received and the 

next batch of material will be provided.  We are providing 

everything to the Washoe County Sheriff's Office to a certain 

detective to make sure that nothing falls through the cracks. 

So we are well on track and anticipate it will be well in 

advance of the August 30th date. 

THE COURT:  Okay.  Thank you.  Mr. Arrascada. 
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MR. ARRASCADA:  Your Honor, the representations by 

the State are correct. I just would like to add that prior to 

my appointment as Public Defender and having gone through the 

battles, trials and tribulations not only in criminal practice 

but the civil practice, I will state that this has been the 

most effective and efficient and open discovery process to 

date that I have ever participated in, and I commend the State 

for their openness. 

THE COURT:  Thank you. 

MR. ARRASCADA:  Your Honor, I do have two issues if 

it is time -- 

THE COURT:  It is time. 

MR. ARRASCADA:  -- to bring up. 

THE COURT:  Yes. 

MR. ARRASCADA:  Your Honor, at our last hearing, you 

asked two questions, and they were somewhat spawned by the 

Nika decision that came out.  And regarding that, Your Honor, 

first, your first question was regarding whether we have been 

in communication with the El Salvadorean Consulate.  I 

represented to the Court we have been virtually since the time 

Mr. Guzman was arrested in Carson City. 

Also, Your Honor, we remain in constant contact with 

the, I believe the title is the Consulate General, for the El 

Salvadorean government.  He's based out of Las Vegas, and his 
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territory is the West Coast. However, we have been and 

continue to remain in communication and contact with him, and 

they have expressed a willingness to assist us in any way that 

we deem necessary. 

THE COURT:  And so I know at the last hearing there 

was some discussion about mitigation evidence that is being 

sought in El Salvador.  Are they assisting with the securing 

of that information, at least access to it?  

MR. ARRASCADA:  That was my next topic. I will 

answer your question first, Your Honor.  Your Honor, we have 

also retained a consulting mitigation expert, and that 

business, that consulting, that investigative business has 

extensive -- has done extensive work in El Salvador, and we 

are working with them based on their experience regarding 

making those requests and obtaining those different items we 

are about to address. Of those, due to some of the tumult 

there is in El Salvador at times are more easily and readily 

obtained personally as opposed to through requesting them 

through government channels.  But we are working not only with 

the government but also with our mitigation experts, the 

consultant we have retained to assist us in that matter. 

THE COURT:  Okay. 

MR. ARRASCADA:  Next, Your Honor, I would like to 

continue to address mitigation and our investigation. 
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THE COURT:  Okay. 

MR. ARRASCADA:  Your Honor, I anticipate that we 

will be filing a motion pursuant to NRS 174.098 which is a 

motion to declare that the Defendant is intellectually 

disabled. Your Honor, regarding that process, and that process 

was the codification of U.S. Supreme Court case of Atkins vs. 

Virginia 536 U.S. 304, 122 Supreme Court 2242 which is, as 

this Court knows, bars the execution of people with 

intellectual disabilities because it violates the Eighth 

Amendment of the United States Constitution regarding cruel 

and unusual punishment. 

Your Honor, there are two prongs regarding Atkins in 

essence.  Others will break it down depending on what legal 

scholar you read.  But the two primary prongs are:  One, IQ 

level; and then the second, functional adaptability. I will 

represent to the Court that we have had Mr. Martinez Guzman's 

IQ tested.  It is a sixty-six which seventy is the usual 

number I guess is what we would call that. Your Honor, that IQ 

quotient does not take into effect what is called the Flynn 

effect which, based on the literature I have read, under the 

Flynn affect, Mr.  Martinez Guzman's IQ will in all likelihood 

be lower than sixty-six based on the Flynn effect. 

The second prong is what's called functional 

adaptability. We are conducting and in the process of, through 

RA0008



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

9

our consultants and both independently conducting an extensive 

investigation and research of Mr. Guzman's background and 

history. As you know, he's from El Salvador.  We need to 

obtain birth records, medical record, school records, 

investigate what trauma he may have encountered throughout his 

life, environmental factors and exposure that may have 

affected him prior to his 18th birthday. If the Court is not 

aware, Mr. Guzman turned twenty in February. In that regard, 

Your Honor, that is supported actually by the Nevada Supreme 

Court in Rippo vs. State where they quoted:  Evidence 

regarding social background and mental health is significant 

as there is a belief long held by this society that defendants 

who commit criminal acts that are attributable to a 

disadvantaged background or to emotional and mental problems 

may be less culpable than defendants who have no difficulties 

in that area. 

The challenge, though, that is facing us as defense 

counsel, Your Honor, is to present mitigation evidence that 

explains the Defendant, Mr. Guzman's commission of the crime 

and the mitigation aspect of it.  Judge, we are not conceding 

anything at this point. This request is providing the jury 

with an empathy provoking way of understanding the Defendant 

and his conduct. Your Honor, to that regard, and I take this 

from Nika, the American Bar Association has published 

RA0009
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guidelines for the appointment and performance of counsel in 

death penalty cases.  They have been generally accepted as 

reflecting the standards of practice in death penalty cases. 

The State Bar stated they long recognize prevailing norms of 

practice are guides to determining what is reasonable.  It is 

unquestioned that under the prevailing professional norms at 

this time we have an obligation to conduct a thorough 

investigation of Mr. Martinez Guzman's background. Under the 

guidelines and pursuant to Nika, Your Honor, the investigation 

for preparation of a sentencing phase which is mitigation 

should comprise efforts to discover all reasonable available 

mitigating evidence and evidence to rebut any aggravating 

evidence that may be introduced by the prosecutor. That 

includes Mr. Martinez Guzman's background including his 

medical history, including mental and physical illness or 

injury, alcohol and drug use, birth trauma and developmental 

delays, educational history, special educational means 

including cognitive limitation and learning disabilities.  

Military history.  Employment and training history.  Family 

and social history including physical, sexual or emotional 

abuse.  Adult and juvenile record.  Correctional experience.  

Religious and cultural influence.  These are all areas, Your 

Honor, that are going to take quite some time to investigate. 

We are already in the process of scheduling a trip 
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to El Salvador to begin that in-depth investigation, all the 

factors and different areas I have explained to the Court. 

Your Honor, we have retained a functional capacity 

or functional adaptability expert, and that expert will need 

all of this information in order to form a valid opinion to 

present to the Court when we do file our motion pursuant to 

NRS 174.098. I provide this all to the Court so the Court and 

counsel can appreciate the work that we are undertaking and 

undergoing. The timing of that work, we are pushing as hard 

and as fast as we can. One problem we encounter, I guess you 

could say one of the issues that we encounter is this:  There 

are very few people that are experts, true experts in this 

field. We have been fortunate to retain an expert that is not 

only bilingual but also has experience with El Salvadorean 

people. 

THE COURT:  Are we talking about your expert for 

mitigation or are we talking about you expert for functional 

adaptability?  

MR. ARRASCADA:  Functional adaptability, Your Honor.  

It would be one and the same, Your Honor, because the 

functional adaptability issues may also roll into the 

mitigation issues, if we get to that point. 

I wish I could sit here at this point in time and 

provide the Court a date that we'll have all of that 
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information gathered, processed and placed into a motion for a 

hearing to occur, but at this time, I cannot, Your Honor. We 

are having to get so many people that are involved in this, 

working with all these various and unique calendars that they 

all have, and as I was mentioning, the functional adaptability 

expert, there are very few of them that are true experts.  

He's agreed to work with us on this case.  He's available, if 

this matter goes to trial.  He's expressed also he's available 

regarding the hearing dates that we have been provided. 

Court's indulgence.

THE COURT:  Yes. 

MR. ARRASCADA: Your Honor, I just wanted to provide 

to the Court the challenges we are facing.  As I said, we are 

moving along as rapidly as we possibly can, but we can never 

let efficiency get in the way of our effectiveness.  We are 

not going to allow that to happen.  However, we are continuing 

to push forward in our goal and effort to meet that trial 

date. As I said, though, we will be filing a motion. I will 

provide the Court and counsel a status as soon as we have our 

timeline more in shape.  

Your Honor, we have been working on this for months, 

but as we have all of the different calendars and availability 

in shape because, as I said, we'll be making at least one 

investigative trip to the country of El Salvador.  There may 
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be more. But as far as what I was stating as far as 

calendaring, I will put the Court and counsel on notice, as 

soon as we know we'll be filing that motion and provide a date 

for that time. After that motion is filed, we also understand 

that the State has a right, pursuant to statute, to retain 

their own experts. But at this juncture, that is where the 

case stands. 

As I said regarding, the two prongs of Atkins, it 

appears that Mr. Martinez Guzman more than meets prong one 

which is an empirical test. Regarding prong two, we are in the 

process of developing all of that information. And, Your 

Honor, our road map came from the Nika decision, and it is -- 

Court's indulgence.

THE COURT:  Yes.  

MR. ARRASCADA: And, Your Honor, it is my 

understanding the Nika Order which was from Mr. Mahan who is a 

Federal District Court judge, that the State did not appeal 

his Order to the 9th Circuit. However, Mr. Nika's counsel 

appealed an issue regarding the guilt phase of the trial. So 

as far as whether the opinion that Judge Mahan issued is going 

to be subject to review regarding the minimal requirements for 

effective counsel in the mitigation portion of a trial, that 

Order stands, because the State did not appeal that Order, 

Judge.  
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That is all I have at this point unless the Court 

has questions of me. 

THE COURT:  I don't have any questions as long as 

you have made representation to the Court that you will notify 

the Court and counsel as soon as you have reports to disclose 

and have a motion ready to go, because that will cause a delay 

for them to secure their experts and have an opportunity to 

interview your client and do their forensic work with your 

client once the motion is filed.  I would still hope we could 

meet that November deadline.  That is the first time we have a 

hearing set. I'd be glad to set something earlier if possible, 

but I am not sure we'll be even able to meet that November 

date. 

MR. ARRASCADA:  Your Honor, the earlier date I don't 

foresee even remotely possible. We are targeting that November 

date.  However, Your Honor, there is a lot of moving pieces, 

parts and people and calendars we don't have control over, but 

we are putting forth every effort. May I have your indulgence 

for a moment?  

THE COURT:  Yes. 

MR. ARRASCADA:  That is all we have at this point, 

Your Honor, unless you have other questions. 

THE COURT:  I have no questions. 

MR. ARRASCADA:  Thank you. 
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THE COURT:  Thank you. Does the State have anything?  

MR. HICKS: Thank you, Your Honor. We recognize the 

hurdles the defense has to overcome in this situation. 

Nevertheless, we would ask they be aware of your discovery 

order and perhaps start providing us with some of these 

materials so we can in turn prepare ourselves to have our own 

independent evaluation done of the Defendant. Obviously, they 

have done their test.  The attorneys for the Defendant for 

over six months now, I know that they have had capacity 

experts go and speak with him already.  So we would appreciate 

reciprocal discovery as soon as possible so we are not put in 

that difficult position where we are trying to meet these 

deadlines.

Aside from that, Your Honor, we just ask the Court 

order that. 

THE COURT:  Well, I think, Mr. Arrascada, you are 

aware of your obligation under the Order, and so it is 

incumbent upon you to provide reciprocal discovery, so you 

should do so. 

MR. ARRASCADA:  Your Honor, in no way are we even 

getting close to violating that Order.  We'll provide expert 

reports in accordance with the Court's Order. 

THE COURT:  Okay.  Thank you. So I think it is a 

good idea for the next 30 days, it seems like the issue really 
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for all of you to be talking to each other about will be this 

issue in terms of at least the intellectual capacity of 

Mr. Guzman in terms of the IQ test. That at some point is 

obviously going to be presented.  It doesn't really depend 

upon finding your functional adaptability expert. It is a 

much, I shouldn't say easier, but it is a simpler task, one 

that we accomplish in the court all the time.  So I would like 

to see, in the next 30 days, a discussion about the results 

from the IQ test so the State can move forward with their 

request, if they're actually going to make a request, they 

will make a formal request to have their expert test 

Mr. Guzman's IQ, at least we have that part of what you call 

the two prong test.  There could be other issues involved, but 

at least we'll have that beginning.  So in the next 30 days I 

would like to see that happen, and that seems to be the most 

significant issue that you raised for me today. 

We would plan to get together 30 days from now or so 

which would be Monday August 26th.  Does that work for 

everyone?  

MR. HICKS:  Works for the State, Your Honor.  Thank 

you. 

MR. ARRASCADA:  Judge, I turned off my phone. 

THE COURT:  I'm glad you turned it off. That's good  

you follow the rules, Mr. Arrascada. 
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MR. ARRASCADA:  I make all the effort to, Your 

Honor. 

Your Honor, we are available then. 

THE COURT:  Okay. Monday, August 26th at 10:00 a.m.  

between now and then you all can work on your projects that 

you are working on.  If there is anything you need the Court's 

assistance with, let us know.  If there is nothing further for 

this morning, we'll be in recess.  Thank you. Court's in 

recess. 

(Whereupon, the proceedings were concluded.)

--o0o--
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STATE OF NEVADA, )
)  ss.

COUNTY OF WASHOE. )

I, Judith Ann Schonlau, Official Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, DO HEREBY CERTIFY:

That as such reporter I was present in Department 

No. 4 of the above-entitled court on MONDAY, JULY 29, 2019 at 

the hour of 10:00 a.m. of said day and that I then and there 

took verbatim stenotype notes of the proceedings had in the 

matter of THE STATE OF NEVADA vs. WILBER ERNESTO MARTINEZ 

GUZMAN, Case Number CR19-0447.

That the foregoing transcript, consisting of pages 

numbered 1-18 inclusive, is a full, true and correct 

transcription of my said stenotypy notes, so taken as 

aforesaid, and is a full, true and correct statement of the 

proceedings had and testimony given upon the trial of the 

above-entitled action to the best of my knowledge, skill and 

ability.

DATED:  At Reno, Nevada this 29th day of July, 2019.

/s/ Judith Ann Schonlau    
JUDITH ANN SCHONLAU CSR #18
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RENO, NEVADA; MONDAY, AUGUST 26, 2019; 10:00 A.M.

-O0O-

THE COURT:   Thank you.  Please be seated. Let the 

record reflect this is the time set for a status hearing in 

CR19-0447. Present on behalf of the Court is the previously 

sworn court interpreter assisting Mr. Guzman.  

Counsel, make your appearance for the record.  

MR. HICKS:  Good morning. Chris Hicks on behalf of 

the State. 

MR. JACKSON: Good morning. Mark Jackson on behalf of 

the State. 

MR. LUCIA: Good morning.  Travis Lucia on behalf of 

the State. 

MR. ARRASCADA:  Good morning, Judge.  John Arrascada 

on behalf of Mr. Guzman. 

MS. HICKMAN: Kate Hickman on behalf of Mr. Hickman.  

MR. GOODNIGHT:  Joe Goodnight on behalf of 

Mr. Guzman. 

MS. VERNESS: Gianna Verness on behalf of Mr. Guzman. 

THE COURT:  This is the time set for a status.  I 

think at this hearing we initially have a couple of things.  

One is to make sure discovery has happened the way we expected 

it to. Are there any issues with regard to the discovery?  

MR. ARRASCADA:  Your Honor, we received a packet of 
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discovery last week from the State, roughly 1,500 pages give 

or take. I also am uncertain, I would defer to the State to 

update regarding the complete testing from SERI Labs which is 

the independent lab that Douglas County was utilizing.  We 

have a few documents from them, but I don't believe we have 

all the documents, but I also appreciate we don't control the 

labs. 

THE COURT:  Right. Okay.  Counsel.

MR. HICKS:  Thank you, Your Honor. Yes, discovery is 

going as it has been. Current numbers, we are up to 3,696 

pages of discovery that has been provided.  The most recent 

dump, if you will, of discovery contained a good portion of 

the bench notes our experts relied upon in the DNA testing.  

We have also supplied fifty-seven disks or thumb drives with 

media evidence.  And in speaking with our detective today who 

has been in charge of chronicling all their discovery, we'll 

have another dump she'll be providing to us this week.  We 

will turn around and give it to the defense as it happens.  I 

am comfortable saying we are probably at ninety-five percent 

of the entire discovery.  SERI Labs, as Mr. Arrascada brought 

up, are included in this disclosure of discovery we are 

receiving from Douglas County this week. 

THE COURT:  So you think you will still be able to 

make the August 30th deadline?  
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MR. HICKS:  Absolutely. 

THE COURT:  Okay.  Great. What is the status with 

regard to experts and forensic interviews. 

MR. ARRASCADA:  Your Honor, I reviewed the 

transcript from our prior status hearing before today.  For 

the Court's information, we met, we the defense team, met with 

the prosecution team on August the 15th. We have discussed 

with them.  It appears we believe we'll have the final report 

from the IQ report, we hope to have it this weekend or next 

week. I discussed this previously with Mr. Hicks and shared 

with him any mail correspondence we had had with the expert.  

Regarding, as the Court knows, we are not only 

preparing to defend the charges that Mr. Guzman is facing, but 

also it is our Constitutional duty to Mr. Guzman to prepare 

mitigation.  And also we are looking at the intellectual 

capacity pursuant to NRS 174.098.  

We'll be traveling to El Salvador on September the 

4th through the 10th to begin gathering documents, information 

and evidence. 

THE COURT:  You are taking a team?  

MR. ARRASCADA:  It will be myself and two 

mitigation/ intellectual capacity experts who have substantial 

experience in El Salvador on occasions of this nature. 

THE COURT:  Okay. And what do you anticipate you 

RA0023



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

6

will find there?  Are you going to have more experts out of 

this, or do you think you will still be able to keep with the 

experts you have identified so far?  

MR. ARRASCADA:  Your Honor, I don't know.  I am not 

in a position to answer that question at this time. 

THE COURT:  Okay. All right. So what can the Court 

do to assist either side or both of you at this time?  

MR. ARRASCADA:  Your Honor, practically speaking, as 

I said before at the last status conference, in my legal 

career, this is the smoothest I have seen discovery. 

THE COURT:  I don't want you saying that.  You 

better knock on some wood. 

MR. ARRASCADA:  I will knock on wood.  It is as 

smooth as I have seen it to date.  Thank you with the 

qualifier.  We have nothing further to add, Your Honor.  The 

only request we would have, as you know, we have that running 

order to have Mr. Guzman's left hand unshackled.  The other 

which would be very beneficial and helpful is to have a 

running order to have the headsets. 

THE COURT:  I asked for those.  Nobody paid 

attention. 

MR. ARRASCADA:  Well, we are bringing it up again. 

THE COURT:  Are you okay with the left hand today?  

MR. ARRASCADA:  We are today, Your Honor. 
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THE COURT:  We'll make sure we have that. 

MR. ARRASCADA:  Thank you. 

THE COURT:  Thank you for reminding me it hadn't 

happened. 

Counsel.  

MR. HICKS: Thank you, Your Honor.  I just want to 

bring up a couple of things.  The second will be about the 

trip to El Salvador. The first thing I want to bring up, Your 

Honor, we were here for his Arraignment on March 19th.  We 

agreed, mutually agreed upon a trial date and, candidly, Your 

Honor, as every day passes that we are not getting definitive 

answers what experts are going to be needed or receiving 

reports from experts, we're starting to get concerned. I 

looked at the number of days today since the day we set the 

trial and 160 days have lapsed.  By the time we have our next 

status hearing, we'll only be six months out from trial. 

THE COURT:  Right. 

MR. HICKS:  We have made this a priority, Your 

Honor.  We have done so in large part because it is important 

to move this case along, and our victims who are here every 

time, they have informed us they want to exert their 

Constitutional rights under the Victims Bill of Rights to make 

sure this is an efficient trial.  They have been very 

reasonable, as reasonable as you could ever dream of for 
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victims, but it is important for the State as well. A lot of 

people had a hard time understanding why we set it out a year.  

We did that because that was an agreed upon date to move 

forward.  We don't want to lose that date. You have been very 

respectful of that as well.  You've had a succinct briefing 

schedule, had the status conferences, it is clearly a priority 

for you as well. 

I don't want this to seem as though I am casting 

aspirations to the defense.  That's not what I am doing, nor 

am a casting them at their current expert, Dr. Mahaffey.  But 

we are looking, and the last time we were here July 24th you 

said get with the State, provide the results of that IQ test, 

provide the reports.  We still don't have them. When I looked 

at the jail visitation logs, Dr. Mahaffey spent ten visits 

with the defendant in early March. She's had four more, one in 

late May, actually two in late May and two in early June.  So 

we are six months from the bulk of her meetings, almost three 

months from our concluding meetings, and we still don't have 

the reports.  I am sure there is an explanation, but the 

reality is the clock is ticking, and we need to keep this 

moving forward.  And in the interest of fairness for the 

State, the intellectual disability challenge, we need to know 

what they are going to give to us.  Because as soon as they 

file that motion, proceedings are stayed, and we have fifteen 
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days to turn around with our own expert and then we have to 

deal with this issue that they have brought up. And so I guess 

when you say what can the Court do, what the Court can do in 

my interest as the prosecutor for the State, Mr. Jackson, 

Mr. Lucia and our victims, is to make sure that we are staying 

on target. Because we were very reasonable in setting that 

trial date, and Your Honor was very reasonable accommodating 

that.  So that is the first ask I would make.  

Secondly, Your Honor, so as we have spent some more 

time looking at NRS 174.098 and the functional adaptability 

portion of the intellectual disability challenge, the IQ test 

is one thing.  Mr. Arrascada went through this a little bit at 

the last hearing.  The functional adaptability is the bulk of 

the evidence presentation to the Court to make the 

determination you are going to have to make.  Part of that 

functional adaptability is what experts do is they assess the 

adaptive behavior using standardized rating scales based on 

the reports of informants who knew the individual, Mr. Guzman, 

Mr. Martinez Guzman well, and can report on current or recent 

function. So in essence, what the experts do, in addition to 

acquiring evidence which I am sure they will attempt to do in 

El Salvador. I hope they can find the schooling, possible 

records if there are any, but then there is interviews, 

interviews of family, interviews of friends, interviews of 
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neighbors, interviews of teachers, any number of people that 

can testify to what they know about the Defendant and how he 

could function. That is going to happen in El Salvador. That 

is going to be documented in some way for their expert to 

ultimately rely on to draw conclusions as to his functional 

adaptability. When you're looking at that statute, it is very 

clear under Subsection 4, once that is filed, there is no 

privilege for any information or evidence provided to the 

prosecution or obtained by the prosecution regarding the 

Defendant. So the request, I have already mentioned this to 

Mr. Arrascada last week, is if there are interviews being 

conducted in El Salvador of individuals who the experts are 

going to rely upon in reaching their functional adaptability 

conclusion, I would ask those be recorded so our expert can 

review the same. Any notes that are taken, any tests that are 

given, any documents that are used for that purpose we would 

ask that be documented and recorded so our expert can use the 

same. We don't want to turn around on the taxpayer dime and 

have to fly our experts to El Salvador to try to find these 

people.  What we re trying to determine with regard to that 

statute is is the Defendant intellectually disabled.  I kind 

of see it in all the hearings and motions we are going to 

have, it is the most objective analysis.  Really, we are just 

trying to get the experts together to give Your Honor a view 
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of who he is and if he is functionally disabled.  So I think 

it is fair to ask the defense to provide that to us, much like 

our DNA experts. We provided them hundreds of pages of notes, 

the bench notes they have taken in reaching their conclusions. 

It is the same analysis. 

Now I recognize they are going to be doing 

mitigation research as well, but, really, that is within your 

discovery order that should be turned around to us promptly, 

too. 

So second to my initial request is that we receive 

prompt discovery disclosure of what they find in El Salvador 

so we can begin to investigate and analyze it ourselves,and 

anything that is going to be used by their intellectual 

disability experts to reach their conclusions be recorded and 

shared with the State. Like I said, I did speak with 

Mr. Arrascada last week, and he needed a little time to think 

about it. I don't know what their stance is today. 

That is all, Your Honor. Thank you. 

THE COURT:  Okay. Mr. Arrascada. 

MR. ARRASCADA:  Your Honor, I am going to go in 

reverse order. Well provide that once it is at issue and it is 

relevant, that information to the State.  We know our 

obligation and our duties. We are not here to play games. 

THE COURT:  That seems a little waffly to me, 
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Mr. Arrascada.  It is already at issue. You already told me 

you have an IQ test.  You have already got the basis, mostly, 

for filing a motion.  You have told me you have known that now 

for ninety days. I have seen no motion.  And I understand you 

want to get more of the functional adaptability information. 

MR. ARRASCADA:  We have none of that.  We have one 

prong as I said, Your Honor in our initial hearing.  That is 

why we are going to El Salvador. 

THE COURT:  You should have it by September 10th. 

MR. ARRASCADA:  No, Your Honor, I will be in transit 

September 10th. I think we have to look at this in 

perspective, Judge. 

THE COURT:  No, I understand you will be in transit. 

MR. ARRASCADA:  Your Honor, the State -- 

THE COURT:  You would physically have your evidence 

when you leave El Salvador. 

MR. ARRASCADA:  We should.  Then it goes to our 

expert. Our expert will then be reviewing it, then we'll 

disclose it accordingly.  Just like the State has done, Your 

Honor. Since January they have had all their evidence 

gathered, collected.  Then it gets reviewed by their lab. 

Their lab prepares reports.  Then their lab sends all the 

reports to the designated detective who then sends it to the 

District Attorney's office who then reviews it before they 
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give it to us.  We'll follow the exact same process and 

procedure, Your Honor. That is the fairness. 

THE COURT:  Have you given the IQ stuff to the 

State?  

MR. ARRASCADA:  Your Honor, as I mentioned earlier, 

we anticipate we'll have the finalized report this week.  I 

reached out to Mr. Hicks regarding that last week and spoke 

with him. 

THE COURT:  So if it is true that Dr. Mahaffey last 

saw the defendant in May, is that right?  June?  

MR. HICKS:  June 4th. 

THE COURT:  So this is August 26th, so that took 

sixty days or so for you to get the finalized report. 

MR. ARRASCADA:  We don't have the final report. 

THE COURT:  But you're anticipating you will have it 

about sixty days from her last visit?  

MR. ARRASCADA:  That's accurate. 

THE COURT:  Okay. Are you anticipating it is going 

to take you sixty days to get your information to the State 

and file a motion after you return from El Salvador?  The 

reason I am asking that is sixty days means we do not have our 

trial date. We are going to lose a lot of our motions that 

have been set.  So sixty days, if that is your anticipation it 

will take that long, we have got a problem in terms of timing 
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of the trial. 

MR. ARRASCADA:  Your Honor I appreciate that.  May I 

suggest I will know more when I come back. 

THE COURT:  Okay.  

MR. ARRASCADA:  And I will provide, either I can 

meet with counsel or we can hold a status hearing that week 

that I have returned, and I can provide the Court better 

information at that time. 

THE COURT:  Okay. Well, our next status hearing 

would normally be September 30th, so you will be back twenty 

days before that.  I don't want to lose a lot of time there.  

We are going to have to have some motion work at some point.  

I would like to get that sooner than later, but, obviously, 

the 10th is too soon. 

MR. ARRASCADA:  Right.  Perhaps, Your Honor, I think 

the 10th is a Tuesday, we would like to hold a hearing later 

that week we can come, or the week after that, then we would 

have a better idea where we stand.  I would suggest the week 

after that, like the 17th 18th, 19th area. 

THE COURT:  Will that give you enough time to get a 

sense of where you are?  

MR. ARRASCADA:  We hope so, Judge.  We are not 

dragging our feet here.  I know Mr. Hicks said he wasn't 

stating that, but we are moving as rapidly as we can under the 
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circumstances.  We respect the trial date we set.  Candidly, 

Mr. Hicks and Mr. Jackson I believe will agree when we met for 

a trial date, I was pushing for October, and I stated on the 

record when we set the trial date the April date was 

ambitious. We are doing everything to meet that.  We are 

keeping in mind the Marsy's Law rights, but the Marsy rights 

do not trump Mr. Guzman's due process rights.  We are doing 

everything we can to meet every deadline imposed by this 

Court. 

THE COURT:  Okay. So you said you would have the IQ 

information to the State this week or next week, correct?  

MR. ARRASCADA:  That's accurate. 

THE COURT:  So let's set a deadline just so we have 

a deadline set that is reasonable.  That would be Thursday, 

September 5th. So that is ten days from now, right?  So I 

think that makes sense.  If you do it sooner, great, but if 

not, there is no reason why you can't provide that information 

by that date. Then you will have left for El Salvador, but one 

of the attorneys on the team will be here.  Then you will be 

gone, and we can set a hearing around the 18th maybe is a good 

date, Ms. Clerk, or do you want the 16th?  We are going to 

have to do it on the 16th.  We'll keep it a Monday morning.  

We'll do it on the 16th at 10:00 a.m.  And we might as well 

call that our monthly status.  But at that hearing, we can 

RA0033



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

16

make a decision.  You can provide us with all the information, 

generally what you have got, how long you think it will be 

before we can move forward. 

Now the other part of the request from the State was 

that if you get information, interviews, that you record them.  

That you don't -- What I understand is happening, your experts 

are physically going to be there, so they will have first-hand 

knowledge of the content of the interviews, so it may not be 

essential for them to record it, but it will be essential for 

the State not to have to go back with their own experts to 

have those interviews recorded.  Do you have any objection to 

doing that?  

MR. ARRASCADA:  Personally, no. We'll to our best to 

do that.  But we may have someone that says they won't provide 

an interview if it is recorded or something of that nature.  

We'll take copious notes. Well do everything we can, because 

we understand our duty, Judge. 

THE COURT:  Well, I am going to enter the order that 

any information your expert is going to rely upon, be it 

notes, tests, documents or statements, you have to have the 

statements recorded and the notes preserved for the State. Now 

if for some reason there is an anomaly, we can talk about it 

and discuss what happened and figure out how we can solve that 

problem.  But, generally, you have to provide all of that. You 

RA0034



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

17

have to keep it, and you will have to provide it to the State. 

I know a lot of what you're looking for will be mitigation, 

generally.  Of course, at a certain time, that must be 

disclosed also.  But I am much more concerned with 174.098 

evidence we have to look at and the experts will have to look 

at that and the delay in the trial that kind of motion might 

bring. That will be the order with regard to the preservation 

of the information and evidence that you secure and is relied 

upon by your expert, then we'll come back on the 16th and you 

can share with us how it all went, where you think you are and 

what the status of your expert is. 

I would also want at that time an indication of when 

you all think you're going to be filing your motion. We have a 

lot of -- we have the Thanksgiving week set aside already for 

hearings. We have already been in the middle of September when 

you come back, so that is only sixty days from November, so 

we'll keep moving.  Okay. 

MR. ARRASCADA:  Understood. Thank you, Judge. 

THE COURT:  Is there anything else for today?  

MR. HICKS:  No thank you, Your Honor.  

MR. ARRASCADA: No, Your Honor. 

THE COURT:  All right. 

MR. ARRASCADA:  Have a great day. 

THE COURT:  You too. We'll see you back on the 16th.  
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Court's in recess. 

(Whereupon, the proceedings were concluded.)

--o0o--
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STATE OF NEVADA, )
)  ss.

COUNTY OF WASHOE. )

I, Judith Ann Schonlau, Official Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, DO HEREBY CERTIFY:

That as such reporter I was present in Department 

No. 4 of the above-entitled court on Monday, August 26, 2019 

at the hour of 10:00 a.m. of said day and that I then and 

there took verbatim stenotype notes of the proceedings had in 

the matter of THE STATE OF NEVADA vs. WILBER ERNESTO MARTINEZ 

GUZMAN, Case Number CR19-0447.

That the foregoing transcript, consisting of pages 

numbered 1-19 inclusive, is a full, true and correct 

transcription of my said stenotypy notes, so taken as 

aforesaid, and is a full, true and correct statement of the 

proceedings had and testimony given upon the trial of the 

above-entitled action to the best of my knowledge, skill and 

ability.

DATED:  At Reno, Nevada this 26th day of August, 2019.

/s/ Judith Ann Schonlau    
JUDITH ANN SCHONLAU CSR #18 
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RENO, NEVADA; MONDAY, SEPTEMBER 16, 2019; 10:00 A.M. 

-oOo-

THE COURT:  Counsel, make your appearances for the 

record.  

MR. JACKSON: Mark Jackson on behalf of the State. 

MR. HICKS: Chris Hicks on behalf of the State. 

MR. LUCIA:  Good morning. Travis Lucia on behalf of 

the State. 

MR. ARRASCADA:  Good morning, Your HOnor, John 

Arrascada on behalf of Mr. Martinez Guzman.  

MR. GOODNIGHT: Joe Goodnight on behalf of 

Mr. Guzman.

MS. VERNESSS:  Gianna Verness on behalf of 

Mr. Guzman. 

THE COURT:  The record should also reflect 

Mr. Martinez Guzman is present and being assisted by the 

previously sworn court interpreter. 

This is the time set for a status hearing.  I think 

the first order of business was did you find out, 

Mr. Arrascada, if you are ready to move forward or going to 

file a motion?  Have you made that decision?  

MR. ARRASCADA:  Your Honor, we will be filing a 

Motion to Continue. If I may provide some brief presentation 
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regarding the trip to El Salvador?  

THE COURT:  Certainly.  

MR. ARRASCADA:  Your Honor, the trip to El Salvador, 

we were able to spend five days in the country, itself, two 

day's for travel. For safety and security reasons, we could 

only conduct investigation from sunup to sundown.  We had to 

be off the streets by darkness. 

I was there with two bilingual investigators who are 

experts in mitigation and also regarding intellectual 

disability.  During our time there, we interviewed ten family 

members.  To put it in perspective, Your Honor, at one point, 

I was in a field assisting with irrigation while an interview 

could be conducted with one of my client's uncles. We also 

interviewed two separate teachers, a principal, a 

janitor/caregiver or caretaker/guard for the school. 

We also went to three separate hospitals where we 

were able to confirm records existed. We went with releases 

and provided them, however, the medical records gathering is 

going to be and also scholastic record gathering is going to 

be a little bit laborious.  I can assure the Court prior to 

departing, having worked with the local counsel for El 

Salvador, we are in contact with and working through him, also 

with the El Salvadorean Minister of Foreign Affairs which is 

based in El Salvador including directly with the Director 
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General for Human Rights who is the person that would be able 

to obtain the necessary medical records and also school 

records for us, at least assist us in doing so.

We also, Your Honor, obtained some forensic 

investigation regarding pesticides, fertilizers, etcetera that 

our client was exposed to while working in the fields. It is a 

very rural agricultural economy. His family are farmers. 

Your Honor, the interviews confirmed that there is a 

good faith determination, we made a good faith determination 

to continue forward with the intellectual disability 

investigation and begin working towards clinical interviews by 

our Spanish speaking experts in the intellectual disability 

field.  Also, I will be meeting next week with one of our 

Spanish speaking intellectual disability experts in San 

Francisco to obtain from him his schedule. 

Your Honor, we have also retained Dr. Steven 

Greenspan.  Doctor Greenspan, and I consulted with him 

regarding timing. To give the Court some background regarding 

Dr. Greenspan, he's been involved in over thirty-five capital 

cases over the past fifteen years. In all of those cases, he 

was retained to address whether the defendant had suffered or 

had intellectual disability which used to be termed mental 

retardation as we see in our statute, Your Honor. 

Dr. Greenspan shared with me in roughly eight of those cases 
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his involvement did not progress past consultation because he 

did not feel or believe the evidence supported an intellectual 

disability claim. Of the remaining cases, his role did not 

progress to testimony as a plea agreement was reached. In 

cases where he did testify, he testified both as what is 

called a teaching expert for the Court regarding intellectual 

disability and also in some cases played a clinical role where 

he evaluated the Petitioner.  In this case, we do not envision 

him performing a clinical role, because he's not a Spanish 

speaker. 

As a teaching expert, he educates the Court about 

intellectual disability and the appropriate methods for 

determining the diagnoses. 

He has been, Your Honor, primarily retained by 

defense counsel, however, he's also been hired by courts to 

perform independent evaluations. Doctor Greenspan is the most 

cited authority in the two intellectual disability 

classification manuals which our Supreme Court has adopted and 

relied upon in the Ibarra case which is the only Supreme Court 

case we have regarding intellectual disability, and there is 

also an unpublished opinion.  I can provide those cites to the 

Court.  

Court's indulgence. 

THE COURT:  Yes. 
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MR. ARRASCADA:  Ibarra is 127 Nev. 47, and the 

unpublished opinion, State v. Covington 433 P.3rd 1252. I 

asked Dr. Greenspan to provide to me his thoughts regarding 

timelines. Your Honor, if I may go back again, he's the most 

cited authority in the two I.D. classification manuals the 

2010 classification of AAIDD and the I.D. section in the 2013 

DSM-5.  He's also has the most chapters in the AAIDD published 

Death Penalty and Intellectual Disability book, and he's 

written numerous papers on classification issues regarding 

intellectual disability in both legal and human service 

context. At one time, he was a member of the AAIDD 

Classification Committee and was an official advisor to the 

community that wrote the I.D. section for the DSM-5. He's the 

most cited person on the 2010 AAIDD manual and also the DSM-5. 

In essence, he is the expert of experts in this field, Your 

Honor. 

Dr. Greenspan has shared with us that in a case 

regarding intellectual disability where the defendant spent 

part of their developmental period prior to age 18 in another 

country -- Mr. Guzman came to our country at roughly the age 

of 17.  He's now 20.  He turned 20 in February -- requires 

multiple international trips, interviewing percipient 

witnesses, and that roughly at the earliest onset you're 

looking at eleven months to have a complete, full and accurate 
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intellectual disability investigation completed. 

Your Honor, one thing that is a triggering factor, 

and because we assured the State and assured the Court we 

would always be candid with the tribunal regarding issues that 

we were able to be candid with, we shared these preliminary 

results as soon as we learned of them from Dr. Mahaffey to let 

the State and the Court know this could be an issue.  We have 

been working on these issues from the very beginning and 

inception of this case when we were appointed. But from an 

expert's standpoint, their triggering event is not a lawyer 

saying, "I was told that IQ," which is one of the three 

separate criteria regarding the NRS 174.098.  Their triggering 

event is when they receive a clinical report. The final report 

written by Dr. Mahaffey I believe was written on September the 

6th, and we did provide that to Mr. Hicks shortly thereafter. 

Doctor Greenspan opined, at least provided to me that 

regarding the Atkins proceedings, it was best for them to be 

scheduled between July and September of 2020, and he provided 

me the reasons for that.  Qualified experts, including 

himself, are likely booked out until January 2020 or later. As 

I said, I have a meeting with one of our qualified experts in 

I.D. next week.  I am going to be pushing to have this move 

along as fast and as quickly as possible regarding his 

schedule. Judge, I also -- 
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THE COURT:  You don't know that expert's schedule?  

MR. ARRASCADA:  At this point in time, I do not.  

That is why I am going to be meeting with him.  

THE COURT:  You can't do it over the phone, find out 

today what his schedule is?  

MR. ARRASCADA:  Your Honor, he's traveling in Rome 

right now.  I am going to be meeting him as he gets off the 

plane in San Francisco.  The other reasons are the tracking of 

records from various agencies in the United States and 

El Salvador can take a long time.  Your Honor, I have shared 

with you what we have already done in front loading before we 

were even told, so we're getting that process moving as 

quickly as possible. 

Also, Your Honor, comprehensive biopsychosocial 

developmental history is essential and could easily take four 

or five months to incorporate into that time and would be 

essential for experts to look at.  

Those were the areas that Dr. Greenspan provided, 

and based on his substantial experience in this field, Your 

Honor, I trust what he has shared. I impressed upon him we had 

a trial date in April.  He said that is unlikely and 

unrealistic. I also impressed upon him that this case must 

move forward efficiently.  But, again, Your Honor, we will not 

allow that to affect our effectiveness for our client in the 
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areas that we have. 

Your Honor, I think as this Court knows, ADKT 411 is 

the Blue Book, for lack of a better term, regarding proceeding 

in a death penalty noticed case. That ADKT 411 basically 

adopted word for word verbatim the ABA guidelines.  I will 

share this with you from the ABA guidelines regarding the work 

that we have:  

Locating and interviewing the client's family 

members who may suffer from some of the same impairment as the 

client and virtually everyone else who knew the client and his 

family, including neighbors, teachers, clergy, case workers, 

doctors and others.  Must obtain records from the court, 

governmental agencies. And also information documenting or 

providing clues to childhood abuse, the intellectual 

disability, brain damage and/or mental illness along with 

corroborating witness recollection. We must request records 

not only of our client but multi-generational concerning not 

only the client but his parents, grandparents, siblings, 

cousins and children.  We obtained releases regarding all 

these records and are working with the El Salvadorean 

Consulate. 

THE COURT:  Mr. Arrascada, I am familiar with 

ADKT 411.  I am familiar these are recommendations not 

requirements. 
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MR. ARRASCADA:  Your Honor, these are minimum 

practices. 

THE COURT:  Recommendations.  You don't have to go 

through that check list on every case. 

MR. ARRASCADA:  Your Honor, this case, though, meets 

every one of the boxes that needs to be checked based on he 

grew up in El Salvador and all the work we have to do. 

THE COURT:  So what I am hearing you say, because 

he's an El Salvadorean national, he grew up there, he was 

there until three years ago, there is no way to try this case 

in less than two years, because you have already been at it 

now seven months. 

MR. ARRASCADA:  No, Your Honor.  That is a misnomer.  

We have not been at it seven months. 

THE COURT:  You haven't been at this part.  You 

didn't go to El Salvador day one, but this case, the 

prosecution of this case, began some time ago.  And I know 

that I have had it set, so we started this case and started 

working on it. 

MR. ARRASCADA:  When this case began, Your Honor, we 

did not know about the intellectual disability issue existed. 

We were unaware. 

THE COURT:  That wasn't what I said, Mr. Arrascada. 

MR. ARRASCADA:  I agree with you as far as what you 
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stated.  When we set this case, Your Honor, I stated it was 

ambitious, and we would do everything we could to meet those 

demands, and we would do everything we possibly could to move 

forward and meet that trial date. 

I shared with you at our last status conference, 

even when agreeing to the trial date with the State, I 

requested an October trial date.  I'm not saying I think we 

are two years out from trial, Your Honor.  But I think we 

could set a trial date sometime in late 2020 or in mid 2021, 

Your Honor, beginning of 2021. I am providing this information 

because the Court requested it. 

As the Court knows, we did not know the intellectual 

disability issue would be there and were conducting our 

mitigation interviews until we learned what we did from 

Dr. Mahaffey's report which then triggered this event. 

Your Honor, I think we need to keep a few items in 

perspective here. When Mr. Guzman was arrested, he was in 

Carson City.  Carson City, to my understanding and knowledge, 

was not going to stay the case of Mr. Guzman on the property 

offenses in Carson to extradite him to Washoe to face charges.  

They were going to go forward with the property crimes.  

Mr. Guzman and the defense team recognized the significance of 

this case to the State, to the Court, to the families of the 

deceased and our community, and he agreed to continue the 
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charges in Carson City to allow his extradition to Washoe 

County. If that had not occurred, Your Honor, we would not be 

here, and the State would still be waiting as the Carson 

charges were being resolved or if they could have done 

something in the interim to get it to this point. As I said, 

when we agreed upon the trial date, I said it was ambitious. I 

wanted it to be in October 2020.  But most significant, at 

that time, we were not aware of the reality of the Atkins 

issue.  When we were put on notice of the Atkins issue, out of 

our candor to the Court and respect to the tribunal, the State 

and all parties involved, we put the Court on notice. 

Your Honor NRS 174.098 does not place upon us an 

obligation to advise the Court or counsel of that potential. 

We did so out of our great respect for the criminal-justice 

system, the Court and the State. We could file 174.098 at any 

time ten days before trial. In Covington, it was actually 

filed in the midst of trial.  And Covington, just so the court 

is aware, did not go to trial from the time of his Arraignment 

for three years. We are not going to be Covington, Your Honor.  

We are not going to be three years. 

But so what could have happened, Your Honor, is we 

could have gone about our way and been doing this intellectual 

disability investigation, our 174.098 investigation and not 

told anyone and ten days before trial we could have filed the 

RA0050



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

14

motion which requires by statute, and also I reviewed the 

Courtroom Handbook on Nevada Evidence, it requires an 

automatic stay of proceedings.  We did not do that, Your 

Honor. As I said, out of our respect and our feeling of duty 

of candor, because I could think of nothing worse than 

everyone preparing for trial and being ready to go and then 

having this motion ten days before trial dropped upon 

everyone, and then an automatic stay being put in place. None 

of this, Your Honor, is being done for purpose of delay. We 

are meeting our duties and obligations in accordance with ADKT 

411 which are also the ABA standards. 

Your Honor, as I stated, how long Covington took, we 

are not going to be there.  We are not going to be Covington.  

However, we do need a continuance. Your Honor, I did not 

anticipate making an oral Motion for Continuance today and 

will do a written motion to the Court and have it on file 

within two weeks if that is how the Court would like to 

proceed.  But in an extreme abundance of caution and our sense 

of fairness, we felt we needed to place the Court and the 

State on notice where we are right now. And we did that 

because we are not going to wait until a month before trial or 

ten days before trial to file the 174.098 motion which would 

stay the proceedings. It would be a huge waste of resources 

and it is a huge impact upon everyone's emotions and work and 

RA0051



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

15

all of that. 

So, Your Honor, we are doing everything correctly, 

and we are here again in all candor to the Court stating where 

we are. 

THE COURT:  So just a couple of questions for you. 

You don't know -- What is the name of this intellectual 

disability person you're talking to?  

MR. ARRASCADA:  Doctor Anton Puente, P-U-E-N-T-E. 

THE COURT:  You don't know when he's available 

today?  

MR. ARRASCADA:  Today as I sit here, I do not. 

THE COURT:  And your Dr. Greenspan is not available 

until sometime in 2020?  

MR. ARRASCADA:  The earliest he will be available is 

toward the end of this year, beginning of 2020. 

THE COURT:  But his opinion is you will not have all 

the rest of the information you need in time for an April 

trial?  

MR. ARRASCADA:  That's correct. 

THE COURT:  We currently have Pretrial motions set. 

We have that window set aside for that.  Are you anticipating 

you would not be able to follow through with those Pretrial 

motions?  

MR. ARRASCADA: No, Your Honor.  We are going to be 
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continuing on.  Regarding the guilt phase motions, for lack of 

a better term, they are in the hopper.  We are working on 

them.  Regarding the guilt phase motions, we would be more 

than happy to be prepared to argue those motions in November. 

THE COURT:  So are you waiving any argument that 

your client was unable to assist you in preparing for the 

guilt phase of the trial because of his intellectual 

disabilities?  

MR. ARRASCADA:  Your Honor, the motions that we have 

so far anticipated in the guilt phase are motions that are 

pure legal that we will be filing. If there are motions that 

we need assistance from our client on, we'll advise the Court 

and ask for those to be moved to a different point in time if 

he can't assist us. 

THE COURT:  So you do not anticipate filing your 

motion before the November date?  

MR. ARRASCADA:  NRS 174.098?  

THE COURT:  Correct. 

MR. ARRASCADA: Your Honor, based on my discussion 

with Dr. Greenspan, no, I do not believe we would be able to 

file it by April.  We'll do everything we can to file it by 

April, Your Honor, but I don't foresee how that can happen. 

Also, Your Honor, regarding 174.098 witnesses are also 

contemplated. We have an immigration attorney, immigration 
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specialist attorney in our office who has a dual role.  

Primarily she's an immigration specialist. She's working with 

us now to obtain appropriate Visas, etcetera for travel once 

we know a date. 

THE COURT:  There are, of course, ways to handle a 

hearing even if you can't get Visas. 

MR. ARRASCADA:  We also anticipated that. We are 

looking into the potential of like SKYPE I think is what the 

Court is referring to or realtime or something. 

THE COURT:  Correct. 

MR. ARRASCADA:  Yes. 

THE COURT:  Okay. So today was, everything you told 

me, was for informational purposes or are you making a formal 

motion?  

MR. ARRASCADA:  May I have the Court's indulgence?  

THE COURT:  Certainly. 

MR. ARRASCADA:  Your Honor, due to the nature of the 

case, I would like to say if the Court wanted to entertain 

this as a formal motion to do so, but I think, due to the 

nature of the case, we should provide a written Motion to 

Continue. 

THE COURT:  Okay.  Thank you. Anything further?  

MR. ARRASCADA: None unless the Court has further 

questions. 

RA0054



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

18

THE COURT:  Not right at this minute. Mr. Jackson.  

MR. JACKSON: Thank you, Your Honor. Your Honor, the 

State is prepared to proceed to trial in April of 2020. We 

have met all of the requirements that have been placed on us 

by the Court pursuant to the Pretrial Order that was issued 

back on July 29th. We will be filing all of our motions on or 

before November 1st. I appreciate the fact that the defense 

brought up this particular issue.  And the State's position 

would be that the defense follow the previous Order of this 

Court in the Pretrial motion, that all motions must be in 

writing unless exigent circumstances exist.  We don't see this 

as an exigent circumstance.  And also, in order to comply with 

174.125, any motion that resulted in a continuance of the 

trial is required to be in writing and filed with the Court 

with the appropriate Affidavit.  So a lot of information 

Mr. Arrascada provided to the Court he could put in the form 

of an Affidavit. 

Some of the information Mr. Arrascada provided to 

the Court is somewhat a position and argumentative and stating 

for example Mr. Greenspan, Dr. Greenspan is the expert among 

experts.  The State would disagree with that.  He is not.  

He's considered an expert among the experts by defense counsel 

across the United States on certain types of issues because 

he's retained by defense counsel on those particular types of 
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issues, and they probably already know the type of opinion 

that he would render with respect to the second prong under 

Atkins. It is also important for the Court to understand, 

while they are entitled to put on a defense, the U.S. Supreme 

Court has said they don't necessarily get the expert of their 

choice.  In Ake versus Oklahoma, A-K-E, 470 U.S. 68, it is a 

1985 case where they are entitled to a competent psychiatrist 

or psychologist in dealing with circumstances involving mental 

health, but an indigent defendant is not entitled to an expert 

of their choice. 

It is important for the Court to note that we have 

been provided with the report from the defense which is 

Dr. Mahaffey's report on the evaluation of intellectual 

functioning, and this is to the first prong with respect to 

the IQ test and tests which were administered by Dr. Mahaffey 

to the defendant Guzman.  This was provided to the State on 

September 4th of 2019. Dr. Mahaffey has been an expert on 

intellectual disability. She has in other cases rendered 

opinions related to intellectual disability and the second 

prong, the functional adaptability that the defense is talking 

about.  Dr. Mahaffey is available. She's here and 

knowledgeable about the case.  There is nothing that would 

prevent Dr. Mahaffey continuing on on this case with respect 

to the defense and what they're proffering to the Court as to 
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all of the prongs under Atkins versus Virginia type of 

hearing.  Again, it goes back to they are not entitled to an 

expert of their choice.  They have an expert that is 

available. 

The Indictment in this case was issued by the Grand 

Jury in February, so the Court was right when you reminded 

defense counsel it has been seven months in the hopper and 

they have been involved.  Mr. Arrascada went and visited with 

the defendant when he was incarcerated in Carson City it is 

our understanding. He relayed that to the Court in a previous 

hearing.  So they have been involved in this. And 

Dr. Mahaffey's report, again it was provided to us on 

September 4th, shows that her evaluations in connection with 

the intellectual functioning were conducted on March 3rd, 7th, 

8th and 9th, May 24th, and the last one on June 3rd. The 

information was provided to the Court as well as the State by 

Mr. Arrascada during our July status conference hearing.  So 

the defense knew well before that status conference that they 

were going to be going after this intellectual disability and 

providing notice, even though they say now they weren't 

required to do so and could have done so up to ten days before 

trial. 

So, we would ask, if there is any motion, obviously 

that it be required it be filed and we will be responding to 
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the Court to that.  But the State is prepared to move forward 

to trial. 

THE COURT:  Mr. Jackson, has the State secured an 

expert to deal with the intellectual disability defense we 

know is coming?

MR. JACKSON:  We have not retained one. We are in 

discussion with two separate experts, one out of the State of 

Florida and one out of the State of Texas.  We will be meeting 

after this hearing today to have further discussion regarding 

those experts. 

THE COURT:  Do you have any other experts that you 

plan to have involved?

MR. JACKSON:  With respect to the intellectual 

disability?  

THE COURT:  Are you going to use a different expert 

to handle the issues of functionality and functional 

adaptability versus the IQ tests, etcetera, or are you 

anticipating using one single expert?  

MR. JACKSON:  One single expert that would be able 

to perform the testing as to the intelligence, the first 

prong, as well as the functional adaptability, second prong 

much like Dr. Mahaffey did in a previous case here in Washoe 

County. 

THE COURT:  All right.  Thank you.  Yes, 
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Mr. Arrascada?  

MR. ARRASCADA: Just a couple matters regarding 

Carson City.  I did travel to Carson City when I learned 

Mr. Guzman had been arrested.  I was not allowed to see 

Mr. Guzman. At the time, the Sheriff said that, "We have been 

told you are not allowed to see him because you are not yet 

his appointed counsel."  So I had no contact with him, and I 

actually reached out to Mr. Hicks regarding that.  But I mean 

it is a different jurisdiction.  We have to respect how they 

handle things.  But that is what occurred.  

Your Honor, regarding NRS 174.098, it is exactly 

what it states. It may be filed up to ten days.  It may be 

filed up to ten days prior to trial.  That is the statute, 

itself. 

Also, Your Honor, regarding Mr. Jackson's comments 

with experts, ABA guidelines which is what ADKT 411 is 

mirrored after, states the following regarding experts:  

Expert testimony may explain a permanent, 

neurological damage caused by fetal alcoholism, childhood 

abuse, hereditary nature, mental illness, and the effects of 

these impairments upon the client's judgment and impulse 

control.  This is most significant:  Counsel should choose 

experts who are tailored specifically to the needs of the case 

rather than relying on an all-purpose expert who may have 
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insufficient knowledge or experience to testify. 

Your Honor, Dr. Mahaffey is a fine psychologist. Our 

office uses her quite a bit in cases as this Court knows. That 

said, Your Honor, Dr. Mahaffey -- I urge the Court to read 

Covington where Dr. Mahaffey was the State's expert and it 

addresses her practice in that case.  I would ask that you 

read that. Judge, we are retaining, in accordance with the ABA 

guidelines, the experts tailored specifically to the needs of 

the case which is a non-English speaking El Salvadorean whose 

formative years -- because of the three prongs regarding 

intellectual disability, there is IQ test, functional capacity 

which is our focus now and age -- and his formative years up 

to 18, almost all of them except for one, were spent in El 

Salvador.  And we are actually moving this process along very 

quickly, Your Honor. 

We will file a motion.  I think it is best for the 

case.  I appreciate the State's comments, and we will have a 

motion on file.  As I said, I will be down next week meeting 

with our expert, and if I could have a week after that in 

order to file the motion, I would appreciate it, Your Honor. I 

am anticipating a Declaration from him. 

THE COURT:  I want you to file Dr. Mahaffey's report 

into the record. I know you provided it to counsel, but I 

think it should be provided to the Court. You can file it 
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confidentially and it will remain that way.  It is a report 

that needs to be filed in in that regard. You may of course 

file your motion, and I anticipate you will file it as soon as 

you possibly can.  We will set another status conference for 

October 21st at 10:00 a.m.  the contemplation in the statute 

of filing a motion under 174.098 up to ten days before trial 

does not mean that is best practice nor would that be 

acceptable practice.  I think it would cause sanctions if 

anyone knew of something and waited and sat on it for a year 

and then filed such a motion.  So I appreciate the defense's 

candor, but I don't believe that it is only required by the 

goodness of the defense's heart that you do it.  It is 

required by the Code of Ethics, and this Court can certainly 

require it. 

So I anticipate you will continue to work forward as 

best you possibly can. 

MR. ARRASCADA: Your Honor, I hope no impression was 

given.  We would not -- I was just saying perspective wise, 

based on the statute, that could have occurred.  We don't 

practice that way nor will we. 

THE COURT:  No, and it would not occur if you knew 

about it and you failed to disclose it.  And that is really 

what we are talking about here, is whether or not we are 

moving the case forward in the best possible way that it can 
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be moved forward. 

MR. ARRASCADA:  The main issue, Your Honor, is the 

functionality standpoint which we don't know the answer to 

that yet.  We let the Court know we have the prong one which 

is the IQ prong, two which is the age, but that is the meat of 

what we are working on, Your Honor, and we are moving as 

quickly as possible.  I give that assurance to the Court.  I 

make that as a representation as an officer of the Court. 

THE COURT:  So at our last hearing we discussed you 

reporting all of the recordings of all of these interviews and 

preserving those recordings for the State's review and their 

expert's to review.  Was that done?  

MR. ARRASCADA:  Your Honor, these were not clinical 

interviews.  As I said, they are being done in the fields. 

These were more building trust that they will talk to us 

interviews to get to the point where we can go down and do the 

clinical interviews which will be recorded. They will be 

recorded regardless whether the Court orders that or not. 

THE COURT:  I think I did order it at the last 

hearing. 

MR. ARRASCADA:  No, I said I would work within best 

practices.  We were there with investigators.  They were not 

doing clinical interviews, so no interviews were recorded.  

Quite candidly, as I said, we were out in the field at times 
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doing these interviews.  There was not a way that that could 

by done from a video standpoint. 

THE COURT:  I understand you couldn't do a video, 

but I doubt seriously you couldn't have recorded it, and I 

would be very surprised if I hear the investigators didn't do 

any audio recording in any of the interviews that you 

conducted.  I would be very surprise to hear that. Even though 

you aren't doing video recording, it is not a clinical 

setting, because the experts are going to rely on what people 

tell you, what they tell you has to be available to the other 

side to traverse if they want to. And so that is the essence 

of what my Order was at our last status hearing and it 

continues. It could, of course, if you fail to preserve that 

kind of evidence, the end result could be that the evidence is 

not put on. That would be the worst case scenario, obviously.  

So make sure that the underlying information that is relied 

upon in the future by any expert or anyone else testifying is 

preserved in a format it can at least be reviewed so it is 

possible to conduct a cross-examination. 

MR. ARRASCADA:  Absolutely. 

THE COURT:  So that all being said, there is 

probably not much else we can do today unless the State has 

something else.  

MR. JACKSON: Your Honor, I am glad you brought up 
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about your previous ruling at the last status conference and 

from the transcript, it is on page 16 lines 18 through 21 

where you ordered that:  "Any information that the defense 

expert is going to rely upon, be it notes, tests, documents or 

statements, that the defense have those statements recorded 

and the notes preserved for the State."  And as I understood 

Mr. Arrascada at the very beginning talking about what 

occurred during the five days that he was in the country of 

El Salvador, he used the term he interviewed ten family 

members, we interviewed two teachers and a principal.  He 

talked about a caretaker/guard at one of the schools, going to 

the three hospitals.  There had to have been some form of 

notes at least that were taken in connection with those.  And 

if they are going to be relied upon by any expert even going 

back, that information should be provided to the State. 

Everyone of these hearings we provided the Court 

with an update or a status on the discovery, and we had that 

deadline of August 30th.  To date, the State has provided 

4,066 pages of paper discovery to the defense. In addition, we 

have provided sixty-seven media storage devices. These include 

CDs, thumb drives and external hard drives. These have been 

copied and provided to the defense. Those media storage 

devices, Your Honor, contain everything from photographs, 

audio recordings and video recordings. It has the bench notes 
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of the experts from the Washoe Crime Lab, also from SERI, 

S-E-R-I involved in this.  Out of Washoe County, there are 

over a thousand pages of bench notes relied upon by the 

experts in order to formulate their opinions that they put 

down into a report. And the reason I am bringing that up is 

the report that was provided to the prosecution on September 

4th of 2019 from Dr. Mahaffey is a nine-page report.  So if 

anyone is keeping score, if we look at just the media, there 

are several thousand pages of documents the State provided, 

well in excess of six thousand pages of documents.  The 

defense has access to the bodycam footage, from not only 

Douglas County but also access through Evidence.Com to obtain 

all the bodycam footage from the Washoe County Sheriff's 

Office. But in Dr. Mahaffey's report where she's rendering an 

opinion, she talks about what she relied upon which includes a 

clinical interview and five separate tests that were 

administered by Dr. Mahaffey to the defendant in order for her 

to render her opinion. There is notes.  We don't have any 

notes.  They have not been provided.  Those tests have not 

been provided.  Information from the clinical interview have 

not been provided.  At the previous hearing, Mr. Arrascada 

talked about the process, what happens when these reports come 

through. I don't know if he fully understands what we did in 

this case, because he talked about these reports coming 
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through, being reviewed by the prosecution, then going off to 

the defense.  That is not the case. The defense obtained them 

the same time that Mr. Hicks and I obtained them. Everything 

was funneled to a single point of contact at the Washoe County 

Sheriff's Office, and when that single point of contact 

obtained information, it was copied and it was distributed to 

the prosecuting attorneys and the defense at the same time.  

We didn't have the ability nor have we ever had the ability to 

go in and review and okay what will and will not be provided. 

We are providing everything including all the notes the 

experts will be relying upon. It complies with your Pretrial 

Order.  We would ask moving forward so there aren't any 

further issues, everything that Dr. Mahaffey relied upon, 

including all those notes, they be provided to us by the end 

of this week. 

THE COURT:  Okay. Mr. Arrascada. 

MR. ARRASCADA:  Couple of things, Your Honor.  No 

one should be keeping score in this case.  This is not a game. 

THE COURT:  Why don't you get to whether or not you  

can produce that. 

MR. ARRASCADA:  Your Honor, nor are we going to 

allow for burden shifting. We will move forward. 

THE COURT:  Mr. Arrascada, can you produce by the 

end of this week Dr. Mahaffey's notes and tests that were 
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conducted with regard to her evaluation on Mr. Guzman?  

MR. ARRASCADA:  I will find out from Dr. Mahaffey.  

There may be -- Your Honor, I will file a written status and 

report back with the Court regarding that.  I think we need to 

keep in perspective, we receive, you know, their expert's 

notes and everything after they have prepared their report, 

then we get everything.  And I stated in the last hearing 

we'll proceed in the same format which is information is 

gathered, evidence is collected, it goes to an expert, an 

expert does their analysis, writes a report then they provide 

their background information along with their report.  That is 

what we'll do. 

THE COURT:  Mr. Arrascada, I asked you a straight 

question.  I just want a straight answer. 

MR. ARRASCADA:  Regarding Dr. Mahaffey?  

THE COURT:  Yes, by the end of the weak. 

MR. ARRASCADA:  Your Honor, I mean, again, I think, 

I just bring this up, I know you want a straight answer, again 

we provided this report because we have, in our opinion, we 

have been working very diligently to be candid with the Court 

and the State. 

THE COURT:  Okay. 

MR. ARRASCADA:  Your Honor, the issue is not ripe 

yet until we file the motion in and of itself regarding 
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Dr. Mahaffey's background, notes or notes of the testing, 

etcetera that she relied upon. Potentially, Your Honor, once 

we complete the functional capacity investigation part of 

prong two, we don't file a motion for I.D., we don't know.  I 

anticipate that we will be, and at that time when that report 

is filed, we'll provide all of the background information that 

Dr. Mahaffey relied upon in the testing that she performed. 

THE COURT:  I understand what your preference is, 

but I also understand that you provided a report without 

background and the notes and the tests she replied upon.  

Those all have to be provided, and I want them provided by 

next week or file a motion why they should we protected. 

MR. ARRASCADA:  Very well. 

THE COURT:  So that will be September 23rd, one 

week.  Then you're going to file your Motion to Continue 

Trial, and you thought you would do that by the 27th, am I 

right?  

MR. ARRASCADA:  Court's indulgence. May I pull up my 

calendar?  

THE COURT:  Yes. 

MR. ARRASCADA:  Thank you, Your Honor.  

Your Honor, I am not certain as to what date.  As I 

said, Dr. Puente is traveling.  I am not certain the day next 

week I am meeting with him.  So I would ask Your Honor I be 
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allowed to file the Motion to Continue, if it is all right 

with the Court, October 7th. I can get it filed October 4th. 

THE COURT:  It has to be October 4th so they have 

enough time to respond before our October 21st hearing. 

MR. ARRASCADA:  Very well, Your Honor. 

THE COURT:  I would like to see their response. 

MR. ARRASCADA:  I get that. We'll get it done. 

THE COURT:  October 4th would be the deadline for 

filing any motions you want considered at the October 21st 

hearing which we anticipate will be, at a minimum, a Motion to 

Continue the trial. 

Okay.  Anything else from the State?  

MR. JACKSON: Nothing further from the State, Your 

Honor. 

THE COURT:  Anything else from the defense?  

MR. ARRASCADA:  No, Your Honor. 

THE COURT:  Okay. Then those deadlines are set. We 

will anticipate your motions, and we will see you back on the 

21st at 10:00 a.m.  Thank you. 

Court's in recess. 

(Whereupon, the proceedings were concluded.)

--o0o--
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STATE OF NEVADA, )
)  ss.

COUNTY OF WASHOE. )

I, Judith Ann Schonlau, Official Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, DO HEREBY CERTIFY:

That as such reporter I was present in Department 

No. 4 of the above-entitled court on MONDAY, SEPTEMBER 16, 

2019 at the hour of 10:00 a.m. of said day and that I then and 

there took verbatim stenotype notes of the proceedings had in 

the matter of THE STATE OF NEVADA vs. WILBER MARTINEZ GUZMAN, 

Case Number CR19-0447.

That the foregoing transcript, consisting of pages 

numbered 1-33 inclusive, is a full, true and correct 

transcription of my said stenotypy notes, so taken as 

aforesaid, and is a full, true and correct statement of the 

proceedings had and testimony given upon the trial of the 

above-entitled action to the best of my knowledge, skill and 

ability.

DATED:  At Reno, Nevada this 16th day of September, 2019.

/s/ Judith Ann Schonlau    
JUDITH ANN SCHONLAU CSR #18
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA  

IN AND FOR THE COUNTY OF WASHOE 

 

THE STATE OF NEVADA, 

                             Plaintiff,   CASE NO:  CR19-0447  

         v.  

    DEPT. NO.: 4 

WILBER ERNESTO MARTINEZ GUZMAN, 

                             Defendant. 

______________________________________/ 

 

MOTION TO CONTINUE TRIAL DATE (D-2)  
 

 The Defendant, Wilber Ernesto Martinez Guzman, by and through his 

attorneys of record, John L. Arrascada, Gianna Verness, Joseph Goodnight and 

Katheryn Hickman, hereby moves this Court for an Order continuing the trial date 

in this capital case which is currently set to commence on April 6, 2020.  This motion 

is based upon the following Points and Authorities, the attached declarations of John 

L. Arrascada Esq. (Exhibit 1), Stephen Greenspan Ph. d. (Exhibit 2), and Russell 

Stetler (Exhibit 3), National Mitigation Coordinator for the Federal Death Penalty 

Project, all pleadings papers and hearings and any oral or documentary evidence 

that may be presented at a hearing on this matter. Further, if necessary, Mr. 

Martinez Guzman requests a hearing on this motion.  

/// 

/// 

F I L E D
Electronically
CR19-0447

2019-10-04 05:04:55 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7522732
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POINTS AND AUTHORITIES 

Background 

On March 13, 2019, Defendant, Wilbur Ernesto Martinez-Guzman 

(hereinafter “Guzman”) was indicted in Washoe County on ten felony counts 

including four counts of open murder.1  Mr. Guzman was arraigned on the 

Indictment on March 19, 2019.  At the same time, the State also issued its Notice 

of Intent to Seek Death for each of the murder counts.  Trial was set, in agreement 

by the parties, for April 6, 2020.  At that time, Counsel Arrascada stated, “Your 

Honor, in my experience, our trial date is a bit ambitious, but I believe we can 

meet that date. However, by having monthly status conferences, we can also 

advise the Court of our progress in preparation.” See Hearing-March 19, 2019 (TR 

p.9 line ll-14.)  Monthly status conferences have been held since that date.  

Prior to the Indictment, defense counsel retained clinical psychologist 

Martha B. Mahaffey to begin evaluating Guzman’s intellectual functioning “IQ”.  

See Evaluation of intellectual functioning: Preliminary Report filed with this 

Court on September 18, 2019.  Dr. Mahaffey met with Guzman four times in 

March, once in May and once in June of 2019. At the status hearing on June 24, 

2019, the Court inquired of counsel regarding Guzman’s mental health. See Tr. 

p.10, ll. 8-15. Counsel advised the court that they have been exploring the mental 

health aspect since day one and were consulting with experts nationally.  Counsel 

also shared with the Court that constitutionally required mitigation investigation, 

including obtaining records from El Salvador was challenging See Tr. p.11, l.8-

                         

1 A writ petition challenging the ruling on the territorial jurisdiction of the grand 

jury is still pending. It has been transferred from a panel to the full Court for 

decision. 
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p.12, l.5.  Further, counsel advised the Court that they would notify the Court if 

issues arise. Id. 

A status hearing was again held on July 29, 2019.  At that hearing, counsel 

and the Court discussed mitigation and the myriad of challenges counsel would 

face in obtaining information. Given these challenges, the Court was informed that 

mitigation specialists with expertise in El Salvador were hired to assist. See Tr. 

p.7, l.5- p. 13.  Further, counsel advised the Court that it had learned orally of the 

preliminary results of Mr. Guzman’s IQ which was relayed as appearing to be a 

66.  Id.  Subsequently, counsel learned from the written report that Mr. Guzman’s  

IQ was much lower. Mr. Guzman’s IQ is actually a 62.2 See Evaluation of 

Intellectual Functioning.   The Court was advised that based on the low IQ, 

counsel was investigating Mr. Guzman’s relevant background and records to 

prepare, if appropriate, a motion pursuant to NRS 174.098 and Atkins v. Virginia, 

536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), which renders capital 

punishment “cruel and unusual” for individuals that are intellectually disabled, in 

violation of the Eighth Amendment and makes a person who is intellectually 

disabled (ID) ineligible for execution.  Id. 536 U.S. at 321, 122 S. Ct. at 2253.  

/// 

/// 

/// 

/// 

/// 

                         

2  This is an indicative example of counsel’s candor with the court regarding 

status.  Counsel alerted the court when it gained “real time” information that 

could affect the trial date. 
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Counsel again reiterated to the Court the challenges it faced regarding the 

moving pieces and parts of the investigation including people and calendars which 

counsel did not have control over.  Tr. P.7..3  

 At the August 26, 2019 status hearing, counsel advised the Court he was 

travelling to El Salvador with mitigation/intellectual disability specialists who 

were experts in their field to investigate Mr. Guzman’s background related to his 

intellectual disability and case mitigation.  See Tr. p. 14-17.  This Court stated its 

concern with the gathering of NRS 174.098 evidence that the experts will have to 

look at and the delay in the trial that motion might bring. Id.  Counsel asked that 

he be allowed to report on the trip upon return to address whether a continuance 

would be necessary.  A hearing was set for September 16, 2019. Id. 

 At the September hearing, counsel advised the Court that a continuance 

was necessary, provided a detailed overview of the travel to El Salvador and that 

counsel was constitutionally obligated to complete a full and complete ID 

investigation and preparation was required.  Counsel further provided an overview 

of his discussion with teaching expert, Steven Greenspan Ph.D., who provided a 

timeline for ID experts to work up the case in light of the good faith belief that Mr. 

Guzman is intellectually disabled.  The experts must be tailored specifically to the 

needs of the case rather than relying on an all-purpose expert who may have 

insufficient knowledge or experience to testify and the basis for the continuance.  

                         

3
 For example, coordinating calendars with the mitigation/ID investigators, for 

travel took substantial time and effort. Providing these details tacks very closely to 

impinging upon Guzman’s right to effective assistance of counsel. See Sechrest v. 

Ignacio, 549 F.3d 789, 815-819 (9th Cir. 2008).  Counsel is trying to balance his 

obligation of candor to the court with the ethical obligations of effective assistance 

of counsel, work product and attorney client privilege.  In order to avoid a Sechrest 

violation counsel suggests that if the court desires additional details that an in 

camera exparte hearing be conducted.  
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See Tr. p.3- 15.  The court ordered written briefing.  This motion to continue is 

filed pursuant to the Court’s order.  

Discussion  

 A motion to continue a criminal case shall only be granted for good cause.  

See Second Judicial District Local Rule 13.  “Each case must turn on its own 

circumstances, with emphasis upon the reasons presented to the trial judge at the 

time the request [for continuance] is made. A myopic insistence upon expediency 

in the face of a justifiable request for delay can make the right to defend with 

counsel of little value.” Zessman v. State, 94 Nev. 28, 31, 573 P.2d 1174, 1177 

(1978).  

The courts have not defined good cause per se.  Good cause is frequently 

invoked and seldom defined. Nunnery v. State, 127 Nev. 749, 764, 263 P.3d 235, 

245 (2011).  “What is “good cause,” may be difficult to define with precision, since it 

must, in a great measure, be determined by reference to the particular 

circumstances appearing in each case. There should, undoubtedly, be some fact or 

circumstance disclosed to the court upon which its authority in this respect…could 

be brought into exercise. Its discretion is not to be arbitrary, but should proceed 

upon such knowledge or information as would enable it to determine for itself 

whether or not public justice requires…”.  Ex parte Isbell, 11 Nev. 295, 298 (1876) 

(discussing good cause in relation to a speedy trial right).  Good cause exists to 

continue this case as a matter of public justice. A myopic insistence upon 

expediency would render Mr. Guzman’s defense of little value. Based on the 

investigation to date, there is a good faith basis to believe that Mr. Guzman is 

ineligible for the death penalty because he may be intellectually disabled pursuant 

to NRS 174.089 and Atkins v. Virginia.  There could be no greater insult to public 

justice than to execute someone that as a matter of law is ineligible for capital 
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punishment.  It is unconstitutional to pursue death, or to execute, a person, such 

as Mr. Guzman, that is intellectually disabled. 

 This motion to continue is not brought for purpose of delay or due to dilatory 

conduct of counsel.  A continuance is required so that counsel may provide Mr. 

Guzman effective assistance under the Sixth Amendment to the United States 

Constitution in conformance with the prevailing norms of practice.  The prevailing 

norms of practice in a capital case are reflected in the American Bar Association 

(ABA) standards which are a guide to determine what is reasonable. Wiggins v. 

Smith, 539 U.S. 510, 522, 123 S. Ct. 2527, 2536, 156 L. Ed. 2d 471 (2003); See also  

Strickland v. Washington, 466 U.S. 668, 688 (1984); See also Rodriguez v. State, 

125 Nev. 1074, 281 P.3d 1214 (2009)(unpublished).4   

 The ABA guidelines set the norms for the appointment and performance of 

defense counsel in capital cases.  The performance standards were adopted by the 

Nevada Supreme Court in ADKT 411.  In reviewing cases, the United States 

Supreme Court refers to the ABA standards as guides to determining what is 

reasonable.  Wiggins v. Smith, 539 U.S. 510, 524, 123 S. Ct. 2527, 2536-37, 156 L. 

Ed. 2d 471 (2003); see also Padilla v. Kentucky, 559 U.S. 356, 366-67 (2010) (“We 

have long recognized that ‘[p]revailing norms of practice as reflected in American 

Bar Association standards and the like…are guides to determining what is 

reasonable…”).  Guilt and penalty phase preparation in a capital case requires 

extensive and generally unparalleled investigation into a defendant’s personal and 

family history.   

/// 

                         

4
 Rodriguez is an unpublished decision outside the scope of NRAP 36(c).  However 

it signifies our State’s reliance upon the ABA standards in relation to death 

penalty practice standards.  
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 Mitigation can be anything in the defendant’s life, which may convince a 

jury to give a sentence less that death.  As such, “a capital defendant has an 

unqualified right to present any facet of his character, background, or record that 

might call for a sentence less than death”. ABA Guidelines for the Appointment 

and performance of Defense Counsel in Death Penalty Cases 1.1 commentary, p 

927 (2003).  “The ABA Guidelines provide that investigations into mitigating 

evidence should comprise efforts to discover all reasonably available mitigating 

evidence and evidence to rebut any aggravating evidence that may be introduced 

by the prosecutor.”  Wiggins,, 539 U.S. at 524, 123 S. Ct. at 2536-37 (2003)(citing 

ABA Guidelines for the Appointment and Performance of Counsel in Death 

Penalty Cases 11.4.11, p 93 (1989)(internal quotations omitted).  Mitigation 

investigation begins, with the client, at conception. ABA Guidelines for the 

Appointment and Performance of Counsel in Death Penalty Cases 10.7 

commentary (penalty), p 1022 (2003).  

In addition to any prenatal problems the parents may have caused the child, 

counsel has to explore the client’s complete: (1) medical history; (2) family and 

social history; (3) educational history; (4) military service; (5) employment and 

training history; (6) prior juvenile and correctional experience. Id. The Nevada 

Indigent Defense Standards or Performance for Capital Case Representation 

further affirm that mitigation investigation begins from conception and continues 

to the time of sentencing.  ADKT No. 411 Standard 14, Order November 2007. 

 Proper preparation for ID/mitigation necessarily includes locating and 

interviewing the client’s family members, and virtually everyone else who knew 

the client and his family, including neighbors, teachers, clergy, case workers, 

doctors and others.  ABA Guidelines for the Appointment and Performance of 

Counsel in Death Penalty Cases 10.7 commentary (penalty), p 1024(2003). 
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ID/mitigation investigation further includes the gathering of records from courts, 

government agencies, employers and others.  Id.  The records collected should also 

include the client’s parents, grandparents, siblings, cousins and children. Id. at 

1025.  The investigation must also include a multi-generational investigation 

extending as far as possible vertically and horizontally to establish a diagnosis or 

underscore the hereditary nature of a particular impairment. Id. “[W]hen 

‘tantalizing indications in the record’ suggest that certain mitigating evidence may 

be available, those leads must be pursued.” Lambright v. Schriro, 490 F.3d 1103 at 

1117 (quoting Stankewitz v. Woodford, 365 F.3d 706, 719–20 (9th Cir.2004)).  

Meeting these standards for an April 2020 trial date is not possible.   

Counsel and the mitigation/ID specialist have begun this labor intensive 

task by travelling to El Salvador to locate witnesses and records.  The conclusions 

drawn from the trip were that there are “tantalizing indications” that Mr. Guzman 

is intellectually disabled, and constitutionally barred from capital prosecution.   

The defense must pursue those leads and utilize experts specific to this case, 

such as a neuropsychologist to render an opinion regarding Mr. Guzman’s 

intellectual disability. See Ex.1 paragraph 13 (Declaration of Stephen Greenspan 

Ph. d).   

The scope and depth of information needed is substantial, and complicated 

by the fact that the necessary information is located in rural El Salvador. This 

clearly poses significant challenges that may not be present in other cases, and 

such challenges make it impossible for the work necessary to complete the 

investigation into Mr. Guzman’s intellectual disability to be completed prior to the 

current trial date.  See Ex. 1 (Declaration of Russell Stetler). 

Proper preparation to present whether a client is intellectually disabled 

requires investigation into the client’s functioning.  This requires compiling a 
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client’s extended multi-generational family history which incorporates all of the 

investigation and interviews that must be located and completed in rural El 

Salvador. Id. at 1061; See Declaration of Russell Stetler. 

Further, the investigation and litigation regarding intellectual disability 

requires the retention of expert witnesses to explain the client’s complete social 

history from conception to the present, to explain permanent neurological damage 

caused by fetal alcohol syndrome or childhood abuse or the hereditary nature of 

mental illness, and the effects of these impairments on the client’s judgment and 

impulse control. Id.   

In a capital case, defense counsel has an obligation to conduct a thorough 

investigation and a duty to investigate and present mitigating evidence of mental 

impairment. Bean v. Calderon, 163 F.3d 1073 at 1080 (9th. Cir. 1998).  This 

includes examination of mental health records and an affirmative duty to provide 

mental health experts with information needed to develop an accurate profile of 

defendant’s mental health.  Caro v. Woodford, 280 F.3d 1247, 1254 (9th Cir. 2002).  

Counsel should choose experts who are tailored specifically to the needs of the 

case, rather than relying on an “all purpose” expert who may have insufficient 

knowledge or experience. Id.   

 In order to provide Mr. Guzman with the effective assistance of counsel 

pursuant to the Sixth Amendment and pursuant to the prevailing norms and 

standards of practice stated above, a continuance of the trial date from April 6, 

2020 to February of 2021 is necessary.   

Counsel began investigation of Guzman’s mental health and intellectual 

functioning and mitigation prior to the Grand Jury indictment.5  Counsel, at the 

                         

5 Counsel incorporates the statements he made necessitating a continuance from 

the September 16, 2019 status hearing. 
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risk of violating his ethical duties and committing Sechrest error has provided the 

Court and the State with “real time” status of the investigation and preparation.  

Counsel retained mitigation/intellectual disability specialists with expertise 

and experience in El Salvador as required by the guidelines.  ABA Guidelines for 

the Appointment and Performance of Counsel in Death Penalty Cases 10.7 

commentary (penalty), p 1024(2003).  Counsel has been, and continues to, work 

diligently.  However, the complexity of the mitigation work, including 

investigation in rural El Salvador, requires more time to fully investigate Mr. 

Guzman’s background in preparation for the litigation of his intellectual disability 

as well as mitigation.  

Counsel has retained a neuropsychologist who is Spanish speaking with 

experience in El Salvador.  The neuropsychologist cannot issue a report and be 

prepared to testify regarding intellectual disability prior to the trial date due to 

the significant further investigation and testing that needs to be completed.  

“When experts request necessary information and are denied it, when testing 

requested by expert witnesses is not performed, and when experts are placed on 

the stand with virtually no preparation or foundation, a capital defendant has not 

received effective penalty phase assistance of counsel.” Bean v. Calderon,  163 F.3d 

1073 at 1079 (9th. Cir. 1998).  To deny the continuance would, in effect, deny the 

expert the necessary information and testing required to prepare and complete his 

report.  Further, if the trial date remains, he would testify with virtually no 

preparation or foundation because the tests and interviews would be incomplete. 

The independent neuropsychologist hired by Mr. Guzman meets all of the 

standards referenced above.  He is an expert specifically tailored to the needs of 

this case as opposed to a “jack of all trades” clinical psychologist, and will be able 

to travel to conduct interviews and perform necessary tests to render an opinion 

RA0080



 

11  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

regarding intellectual disability. However, given the dearth of Spanish speaking 

neuropsychologists qualified to render the opinions requested in this case, his 

schedule is dictated by other cases in other jurisdictions in which he has been 

previously retained.  The expert has estimated that, all going perfect that he could 

provide a report by May 2020.   

  The neuropsychologist and mitigation specialist are both available to testify 

in the summer of 2020.  The time between report and hearing would also provide 

the State’s experts adequate time to prepare their report.  A continuance will also 

allow counsel adequate time to complete the requirements for mitigation as 

referenced in the ABA guidelines.    

 As stated at the September status hearing, this case presents virtually 

every challenge envisioned in the ABA guidelines.  Mr. Guzman spent the entirety 

of his formative years in El Salvador.  He does not speak English.  Virtually all of 

the witnesses needed to be interviewed are in El Salvador.  Even with the aid and 

support of the El Salvadorian Consulate and internal government agencies, 

medical and school records have proven difficult to obtain.  Counsel continues to 

investigate and develop leads and relationships needed to properly and effectively 

provide clinical interviews and corroboration by the neuropsychologist.   

 If convicted, Mr. Guzman is facing capital punishment. Public justice 

requires that he be afforded the effective assistance of counsel at every step of the 

way.    Fairness and justice requires a continuance of the trial.  It is respectfully 

requested that this matter be continued for a new trial date in February 2021. 

/// 

/// 

/// 

/// 
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CONCLUSION 

Based on the foregoing, the Douglas County Charges should be dismissed.  

AFFIRMATION PURSUANT TO NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not 

contain the social security number of any person. 

 

 Dated this 4th day of October, 2019. 

  

      JOHN L. ARRASCADA 

      Washoe County Public Defender 

 

      By /s/JOHN L. ARRASCADA 

           JOHN L. ARRASCADA 

           Washoe County Public Defender 

     

      By /s/GIANNA VERNESS  

           GIANNA VERNESS  

           Chief Deputy Public Defender 

 

      By /s/KATHERYN HICKMAN  

           KATHERYN HICKMAN 

           Chief Deputy Public Defender 

 

      By /s/JOSEPH GOODNIGHT  

           JOSEPH GOODNIGHT  

           Chief Deputy Public Defender 
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 I hereby certify that I am an employee of the Washoe County Public 

Defender's Office, Reno, Washoe County, Nevada, and that on this date 

electronically filed the foregoing with the Clerk of the Court by using the ECF 

system which will send a notice of electronic filing to the following: 

 

 Chris Hicks, District Attorney 

 District Attorney’s Office 

 

 Travis Lucia 

 Deputy District Attorney 

 

 Marc Jackson 

 Deputy District Attorney 

 

 

 Dated this 4th day of October, 2019. 

 

       /s/ ZULMA REYES  

          ZULMA REYES 
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CODE 1650 

JOHN L. ARRASCADA, # 4517 

GIANNA VERNESS, # 7084 

KATHERYN HICKMAN, #11460 

JOSEPH GOODNIGHT, #8472 

350 S. CENTER STREET, 5TH FLOOR 

RENO, NV 89501 

(775) 337-4800

Attorney for Defendant 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

THE STATE OF NEVADA, 

 Plaintiff, CASE NO:  CR19-0447 

 v. 

DEPT. NO.: 4 

WILBER ERNESTO MARTINEZ GUZMAN, 

     Defendant. 

______________________________________/ 

ERRATA RELATED TO MOTION TO CONTINUE TRIAL DATE (D-2) 

The Defendant, Wilber Ernesto Martinez Guzman (“Martinez Guzman”), by 

and through his attorneys of record, John L. Arrascada, Gianna Verness, Joseph 

Goodnight and Katheryn Hickman, hereby moves to correct Mr. Martinez Guzman’s 

Motion to Continue Trial Date (D-2) filed on October 4, 2019, on page 12, line 2, 

which states “Based on the foregoing, the Douglas County Charges should be 

dismissed”. This sentence should be corrected to: “Based on the foregoing, Mr. 

Martinez Guzman requests that the trial currently scheduled to commence on April 

6, 2020 be continued to March 2021”. 

/// 

/// 

/// 

/// 
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AFFIRMATION PURSUANT TO NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not 

contain the social security number of any person. 

 

 Dated this 8th day of October, 2019. 

  

      JOHN L. ARRASCADA 

      Washoe County Public Defender 

 

      By /s/JOHN L. ARRASCADA 

           JOHN L. ARRASCADA 

           Washoe County Public Defender 

     

      By /s/GIANNA VERNESS  

           GIANNA VERNESS  

           Chief Deputy Public Defender 

 

      By /s/KATHERYN HICKMAN  

           KATHERYN HICKMAN 

           Chief Deputy Public Defender 

 

      By /s/JOSEPH GOODNIGHT  

           JOSEPH GOODNIGHT  

           Chief Deputy Public Defender 
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CERTIFICATE OF SERVICE 

  

I hereby certify that I am an employee of the Washoe County Public Defender's 

Office, Reno, Washoe County, Nevada, and that on this date electronically filed the 

foregoing with the Clerk of the Court by using the ECF system which will send a 

notice of electronic filing to the following: 

 

 Chris Hicks, District Attorney 

 District Attorney’s Office 

 

 Travis Lucia 

 Deputy District Attorney 

 

 Marc Jackson 

 Deputy District Attorney 

 

 

 Dated this 8th day of October, 2019. 

 

       /s/ ZULMA REYES  

          ZULMA REYES 
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CODE No. 2645 
CHRISTOPHER J. HICKS 
#7747 
One South Sierra Street 
Reno, Nevada 89501 
(775) 328-3200 
Attorney for Plaintiff 
 
 

 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 
 

IN AND FOR THE COUNTY OF WASHOE 
 

* * * 

THE STATE OF NEVADA, 
 
   Plaintiff, 
  v.        Case No. CR19-0447 

WILBER ERNESTO MARTINEZ GUZMAN,   Dept. No. 4 

   Defendant.                                                               
___________________________/ 
  

OPPOSITION TO MOTION TO CONTINUE TRIAL DATE (D-2) 
 

COMES NOW, the State of Nevada, by and through CHRISTOPHER 

J. HICKS, Washoe County District Attorney, and MARK JACKSON, 

Douglas County District Attorney, and opposes the Motion to 

Continue Trial Date (D-2) filed by Defendant Wilber Ernesto 

Martinez Guzman (hereinafter, “Guzman”).  This Opposition is 

based on the pleadings and papers on file with this Court, the 

following points and authorities, and any argument this Court 

chooses to consider on this matter. 

/// 

/// 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. Relevant Factual Background 

Guzman was indicted on March 13, 2019.  Prior to his 

arraignment, prosecutors and defense counsel met to agree upon a 

trial date.  At his arraignment on March 19, 2019, a trial date 

of April 6, 2020, was selected by all parties involved.  The 

State of Nevada (hereinafter, “the State”) explained to the 

Court that the reason the parties opted for a date over a year 

away was because the parties fully expected it to be the trial 

date.  See Trans. Arraignment, Mar. 19, 2019, p. 8-9.  Defense 

counsel confirmed that representation.  Id. at 9. 

Prior to the indictment, defense counsel retained clinical 

psychologist Martha B. Mahaffey to determine if Defendant is 

intellectually disabled pursuant to NRS 174.098 and 175.554.  

See Evalution (sic) of Intellectual Functioning Preliminary 

Report, State of Nevada vs. Wilbur Martinez Guzman, by Martha B. 

Mahaffey, Ph.D. (on file under seal with the Court).  In this 

capacity, Dr. Mahaffey evaluated the defendant on March 3, 7, 8, 

and 9, and on May 24 and June 3.  Id.  In that time frame, Dr. 

Mahaffey conducted a clinical interview of Guzman and 

administered multiple instruments to test his intellectual 

functioning.  Id.   

Dr. Mahaffey is a well-known clinical psychologist having 

practiced for over 30 years in Nevada.  See e.g. Ex. 1, 
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Curriculum Vitae of Martha B. Mahaffey, P.h.D.  She is Hispanic 

and bilingual.  Id. at pg. 1.  Dr. Mahaffey has testified as an 

expert witness over 85 times in multiple state and federal 

courts throughout Nevada.  Id. at pg. 5-7.  She has served as an 

expert in multiple intellectual disability challenges to the 

death penalty.  Id. at pg. 5-6.  She also assists in capital 

defense mitigation.   

On July 29, 2019, nearly 5 months after Dr. Mahaffey began 

her intellectual disability evaluation of Guzman, defense 

counsel informed the Court that they anticipated filing a motion 

to declare Guzman intellectually disabled.  See Trans. Status 

Hearing, Jul. 19, 2019, p. 8.  Furthermore, it was asserted that 

Guzman had an IQ of 66.  Additionally, defense counsel confirmed 

for the Court that Dr. Mahaffey was available for the set trial 

date and pretrial hearings.  Id. at p. 4.  The Court concluded 

the hearing by encouraging the parties to meet and discuss the 

purported IQ results. 

At the time of the next Status Conference on August 26, 

2019, Dr. Mahaffey’s report had yet to be provided to the State.  

See Trans. Status Hearing, Aug. 26, 2019, p. 5.  The Court 

ordered it be provided within 10 days.  Id. at p. 15.  Also, at 

the hearing defense counsel informed the Court that a defense 

team consisting of Guzman’s counsel and two 

mitigation/intellectual capacity experts was travelling to El 
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Salvador from September 4th through September 10th to conduct a 

mitigation and intellectual capacity investigation.  Id. at p. 

5.  The Court set an expediated hearing on September 16, 2019, 

upon the team’s return for a report of their progress.1   

At that hearing, it was reported that the traveling defense 

team interviewed ten (10) of Guzman’s purported family members, 

two separate teachers, a principal, and a janitor/caregiver or 

caretaker/guard for the school.  Trans. Status Hearing, Sep. 19, 

2019, p. 4.   The team went to three hospitals and confirmed 

that records existed and provided releases for those records.  

Id.  Further, Guzman’s team obtained information regarding 

pesticides and fertilizers that Guzman may have been exposed to 

while working in the fields.  Id. at pp. 4-5.  It was also 

explained to the Court that the defense team is working with El 

Salvadorian counsel, the El Salvadorian Minister of Foreign 

Affairs and the Director General for Human Rights, all based in 

El Salvador.  Id.   

II. Legal Standard 

A decision regarding a continuance is within the sound 

discretion of the trial judge and “not every denial of a request 

for additional time violates due process.”  Zessman v. State, 94 

                                                   
1  The Court also entered an order “that any information your expert 
is going to rely upon, be it notes, tests, documents or statements, 
you have to have the statements recorded and the notes preserved for 
the State”.  See Trans. Status Hearing, Aug. 26, 2019, p. 16.  To 
date, the State has received no discovery from the El Salvador trip.   
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Nev. 28, 31, 573 P.2d 1174, 1177 (1978) (citations omitted).  On 

review, the Nevada Supreme Court requires a defendant to 

demonstrate prejudice in order to find the lower court erred by 

denying a motion to continue.  Id.  The district court must 

evaluate the circumstances of the case, with an emphasis on the 

reasons provided at the time the request for a continuance is 

made.  Id.; see also Higgs v. State, 126 Nev. 1, 9, 222 P.3d 

648, 653 (2010).  The district court must also evaluate the 

considerations set forth in D.C.R. 14, including “whether or not 

the same facts can be proven by other witnesses… whose 

attendance…might have been obtained.”  Banks v. State, 101 Nev. 

771, 773, 710 P.2d 723, 725 (1985) (citing D.C.R. 14(2)(c)).  

Another relevant consideration comes from the local rules, which 

requires a party moving for a continuance to demonstrate good 

cause.  WDCR 13(1).   

III. Discussion 

In his motion, Guzman incorrectly relies on the ABA’s 2003 

Guidelines for the Appointment and Performance of Counsel in 

Death Penalty Cases (“ABA’s 2003 Guidelines”).  He fails to 

satisfy D.C.R. 14 or establish good cause for a continuance in 

this matter.  Guzman’s motion relies on generalities associated 

with defending capital cases and El Salvadorian defendants.  The 

motion does not contain any specific information that 

demonstrates a continuance is justified or reasonable in this 
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case.  Lastly, Guzman’s purported necessity to retain and 

present unavailable Atkins/mitigation expert testimony is 

baseless.  He has already retained a qualified Atkins/mitigation 

expert who is available within the current trial timeline and 

who has already begun the Atkins evaluation of Guzman.  The 

motion to continue should be denied.   

A. Guzman’s reliance on the ABA’s 2003 Guidelines as being 
determinative of his counsel’s effectiveness and to 
support a continuance is misplaced.   

In his motion, Guzman repeatedly suggests that the ABA’s 

2003 Guidelines establish the standards of practice for 

performance under the first prong of Strickland v. Washington, 

466 U.S. 668 (1984).2  As the title suggests, they may be 

“guidelines,” but they are not determinative of counsel’s 

effectiveness in death penalty cases.  Despite Guzman’s 

suggestion to the contrary, the Nevada Supreme Court did not 

adopt the ABA’s 2003 Guidelines in ADKT 411.  Nor have the ABA’s 

2003 Guidelines been accepted as requirements for capital 

representation in other jurisdictions.   

In fact, in the per curiam opinion in Bobby v. Van Hook, 

the Supreme Court of the United States criticized the Sixth 

Circuit for treating “the ABA’s 2003 Guidelines not merely as 

evidence of what reasonably diligent attorneys would do, but as 

                                                   
2  In particular, the supporting declarations from counsel Arrascada 
and Russell Stetler rely on the ABA’s 2003 Guidelines as requirements 
for defense attorneys in capital cases.   
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inexorable commands with which all capital defense counsel must 

fully comply.”  558 U.S. 4, 8 (2009) (citations and internal 

quotations omitted).  The Supreme Court did not condone the use 

of the ABA’s 2003 Guidelines as evidence of what reasonable 

attorneys should do in capital cases.  Id. at n. 1. (noting that 

its opinion “should not be regarded as accepting the legitimacy 

of a less categorical use of the Guidelines to evaluate post-

2003 representation.”).3  In other words, contrary to Guzman’s 

suggestion, the ABA’s 2003 Guidelines have not been accepted as 

a reliable authority on reasonable standards of practice in 

capital cases.  It is still up to the courts to determine 

whether counsel was effective within the meaning of Strickland, 

supra, and its progeny.  See Bobby, 558 U.S. at 13 (“[i]t is the 

responsibility of the courts to determine the nature of the work 

that a defense attorney must do in a capital case in order to 

meet the obligations imposed by the Constitution, and I see no 

reason why the ABA Guidelines should be given a privileged 

position in making that determination.”) (Alito, J., 

                                                   
3  The cases cited by Guzman to support the proposition that the ABA 
standards determine what is reasonable were decided before the Supreme 
Court of the United States decided Bobby v. Van Hook, supra.  See Mot. 
p. 6, l. 8-11.  Guzman also cites Padilla v. Kentucky, 559 U.S. 356 
(2010), because it refers to the ABA standards of practice as 
prevailing professional norms.  However, the Court in Padilla, supra, 
does not address the ABA’s 2003 Guidelines on death penalty 
representation.  The Padilla Court also reaffirms that such standards, 
if they apply, “are ‘only guides,’ and not ‘inexorable commands….’”  
Padilla, 559 U.S. at 367 (citing Strickland, 466 U.S. at 688 and 
Bobby, 558 U.S. at 13).   
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concurring); Padilla, 559 U.S. at 377 (“[a]lthough we may 

appropriately consult standards promulgated by private bar 

groups, we cannot delegate to these groups our task of 

determining what the Constitution commands.”) (Roberts, C.J., 

and Alito, J., concurring).  Thus, Guzman’s suggestion that his 

counsel must perform every task included in the ABA’s 2003 

Guidelines to be effective is without merit and should have no 

bearing on this Court’s analysis of Guzman’s current motion.   

B. Guzman has not provided a sufficient factual basis to 
support a continuance in this case.  

In his motion, Guzman asserts there are “tantalizing 

indications in the record” suggesting he is intellectually 

disabled which need further exploration.  Yet the record, the 

motion, and the attached declarations are completely devoid of 

support for Guzman’s assertion.  As such, there is an 

insufficient factual basis to support a continuance.4  

While D.C.R. 14 and the good cause standard do not require 

counsel to disclose confidential information, they do require 

counsel to disclose some specific information about their 

proposed witnesses and reasons for a continuance.  In fact, the 

                                                   
4   The State expects Guzman to argue that he cannot provide the 
information discussed in D.C.R. 14 in more detail without violating 
Sechrest v. Ignacio, 549 F.3d 789, 815-819 (9th Cir. 2008).  Such a 
suggestion is unfounded.  Sechrest, supra, concerned defense counsel’s 
disclosure of a confidential report from an expert witness that the 
defense was not going to call and defense counsel’s stipulation to 
allow the government to call the witness at trial.   
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Federal Courts have imposed similar standards to D.C.R. 14.  See 

e.g. U.S. v. Hoyos, 573 F.2d 1111 (9th Cir. 1978) (“[w]hen a 

continuance is sought to obtain witnesses, the accused must show 

who they are, what their testimony will be, that the testimony 

will be competent and relevant, that the witnesses can probably 

be obtained if the continuance is granted, and due diligence has 

been used to obtain their attendance on the day set for trial.”) 

(citations omitted); see also U.S. v. Darby, 744 F.2d 1508, n. 6 

(“a movant must show that due diligence has been exercised to 

obtain the attendance of the witness, that substantial favorable 

testimony would be tendered by the witness, that the witness is 

available and willing to testify, and that the denial of a 

continuance would materially prejudice the defendant.”) 

(citations omitted).     

Guzman’s motion and supporting declarations focus on 

capital cases in general and the alleged difficulties inherent 

in representing defendants from El Salvador.  However, Guzman’s 

motion fails to address any specifics of this case to support a 

continuance.   

By contrast, the record reveals that many of the time-

consuming activities discussed in Guzman’s motion as reasons for 

a continuance have already been undertaken by the defense team 

and go well beyond the prevailing professional norms of practice 

in Nevada.  Guzman’s counsel and two bilingual mitigation 
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experts have already gone to El Salvador and interviewed 

multiple purported family members, two of his teachers, his 

principal and a janitor/caretaker for the school.  Moreover, the 

defense team has already visited three El Salvadorian hospitals 

where they confirmed records existed and provided forms to 

release those records.  Further, Guzman’s team obtained 

information regarding pesticides and fertilizers that Guzman may 

have been exposed to while working in the fields.  Lastly, the 

defense team is working with local El Salvadorian officials.   

Guzman’s motion does not establish good cause because he 

fails to identify what information is still outstanding or 

whether additional witnesses need to be interviewed, and why 

those matters cannot be accomplished consistent with the current 

trial schedule.  Guzman’s motion does not satisfy D.C.R. 14 or 

the good cause requirement.   

C. Guzman fails to show why his desired neuropsychologist is 
a necessary witness and, even if he did, Guzman fails to 
show that a continuance is needed because his other 
retained expert is competent and available.   

 
Guzman indicates that he has retained a neuropsychologist 

who is Spanish speaking and has experience in El Salvador (mot. 

p. 10), but he does not provide a declaration from his alleged 

neuropsychologist expert to explain what information is still 

needed and why the alleged expert cannot perform his evaluation 

before the trial currently set.  Instead, Guzman generally 
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suggests that this unknown expert has indicated he could provide 

a report by May of 2020 and would be available in the summer of 

2020 to testify.5  See Mot. p. 11.  D.C.R. 14 requires a party 

moving for a continuance based on witness attendance to identify 

the witness and the diligence used to procure the witness’ 

attendance.  Guzman has failed to satisfy these basic 

requirements. 

Secondly, Guzman appears to suggest that counsel will not 

be effective unless they call the neuropsychologist they have 

allegedly retained.  However, Guzman does not point to any 

authority requiring that counsel call a neuropsychologist in an 

intellectual disability case.  Simply because Guzman wishes to 

call a particular expert does not equate to an entitlement for 

him to do so.  Guzman is entitled to “the basic tools of an 

adequate defense.”  Britt v. North Carolina, 404 U.S. 226, 227 

(1971); see also Ross v. Moffitt, 417 U.S. 600, 616 (1974) 

(providing an indigent defendant does not have the right to “the 

                                                   
5  This suggestion appears to be based on Dr. Steven Greenspan’s 
assessment that nine months is required for a comprehensive Atkins 
review.  However, his suggestion does not account for the information 
already developed by Guzman’s defense team to date.  Guzman’s team has 
been investigating the intellectual disability issue since before he 
was indicted in March of 2019, or for at least seven (7) months.   

Further, the State submits that Dr. Greenspan’s proposed 
testimony is also unnecessary, as the Court is aware of the applicable 
standards in intellectual disability cases.  Nevertheless, Dr. 
Greenspan appears to be available in a teaching capacity before and 
during the currently scheduled trial, so Guzman’s request for a 
continuance cannot legitimately be based on Dr. Greenspan’s schedule.  
See Mot., Ex. 2, p. 2. 
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legal arsenal that may be privately retained by a criminal 

defendant.”).  In Ake v. Oklahoma, the Supreme Court of the 

United States held that an indigent defendant was entitled to 

access to a “competent psychiatrist” when his sanity at the time 

of the offense was a significant factor in trial, but concluded 

that he was not entitled to an expert of his choice.  470 U.S. 

68, 63 (1985).      

Guzman does not address “whether or not the same facts can 

be proven by other witnesses… whose attendance…might have been 

obtained.”  Banks, 101 Nev. at 773, 710 P.2d at 725.   

Dr. Mahaffey is one of the most qualified Atkins experts in 

Nevada.  She has been recognized as a reliable Atkins expert 

because of her experience in conducting the examinations and her 

testing procedures.  See e.g. Ex. 2, Bean v. State, 2019 WL 

4619533, *1-3 (Nev. September 20, 2019) (unpublished).  Dr. 

Mahaffey is bilingual and Hispanic.  She has already met with 

Guzman on several occasions, and has already performed one prong 

of the Atkins evaluation. Guzman does not offer a cognizable 

reason why Dr. Mahaffey cannot complete the analysis in line 

with the current trial date. 

The only potential prejudice argument Guzman can make from 

the denial of his motion is that he was not be able to use the 

expert of his choice, but he is not entitled to an expert of his 

choice.  See Ake, supra.  If the Court denies Guzman’s request 
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for a continuance, he will still have more than adequate time to 

pursue his intellectual disability claim through Dr. Mahaffey 

and to prepare a mitigation case.   

IV. Conclusion 

The State recognizes that a “myopic insistence upon 

expedience in the face of a justifiable request for delay” will 

not normally be tolerated and that a defendant “must be afforded 

a reasonable opportunity to obtain witnesses” in his favor.  

Zessman, 94 Nev. at 31, 573 P.2d at 1177 (emphasis added and 

citations omitted).  Guzman suggests that denying his request 

will be a myopic insistence upon expedience.  Guzman’s 

suggestion is misplaced.   

Guzman was indicted in March 2019, and at that time trial 

was scheduled over a year later.  Guzman’s counsel began 

investigating an intellectual disability claim before he was 

indicted.  Guzman’s counsel has visited El Salvador and 

apparently obtained mitigation information from several sources.  

Guzman has had a more than reasonable opportunity to obtain a 

competent Atkins expert to evaluate him and render an opinion 

before the current trial date.   

Guzman is not requesting a day, week, or month continuance.  

Guzman is requesting a trial date sixteen (16) to seventeen (17)  

/// 

/// 
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months from now6 to accommodate an unidentified witness’ 

schedule.  A continuance of that length of time would result in 

a setting approximately two years after Guzman was indicted.  

Guzman has not shown how such a lengthy continuance is 

justifiable or reasonable in this case.  The Court should deny 

Guzman’s motion for a continuance.   

AFFIRMATION PURSUANT TO NRS 239B.030 

 The undersigned does hereby affirm that the preceding 

document does not contain the social security number of any 

person. 

  DATED: October 14, 2019.       
   
/s/ MARK JACKSON    /s/ CHRISTOPHER J. HICKS 
MARK JACKSON       CHRISTOPHER J. HICKS 
Douglas County District   Washoe County District 
Attorney      Attorney 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                   
6  In Guzman’s motion, he requests a continuance to February of 
2021.  Mot. p. 11.  However, in Guzman’s Errata, he suggests that a 
trial date in March of 2021 is appropriate.  These settings would 
amount to a ten (10) or eleven (11) month continuance of the current 
trial date.   
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 I hereby certify that this document was filed electronically 

with the Second Judicial District Court on October 14, 2019.  

Electronic Service of the foregoing document shall be made in 

accordance with the Master Service List as follows: 

  John Reese Petty 
  Katheryn Hickman 
  Gianna Verness 
  Joseph W. Goodnight 
   
  Chief Deputy Public Defenders 
 
 
  John L. Arrascada 
  Washoe County Public Defender 
 
 

 
         /s/ Margaret Ford 

                                    MARGARET FORD 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

JEREMIAH DIAZ BEAN, 
Appellant, 
vs. 
THE STATE OF NEVADA, 

Respondent. 

No. 69232 

ORDER OF AFFIRMANCE 
DEPLif 1' CLERK 

This is an appeal from a judgment of conviction in a death 

penalty case. Third Judicial District Court, Lyon County; John 

Schlegelmilch, Judge. 

Appellant Jeremiah Bean entered the home of Robert and 

Dorothy Pape in Fernley, Nevada, shot them to death, took property from 

their home, and drove away in their truck. Bean became stranded on 

Interstate 80, shot Elliezear Graham to death after Graham stopped to help 

him, and returned to Fernley driving Graham's truck. Bean parked the 

truck in the Pape's garage and set it on fire. He later entered the home of 

Angie Duff and Lester Leiber where he shot and stabbed Leiber to death, 

stabbed Duff to death, and left the home with their pistol. A jury convicted 

Bean of four counts of first-degree murder with the use of a deadly weapon, 

victim 60 years of age or older; first-degree murder with the use of a deadly 

weapon; burglary with the use of a firearm; grand larceny; grand larceny of 

a motor vehicle; first-degree arson; robbery with the use of a deadly weapon; 

burglary obtaining a firearm; and grand larceny of a firearm. Bean was 

sentenced to death for each count of first-degree murder and various 

consecutive terms of imprisonment for the other offenses. 
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On appeal, Bean raises eight issues: (1) the district court erred 

in denying the defense motion to declare Bean intellectually disabled, (2) 

the district court abused its discretion in limiting defense questions during 

jury selection, (3) the district court abused its discretion in denying the 

defense motion for a change of venue based on pretrial publicity, (4) the 

district court abused its discretion by admitting evidence of Bean's drug use, 

(5) the district court abused its discretion in admitting evidence of Bean's 

juvenile record, (6) the district court abused its discretion in excluding 

evidence that Bean offered in mitigation, (7) the death penalty is 

unconstitutional or otherwise unlawful, and (8) cumulative error warrants 

reversal of the judgment of conviction. We conclude that none of these 

claims or our mandatory review under NRS 177.055(2) warrants relief from 

the judgment of conviction and death sentences. We therefore affirm. 

Intellectual disability 

Bean argues that the district court erred in denying his motion 

to strike the death penalty due to intellectual disability. We review the 

district court's legal conclusions de novo but will defer to its factual findings 

that are supported by the record. Ybarra v. State, 127 Nev. 47, 58, 247 P.3d 

269, 276 (2011). 

To prevail on his motion, Bean had to prove by a preponderance 

of the evidence that he is intellectually disabled. NRS 174.098(5)(b). The 

definition of "intellectually disabled" has three components: (1) "significant 

subaverage general intellectual functioning;" (2) "deficits in adaptive 

behavior;" and (3) onset of both intellectual and adaptive deficits "during 

the developmental period." NHS 174.098(7); see also Am. Ass'n on 

Intellectual 8z.  Developmental Disabilities, Intellectual Disability: 
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Definition, Classification, and Systems of Supports 5 (11th ed. 2010) 

[hereinafter AAIDD-11]. 

The first component—significant subaverage intellectual 

functioning—is not defined in NRS 174.098. The clinical definition of 

subaverage intellectual functionine is "an IQ score that is approximately 

two standard deviations below the mean." AAIDD-11, supra, at 31. Two 

standard deviations below the mean (100) is approximately 30 points, which 

equates to a score of approximately 70 points or lower. Hall v. Florida, 572 

U.S. 701, 711-12 (2014); Ybarra, 127 Nev. at 54-55, 247 P.3d at 274. 

Because the court must also take into account the test's standard error of 

measurement (SEM), which reflects "the inherent imprecision of the test 

itself," Moore v. Texas, 137 S. Ct. 1039, 1049 (2017) (internal quotation 

marks omitted); see also Ybarra, 127 Nev. at 54-55, 247 P.3d at 274, a 

person's IQ score is best understood as a range that takes into account the 

SEM rather than as a single fixed number, Hall, 572 U.S. at 712, 723. 

Where the lower end of the range falls two standard deviations below the 

mean, the person has significant subaverage intellectual functioning. 

Moore, 137 S. Ct. at 1049; see also Ybarra, 127 Nev. at 54-55, 247 P.3d at 

274. 

Bean first argues that the district court refused to consider the 

SEM. We are troubled by the district court's repeated references to fixed 

scores or intelligence range labels during the hearing and in its order while 

expressing antipathy toward consideration of the SEM. But even assuming 

the district court ignored the SEM, that error was harmless because the 

outcome would be the same. In particular, the district court credited test 

results that placed Bean's IQ between 78 and 83 when the SEM is taken 
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into account, thus placing Bean less than two standard deviations below the 

mean even at the low end of the range. 

Bean next complains that the district court did not take into 

account the "Flynn effect." The Flynn effect accounts for the theory that the 

average IQ score on a particular test gradually increases over time and 

therefore "a person who takes an IQ test that has not recently been normed 

against a representative sample of the population will receive an artificially 

inflated IQ score." Smith v. Ryan, 813 F.3d 1175, 1184 (9th Cir. 2016). The 

Supreme Court has never discussed whether or how courts should adjust 

IQ scores for the Flynn effect, and there is no consensus in other 

jurisdictions.1  Moreover, the manuals for the IQ tests used in this case 

'Compare Black v. Bell, 664 F.3d 81, 96 (6th Cir. 2011) (recognizing 

that Tennessee law required district court to consider evidence of Flynn 

effect), U.S. v. Parker, 65 M.J. 626, 629-30 (N-M Ct. Crim. App. 2007) (In 

determining whether an offender [is intellectually disabled], standardized 

IQ scores scaled by the SEM and Flynn effect will be considered"), and 

Walker v. True, 399 F.3d 315, 319, 322-23 (4th Cir. 2005) (recognizing that 

Virginia law required consideration of the Flynn effect in litigating an 

intellectual disability claim), with McManus v. Neal, 779 F.3d 634, 653 (7th 

Cir. 2015) (concluding district court could properly disregard Flynn effect 

as it was not required by Atkins v. Virginia, 536 U.S. 304 (2002)), Hooks v. 

Workman, 689 F.3d 1148, 1170 (10th Cir. 2012) ("Atkins does not mandate 

an adjustment for the Flynn effect. Moreover, there is no scientific 

consensus on its validity."), Richardson v. Branker, 668 F.3d 128, 152 (4th 

Cir. 2012) (noting that Atkins does not require courts to account for the 

Flynn effect in evaluating intellectual disability), In re Mathis, 483 F.3d 

395, 398 n.1 (5th Cir. 2007) (noting that Fifth Circuit has not recognized 

scientific validity of Flynn effect), and Reeves v. State, 226 So. 3d 711, 739 

(Ala. Crim. App. 2016) (concluding that trial court was not required to 

adjust for Flynn effect given lack of scientific consensus supporting the 

theory). 
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apparently do not recommend subtracting points for the Flynn effect. See 

Leah D. Hagan & Thomas J. Guilmette, The Death Penalty and Intellectual 

Disability: Not So Simple, 32 Crim. Justice 21, 24 (Fall 2017). Absent 

controlling legal authority or consensus in the medical community, we 

conclude that the district court did not err in considering the IQ scores 

without adjustments for the Flynn effect. See Moore, 137 S. Ct. at 1048-49 

(acknowledging that a court's determination regarding intellectual 

functioning should be informed by the medical community's diagnostic 

framework). 

Finally, Bean challenges the district court's decision that he 

failed to demonstrate significant subaverage intellectual functioning. 

During the evidentiary hearing, the district court heard two expert 

opinions: the States expert, Dr. Mahaffey, concluded that Bean was not 

intellectually disabled and Bean's expert, Dr. Weiher, concluded that he 

was. Several objective factors support the district court's conclusion that 

Dr. Mahaffey's test results and opinion were more reliable. Dr. Mahaffey 

had more experience conducting Atkins examinations. The testing protocol 

she used had a smaller SEM and therefore could more precisely reflect 

Bean's IQ range, which she concluded fell between 78 and 83. Dr. Mahaffey 

tested for malingering on the same day she administered the intellectual 

functioning test and adhered to testing procedure, whereas Dr. Weiher did 

not conduct his malingering test concurrently with his cognitive testing and 

materially deviated from other testing protocols. Finally, Dr. Mahaffey's 

results were consistent with Bean's prior academic achievement and scores 

on other objective measures of cognitive ability, all of which indicated that 

Bean had more cognitive ability than reflected in Dr. Weiher's testing. 

Evidence of Bean's cognitive functioning that is consistent with Dr. 

5 
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Mahaffey's test results includes the following: school records indicating that 

Bean was considered a good student during his early elementary school 

years; low test results in the ninth grade that were consistent with his two-

year absence from school but were not so low as to suggest cognitive deficits; 

testimony that Bean was an avid reader and was known to write long letters 

and short stories as a child; and Bean's attempt to feign mental illness while 

speaking with officers, which is inconsistent with significantly subaverage 

intellectual functioning. Accordingly, substantial evidence supports the 

district court's findings that Dr. Mahaffey's test results and opinion as to 

Bean's intellectual functioning were more credible and reliable. 

The test results that the district court credited reflect an IQ 

range of 78-83, placing Bean less than two standard deviations below the 

mean. Bean therefore did not establish significant subaverage intellectual 

functioning by a preponderance of the evidence. Because we agree with the 

district court that Bean did not meet his burden of proof as to the first 

component of the intellectual-disability analysis, we need not address the 

other two components.2  

2We note, however, that the district court's analysis as to the 

adaptive-deficits component is flawed in at least two respects that reflect a 

misunderstanding of the relevant clinical standards. First, the court erred 

by focusing on Bean's adaptive behavior in comparison to his drug addicted 

peer group and gang subculture rather than his larger ethnic or national 

origin. See Marc J. Tasse, Adaptive Behavior Assessment & the Diagnosis 

of Mental Retardation in Capital Cases, 16 Applied Neuropsychology 114, 

120 (Feb. 2009); see also See United States v. Wilson, 170 F. Supp. 3d 347, 

369 (E.D.N.Y. 2016) (explaining that a court should not base its finding 

regarding intellectual disability on "'criminal adaptive functioning"' 

(quoting Am. Ass'n on Intellectual & Developmental Disabilities, User's 

Guide: Intellectual Disability: Definition, Classification, and Systems of 

Supports 20 (11th ed. 2012)). Second, the district court erred by attributing 
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Voir dire 

Bean argues that the district cotirt improperly limited voir dire 

during jury selection by prohibiting case-specific questions about 

veniremembers ability to consider all available sentencing options and the 

kind of circumstances they would consider to be mitigating. We review the 

district court's rulings concerning the conduct of voir dire for an abuse of 

discretion. Cunningham v. State, 94 Nev. 128, 130, 575 P.2d 936, 938 

(1978). 

Voir dire allows the court and the parties to determine whether 

veniremembers can impartially consider the facts and apply the law as 

directed by the court. Johnson v. State, 122 Nev. 1344, 1354, 148 P.3d 767, 

774 (2006). To achieve that purpose, parties may ask "whether [a potential 

juror's] views would 'prevent or substantially impair the performance of his 

duties as a juror in accordance with his instructions and his oath."' 

Wainright v. Witt, 469 U.S. 412, 424 (1985) (quoting Adams v. Texas, 448 

U.S. 38, 45 (1980)). 

Bean's adaptive deficits solely to a conduct disorder. See Moore, 137 S. Ct. 
at 1051 (recognizing that many intellectually disabled people also have 
other mental or physical impairments and courts should not require 
defendant to show that deficits were unrelated to a personality disorder); 
United States v. Wilson, 170 F. Supp. 3d 347, 371 (E.D.N.Y. 2016) (stating 
that "a defendant is not required to rule out other contributing causes of his 
adaptive deficits in order to meet the standard for intellectual disability"); 
The Death Penalty and Intellectual Disability 279 (Edward Polloway, ed. 
2015) (noting more than forty percent of people with an intellectual 
disability also have another form of mental disorder). 
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The district court permitted Bean to ask whether the 

veniremembers could consider all of the potential penalties if Bean was 

convicted of multiple murders and whether the veniremembers could 

consider all of the penalties if Bean was convicted of killing an older victim. 

But the court drew the line at a hypothetical question incorporating both 

inquiries because it too closely mirrored the facts of the case. We conclude 

that the district court could have precluded both lines of inquiry because 

they went beyond what was necessary to determine whether the 

veniremembers could apply the law to the facts of this case and instead 

touched on anticipated instructions and the verdict that the veniremembers 

might return given specific facts. Cf. Witter v. State, 112 Nev. 908, 915, 921 

P.2d 886, 892 (1996) (concluding that parties may not ask "how a potential 

juror would vote during the penalty phase of triar because such a question 

goes "well beyond determining whether a potential juror would be able to 

apply the law to the facts of the case), abrogated on other grounds by 

Nunnery v. State, 127 Nev. 749, 263 P.3d 235 (2011). 

The district court also prevented Bean from asking 

veniremembers to imagine what circumstances they might consider as 

mitigating. Bean's question went beyond acquiring information about 

whether the veniremembers could consider mitigating evidence and invited 

them to stake their own positions regarding what information they would 

consider to be mitigating before they had been instructed on the governing 

legal principles. That kind of question is improper. See Hogan v. State, 103 

Nev. 21, 23, 732 P.2d 422, 423 (1987) (explaining that the court may exclude 

questions that are not directed at acquiring information about the 

veniremembers ability to be fair and impartial or are "aimed more at 

indoctrination than acquisition of information"); State v. Phillips, 268 
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S.E.2d 452, 455 (N.C. 1980) ("Counsel should not fish for answers to legal 

questions before the judge has instructed the juror on applicable legal 

principles by which the juror should be guided."). We therefore conclude 

that the district court did not abuse its discretion in sustaining the 

objection. 

Venue 

Bean argues that the district court should have granted his 

motion for a change of venue because the murders were highly publicized 

and therefore he could not get a fair trial in the small community where the 

murders occurred. We review the district court's decision for an abuse of 

discretion. Libby v. State, 109 Nev. 905, 913, 859 P.2d 1050, 1055 (1993), 

vacated on other grounds by Libby v. Nevada, 516 U.S. 1037 (1996). 

A defendant seeking a change of venue must demonstrate two 

things: "inflammatory pretrial publicity'' and "actual bias on the part of the 

jury empaneled." Floyd v. State, 118 Nev. 156, 165, 42 P.3d 249, 255 (2002), 

abrogated on other grounds by Grey v. State, 124 Nev. 110, 178 P.3d 154 

(2008); see also Sonner v. State, 112 Nev. 1328, 1336, 930 P.2d 707, 712 

(1996) (providing that a defendant seeking a change of venue must present 

evidence of both inflammatory pretrial publicity and actual bias on the part 

of the jury), modified on rehearing on other grounds by 114 Nev. 321, 955 

P.2d 673 (1998). Bean showed neither. The voir dire transcript does not 

demonstrate that the media coverage had become so saturated that a fair 

and impartial jury could not be seated. Many veniremembers had seen little 

or no media reports of the crime. No veniremembers were dismissed 

because they could not be impartial due to exposure to news reports. None 

of the empaneled jurors indicated that the publicity would prevent them 

from acting impartially. See Floyd, 118 Nev. at 165, 42 P.3d at 255 rEven 

satires"' 
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where pretrial publicity has been pervasive, this court has upheld the denial 

of motions for change of venue where the jurors assured the trial court 

during voir dire that they would be fair and impartial in their 

deliberations."). We therefore conclude that the district court did not abuse 

its discretion in denying the motion. 

Prior bad acts 

Bean argues that the district court erred in admitting evidence 

of his uncharged drug use during the weekend of the murders. We disagree. 

A party seeking to introduce evidence of uncharged bad acts 

must establish "(1) the prior bad act is relevant to the crime charged and 

for a purpose other than proving the defendant's propensity, (2) the act is 

proven by clear and convincing evidence, and (3) the probative value of the 

evidence is not substantially outweighed by the danger of unfair prejudice." 

Newman v. State, 129 Nev. 222, 230-31, 298 P.3d 1171, 1178 (2013) 

(internal quotation marks omitted). Evidence of Bean's drug use was 

relevant to his motive to commit the crimes as witnesses testified that Bean 

pawned property and purchased drugs with the proceeds. The drug use was 

proven by clear and convincing evidence: witnesses saw Bean ingest drugs, 

and a drug test conducted two days after his arrest indicated that there 

were still drugs in his system. While this evidence implicates Bean in 

uncharged illegal conduct, drug use is not so serious an offense that the 

prejudicial effect of discussing it outweighed its probative value. We 

therefore conclude that the district court did not abuse its discretion in 

admitting the evidence. See Diomampo v. State, 124 Nev. 414, 429-30, 185 

P.3d 1031, 1041 (2008) (reviewing the district court's decision to admit prior 

bad act evidence for an abuse of discretion). 
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Juvenile convictions 

Bean argues that the district court erred in admitting evidence 

of his juvenile convictions during the penalty phase of trial because juvenile 

adjudications do not require procedural safeguards equivalent to criminal 

convictions and therefore are not as reliable. We disagree. 

Character evidence is admissible during a penalty hearing so 

long as it is not impalpable or highly suspect and the danger of unfair 

prejudice does not substantially outweigh its probative value. Johnson, 122 

Nev. at 1354, 148 P.3d at 774; see Nunnery, 127 Nev. at 769, 263 P.3d at 

249 (noting that relevant evidence may be excluded from penalty hearing if 

it is impalpable or highly suspect); Hollaway v. State, 116 Nev. 732, 746, 6 

P.3d 987, 997 (2000), overruled on other grounds by Lisle v. State, 131 Nev., 

Adv. Op. 39, 351 P.3d 725 (2015); see also NRS 175.552(3). Here, Bean's 

juvenile record showed that shortly before he turned 18, he had committed 

burglary and possessed stolen property. This was relevant to the jury's 

sentencing decision as it evinced an escalation in Bean's criminal behavior 

and reflected on his amenability to rehabilitation. Johnson, 122 Nev. at 

1354, 148 P.3d at 774. The prior adjudication is not rendered impalpable 

or highly suspect by the process employed in the juvenile system. None of 

the decisions Bean cites address the use of a juvenile adjudication during a 

capital penalty hearing. For these reasons, we conclude that the district 

court did not abuse its discretion in admitting this evidence. See McConnell 

v. State, 120 Nev. 1043, 1057, 102 P.3d 606, 616 (2004). 

Mitigating evidence 

Bean argues that the district court erred in limiting testimony 

from his gang expert on how members of a gang with which he was affiliated 

view his crimes. We disagree. 
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"Mitigation evidence includes 'any aspect of a defendant's 

character or record and any of the circumstances of the offense that the 

defendant proffers as a basis for a sentence less than death."' Watson v. 

State, 130 Nev. 764, 784, 335 P.3d 157, 171 (2014) (quoting Lockett v. Ohio, 

438 U.S. 586, 604 (1978)). It may include "any aspect of the defendanfs 

character, background, or record; any factor that extenuates or reduces the 

degree of the defendant's moral culpability . . . ; any circumstances of the 

offense; or any desire [a juror] may have to extend mercy to the defendant." 

Id. at 787 n.9, 335 P.3d at 174 n.9. Despite the broad scope of mitigating 

evidence, the evidence excluded here falls outside of that scope and was 

therefore irrelevant. See NRS 48.015 (defining relevant evidence as that 

which tends "to make the existence of any fact that is of consequence to the 

determination of the action more or less probable). In particular, the 

potential actions of gang members who may find themselves incarcerated 

with Bean do not implicate aspects of Bean's character or record or the 

circumstances of the offense; instead, the evidence relates to the character 

of those with whom Bean may be incarcerated. Considering the nature of 

the proffered evidence, we conclude that the district court did not abuse its 

discretion in sustaining the State's objection. See McConnell, 120 Nev. at 

1057, 102 P.3d at 616. 

Challenges to the death penalty 

Bean argues that the death penalty violates the Eighth 

Amendmenfs prohibition against cruel and unusual punishment and 

international law, is disproportionately imposed on minority defendants, is 

rife with erroneous dispositions, does not satisfy the goals of deterrence or 

rehabilitation, and has become less popular with the general public. We 

have rejected similar arguinents, see, e.g., Thomas v. State, 122 Nev. 1361, 
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1373, 148 P.3d 727, 735-36 (2006) (reaffirming that Nevada's death penalty 

statutes sufficiently narrow the class of persons eligible for the death 

penalty); Colwell v. State, 112 Nev. 807, 814-15, 919 P.2d 403, 408 (1996) 

(rejecting claims that Nevada's death penalty scheme violates the United 

States or Nevada Constitutions); Bishop v. State, 95 Nev. 511, 517-18, 597 

P.2d 273, 276-77 (1979) (similar); see also Flanagan v. State, 112 Nev. 1409, 

1423, 930 P.2d 691, 700 (1996) (rejecting claims that extended confinement 

before execution was cruel and unusual punishment), and see no reason to 

do otherwise here. And Bean's challenge to the lethal injection protocol is 

not properly before us at this time. See McConnell, 120 Nev. at 1055, 102 

P.3d at 615-16. 

Cumulative error 

Bean argues that the cumulative effect of the errors warrants 

reversal of the judgment of conviction. Because we have found no errors, 

there is nothing to cumulate. Lipsitz v. State, 135 Nev., Adv. Op. 17, 442 

P.3d 138, 145 n.2 (2019). 

Mandatory review 

Under NRS 177.055(2), we are required to review every death 

sentence and consider "(c) Whether the evidence supports the finding of an 

aggravating circumstance or circumstances; (d) Whether the sentence of 

death was imposed under the influence of passion, prejudice or any 

arbitrary factor; and (e) Whether the sentence of death is excessive, 

considering both the crime and the defendant." 

Aggravating circumstances supported by the evidence 

We conclude that sufficient evidence supports the aggravating 

circumstances found as to each murder. The jury found three aggravating 

circumstances that applied to all five murders—(1) Bean had been convicted 

of more than one count of murder in the proceeding and that the murders 
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had been committed (2) during the commission of or flight from a burglary 

and (3) to receive money or another thing of monetary value. These 

aggravating circumstances are supported by the guilt phase evidence and 

verdicts. First, the jury found Bean guilty of five murders. Second, the 

State presented evidence that Bean entered the Pape residence and the 

Duff/Leiber residence with the intent to commit a felony and he killed 

Graham during his flight after burglarizing the Pape residence. And 

finally, the State presented evidence that Bean murdered all five victims to 

obtain something of monetary value—the jewelry, vehicle, and other 

property taken from the Pape residence; the vehicle that Graham was 

driving when he stopped to assist Bean; and the gun that Bean took from 

the Dliff/Leiber residence. 

The jury also found an additional felony aggravating 

circumstance as to the murders of Graham, Duff, and Leiber: that Graham 

was killed during the commission of a robbery and that Duff and Leiber 

were killed during Bean's flight after committing first-degree arson. The 

evidence presented during the guilt phase shows that Bean, who had gotten 

stuck while driving the truck he stole from the Papes, flagged down Graham 

(a passing motorist) and took Graham's vehicle from him by means of force 

or violence—shooting him in the head three times. Based on that evidence, 

a rational juror could find beyond a reasonable doubt that Bean murdered 

Graham during the commission of a robbery. As to Duff and Leiber, the 

evidence shows that Bean set fire to the Papes home, fled to his friend 

Patrick's home where Patrick kicked him out, and then entered the 

Duff/Leiber residence, found a weapon, and murdered Duff and Leiber when 

they confronted him. Based on that evidence, a rational juror could find 
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beyond a reasonable doubt that Bean murdered Duff and Leiber during his 

flight from the arson. 

The jury further found that Graham, Duff, and Leiber were 

murdered to "avoid or prevent a lawful arrest." NRS 200.033(5). An arrest 

need not be imminent nor must the victim be involved in effecting the 

arrest. Evans v. State, 112 Nev. 1172, 1196, 926 P.2d 265, 280 (1996); 

Cavanaugh v. State, 102 Nev. 478, 486, 729 P.2d 481, 486 (1986). The 

circumstance can apply when the suspect kills the victim because that 

victim could have identified him as the suspect in another crime. See Blake 

v. State, 121 Nev. 779, 794, 121 P.3d 567, 577 (2005). Here, the evidence 

showed that Bean had murdered the Papes and left Fernley in their truck. 

After getting stuck on the highway, he murdered Graham. Bean's 

possession of the Papes truck linked him to their murder and made him 

more susceptible to arrest. By murdering Graham and taking his truck, he 

distanced himself from that evidence. As to Duff and Leiber's murder, Bean 

had returned to the Papes' home with Graham's truck and set the truck and 

home ablaze. He immediately returned to Patrick's home, but Patrick sent 

him away. He then entered Duff and Leiber's home in an apparent attempt 

to hide, but instead found a weapon and shot the victims when he was 

confronted. He attempted to hide on another property in the neighborhood 

while authorities responded to the blaze and was eventually arrested after 

reentering Duff and Leiber's garage. Based on this evidence, a rational 

juror could conclude that these murders occurred while trying to prevent a 

lawful arrest. 

Finally, the jury found that Bean "knowingly created a great 

risk of death to more than one person," NRS 200.033(3), with regard to the 

murders of the Papes, Duff, and Leiber. The great-risk-of-death 
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aggravating circumstance "includes a 'course of action consisting of two 

intentional shootings closely related in time and place, particularly where 

the second attack may have been motivated by a desire to escape detection 

in the original shooting?' Hogan v. State, 103 Nev. 21, 24-25, 732 P.2d 422, 

424 (1987). Applying the definition here, the evidence supports the 

aggravating circumstance with respect to the murders of Duff, Leiber, and 

the Papes. As to the Duff/Leiber murders, Bean found a .38 caliber gun in 

the home after entering through an unlocked door; shot Duff as she fled 

toward the kitchen; struggled with Leiber, eventually shooting him in the 

head; and then stabbed Duff to death with a knife she tried to use to defend 

herself. These two intentional shootings closely related in time and place 

are sufficient to support the jury's finding of the great-risk-of death 

aggravating circumstance with respect to the murders of Duff and Leiber. 

See id. at 24-25 & n.2, 732 P.2d at 424 & n.2 (concluding great-risk-of-death 

aggravating circumstance applied where defendant shot his girlfriend in the 

presence of her daughter and then shot her daughter while she was trying 

to flee). As to the Pape murders, Bean entered the home while Dorothy was 

inside sleeping and Robert was outside; locked the door to hinder Robert's 

entry; shot Dorothy in the head; positioned himself to catch Robert unaware 

when he entered; and then shot Robert in the head when he responded to 

the noise. Although the shootings are not as close in time as in the 

Duff/Leiber incident, this evidence shows a course of conduct involving two 

intentional shootings closely related in time and place, and the shooting of 

Robert appears to have been motivated by a desire to eliminate a possible 

witness to Dorothy's killing and facilitate his escape. The evidence is 

sufficient to support the jury's finding of the great-risk-of-death aggravating 

circumstance with respect to the Pape murders. 
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Passion or prejudice 

As to the second question under this court's mandatou review, 

nothing in the record suggests the jury acted under the influence of passion, 

prejudice, or any other arbitrary factor. To the contrary, the record suggests 

a thoughtful and deliberative jury as evidenced by at least one juror finding 

a number of mitigating circumstances: (1) Bean's family loves him and 

would suffer if he is sentenced to death; (2) Bean has intelligence deficits; 

(3) Bean was cooperative with the investigation; (4) Bean has shown a 

peaceful adjustment to incarceration; and (5) drug abuse. 

Excessivenes.s 

With regard to the final question pursuant to NRS 

177.055(2)(e), this court •"consider[s] only the crime and the defendant at 

hand," and asks whether "the crime and defendant . . [are] of the class or 

kind that warrants imposition of death." Dennis v. State, 116 Nev. 1075, 

1084-85, 13 P.3d 434, 440 (2000). We conclude that the death penalty is not 

excessive in this case. Over the course of a single weekend, Bean murdered 

five strangers in three separate incidents, two of which involved residential 

burglaries. Bean had been convicted of another burglary a short time before 

he turned 18. Bean was 25 years old at the time of the murders. He engaged 

the crimes of his own initiative and was not assisted or influenced by anyone 

else. We acknowledge that experts agreed that Bean had some intellectual 

deficits and significant adaptive deficits and recognize that those deficits 

may have contributed to Bean's impulsive decision to embark on the course 

of conduct. But we conclude that those deficits are insufficient to render his 

death sentences for the five murders excessive. 
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J. 

J. 

Having rejected Bean's contentions and conducted the review 

required by NRS 177.055(2), we 

ORDER the judgment of conviction AFFIRMED. 

C.J. 
Gibbons 

Gic  
Pickering 

Hardesty 

a.uN   J. 
Parraguirre 

 J. 
Stiglich 

Cadish 

Silver 

cc: Hon. John Schlegelmilch, District Judge 
Law Office of Thomas L. Qualls, Ltd. 
Attorney General/Carson City 
Lyon County District Attorney 
Third District Court Clerk 
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN 

AND FOR THE COUNTY OF WASHOE 

THE STATE OF NEVADA, 

                             Plaintiff,   CASE NO:  CR19-0447  

         v.  

    DEPT. NO.: 4 

WILBER ERNESTO MARTINEZ GUZMAN, 

                             Defendant. 

______________________________________/ 

 

REPLY IN SUPPORT OF MOTION TO CONTINUE (D-2) 

Wilber Ernesto Martinez-Guzman, by and through his attorneys, John L. 

Arrascada, Gianna Verness, Joseph Goodnight and Katheryn Hickman, files this 

reply in support of the Motion to Continue the Trial, currently set for April 6, 2020.   

POINTS AND AUTHORITIES  

Mr. Martinez-Guzman is entitled to the effective assistance of counsel at all 

stages of his trial, including pre-trial, trial and the penalty phase. In order to provide 

Mr. Martinez-Guzman with his Constitutional right to the effective assistance of 

counsel at all stages, a continuance is required.  

The State’s arguments regarding the ABA 2003 Guidelines regarding capital 

defense representation misses the issue raised by Mr. Martinez-Guzman. The issue 

is not that counsel for Mr. Martinez-Guzman must perform every task included in 
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the guidelines in order to be found effective, or that the list is a rigid checklist that 

will ensure that Mr. Martinez-Guzman’s Constitutional right to the effective 

assistance of counsel is met. Instead, the guidelines shed light on the comprehensive 

investigation that must be done, and the massive workload that counsel must 

undertake when the State chooses to pursue death against an accused.  

The State cites to Bobby v. Van Hook to support its position that the ABA 

guidelines are not determinative of counsel’s effectiveness in death penalty cases 

and that those guidelines should have no bearing on this Court’s analysis of the 

current motion. However, Bobby supports the argument set forth by Mr. Martinez-

Guzman, in that the guidelines are illustrative of the scope of the work and 

investigation that must be pursued, but not a rigid set of detailed rules that must 

be followed in every case. Bobby v. Van Hook, 130 S.Ct. 1, 175 L.Ed.2d 255, (2009). 

(In evaluating counsel's performance as compared to these “prevailing professional 

norms,” we may refer to American Bar Association (“ABA”) guidelines in effect at 

the time of the representation “as evidence of what reasonably diligent attorneys 

would do.”); see also Strickland v. Washington, 466 U.S. 668, 104, 104 S.Ct. 2052, 

2052, 80 L.ed.2d 674 (1984). The issue in Bobby was not the reliance on the 2003 

guidelines, it was the reliance on the 2003 guidelines in a case from 1985, “without 

even pausing to consider whether they reflected the prevailing professional practice 

at the time of trial. Bobby, 558 U.S. at 8. The Guidelines reflect the prevailing 

professional practice in 2019 and give counsel and the Court guidance as to what 

reasonable, diligent attorneys would do- which is what defense counsel in this case 

are endeavoring to be.  

 To illustrate the mitigation investigation required, and the consequences if 

it is not correctly done, the Court can look to Nika v. Gittere, 3:09-cv-oo178-JCM-

WGC (2019), a case originating out of Second Judicial District Court. Nika’s death 
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sentence was overturned, and a new penalty hearing was ordered, based on 

counsel’s deficient performance in investigating and presenting mitigation evidence. 

Significant is that this order is post-Bobby and, although it is unpublished and not 

binding on this Court, the State did not appeal the Federal District Court’s Order. 

(See “Order” attached as Exhibit One).  

In its order the Court cited to the “Guidelines for the Appointment and 

Performance of Counsel in Death Penalty Cases,” Padilla v. Kentucky, 559 U.S. 356, 

366-67 (2010), and Porter v. McCollum, 558 U.S. 30, 130 S.Ct. 447, 175 L.Ed.2d 398 

(2009), (“It is unquestioned that under prevailing professional norms at the time of 

Porter’s trial [in 1988], counsel had an obligation to conduct a thorough 

investigation of the defendant’s background.”). Twenty-five years after Mr. Nika’s 

conviction and death sentence, the Court was presented with evidence from a 

culturally competent neuropsychologist, indicating that the defendant has cognitive 

difficulties, affidavits of family, childhood friends, teachers and others. The Court 

was also presented with mitigating military records, school records, and 

photographs. The failure to perform mitigation investigation, as outlined in the 

Guidelines, was a violation of the defendant’s Federal Constitutional right to the 

effective assistance of counsel.   

  Defense counsel has diligently pursued its duty to Mr. Martinez-Guzman, 

not in an attempt to simply blindly follow the ABA guidelines, but to provide 

Constitutionally competent representation to Mr. Martinez-Guzman. Further, 

counsel has kept the court updated as to the progress of its investigation, as it has 

progressed and changed. At the point that counsel for Mr. Martinez-Guzman 

developed the necessary predicate to request a continuance- through consulting with 

experts, traveling to El Salvador, conducting preliminary interviews with potential 

witnesses, and contacting schools, hospitals, and other agencies- the instant motion 
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was filed. When the trial date was originally set, counsel did not know Mr. Martinez-

Guzman’s extremely low IQ, and did not set the trial to accommodate the vast 

investigation and litigation required in this case, now that it has become reasonably 

apparent that Mr. Martinez-Guzman is intellectually disabled, and that the death 

penalty would constitute cruel and unusual punishment if imposed on him. To argue 

that this has been anything less than diligent is contradicted by the record, both 

made by counsel at the monthly status hearings, and by the State in its opposition.  

Finally, the State’s argument regarding unavailable experts lacks merit. 

First, while Dr. Mahaffey may be available, it does not correlate that she, or the rest 

of the required experts, will be ready, which is a significant difference that the 

State’s argument does not account for. Dr. Mahaffey has made recommendations to 

defense counsel in line with the affidavits already provided to the Court. (See 

Affidavit of Dr. Martha B. Mahaffey, Ph.D., Exhibit 2). She recommends that Mr. 

Martinez-Guzman hire a neuropsychologist, both to further assess Mr. Martinez-

Guzman’s cognitive deficits, and to relate those deficits to adaptive functioning 

behavior. Dr. Mahaffey is unable to perform the recommended tests or relate the 

results from such tests to adaptive functioning behavior, as she is not a 

neuropsychologist. To deny a continuance would deny Mr. Martinez-Guzman the 

ability to present this information to the court.  

 Dr. Mahaffey further recommends that an MRI be obtained to assess for 

functional brain impairments to explain impairment in intellectual and/or adaptive 

functioning, and she recommends that a team travel to El Salvador to conduct the 

relevant investigations. She further advises that an evaluation can take a minimum 

of ten months when information is readily available, and more time when it is in a 

foreign country.  

/// 
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 Dr. Mahaffey cannot provide the testimony required by NRS 174.098 and 

Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242 153 L.Ed.2d 335 (2002), because, 

while she is qualified in her area, she is not qualified to present the information 

needed in this case.  

 Here, counsel for Mr. Martinez-Guzman has been assiduous and meticulous 

in the work that has been ongoing. A culturally competent neuropsychologist has 

been retained. An initial trip and preliminary interviews have been conducted. IQ 

testing has been done. Counsel has been working through thousands of pages of 

discovery, hours of interviews and hundreds of photos. However, the scope of the 

investigation and work that defense counsel has done is just scratching the surface 

of what must be completed prior to trial commencing, and it is apparent at this point 

in time that Mr. Martinez-Guzman will not be prepared to proceed to trial in April 

of 2020, despite counsel’s best efforts. Therefore, Mr. Martinez-Guzman requests 

that this Court grant Mr. Martinez-Guzman’s motion, and continue the trial until 

February of 2021.  

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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CONCLUSION 

Based on the foregoing, Mr. Martinez-Guzman respectfully requests that this 

Honorable Court grant the motion and continue the trial until February of 2021.  

AFFIRMATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not 

contain the social security number of any person. 

DATED this 18th day of October, 2019. 

 

     JOHN L. ARRASCADA  

                        Washoe County Public Defender  

 

      By_/s/ John L. Arrascada____ 

          JOHN L. ARRASCADA 

          Washoe County Public Defender 

 

      By_/s/ Gianna Verness______ 

          GIANNA VERNESS 

          Chief Deputy Public Defender 

 

      By_/s/ Joseph Goodnight_____ 

          JOSEPH GOODNIGHT 

          Chief Deputy Public Defender 

 

      By_/s/ Katheryn Hickman____ 

          KATHERYN HICKMAN 

          Chief Deputy Public Defender  

  

RA0180



 

7  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

CERTIFICATE OF SERVICE 

 I, Jeremy Rutherford, hereby certify that I am an employee of the Washoe 

County Public Defender’s Office, Reno, Washoe County, Nevada, and that on this 

date I forwarded a true copy of the foregoing document through inter-office mail to: 
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